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COURT OF APPEALS
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AT

RALEIGH

ERNEST MOSES LAYELL v. PATRICIA HUSTON BAKER

No. 7923SC778
(Filed 1 April 1980)

Rules of Civil Procedure § 41.1 — counterclaim arising from same transaction—
voluntary dismissal not permitted —no consent to dismissal by defendant
Where defendant asserted a counterclaim against plaintiff arising from
the same transaction, an automobile collision, alleged in plaintiff’s complaint,
defendant’s claim for affirmative relief effectively deprived plaintiff of his
right to dismiss his own claim; defendant’s failure, prior to the court’s
discharging the jury, to bring to the court’s attention the pendency of her
counterclaim did not amount to an implied consent to the dismissal; and de-
fendant’s written “consent” to the voluntary dismissal of plaintiff’s claim,
which was expressly given “without prejudice to defendant’s prosecution of
her claim,” at most removed the barrier which defendant’s counterclaim other-
wise presented to plaintiff’s right under G.S. 1A-1, Rule 41(a)(1} to dismiss his
own claim, but did not effect a dismissal of defendant’s counterclaim, nor did it
permit plaintiff simply to walk away from the litigation which he had himself
begun.

APPEAL by defendant from Rousseau, Judge. Orders entered
9 May 1979 in Superior Court, YADKIN County. Heard in the
Court of Appeals 4 March 1979.

On 28 October 1976 a truck driven by plaintiff collided with
an automobile driven by defendant at a street intersection in
Winston-Salem. Each party contends that the other drove through
a red traffic light.



2 COURT OF APPEALS [46

Layell v. Baker

On 7 February 1977 plaintiff brought Civil Action No.
T7CVS27 against the defendant in the Superior Court in Yadkin
County to recover damages for personal injuries and loss of earn-
ings suffered by him as a result of the collision, alleging in his
complaint that the collision and his resulting damages were prox-
imately caused by defendant’s negligence. Defendant filed answer
in which she denied that she was negligent, alleged that plaintiff
was negligent, and counterclaimed for damages to her automobile.
Plaintiff filed a reply to the counterclaim.

During the course of pretrial discovery proceedings, counsel
for plaintiff stated that plaintiff would not seek to recover for lost
time or wages for the year 1977, and on the basis of this state-
ment the court denied defendant’s motion that she be furnished a
copy of plaintiff’s federal income tax return for 1977. At trial
before Judge Rousseau and a jury on 28 February 1979, plaintiff
sought to introduce evidence concerning wages lost by him in
1977. The court sustained defendant’s objection, whereupon plain-
tiff’s counsel announced:

All right, plaintiff takes a voluntary dismissal pursuant
to Rule 41 of the North Carolina Rules of Civil Procedure.

The court thereupon dismissed the jury. When defendant’s
counsel brought to the court’s attention that defendant had pled a
counterclaim, the court dictated the following order into the
minutes:

- All right, let the record show that when Mr. Smith
(plaintiff’s attorney) took a voluntary dismissal, the Court
overlooked the fact that the defendant had a counterclaim;
and no mention was made to the Court until the Court had
let the jury go, this being the last case for the term. The
Court, therefore, withdraws a juror and declares a mistrial as
to the counterclaim and sets the case for the term of court
May the 14th.

On 1 March 1979 defendant’s counsel filed the following con-
sent to the voluntary dismissal of plaintiff's claim:

The defendant, through counsel, consents to the volun-
tary dismissal of plaintiff’'s claim taken in open court on
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February 28, 1979. Such consent is without prejudice to
defendant’s prosecution of her claim or to any other rights of
defendant herein.

This the 28th day of February, 1979.

W. K. Davis
Attorney for Defendant.

On 2 March 1979 plaintiff's counsel filed the following docu-
ment in Case No. T7TCVS2T:

Now comes the Plaintiff pursuant to Rule 41 of the

North Carolina Rules of Civil Procedure and takes a volun-

tary dismissal of his action without prejudice.
This the 1 day of March, 1979.

Franklin Smith
Attorney for Plaintiff

On the same date this document was filed, 2 March 1979,
plaintiff commenced Civil Action No. 79CVS97 against defendant
in the Superior Court in Yadkin County by filing a complaint in
all material respects identical to the complaint he had previously
filed in Civil Action 7TCVS2T7.

On 5 March 1979 plaintiff filed a motion in Civil Action No.
TTCVS27 to set aside the order declaring a mistrial upon defend-
ant’s counterclaim and to dismiss the counterclaim in that action.
As grounds for this motion plaintiff contended that his voluntary
dismissal in Case No. 77CVS27, in the absence of a timely objec-
tion by the defendant, had the effect of terminating the entire ac-
tion, including the counterclaim. On 3 April 1979 defendant filed
motion in Case No. T9CVS97 to dismiss that action on the ground,
among others, that Case No. 77CVS27 was a prior pending action
between the same parties involving the same claims. Plaintiff’s
motion in Case No. 77CVS827 to set aside the order declaring a
mistrial of defendant’s counterclaim and to dismiss the
counterclaim in that action and defendant’s motion in Case No.
T9CVSIT to dismiss that action because of a prior action pending
were consolidated for hearing. On 9 May 1979 the court entered
orders allowing plaintiff's motion to dismiss defendant’s
counterclaim in Case No. 77CVS27 and denying defendant’s mo-
tion to dismiss plaintiff’s action in Case No. 79CVS97.
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From these orders, defendant appeals, the two cases being
consolidated for purposes of hearing the appeals.

Franklin Smith and Womble, Carlyle, Sandridge & Rice by
James M. Stanley, Jr. for plaintiff appellee.

Hutchins, Tyndall, Bell, Davis & Pitt by William K. Davis for
defendant appellant.

PARKER, Judge.

The parties agree that the validity of the court’s order deny-
ing defendant’s motion in abatement in Case No. 79CVS9T is
dependent upon the validity of the court’s ruling dismissing
defendant’s counterclaim in Case No. TTCVS27. If the court was
correct in dismissing defendant’s counterclaim in the earlier case,
then there was no prior action pending and defendant’s plea in
abatement in the later case fails. On the other hand, if the court
was in error in dismissing defendant’s counterclaim in the earlier
case, then there was a prior action pending between the same
parties involving the same cause of action and defendant’s plea in
abatement in the later action should have been sustained. Deci-
sions of our Supreme Court have uniformly held that “the pen-
dency of a prior action between the same parties for the same
cause of action in a State court of competent jurisdiction works
an abatement of a subsequent action either in the same court or
in another court of the State having jurisdiction.” Sales Co. v.
Seymour, 255 N.C. 714, 715, 122 S.E. 2d 605, 606 (1961); accord,
Conner Co. v. Quenby Corp., 272 N.C. 214, 158 S.E. 2d 22 (1967).
Thus, the question presented by this appeal is whether the court
was correct in its ruling dismissing defendant’s counterclaim in
Case No. TTCVS27. We hold that the court was in error, and ac-
cordingly reverse.

G.S. 1A-1, Rule 41 provides in part:
(1) Voluntary dismissal; effect thereof.—

(1) By plaintiff; by Stipulation.—Subject to the provi-
sions of Rule 23(c) and of any statute of this State, an action
or any claim therein may be dismissed by the plaintiff
without order of court (i) by filing a notice of dismissal at any
time before the plaintiff rests his case .



N.C.App.] COURT OF APPEALS 5

Layell v. Baker

Prior to the adoption of Rule 41, effective 1 January 1970, it was
settled practice that the plaintiff might take a voluntary nonsuit
as a matter of right at any time before the verdict. However, as
the former practice was explained by MecIntosh in North Carolina
Practice and Procedure, § 1645, pp. 124-125 (1956):

While the plaintiff may generally elect to enter a nonsuit, “to
pay the costs and walk out of court,” in any ease in which
only his cause of action is to be determined, although it
might be an advantage to the defendant to have the action
proceed and have the controversy finally settled, he is not
allowed to do so when the defendant has set up some ground
for affirmative relief or some right or advantage of the de-
fendant has supervened, which he has the right to have settl-
ed and concluded in the action. If the defendant sets up a
counterclaim arising out of the same transaction alleged in
the plaintiff’s complaint, the plaintiff cannot take a nonsuit
without the consent of the defendant; but if it is an independ-
ent counterclaim, the plaintiff may elect to be nonsuited and
allow the defendant to proceed with his claim. (emphasis
added.)

Thus, under prior law, where defendant interposed a claim for af-
firmative relief, the plaintiff’s right to a voluntary nonsuit was
thereby affected, and the precise effect upon that right depended
upon whether the defendant’s claim arose out of the same trans-
action alleged in the plaintiff’s complaint or was distinct from that
alleged. Bynum v. Powe, 97 N.C. 374, 2 S.E. 170 (1887); Whedbee
v. Leggett, 92 N.C. 469 (1885). If the defendant’s claim for relief
arose out of the same transaction, then the plaintiff’'s right to
take a voluntary nonsuit was completely denied, whereas if the
claim for relief was independent of the plaintiff’s claim, the plain-
tiff could submit to a voluntary nonsuit as to his claim, but the
defendant was entitled, if he desired, to keep the action before
the court until his own claim was litigated. Yellowday v. Perkin-
son, 167 N.C. 144, 83 S.E. 341 (1914); Whedbee v. Leggett, supra.
In McCarley v. McCarley, 289 N.C. 109, 221 S.E. 2d 490 (1976), our
Supreme Court held that the adoption of G.S. 1A-1, Rule 41(a)1)
altered prior practice only to the extent that the plaintiff desiring
to take a voluntary dismissal must now act before he rests his
case rather than before the trial court renders the verdict, but
that in other respects, prior practice continues in effect.
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In the present case it is unquestioned that defendant’s claim
for affirmative relief arose out of the same transaction, the
automobile collision, alleged in plaintiff’s complaint. Applying the
rules of practice still in effect in this State as modified by Rule
41, we conclude that defendant’s assertion of that counterclaim,
nothing else appearing, could effectively deprive plaintiff not only
of his ability to escape defendant’s claim against him, but also of
his right under Rule 41 to dismiss his own claim. The rule
precluding voluntary dismissal in a case such as is here presented
is premised on the theory that the “plaintiff cannot justly com-
plain if he is detained in court until the whole merits of his cause
of action are tried and the rights of the defendant growing out of
the same are settled, if the latter shall so desire.” Yellowday v.
Perkinson, supra at 183, 83 S.E. at 342 (emphasis added). We re-
ject plaintiff's contention that defendant’s failure, prior to the
court’s discharging the jury, to bring to the court’s attention the
pendency of her counterclaim amounted to an implied consent to
the dismissal. The question remains, however, whether
defendant’s written “consent” to the voluntary dismissal of plain-
tiff’s claim, which was expressly made “without prejudice to
defendant’s prosecution of her claim” restored to plaintiff his
right to dismiss his own claim under Rule 41(al1) or deprived
defendant of her right to pursue her counterclaim.

In McCarley v. McCarley, supra at 113, 221 S.E. 2d at 493,
our Supreme Court recognized that the defendant might consent
to the withdrawal of plaintiff’s allegations. The Court did not
hold, as contended in plaintiff’s brief, that “a defendant who has
asserted a compulsory counterclaim cannot permit plaintiff to
dismiss the complaint and proceed with his counterclaim,” and
that only when there is a permissive counterclaim can defendant
“elect to proceed with his counterclaim” after consenting to plain-
tiff’s dismissal. Although Rule 41(a) contemplates that civil litiga-
tion may be terminated as to all parties, both plaintiff and
defendant, and as to all claims and counterclaims, upon the con-
sent of all the parties, no such broad consent has been shown in
the present case. Defendant’s written “consent” to the voluntary
dismissal of plaintiff's claim was expressly given “without prej-
udice to defendant’s prosecution of her claim.” Thus, at most, that
consent removed the barrier which defendant’s counterclaim
otherwise presented to plaintiff’'s right under Rule 41(al1) to
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dismiss kis own claim. It did not effect a dismissal of defendant’s
counterclaim nor did it permit plaintiff simply to walk away from
the litigation which he had himself begun. The court’s initial rul-
ing, when it found that it had by inadvertence discharged the
jury, of declaring a mistrial of the counterclaim and setting the
case for trial on the counterclaim at the next session of court, was
correct. The court erred when it later reversed that ruling and
dismissed the counterclaim.

Upon remand, defendant’s answer alleging her claim in Case
No. 77CVS27 will in effect become a complaint. Although plaintiff
chose to dismiss his own claim for relief in the ealier proceedings
on the assumption that the entire litigation would be ended, he
should, if he so elects, be permitted to amend his pleadings in the
action so as to assert his claim as a compulsory counterclaim to
the claim of the defendant.

The result is that the orders appealed from both in Case No.
77CVS27 and in Case No. T9CVS97 are reversed. Defendant’s mo-
tion in abatement in Case No. 79CVS97 should be allowed and
judgment entered in that case dismissing it because of the prior
action pending. The order dismissing Case No. TTCVS27 is
vacated, and that case is remanded for trial upon the claim
asserted in defendant’s counterclaim and upon such response
thereto as plaintiff may allege.

Reversed and remanded.

Judges MARTIN (Harry C.) and HILL concur.

STATE OF NORTH CAROLINA v. DAVID M. ARSENAULT

No. 79156SC965
(Filed 1 April 1980)

1. Constitutional Law § 48— effective assistance of counsel —failure to cross-
examine victim about certain matters

A defendant charged with crime against nature was not denied the effec-

tive assistance of counsel because of the failure of his counsel to cross-examine

the victim about a letter the victim wrote to the court stating that he wished

to have the charge against defendant dropped, especially since the victim's



8 COURT OF APPEALS [46

State v. Arsenault

mother had informed the court that the letter was written under duress, the
State could have cross-examined the victim about such duress, and counsel’s
failure to cross-examine as to this matter could well have been a matter of
trial strategy. Nor was defendant denied the effective assistance of counsel
because his attorney did not cross-examine the victim about his failure to ap-
pear in court on an earlier occasion since the witness’s answers might have
been detrimental to defendant, and the failure to so cross-examine the vietim
could also have been a matter of trial strategy.

2. Constitutional Law § 48— effective assistance of counsel —failure to move for
nonsuit
Defendant was not denied the effective assistance of counsel by the failure
of his counsel to move for nonsuit in a crime against nature case at the close of
the State’'s evidence and at the close of all the evidence where the State’s
evidence was clearly sufficient to take the case to the jury and to support
defendant’s conviction.

3. Constitutional Law § 48; Criminal Law § 92.5— effective assistance of
counsel —failure to move for severance
Failure of defendant’s counsel to move for a severance of his trial from
that of a codefendant amounts to nothing more than a mistaken tactical deci-
sion and does not constitute such incompetency as to deny defendant the effec-
tive assistance of counsel.

4. Constitutional Law § 48— constitutional right to undivided loyalty of counsel

A defendant has a constitutional right to the undivided loyalty of his

counsel, and where two members of the same law firm serve as counsel for
codefendants with conflicting interests, a division of loyalties occurs.

5. Constitutional Law § 48— effective assistance of counsel —codefendants
represented by law partners—joint trial —conflict of interest
The existence of an actual conflict of interest between two codefendants
who are tried in a joint trial and represented by two members of the same law
firm or by single counsel constitutes a denial of effective assistance of counsel
when actual prejudice is shown.

6. Constitutional Law § 48— divided loyalty of counsel —advice to codefendant
represented by law partner —necessity for evidentiary hearing
The cause of a defendant charged with crime against nature is remanded
for an evidentiary hearing to determine the question of divided loyalties of his
trial counsel where the record indicates that defendant’s trial counsel may
have advised a codefendant who was represented by his law partner not to
enter a plea of guilty and not to give testimony exculpating defendant.

ON writ of certiorari to review proceedings before Bailey,
Judge. Judgment entered 14 March 1978 in Superior Court,
Alamance County. Heard in the Court of Appeals 5 March 1980.
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Defendant was charged in a bill of indictment, proper in
form, with the offense of crime against nature, was convicted by a
jury, and was sentenced to an active term of imprisonment of ten
years. Defendant gave notice of appeal, but his appeal was not
timely perfected.

Attorney General Edmisten, by Assistant Attorney General
Jean Winborne Boyles, for the State.

Jokn P. Paisley, Jr., for defendant appellant.

ERWIN, Judge.

Defendant contends that he was denied his Sixth Amendment
right to the effective assistance of counsel at his trial.

In State v. Smeed, 284 N.C. 606, 612, 201 S.E. 2d 867, 871
(1974), Justice Branch (now Chief Justice), speaking for our
Supreme Court on this subject, stated:

“Neither the United States Supreme Court, nor this
Court, has fashioned a rule to guide us in determining
whether an accused was denied his Constitutional right to ef-
fective assistance of counsel due to counsel’s negligence, in-
comptency [sic], conflicting loyalties or other similar reasons.
However, there are numerous decisions from other jurisdic-
tions and other federal courts which bear upon decision of
the question here presented. A review of these decisions in-
dicates the general rule to be that the incompetency (or one
of its many synonyms) of counsel for the defendant in a
criminal prosecution is not a Constitutional denial of his right
to effective counsel unless the attorney’s representation is so
lacking that the trial has become a farce and a mockery of
justice.” (Citations omitted.)

In State v. Richards, 294 N.C. 474, 242 S.E. 2d 844 {1978), this
subject was again before our Supreme Court. Justice Exum
stated: “[I}t is necessary to examine counsel's specific acts or
omissions which the defendant alleges constitute a denial of effec-
tive assistance. The reviewing court must approach such ques-
tions ad hoc and in each case view the circumstances as a whole.
State v. Sneed, supra, 284 N.C. 606, 201 S.E. 2d 867 (1974).” Id. at
498, 242 S.E. 2d at 859.
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With the above rules in mind, we shall review the record to
examine the “specific acts or omissions” which defendant con-
tends denied him effective assistance of counsel.

Prior to trial, prosecuting witness, Robert Smith, wrote the
following letter to Judge Allen:

“I ’am [sic] writting [sic] in regard to the charge pending

against David Arsenault for Crime against Nature. I have

- had some time to think it out and realize I have made a

mistake. I wish to have the charge dropped against David

Arsenault. I 'am [sic] very sorry for any inconveince [sic] I
have caused you.

Sincerely
s / ROBERT L. SMITH"

At the bottom of the letter, Judge Allen made a note which
reads:

“Note

I rec’d this on 1/4/78—on 1/2/78 Mrs. Smith —mother of
Robert Smith called & stated this letter was sent under
duress & asked that I disregard the letter.

s /J. B. ALLEN, JR.
1/4/78

DEFENDANT’S EXCEPTION NoO. 1”

[11 Defendant’s attorney did not cross-examine witness Smith
with reference to the letter or the note. Defendant’s attorney on
appeal states that the failure of trial counsel to go into this mat-
ter amounts to a denial of effective assistance of counsel. Defend-
ant’s trial counsel was selected and employed by him. The letter
does not deny that the offense was committed. (Defendant does
not state or suggest what the answers to questions on this issue
would be.) If defendant had raised the issue, the State could have
questioned the witness with reference to the duress mentioned in
the note. Failure to cross-examine as to this matter could very
well have been a matter of trial strategy.

Defendant contends that the trial counsel failed to cross-
examine the prosecuting witness with regard to his failure to ap-
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pear in court on 7 March 1978. Counsel on appeal states: “His
failure to appear, coupled with his exonerating letter, would sure-
ly have impeached his credibility in the eyes of the jury.
However, the jury did not learn of either item, owing to the
Defendant’s counsel [sic] failure to cross-examine the prosecuting
witness about them.” Counsel assumes the answers given to any
such questions on cross-examination would be favorable to defend-
ant. This was not necessarily the case. The prosecuting witness
couild very well have testified that defendant or his agents had
threatened harm to him if he appeared. Whatever the case might
have been, failure to elicit such information was within the trial
discretion of defendant’s counsel. Counsel’s use of his judgment
does not deny a defendant of his Sixth Amendment right unless
defendant is able to show that such use was clearly prejudicial to
him. To us, defendant is questioning the “trial taetics” of his trial
counsel in “hindsight” without showing any necessary prejudice.

[2] Defendant contends that motions for dismissal or nonsuit
should have been made at the close of the State’s case and at the
close of all of the evidence, which trial counsel did not do,
thereby, suggesting his ineffectiveness. Witness Smith testified:

“When Arsenault came in, he said, ‘Pull your britches
down and bend over now, damn it,” and so I did it.

After I dropped my trousers, he penetrated me. His
private parts were erected, and my anus was penetrated.
This conduct on my part was not of my own free will and
choice.”

This evidence, taken in the light most favorable to the State and
giving to it every reasonable inference to be drawn therefrom,
was clearly sufficient to take the case to the jury and support a
conviction thereon. State v. Hensley, 294 N.C. 231, 240 S.E. 2d 332
(1978). We find no error, and if the motions had been made, the
court would have rightfully denied them. Trial counsels are not
required to make useless motions which are without merit, as
suggested here.

Defendant, in his brief, suggests that his trial counsel placed
himself in a position of divided loyalties citing as proof his failure
to move that the trials be severed and his failure to call codefend-
ant Beckley as a witness.
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G.S. 156A-927 provides for severance of offenses. Qur courts
have held that whether defendants should be tried jointly or
separately is in the sound discretion of the trial court, and in the
absence of a showing that a joint trial has deprived the movant of
a fair trial, the exercise of the court’s discretion will not be
disturbed on appeal. State v. Slade, 291 N.C. 275, 229 S.E. 2d 921
(1976).

[3] Failure of defendant’s counsel to move for severance
amounts to nothing more than a mistaken tactical decision and
does not constitute such incompetency as to deny defendant effec-
tive assistance of counsel. United States v. Garza, 563 F. 2d 1164
(6th Cir. 1977), cert. denied, 434 U.S. 1077, 55 L.Ed. 2d 783, 98
S.Ct. 1268 (1978).

As his last assignment of error, defendant contends that he
was denied the effective assistance of counsel because of his trial
counsel’s divided loyalties. To support his contention, defendant
alleges facts which tend to show that the law partner of defend-
ant’s counsel represented codefendant Grover Beckley in their
joint trial. As part of the record proper, defendant included
Beckley’s affidavit which in the pertinent part alleged:

“I would like it to be known that I was the only one who
assaulted Robert Lee Smith, and when I was in the Alamance
County Jail on or about the 6th day of March, I made the
statement to Attorney J. D. Pickering that I wanted to
pleaed [sic] guilty to the charge of crime against nature. But
Mr. Pickering advised me not to make that plea. I wanted to
bring the truth out then and testify on the innocents [sic] of
David Arsenault at that time.”

Though the affidavit is properly included as a part of the record,
the fact that the law partner of defendant’s trial counsel
represented Beckley is not so included. Matters discussed in the
brief outside the record ordinarily will not be considered, since
the record certified to the court imports verity, and we are bound
by it. State v. Hedrick, 289 N.C. 232, 221 S.E. 2d 350 (1976).
However, we believe that the rule is not binding on us in this in-
stance, since the State admits in its brief that the law partner of
defendant’s trial counsel did, in fact, represent Beckley. Thus, we
. feel compelled to consider the divided loyalties question.
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The record before us reveals that defendant’s trial counsel
advised a codefendant not to enter his plea of guilty and not to
testify as to exculpatory information beneficial to defendant. At
the time this advice was given, trial counsel’s law partner was the
codefendant’s counsel. While this advice was undoubtedly in the
best interest of the codefendant, it was not in the defendant’s
best interest and clearly indicates an actual conflict of interest on
the part of defendant’s attorney, if true.

D.R. 5-105(A) of the N.C. Code of Professional Responsibility
provides:

“(A) A lawyer should decline proffered employment if the ex-
ercise of his independent professional judgment in
behalf of a client will be or is likely to be adversely af-
fected by the acceptance of the proffered employment,
except to the extent permitted under DR5-105(C).”

D.R. 5-105(B) of the N.C. Code of Professional Responsibility pro-
vides:

“(B) A lawyer shall not continue multiple employment if the
exercise of independent professional judgment in behalf
of a client will be or is likely to be adversely affected by
his representation of another client, except to the extent
permitted under DR5-105(C).”

Finally, D.R. 5-105(D) of the N.C. Code of Professional Respon-
sibility provides:

‘D) If a lawyer is required to decline employment or to
withdraw from employment under DR5-105, no partner
or associate of his or his firm may accept or continue
such employment.”

[4,5] The rules established in D.R. 5-105 of the N.C. Code of Pro-
fessional Responsibility are equally applicable in criminal matters.
In fact, a defendant has a constitutional right to the undivided
loyalty of his counsel. Glasser v. United States, 315 U.S. 60, 86
L.Ed. 680, 62 S.Ct. 457 (1942); State v. Sneed, 284 N.C. 606, 201
S.E. 2d 867 (1974). Where two members of the same law firm
serve as counsel for codefendants with conflicting interests, a
division of loyalties occurs. See United States v. Donahue, 560 F.
2d 1039 (1st Cir. 1977); People v. Baxtrom, 61 Ill. App. 3d 546, 378
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N.E. 2d 182 (1978). For constitutional purposes, it is as though
only one counsel was involved. See Abraham v. United States,
549 F. 2d 236 (2nd Cir. 1977). As stated in Holloway v. Arkansas,
435 U.8. 475, 490, 55 L.Ed. 24 426, 438, 98 S.Ct. 1173, 1181 (1978):
“Joint representation of conflicting interests is suspect because of
what it tends to prevent the attorney from doing.”

“Except for preliminary matters such as initial hearings
or applications for bail, a lawyer or lawyers who are
associated in practice should not undertake to defend more
than one defendant in the same criminal case if the duty to
one of the defendants may conflict with the duty to another.
The potential for conflict of interest in representing multiple
defendants is so grave that ordinarily a lawyer should decline
to act for more than one of several co-defendants except in
unusual situations when, after careful investigation, it is
clear that no conflict is likely to develop and when the
several defendants given an informed consent to such multi-
ple representation.”

ABA Project on Standards for Criminal Justice, Standards
Relating to the Defense Function, § 3.5 (1971). Although joint
representation is not totally prohibited, it is a matter which
should be carefully considered. The existence of an actual conflict
of interest between two codefendants, tried in a joint trial and
represented by two members of the same law firm or by single
counsel, constitutes a denial of effective assistance of counsel
when, as here, actual prejudice may be shown. Furthermore, the
instant case points out the need for the trial judge to inquire
prior to trial about possible conflict of interests arising from joint
representation of codefendants by members of the same law firm
or by single joint counsel.

[6] It appears that defendant has raised a substantial question of
violation of his constitutional right which cannot be determined
from the record, and evidentiary hearing pursuant to G.S.
15A-1420(c) is necessary to determine the question. The case is
.remanded to the Superior Court of Alamance County for an
evidentiary hearing, findings of fact, and determination of the
question of divided loyalties of his trial counsel. If the Superior
Court should find that defendant’s constitutional right has been
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violated and defendant has been prejudiced thereby, the Superior
Court will award defendant a new trial.

This case is
Remanded.

Judges MARTIN (Robert M.) and CLARK concur.

MIKE F. DECARLO v. GERRYCO, INC.

No. 7912DC759
(Filed 1 April 1980)

1. Corporations § 11— adoption of contract—knowledge and acceptance of
benefits
An adoption occurs when a corporation, after coming into existence, ac-
cepts the benefits of a contract made prior to incorporation with full
knowledge of the contract’s provisions, and the existence of benefits under the
contract’s terms which are concrete and capable of accruing directly is essen-
tial to the finding that an adoption has occurred.

2. Corporations § 11— adoption of contract—insufficient evidence of benefit to
corporation
Evidence was insufficient to show that defendant corporation adopted a
contract entered into by plaintiff and an individual whereby plaintiff agreed to
provide recipes and information regarding the operation of a seafood
restaurant in exchange for a percentage of the profits from the individual’s
restaurant, though evidence tending to show that the individual assigned his
interests in the restaurant to defendant corporation and became its first presi-
dent was sufficient to show that defendant had knowledge of the contract at
issue, since the evidence that plaintiff did not give defendant any recipes or in-
formation regarding the operation of its business but at most was simply
available to defendant to provide such services if and when defendant re-
quested his aid was insufficient to show that defendant accepted the contract’s
benefits.

APPEAL by defendant from Cherry, Judge. Judgment entered
1 June 1979 in District Court, CUMBERLAND County. Heard in the
Court of Appeals on 28 February 1980.

This is an action on a written contract wherein plaintiff
claims that defendant owes him two percent of its gross sales for
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the last quarter of 1977 and the first and second quarters of 1978.
In a verified complaint filed 30 June 1978 plaintiff alleged that
the money is due him by virtue of the terms of a contract he
entered into with Joe Brooks on 15 February 1972. That instru-
ment provides in pertinent part as follows:

THAT WHEREAS party of the second part [plaintiff] is now and
has been for a number of years involved in the retail seafood
business . . . and over such period of time has developed certain
processes and skills in the preparation and dispensing of seafood;
and

WHEREAS party of the first part [Joe Brooks] has opened a
seafood restaurant under the title and trade name of 220 Seafood
Restaurant in Guilford County, North Carolina, and party of the
first part has requested that party of the second part divulge to
him recipes, methods of doing business and other skills and ex-
perience which he has acquired in the seafood restaurant business
and in exchange therefor has agreed to pay to party of the second
part two percent (2%) of the gross sales derived by party of the
first part from the operation of the 220 Seafood Restaurant which
he proposes to open and operate in Guilford County, North
Carolina, and party of the second part has agreed to do so and
further has agreed to be available for future consultation with
party of the first part; however, party of the second part shall not
be obligated to devote any of his time directly to such business;

[Tlhe parties agree as follows:

1. That party of the second part shall make available to par-
ty of the first part recipes, methods of doing business, and other
skills which he has acquired to be used exclusively by party of
the first part in the operation of 220 Seafood Restaurant.

2. That party of the first part shall pay to party of the sec-
ond part as compensation for such services two percent (2%) of
the gross sales derived by him from the operation of said
business, said two percent (2%) to be payable quarterly, . . .

3. That party of the second part shall be available for con-
sultation with party of the first part periodically concern-
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ing the operation of said restaurant and meal preparation and
shall advise party of the first part concerning general opera-
tion of said business, and in the event that said business shall
expand, incorporate or move to a different location or further
in the event that party of the first part (Brooks) should
become involved as owner, stockholder or employee of any
other seafood restaurant or seafood business, . .. the per-
centages herein stipulated to be paid by party of the first
part shall be due and payable for such other business.

Thereafter, Brooks became involved in franchising the
business and, on 2 April 1976, he and plaintiff amended their
agreement to provide that plaintiff would share in the gross
receipts of one of the franchise operations. The parties also added
the following paragraph:

2. That in the event that party of the first part shall sell,
assign or transfer his ownership in and to the 220 Seafood
Restaurant in Greensboro, North Carolina, the sum herein
stipulated to be paid shall become an obligation upon the pur-
chaser, assignee or transferee of such business whether the
same be assigned, transferred or bought by an individual,
partnership or corporation, the amount to be paid by said
party of the first part to party of the second part shall
become an obligation of such successor to the same extent as
party of the first part hereunder.

Plaintiff alleged on information and belief that Brooks had
assigned all his “rights, title and interest” in the restaurant
located in Guilford County to the defendant, Gerryco, Inc. He
claimed that the contract between him and Brooks was binding on
defendant, but that defendant had refused to pay any “franchise
fees” since 31 August 1977.

Defendant {iled answer wherein it admitted that it is the
owner and operator of the 220 Seafood Restaurant in Guilford
County and that Joe Brooks no longer owned any interest
therein, but denied that the contract between plaintiff and Brooks
was binding on it.

Two sets of interrogatories subsequently filed by plaintiff
established the following facts:
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Gerryco, Inc., was incorporated on 29 March 1976, and Joe
Brooks was elected its first president, serving from 15 April 1976
until 29 April 1978. His wife, Geraldine B. Brooks, is the present
president and sole director and shareholder of the corporation.
She stated that she had “some vague knowledge” in 1972 about
the contract between plaintiff and Joe Brooks, and “some vague
knowledge” in 1976 about the amendment, but that she did not
become “fully aware of the exact terms and provisions” of their
agreement untili March or April of 1578. She recalled signing a
check in the amount of $2,345.59 made to plaintiff which her hus-
band said “was for commissions for March and July of 1977.”

Both parties moved for summary judgment. Plaintiff sup-
ported his motion with an affidavit wherein he declared that he

had “always been available to Joe Brooks and . . . made available
to Joe Brooks all of his formulas, recipes, methods of doing
business and other valuable information to . . . Brooks when he

initially went into business.” He further claimed that he had
“always been available” to defendant for consultation, but that
“neither Joe Brooks nor any employee of Gerryco, Inc. has ever
requested [him] to assist in any way in the operation and manage-
ment of the Seafood Restaurant operated by the Defendant.”

In support of its motion, defendant offered the affidavit of
Geraldine Brooks, who stated that the defendant has neither re-
quested nor received “any formulas, recipes, methods of doing
business or any other information” from plaintiff; that the defend-
ant has never received “information, advice, personal property,
real property, money, or anything of value whatever,” from plain-
tiff in the operation of its restaurant; and that the defendant had
notified plaintiff on 6 April 1978 that “it would not assume any
obligations of the contract between plaintiff and Joe Brooks.”

On 4 June 1979 the court entered its Order granting sum-
mary judgment for the plaintiff and ordering that plaintiff
recover of the defendant the sum of $9,585.68. Defendant ap-
pealed.

McCoy, Weaver, Wiggins, Cleveland & Raper, by Richard M.
Wiggins, for the plaintiff appellee.

Ling & Farran, by Stephen D. Ling, for the defendant ap-
pellant.
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HEDRICK, Judge.

Defendant contends that, if either party was entitled to judg-
ment as a matter of law, it was, and thus the court erred in enter-
ing summary judgment for the plaintiff.

While summary judgment is recognized as a ‘“drastic
remedy” which must be cautiously used, Taylor v. Lutz-Yelton
Heating & Air Conditioning Corp., 43 N.C. App. 194, 258 S.E. 2d
399, cert. denied, 298 N.C. 809, 262 S.E. 2d 4 (1979), nevertheless,
under Rule 56, “if the pleadings, depositions, answers to inter-
rogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact
and that any party is entitled to a judgment as a matter of law,”
summary judgment shall be entered. G.S. § 1A-1, Rule 56(c); Kidd
v. Early, 289 N.C. 343, 222 S.E. 2d 392 (1976). “The judge's role in
ruling on a motion for summary judgment is to determine
whether any material issues of fact exist that require trial.”
Stroup Sheet Metal Works, Inc. v. Heritage, Inc., 43 N.C. App. 27,
30, 258 S.E. 2d 77, 79 (1979). The burden of proving that no triable
issue of fact exists is on the movant, whose papers are carefully
scrutinized while those of the opposing party are indulgently
regarded. North Carolina National Bank v. Gillespie, 291 N.C. 303,
230 S.E. 2d 375 (1976); Emanuel v. Colonial Life & Accident In-
surance Co., 35 N.C. App. 435, 242 S.E. 2d 381 (1978).

We agree with the judge and the parties in the present case
that the uncontradicted evidence of record discloses there are no
genuine issues of fact to be tried. Thus, the only question before
us, as before the trial judge, is which party is entitled to judg-
ment as a matter of law. The trial court concluded that the plain-
tiff was entitled to judgment as a matter of law. We disagree and
hold that summary judgment should have been entered for the
defendant.

Defendant argues, and plaintiff concedes, that, since the
defendant was not a party to either the original contract or the
amendment thereto, the only theory upon which plaintiff could
prevail is that of adoption—that is, that the defendant “adopted”
as its own the contract entered into by Brooks and plaintiff.
Whether a set of uncontroverted facts establishes an adoption is a
question of law for the court. See Moriarity v. Meyer, 21 N.M.
521, 157 P. 652 (1916).
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[1]1 An adoption occurs when the corporation, after coming into
existence, accepts the benefits of a contract made prior to incor-
poration with full knowledge of the contract’s provisions. R.
Robinson, N.C. Corporation Law, § 2-4 (2d ed. 1974); see also 18
Am. Jur. 2d, Corporations §§ 119-123 (1965). The question of
whether the corporation had knowledge of the contract is easily
determined: If the sole shareholder or the “responsible officers
have, or are chargeable with, knowledge” of the agreement, such
knowledge will be imputed to the corporation itself. 18 Am. Jr.
2d, Corporations § 123 at 665 (1965); accord, Whitten v. Bob
King's AMC/Jeep, Inc., 292 N.C. 84, 231 S.E. 2d 891 (1977). When
knowledge on the part of the corporate entity is made to appear,
then “by accepting the benefits the company becomes bound to
perform the obligations incident to [the] contract.” Beackboard v.
Southern Railway Co., 16 N.C. App. 671, 677, 193 S.E. 2d 577, 581
(1972), cert. dented, 283 N.C. 106, 194 S.E. 2d 633 (1973).

[2] Reference to the record before us establishes beyond
peradventure that the defendant corporation is chargeable with
knowledge of the contract at issue, as it existed originally and as
it was subsequently amended, since the defendant’s first presi-
dent, Joe Brooks, is a party to the instrument. However, the issue
of whether the defendant has accepted the contract’s benefits is
not so readily resolved under the circumstances of this case.
Research reveals that the issue most often arises in situations
which present, in comparison to this case, clear-cut factual pat-
terns. For example, a promoter of the corporation to be formed
enters into a preincorporation agreement with another party to
provide initial capital for the enterprise. The promoter thereafter
becomes a responsible officer of the company, and the company
uses the money advanced by the outside party. In that situation,
the corporation will be held to have accepted the benefits of the
preincorporation contract, with full knowledge of its provisions.
Thus, the company will be liable to perform the obligations inci-
dent to the contract. See Whitten v. Bob King's AMC/Jeep, Inc.,
supra. See also Chartrand v. Barney’s Club, Inc., 380 F. 2d 97 (9th
Cir. 1967).

Other situations similarly susceptible of relatively ready
resolution involve contracts to lease property into which the cor-
porate body ultimately moves; or to buy land which the corpora-
tion thereafter uses; or to employ a person in a particular position
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at a specified salary whose services the company does indeed use.
See, e.g., cases cited at 18 Am. Jur. 2d, Corporations § 122 (1965);
Annot., 123 A.L.R. 726 (1939); Smith v. Ford Motor Co., 289 N.C.
71, 221 S.E. 2d 282 (1976); McCrillis v. A & W Enterprises, Inc.,
270 N.C. 637, 155 S.E. 2d 281 (1967). The benefits available to the
corporation in such circumstances are obvious and, when the cor-
poration avails itself of such benefits, it thereby adopts the con-
tract to which they are incident.

[1] Although we have discovered no North Carolina case which
treats the question, we believe that the existence of benefits
under the contract’s terms which are concrete and capable of ac-
cruing directly is essential to the finding that an adoption has oc-
curred. At least one other jurisdiction has so held. The rule that a
corporation which accepts the benefits of a contract, with
knowledge of the contract, must also assume the burdens does
not apply to a case in which the corporation receives “no direct,
tangible benefits.” Williams v. McNally, 39 Wy. 130, 139, 270 P.
411, 414 (1928). In Williams, a promoter of the corporation to be
formed entered into a contract with plaintiff whereby he prom-
ised to pay plaintiff’s expenses incurred in work on behalf of the
prospective company. Plaintiff actually performed certain serv-
ices, especially in promoting the company to others and in seeking
subscriptions to shares. After the company incorporated, he sub-
mitted his bill for expenses arising out of those activities. The
court found that the benefits, if any, to the corporation were too
indirect and intangible, and thus the corporation could not be said
to have “accepted” benefits.

[2] Plaintiff in the case before us has presented an even weaker
example of benefits which this defendant could be deemed to have
accepted. He has produced no evidence that he provided the
defendant with any recipes or formulas for preparing its seafood.
The record is devoid of proof that he at any time actually advised
defendant or furnished any information regarding the operation
of its business. At best, plaintiff has shown that he was
“available” to the defendant to provide such services if and when
defendant requested his aid. “The benefits of a contract are the
advantages which result to either party from a performance by
the other.” Moriarity v. Meyer, supra at 525, 157 P. at 653. See
also Weatherford v. Granger, 86 Tex. 350, 24 S.W. 795 (1894). Had
defendant requested and plaintiff performed any of the services
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which he stood ready to perform, the situation would be radically
different. We do not think, however, that his availability to pro-
vide services affords any direct or tangible benefit to this defend-
ant so as to satisfy the essential element of plaintiff’s adoption
theory.

We note plaintiff’s argument that defendant did make one

payment “for commissions for March and July of 1977.” That fact
AdAacg no T our position that nlaintiff has ‘Fﬂl]e{" to deanf?‘Rfe
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the existence of concrete beneflts accruing directly to this defend-
ant.

We hold that the trial court erred in entering summary judg-
ment for plaintiff. Accordingly, the summary judgment for plain-
tiff is reversed, and the cause is remanded to the District Court
for the entry of summary judgment for defendant.

Reversed and remanded.

Judges WEBB and WELLS concur.

CATHERINE B. PORTER v. SHELBY KNIT, INC., EMPLOYER AND LIBERTY
MUTUAL INSURANCE COMPANY, CARRIER

No. 7910IC393
(Filed 1 April 1980)

1. Master and Servant § 55.3— worker’s compensation—back injury while
removing rod from cloth—accident
The Industrial Commission properly determined that plaintiff suffered an
injury by “accident” within the meaning of the Worker's Compensation Act
where the evidence supported findings by the Commission that plaintiff, in the
course of her duties as a knitter, was pulling a rod out of a roll of cloth; this
activity was a part of plaintiff’s regular and customary job; on this occasion,
the withdrawal of the rod was more difficult than usual because the roll of
cloth was “extra tight”; and the extraordinary effort plaintiff exerted in her
attempt to withdraw the rod injured her back and caused an onset of pain.

2. Master and Servant § 69.1— temporary total disability —sufficiency of
evidence
A determination by the Industrial Commission that plaintiff was tem-
porarily totally disabled was supported by plaintiff’s evidence of her medical
treatment involving complete bed rest and subsequent hospitalization, i.e. her
total incapacity to work and to earn wages.
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APPEAL by defendant from Opinion and Award of the North
Carolina Industrial Commission filed 11 January 1979. Heard in
the Court of Appeals 3 December 1979.

This is a claim for benefits under the Workers’ Compensation
Act for injuries suffered by plaintiff on 19 October 1976 while she
was an employee of the defendant, Shelby Knit, Inc. The case was
heard before Deputy Commissioner Dandelake on 21 April 1978.
The parties stipulated that on the occasion of the alleged injury
by accident the relationship of the employer and employee ex-
isted between plaintiff and defendant employer.

The evidence tended to show the following: Plaintiff had been
employed for almost one year at the Shelby Knit plant in Shelby,
North Carolina as a knitter. In addition to knitting, her duties in-
cluded “doffing”, a task which entailed pulling rods from rolls of
cloth. On 19 October 1976, plaintiff reported to work at 11:00 p.m.
for the third shift. That night she had four machines to doff.
After doffing two of the machines, plaintiff started to doff the
third. She testified on direct examination:

The rod was hard to pull out, unusually hard and I strained. I
had to put my knees around it and pull up on the rod and
when I did, all this pain came up in my spine.

* * *

On this particular machine sometimes you could pull the rod
out yourself and this night it seems like it was extra hard to
pull out, but if it slips out, you can get it out, so I had to
strain to get it out and I pulled it out myself. Some nights we
have to call for [doff men] to help pull it out, but it was
unusually hard to get out that night, extra tight . ...

* * * *

I did not have anybody help pull it out because everyone was
as busy as I was. We check our machines and do our own
work. I did not call anybody because once you started to pull
it, if it slips a little you feel like you can get it out, so you
wrap your legs around it. You throw your leg on, or your
knee and pull the rod out.

On cross-examination plaintiff testified that that particular
machines was sometimes easy to doff and sometimes hard: “It
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was hard to pull out more times than it was easy to pull out.”
However, she stated that the night the injury occurred, it was
“extra hard,” and the doff men were not there. Plaintiff used the
same procedure which she usually used. Following the incident,
plaintiff continued to experience pain in her back but continued to
work through the shift. When she consulted a physician, he placed
her in the hospital on 8 November 1976 for four weeks. In late
November 1976 she had an operation for a ruptured disc and re-
mained in bed until mid-February 1977. Plaintiff has not worked
since 4 November 1976.

The Deputy Commissioner made findings of fact and conclu-
sions of law denying compensation on the ground that plaintiff did
not sustain an injury by “accident” within the meaning of G.S.
97-2(6). On appeal, the full Commission set aside the deputy com-
missioner’s opinion and award and substituted its own findings of
fact. Based on these findings it concluded that on 19 October 1976
plaintiff suffered an injury by accident arising out of and in the
course of her employment and that, as a result of that injury, she
became totally disabled on 3 November 1976. Defendant was
ordered to pay plaintiff compensation at the rate of $85.97 per
week for the period beginning 3 November 1976, to continue until
plaintiff reaches maximum improvement. From this Opinion and
Award, defendant Shelby Knit, Inc. appeals.

Lamb & Bridges, P.A., by Forrest Donald Bridges for plain-
tiff appellee.

Mullen, Holland & Harrell, P.A., by Thomas A. Robinson for
defendant appellant.

PARKER, Judge.

Under the North Carolina Workers’ Compensation Act, an in-
jury arising out of and in the course of employment is compen-
sable only if that injury was caused by an “accident,” which must
be a separate event preceding and causing the injury. Jackson v.
Highway Commission, 272 N.C. 697, 1568 S.E. 2d 865 (1968);
Rhinehart v. Market, 271 N.C. 586, 157 S.E. 2d 1 (1967); Hensley v.
Cooperative, 246 N.C. 274, 98 S.E. 2d 289 (1957). The initial ques-
tion raised by defendant employer on this appeal is whether the
Commission properly found that plaintiff’s injury resuited from
such an “accident.”
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[1] Defendant’s first contention is that the evidence does not
support the Commission’s Findings of Fact Nos. 2 and 6. Finding
of Fact No. 2 of the full Commission’s Opinion and Award recites:

2. On 19 October 1976 the plaintiff, in the course of her
duties, was pulling a rod out of a roll of cloth, this activity a
part of the plaintiff’s regular and customary job. On this occa-
sion, the withdrawal of the rod was more difficult than usual.
The extraordinary effort the plaintiff exerted in her effort to
withdraw the rod injured her back and caused an onset of
pain. Plaintiff continued to work with difficulty due to pain
until 3 November 1976.

Finding of Fact No. 6 of that Award reads:

6. Plaintiff suffered 19 October 1976 an injury by acci-
dent arising out of and in the course of her employment. As a
result, she became totally disabled 3 November 1976.

If there was any competent evidence before the Commission to
support these findings they are, of course, conclusive on this ap-
peal. Cole v. Guilford County, 259 N.C. 724, 131 S.E. 2d 308 (1963);
Vause v. Equipment Co., 233 N.C. 88, 63 S.E. 2d 173 (1951).

As to Finding of Fact No. 2, plaintiff stated several times in
her testimony before the Deputy Commissioner that although the
rods were sometimes hard to pull out, the night the injury occur-
red it was ‘“extra hard” or “unusually hard” to doff that par-
ticular machine because it was “extra tight.” She stated, that as a
result, “I had to strain to get it out.” Plaintiff placed her knees
around the roll of cloth, pulled up on the rod and experienced
pain in her spine such that she could hardly move. Although plain-
tiff admitted that she was doing what she normally did when a
rod was hard to pull out and that this was part of her normal job,
this testimony did not contradict that concerning the extra strain
which she exerted to pull the rod out of that machine. Further,
although defendant offered into evidence a statement made by
plaintiff and recorded by defendant’s insurance carrier’s claim
supervisor while plaintiff was hospitalized in which plaintiff
stated that several of the machines were hard to doff on the night
the injury occurred, the weight to be accorded that evidence was
for the Commission to determine. The Commission merely chose
to rely on plaintiff’s testimony before the hearing examiner, and
that testimony was sufficient to support Finding of Fact No. 2.
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As to Finding of Fact No. 6, we also find that there was suffi-
cient evidence to support the finding that plaintiff suffered an in-
jury by “accident.” Our Supreme Court has defined the term “ac-
cident” as used in the Workers’ Compensation Act as “an un-
locked for and untoward event which is not expected or designed
by the person who suffers the injury.” Hensley v. Cooperative,
supra at 278, 98 S.E. 2d at 292; accord, Rhinehart v. Market,
supra. The elements of an “accident” are the interruption of the
routine of work and the introduction thereby of unusual condi-
tions likely to result in unexpected consequences. Pardue v. Tire
Co., 260 N.C. 413, 132 S.E. 24 747 (1963); Faires v. McDevitt and
Street Co., 251 N.C. 194, 110 S.E. 2d 898 (1959). Of course, if the
employee is performing his regular duties in the “usual and
customary manner,” and is injured, there is no “accident” and the
injury is not compensable. O'Mary v. Clearing Corp., 261 N.C. 508,
135 S.E. 2d 193 (1964).

In support of its contention that the facts of the present case
do not satisfy the requirements of injury by “accident,” defendant
relies upon the decision of our Supreme Court in Hensley v.
Cooperative, supra, and of this Court in Smith v. Burlington In-
dustries, 35 N.C. App. 105, 239 S.E. 2d 845 (1978). In Hensley, the
plaintiff had been employed for two and one-half years to “turn
chickens”. His duties required him, while standing, to twist and
pick up a wire basket containing six chickens and then to return
to a normal position and dip the basket in hot water. On one occa-
sion, he twisted as usual and suffered an injury. On appeal from
an award of the Industrial Commission granting compensation,
the Supreme Court reversed on the grounds that there was no
evidence of “accident” other than the injury itself.

Similarly, in the Smith case, the plaintiff’s back was injured
as he was turning to lift two brass bars. This Court held that the
Commission properly denied compensation because the evidence
showed that plaintiff was doing nothing unusual or different at
the time of his injury.

We find each of the above cases distinguishable from that
now before us. In each case, the injured employee was performing
his usual duties at the time the injury occurred, and there was no
extra exertion required to perform those duties at that time. That
is, there was neither evidence of an interruption of the work
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routine nor the introduction of unusual circumstances. In the
present case, both of those elements are present. There is compe-
tent evidence in the record that, on the occasion of plaintiff’s in-
jury withdrawal of the rod was unusually difficult because the
roll of cloth was “extra tight,” thus interrupting what was plain-
tiff’s normal work routine. Further, there is competent evidence
that the effort which.plaintiff exerted was unusual. Qur Supreme
Court has recognized that evidence of the necessity of extreme
exertion is sufficient to bring into an event causing an injury the
necessary element of unusualness and unexpectedness from which
accident may be inferred. Jackson v. Highway Commission, supra;
Gabriel v. Newton, 227 N.C. 314, 42 S.E. 2d 96 (1947). Thus, the
Commission was warranted in finding as a fact and concluding as
a matter of law that plaintiff suffered an injury “by accident” on
19 October 1976.

[2] In its Finding of Fact No. 6, the Commission also found that
plaintiff became totally disabled 3 November 1976. Plaintiff
testified that on 4 November 1976 she consulted a surgeon in
Shelby, and after a few days of rest entered the hospital for four
weeks. The day after Thanksgiving 1976 plaintiff underwent an
operation, and after she returned home on 4 December 1976 she
remained in bed until mid-February 1977. During that time she
was not employed. As used in the Workers’ Compensation Act,
the term “disability” means incapacity because of injury to earn,
in the same or any other employment, the wages which the
employee was receiving at the time of injury. G.S. 97-2(9); see,
Watkins v. Motor Lines, 279 N.C. 132, 181 S.E. 2d 588 (1971).
Although there is a one-day discrepancy between evidence in the
record as to the exact date plaintiff ceased work because of her
injury and the date referred to in the Commission’s findings, that
diserepancy is not crucial to the finding of total disability. That
finding is adequately supported by plaintiff’'s evidence of her
medical treatment involving complete bed rest and subsequent
hospitalization, i.e. her total incapacity to work and to earn
wages, and that finding in turn supports the Commission’s award
of compensation. As the Commission itself noted, the record is
silent on the question of what date, if yet, plaintiff reached max-
imum recovery, and on the question of her permanent partial
disability, if any. For this reason, the case must be remanded for
further hearings on these questions.
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That portion of the opinion and award of the full Commission

determining plaintiff’s entitlement to compensation is affirmed,
and the case is remanded for further hearings on the issues
noted.

1.

2.

Affirmed in part and remanded.

Chief Judge MORRIS and Judge HILL eoncur.

STATE OF NORTH CAROLINA v. DARRELL DELANE GATEWOOD

No. 79185C838
(Filed 1 April 1980)

Automobiles § 131.2— failure to give required information after accident — jury
instructions improper

In a prosecution of defendant under G.S. 20-166(c) for failing to give re-
quired information to the person struck or the driver or occupants of any vehi-
cle collided with and for failing to render reasonable assistance where the
evidence tended to show that, immediately after colliding with a pedestrian,
defendant swerved to the left and sideswiped an approaching vehicle, the trial
court erred in instructing the jury that defendant would have violated the
statute if he drove the vehicle involved in an accident with the pedestrian
resulting in her death and he failed to give the required information to the
driver of the vehicle which defendant sideswiped immediately after striking
the pedestrian.

Criminal Law § 26.4— automobile accident —failure to give required informa-
tion —failure to render assistance—only one issue submitted to jury —attach-'
ment of jeopardy

Where defendant was charged under a valid indictment with a violation of
G.S. 20-166(c) both by failing to give required information to people involved in
an automobile accident and by failing to render reasonable assistance, but the
trial court did not instruct the jury that it could find defendant guilty of
violating the statute by failing to render assistance to a pedestrian whom he
had struck and killed, defendant could not thereafter be tried for that offense,
since he could not be put in jeopardy for any offense of which he could lawfully
have been convicted under that indictment.

APPEAL by defendant from Mills, Judge. Judgment entered

20 April 1977 in Superior Court, GUILFORD County. Heard in the
Court of Appeals 31 January 1980.
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The indictment charged that on 21 September 1978, the
defendant, being the driver of a motor vehicle involved in an acci-
dent resulting in the death of Mable Jane Durham, (1) failed to im-
mediately stop the vehicle at the scene [N.C. Gen. Stat. 20-166(a)],
and (2) failed to give his name, and other required information, to
the person struck and the occupants of such vehicle collided with,
and failed to render aid to the person injured [N.C. Gen. Stat.
20-166(c)).

Defendant pled not guilty. The trial judge, in instructing the
jury, did not charge on a violation of N.C. Gen. Stat. 20-166(a) but
stated that “the defendant has been accused of failing to give the
required information after an accident involving injury or death.”

STATE’'S EVIDENCE

Defendant, age 34, a supervisor in the telephone installation
division of Southern Bell Telephone and Telegraph Company,
about 5:15 p.m. on 21 September 1978, was driving a company
owned and marked Ford Pinto in an easterly direction on Pleas-
ant Ridge Road. Mable Jane Durham, age 73, walked from the
north side of the road behind a car approaching the defendant
across the westbound lane and into the eastbound lane in front of
defendant’s automobile. Defendant’s automobile struck her,
severed her leg, threw her head and upper body onto the wind-
shield of the Pinto, and caused her instant death.

Defendant at impact swerved to the left, sideswiped an on-
coming vehicle operated by Ben Sloan, who was not personally in-
jured. Defendant stopped his Pinto. The accident scene was
gruesome and within minutes attracted hysterical members of
Ms. Durham’s family and others.

Immediately after stopping, defendant went to the body of
Ms. Durham, then ran to a nearby mobile home to locate a
telephone. Not finding anyone there, he then went to another
home where he found Ben Sloan and asked him to call the Rescue
Squad. Sloan replied that he had done so. Defendant told him he
was driving the company car.

Defendant left the scene. He did not provide Sloan or any
other person at the scene his name, address, or driver’s license.
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Highway Patrol Trooper Bullard did not find defendant at
the scene, but he called Southern Bell and found that the car was
assigned to defendant.

The following morning Highway Patrol Trooper Patterson
was advised that defendant was in the Sheriff’s office. Patterson
went to the office and advised defendant of his Miranda rights.
At that time defendant told him that he had no recollection of
what he did after he walked behind a house and “threw up,” that
when he “came to” he was in the woods about 5:00 a.m., and that
he walked to a friend’s house and was taken home where he
called a Deputy Sheriff.

DEFENDANT'S EVIDENCE

Defendant testified that Ms. Durham suddenly appeared in
front of his car and he was unable to avoid striking her. He im-
mediately stopped and saw her mutilated body. He went to a
nearby house to find a phone, saw Ben Sloan, who told him the
Rescue Squad and the police had been called. He then went
behind the house and vomited, and he remembered nothing after
that until about 4:00 a.m. when he was walking in the woods. He
then walked to a friend’s house. The friend took him home where
he called the Sheriff’'s Department. Deputy Sheriff DeBerry came
to his home, and then he went to the Sheriff’s office with DeBerry
where he made a statement to Trooper Patterson.

Howard Clark testified that he was driving in a westerly
direction on Pleasant Ridge Road, that he saw Ms. Durham at the
north edge of the pavement and saw her walk from behind his car
as he passed and into the path of defendant’s Pinto, and that she
was knocked about twenty feet high. He returned to the scene
and then got sick. The scene was one of general hysteria.

Other people at the scene saw defendant and thought he was
in a state of shock or sick.

Dr. Kenneth Epple, psychiatrist, testified that he examined
defendant on four occasions for a total period of five hours, that
defendant had a sensitive personality, and in his opinion defend-
ant could or may have had a black-out when he left the scene of
the accident. Dr. Epple also explained that a black-out is a state
of unconsciousness or automatism in which an individual may use
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his limbs to flee the scene but would have no recollection of
doing so.

STATE'S REBUTTAL EVIDENCE

Deputy Sheriff DeBerry testified that he went to defendant’s
home early in the morning in response to a telephone call. While
defendant was riding with him to the Sheriff’s office, he said: “I
know you want to know why I ran, but I just couldn’t stay there
and look at it.”

Defendant was found guilty. He appeals from the judgment
imposing a prison term of two years.

Attorney General Edmisten by Assistant Attorney General
Elizabeth C. Bunting for the State.

Brooks, Pierce, McLendon, Humphrey & Leonard by L. P.
McLendon, Jr., George W. House and Paul E. Marth for defend-
ant appellant.

CLARK, Judge.

Did the trial court err in denying defendant’s motion for
dismissal?

[1] The bill of indictment contains two counts: first, a violation of
N.C. Gen. Stat. 20-166(a) and, second, a violation of N.C. Gen. Stat.
20-166(c). The first count charges the failure “to immediately stop
[his] vehicle at the scene of [the] accident ... .” All of the
evidence established that defendant immediately stopped his
automobile. Proof of this charge is wholly lacking, and the trial
court correctly did not submit the first count to the jury.

The trial court submitted to the jury the second count, the
violation of N.C. Gen. Stat. 20-166(c), which provides as follows:

“The driver of any vehicle involved in any accident or
collision resulting in injury or death to any person shall also
give his name, address, [operator’s or chauffeur’s license
number] and the registration number of his vehicle to the
person struck or the driver or occupants of any vehicle collid-
ed with, and shall render to any person injured in such acci-
dent or collision reasonable assistance, including the carrying
of such person to a physician or surgeon for medical or
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surgical treatment if it is apparent that such treatment is
necessary or is requested by the injured person, and it shall
be unlawful for any person to violate this provision, and such
violator shall be punishable as provided in G.S. 20-182.” [The
bracketed portion has been amended to read “driver’s license
number,” effective 1 January 1981. 1979 N.C. Sess. Laws, Ch.
667, s. 32.]

It is clear from the evidence that Mable Jane Durham was

would be a useless gesture for the defendant to make any at-
tempt to give to her the items of information enumerated in the
statute. N.C. Gen. Stat. 20-166(c) does not require the doing of a
vain or useless thing. State v. Wall, 243 N.C. 238, 90 S.E. 2d 383
(1955); State v. Coggin, 263 N.C. 457, 139 S.E. 2d 701 (1965).

In the case sub judice, however, the defendant, immediately
after colliding with the pedestrian, swerved to the left and
sideswiped an approaching vehicle driven by Ben Sloan. Sloan
himself was not injured though his vehicle was slightly damaged.
N.C. Gen. Stat. 20-166(b) requires that when there is property
damage, a driver involved in the collision must stop and give to
the driver of the other vehicle the items of information
enumerated, but defendant was not charged with a violation of
this misdemanor statute. Similarly, defendant was required by
N.C. Gen. Stat. 20-166.1 to give notice of the collision to the police
by the quickest means of communication, but he was not charged
with a violation of this misdemeanor statute.

The trial court instructed the jury that defendant would have
violated N.C. Gen. Stat. 20-166(c) if he drove the vehicle involved
in an accident with Mable Jane Durham resulting in her death,
and he failed to give the enumerated items of information to Ben
Sloan, the driver of the vehicle which defendant sideswiped im-
mediately after striking the pedestrian. This instruction was er-
roneous. The statute requires that the driver involved give the
required information “to the person struck or the driver or oc-
cupants of any vehicle collided with . . . .” We interpret “the per-
son struck” to mean a pedestrian and “the driver or occupants of
any vehicle collided with” to mean a driver or passengers in a
vehicle. Since the collision did not result in injury or death to the
driver or any passengers in the sideswiped vehicle, we hold that
defendant did not violate the felony subsection, N.C. Gen. Stat.
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20-166(c), in failing to give the required information to the driver,
Ben Sloan. Other than the provision that a driver is required to
give the information “to the person struck,” N.C. Gen. Stat.
20-166(c) is silent as to the duty of the driver to give such infor-
mation if the collision with a pedestrian results in death, un-
consciousness, or such condition that giving the information to the
pedestrian would be useless and vain. The courts may interpret
the statutes to resolve ambiguities but not legislate by adding to
the statutes language which is absent. The legislature may find it
appropriate to amend N.C. Gen. Stat. 20-166(c) by expanding the
duty of a driver who strikes a pedestrian by requiring him to give
information to a witness at the scene or some proper person who
arrives at the scene.

[2] The trial court did not instruct the jury that it could find the
defendant guilty of violating N.C. Gen. Stat. 20-166(c) by failing to
render ‘“reasonable assistance” to Mable Jane Durham, though
the bill of indictment so charged. This factor raises the question
of whether the requirement that the driver “shall render to any
person injured in such accident or collision reasonable assistance”
includes a person who is critically injured and either probably or
obviously dead. We note that the statute does not contain specific
language requiring reasonable assistance to a dead person or re-
quiring protection of either the injured person from further in-
jury or the body of a deceased from mutilation by vehicular
traffic. We do not, however, reach this question because defend-
ant was placed in jeopardy under a valid indictment charging him
with a violation of N.C. Gen. Stat. 20-166(c) both by failing to give
required information and failing to render reasonable assistance.
Where one is placed in jeopardy under a valid indictment, he is
then in jeopardy with reference to every offense of which he
might lawfully be convicted under that indictment, and no other.
He may not thereafter be put in jeopardy for any offense of which
he could lawfully have been convicted under that indictment.
State v. Overman, 269 N.C. 453, 1563 S.E. 2d 44 (1967). See general-
ly, Annot., 6 A.L.R. 3d 888 (1966).

The judgment is vacated and the charge against the defend-
ant for violation of N.C. Gen. Stat. 20-166(c) is dismissed.

Vacated and dismissed.

Judges VAUGHN and HEDRICK concur.
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STATE OF NORTH CAROLINA v. BOBBY EUGENE McKENZIE

No. 79205C673
(Filed 1 April 1980}

Constitutional Law § 48— effective assistance of counsel —same attorney
representing defendant and spouse — joint trial —spouse prohibited from testify-
ing against other spouse

There is no merit in defendant’s contention that he was denied the effec-
tive assistance of counsel because he and his wife were represented by a single
appointed attorney in a felonious assault case and that a conflict of interest ex-
isted in that he was prevented by G.S. 8-57 from presenting exculpatory
evidence which would have tended to incriminate his wife where there was
nothing in the record to indicate that a conflict of interest existed between
defendant and his wife and there was nothing in the record to show what
testimony defendant would have presented had separate counsel been ap-
pointed.

Criminal Law § 83— statute prohibiting spouse from testifying against other
spouse —conviction not unconstitutional

Defendant’s conviction of felonious assault in a joint trial with his wife
was not unconstitutional on the ground that G.S. 8-57 prevented him from giv-
ing exculpatory testimony which may have incriminated his wife where the
record does not disclose what defendant’s testimony would have been that he
claims was prohibited by G.S. 8-57.

Criminal Law § 181— motion for appropriate relief

The trial court did not err in denying defendant’s motion for appropriate
relief on the ground that defendant failed to raise the issues presented in the
motion in a previous motion for post-conviction relief, although defendant was
not represented by counsel in filing the previous post-conviction motion, where
there is nothing in the record indicating that defendant requested or was
denied the assistance of counsel on the prior motion or that defendant’s lack of
counsel impaired his right to raise adequately in that motion the issues that he
now raises. G.S. 15A-1419.

ON writ of certiorari to review the order entered by McCon-

nell, Judge. Order entered 27 April 1979 in Superior Court, RICH-

MOND County. Heard in the Court of Appeals 14 January 1980.

On 13 October 1975, defendant was convicted of assault with

a deadly weapon with the intent to kill inflicting serious bodily in-
jury, and was sentenced to a prison term of 12 years. Defendant
filed a motion for appropriate relief on 15 March 1979, alleging
that his conviction was unconstitutional “because of an unresolved
conflict of interest in the representation by a single attorney of
defendant and his wife, a codefendant, and because a joinder of
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the two defendants for trial and the preclusive effect that
N.C.G.S. § 8-57 had on testimony by either of the defendants tend-
ing to implicate the other.” Concerning these allegations, defend-
ant averred that “[wlhile defendant briefly took the stand to
defend himself, he could not present exculpatory evidence that
tended to incriminate his wife because of N.C.G.S. § 8-57” and
that his wife did not testify. Defendant further averred that
“Inleither the court nor defendant’s attorney informed him of his
right to request that he not be tried jointly with his wife, nor was
defendant informed of his right to request separate counsel.”
Although defendant had previously petitioned for post-conviction
relief wherein he challenged the consolidation of his trial with
that of his wife and claimed ineffective representation of counsel,
defendant averred that he was not represented by counsel and
“was not sufficiently advised of his legal and constitutional rights
to raise directly the issues that are raised by this motion.” On
hearing, Judge McConnell denied the motion on the ground that
defendant failed to raise his position as to G.S. 8-57 in his earlier
petition, in that “[ulnder the law in North Carolina, when a de-
fendant was in a position to adequately raise an issue underlying
the present motion but did not do so, relief will be denied.” The
court stated further that the issue concerning consolidated trials
had been previously determined on the merits where there was
found no error. Finally, the court observed that defendant made
no assertion that the defendant actually intended to introduce
testimony at the trial that would exculpate himself and in-
criminate his wife.

On 30 May 1979, defendant filed a petition for writ of cer-
tiorari pursuant to North Carolina Appellate Rule 21 and G.S.
15A-1420(c)3), reasserting the arguments presented in his
previous petition and motion. Defendant argued that because of
his lack of prior representation and because his direct appeal was
confined to “matters on the record”, defendant, under G.S.
15A-1419(a)(1), was not “in a position to adequately raise the
ground or issue underlying the present motion.” We allowed
defendant’s petition for writ of certiorari on 18 June 1979,

Attorney General Edmisten, by Assistant Attorney General
Norma S. Harrell, for the State.

Smith, Patterson, Follin, Curtis, James & Harkavy, by Nor-
man B. Smith, for defendant appellant.
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MORRIS, Chief Judge.

All of defendant’s assignments of error concern various
aspects of defendant’s motion for appropriate relief which was
denied by the trial court.

[1] Defendant first argues that his conviction was unconstitu-
tional because of an unresolved conflict of interest by the
representation by one attorney of defendant and his wife
simultaneously. Defendant cites numerous federal decisions in
support of his position that joint representation is constitutionally
defective where there is shown a possible conflict of interest.
E.g., United States v. DeYoung, 523 F. 2d 807 (3d Cir. 1975);
Walker v. United States, 422 F. 2d 374 (3d Cir. 1970); Sawyer v.
Brough, 358 F. 2d 70 (4th Cir. 1966). Defendant contends he was
prevented from presenting exculpatory evidence because such
evidence would have tended to incriminate his wife, contrary to
G.S. 8-57.

The law recognizes that “a lawyer representing multiple
defendants whose interests are conflicting cannot act with that
degree of loyalty which effective representation requires.” Good-
son v. Peyton, 351 F. 2d 905, 908 (4th Cir. 1965). This rule is
founded in the traditional notion that the “ ‘assistance of counsel’
guaranteed by the Sixth Amendment contemplates that such
assistance be untrammeled and unimpaired” by a requirement
that one lawyer shall simultaneously represent conflicting in-
terests. Glasser v. United States, 315 U.S. 60, 70, 86 L.Ed. 680,
699, 62 S.Ct. 457, 465 (1942). However, although a defendant is en-
titled to the “untrammeled and unimpaired” assistance of counsel
for his defense, “representation of codefendants by the same at-
torney is not tantamount to the denial of effective assistance of
counsel guaranteed by the sixth amendment. There must be some
showing of a possible conflict of interest or prejudice, however
remote, before a reviewing court will find the dual representation
constitutionally defective.” (Citations omitted.) Walker v. United
States, supra, 422 F. 2d at 375.

In State v. Engle, 5 N.C. App. 101, 167 S.E. 2d 864, cert.
denied, 275 N.C. 682, --- S.E. 2d --- (1969), defendants argued, on
appeal from their convictions of robbery with firearms, that they
were denied effective assistance of counsel because they did not
have separate attorneys appointed to represent them. In support
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of defendants’ position, the Court found in the record only an un-
dated stipulation of counsel that a request was made and denied.
No motion or argument was made to the trial judge. The Court
held that defendant’s constitutional right to the effective
assistance of counsel was not violated where there was no show-
ing of a conflict of interest between the two defendants, and
where it appeared that counsel diligently represented both par-
ties. Quoting from United States v. Dardi, 330 F. 2d 316, 335 (2d
Cir.), cert. denied, 379 U.S. 845, 13 L.Ed. 2d 50, 85 S.Ct. 50 (1964),
the Court concluded:

While the right to counsel is absolute, its exercise must be
“subject to the necessities of sound judicial administration”
[citation omitted]; and where there appears to be no conflict,
the court may, in its discretion, assign to a defendant the at-
torney of a co-defendant. [Citation omitted.] Such an assign-
ment is not, in itself, a denial of effective assistance of
counsel. Since Glasser v. United States, 315 U.S. 60, 62 S.Ct.
457, 86 L.Ed. 680 (1942), it has been clear that some conflict
of interest must be shown before an appellant can successful-
ly claim that representation by an attorney also engaged by
another defendant deprived him of his right to counsel.

State v. Engle, supra, 5 N.C. App. at 104, 167 S.E. 2d at 865-66.

In the present case, we have carefully reviewed the record
and find nothing to indicate that a conflict of interest existed be-
tween defendant and his wife. Aside from his bald allegation of
“an unresolved conflict of interest”, defendant presents nothing to
show that a conflict did, in fact, exist. Although defendant alleged
that he was precluded from presenting exculpatory evidence
because it tended to incriminate his wife, nothing indicates what
testimony would have been given had separate counsel been ap-
pointed. Consequently, we are given no basis upon which to rule
on defendant’s contention. We, therefore, reject this argument
and overrule defendant’s assignment of error.

{2] Defendant argues in addition that his conviction was un-
constitutional because G.S. 8-57 prevented him from giving ex-
culpatory testimony which may have ineriminated his wife.
Subject to certain exceptions not relevant to this case, G.S. 8-57
provides that “[nJothing herein shall render any spouse competent
or compellable to give evidence against the other spouse in any
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criminal action or proceeding.” Under this section, where
evidence is rendered incompetent it is the duty of the trial judge
to exclude it, and his failure to do so is reversible error,
regardless of whether an objection has been made. State v.
Thompson, 290 N.C. 431, 226 S.E. 2d 487 (1976). We are aware of
many decisions which have applied G.S. 8-57 holding testimony in-
competent. E.g., State v. Porter, 272 N.C. 463, 158 S.E. 2d 626
(1968); State v. Dillahunt, 244 N.C. 524, 94 S.E. 2d 479 (1956).
Those cases are inapplicable in the present case, because here the
record does not disclose what the testimony would have been that
defendant claims is prohibited by G.S. 8-57. It is, therefore, im-
possible to discover what prejudice, if any, defendant has suffered
from his alleged inability to testify against his wife. In this
regard, we reject defendant’s argument that the trial court erred
in concluding that appeal was the exclusive remedy by which
defendant could challenge the preclusive effect of G.S. 8-57 on the
testimony given at the joint trial with his wife. Suffice it to say
that this question is rendered moot by our holding that G.S. 857
is inapplicable to the facts of this case.

[8] Defendant next argues that the trial court erred by denying
his motion for appropriate relief on the ground that defendant
failed to raise the issues presented in the motion in a previous
motion for post-conviction relief. G.S. 15A-1419 provides:

(a) The following are grounds for the denial of a motion for
appropriate relief:

(1) Upon a previous motion made pursuant to this Article,
the defendant was in a position to adequately raise the
ground or issue underlying the present motion but did not
do so. This subdivision does not apply to a motion based
upon deprivation of the right to counsel at the trial or
upon failure of the trial court to advise the defendant of
such right. This subdivision does not apply when the
previous motion was made within 10 days after entry of
judgment.

(2) The ground or issue underlying the motion was
previously determined on the merits upon an appeal from
the judgment or upon a previous motion or proceeding in
the courts of this State or a federal court, unless since the
time of such previous determination there has been a
retroactively effective change in the law controlling such
issue.
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{3) Upon a previous appeal the defendant was in a position to
adequately raise the ground or issue underlying the present
motion but did not do so.

Defendant contends that in his previous motion, he was not
represented by counsel, and was not sufficiently advised of his
legal rights to raise adequately the issues raised in the present
motion. It is true that an indigent is entitled to service of counsel
in a proceeding involving a motion for appropriate relief. G.S.
7A-451. However, there is nothing in the record indicating that
defendant requested and was denied assistance of counsel on the
prior motion. Further, we cannot say, without more, that defend-
ant’s lack of counsel impaired his right to raise adequately the
issues in that motion that he raises now. Defendant’s assignment
of error is overruled.

Defendant has provided us with no basis which would compel
us to upset the trial court’s ruling on defendant’s motion for ap-
propriate relief. Since we find no prejudicial error in the court’s
ruling, the order appealed from is

Affirmed.

Judges MARTIN (Harry C.) and HILL concur.

STATE OF NORTH CAROLINA v. CECIL CLARION MOREHEAD

No. 7929SC970
(Filed 1 April 1980)

1. Criminal Law § 18— appeal to superior court—magistrate’s issuance of new
warrant —superior court not divested of jurisdiction
Where defendant was tried and convicted in district court, appealed to
superior court, and subsequently moved to dismiss the charge pursuant to the
Speedy Trial Act, the court allowed defendant’s motion and ordered dismissal
of the case without prejudice, on that same day the magistrate issued a new
warrant charging the same offense, and the trial judge, later during the same
session, reopened the matter, heard additional evidence and arguments, and
dismissed the case without prejudice to the State, the superior court was not
divested of jurisdiction by the magistrate’s issuing the second warrant, nor did
the State, by securing the second warrant, waive whatever rights to appellate
review it might have had.
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2. Constitutional Law § 50— Speedy Trial Act—time computed from regularly
scheduled session of court
Where the Speedy Trial Act provided that trial of a misdemeanor de novo
in the superior court should take place “within 120 days from the first regular-
ly scheduled criminal session of superior court held after the defendant has
given notice of appeal . .., a regularly scheduled criminal session did not
refer to a criminal session already in progress when defendant gave notice of
appeal, a mixed session with civil cases having priority, or a mixed session
with eriminal cases having priority.

3. Constitutional Law § 50— Speedy Trial Act —appeal from district court —time
for retrial in superior court—computation
The 120-day period of the Speedy Trial Act for a trial de novo in superior
court upon appeal from district court begins at the end of the first regularly
scheduled criminal session of superior court which commences after defendant
gives notice of appeal from the district court; therefore, there was no violation
of the Act where defendant gave notice of appeal on 23 March 1979, the end of
the first regularly scheduled criminal session of superior court was 1 June
1979, and defendant’s motion to dismiss, filed 26 June 1979, the hearing upon it
held 30 July 1979 and 2 August 1979, and the order of 2 August 1979 dismiss-
ing the case all occurred well within the applicable 120-day period beginning 2
June 1979.

4. Constitutional Law § 50— case erroneously dismissed—time within which
retrial must be held

Where criminal charges are erroneously dismissed upon a defendant’s mo-
tion under the Speedy Trial Act and the court’s ruling is thereafter reversed
by the appellate division, trial of the case must begin within 120 days (90 days
beginning 1 October 1980} after the opinion of the appellate division is certified
to the superior court.

APPEAL by the State of North Carolina from Brannon, Judge.
Ordered entered 2 August 1979 in Superior Court, RUTHERFORD
County. Heard in the Court of Appeals 6 March 1980.

Defendant was arrested on 16 January 1979 for driving while
his license was revoked. He was tried in district court on 23
March 1979, found guilty and sentenced to prison. Defendant gave
notice of appeal to superior court on 23 March 1979. On this date,
a regularly scheduled criminal session of superior court in Ruther-
ford County, that commenced on 19 March 1979, was in progress.
Defendant’s counsel filed a motion on 26 June 1979 to dismiss the
charge pursuant to N.C.G.S. 15A-701 and 15A-703 and the provi-
sions of the Sixth Amendment to the United States Constitution
relative to defendant’s right to a speedy trial. The motion was
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heard Monday, 30 July 1979, and the court allowed defendant’s
motion and ordered dismissal of the case without prejudice. A
new warrant charging the same offense was issued by a magis-
trate on 30 July 1979 and served on defendant the same day.
Later, during the same session of superior court, on 2 August
1979, the trial judge reopened the matter, heard and received ad-
ditional evidence and further argument of counsel. At the comple-
tion of the hearing, the court entered a written order finding
facts, making conclusions of law, and dismissing the case without
prejudice to the state. From this order the state appeals.

Attorney General Edmisten, by Assistant Attorney General
Norma S. Harrell, for the State.

Hamrick, Bowen, Nanney & Dalton, by Walter H. Dalton, for
defendant.

MARTIN (Harry C.), Judge.

[1] We are met with the threshold question whether the state
can appeal from an order dismissing a case without prejudice for
violation of the Speedy Trial Act, N.C.G.S. 15A-701 to -704. As
counsel did not have the opportunity to argue or brief this in-
teresting question, we elect, in our discretion, to treat the appeal
as a petition for review by certiorari and allow the writ.

Defendant contends this Court has no jurisdiction to hear the
appeal because at the conclusion of the hearing on 30 July 1979,
the state caused a new warrant, charging the same offense, to be
issued against defendant. Thus, defendant argues, exclusive
jurisdiction of the case was in the district court and the state, by
securing the new warrant, waived its right to appeal. We do not
agree. The trial court’s initial hearing and order was on Monday,
the first day of the session. The order dismissing the case re-
mained in fieri during the remainder of the session and the court
had authority to reopen the hearing or change the order. Hoke v.
Greyhound Corp., 227 N.C. 874, 42 S.E. 2d 407 (1947); Musgrave v.
Savings and Loan Assoc., 5 N.C. App. 439, 168 S.E. 2d 497 (1969).
In fact, this was done in this case, further hearing being held on 2
August 1979. We hold the superior court was not divested of
jurisdiction by the magistrate’s issuing the second warrant. We
also reject defendant's contention that by securing the second
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warrant, the state waived whatever rights to appellate review it
might have. This assignment of error is overruled.

Although defendant’s motion also alleged a violation of his
right to a speedy trial under the Sixth Amendment to the United
States Constitution, the hearing before the superior court and on
appellate review has been addressed solely to defendant’s rights
under the North Carolina Speedy Trial Act.

Both the state and defendant argue in their briefs that the
applicable statute, N.C.G.S. 15A-701(al)(2), requires the trial of a
defendant charged with a criminal offense to begin within 120
days from the giving of notice of appeal to the superior court for
trial de novo of a misdemeanor charge. Notice of appeal was
given 23 March 1979 and defendant’s motion to dismiss was filed
26 June 1979, 95 days thereafter. Trial of the case had not begun
on 30 July 1979 when the motion was heard, 129 days after the
notice of appeal was entered.

The Speedy Trial Act applies to any person who is arrested,
served with criminal process, waives an indictment, or is indicted
on or after October 1, 1978. 1977 N.C. Sess. Laws ch. 787, § 2. The
statute was amended by Chapter 1018, 1979 Session Laws. This
amendment rewrote N.C.G.S. 15A-701(al}2) to read as follows:

“(2) Within 120 days from the first regularly scheduled
criminal session of superior court held after the defendant
has given notice of appeal in a misdemeanor case for a trial
de novo in the superior court;”

This amendment was effective upon ratification 8 June 1979.

When the 1979 amendment became effective, 8 June 1979, it
applied to defendant’s case. At that time, defendant had no
vested or substantial rights under the statute. Only 77 days had
passed since he gave notice of appeal on 23 March 1979. None of
defendant’s rights were affected by the amendment. It must be
remembered that the Speedy Trial Act by its express terms does
not affect any rights defendant may have to a speedy trial under
the Sixth Amendment to the Constitution of the United States.
An amendment to a statute has, from its adoption, the same ef-
fect as if it had been a part of the statute when first enacted.
Hoke v. Greyhound Corp., 226 N.C. 332, 38 S.E. 2d 105 (1946). The
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North Carolina Speedy Trial Act is a procedural statute. There is
no vested right in procedure and statutes affecting procedural
matters may be given retroactive effect or applied to pending
litigation. Spencer v. Motor Co., 236 N.C. 239, 72 S.E. 2d 598
(1952). In Bateman v. Sterrett, 201 N.C. 59, 62-63, 1569 S.E. 14, 17
(1931), we find: “[A] change in the statutory method of procedure
for the enforcement or exercise of an existent right is not pro-
hibited by any constitutional provision, unless the alteration or
modification is so radical as to impair the obligation of contracts
or to divest vested rights.” We find no such radical effect in the
1979 amendment. Thus the 1979 amendment controls the time the
clock began to run on the 120-day period. Under its terms, the
trial of the defendant shall begin within 120 days from the first
regularly scheduled criminal session of superior court of Ruther-
ford County held after he gave notice of appeal to superior court.

[2] We take judicial notice of the calendar of sessions of the
superior court, promulgated by the Supreme Court (N.C. Gen.
Stat. TA-8345(2)) and published in pamphlet No. 4 of the Advance
Sheets of Cases in the Court of Appeals dated 12 December 1978.
The first regularly scheduled criminal session of the superior
court in Rutherford County held after 23 March 1979 began on 28
May 1979. A regularly scheduled criminal session of superior
court that commenced on 19 March 1979 was in progress when
defendant gave notice of appeal on Friday, 23 March 1979. We
hold this session is not a criminal session of superior court as con-
templated by the statute because it did not commence after the
notice of appeal was entered. The words “held after” in the
statute refer to a criminal session of superior court that com-
mences after the notice of appeal is made. A mixed session, civil
cases having priority, was scheduled for 16 April 1979, and a
mixed session, criminal cases having priority, was scheduled for 7
May 1979, but we hold that neither of these sessions constituted a
“criminal session” of superior court within the meaning of
N.C.G.S. 15A-701(al}2) as amended by Chapter 1018 of the 1979
Session Laws.

[8] Having established that the first regularly scheduled
criminal session of superior court held after 23 March 1979 began
on 28 May 1979, we must now decide when the 120-day period
commenced —at the beginning of the session on 28 May 1979 or at
its conclusion. The statute requires that the trial begin within 120
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days from the first regularly scheduled criminal session held after
the notice of appeal is entered. We find the legislature, by the use
of the words “from” and “held after,” intended the 120-day period
to start at the end of the first regularly scheduled criminal ses-
sion of superior court which commenced after the defendant gave
notice of appeal from the district court. Otherwise the legislature
would have used the phrase “to be held,” rather than “held.” The
use of the words “held after” indicates both that the session must
commence and be concluded after the notice of appeal is given.
The 28 May 1979 criminal session was a one-week session. There
being nothing before us to the contrary, we find the session con-
cluded on Friday, 1 June 1979. Therefore, the 120-day period
under the statute commenced on 2 June 1979.

Defendant’s motion to dismiss, filed 26 June 1979, the hear-
ing upon it held 30 July 1979 and 2 August 1979, and the order of
2 August 1979 dismissing the case all occurred well within the ap-
plicable 120-day period beginning 2 June 1979. It follows that the
trial court erred in dismissing the case prior to the expiration of
the 120-day period.

[4] The question now arises, when must the defendant be tried
upon the charge following the remand of this case to the superior
court? The Speedy Trial Act does not address this fact situation.
We are of the opinion and so hold that where criminal charges are
erroneously dismissed upon a defendant’s motion under the
Speedy Trial Act and the court’s ruling is thereafter reversed by
the appellate division, trial of the case must begin within 120
days (90 days beginning 1 October 1980) after the opinion of the
appellate division is certified to the superior court. It would be
manifestly unfair to the state to refer back to the original start of
the time period because, as in this case, a large proportion of the
period ordinarily passes before a motion to dismiss is filed. 120
days (90 days beginning 1 October 1980) is not an unreasonable
length of time within which to recalendar and begin the trial of a
criminal charge following appellate review. We are aware that
N.C.G.S. 15A-701(a)(5) requires that a retrial begin within 60 days
after the action resulting in a new trial becomes final following
appeal. But that section deals with a case that has been tried to a
conclusion and the parties are not faced with the same task of
preparation for trial as in cases that have been dismissed without
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trial. We think the longer period is appropriate under the cir-
cumstances of this case.

The order of the superior court dismissing the case is re-
versed and the case is remanded to the superior court of Ruther-
ford County for further proceedings.

Reversed and remanded.

Judges PARKER and HILL concur.

H. DEAN BOYER v. WILLIAM 8. AGAPION, AAA REALTY COMPANY OF
GREENSBORO, INC., axnp ROBBIE MILLER

No. 79183C638
(Filed 1 April 1980)

1. Landlord and Tenant § 8— violation of city housing code —no negligence per se

Even if the condition of steps at a leased residence violated the
Greensboro Housing Code, such violation did not constitute negligence per se
on the part of the lessor.

2. Landlord and Tenant § 8.2— tenancy from month to month—renewal each
month —~ruinous condition on premises—liability of lessor for injuries to third
persons

Where premises are leased under a tenancy from month to month, there
is deemed to be a renewal of the tenancy at the end of each month, and if a
“ruinous condition” arises on the leased property with the knowledge of the
lessor, the lessor can be held liable to third parties for injuries that occur dur-
ing a subsequent rental period and are proximately caused by the defect.

3. Landlord and Tenant § 8.2— ruinous condition when tenant takes possession —
liability of landlord for injuries to third parties
A lessor is subject to liability for injuries at a private residence to third
parties caused by a ruinous condition that exists when the tenant takes posses-
sion only when (1} the tenant does not know or have reason to know of the con-
dition or the risk involved, and (2) the lessor knows or has reason to know of
the condition, realizes or should realize the risk involved, and has reason to ex-
pect that the tenant will not discover the condition or realize the risk.
Therefore, defendant lessors were not liable to plaintiff postman for injuries
plaintiff received when a porch step at the leased premises broke where the
tenant had the opportunity to be cognizant of the danger presented by the
step and defendant lessors had reason to expect that the tenant would
discover the condition and realize the risk.
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APPEAL by plaintiff from Collier, Judge. Judgment entered
17 May 1979 in Superior Court, GUILFORD County. Heard in the
Court of Appeals 30 January 1980.

Plaintiff Boyer was injured on 22 August 1975 while upon
rental property owned by defendant Agapion and leased by de-
fendant Miller and while delivering mail in the course of his
employment as a postman with the U.S. Postal Service. Plaintiff
injured his right leg when he stepped on the bottom porch step of
the leased residence, and the step broke, causing plaintiff to fall.

There was evidence before the trial court that defendant
Miller first leased the residence on 1 November 1971 from AAA
Realty for a term of just two months. Miller continued to lease
the property after the term was over as a month-to-month tenant
and was still in possession on 22 August 1975, the day plaintiff
fell. At some point before plaintiff’'s fall, ownership of the
residence transferred from AAA Realty to defendant Agapion.

There was evidence before the trial court that the bottom
step was split lengthwise and “. . . propped up on bricks.” In her
answer to interrogatories, defendant Miller asserted that she
remembered seeing that the piece of wood holding the step up
was broken and that she had informed defendant Agapion of the
dangerous condition, although Miller could not remember if it was
before or after plaintiff’s fall.

Plaintiff brought action against Miller, AAA and Agapion
claiming their negligence properly to maintain the steps prox-
imately caused his fall. Summary judgment in favor of Agapion
and AAA was granted, dismissing plaintiff's claim against them.
Plaintiff appealed.

Smith, Patterson, Follin, Curtis, James & Harkavy, by Nor-
man B. Smith, for plaintiff appellant.

Perry C. Henson and J. Victor Bowman for defendant ap-
pellees.

HILL, Judge.

Plaintiff's sole assignment of error is to the granting of sum-
mary judgment as to the lessor defendants. Plaintiff contends in
his appellate brief that the lessor defendants made repairs or im-
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provements to the steps in a negligent manner, that those
negligent acts proximately caused his injury, and as a result the
lessor defendants are liable to him.

There is no evidence of negligent repair. In response to inter-
rogatories, Agapion stated that it was likely repairs were made
on the steps before 1966. Agapion stated that the steps were
painted in 1971. Miller, in response to interrogatories, stated that
no repairs had been undertaken by the lessors since 1971 until
after the accident. There is no basis in fact for plaintiff's claim
that repairs were negligently made.

[1]1 Plaintiff contends the condition of the steps violated the
Greensboro Housing Code and that a violation of the Code is
negligence per se. In Clarke v. Kerchner, 11 N.C. App. 454, 181
S.E. 2d 787, cert. denied 279 N.C. 393 (1971), a similar interpreta-
tion of the Greensboro Housing Code was advocated. The plaintiff
in that case contended that . . . once proof of a violation is in-
troduced, the case should go to the jury on the question of prox-
imate cause.” Clarke, supra, at 462,

This Court pointed out in Clarke that “. . . as a general rule,
the owner or person in charge of property, is not liable for in-
juries to licensees due to the condition of the property, or as it
has been expressed, due to passive negligence or acts of
omission.” Clarke, supra, at 461-2. The Court went on to state
that “. . . when the premises are controlled by the tenant and the
injury is caused by a defective condition of the premises, rather
than by affirmative, active negligence,” then “[t}he duty imposed
is to refrain from doing the licensee willful injury ... .” See
Clarke at 462.

There are exceptions to the general rule, as when a landlord
rents premises in a ruinous condition, and we discuss that excep-
tion below. With regard to plaintiff’s contention regarding the
Housing Code, however, it is enough for us to state that we agree
with the holding in Clarke that the Code’s purpose is not to im-
pose a legal duty on landlords or tenants for the protection of
their guests. The ordinance does not impose upon the landlord a
duty to repair or maintain the premises in a safe condition. “Nor
does [it] alter the duty owed by the tenant.” Clarke at 463.

Plaintiff contends finally in his brief that the lessor defend-
ants knowingly leased the premises in a ruinous condition, thus
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rendering them liable to plaintiff if it can be shown that the
ruinous condition proximately caused plaintiff’s injury.

The general and basic rule is that when third parties are in-
jured as the result of any defective condition in leased
premises he may have recourse against the lessee, but not
against the lessor. [Citations omitted.] The lability may,
however, be extended to the landlord or owner — . .. (b)
where he knowingly demises the premises in a ruinous condi-
tion . ... (Emphasis added.) (Citations omitted.) Wilson v.
Dowtin, 215 N.C. 547, 550, 2 S.E. 2d 576, 577 (1939).

The issue becomes whether the residence was knowingly
leased by the lessor defendants in a ruinous condition. The
material before the Court supports a finding that the steps were
in a ruinous condition on the day plaintiff was injured.

Certainly, there is no evidence that when Miller first took
possession on 1 November 1971 there was any defect in the condi-
tion of the house. The lease, however, only ran for two months.
After 2 January 1972, Miller was in possession of the residence as
a month-to-month tenant and stated in reply to interrogatories
that at some point she did inform the landlord of the defective
steps.

[2] The issue now becomes whether, where premises are let
under a tenancy from month to month, there is deemed to be a
renewal of the lease at the end of each month. If so, and if a
“ruinous condition” arises on the rental property with the
knowledge of the landlord, then the landlord could be held liable
to third parties for injuries that occur during a subsequent rental
period and are proximately caused by the defect.

The authorities are not in agreement on this position. Some
hold that the continuation of a month-to-month tenancy involves
the same liability as an actual reletting. Borman v. Sandgren, 37
Ill. App. 160, 161 (1890); Griffith v. Lewts, 17 Mo. App. 605, 613
(1885). Others hold that month-to-month tenancies are of such con-
tinuing character that the landlord is not even constructively in
possession at the end of each term. Ward v. Hinkleman, 37 Wash.
375, 381, 79 P. 956, 959 (1905).

The RESTATEMENT (SECOND) OF PROPERTY § 17.1 {1977) deals
with this split between authorities and, furthermore, addresses



N.C.App.] COURT OF APPEALS 49

Boyer v. Agapion

the issue of landlord’s liability in situations such as the case sub
Judice. The section states that a landlord is subject to liability for
injuries to third parties caused by a ruinous condition that exists
when the tenant takes possession. Comment 7 is consistent with
the Illinois and Missouri cases and states that,

A renewal of a lease or a continuation of a periodic tenancy
into a new period is treated the same as a complete termina-
tion of the lease, followed by resumption of possession by the
landlord and then transfer of possession from the landlord to
the tenant . . . .

Thus, the RESTATEMENT (SECOND) would subject a landlord to
liability for injuries to third parties where the landlord allows a
periodic tenancy to continue into the next period and at the
beginning of the next period the leased property is in a condition
which, if such condition existed at the time of the original leasing,
would subject the landlord to liability. See Comment <.

At first blush, this analysis seems to put an onerous burden
on landlords. A landlord could learn of a dangerous condition on
the last day of a rental period, go to the property to correct it on
the first day of the new period and still be subject to liability if
someone had been injured in the meantime because of the defect.

Language in Perez v. Raybaud, 76 Tex. 191, 13 SW. 177
(1890), would indicate that such a burden exists. The court in that
case stated that,

It is well settled that the owner of leased premises is liable
to the public or to third persons for injuries resulting from a
defective structure on the premises, when the defect existed
at the time the lease was made . . . . Id. at p. 192.

Perez cites several cases as support for the statement above.
Dalay v. Rice, 145 Mass. 38, 12 N.E. 841 (1887), is typical. There,
plaintiff sued for damages suffered when he fell into an un-
protected coal-hole in the sidewalk appurtenant to defendant's
premises. The cover over the hole had been defective for some
time, long enough for both the lessor and the lessee to notice, and
was of such a character that it would tip up whenever someone
stepped on it. The court stated at p. 848 that,
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[I}f a landlord lets premises abutting upon a way, which are,
from their condition or construction, dangerous to persons
lawfully using the way, he is liable to such persons for in-
juries suffered thereupon, although the premises are oc-
cupied by a tenant . . . . That the tenant may also be liable
is not a defense to the landlord.

Dalay citing from an English case, Nelson v. Brewery Co., 2 C.P.
Div. 311, goes on to say that, . . . ‘if the landlord lets premises
in a ruinous condition, he is liable to strangers.’” Dalay at 843.

One element is common to Dalay and all the other cases cited
by Perez. Each case involved an injury on leased premises used
for public or quasi-public purposes. That is not the situation in the
case sub judice. Plaintiff fell on a defective step appurtenant to a
private residence.

The distinction is critical. Sherwood Bros. v. Eckard, 204 Md.
485, 105 A. 2d 207 (1954), recognizes and accepts the line of cases
cited by Perez. At the same time, Sherwood holds, at p. 489 that,

The general rule is that the landlord is liable for injuries to
persons on leased premises, such as guests or customers of
the lessee, only to the same extent as he is to the tenant
himself. Accordingly, in the ordinary case, the landlord is not
liable for injuries caused by defects existing at the time of
the lease except as he may have failed to inform the lessee of
defects known to him, and not apparent to the lessee. (Em-
phasis added.)

Sherwood involved a corporate landlord of a gas station, a
tenant who operated the station, and a plaintiff-salesman who was
calling on the tenant for business purposes. The plaintiff went
back to the greasing room, where the public was not intended to
come, and was injured when a car rolled off a lift and pinned
plaintiff’s right leg against the wall. The court denied recovery
against the landlord. While the gas station was designed for
public use, the greasing room was not held to be a place where
patrons were invited. The general rule, as stated in Skerwood,
was applied, not the public use exception.

[3] The RESTATEMENT (SECOND) OF PROPERTY adopts both rules
as set forth in Skerwood. The general rule is set forth in § 17.1.
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A landlord is subject to liability to persons on the leased property
only if,

(a) the tenant does not know or have reason to know of the
condition of the risk involved; and

(b) the landlord knows or has reason to know of the condi-
tion, realizes or should realize the risk involved, and has
reason to expect that the tenant will not discover the con-
dition or realize the risk.

Thus, except where the landlord conceals a defect, under
§ 17.1, a landlord remains liable only “. . . until the tenant has
had a reasonable opportunity to discover [the defect] and take
precautions . . . .” See Comment f. Also see Swords v. Edgar et
al,, 59 N.Y. 28, 34, 17 A.R. 295 (1874).

Comment g adopts the language of Sherwood and states that,

The liability of the landlord to those on the leased property
with the consent of the tenant is the same as it is to the ten-
ant.

We agree with the analysis presented by the RESTATEMENT
(SECOND) § 17.1. Pursuant to that analysis, we find that defendant
Miller had the opportunity to be cognizant of the danger
presented by the step and that the lessor defendants had reason
to expect that Miller would discover the condition and realize the
risk. Plaintiff must look to defendant Miller.

For the reasons stated above, the opinion of the trial court is
Affirmed.

Chief Judge MORRIS and Judge MARTIN (Harry C.) concur.
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STATE OF NORTH CAROLINA v. WALLACE URBON FERRELL

STATE OF NORTH CAROLINA v. WILLIE MACK WORKMAN

No. 79185C923
(Filed 1 April 1980)

1. Criminal Law § 75— confessions — voluntariness

Evidence was sufficient to support the trial court’s ruling that confessions
of defendants were freely and voluntarily given where it tended to show that
defendants were apprehended around noon in Richmond, Virginia and were
transported to Greensboro where they arrived around 6:00 p.m.; one defendant
was given something to eat and drink and the other something to drink before
they were interrogated; one defendant was advised of his constitutional rights,
signed a waiver of rights form around 7:30, was interviewed by law enforce-
ment officers, and then wrote out a statement in his own handwriting; the
other defendant was advised of his rights around 9:00 and signed a waiver of
those rights around 9:35; and neither defendant was under the influence of
drugs or alcohol at the time.

2. Criminal Law § 74.3— confessions implicating codefendants —sanitized versions
admissible
The trial court did not err in allowing into evidence “sanitized” versions
of purported statements by the two codefendants which were inculpatory of
each other.

3. Criminal Law § 42.6— rape victim’s clothing —chain of custody not shown

In a prosecution of defendants for second degree rape and kidnapping,
failure of the State to show the chain of custody of the clothes which the vic-
tim was wearing on the night of the crimes was harmless.

4. Criminal Law § 113.7— acting in concert—jury instructions preper

The trial judge in a prosecution of two defendants properly instructed on
acting in concert when he stated, “If two or more persons act together with a
common purpose to commit a crime, each of them is held responsible for the
acts of others done in the commission of that crime.”

APPEAL by defendants from Smith (David I), Judge. Judg-
ment entered 9 May 1979 in Superior Court, GUILFORD County.
Heard in the Court of Appeals 28 February 1980.

Each of the defendants was tried for second degree rape, kid-
napping, and larceny of an automobile. Evidence presented by the
State tended to show that at 2:00 a.m. on 23 December 1978,
Shebra Elaine Gilmore was a passenger in her sister’s car which
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was parked in the parking lot of the Side Effects Club in
Greensboro. While waiting for her sister, Ms. Gilmore fell asleep.
Defendant Workman got in the unlocked car, drove a short
distance before picking up defendant Ferrell, and then drove on
further before Ms. Gilmore woke up. Notwithstanding her pleas
to be set free, Ms. Gilmore was driven to an area in Guilford
County where each of the defendants had sexual intercourse with
her against her will. Afterward, she was driven to South Carolina.
The following day was spent in Saluda, South Carolina, and the
next day the three returned to Greensboro, where Ms. Gilmore
was released. Two days later the defendants were arrested in
Virginia. They waived extradition and were returned to North
Carolina. Upon motion by the defendants, the cases were con-
solidated for trial. Verdicts of guilty were returned on all three
counts. Defendants appealed.

Attorney General Edmisten, by Assistant Attorney General
Joan H. Byers, for the State.

D. Lamar Dowda for defendant appellant Workman.
Michael E. Lee for defendant appellant Ferrell.

HILL, Judge.

[1] Defendants first contend the trial court erred in ruling that
purported confessions made by the defendants were freely and
voluntarily given and that the defendants had knowingly and in-
telligently waived their right to have counsel present at the time
the purported confessions were given.

An extrajudicial confession by an accused is admissible
against him when it is voluntarily given, not induced by threats
or fear, and when the defendant has knowingly and intelligently
waived his right to have counsel present at the time the confes-
sion is given. Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16
L.Ed. 2d 694 (1966); State v. Fox, 274 N.C. 277, 163 S.E. 2d 492
(1968). Whether conduct on the part of interrogating officers con-
stitutes a threat or induces fear and whether a purported waiver
has been knowingly and intelligently given are questions of law
reviewable on appeal. State v. Biggs, 224 N.C. 23, 29 S.E. 2d 121
(1944).
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When the defendants objected to SBI Special Agent Terry
Johnson’s testimony concerning their purported confessions, the
trial court held a voir dire hearing in which the court heard
testimony from Special Agent Johnson, Officer S. M. Shaver, as
well as the two defendants, concerning the circumstances under
which the statements were given. The court also examined the
written statements. At the conclusion of the voir dire, the court
made findings of fact. These findings, based as they are on compe-
tent evidence, are conclusive on appeal. State v. Stepney, 280
N.C. 306, 317, 185 S.E. 2d 844 (1972).

The judge’s findings on voir dire reveal the following as to
defendant Ferrell:

Ferrell was arrested at 12:00 a.m. in Richmond, Virginia,
and was brought to Greensboro by Detective Shaver of the
Guilford County Sheriff's Department. Upon arriving in
Greensboro around 6:00 p.m., Ferrell was fed sandwiches and
was given water to drink. Ferrell was fed prior to any inter-
rogation. At 7:30 p.m. Ferrell signed a waiver of rights form
after having been advised of his constitutional rights. Ferrell
indicated to Detective Shaver that he understood his rights.
Ferrell was then interviewed by Special Agent Johnson and
Detective Shaver. Ferrell wrote out the statement in his own
handwriting. Ferrell was not under the influence of alcohol or
drugs during this interview.

It is clear from these facts that Ferrell’s confession was
voluntary and that he waived his rights under Mirandae, supra.
See State v. Carter, 289 N.C. 35, 220 S.E. 2d 313 (1975); State v.
Williams, 289 N.C. 439, 222 S.E. 2d 242 (1976); State v. Whitley,
288 N.C. 106, 215 S.E. 2d 568 (1975).

The findings of fact reveal the following as to defendant
Workman:

Workman was arrested in Richmond, Virginia, and
brought to Greensboro by Detective Shaver. He arrived in
Greensboro around 6:00 p.m. He was fed and given water
prior to his being questioned. He made no requests for food.
At approximately 9:00 p.m., he was advised of his Miranda
rights. At 9:35 p.m. he signed a waiver of those rights. He
was not under the influence of drugs or aleohol at that time.
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These findings support the court’s conclusions of law that
Workman's confession was voluntary. State v. Carter, supra;
State v. Williams, supra. The confessions were properly admitted
into evidence.

[2] Next, the defendants contend that the court erred by allow-
ing into evidence “sanitized” versions of purported statements by
the codefendants Ferrell and Workman which were inculpatory
each to the other. We do not agree.

Defendants contend, citing Bruton v. United States, 391 U.S.
123, 20 L.Ed. 2d 476, 88 S.Ct. 1620 (1968), that the extrajudicial
confession of one codefendant which implicates his codefendant
cannot be allowed into evidence where the defendant making the
confession does not testify at their joint trial. The Court in
Bruton, supra, held that to admit such evidence would constitute
a denial of the codefendant’s rights under the confrontation clause
of the Sixth Amendment to the Constitution of the United States.
In the case sub judice the State, by substituting singular pro-
nouns and by attempting to eliminate from the statement any
reference to the codefendant Workman, offered an altered version
of what codefendant Ferrell had allegedly said. The revision pro-
cess was then reversed as to Workman. Each defendant contends
the State was thereby able to introduce into evidence a product
of the district attorney’s imagination that was not in fact the ac-
tual statement of either Wallace Urbon Ferrell or Willie Mack
Workman. Each defendant contends that such a statement
became a memorandum of what the accused had said, or a product
of what the district attorney perceived the accused’s statement to
be.

The use of “sanitized” statements has been approved by the
North Carolina Supreme Court as being consistent with the re-
quirements of Bruton, supra. In State v. Braxton, 294 N.C. 446,
470, 242 S.E. 2d 769 (1978), the Court said,

This editing made the statement somewhat incoherent but a
comparison of the original statement with the edited copy
fails to show any prejudice . . . resulting from the editing.

The statements were properly sanitized, the defendants were not
prejudiced, and the assignment of error is overruled.
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[3] Defendants next contend that the court erred by allowing in-
to evidence the skirt, vest, shirt, slip, bra and panties which the
prosecutrix was wearing on 23 December 1978. Defendants con-
tend that no chain of custody was established, and that the pros-
ecuting witness did not testify that the exhibits were in the same
condition at trial as they were when she left them at her mother’s
after her attack. We find no error. The witness on recall iden-
tified the State’s exhibits as the clothing she wore on the night of
23 December 1978 and further described the reasons they
presently appeared torn and had missing buttons. A careful
reading leaves no doubt that the clothes were the ones the pros-
ecutrix was wearing on 23 December 1978 and that their condi-
tion had not been altered since that time. Failure in this case to
offer a chain of custody into evidence is harmliess.

We are not impressed with the defendant’s contention that
motions for nonsuit for each defendant must be allowed. There
was ample evidence that the crimes charged in the bills of indict-
ment had been committed and that the defendants committed the
crimes. Nonsuit was properly denied. State v. Allred, 279 N.C.
398, 183 S.E. 2d 553 (1971).

[4] Finally, we hold that the court did not err in its charge of
acting in concert.

On one occasion the court charged as follows:

For a person to be guilty of a crime, it is not necessary
that he himself do all of the acts necessary to constitute the
crime. If two or more persons act together with a common
purpose to commit a crime, each of them is held responsible
for the acts of the others done in the commission of that
crime.

The court charged similarly on all crimes for which both
defendants were charged. The language used is straight from the
North Carolina pattern jury instructions and is in all respects cor-
rect. See NCPI-Crim. 202.10. The exact language of portions of
the charge has been approved in State v. Joyner, 297 N.C. 349,
244 S.E. 2d 390 (1979). This assignment of error is overruled.

The trial court committed no error when it refused to grant
the defendant’s post trial motions to set aside the jury verdict
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and arrest judgment. There was no abuse of discretion by the
trial judge. The assignment of error is overruled. State wv.
Shepard, 288 N.C. 346, 218 S.E. 2d 176 (1975).

In the trial we find
No error.

Judges PARKER and MARTIN (Harry C.) concur.

STATE OF NORTH CAROLINA v. JERRY WAYNE ADAMS anp LISA DIANE
JACKSON ADAMS

No. 79128C971
(Filed 1 April 1980)

1. Burglary and Unlawful Breakings § 5.8— breaking and entering and
larceny — possession of recently stolen property —sufficiency of evidence

The State’s evidence was sufficient to support conviction of the male
defendant for breaking and entering a home and larceny of guns therefrom
where it tended to show that the home was broken into and a large number of
guns were taken therefrom without authority of the owner; on the night of the
break-in the male defendant had these guns in his possession and traded them
for heroin; prior to the break-in such defendant had an opportunity to know
both that the guns were in the home and that their owner was absent; early in
the evening on the date of the break-in defendant asked a drug dealer if he
wanted to buy some guns later that night; and when defendant traded the
guns he told the drug dealer “he had gotten the guns out of a house in Grays
Creek” but that the dealer “didn’t have anything to worry about because the
man was out of town.” However, the State’s evidence was insufficient to sup-
port convietion of the female defendant for breaking and entering and larceny
where it tended to show that she accompanied the male defendant, her hus-
band, when he first inquired whether the drug dealer wanted to buy some
guns later that night; she thereafter accompanied her husband and brother
when they brought the guns to the drug dealer’s home; she was present while
her husband negotiated the trade of the guns for heroin; and during those
negotiations she picked up two or three of the guns and at one point remarked
that one of the guns looked like it was very old and “ought to be worth a lot of
money.”

2. Criminal Law § 97.1— permitting recall of witness —discretion of court
Permitting a witness to be recalled and testify, although his later
testimony might be contradictory to that previously given, is a matter within
the sound discretion of the trial judge and is not reviewable upon appeal ab-
sent a showing of abuse of discretion.
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APPEAL by defendants from Brewer, Judge. Judgments
entered 24 May 1979 in Superior Court, CUMBERLAND County.
Heard in the Court of Appeals 6 March 1980.

The defendants, Jerry Wayne Adams and his wife, Lisa
Diane Jackson Adams, were each charged by indictment with the
felonious breaking and entering of the home of James Lovette
and with the felonious larceny therefrom of a large number of
specifically described rifles and shotguns. The cases were con-
solidated for trial and each defendant pled not guilty.

The State presented evidence to show: On the night of 25
November 1978 the home of James Lovette, a gun collector, was
broken into while Lovette and his family were away on a trip to
Mississippi, and a large number of rifles and shotguns were
taken. On 27 November 1978 these guns, identified by Lovette as
having been taken from his house, were found in the home of one
Kenny Nixon when it was being searched by officers pursuant to
a search warrant following Nixon’s arrest for possession and sale
of heroin. Nixon, called as a witness for the State, testified in
substance to the following:

At approximately 6:00 p.m. on 25 November 1978 the defend-
ant, Jerry Adams, came to Nixon’s home, driving a red
automobile. Jerry’s wife, the defendant Lisa Adams, was with him
but did not get out of the car. Jerry asked Nixon if he wanted “to
buy some guns later on that night, that he was going to get
some.” Nixon replied that he would have to see them first,
whereupon Jerry said that he would see Nixon later, and Jerry
left. Later that night, Nixon responded to a knock at the door to
find Jerry on the porch. He had arrived in the same red car. Lisa
Adams and Donald Jackson (later identified as Lisa’s brother)
were in the car. Jerry told Nixon that he had fifteen to twenty
guns which he wanted him to look at to see if he would buy, and
Nixon told him to bring them on in. Lisa Adams came in the
house, while Jerry Adams and Donald Jackson went to the “boot”
of the car and got the guns out. These were wrapped in a blanket,
and it took both Jerry and Donald to carry them. Lisa opened the
door so that they could get in. Jerry and Donald brought the guns
in, placed them on the floor, and opened the blanket. Lisa was sit-
ting in the living room, talking to Nixon's sister.
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Nixon testified:

After we opened the blanket and began looking at the
guns, everybody —my sister and Jerry, Donald, my wife and
me, all looked at the guns and was seeing how funny the
guns looked and everything. There were some strange look-
ing guns in there I hadn’t seen before. All three of them,
Jerry, Lisa and Donald, were showing the guns to us. Jerry
picked up about all of the guns. Lisa Adams picked up two or
three of the guns. She picked up a little small .22 that
was —looked like it was about a hundred years old and she
was showing that to us, saying that it ought to be worth a lot
of money.

... Jerry Adams told me that the guns had come from
Grays Creek. Grays Creek is on the outskirts of Fayetteville.
He told me I didn’t have anything to worry about because
the man was out of town. Jerry Adams told me that. He did
not say what man, he just said he knew the man was out of
town and wouldn’t be back for a while. Jerry did not say any-
thing about the job they had done, he just said they had got
the guns out of a house. He just said a house in Grays Creek.

After he told me he had gotten the guns out of a house
in Grays Creek, I told him I would take the guns but I didn’t
have any money to give him. I told him I would trade him
heroin for them. He wanted approximately two hundred
dollars. He had about 15 to 20 guns. We were all standing
right in a circle looking at the guns. When I told Jerry that 1
had no money but I had heroin, he and Donald discussed it
for a minute and decided to take it. Lisa was standing there
looking at the guns. After they discussed it between
themselves they said they would take my deal I'd offered
them. I told them I'd give a quarter teaspoon of heroin for it.
A quarter teaspoon of heroin would be handed in a plastic
bag corner [sic]. The value of a quarter teaspoon of heroin is
about a hundred and seventy-five to two hundred dollars. I
handed the heroin to Jerry Adams. He put it in his pocket
and they all three left, Jerry, Donald and Lisa . ...

* * *

It was after 12 o'clock, I believe, when Jerry Adams and
Donald Jackson and Lisa Adams left my house that evening.
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Lovette, on being recalled to the stand, testified that on one
occasion prior to the break-in, Jerry Adams had been in Lovette’s
home when he came there to pick up a car to be serviced at the
Local Auto Parts Store where Jerry Adams worked. At that time
Lovette’s guns were displayed over the doors and at various
places in his living room. Just prior to leaving on the trip to
Mississippi, Lovette took his car to be serviced at the shop where
Jerry Adams worked. While there, Lovette told the shop foreman
in Jerry Adams’s presence that he had to leave that afternoon to
go to Mississippi for an emergency.

The defendants testified and denied that they had been to
the Lovette house or to the Nixon house on the night of 25
November 1978 and presented evidence to establish an alibi.

The jury found both defendants guilty as charged.
Judgments were entered imposing an active prison sentence on
the defendant Jerry Wayne Adams and imposing a suspended
sentence on the defendant Lisa Diane Jackson Adams. Both de-
fendants appealed.

Attorney General Edmisten by Special Deputy Attorney
General W. A. Raney, Jr. for the State.

McCrae, McCrae, Perry & Pechmann by Daniel T. Perry III
for the appellants.

PARKER, Judge.

[1] Defendants assign error to the denial of their motions made
pursuant to G.S. 15A-1227 to dismiss the charges against them for
insufficiency of the evidence to sustain the convictions. We find
the evidence sufficient to sustain the convictions of the defendant
Jerry Wayne Adams, but insufficient to sustain the convictions of
the defendant Lisa Diane Jackson Adams.

There was uncontradicted evidence that the Lovette home
was broken into and a large number of guns were taken there-
from by someone without authority of the owner. There was
evidence that on the same night the break-in occurred the defend-
ant Jerry Adams had these guns in his possession and traded
them for heroin. Standing alone, the evidence showing Jerry
Adams’s possession of the stolen property so soon after the theft
as to render it unlikely that he could have acquired the property
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honestly would give rise to a reasonable inference that he was
guilty both of the larceny and of the breaking and entering by
which the larceny was accomplished. State v. Jackson, 274 N.C.
594, 164 S.E. 2d 369 (1968); State v. Blackmon, 6 N.C. App. 66, 169
S.E. 2d 472 (1969). This inference was strengthened in the present
case by the evidence that prior to the break-in Jerry Adams had
had opportunity to know both that the guns were in the Lovette
house and that their owner would be absent, that early in the
evening on the date of the break-in he asked the drug dealer if he
wanted “to buy some guns later on that night, that he was going
to get some,” and that when he traded the guns he told the drug
dealer “he had gotten the guns out of a house in Grays Creek”
but that the drug dealer “didn’t have anything to worry about
because the man was out of town.” Thus, there was ample
evidence to sustain the convictions of Jerry Adams, and his mo-
tions challenging the sufficiency of the evidence was properly
denied.

The evidence against the defendant Lisa Adams was quite
different. All that the evidence shows against her is that she ac-
companied her husband when he first approached the drug dealer
and inquired if the dealer wanted to buy some guns later that
night (though it is not clear from the evidence in the record
whether she was then so situated as to have been able to hear
that conversation), that later that night she accompanied her hus-
band and brother when they brought the guns to the drug
dealer’s home, that she was present while her husband negotiated
the trade of the guns for heroin, and that during those negotia-
tions she picked up “two or three of the guns” and at one point
remarked that one of the guns looked like it was very old and
“ought to be worth a lot of money.” While this evidence strongly
suggests that Lisa Adams may have known that the guns had
been stolen, in our opinion it falls short of supporting an inference
that she was the thief. Her motion for dismissal should have been
allowed.

[2] We find no merit in the contention of the defendant Jerry
Adams that the court erred in permitting the State, over his ob-
jection, to recall the witness James Lovette after he had already
testified on direct examination, cross-examination and re-direct
examination. Permitting a witness to be recalied and testify,
although his later testimony might be contradictory to that
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previously given, is a matter within the sound discretion of the
trial judge and is not reviewable upon appeal absent a showing of
abuse of discretion. Hunter v. Sherron, 176 N.C. 226, 97 S.E. 5
(1918); 1 Stansbury’s N.C. Evidence (Brandis Rev.) § 24. No abuse
of discretion has been here shown.

The result is:

On the appeal of the defendant Jerry Wayne Adams, we find
No error.

On the appeal of the defendant Lisa Diane Jackson Adams,
Judgment reversed.

Judges MARTIN (Harry C.) and HILL concur.

DOROTHY SALTER HARDING (CREW) v. HARRY HARDING

No. 796D(C895
(Filed 1 April 1980)

1. Divorce and Alimony § 24.10— support of child past majority —parent’s con-
tract

A parent may contract to support his or her children past the age of ma-

jority, and the court has power to enforce such a contract just as it would any

other, but the court may not enlarge upon the obligation agreed to by the par-
ties.

2. Divorce and Alimony § 24.4— violation of child support order —contempt pro-
ceeding —invalidity of order properly raised as defense
Defendant was entitled to raise as a defense in the present contempt pro-
ceeding the purported invalidity, for lack of subject matter jurisdiction, of por-
tions of a child support order, even though time for appeal from that order had
passed.

3. Divorce and Alimony § 24.4— child support order —improper calculation of
amount owed —contempt finding improper

The trial court erred in finding defendant in contempt for violation of a

child support order which improperly enlarged defendant’s contractual obliga-

tion of support by failing to take into account a provision of the parties’ con-

sent agreement which permitted defendant to retain two-thirds of the amount
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defendant would otherwise pay for a child’s monthly support when defendant
was supporting that child in college; but the trial court properly found that
defendant was obligated to support his child until she completed four years of
college, and her reaching or passing 21 years of age was not the determining
factor with respect to defendant’s obligation to support.

APPEAL by defendant from Williford, Judge. Order entered
27 June 1979 in Distriet Court, HALIFAX County. Heard in the
Court of Appeals 25 February 1980.

Plaintiff seeks to have defendant held in contempt of court
for his failure to comply with court orders relating to the support
of their daughter, Pattie, and son, Jeff. At the hearing on plain-
tiff’s motion in the cause, she relied upon her motion and af-
fidavit, which recited a court order of 23 March 1977, and she
calculated from that order that defendant was indebted to her in
the amount of $7,921.47. Defendant testified that at the time
plaintiff filed her motion he was only indebted to her in the
amount of $2,080.20, which he had since paid. Defendant sought to
introduce evidence that the 1977 order upon which plaintiff relied
was invalid, in that it was entered ex parte and that while pur-
porting to rely on prior support orders, it was inconsistent with
them. The court, noting that defendant had not appealed from the
1977 order, ruled that he could not introduce such evidence, and
that he was bound by the 1977 order. The court then found de-
fendant in contempt because he was delinquent in his payments
to plaintiff in the amount of $5,841.27. From this order, defendant
appeals.

Crew & Stevenson, by W. Lunsford Crew, for plaintiff ap-
pellee.

Braswell & Taylor, by Roland C. Braswell and Julian R.
Allsbrook, for defendant appellant.

ARNOLD, Judge.

In 1969 the parties agreed to a consent order setting out
defendant’s child support obligations. The order also included the
provision that “wilful failure to comply with this court order . . .
shall subject the offending party to punishment for contempt of
court.” Orders pertaining to defendant’s duty to support were
entered in 1971, 1975, and 1977. Defendant appealed from the
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1975 order, arguing that he had no duty to support his children
past the age of 18, and this court found that by the original con-
sent order he had contracted to provide such support. Harding v.
Harding, 29 N.C. App. 6338, 225 S.E. 2d 590, cert. denied 290 N.C.
661, 228 S.E. 2d 452 (1976). Defendant now contends that the 1977
order enlarged his contractual obligation as set out in the 1975
order; that to the extent it did so the 1977 order is invalid; and
that he cannot be held in contempt of court for failure to comply
with the invalid portions of the 1977 order.

[1,2] A parent may contract to support his or her children past
the age of majority, Carpenter v. Carpenter, 25 N.C. App. 235,
212 S.E. 2d 911, cert. denied 287 N.C. 465, 215 S.E. 2d 623 (1975),
and the court has power to enforce such a contract just as it
would any other. Harding v. Harding, supra. Since the duty to
support after the age of majority arises in contract, however, the
court may not enlarge upon the obligation agreed to by the par-
ties. Crouch v. Crouch, 14 N.C. App. 49, 187 S.E. 2d 348, cert.
denied 281 N.C. 314, 188 S.E. 2d 897 (1972). Any attempt by the
court to do so would be void for lack of subject matter jurisdie-
tion. See Shoaf v. Shoaf, 282 N.C. 287, 192 S.E. 2d 299 (1972). We
are thus presented with the question of whether defendant is en-
titled to raise as a defense in the present contempt proceeding
the purported invalidity for lack of subject matter jurisdiction of
portions of the 1977 order, or whether defendant is now bound by
that order as entered because his time for appeal from it has
passed. We have found no North Carolina authority on this point.
A number of other jurisdictions have ruled, however, that it is
not contempt to disobey an order entered by a court without
jurisdiction, see 17 Am. Jur. 2d, Contempt § 42 and cases cited
therein, and we believe that this is the correct view. Accordingly,
to whatever extent the court in its 1977 order exceeded defend-
ant’s contractual obligation of support the order is void, and
defendant cannot be held in contempt for his failure to comply
with the void portions.

[31 This brings us to the question of whether portions of the
1977 order actually exceed defendant’s contractual support obliga-
tions. To answer this question, we must begin with the 1969 con-
sent order. That order provided in pertinent part:

1. $50.00 per month per child living in the home with the
mother shall be considered child support. When a child
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enters college or private school, his or her support shall be
the responsibility of the father and in that event, the mother
shall be entitled to only one-third (1/3) of said monthly sup-
port for said child, and said father shall be entitled to retain
two-thirds (2/3) of said monthly support for said child, except
that for three and one-half (3 1/2) months during the summer,
said mother shall be entitled to all of the support for said
child if the child is living with the mother. When a child gets
married or finishes his or her fourth year in college or stops
going to school (whichever shall first occur), then the duty of
the father to provide support for said child shall terminate
and the guaranteed payments hereunder shall be reduced
proportionately.

In 1971 an order was entered and amended to “clarify” de-
fendant’s obligation to send the children to college. That order in
its amended form required that child support payments continue
for an older son, Jim, and for Pattie until each of them “becomels]
twenty-one years of age, or married, or is less than a full-time stu-
dent in high school or college or is otherwise self-supporting,
whichever occurs first.”

In 1975 an order was entered setting the amount of support
for Pattie while she was in college. That order, which was af-
firmed by this court in Harding v. Harding, supra, quoted the “re-
tainage” provision of the 1969 consent order and set Patiie’s
support at $3000 per year for college expenses and $108.33 per
month for her “other general support.” The order further provid-
ed that “said payments shall continue until she has completed her
four years of college, her twenty-first year of age, or is married
or is less than a fulltime student in college or is otherwise self-
supporting, whichever occurs first.”

The parties were unable to agree as to what amount was ac-
tually due to plaintiff under the 1975 order, so defendant in
January 1977 moved that the court determine the amount due.
This led to the 1977 order which defendant now contests. The
court in its 1977 order made no reference to the retainage provi-
sion, and held simply that, as the 1975 order required, defendant
must pay for Pattie’s support $3000 per year plus $108.33 per
month, to terminate as set out in the 1975 order.
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Defendant argued at the contempt hearing that the 1977
order enlarged his contractual support obligation in two ways: (1)
the court in its order that he pay $108.33 per month as general
support ignored the “two-thirds retainage” provision of the 1969
consent order, and (2) the court ordered him to pay $3000 per
year for Pattie’s college education as long as she was enrolled in
college, while the 1975 order required him to pay only until she
reached 21. We find merit in defendant’s first argument, but not
in his second.

The consent order of 1969 makes clear that while defendant
supports a child in college he is entitled to retain each month two-
thirds of the amount he would otherwise pay for that child’s
monthly support. The monthly support for Pattie having been set
at $108.33 by the 1975 order, defendant is entitled to retain two-
thirds of this amount for each month he supported Pattie in col-
lege, including each summer month unless Pattie was then living
with plaintiff. It is clear from the record that the trial court ac-
cepted plaintiff’s calculations in determining that defendant was
in contempt, and since those calculations include no retainage
deduction, they are erroneous. The trial court must recalculate
the amount defendant is indebted to plaintiff, taking into account
the retainage provision of the consent order.

Plaintiff’'s calculations which the court accepted also held
defendant responsible for $3000 per year through 1 March 1979,
since Pattie was to reach her twenty-second birthday on 15 March
1979. In support of this position plaintiff relied upon language in
the 1975 order that defendant’s support of Pattie was to continue
until she “completed . . . her twenty-first year of age,” which
plaintiff argued would be on Pattie’s twenty-second birthday.
Defendant interpreted this language differently and calculated
that he need only support Pattie until she reached her twenty-
first birthday. Neither party is correct. The 1969 consent order
makes no mention of any age as a termination point for support,
providing instead that support will continue through four years of
college unless the child marries or stops going to school. This is
the obligation to which defendant agreed, and it is not changed by
language relating to age in subsequent court orders. The trial
court correctly found that defendant was obligated to support
Pattie until she completed four years of college, which was te oc-
cur on 1 June 1979.
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There is no merit in defendant’s complaint that the 1977
order was entered ex parte, or in his remaining assignments of
error.

To summarize: The order finding defendant in contempt is
vacated and the matter is remanded to District Court. That court
must recalculate the amount defendant was indebted to plaintiff
at the time of the hearing, taking into account the retainage pro-
vision of the 1969 consent order. Upon the basis of this new
calculation the District Court shall then determine whether de-
fendant is in contempt of court, and enter orders accordingly.

Vacated and remanded.

Chief Judge MORRIS and Judge VAUGHN concur.

H. P. LAING v. LIBERTY LOAN COMPANY OF SMITHFIELD AND
ALBEMARLE

No. 795DCT743
(Filed 1 April 1980)

Rules of Civil Procedure § 37— refusal to produce documents —sanctions —striking
of answer —default judgment
In plaintiff attorney’s action to recover contingent legal fees based on
amounts collected on judgments obtained by plaintiff on 37 loans made by
defendant loan company, the trial court did not err in sanctioning defendant
pursuant to Rule 37(b}2)c by striking defendant’s answer and entering default
judgment for plaintiff in the amount prayed for in the complaint where plain-
tiff sought through interrogatories to discover the amounts and dates of
payments on the loans; defendant answered for all but 11 of the loans that “no
monies were paid”; defendant provided an amount paid for each of the other
11 loans and stated whether the loan was refinanced, settled or charged off as
a bad debt; plaintiff thereafter served on defendant a request for production of
documents in which plaintiff sought to examine the “original note, security
agreement and ledger cards of the note or notes” for each of the loans in ques-
tion; defendant answered that the documents were unavailable because its
local office had closed; plaintiff sought and obtained a court order to produce
these documents to which defendant made no response; and at the sanctions
hearing, defendant’s attorney made the unverified statement on oral argument
that the business documents sought, which were no more than four years old,
were no longer in existence.



68 COURT OF APPEALS [46

Laing v. Loan Co.

ON writ of certiorari to review proceedings before Rice,
Judge. Judgment entered 2 March 1979 in District Court, NEW
HANOVER County. Heard in the Court of Appeals 27 February
1980.

Plaintiff, a North Carolina attorney, instituted this action on
8 April 1978 against defendant, a former client, for breach of a
contract to pay legal fees. Plaintiff alleged a contract to file suits
and collect judgments on thirty-seven loans made by defendant
totaling $30,326.43. Plaintiff maintains he obtained these
judgments and that his fee would be a one-third contingent fee on
all sums collected against the judgments. Plaintiff further alleged
requests for accountings on the sums collected on the judgments
which defendant continued to refuse to provide him. Defendant
answered the complaint on 28 June 1978 wherein the allegations
of plaintiff were “admitted in part.” The answer failed to state
which allegations were admitted and which were denied.

On 5 July 1978, plaintiff served interrogatories on defendant
wherein he requested the “amounts and dates of all sums paid to
the defendant” on the loans on which plaintiff alleged he had ob-
tained judgments. Defendant filed an answer to interrogatories
more than a month later which contained the following introduc-
tory statement.

In answer to the Interrogatories, the following is the
best information available. The local office of Liberty Loan,
Inc. was closed during the month of August, 1976 and most of
the files at that time were removed. The work done by the
Plaintiff was issued from that office.

Thereafter, defendant stated “[nJo monies were paid,” as to
twenty-five of the accounts on which information was sought. For
the other eleven interrogatories, defendant provided an amount
paid and whether it was refinanced, settled or charged off as a
bad debt. Defendant admitted more than $4,000.00 had been col-
lected.

On 18 July 1978, plaintiff served a request for production of
documents upon defendant pursuant to Rule 34 in which plaintiff
sought to examine the “original note, security agreement, and
ledger cards or cards of the note or notes” on each loan in ques-
tion in this suit. In response to this request for production of
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documents, defendant, on 9 August 1978, filed a response in which
it stated,

The attached is the best information available in answer
to the Mandatory Request for Production of Documents by
the Plaintiff. The Wilmington office of the defendant was
closed in August 1976 and the records on the inactive ac-
counts have been unavailable since then.

No other information is available on these accounts;
however, prior to the Wilmington office closing, files on each
of the accounts were always available to the Plaintiff.

Defendant produced information on some of the accounts, but
for twenty-five, it merely stated “[ilnformation not available.”
These were the same twenty-five accounts on which defendant
had earlier maintained in answers to interrogatories that “[njo
monies were paid.” Plaintiff filed a motion for an order pursuant
to Rule 37 to compel defendant to produce the documents he had
earlier requested on the accounts for which defendant had made
only the statement that information was not available and for
several others where the information provided was incomplete.
Defendant filed no response to plaintiff’s Rule 37 motion. The mo-
tion was heard on 11 September 1978, and an order was entered
requiring defendant to produce twenty-nine sets of documents
sought by plaintiff. A specific time and place for production was
provided in the order as well as a warning of sanctions pursuant
to Rule 37 if the order was not heeded. Defendant did not produce
the documents as ordered by the court or make any other
response to the court’s order.

Plaintiff also filed a request for admission on 25 August 1978.
Plaintiff requested, among other things, admissions concerning
the material allegations of the complaint on the contract for serv-
ices and defendant’s refusal to comply with its terms. No
response whatsoever was ever filed by defendant to these re-
quests for admissions.

On 1 February 1979, plaintiff made a motion for sanctions by
the court pursuant to Rule 37(b)2)c for defendant’s refusal to pro-
duce. At the hearing on the motion for sanctions, defendant’s at-
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torney made the statement that the documents could not be
produced because they had been destroyed but offered no
testimony or other evidence of this. Plaintiff noted in his own
behalf that he had made repeated requests since 1975 to defend-
ant to provide the information now sought through this unheeded
court order to produce documents. For this failure to comply with
a discovery order, the trial court sanctioned defendant by striking
its answer and entering default judgment for plaintiff in the
amount prayed for in the complaint. From this judgment, defend-
ant appeals.

Harold P. Laing, for plaintiff appellee.
Richard M. Pearman, Jr., for defendant appellant.

VAUGHN, Judge.

The issue raised by this case is whether the trial court acted
properly in striking defendant’s answer and entering judgment by
default. We hold the trial court properly applied the discretionary
powers of sanction for discovery abuse provided in Rule 37 of the
North Carolina Rules of Civil Procedure.

Plaintiff has alleged performance of a contract to provide
legal service, and defendant has never really denied this contract
and its performance. To prove his damages, plaintiff would have
to show money was collected on the thirty-seven judgments he
obtained. Business records and documents consisting of notes,
security agreements and payment cards held by defendant could
provide this information. He sought this information through
discovery procedures. To his interrogatories seeking the amounts
and dates of payments on the loans, for all but eleven of the
loans, defendant answered “[nJo monies were paid.” Then, when
the documentary evidence for those loans on which “[nJo monies
were paid” was sought through voluntary production, the infor-
mation sought became unavailable. Plaintiff sought and obtained a
court order to produce these documents to which defendant made
no response. At the sanctions hearing, defendant’s attorney made
the unverified statement on oral argument that the business
documents sought which were no more than four years old were
no longer in existence. Upon these circumstances, the trial court
invoked one of the most severe sanctions pursuant to Rule 37
which provides in pertinent part the following.
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If a party or an officer, director, or managing agent of a par-
ty or a person designated under Rule 30(b)6) or 31(a) to
testify on behalf of a party fails to obey an order to provide
or permit discovery, including an order made under section
(a) of this rule or Rule 35, a judge of the court in which the
action is pending may make such orders in regard to the
failure as are just, and among others the following:

c. An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed, or
dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient par-

ty.

G.S. 1A-1, Rule 37(b)2)c. The trial court has issued an order pur-
suant to section (a) of Rule 37 which was ignored. The trial court
sanctioned defendant for this. The rule provides that the trial
court “may make such orders in regard to the failure as are just.
. .." G.S. 1A-1, Rule 37(b)(2). The issue is whether the trial court
abused its discretion and entered an unjust order striking defend-
ant’s answers and entering default judgment for plaintiff.

The rule is very flexible and gives a broad discretion to the
trial judge. Telegraph Co. v. Griffin, 39 N.C. App. 721, 251 S.E. 2d
885, cert. den., 297 N.C. 304, 254 S.E. 2d 921 (1979). If a party’s
failure to produce is shown to be due to inability fostered neither
by its own conduct nor by circumstances within its control, it is
exempt from the sanctions of the rule. The rule does not require
the impossible. It does require a good faith effort at compliance
with the court order. Societe Internationale v. Rogers, 357 U.S.
197, 78 S.Ct. 1087, 2 L.Ed. 2d 1255 (1958). In the case at hand,
defendant made no good faith effort to comply with the order. No
protective order was sought pursuant to G.S. 1A-1, Rule 26(c)
against discovery of the material. No response was made by
defendant to the motion seeking an order to produce, and the
order itself was ignored. All these procedures are provided to
benefit defendant. It took advantage of none of them. Defendant’s
own inactions and not the actions of the court in enforcing its own
valid processes resulted in a failure to have the case heard on the
merits or any deprivation or loss of property. There is no showing
that defendant was punished for failure to do something it could
not do. Defendant’s counsel’s unverified, unsworn statement at
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oral argument is insufficient response to an order to produce. The
general replies originally made to interrogatories and requests
for production also present insufficient excuses for not heeding
the order. Amplification and explanation is needed as to why no
information on all but eleven of the thirty-seven accounts is the
best information available. See Norman v. Young, 422 F. 2d 470
(10th Cir. 1970); Shuford, N.C. Practice § 37-10 (1975).

We also note that we have an incomplete record of the case
before us. The default judgment was based in part on a request
for admissions filed by plaintiff pursuant to G.S. 1A-1, Rule 36
which defendant had not admitted or denied. The trial court
deemed the matters admitted as defendant had neither answered
nor objected to the request. This request for admissions was not
included in the record on appeal but was made a part of defend-
ant’s petition for certiorari which was allowed after defendant let
his time for perfecting the appeal expire. On examination, these
admissions by defendant have more of an impact than his refusal
to produce the documents. By failing to respond, he has admitted
every essential element of plaintiff's claim except the actual
amount plaintiff is entitled to for his services.

In summary, we discern no abuse of discretion on the part of
the trial court. Rather, we are presented with a defendant who
committed dilatory, inconsiderate and reprehensible abuse of the
discovery process for which it was justly sanctioned. Defendant
was not denied due process of law.

Affirmed.

Chief Judge MORRIS and Judge ARNOLD concur.

IN THE MATTER OF THE WILL OF DAVID EVANS

No. 7945C833
(Filed 1 April 1980)

Wills § 15— caveat —statute of limitations —no tolling for intrinsic fraud — failure to
show extrinsic fraud

The trial court did not err in allowing propounder’s motion to dismiss a

caveat as not having been brought within the three year statute of limitations
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pursuant to G.S. 31-32 since the will was admitted to probate in 1972; the
caveat was filed in 1978; intrinsic fraud would not toll the time limitation; the
only extrinsic fraud alleged by caveators was that propounder misled them as
to the contents of the will; the contents of the will were discoverable as a mat-
ter of public record from the time of probate; and caveators alleged no fact
tending to show an interference with their right to attack the will by caveat.

APPEAL by caveators from Strickland, Judge. Order entered
2 March 1979 in Superior Court, ONSLOW County. Heard in the
Court of Appeals 7 March 1980.

On 24 April 1972 a paper writing dated 26 January 1970 pur-
porting to be the Last Will and Testament of David Evans was
admitted to probate in common form in the office of the Clerk of
Superior Court of Onslow County. Sudie Evans, the widow of
David Evans, was appointed administratrix, C.T.A. On 20 July
1978, the caveators, daughters of the testator, filed this pro-
ceeding to caveat said will. The caveators alleged that said pur-
ported will was not the last will and testament of David Evans in
that (a) said will was executed at a time when David Evans was
mentally and physically incapable of executing a will and (b) that
the purported will was signed by David Evans in the absence of
the purported witnesses. Caveators further alleged that the pur-
ported will was presented to court with intent to perpetrate a
fraud upon the court and heirs of David Evans; that the appoint-
ment of Sudie Evans as administratrix, C.T.A., was improper;
that at the purported probate of the estate the caveators were
led to believe that the purported will devised the property to the
widow and all the children of the deceased; that the caveators did
not investigate the will until the widow sought to dispose of the
property; that the deceased’s son, David N. Evans, misled the
widow and the caveators and that his misleading constitutes
fraud.

On 30 August 1978, David N. Evans, the propounder of the
will, filed a motion to dismiss the caveat proceeding on the
ground that the caveat proceeding was not filed within three
years after the probate of the will as required by G.S. 31-32. On
11 October 1978 the caveators filed a response to the propound-
er’s motion to dismiss wherein they alleged that the cause of ac-
tion should be deemed to accrue from the time the fraud was
known or should have been discovered in the exercise of due



74 COURT OF APPEALS [46

In re Evans

diligence; that the caveators discovered the fraud on 8 November
1977, that the caveat was filed within three years of this
discovery and that the issue of the running of the statute of
limitations based on the question of fraud is a jury issue.

On 2 March 1979, the court allowed the propounder’s motion
to dismiss the caveat pursuant to G.S. 31-32. Caveators appealed.

Bailey, Raynor & Erwin, by Frank W. Erwin, for appellant-
caveators.

Beaman, Kellum, Mills & Kafer, by James C. Mills and
George M. Jennings, for appellee-propounder.

MARTIN (Robert M.), Judge.

The caveators’ sole assignment of error is whether the trial
court erred in allowing the propounder’s motion to dismiss the
caveat as not having been brought within the three year statute
of limitations pursuant to G.S. 31-32. G.S. 31-32 provides in perti-
nent part:

At the time of application for probate of any will, and the
probate thereof in common form, or at any time within three
years thereafter, any person entitled under such will, or in-
terested in the estate, may appear in person or by attorney
before the clerk of the superior court and enter a caveat to
the probate of such will: . . .

The time limitation contained in G.S. 31-32 has been held to be a
“substantive” limitation on the right of action.

As the statute permitting caveats is in derogation of the com-
mon law, it must be strictly construed. (Citations omitted)

In enacting the statute as it now exists, the Legislature in-
tended to circumscribe the right rather than limit the
remedy . . . G.S. 31-32. This constitutes a statutory grant of
a right. The time provision is more than a mere limitation
which may be waived by the parties. It is a condition at-
tached to the right. Hence, upon the expiration of the seven-
year [now three year] period specified in the Act, the right
ceases to exist.
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In re Will of Winborne, 231 N.C. 463, 466-67, 57 S.E. 2d 795, 799
(1950). See generally 51 Am. Jur. 2d Limitation of Actions § 15.

The general rule is that when a statute creating the right to
contest a will and imposing a limitation of time therefor is con-
strued as affixing an inseparable condition to the exercise of the
right, that period so limited will not be tolled by fraud other than
extrinsic fraud which would vitiate the probate proceeding. A
contest not timely instituted based on other than extrinsic fraud
is wholly barred although by reason of the wrongful conduct of
the propounder, the contestants were not apprised of the situa-
tion soon enough to comply with the limitation requirement. An-
not., 15 A.L.R. 2d 500, 515 (1951), 80 Am. Jur. 2d Wills § 885
(1975).

North Carolina is in accord with the general rule that intrin-
sic fraud will not toll the time limitation. In In re Johnson, 182
N.C. 522, 109 S.E. 373 (1921) after the statutory time had expired,
the caveator contested the validity of the will on the grounds that
the will was not executed at the time it was purported to be ex-
ecuted but was executed when testatrix was mentally incapable
of making a valid will and that the alleged will was either an
outright forgery or procured by the fraud of the propounder. In
Johnson the caveator earnestly insisted, as do the caveators here,
that in actions grounded on fraud the statutory period should
commence to run only from the time when the caveator became
aware of the essential facts. The Supreme Court held that “. ..
the statute makes no such exception, and we are not allowed to
make this addition to the statutory provisions.” Id. at 527, 109
S.E. at 376. 3 Bowe-Parker, Page on Wills § 26.47 (rev. 3d ed.
1961).

The crucial question then is whether the allegations in the
complaint and in response to the motion to dismiss constitute
intrinsic or extrinsic fraud. Intrinsic fraud arises within the pro-
ceeding itself and concerns some matter involved in the deter-
mination of the cause on its merits. 8 Strong’s North Carolina
Index 3d, Judgments, § 27.1 (1977). In applying this principle to
the probate of a will, the question of fraud in obtaining the execu-
tion of the will, undue influence, forgery, and the like may be sub-
mitted to the probate court in a direct attack on the will by
caveat. Fraud of this nature is intrinsic fraud. 3 Bowe-Parker,
Page on Wills § 26.20 (rev. 3d ed. 1961). Extrinsic fraud, on the
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other hand, relates to the manner in which the judgment is pro-
cured. It must relate to matters not in issue and prevent a real
contest in the trial. 8 Strong’s North Carolina Index 3d,
Judgments, § 27 (1977). Fraud practiced directly on the party
seeking relief from the probate judgment which prevented him
from presenting his case to the court is extrinsic fraud. Johnson
v. Stevenson, 269 N.C. 200, 152 S.E. 2d 214 (1967). We note that a
judgment can be attacked for extrinsic fraud only by independent
action. Id. at 205, 152 S.E. 2d at 218.

In the case sub judice, the mental and physical capacity of
the testator and administratrix, as well as the circumstances sur-
rounding the signing of the will were known or should have been
known to the caveators at the time of probate. Caveators were
notified of the probate proceeding and of the appointment of their
mother as administratrix. The caveators do not claim that the
propounder misled them on either the capacity of testator and ad-
ministratrix or on the execution of the will, the grounds on which
caveators now seek to challenge the will. Any fraud relating to
the validity of the will or the presentation of the will by the pro-
pounder to the court constitutes intrinsic fraud, as in In re
Johnson, 182 N.C. 522, 109 S.E. 2d 373 (1921) and does not toll the
statute of limitations.

The only alleged fraud practiced directly upon the caveators
is that the propounder misled them as to the contents of the will.
As a result of this misleading, the caveators “. .. did not under-
take the investigation until the widow of the deceased sought to
dispose of the property . ..” and caveators “ . .. made no attempt
to inquire into the specific status of said purported will or proper-
ty.” Aside from the fact that the contents of the will were
discoverable as a matter of public record from the time of probate
on 24 April 1972, it is apparent from the deposition of Mrs.
Evans, the administratrix and mother of the caveators, that she
knew enough of the contents of the will from the time it was ex-
ecuted to know the caveators were to receive a sum of money
instead of the property. Caveators were not prevented from
learning of the contents of the will. Caveators have alleged no
fact tending to show their right to attack the will by caveat was
interfered with.

Caveators secondly argue that the issue of whether or not
the caveat was barred by G.S. 31-32 is a factual issue which can
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be determined only by a jury. The caveators’ reliance upon In re
Johnson, 182 N.C. 522, 109 S.E. 373 (1921) in support of their argu-
ment is misplaced. In Johnson the issue of whether the caveat
was barred by the statute of limitations was tried by the court
with the consent of the parties not by the jury. Id. at 524, 527,
109 S.E. 2d at 374, 375. We note that our statement in /n re
Spinks, T N.C. App. 417, 425, 173 S.E. 2d 1, 6 (1970), that the ques-
tion of devisavit vel non, as well as the question of the statute of
limitations, was decided by the jury in Johnson is in error.

The fact that the parties in Johnson consented to the trial of
the limitations issue by the court is not controlling as that issue
was properly tried by the court as a matter of law. “While or-
dinarily whether a cause is barred by the apposite statute of
limitations is a mixed question of law and fact, where the facts
are admitted or established the question of the bar of the ap-
plicable statute pleaded becomes a question of law, and when
such facts disclose that the action is barred the court may sustain
the plea and dismiss the action.” 8 Strong’s N.C. Index 3d, Limita-
tion of Actions, § 18 (1977). Since the facts in this case disclose
that the caveat was barred by the three year statute of limita-
tions, the court did not err in granting propounder’s motion to
dismiss the caveat proceeding.

Affirmed.

Judges CLARK and ERWIN concur.

LIONEL ROBERT McDONALD v. THE TRUSTEES OF FAYETTEVILLE
TECHNICAL INSTITUTE

No. 7912DC500
(Filed 1 April 1980)

Master and Servant § 9; Colleges and Universities § 1— teacher at technical insti-
tute —resignation —action to recover salary

In plaintiff’s action to recover his salary as an instructor at Fayetteville

Technical Institute from 10 July 1976 to 23 August 1976, plaintiff was entitled

to have his case submitted to the jury where his evidence tended to show that

plaintiff last taught during the first session of summer school which ended on
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9 July 1976; on that date plaintiff and the trustees of the Institute entered into
a contract covering the period of 1 July 1976 through 30 June 1977; plaintiff
resigned his teaching position on 23 August 1976; the parties intended that the
acceptance of plaintiff's resignation would relieve plaintiff of his duty to teach
and defendants of their duty to pay but did not intend to rescind other por-
tions of their contract; and the contract entitled plaintiff to recover if his
resignation did not take place prior to the commencement of the fall quarter,
the first day of which was 23 August 1976.

APPEAL by plaintiff from Cherry, Judge. Judgment entered
22 February 1979 in District Court, CUMBERLAND County. Heard
in the Court of Appeals 9 January 1980.

Plaintiff filed his complaint against defendants, the Trustees
of Fayetteville Technical Institute (hereinafter Trustees), seeking
payment of $828 for a salary for 23 days in August 1976 and leave
to withdraw funds from his retirement account without further
wrongful interference by the Trustees. In their answer, the
Trustees alleged that plaintiff failed to comply with his contract
with Trustees.

Plaintiff's evidence at trial tended to show that plaintiff
worked as an instructor in business administration at Fayetteville
Technical Institute from August 1971 through 9 July 1976 and
signed written yearly contracts with the Trustees during this
period. In July 1975, plaintiff signed a contract for a term of
employment from 1 July 1975 through June 1976. The contract
provided that plaintiff would work fall, winter, and spring
quarters and one of two sessions of summer school. Plaintiff
agreed to “discharge faithfully all of the duties imposed on faculty
members of [sic] the Laws of North Carolina and the rules and
regulations of the Board of Trustees of said Institution.” In con-
sideration of the agreement, the Trustees promised to pay plain-
tiff “for services rendered during the life of this contract the sum
to which he is entitled.” The contract further stated that “should
this contract not be renewed by either party as of May 1 of the
following year [1976], that said contract will be terminated as of
May 31 of the year following the date of this contract [1976].” Pur-
suant to this contract, plaintiff taught the fall quarter of 1975,
winter quarter of 1975-1976, and spring quarter of 1976. He also
taught the first session of summer school which ran from 1 June
1976 or 9 July 1976. On 9 July 1976, plaintiff and the Trustees
entered into a contract for the 1976-1977 school year. Said con-
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tract was substantially the same as the prior contract except for
an increase in salary and 15 days of annual leave. The beginning
date of employment was 1 July 1976 and was to extend through
30 June 1977. '

On 10 August 1976, plaintiff submitted his resignation from
employment at the institute to be effective 10 September 1976.
The fall quarter of 1976 began in August. Plaintiff admitted that
he resigned his employment to go to work at Carolina Trace. On
23 August 1976, the beginning of the fall quarter 1976, plaintiff
reported to the institute. He had not worked since 9 July 1976.
When plaintiff arrived at the institute on 23 August 1976, he was
summoned to the President’s Office. Pursuant to a discussion with
the president, plaintiff signed an offer of resignation to be effec-
tive the same day. The president accepted said offer on the same
date. Several days later, plaintiff was told that he would not be
paid for 9 July 1976 through the end of his resignation. On 24
August 1976, the dean of fiscal affairs of the institute wrote plain-
tiff that in accordance with school policy as set forth in the facul-
ty handbook, plaintiff was overpaid from 10 July 1976 to 31 July
1976 in the net amount of $699.39. This amount was later
recouped from plaintiff's retirement account. On cross-
examination, plaintiff testified that he was not aware of the policy
provisions attached as an exhibit to Trustees’ answer until
August 1976 and that he had been issued a faculty handbook each
year. Plaintiff testified that during July and August, 1976, he was
trying to learn about his new job at Carolina Trace but was not
being paid.

At the conclusion of plaintiff’s case, the Trustees moved for a
directed verdict, which was allowed on the grounds that Trustees
had not breached the contract of employment with plaintiff, but
plaintiff had breached the contract. The court denied plaintiff’s
motion that the directed verdict be set aside and that he be
granted a new trial. Plaintiff appealed.

Woodall & McCormick, by Edward H. McCormick, for plain-
tiff appellant.

McCoy, Weaver, Wiggins, Cleveland & Raper, by L. Stacy
Weaver, Jr., for defendant appellees.
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ERWIN, Judge.

The ultimate question before us is the propriety of the trial
court’s entry of the directed verdict. To ascertain this answer, we
must consider whether plaintiff’'s evidence when viewed in the
light most favorable to him is sufficient for submission to the
jury. Kelly v. Harvester Co., 278 N.C. 153, 179 S.E. 2d 396 (1971).

Plaintiff’s letter dated 10 August 1976 provided in pertinent
part:

“August 10, 1976
To WHOM IT MAY CONCERN:

As of August 10, 1976, I offer my resignation as an in-
structor at Fayetteville Technical Institute to be effective
one month hence, September 10, 1976.

Fayetteville Technical Institute has been very good to
me as I hate leaving, but opportunities elsewhere force me to
render my resignation at this time.”

Defendant did not act upon plaintiff’s letter until 23 August 1976.
Thus, this letter is not the determining factor in disposing of this
case in view of the events that follow.

After receiving plaintiff’s letter, defendants’ agent, the presi-
dent of the institute, called plaintiff to his office and told plaintiff
that he could resign as of that day. Plaintiff wrote a letter of
resignation, which was accepted by Mr. Boudreau, the president
of the institute, stating:

“August 23, 1976
To WHOM IT MAY CONCERN:

This letter supercedes the letter dated August 10, 1976
whereby I resign my position at Fayetteville Technical In-
stitute effective August 23, 1976.”

This evidence, when viewed in the light most favorable to plain-
tiff, tends to show an offer by defendants and an acceptance by
plaintiff creating a new contract between the parties, t.e., to re-
scind the old one. It is clear that plaintiff and defendants in their
execution of their new agreement intended to relieve plaintiff of
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his duties to teach under the employment contract and to relieve
defendants of their duty to pay under the same contract. It is not
equally clear that the parties intended to totally rescind the
agreement as to its other provisions.

To have the effect of a total rescission, a subsequent contract
must either deal with the subject matter of the former contract
so comprehensively as to be complete within itself and to raise
the legal inference of substitution, or it must present such incon-
sistencies with the first contract that the two cannot in any
substantial respect stand together. Bank v. Supply Co., 226 N.C.
416, 38 S.E. 2d 503 (1946). Neither requirement is met here. The
original contract expressly provided that plaintiff was subject to
the rules and regulations of the Board of Trustees of the in-
stitute. Plaintiff admitted that he knew that rules and regulations
sometimes took the form of policy and that one of the ways in
which those policies were enunciated to the faculty was through
faculty handbooks. In the 1976 handbook, it was specifically
stated that:

“In the event an instructor under contract for the follow-
ing school year is granted a leave of absence with pay and he
either fails to honor such contract or resigns prior to com-
mencement of the fall quarter for other than valid reasons, as
determined by the President of the Institution, such absence
will be classified as leave without pay and he will be required
to refund to the Institution all salary including matching
funds paid to him during this period of absence. Termination
or failure to fulfill a contract to accept other employment will
not be considered a valid reason.” (Emphasis added.)

The subsequent agreement entered into by the parties does not
expressly refer to, revoke, or rescind the provision, nor is it
necessarily inconsistent with it. That the court is the proper
determiner of the legal effect of a later instrument in our State
was established in Bank v. Supply Co., supra. We hold that the
provision is enforceable, because it still subsists. See Bank v. Sup-
ply Co., supra. We have no doubt that the 1976 contract governs
the parties. Plaintiff's whole basis of recovery is based thereon,
and plaintiff testified:

“I have not been paid anything for the month of August,
1976. I have computed the amount that I contend is due me
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to be $829.61. I divide 31 into $1,118.00 and then multiplied
that times 3. The total of both of those figures, the $699.39
and the $829.61 comes to $1,529.00, and that is the amount
that I contend is owed me by the Defendant.”

The contract expressly covers the period in question. Even so, we
believe that plaintiff was entitled to have his case submitted to
the jury. His contract entitles him to recover if his resignation
did not take place prior to the commencement of the fall quarter.
Plaintiff’s evidence tends to show that the first day of the fall
quarter was 23 August 1976 and that he reported to work and
subsequently submitted his resignation. This evidence, if believed,

is sufficient to support a verdict for plaintiff, and the order

entered below is

L

2.

Reversed.

Judges CLARK and MARTIN (Harry C.) concur.

CYNTHIA MAHALEY HAND v. JAMES DAVID HAND

No. 7919D(C992
(Filed 1 April 1980)

Husband and Wife § 12— no reconciliation after separation —alimony provision
not abrogated

Plaintiff’s evidence supported the trial court’s determination that parties
who had executed a separation agreement and consent judgment did not
thereafter reconcile and resume marital cohabitation so as to abrogate defend-
ant husband’s duty under the agreement and judgment to pay alimony to
plaintiff wife where plaintiff testified that she went back to live in the parties’
trailer after she had a baby; defendant moved back into the trailer for a while
to help her with the baby; defendant slept on the couch every night and they
did not have sexual relations; the parties ate their meals in the trailer, took
turns caring for the baby, and on one occasion went to church together; plain-
tiff at no time told defendant she would take him back as her husband; and
defendant was making his alimony payments while living at the trailer.

Husband and Wife § 12— reconciliation after separation—consent of the par-
ties

The issue of the parties’ mutual consent is an essential element in
deciding whether the parties have reconciled and resumed cohabitation when
the evidence is conflicting.
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APPEAL by defendant from Faggart, Judge. Judgment
entered 18 June 1979 in District Court, ROWAN County. Heard in
the Court of Appeals 7 March 1980.

Plaintiff and defendant entered into a separation agreement
on 19 October 1978 which required defendant to pay plaintiff, who
was then pregnant, $60.00 each week plus an additional $50.00 per
week until she was able to return to work. A child was born to
the parties on 1 January 1979.

On 30 April 1979, plaintiff filed a motion for custody of the
parties’ minor child, for child support, and for medical expenses
incurred due to the birth of the child. The relief prayed for was
granted by the trail court in a consent decree. Plaintiff subse-
quently filed a motion for issuance of an order to show cause why
defendant should not be held in contempt for failing to comply
with the alimony provisions of the 19 October 1978 order. In his
answer, defendant asserted as a defense:

“IV. That the parties reconciled on two occasions after
the Order was entered on October 19, 1978; that the parties
condoned the prior separation of the parties by the reconcilia-
tion and any support provided thereafter was not a matter of
obligation under the prior court order, but was a matter be-
tween the plaintiff and defendant.”

After hearing the parties’ evidence, the trial court made the
pertinent findings of fact:

“2. That as of the date of filing of plaintiff’s Motion for
contempt, defendant was in arrears in said payments in the
amount of $170.00.

EXCEPTION No. 1

3. That as of the date of hearing of this cause, defendant
is in arrears in said payments in the amount of $350.00.

EXCEPTION No. 2

%* * *

7. That the defendant has failed to show a resumption of
the marital relationship between the plaintiff and the defend-
ant at any time since the entry of said Order.

EXCEPTION No. 3
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8. That the defendant’s failure to make payments accord-
ing to the terms of said Order has been wilful and without
legal justification or excuse.

EXCEPTION NO. 4"

Based upon these pertinent findings of fact, the trial court con-
cluded:

“1. That there has been no reconciliation of the parties
hereto or condonation by the plaintiff at any time since entry
of said Order.

EXCEPTION NO. 5

2. That the Order of this Court entered on October 19,
1978 is and remains valid and in full force and effect and is
and has been valid and of full force and effect since the date
of its entry.

EXCEPTION NO. 6

3. That the defendant is in wilful contempt of this Court
for his failure to abide by the terms of the said Order.

EXCEPTION NoO. 7"

From entry of an order adjudging him in civil contempt,
defendant appeals.

No counsel for plaintiff appellee.
Robert M. Davis, for defendant appellant.

ERWIN, Judge.

[1] Defendant’s evidence presented at trial tended to show the
following.

The parties executed their separation agreement on 19 Oc-
tober 1978. On or about 1 December 1978, the parties resumed
their marital relations for one week. Thereafter, they lived
separate and apart until 8 March 1979, when they lived together
in their trailer until 23 March 1979. During this period, they had
sexual intercourse, went to church together on one occasion, and
went shopping for an automobile. Some nights, he slept with
plaintiff; on other nights, he slept on the couch.
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Plaintiff’s evidence tended to show that after 1 December
1978, she resided with her parents in Winston-Salem until the
baby was born. She went back to live in the trailer at defendant’s
suggestion. Defendant came by to see the baby one day when the
baby was sick; he agreed to help with the baby who was up a lot
at night. On several occasions, defendant stayed until 11:00 p.m.,
and it was not too big a change for defendant to sleep there, and
defendant moved back into the trailer. Defendant was making his
payments while he was in the trailer. He slept on the couch every
night, and they did not have sexual relations. At no time did she
tell defendant she would take him back as her husband. They ate
their meals in the trailer. They took turns caring for the child,
and on one occasion, they went to church together. Defendant
worked third shift.

[2] Defendant’s entire appeal hinges on the determination
whether he and plaintiff had reconciled and resumed their marital
cohabitation. Where such a reconciliation and resumption of
cohabitation has taken place, an order or separation agreement
with provisions for future support and an agreement to live apart
is necessarily abrogated. Hester v. Hester, 239 N.C. 97, 79 S.E. 2d
248 (1953); 2 Lee, North Carolina Family Law, § 200 (3rd ed. 1963),
p. 420.

In In re Estate of Adamee, 291 N.C. 386, 230 S.E. 2d 541
(1976), our Supreme Court held that when separated spouses who
have executed a separation agreement resume living together,
they hold themselves out as man and wife in the ordinary mean-
ing of that phase, and irrespective of whether they have resumed
sexual relations, in contemplation of law, their action amounts to
a resumption of marital cohabitation which rescinds their separa-
tion agreement insofar as it has not been executed; and further, a
subsequent separation will not revive the agreement. In reaching
its holding, the Court quoted from Dudley v. Dudley, 225 N.C. 83,
86, 33 S.E. 2d 489, 491 (1945), where Justice Denny (later Chief
Justice) reasoned in pertinent part:

*‘Marriage is not a private affair, involving the contract-
ing parties alone. Society has an interest in the marital
status of its members, and when a husband and wife live in
the same house and hold themselves out to the world as man
and wife, a divorce will not be granted on the ground of
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separation, when the only evidence of such separation must,
in the language of the Supreme Court of Louisiana (in the
case of Hava v. Chavigny, 147 La. 331, 84 So. 892) “be sought
behind the closed doors of the matrimonial domicile.” Our
statute contemplates the living separately and apart from
each other, the complete cessation of cohabitation.’”

291 N.C. at 392, 230 S.E. 2d at 546. This language, standing alone,
would indicate that the actual intention of the parties to resume
their marital cohabitation is not relevant to determining a

resumption of the marital relationship. Later in its opinion,

however, the Supreme Court indicates that the posture of the
case being decided was the essential determinant:

“All the evidence offered by appellees in support of their
motion for summary judgment and by appellants in opposi-
tion to it, tends to show that after the execution of the
separation agreement and consent judgment on 20 December
1973, Mrs. Adamee returned to the marital home which she
and Adamee had occupied prior to the separation; that
thereafter the commissioners named in the consent judgment
to sell the couple’s joint property for division were instructed
not to do so; that Adamee paid Mrs. Adamee’s attorney for
representing her in the litigation between them; and that
from January 1974 until Adamee’s death on 20 August 1974,
he and Mrs. Adamee lived together continuously in their
marital residence. Therefore, no issue arose for either judge
or jury to decide as to their resumption of marital relations.
As a matter of law they had done so.

It follows that Judge Braswell correctly denied ap-
pellees’ motion for summary judgment but that he erred in
refusing to affirm the clerk’s order that Mrs. Adamee is en-
titled to qualify as administratrix of the estate of Adamee
and share in his estate as his widow without prejudice by
reason of the separation agreement and consent judgment of
20 December 1973. It also follows that the Court of Appeals
erred when it affirmed Judge Braswell’s judgment.

In its consideration of this case the Court of Appeals
began with the assumption that the appeal involved a
disputed fact, that is, whether a reconciliation and resump-
tion of marital relations had actually occurred between
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Adamee and Mrs. Adamee. We, however, have viewed and
decided the case as presenting a question of law arising upon
undisputed facts.”

Id. at 393, 230 S.E. 2d at 546-47. Thus, we believe that our state-
ment in Newton v. Williams, 25 N.C. App. 527, 532, 214 S.E. 2d
285, 288 (1975), that “[t]he issue of the parties’ mutual intent is an
essential element in deciding whether the parties were reconciled
and resumed cohabitation” is still the rule where the evidence is
conflicting.

Where the trial judge sits as judge and juror, his findings of
fact * ‘have the force and effect of a verdict by a jury and are con-
clusive on appeal if there is evidence to support them, even
though the evidence might sustain a finding to the contrary.
. .. " Laughter v. Lambert, 11 N.C. App. 133, 136, 180 S.E. 2d
450, 452 (1971). Credibility, contradictions, and discrepancies are
all matters to be resolved by the trier of the facts. Laughter v.
Lambert, supra. Since there is competent evidence to support the
trial court’s findings of facts and these in turn support its conclu-
sions of law, the order entered thereupon is

Affirmed.

Judges MARTIN (Robert M.) and CLARK concur.

CAROLINA WIRE & CABLE, INC. v.. GREGORY J. FINNICAN anpD
PERCIVAL'S, INC.

No. 79265C658
(Filed 1 April 1980}

Fraud § 9; Contracts § 25.1— lease with option to purchase —fraud and breach of
contract alleged —sufficiency of complaint
In an action for fraud and breach of contract where plaintiff’'s complaint
set forth in considerable detail the factual aspects of its dealings with defend-
ants concerning a lease, an option to purchase, and plaintiff’s alleged damages,
the trial court erred in dismissing plaintiff’s complaint for failure to state a
claim for relief, and the fact that the full extent of plaintiff’'s damages might be
a matter of some speculation was no basis for the trial court to have denied
plaintiff any relief by dismissing its complaint.
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APPEAL by plaintiff from Lewts, Judge. Judgment entered 3
May 1979 in Superior Court, MECKLENBURG County. Heard in the
Court of Appeals 1 February 1980.

In its first claim for relief, plaintiff alleges that it had in-
formed defendants that it was only interested in leasing property
on which it could obtain an option to purchase. Plaintiff maintains
that defendant Finnican, as defendant Percival’s employee and
agent, induced plaintiff to enter into a sublease of premises
located at 100 Brookford Drive in Mecklenburg County. Plaintiff
avers that Finnican represented to it that plaintiff would be able
to obtain an option to purchase the property at a price not to ex-
ceed $725,000 and that Finnican had assured plaintiff that he had
secured this option from the property’s owner. The sublease was
executed by the parties on or about 7 October 1977. The option to
purchase was not delivered prior to the time of execution, plain-
tiff alleging that defendant Finnican had promised that although
the option had not yet been executed by the owner, it would be
delivered promptly. Thereafter, plaintiff maintains that it made
repeated requests of Finnican to deliver the option and received
Finnican’s repeated assurance that it would be delivered prompt-
ly. Plaintiff also maintains that it received such an assurance from
one of Finnican’s supervisors at Percival’s.

Plaintiff avers that in late October or early November 1977,
defendant Finnican advised it that there was difficulty in obtain-
ing the option, later informing plaintiff that the option would not
be forthcoming. According to plaintiff, the representations which
Finnican allegedly made regarding the availability of the option
were materially false, and were made with knowledge of their
falsity or with reckless indifference as to their truth or falsity,
with intent that plaintiff should rely on them. Plaintiff states that
it relied on these representations to its damage.

In its second cause of action, plaintiff alleges negligence on
the part of defendant Finnican, as an employee and agent of
defendant Percival’s, in failing to obtain the option to purchase
which it had promised. In its third cause of action, plaintiff avers
that defendant Percival’s breached its contract with plaintiff to
obtain the option to purchase.

Plaintiff seeks damages for expenses it has incurred in
preparing the leased premises for occupancy, lost profits during
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the moving of its operations to the leased premises, and addi-
tional moving expenses it anticipates it will incur and lost profits
which will result when the lease expires. Plaintiff also seeks
damages for the additional cost of acquiring property which it
could lease and eventually purchase comparable to the Brookford
Drive property —the benefit of the bargain.

Defendants moved to dismiss plaintiff’s action under G.S.
1A-1, Rule 12(b)6) for failure to state a claim upon which relief
could be granted. Defendant Finnican answered plaintiff’s com-
plaint, admitting that with regard to the transactions set forth in
the complaint, he was acting as the employee and agent of defend-
ant Percival’s and within the scope and course of his employment.
Defendant Finnican also admitted that he discussed the option to
purchase with plaintiff and that after the lease had been ex-
ecuted, he informed plaintiff that the option could not be ob-
tained. All of the other material allegations of plaintiff’s
complaint remain in dispute. From the trial court’s judgment
granting both defendants’ Rule 12(b}6) motions, plaintiff appeals.

William H. Ashendorf for the plaintiff appellant.

Paul L. Whitfield and Rodney W. Seaford, for defendant ap-
pellee Gregory J. Finnican.

Grier, Parker, Poe, Thompson, Bernstein, Gage & Preston,
by William E. Poe and Irvin W. Hankins III, for defendant ap-
pellee Percival’s, Inc.

WELLS, Judge.

Plaintiff has brought forward only one exception and only
one question for our review: Did the trial court err in ruling that
plaintiff’s complaint failed to state a claim upon which relief could
be granted?

Under the notice theory of pleading, a statement of claim is
adequate if it gives sufficient notice of the claim asserted to
enable the adverse party to answer and prepare for trial, to allow
for the application of res judicata, and to show the type of case
brought. RGK, Inc. v. Guaranty Co., 292 N.C. 668, 235 S.E. 2d 234
(1977); Sutton v. Duke, 277 N.C. 94, 176 S.E. 2d 161 (1970).
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A complaint should not be dismissed for failure to state a
claim unless it appears beyond doubt that plaintiff could prove no
set of facts in support of his claim which would entitle him to
relief. The rule generally precludes dismissal except in those in-
stances where the face of the complaint discloses some insur-
mountable bar to recovery. Newton v. Insurance Co., 291 N.C.
105, 229 S.E. 2d 297 (1976); Sutton v. Duke, supra; Winborne v.
Winborne, 41 N.C. App. 756, 255 S.E. 2d 640 (1979), disc. rew.
denied, 298 N.C. 305, 259 S.E. 2d 918 (1979). For the purposes of
ruling on a motion to dismiss, the well-pleaded material allega-
tions of the complaint are taken as admitted. Grant v. Insurance
Co., 295 N.C. 39, 243 S.E. 2d 894 (1978).

There seems to be no doubt here as to the sufficiency of the
complaint. Plaintiff has not rested on bare-bones notice, but has
set forth in considerable detail the factual aspects of its dealings
and transactions with the defendants concerning the lease, the op-
tion, and plaintiff’s alleged damages. The complaint provides both
defendants with ample notice to enable them to respond and
prepare their defenses. We also believe that plaintiff’s claim for
fraud has been pleaded with sufficient particularity to comply
with Rule 9(b). See, Coley v. Bank, 41 N.C. App. 121, 254 S.E. 2d
217 (1979).

Defendants argue that plaintiff has set out no basis for
substantive relief. We disagree. At the very least, the complaint
states sufficient material allegations against both defendants
upon which the jury might find actual fraud, Odom v. Little Rock
& I-85 Corp., 299 N.C. 86, 261 S.E. 2d 99 (1980); constructive fraud,
Priddy v. Lumber Co., 2568 N.C. 653, 129 S.E. 2d 256 (1963); and
against defendant Percival’s, Inc. for breach of contract, RGK,
Inc. v. Guaranty Co., supra.

Defendants argue that plaintiff's complaint must be dis-
missed because the damages claimed are too speculative to
measure. If it is true that the defendants induced plaintiff to
enter into the lease by promising that plaintiff would receive an
option to purchase on the property, it could be presumed that
plaintiff would incur at least some damages, e.g. the value of the
option as well as some incidental relocation expenses. While a
trial may reveal that some of the damages which plaintiff
demands are so speculative that they may not be recovered, it
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does not seem to us that all of plaintiff’'s damages are, by their
nature, so speculative as to require that its suit be dismissed at
this stage. The fact that the full extent of plaintiff’'s damages may
be a matter of some speculation is no basis for the trial court to
have denied plaintiff any relief by dismissing its complaint. Pipkin
v. Thomas & Hill, Inc., 298 N.C. 278, 258 S.E. 2d 778 (1979). If
plaintiff can prove its claim for fraud or breach of contract, it
would be entitled to recover all damages as it can prove at trial it
has already suffered, or that it reasonably expects to incur. Id.

For the reasons stated, the judgment of the trial court as to
both defendants must be

Reversed.

Judges MARTIN (Robert M.) and ERWIN concur.

TRIDYN INDUSTRIES, INC. v. AMERICAN MUTUAL LIABILITY IN-
SURANCE COMPANY

No. 7918SC791
(Filed 1 April 1980)

1. Courts § 9.3— amendment of pleadings —consent judgment affected
The power of a superior court to allow an amendment to pleadings may
not be exercised so as to upset or destroy the efficacy of a validly entered and
jurisdictionally sound consent decree.

2. Courts § 9.3; Judgments § 8 — consent judgment—striking defense —amend-
ment to reassert defense improperly allowed
A superior court judge erred in allowing defendant to amend its answer
to reassert the defense of lack of timely notice of a claim, which plaintiff
wanted defendant insurer to defend and pay, where the parties had earlier
agreed to a consent judgment striking the late notice defense, since the judge
contravened the rule that one superior court judge may not modify, overrule,
or change the judgment of another superior court judge in the same action,
and since the consent judgment was the binding contract of the parties which
could not be modified without the parties’ consent.

APPEAL by plaintiff from Mills, Judge. Judgment entered 29
June 1979 in Superior Court, GUILFORD County. Heard in the
Court of Appeals on 4 March 1980.
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Plaintiff originally instituted this suit by the filing of an
amended complaint on 17 November 1975 wherein it alleged that
defendant had issued it a comprehensive general liability in-
surance policy on 10 December 1971, but had subsequently failed
to defend it against and thereafter to pay certain claims made
against plaintiff by two construction companies to whom it had
allegedly sold defective products. [A more complete statement of
the facts involved in the underlying claims is set out in the opin-
ion of our Supreme Court in an earlier appeal of this case,
reported at 296 N.C. 486, 251 S.E. 2d 443 (1979)}. The defendant
answered the original complaint and sought to assert, inter alia,
two alternative defenses to the action: (1) The policy did not pro-
vide coverage for the claims made against plaintiff, or (2) if it did,
plaintiff failed to give defendant timely notice of the claims.

On 22 March 1977 plaintiff moved for a “Partial Summary
Judgment” as to defendant’s assertion of plaintiff’s failure to give
timely notice as a defense, on the ground that the defendant had
waived the late notice defense by otherwise denying coverage.
Thereafter, the parties agreed that the late notice defense should
be stricken, and a Consent Order striking that portion of defend-
ant’s answer was entered on 16 May 1977.

Both plaintiff and defendant then moved for summary judg-
ment on the issue of liability. By a judgment dated 3 May 1978,
the trial court, after concluding that the policy did cover the
claims against plaintiff, allowed plaintiff’s motion for partial sum-
mary judgment on the issue of liability, denied defendant’s mo-
tion, and ordered a further proceeding to determine “the amount
of damages suffered by plaintiff by reason of reasonable at-
torneys’ fees, costs, expenses, and judgment and settlement
amounts incurred and paid by plaintiff” resulting from the claims
brought against plaintiff by the construction companies.

The defendant appealed. This Court dismissed the appeal,
and the Supreme Court, per Justice Exum, affirmed, holding that
a partial summary judgment on the issue of liability alone, which
reserved for trial the issue of damages, was not a final judgment
and therefore was not immediately appealable. Tridyn Industries,
Inc. v. American Mutual Insurance Co., 296 N.C. 486, 251 S.E. 2d
443 (1979).
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Upon the dismissal of its appeal, the defendant on 26 March
1979 moved to amend its Answer in order to reassert its defense
of late notice. On 11 April 1979 Judge Collier entered an Order
allowing the motion to amend. Plaintiff opposed the motion and
duly excepted to the entry of the Order allowing it.

Defendant then moved for summary judgment on the issue of
liability based on plaintiff’s failure to give timely notice and filed
affidavits in support thereof. On 29 June 1979 Judge Mills
granted the motion and entered summary judgment for defend-
ant. Plaintiff appealed.

Turner, Enochs, Foster & Burnley, by E. Thomas Watson, for
the plaintiff appellant.

Smith, Moore, Smith, Schell & Hunter, by Bynum M. Hunter
and Michael E. Kelly, for the defendant appellee.

HEDRICK, Judge.

Based on three exceptions duly noted in the record, plaintiff
assigns as error Judge Collier’s Order dated 11 April 1979, allow-
ing the defendant to amend its Answer to reassert the defense of
lack of timely notice, and Judge Mills’ Judgment of 29 June 1979,
allowing the defendant’s motion for summary judgment. We agree
with plaintiff, for the reasons to follow, that both the Order and
the Judgment were erroneously entered.

[1,2] First, the actions of Judge Collier and Judge Mills con-
travene the well-established rule in this State that “no appeal lies
from one Superior Court judge to another; . . . and that ordinari-
ly one judge may not modify, overrule, or change the judgment of
another Superior Court judge previously made in the same
action.” Calloway v. Ford Motor Co., 281 N.C. 496, 501, 189 S.E.
2d 484, 488 (1972); 3 Strong’s N.C. Index 3d, Courts § 9 (1976). In
the matter before us, Judge Collier’s Order allowing the defend-
ant to amend its answer results in the modification of the Consent
Order entered by Judge Walker on 16 May 1977. Furthermore,
his action paved the way for Judge Mills to overrule the summary
judgment entered by Judge Wood on 3 May 1978. While a judge
does have the power to modify interlocutory orders of another
judge upon a sufficient showing of changed conditions, Strong’s,
supra at § 9.1; accord, State v. Turner, 34 N.C. App. 78, 237 S.E.
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2d 818 (1977), the Consent Order entered in this case was a final
adjudication that the defense of failure of notice would not be
available to defendant in the subsequent determination of the
issue of its liability, if any, to plaintiff. Equally as finally ad-
judicated and settled was the essential issue of liability when
Judge Wood entered summary judgment for the plaintiff as to
that issue, despite the fact that the question of damages remained
to be tried. Although it is true that the allowance of amendments
to pleadings “is an inherent and statutory power of superior
courts which they may ordinarily exercise at their discretion”,
N. C. State Highway Commission v. Asheville School, Inc., 5 N.C.
App. 684, 693, 169 S.E. 2d 193, 199 (1969), aff'd., 276 N.C. 556, 173
S.E. 2d 909 (1970); G.S. § 1A-1, Rule 15(a), the power is not
unlimited. We are of the opinion and so hold that the power may
not be exercised so as to upset or to destroy the efficacy of a
validly entered and jurisdictionally sound consent decree.

Secondly, we think Judge Collier was without authority to
allow the amendment to defendant’s answer for the reason that
the Consent Order of 16 May 1977, which was rendered feckless
by the amendment, was and remains the binding contract of the
parties, entered into with the approval and sanction of the court,
which thereafter could not be modified without the parties’ con-
sent except upon a showing of fraud or mistake. 2 MecIntosh, N.C.
Practice and Procedure 2d, Consent Judgment § 1684 (1956); King
v. King, 225 N.C. 639, 35 S.E. 2d 893 (1945); N. C. State Highway
Commission v. Asheville School, Inc., supra. See also 8 Strong’s
N.C. Index 3d, Judgments § 10 (1977). Generally, a judgment or
order entered by consent is conclusive on the matters it deter-
mines and precludes the parties “from maintaining an action upon
any claim within the scope of [their] compromise and settlement,
although such claim was not in fact litigated in the suit in which
the judgment or decree was rendered.” 47 Am. Jur. 2d,
Judgments §§ 1091, 1092 at 149 (1969). The defendant in this case
has neither alleged nor attempted to demonstrate that fraud or
mistake induced it to enter into the consent order wherein it, in
effect, agreed to forego its defense of the suit on the ground that
plaintiff had failed to give timely notice. Rather, it argues that a
“clarification” of the law respecting the capacity to plead both
non-coverage and failure of notice resulted from the decision of
this Court in Taylor v. Royal Globe Insurance Co., 35 N.C. App.
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150, 240 S.E. 2d 497, cert. denied, 294 N.C. 739, 244 S.E. 2d 156
(1978), handed down after it entered into the consent decree.
Defendant contends that the resulting “clarification” represents a
sufficient change of conditions for Judge Collier to allow the
amendment.

This argument misses the mark by a wide margin. First,
although we express no opinion on whether the decision in Taylor
clarified the particular point of law, we emphasize our opinion
that the consent order was a final and binding decree, and,
therefore, the rules of law regarding the existence of changed
conditions so as to permit one Superior Court judge to overrule
interlocutory orders of another judge, have no application.
Moreover, neither a subsequent change in the law, nor counsel’s
misconstruction of the law at the time the consent order was
entered, is a ground for setting aside the order. See Roberson v.
Penland, 260 N.C. 502, 133 S.E. 2d 206 (1963).

What we have in this case is the defendant’s attempt, by
seeking to amend its pleading, to resurrect and redetermine a
matter which it agreed to remove from consideration. Further-
more, its success with Judge Collier thereafter allowed it to
reopen for relitigation the issue of liability which had already
gone to judgment in one Superior Court. Under the circumstances
of this case, that judgment was properly reviewable only on ap-
peal, after the question of damages had been tried, and not by
another trial judge.

In our opinion, the inviolable principles of practice and pro-
cedure to which we have referred throughout this decision
preclude defendant from escaping the effect of the Consent Order
entered by Judge Walker on 16 May 1977. The summary judg-
ment entered for plaintiff on the issue of liability, dated 3 May
1978, stands.

The result is: The Order of Judge Collier dated 11 April 1979
allowing defendant to amend its Answer is vacated. The summary
judgment entered for defendant by Judge Mills on 29 June 1979
is likewise vacated, and the cause is remanded to the Superior
Court for further proceedings in accordance with this Opinion.

Vacated and remanded.

Judges WEBB and WELLS concur.
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CHARLES M. BEE v. YATES ALUMINUM WINDOW CO., INC. anp VIRGINIA
MUTUAL INS. CO.

No. 7910IC692
(Filed 1 April 1980)

Master and Servant §§ 56, 60.1— workmen's compensation —riding motorcycle
from job site to employer’s shop —whether accident arose out of and in course
of employment

A decision by the Industrial Commission as to whether plaintiff
employee’s injury by accident while riding his motoreycle from the job site to
the employer’s shop arose out of and in the course of his employment should
have been based on whether the trip itself was for the employer’s benefit
rather than on whether plaintiff's mode of travel benefitted the employer. The
cause is remanded for proper findings of fact where a finding that the trip was
made necessary by plaintiff's employment, although plaintiff was also serving
a purpose of his own, would have been supported by evidence that it became
necessary for employees at plaintiff’'s job site to go back to the employer’s
shop to pick up some materials for the afternoon’s work, that plaintiff wanted
to ride his motorcycle and leave it at the shop because he had an errand to run
in town after work and because it was supposed to rain, and that the three
members of plaintiff’'s work crew agreed that plaintiff would ride his motorcy-
cle to the shop and meet the other two members who were going in the super-
visor's truck; and where a contrary finding that plaintiff was not required to
make the trip at all would be supported by the testimony of plaintiff’s super-
visor that it was not necessary for the entire crew, consisting of the super-
visor, plaintiff and a third man, to travel with the supervisor to pick up the
materials.

APPEAL by plaintiff from the Full Industrial Commission.
Opinion filed 9 May 1979. Heard in the Court of Appeals 7
February 1980.

The parties stipulated that the sole question for hearing
before the Industrial Commission was whether plaintiff’s injuries
arose out of and in the course of his employment. The Deputy
Commissioner found that they did not, and denied plaintiff’s
claim. The Full Commission found that the Commissioner’s find-
ings were supported by the evidence, and adopted his findings
and award as its own.

The evidence presented can be summarized as follows: On
the day of his injury plaintiff was employed by defendant Yates
Aluminum Window Company as an installer of aluminum siding
and gutters. That morning he rode his motorcycle directly to the
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job site in Clemmons, since it was near his home. Usually he met
other employees at the office in downtown Winston-Salem, and
they all rode to a job site in his supervisor’s truck.

It became necessary that day for employees from plaintiff’s
job site to go back to the shop to pick up some materials for the
afternoon’s work, and the three members of the crew agreed that
plaintiff would ride in on his motorcycle and meet the other two,
who were going in the truck. Plaintiff decided to ride his motorey-
cle and leave it at the shop for the afternoon because he had an
errand to run in town after work, and also because it was sup-
posed to rain and he thought it would be better to leave the
motorcycle at the shop rather than at the job site.

The two employees in the truck took Interstate 40 into town,
and plaintiff took Highway 158, an equally direct route which he
chose because the traffic on it was lighter. On his way to the shop
plaintiff was involved in a collision and injured.

From the ruling that his injury did not arise out of and in the
course of his employment, plaintiff appeals.

Harper & Wood, by William Z. Wood, Jr., for plaintiff ap-
pellant.

Perry C. Henson, Jr. for defendant appellees.

ARNOLD, Judge.

Plaintiff assigns error to the Commissioner’s Finding of Fact
12, and the conclusion he drew from it. The Commissioner found:
“The plaintiff wished to ride the motorcycle to the shop for
purely personal reasons, the plaintiff having some personal er-
rands to perform following work that evening. In addition, it ap-
peared that it might rain that day and the plaintiff felt his motor-
cycle would be better off at the shop.” From this finding, the
Commissioner concluded that plaintiff’s injury did not arise out of
and in the course of his employment. Plaintiff asserts that this
finding and the resulting conclusion are not based on competent
evidence.

We find, first of all, that there is ample evidence to support
the Commissioner’s finding that plaintiff’s choice of the motorcy-
cle as his mode of travel back to his employer’s shop was made
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for purely personal reasons. There is no evidence that any pur-
pose of the employer was served either directly or indirectly by
plaintiff's taking the motorcycle instead of riding in the truck
with the other employees. The Commissioner, in his opinion, made
clear his view that the question in the case was not “the necessity
for travel, but whether the use of his motorcycle by the plaintiff
was in furtherance of the performance of an express or implied
duty connected with employment.” Taking this view of the case,
the only conclusion the Commissioner could have reached from his
Finding of Fact 12 was that plaintiff was not injured in the course
of his employment.

We believe, however, that the question which the Commis-
sioner should have addressed is not whether the plaintiff’s mode
of travel benefitted the employer, but whether the trip plaintiff
was making was for the employer’s benefit. We have found no
case which, on facts such as these, has rested the determination
of whether an injury arose out of employment on the mode of
travel of the employee. In Brewer v. Powers Trucking Co., 256
N.C. 175, 123 S.E. 2d 608 (1962), our Supreme Court affirmed the
Commission’s determination that the injury there arose out of and
in the course of employment, though the plaintiff was injured
while riding in his personal car when he could have been riding in
the employer’s truck. The court said: “[T]he return trip to the
place of business of the employer . . . constituted a substantial
part of the services for which the plaintiff was employed. We hold
that under the facts of this case, the transfer of this employee
from the truck of his employer to his automobile in order that he
might have it so that he could return home after he made his
required report at the office of his employer, did not constitute a
distinct departure on a personal errand. . . . No detour was
involved. . . . When the collision occurred, the plaintiff was
proceeding on [the] direct route to the place of business of his
employer.” Id. at 180, 123 S.E. 2d 611-12; see also McManus v.
Chick Haven Farms, 4 N.C. App. 177, 166 S.E. 2d 526 (1969). In
the instant case, the plaintiff had transferred from his
supervisor's truck to his personal vehicle, and was on a direct
route to his employer’s shop at the time he was injured. The
question which remains for the Commissioner is whether the trip
itself was part of the plaintiff’s employment.
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The test to be applied where it appears that the employee
may have had both personal and business purposes in making the
trip is set out in Humphrey v. Quality Cleaners & Laundry, 251
N.C. 47, 51, 110 S.E. 2d 467, 470 (1959): “ ‘We do not say that the
service to the employer must be the sole cause of the journey,
but at least it must be a concurrent cause. To establish liability,
the inference must be permissible that the trip would have been
made though the private errand had been canceled. . . . The test
in brief in this: If the work of the employee creates the necessity
for travel, such is in the course of his employment, though he is
serving at the same time some purpose of his own.’” In the pres-
ent case, the Commissioner, believing that plaintiff’s mode of
travel was the determinative factor, did not address himself to
whether the trip itself was made necessary by plaintiff's employ-
ment. There is substantial evidence that it was, but there is also
the testimony of plaintiff’s supervisor that “[it was not necessary
for the entire crew [consisting of the supervisor, plaintiff, and a
third man] to travel with [the supervisor]’ to pick up the addi-
tional supplies. This testimony would permit the inference that
plaintiff was not required to make the trip at all. Since whether
plaintiff’'s injury arose out of and in the course of his employment
turns upon whether one of his purposes in making the trip was
work-related, we must remand so that the Commissioner may
make findings of fact on this question.

The order of the Commission is
Vacated and remanded.

Judges PARKER and WEBB concur.

STATE OF NORTH CAROLINA v. JULIUS BILL CARSON, JR.

No. 7923SC879
(Filed 1 April 1980)

1. Constitutional Law § 31— defendant not provided private investigator —no er-
ror

The trial court did not err in denying the indigent defendant’s motion for

appointment of a private investigator for assistance in locating alibi witnesses
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since defendant’s allegations and representations as to the identity of one of
the witnesses were so vague as to suggest on their face that a search for him
would be futile, and the whereabouts of the other witnesses were sufficiently
known to defendant and his counsel to enable them, with due diligence, to
locate him without further assistance.

2. Criminal Law § 98.2 — sequestration of witnesses —failure to renew motion

Defendant waived his right to question the propriety of the trial court’s
failure to order sequestration of the State’s witness where defendant moved
for sequestration two months before trial; the court reserved ruling on the mo-
tion until trial; and when the cause came on for trial the motion to sequester
was not raised by defendant’s counsel, nor was any objection made to the
court’s failure to sequester.

APPEAL by defendant from Rousseau, Judge. Judgment
entered 12 June 1979 in Superior Court, WILKES County. Heard
in the Court of Appeals 8 February 1980.

Defendant was tried and convicted upon an indictment charg-
ing him with felonious breaking or entering and larceny. The
State’s evidence showed that about 5:30 p.m. on 19 January 1979,
Nelson Call heard dogs barking near a new house being built by
his father, Ford Call. He went to investigate and found the de-
fendant standing in the kitchen with a microwave oven in his
hands. The oven had been previously stored in the utility room of
the house. In the meantime, Nelson’s brother, Ransom Call, had
observed defendant drive up to the house. Nelson then proceeded
to the house and joined Ransom. They talked with the defendant
who told them he had been sent to repair the oven. Defendant
carried the oven back to the utility room, where it had previously
been stored, and after a short further conversation, left the
house. Ford call testified that he kept the house locked, that he
had stored the oven in the house, that the oven was worth about
$500, and that he had not given defendant permission to enter the
house.

Defendant testified that he had previously been to the house
to compare the sheetrock work with his own work, but that he
was not there on 19 January 1979. He stated that from 3:30 until
6:30 p.m. on 19 January 1979, he stayed at the B & D Quik Stop.
While there, he had loaned his car to an acquaintance who re-
turned the car at about 6:00 p.m.

The jury found defendant guilty as charged and from the
trial court’s entry of judgment thereupon, defendant appeals.
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Attorney General Rufus L. Edmisten, by Assistant Attorney
General Everette Noland, for the State.

Brewer & Freeman, by Paul W. Freeman, Jr., for the defend-
ant appellant.

WELLS, Judge.

[1] Defendant assigns as error the trial court’s denial of his mo-
tion for appointment of a private investigator. Defendant was ar-
rested and arraigned on 22 January 1979. The indictment was
handed down on 9 April 1979. On 3 April 1979, defendant moved
through his court appointed counsel for an order requiring the
State to furnish him with a private investigator to assist him in
the preparation of his defense and in locating material witnesses.
In his motion, defendant alleged that despite diligent efforts of
defendant and his counsel, they had been unable to locate two
witnesses material to defendant’s defense and that the testimony
of the witnesses would establish defendant’s alibi. Defendant
stated that he was indigent and financially unable to employ a
trained criminal investigator, and that neither defendant nor his
counsel had sufficient expertise in the area of criminal investiga-
tion to locate the witnesses. In State v. Tatum, 291 N.C. 73, 229
S.E. 2d 562 (1976), our Supreme Court held that the decision as to
whether to appoint a private investigator for an indigent defend-
ant rests within the sound discretion of the trial judge, and that
such an appointment should be made with caution and only upon
a clear showing that specific evidence is reasonably available and
necessary for a proper defense.

While we recognize that in many circumstances, the help of
an investigator may be critical to the preparation of an adequate
defense, it does not appear that this defendant has made out such
a case. Defendant’s allegations and representations as to the iden-
tity of one of the witnesses were so vague as to suggest on their
face that a search for him would be futile. As to the other
witness, it would appear that his whereabouts were well-enough
known to defendant and his counsel to enable them, with due
diligence, to locate him without further assistance. Additionally,
we note that defendant was arrested on 22 January 1979, three
days after commission of the crimes with which he was charged.
Yet, defendant offered no testimony in support of his alibi from
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employees of the B & D Quik Stop, where defendant contends he
spent three consecutive hours on the afternoon the crime was
committed. We conclude that the trial court did not abuse its
discretion by denying defendant’s request.

[2] On 3 April 1979, defendant also moved the court to sequester
the State’s witnesses. The motion came on for hearing on 9 April
1979, at which time defendant presented three other motions to
the court. The court ruled on the other three motions but,
without objection, reserved ruling on the motion to sequester un-
til trial. When the cause came on for trial on 11 June 1979, the
motion to sequester was not raised by defendant’s counsel, nor
was any objection made to the court’s failure to sequester. Under
these circumstances, we believe that defendant has waived his
right to raise the propriety of the trial court’s failure to order se-
questration. Additionally, the sequestration of witnesses is a mat-
ter of discretion on the part of the trial court. State v. Mason, 295
N.C. 584, 248 S.E. 2d 241 (1978), cert. denied, 440 U.S. 984, 60
L.Ed. 2d 246, 99 S.Ct. 1797 (1979). The testimony of the Call
brothers reveals that each independently viewed defendant, and
accordingly, the opportunity for collusion was slight. Under these
circumstances we do not believe the trial court’s denial of se-
questration constituted an abuse of discretion. See, State wv.
Willard, 293 N.C. 394, 238 S.E. 2d 509 (1977).

Defendant also assigns as error the denial of his motion for
an order directing the court to submit to an in camera inspection
of all statements made by the State’s witnesses prior to trial, and
to disclose the contents of such statements to defendant prior to
defendant’s cross-examination of each such witness. The trial
court declined to rule on the motion when it was first heard on 9
April 1979, noting that it could be renewed at trial. Defendant
agreed to this. At trial, the motion was renewed and the trial
court ruled that upon defendant’s request, he would permit in
camera inspection of the statement of any witness who testified.
Defendant’s counsel agreed, although defendant made no request
during the trial for any such inspection. No such statements are
included in the record.

We agree that under the authority of State v. Hardy, 293
N.C. 105, 235 S.E. 2d 828 (1977), defendant’s entitlement to have
any such statements reviewed by the court for appropriate
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disposition cannot be questioned. In that defendant has not shown
whether any such statements existed or what they contained, we
are bound to follow the directive of our Supreme Court in Hardy,
that an appellate court cannot award a new trial based on pure
speculation as to what the statements might have contained.

We have carefully reviewed defendant’s remaining
assignments of error, including those relating to the charge and
allegedly improper statements which the court made to the jury,
and find that they are without merit.

No error.

Judges MARTIN (Robert M.} and ERWIN concur.

IN THE MATTER OF: GERALD LEE LAMBERT, JR.

No. 7926DC723
(Filed 1 April 1980)

Infants § 20 — undisciplined child —placement in private facility at county’s expense

In considering the “available resources” for placement of an undisciplined
child pursuant to former G.S. TA-286, the trial court was not confined to a con-
sideration only of government operated resources but had the authority to
place an undisciplined child in a privately operated facility for an indefinite
stay at the county’s expense.

APPEAL by respondent Mecklenburg County from Black,
Judge: Order entered 24 April 1979 in District Court, MECKLEN-
BURG County. Heard in the Court of Appeals 10 January 1980.

On petition by his mother, following a hearing on 29 March
1979, Gerald Lee Lambert was adjudicated an undisciplined child.
His juvenile court counsellor recommended out-of-home placement
for Gerald Lee, and the trial court ordered him placed in Alex-
ander’s Children’s Home, a private placement facility. Custody
was assigned to the Mecklenburg County Department of Social
Services (DSS). He ordered that Gerald’s mother arrange funding
for his placement at Alexander’s through “Title XX” funding. At
a subsequent hearing on 23 April 1979, DSS reported that Gerald
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had been accepted for placement at Alexander’s, but that in order
for the cost of placement to be paid through Title XX funds, he
would have to take his place on a waiting list (for placement) with
other similarly situated children in the custody of DSS. The trial
court found that Gerald was in need of specialized therapeutic
placement and psychological residential treatment and found
Alexander’s to be the most appropriate treatment facility for
Gerald. He found that Gerald’s mother was financially unable to
arrange for his care at Alexander’s. In the order, the court
returned custody to the mother, ordered Gerald to be admitted to
Alexander’s on 11 June 1979, and ordered that cost of such admis-
sion be charged to Mecklenburg County pursuant to G.S. TA-286.
The parties stipulated that the cost of care at Alexander’s is
$1,098 per month for the first six months and $787 per month
thereafter. The minimum stay is six to eight months, and the
maximum stay is about two years. The trial court’s order made no
provision as to the length of stay.

Ruff, Bond, Cobb, Wade & McNair, by William H. McNair
and Frederick W. B. Vogel, for Mecklenburg County.

Hasty, Waggoner, Hasty, Kratt & McDonnell, by Robert D.
McDonnell, guardian ad litem.

WELLS, Judge.

Appellant Mecklenburg County raises two basic questions for
our review. The first challenges the authority of the trial court to
place Gerald Lee in Alexander’s Children’s Center for an in-
definite stay at the County’s expense. The essence of the
County’s argument is that the trial court did not properly balance
the interest of the child and the interest of the State in consider-
ing “available resources” for placement, and that the statutory
scheme does not contemplate psychological treatment, but only
examination or evaluation of such cases.

The statutory authority under which the trial court acted is
found in Chapter TA, Article 23 of the General Statutes." A

1. This Article, encompassing G.S. TA-277 through G.S. TA-289, was repealed
as of 1 January 1980. 1979 N.C. Sess. Laws, ch. 815, § 1. As of this date, disposi-
tional authority of the District Court in juvenile cases is regulated by Article 52 of
Chapter 7TA which grants the District Court broad discretionary authority similar
to that provided under former G.S. TA-286.
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careful reading of the provisions of Article 23 indicates a clear
legislative intent to give trial judges considerable latitude and
discretionary authority in dealing with delinquent, dependent,
neglected, or undisciplined children. The following pertinent pro-
vision of G.S. TA-285 sets the tone:

* * *

The juvenile hearing shall be a simple judicial process.

The court may continue any case from time to time to
allow additional factual evidence, social information or other
information needed in the best interest of the child. . . .

At the conclusion of the adjudicatory part of the hearing,
the court may proceed to the disposition part of the hearing,
or the court may continue the case for disposition after the
juvenile probation officer or family counsellor or other per-
sonnel available to the court has secured such social, medical,
psychiatrie, psychological or other information as may be
needed for the court to develop a disposition related to
the needs of the child or in the best interest of the State. The
disposition part of the hearing may be informal, and the
court may consider written reports or other evidence con-
cerning the needs of the child. . . .

In all cases, the court order shall be in writing and shall
contain appropriate findings of fact and conclusions of law.

Continuing in this spirit of granting broad discretionary
authority to the trial court, G.S. TA-286 provided in pertinent
part:

The judge shall select the disposition which provides for the
protection, treatment, rehabilitation or correction of the child
after considering the factual evidence, the needs of the child,
and the available resources, as may be appropriate in each
case. .

The County argues that in this case, the trial court picked
the “best” resource available for Gerald Lee’s placement—that
the term “available resources” should be construed narrowly to
include only government operated resources. Appellant maintains
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that the term should not be construed to include privately
operated institutions, especially expensive ones such as Alex-
ander’s Children’s Center. Appellant argues that while such a
placement might well serve the best interest of the child, it can-
not serve the best interest of the State because it burdens the
State with unreasonable expense. Implicit in the County’s argu-
ment is the proposition that “available resource” must be limited
in a way that will fairly weigh and consider not only the State’s
ability to meet the cost of treatment involved, but the equitable
apportionment of resources among children who need placement
or treatment as well.

There is, of course, considerable merit to the County’s posi-
tion. We agree that the trial court has a duty to balance the in-
terest of the child with that of the State. This is the fundamental
thrust of juvenile management. It nevertheless remains, however,
that the scales of justice in these cases have been designed by the
legislature to be measured by the pound, not by the ounce. The
legislature simply has not seen fit to attempt to tie the hands of
trial judges in these cases. It has instead given them every
reasonable tool the use of which does not assault our sense of due
process. While we are cognizant of the risk of depletion of the
County’s resources inherent in the placement of jurisdictional
children in expensive, privately operated facilities, we never-
theless believe that the legislative intent was that the trial courts
have such an available resource as an alternative. While the
statutory provisions make frequent reference to State institutions
as appropriate for placement or treatment, we find nothing in the
statute which rules out, precludes, or denies to the trial court
resort to privately owned facilities in appropriate cases.

This brings us then to the next question raised by the Coun-
ty —whether there were sufficient findings supported by the
evidence to support the placement ordered by the trial court. We
believe that question deserves an affirmative response. We
believe that, on the whole, there were sufficient findings based on
the evidence to support the placement ordered by the court.

Affirmed.

Judges HEDRICK and MARTIN (Robert M.) concur.
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LEON C. BRITT anp wirg, RUBY BRITT; JAMES G. BRITT anp wirg, LOUISE
BRITT; anp FRONIA BRITT FREEMAN anD HUSBAND, ERTLE FREEMAN
v. GEORGIA-PACIFIC CORPORATION

No. 7916SC604
(Filed 1 April 1980)

1. Rules of Civil Procedure § 55.1 — setting aside default —no good cause shown
Defendant failed to show good cause for the setting aside of entry of
default where defendant’s affidavits showed that, although the legal depart-
ment of defendant received the suit papers in this case on 7 June 1978, they
were misplaced and not relocated until 12 July 1978, the day entry of default
was made.
2. Trespass § 8~ wrongful cutting of timber —award of nominal and actual
damages improper
In an action to recover for damages to real property and for the value of
timber removed, the trial court erred in awarding nominal damages to plain-
tiffs in addition to actual damages as a result of defendant’s trespass, since
nominal damages are a small sum awarded in recognition of a technical injury
which has caused no substantial damage, but plaintiffs in this case sustained
substantial actual damages.

3. Trespass § 6— evidence of value of timber cut—competency
Evidence was sufficient to support the trial court’s finding of damages
based upon the value of plaintiffs’ timber cut by defendant where the owners
of the land from which the timber was cut testified to their opinions concern-
ing the value of the timber; furthermore, defendant waived any objection as to
competence of such testimony where it failed to object.
4. Trespass § 8.2— wrongful cutting of timber —damages—election

Plaintiffs who sought to recover both their statutory damages for cut
timber and damages for diminution in value of their property elected to
recover their statutory damages when they proceeded upon that theory at
trial and recovered damages thereunder, albeit the court erroneously awarded
them “incidental damages.” G.S. 1-539.1(a).

APPEAL by defendant from Brannon, Judge. Judgment
entered 8 March 1979 in Superior Court, ROBESON County. Heard
in the Court of Appeals 28 January 1980.

Plaintiffs own three acres of land in Robeson County. Defend-
ant owns a much larger tract surrounding plaintiffs’ property on
three sides. Defendant is engaged in the timber business and, on
5 December 1977, entered upon plaintiffs’ land without consent
and cut and removed certain merchantable timber. Plaintiffs
brought suit against defendant for this trespass, asking recovery
for damages to the real property and also for the value of the
timber removed. Defendant failed to plead within the required
time, and default was entered against it. The trial court denied
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defendant’s motion to vacate the entry of default, and the case
was set for trial as to damages. All parties waived jury trial and
after hearing the evidence, the trial court made findings of fact,
conclusions of law, and entered judgment awarding plaintiffs
nominal damages of $10, incidental damages of $2,000 and $3,000
damages for double the value of timber removed, a total of $5,010.
Defendant appeals from the judgment entered.

Lee and Lee, by W. Osborne Lee, Jr., for plaintiff appellees.
I Murchison Biggs for defendant appellant.

MARTIN (Harry C.), Judge.

[1] Defendant first contends the trial court erred in failing to set
aside the entry of default. “For good cause shown the court may
set aside an entry of default, . . ..” N.C. Gen. Stat. 1A-1, Rule
55(d). A motion pursuant to this rule to set aside an entry of
default is addressed to the sound discretion of the court. Privette
v. Privette, 30 N.C. App. 41, 226 S.E. 2d 188 (1976). Whether
“good cause” is shown by movant, who bears the burden of proof,
is in the sound discretion of the trial court and the facts and cir-
cumstances of the particular case govern. Whaley v. Rhodes, 10
N.C. App. 109, 177 S.E. 2d 735 (1970). The exercise of that discre-
tion will not be disturbed on appeal unless a clear abuse of discre-
tion is shown. Frye v. Wiles, 33 N.C. App. 581, 235 S.E. 2d 889
(1977).

Defendant’s affidavits show that although the legal depart-
ment of defendant received the suit papers in this case on 7 June
1978, they were misplaced and not relocated till 12 July 1978, the
day entry of default was made. The trial court in its discretion
held this did not constitute “good cause.” We find no abuse of
discretion by the trial court, and this assignment of error is over-
ruled.

[2] Appellant next contends the court erred in awarding nominal
damages to plaintiffs in addition to actual damages as a result of
defendant’s trespass. We agree. Nominal damages are “a small,
trivial sum awarded in recognition of a technical injury which has
caused no substantial damage.” Wolfe v. Montgomery Ward &
Co., 211 N.C. 295, 296, 189 S.E. 772, 773 (1937). Nominal damages
are recoverable where some legal right has been violated but no
actual loss or substantial injury has been sustained. Hairston v.
Greyhound Corp., 220 N.C. 642, 18 S.E. 2d 166 (1942). Here, plain-
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tiffs have sustained substantial actual damages. They are not en-
titled to an award of nominal damages.

[3] Defendant contends there was no competent evidence to sup-
port the court’s finding of damages for the value of timber cut.
Defendant argues that none of plaintiffs’ witnesses as to value
knew anything about the value of standing timber or of the
timber cut.

The witness Leon C. Britt testified without objection that he
had an opinion as to the value of the timber on plaintiffs’ proper-
ty immediately before it was cut and that this value was $4,000.
The trees were pine and had diameters of from ten inches down.
He had sold timber off other land at a sawmill.

Ertle Freeman testified the property had seedling pines on
it, growing since 1954. In his opinion the timber had a fair value
of $4,000 at the time it was cut. He testified the cost to reforest
or reseed the property would be $1,500.

James Britt also testified without objection that the value of
the timber before cutting was $4,000.

Defendant’s evidence indicated the value of any trees cut by
defendant was considerably less than plaintiffs’ estimates.

By failing to object to plaintiffs’ evidence as to the value of
the timber, defendant waived any objection as to the competence
of this testimony. State v. Blackwell, 276 N.C. 714, 174 S.E. 2d
534, cert. denied, 400 U.S. 946, 27 L.Ed. 2d 252 (1970); Lambros v.
Zrakas, 284 N.C. 287, 66 S.E. 2d 895 (1951). We hold there was suf-
ficient evidence to support the court’s finding of damages based
upon the value of plaintiffs’ timber cut by defendant.

[4] Last, defendant contends the court erred in awarding plain-
tiffs “incidental damages” in addition to damages for timber cut.
Where plaintiff sues for the unlawful cutting or removal of
timber, there are two alternative measures of damages available.
One gives the landowner the difference in the value of his proper-
ty immediately before and immediately after the cutting. Jenkins
v. Lumber Co., 154 N.C. 355, 70 S.E. 633 (1911). The other gives
plaintiff the value of the timber itself. This latter value is then
doubled by reason of N.C.G.S. 1-539.1(a) which allows plaintiff to
recover double the value of timber cut or removed. This statute
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not only doubles the value of the timber cut but imposes strict
liability as well. See Dobbs, Trespass to Land in North
Carolina—Part II. Remedies for Trespass, 47 N.C.L. Rev. 334
(1969).

Here plaintiffs seek to recover both their statutory damages
and damages for the diminution in value of their property. The
loss of value for the timber cut is inextricably involved in the
damages for diminution in value of the real property. Plaintiffs
cannot recover both. We hold that plaintiffs made an election to
recover their statutory damages when they proceeded upon that
theory at trial and recovered damages thereunder, albeit the
court erroneously awarded them “incidental damages.”

Our holding today is in effect a continuation of the election of
remedies a landowner had at common law to sue in trespass de
bonis asportatis for the value of the trees (now doubled by reason
of the statute) or in trespass quare clausum fregit for injury to
the freehold.

The result is: the judgment is vacated and the case is
remanded to the Superior Court of Robeson County for the entry
of judgment in favor of plaintiffs for the sum of $3,000.

Vacated and remanded.

Chief Judge MORRIS and Judge HILL concur.

JOHN W. BARBER v. WILLIAM H. WHITE anp wire, MRS. WILLIAM H.
WHITE

No. 7920DC503
(Filed 1 April 1980)

1. Accord and Satisfaction § 1— cashing of full-payment check

Plaintiff’s cashing of a check with the words “painting in full” marked on
the face of the check constituted an accord and satisfaction as a matter of law
where plaintiff painted defendants’ house on a “cost plus” basis; when the
work was completed satisfactorily, plaintiff presented to defendants a bill for
$2359.19 which defendants contested as too high; defendants offered plaintiff
the check in the amount of $1813.19 as full payment; plaintiff was aware that
the words “painting in full” were on the face of the check; and plaintiff cashed
the check and demanded the balance from defendants.
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2. Uniform Commercial Code § 3— U.C.C. provision inapplicable to full payment
checks
G.S. 25-1-207 is inapplicable to full payment checks.

APPEAL by defendants from Honeycutt, Judge. Judgment
entered 13 February 1979 in District Court, MOORE County.
Heard in the Court of Appeals 9 January 1980.

Plaintiff seeks to recover $615 plus interest which he alleges
defendants owe to him for painting their house. Defendants allege
as an affirmative defense that the parties entered into an accord
agreement, and that pursuant to this agreement plaintiff accepted
a check in full satisfaction of their obligation to him.

Evidence was presented that plaintiff gave defendants an
estimated cost of “somewhere in the neighborhood of $2,700.00”
for painting their house. The parties then entered into a “cost
plus” contract. When the work was completed satisfactorily, plain-

-tiff presented to defendants a bill for $2,359.19, which defendants
contested as too high. Defendants then offered plaintiff a check in
the amount of $1,813.19 as full payment, with the words “painting
in full” marked on the face of the check. Plaintiff was aware at
the time that these words were on the face of the check. Plaintiff
told defendants that he was “in a rather tight position” and need-
ed the money, and that defendants still owed him $615.19. On the
advice of counsel plaintiff then cashed the check and demanded
the balance from defendants, but they have refused to pay.

The court found that there was no accord and satisfaction,
and that defendants are indebted to plaintiff in the amount of
$615. Defendants appeal.

Brown, Holshouser & Pate, by W. Lamont Brown, for plain-
tiff appellee.
Rodney W. Robinson for defendant appellants.

ARNOLD, Judge.

Defendants’ counsel has failed to comply with Rules 9(b)(1)(x) and
(xi), 10(a) and (bX1), and 28(b)3) of the Rules of Appellate Pro-
cedure. It appears from the record that defendants assign error
to the denial of a motion to dismiss, but the only indication in the
record that such a motion was made and denied appears upon the
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face of the judgment. Neither a written motion nor an indication
that an oral motion was made in open court appears. No excep-
tions have been set out in the record, or referred to in defend-
ants’ brief. The brief makes no reference to any assignment of
error. Nevertheless, pursuant to Rule 2 of the Rules of Appellate
Procedure we have considered defendants’ appeal upon its merits.

[1] Defendants would be entitled to have their motion for
dismissal granted only if the evidence presented established an
accord and satisfaction as a matter of law. An accord is an agree-
ment between the parties that discharges a contract or settles a
cause of action, and a satisfaction is the execution of that agree-
ment. Prentzas v. Prentzas, 260 N.C. 101, 131 S.E. 2d 678 (1963);
Baillie Lumber Co., Inc. v. Kincaid Carolina Corp., 4 N.C. App.
342, 167 S.E. 2d 85 (1969). Plaintiff argues that whether the par-
ties intended to reach an accord and satisfaction is a question for
the jury, but the cases which stand for that proposition are
distinguishable from the one now before us. See, e.g., Allgood v.
Wilmington Savings & Trust Co., 242 N.C. 506, 88 S.E. 2d 825
(1955) (whether a receipt signed by plaintiff for a portion of in-
surance benefits was an acceptance of the portion in full settle-
ment of her claim); Blanchard v. Edenton Peanut Co., 182 N.C. 20,
108 S.E. 332 (1921) (whether a check enclosed with a statement of
the account marked “We enclose check to cover” was sent on con-
dition that its acceptance would be a full settlement). The present
case is concerned with what is commonly known as a “full pay-
ment check,” that is, a check marked with some indication that it
is tendered in full payment of a disputed claim, and in such cases
the cashing of the check has been held to be an accord and
satisfaction as a matter of law. For example, in Moore v. Greene,
237 N.C. 614, 75 S.E. 2d 649 (1953), the plaintiff creditor, having
expressed to the debtor his dissatisfaction with the amount
tendered in the check marked “For Settlement,” proceeded to
cash the check. The court said: “The plaintiff had a right to
decline the proffered settlement and sue for the full amount he
claimed was due. . . . We think he made his election when he
cashed the check and may not now be allowed to change his posi-
tion and avoid the effect of his acceptance of the check tendered
him by the defendant.” Id. at 616-17, 75 S.E. 2d 650. Accord,
Phillips v. Phillips Construction Co., Inc., 261 N.C. 767, 136 S.E.
2d 48 (1964); Davis Sulphur Ore Co. v. Powers, 130 N.C. 152, 41
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S.E. 6 (1902); Brown v. Coastal Truckways, Inc., 44 N.C. App. 454,
261 S.E. 2d 266 (1980).

[2] The parties argue the effect of G.S. 25-1-207 upon the facts
now before us, but in the recent case of Brown v. Coastal
Truckways, Inc., supra, we determined that this statute does not
apply to full payment checks. We based this holding upon the
plain words of the statute, saying: “If [G.S. 25-1-207] does apply, it
would be for the reason that plaintiff assented to ‘performance in
a manner . .. offered by’ the defendant . .. [and] [w]hen the
plaintiff . . . notified defendant he would not accept the check in
full payment, he did not assent to ‘performance in a manner .
offered by’ the defendant. This would make G.S. 25-1-207 inap-
plicable. . . .” Id. at 457, 261 S.E. 2d at 268.

Plaintiff’s cashing of the check marked “painting in full”
established an accord and satisfaction as a matter of law. Defend-
ants were entitled to have their motion to dismiss granted. The
judgment of the trial court is

Reversed.

Judges CLARK and ERWIN concur.

IN THE MATTER OF CHARLENE DAWN CRADDOCK

No. 7917D(C845
(Filed 1 April 1980)

Appeal and Error § 9— order awarding custody of neglected child—custody
changed pending appeal —appeal moot
Questions raised by the parents of an allegedly neglected child concerning
the validity of a proceeding which resulted in the placement of custody in the
county department of social services were rendered moot since, pending ap-
peal, the district court entered an order returning the legal custody of the
child to her parents and terminating the custody of the department of social
services.

APPEAL by defendant from McHugh, Judge. Order entered 4
June 1979 in District Court, ROCKINGHAM County. Heard in the
Court of Appeals 1 February 1980.
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Charlene Dawn Craddock is the infant child of Debbie Crad-
dock and Charles Cox. On 27 March 1979, Charlene was admitted
to Moses Cone Hospital in Greensboro following a seizure. Upon
examination by Dr. Martha Sharpless, it was determined that
Charlene had a chronological age of eight months, but a
developmental age of five months. She was diagnosed as suffering
from hemiparesis, a slight paralysis or weakness affecting the
muscles on one side or half of the body. Charlene’s encephalo-
graph was abnormal and she was suffering from a seizure
disorder of unknown origin. Her condition was diagnosed as
“failure to thrive.” Dr. Sharpless communicated these findings to
the Rockingham County Department of Social Services (DSS).

Charlene remained in the hospital for approximately one
month. On 10 April 1979, the DSS filed a petition in the District
Court in which it was alleged that Charlene was a neglected child
as defined by G.S. TA-278(4), and the DSS prayed for a hearing to
determine whether the child was in need of the care, protection
and discipline of the court. On the same day, an immediate order
was issued to the DSS to take custody of Charlene and place her
in a foster home, pending a hearing on the merits. Neither the
petition nor the immediate custody order was served on either
parent. On 13 April 1979 a juvenile order was issued by the
Distriet Court, providing that Charlene remain in the custody of
the DSS until a hearing was held on the merits. On 12 May 1979,
Debbie Craddock was served with a juvenile summons and a copy
of the petition. On 18 May 1979, respondent appeared and moved
to dismiss and to quash the summons. That motion was denied.
On the same day, the court entered an order appointing George
Fulp as guardian ad litem for Charlene.

At the 4 June 1979 hearing, the State presented the
testimony of Dr. Sharpless, Donnie Lawson, an employee of DSS,
and Mrs. Barbara Knight, a public health nurse in Rockingham
County. They testified as to Charlene’s health, the conditions in
her mother’s home, and the relationship between the child and
her parents. There was evidence of neglect, but no evidence of
abuse. The parents did not testify. Following the hearing, the
trial court entered an order finding Charlene to be a dependent
child within the meaning of G.S. TA-278(3). The court found that it
was in the best interest of the child that her physical custody be
placed with her mother, but that legal custody remain with the
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DSS. The court ordered further interviews between the parents
and Dr. Sharpless, counseling between the parents and the Rock-
ingham County Mental Health Department, and that regular
reports be issued by the Department as to the progress of the
counseling sessions. The court retained jurisdiction of the matter.

Attorney General Rufus L. Edmisten, by Associate Attorney
" Mary Elizabeth Noonan, for petitioner appellee.

Smith, Moore, Smith, Schell & Hunter, by Suzanne Reynolds,
and Leigh Rodenbough, for respondent appellants.

George Fulp for the child.

WELLS, Judge.

Respondent parents have brought forward assignments of er-
ror in which they assail the proceedings as void for lack of proper
notice to the parents, violating their rights to substantive and
procedural due process. They also call into question the constitu-
tionality of G.S. TA-278(4) and former G.S. TA-284 for “vagueness”.
Counsel for both respondents and the state have presented ex-
cellent briefs and arguments. We do not reach the questions
presented, however, for the reason that they are now moot. Upon
recommendation of the DSS, on 26 November 1979, the District
Court entered an order returning the legal custody of Charlene to
her parents and terminating the custody of the DSS. Pursuant to
the then existing provisions of G.S. 7TA-289, the trial court had
jurisdiction to enter such an order. Thus, there is now no existing
controversy for this Court to resolve. “When, pending an appeal
to this Court, a development occurs, by reason of which the ques-
tions in controversy between the parties are no longer at issue,
the appeal will be dismissed for the reason that this Court will
not entertain or proceed with a cause merely to determine
abstract propositions of law or to determine which party should
rightly have won in the lower court.” Parent Teacher Assoc. v.
Bd. of Education, 275 N.C. 675, 679, 170 S.E. 2d 473, 476 (1969).

Appellants have expressed concern as to the finality of the
trial court’s order of 26 November 1979, thus suggesting that the
matter in controversy may not have been rendered moot by that
order. We hold that the order of 26 November 1979 finally
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disposes of this matter and finally determines the matters in con-
troversy in this case.

Appeal dismissed.

Judges MARTIN (Robert M.) and ERWIN concur.

HELEN G. McBRYDE, ADMINISTRATRIX OF THE ESTATE OF NELL L
STEWART v. SINA 1. FEREBEE, WIDOW; JULIA I. SMITH, WIDOW;
LUDIE I. BAYSDEN, WIDOW; CHURCH IPOCK; LOUIS I. IPOCK; W. A.
IPOCK; VERNICE FULCHER; PAT WILSON; BONNIE BRINKLEY; RILEY
0. GODLEY; JAMES ARTHUR IPOCK, Winow

No. 79118C836
(Filed 1 April 1980)

Wills § 62— joint will —simultaneous death requirement for beneficiaries to take

In order for the named beneficiaries to take under the provisions of a
joint will, the will required that the testator and testatrix must have been
killed or suffered death in one of the ways contemplated by the Uniform
Simultaneous Death Act, G.S. 28-161.1 (now G.S. 28A-24-1), and since this did
not occur, the estate of the testatrix passed to her heirs at law.

APPEAL by certain of the defendants from Preston, Judge.
Judgment entered 6 June 1979 in Superior Court, LEE County.
Heard in the Court of Appeals 18 March 1980.

This is an action for a declaratory judgment construing the
will of Nell I. Stewart. J. L. Stewart and his wife Nell I. Stewart
executed a joint will in 1954. J. L. Stewart died 15 February 1977,
and Nell I. Stewart died two months later. Under the joint will,
the survivor of J. L. Stewart and Nell I. Stewart was to receive
the entire estate of the other. The will also contains this provi-
sion:

“ITEM THREE: If J. L. Stewart and Nell I. Stewart, his wife,
shall both be killed or suffer death in one of the situations
contemplated by Article 17-A of Chapter 28 of the General
Statutes of North Carolina, then in that event, it is the will,
intention and desire of the testators that the entire estate of
said parties go, share and share alike to Riley Godley and
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Mrs. Helen Godley McBryde, their heirs and assigns, in fee
simple and absolutely forever....”

From a judgment holding Helen G. McBryde and Riley O.
Godley to be the sole beneficiaries under the will of Nell I.
Stewart, all defendants except Riley O. Godley appealed.

Staton, Betts, Perkinson and West, by William W. Staton
and Stanley W. West, and Henderson and Baxter, by David S.
Henderson, for plaintiff appellee.

Love and Wicker, by Jimmy L. Love, for defendant ap-
pellants.

WEBB, Judge.

We hold that the will of Nell I. Stewart is not ambiguous and
that Helen G. McBryde and Riley O. Godley take under the will
only in the event of certain contingencies which did not occur. As
we read Item Three of the will, in order for Helen G. McBryde
and Riley 0. Godley to take under the will, J. L. Stewart and Nell
I. Stewart must have been Kkilled or suffered death in one of the
ways contemplated by the Uniform Simultaneous Death Act, G.S.
28-161.1 (now G.S. 28A-24-1). This did not occur, and the estate of
Nell I. Stewart passes to her heirs at law.

The superior court held and appellee argues the contingen-
cies of Item Three should be construed in the disjunctive; that is,
if J. L. Stewart and Nell I. Stewart were either killed or died in a
situation contemplated by the Uniform Simultaneous Death Act,
the estate of Nell I. Stewart would pass under Item Three of the
will. The superior court then found the word “kill” to be am-
biguous and took evidence as to the testamentary intent of Mr.
and Mrs. Stewart. We hold that if this disjunctive interpretation
of Item Three is correct, the phrase “shall both be killed” is not
ambiguous. We believe the words "“be killed,” in their ordinary
meaning, connotes some external force causing death. See Black’s
Law Dictionary 782 (5th Ed. 1979) for a definition of “kill.”
Neither J. L. Stewart nor Nell I. Stewart was killed.

We reverse the superior court and remand for an order con-
sistent with this opinion.
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Reversed and remanded.

Judges HEDRICK and WELLS concur.

STATE OF NORTH CAROLINA v. STEVEN EDWIN RICE

No. 792650969
(Filed 1 April 1980)

Constitutional Law § 50— 49 days between indictment and trial —Speedy Trial Act
complied with
The State was in compliance with the provisions of the Speedy Trial Act

where 49 days elapsed between defendant’s indictment and trial. G.S.
15A-701(a1)(1).

APPEAL by defendant from Kirby, Judge. Judgment entered
21 May 1979 in Superior Court, MECKLENBURG County. Heard in
the Court of Appeals 5 March 1980.

Defendant was tried and convicted of felonious escape. From
that conviction, defendant appeals.

Attorney General Edmisten, by Assistant Attorney General
David Roy Blackwell, for the State.

Assistant Public Defender Grant Smithson, for defendant ap-
pellant.

VAUGHN, Judge.

This appeal raises as its sole assignment of error the issue
whether the State has complied with the Speedy Trial Act. G.S.
15A, Art. 35. Defendant’s motion to dismiss on the ground that
the State had failed to comply with the act was denied.

A warrant was issued on 13 June 1978 alleging defendant’s
felonious escape from prison on 11 June 1978. Defendant was ar-
rested on 14 November 1978 on the warrant for felonious escape
which was served seven days later. Defendant filed a motion for
speedy trial on 27 December 1978. A probable cause hearing was
waived by defendant on 5 January 1979, at which time a public
defender was appointed to represent him. On 2 April 1979, de-
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fendant was indicted for felonious escape. Defendant’s counsel
made a motion on 8 May 1979 for dismissal of the case pursuant
to G.S. 15A-701(al) and for failure to allow the defendant his Sixth
Amendment right to a speedy trial. This motion was denied 11
May 1979, and the trial followed on 21 May 1979. The time span
from arrest to trial was 188 days, with 133 days between service
of the warrant for arrest and the date of indictment. Only forty-
nine days elapsed from indictment to trial.

The Speedy Trial Act provides in pertinent part:

(al) Notwithstanding the provisions of G.S. 15A-701(a)
the trial of a defendant charged with a criminal offense who
is arrested, served with criminal process, waives an indict-
ment or is indicted, on or after October 1, 1978, and before
October 1, 1980, shall begin within the time limits specified
below:

(1) Within 120 days from the date the defendant is ar-
rested, served with eriminal process, waives an indictment,
or is indicted, whichever occurs last.

G.S. 15A-701(a1)1) (emphasis added). On the facts of this case, the
last of the items specified in G.S. 15A-701(a1)(1) to occur was the
indictment of defendant on 2 April 1979. The trial was forty-nine
days later. The State, therefore, met the 120 day time frame of
the statute. The State was in compliance with the statutory provi-
sions of the Speedy Trial Act.

Defendant did not address the issue of whether in this case
he was denied his Sixth Amendment right to a speedy trial and
consequently we do not consider that issue which, among other
things, would have required a showing of reasonable possibility of
prejudice. See State v. Johnson, 275 N.C. 264, 167 S.E. 2d 274
(1969); State v. Davis, 33 N.C. App. 487, 235 S.E. 2d 416 (1977).

No error.

Chief Judge MORRIS and Judge ARNOLD concur.
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STATE OF NORTH CAROLINA v. LESLIE JAMES BROCK

No. 7955C907
(Filed 1 April 1980)

Criminal Law § 153— appeal to Court of Appeals —motion for appropriate relief —
newly discovered evidence —no jurisdiction in trial court

Where an incest case had been appealed from the superior court to the
Court of Appeals, the superior court had no authority to consider defendant’s
motion under G.S. 15A-1415(b)(6) for appropriate relief on the ground of newly
discovered evidence, but such motion should have been made in the appellate
division. G.S. 15A-1418(a).

APPEAL by the State of North Carolina from Reid, Judge.
Order entered 9 May 1979 in Superior Court, PENDER County.
Heard in the Court of Appeals on 26 February 1980.

Defendant was convicted of incest. From a judgment dated 21
November 1978, imposing a prison sentence of 12 to 15 years, he
filed notice of appeal to this Court on 30 November 1978. By
order dated 30 November 1978 the Judge of the Superior Court
gave the defendant 60 days within which to prepare and serve his
record on appeal, and the State was given 30 days to serve excep-
tions or its countercase.

On 3 April 1979 the defendant filed in the Superior Court a
Motion for Appropriate Relief pursuant to “Article 89, Section
15A-1411 et seq.” of the General Statutes. On 9 May 1979, after a
hearing, Judge Reid allowed defendant’s motion and ordered a
new trial. The State appealed pursuant to G.S. § 15A-1445(a)2).

Attorney General Edmisten, by Associate Attorney Richard
L. Kucharski, for the State.

Vance B. Gavin for the defendant appellee.

HEDRICK, Judge.

The State argues that, under the circumstances of this case,
the Superior Court lacked authority to consider and allow defend-
ant’s Motion for Appropriate Relief and order a new trial. We
agree.
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G.S. § 15A-1415(a) provides that “[a}t any time after verdict,
the defendant by motion may seek appropriate relief upon any of
the grounds enumerated in this section.” G.S. § 15A-1415(b) pro-
vides that:

The following are the only grounds which the defendant may
assert by a motion for appropriate relief made more than 10
days after entry of judgment:

(6) Evidence is available which was unknown or
unavailable to the defendant at the time of the trial, which
could not with due diligence have been discovered or made
available at that time, and which has a direct and material
bearing upon the guilt or innocence of the defendant.

It is clear that defendant’s Motion for Appropriate Relief is
brought pursuant to G.S. § 15A-1415 and, specifically, subsection
(b)(6) thereof. This statute is silent as to which court has jurisdic-
tion to hear the motion.

However, the power of a court to act on a motion brought
pursuant to G.S. § 156A-1415 in a case that has been appealed to
the appellate division is specifically set forth in G.S. § 15A-1418(a)
which provides:

When a case is in the appellate division for review, a motion
for appropriate relief based upon grounds set out in G.S.
15A-1415 must be made in the appellate division. For the pur-
pose of this section a case is in the appellate division when
the jurisdiction of the trial court has been divested as provid-
ed in G.S. 15A-1448, . . .

See State v. Jones, 296 N.C. 75, 248 S.E. 2d 858 (1978). Since the
case had been appealed from the Superior Court to the Court of
Appeals, it is clear, therefore, that Superior Court Judge Reid
had no authority to consider defendant’'s Motion for Appropriate
Relief and order a new trial.

Order vacated and cause remanded.

Judges WEBB and WELLS concur.
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AGEE v. AGEE Rockingham Affirmed
No. 7917DC1007 (12CVD1425)
BAUGESS v. SWIFT Industrial Comm. Affirmed
No. 7910IC925 (G-3712)
DUPREE v. DUPREE Harnett No Error
No. 7911DC954 (7T7CVD0277)
GRAYBAR ELECTRIC v. Forsyth Affirmed

SENTINEL SYSTEMS (78CVS1999)
No. 7921DC859
GUDGER v. BAILEY Mitchell Affirmed
No. 792480773 (T6CVS42)
HILTON v. PETERS Catawba Affirmed
No. 79258C718 (T9CVS828)
MILLS v. MILLS Randolph Reversed
No. 7919DC964 (79CV449)
PIANO CO. v. EXHIBIT WORLD  Burke No Error
No. 792550649 (18CVS139)
ROBESON FURNITURE v. McKAY Robeson Reversed
No. 7916DC815 (78CVD1300)
SMITH v. PETERS Beaufort Affirmed
No. 792DC422 (718CVS129)
STATE v. BENNETT Iredell No Error
No. 79225C912 (T8CRS9778)

(T8CRS9777)

STATE v. DAVIDSON Buncombe No Error
No. 79285C1028 (T9CRS0361)
STATE v. DIAL Robeson No Error
No. 7916SC1029 (T9CR3848)
STATE v. HUNEYCUTT Stanly No Error
No. 7920SC1097 (T9CR05487)
STATE v. LEDFORD Pitt No Error
No. 793SC1015 (T8CRS18988)
STATE v. MOORE Mecklenburg No Error
No. 7926SC885 (78CRS136583)
STATE v. NOBLES Pitt No Error
No. 7938C924 (78CRS18582)
STATE v. PARTIN Wake No Error
No. 7910SC906 (78CR15397)
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TOWN OF SCOTLAND NECK v. WESTERN SURETY COMPANY

No. 7965C504
(Filed 15 April 1980)

1. Principal and Surety § 1— action on town clerk’s bond —testimony as to term
of office

Testimony as to the term of office of a town clerk was competent in an ac-

tion on the clerk’'s bond to show that the payment of an annual premium for

the bond was for the purpose of paying for a bond covering an annual term.

2. Principal and Surety § 5— bond of town clerk—annual premium
payment —separate bond for each year —liability for amount embezzled in each
year

Where a town clerk was reappointed annually by the town commissioners,
and statutes required the clerk to be bonded as an employee handling money
and authorized the commissioners to set the term of office of the clerk and to
vary the penal amount of the bond, the payment of an annual premium for the
bond in a penal sum of $20,000 converted the bond into a new and separate
bond for each year, and the surety on the bond was liable for the amount
embezzled by the clerk in each year the bond was in effect up to the penal sum
of $20,000 rather than for only the total sum of $20,000 for all sums embezzled
by the clerk during all the years the bond was in effect.

3. Principal and Surety § 1.1— surety on town clerk’s bond —payment of restitu-
tion by clerk —extinguishment of portion of surety’s liability

Where a town clerk was given a suspended sentence in a criminal action
on the condition that he make restitution to the town for amounts he em-
bezzled by paying $15,000 cash, placing $10,000 cash in escrow, giving a
$15,000 note secured by a home mortgage, and giving a $22,000 unsecured
note, the liability of the surety on the clerk’s bond was extinguished only to
the extent of the $15,000 cash paid by the clerk to the town, since there has
been no final payment of the remainder of the obligation and the possible
liability of the surety for such remainder has not been extinguished.

Judge PARKER dissenting.

APPEAL by plaintiff from Peel, Judge. Judgment entered 1
February 1979 in Superior Court, HALIFAX County. Heard in the
Court of Appeals 9 January 1980.

James Elisha Boyd, Jr. was appointed Town Clerk for the
Town of Scotland Neck for a term beginning 10 September 1964
and served thereafter until 2 September 1977. On 31 August 1971,
Boyd and Western Surety Company entered into an official bond
as principal and surety, respectively, in favor of the Town of
Scotland Neck, which provided inter alia,
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THE CONDITION OF THE ABOVE OBLIGATION IS SUCH,
That whereas, the said Principal has been appointed to the
office of Town Clerk for the term beginning the 10th day of
September, 1966, and the term being continuous. . . .

Now, THEREFORE, if the said Principal shall in all things
faithfully perform the duties of his office and shall honestly
account for all moneys and effects that may come into his
hands in his official capacity during the said term, then this
obligation to be void, otherwise to remain in full force and ef-
fect.

This bond is executed by the Surety upon the following
express conditions, which shall be conditions precedent to the
right of recovery hereunder:

* * * * * *

SECOND: This bond may be canceled by the Surety as to
future liability by giving written notice, by Certified Mail, ad-
dressed to each, the Principal and the Obligee at Scotland
Neck, N. C., and thirty (30) days after the mailing of said
notices by Certified Mail, this bond shall be canceled and null
and void as to any liability thereafter arising, the Surety re-
maining liable, however, subject to all the terms and condi-
tions of this bond for any and all acts covered by this bond
up to the date of such cancelation.

On 2 September 1977, Boyd confessed to the mayor of the
town that he had misappropriated town funds and resigned. Boyd
testified that he had embezzled a total of $70,287.10 and that the
misappropriation should be charged after 1 July 1973, as follows:

November 27, 1973 $ 9,384.30
December 4, 1973 3,927.74
February 26, 1974 357.44
July 24, 1975 15,000.00
May 21, 1976 10,000.00
July 14, 1976 1,641.99
March 31, 1977 5,877.32
July 15, 1977 7,000.00
July 15, 1977 611.30

July 15, 1977 2,763.80
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July 29, 1977 $ 2,366.27
August 7, 1977 50.24
August 12, 1977 2,141.51
August 16, 1977 2,320.23

The Western Surety Company tendered the Town of Scot-
land Neck the sum of $20,000 as payment in full of all obligations
arising under the bond. The sum was refused, and suit was
entered by the Town of Scotland Neck against Western Surety
Company for $67,719.68. Boyd pled guilty to embezzlement, and
sentence was suspended under an agreement with the court for
repayment which included the following:

(1) Payment of $15,000 in cash;

(2) $10,000 placed in escrow by Boyd's wife for his benefit;
(3) $15,000 note secured by mortgage on home;

(4) $22,112.77 secured by open note.

The two notes and $10,000 are being held in escrow pending
the decision in this case.

At the close of the plaintiff's evidence, the defendant
tendered $20,000 and moved for directed verdict. The court
granted the defendant’s motion. Plaintiff appealed.

Josey, McCoy & Hanudel, by C. Kitchin Josey, for plaintiff
appellant.

Battle, Winslow, Scott & Wiley, by Robert L. Spencer, for
defendant appellee.

HILL, Judge.

The plaintiff contends the court committed prejudicial error
by failing to allow testimony before the jury by plaintiff’s
witnesses concerning the term of office of the town clerk of Scot-
land Neck who was bonded by defendant, and thereafter allowing
the defendant’s motion for a directed verdict.

By stipulation of the parties, it was agreed that an annual
premium was paid on the bond from 1971 through 1977, and that
the defendant was promptly and properly notified of the loss. The
plaintiff tendered Boyd, who would have testified that he was ap-
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pointed as town clerk for a yearly term, and that no other person
served as clerk from 1964 until the fall of 1977. However, such
testimony was excluded by the trial judge. Likewise, the trial
court excluded testimony of the present town clerk who would
have testified that he was custodian of the town minute books;
that he had gone through them and found the following records
concerning the appointment of James Boyd as town clerk:

(a) That James E. Boyd, Jr. be sworn in as the new clerk ef-
fective September 11, 1964.

(b) That Town Clerk be appointed Town Treasurer on
August 17, 1966.

(¢) For the years 1965, 1967, 1968, 1969, 1970, and 1971 —no
record.

(d) That Clerk James E. Boyd, Jr. be appointed Tax Collector
for one year, from July 1, 1972 through June 30, 1973.

{e) That Clerk James E. Boyd, Jr. be retained for the year
1973-74, and be appointed budget officer.

{f) That James E. Boyd, Jr. be appointed tax collector and
town clerk for the fiscal year 1974-75.

(g) That James E. Boyd, Jr. be appointed town clerk and tax
collector the next fiscal year (1975-76). (Meeting held 6
June 1975).

(h) That James E. Boyd, Jr. be appointed tax collector and
finance officer for the year 1976-77.

(i) That James E. Boyd, Jr. be appointed clerk and tax collec-
tor for 1977-78,

[1] We must face the question of whether the actual term (or
terms) of the office of clerk as principal on the bond is relevant.
The plaintiff contends such evidence is relevant, in that it would
show that payment of the annual premium was for the purpose of
paying for a bond covering an annual term. The defendant con-
tends that such evidence is irrelevant and should be excluded.

As a general rule, the liability of a surety on an official bond
is to be determined by the language of the contract and cannot be
enlarged beyond the scope of its definite terms. Henry v. Wall,
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217 N.C. 365, 8 S.E. 2d 223 (1940). However, it is well settled that
the statutory bond of a public officer must be written in accord-
ance with the provisions of the applicable statute, Washington v.
Trust Co., 205 N.C. 382, 171 S.E. 438 (1933); and “. . . that general
laws of a State in force at [the] time of execution and performance
of a contract become a part thereof . . . .” Hood, Comr. of Banks
v. Simpson, 206 N.C. 748, 757, 175 S.E. 193 (1934),

Recognizing that the duties of clerks to municipal corpora-
tions and the services rendered by the town to its citizens and
the complexity of its government vary from town to town, our
legislature as far back as 1917 provided:

C.S. § 2826. City Clerk elected; powers and duties. The
governing body shall, by a majority vote, elect a city clerk to
hold office for a term of two years and until his successor is
elected and qualified. He shall have such powers and perform
such duties as the governing body may from time to time
prescribe in addition to such duties as may be prescribed by
law. He shall keep the records of the meetings. The person
holding the office of the city clerk at the time when any of
the plans set forth in this act shall be adopted by such city
shall continue to hold office for the term for which he was
elected, and until his successor is elected and qualified.

This section was expanded by G.S. 160-273.
Currently, G.S. 160A-171 provides:

There shall be a city clerk who shall give notice of
meetings of the council, keep a journal of the proceedings of
the council, and be the custodian of all city records, and shall
perform any other duties that may be required by law or the
council.

Recognizing further the need to protect the public from
wrongful acts of public officials and employees, the legislature in
1917 enacted the following statute:

C.S. § 2828. Bonds required. Every official, employee, or
agent of any city who handles or has custody of more than
one hundred dollars of such city's funds at any time shall,
before assuming his duties as such, be required to enter into
bond with good sureties, in an amount sufficient to protect



N.C.App.] COURT OF APPEALS 129

Town of Scotland Neck v. Surety Co.

such city, payable to such city, and conditioned upon the
faithful performance of his duties, and a true accounting for
all of the funds of the city which may come into his hands,
custody or control, which bond shall be approved by the
mayor and board of aldermen or other governing body and
deposited with the city.

This statute was re-codified in 1943 as G.S. 160-277. In 1971
the section was renumbered as G.S. 159-29, and in 1975 the limits
of the bond were raised to $250,000. Previous amendments provid-
ed the bond premium be paid by the municipal authority. Hence,
it is apparent that since 1917, our statutes have continuously re-
quired officials such as Boyd to be bonded as an employee of the
town handling money, even though no bond is required to cover
wrongdoing in his clerical duties.

It is well recognized that a municipality is a political subdivi-
sion of the state. Its ordinances are laws within its jurisdiction,
and those living therein or doing business therein are presumed
to know such laws and are bound thereby.

“This Court has consistently held that our courts of general
jurisdiction and the Supreme Court will not take judicial notice of
a municipal ordinance.” (Citations omitted.) Surplus Co. wv.
Pleasants, 263 N.C. 587, 591, 139 S.E. 2d 892 (1965). Although
there is no record of any local ordinance requiring Boyd to be
bonded, nevertheless, it is of no consequence. A review of the of-
fices to which Boyd was appointed indicates not only that he
served as town clerk, but also upon different occasions as tax col-
lector, finance officer and town treasurer. Furthermore, G.S.
160A-171 provides that the clerk shall perform such other duties
as may be required by law or the council. It is clear from the of-
fices Boyd held that he was required to be bonded, and also that
he had many opportunities to embezzle large amounts of town
money.

By annually appointing Boyd to the position of clerk and tax
collector, or finance officer, or treasurer, the governing body of
the town acknowledged that the term of office expired annually.
Boyd was not holding over. His term was not continuous. Other-
wise, there would have been no need to go through the for-
malities of such reappointment. The clerk under the law in effect
when the bond was initially written (1971) served a term of “two
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years and until a successor [was] qualified and elected.” But the
Home Rule Bill, G.S. 160A, which became effective 1 January
1972, granted town commissioners the right to elect clerks to
serve at the pleasure of the board, and it is evident that the town
commissioners appointed Boyd to serve amnual terms after 1
January 1972. Evidence of Boyd's term of office and the position
held were relevant and should have been admitted.

[2] Having established that the terms of office for Boyd were
severable and successive, we now address the issue of whether a
separate obligation was created under the bond with each new ap-
pointment and upon payment of the annual premium. We hold
there was.

If the defendant had written a new bond with each reappoint-
ment, the bond so written certainly would have been cumulative;
and the defendant would have been liable to the limits of the
bond for defalcations occurring during the terms of each respec-
tive bond. See generally, Fidelity Co. v. Fleming, 132 N.C. 332, 43
S.E. 899 (1903); Pickens v. Miller, 83 N.C. 543 (1880); Hughes v.
Boone, 81 N.C. 204 (1878).

In the case of Lee v. Martin, 186 N.C. 127 (1923), reh. granted
188 N.C. 119 (1924), the defendant gave bond as clerk of court and
subsequently was elected to another four-year term. No new bond
was written for this additional four-year term by the surety, but
premiums on the bond were continually paid into the second
term, when the clerk was forced to resign because of misap-
propriation of funds. The Supreme Court held the surety liable
for the face amount of the policy for each term, based upon the
surety’s written acknowledgment that the bond had been re-
newed and was in force at the commencement of the second term,
and its acceptance of the premium therefor.

The case of Hood, Comr. of Banks v. Simpson, supra, is
remarkably similar to the case before us and is controlling. In
that case the cashier of a bank was elected annually by the bank’s
board of directors and required to give bond in accordance with
the bylaws. The cashier was reelected annually and required to
give bond, but the penal sum was not altered. Upon taking office,
the cashier gave the required bond, the period of the bond being
indeterminate, and each year the bond was renewed. The cashier
embezzled $20,000. A unanimous Court stated at page 753-4:
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The question involved: When a bond which guarantees the
fidelity of a bank cashier and guarantees the bank against
loss by reason of embezzlement, ete., of said cashier, is ex-
ecuted for an indefinite term and thereafter is kept in force
by the payment of annual premiums, does the fact that said
cashier was elected at the time said bond was executed for a
term of one year and was thereafter reelected each year for
a like term, and was required at each reelection to give bond,
all of which was expressly directed by the by-laws of said
bank and in conformity with the statutes requiring the officer
to give bond, constitute said bond one continuous transaction
or is each and every renewal thereof a separate and distinet
bond? We think under the facts and circumstances of this
case, that each and every renewal thereof is a separate and
distinct bond or independent contract. (Emphasis added.)

In explaining the reason for their decision, the Court stated
at page 759 that,

We desire to set forth what was said in AETNA CASUALTY &
SURETY CO. v. COMMERCIAL STATE BANK OF RANTOUL, ILL.,
18 Fed (2d Series), 474 (475-6): ‘Contracts of insurance
guaranteeing honesty and fidelity are made for the purpose
of furnishing, for an adequate compensation, indemnity to the
insured, and should therefore be liberally construed. . ..
Here defendant paid an annual premium for insurance. Under
plaintiff's theory, if there were a loss of $10,000, the first
year, not discovered until the end of the three years’ period,
then, though defendant had paid premiums for the second
and third years, it would have no protection for those years,
no insurance, for the reason that the penalty of the bond
would be completely exhausted by the first year’s losses and
nothing would remain to cover losses in the second and third
years. In such case, the second and third years’ premiums
would be paid by defendant for nothing whatever. No sane
man would say that this was the intention of defendant, and
the court is most loathe to believe that it was the intent of
plaintiff, a widely known insurance company, dependent upon
the good will and esteem of the public and its customers for
its commercial welfare, so to frame its contract of indemnity
as to extract premiums from the insured without giving
anything in return. Brief indeed would be its life of business
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prosperity and public esteem, were it known that it would be
guilty of such a game of ‘heads I win, tails you lose.’

The case of United States Fidelity & Guaranty Company v.
Crown Cork and Seal Co., 145 Md. 513, 125 A. 818 (1924), although
not on point with the type of bond sub judice, addresses the ex-
tent of liability on a bond during different periods. In U.S.F.&G.,
supra, the policy provided that the insurer does not assume
liability for any default or defaults in the aggregate exceeding the
amount of its suretyship as determined by the original obligation
of suretyship. The employee was originally covered in the sum of
$20,000, which amount was changed from time to time as provided
in the policy. Prior to 1 March 1922, coverage totaled $25,000.
After 1 March 1922, coverage was reduced to $10,000. On 14
December 1922, it was discovered that the employee had embez-
zled $13,079.82 between 4 May 1921 and 1 March 1922; and
$14,459.47 between 1 March 1922 and 14 December 1922. The in-
surer paid the $13,979.82 and denied liability as to the $14,459.47.

The annual notice of premium from USF&G to the insured
contained the following language: “[Insurer] does not assume
liability during any year or years, or for any default or defaults in
the aggregate exceeding the amount of its suretyship as deter-
mined by the original obligation of suretyship.” The insurer con-
tended there was but one bond, originally in the sum of $25,000,
and subsequently reduced to $10,000; and that it had paid its
obligations arising out of defalcations while the $25,000 coverage
was in effect.

The Maryland Court held that when losses occurred in
separate periods, USF&G would be liable up to the amount in
force in each period respectively. The premium was paid annually.
At the end of any year the insured could have terminated the cur-
rent contract of insurance and could have procured a new bond
from the insurer. In that event it could not well be said that the
insurer would not have been liable on each bond for losses during
each period respectively. To hold that no further liability existed
after payment of $13,079.82 to cover losses incurred prior to 1
March 1922, when the amount of the bond was $25,000 and to hold
that no liability existed for losses occurring after 1 March 1922,
when the bond was $10,000, would be to hold that the insured was
paying for what it did not receive. A single premium, buying a
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$25,000 policy had been paid. The Maryland Court held that such
construction as contended by the insurer would be forced, un-
substantial, and unreasonable, for if the insured believed that
under the policy he was receiving no protection for losses occur-
ring after 1 March 1922, it is unlikely it would have continued to
pay the same premiums it had paid when it did receive such pro-
tection. Nor can it be assumed that the insurer so understood it
because it must have known that it could not readily sell in-
surance on such terms.

It is common sense to apply such reasoning to the case
before us. This case is one of first impression covering the exact
facts in question, and we are aware of the decisions in other
jurisdictions which may reach a different result under similar cir-
cumstances. See United States v. American Surety Co. of New
York, 172 F. 2d 135 (2d Cir. 1949), 7 A.L.R. 2d 940, cert. denied
337 U.S. 930 (1949), and annotations covering each side of the
problem. Nevertheless, we hold that acceptance of the equal an-
nual premiums by the defendant, together with Boyd’s annual
reappointments and the statutory requirement that he be bonded,
acts as a renewal of the bond by the parties and estops defendant
from denying coverage on an annual term basis. To hold other-
wise would be to hold that Western Surety, “One of America’s
Oldest Bonding Companies,” would be guilty of framing its con-
tract of indemnity so as to *. . . extract premiums . . . without
giving anything in return.” Sémpson, supra, at p. 759. We make
the finding, fully cognizant of Indemnity Co. v. Hood, 226 N.C.
706, 40 S.E. 2d 198 (1946). We believe the facts in that case are
not so distinguishable from the facts in Simpson and believe fur-
ther that Simpson is the better reasoned opinion of the two and
governs the result in the immediate case. It should be noted that
in Simpson, Chapter 4, § 61 of the Public Laws of 1921, required
the bank clerk to be bonded and enabled the board of directors to
vary annually the amount of indemnity the bond would provide.
Similarly, in our case, G.S. 159-29(a) requiring certain town of-
ficials to be bonded, coupled with G.S. 105-349 and G.S. 105-350
dealing with tax collection, gives the town commissioners the
power to vary the extent of coverage the bond indemnifying the
town clerk would provide. The Court in Simpson found the re-
quirement that the clerk be bonded and the ability to vary the
coverage each year important in reaching the conclusion that
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there were several distinct contracts. We find the ability of the
commissioners to demand and vary coverage in our case to be
analagous and to mandate the result we have reached.

In the face of the General Statutes and the actions taken by
the governing board of the town, we conclude the acceptance of
premiums constituted part of a bilateral action and created
several contracts—not one continuing agreement with one max-
imum sum to be recovered.

[3] Defendant further contends that the Town of Scotland Neck
had made an agreement with Boyd whereby Boyd had agreed to
make restitution to the town in the following amounts:

(a) $15,000 cash paid on December 14, 1977;

(b) $10,000 cash placed in escrow;

(¢) $15,000 note secured by mortgage on Boyd home;
(d} $22,000 unsecured demand note.

The above amounts cover sums misappropriated by Boyd
during the six-year statutory period. (G.S. 1-50) Except for the
$15,000 paid in cash by Boyd, the assets are being held in escrow
until the amount owed to the town by the bonding company is
resolved and the final costs of auditing fees determined. Boyd was
given a suspended sentence in the criminal action related to this
cause, with the suspension being conditioned upon his making the
payments set out above. Defendant contends such agreement ex-
tinguishes its liability to the extent of $62,000.

“The liability of the surety is extinguished by a payment of
the obligation by the principal, which makes the injured party
whole.” 67 C.J.S., Officers § 294, p. 838.

It is well settled that if the creditor enters into any valid con-
tract with the principal debtor, without the assent of the
surety, by which the rights or liabilities of the surety are in-
juriously affected, such contract discharges the surety. Deal
v. Cochran, 66 N.C. 269, 270 (1859).

Certainly, $15,000 of the total amount misappropriated by
Boyd must be deducted from the amount due under the bond.
However, the fact that the other payments are being held in
escrow means that there has been no final payment of the obliga-
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tion and that the possible liability of the surety has not been ex-
tinguished.

For the reasons set out above, the judgment entered by the
trial court is vacated, and the plaintiff is granted a new trial.

New trial.
Chief Judge MORRIS concurs.
Judge PARKER dissents.

Judge PARKER dissenting.

I do not find the opinion of Justice Clarkson in Hood, Com'r
of Banks, v. Simpson, 206 N.C. 748, 175 S.E. 193 (1934) either as
controlling or so persuasive as do my colleagues. Nor do I agree
that Justice Clarkson’s views represent “the better reasoned
opinion” when compared with the opinion of our Supreme Court
written twelve years later by Justice (later Chief Justice) Barnhill
in Indemnity Co. v. Hood, 226 N.C. 706, 40 S.E. 2d 198 (1946).

The majority concedes that “[t]he liability of a surety on an
official bond is to be determined by the language of the contract
and cannot be enlarged beyond the scope of its definite terms.”
With that view I completely agree. My disagreement arises only
when the majority proceeds to enlarge the liability of the surety
beyond the scope of the definite terms of its agreement.

The contract with which we are here concerned is embodied
in a single written instrument, the bond dated 31 August 1971 in
the penal sum of $20,000.00. That bond recites that the principal,
Boyd, had been appointed to the office of town clerk “for the term
beginning the 10th day of September, 1966, and being
continuous.” (Emphasis added.) The surety’s obligation under the
bond is conditioned upon the faithful performance by the principal
of the duties of his office and the honest accounting by him “for
all moneys and effects that may come into his hands in his official
capacity during the said term.” (Emphasis added.) No other in-
strument was signed by the defendant Surety Company.

Despite the clear language of the one instrument which
defendant did sign, in which the office of the principal is referred
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to as “being continuous,” the majority converts that instrument
into seven separate contracts, each to apply anew to each of the
years 1971 through 1977. It achieves this result by relying in part
on the theory that payment of an annual premium converted the
bond into a new bond each year and in part on the theory that
statutes, which the majority finds applicable, must somehow be
read in conjunction with the bond so as to transform it into seven
separate contracts. I find neither theory persuasive.

Payment of annual premiums did not suffice to convert a
single bond into a new contract each year in Indemnity Co. v.
Hood, supra, and I see no sound reason why such payments
should accomplish that result in the present case in which the
single bond signed by defendant covers the principal’s faithful
performance during a term expressed as “being continuous.”

As to the statutes, the statute relating to the term of office
of a town clerk which was in effect on 31 August 1971, the date of
the bond here in question, was G.S. 160-273. That statute provid-
ed that “[t]he governing body [of a municipality] shall, by a ma-
jority vote, elect a city clerk to hold office for the term of two
years and until his successor is elected and qualified.” (Emphasis
added.) It is in the light of that statute that the bond here in
question, which refers to the principal’s term of office as “being
continuous,” should be interpreted. Relevant also is the un-
disputed fact that on the date the bond was executed the prin-
cipal in this case had continuously occupied the office of town
clerk since 10 September 1964 and his last appointment to that of-
fice had been made at a meeting of the town commissioners held
on 17 August 1966. Thus, on the date the bond was executed the
principal had occupied the position of town clerk continuously for
a period of more than seven years and his latest appointment to
that position had been made more than five years previously.
Under these circumstances the reference in the bond to the prin-
cipal’'s term of office as ‘being continuous” accurately reflected
the actual situation which then existed. The parties contracted in
the light of that situation, and I see no sound reason why their
contract should not be enforced as written.

I recognize that G.S. 160-273 was repealed effective 1
January 1972 and that the Act of the General Assembly by which
this was accomplished, Ch. 698 of the 1971 Session Laws, had
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already been enacted when the bond here in question was ex-
ecuted on 31 August 1971. However, even if it be conceded that
the parties may have executed the bond in contemplation of the
new statute which was to come into effect four months later,
plaintiff’s position is no stronger. The new statute, G.S. 160A-171,
simply provides that “[t]here shall be a city clerk,” but it does not
specify any term of office for that position. The majority con-
strues the statute as authorizing the governing body of the town
to fix the term of office of the clerk, and it points to the minutes
of the Town Commissioners of the Town of Scotland Neck show-
ing successive annual reappointments of defendant’s principal,
Boyd, as establishing that the governing body of the town had in
fact and in legal effect fixed the term of office of the town clerk
as a one-year period. The majority then reasons from this that the
bond which defendant signed, and which referred to the term of
office as “being continuous,” had been amended by the unilateral
action of the town governing body so as to become in legal effect
no longer one bond but a series of bonds, each to cover up to its
full penal sum for a new and different term of office. If the Town
of Scotland Neck could achieve this result through the unilateral
action of its governing board without the consent (and even, so
far as this record discloses, without the knowledge) of the defend-
ant Surety Company, then I perceive no reason why the Town
Commissioners could not also have, through the simple expedient
of making monthly rather than yearly appointments, imposed
upon defendant Surety Company without its knowledge or con-
sent separate and successive obligations up to the full amount of
the bond for every month of every year. I do not believe that
such a result is compatible with sound principles of contract law.

Certainly decision of every case of this type depends upon
the language used in the particular bond involved and on the cir-
cumstances surrounding its execution. See Annot., 7 A.L.R. 2d
946 (1949). In this case, the defendant’s obligation to plaintiff is
based on a single written contract. It is controlled by the clear
language of that contract. I do not agree with the majority’s view
that the law has given the plaintiff, as the other party to that
contract, such carte blanche authority to change its terms. I agree
with the trial court that the extent of defendant’s obligation on
the bond is exactly what it says, $20,000.00, plus interest. Accord-
ingly, I vote to affirm.
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STATE OF NORTH CAROLINA v. LEBURN HOYT LANG

No. 7928SC681
(Filed 15 April 1980)

. Criminal Law § 101.4— jury’s request for evidence during deliberation —denial

not abuse of discretion

The trial court did not abuse his discretion in refusing the jury’s request
to have the testimony of defendant’s alibi witness given to them during their
deliberations, since the court explained the denial of the jury’s request by
stating that he did not allow records to be read back to the jury “because [the
court reporter] may not have heard it exactly as the witness said it, and you
people might have heard it differently.”

. Criminal Law § 97.2— additional evidence not permitted —no abuse of discre-

tion

The trial court did not abuse his discretion in denying defendant’s motion
to reopen the case to put into evidence the time card from the restaurant
where defendant’s alibi witness worked, since the time card merely presented
cumulative evidence as to when the witness left her employment on the night
of the crimes.

. Criminal Law § 113.9— jury instructions —necessity for calling misstatements

to court’s attention

Slight inadvertences by the judge in his recapitulation of the evidence
must be brought to the attention of the judge in time for him to make a cor-
rection, and such inaccuracies will not be held reversible error when the mat-
ter is not called to the court’s attention in apt time to afford opportunity for
correction.

Criminal Law § 113.3— identification testimony —instructions on untrustworth-
iness not required —failure to request instructions

There was no merit to defendant’s contention that the trial court erred in
failing to instruct the jury as to the inherent untrustworthiness of eyewitness
identification testimony, since defendant made no request for such an instruec-
tion, and since the witness in this case had sufficient opportunity to observe
her assailant and his car to support her subsequent identification at trial
without special instructions from the court.

. Constitutional Law § 31— investigation of crime

Police officers are under no duty to take any particular course of action
when investigating a crime and are not required to follow all investigative
leads and to secure every possible bit of evidence, and their failure to do so is
not prejudicial error.

. Criminal Law § 102.9— jury argument—defendant compared with other

criminals —no impropriety
Statement by the district attorney during his closing argument that
“before Jimmy Wayne Gacy, Jimmy Jones, and Judas Iscariot committed their
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crimes, they had good character” was not prejudicial to defendant since de-
fendant did not object to the remarks and therefore waived his right to com-
plain; the statement did not amount to such a gross impropriety that it could
not be corrected; and the court did not abuse his discretion in permitting the
argument.

7. Constitutional Law § 30— oral statement not disclosed to defendant —no prop-
er request for discovery —statement not prejudicial

There was no merit to defendant’s contention that an oral statement
allegedly made by him to a police officer was wrongfully withheld from
defense counsel during discovery and therefore should have been excluded
from evidence, since defendant made neither a written request nor a motion to
compel discovery as required by G.S. 15A-902(a); the State did not waive its
right to receive a written request by voluntarily producing defendant’s written
statement pursuant to an informal oral agreement between the prosecutor and
defense counsel; and the oral statement itself was consistent with defendant’s
alibi defense and therefore was not prejudicial to defendant.

8. Criminal Law § 111— jury required to return guilty verdict—instructions
proper

There was no merit to defendant’s contention that, since it has been held

that affirmative instructions on jury nullification are improper, it is also im-

proper to instruct that, upon finding the evidence supportive of the charges

beyond a reasonable doubt, the jury is required to return a verdict of guilty.

9. Rape § 18.2— intent to rape —showing required

An intent to commit rape may be inferred from the evidence without a
showing of an actual physical attempt to have intercourse.

APPEAL by defendant from Grist, Judge. Judgment entered
11 January 1979 in Superior Court, BUNCOMBE County. Heard in
the Court of Appeals 14 January 1980.

On 6 November 1978, defendant was indicted on charges of
kidnapping with the intent to rape and assault with the intent to
commit rape. Upon his plea of not guilty, defendant was convicted
by the jury on both charges. Upon his conviction for assault with
the intent to commit rape, defendant was sentenced to a prison
term of 15 years, and he received a suspended sentence of 25
years on the kidnapping charge, with a five-year probation period
to commence at the expiration of the 15-year term. From the
judgments entered defendant appeals.

Other facts pertinent to this decision are related below.
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Attorney General Edmisten, by Assistant Attorney General
Nonnie F. Midgett, for the State.

Elmore and Elmore and Tharrington, Smith and Hargrove, of
counsel, and Joseph Beeler, for defendant appellant.

MORRIS, Chief Judge.

The record contains 20 assignments of error, 16 of which
have been brought forward and argued in defendant’s brief.
Those not brought forward and argued are deemed abandoned.
Rule 28, North Carolina Rules of Appellate Procedure. Defendant
does not argue his assignments of error in consecutive order, and
we will follow the order of argument used by defendant in his
brief.

[1] By his nineteenth assignment of error, defendant contends
that the trial court improperly refused the jury’s request to have
the testimony of defendant’s alibi witness given to them during
their deliberations. At trial, defendant presented Rena James
who testified that she had been working as a waitress at a
restaurant on the night the alleged kidnapping and assault oc-
curred. The witness testified that defendant arrived at the
restaurant shortly before 9:00 p.m., had dinner and left at around
10:00 p.m., which was the approximate interval of time in which
the offenses allegedly occurred. After being excused to
deliberate, the jury returned and asked if the transcript of the
waitress’s testimony would be available. The court answered as
follows:

No, sir, the transcript is not available to the jury. The lady
who takes it down, of course, is just another individual like
you 12 people. And what she hears may or may not be what
you hear, and 12 of your people are expected, through your
ability to hear and to understand and to recall, to establish
what the testimony was. No, I hope you understand. She
takes it down and the record, after she submits it to the
various individuals, if it needs to be submitted is gone over
and then they themselves can object to what she had in the
record as not being what the witness says, and so on and so
forth. For that reason I do not allow records to even be read
back to the jury, because she may not have heard it exactly
as the witness said it, and you people might have heard it dif-
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ferently; so for that reason you are required to recall the
witness’ testimony as you've heard it.

Defendant contends that the trial judge erred by refusing to exer-
cise his discretion to rule on the request, or, if he did exercise his
discretion, his denying the request constituted an abuse of discre-
tion in light of the importance of alibi testimony to the issue of
identification.

Defendant relies on the recent case of State v. Ford, 297 N.C.
28, 252 S.E. 2d 717 (1979), wherein our Supreme Court stated the
following rule:

It is well settled in this jurisdiction that the decision whether
to grant or refuse the jury’s request for a restatement of the
evidence lies within the discretion of the trial court. State v.
Fulcher, 294 N.C. 503, 243 S.E. 2d 338 (1978); State v. Furr,
292 N.C. 711, 235 S.E. 2d 193 (1977), cert. denied, 434 U.S.
924, 98 S.Ct. 402, 54 L.Ed. 2d 281; State v. Covington, 290
N.C. 313, 226 S.E. 2d 629 (1976). When the exercise of a
discretionary power of the court is refused on the ground
that the matter is not one in which the court is permitted to
act, the ruling of the court is reviewable. (Citations omitted.)

297 N.C. at 30-31, 252 S.E. 2d at 718-19. In Ford, the Court con-
cluded that since the trial judge’s ruling was based on a misap-
prehension of the law, he, therefore, erroneously failed to
exercise his discretion.

Under the facts of the present case, we reach a different
result. The court explained the denial of the jury’s request by
stating that he did not allow records to be read back to the jury
“because [the court reporter] may not have heard it exactly as the
witness said it, and you people might have heard it differently.
. . .7 It is clear from the trial judge’s explanation that he did not
misapprehend the law regarding his discretion, and that he did in
fact exercise his discretion in ruling on the request. Nor does the
statement of the trial judge compel a conclusion that the ruling
was based on a predisposition on his part to ignore requests to
have testimony made available to the jury. The court gave a valid
reason for its ruling, and we find no abuse of discretion. This
assignment of error is overruled.
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[2] Defendant, by his tenth assignment of error, argues that the
trial court committed reversible error in its denial of defendant’s
motion to reopen the case to put into evidence Rena James’s time
card from the restaurant where she worked on the night in ques-
tion, she having testified that she left her employment at Bonanza
at approximately 10:00 p.m. and arrived home at approximately
10:15 p.m. We find no error in the court’s ruling. It is well settled
that a motion to reopen the case in order to permit additional
evidence is a matter within the discretion of the trial court. State
v. McQueen, 295 N.C. 96, 244 S.E. 2d 414 (1978). There was no
abuse of discretion in the court’s ruling in the present instance in
that the time card merely presented cumulative evidence as to
when the waitress left her employment that night.

[3] Defendant’s contention in his eleventh, twelfth, thirteenth,
fourteenth and fifteenth assignments of error is that in its charge
to the jury the trial court misstated certain evidence concerning
the issues of identification and defendant’s alibi defense. It is set-
tled in North Carolina that slight inadvertences by the judge in
his recapitulation of the evidence must be brought to the atten-
tion of the judge in time for him to make a correction, and that
such inaccuracies will not be held reversible error when the mat-
ter is not called to the court’s attention in apt time to afford op-
portunity for correction. State v. McAllister, 287 N.C. 178, 214
S.E. 2d 75 (1975). The alleged inaccuracies in the court’s
recapitulation of the evidence were not brought to the attention
of the trial judge, and under ordinary circumstances, an objection
after verdict and upon appeal comes too late.

Defendant contends, however, that the alleged misstatements
in the recapitulation of the evidence were not slight inaccuracies
but were statements of material fact not shown in evidence and,
therefore, the generally accepted and applied rule has no applica-
tion here. See State v. Frizzelle, 2564 N.C. 457, 119 S.E. 2d 176
(1961); State v. Butcher, 13 N.C. App. 97, 185 S.E. 2d 11 (1971). It
will serve no useful purpose for us to discuss in detail the entire
charge and each portion of the charge which defendant contends
is error. Suffice it to say that on the facts of the case before us,
we fail to see any prejudice to defendant from the court’s
recapitulation of the evidence.
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[4] Defendant next argues his eighteenth assignment of error
which is that the trial court erred in failing to instruct the jury as
to the inherent untrustworthiness of eyewitness identification
testimony. Defendant argues that where the issue of one-on-one
identification by the prosecuting witness is involved, as here, the
trial court is required, even in the absence of a request for a
special instruction, to admonish the jury that the burden of proof
is upon the prosecution to prove beyond a reasonable doubt the
identity of the defendant as the perpetrator of the crime charged,
citing several federal decisions. E.g., United States v. Holley, 502
F. 2d 273 (4th Cir. 1974); United States v. Telfaire, 469 F. 2d 552
(D.C. Cir. 1972); United States v. Levi, 405 F. 2d 380 (4th Cir.
1968); Jones v. United States, 361 F. 2d 537 (D.C. Cir. 1966).

The trial judge is required, in instructing the jury, to declare
and explain the law arising on the evidence. G.S. 15A-1232. G.S.
1-181 allows special instructions on request, and provides:

(a) Requests for special instructions to the jury must be—
(1) In writing
(2) Entitled in the cause, and
(8) Signed by counsel submitting them.

(b) Such requests for special instructions must be submitted
to the trial judge before the judge’s charge to the jury is
begun. However, the judge may, in his discretion, consider
such requests regardless of the time they are made.

(c) Written requests for special instructions shall, after their
submission to the judge, be filed as a part of the record of
the same.

A request for special instructions, properly made, imposes a duty
on the court to give the instructions, at least in substance, where
relevant to the case. State v. Thomas, 28 N.C. App. 495, 221 S.E.
24 749 (1976). However, in the absence of such a request, no duty
arises on the part of the trial court, and where the instruction is
not in writing and signed pursuant to G.S. 1-181, it is within the
discretion of the trial judge to give or to refuse an instruction.
State v Thomas, supra; State v. Hardee, 6 N.C. App. 147, 169 S.E.
2d 533 (1969). In the present case, defendant made no request for
a special instruction on the issue of identification.
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Defendant insists, however, that under the federal decisions
previously cited, the court has a duty to give an identification in-
struction, notwithstanding the failure of defense counsel to re-
quest such an instruction. In United States v. Levs, 405 F. 2d 380
(4th Cir. 1968), the Fourth Circuit approved an identification in-
struction in a context identical to the present case where the
question of the sufficiency of one-on-one positive identification
arose:

In response to recurrent appeals questioning the sufficiency
of one-on-one positive identification testimony to support a
conviction, the Court of Appeals for the District of Columbia
has promulgated a rule that when the defendant has placed
his identification in issue, it is incumbent upon the trial court,
on request, to specially instruct the jury (1) “that the
evidence raises the question of whether the defendant was in
fact the criminal actor and necessitates the juror’s resolving
any conflict in testimony upon this issue,” and (2) “that the
burden of proof is upon the prosecution with reference to
every element of the crime charged and this burden includes
the burden of proving beyond a reasonable doubt the identity
of the defendant as the perpetrator of the crime charged.”
Jones v. United States, 124 U.S. App. D.C. 83, 361 F. 2d 537,
542 (1966). We approve. (Emphasis added.)

405 F. 2d at 382-83. In United States v. Telfaire, 469 F. 2d 552
(D.C. Cir. 1972), the Court adopted a similar instruction and
without espousing a mandatory application, emphasized the care
with which the instruction should be used:

We do not qualify in any particular the importance of and
need for a special identification instruction. But in evaluating
the prejudice inherent in the failure of the trial court to offer
one, we have taken into account that in the circumstances of
a particular case, the proof, contentions and general instruec-
tions may have so shaped the case as to convince us that in
any real sense the minds of the jury were plainly focused on
the need for finding the identification of the defendant as the
offender proved byond a reasonable doubt.

469 F. 2d at 555-56. The Court concluded that although such an in-
struction was not compulsory, “a failure to use this model, with
appropriate adaptations, would constitute a risk in future cases
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that should not be ignored unless there is strong reason in the
particular case.” 469 F. 2d at 557.

More recently, in United States v. Holley, 502 F. 2d 273 (4th
Cir. 1974), the Fourth Circuit adopted the approach taken in
Telfaire, and interpreted that decision as follows:

After our decision in Lewvi, the Court of Appeals of the
District of Columbia viewed our decision as “the correct ap-
proach,” United States v. Telfaire, 152 U.S. App. D.C. 146,
469 F. 2d 552, 555 n. 5 (1972) and took it a step further. In
Telfaire the District of Columbia Circuit in effect required
that our Lewt instruction to the district judges be given by
the trial judge to the jury. We agree that to guard against
misidentification and the conviction of the innocent it is not
enough that the trial judge himself be specifically alerted to
the detailed factors that enter into the totality of the cir-
cumstances, but that the jury should also be charged. In
Telfaire the District of Columbia Circuit adopted generally
for judges within the district of a model instruction, . .. but
permitting variation and adaption to suit the proof and con-
tentions of a particular case. We now do likewise as to the
distriet judges in this circuit . . . Prospectively, we shall view
with grave concern the failure to give the substantial
equivalent of such an instruction, but it is not our purpose to
require that it be given verbatim.

502 F. 2d at 275.

We need not decide at this time what effect these decisions
have on the rule in North Carolina requiring written requests for
special instructions. As persuasive authority, these decisions sug-
gest that the issue of one-on-one identification is one that should
be continuously scrutinized against constitutional standards.
However, assuming arguendo that the jury's attention was
significantly forcused on the issue of identity, we find that this
case “exhibits none of the special difficulties often presented by
identification testimony that would require additional information
be given to the jury in order for us to repose confidence in their
ability to evaluate the reliability of the identification.” United
States v. Telfaire, supra, at 556. Defendant raises no objection to
the pre-trial identification procedures utilized in this case. Fur-
ther, it appears that, although the prosecuting witness was told
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to put her head down during most of the time she was in her
assailant’s car, there was sufficient opportunity to see and
observe her assailant and the car he was operating to support her
subsequent identification at trial. We conclude, therefore, that the
lack of a special identification instruction does not constitute prej-
udicial and reversible error. This assignment of error is over-
ruled.

[5] Defendant next complains, in assignment of error No. 20,
that the State failed to conduct certain investigatory tests which
defendant contends, if made, would have exonerated him from
any involvement in the crimes alleged. We find defendant’s argu-
ment totally without merit. “Police officers are under no duty to
take any particular course of action when investigating a crime.
Of course, they cannot suppress evidence. Brady v. Maryland, 373
U.S. 83, 10 L.Ed. 2d 215, 83 S.Ct. 1194 (1963). They are not re-
quired, however, to follow all investigative leads and to secure
every possible bit of evidence, and their failure to do so is not
prejudicial error.” State v. Noell, 284 N.C. 670, 694, 202 S.E. 2d
750, 765 (1974), death sentence vacated, 428 U.S. 902, 49 L.Ed. 2d
1205, 96 S.Ct. 3203 (1976). See also State v. Henderson, 285 N.C. 1,
203 S.E. 2d 10 (1974), death sentence vacated, 428 U.S. 902,49
L.Ed. 2d 1205, 96 S.Ct. 3202 (1976). We overrule this assignment
of error.

[6] By his ninth assignment of error, defendant contends that
the court erred by failing to strike ex mero motu a portion of the
district attorney’s closing argument, asserting that the prosecutor
improperly associated him with known criminals. In rebuttal to
testimony given by certain character witnesses presented by
defendant, the district attorney stated on final argument that “a
person could commit a crime even though he had a reputation of
good character.” He then stated that “before Jimmy Wayne Gacy,
Jimmy Jones, and Judas Iscariot committed their crimes, they
had good character” and that “Jimmy Jones had Rosalyn Carter
speak of his good character.” Defendant argues that these
statements exceeded the bounds of proper argument. We
disagree.

First, it is sufficient to note that defendant did not object to
the State’s remarks, and, therefore, waived his right to complain.
“[Aln impropriety in counsel’s jury argument should be brought
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to the attention of the trial court before the case is submitted to
the jury in order that the impropriety might be corrected.” State
v. Hunter, 297 N.C. 272, 2717, 254 S.E. 2d 521, 524 (1979); State v.
Smith, 291 N.C. 505, 231 S.E. 2d 663 (1977). Second, although this
rule does not apply when the impropriety is so gross that it can-
not be corrected, State v. Hunter, supra, the alleged transgres-
sion here was certainly not in that category. Finally, “[t]he control
of the argument of the district attorney and counsel must be left
largely to the discretion of the trial judge and his rulings thereon
will not be disturbed in the absence of gross abuse of discretion.”
State v. Hunter, supra, 297 N.C. at 278, 254 S.E. 2d at 524. We
find none here. This assignment of error is overruled.

[71 Defendant next maintains (assignment of error No. 6) that
the court improperly admitted into evidence testimony concern-
ing an oral statement allegedly made by defendant while being in-
terviewed by a police officer a few hours after the incident took
place. The purport of the statement was that defendant had eaten
dinner at a steak house between 9:00 p.m. and 9:30 p.m. that eve-
ning. On cross-examination, defendant did not deny making the
statement, but said he “was there until later” than 9:30 p.m. and
that he did not “recall saying a limited time”. The police officer
who had interviewed defendant stated on rebuttal that defendant
had told him “that he had dinner between 9:00 and 9:30 at some
steak house. . . .” Defendant argues that the existence of this oral
statement was wrongfully withheld from defense counsel during
discovery, and, as admitted, the statement constitutes prejudice
toward defendant.

G.S. 15A-903(a)2) provides:

(a) Statement of Defendant —Upon motion of a defendant, the
court must order the prosecutor:

(2) To divulge, in written or recorded form, the substance
of any oral statement made by the defendant which the
State intends to offer in evidence at the trial.

This section makes clear the duty of the State with respect to
discovery of oral statements by a defendant. It also makes clear
that the burden is on defendant to request such discovery in
writing prior to a motion to compel discovery. Defendant has



148 COURT OF APPEALS [46

State v. Lang

made neither a written request nor a motion to compel discovery
as required by G.S. 15A-902(a). The State, therefore, has no duty
to produce a defendant’s statement or to notify defendant of its
intention to use a defendant’s oral statement at trial. In addition,
we reject defendant’s contention that the State waived its right
to receive a written request by voluntarily producing defendant’s
written statement pursuant to an informal oral agreement be-
tween the prosecutor and defense counsel. Furthermore, we find
little prejudice in the testimony admitted at trial. The substance
of the statement was that defendant was at a restaurant between
9:00 p.m. and 9:30 p.m., which is totally consistent with
defendant’s alibi defense. The statement does not contradict
defendant’s assertion that he did not leave the restaurant until
10:00 p.m. We, therefore, reject defendant’s argument and over-
rule this assignment of error.

[8] By his assignments of error Nos. 1 and 17, defendant con-
tends that the trial court improperly instructed the jury that if
they were to find that the elements of the charges alleged were
proven beyond a reasonable doubt, “it would be your duty to
return a verdict of guilty . . ..” Defendant’s position is based on
federal decisions recognizing that juries possess the power of
“nullification”; i.e., the power to acquit a defendant even where
such a verdict is contrary to the law and evidence. E.g., United
States v. Dougherty, 473 F. 2d 1113 (D.C. Cir. 1972); United
States v. Stmpson, 460 F. 2d 515 (9th Cir. 1972); United States v.
Moylan, 417 F. 2d 1002 (4th Cir. 1969). Defendant reasons that
since it has been held that affirmative instructions on jury
nullification are improper, United States v. Moylan, supra, United
States v. Dougherty, supra, this Court should hold that it is also
improper to instruct that upon finding the evidence supportive of
the charges beyond a reasonable doubt, they are required to
return a verdict of guilty.

Although defendant’s argument presents an interesting ques-
tion as to the operation of the jury system, we are compelled to
reject defendant’s position. Defendant cites no authority nor can
we locate any which supports defendant’s contention that the in-
struction given in the present case is improper. It is our opinion
that inasmuch as the majority of courts have refused to permit in-
structions explicitly referring to the right of nullification, it would
be inconsistent to hold that this instruction is inappropriate.
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Although it is well settled that “[iln a criminal case a court may
not order the jury to return a verdict of guilty, no matter how
overwhelming the evidence of guilt,” United States v. Spock, 416
F. 2d 165, 180 (1st Cir. 1969) and cases cited therein, we do not
believe the instruction in the present case invades the province of
the jury in similar vein. Indeed, we find the instruction as given
to be entirely consistent with the principle of law that “it is the
duty of juries in criminal cases to take the law from the court and
apply that law to the facts as they find them to be from the
evidence.” Sparf and Hansen v. United States, 156 U.S. 51, 102, 39
L.Ed. 343, 361, 15 S.Ct. 273, 293 (1895).

In addition, defendant complains that the trial court misled
the jury as to the duties of the parties in a criminal trial by
stating in its preliminary remarks the following: “It's the State’s
duty and Defense Counsel’'s duty right here to present to you
whatever you need to know to decide this case. . ..” Given the
context in which they were spoken, we do not find the court’s
remarks offensive or improper.

[9] Finally, by assignment of error No. 4, defendant contends
that the evidence presented by the State was insufficient to go to
the jury on the charge of kidnapping with the intent to rape. The
quantum of evidence necessary on the element of intent is aptly
explained by former Chief Justice Sharp in State v. Hudson, 280
N.C. 74, 77, 185 S.E. 2d 189, 191 (1971), cert. denied, 414 U.S. 11860,
39 L.Ed. 2d 112, 94 S.Ct. 920 (1974), and that discussion is ap-
plicable here. It is clear that an intent to commit rape may be in-
ferred from the evidence without a showing of an actual physical
attempt to have intercourse. State v. Hudson, supra; State v.
Sports, 41 N.C. App. 687, 255 S.E. 2d 631, further review denied,
298 N.C. 205, --- S.E. 2d --- {1979). After reviewing the evidence
presented, we are of the opinion that from defendant’s actions as
well as circumstances surrounding the incident, the jury could
properly infer that the abduction was committed with an intent to
commit rape. Defendant’s assignment of error is overruled.

For the foregoing reasons, we find in the trial below
No error.

Judges MARTIN (Harry C.) and HILL concur.
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BETTY D. LOVELL, PrAINTIFF v. ROWAN MUTUAL FIRE INSURANCE COM-
PANY AND GRAHAM M. CARLTON, SUBSTITUTED TRUSTEE, DEFEND-
ANTS AND ROWAN MUTUAL FIRE INSURANCE COMPANY, THIRD—PARTY
PLAINTIFF v. ROBERT J. LOVELL, THIRD-PARTY DEFENDANT

No. 79195C508
(Filed 15 April 1980)

1. Husband and Wife § 15; Insurance §§ 121, 134— entirety property —inten-
tional burning by husband —no right by innocent wife to recover fire insurance
proceeds

An innocent wife could not recover under a fire insurance policy issued to
her husband insuring property owned by them as tenants by the entirety
when the loss by fire was occasioned by the intentional burning of the proper-
ty by the husband and the policy provided that the insurer would not be liable
for loss by fire caused by the neglect of the insured to use all reasonable
means to “use and preserve the property, at and after a loss.”

2, Insurance § 135.1— fire insurance —no obligation to insureds—payment to
mortgagee —assignment of note and mortgage

Where an insurer had no obligation to insureds under a fire insurance

policy for the intentional burning of a house but was required to pay a mort-

gagee named in the policy, the insurer had the right under the policy to take

an assignment of the note and deed of trust from the mortgagee and to in-
stitute foreclosure proceedings upon default.

3. Mortgages and Deeds of Trust § 26— notice of foreclosure hearing—wrong
year stated —no fatal defect

A notice of a foreclosure hearing before the clerk of court was not fatally
defective because the notice, dated 8 December 1978, stated that the hearing
would be held on 3 January 1978 rather than 1979. G.S. 45-21.16(a).

Judge HILL dissenting.

APPEAL by plaintiff from Hairston, Judge. Judgment entered
6 March 1979 in Superior Court, ROWAN County. Heard in the
Court of Appeals 9 January 1980.

Plaintiff alleged that she and her husband owned certain real
estate in Rowan County as tenants by the entirety, the property
having been conveyed to them by plaintiff’s parents as a gift. The
house situate on the lot and the household and personal property
contained therein were insured by Rowan Mutual Fire Insurance
Company in the amount of $30,000. The house was worth at least
$27,000 and the value of plaintiff's personal property in the house
had a value immediately before the fire of more than $3,000. The
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house was destroyed by fire on 24 September 1978, at a time
when the insurance policy issued by defendant Insurance Com-
pany was in full force and effect. At the time of the fire, plaintiff
and her husband were indebted to Citizens Savings and Loan
Association, the note evidencing the debt being secured by a deed
of trust on the property. At the time of the fire, the balance due
on that debt was $15,103.75. Defendant Insurance Company has
paid to Citizens Savings and Loan Association the balance due on
the note and has taken an assignment of the note and deed of
trust. Also at the time of the fire, plaintiff and her husband were
indebted to North Carolina National Bank, which debt was evi-
denced by a note secured by a deed of trust conveying the pro-
perty. At the time of the fire, this debt was $4,331.20. Subsequent
to the fire, defendant Insurance Company paid this note, and the
bank assigned to it the note and deed of trust. The fire which
destroyed the house was set by plaintiff’s husband who pled guil-
ty to the felonious burnirng of his dwelling house. Plaintiff alleges
that as a result of the wrongful acts of her husband and “pur-
suant to the legal effect and consequence of the plaintiff owning
the property as an estate by the entirety,” she is entitled to all
the proceeds from the insurance policy, representing the dif-
ference between the total coverage and the amounts paid Citizens
Savings and Loan Association and North Carolina National Bank,
specifically $10,565.05. Plaintiff further alleges that defendant
Carlton, Substituted Trustee, is wrongfully and illegally attempt-
ing to foreclose the deed of trust and sell the land, even though,
pursuant to the terms of the policy of insurance, the note secured
by the deed of trust has been paid in full. She asks that she
recover of the defendant Insurance Company $14,896.25 and that
any amount realized from the foreclosure sale be paid over to her
after deducting the costs of sale. Plaintiff also seeks punitive
damages, a question not germane to this appeal.

Defendant, Insurance Company and Carlton, Substituted
Trustee, answered admitting coverage, admitting that the proper-
ty was owned by plaintiff and her husband as tenants by the en-
tirety, that plaintiff's husband had been charged with the
felonious and willful destructive fire of the house, that a
foreclosure proceeding had been begun. It denied all other allega-
tions including the allegation that the “fire was a total loss”.
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As a further defense, the Insurance Company averred that
Robert J. Lovell, plaintiff’'s husband, was the only named insured
in the policy, which contained a provision that the Company
would not be liable for any loss by fire caused by the neglect of
the insured to use all reasonable means to “use and preserve the
property, at and after a loss” except to any mortgagee named in
the policy. Since the named insured violated those policy provi-
sions by intentionally burning the house, the Company was
discharged of all liability except to the mortgagee.

As a second further defense, the defendant Company averred
that if any amount should become payable under the policy, the
check would have to be made to Robert Lovell, who has forfeited
all rights to the proceeds. If the plaintiff were allowed to recover
any amount, the husband would benefit since plaintiff and Robert
Lovell are still married.

For its first counterclaim against plaintiff, Insurance Com-
pany alleged that it is entitled to recover of plaintiff the amount
paid to Citizens Savings and Loan Association.

For its second counterclaim, Insurance Company alleged that
it is entitled to recover the amount paid North Carolina National
Bank.

As its first third-party claim against Robert J. Lovell, third-
party defendant, the Insurance Company alleged its entitlement
to recover the $15,103.75 paid to Citizens Savings and Loan
Association.

As its second third-party claim, the Insurance Company seeks
to recover the $4,331.20 paid to North Carolina National Bank,
and for its third third-party claim, it alleges that third-party
defendant Lovell is obligated to repay it for all amounts it shall
be required to pay under its policy.

Defendant moved for summary judgment and filed with the
motion complaint, answer, and consent judgment in an action by
Betty D. Lovell vs. Robert J. Lovell, for divorce a mensa et thoro,
alimony, child custody, and child support, and judgment in the
criminal action against Robert J. Lovell, all properly authen-
ticated, together with affidavit of an official of the Savings and
Loan Association that all premiums for fire insurance were paid
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by Betty and Robert Lovell and none was paid by the Citizens
Savings and Loan Association.

The court granted the motion and incorporated in the order a
finding that there is no just reason to delay ruling on this claim
pending determination of the counterclaim and the third-party
claim. Plaintiff appealed.

Coughenour, Linn and Short, by W. C. Coughenour, for plain-
tiff appellant.

Carlton and Rhodes, by Graham M. Carlton, for defendant ap-
pellees.

MORRIS, Chief Judge.

[1] This case presents a question of first impression in this
State; 7.e. whether an innocent wife can recover under an in-
surance policy issued to her husband insuring property owned by
them as tenants by the entirety when the loss by fire was occa-
sioned by the intentional burning of the property by the husband.
The answer must be governed by the application of the law
relating to tenancies by the entirety as well as the provisions of
the policy of insurance.

The properties and incidents of this peculiar estate of hus-
band and wife were concisely set out in Dauvis v. Bass, 188 N.C.
200, 124 S.E. 566 (1924). Because decision rests in large measure
on the necessary application of these principles, we summarize
what was said by Chief Justice Stacy in Dawvis v. Bass, supra.

7. A lease by the husband alone, without the wife’s joinder,
is valid during coverture, because he is entitled to the
possession, income, increase or usufruct of the property dur-
ing their joint lives. .

8. Where an estate is conveyed to a man and woman who are
not husband and wife, but who afterwards intermarry, as
they took originally by moieties, they will continue to hold
said estate by moieties after the marriage. Hence, there is
nothing in the relation of husband and wife which prevents
them from taking originally and thereafter holding their in-
terests as tenants in common, if they so desire. . .. The inten-
tion appearing, a conveyance may be made to husband and
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wife as tenants in common; but otherwise they will take by
the entirety with right of survivorship. . . .

9. An absolute divorce destroys the unity of husband and
wife, and therefore converts an estate by the entirety into a
tenancy in common. . . .

11. While the husband is entitled to the possession of an
estate held by the entirety and to take the rents and profits
arising therefrom during coverture, with immunity of said
estate from attachment or sale under execution, yet in a pro-
ceeding for alimony without divorce under C.S., 1667, the
usufruct of the property may be subjected to the payment of
an award for the wife’s reasonable subsistence and that of
the children of the marriage, together with counsel fees as
allowed by ch. 123, Public Laws, 1921. . . .

12. Neither party is entitled to partition. . . .

13. It has been held that an action by husband and wife, in-
volving title or possession to lands held by the entirety, will
not be barred by the statute of limitations as to one unless it
bars both. [Citation omitted.]

14. A sale by husband and wife and a division of the pro-
ceeds ends an estate by the entirety. Moore v. Trust Co., 178
N.C., 118. But it may be otherwise where sale is made and
one dies before division of purchase money. [Citation
omitted.]

15. A tenancy by the entirety may exist in lands whether the
estate be in fee, for life, or for years, and whether the same
be in possession, reversion, or remainder (30 C.J., 566); but in
this jurisdiction it is held that there can be no estate by the
entirety in personal property. [Citation omitted.]

16. Where land is conveyed or devised to a husband and wife
for and during the term of their natural lives, or during the
life of the survivor, with remainder to their heirs in fee, said
husband and wife, under the rule in Shelley’s case, take a fee-
simple estate as tenants by the entirety in the property so
conveyed or devised. [Citation omitted.]
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17. The above rules apply to devises to husband and wife,
and also to contracts to convey land to husband and wife.
Stamper v. Stamper, 121 N.C., 252. They likewise apply to a
gift or devise to husband and wife “during their natural
lives.” [Citation omitted.]

188 N.C. at 206-209, 124 S.E. at 569-571.

In Carter v. Insurance Co. 242 N.C. 578, 89 S.E. 2d 122
(1955), the Court was asked to determine the ownership of the
proceeds of a fire insurance policy. Plaintiff and his wife owned
the property as tenants by the entirety, but they were living
separate and apart at the time the policy was issued and at the
time the fire occurred occasioning the loss. Plaintiff husband was
in possession of the property, applied for the insurance in his
name only, and paid the premium therefor. He made demand on
the insurance company for the entire proceeds of $4,000. After
the fire, the wife obtained an absolute divorce from plaintiff, and
made claim against the insurance company for one-half the pro-
ceeds. Both demands were refused, and husband brought action
against the insurance company, which, with consent of all parties,
paid the proceeds into court and was dicharged from liability. The
wife was then substituted as defendant and was allowed to aver
her claim for one-half the money on deposit. The Court held that
she was entitled to one-half the proceeds because of the divorce.
In reaching that conclusion the Court held that any insurance on
the interest of one tenant by the entirety inured to benefit of the
other, saying:

It may be conceded that the plaintiff husband had an in-
surable interest in the property of which he and his wife
were seized as tenants by the entirety. However, since the
proprietary interest of the husbarnd was an inseparable part
of the single-entity title held in unity by him and his wife, his
insurable interest ran to the whole of the property and
covered the entire estate. [Citations omitted.] We conclude
that the imsurance policy as written and the loss benefits
created thereby inured to the benefit of the entire estate as
owned by both husband and wife. (Emphasis added.)

242 N.C. at 580, 89 S.E. 2d at 124. See also Forsyth County v.
Plemmons, 2 N.C. App. 373, 163 S.E. 2d 97 (1968).
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Since neither tenant in an estate by the entirety can insure
his or her interest as a separate moiety apart from the estate
owned by the two of them as an indivisible estate without the in-
surance inuring the benefit of the entirety, it follows that each
tenant must accept as an act of both of them any act of the other
affecting the estate. The fact that the husband was the named in-
sured is of no consequence.

The interests of the husband and wife are nonseparable, and
where this situation exists, courts generally hold that the inno-
cent insured may not recover under the policy following an inten-
tional act on the part of one of the insured tenants which would
otherwise require payment for a loss to the property insured. See
Annot. 24 A.L.R. 3d 450 (1969). In Rockingham Mutual Insurance
Co., v. Hummel, --- Va. ---, 250 S.E. 2d 774 (1979), the Court
refused recovery to an innocent wife whose husband had inten-
tionally burned property owned by them as tenants by the entire-
ty and the two were named insureds. The action was brought by
the insurer to recover funds it had paid to the couple on the loss
claimed. The trial court had sustained the wife's demurrer but
continued the action as to the husband. The Court held that the
two had a joint obligation to refrain from defrauding the insurer,
and even though the wife was entirely innocent, she was not en-
titled to share in the insurance proceeds. The Court cited with ap-
proval Klemens v. Badger Mututal Insurance Co. of Milwaukee, 8
Wis. 2d 565, 99 N.W. 2d 865 (1959), a case with the same holding
on almost identical facts, and Vasilion v. Vasilion, 192 Va. 735, 66
S.E. 2d 599 (1951), where the Court held that neither tenant in an
estate by the entirety could sever the estate by his own act, for
its holding that the legal interest in the subject matter of the
policy was joint and not severable. See also Mele v. All-Star In-
surance Corp., 453 F. Supp. 1338 (E.D.Pa. 1978).

A well-reasoned opinion is Matyuf v. Phoenix Insurance Co.,
27 D. & C. 2d (Pa.} 351 (1933) [unreported until 1962]. Insurance
Company has issued to Frank T. Matyuf and his wife, Julia, a
policy of insurance insuring against loss by fire a building owned
by them as tenants by the entirety. Less than thirty days after
the policy was issued, the building was destroyed by a fire set by
Frank Matyuf, who had that day purchased additional insurance
in his own name without the knowledge or consent of his wife.
The wife was completely innocent of any wrongdoing with respect
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to the fire and knew nothing about it. Frank and Julia Matyuf
brought suit to recover the insurance coverage. The policy there
contained language identical to the language in the policy before
us; t.e.. “This Company shall not be liable for loss by fire or other
perils insured against in this policy caused, directly or indirectly,
by: . . . (i) neglect of the insured to use all reasonable means to
save and preserve the property at and after a loss, . . .” and
“Unless otherwise provided in writing added hereto this Company
shall not be liable for loss occurring (a) while the hazard is in-
creased by any means within the control or knowledge of the in-
sured.”

The Court recognized that the willful burning of the building
was a fraud against the wife as well as against the insurer but
held that “to allow a recovery by or for the wife alone, to the ex-
tent of one-half of the value of house, upon the ground that she is
entitled to be indemnified for ker loss, would be to substitute
another contract in the place of the one made, which was for an
insurance to protect the indivisible ownership by entireties.” 27
D. & C. 2d (Pa.) at 359. The Court further held that the effect of
the provisions as to neglect to use all reasonable means to save
and preserve the property in event of a fire was to impose upon
the tenants jointly the duty to use all reasonable means to
preserve the property in event of fire so that each became
responsible not only for his own failure, if any, to so act but also
became responsible for the failure to act of the cotenant.

We agree with the Court in Matyuf that if either of the
tenants “fraudulently violated the good faith owing to the in-

sured, . . . both are chargeable with and affected by such viola-
tion, to the extent of the operating as an obstacle to recovery. ...
Plaintiffs . . . are intimately connected together as joint tenants

by entireties [sic], each of them being seized of the property as an
indivisible whole, and either, when in the physical possession and
control of the property, holding for and representing therein the
other; ...” 27 D. & C. 2d (Pa.) at 361-362.

While plaintiff may have an action against her husband, she
cannot recover her loss from defendant insurer.

[2] Since the insurer has no liability to plaintiff, it had the right
under the policy to take an assignment of the debt owed to the
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Savings and Loan and initiate foreclosure proceedings upon
default. The policy provides:

Whenever this Company shall pay the mortgagee (or trustee)
any sum for loss under this policy and shall claim that, as to
the mortgagor or owners, no liability therefor existed, this
Company shall, to the extent of such payment, be thereupon
legally subrogated to all the rights of the party to whom such
payment shall be made, under all securities held as collateral
to the mortgage debt, or may at its option pay to the mort-
gagee (or trustee) the whole principal due or to grow due on
the mortgage with interest, and shall thereupon receive a full
assignment and transfer of the mortgage and of all such
other securities; but no subrogation shall impair the right of
the mortgagee (or trustee) to recover the full amount of his,
her or their claim.

The above Mortgage Clause DOES NOT apply to personal
property.

Insurer’s payment to Savings and Loan was made by reason of its
obligation under the contract of insurance. It did not affect the
outstanding indebtedness of plaintiff and her husband. Their debt
was not extinguished, and under the specific policy provisions, the
insurer is subrogated to the rights of the mortgagee.

[3] Plaintiff argues in her brief that notice of the foreclosure
hearing before the Clerk was improper. The notice, dated 8
December 1978, notified her that a hearing would be had in the
Clerk’s office on 3 January 1978 (rather than 1979) at 11:00 o’clock
a.m., and further notified her that the sale was scheduled for 25
January 1979.

G.S. 45-21.16(a) requires that a notice of hearing shall be
given to

(b)) Every record owner of the real estate whose interest is
of record in the county where the real property is located at
the time of giving notice. The term “record owner” means
any person owning a present or future interest of record in
the real property which interest would be affected by the
foreclosure proceeding, but does not mean or include the
trustee in a deed of trust or the owner or holder of a mort-
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gage, deed of trust, mechanic’s or materialman’s lien, or
other lien or security interest in the real property.

Section (c) provides:

{(¢c) Notice shall be in writing and shall state in a manner
reasonably calculated to make the party entitled to notice
aware of the following:

(1) The particular real estate security interest being
foreclosed, with such a description as is necessary to
identify the real property, including the date, original
amount, and book and page of the security instrument.

(2) The name and address of the holder of the security
instrument, and if different from the original holder, his
name and address.

(3) The nature of the default claimed.

(4) The fact, if such be the case, that the secured
creditor has accelerated the maturity of the debt.

(5) Any right of the debtor to pay the indebtedness or
cure the default if such is permitted.

(6) Repealed by Section Laws 1977, ¢. 359, s. 7.

(7) The right of the debtor (or other party served) to ap-
pear before the clerk of court at a time and on a date
specified, at which appearance he shall be afforded the
opportunity to show cause as to why the foreclosure
should not be allowed to be held. The notice shall contain
a statement that if the debtor does not intend to contest
the creditor’s allegations of default, the debtor does not
have to appear at the hearing and that his failure to at-
tend the hearing will not affect his right to pay the in-
debtedness and thereby prevent the proposed sale, or to
attend the actual sale, should he elect to do so.

(8) That if the foreclosure sale is consummated, the pur-
chaser will be entitled to possession of the real estate as
of the date of delivery of his deed, and that the debtor, if
still in possession, can then be evicted.

(9) That the debtor should keep the trustee or mort-
gagee notified in writing of his address so that he can be
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mailed copies of the notice of foreclosure setting forth
the terms under which the sale will be held, and notice
of any postponements or resales.

(10) If the notice of hearing is intended to serve also as a
notice of sale, such additional information as is set forth
in G.S. 45-21.16A.

It is quite clear that the notice was sufficient to make plaintiff
aware of all the requirements except that an obviously inadver-
tent error placed the date as 1978 rather than 1979, an error
which is frequently made in notices, letters, and other documents
in December and January of each year. It seems obvious,
however, that plaintiff could not have been misled. A telephone
call to the Clerk’s office would have certainly cleared up any con-
fusion. Nor does plaintiff contend that she was not made aware of
any other requirement of the statute. Despite the fact that this
question should properly be raised in the foreclosure proceeding,
we hold that the notice was not sufficiently defective as to set
aside the proceedings.

Affirmed.
Judge PARKER concurs.
Judge HILL dissents.

Judge HILL dissenting.

I must dissent in this case of first impression in our Court. I
do so because the facts herein are distinguishable from those in
the cases cited by the majority of this Court and because simple
equity demands it.

At the time of the fire the wife was living in a state of
separation from her husband and subsequent thereto brought an
action for divorce from him. The arsonist husband burned the
jointly owned dwelling for spite, in retaliation against his wife,
and has been convicted in the criminal court for such wrongdoing.
These facts present a marked difference from the cases cited by
the majority where the arsonist spouse burned the premises to
collect from the insurance company—and the other cotenant
spouse simply was innocent of any wrongdoing.



N.C.App.] COURT OF APPEALS 161

Lovell v. Insurance Co.

I have no quarrel with the premise that in cases where the
purpose of the arson is directed toward a recovery from an in-
surance company, joint tenants have a mutual obligation to
preserve jointly held property from loss by fire. Such was not the
intent of the arsonist in the instant case. Furthermore, there is no
evidence in the record that the wife was not doing all she could to
preserve the property.

Had the arsonist been a stranger, there would have been no
question of liability by the insurance carrier. Similarly, in this
case where the husband and wife were like strangers to each
other, I cannot see that a record severance of the marriage rela-
tionship by divorce decree should be a prerequisite to obtaining
insurance coverage.

In this case the property on which the dwelling was con-
structed was given by the wife’s parents to husband and wife
jointly. The insurance carrier chose not to pay the balance of the
note secured by the deed of trust on the real estate to the mort-
gagee; rather, it chose to buy the note and foreclose the deed of
trust which would further add to the loss suffered by the wife. It
is argued that the insurance contract provided for this. I do not
agree under the facts of this case. The mortgage indebtedness
should be paid as set out below.

The proceeds of an insurance policy is cash. Cash is personal
property and is separable.

I would hold under the circumstances of this case that one-
half of the balance due under the note to the mortgagee should be
paid as the husband’s share of the note and one-half of the total
fire loss should be paid to the mortgagee and the wife as their in-
terests may appear. The carrier would then be able to proceed
against the husband-wrongdoer to recover its loss.

Where equity and law have merged and are at issue, equity
ought to prevail.
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EQUITABLE LEASING CORPORATION v. HAROLD EARL MYERS, pma
MYERS TRADING POST, anp JUANITA M. MYERS

No. 7920SC583
(Filed 15 April 1980)

1. Appeal and Error § 6 — method for determining appealability

Where the right to appeal is conferred by statute, i.e., where a substantial
right of the parties would be affected if immediate appeal were not permitted
under G.S. 1-277 or G.S. TA-27, the judgment is appealable whether it is final
or interlocutory in nature, but where there is no such statutory right to ap-
peal, the next question is whether the judgment is in effect final as to all of
the claims and parties, and, if so, the judgment is immediately appealable; if
not, the next question is whether the specific action of the trial court from
which appeal is taken is final or interlocutory, and, if interlocutory, no appeal
will lie whether or not certified for appeal by the trial court; but if the action
is final as to fewer than all claims or the rights and liabilities of fewer than all
parties, but has not been certified for appeal by the trial court under G.S.
1A-1, Rule 54(b), no appeal will lie, while, on the other hand, an appeal from
such a final judgment or order will be allowed if it is properly certified under
the Rule.

2. Appeal and Error § 6; Rules of Civil Procedure § 54— appellate court’s deter-
mination that judgments affect substantial rights —trial court not dispatcher of
appeals

To the extent that judgments are determined by the appellate courts of
N.C. to affect a “substantial right” of one of the litigants under G.S. 1-277 and
G.S. 7TA-27(d), the procedure for trial court certification established in G.S.
1A-1, Rule 54(b) is bypassed and the appellate court is substituted as the true
dispatcher of appeals.

3. Rules of Civil Procedure § 54— signing of appeal entry —no certification
The signing of an appeal entry by the trial court cannot, in and of itself,
be held to satisfy the affirmative act of certification required by G.S. 1A-1,
Rule 54(b).

4. Appeal and Error § 6— summary judgment for monetary sum —substantial
right affected —appealability
The trial court’s entry of summary judgment for a monetary sum against
the individual male defendant affected a “substantial right” of that defendant,
and such judgment was therefore immediately appealable under G.S. 1-277 and
G.S. TA-27.

5. Damages § 9— issue of fact as to mitigation —summary judgment improper
In an action to recover for breach of a lease agreement, the trial court im-
properly granted summary judgment against the individual male defendant on
the issue of damages where there was a genuine issue of material fact concern-
ing the sufficiency of plaintiff's attempt to mitigate damages.
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6. Attorneys at Law § 7— action to recover for breach of lease agreement—
award of attorney’s fees improper
That portion of a summary judgment awarding plaintiff attorney’s fees in
an action to recover for breach of a lease agreement must be reversed, since a
lease does not constitute evidence of indebtedness within the meaning of G.S.
6-21.2, and attorney’s fees may not be allowed, even though they were express-
ly provided for in the contract.

APPEAL by plaintiff and defendant from Seay, Judge. Judg-
ment entered 17 April 1979 in Superior Court, UNION County.
Heard in the Court of Appeals 18 January 1980.

Plaintiff sued defendants alleging that defendant Harold Earl
Myers defaulted on an agreement in which he had leased certain
equipment from plaintiff. Plaintiff additionally alleged that
Juanita M. Myers as well as said Harold Myers were personally
liable for the default by reason of a written guarantee agreement
which they allegedly executed in favor of plaintiff. Defendants ad-
mitted the existence of the lease but denied defendant Juanita
Myers ever signed a written guarantee of the obligation and fur-
ther defended on grounds that Juanita Myers lacked sufficient
mental capacity to sign the guarantee and that if the signature
appearing on the guarantee did belong to Juanita Myers, it had
been fraudulently procured. Defendants counterclaimed for the
allegedly fraudulent procurement of Juanita Myers’ signature on
the guarantee. Prior to trial, the trial court dismissed defendants’
counterclaim.

The jury found that plaintiff was entitled to recover only one
dollar from defendant Harold Myers for breach of the lease. The
jury further determined that the signature of Juanita Myers on
the guarantee was not genuine and that the defendants were not
jointly or severally liable to the plaintiff for damages. The jury
found that $16,034.31 of the loss sustained by plaintiff could have
been avoided and that defendants were not liable to plaintiff for
attorney’s fees. On plaintiff’s motion under G.S. 1A-1, Rule 59, the
trial court set the verdict of the jury aside and granted a new
trial on all issues. Plaintiff moved for summary judgment against
both defendants. The trial court granted the motion as to defend-
ant Harold Myers but denied it as to defendant Juanita Myers.
The judgment does not recite that it is final or that there is no
just reason for delay, in accordance with Rule 54(b). Defendant
Harold Myers appeals from the granting of summary judgment
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against him and plaintiff cross-appeals from the denial of its mo-
tion against defendant Juanita Myers.

Kluttz and Hamlin, by Malcolm B. Blankenship, Jr., for the
plaintiff.

Bailey, Brackett & Brackett, P.A., by William L. Sitton, Jr.,
for the defendants.

WELLS, Judge.

We deal first with defendant Juanita Myers’ argument that
the trial court’s denial of plaintiff’s motion for summary judgment
against her is not appealable. The denial of summary judgment is
interlocutory in nature and not appealable under G.S. 1-277 and
G.S. TA-27, unless a substantial right of one of the parties would
be affected if the appeal were not heard prior to final judgment.
Motyka v. Nappier, 9 N.C. App. 579, 176 S.E. 2d 858 (1970). The
record does not reveal that any such substantial right is involved
in the present case. Accordingly, we hold that plaintiff’s appeal as
to defendant Juanita Myers should be dismissed.

We next deal with the question of whether the summary
judgment entered against defendant Harold Myers is appealable,
since it is clear that the judgment appealed from adjudicates the
rights and liabilities of fewer than all the parties. Although plain-
tiff does not raise the issue in its brief, it is the duty of an ap-
pellate court to dismiss an appeal on its own motion if there is no
right to appeal. Waters v. Personnel, Inc., 294 N.C. 200, 240 S.E.
2d 338 (1978). The question here involves interpretation of G.S.
1A-1, Rule 54(b), which provides in pertinent part:

(b) Judgment upon multiple claims or involving multiple
parties.— When . . . multiple parties are involved, the court
may enter a final judgment as to one or more but fewer than
all of the . . . parties only if there is no just reason for delay
and it is so determined in the judgment. Such judgment shall
then be subject to review by appeal or otherwise provided by
these rules or other statutes. In the absence of entry of such
a final judgment, any order or form of decision, however,
designated, which adjudicates . . . the rights and liabilities of
fewer than all the parties shall not terminate the action as to
any of the . . . parties and shall not then be subject to review
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etther by appeal or otherwise except as expressly provided
by these rules or other statutes. Similarly, in the absence of
entry of such a final judgment, any order or other form of de-
cision is subject to revision at any time before the entry of
judgment adjudicating all the . . . rights and liabilities of all
the parties. [Emphasis added.]

The North Carolina Rule 54(b) is substantially similar to its
Federal counterpart, as that Rule was amended in 1961, and we
have therefore appropriately considered Federal decisions and
authorities for guidance and direction in the interpretation of our
Rule. In Arnold v. Howard, 24 N.C. App. 255, 210 S.E. 2d 492
(1974) Judge Parker, speaking for the Court, stated that the need
for Rule 54(b) arose from the increased opportunity for liberal
joinder of claims and parties under the Rules of Civil Procedure.
The Court commented that the Rule contemplated that the trial
court would act as the “dispatcher” of cases to the appellate court
and would determine, in the first instance, the time at which each
“final decision” disposing of less than all the claims in a multiple
claim suit or the liability of less than all of the parties in a
multiparty suit, is appropriate for appeal. Judge Parker explained
that under the Rule, the trial court is granted the discretionary
authority to enter a final judgment as to fewer than all of the
parties, “only if there is no just reason for delay and it is so
determined in the judgment,” and that by expressing this deter-
mination in the judgment the trial judge is in effect “certifying”
that the judgment is a final judgment and subject to immediate
appeal. However, the Court held that under Rule 54(b), in the
absence of certification by the trial court, any order or other form
of decision, however designated, which adjudicates fewer than all
of the claims, or the rights and liabilities of fewer than all of the
parties, would be considered interlocutory and not appealable.
Our opinion in Arnold was not reviewed by the Supreme Court.
Arnold is in line with the interpretation given Federal Rule 54(b):

Unlike original Rule 54(b), which did not lodge any con-
trol in the trial court over any adjudication that it rendered,
the amended Rule defines finality in terms of what the [trial]
court does and gives this court broad discretion in applying
finality. Flexibility is introduced by giving the [trial] court,
which has first hand information as to the litigation and its
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progress, power to determine that when one branch of it has
been adjudicated it is or is not then ripe for appellate review.

6 Moore’s Federal Practice § 54.28[1], pp. 363-364 (1976).

The question was next before this Court in Newton v. In-
surance Co., 27 N.C. App. 168, 218 S.E. 2d 231 (1975), rev'd, 291
N.C. 105, 229 S.E. 2d 297 (1976). We held that since the defendant
had sought recovery under two claims, one for actual damages
and the other for punitive damages, an appeal from an order of
the trial court dismissing the claim for punitive damages was in-
terlocutory and not final because it had adjudicated fewer than all
the claims and the trial court had certified the judgment for im-
mediate appeal under Rule 54(b). Our Supreme Court reversed,
Justice Exum reasoning that the North Carolina Rule 54(b) must
be distinguished from its Federal counterpart because our Rule
states an exception permitting appeal where allowed by statute,
such as the exceptions stated in G.S. 1277 and G.S. TA-27(d)
which authorize appeal from certain interlocutory orders and
judgments. Justice Exum concluded that our Rule 54(b) expands,
rather than restricts, the compass of review of orders and
judgments, and held that a substantial right of the plaintiff would
be affected if plaintiff’s claim for punitive damages was not heard
before the same judge and jury as heard the claim for compen-
satory damages. Appeal was thus allowed under G.S. 1-277 and
G.S. TA-27(d). See also, Oestreicher v. Stores, 290 N.C. 118, 225
S.E. 2d 797 (1976); Highway Commaission v. Nuckles, 271 N.C. 1,
155 S.E. 2d 772 (1967).

The issue was again before the appellate courts of our State
in the case of Investments v. Housing, Inc., 28 N.C. App. 385, 221
S.E. 2d 381 (1976), rev'd, 292 N.C. 93, 232 S.E. 2d 667 (1977). In
that case the trial court had granted summary judgment in favor
of the plaintiff for the monetary sum of $204,603.55, but retained
for trial the issue of defendants’ right to a setoff. Execution was
entered to enforce the judgment and an order entered by the
Clerk declaring the judgment a lien upon funds alleged to be
owing to the defendant from a third party. We held that this
judgment adjudicated fewer than all the claims or the rights and
liabilities of fewer than all the parties, and dismissed the appeal
as premature under Rule 54(b). Our Supreme Court reversed,
stating that the statutory provisions available to defendant for a
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stay of execution upon a money judgment under G.S. 1-269 and
G.S. 1-289, as well as the authorization which Rule 62(g) grants
the trial court to stay enforcement of a judgment pending its
determination of other aspects of the litigation, would require
defendant, even if successful, to incur a substantial expense. The
Court concluded, “Thus, the existence of those procedures for
staying execution on the judgment does not prevent the entry of
the judgment from affecting a substantial right of the judgment
debtor.” 292 N.C. at 99, 232 S.E. 2d at 672. The Court held that
the trial court’s judgment was appealable under the “substantial
right” exception provided in Rule 54(b) through G.S. 1-277 and
G.S. TA-27(d). We will further discuss Investments later in this
opinion.

The question was next before our Supreme Court in Nasco
Equipment Co. v. Mason, 291 N.C. 145, 229 S.E. 2d 278 (1976). In
Nasco, the question before the Court involved competing
creditors of Mason Lumber Company, both of whom asserted an
interest in a chattel which had been delivered to Mason by the
plaintiff, a supplier. A third-party defendant, First Citizens Bank
and Trust Company asserted a claim for the chattel based on a
security agreement executed in favor of the bank. The trial court
granted summary judgment for the bank. We had dismissed plain-
tiff's appeal in an unpublished opinion on grounds that the judg-
ment appealed from adjudicated “fewer than all the claims or the
rights and liabilities of fewer than all the parties” and did not
state that there is “no just reason for delay,” as required by Rule
54(b). Our Supreme Court reversed, holding that the order grant-
ing summary judgment denied the plaintiff a jury trial on the
issue of its claim against the bank and, in effect, determined the
action in favor of the bank. While there is language in the Nasco
opinion indicating that the appeal was allowed under the
“substantial right” exception, the Court later stated that the
holding in Nasco instead rests on the fact that the summary judg-
ment in that case “was, in effect, a final judgment ultimately
disposing of all claims of any practical significance in the case.”
Industries, Inc. v. Insurance Co., infra, 296 N.C. at 493, 251 S.E.
2d at 448. See also, Whalehead Properties v. Coastline Corp., 299
N.C. 270, 261 S.E. 2d 899 (1980).

The question was next before our Supreme Court in Waters
v. Personnel, Inc., 294 N.C. 200, 240 S.E. 2d 338 (1978), in which
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the Court held that we had erred in entertaining and not dis-
missing the appeal from an order of the trial court setting aside a
previous trial court judgment granting summary judgment for
the defendant. Waters involved only two parties and only one
claim. Justice Exum, writing for the Court, held that the order
from which the purported appeal was taken was interlocutory, in
that it contemplated further proceedings on the summary judg-
ment question at the trial level. The appellate court’s failure to
review the trial court’s action prior to entry of a final judgment
was held not to deprive the defendant of any substantial right.
Justice Exum explained that our courts have consistently held
that denial of a motion for summary judgment is not appealable,
and that the trial court’s order setting aside summary judgment
for defendant was analogous to the denial of summary judgment.

The question was again before our Supreme Court in In-
dustries, Inc. v. Insurance Co., 296 N.C. 486, 251 S.E. 2d 443
(1979), in which the Court upheld an order of this Court dis-
missing, without opinion, defendant’s appeal. The appeal was from
an order of the trial court allowing plaintiff’'s motion for partial
summary judgment on the issue of liability, reserving for trial the
issue of damages, and denying defendant’s motion for summary
judgment. From the decisions of our Supreme Court in Waters
and Industries it is evident that an interlocutory judgment or
order which does not affect a substantial right of one of the par-
ties or is not otherwise appealable under G.S. 1-277 or G.S. TA-27
may not be appealed. From these cases it is also apparent that
the Court in its most recent decisions is taking a restricted view
of the “substantial right” exception, holding that the avoidance of
a rehearing or trial is not a “substantial right” entitling a party
to an immediate appeal. We believe that the philosophy espoused
in those later cases indirectly conflicts with the Court’s earlier
holding in Investments v. Housing, Inc., supra, which we dis-
cussed previously. On its face, Investments holds that a monetary
judgment against the defendants which does not dispose of all of
the claims of all of the parties nonetheless affects a substantial
right of the defendants sufficient to permit immediate appeal.

[1] The model set out on page 170 states the correct procedure
for determining whether a given case is appealable under our
statutes, rules and case law. Where the right to appeal is con-
ferred by statute, i.e., where a substantial right of the parties
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would be affected if immediate appeal were not permitted under
G.S. 1-277 or G.S. 7A-27, the judgment is appealable whether it is
final or interlocutory in nature. Where there is no such statutory
right to appeal, the next question is whether the judgment is in
effect final as to all of the claims and parties. If so, the judgment
is immediately appealable. If not, the next question must be
whether the specific action of the trial court from which appeal is
taken is final or interlocutory. If the court’s action is in-
terlocutory, no appeal will lie whether or not certified for appeal
by the trial court. If the action is final as to fewer than all claims
or the rights and labilities of fewer than all parties, but has not
been certified for appeal by the trial court under Rule 54(b), no
appeal will lie. On the other hand, an appeal from such a final
judgment or order will be allowed if it is properly certified under
the Rule.



170 COURT OF APPEALS [46
Leasing Corp. v. Myers
Is
the righ
to appeal
conferred by
statute such as G.S.
1-277 or 7A-27, i.e., is
a substantial right
of one of the
parties
YES affected}
NEWION Is
NUCKLES there a
OESTREICHER ﬁlpl;’l final judgrent
INVESTMENTS P as to all of the
claims and parties?
YES
specific
action of the
trial court from Allow NASCO
i i Appeal WHALFHEAD
final or inter-
locutory?
INTERLOCUTORY
fied for appeal
funder Rule 54(b)] No WATERS
the action from which Appeal INDUSTRIES, INC.
an appeal is
taken?
NO YES
No Allow
ARNOLD Appeal Appeal




N.C.App.] COURT OF APPEALS 171

Leasing Corp. v. Myers

[2] From the model it is clear that the vitality of the Rule 54(b)
procedure which establishes the trial court as “dispatcher” of
cases to the appellate division is largely dependent on how nar-
rowly the statutory exceptions to the Rule are construed. To the
extent that judgments are determined by the appellate courts of
our State to affect a “substantial right” of one of the litigants
under G.S. 1-277 and G.S. TA-27(d), the procedure for trial court
certification established in Rule 54(b} is bypassed and the ap-
peilate court is substituted as the true dispatcher of appeals. In
this regard the previously discussed Investments case creates the
apparent anomaly of including all partial summary judgments
entered for a monetary sum in the substantial right exception.
We note that G.S. 1A-1, Rule 62(g) allows the trial court, after it
has ordered a final judgment under the conditions stated in Rule
54(b), to stay enforcement of such a judgment until the entering
of a subsequent judgment or judgments and to prescribe such
conditions as are necessary to prevent harm that might result to
a party if the trial court should decide not to certify a judgment
for immediate appeal.

[8] We are aware that there is dictum in Oestreicher v. Stores,
290 N.C. 118, 225 S.E. 2d 797 (1976) to the effect that a trial
court’s appeal entry constitutes sufficient compliance with the
certification requirement of Rule 54(b). However, as clarified by
the Supreme Court’s later opinion in Industries, Inc. v. Insurance
Co., 296 N.C. 486, 251 S.E. 2d 443 (1979), the Oestreicher holding
rests solely on the substantial right exception, and accordingly
the case does not stand for the proposition that there was proper
certification under the Rule. Typically, an appeal entry only
shows counsel’s compliance with various Rules of Appellate Pro-
cedure, e.g., that the appeal was duly taken, that the undertaking
on appeal required by Appellate Rule 6 was approved by the trial
court, or that an extemsion of time for serving the proposed
record on appeal was granted by the court. The act of signing
such an appeal entry reflects the trial court’s position that the
technical requirements for perfecting an appeal have been met. It
is not an unequivocal act showing that the trial court has deter-
mined that the judgment appealed from is final and that there is
no just reason for delay, as required by Rule 54(b). Additionally,
Rule 54(b) expressly provides that this determination must be
made in the judgment. We are accordingly convinced that the
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signing of an appeal entry by the trial court cannot, in and of
itself, be held to satisfy the affirmative act of certification re-
quired by Rule 54(b).

[4] In the case sub judice, however, we believe we are bound by
Investments to hold that the trial court’s entry of summary judg-
ment for a monetary sum against defendant Harold Myers affects
a “substantial right” of this defendant. Accordingly, we must
treat the judgment as immediately appealable under G.S. 1-277
and G.S. TA-27.

[5] We hold that summary judgment was improvidently granted
against defendant Harold Myers on the issue of damages. Defend-
ants allege in their amended answer that plaintiff failed to use
due diligence to mitigate its damages before and after reposses-
sion of the equipment. Since plaintiff’s affidavits do not con-
clusively show that such due diligence was in fact exercised, a
material issue of fact remains concerning the sufficiency of plain-
tiff’s attempt to mitigate damages. Cf., Cotton Mills v. Goldberg,
202 N.C. 506, 163 S.E. 455 (1932) (seller of goods has duty to exer-
cise reasonable diligence to diminish and minimize loss from
buyer’s breach of contract by undertaking to dispose of the waste
for the best price obtainable under all the circumstances); cf., G.S.
25-2-706 (upon buyer’s breach, seller who chooses to resell the
goods must do so in good faith and in a commercially reasonable
manner to be eligible to recover certain damages).

[6] That portion of the summary judgment granted against
defendant Harold Myers which awards plaintiff attorney’s fees
must also be reversed. A lease does not constitute evidence of in-
debtedness within the meaning of G.S. 6-21.2, and attorney’s fees
may not be allowed, even though they were expressly provided
for in the contract. Systems, Inc. v. Yacht Harbor, Inc., 40 N.C.
App. 726, 253 S.E. 2d 613 (1979).

As to plaintiff’'s appeal, dismissed.

As to the summary judgment entered against defendant
Harold Myers, reversed.

Judges MARTIN (Robert M.) and ERWIN concur.
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BEVERLY VAUGHN SWYGERT v. JOHN DAVIS SWYGERT, JR.

No. 793DC349

(Filed 15 April 1980)

1. Rules of Civil Procedure § 41.1— action for divorce from bed and board and
alimony — counterclaim for divorce —voluntary dismissal not permitted
Because defendant-husband’s counterclaim for divorce was based on the
allegation that the parties had lived separate and apart since 29 April 1977,
the same transaction alleged in plaintiff’s complaint for divorce from bed and
board and alimony, plaintiff was thereafter bound to remain in court upon her
allegations and could not take a voluntary dismissal of her suit prior to a hear-
ing on the merits; furthermore, the trial court properly concluded as a matter
of law that plaintiff, by filing 2 notice of dismissal without defendant’s consent
and by refusing to offer evidence in the cause, had abandoned her claim.

2. Divorce and Alimony § 13.5— separation for statutory period —sufficiency of
evidence —proof of abandonment not required
Where defendant alleged that the parties had lived continuously separate
and apart for over a year, and he alleged constructive abandonment by his
wife who refused to accompany him from Maryland to his new home in N. C.,
defendant’s allegations were sufficient to state a cause of action under both
G.S. 50-5 and G.S. 50-6; and where defendant offered proof of a year’s separa-
tion with intention that the separation be permanent he was entitled to a
decree of absolute divorce even in the absence of proof of abandonment.

3. Divorce and Alimony § 2.1— verification of pleadings
There was no merit to plaintiff’s contention that a decree of divorce was
improperly granted because of defective verification of defendant’s pleadings,
since the counterclaim in which the divorce was prayed for was verified,
although the original pleadings were not.

4. Appeal and Error § 28.2— sufficiency of evidence to support findings—no ex-
ceptions to findings —no appellate review
The question of the sufficiency of the evidence to support the factual find-
ings of the trial court was not before the court on appeal where plaintiff made
no exceptions to any findings.

5. Rules of Civil Procedure § 60.4— relief from judgment —motion properly made
in Court of Appeals
Since plaintiff's motion for relief pursuant to G.S. 1A-1, Rule 60(b) was
filed while the case was pending on appeal in the Court of Appeals, the motion
was properly filed in the Court of Appeals, but since the determination of
plaintiff’s motion will require the resolution of controverted questions of fact
which the trial court is in a better position to pass upon, the case is remanded
to district court for hearing and determination of all issues raised by plaintiff’s
motion for relief.
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APPEAL by plaintiff from Wheeler, Judge. Judgment entered
6 December 1978 in District Court, CARTERET County. Heard in
the Court of Appeals 22 October 1979.

Plaintiff-wife, a resident of Maryland, filed this action in the
District Court in Carteret County on 30 January 1978 to obtain a
divorce from bed and board and alimony. In her verified com-
plaint she alleged that defendant-husband was a citizen and resi-
dent of Carteret County and had been such for more than six
months next preceding the institution of this action; that the par-
ties were married on 1 February 1938; that defendant abandoned
her on 29 April 1977 by leaving their residence in Maryland and
moving to North Carolina, and that she was the dependent and he
the supporting spouse. Defendant filed an unverified answer in
which he denied he had abandoned his wife. In a “Second
Defense” in his answer, he alleged that prior to his retirement
from the postal service in 1969 he and his wife had lived in
Maryland; that after his retirement he found it difficult to con-
tinue to live there due to the high cost of living in the environs of
Washington; that he bought property and built a house in North
Carolina, planning to move there with his wife; that she refused
to move from Maryland and accompany him to his new home in
North Carolina despite his requests that she do so; and that by
refusing to accompany him, she had abandoned him. He further
pled the pendency of an action for alimony brought by his wife in
Maryland.

On 20 July 1978 defendant obtained leave of court to file an
amendment to his answer to include a counterclaim for absolute
divorce. In his amended pleading, which he verified, he alleged
that after their marriage on 1 February 1938, the parties had
lived together as husband and wife until 29 April 1977, “when the
parties separated each from the other as alleged in the Second
Defense of the answer heretofore filed.” Defendant further al-
leged that since 29 April 1977 the parties had lived separate and
apart continuously, at no time resuming the marital relations that
had previously existed between them, and he prayed for a judg-
ment of absolute divorce.

The action, consisting of plaintiff’s original claim for divorce
from bed and board and alimony, and defendant’s counterclaim for
absolute divorce, was calendared for trial in the District Court on
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6 December 1978. Upon call of the case, the counsel then
representing the plaintiff filed on her behalf a notice of voluntary
dismissal pursuant to Rule 41(a) of the Rules of Civil Procedure,
to which the defendant did not consent.

The court then proceeded to hear defendant’s evidence on his
counterclaim for absolute divorce. Plaintiff offered no evidence. In
a judgment entered that date, the court found facts, in part, as
follows:

(a) That the defendant has been a resident of the State
of North Carolina since 29 April 1977 or more than six (6)
months prior to the institution of this action.

(b) That the plaintiff and defendant were intermarried
on or about February 1, 1938, and thereafter lived together
as husband and wife until 29 April 1977.

(c) That prior to April 1977 and in July of 1976, the
defendant established a home in Carteret County, North
Carolina, and requested that the plaintiff accompany him,
which she refused; and that, again in December 1976, he re-
quested that she accompany him to said home and she re-
fused.

(d) That he returned to the plaintiff’'s home in April of
1977 and again requested her to move with him to Carteret
County, North Carolina, and again she refused and on this oc-
casion he separated himself from his wife with the intention
that the separation would be permanent.

(e) That since 29 April 1977 the plaintiff and defendant
have lived separate and apart continuously and at no time
have resumed the marital relationship that previously ex-
isted between them.

Based on its findings of fact, the court concluded that plaintiff, by
filing a notice of dismissal without defendant’s consent and by
refusing to offer evidence, had effected an abandonment of her
claim. Upon defendant-husband’s counterclaim, the court drew the
following conclusions of law:

4. That the defendant, by offering evidence that he has
been a bona fide resident of the State of North Carolina for
more than six (6) months prior to the institution of the action,
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subjects the defendant and the marriage of the parties to the
jurisdiction of this Court.

5. That a ground for divorce absolute is created by the
separation of the parties for one year with the intention on
the part of one of the parties that the separation be perma-
nent; or

6. A ground for divorce is created by the separation of
the parties when one party abandons the other and a period
of one year follows said act of abandonment.

Judgment was entered (1) dismissing the cause of action as
alleged by the plaintiff, and (2) granting defendant-husband an ab-
solute divorce. Plaintiff-wife appeals from this judgment.

John V. Hunter III for plaintiff appellant.

Wheatly, Wheatly & Davis by C. R. Wheatly, Jr., for defend-
ant appellee.

PARKER, Judge.

[1]1 Plaintiff first assigns error to the court’s dismissal with prej-
udice of her claims for alimony. She contends that the court erred
in refusing to allow her to dismiss her suit voluntarily prior to
the hearing on the merits. We find no error. G.S. 1A-1, Rule
41(a)(1) provides that a plaintiff may dismiss his action voluntarily
without order of court “by filing a notice of dismissal at any time
before the plaintiff rests his case.” Under the practice prior to
the adoption of Rule 41(a)(1), the plaintiff had the right to take a
voluntary nonsuit at any time before the verdiet was rendered.
However, as the former practice was explained by Melntosh in
North Carolina Practice and Procedure, § 1645, pp. 124-125 (1956):

While the plaintiff may generally elect to enter a nonsuit ‘to
pay the costs and walk out of court, in any case in which
only his cause of action is to be determined, although it
might be an advantage to the defendant to have the action
proceed and have the controversy finally settled, he is not
allowed to do so when the defendant has set up some ground
for affirmative relief or some right or advantage of the de-
fendant has supervened, which he has the right to have set-
tled and concluded in the action. If the defendant sets up a
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counterclaim arising out of the same transaction alleged in
the plaintiff’s complaint, the plaintiff cannot take a nonsuit
without the consent of the defendant; but if ¢t is an indepen-
dent counterclaim, the plaintiff may elect to be nonsuited and
allow the defendant to proceed with his claim. (emphasis
added)

In McCarley v. McCarley, 289 N.C. 109, 221 S.E. 2d 490 (1976), our
Supreme Court held that Rule 41(a)(1) did not alter former prac-
tice in this respect. Thus, where a counterclaim is filed which
arises out of the same transaction alleged in the complaint, “plain-
tiff thereby loses the right to withdraw allegations upon which
defendant’s claim is based without defendant’s consent.” Mc-
Carley v. McCarley, supra, 289 N.C. at 113, 221 S.E. 2d at 493; ac-
cord, Layell v. Baker, 46 N.C. App. 1, 264 S.E. 2d 406 (1980).

In the present case plaintiff’s claim for alimony was based on
an allegation that on 29 April 1977 defendant-husband abandoned
her by leaving their residence in Maryland and moving to North
Carolina. Plaintiff-wife contends that the rule as to voluntary
dismissal should not apply in this case because defendant-
husband’s cause of action for a divorce based on the separation of
the parties did not accrue until 29 April 1978, several months
after defendant-husband filed his original answer. This contention
is without merit. At the time plaintiff-wife attempted to take a
voluntary dismissal on 6 December 1978, defendant-husband’s
cause of action had accerued and, by leave of court, he had pled his
claim for relief. Once defendant-husband did so, the issue of
whether his cause of action had accrued at the time the original
answer was filed was irrelevant to her statutory right to dismiss
her case, the only question being whether his cause of action
arose out of the same transaction or occurrence alleged in
plaintiff-wife’s complaint. Because defendant-husband’s claim for
divorce was based on the allegation that the parties had lived
separate and apart since 29 April 1977, the same transaction
alleged in plaintiff’s complaint, plaintiff-wife was thereafter bound
to remain in court upon her allegations and could not dismiss her
action ex parte.

Neither did the court err in concluding as a matter of law
that plaintiff-wife, by filing a notice of dismissal without defend-
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ant’s consent and by refusing to offer evidence in the cause, had
abandoned her claim. G.S. 1A-1, Rule 41(b) provides that a defend-
ant may move for dismissal of any claim against him for failure of
the plaintiff to prosecute. Although it is not apparent from the
record in this case that defendant-husband ever moved for an in-
voluntary dismissal of plaintiff-wife’s claims on this ground,
Federal Rule of Civil Procedure 41(b), which is substantially the
same as our own rule, has been held not to abrogate the inherent
power of the court to dismiss a case for want of prosecution, as
where plaintiff refuses to proceed at trial. See generally Wright
and Miller, Federal Practice and Procedure, § 2370, pp. 199-203
and cases cited therein. Here, plaintiff-wife was represented by
counsel at the trial (although it should be noted not the same
counsel who represents her on this appeal), and she cannot now
justly complain that her action should not have been dismissed
with prejudice when she refused to offer evidence.

{2] Plaintiff-wife next assigns error to the court’s granting
defendant an absolute divorce. She contends that this was error
because the divorce was granted on a ground that defendant-
husband had not pled and because defendant-husband’s pleadings
were improperly verified. In his amended answer defendant-
husband alleged that he had been a citizen and resident of North
Carolina for six months prior to the filing of his counterclaim;
that the parties were married on or about 1 February 1938 and
thereafter lived together as husband and wife until 29 April 1977
when they separated “as alleged in the Second Defense of the
answer heretofore filed;” and that the parties had lived con-
tinuously separate and apart since that date. The “Second
Defense” referred to in defendant-husband’s amended answer was
that of constructive abandonment based on plaintiff-wife’s refusal
to accompany him from Maryland to his new home in North
Carolina. In the judgment granting defendant-husband an ab-
solute divorce, the court made the following conclusions of law:

5. ....[A] ground for divorce absolute is created by the
separation of the parties for one year with the intention on
the part of one of the parties that the separation be perma-
nent; or

6. A ground for divorce is created by the separation of

the parties when one party abandons the other and a period
of one year follows said act of abandonment.
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Plaintiff-wife relies upon the reference in defendant’s
counterclaim to the allegations of abandonment contained in his
original answer, as well as upon these conclusions of law, in sup-
port for her argument that defendant-husband was granted a
divorce upon a ground not pled.

Both G.S. 50-5 and G.S. 50-6 provide that a divorce may be
granted on the grounds of a voluntary separation of the parties
for the period of one year. However, G.S. 50-5 unlike G.S. 50-6, re-
quires a party seeking a divorce under that section to allege and
prove that he is the injured party. Reeves v. Reeves, 203 N.C.
792, 167 S.E. 129 (1933). Applying the principle of notice pleading
enunciated by our Supreme Court in Sutton v. Duke, 277 N.C. 94,
176 S.E. 2d 161 (1970), we conclude that defendant-husband’s
allegations were sufficiently particular to state a cause of action
under both G.S. 50-5 and G.S. 50-6.

In order to prove his claim under G.S. 50-6, defendant-
husband was only required to prove that he and plaintiff-wife had
lived separate and apart for at least an uninterrupted one-year
period, and that there was an intention on the part of either one
of them to cease matrimonial cohabitation. Beck v. Beck, 14 N.C.
App. 163, 187 S.E. 2d 355 (1972). Plaintiff-wife relies upon Taylor
v. Taylor, 225 N.C. 80, 33 S.E. 2d 492 (1945) to support her conten-
tion that defendant-husband, having alleged abandonment, was re-
quired to prove it to obtain his divorce. In that case, the Court
stated:

Of course, the plaintiff may particularize as to the character
of the separation by alleging that it was by mutual consent,
abandonment, ete, in which event, if material to the cause of
action, the burden would rest with the plaintiff to prove the
case secundum allegata. (emphasis added).

225 N.C. at 82, 33 S.E. 2d at 494.

The language of the Taylor case does not require the party seek-
ing a divorce to prove every fact alleged, only that he prove the
facts necessary to his cause of action. As stated in 1 Lee, North
Carolina Family Law § 51, p. 213 (1963): “[W]here the grounds are
listed in the statutes for the same kind of divorce, the several
grounds may be joined in one complaint, and the decree may be
granted on any one of the grounds proved.” Having offered proof
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of separation for a year’s period with intention that the separa-
tion be permanent, defendant-husband was entitled to a decree of
absolute divorce. We note that the court in its Conclusions of Law
Nos. 5 and 6 referred to the grounds for divorce both under G.S.
50-5 and G.S. 50-6. In light of our holding that defendant-husband
properly proved his claim under G.S. 50-6, the Court’s Conclusion
of Law No. 6, which is relevant to the grounds for divorce set
forth in G.S. 50-5, is mere surplusage and is not necessary to sup-
port the judgment.

[3] Neither was the decree of divorce improperly granted
because of defective verification of defendant-husband’s pleadings.
The counterclaim in which the divorce was prayed for was
verified, although the original pleadings were not. Defendant-
husband did incorporate by reference a portion of his unverified
answer relating to abandonment; however, none of the allegations
referred to were necessary to his cause of action under G.S. 50-6.
Even if they had been necessary, defendant-husband stated in his
amended answer, which was properly verified, that he was “rati-
fying his answer as heretofore filed in this cause.”

[4] Plaintiff’s final assignments of error are directed to the insuf-
ficiency of the evidence to support the trial court’s findings of
fact concerning her refusal to accompany her husband to North
Carolina. She concedes that no exceptions to any findings have
been set out in the record as required by App. R. 10(a). She con-
tends, however, that the rule does not absolutely preclude ap-
pellate review under the circumstances, relying upon Whitaker v.
Earnhardt, 289 N.C. 260, 221 S.E. 2d 316 (1976). In that case the
Supreme Court did permit the appellant to raise the question of
the sufficiency of the evidence to support the findings of fact,
even though exceptions had not been taken thereto in the record.
However, at the time the notice of appeal was given in that case,
the new Rules of Appellate Procedure had not yet become effec-
tive, and the opinion of the Supreme Court, upon appeal from this
Court, did not consider the applicability of App. R. 10(a). That
rule, which clearly does govern in the present case, provides in
part that “the scope of review on appeal is confined to a con-
sideration of those exceptions set out and made the basis of
assignments in the record,” with the exception that an appeal
from a final judgment permits a party to raise the question
whether the judgment is supported by the findings of fact and
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conclusions of law. Thus, no appropriate exception having been
taken, the question of the sufficiency of the evidence to support
the factual findings of the trial court is not before this Court for
review.

Because the findings of fact support the court’s conclusions of
law with respect to defendant-husband’s counterclaim for absolute
divorce and with respect to the dismissal of plaintiff-wife’s action,
the judgment appealed from is affirmed, subject, however, to such
ruling as may hereafter be made by the trial court on remand of
this case for hearing of the motion hereinafter described filed by
the plaintiff for relief from said judgment under Rule 60 of the
Rules of Civil Procedure.

On 7 September 1979, while this appeal was pending in this
Court, plaintiff filed in this Court a motion pursuant to North
Carolina Rule of Civil Procedure 60(b)1), (3) and (6) for relief from
the judgment appealed from on the grounds that the same was
entered against her through mistake, inadvertance, surprise and
excusable neglect, without any reasonable opportunity on her
part to defend against defendant’s claim or to prove her own
claim, and on the further ground that the judgment was obtained
by fraudulent testimony of the defendant. She supported her mo-
tion by her own affidavit, by the affidavit of the attorney who
represented her in an action brought by her in the State of
Maryland in which she sought to obtain alimony from her hus-
band, and by the affidavit of a daughter of the parties who is an
attorney engaged in the private practice of law in Washington,
D.C. Defendant filed answer opposing the relief sought in the mo-
tion.

[5] Since at the time plaintiff’s Rule 60(b) motion was filed the
case was pending on appeal in this Court, the motion was proper-
ly filed in this Court. Wiggins v. Bunchk, 280 N.C. 106, 184 S.E. 2d
879 (1971); Rhodes v. Henderson, 14 N.C. App. 404, 188 S.E. 2d
565 (1972). Since, however, the determination of plaintiff’s motion
will require the resolution of controverted questions of fact which
the trial court is in a far better position to pass upon than is this
Court, see Bell v. Martin, 43 N.C. App. 134, 258 S.E. 2d 403 (1979),
reversed on other grounds, 299 N.C. 715, 264 S.E. 2d 101 (1980),
we now remand this case to the District Court in Carteret County
for the purpose of hearing and passing upon all questions and is-
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sues raised by plaintiff’s motion filed in this Court for relief from
the judgment under Rule 60(b). The Clerk of this Court is directed
to prepare copies of said motion and of defendant’s answer
thereto, and copies of all affidavits filed in this Court in support
of and in opposition to the motion, and certify the same to the
Clerk of the District Court. Upon remand, the District Court shall
hear and determine the motion upon said affidavits and upon such
additional evidence as shall be presented to and received by the
Court. For the purposes indicated, this case is

Remanded to the District Court in Carteret County.

Chief Judge MORRIS and Judge MARTIN (Robert M.} concur.

COUNTY OF LENOIR, Ex reEL. CYCONCIA FAYE COGDELL v. ERVIN
O’BERRY JOHNSON

No. 798DC713
(Filed 15 April 1980)

Bastards § 10; Constitutional Law § 20— action to establish paternity —statute of
limitations —denial of equal protection to illegitimates
The three-year statute of limitations set forth in G.S. 49-14{c)(1), which
limits the time in which an action to establish the paternity of an illegitimate
child must be commenced, is not substantially related to any permissible State
interest and unconstitutionally discriminates against illegitimate children in
violation of the Equal Protection Clause of the U. S. Constitution since it con-
stitutes an impenetrable barrier to the right of some illegitimate children to
receive support from their fathers, and no statute of limitations is provided for
a support action instituted on behalf of a legitimate child.

APPEAL by plaintiff from Wright, Judge. Judgment entered
10 April 1979 in District Court, LENOIR County. Heard in the
Court of Appeals 8 February 1980,

Plaintiff brought this action for the support of an illegitimate
child pursuant to G.S. 49-15, G.S. 50-13.4 and Article 9 of Chapter
110 of the North Carolina General Statutes. Plaintiff alleged that
Cyconcia Faye Cogdell was the mother of a child born out of
wedlock and that defendant is the biological father of the child.
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Plaintiff and the mother aver that they have made numerous
demands upon the defendant for support of the child but that
defendant has failed and refused to contribute adequate support
in accordance with his ability. The mother receives funds from
the Aid to Families with Dependent Children program for the
support of the child. It is further alleged that defendant is a
responsible parent under G.S. 110-135, as this term is defined by
G.S. 110-129(3), and that the payment of public assistance to the
mother created a debt due and owing by defendant to the State
for the amount of the assistance provided. Plaintiff seeks an ad-
judication that defendant is the biological father of the child, and
that he be found a “responsible parent”, and prayed that defend-
ant be ordered to support the child and pay the debt owing the
State.

Cyconcia Faye Cogdell testified that defendant had fathered
the child but contributed no support. Defendant admitted to hav-
ing sexual relations with Cyconcia Cogdell in 1968 and in failing
to contribute any more than a dollar towards the child’s support.
The child was born on 29 January 1969. The complaint in this ac-
tion was filed on 8 January 1979. At the close of plaintiff's
evidence, defendant moved for a directed verdict on grounds of
the three-year statute of limitations set forth in G.S. 49-14(c)1).
Plaintiff argued that the statute is unconstitutional on equal pro-
tection grounds. The trial court found that defendant was the
biological father of the child and that he had not contributed to
the child’s support, but held that the action was barred by the
statute of limitations. From this judgment, plaintiff appeals.
Defendant has not objected to or cross-appealed from the court’s
findings of paternity and nonsupport.

Robert E. Whitley for the plaintiff appellant.

Vernon H. Rochelle for the defendant appellee.

Attorney General Rufus L. Edmisten, by Associate Attorney
R. James Lore, for the State, amicus curiae.

WELLS, Judge.

The sole question presented in this appeal concerns the con-
stitutionality of the three-year statute of limitations set forth in
G.S. 49-14(c)1), -which limits the time in which an action to
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establish the paternity of an illegitimate child must be com-
menced. Plaintiff argues that the statute violates the Equal Pro-
tection Clause of the Constitution of the United States in that no
such statute of limitations is provided for a support action in-
stituted on behalf of a legitimate child. G.S. 49-14 provides:

Civil action to establish paternity.—
(a) The paternity of a child born out of wedlock may be
established by civil action. . . . Such establishment of paterni-
ty shall not have the effect of legitimation.

(b) Proof of paternity pursuant to this section shall be
beyond a reasonable doubt.

{c) Such action shall be commenced within one of the
following periods:

(1) Three years next after the birth of the child; or

(2) Three years next after the date of the last pay-
ment by the putative father for the support of the child,
whether such last payment was made within three years
of the birth of such child or thereafter.

Provided, that no such action shall be commenced nor
judgment entered after the death of the putative father.

The purposes of Article 3 of Chapter 49 are manifestly to enable
an illegitimate child to receive support from its biological father
and prevent it from becoming a public charge.

We recently considered the question whether the statute of
limitations stated in G.S. 49-14(c)(1) grants a defendant in a civil
paternity action a substantive right which could not be tolled
while he is out of the State. Joyner v. Lucas, 42 N.C. App. 541,
257 S.E. 2d 105 (1979), disc. rev. denied, 298 N.C. 297, 259 S.E. 2d
300 (1979). In Joyner we held that the statute could be tolled by
defendant’s absence from the State, since the statute is pro-
cedural and not substantive, and we declined to address the con-
stitutional issue which defendant raised. Chief Judge Morris,
speaking for the Court, stated: “We reach this conclusion not only
because of the language and structure of the statute, but also out
of concern resulting from the harshness of the statute in its ap-
plication and the constitutional implications of more strictly
limiting the rights to support of an illegitimate than those of a
legitimate child.” Id., 42 N.C. App. at 546-647, 257 S.E. 2d at 109.
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A child born in wedlock is presumed to be not only the child
of its natural mother, but also the child of the mother’s husband,
State v. Rogers, 260 N.C. 406, 133 S.E. 2d 1 (1963), and thus a
legitimate child is generally not burdened with having to prove
paternity. Under North Carolina law, a parent’s obligation to sup-
port his child continues throughout the child’s minority. There is
no limitation as to time within which actions for the support of
children must be commenced. See, G.S. 50-13.4; Wells v. Wells,
227 N.C. 614, 44 S.E. 2d 31 (1947).

It seems clear that the statute does, in fact, place illegitimate
children in a disadvantageous classification. The only issue which
remains concerns whether this classification violates the Four-
teenth Amendment to the Constitution of the United States,
which provides that no State shall “deny to any person within its
jurisdiction the equal protection of the laws.”

State laws are generally entitled to a presumption of validity
against attack under the Equal Protection Clause and legislatures
have wide discretion in passing laws which have the inevitable ef-
fect of treating some people differently from others. Parham v.
Hughes, 441 U.S. 347, 60 L.Ed. 2d 269, 99 S.Ct. 1742 (1979). This
statutory presumption of validity may be undermined, however, if
a State has enacted legislation creating classes based upon cer-
tain immutable human characteristics. Classification based upon
illegitimacy has been held to be one such characteristic. Levy v.
Loutsana, 391 U.S. 68, 20 L.Ed. 2d 436, 88 S.Ct. 1509 (1968),
rehearing denied, 393 U.S. 898, 21 L.Ed. 2d 185, 89 S.Ct. 65 (1968).
“The basic rationale of these decisions is that it is unjust and inef-
fective for society to express its condemnation of procreation out-
side of the marital relationship by punishing the illegitimate child
who is in no way responsible for his situation and is unable to
change it.” Parham v. Hughes, supra, 441 U.S. at 352, 60 L.Ed. 2d
at 275, 99 S.Ct. at 1746.

Recognizing that illegitimate children are granted the same
right to support from their parents as that afforded children born
in wedlock, the question then becomes whether the statute of
limitations provided in G.S. 49-14(c)(1) constitutes an impenetrable
barrier to the enforcement of the right on the part of illegitimate
children. In Gomez v. Perez, 409 U.S. 535, 538, 35 L.Ed. 2d 56, 60,
93 S.Ct. 872, 875 (1973), the United States Supreme Court stated:
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. .. once a State posits a judicially enforceable right on behalf
of children to needed support from their natural fathers
there is no constitutionally sufficient justification for denying
such an essential right to a child simply because its natural
father has not married its mother. For a state to do so is
“illogical and unjust.” [Citation omitted.] We recognize the
lurking problems with respect to proof of paternity. Those
problems are not to be lightly brushed aside, but neither can
they be made into an impenetrable barrier that works to
shield otherwise invidious discrimination. [Citations omitted.]

From the most recent decisions of the Court it is clear that
judicial review of classifications based on illegitimacy must in-
volve less than “strict scrutiny”, but more than ordinary scrutiny.

[Illegitimacy is analogous in many respects to the personal
characteristics that have been held to be suspect when used
as the basis of statutory differentiations. [Citation omitted.]
We nevertheless concluded that the analogy was not suffi-
cient to require “our most exacting scrutiny.” [Citation omit-
ted.] Despite the conclusion that classifications based on il-
legitimacy fall in a “realm of less than strictest scrutiny,”
Lucas also establishes that the scrutiny “is not a toothless
one,” [citation omitted] a proposition clearly demonstrated by
our previous decisions in this area.

Trimble v. Gordon, 430 U.S. 762, 767, 52 L.Ed. 2d 31, 37, 97 S.Ct.
1459, 1463 (1977). In Lalli v. Lalli, 439 U.S. 259, 265, 58 L.Ed. 2d
503, 509, 99 S.Ct. 518, 523 (1978), the Court held, “Although . . .
classifications based on illegitimacy are not subject to ‘strict
scrutiny,” they nevertheless are invalid under the Fourteenth
Amendment if they are not substantially related to permissible
state interests.” Accord, Mitchell v. Freuler, 297 N.C. 206, 254
S.E. 2d 762 (1979). To survive the Court’s test, the statute must
“not broadly discriminate between legitimates and illegitimates
without more, but [be] carefully tuned to alternative considera-
tions.” Mathews v. Lucas, 427 U.S. 495, 513, 49 L.Ed. 2d 651, 665,
96 S.Ct. 2755, 2766 (1976).

The other jurisdictions which have considered the constitu-
tionality of statutes similar to G.S. 49-14(c)(1) have reached incon-
sistent results. Those jurisdictions which have upheld such
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statutes have generally ruled that a statute of limitations restriet-
ing the right of an illegitimate child to bring an action for support
against his natural father is not an “impenetrable barrier” to the
child’s receiving support, but is merely a reasorable and permissi-
ble limitation on the child’s ability to prove paternity. It is also
argued that illegitimate children have no constitutional right to
assert paternity at any time during their minority. See, Thomp-
son v. Thompson, 285 Md. 488, 404 A. 2d 269 (1979); Texas Dept.
of Human Resources v. Chapman, 570 S.W. 2d 46 (Tex. Civ. App.
1978); State ex rel. Krupke v. Witkowski, 256 N.W. 2d 216 (Iowa
1977); Cessna v. Montgomery, 63 Ill. 2d 71, 344 N.E. 2d 447 (1976).

Those jurisdictions which have invalidated such statutes on
Equal Protection grounds have generally held that they con-
stitute an overly broad restriction on the rights of illegitimates
which in fact does result in an impenetrable barrier to support ac-
tions. It has additionally been held that such statutes of limita-
tions conflict with other significant governmental interests of the
State. In J.L.P. ». C.L.B., 107 Daily Wash. L. Rep. 401, 406 (Super.
Ct. D.C. 1979), the Court stated:

Instead of focusing on presumptions or procedures for prov-
ing or disproving parentage, the statute merely uses an ar-
bitrary period of time . .. which “broadly discriminate[s] be-
tween legitimates and illegitimates without more,” Trimble
v. Gordon, supra, 430 U.S. at 772. For example, it does not
set up logical rebuttable presumptions, such as that establish-
ed in the Uniform Parentage Act, under which paternity is
presumed if the father is named on the child’s birth cer-
tificate. Nor is there any attempt to correlate a presumption
of paternity with the results of medically acceptable blood
tests. Such mechanisms for establishing proof of parentage
would be far more rationally related to accomplishment of
the legitimate governmental purpose of weeding out fraudu-
lent claims than imposition of an arbitrary time limit which
bears no rational relationship to the fact of paternity.

Moreover, there is nothing in the statute’s time limits
which are directly related to its purposes. The mere passage
of a certain amount of time before the custodial parent sues
for child support has no logical connection with whether the
non-custodial putative parent is or is not the actual parent.
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The absurdity (and tragedy) of the situation becomes mani-
fest when we consider that under the statute, an out of
wedlock parent could voluntarily support his or her child
from the time of birth to age ten; the custodial parent could
neglect or not need to seek child support for two years but
desperately need it when the child turns twelve; and at that
point the child would be precluded from ever establishing
parentage or receiving support from its parent.

Accord, Florida v. West, 378 S. 2d 1220 (Fla. 1979); Stringer v.
Dudotich, 92 N.M. 98, 583 P. 2d 462 (1978). We find the reasoning
of these latter cases to be more persuasive. While we make no
finding as to whether a child enjoys a constitutional right to seek
support from its parents throughout its minority, there can be no
question that the Equal Protection Clause will not permit a State
to grant such a right to legitimate children and deny it to il-
legitimate children. Gomez v. Perez, supra.

In the case sub judice, defendant argues that G.S. 49-14(c)1)
bears a substantial relationship to the State’s interest in prevent-
ing the litigation of stale or fraudulent claims. We disagree. As
we stated previously, a child is entitled to support from its father
throughout its minority. Therefore, a child’s claim for such sup-
port at any time during its minority can never be said to be stale.
Nor is G.S. 49-14{c)(1) substantially related to the State's interest
in preventing the litigation of fraudulent claims. We have no
reason to believe that the mere passage of time bears a direct
relation to the truth of the claim asserted. Moreover, the need of
a child to receive adequate support manifestly outweighs the rela-
tion the statute of limitations may have to the prevention of
fraudulent claims. An especially troublesome aspect of the ap-
plication of the statute here is that a child is wholly reliant on its
mother or the State to bring a claim in its behalf before the
statute runs. In further support of our position, it is clear that the
limitation stated in G.S. 49-14(c)(1) is inconsistent with the State’s
interest in preventing, whenever possible, illegitimate children
from becoming public charges. See, G.S. 49-16(2).

The need for a statute of limitations in civil paternity actions
must especially be questioned in light of advances which have
recently been made in blood typing, such as the HLA typing test,
which in combination with other tests has been determined to be
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between 95.4 and 99.4 percent accurate in determining a defend-
ant’s lack of paternity. See, Kateley, Codere and Maldonado,
Blood Testing in Disputed Parentage: The Current Role of HLA
Typing, 1 Clinical Immunology Newsletter (No. 4, Feb. 1980);
Joint AMA-ABA Guidelines: Recent Status of Serologic Testing
in Problems of Disputed Parentage, 10 Fam. L. Q. 247 (1976). In
light of these considerations, it must be concluded that G.S.
49-14(c)(1) can scarcely be termed a narrow approach to the fraud
problem, carefully tuned to alternative considerations, as man-
dated by the Supreme Court in Mathews. The truth of the matter
is that the statute presents a broad impenetrable barrier to many
illegitimate children who seek support from their natural fathers
after their third birthday. It makes no difference that this statute
only bars illegitimate children from proving paternity, and does
not directly prohibit their obtaining support. Under our laws, to
prevent a child from asserting paternity is to prevent it from
receiving support from its natural father.

We therefore conclude that G.S. 49-14(c)(1) is not substantially
related to any permissible State interest and that it unconstitu-
tionally disecriminates against illegitimate children in violation of
the Equal Protection Clause of the Constitution of the United
States.

Reversed.

Judges MARTIN (Robert M.) and ERWIN concur.
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GARLAND L. STONE, ROBERT 0. STONE, RAYMOND L. STONE, WILLIAM
M. STONE, ALBERT ARCHIE STONE, MARGIE ANN BRYANT aND
MARY FRANCES WINEBERGER v. Y. MACK CONDER anp ROSALIE W.
CONDER, WAYNE 8. PHILLIPS anp wirg, NADINE C. PHILLIPS, JIMMY
LOVE, TrusTEE, SANFORD SAVINGS & LOAN ASSOCIATION, WILLIAM
H. WOODY anp wiFg, GISELA 8. WOODY, W. W. SEYMOUR, TRUSTEE,
FIRST FEDERAL SAVINGS & LOAN ASSOCIATION OF SANFORD, J.
ALLEN HARRINGTON, Trustee, THE CAROLINA BANK, HEINS
TELEPHONE COMPANY, CAROLINA POWER & LIGHT COMPANY anD
CITY OF SANFORD

No. 79118C744
(Filed 15 April 1980)

Adverse Possession § 25.1— life tenant’s sale of land — sufficiency of evidence of
adverse possession
Defendants offered sufficient evidence of adverse possession for seven
years under color of title to defeat plaintiff’s title where the evidence tended
to show that the plaintiffs’ father had a life interest in the property in ques-
tion and plaintiffs were the remaindermen; the life tenant died in 1958 but the
youngest remainderman did not reach majority until 1964; the life tenant had
conveyed what purported to be a fee simple title to the property in 1950; for
the next 26 years the purchasers replanted the entire tract with pine saplings,
listed the property in their names, paid all taxes assessed against it, stocked it
with quail, hunted on it, cut firewood from it, and planted a garden on it near
the public road; in 1976 the purchasers sold it to defendant developers and
home builders who had the property resurveyed; the boundary lines were well
defined by clear and visible marks customarily used by surveyors and had
been in place for many years; the developers listed the property in their name
and paid all taxes on it; the developers subdivided the land, created public
streets, caused water and electrical and telephone lines to be located
throughout the development, and sold various lots in the development; and
plaintiffs’ occasional going onto the property to cut a Christmas tree or rake
pinestraw did not interrupt the continued adverse possession by defendants
and their predecessors in title. G.S. 1-42; G.S. 1-39; G.S. 1-38(b) and (c).

APPEAL by plaintiff from Preston, Judge. Judgment entered
17 May 1979 in Superior Court, LEE County. Heard in the Court
of Appeals 28 February 1980.

This is an action brought by plaintiffs seeking an order eject-
ing defendants from property allegedly owned by plaintiffs, re-
questing that an order issue canceling deeds of trust alleged to be
clouds of title on the plaintiffs’ property, and requesting an order
that plaintiffs be declared the owners in fee simple of the subject
property. On motion for summary judgment and by consent of the
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parties, the court reviewed the file, heard evidence orally and by
affidavits, examined exhibits, heard arguments of counsel, set
forth uncontradicted facts, made conclusions of law and entered
judgment dismissing the action as follows:

2. The plaintiffs are the children of William Warren
Stone, deceased, and by this action claim a remainder inter-
est in Royal Pines Estates allotted to their father in the divi-
sion of the lands of their grandfather, Neil A. Stone.

3. The will of Neil A. Stone probated in Lee County on
January 12, 1938 provided for a life estate in his property to
his wife, Nannie Catharine Stone and among other provisions
contained the following devise:

‘T give, devise and bequeath to my son William Warren
Stone, to take effect after the death of my said wife, one-
tenth in value of all of my real estate to have and to hold
the same during his natural life and after his death the
same to be equally divided among his heirs at law.’

4. On July 25, 1948, after the death of Nannie Catharine
Stone, the children of Neil A. Stone petitioned the Clerk of
the Superior Court of Lee County for an actual partition of
the real property of Neil A. Stone and under that special pro-
ceeding commissioners were appointed, a surveyor employed,
and the property physically divided and allotted in accord-
ance with a survey and plat by the surveyor. A copy of that
plat has been on file in the office of the Register of Deeds of
Lee County since August 18, 1949 (Womble Exhibit B). The
parcel presently known as Royal Pines Estates was
designated as Lot No. 7 in the partition and was allotted to
William Warren Stone by metes and bounds description
which corresponds with and refers to the recorded partition
plat.

5. By warranty deed recorded in Lee County Registry
on June 4, 1950, William Warren Stone and wife conveyed
what purported to be a fee simple title to Royal Pines Estate
by the sames metes and bounds description to W. J. Womble
and wife, Emily G. Womble. At the time of the purchase the
seller showed Mr. Womble the boundary lines and corners of
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the property which he recalls were well marked by iron
stakes extending at least 18 inches above the ground and by
trees corresponding to those shown on the recorded plat.

6. William Warren Stone died on August 8, 1958. At the
time of their father’s death, all of the plaintiffs were of age
except Raymond L. Stone, born November 6, 1937, Mary
Frances Stone Wineberger, born June 20, 1939, and Margie
Ann Stone Bryant, born October 8, 1943. None of the plain-
tiffs have been under any legal disability for more than three
years next preceding the commencement of this action.

7. At the time the Wombles purchased the subject prop-
erty all merchantable timber had been cut. The Womblies
systematically replanted the entire property with pine sap-
lings, including the portion previously under cultivation.
Twenty six years later the saplings had matured and the
developer of the property named it ‘Royal Pines Estates.’
From the date of their purchase, the Wombles listed the
property in their names and paid all ad valorem taxes assess-
ed against it. Mr. Womble stocked the property with quail
and regularly hunted it with his dogs. He cut firewood from
the property for personal use and each year planted and
harvested a garden in an open plot near the public road.
After he acquired a nearby farm in 1966 he seeded the gar-
den plot in pines, but continued to go upon the property fre-
quently to protect it against encroachments or trespass by
others.

8. In 1950 the public road on which the property fronted
was unpaved. There was no public water or sewer systems
and only a few houses in the area. During the ensuing twenty
six years the surrounding areas were developed for residen-
tial purposes and the Wombles turned down the offers of a
number of would-be purchasers, it being the intention of the
Wombles to hold the property for investment and a possible
site for the construction of a new house for their own use.

9. By warranty deed recorded September 21, 1976 the
Wombles conveyed the subject property to defendants Y.
Mack Conder and wife, Rosalie W. Conder, by the same
metes and bounds description and map reference under
which the property was conveyed to them. Mr. Conder had
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been engaged in land development and home construction for
many years in Lee County and purchased the property for
that purpose. Within a few days after they purchased the
property the Conders had it re-surveyed by a local engineer-
ing firm. Prior to commencing the re-survey, Robert J.
Bracken, the engineer in charge of that work, compared the
descriptions in the recorded deeds by which the property had
been conveyed to the Wombles and by them to the Conders
and determined that they were identical and corresponded in
all respects with the 1949 partition survey and recorded plat
of the property. During the course of such re-survey, the
surveying party located the original corners and boundaries
of the property on the ground and found that they conformed
to those shown by the previously recorded plat. Mr. Bracken
noted that the boundary lines were well defined by clear and
visible marks customarily used by surveyors and had been in
place for many years. After completing the survey of the
other boundaries, the property was subdivided into residen-
tial lots and streets and a copy of the subdivision plat sub-
mitted to the Sanford Planning Board and other involved
agencies for approval. After public hearing and several in-
terior revisions, the subdivision was approved and the re-
vised plat recorded in Lee County Registry on December 14,
1977 (Conder Exhibit B).

10. From the time of their purchase in 1976, the Conders
listed the property for taxes in their names and paid all taxes
subsequently assessed against it. They encumbered the prop-
erty by deed of trust to The Carolina Bank which is still
outstanding. They cut, paved, and dedicated public streets
through the property. They subdivided and staked out by
visible markers on the ground some seventeen residential
lots within its boundaries. They granted easements and
caused water, electrical and telephone lines to be located
throughout the development and caused the same to be incor-
porated within the city limits of Sanford. They sold residen-
tial lot 12 to defendants William H. Woody and wife, and lot
14 to defendants Wayne S. Phillips and wife. Both buyers
borrowed money from local savings and loan associations to
construct new homes and recorded their deeds of trust on
the lots early in 1978. The Phillipses completed and moved in-
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to their house prior to the commencement of this action. The
Woodys were in the process of building when they were
served with the complaint.

11. Prior to the commencement of this action neither the
plaintiffs nor anyone in their behalf had ever made their
claim to the subject property known to the defendants or ob-
jected to its use and occupancy by the defendants and their
predecessors in title.

The Court is of the opinion that there is no genuine issue
as to any material fact between the parties, and that the
defendants are entitled to judgment against the plaintiffs as
a matter of law. The affidavits of plaintiff Garland Stone, and
his three relatives, that they had never seen anyone cutting
timber or planting and harvesting crops on the property,
begs the question and does not rebut the prima facie evi-
dence of defendants’ possession of the entire property under
known and visible lines and boundaries created by NCGS
1-38(b) in light of the undisputed evidence offered by the
defendants. Nor does the occasional going on the property to
cut a Christmas tree or rake pine straw for his dog house by
plaintiff Garland Stone without defendants’ knowledge con-
stitute an interruption of defendants’ possession or triable
issue of fact in that regard. Defendants and their
predecessors in title with whom they were in privity, have
held and been in possession of the subject property openly
and adversely under color and claim of title in their own
right for more than twenty years next preceding the com-
mencement of this action. The plaintiffs do not allege and
have not offered evidence that they have been in possession
of the property within twenty years before commencement of
this action. The plaintiffs cannot now for the first time assert
rights which they have allowed to lapse by passage of time.

It is, therefore, ORDERED, ADJUDGED AND DECREED:

1. The Motion for Summary Judgment by the within
named defendants is allowed and the action of the plaintiffs
with reference to these defendants is dismissed.

Thereafter, dismissal of the action was made as to the de-
fendants, Heins Telephone Company, Carolina Power & Light
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Company, and the City of Sanford, all of which had aecquired
easements for utilities in the property which is the subjeet of the
controversy.

Plaintiffs appealed.

Grover C. McCain, Jr. and Robert B. Jervis for plaintiff ap-
pellants.

George M. McDermott and J. W. Hoyle for defendant ap-
pellees.

HILL, Judge.

Counsel have stipulated that the applicability of the Rule in
Shelley’s case shall not be presented to the Court at this time.
Therefore, we do not discuss that issue.

One question is presented for our consideration. Did the trial
court err in granting summary judgment for the defendants on
the ground that the plaintiff’s action was barred?

We note the trial judge made it clear that in summarizing
the facts that he was not making findings of fact but merely
reciting those material facts which he considered uncontroverted.
In determining a motion for summary judgment, “the trial judge
is not required to make finding of fact and conclusions of law and
when he does make same, they are disregarded on appeal.”
Shuford N. C. Practice and Procedure § 56-6 (1979 Supp.); see Lee
v. King, 23 N.C. App. 640, 643, 209 S.E. 2d 831, cert. denied 286
N.C. 336 (1974). Rule 52(a)2) does not apply to the decision on a
summary judgment motion because, if findings of fact are
necessary to resolve an issue, summary judgment is improper.
“However, such findings and conclusions do not render a sum-
mary judgment void or voidable and may be helpful, if the facts
are not at issue and support the judgment.” (Citations omitted.)
Mosely v. Finance Co., 36 N.C. App. 109, 111, 243 S.E. 2d 145,
Disc. rev. denied 295 N.C. 467 (1978).

Plaintiffs are the grandchildren of Neil A. Stone and the
children of William Warren Stone. They claim title to the lands as
vested remaindermen under the will of Neil A. Stone. It must be
noted that plaintiff’s action was brought over 20 years after the
death of the life tenant and over 14 years after the youngest child
of William Warren Stone became an adult.
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Plaintiffs contend the record title vests them with the legal
title and cite as authority G.S. 1-42, which reads as follows:

In every action for the recovery or possession of real
property, or damages for a trespass on such possession, the
person establishing a legal title to the premises is presumed
to have been possessed thereof within the time required by
law; and the occupation of such premises by any other person
is deemed to have been under, and in subordination to, the
legal title, unless it appears that the premises have been held
and possessed adversely to the legal title for the time
prescribed by law before the commencement of the action.
Provided that a record chain of title to the premises for a
period of thirty years next preceding the commencement of
the action, together with the identification of the lands
described therein, shall be prima facie evidence of possession
thereof within the time required by law.

Defendants contend that G.S. 1-39, readings as follows, ap-
plies:

SEIZING WITHIN TWENTY YEARS NECESSARY.— No action
for the recovery of possession of real property shall be main-
tained, unless it appears that the plaintiff, or those under
whom he claims, was seized or possessed of the premises in
question within twenty years before the commencement of
the action, unless he was under the disabilities prescribed by
law.

In fact, both statutes must be read together. Williams wv.
Board of Education, 266 N.C. 761, 767, 147 S.E. 2d 381 (1966).

[I}t is not necessary that a plaintiff in action to recover
land should allege in his complaint that he had possession
within twenty years before action brought. For if he estab-
lishes on the trial a legal title to the premises, he will be
presumed to have been possessed thereof within the time re-
quired by law, unless it is made to appear that such premises
have been held and possessed adversely to such legal title for
the time prescribed by law before the commencement of such
action.

Johnston v. Pate, 83 N.C. 110, 112 (1879). In the case sub judice
the burden, therefore, is on the defendants to show superior title
by virtue of adverse possession.
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Plaintiff contends the defendants have not established suffi-
cient evidence of adverse possession to defeat plaintiff’s title. In
the case of Mizzell v. Ewell, 27 N.C. App. 507, 510, 219 S.E. 2d
513, 515 (1975), Judge Arnold, quoting from Webster, Real Estate
Law in North Carolina, § 258, p. 319, states that:

There must be an actual possession of the real property
claimed; the possession must be hostile to the true owner;
the claimant’s possession must be exclusive; the possession
must be open and motorious; the possession must be con-
tinuous and uninterrupted for the statutory period; and the
possession must be with an intent to claim title to the land
occupied.

Defendants contend their evidence established all of the
elements required to prove adverse possession and, in addition,
rely on G.S. 1-38(b) and (¢), which read as follows:

(b) If

(1) The marking of boundaries on the property by
distinctive markings on trees or by the implacement
of visible metal or concrete boundary markers in the
boundary lines surrounding the property, such mark-
ings to be visible to a height of 18 inches above the
ground, and

(2) The recording of a map prepared from an actual
survey by a surveyor registered under the laws of
North Carolina, in the book of maps in the office of
the register of deeds in the county where the real
property is located, with a certificate attached to said
map by which the surveyor certifies that the bound-
aries as shown by the map are those described in the
deed or other title instrument or proceeding from
which the survey was made, the surveyor's cer-
tificate reciting the book and page or file number of
the deed, other title instrument or proceeding from
which the survey was made,

then the lListing and paying of taxes on the real property
marked and for which a survey and map have been certified
and recorded as provided in subdivisions (1) and (2} above
shall constitute prima facie evidence of possession of real
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property under known and visible lines and boundaries. Maps
recorded prior to October 1, 1973 may be qualified under this
statute by the recording of certificates prepared in accord-
ance with subdivision (b)(2) above. Such certificates must con-
tain the book and page number where the map is filed, in
addition to the information required by subdivision (b)2)
above, and shall be recorded and indexed in the deed books.
When a certificate is filed to qualify such a recorded map, the
register of deeds shall make a marginal notation on the map
in the following form: ‘Certificate filed pursuant to G.S.
1-38(b), book . ....... (enter book where filed), page . . ...
(Emphasis added.)

(¢) Maps recorded prior to October 1, 1973 shall qualify
as if they had been certified as herein provided if said maps
can be proven to conform to the boundary lines on the
ground and to conform to instruments of record conveying
the land which is the subject matter of the map, to the per-
son whose name is indicated on said recorded map as the
owner thereof. Maps recorded after October 1, 1973 shall
comply with the provisions for a certificate as hereinbefore
set forth.

“The only rule of general applicability is that the acts relied
upon to establish [adverse] possession must always be as distinct
as the character of the land reasonably admits of and be exercis-
ed with sufficient continuity to acquaint the true owner with the
fact that a claim of ownership, in denial of his title is being
asserted.” Alexander v. Cedar Works, 177 N.C. 137, 144-45, 98
S.E. 312 (1919). Defendants rely on the actions set forth in the
trial judge’s findings of uncontroverted fact numbers 5, 7, 9 and
10 to establish their adverse possession.

The plaintiffs, in opposition to defendants’ evidence, offered
the affidavits of James A. Stone, Garland L. Stone, Jesse James
Stone, and Willie Frank Jones, all kinsmen or heirs at law of Neil
A. Stone. Garland L. Stone cut Christmas trees on nine occasions
and gathered pine needles on fifteen occasions on the subject
property. None of these affiants had observed anyone cutting
timber, or planting or harvesting crops on the property over the
past thirty years, although each passed along the road frequently.
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It is a well established rule that possession of real property
cannot be adverse to remaindermen until the death of the life ten-
ant, even though during the lifetime of the life tenant he gave a
deed purporting to convey a fee. Narron v. Musgrave, 236 N.C.
388, 73 S.E. 2d 6 (1952); Lovett v. Stone, 239 N.C. 206, 79 S.E. 2d
479 (1954). William Warren Stone died September 8, 1958. It
should be noted that as of that date three of the plaintiffs were
minors and under disability, the youngest not reaching her ma-
jority until October 8, 1964. A statute of limitations does not run
against a minor during minority. Lovett, supra. Hence, we must
determine if seven years’ adverse possession under color of title
has been established since October 8, 1964.

Plaintiffs contend the defendants and their predecessors in ti-
tle have not shown they actually possessed the land. Admittedly,
what is sufficient actual possession depends on the character of
the land and upon the circumstances of its use. We hold that the
facts as stated in the trial judge’s findings of uncontroverted facts
numbers 5, 7, 9 and 10 set forth sufficient actions to establish
adverse possession by defendants.

The boundary of the property fronted on a public road near
the home of at least one of the plaintiffs, and the property was
viewed by him and several of his kinsfolk over the years. Their
affidavits do not deny adverse possession. The affiants simply say
they have never seen anyone cutting timber or planting and
harvesting crops on the property. The occasional going onto the
property by one of the plaintiffs to cut a Christmas tree or rake
pinestraw for a dog house does not interrupt the continued
adverse possession by the defendants and their predecessors in
title.

The defendants further rely on G.S. 1-38(b) and (c), contending
they have offered prima facie evidence which serves to establish
as a matter of law the fact of seven years’ possession under color
of title. William J. Womble testified that he had listed the proper-
ty and paid taxes from 1950 through 1976; that corners were well
marked with stakes 18 inches to 20 inches high. Subsequent
owners offered evidence that they did likewise for subsequent
years. Affidavits of the tax collector and tax supervisor cor-
roborated this testimony for the years records were available —
from 1969 to 1979. They further testified there were no back
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taxes due and payable. It is undisputed that the property was
surveyed by a surveyor and a map prepared therefrom, which is
recorded in the office of the register of deeds, meeting all the re-
quirements of G.S. 1-38(b)(2). All of these facts together constitute
prima facie evidence of adverse possession by the defendants for
more than seven years subsequent to 1964, the day when the
youngest child of Neil A. Stone reached his majority. The defend-
ants have offered nothing that effectively rebuts either the af-
fidavits showing possession or the prima facie case of adverse
possession.

For the reasons stated above, the judgment of the trial judge
is

Affirmed. .

Judges PARKER and MARTIN (Harry C.) concur.

STATE OF NORTH CAROLINA v. DAVID JUNIOR WARD

No. 80155C128
(Filed 15 April 1980)

1. Criminal Law § 149— appeal by State from dismissal of criminal charge —ap-
peal as including review by certiorari
In the statute permitting the State to “appeal” from a “decision or judg-
ment"” dismissing a criminal charge, G.S. 15A-1445(a)(1}, the word “appeal” in-
cludes “appellate review upon writ of certiorari.” G.S. 15A-101(0.1).

2. Criminal Law § 149.1 — Speedy Trial Act —dismissal of charge without preju-
dice —no right of State to appeal
The State has no right of appeal from an order of the superior court
dismissing a criminal case without prejudice upon a motion made by defendant
under the Speedy Trial Act, G.S. 15A-701 et seq., but must seek appellate
review of such a dismissal by a writ of certiorari.

3. Constitutional Law § 50— Speedy Triai Act—dismissal of charge without prej-
udice —time for trying defendant after reindictment
Where a criminal charge is dismissed without prejudice upon a
defendant’s motion under the Speedy Trial Act, the trial of the defendant upon
further prosecution by the State must begin within 120 days (90 days begin-
ning 1 October 1981) from the date the order is entered dismissing the charge
without prejudice.
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APPEAL by the State of North Carolina from Lane, Judge.
Order entered 22 August 1979 in Superior Court, ALAMANCE
County. Heard in the Court of Appeals 11 March 1980.

On 12 February 1979, the grand jury of Alamance County
returned a true bill of indictment charging the defendant with the
capital crime of murder in the first degree. At arraignment on 5
March 1979, defendant, with counsel, entered a plea of not guilty.
The solicitor wrote the following letter to defendant’s counsel:

June 26, 1979

Mr. John D. Xanthos

Attorney and Counselor at Law
111 South Main Street

Graham, North Carolina 27253

Dear John:

Re: David Junior Ward; Superior Court of Alamance
County; Case Number 79 CRS 1031

This will confirm our telephone conversation of this after-
noon.

You and I have agreed that the above captioned case will be
tried during the week of August 20 and August 27, 1979
unless illness to counsel on either side occurs, in which event
the State will agree with you then on a time when the case
can be tried.

With kindest personal regards, I remain
Sincerely,
Herbert F. Pierce

On 14 August 1979, defendant’s counsel filed a motion to
dismiss the charge, alleging the state violated the requirements
of the Speedy Trial Act. At the hearing of defendant’s motion, the
above letter was in evidence before the court. No other evidence
was offered except the court papers in the case. After argument
of counsel, the court allowed defendant’s motion and dismissed
the case without prejudice.

From this order, the state appeals.
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Attorney General Edmisten, by Associate Attorney General
Thomas J. Ziko, for the State.

John D. Xanthos for defendant.

MARTIN (Harry C.), Judge.

At the outset, we are faced with the question whether the
state has a right of appeal from an order of the superior court
dismissing a criminal case without prejudice upon a motion made
by defendant under the Speedy Trial Act, N.C.G.S. 15A-701 to
-704. This question was addressed by counsel at oral argument.

The Speedy Trial Act itself does not contain any provisions
for appellate review. As a general rule the state cannot appeal
from a judgment in favor of a defendant in a criminal case, in the
absence of a statute clearly conferring that right. State v. Har-
rell, 279 N.C. 464, 183 S.E. 2d 638 (1971); State v. Horton, T N.C.
App. 497, 172 S.E. 2d 887 (1970). The statutory authority permit-
ting the state to appeal in criminal cases contains the following:
“[TThe State may appeal from the superior court to the appellate
division: (1) When there has been a decision or judgment dismiss-
ing criminal charges as to one or more counts.” N.C. Gen. Stat.
15A-1445(a), (a)1).

This statute was adopted in 1977, replacing former N.C.G.S.
15-179 which allowed the state to appeal where judgment had
been given for the defendant upon

1. a special verdict,

2. a demurrer,

3. a motion to quash,

4. arrest of judgment,

5. motion for new trial for newly discovered evidence,
6. declaring a statute unconstitutional,

7. motion to bar prosecution as double jeopardy.

Interpreting N.C.G.S. 15-179 in Horton, this Court held the
state did not have a right of appeal from an order dismissing a
case for violation of defendant’s constitutional rights to a speedy
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trial. The dismissal was with prejudice. Our research has failed to
locate other authority in North Carolina on this question. We find
no cases interpreting N.C.G.S. 15A-1445(a)1). Therefore, we find
this to be a question of first impression in North Carolina.

An examination of certain federal cases may be instruective.
The Supreme Court of the United States in United States wv.
Marion, 404 U.S. 307, 30 L.Ed. 2d 468 (1971), held the government
could appeal a dismissal under the Speedy Trial Clause of the
Sixth Amendment for pre-indictment delay. The appeal was pur-
suant to 18 U.S.C. § 3731 (1964 ed., Supp. V). This statute was
amended in 1970 and now reads substantially as N.C.G.S.
15A-1445. The Court in Marion was careful to point out that the
prosecution could not cure the dismissal in the district court as it
was based upon pre-indictment delay and a reindictment would
not be permissible under the court’s ruling. The dismissal was in
effect a dismissal with prejudice, a final determination of the
cause and therefore appealable. Other decisions of the Supreme
Court on this question are based upon principles of double jeopar-
dy, and the effect of the requirement of finality of judgments on
appealability is not discussed. See Finch v. United States, 433
U.S. 676, 53 L.Ed. 2d 1048 (1977); United States v. Wilson, 420
U.S. 332, 43 L.Ed. 2d 232 (1975).

In considering the federal cases, it is important to note that
18 U.S.C. § 3731 contains a clause that the section shall be liberal-
ly construed to effectuate its purposes. In contrast, North
Carolina requires that statutes allowing the state to appeal must
be strictly construed. State v. Harrell, supra; State v. Horton,
supra.

Ordinarily in North Carolina an appeal will only lie from a
final judgment. Stanback v. Stanback, 287 N.C. 448, 215 S.E. 24 30
(1975); Perkins v. Sykes, 231 N.C. 488, 57 S.E. 2d 645 (1950). In
criminal cases, there is no appeal as a matter of right from an in-
terlocutory order. State v. Black, 7T N.C. App. 324, 172 S.E. 2d 217
(1970). An interlocutory order which does not put an end to the
action is not appealable unless it seriously affects a substantial
right. These cases do not involve appeals by the state, but there
is no reason appeals by the state should be treated differently.

Case law in North Carolina has held that the state has no
right of appeal from: an order of mistrial, State v. Allen, 279 N.C.
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492, 183 S.E. 2d 659 (1971); a judgment granting a defendant a
new trial for newly discovered evidence, State v. Todd, 224 N.C.
776, 32 S.E. 2d 313 (1944); an adjudication that certain duties of
defendant under a probation judgment had ended, State v. Mec-
Collum, 216 N.C. 737, 6 S.E. 2d 503 (1940); a determination that a
suspended sentence could not be revoked, State v. Cox, 13 N.C.
App. 221, 185 S.E. 2d 31 (1971). In all these cases, the orders at-
tempted to be appealed were interlocutory and not final.

[1,2] The language in N.C.G.S. 15A-1445 allows the state to “ap-
peal” from a “decision” or “judgment” dismissing a criminal
charge. Appeal is defined in N.C.G.S. 15A-101(0.1): “Appeal.—
When used in a general context, the term ‘appeal’ also includes
appellate review upon writ of certiorari.” Applying this definition
to N.C.G.S. 15A-1445, we hold the word “appeal” in the statute in-
cludes “appellate review upon writ of certiorari.” Otherwise, the
legislature would have used such language as “the state shall
have a right of appeal.” By way of contrast, the legislature in set-
ting out when a defendant may appeal, uses the phrase “is enti-
tled to appeal as a matter of right.” N.C. Gen. Stat. 15A-1444(a).
Therefore, it becomes a matter of judicial interpretation whether
“appeal” as used in the quoted portion of the statute means ap-
peal as a matter of right, or appellate review upon writ of cer-
tiorari. The order which the state seeks to have reviewed in this
case is an interlocutory order. It is a dismissal without prejudice,
which does not bar further prosecution by the state. N.C. Gen.
Stat. 15A-703. It does not finally dispose of the case or charge
against defendant, and therefore, it is not appealable. State v.
Childs, 265 N.C. 575, 144 S.E. 2d 653 (1965). “As a general rule an
appeal will not lie until there is a final determination of the whole
case.” Privette v. Privette, 230 N.C. 52, 53, 51 S.E. 2d 925, 926
(1949). “It lies from an interlocutory order only when it puts an
end to the action or where it may destroy or impair or seriously
imperil some substantial right of the appellant.” Id. at 53, 51 S.E.
2d at 926. The dismissal without prejudice did not destroy, im-
pair, or seriously injure any substantial right of the state. It has
the same right and power now to prosecute defendant for the
alleged crime as it did prior to the return of the indictment. The
state’s position is analogous to that of a defendant whose motion
to dismiss a criminal charge for violation of his right to a speedy
trial has been denied. Such order is interlocutory and not
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reviewable by appeal as a matter of right. United States v. Mac-
Donald, 435 U.S. 850, 56 L.Ed. 2d 18 (1978); State v. Black, supra;
State v. Smith, 4 N.C. App. 491, 166 S.E. 2d 870 (1969). In each in-
stance, the case has not been finally disposed of and the order is
interlocutory.

If the state is allowed to appeal as a matter of right such
order dismissing a charge without prejudice, it would defeat the
very principles of speedy trial which the statute seeks to protect.
“[Olne of the principal reasons for its [the Supreme Court of the
United States] strict adherence to the doctrine of finality in
criminal cases is that ‘[tlhe Sixth Amendment guarantees a
speedy trial. DiBella v. United States, 369 U.S., at 126. Fulfill-
ment of this guarantee would be impossible if every pretrial
order were appealable.” 435 U.S. at 861, 56 L.Ed. 2d at 28. In ad-
dition to the defendant’s interests in a speedy trial, there are
strong policy reasons to prevent the delay of criminal trials.
Society has an interest in providing speedy trials for criminal
defendants. Barker v. Wingo, 407 U.S. 514, 33 L.Ed. 2d 101 (1972).
Delay may increase the cost of detention of defendants pending
trial and extend the period in which defendants who are on bail
may commit other crimes. The deterrent effect of convictions may
be weakened by the passage of time. The lack of prompt redress
for injuries and damages to innocent victims of crime is manifest-
ly unfair. “There is no more effective way to procrastinate the ad-
ministration of justice than that of bringing cases to an appellate
court piecemeal through the medium of successive appeals from
interlocutory orders.” State v. Childs, supra at 579, 144 S.E. 2d at
655.

We decline to enlarge pretrial delay by intruding upon ac-
cepted principles of finality to allow appeals by the state as a
matter of right to review dismissals of criminal charges without
prejudice for violations of speedy trial rights. We hold the state
must petition for writ of certiorari in order to seek appellate
review of dismissal of criminal charges without prejudice for
violation of a defendant’s statutory speedy trial rights.

Because of our ruling on the state’s method of appellate
review, we do not discuss the merits of the case, and insofar as
the questions attempted to be raised by the state are concerned,
the appeal is dismissed.
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The case, however, presents an important question requiring
answer by this Court for the guidance of the bench and bar.
Therefore, in our discretion, we treat the notice of appeal as a
petition for writ of certiorari, and allow the writ for the sole pur-
pose of resolving the question hereafter stated.

[8] The question for resolution is: When does the 120-day (90
days beginning 1 October 1981) period begin to run under the
Speedy Trial Act upon criminal charges being dismissed without
prejudice for a violation of the Speedy Trial Act?

The statute itself is silent upon this question. Therefore, it is
a proper question for judicial determination. In so doing, we must
construe the statute to carry out the intent of the legislature. In
re Banks, 295 N.C. 236, 244 S.E. 2d 386 (1978); State v. Fulcher,
294 N.C. 503, 243 S.E. 2d 338 (1978). In adopting the Speedy Trial
Act the legislature enunciated a policy of appropriate promptness
for the disposition of criminal cases. A legislative plan and
timetable was established to effectuate this policy. In determining
when the clock commences to run under the facts stated above,
we should work within this legislative plan and timetable.

With these considerations in mind, we hold that where a
criminal charge is dismissed without prejudice upon a defendant’s
motion under the Speedy Trial Act, the trial of the defendant
upon further prosecution by the state must begin within 120 days
(90 days beginning 1 October 1981) from the date the order is
entered dismissing the charge without prejudice. It would be
manifestly unfair to the state to refer back to the original start of
the time period (usually the date of the original indictment),
because a large portion of the time period ordinarily passes
before a motion to dismiss is filed. See 30 A.L.R. 2d 466 (1953).
120 days (90 days beginning 1 October 1981) is not an unreason-
able length of time within which to re-indict and begin the trial of
a criminal charge after a dismissal without prejudice. We are
aware that N.C.G.S. 15A-701(a)(5) requires that a retrial begin
within 60 days after the action resulting in a new trial becomes
final following appeal. But that section deals with a case that has
been tried to a conclusion, and the parties are not faced with the
same task of preparation for trial as in cases that have been
dismissed without trial. We think the longer period is appropriate
under the circumstances of this case.
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Our holding here is consistent with this Court’s opinion in
State v. Morehead, 46 N.C. App. 39, 246 S.E. 2d 400 (1980).
Morehead resolved the issue of when the clock begins to run for
trial upon reversal of an erroneous dismissal of a criminal charge.

As the state did not have the benefit of this opinion at the
time of the dismissal without prejudice in this case, we hold, for
the purposes of this case only, that the time elapsing while this
case has been on appellate review shall not be included in deter-
mining the 120-day period. Therefore, in this case the state shall
have a period of 120 days from the date this opinion is certified to
the superior court within which to begin the trial of defendant
upon re-prosecution of this charge.

The case is remanded to the Superior Court of Alamance
County.

Remanded.

Chief Judge MORRIS and Judge CLARK concur.

PINKNEY LECK HARRIS v. JAMES DANIEL BRIDGES, B & P MOTOR
LINES, INC. anp MICHAEL EDWARD VAUGHN

No. 79275C695

(Filed 15 April 1980)

1. Automobiles § 94.7— passenger’s knowledge of driver’s intoxication —no con-
tributory negligence as matter of law
Evidence was insufficient to show that plaintiff was contributorily
negligent as a matter of law by riding in a vehicle driven by defendant know-
ing defendant was intoxicated where the evidence tended to show that plain-
tiff saw defendant drink one beer prior to the time they set out in the car; in
plaintiff’s opinion defendant was not under the influence of aleohol; and plain-
tiff recalled that the car was “not going very fast” just before the accident.

2. Automgbiles § 90.1— tractor-trailer equipped with lights—lights in use —jury
instructions proper

In an action to recover for injuries sustained by plaintiff in a collision be-

tween a car in which he was a passenger and a tractor-trailer truck, the trial

court properly charged the jury that by statute the trailer was required to be
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equipped with a certain number of lights; if they believed the witness they
would find that the trailer was properly equipped with lights; and the issue of
negligence they must determine was whether the lights were lighted at the
time of the collision.

3. Automobile § 90.10— tractor-trailer driver's negligence —defendant not en-
titled to instructions

In an action to recover for injuries sustained by plaintiff in a collision be-
tween a car in which he was a passenger and a tractor-trailer truck, plaintiff
was not entitled to additional requested instructions on the tractor-trailer
driver’s negligence where there was no evidence that he failed to keep control
of his vehicle or maintain a reasonable speed in that he either could have or
should have accelerated when he saw a car approaching .3 mile away, since his
uncontradicted testimony was that he could not accelerate the tractor-trailer
while he was in a turn, and when he saw that the car was going to hit him, he
did try to accelerate to get out of the way.

4. Automobiles § 91.2; Trial § 55— contributory negligence argued but not sub-
mitted to jury —prejudice cured by setting aside verdict

Defendant was not prejudiced by the fact that all parties argued the issue
of contributory negligence to the jury but that issue was not submitted, since
the jury found defendant negligent but awarded plaintiff no damages, and the
court set aside the verdict on the damages issue.

5. Trial § 48— part of verdict contrary to law set aside —other part of verdict set
aside in court’s discretion

Where the jury found that plaintiff was injured by defendant’s negligence
but found that plaintiff was not entitled to recover any damages, and the trial
court set aside the verdict with respect to damages as being contrary to law,
the court acted within its discretion in also setting aside the verdict finding
defendant negligent.

APPEAL by plaintiff and by defendant Vaughn from Gaines,
Judge. Judgment entered 5 February 1979 in Superior Court,
GASTON County. Heard in the Court of Appeals 7 February 1980.

Plaintiff seeks to recover for the injuries he sustained in an
automobile accident. Plaintiff was a passenger in a car driven by
defendant Vaughn, which collided with a tractor-trailer driven by
defendant Bridges within the scope of his employment by defend-
ant B & P Motor Lines, Inc.

Defendants Bridges and B & P alleged plaintiff’s contributory
negligence in failing to protest defendant Vaughn’s negligent
operation of the automobile while intoxicated. Defendant B & P
also cross-claimed against defendant Vaughn. Defendant Vaughn
alleged that plaintiff was contributorily negligent in voluntarily
continuing to ride in the automobile though he knew Vaughn was
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intoxicated. Vaughn cross-claimed against the other defendants.
Upon motion, the court ordered the cross-claims severed and
tried separately.

At trial of the plaintiff’s action, the following evidence was
presented: On 3 April 1977, at about 1:50 a.m., plaintiff was a
passenger in defendant Vaughn’s automobile, traveling north on
Highway 150. Before they set out in the car plaintiff had drunk
five beers, and had seen defendant Vaughn drink one. The acci-
dent occurred where a paved road intersects the highway. Three-
to four-tenths of a mile south of the intersection there is a slight
curve in the highway. The posted speed limit was 55 m.p.h., and a
slight misty rain was falling. Plaintiff did not see the truck before
the collision, and he did not recall how Vaughn was driving, but
he did remember that they were not going very fast. In his opin-
ion no one in the car was under the influence of alcohol. Plaintiff
suffered a broken jaw in the accident, and he presented evidence
of the involved and lengthy treatment of his injury.

The Highway Patrolman who was called to the accident
observed a strong odor of alcohol about defendant Vaughn. He
saw several empty Miller bottles in the floor of the car. Plaintiff
had an odor of alcohol about him, but he was not inebriated.

Dennis Dalton, who had been in the backseat of Vaughn’s car
at the time of the collision, saw the lights of the truck cab about
100 feet before they reached it. He did not observe any lights on
the trailer. The truck appeared to be in its proper lane, the south-
bound lane, but actually it was partially in the northbound lane as
well. The rear wheels of its trailer were in the center of the
northbound lane. He estimated the Vaughn car was going 40-45
m.p.h.

Defendant Bridges testified that at the time the accident oc-
curred he was making a sharp left turn from the paved road into
the southbound lane of Highway 150. His co-driver, Steve Allen,
was with him in the cab. Bridges looked, and saw no cars ap-
proaching from either direction before he started his turn. He
was familiar with the intersection, which is near his home. The
lights on the cab and trailer were on, and the trailer also had
reflectors.
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After Bridges started his turn he saw headlights around the
curve four-tenths of a mile away, and he knew that a car was ap-
proaching. He could see the car when it was three-tenths of a mile
away. He proceeded across the intersection in second gear, at ap-
proximately seven m.p.h.; in the turn he could not accelerate. In
Bridges’ opinion, Vaughn'’s vehicle was traveling 70 m.p.h. Bridges
did not accelerate until the car was 30 feet away, at which time
he knew he was going to be hit and tried to get out of the way.
The car hit the trailer at the rear wheels of the trailer; it did not
slow down before the collision.

Thomas Long, defendant Bridges’ stepfather, and Steve Allen
testified that before the accident all the truck’s lights were in
working order, and that they were still on after the collision. Ola
Blanton, who lives near the scene of the accident, testified that in
her opinion plaintiff was under the influence of alcohol.

Defendants’ motions for directed verdict were denied. The
court advised counsel that he would submit to the jury the issues
of negligence, contributory negligence, and damages, and these
issues were argued to the jury. The court then decided that he
would not instruct the jury on contributory negligence. The court
offered to re-open closing arguments, but counsel indicated that
they felt this would put them in an even worse position. Defend-
ants’ motion for mistrial was denied. The court charged the jury
without any mention of contributory negligence.

The jury answered the issues submitted to it as follows:

(1) Was the plaintiff, Pinkney Leck Harris, injured and
damaged as a result of the negligence of the defendant,
James Daniel Bridges?

ANSWER: No.

(2) Was the plaintiff, Pinkney Leck Harris, injured and
damaged as a result of the negligence of the defendant,
Michael Edward Vaughn?

ANSWER: YES.

(3) What amount of damages, if any, is the plaintiff en-
titled to recover?

ANSWER: NONE.
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The court set aside the answers to issues 2 and 3 and ordered
that they be scheduled for retrial. From the court’s judgment
both plaintiff and defendant Vaughn appeal.

Frank Patton Cooke, by James R. Carpenter, for plaintiff ap-
pellant.

Hollowell, Stott & Hollowell, by Grady B. Stott, for defend-
ant appellant Vaughn.

Hedrick, Parham, Helms, Kellam, Feerick & Eatman, by
Hatcher Kincheloe, for defendant appellees Bridges and B & P
Motor Lines, Inc.

ARNOLD, Judge.
Defendant Vaughn's Appeal

[1] Defendant contends that because plaintiff was contributorily
negligent as a matter of law, defendant was entitled to a directed
verdict on the issues of negligence. This argument is without
merit. The evidence reveals that plaintiff saw defendant drink
one beer prior to the time they set out in the car; that in
plaintiff’'s opinion defendant was not under the influence of
aleohol; and that plaintiff recalls the car was “not going very fast”
just before the accident. This evidence does not set out ecir-
cumstances which would have required plaintiff to protest defend-
ant’s continuing to drive in order to avoid being contributorily
negligent. “[A] plaintiff cannot be guilly of contributory
negligence unless he acts or fails to act with knowledge . . .,
either actual or constructive, of the danger of injury which his
conduct involves.” Chaffin v. Brame, 233 N.C. 377, 380, 64 S.E. 2d
276, 279 (1951). If defendant Vaughn was in fact driving under the
influence, there is no evidence to impute knowledge of that fact to
the plaintiff.

[2] Defendant argues further that he was entitled to have the
verdict on the first issue set aside. He contends that the court er-
red by giving a peremptory instruction on defendant Bridges’
negligence when in fact there was conflicting evidence. An ex-
amination of the jury charge, however, reveals that defendant has
taken the portion to which he objects out of context. Defendant
Bridges, his co-driver, and his stepfather all testified that the
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trailer was completely equipped with the required lights, and that
they were in working order and lighted at the time of the acci-
dent. Dennis Dalton, a passenger in Vaughn’s car, testified that
he saw the trailer as they approached it, but did not see any
lights on it. The trial court charged the jury that by statute the
trailer was required to be equipped with a particular number of
lights, and that if they believed the witnesses they would find
that the trailer was properly equipped with lights. It is this por-
tion of the charge to which defendant Vaughn objects. The
evidence is uncontradicted, however, that the trailer was so
equipped. And the court went on to charge the jury that the issue
of negligence they must determine was whether the lights were
lighted at the time of the collision. This is a correct statement of
the law. Defendant’s assignment of error is without merit.

We find no error in the court’s decision not to submit con-
tributory negligence to the jury. As we have indicated above, no
evidence was presented which would have supported such a
charge. On his appeal, defendant Vaughn cannot prevail.

Plaintiff's Appeal

[3] Plaintiff contends that he was prejudiced by the court’s
refusal to give additional requested instructions on the negligence
of defendant Bridges. We find no merit in this contention. There
is no evidence that defendant Bridges failed to keep control of his
vehicle or maintain a reasonable speed, in that he either could
have or should have accelerated when he saw Vaughn’s car three-
tenths of a mile away. His uncontradicted testimony is that, driv-
ing a tractor-trailer, he could not accelerate in a turn, and that
when he saw that Vaughn was going to hit him he did try to ac-
celerate to get out of the way. Nor is there evidence that would
support an instruction on either G.S. 20-154 or G.S. 20-148.

[4] Plaintiff assigns error to the denial of his motion for mistrial,
arguing that he was prejudiced by the fact that all parties argued
the issue of contributory negligence to the jury but that issue
was not submitted. Had the trial court not set aside the verdict
on the third issue, the possibility of prejudice to plaintiff might
exist, since the fact that the jury found defendant Vaughn
negligent but awarded plaintiff no damages supports an inference
that the jury considered contributory negligence in assessing
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damages. However, in light of the fact that the answer to the
third issue was set aside by the court and scheduled for a new
trial, we can see no prejudice to the plaintiff.

[5] Plaintiff argues that the court erred in setting aside the ver-
dict on the second issue, the issue of defendant Vaughn’s
negligence. While we agree with plaintiff that there was plenary
evidence to support this verdiet, we find no error in the court’s
decision that in setting aside the verdict in the third issue, it
should set aside the verdict in the second issue as well.

The verdict on the third issue was contrary to law, and was
properly set aside. See Robertson v. Stanley, 285 N.C. 561, 206
S.E. 2d 190 (1974) (if the plaintiff has been injured by defendant’s
negligence, and did not contribute to his injury by his own
negligence, he is entitled to a reasonable satisfaction for his in-
juries). In setting aside the verdict on the second issue as well,
the court acted within its discretion, and reached a result consist-
ent with the decision in Robertson v. Stanley, id. There the court
indicated that an inconsistent verdict on damages should result in
a complete new trial. “In our opinion, the issue of negligence, con-
tributory negligence, and damages are so inextricably interwoven
that a new trial on all issues is necessary.” Id. at 569, 206 S.E. 2d
196.

We have considered plaintiff’s further assignments of error,
and we find no prejudice to him arising from them.

Defendants Bridges’ and B & P Motor Lines, In¢.
Cross-Assignments of Error

These defendants present three arguments as cross-
assignments of error. Since we have found no error in the court’s
decision to accept the verdict on the first issue, which found these
defendants not negligent, we need not address these arguments.
The purpose of cross-assignments of error is to set out errors
which may have deprived the appellee of an alternate basis for
supporting the judgment in his favor. Rule 10{d), Rules of Ap-
pellate Procedure, and Comment thereto.

We find no error in the trial court proceedings, and the judg-
ment of that court is
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Affirmed.

Judges PARKER and WEBB concur.

GAITHER M. KEENER, JR., ORA MARIE BOST KEENER, PETITIONERS v. TAL-

MAGE ROWE KORN & wire, MAGGIE KORN; DOLLY EDITH KORN POPE
& HUSBAND, FRED POPE; WILLIAM TOLEDO KORN, JR. & WIFE,
MARGARET KORN; QUEDA VIRGINIA KORN LANEY & BHUsBAND, FRED .
LANEY; TORY DALE KORN & wiFg, RAYNELL M. KORN; AVIS LOUISE
KORN (SivGLE); W. T. KORN, SR. (Wipower); GRACE DARE BOST BARR-
INGER & HUSBAND, JOE BARRINGER; MARILYN LUCILLE BOST TURNER
& HUSBAND, J. T. TURNER, SR.; JULIA CATHERINE HOYLE PEACOCK &
HUSBAND, VERNON E. PEACOCK; GEORGIA MELDONA HOYLE WRIGHT
(Wipow); MARY JANE HOYLE POWELL & HUSBAND, LAVERN T. POWELL;
JOHNSIE MAY BOST MCcKEE (DivorcEp); ERNEST WILLIAM BOST &
wiFE, BERNICE BOST; JOSEPH HARBIN BOST & wirg, FLOY BOST;
CATHERINE E. BOST ABERNATHY (Wiow); GAITHER M. (DONALD)
KEENER, SR.; WANDA KEENER BOST (Wipow); ALVA LEONA BOST
(SiNGLE); VIRGINIA COLEEN BOST MCcINTYRE; BETTY ELLEN BOST
(SiNGLE); JEROLD MONROE BOST & wire, WILLI JEAN BOST; DEWEY
TATE BOST & wirg, GLORIA JEAN BOST; CLYDE BANDY BOST & WIFE,
JEANETTE E. BOST; CAROL EVELYN BOST GLOVER (DIVORCED)
JOSEPHINE ALICE BOST JACKSON & HUSBAND, LAWRENCE FRANKLIN
JACKSON; ROBERT STEWART BOST & wWiFg, ANN L. BOST, RESPONDENTS

No. 79255C680
(Filed 15 April 1980)

1. Wills §§ 34.1, 40— devise by implication of life estate with power of disposition

Testator by implication devised a life estate in his farm to his wife with a
power of disposition where one item of the will provided that “after the death
of my wife . . . all of my property remaining . . . shall be divided equally
among my children,” and another item of the will gave the wife a life estate in
the farming tools and equipment.

2. Partition § 1.2— life tenant with right of disposition—no right to partition

3.

A partition proceeding cannot be maintained where a life tenant of the
land sought to be partitioned has a power to dispose of such land. G.S. 46-23.

Taxation § 41— foreclosure of tax lien —extinguishment of lien—payment of
attorney fees

The statute requiring that attorney fees be paid before a tax lien is ex-
tinguished, G.S. 105-374(e), applies only to actions by taxing units and not to
actions by private citizens, and the trial court properly concluded that peti-
tioners’ tax lien was extinguished where the tax plus interest was paid into
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court by respondents and the court ordered respondents to pay attorney fees
incurred by petitioners in the tax foreclosure proceeding.

4. Costs § 3.2; Taxation § 41— partition and tax foreclosure proceeding —at-
torney fees —costs
In a partition and tax foreclosure proceeding, the trial court did not err in
awarding a fee of $150 to the male petitioner's attorney for his services in the
enforcement of the male petitioner’s tax lien, in requiring that attorney fees be
paid by the female petitioner and respondents, and in taxing the remaining
costs to petitioners.

APPEAL by petitioners from Thornburg, Judge. Order
entered 11 June 1979 in Superior Court, CATAWBA County. Heard
in the Court of Appeals 4 February 1980.

L. Tate Bost died 2 January 1956, leaving a widow, Wanda
Keener Bost, seventeen children, and a will which was duly pro-
bated and recorded in Catawba County. Among the assets of his
estate is a tract of land described in a deed recorded in Book 80,
page 79, in the office of the Register of Deeds for Catawba Coun-
ty.

Petitioners, who are husband and wife, bring this proceeding
to enforce a tax lien and for a sale of the property by partition.
They allege that the feme petitioner is a child of the testator and
a tenant in common in the land formerly owned by the testator.
In open court, the respondents tendered the total amount of the
tax lien, including interest, to the petitioners and paid the sum in-
to the office of the clerk of court. On motion for summary judg-
ment, the trial judge examined the pleadings, affidavits, the will
of the testator, and heard arguments of counsel. He made findings
of fact, conclusions of law, and entered judgment dismissing the
proceeding without prejudice to its reinstatement after the death
of Wanda Keener Bost, who was adjudged to be a life tenant. The
judgment further provided for payment of attorney fees and
costs, and cancellation of a lis pendens of record. The petitioners
appealed.

Max Ferree, by George G. Cunningham; and Gaither M.
Keener, Jr., for petitioner appellants.

Williams, Pannell & Lovekin, by Richard A Williams and
Richard A. Williams, Jr.; Lefler, Gordon & Waddell, by Robert A.
Mullinax; and Gaither & Wood, by Allen Wood 111, for respondent
appellees.
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HILL, Judge.

[1] Petitioners argue in their first assignment of error that the
trial court erred by determining that Wanda Kenner Bost owned
a life estate in the locus in quo and by failing to determine cor-
rectly the respective interests of the parties in said property.
Petitioners contend that the will creates a fee simple estate in
the testator’s children with each child's share defeasible if that
child predeceases testator’s widow without having conveyed the
real property.

Petitioners rely on G.S. 31-38. The statute provides:

When real estate shall be devised . . . the same shall be held
and construed to be a devise in fee simple, unless such devise
shall, in plain and express words, show, or it shall be plainly
intended by the will, or some part thereof, that the testator
intended to convey an estate of less dignity.

The presumption established by this section that a devise of land
shall be construed in fee gives way to the intent of the testator as
gathered from the proper construction of the instrument as a
related whole. Roberts v. Saunders, 192 N.C. 191, 134 S.E. 451
(1926). (Construing earlier law C.S. 4162.)

Item Four of the will provides:

After the death of my wife, it is my will that all of my
property remaining, both real and personal, shall be divided
equally among my children, share and share alike, with the
children of any deceased children to take their parents’
share. (Emphasis added.)

It is this section to which our principal attention is directed, but
we look at Item Two for some direction as to the testator’s intent.
Item Two provides inter alia:

I give, devise, and bequeath unto my wife, Wanda K.
Bost, all of my household and kitchen furniture, farming tools
and equipment, and stock and provisions on hand, for and
during the term of her Natural Life only. (Emphasis added)

There is no specific devise of the real estate to the widow in
this case. No technical words of conveyance are required in wills.
Alston v. Davis, 118 N.C. 202, 24 S.E. 15 (1896). Item Four of the
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will, however, provides for final disposition of testator’s property
Y. .. remaining, both real and personal, . .. [alfter the death of my
wife.” (Emphasis added.)

Justice Walker in the well reasoned opinion of Whitfield v.
Garris, 134 N.C. 24, 26, 45 S.E. 904 (1903), says,

It is also said that an estate by devise may pass by implica-
tion, without express words to direct its course; but where
an implication is allowed, it must be raised by a necessary or
at least a highly probable and not merely a possible implica-
tion.

Lord Mansfield, in referring to the subject, said that a necessary
implication is one which leaves us no room for doubt. It is not an
implication upon conjecture. We are not to conjecture what the
testator would have done in an event he never thought of. Whit-
field, supra, at 27.

When we read Item Two of the will in conjunction with Item
Four, the probability of the testator’s intent falls into place. Item
Two gives a life estate in the farming tools and equipment. Item
Four disposes of the 62 acres of land remaining after the death of
testator’s wife. A life estate in the farming tools and equipment
would be of little or no value if the 62-acre farm passed to the
seventeen children immediately upon testator’'s death, subject to
division at that moment into seventeen parcels. It is the opinion
of this Court that testator intended his widow to have a farming
unit, composed of both land and farm tools and equipmet from
which she could make a living so long as she lived.

We agree with the conclusions of the trial judge that Wanda
Keener Bost is the owner of a life estate in the real property.

By their next assignment of error, the petitioners contend
that the court erred by decreeing the lands could not be parti-
tioned or sold until after the death of Wanda Keener Bost. Peti-
tioners contend that even if the widow owns a life estate, the
remaindermen would be entitled to a sale of partition of the
remainder interest, and cite G.S. 46-23 as authority for their posi-
tion. That statute provides for such a sale when a life estate en-
cumbers the property. Respondent contends, however, that her
life estate is coupled with a power of disposition. Again, we must
construe the will to determine the validity of this contention.
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Item Four of the will provides that “. . . all of my property
rematning . . . shall be divided equally among my children ....”
(Emphasis added.) Applying the principles of construction set out
in Whitfield, supra, we must conclude that the testator gave by
implication a power of disposition to his widow.

In Hambright v. Carroll, 204 N.C. 496, 498, 168 S.E. 817
(1933), the Court said: “The phrase ‘what remains of her share’
carries the connotation that nothing may remain; and this implies
an unrestricted power of disposition.” In the case sub judice, use
of the word remaining carries the same connotation and implies
the same power.

Generally, “[w]here real estate is given absolutely to one per-
son with a gift over to another of such portion as may remain un-
disposed of by the first taker at his death, the gift over is void
... .7 Carroll v. Herring, 180 N.C. 369, 371, 104 S.E. 892 (1920).
The first taker would take a fee. Here, however, where the estate
devised is specifically limited to the life of the devisee, the power
of disposition does not enlarge the estate devised or convert it in-
to a fee. Long v. Waldraven, 113 N.C. 337, 18 S.E. 251 (1893);
Roane v. Robinson, 189 N.C. 628, 127 S.E. 626 (1925); Hardee v.
Rivers, 228 N.C. 66, 68, 44 S.E. 2d 476 (1947); Howell v. Alex-
ander, 3 N.C. App. 871, 377, 165 S.E. 256 (1969). The devisee of
the power may exercise it under the terms and within the limita-
tions contained in the will and when so exercised by deed suffi-
cient in form and substance to convey the whole estate in the
land therein described, the grantee takes an indefeasible fee.
Troy v. Troy, 60 N.C. 624, 626-7 (1864).

[2] Proceedings for partition of lands cannot be maintained
where the life tenant has complete control and a power to dispose
such as the life tenant has in this case. See Makely v. Shore, 175
N.C. 121, 124, 95 S.E. 51 (1918), where the life tenant was given
complete control with power to dispose of her life estate for her
own support. The Court there stated that “[a] partition of the
realty by order of the court would take from her all these powers
..., and denied the request for partition. The case sub judice is
similar. The power of sale granted the life tenant by implication
creates an exception to the right of partition set out in G.S. 46-23.
Accordingly, we find no merit in petitioners’ second assignment of
error.
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Petitioners assign as error the court’s conclusion that the
personal representative of W. T. Korn Sr., must be made a party
to this action. Initially, W. T. Korn Sr. was joined as a party. He
subsequently died. Petitioners contend that the interest of Clare
Edith Bost Korn passed to her children under the will and not to
her husband, W. T. Korn Sr. (how deceased). Further, the peti-
tioners contend that W. T. Korn Sr. failed to answer the original
petition within the time prescribed by law and that his estate is
now estopped from making a claim.

G.S. 28A-18-1(a) provides:

Upon the death of any person, all . . . rights to prosecute
or defend any action or special proceeding, existing in favor
of or against such person . .. shall survive to and against the
personal representative or collector of his estate.

In view of the authority given in the statute and the discre-
tion of the trial judge to extend the time within which a party can
answer, we fail to see how a ruling determining the personal
representative of W. T. Korn Sr. to be a proper party is reversi-
ble error. The personal representative of a deceased party might
not be a necessary party, but he certainly might well be a proper
party. Here, the inclusion of W. T. Korn Sr. served to remove any
cloud on the title. Petitioners were not prejudiced, and their
assignment of error is overruled.

[3] Petitioners assign as error the court’s conclusion that the tax
lien of Gaither M. Keener Jr. was extinguished. It is evident that
the total tax plus interest was paid into court by respondents.
The court ordered respondents to pay to petitioners attorney fees
incurred in the tax foreclosure proceeding. This was all the court
was required to do. Petitioners argue that respondents, pursuant
to G.S. 105-374(e), have the burden of actually paying the attorney
fees before the lien is extinguished. A study of the subsection
shows that its benefits apply only to taxing units, not private
citizens such as the petitioners. The assignment of error is
without merit and overruled.

Petitioners also assign as error the court’s cancellation of the
notice of lis pendens. As we have stated above, the tax lien was
properly extinguished. It was proper for the trial court to ex-
tinguish the lis pendens notice.
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[4] Finally, we are not impressed with the petitioners’ argument
that the court erred by failing to award sufficient attorney fees to
petitioners, by improperly allocating attorney fees, and by taxing
the remaining court costs to petitioners. This is a diseretionary
matter in both the tax foreclosure and the partition proceedings.
G.S. 105-374(i) provides inter alia:

The word ‘costs’ as used in this subsection (i) shall be
construed to include one reasonable attorney’s fee for the
plaintiff in such amount as the court shall, in its discretion,
determine and allow.

The court awarded $150 to petitioners for services involving the
sum of $265.65, which was the amount due under the tax lien, in-
cluding interest.

G.S. 6-21 provides:

Costs in the following matters shall be taxed against
either party, or apportioned among the parties, in the discre-
tion of the court:

(7} Al costs and expenses incurred in special pro-
ceedings for the division or sale of either real estate or
personal property under the Chapter entitled Partition.

The case sub judice is a combination of a partition proceeding
and a tax foreclosure. Since there is one suit, there is one set of
costs. The court, in its discretion, made allowance for payment of
attorney fees and all remaining costs. Had the cases been
severed, the allocation of costs may have been different. The trial
judge acted properly in levying one set of costs as set out in the
order.

The order entered by the trial judge is
Affirmed.

Chief Judge MORRIS and Judge MARTIN (Harry C.) concur.
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DEXTER YATES v. CITY OF RALEIGH; HOUSING AND NUISANCE DIVI-
SION OF THE PUBLIC WORKS DEPARTMENT OF THE CITY OF
RALEIGH; B. WAYNE CAMERON; AND BEAL BARTHOLOMEW

No. 7910SC930

(Filed 15 April 1980)

Municipal Corporations §§ 4, 12.1— city’s abatement of alleged nuisance —destruc-
tion of personal property —sufficiency of complaint to state claim

Plaintiff's complaint stated a claim for relief sufficient to survive a motion
to dismiss under G.S. 1A-1, Rule 12(b)(6) where plaintiff alleged that defend-
ants wrongfully took and destroyed his concrete finishing equipment, personal
property which was not a part of the alleged nuisance being abated.

APPEAL by plaintiff from Godwin, Judge. Order entered 8
May 1979 in Superior Court, WAKE County. Heard in the Court of
Appeals on 27 March 1980.

In this civil proceeding plaintiff seeks to recover $5,200.00 for
the alleged “wrongful taking” of his personal property by the
defendants, and for ‘“loss of income” resulting from the alleged
wrongful taking of the property. In his complaint plaintiff pur-
ports to allege four separate “claims for relief” which are sum-
marized as follows:

First, plaintiff averred that the defendants, acting under col-
or of state law and purportedly “in furtherance of carrying out
the provisions of section 12-2 of the Code of the City of Raleigh”
to abate a nuisance, caused to be removed from premises rented
by him a quantity of tools and equipment which he used in his
business as a “concrete contractor.” He claimed that the defend-
ants had thereafter disposed of the property by depositing it in a
City “refuse dump.” In wrongfully removing and disposing of his
private property, plaintiff contended the defendants exceeded
whatever statutory authority they possessed.

Secondly, plaintiff asserted that the ordinance under which
the defendants purported to act was unconstitutional in that it
failed to require actual notice to him “of any actions by the De-
fendants on account of which the Plaintiff might forfeit his prop-
erty. ...” Such failure of notice, he charged, resulted in a
deprivation of his property without due process of law.
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Plaintiff’s third claim posed a theory of relief based on
trespass in that defendants, “without any lawful justification,”
entered upon his premises and unlawfully removed his property.

Finally, plaintiff asserted a claim for relief based on his
allegations that the defendants had wrongfully converted his
property by disposing of it in such a manner that he was unable
to retrieve it.

Defendants filed an answer wherein they prayed that the “ac-
tion be dismissed” for that the plaintiff had “failed to state a
cause of action for which relief may be granted.” Defendants
generally denied the material allegations of plaintiff’'s complaint
and further alleged that the ordinance did not require notification
to the plaintiff and that, in any event, they had not removed from
the plaintiff’s premises the property described in his complaint.

Thereafter, the trial judge entered the following Order:

2. The complaint in this action contains allegations of
tortious conduct by the City of Raleigh and its agents; more
specifically trespass and conversion.

3. Plaintiff alleges the tortious behavior took place
under color of law and more specifically under the provisions
of Chapter 12 Section 2 of the Raleigh City Code.

4. No allegations were made which would indicated [sic]
that the agents of the City of Raleigh acted beyond the scope
of their authority when they entered the plaintiff’s premises
to abate a public nuisance or when they actually abated the
nuisance.

5. The City of Raleigh has not purchased liability in-
surance pursuant to G.S. 160A-485 which would cover the
types of tortious activity alleged by plaintiff. Because of the
lack of such insurance coverage, the City of Raleigh has re-
tained its sovereign immunity against such claims.

6. Plaintiff has also questioned the constitutionality of
the notice provisions of Chapter 12 Section 2(b) of the Raleigh
City Code and the resolution of that question is unaffected by
the disposition of plaintiff's tort claims. Plaintiff contends
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that the notice provision of Chapter 12 section 2(b) of the
Raleigh City Code failed to provide notice to him of a
nuisance abatement procedure and thereby deprived him of
due process of law.

7. Section 51 of the Raleigh City Charter grants authori-
ty to the City of Raleigh to require that the owners of real
property be responsible for the maintenance of the property
in a condition free from public health hazards caused by
trash, obnoxious weeds and undue growth.

The nuisance abatement authority of the City of Raleigh
is an exercise of the police power and is a governmental func-
tion authorized by state law.

8. Section 12-2 of the Raleigh City Code denominates the
owner of real property as the person responsible for its
maintenance in a safe condition.

9. Notice of the proceedings complained of were [sic]
timely given to the owner of the real property subject to this
action.

CONCLUSIONS OF LAW

1. It is concluded as a matter of law that the City of
Raleigh, through the exerdise of its sovereign immunity, is
exempt from the tort claims made in this cause by plaintiff.
Defendants were acting within the scope of their legal
authority.

2. It is further concluded as a matter of law that Plain-
tiff was not deprived of due process of law because proper
notice was given to the record owner of the real property in-
volved as required by law and that such notice should have
been constructive notice to Plaintiff and does fulfill the re-
quirement of due process.

NOW, THEREFORE, BE IT ORDERED AND DECREED THAT:
1. The plaintiff's tort claims are dismissed.

2. Chapter 12 Section 2 of the Raleigh City Code is not
violative of the due process provisions of the United States
Constitution or the North Carolina Constitution.
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Plaintiff appealed.

Kimzey, Smith & McMillan, by Duncan A. McMillan, for the
plaintiff appellant.

City Attorney Thomas A. McCormick, Jr., for the defendant
appellees.

HEDRICK, Judge.

At the outset we point out that the record on appeal is
remarkable in what it fails to contain. The ordinance pleaded by
the plaintiff as being unconstitutional, cited by the defendants as
their authority for taking plaintiff’s property, and finally declared
constitutional by the trial judge, is not in the record, and as far as
the record discloses, was not introduced into evidence. The provi-
sions of the City Charter to which the judge referred in his order
and apparently upon which he relied to some extent to support
the order of dismissal are not in the record, and as far as we can
determine, were not introduced into evidence. The notice provid-
ed to the property owners pursuant to the ordinance, which is
challenged by the plaintiff for its alleged inadequacy, cited by the
defendants in conjunction with the ordinance for their authority
in allegedly removing plaintiff’s property to the city dump, and
declared adequate in the judge’s order of dismissal, is likewise
conspicuous for its absence from the record and, supposedly, was
not offered into evidence. The “oral motion” made by the defend-
ants “to dismiss” plaintiff's claim “on the pleadings,” and ap-
parently ruled on in the order of dismissal, is not in the record for
our perusal and analysis. Finally, the evidence on which defend-
ants relied to demonstrate that the City had not waived its
governmental immunity by procuring liability insurance, also
recited in the order of dismissal as the primary basis for the
order, and declared by defendants at oral argument to be the
principal reason for the dismissal, does not appear in the record.

We think it hardly necessary to elaborate further on the
deplorable deficiencies of the record. Its condition compels us,
however, to treat the Order appealed from as one dismissing
plaintiff’s claim pursuant to Rule 12(b)}6), G.S. § 1A-1, for failure
to state a claim upon which relief can be granted.
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“The sufficiency of a claim to withstand a motion to dismiss
is tested by its success or failure in setting out a state of facts
which, when liberally considered, would entitle plaintiff to some
relief.” Carolina Builders Corp. v. AAA Dry Wall, Inc., 43 N.C.
App. 444, 446, 259 S.E. 2d 364, 366 (1979). If it appears to a cer-
tainty that no state of facts could be proved in support of the
claim so as to entitle plaintiff to some relief, the complaint should
be dismissed. 2A Moore’s Federal Practice § 12.08 (1979). Accord,
Sutton v. Duke, 277 N.C. 94, 176 S.E. 2d 161 (1970); Kelly v.
Briles, 35 N.C. App. 714, 242 S.E. 2d 883 (1978).

With respect to the claim alleging a wrongful appropriation
of private property set out in this plaintiff’s complaint, we find
the decision of Justice (later Chief Justice) Bobbitt in Rhyne v.
Town of Mount Holly, 251 N.C. 521, 112 S.E. 2d 40 (1960), instruc-
tive. In Rhyne, plaintiff alleged that agents of the defendant
Town entered upon his property with a bulldozer and, in the pro-
cess of cutting down weeds claimed to constitute a nuisance, they
also bulldozed away more than 100 oak saplings growing on the
property. The town defended its action on the grounds that a
local ordinance authorized it to cut weeds in an effort to abate a
nuisance and that its actions under the ordinance were performed
in the exercise of a governmental function. Thus, the town
claimed that it was protected by sovereign immunity. The plain-
tiff contended that the town had acted in excess of the authority
conferred it by the provisions of the ordinance and therefore
could not shield itself from liability by claiming governmental im-
munity. The jury rendered a verdict for plaintiff. On appeal by
the defendant, Justice Bobbitt stated the relevant inquiry as
follows:

Where defendant, acting under its power to abate a nuisance
constituting a menace to health, goes upon plaintiff’s lot,
without plaintiff’s permission or consent, for the purpose of
eradicating what defendant deems to be such nuisance, and in
so doing destroys trees thereon that do not in fact constitute
a nuisance, is plaintiff's right to recover compensation for the
impairment in value of his property caused by the destrue-
tion of the trees defeated because defendant was then en-
gaged in the performance of a governmental function?
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Id. at 525, 112 S.E. 2d at 44. Justice Bobbitt answered the ques-
tion with a resounding “No,” and affirmed the verdict for the
plaintiff. We find his reasoning as persuasive, and the principles
of law on which he relied as sound, today as then. Citing
numerous North Carolina cases as well as decisions from many
other jurisdictions in support, he concluded:

Where a municipal corporation, in the exercise of its govern-
mental power to abate nuisances, enters upon and damages
private property by the destruction of trees, buildings, etc.,
thereon, it is liable for the payment of just compensation
unless its acts were in fact necessary to remove or abate a
nuisance.

Id. at 528, 112 S.E. 2d at 46 [emphasis in original]. Moreover, he
quoted approvingly from 6 McQuillan, Municipal Corporations
§ 24.87 (3d ed. 1949): “[Nlo one, not even the municipal corpora-
tion in which an alleged nuisance is located, is protected against
suit for damages for voluntarily removing that which is not a
nuisance. . . .”

It is hard to imagine a case more squarely on point with the
one before us than the Rhyne decision.

In our opinion, the plaintiff’s complaint, when considered in
light of the foregoing principles of substance and procedure, clear-
ly states a claim for relief sufficient to survive a motion to
dismiss under Rule 12(b)6). Plaintiff has alleged a claim for the
defendants’ wrongful taking and destruction of his personal prop-
erty which was not part of the nuisance being abated. Defendants
have asserted only two defenses: (1) They were authorized by or-
dinance to do what they did. (2) In any event, and primarily, they
are fully protected from suit because they were acting under the
police power to exercise a governmental function. However, in
view of the controlling rules of law announced in Rhyne, the ques-
tion whether defendants have acted lewfully within the police
power to abate a nuisance pursuant to a constitutional ordinance
has yet to be determined. Simply put, were the defendants’ acts
in removing the plaintiff's concrete finishing equipment in fact
necessary to abate the nuisance allegedly existing?

Defendants urge us, however, to consider the “much more re-
cent” case of Horton v. Gulledge, 277 N.C. 353, 177 S.E. 2d 885
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(1970). Defendants purport to rely “heavily” on this case and con-
tend that it is a “better statement of the law [than Rhyne] as it
relates to compensation for nuisance abatements.” They quote
from the opinion, written by Justice Lake, for the proposition
that “any nuisance may be removed without compensation when
the municipality has the authority to abate such nuisances.”

We agree. We agree that Justice Lake’s opinion is a good
statement of the law. We disagree that the case extends the
police power so as to allow a municipality to unlawfully take or
destroy private property under the guise of exercising a govern-
mental function, and thereafter to hide behind the shield of
sovereign immunity. Had defendants evaluated Justice Lake’s
opinion further, they would have discovered that “the limit of the
police power is the reasonable necessity for the action in order to
protect the public.” Id. at 362, 177 S.E. 2d at 891 [Our emphasis].
That statement accords fully with the principles of law laid down
in Rhyne. Furthermore, Justice Lake thereafter even more lucid-
ly enunciated the limits imposed on the exercise of the police
power in carrying out the governmental function of abating a
nuisance. He quoted from 16 Am. Jur. 2d, Constitutional Law
§ 368 as follows:

[Plublic necessity is the limit of the right to destroy property
which is a menace to public safety or health and the property
cannot be destroyed if the conditions which make it a menace
can be abated in any other recognized way. [Our emphasis.]

We believe that statement is just another way of declaring, as
Justice Bobbitt did in Rhyne, that the municipality cannot take,
remove or destroy private property unless such action is “in fact
necessary to remove or abate a nuisance.” Rhyne, supra at 528,
112 S.E. 2d at 46 [emphasis in originall.

Plaintiff in the case before us alleged that the defendants
wrongfully removed and disposed of concrete finishing equipment
which, in and of itself, did not constitute a nuisance and which
was not ¢n fact necessary to remove to abate the nuisance alleged-
ly existing. We hold that the trial judge erred in dismissing the
plaintiff’s claim. His Order dated 8 May 1979 is reversed, and the
cause is remanded to the Superior Court for further proceedings
consistent with this Opinion.
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Reversed and remanded.

Judges ARNOLD and ERWIN concur.

GREGORY CHARLES SLIZEWSKI, EMPLOYEE, PLAINTIFF v. INTERNATIONAL
SEAFQOD, INC., EMpLoYER AND THE TRAVELERS INSURANCE COM-
PANY, CARRIER, DEFENDANTS

No. 7910I1C822
(Filed 15 April 1980}

1. Master and Servant § 55.3 — workers’ compensation —cause of fall unknown —
injury by accident arising out of employment
The evidence, or lack thereof, supported a finding that the cause of plain-
tiff’s fall to the floor of the restaurant of which he was assistant manager was
unknown, and the Industrial Commission could properly find that plaintiff was
injured by accident arising out of and in the course of his employment where
there was no finding that any force or condition independent of the employ-
ment caused the fall, and the evidence showed that plaintiff was engaged in
the duties of his employment at the time of the fall and that the only active
force involved was plaintiff’s exertions in the performance of his duties.

2. Master and Servant § 69.1— workers' compensation —hematoma suffered in
fall —cause of hemiplegia and visual difficulties
The evidence was sufficient to support the Industrial Commission’s find-
ing that a hematoma suffered by plaintiff employee in a fall caused brain
damage rendering plaintiff a partial hemiplegic and reducing his visual
capabilities where it tended to show that, prior to the fall, plaintiff was a
healthy young man with no history of seizures, paralysis or visual disability;
the day after the fall plaintiff was completely unconscious, had some move-
ment on his right side but had no movement of his left arm and leg and had a
complete left hemiplegia; a surgeon performed a craniectomy removing a
hematoma from the right side of plaintiff’s brain; the next thing plaintiff
remembered after the fall was waking up in the hospital and being paralyzed
on his left side and being unable to speak or see very well; and at the time of
the hearing plaintiff had seizures under too much stress or excitement, was
still paralyzed in his left hand, partially paralyzed in his left leg and face and
wore glasses.

3. Master and Servant § 69.1— workers’ compensation —permanent disability

The Industria] Commission could properly find that plaintiff suffered per-
manent brain damage and is permanently disabled by reason of that injury
when the severe nature of plaintiff’s injury is considered with a surgeon’s
testimony that it would be impossible to recover completely from a hematoma
of the size which he removed from plaintiff's brain but that how much
recovery is possible is very difficult to estimate.
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APPEAL by defendants from Order of the North Carolina In-
dustrial Commission entered 10 May 1979. Heard in the Court of
Appeals 7 March 1980.

The parties stipulated that they are bound by and subject to
the provisions of the North Carolina Workmen’'s Compensation
Act; that defendant employer employed four or more employees
on 25 January 1976; that an employer-employee relationship ex-
isted on 25 January 1976; that the carrier assuming the
workmen’s compensation risk for defendant employer on 25
January 1976 was Travelers Insurance Company and that claim-
ant’s average weekly wage was $237.77.

After hearings before Deputy Commissioner Ben E. Roney,
Jr., on 7 April and 30 September 1977 and before Deputy Com-
missioner John Charles Rush on 15 February 1978, Deputy Com-
missioner Roney found the following pertinent facts:

1. Claimant fell at work on 25 January 1976. During the
fall he suffered a linear fracture in the right posterior
parietal region of the skull. The right hemisphere of his brain
commenced to hemorrhage and a huge hematoma was
evacuated by Dr. Timmons following hospitalization at Pitt
County Memorial Hospital on 26 January 1976, He was admit-
ted to the hospital on this occasion completely comatose. The
massive hematoma caused permanent brain damage that has
rendered claimant a left-sided partial hemiplegic. The
pressure inside the skull occasioned by the massive
hematoma caused permanent damage to claimant’s eyes that
has significantly caused a reduction in his visual capabilities.

2. Claimant attempted to return to work for defendant
employer during April 1976. He worked for three days but
was unable to handle the physical requirements of the job.

3. Clajmant is totally and permanently disabled by
reason of the injury that he suffered during the 25 January
1976 fall giving rise hereto.

4. The fall occurred in the service area between the
kitchen and dining room. He fell forward with his arms
across his chest, rotating counter-clockwise and landed on the
right shoulder and right portion of his head. He commenced
to fit following the fall.
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5. Claimant was not an epileptic on the day of or any
time prior to the fall giving rise hereto.

6. Claimant received surgery during October 1975 for
carcinoma of the left leg. He received three intravenous
chemotherapy treatments following surgery. The chemothera-
py treatments were discontinued because they caused vomit-
ing.

7. Claimant went to work as manager of defendant
employer three days prior to 25 January 1976. He has ex-
perienced several seizures subsequent to the fall that usually
occur during stress or exertion. He is currently taking Dilan-
tin and Phenobarbital as measures designed to control
seizure activity.

8. Claimant’s memory with respect to the events follow-
ing the fall is not particularly good. His memory for the
cause of the fall presumes a slip. He had, however, been
observed just prior to the fall leaning with his left shoulder
against the wall between the kitchen and dining area looking
out into the dining area. He was next observed falling for-
ward in the manner previously described. The manner in
which claimant fell does not confirm the occurrence of a slip
and fall.

9. The cause of the fall giving rise hereto is unknown.
The evidence of record does not compel directly or by in-
ference a conclusion that the fall was occasioned by an
idiopathic condition inasmuch as claimant was not suffering
from any known idiopathic condition on or prior to 25
January 1976.

10. Claimant was injured by accident arising out of and
in the course of the employment.

11. The compensation rate herein for lifetime benefits is
$146.00.

Based on the foregoing findings of fact, Deputy Commissioner
Roney made the following conclusions of law:

1. Without regard to any inferences favoring either par-
ty, the evidence of record herein reveals an accident (fall)
without a known cause that occurred in the course of the
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employment. The law under these circumstances presumes
the “arising out of” requirements. (Citations omitted.)

2. Claimant was injured by accident arising out of and in
the course of the employment. NC GS 97-2(6).

3. Claimant is by reason of the injury by accident giving
rise hereto a lifetime case and is entitled to compensation at
$146.00 per week beginning 25 January 1976. NC GS 97-29.

On appeal to the Full Commission, the Full Commission
adopted as its own the Opinion and Award of Deputy Commis-
sioner Roney. Defendants appealed.

Franklin B. Johnston for plaintiff appellee.
G. Collinson Smuth for defendant appellants.

MARTIN (Robert M.), Judge.

[1] Defendants assign as error that there was no competent
evidence in the record to support Finding of Fact No. 9, that the
cause of the fall was unknown, and Finding of Fact No. 10, that
claimant was injured by an accident arising out of and in the
course of his employment, and the conclusions of law based
thereon. Defendants further argue that Finding of Fact No. 4
does not support the findings of fact or conclusions of law.

The evidence in the case sub judice tends to show that plain-
tiff, the assistant manager at the Family Fish House Restaurant
had completed his rounds on 25 January 1976, which included an
inspection of the kitchen area where foods were being deep-fat
fried. Plaintiff ended up where the witnesses usually fill glasses
with drinks outside the kitchen doors. Plaintiff testified that
when he walked out to the waitress area, he remembered leaning
and falling and not being able to grab onto anything and after
that he remembered nothing. David Louthen, a waiter at the Fish
House, stated that he walked past the plaintiff who was leaning
against a wall in the service area. Louthen then sat down at a
table located about four feet from the service area where he was
talking to a waitress and could not observe plaintiff for several
minutes. The next time Louthen saw plaintiff, he observed the
top portion of plaintiff’s body falling in front of him with his
hands clasped across his chest, plaintiff fell as a tree falls, direct-
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ly forward and landed directly on his head. As soon as plaintiff
fell he went into convulsions. Louthen also testified that plaintiff
might have moved from his original position prior to the fall.
Plaintiff’s wife testified that when she received plaintiff’s per-
sonal belongings at the hospital that his shoes were covered with
“greasy stuff.”

In regard to his physical condition prior to the accident,
plaintiff testified that in 1975 he had a carcinoma of the left leg
which was removed and following the surgical excision of the car-
cinoma he received chemotherapy but he had recovered complete-
ly from that and was not experiencing any medical problems in
reference to that treatment. Several witnesses testified that prior
to the accident, plaintiff was a healthy, active, sports minded
young man. Dr. Timmons, who treated plaintiff for the hematoma
from 26 January 1976 to 11 February 1977, stated that he did not
observe any pre-existing medical difficulty which might cause a
hematoma other than the fall.

Defendants do not except to the Commissioner’s finding of
fact that plaintiff’'s memory for the cause of the fall presumes a
slip but that the manner in which claimant fell does not confirm
the occurrence of a slip and fall. The evidence does not compel a
finding that the cause of the fall was a slip nor does it reveal any
other possible cause of the fall. There is no evidence that plaintiff
was suffering from an idiopathic condition which caused either
the fall or the hematoma. The evidence, or lack thereof, on the
cause of the fall is sufficient to sustain the finding that the cause
of the fall was unknown.

Having determined that the cause of the fall was unknown,
the courts have found that the fall was an accident “arising out
of’ the employment and sustained an award in Calhoun v. Kim-
brell’s Inc., 6 N.C. App. 386, 170 S.E. 2d 177 (1969) and the
authorities cited therein. Quoting from Taylor v. Twin City Club,
260 N.C. 435, 132 S.E. 2d 865 (1963), the court in Calhoun stated:

It has been suggested that this result in unexplained-fall
cases relieves claimants of the burden of proving causation.
We do not agree. The facts found by the Commission in the
instant case permit the inference that the fall had its origin
in the employment. There is no finding that any force or con-
dition independent of the employment caused or contributed
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to the accident. The facts found indicate that, at the time of
the accident, the employee was within his orbit of duty on
the business premises of the employer, he was engaged in
the duties of his employment or some activity incident
thereto, he was exposed to the risks inherent in his work en-
vironment and related to his employment, and the only active
force involved was the employee’s exertions in the perform-
ance of his duties.

Id. at 390, 170 S.E. 2d at 179-80. In the present case, as in Taylor
and Calkoun, there is no finding that any force or condition in-
dependent of the employment caused the fall. The plaintiff, in
completing his inspection of the area, was engaged in the duties
of his employment and the only active force involved was plain-
tiff’s exertions in the performance of his duties. In such a sit-
uation, our decisions, liberally interpreting the Workmen'’s
Compensation Act, indulge the inference that the accident arises
out of his employment, and when the Commission so finds, that
finding is conclusive on appeal.

The Commission’s conclusion that “[t]he law under these cir-
cumstances presumes the ‘arising out of’ requirement” is correct
to the extent that a presumption, a term often loosely used, en-
compasses the concept of an inference. See Henderson County v.
Osteen, 297 N.C. 113, 2564 S.E. 2d 160 (1979).

[2] Defendants further assign as error that Findings of Fact Nos.
1 and 3 are not supported by competent medical testimony in the
record. Defendants contend that there is no evidence in the
record that the hematoma caused permanent brain damage that
has rendered plaintiff a partial hemiplegic as well as caused per-
manent damage to plaintiff's eyes and that claimant is totally and
permanently disabled by reason of the injury. Defendants, by
these assignments of error, apparently do not contend that the
fall did not cause the hematoma. The causal relationship between
the accident and the injury, the hematoma, is sufficiently
established by expert medical testimony. Dr. Timmons testified
that in his opinion there was a causal relationship between the
fall and the hematoma which he removed from the right side of
plaintiff’s brain and that he did not observe any other pre-
existing medical difficulty which might cause said hematoma. In
addition, Dr. Michael Weaver, a diagnostic radiologist, testified
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that plaintiff suffered a well defined linear non-depressive skull
fracture and that he was of the opinion that the fall could have
produced such a fracture and the resulting hematoma. Hence, the
above assignments of error are limited to the causal relationship
between the accident and the specific consequences of that injury,
the partial hemiplegia and visual disability, and the permanency
of those injuries.

In Click v. Freight Carriers, 41 N.C. App. 458, 255 S.E. 2d
192 (1979) we discussed the appropriate circumstances under
which an award may be made when medical evidence on the
causal relationship between the injury and the accident is un-
conclusive, indecisive, fragmentary or even non-existent. Larson’s
Workmen’s Compensation Law, § 79.51, 15-246 to 247 (1976). In
Click we quoted with approval from Uris v. State Compensation
Department, 247 Or. 420, 427 P. 2d 753 (1967).

In the compensation cases holding medical testimony un-
necessary to make a prima facie case of causation, the
distinguishing features are an uncomplicated situation, the
immediate appearance of symptoms, the prompt reporting of
the occurrence by the workman to his supervisor and con-
sultation with a physician, and the fact that the plaintiff was
theretofore in good health and free from any disability of the
kind involved. A further relevant factor is the absence of ex-
pert testimony that the alleged precipitating event could not
have been the cause of the injury. . . . (Citation omitted.)

Id at 462, 255 S.E. 2d at 195.

We think that the distinguishing features are present in the
case at bar. Prior to the fall, plaintiff was a healthy young man
with no history of seizures, paralysis or visual disability. As soon
as plaintiff fell landing directly on his head, he went into convul-
sions which continued after he was admitted to the hospital. On
26 January 1976, the day after the fall, Dr. Timmons testified that
plaintiff was completely unconscious, had some movement on his
right side but had no movement of his left arm and leg and had a
complete left hemiplegia. Dr. Timmons performed a craniectomy
removing a hematoma from the right side of plaintiff’s brain. The
next thing plaintiff remembered after the fall was waking up in
the hospital and being paralyzed on his left side and being unable
to speak or see very well. At the time of the hearing, plaintiff had
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seizures under too much stress or excitement, was still paralyzed
in his left hand, partially paralyzed in his left leg and face and
wore glasses. Under these circumstances, the fact that the acci-
dent caused the injuries can reasonably be inferred. We find,
therefore, that the evidence was sufficient to support the Com-
mission’s finding of fact that the hematoma caused brain damage
rendering plaintiff a partial hemiplegic and reducing his visual
capabilities.

[3] The remaining question is whether plaintiff has presented
sufficient evidence that he has suffered permanent brain damage
and is permanently disabled by reason of that injury. In Gamble
v. Borden, Inc., 45 N.C. App. 506, 263 S.E. 2d 280 (1980) a perma-
nent total case was defined as one in which an employee sustains
an injury which results in his inability to function in any work
related capacity at any time in the future. Dr. Timmons testified
that it would be impossible to recover completely from a
hematoma of the size which he removed from plaintiff’s brain but
that how much recovery was possible was very difficult to
estimate. While this medical testimony leaves open the possibility
of some improvement in plaintiff's condition, given the severe
nature of plaintiff’s injury and the impossibility of complete
recovery, there is sufficient evidence from which the Commission
could find that plaintiff suffered permanent brain injury and is
permanently unable to function in a work related capacity.

Affirmed.

Judges CLARK and ERWIN concur.

GREEN THUMB INDUSTRY OF MONROE, INC. v. WARREN COUNTY
NURSERY, INC.

No. 7920SC894
(Filed 15 April 1980)

Process § 14.3— foreign corporation —insufficient contacts with N. C.—no jurisdic-
tion by N. C. courts

The record did not show sufficient contacts on the part of defendant cor-

poration in N. C. for the courts of this State to acquire in personam jurisdic-
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tion over it where the evidence tended to show that defendant did not have
any salesman who solicited in N. C.; through its routine advertising defendant
mailed its price list to some N. C. addresses; over the last two years, plaintiff
had received four magazines through the U. S. mail which included adver-
tisements for defendant’s nursery; two nurseries located in N. C. other than
plaintiff had placed orders with defendant; plaintiff had placed six or seven
orders over the last six years with defendant, four of the orders being placed
by plaintiff’s president while he was in Tennessee and the others being placed
by phone; and the order for the shipment in question was placed by plaintiff
with defendant at its place of business in Tennessee.

APPEAL by plaintiff from Seay, Judge. Judgment entered 3
May 1979 in Superior Court, UNION County. Heard in the Court of
Appeals 21 March 1980.

Plaintiff filed its complaint against defendant seeking to
recover damages for breach of certain implied warranties and for
negligence on the part of defendant. The complaint alleged that
plaintiff, a North Carolina corporation, had purchased certain
trees from defendant, a Tennessee corporation, and that the trees
were delivered to plaintiff with a root system which was not suffi-
cient to sustain life, and all of them died. The court entered the
following order, from which plaintiff appealed:

“THIS CAUSE coming on to be heard and being heard by
the undersigned Judge on motion of defendant to dismiss
pursuant to Rule 12(b) of the Rules of Civil Procedure for
lack of jurisdiction over the person of the defendant and
after hearing the evidence, the court makes the following:

FINDINGS OF FACT

(1) Plaintiff is a corporation duly incorporated under the
laws of the State of North Carolina with an office and prin-
cipal place of business in Union County, North Carolina.

(2) Defendant is a corporation duly incorporated under
the laws of the State of Tennessee with its principal place of
business at Route 2, McMinnville, Tennessee.

(8) The defendant has no salesman who solicits business
in North Carolina and is not licensed to do business in North
Carolina.

(4) The defendant through its routine advertising mails
out its price list to a mailing list, including some North Caro-



N.C.App.] COURT OF APPEALS 2837

Green Thumb Industry v. Nursery, Inc.

lina addresses. This catalog has been received once a year for
approximately the last six years by plaintiff. The plaintiff has
received four magazines, including ‘American Nurseryman’
and ‘Nursery Business’, which magazines are published for
people in the nursery business through the United States
mail over the last two years. These magazines include adver-
tisements for defendant’s nursery.

(5) Jordan-Evans Associates, P. A., a landscape architect
firm has received this catalog two times per year for the past
three years. Ed Evans, an employee of this firm visited War-
ren County Nursery on Thanksgiving of 1977 and was told by
an employee of that nursery that they had sold to North
Carolina contractors in the past and would continue to do so
in the future. He was also told that they would arrange for
shipment of their product to North Carolina.

(6) G. G. Gilmore, President of Gilmore Plant and Bulb, a
North Carolina Corporation, has known the president of War-
ren County Nursery for some twenty-five years and has done
business with Warren County Nursery during the past
twenty-five years. Mr. Gilmore generally picks up Warren
County Nursery’s catalog at a show in Atlanta. It is Mr.
Gilmore’s customary practice to drive one of his vehicles to
Tennessee to pick up his order, but he occasionally receives a
portion of his order either by UPS or common carrier at his
place of business in Julian, North Carolina. This occurs
maybe once per year. Most of Mr. Gilmore’s orders are
placed by telephone from Julian, North Carolina to Warren
County Nursery in Tennessee.

(7) Land Masters, Inc., a landscaping firm in Gastonia,
North Carolina has received defendant’s catalog at least one
time per year. This firm has placed orders with Warren
County Nursery in the past one and one-fourth years. The
orders were placed by telephone from Gastonia to Tennessee.
On several occasions, seedlings ordered by Land Masters,
Inc. from Warren County Nursery have been delivered by
bus and by UPS. Land Masters, Inc. has been billed by War-
ren County Nursery and has made payment by checks mailed
from North Carolina and drawn on North Carolina banks.
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(8) Brodus Honeycutt, a person engaged in the nursery
business in Union County, North Carolina, has received de-
fendant’s catalog at least once per year for the past four or
five years and has never purchased any of defendant’s prod-
ucts.

(9) The plaintiff has done business with the defendant
every year for approximately the last six years. The plaintiff
has placed about six or seven orders with defendant of which
approximately four orders were placed by plaintiif’s presi-
dent while visiting the defendant’s nursery in Tennessee. The
other orders were placed by plaintiff’'s president over the
telephone.

(10) In January of 1978, plaintiff’s president, Mr. Lowery
Smith, went to Tennessee to purchase trees and shrubs to be
used in a landscaping project located in Charlotte, North
Carolina. Mr. Smith visited several nurseries, including Com-
mercial Nursery where he purchased a large number of trees
and shrubs. One of the items that he wanted to purchase was
a quantity of ‘Golden Raintrees’. When he found that Com-
mercial Nursery did not have a sufficient quantity of ‘Golden
Raintrees’ to fill his order, he asked if Warren County
Nursery, Inc., did not have a large quantity of that type of
tree and was told that they probably did and that he should
check with them. Mr. Smith then went to defendant’s place of
business in McMinnville, Tennessee, inspected the trees and
agreed to purchase these trees while at the defendant’s place
of business in Tennessee. A portion of this order was picked
up by Mr. Smith while in Tennessee and brought back to
North Carolina. The balance of the trees were shipped ‘F.0.B.
McMinnville’ via Tilford Trucking Company to Mr. Smith’s
home in Union County, North Carolina.

(11) Subsequent to the delivery, the defendant billed the
plaintiff for the purchase and plaintiff paid the defendant by
a check drawn on a North Carolina bank by mailing the check
to the defendant.

(12) This action was commenced by plaintiff in order to
recover damages from defendant for alleged defects in the
‘Golden Raintrees,” which were sold by defendant to plaintiff.



N.C.App.] COURT OF APPEALS 239

Green Thumb Industry v. Nursery, Inc.

Plaintiff alleges in Paragraph 11 of the complaint that the
trees were defective when the delivery took place.

Based upon the foregoing Findings of Fact the Court
concludes as a matter of law that:

(1) The defendant has entered a special appearance sole-
ly for the purpose of challenging jurisdiction over its person.

(2) The activities and contacts of defendant within North
Carolina have been casual, incidental, and insubstantial, and
defendant has insufficient ties or connections with this state
to be subjected to its jurisdiction in this case. If defendant is
subjected to a judgment ¢n personam in this case, it would
unconstitutionally deprive the defendant of its property
without due process of law.

ORDER

Based upon the foregoing Findings of Fact and Conclu-
sions of Law, IT Is THEREFORE, ORDERED, ADJUDGED, AND
DECREED that this action is hereby dismissed for lack of per-
sonal jurisdiction over defendant.

This 3 day of May, 1979.

s / THOMAS W. SEAY, JR.
Judge Presiding”

William H. Helms, for plaintiff appellant.

Griffin, Caldwell & Helder, by H. Ligon Bundy, for defendant
appellee.

ERWIN, Judge.

The only question for our determination is: Did the trial
court commit error by allowing defendant’s motion to dismiss pur-
suant to G.S. 1A-1, Rule 12(b)(2), of the Rules of Civil Procedure
for lack of personal jurisdiction over defendant? For the reasons
that follow, we answer, “No,” and affirm the judgment entered by
the trial court.

The resolution of the question of in personam jurisdiction in-
volves a two-fold determination: (1) do the statutes of North
Carolina permit the courts of the jurisdiction to entertain this ac-
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tion against defendant, and (2) does the exercise of this power by
the North Carolina courts violate due process of law. Dillon .
Funding Corp., 291 N.C. 674, 231 S.E. 2d 629 (1977). The grounds
on which a court may assert personal jurisdiction over a person
are set forth in G.S. 1-75.4.

G.S. 1-75.4(2) provides:

“8§ 1-75.4. Personal jurisdiction, grounds for genmerally. —
A court of this State having jurisdiction of the subject mat-
ter has jurisdiction over a person served in an action pur-
suant to Rule 4(j) of the Rules of Civil Procedure under any
of the following circumstances:

(2) Special Jurisdiction Statutes.—In any action which
may be brought under statutes of this State that
specifically confer grounds for personal jurisdiction.”

G.S. 55-145 is just such a special jurisdiction statute; it reads in
pertinent part as follows:

“§ 5b-14b5. Jurisdiction over foreign corporations not
transacting business in this State.—(a) Every foreign cor-
poration shall be subject to suit in this State, whether or not
such foreign corporation is transacting or has transacted
business in this State and whether or not it is engaged ex-
clusively in interstate or foreign commerce, on any cause of
action arising as follows:

(2) Out of any business solicited in this State by mail or
otherwise if the corporation has repeatedly so
solicited business, whether the orders or offers
relating thereto were accepted within or without the
State; or

(3) Out of the production, manufacture, or distribution of
goods by such corporation with the reasonable expec-
tation that those goods are to be used or consumed in
this State and are so used or consumed, regardless of
how or where the goods were produced, manufac-
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tured, marketed, or sold or whether or not through
the medium of independent contractors or dealers

It is generally accepted that North Carolina’s long-arm
statute (G.S. 1-75.4) should be liberally construed in favor of find-
ing personal jurisdiction, subject, of course, to due process limita-
tions. Leasing Corp. v. Equity Associates, 36 N.C. App. 713, 245
S.E. 2d 229 (1978). In a case considering G.S. 55-145(aX1), Byham v.
House Corp., 265 N.C. 50, 57, 143 S.E. 2d 225, 232 (1965), our
Supreme Court stated, citing McGee v. International Life Ins. Co.,
355 U.S. 220, 2 L.Ed. 2d 223, 78 S.Ct. 199 (1957): “It is sufficient
for the purposes of due process if the suit is based on a contract
which has substantial connection with the forum state.” See also
Chadbourn, Inc. v. Katz, 285 N.C. 700, 208 S.E. 2d 676 (1974). Par-
ris v. Disposal, Inc., 40 N.C. App. 282, 253 S.E. 2d 29, dis. rew.
denied, 297 N.C. 455, 256 S.E. 2d 808 (1979). The due process doc-
trine requires that in order to subject this nonresident corpora-
tion to in personam jurisdiction, it must have certain minimum
contacts with this State to the extent that the suit does not of-
fend * ‘traditional notions of fair play and substantial justice.’”
International Shoe Co. v. Washington, 326 U.S. 310, 316, 90 L.Ed.
95, 102, 66 S.Ct. 154, 158 (1945).

Application of the minimum contact rule varies with the
quality and nature of defendant’s activities, but it is essential in
each case that there be some act by which defendant purposefully
avails itself of the privilege of conducting activities within the
forum state, thus invoking the benefits and protections of its
laws. Hanson v. Denckla, 357 U.S. 235, 2 L.Ed. 2d 1283, 78 S.Ct.
1228 (1958); Parris v. Disposal, Inc., supra. The existence of
minimal contacts is a question of fact. Chadbourn, Inc. v. Katz,
supra.

Here, the evidence showed, and the court found: that defend-
ant does not have any salesman who solicits in North Carolina;
that defendant, through its routine advertising, mails its price
list, which includes some North Carolina addresses; and that over
the last two years, plaintiff has received four magazines through
the United States mail, including “American Nurseryman” and
“Nursery Business,” which magazines are published for people in
the nursery business. These magazines include advertisements for
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defendant’s nursery. G. G. Gilmore, president of Gilmore Plant
and Bulb, testified that it is his customary practice to drive one of
his vehicles to Tennessee to pick up his order, “but he occasional-
ly receives a portion of his order either by UPS or common car-
rier at his place of business in Julian, North Carolina. This occurs
maybe once per year. Most of Mr. Gilmore’s orders are placed by
telephone from Julian, North Carolina to Warren County Nursery
in Tennessee.”

One other North Carolina company had placed orders with
defendant by telephone from Gastonia to Tennessee, was billed by
defendant, and had paid by checks mailed from North Carolina
and drawn on North Carolina banks. Plaintiff has done business
with defendant for six years and has placed six or seven orders
with defendant of which four were placed by plaintiff's president
while in Tennessee. Others were placed by plaintiff’s president
over the telephone. The order for the shipment in question was
placed by plaintiff with defendant at its place of business in Ten-
nessee. The findings of the trial court are supported by compe-
tent evidence and are, therefore, conclusive on appeal. Goldman v.
Parkland, 277 N.C. 223, 176 S.E. 2d 784 (1970).

The record in this case does not show sufficient contacts on
the part of defendant in North Carolina for the courts of this
State to acquire in personam jurisdiction over it. The judgment
entered by the trial court was in all respects proper.

Judgment affirmed.

Judges MARTIN (Robert M.) and CLARK concur.

CHEROKEE INSURANCE COMPANY v. AETNA CASUALTY AND SURETY
COMPANY

No. 7958C661
(Filed 15 April 1980)

Insurance § 149— comprehensive general liability policy —apartments not listed in
declaration of hazards —owner of apartments listed as additional insured

Defendant was liable under a comprehensive general liability insurance

policy issued to Sicash Builders, Inc. for an injury to a third party on the
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premises of Malibu Wilmington Apartments, although Malibu Wilmington
Apartments was not listed in the declaration of hazards on the liability
schedule, where the owner of the apartments, Malibu Wilmington, Inc., was
listed as an additional insured; the policy did not have an endorsement that ex-
cluded Malibu Wilmington Apartments; the policy obligated the insurer to pay
on behalf of the “insured” all sums which the “insured” shall become legally
obligated to pay as damages because of bodily injury or property damage; and
the policy provided a method for the insurer to collect the premium due for
any change in coverage during the term of the policy.

APPEAL by plaintiff from Small, Judge. Judgment entered 7
May 1979 in Superior Court, NEW HANOVER County. Heard in the
Court of Appeals 1 February 1980.

Plaintiff’'s complaint alleged: that it issued an insurance
policy to Sicash Builders, Inc. covering Malibu Apartments from 7
July 1972 to 7 July 1975; that in May 1975, one Jesse Cumbee, III
was injured in a lawnmower accident at Malibu Wilmington
Apartments and sued Sicash; that at the time of the accident,
defendant Aetna Casualty and Surety Company had issued a com-
prehensive general liability policy to Sicash; that plaintiff called
on defendant to participate in the lawsuit, and defendant refused;
that plaintiff has called on defendant to pay its proportionate
share, but defendant has failed to do so. Plaintiff sought to
recover 75% of the settlement payment and its investigative and
defense costs.

In answering plaintiff's Requests for Admissions, defendant
admitted that if coverage under its policy existed at the time of
the injury, then it is liable for 75% of the settlement expenses.
Plaintiff moved for summary judgment and filed a supporting af-
fidavit. The parties stipulated that the issue of damages had been
admitted. Defendant also moved for summary judgment. The
court denied plaintiff’s motion for summary judgment and
granted defendant’s motion. Plaintiff appealed.

Marshall, Williams, Gorham & Brawley, by William Robert
Cherry, Jr., for plaintiff appellant.

Poisson, Barnhill, Butler & Britt, by Donald E. Britt, Jr., for
defendant appellee.



244 COURT OF APPEALS [46

Insurance Co. v. Surety Co.

ERWIN, Judge.

The application for the comprehensive general liability in-
surance policy issued by defendant to Sicash contained the follow-
ing language: “This application contains a description of all
hazards known to exist on this date and those which are likely to
exist at some time during the policy period, unless otherwise
stated herein.”

The property referred to as Malibu Wilmington was not
listed in the declaration of hazards on the liability schedule by
Sicash, but Malibu Wilmington, Inc. was listed as an additional in-
sured. Plaintiff contends that the property was covered by reason
of the above language, since the policy did not have an endorse-
ment that excluded Malibu Wilmington.

Defendant contends to the contrary that Malibu Wilmington
(apartments) was not listed as a hazard on the liability schedule
because of the express intent of the parties (Sicash and defend-
ant) not to include it. Therefore, an endorsement to exclude it
from coverage was not necessary.

To resolve the question, whether or not the trial court erred
by granting defendant’s motion for summary judgment pursuant
to G.S. 1A-1, Rule 56, of the Rules of Civil Procedure, we must
first determine whether there is any ambiguity in the language of
the insurance policy in question. We find no ambiguity.

Liability insurance policies are construed in accordance with
the general rule of resolving any ambiguity therein in favor of the
insured. Miller v. Caudle, 220 N.C. 308, 17 S.E. 2d 487 (1941).

The settled rule is that where there is no ambiguity in the
language used in the policy, the courts must enforce the contract
as the parties have made it and may not impose liability upon the
company which it did not assume and for which the policyholder
did not pay. Grant v. Insurance Co., 295 N.C. 39, 243 S.E. 2d 894
(1978); Trust Co. v. Insurance Co., 276 N.C. 348, 172 S.E. 2d 518
(1970); Williams v. Imsurance Co., 269 N.C. 235, 152 S.E. 2d
102 (1967). If on the other hand, the language is ambiguous or
reasonably susceptible to two interpretations, the courts will give
it the interpretation which is most favorable to the insured, that
is, in favor of coverage. Woods v. Insurance Co., 295 N.C. 500, 246
S.E. 2d 773 (1978). In addition, the terms of an insurance contract
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must be given their plain, ordinary, and accepted meanings unless
they have acquired a technical meaning in the field of insurance
or unless it is apparent that another meaning was intended. Grant
v. Insurance Co., supra.

As stated in 45 C.J.S., Insurance, § 791, p. 830: “[Blroadly
speaking, the so-called comprehensive provision of a policy {as in
this case] covers loss or damage caused by any risk or peril other
than those expressly excluded or excepted from coverage.”

In the policy, Malibu Wilmington, Inc. was listed as an addi-
tional insured. The policy provided: “This endorsement, issued by
one of the below named companies, forms a part of the policy to
which attached, effective on the inception date of the policy
unless otherwise stated herein.” Listed below the above provision
was the following:

“{The information below is required only when this endorse-
ment is issued subsequent to preparation of policy)

Endorsement Policy No. Endorsement No.
effective
Named Insured
Additional Return Premium BI PD
Premium $ In Advance §$ $
1st Anniv. $ $

2nd Anniv. $ $”

Defendant contends that no liability attached, because there was
an agreement between it and the insured (Sicash) not to insure
the property. Thus, there was no need to fill out the information
required to exclude original liability, and it was their custom not
to do so. We reject this argument. The language in the policy pro-
vided for coverage of the additional insured, Malibu Wilmington,
Inc., the owner of the apartments, effective as of the date of the
policy’s inception, unless otherwise indicated. The accident for
which coverage is sought occurred after the inception of the
policy. Furthermore, we find other language in the policy helpful.
The policy contained a declaration. The declaration provides:

“By acceptance of this policy, the named insured agrees that
the statements in the declarations are his agreements and
representations, that this policy is issued in reliance upon the
truth of such representations and (that this policy embodies
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all agreements existing between himself and the company or
any of its agents relating to this insurance).”

The insuring agreement reads:

“I. BODILY INJURY LIABILITY COVERAGE
PROPERTY DAMAGE LIABILITY COVERAGE

The company will pay on behalf of the insured all sums which
the insured shall become legally obliged to pay as damages
because of

bodily injury or
property damage

to which this insurance applies, caused by an occurrence, and
the company shall have the right and duty to defend any suit
against the insured seeking damages on account of such bodi-
ly injury or property damage, even if any of the allegations
of the suit are groundless, false or fraudulent, and may make
such investigation and settlement of any claim or suit as it
deems expedient, but the company shall not be obligated to
pay any claim or judgment or to defend any suit after the ap-
plicable limit of the company’s liability has been exhausted
by payment of judgments or settlements.”

To us, the declaration is clearly inconsistent with the conten-
tions of the defendant —that the parties expressly omitted Malibu
Wilmington from coverage. The clear language of defendant’s own
contract excludes any prior understanding between the parties
not embodied in the policy. Chief Justice Stacy spoke for our
Supreme Court in Electric Co. v. Insurance Co., 229 N.C. 518, 520,
50 S.E. 2d 295, 297 {1948):

“Policies of liability insurance, like all other written con-
tracts, are to be construed and enforced according to their
terms. If plain and unambiguous, the meaning thus expressed
must be ascribed to them. But if they are reasonably suscep-
tible of two interpretations, the one imposing liability, the
other excluding it, the former is to be adopted and the latter
rejected, because the policies having been prepared by the in-
surers, or by persons skilled in insurance law and acting in
the exclusive interest of the insurance company, it is but
meet that such policies should be construed liberally in
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respect of the persons injured, and strictly against the in-
surance company. Roberts v. Ins. Co., 212 N.C. 1, 192 S.E.
873, 113 A.L.R. 310; Underwood v. Ins. Co., 185 N.C. 538, 117
S.E. 790; Bray v. Ins. Co., 139 N.C. 390, 51 S.E. 922; Bank .
Ins. Co., 95 U.S. 673.”

The only question remaining relates to the payment of
premium. Defendant contends that no premium was paid by
Sicash for Malibu Wilmington. The following condition was pro-
vided as a part of the policy in question:

“1, Premium

All premiums for this policy shall be computed in accordance
with the company’s rules, rates, rating plans, premiums and
minimum premiums applicable to the insurance afforded
herein.

Premium designated in this policy as ‘advance premium’ is a
deposit premium only which shall be credited to the amount
of the earned premium due at the end of the policy period.
At the close of each period (or part thereof terminating with
the end of the policy period) designated in the declarations as
the audit period the earned premium shall be computed for
such period and, upon notice thereof to the named insured,
shall become due and payable. If the total earned premium
for the policy period is less than the premium previously
paid, the company shall return to the named insured the
unearned portion paid by the named insured.

The named insured shall maintain records of such informa-
tion as is necessary for premium computation, and shall send
copies of such records to the company at the end of the
policy period and at such times during the policy period as
the company may direct.”

The above language relating to adjustment of premiums provided
a method for the insurer to be paid for its coverage. Defendant
placed this condition in the policy in clear language. To us, the
provision means that the insurer expected changes during the pe-
riod of the policy to increase the insurable risk within the broad
scope of the general coverage. The language of the policy is forth-
right. The insuring agreement includes “all sums which the in-
sured [Sicash] shall become legally obliged to pay.” Finally, we
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conclude that defendant has a method to collect the premium due
pursuant to the terms of the policy in question.

Our rules do not permit defendant (insurance company) to
have a clearly written contract of insurance on one hand showing
coverage of Malibu Wilmington and a verbal contract on the other
hand showing no coverage.

The entry of summary judgment below is reversed, and the
case is remanded for entry of summary judgment for plaintiff.

Reversed and remanded.

Judges MARTIN (Robert M.) and WELLS concur.

RICHARD W. COOPER AGENCY, INC. v. IRWIN YACHT AND MARINE COR-
PORATION anp SAILOR’'S HAVEN, INC.

No. 7965C651
(Filed 15 April 1980)

1. Uniform Commercial Code § 10— warranties of fitness and merchantability —
no privity between buyer and manufacturer
Where plaintiff buyer brought an action to recover for a defective boat
manufactured by defendant, there was no basis for plaintiff’s claims of breach
of implied warranty of merchantability (G.S. 25-2-314) and breach of implied
warranty of fitness for a particular purpose (G.S. 25-2-315), since those implied
warranties are based on contractual theory, and there was no privity of con-
tract between plaintiff buyer and defendant manufacturer.

2. Uniform Commercial Code § 11— manufacturer’s express warranty — privity in
sale of goods not required

Privity in the sale of goods is not necessary in a purchaser’s action on a
manufacturer's express warranty relating to the goods.

3. Uniform Commercial Code § 11— breach of express warranty alleged —improp-
er measure of damages used —directed verdict improper

Where the measure of damages under the express warranty of defendant
manufacturer was the cost of repair and replacement in correcting any defects
in material or workmanship discovered and proven during the one-year war-
ranty period, but plaintiff offered evidence of damages under the general (dif-
ference in value) rule, a directed verdict on the ground that plaintiff failed to
offer evidence of repair and replacement costs would be improvident, since
there was some evidence which would entitle plaintiff to recover nominal
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damages at least, and since evidence of the difference in value of the property
as warranted and as delivered would, in certain circumstances such as where a
new good is involved, also shed some light on the cost of repair and replace-
ment to correct the defects in materials or workmanship.

APPEAL by plaintiff from Peel, (Elbert S.) Judge. Judgment
entered 31 May 1979 in Superior Court, BERTIE County. Heard in
the Court of Appeals 31 January 1980.

Plaintiff alleged the purchase of a sailboat with an inboard
motor on 2 December 1976 from Sailor’s Haven, Inc., sales agent
for Irwin Yacht and Marine Corporation; that the boat was
delivered to plaintiff on 5 January 1977; and, that various defects
were discovered, including massive leaks and failures in both the
engine and the entire electrical system. Plaintiff alleged breaches
of express warranty, of implied warranty of merchantability, and
of implied warranty of fitness for a particular purpose. Plaintiff
sought damages in the sum of $6,000.

In its answer defendant Irwin Yacht pled various defenses in-
cluding exclusions from the express warranty such as the engine,
which it did not make, and defects which were the responsibility
of the sales agent to correct.

Defendant Irwin Yacht filed a third-party complaint against
Sailor’'s Haven for any damages recovered by plaintiff for any
defects which were its responsibility to correct.

The express warranty of defendant Irwin Yacht provided
that the boat was warranted for a period of 12 months from
delivery, and that parts manufactured by it proven to be defec-
tive in materials or workmanship would be repaired or replaced.
Warranty exclusions included items which were the responsibility
of the sales agent as well as parts not manufactured by Irwin
Yacht such as the engine and marine heads. Implied warranties of
merchantability and fitness for a particular purpose were limited
in duration to one year.

SUMMARY OF PLAINTIFF'S EVIDENCE

Plaintiff paid $18,200 for the 26-foot boat. The boat was
delivered to plaintiff at the third-party defendant’s sales office in
Deerfield Beach, Florida, on 2 December 1976, and was
transported by truck to Edenton, North Carolina. When the boat
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arrived in Edenton, the centerboard was missing. Plaintiff bought
another centerboard but on 7 June 1977 the second centerboard
was lost. Examination revealed that the pressure pin securing the
centerboard was installed upside down and the winch spring was
defective.

The entire electrical system was defective. The alternator
and regulator became inoperable on 27 June, and the system had
to be operated with fresh batteries. The wiring to the engine was
too small and thereby created a fire risk.

There were massive leaks in the hull around the forward
seacock and through the rudder shaft packing. Rain water also
leaked in through the companionway hateh and through the star-
board turnbuckles.

The engine emitted sludge and heavy black exhaust. The fuel
line broke in September 1977, and, in October 1977, the fuel pump
stopped operating.

It was the opinion of several witnesses that the fair market
value of the boat when delivered in its defective condition was
$8,000.

SUMMARY OF DEFENDANT'S EVIDENCE

Jerry Carlson, warranty administrator for defendant Irwin
Yacht testified that the engine wiring was the responsibility of
Mastery Marine; that defendant did not install the wiring; that
the alternator is a part of the engine which defendant Irwin
Yacht installed; that only two claims were made by plaintiff under
the warranty; that the sum of $54.00 was paid by defendant to
replace fuel lines and to correct the mast depth; and, that $278.00
was paid to repair the engine. Carlson also stated that the leak
problems were minor and that he had not seen the boat after
delivery.

At the close of all the evidence the trial court allowed de-
fendant’s motion for directed verdict.

Pritchett, Cooke & Burch by Stephen R. Burch and W. W.
Pritchett, Jr., for plaintiff appellant.

Hutchins, Romanet, Thompson & Hillard by Charles T. Busby
for defendant appellee Irwin Yacht and Marine Corporation.
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CLARK, Judge.

In determining whether this action should be dismissed, it is
noted at the outset that plaintiff is a buyer and defendant Irwin
Yacht is both a manufacturer and an assembler of component
parts. The seller, Sailor’'s Haven, was not made a party-defendant
by plaintiff but was made a third-party defendant by original
defendant Irwin Yacht for indemnification on the ground that
some of the defects alleged by plaintiff were the responsibility of
the seller.

[11 Assuming North Carolina law applies, we eliminate, first,
plaintiff’s claim based on breach of implied warranty of merchant-
ability (G.S. 25-2-314), and, second, the claim based on breach of
implied warranty of fitness for a particular purpose (G.S.
25-2-315), because these implied warranties are based on contrac-
tual theory and there is no privity of contract between the
plaintiff-buyer and defendant-manufacturer. At least one excep-
tion to the strict rule of privity where warranty is implied has
been recognized in North Carolina: when the manufacturer of
food, drink and insecticides in sealed containers are introduced in
commerce. Tedder v. Bottling Co., 270 N.C. 301, 154 S.E. 2d 337
(1967); Terry v. Bottling Co., 263 N.C. 1, 138 S.E. 2d 753 (1964).
The case before us, however, does not fall within this exception.

The foregoing references to the Uniform Commercial Code
(Ch. 25, Gen. Stat. of North Carolina) apply to sales contracts be-
tween the buyer and seller. The Code also has provisions dealing
with express warranties (primarily G.S. 25-2-313 and 2-719) but
the Code is limited in scope and direct purpose to warranties
made by the seller to the buyer as part of the contract of sale. 63
Am. Jur. 24, Products Liability § 163 (1972). There is a substan-
tial question as to whether it would be appropriate in light of
§ 110(f) of the Federal Magnuson-Moss Warranty Act of 1975, 15
U.S.C. §§ 2301-2312, Pub. L. 93-637 (1975) to interpret the word
“Seller” in § 2-313 of the Uniform Commercial Code to include a
manufacturer (or anyone else) who issues an express warranty.
See 3 Bender’s U.C.C. Service § 6.11[6] (1976). See generally, Ed-
dy, Effects of the Magnuson-Moss Act Upon Consumer Product
Warranties, 55 N.C.L. Rev. 835 (1977).

[2] We do not, however, have to decide at this time whether
§ 2-313 of the Uniform Commercial Code applies in the case sub
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Judice. Plaintiff’s third claim is based on the breach of an express
warranty which plaintiff contends is a representation by the
manufacturer directly to the plaintiff-buyer. The difficult history
in North Carolina of the requirement of privity in warranty ac-
tions was reviewed recently in Kinlaw v. Long Mfg. Co., 298 N.C.
494, 259 S.E. 2d 552 (1979), and it was held that privity in the sale
of goods is not necessary in a purchaser’s action on a manufac-
turer’s express warranty relating to the goods. It is noted that
the Kinlaw decision antedated the judgment in this case before us
by a period of about six months.

The absence of privity between plaintiff and defendant Irwin
Yacht is therefore not fatal to the claim for breach of the express
warranty under North Carolina case law. The plaintiff offered
evidence tending to show that it bought a new sailboat which was
expressly warranted by defendant-manufacturer to be free of
defects in materials or workmanship within the limits and upon
the terms specified in the “Limited Warranty” furnished with the
boat, that there was a breach of warranty, and that it suffered
damages caused by the breach.

The recently enacted Products Liability Act of 1979, Chapter
99B of the North Carolina General Statutes, effective 1 October
1979, is not applicable to this and other actions pending at the ef-
fective date. The act expands the “buyer” horizontally to include
the buyer’s guest or employee and eliminates privity in the
buyer’s products liability action against the manufacturer for
breach of implied warranty.

[3] The defendant makes the argument that directed verdict was
proper because plaintiff failed to offer competent evidence of
damage. We find no merit in this argument. The plaintiff offered
evidence of damages consisting of the difference at the time and
place of acceptance between the value of the boat accepted and
the value it would have had if it had been so warranted. This
measure of damages applies generally to the breach of a contract
for sale of personal property. (See G.S. 25-2-714(2), for measure of
damages for breach of warranty under the Uniform Commercial
Code.) This action, however, is by plaintiff-buyer against
defendant-manufacturer under an express warranty, which pro-
vides for a remedy in substitution for the general rule of damages
applicable to breach of contract for sale of personal property. The
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remedy provided for in the express warranty is controlling at
least where such provisions meet the general tests of legality. 63
Am. Jur. 2d Products Liability § 227 (1972). See for analogy, the
Uniform Commercial Code, G.S. 25-2-719, measure of damages
where an express warranty limits the remedy.

The measure of damages under the express warranty of the
defendant Irwin Yacht is the cost of repair and replacement in
correcting any defects in material or workmanship discovered and
proven during the one-year warranty period. The plaintiff in this
case offered evidence of damages under the general (difference in
value) rule. Nevertheless, since there was some evidence which
would entitle plaintiff to recover nominal damages at least, a
directed verdict on the ground that plaintiff failed to offer
evidence of repair and replacement costs would be improvident.
Further, though the measure of damages for tortious injury to
personal property is the difference in the market value of the
property immediately before and immediately after the injury,
the cost of repairs may be shown, because the law recognizes that
the cost of repairs has a logical tendency to shed light upon the
question of the difference in market value. Simrel v. Meeler, 238
N.C. 668, 78 S.E. 2d 766 (1953). On the other hand, the difference
in value of the property as warranted and as delivered would, in
certain circumstances, such as where a new good is involved, also
shed some light on the cost of repair and replacement to correct
the defects in materials or workmanship. The judgment dismiss-
ing plaintiff’s action is reversed and we remand for a new trial.

The foregoing discussion concerns the application of North
Carolina law. The record on appeal, however, indicates that the
sale was made in the State of Florida. As a general rule, liability
is determined in accordance with the law of the place of sale,
Land Co. v. Byrd, 299 N.C. 260, 261 S.E. 2d 655 (1980); 63 Am. Jur.
2d Products Liability § 213 (1972), but this general rule may be
abrogated by contract. Land Co. v. Byrd, supra. Both parties ap-
parently assume that North Carolina law is controlling. Since the
issue of which state law should be given effect is not raised, we
do not rule on the question at this time. We do note that under
Florida law that plaintiff may state a claim against an assembler
of component parts for breach of implied warranty. Favors w.
Firestone Tire & Rubber Co., Fla. App., 309 So. 2d 69 (1975).
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The question of whether the law of North Carolina, the law
of Florida, or the Magnuson-Moss Act are applicable are ap-
propriate for consideration on remand for a new trial.

The judgment is
Reversed and remanded.

Judges VAUGHN and HEDRICK concur.

MINNIE LEE PARKER v. JESSIE L. PARKER

No. 794DC908
(Filed 15 April 1980)

1. Marriage § 6 — second marriage —presumption of validity
When two marriages of the same person are shown and both parties to
the first marriage are living at the time of the second marriage, the second
marriage is presumed to be valid and the first marriage dissolved by divorce.

2. Marriage § 6— second marriage —evidence sufficient to rebut presumption of
validity
The evidence was sufficient to rebut the presumption in favor of the
validity of plaintiff’s second marriage where there was evidence that plaintiff
had not obtained a divorce from her first husband and plaintiff testified, “I
went to my lawyer and asked him if [my first husband] was divorced from me,
and was I also divorced, and he said no.”

3. Marriage § 2— common law marriage in S.C.—sufficiency of evidence

Plaintiff’s evidence raised an issue as to whether a common law marriage
was entered into by plaintiff and defendant in South Carolina after plaintiff ob-
tained a divorce from her first husband where it tended to show that she and
defendant lived together as man and wife in South Carolina for approximately
six weeks following her divoree from her first husband in 1972.

APPEAL by plaintiff from Erwin, Judge. Order entered 21
May 1979 in District Court, ONSLOW County. Heard in the Court
of Appeals 26 February 1980. '

Plaintiff sued defendant, inter alia, for a divorce from bed
and board, custody and support of the couple’s minor child,
alimony pendente lite, and permanent alimony. Plaintiff alleged in
her complaint that she and defendant were married on 5 July
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1956, and listed cruel treatment and indignities under G.S. 50-7(3)
and (4) as grounds for the divorce. Defendant denied all of the
operative allegations of the complaint, including plaintiff's mar-
riage to defendant. Defendant further defended and counter-
claimed on grounds that plaintiff was lawfully married to one
Henry Black on the date of her alleged marriage to defendant,
and defendant prayed that the marriage between the parties be
annulled. The plaintiff replied, admitting the prior marriage be-
tween herself and Black, but alleged in defense that, prior to her
marriage to defendant, she had been informed that Black had ob-
tained a divorce in another state. Plaintiff further alleged that at
all times since the marriage ceremony between herself and de-
fendant, the couple had lived together and held themselves out to
the public as being husband and wife.

Plaintiff also alleged that: In 1972, the Marine Corps issued
an order requiring all servicemen who were drawing increased
allowances on behalf of a spouse who had previously been di-
vorced, to produce documentary evidence of such divorce. Both
plaintiff and defendant conducted a long but fruitless search for
plaintiff’'s former husband, Henry Black, or documentary evidence
of their divorce. Having failed in this effort, defendant employed
South Carolina attorneys to represent his wife, the plaintiff
herein, in a divorce action against Black. Pursuant to this design,
pleadings were filed and a divorce from Henry Black was ob-
tained by plaintiff in South Carolina on 12 May 1972. The at-
torneys for plaintiff and defendant informed them that under the
laws of South Carolina they were and would continue to be mar-
ried in the absence of a new marriage ceremony. The defendant
filed the South Carolina divorce decree with the U.S. Marine
Corps and thereafter continued to claim plaintiff as his wife, and
drew increased allowances on her behalf, with the approval and
sanction of the Marine Corps.

A hearing was held on plaintiff’s motion for temporary
alimony, attorney’s fees, child custody and support, at which
plaintiff testified that she was married to Black in 1950 in South
Carolina and had two children by him prior to his desertion of her
in 1953. Plaintiff testified that she was married to defendant in
South Carolina on 5 June 1956, and that the couple had three
children. The parties purchased a home in Jacksonville, North
Carolina in 1961 which the parties continue to own. In 1972, on
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defendant’s request, plaintiff obtained a divorce from Black for
marine purposes and for the following six weeks lived with her
mother in South Carolina while defendant was attending a train-
ing program at Parris Island, South Carolina. Plaintiff’'s mother
testified that during this six-week period, the defendant visited
plaintiff on weekends and some nights, the couple living together
at her house and representing themselves as husband and wife.
She also stated that plaintiff and defendant visited her at other
times since 1972, such as on Mother’s Day and Christmas.
Although plaintiff testified that she still considered herself a resi-
dent of South Carolina, she stated that she has had a North
Carolina driver’s license since 1961, paid North Carolina income
taxes since 1974, voted for the only time in her life in North
Carolina, served on a North Carolina jury, and that all of the cou-
ple’s children were educated in North Carolina schools. Defendant
offered no evidence.

The trial court found that plaintiff was married to Black on
15 April 1950 and did not obtain a divorce from him until 2 July
1972. The court determined that plaintiff and defendant moved to
Onslow County, North Carolina in 1958 and have lived in North
Carolina since that date, although plaintiff has visited with her
mother in South Carolina once or twice per year since that time.
The court found that neither plaintiff nor defendant have been
residents of South Carolina since 1958, but have instead been
residents of North Carolina since the early 1960’s, and that the
parties did not marry subsequent to plaintiff’s divorce from Black
in 1972. The trial court concluded that the plaintiff and defendant
were not lawfully married, and denied plaintiff’s motion for tem-
porary alimony and attorney’s fees. Plaintiff appeals.

Cameron & Collins, by E. C. Collins, for the plaintiff.
Charles S. Lanier for the defendant.

WELLS, Judge.

[1] The question presented in this appeal is whether the
evidence supports the trial court’s conclusion that there was no
valid marriage between plaintiff and defendant. Defendant had
the burden of showing by a preponderance of evidence that the
South Carolina marriage ceremony between the parties was in-
valid. “It is presumed that a marriage entered into in another
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State is valid under the laws of that State in the absence of con-
trary evidence, and the party attacking the validity of a foreign
marriage has the burden of proof.” Ouerton v. Ouverton, 260 N.C.
139, 144, 132 S.E. 2d 349, 352 (1963). When two marriages of the
same person are shown and both parties to the first marriage are
living at the time of the second marriage, the second marriage is
presumed to be valid and the first marriage dissolved by divorce.
Denson v. Grading Co., 28 N.C. App. 129, 220 S.E. 2d 217 (1975).
These presumptions are said to arise because the law presumes
innocence and morality in such circumstances. Chalmers w.
Womack, 269 N.C. 433, 152 S.E. 2d 505 (1967); Kearney v. Thomas,
225 N.C. 156, 33 S.E. 2d 871 (1945); Denson v. Grading Co., supra.
Proof that one party had not obtained a divorce is not sufficient
to overcome the presumption. Id.

[2] Under the laws of South Carolina, where the marriage
ceremony between plaintiff and defendant occurred, “All mar-
riages contracted while either of the parties has a former wife or
husband living shall be void.” S.C. CODE § 20-1-80. While a spouse
is still married he may not enter into a common law marriage by
cohabiting with another woman. Byers v. Mount Vernon Mills,
Inc., 268 S.C. 68, 231 S.E. 2d 699 (1977). In the case at bar there
was evidence that plaintiff had never obtained a divorce from
Black. Prior to the 1972 divorce of plaintiff from Henry Black,
plaintiff investigated to determine if Black had obtained a divorce
from her. Plaintiff testified, “I went to my lawyer and asked him
if Henry Black was divorced from me, and was I also divoreced,
and he said no.” We believe this testimony was sufficient to rebut
the presumption in favor of the validity of plaintiff’'s marriage to
defendant in 1956.

[3] Although it is undisputed that the parties have not par-
ticipated in a marriage ceremony since the 1972 divorce of plain-
tiff from Henry Black, plaintiff argues that since the time of this
divorce a common law marriage was created between plaintiff and
defendant in South Carolina. Despite the fact that plaintiff main-
tains she was born in South Carolina and has remained a resident
of that State, there is ample evidence in support of the trial
court’s finding that both parties have surrendered their South
Carolina residence and become residents of North Carolina. That
fact is not controlling. Plaintiff’s unrebutted evidence was that
following the divorce from Black in 1972, she and defendant lived
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together as man and wife in South Carolina for approximately six
weeks. The plaintiff and defendant could have contracted a com-
mon law marriage in South Carolina during that period. Our
Supreme Court stated in Harris v. Harris, 257 N.C. 416, 420, 126
S.E. 2d 83, 85 (1962): “If the relation of plaintiff and defendant
subsequent to [one of the party’s] valid divorce was sufficient to
constitute a valid marriage in South Carolina, such marriage
would be given full recognition in this State.” See also, RESTATE-
MENT (SECOND) OF CONFLICT OF LAWS § 283(2), Comments f, g
(1971).

Under South Carolina law a common law marriage is
established when the parties mutually agree to assume towards
one another the relation of husband and wife. Johnson v. Johnson,
235 S.C. 542, 112 S.E. 2d 647 (1960). While removal of an impedi-
ment to marriage, e.g. the undissolved marriage of one of the par-
ties, does not ipso facto convert the party’s relationship into a
common law marriage, the marriage relationship may be created
by a new mutual agreement to enter into a common law marriage.
Kirby v. Kirby, 270 S.C. 137, 241 S.E. 2d 415 (1978). The agree-
ment need not be express; it may be adduced from circumstances,
such as the parties’ representation to the community that they
are husband and wife. Id. While we can find no South Carolina
authority requiring a minimum period of cohabitation within the
State for establishment of a common law marriage, we note that
in general, where establishment of the relationship is dependent
upon an agreement between the parties to act toward one
another as husband and wife, no such minimum period of
cohabitation has been required. See, Block v. Bloch, 473 F. 2d
1067 (3rd Cir. 1973) (agreement to be husband and wife during
three-day vacation to jurisdiction recognizing common law mar-
riage sufficient to establish the existence of such marriage).

It is incumbent upon the trial judge to make findings and
conclusions determinative of the issues raised by the evidence. It
is clear that in the case before us, plaintiff's evidence has raised
an issue as to whether a common law marriage was entered into
by plaintiff and defendant in South Carolina after the plaintiff ob-
tained the divorce from her first husband.
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Vacated and remanded for further proceedings consistent
with this opinion.

Judges HEDRICK and WEBB concur.

STATE OF NORTH CAROLINA v. JEAN YVONNE MOORE

No. 7958C1045
(Filed 15 April 1980)

1. Receiving Stolen Goods § 1.1 — money bag found on sidewalk —property actual-
ly stolen
In a prosecution for receiving stolen property, evidence was sufficient to
support a finding that the property was in fact stolen where it tended to show
that defendant’s companion found a bank deposit bag on the sidewalk in front
of a drugstore; the bag had the name of a bank on the outside, and checks in-
side had the name of the drugstore on them; the owner of the bag could
reasonably have been ascertained but was not sought; the finder took the bag,
boarded a bus, and left the area; and the finder divided the money with her
companions.

2. Receiving Stolen Goods § 5.1 — money bag found on sidewalk —money received
by defendant —sufficiency of evidence of receiving stolen goods
Evidence was sufficient to be submitted to the jury in a prosecution for
receiving stolen goods where it tended to show that defendant was present
when a money bag was found on a sidewalk and was present when it was
opened, though defendant never touched the bag, removed anything
therefrom, or had possession of it; defendant knew the bag was not the proper-
ty of the finder; and defendant nevertheless unlawfully received one-third of
the money in the bag and continued to possess and conceal the money with a
dishonest purpose.

APPEAL by defendant from Tillery, Judge. Judgment entered
25 July 1979 in Superior Court, NEW HANOVER County. Heard in
the Court of Appeals 25 March 1980.

Defendant was tried upon an indictment which charged her
with felonious larceny, G.S. 14-70, felonious receiving, G.S. 14-71,
or felonious possession, G.S. 14-71.1, of a bank bag containing
$1,435.00 in cash and $320.00 in checks sometime between 20
March and 29 March 1979. The State's case consisted of the
testimony of three witnesses who presented the following
evidence.
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In March, 1979, James W. Woodard was a pharmacist at
Hall's Drug Store located at the corner of Fifth and Castle
Streets in Wilmington. In the daily course of business operations
for the drugstore, the cashier checks the daily cash receipts
against the register amount and brings the cash and checks to
Woodard who puts them in a safe. Woodard later tabulates and
totals the amount of cash and checks received over several days
and makes out a deposit slip. He normalily places the money and
checks in a bank deposit bag which he takes home to his wife whe
then makes the deposit. Between 20 March and 29 March 1979, he
thought he took such a bank bag home. When he later checked to
see if he had made a deposit for sales on 14 through 19 March, he
found he had not. He discovered two deposits made on the same
date were missing. The deposit slips were for $467.40 and
$1,435.00. Of these deposits, $771.04 was in checks and the
balance in cash. Both deposits would have been in one blue bank
deposit bag with a locking zipper which had “Bank of North
Carolina” written on the side of it. The name of the store was on
all checks contained in the deposit bag.

W. B. Prescott of the Wilmington Police Department picked
up defendant on the afternoon of 3 April 1979 in connection with
the investigation of this case. He gave defendant her full Miranda
rights which she waived. Defendant was seventeen years old and
in the twelfth grade in school. W. A, Elledge, a detective with the
Wilmington Police Department, then questioned defendant who
made a statement to the detective. The detective testified about
the content of the statement at trial. In her statement to the
detective and in response to his questions, defendant revealed the
following.

On 21 March, Mary Brown, Earlene Brown and defendant
were waiting at the bus stop located at the corner of Fifth and
Castle Streets in front of Hall’s Drug Store. They were going to
ride the bus to the hospital. While they were waiting, Mary
Brown found a bank bag on the sidewalk. She picked up the bag.
The three girls then boarded the bus. When they got to the hospi-
tal, the girls went into the bathroom and divided up the money.
Defendant received approximately $500.00 out of the money bag.
Defendant did not have possession of or even touch the bag. She
spent most of the money she received, though some was stolen
from her.
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The jury found defendant guilty of feloniously receiving
stolen property and she appeals.

Attorney General Edmisten, by Associate Attorney Grayson
G. Kelley, for the State.

Peter Grear, for defendant appellant.

VAUGHN, Judge.

The issue raised by this appeal is whether the evidence con-
sidered in a light most favorable to the State is sufficient to go to
the jury and support the jury’s verdict. We hold that the motion
to dismiss was properly denied by the trial court.

Defendant stands convicted of feloniously receiving stolen
property, in violation of G.S. 14-71, which makes it unlawful to
receive any property, the stealing or taking whereof amounts to
larceny, knowing or having reasonable grounds to believe the
same to have been stolen.

[11 We will first consider whether the property involved in this
case could be said to have been stolen by Mary Brown.

Larceny, according to the common law, has been defined as
the felonious taking by trespass and carrying away by any person
of the property of another without the latter’s consent and with
the felonious intent permanently to deprive the owner of his prop-
erty and to convert it to the taker’s own use. State v. McCrary,
263 N.C. 490, 139 S.E. 2d 739 (1964).

Some ancient cases held that lost goods were not the subject
of larceny under any circumstances. As late as 1832, a member of
our Supreme Court questioned whether lost as opposed to mislaid
property was the subject of larceny. State v. Roper, 14 N.C. 473
(1832) (opinion of Henderson, C.J.). By way of contrast to Roper in
State v. Farrow, 61 N.C. 161 (1867), the Court upheld defendant’s
larceny conviction for taking a bucket of peas which the owner
had “mislaid” by leaving it at a market on a cart he mistakenly
thought to be that of a friend. Notwithstanding what was said in
some of the earlier cases, however, the modern view in this
jurisdiction as well as others is that casually lost property may be
the subject of larceny as well as that which is mislaid. No distine-
tion is now made between property “lost” and property “mislaid.”
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See Annot.—Larceny by Finder of Property, 36 A.L.R. 372 (1925).
Ungquestionably, the money found by Mary Brown had been lost
by the true owner. Even so, the law puts constructive possession
of the property in the hands of the one who lost it until someone
else takes actual possession thereof. See Riesman, Possession and
the Law of Finders, 52 Harv. L. Rev. 1105, 1130-33 (1939).

Whether the person who finds and keeps lost property for
his own use is guilty of larceny depends upon whether at the
time he finds the property he knows or has reason to believe
that he can ascertain the owner of the property. If at the
time of finding, he knows or has reasonable means of know-
ing or ascertaining the owner, he is deemed guilty of larceny
if he keeps the property with the intent to deprive the owner
thereof. Thus, if the article found bears marks or other clues
known to the finder as a ready means of identifying the
owner, the finder will be guilty of larceny if he appropriates
it to his own use. It is not necessary that the finder should
know who the owner is, but he must have such means of in-
quiry on that subject as to give him reason to believe that,
with reasonable effort on his part, the owner will be found.

2 Wharton’s Criminal Law and Procedure § 459 at 94 (1957). As
another commentator has put it, there must be a “clue to owner-
ship” before the taking by the finder can be a larceny. If under all
of the circumstances the finder would have reason to believe the
owner and his property could be brought together again, there is
a “clue to ownership.” R. Perkins, Criminal Law 249-50 (1969). In
this case, there were several “clues to ownership” of the lost
property sufficient to cause the finder to know that the true
owner and his property could probably be reunited. The name of
the depository bank was clearly printed on the outside of the bag.
Within were numerous checks made out to the drugstore which
was near where the property was found. The amount of money
and the location are also factors which give a clue of ownership.
We are not dealing here with an unidentifiable small coin that
could have been lost by anyone but with a large sum of money
and checks payable to a business adjacent to the sidewalk on
which it was found.

When Mary Brown did not attempt to find the owner, she
was guilty of larceny if it was her present intent to deprive the
owner of his lost property and convert it to her own use.
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In every instance there must be an original, felonious intent,
general or special, at the time of the taking or finding of lost
property, in the mind of the accused, to construe larceny. If
such intent be present, no subsequent act or explanation can
change the felenious character of the taking. If it be not pres-
ent, it is only a trespass and cannot be made a felony by any
subsequent misconduct or bad faith in the taker. “The omis-
sion to use the ordinary and well known means of discovering
the owner of goods lost and found, raises a presumption of
fraudulent intention, more or less strong against the finder,
which it behooves him to explain and obviate; and this is
most readily and naturally done by evidence that he
endeavored to discover the owner, and kept the goods safely
in his custody. ...’

State v. Arkle, 116 N.C. 1017, 1031, 21 S.E. 408, 408 (1895); State
v. England, 53 N.C. 399 (1961). The felonious intent in this case
probably did arise but need not have arisen at the moment Mary
Brown picked up the money bag. Where a closed receptacle, con-
tainer or pocketbook is found and the contents are not known un-
til later, a finder may be guilty of larceny if a felonious intent is
formed as soon as the contents are discovered. See, e.g., State v.
Hayes, 98 Iowa 619, 67 N.W. 673 (1896). It is not clear at what
point the bag was first opened, whether it was at the bus stop, on
the bus or at the hospital. The evidence is that Mary Brown did
not return it to the owner but instead divided the money with her
companions including defendant. “Intent being a mental attitude,
it must ordinarily be proven, if proven at all, by circumstantial
evidence, that is, by proving facts from which the fact sought to
be proven may be inferred.” State v. Murdock, 225 N.C. 224, 226,
34 S.E. 2d 69, 70 (1945). The State has proven that the owner who
could reasonably have been ascertained was not sought. The bag
was found in front of the owner’s store, yet the finder boarded a
bus and left the area. From all of the circumstances, a felonious
intent can be inferred.

A similar case is State v. Holder, 188 N.C. 561, 125 S.E. 113
(1924), where tourists in our State inadvertently left a coat con-
taining a pistol, pocketbook, traveler’s checks, and money at the
side of a road where their car had been mired in mud. The de-
fendants, who were brothers, and others had assisted the tourists
in getting free of the mud. The coat was discovered by defend-
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ants after the tourists had left and the contents turned up when
the pockets were searched. Defendants divided the articles,
burned the checks and gave one Sam Grady a dollar to keep
quiet. The tourists, discovering their loss, returned, and sought
out the sheriff whose deputy obtained the coat from the defend-
ants. All property was returned except the pistol and the
destroyed checks on which payment was stopped. The case went
to the jury on felonious larceny. The Supreme Court held this to
be a felonious larceny. The courts specifically affirmed the trial
court’s instruction that

Where property is lost and a person finds it, then the
duty of the finder is to keep the property for the purpose of
finding the owner and he must use reasonable means for the
purpose of finding the owner. If he keeps it and keeps it in-
tact for the owner, he has a right to do that, but if the prop-
erty is not abandoned but is left by accident or lost and a
person finds it and he takes it with the intention at the time
of taking it to steal it, he is just as guilty of larceny as if he
had gone in the night time and stolen it secretly.

Id. at 563, 125 S.E. at 113-14; see also State v. Epps, 223 N.C. 741,
28 S.E. 2d 219 (1943).

[21 We must at this point note that the evidence was such that it
could permit the jury to find that the property was not stolen by
defendant but was stolen by Mary Brown and thereafter unlaw-
fully received by defendant. Among other things, the State’s
evidence tended to show that defendant never touched the bag,
never went into the bag and never had possession of the bag. She,
instead, unlawfully received a third of the money in the bag. Con-
trast State v. Prince, 39 N.C. App. 685, 251 S.E. 2d 631, cert. den.,
296 N.C. 739, 254 S.E. 2d 180 (1979).

Having established the theft of goods by someone other than
the accused, the State had further to establish that the accused
knowing or having reasons to know the goods were stolen re-
ceived or aided in concealing the goods and continued such
possession with a dishonest purpose. There is plenary evidence of
these elements of the crime of felonious receiving of stolen
money. Defendant was present when the bag was found and was
present when it was opened. She knew it was not the property of
Mary Brown. Defendant on receipt of the money used it to buy
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clothes for herself. She continued to possess and conceal the
money with a dishonest purpose.

The jury charge was not brought forward. We assume,
therefore, that the jury was properly instructed on the foregoing
principles.

No error.

Judges CLARK and MARTIN (Harry C.) concur.

INn THE MaTTER OF: WILLIAM HERNANDEZ, JR.

No. 7912DC995
(Filed 15 April 1980)

1. Insane Persons § 1— custody order for involuntary commitment under
emergency procedures
A magistrate’s order, when read with an officer’s affidavit which was in-
corporated by reference therein, was sufficient to meet requirements for a
custody order for involuntary commitment of respondent pursuant to the
emergency procedures of G.S. 122-58.18 for violent persons.

2. Insane Persons § 1— petition for involuntary commitment —violent person —no
personal observation of violent act by petitioner

An officer’s petition for involuntary commitment of respondent pursuant
to the emergency procedures for violent persons was not required to be
dismissed because the officer did not personally observe the respondent in an
act of violence but relied on information gained from others.

3. Insane Persons § 1.2— involuntary commitment —imminent danger to others —
sufficiency of evidence

There was clear, cogent and convincing evidence before the trial court to
support the court’s finding that respondent was “imminently dangerous” to
others and its order of involuntary commitment of respondent where the
evidence tended to show that respondent appeared at the military desk at
Fort Bragg, identified himself as Jesus Christ, stated that he had been sent by
the Pope to procure a permit to carry a weapon, requested an automatic
weapon, and insisted that he was working as an undercover agent for the
Criminal Investigative Division; a doctor found a knife with a blade approx-
imately sixteen inches long in respondent’s luggage; respondent told the doc-
tor, “You would be surprised at how many people are frightened by that
knife.”; it was the doctor’s expert opinion that respondent could injure some-
one if he found them to be, in respondent’s words, “dispensable”; and
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respondent testified that, if you cannot reason with an agent, “you shoot him
on sight because he's dangerous” and that he would use a knife “for self-
preservation once in a while.”

APPEAL by respondent from Bason, Judge. Order signed 28
June 1979 in District Court, CUMBERLAND County. Heard in the
Court of Appeals 18 March 1980.

This matter came on to be heard as a special proceeding
upon a petition for involuntary commitment at Dorothea Dix
Hospital, Wake County, pursuant to G.S. 122-58.18. The respond-
ent appeared at the military police desk at Fort Bragg, identified
himself as Jesus Christ, and stated that he had been sent by the
Pope to procure a permit to carry a weapon. Respondent there-
upon requested an automatic weapon and insisted that he was
working as an undercover agent for the Criminal Investigative
Division. An army investigator, at the instructions of his major,
escorted the respondent to the Cumberland County Mental
Health Center. After examination at the mental health center, the
respondent was taken to the Cumberland County Law Enforce-
ment Center, where a deputy sheriff, after consultation with
respondent, signed the petition for involuntary commitment and
the additional oath by a law enforcement officer as required by
the emergency provisions of G.S. 122-58.18. Thereafter, a
magistrate issued an emergency custody order, and the respond-
ent was taken to Dorothea Dix Hospital on the same day. The
matter came on for hearing, pursuant to G.S. 122-58.7, eight days
later. At the close of the evidence and argument, the court made
findings of fact and conclusions of law and signed and entered the
order of involuntary commitment, committing the respondent to
the hospital for a period of ninety days. The respondent excepted
to the rulings of the court and appealed to this Court.

Attorney General Edmisten, by Associate Attorney Steven
F. Bryant and Leonard T. Jernigan Jr., for petitioner appellee.

Dorothy E. Thompson for respondent appellant.

HILL, Judge.

The respondent argues that the trial judge erred by failing
to dismiss the petition in this cause. Respondent contends such
petition must include specific facts upon which the magistrate
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may find by clear, cogent, and convincing evidence that the requi-
site criteria are present to justify the issuance of an emergency
order.

The magistrate in this matter issued the custody order pur-
suant to the special emergency procedure of G.S. 122-58.18 which
provides in part:

When a person subject to commitment under the provisions
of this Article is also violent and requires restraint, and
delay in taking him to a qualified physician for examination
would likely endanger life or property, a law-enforcement of-
ficer may take the person into custody and take him immedi-
ately before a magistrate or clerk. The law-enforcement
officer shall execute the affidavit required by G.S. 122-58.3,
and in addition shall swear that the respondent is violent and
requires restraint, and that delay in taking the respondent to
a qualified physician for an examination would endanger life
or property.

If the clerk or magistrate finds by clear, cogent, and convinc-
ing evidence that the facts stated in the affidavit are true,
and that the respondent is in fact violent and requires
restraint, and that delay in taking the respondent to a
. qualified physician for an examination would endanger life or
property, he shall order the law-enforcement officer to take
the respondent directly to a community or regional mental
health facility designated for the custody and treatment of
such persons under this Article. (Emphasis added.)

The affidavit to be executed by the law enforcement officer
and referred to in the statute above is required by G.S.
122-58.3(a). That subsection provides that:

(a) Any person who has knowledge of a mentally ill or in-
ebriate person who is imminently dangerous to himself or
others, or who is mentally retarded and, because of an accom-
panying behavior disorder, is imminently dangerous to others
may appear before a clerk or assistant or deputy clerk of
superior court or a magistrate of district court and execute
an affidavit to this effect and petition the clerk or magistrate
for issuance of an order to take the respondent into custody
for examination by a qualified physician. The affidavit shall
include the facts on which the affiant’s opinion is based.
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We note that the word “imminently” was deleted by amendment
effective 1 October 1979.

This Court has held that the requirements of G.S. 122-58.3
must be followed diligently. In Re Reed, 39 N.C. App. 227, 249
S.E. 2d 864 (1978). Respondent contends that G.S. 122-58.18 was
intended by the legislature to be used only in rare, carefully
specified circumstances; and, since a patient’s rights and liberties
are more drastically curtailed than by the customary procedure
set forth in G.S. 122-568.3, must be construed as narrowly as possi-
ble.

“It is a cardinal rule of statutory construction that the intent
of the legislature controls the interpretation of statutes.” (Cita-
tions omitted.) State v. Williams, 291 N.C. 442, 230 S.E. 2d 515
(1976). The statute under which the respondent was committed
(G.S. 122-58.18) is entitled “Special emergency procedure for
violent persons.” It is not intended to be used indiscriminately
and clearly defines the limited time and circumstances for such
use.

G.S. 122-58.18 requires that the law enforcement officer who
takes a violent person requiring restraint into custody must make
an affidavit as required by G.S. 122-58.3. The affidavit must set
out facts upon which the affiant’s opinion is based. Such facts
must be sufficient to establish to the affiant’s satisfaction that the
patient is imminently dangerous to himself or others. In addition,
G.S. 122-58.18 requires the law enforcement officer to swear that
the patient is violent, requires restraint and that delay in taking
the patient to a qualified physician for an examination would en-
danger life or property. The clerk or magistrate must find by
clear, cogent and convincing evidence that the facts contained in
the affidavit are true; that the patient is in fact violent and re-
quires restraint; and that delay or taking the patient to a
qualified physician for an examination would endanger life or
property.

[1] Respondent submits that there must be a mechanism for
review of the magistrate’s findings in order for the respondent’s
rights to