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C A S E S  

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 

PAULINE C. HANSEL, EMPLOYEE-PLAINTIFF V. SHERMAN TEXTILES, 
EMPLOYER; TRAVELERS INSURANCE COMPANY, CARRIER-DEFENDANTS 

No. 8010IC207 

(Filed 7 October 1980) 

Master and Servant B 68- worker's compensation - byssinosis caused by employ- 
ment - insufficient evidence 

The evidence was insufficient to  support a determination by t h e  Indus- 
trial Commission that  plaintiff contracted byssinosis a s  a result of her expo- 
sure to  cotton dust  in her  employment a s  a weaver with defendant where 
plaintiffs medical expert testified t h a t  he  was unable t o  make a definitive 
diagnosis of byssinosis because he  had no information ahout the extent of 
plaintiff's exposure to  cotton dus t  and because plaintiff suffered from 
asthma and chronic bronchitis, and where there was no finding with respect 
to  the  amount of cotton dust  ordinarily present in  t h e  a rea  where plaintiff 
worked. 

Judge WELLS dissenting. 

APPEAL by defendants from Opinion and Award of the  
North Carolina Industrial Commission filed 17 December 1979. 
Heard in the Court of Appeals 28 August 1980. 

Plaintiff seeks recovery on the grounds tha t  she contracted 
byssinosis a s  a result of exposure to cotton dust in the course of 
her employment a s  a textile worker in defendant's plant. At the 
hearing before the deputy commissioner, the plaintiff's evi- 
dence consisted of her own testimony, the testimony of Dr. T. 
Reginald Harris, a pulmonary specialist who had examined 
plaintiff, and a medical report made by Dr. Harris following his 
examination of plaintiff. 
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Hansel v. Sherman Textiles 

Plaintiff is 51 years old and has worked some 31 years in 
various textile plants in the Gastonia-Bessemer City area. Most 
of her work assignments have been in the weave room1 area of 
the plants in which she has been employed. Plaintiff has a 
history of respiratory problems which dates from her early 
childhood. At the age of nine years, she suffered from an  inabil- 
ity to breathe properly through her  nose while lying in a prone 
position. When she first started to work in the textile mills, she 
complained of a dry, hacking cough which bothered her both a t  
home and a t  work, but was more severe while a t  work. In  1948, 
plaintiff was advised by her  doctor tha t  she had chronic bron- 
chitis. In  1964 and again in 1974, plaintiff had surgery per- 
formed on her  vocal cords. Plaintiff began her employment with 
defendant in 1967. About 1970, plaintiff was advised by a doctor 
that  she had asthma and tha t  she had been suffering from the 
condition for some period of time theretofore. Plaintiff has 
smoked cigarettes since age 16 and for the last 25 years, has 
averaged a pack a day. Sometime during 1971, plaintiff de- 
veloped a mucous producing cough which was accompanied by 
tightness in the chest and swelling of the throat. These symp- 
toms became more severe when the plaintiff returned to work 
a t  the plant following a weekend or vacation absence. On eight 
different occasions, these symptoms culminated in blackout 
spells. In  1975, plaintiff learned tha t  she had emphysema and 
signs of byssinosis. In  1977, she was hospitalized for three 
weeks in Black Mountain and was told tha t  she suffered from 
chronic obstructive lung disease. Plaintiff was advised tha t  she 
could continue to work only if she did so in a dust-free environ- 
ment. Upon her  return to  work, plaintiff was reassigned to the 
cloth-inspection room of defendant's plant. Her symptoms did 
not abate, however, and she terminated her  employment on 5 
May 1977. 

On 10 August 1978, plaintiff was examined by Dr. Harris 
who testified a s  a medical expert. Dr. Harris noted tha t  there 
exist three distinct syndromes which probably contribute to the 
plaintiffs current impairment. These he identified a s  asthma, 

'The weave room is that  area of a textile plant where the processed yarn is 
woven into fabric. Before the material reaches this phase of processing, it has 
been treated with water and a special sizing formula to cut down on flying lint 
and to make it easier to handle during the weaving process. The weave room is 
the final phase of processing performed a t  defendant's textile plant. 
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chronic bronchitis, and possibly byssinosis. He went on to state, 
however, tha t  he was unable to make a definitive diagnosis of 
byssinosis in this case. Here, he noted two distinct reasons as  
the source of his difficulty. 

First, the  preexisting chronic bronchitis and asthmatic 
conditions make a byssinosis diagnosis more difficult because of 
the tendency of the three syndromes to manifest identical 
symptoms. In this regard, Dr. Harris noted his inability "to 
separate out any specific symptoms related to byssinosis tha t  
this iady has t ha t  cannot be explained by the  other two condi- 
tions tha t  a re  present." 

The second factor which makes a conclusive diagnosis more 
difficult is the absence of sufficiently specific information about 
the density of cotton dust in plaintiffs work environment. Dr. 
Harris testified tha t  ordinarily the weave room in a textile 
plant is an  area of minimal cotton-dust exposure, and tha t  he 
had no information as  to what plaintiff's history of cotton-dust 
exposure had been. He noted further t ha t  such information "is 
one factor t ha t  would tend to  add weight or less weight to 
consider the diagnosis" and tha t  the less the  amount of cotton 
dust in  plaintiff's work environment, the  greater t he  improb- 
ability t ha t  plaintiff's current impairment is a result of byssi- 
nosis. 

Defendant's evidence consisted of the testimony of William 
Michael Jackson, the plant manager a t  the facility where plain- 
tiff worked. He testified, in pertinent part, tha t  most of the 
material handled by Sherman Textiles is sixty percent cotton 
and forty percent rayon, t h a t  t he  weave room where plaintiff 
worked was ventilated by seven, five-foot by five-foot fans, and 
that  while the  operations conducted in the  weave room are 
productive of some dust, the amount of dust produced is very 
small, particularly in comparison to other plant operations. 

Deputy Commissioner Denson concluded tha t  plaintiff had 
contracted byssinosis a s  a result of her exposure to cotton dust 
in her employment with defendant and tha t  plaintiff was due 
compensation for permanent partial disability. On appeal, the 
full Commission, with one member dissenting, affirmed and 
adopted the Opinion and Award of the  deputy commissioner. 
From the adverse ruling of the full Commission, defendant 
appealed. 
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Hollowell,Stott & Hollowell, by Grady B. Stott, for defendant 
appellants. 

ERWIN, Judge. 

Defendants raise assignments of error to the findings of 
fact by the full Commission. For the reasons which follow, we 
conclude tha t  the Commission's findings are  not supported by 
sufficient competent evidence to support the award and, there- 
fore, vacate the award of the  full Commission. 

For purposes of our review, the  pertinent facts as  found by 
the  deputy commissioner and adopted by the  Commission 
follow: 

"FINDINGS OF FACT 

I n  1967 plaint i f f  began  working for  defendant -  
employer as  a weaver. Except for a six month's absence in 
1971, plaintiff worked continuously until May 5, 1977. The 
air  was very dusty from the cotton tha t  was processed. 

Plaintiff in about 1972, began to notice t ha t  when she 
began the work week on Sunday night, she would have chest 
tightness and some coughing after being there two or three 
hours. In  about 1974 or 1975, plaintiff felt tha t  way all the 
time a t  work with no particular time being worse. 

EXCEPTION NO. 1 

3. Because of shortness of breath and other respira- 
tory problems and some blackout spells, plaintiff moved to 
the cloth room during the  last six months of her employ- 
ment by defendant. This took her out of dust but her res- 
piratory problems had reached the irreversible stage, and 
she could hardly exert herself. She quit on May 5, 1977 
because of respiratory problems. 

EXCEPTION NO. 2 

4. Plaintiff has  both asthma and byssinosis which are  
causing her respiratory impairment. Her impairment is 
severe and irreversible. 
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EXCEPTION NO. 3 

5. Plaintiff has  byssinosis a s  a result of her  exposure to 
cotton dust in her  employment with defendant-employer 
and this is partly responsible for her disability. 

EXCEPTION NO. 4 

6. Plaintiff has  not worked since May 5, 1977." 

On the basis of the  foregoing findings of fact, the  deputy com- 
missioner made the followifig conclusions of law which were 
adopted by the Commission: 

"1. Plaintiff has  contracted the disease byssinosis as  a 
result of exposure t o  cotton dust in her  employment with 
defendant-employer. This disease is compensable under 
the provisions of G.S. 97-53 (13). 

EXCEPTION NO. 5 

2. Defendants owe plaintiff compensation for perma- 
nent, partial disability from May 5, 1977 for her period of 
disability not to exceed 300 weeks. G.S. 97-30. 

EXCEPTION NO. 6." 

I t  is well settled in this jurisdiction tha t  the findings of fact 
of the Industrial Commission are  conclusive on appeal when 
they are supported by any competent evidence, even though 
there is evidence tha t  would support a contrary finding. Willis 
v. Drapery Plant, 29 N.C. App. 386,224 S.E. 2d 287 (1976); Russell 
v. Yarns, Inc., 18 N.C. App. 249,196 S.E. 2d 571 (1973); 8 Strong's 
N.C. Index 3d, Master and Servant, § 96. Therefore, while a 
review in this Court of actions taken by the full Commission 
does not contemplate a retrial of the facts of the case here, we do 
have the duty of reviewing questions of law and of legal infer- 
ence as  decided by the full Commission. For this purpose, ques- 
tions of law include: "(1) Whether or not there was any compe- 
tent evidence before the Commission to support i ts  findings of 
fact; and (2) whether or not the findings of fact of the Commis- 
sion justify i ts legal conclusions and decision." Znscoe v. Indus- 
tries, Inc., 292 N.C. 211, 216, 232 S.E. 2d 449, 452 (1977). 

As noted above, the  deputy commissioner concluded, inter 
alia, the "[pllaintiff has  contracted the disease byssinosis a s  a 
result of exposure to cotton dust in her employment with defend- 
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ant-employer" and tha t  "[tlhis disease is compensable under 
the provisions of G.S. 97-53 (13)." The statutory scheme for 
occupational diseases set forth in G.S. 97-53 provides in part  as  
follows: 

" 5  97-53. Occupational diseases enumerated; when due 
to exposure to  chemicals. - The following diseases and 
conditions only shall be deemed to be occupational diseases 
within the  meaning of this Article: 

(13) Any disease, other than  hearing loss covered in 
another  subdivision of th i s  section, which is 
proven to be due to causes and conditions which 
are  characteristic of and peculiar to a particular 
trade, occupation or employment, but excluding 
all ordinary diseases of life to which the general 
public is equally exposed outside of the employ- 
ment." 

The clear import of this language is t ha t  in order for an illness 
to be compensable under the Act, it must be fairly traced to the 
employment as  a contributing proximate cause. That there 
must be established a causal relation between the disabling 
condition and the performance of some duty of the employment 
is well settled in the law of this State. In  Booker v. Medical 
Center, 297 N.C. 458,256 S.E. 2d 189 (1979), our Supreme Court 
expressly held tha t  proof of a causal connection between the 
disease and the employee's occupation is a n  essential element 
in proving the  existence of a compensable "occupational dis- 
ease" within the meaning of G.S. 97-53. There, the Court noted 
tha t  in addition to the statutory limitations tha t  the  disease be 
"characteristic" of a trade or occupation and tha t  i t  not be an 
ordinary disease of life to which the general public is equally 
exposed outside of the  employment, "[tlhe final requirement in 
establishing a compensable claim under subsection (13) is proof 
of causation. I t  is this limitation which protects our Workmen's 
Compensation Act from being converted into a general health 
and insurance benefit act." 297 N.C. a t  475,256 S.E. 2d a t  20U. As 
a guide in determining what evidence would suffice for pur- 
poses of proving causation, the Court went on to state as  fol- 
lows: 
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"Among the circumstances which may be considered are  
the  following: (1) the extent of exposure to the disease o r  
disease-causing agents during enzployment, (2) the extent of 
exposure outside employment, and (3) absence of the  dis- 
ease prior to the work-related exposure as  shown by the 
employee's medical history." (Emphasis added.) 

297 N.C. a t  476,256 S.E. 2d a t  200. 

I t  is apparent upon review of the  evidence in the case sub 
judiee tha t  the Coxmission's conclilsion tha t  plaintiff had con- 
tracted byssinosis during her employment with defendant is 
based in large part  upon the expert medical testimony of Dr. 
Harris. We are  of the view tha t  such evidence, when considered 
in connection with the other evidence adduced a t  the hearing, 
fails to establish the requisite causal relation between plain- 
tiff's disability and her employment and does not support the 
Commission's findings. 

A diagnosis of byssinosis represents a medical conclusion 
tha t  one's respiratory problems stem from prolonged exposure 
to high levels of cotton dust. For purposes of our review, the 
testimony of Dr. Harris is particularly noteworthy because of 
the conspicuous absence of any such conclusion. Indeed, the 
doctor admitted tha t  he was unable to repose much confidence 
in a diagnosis of byssinosis in Mrs. Hansel's case, because he 
had no information about the extent of her exposure to cotton 
dust and because of the presence of the asthma and chronic 
bronchitis conditions, which could account for the symptoms 
which plaintiff experienced. In response to a hypothetical ques- 
tion propounded by plaintiff a s  to whether her condition could 
or might be byssinosis, Dr. Harris gave the following response: 

"Cotton, you said. If she did not work in cotton, I would not 
have any diagnosis of byssinosis. I n  her  particular case, I 
don't really have any reliable information a s  to what the 
particular fiber was and the  extent of exposure to various 
fibers and exposure, and to what was in the weave room. I t  
is more difficult to answer tha t  question." 

When plaintiff repeated her  hypothetical question asking the 
witness to assume the additional fact t ha t  plaintiff had been 
exposed to a significant amount of cotton dust, the witness 
responded, "There is a possibility t ha t  she has byssinosis and 
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she certainly could have." Dr. Harris went on to  explain, 
however: 

"I have difficulty in this patient for several reasons, to 
answer so specific a question. One of the difficulties, I'm not 
really aware of how much cotton dust exposure this lady 
was involved. Your hypothetical question assumed con- 
siderable amounts of cotton dust exposure. . . If there was 
a lot of other fibers in the cotton in t ha t  department, there 
would be less exposure." 

On cross-examination, Dr. Harris noted: "Because asthmatics 
react to all manners of dust. I said the symptoms of coughing, 
tightness of the  chest could result or could be caused by the 
asthmatic condition rather than  the breathing of dust." The 
above excerpts a re  representative of the tenor of the  entire 
testimony offered by Dr. Harris. 

Our review of the record reveals tha t  the absence of specific 
findings with respect to the amount of cotton dust ordinarily 
present in the  area where plaintiff worked leads us  to conclude 
that  the Commission's finding t h a t  the plaintiff contracted bys- 
sinosis a s  a result of her exposure to cotton dust in her  employ- 
ment with defendant is unsupported by sufficient competent 
evidence. 

The award of the full Commission is 

Vacated. 

Judge H ~ ~ ~ ~ c ~ , c o n c u r s .  

Judge WELLS dissents. 

Judge WELLS dissenting: 

I must respectfully dissent from the majority opinion be- 
cause I believe there was sufficient competent evidence to sup- 
port the findings of fact made by the Commission. I will briefly 
discuss the essential findings of fact and the  evidence which I 
believe supports those findings. 

The Commission found: "2. . . . In 1967 plaintiff began 
working for defendant-employer a s  a weaver. Except for six 
months absence in 1971, plaintiff worked continuously until 
May 5, 1977. The air  was very dusty from the cotton tha t  was 
processed . . . . "  
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To support this finding, we note the following portions of 
the evidence. Plaintiff testified in pertinent part  as  follows: 

I have been weaving for Sherman Textiles. They run  cot- 
ton, rayon, polyester, acetate. The mill was dusty. They did 
not have a dust cleaning system. There was a good bit of 
dust, mostly small and fine dust, with hairlike particles in 
it . . . .  

. . . The weavers had to clean and recap, and Sherman, 
when I first went to work there, they had us clean the 
harness and recap every Friday night. At the time I was 
cleaning up, you took a piece of old cloth and wiped the 
cotton off. I t  was from Yz to 2 inches thick on the loom and 
you wiped it off and fanned it out and went to the next one. 
You could see the dust in the a i r .  . . . If someone behind you 
were cleaning the loom and you fanned your cloth and they 
fanned theirs, there was a lot of cotton dust flying around. 
You could see across the room, but it was dusty. 

In addition to plaintiff's testimony, there was evidence for 
defendant Sherman Textiles which tends to explain and clarify 
plaintiff's testimony in support of the foregoing finding of fact. 
William Michael Jackson, Sherman's plant manager, testified in 
pertinent part  a s  follows: 

I don't think the  weave room where Mrs. Hansel 
worked is as  dusty as  it has  been described. We have 6 or 7 
big exhaust fans, 5 feet by 5 feet. They exhaust the air and 
the humidity adds mist; i t  has  water in i t  and sprays in the 
room over all the machines to help keep down the dust .  . . . 

The filler material is rayon, 100% rayon. The other 
material is 60% cotton. If we have 60% cotton, I suppose 
there is some cotton dust in Sherman Textiles, and the 
process itself gives off dust . . . . 

In the type operation in the weave room a t  Sherman 
Textiles, there is always some lint, but not any compared to 
other textile operations . . . . 
The Commission fur ther  found: "4. Plaintiff has  both 

asthma and byssinosis which are  causing her  respiratory im- 
pairment . . . . 5. Plaintiff has  byssinosis as  a result of her 
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exposure to  cotton dust in her  employment with defendant- 
employer and this is partly responsible for her disability." 

In support of the foregoing findings of fact, plaintiff testi- 
fied generally as  to her breathing problems and tha t  she left 
her employment a t  Sherman Textiles because of her breathing 
problems. She did not have the  problem before she went to work 
a t  Sherman Textiles. 

In  further support of the foregoing finding, Dr. Harris, 
plaixtiff's medical witness offered, in pertinent part, testimoay 
as  follows: 

She has an  illness. In  general terms, I thought i t  fitted the 
pattern of chronic obstructive lung disease or airway dis- 
ease . . . . She has three distinct syndromes tha t  probably 
contributes to t ha t  impairment. These are asthma, byssi- 
nosis and chronic bronchitis . . . . 

. . . She should not be in a n  environment where there is 
dust. If her  job requires exposure to dust, she shouldn't do 
i t  . . . .  

. . . There is a possibility t ha t  she has byssinosis and she 
certainly could have . . . . 

. . . People who have byssinosis for many years, have a 
lung disease tha t  is indistinguishable from chronic bron- 
chitis. 

Additionally, we find the following sequence of questions and 
answers in the testimony of Dr. Harris: 

A. If I can answer more than  a yes or no. As best I can 
understand the question. There is a possibility t ha t  she 
has byssinosis and she certainly could have. I'd like to 
clarify a little in this particular situation. 

Q. Could I interrupt you just a minute. Can you answer as  
to could or might? 

A. The answer is yes, could or might. 
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Q. I'd like for you to assume the  same facts, Doctor. Do you 
have an  opinion satisfactory to yourself to a reasonable 
degree of medical certainty tha t  the condition suffered 
by Pauline Hansel could or might by byssinosis? 

. . . .  
A. I can answer that.  Yes. 

Q. Yes, you have a n  opinion? 

A. Yes. 

. . . .  
A. My answer is yes, i t  could or might be byssinosis. 

In  addition to Dr. Harris' testimony, his written medical 
report was introduced into evidence and is a part  of the record. 
That report, in the section entitled Comment, contains the fol- 
lowing pertinent statements: 

On the basis of the information available to me, this patient 
may well have three identifiable problems causing lung 
disease. She has a history compatible with and suggesting 
asthma. She is believed to have chronic bronchitis and to 
have byssinosis. The later [sic] diagnosis is made on the 
basis of chronic obstructive lung disease in a patient with a 
typical work history of byssinosis and presumably has had 
exposure to cotton textile dust over a long enough time to 
permit development of this syndrome. . . . I t  is not possible 
to quant i ta te  t he  relative contribution of the  various 
etiological factors in her  present respiratory impairment. 
I t  is likely tha t  all a re  involved to some extent. I t  is this 
examiners [sic] belief t h a t  the  patient probably has asthma 
and tha t  she does have chronic bronchitis as  well a s  byssi- 
nosis. 

Dr. Harris7 medical report also contained the following entry: 

Diagnostic Conclusion: 

1) Chronic obstruction [sic] air  ways disease. 
Asthma, probable. 
Byssinosis syndrome. 
Chronic bronchitis. 
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The portions of Dr. Harris' testimony and medical report 
cited or quoted in this dissent are  those which appear to be most 
favorable to plaintiff. I t  is clear, however, t ha t  Dr. Harris gave 
testimony, a s  pointed out by the majority, t h a t  he could not 
pinpoint the  precise or exact cause of plaintiff's illness; or to 
characterize his testimony further, i t  was to the effect tha t  
while plaintiffs exposure to cotton dust could have contributed 
to her illness, he could not eliminate other possible contributing 
causes. Thus, we come to the basic question of whether an  
award may be affirmed where the medical testimony supports 
the probability of compensable disease but does not rule out 
other possible causes not related to any exposure associated 
with the employment. Booker v. Medical Center, 297 N.C. 458, 
256 S.E. 2d 189 (1979) seems to answer tha t  question in the 
affirmative. In  Booker, the hypothetical questions a s  to causa- 
tion put to the  expert witness included a "could or might have" 
type of hypothesis and the responses of the medical witnesses 
were to tha t  effect: possible, or probable, but not conclusive. 
Chief Justice Sharp, writing for a unanimous Court, stated: "In 
our opinion the  hearing commissioner committed no error in 
allowing the  expert witnesses to answer the causation ques- 
tions with the  degree of certainty the witness felt appropriate 
[citations omitted]." Id. a t  480, 256 S.E. 2d a t  203. 

Lockwood v. McCaskill, 262 N.C. 663,138 S.E. 2d 541 (1964) 
also supports our position. In  Lockwood, Justice Moore dis- 
cussed a t  length the quality of expert opinion testimony neces- 
sary to make out a prima facie case for resolution by the jury on 
the question of causation. We quote in pertinent part: 

With respect to hypothetical questions propounded to 
expert witnesses, the rule in North Carolina is t ha t  "If the 
opinion asked for is one relating to cause and effect, the 
witness should be asked whether in his opinion a particular 
event or condition could or might have produced the result 
in question, not whether it did produce such result." Stans- 
bury: North Carolina Evidence (2d Ed.), § 137, p. 332. 
(Emphasis ours.) 

The "could" or "might" as  used by Stansbury refers to 
probability and not mere possibility. I t  is contemplated 
tha t  the answer of the expert will be based on scientific 
knowledge and professional experience. Moore v. Accident 
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Assurance Corporation, 173 N.C. 532,92 S.E. 362; Raulfv. 
Light Co., 176 N.C. 691, 97 S.E. 236. The expert witness 
draws no inferences from the testimony; he merely ex- 
presses his professional opinion upon a n  assumed finding 
of facts by the jury. Godfrey v. Power Co., 190 N.C. 24,128 
S.E. 485. The expert may testify as  to the causes capable of 
producing the result and whether or not the particular 
hypothesis was a capable cause. Patrick v. Treadwell, 222 
N.C. 1,21 S.E. 2d 818. A medical expert may base his opinion 
in part  upon statements made to him by the p a t i e ~ t  in the 
course of professional examination and treatment and in 
part  on the hypothetical facts. Penland v. Coal Co., 246 N.C. 
26, 97 S.E. 2d 432. The opinion is based on the reasonable 
probabilities known to the expert from scientific learning 
and experience. A result in a particular case may stem from 
a number of causes. The expert may express the opinion 
tha t  a particular cause "could" or "might" have produced 
the result - indicating tha t  the result is capable of pro- 
ceeding from the particular cause a s  a scientific fact, i.e., 
reasonable probability in the particular scientific field. If it 
is not reasonably probable, as  a scientific fact, tha t  a par- 
ticular effect is capable of production by a given cause, and 
the witness so indicates, the evidence is not sufficient to 
establish prima facie the causal relation, and if the testi- 
mony is offered by the party having the burden of showing 
the causal relation, the testimony, upon objection, should 
not be admitted and, if admitted, should be stricken. The 
trial judge is not, of course, required to make subtle and 
refined distinctions and he has discretion in passing on the 
admissibility of expert testimony, and if in the exercise of 
his discretion i t  reasonably appears to him tha t  the expert 
witness, in giving testimony supporting a particular causal 
relation, is addressing himself to reasonable probabilities 
according to scientific knowledge and experience, and the 
testimony per se does not show tha t  the  causal relation is 
merely speculative and mere possibility, the admission of 
the testimony will not be held erroneous. 

Id. a t  668-69,138 S.E. 2d a t  545-46. See also, Lee v. Regan, 47 N.C. 
App. 544,267 S.E. 2d 909 (1980). Thus, it appears t ha t  while Dr. 
Harris' testimony and medical report contains contradiction 
and uncertainties and points out the possibility of other con- 
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tributing causes, when the evidence shows that it is probable that 
plaintiff has byssinosis, viewed in the light of the clear evidence 
of her exposure to cotton dust in her  employment, the Commis- 
sion was clearly justified in making its disputed findings of fact. 
The resolution of contradictions in the evidence is the function 
of the  Commission, not ours. Moore v. Stevens & Co., 47 N.C. 
App. 744,269 S.E. 2d 159 (1980). 

I n  my opinion, t h e  order of t he  Commission must  be 
affirmed. 

No. 8029SC67 

(Filed 7 October 1980) 

1. Constitutional Law 5 45- defendant appearing pro s e  - refusal to appoint 
standby counsel 

The trial court did not e r r  in  allowing t h e  indigent defendant to  repre- 
sent himself and in refusing to appoint standby counsel for him, since defend- 
a n t  knowingly and intelligently waived his right to  appointed counsel; his 
motion to represent himself was granted only after defendant had been 
informed of t h e  na ture  of t h e  charges against him and of his right to  
appointed counsel; and defendant had no right t o  standby counsel, and t h e  
court did not abuse i ts  discretion in denying such counsel where defendant 
requested it, the  motion was granted, defendant changed his mind and 
elected not to  use standby counsel, defendant la ter  requested such counsel 
again, and t h e  court refused. Furthermore, defendant could not complain 
t h a t  his imperfect understanding of t h e  rules of evidence resulted in  his 
failure to  get  certain evidence in t h e  record, since t h e  evidence he  wished to 
get in was either irrelevant and immaterial or repetitive, and, having chosen 
to represent himself, he could not complain of the  quality of his own defense. 

2. Criminal Law 5 161- defendant representing self - necessity for exceptions 
Failure of defendant, who represented himself, to  note exceptions to  

rulings of t h e  trial court constituted waiver of t h e  right to  assert t h e  alleged 
errors  on appeal. G.S. 15A-1446(b). 

3. Criminal Law O 128-motion for appropriate relief - failure to rule on a s  denial 
There was no merit to  defendant's contention t h a t  t h e  trial judge erred 

in failing to  rule upon his motion for appropriate relief, since defendant did 
receive a ruling on his motion under  G.S. 15A-1448(a) (4) which provides tha t ,  
if no ruling h a s  been made by t h e  trial judge on a motion for appropriate 
relief within 10 days, t h e  motion is  deemed denied. 
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4. Criminal Law § 169- failure of record to show excluded testimony 
Defendant failed to  show prejudice in  the  exclusion of certain testimony 

where the  record did not show what  t h e  witness would have testified. 

5. Criminal Law § 106.5- uncorroborated testimony of accomplice - sufficiency of 
evidence 

The uncorroborated testimony of a n  accomplice is sufficient to sustain a 
conviction. 

6. Criminal Law § 87.3- reading from police records - no prejudice 
There was no merit  to  defendant's assignment of error to the  trial 

court's allowing a police dispatcher to  read from the  official police records 
concerning the sounding of a burglar alarm in a grocery store, since defend- 
a n t  did not dispute t h e  fact t h a t  t h e  store was broken into on the  night in  
question; t h e  testimony was not inconsistent with defendant's defense; and 
defendant failed even to cross-examine t h e  witness regarding this  testi- 
mony. 

7. Criminal Law § 67- voice identification of defendant - independent origin 

The trial court in a n  armed robbery case did not e r r  in determining that  
t h e  victim's voice identification of defendant was of independent origin and 
was admissible; moreover, a n y  lack of certainty in t h e  victim's testimony 
t h a t  defendant's voice was "very familiar to" t h a t  of t h e  robber went to  t h e  
credibility of t h e  testimony and not to  i t s  admissibility. 

8. Constitutional Law 5 50- Speedy Trial Act inapplicable - delay in retrial for 
defendant's benefit 

There was no merit  to  defendant's contention t h a t  t h e  six month delay 
between issuance of the mandate from the Court of Appeals to retry defend- 
a n t  and t h e  actual retrial was in  excess of t h e  120 day limit imposed on t h e  
courts by t h e  Speedy Trial Act, since t h a t  Act did not take effect until  1 
October 1978 and therefore was not applicable to  defendant's case; more- 
over, his Sixth Amendment right to a speedy trial was not violated, since the 
delay was for t h e  purpose of allowing defendant to  locate his alibi witness, 
and since defendant made no showing of prejudice by the  delay in his retrial. 

APPEAL by defendant from Ferrell, Judge. Judgment en- 
tered 23 May 1979 in Superior Court, RUTHERFORD County. 
Heard in the Court of Appeals in Waynesville on 26 August 1980. 

Defendant was charged in separate bills of indictment with 
armed robbery and with breaking and entering and larceny. He 
was convicted on all counts in a trial held in 1978, won a new 
trial in an appeal before this Court reported a t  38 N.C. App. 445, 
248 S.E. 2d 369 (1978), and was again convicted on retrial. He 
appeals from a consolidated judgment imposing a sentence of 
not less than  nor more than  thirty years, to begin a t  the expira- 
tion of sentences he is now serving for other offenses. 



16 COURT OF APPEALS [49 

State v. Brooks 

The State's evidence tended to show tha t  on 31 January 
1977, Dean Burgess, owner and operator of Dean's Grocery in 
Spindale, closed his store about 8:00 p.m. and drove to his home 
several blocks away. At approximately 10:30 p.m. Burgess re- 
ceived a call from the police advising him tha t  the burglar 
alarm in his store had been activated. Burgess drove to his 
store and entered through the front door, a t  which time a voice 
said, "God damn you, if you move I'll kill you." A large man 
wearing goggles and something covering his nose and mouth 
stuck a gun against Burgess's chest and forced him to lie down 
on the floor in the back of the store. For several minutes 
Burgess heard his assailant and another man talking. While 
Burgess was lying on the floor, the larger man, later identified 
as  Marlon Edwards, took a billfold containing $1,200 from 
Burgess's pants pocket. Thereafter, the second person walked 
over to Edwards and told him to shoot Burgess and "let's get 
out of here.'' Edwards fired a shot which hit the floor next to 
Burgess's head, and then the two men fled. 

Burgess never saw the  face of e i ther  man. However, 
Burgess later identified Edwards by hearing and recognizing 
his voice and observing his build. After voir dire hearing in 
which the trial judge made findings of fact and conclusions of 
law, Burgess was allowed to testify tha t  he could identify the 
defendant's voice a s  being "very much familiar to" the voice of 
Edwards' accomplice. 

The State also presented the testimony of Rodney Wiggins, 
an accomplice in the breaking and entering and larceny of 
Dean's Grocery on 31 January. Wiggins stated tha t  on the eve- 
ning of 31 January 1977, he, the defendant, and Edwards drove to 
the grocery store. Wiggins stood watch outside the building 
while the defendant and Edwards broke into the store. When 
Wiggins heard a shot several minutes later, he ran away from 
the scene leaving the defendant and Edwards still in the store. 
Wiggins told the police about the  defendant's involvement 
several days later, after he was arrested for operating a vehicle 
under the influence of drugs. Wiggins denied tha t  he was a drug 
addict, although he admitted tha t  he abused drugs a t  the time. 
Wiggins denied tha t  his reason for giving his statement to the 
police implicating the  defendant was tha t  he had been offered a 
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deal. He pled guilty to charges of armed robbery and breaking 
and entering with the intent to commit larceny. At the close of 
State's evidence the defendant's motion to dismiss was denied. 

Defendant's brothers testified tha t  prior to 1976 defendant 
spent twenty years in jail in North Carolina and Florida. After 
his parole he worked diligently in a print shop owned by his 
brothers. Defendant's parole officer testified that defendant was 
gainfully employed until his arrest. Both he and defendant's 
brothers and sister-in-law testified tha t  the defendant had a 
good reputation in the community. 

Deborah Mailman, an attorney, testified tha t  she met the 
defendant in 1973 while he was in prison; t ha t  he became in- 
volved in projects for prisoners' rights; tha t  he had a good 
reputation. Jean Edwards testified tha t  in the past defendant 
had urged her husband, Marlon Edwards, to "go straight." 

Defendant also presented evidence tha t  on 30 January 
1977, he spent the night with Ann McKeon a t  the Oakden Motel 
in Charlotte; and tha t  on 31 January 1977, a t  about 7:00 p.m., 
the defendant checked into the Twins Motel in Gastonia; tha t  
the desk clerk observed defendant's car parked in front of his 
room until midnight; tha t  she did not see the defendant leave 
his room between 9:00 p.m. and midnight; and tha t  she saw the 
defendant on 1 February 1977 a t  9:00 a.m. Finally, Clark Self 
testified for the defendant tha t  Wiggins admitted to him tha t  he 
had lied about the defendant's participation in the robbery to 
avoid a drug charge. 

Attorney General Edmisten by Assistant Attorney General 
Archie W. Anders for the State. 

C. Frank  Goldsmith, Jr., for the defendant appellant. 

CLARK, Judge. 

[I ]  The indigent defendant moved "to represent himself as  a 
jailhouse lawyer.'' He was advised of his right to have counsel 
trained in the law to represent him but he filed a written waiver 
and insisted on proceeding pro se. He thereupon filed numer- 
ous, voluminous and repetitious pretrial motions, which account 
for about half of the  511-page record on appeal. 
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Defendant now assigns a s  error the  trial court's allowing 
him to represent himself and refusing to appoint standby coun- 
sel for him. This assignment of error is without merit. Defend- 
an t  waived his right to  appointed counsel and the  record 
makes it clear tha t  the waiver was knowingly and intelligently 
made, and tha t  i t  was granted only after defendant had been 
informed of the  nature of the  charges against him and of his 
right to appointed counsel. Defendant's decision may not have 
been wise, but it is clear tha t  he had every right to represent 
himself. Faretta v. California, 422 U.S. 806,45 L.Ed.2d 562,95 S. 
Ct. 2525 (1975); State v. Mems, 281 N.C. 658, 190 S.E. 2d 164 
(1972); N.C. Gen. Stat. 15A-1242. See Note, Self-Representation 
i n  Criminal Trials - The Pro  Se Defendant, 9 Wake Forest L. 
Rev. 265 (1973). 

The trial court, although not required to make any special 
effort to accommodate a defendant proceeding pro se, State v. 
Lashley, 21 N.C. App. 83,203 S.E. 2d 71 (1974), showed unlimited 
patience with the  defendant throughout the trial. On one occa- 
sion defendant requested standby counsel, and the  judge 
agreed to grant  the request, but defendant changed his mind 
and elected not to use standby counsel. When, a few pages 
further into the record the  defendant again requested standby 
counsel, it is not surprising tha t  the  judge refused. If defendant 
was not confident of his ability to represent himself, he was 
entitled to counsel appointed for his defense; but he had no 
right to standby counsel. The appointment of standby counsel is 
in the sound discretion of the trial court. G.S. 15A-1243; State v. 
Brincefield, 43 N.C. App. 49,258 S.E. 2d 81, disc. rev. denied, 298 
N.C. 807,262 S.E. 2d 2 (1979). We find no abuse of discretion in 
the case sub judice. 

Defendant claims t h a t  his imperfect understanding of the  
rules of evidence resulted in his failure to get certain evidence 
in the record. We would note first t ha t  the  evidence defendant 
wished to get in was either irrelevant and immaterial or repeti- 
tive. We must also point out tha t  "[wlhatever else the defendant 
may raise on appeal, when he elects to represent himself he 
cannot thereafter complain tha t  the  quality of his own defense 
amounted to  a denial of effective assistance of counsel." State v. 
Brincefield, 43 N.C. App. a t  52,258 S.E. 2d a t  84. While we must 
concede tha t  defendant in his representation of himself left 
much to be desired, the  issue here is not whether defendant had 
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the  skill and training to  represent himself adequately but 
whether "'he knows what he is doing [when he chooses to repre- 
sent himself] and his choice is made with his eyes open.' Adams 
v. United States ex re1 McCann, 317 U.S. a t  279,87 L. Ed. 268,63 
S. Ct. 236,143 A.L.R. 435." Farettav. California, 422 U.S. a t  835, 
45 L. Ed. 2d a t  582, 95 S. Ct. a t  2541. In defendant's motion to 
proceed pro se he cites fifteen years as  a jailhouse lawyer draft- 
ing legal papers and a previous successful pro se defense of a 
felony charge in Cleveland County Superior Court. There can 
be little doubt tha t  the defendant had the utmost confidence in 
himself and made a conscious choice. 

Ten of defendant's assignments of error relate to pretrial 
motions. All are  overruled. Defendant made numerous novel 
motions, including a "Motion for Trial by Videotape"; a "Motion 
to Question Prospective Jurors Individually With the Simul- 
taneous Use of Hypnosis, Polygraph, and Truth Serum"; a Mo- 
tion for Attorney's Fees "for Self-Litigant in his Capacity as  a 
Jailhouse Lawyer" (wherein defendant notes tha t  the State 
ought to pay him $45,000 for his services to himself, although he 
will settle for $7,000); and a motion to declare North Carolina 
"Evidential Rules" unconstitutional. 

[2] Though the trial court denied many of defendant's motions, 
the rulings a re  not issues on appeal because defendant failed to 
except to them. An attorney presumably would have known of 
the necessity to note an  exception to  the ruling in order to give 
the trial judge a n  opportunity to correct the alleged error. G.S. 
15A-1446. Though defendant may have been ignorant of this 
need, his failure to do so constitutes a waiver of the right to 
assert the alleged error on appeal. G.S. 15A-1446(b). 

[3] Defendant assigns a s  error the  failure of the trial judge to 
rule upon his motion for appropriate relief. G.S. 15A-1448(a)(4) 
provides: "If there has  been no ruling by the trial judge on a 
motion for appropriate relief within 10 days after motion for 
such relief has  been made, the motion shall be deemed denied." 
Under this statute defendant did receive a ruling on his motion. 
We shall not review the trial judge's denial of the defendant's 
motion because any error could not possibly prejudice defend- 
an t  since he is entitled to  assert those same errors on this 
appeal. G.S. 15A-1422(e). 
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[4] Defendant makes several assignments of error to  the trial 
court's sustaining the prosecutor's objections to certain of de- 
fendant's questions on both direct and cross examinations. We 
note tha t  defendant failed to make an  offer of proof, leaving the 
record void of any indication of what the witness would have 
answered, so tha t  it is impossible for this Court to determine 
what evidence was kept out and thus whether the defendant 
was prejudiced by the court's sustaining of the objection. See 
State v. Poolos, 241 N.C. 382'85 S.E. 2d 342 (1955); 1 Stansbury's 
N.C. Evidence D 26 (Brandis rev. 1973). The defendant, thus, has 
not met his burden of showing that the alleged error was prej- 
udicial. State v. Robinson, 280 N.C. 718,187 S.E. 2d 20 (1972) (per 
curiam). 

[5j Defendant seeks to challenge the long-standing rule in this 
jurisdiction tha t  the uncorroborated testimony of an  accom- 
plice is sufficient to sustain a conviction. State v. Carey, 285 N.C. 
497,206 S.E. 2d 213 (1974); State v. Haney, 19 N.C. (2 Dev. & Bat.) 
390 (1837). That this Court is not disposed to disturb tha t  rule of 
evidence should be clear to defendant from our ruling against 
him in his appeal of a related case in which he assigned the 
same error. State v. Brooks, 38 N.C. App. 48, 247 S.E. 2d 38, 
appeal dismissed, 295 N.C. 735,249 S.E. 2d 804 (1978). Not only 
would we uphold the rule, but we note also that ,  in this case, the 
accomplice's testimony was not the only testimony placing de- 
fendant a t  Dean's Grocery. Dean Burgess's testimony tha t  de- 
fendant was one of the two men who broke into his store on 31 
January 1977 served to corroborate the accomplice's testimony. 

[6] Defendant assigns as  error the trial court's allowing the 
police dispatcher to read from the official police records. The 
dispatcher's testimony was confined to when the alarm system 
went off in Dean's Grocery and to whom he sent to Dean's 
Grocery on the  night of the robbery. The defendant does not 
dispute the fact tha t  Dean's Grocery was robbed on the night in 
question, the testimony was not inconsistent with the defend- 
ant's defense, and the defendant failed even to cross-examine 
the witness regarding his testimony. We can see no possible 
prejudice arising from the admission of this evidence. 

[7] Defendant contends tha t  the identification of the defend- 
ant's voice by the  witness Burgess was not based upon the 
witness's recollection of the night of the crime in question but 
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was based upon his recollection of having heard the defendant's 
voice when the defendant appeared without counsel involun- 
tarily in Rutherford County Superior Court on a previous occa- 
sion to inquire about the appointment of counsel for his defense. 
The Supreme Court of North Carolina in State v. Jackson, 284 
N.C. 321, 200 S.E. 2d 626 (1973) stated: 

"Unless barred by constitutional grounds identifica- 
tion by voice is admissible. State v. Coleman, 270 N.C. 357, 
154 S.E. 2d 485; State v. Hicks, 233 N.C. 511,64 S.E. 2d 871; 1 
Stansbury's North Carolina Evidence (Brandis Revision) § 
96 (1973). When identification testimony is offered and de- 
fendant objects and requests a voir dire hearing, the trial 
judge should hear evidence from both the State and the 
defendant, make findings of fact, and thereupon rule on 
the admissibility of the evidence. State v. Williams, 279 N.C. 
663, 185 S.E. 2d 174; State v. Stepney, 280 N.C. 306, 185 
S.E. 2d 844. If the trial judge's findings are  supported by 
the evidence they are  conclusive upon appellate courts. 
State v. Taylor, 280 N.C. 273,185 S.E. 2d 677; State v. Harris, 
279 N.C. 177, 181 S.E. 2d 420." 

Id., a t  327, 200 S.E. 2d a t  630. 

The able trial judge in this case held a voir dire hearing, 
made findings of fact, and concluded tha t  Burgess's voice iden- 
tification was of independent origin and properly admissible. 
We have carefully examined the record and find ample evidence 
to support the judge's findings. 

There remain the constitutional grounds alluded to in the 
above quote from State v. Jackson, supra. In  tha t  case our 
Supreme Court held tha t  the requirements of due process in the 
case of voice identification were the same as for identification by 
sight, i.e., tha t  circumstances surrounding a pretrial confronta- 
tion not be "unnecessarily suggestive and conducive to irrepa- 
rable mistaken identification." Stovall v. Denno, 388 U.S. 293, 18 
L. Ed. 2d 1199,87 S. Ct. 1967 (1967). We note, however, tha t  the 
issue of whether the pretrial confrontation a t  the preliminary 
hearing was unconstitutionally suggestive is not properly be- 
fore this Court since we hold tha t  the trial judge's conclusion 
tha t  Burgess's in-court identification was based solely upon the 
events he heard and saw on the night of the crime was properly 
supported by the evidence. The identification was therefore not 
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susceptible to the taint of any possible constitutional impropri- 
ety in the pretrial confrontation. Gilbert v. California, 388 U.S. 
263,18 L. Ed. 2d 1178,87 S. Ct. 1951 (1967). Moreover, both this 
Court and our Supreme Court have held tha t  the viewing of a 
defendant a t  a preliminary hearing is not, of itself, sufficient to 
ta int  a witness's subsequent in-court identification absent 
other circumstances which a re  so unnecessarily suggestive and 
conducive to irreparable mistaken identification a s  to deprive 
defendant of due process. State v. Covington, 290 N.C. 313, 226 
S.E. 2d 629 (1976); State v. Thomas, 35 N.C. App. 198,241 S.E. 2d 
128 (1978). 

One final comment upon Burgess's voice identification is in 
order. Burgess stated tha t  defendant's voice was "very familiar 
to" t ha t  of the robber who had told Marlon Edwards to shoot 
him. From the context of this testimony and his explanation of 
the term, we believe Burgess used "familiar" for "similar" and 
tha t  he was suggesting to the  jury tha t  defendant's voice was 
"very similar to" tha t  of one of the  robbers. Although he re- 
fused to identify the defendant positively, he was unshakable in 
his assessment of defendant's voice a s  being "very familiar to'' 
the one he had heard a t  the robbery. We hold tha t  any lack of 
certainty in defendant's identification went to the credibility of 
his testimony and not to i ts admissibility. See State v. Hicks, 233 
N.C. 511,518,64 S.E. 2d 871,876 (1951), citing Stansbury's N.C. 
Evidence § 96. 

[8] Defendant assigns a s  error the denial of his speedy trial 
right. We note t ha t  there are  two bases for defendant's claim 
tha t  he was entitled to speedy trial. The first is statutory; the 
second, constitutional. 

Defendant alleges t h a t  t h e  six-month delay between 
issuance of the  mandate from this Court to retry the defendant 
and the actual retrial was in excess of the 120-day limit imposed 
on the courts by the North Carolina Speedy Trial Act, G.S. 
15A-701(a1)(5). In  relying upon the  Speedy Trial Act, defendant 
overlooks the plain language of G.S. 15A-701(al) t ha t  its time 
limit does not apply to a defendant charged with a criminal 
offense who is arrested, served with criminal process, waives a n  
indictment, or is indicted before 1 October 1978. All the appli- 
cable operable events in this case occurred prior to that time; 
thus defendant may not rely upon the  120-day time limit of G.S. 
158-701(a1)(5) which did not take effect until 1 October 1978. 
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Defendant does not address the issue of whether his Sixth 
Amendment right to a speedy trial was violated. We note tha t  
even had defendant properly brought t ha t  issue before us, 
under the test  of State v. Hill, 287 N.C. 207,214 S.E. 2d 67 (1975), 
we would find no violation. Not only does the delay appear from 
the record to be for the  purpose of allowing defendant to locate 
his alibi witness, Tonya Huffman, but defendant makes no 
showing of prejudice and the  record reveals none, due to the 
delay in his retrial. 

We have carefully examined the  oppressive record on 
appeal and considered all 53 assignments of error and find tha t  
the defendant had a fair trial free from prejudicial error. 

No error. 

Chief Judge MORRIS and Judge MARTIN (Harry C.) concur. 

IN THE MATTER OF: HOWARD LEWIS MONROE A/K/A MUHAMMED ABDUL 

No. 8012DC236 

(Filed 7 October 1980) 

Insane Persons 5 1.2- involuntary commitment - dangerous to self - dangerous to 
others 

Neither t h e  facts recorded by t h e  trial court nor the  record in a n  involun- 
t a ry  commitment proceeding supported the  court's conclusion t h a t  respon- 
dent  was "dangerous t o  himself" where t h e  findings and record showed t h a t  
respondent was irregular in  his sleeping habits and was up  from three to six 
times per night; respondent disregarded his nutritional needs by fasting for 
some periods and then eat ing a whole chicken or a whole loaf of bread; 
respondent a t e  about five pounds of sugar  every two days, sometimes con- 
suming five or six glasses of sweet water  per day; and respondent often stood 
outside his home and made comments to persons passing by t h e  home. 
However, t h e  court's conclusion t h a t  respondent was "dangerous to others" 
was supported by findings t h a t  respondent had become uncontrollable a t  all 
times and frequently made th rea t s  to  his aged and nervous mother t h a t  he 
would "get you all yet;" respondent was  suspicious of his family and believed 
t h a t  his familly had sexually seduced him; respondent believed all his rela- 
tives were against him; and respondent was "ready to fight" if someone 
pointed out t h a t  he  had done something out of order. 
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APPEAL by respondent from Bason, Judge. Order entered 20 
November 1979 in District Court, WAKE County. Heard in the 
Court of Appeals 11 September 1980. 

This is a proceeding pursuant to G.S. Chapter 122, Art. 5A, 
for involuntary commitment of the respondent, Howard Lewis 
Monroe, to a mental health facility. 

On 12 November 1979 Dennis E. Monroe, brother of respon- 
dent, petitioned for the involuntary commitment of respondent 
pursuant to  N.C. Gen. Stat. § 122-58.3 et seq. He alleged respon- 
dent was a mentally ill person who was dangerous to himself or 
others. 

The magistrate found reasonable grounds to believe tha t  
the facts alleged in the affidavit were t rue  and ordered tha t  
respondent be taken into custody for examination by a qualified 
physician. Pursuant to this order, respondent was taken into 
custody on 13 November 1979 and on the same day was ex- 
amined by a qualified physician who found respondent to be 
mentally ill or a n  inebriate and imminently dangerous to him- 
self or others. Respondent was taken to Dorothea Dix Hospital 
in Raleigh for temporary custody, examination, and treatment 
pending a hearing in the district court. 

The matter  was heard a t  Dorothea Dix Hospital, Wake 
County, on 20 November 1979, respondent being present and 
being represented by counsel. At the hearing Patrick Monroe, 
another brother of respondent, testified tha t  in his opinion 
respondent was dangerous to himself and to others. Patrick 
Monroe stated t h a t  respondent was "uncontrollable a t  all 
times." Respondent often disturbed people in the neighborhood 
by standing outside the house and making inappropriate com- 
ments such a s  telling them "to hold up their head." Respondent 
had refused to take medication prescribed for his mental ill- 
ness. Furthermore, when respondent had taken the  medication 
he was "under control of himself," but when he quit taking it 
respondent began to "go down" even though the family had 
encouraged him to continue taking the medication. 

Mr. Monroe also testified to respondent's irregular sleeping 
habits. Respondent was getting up a s  many a s  six times during 
the night which disturbed respondent's elderly mother so she 
could not sleep. Respondent cooked food a t  night, often burning 
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it. In  addition, respondent's eating habits were irregular. He 
"fasted" on some occasions and then would ea t  a s  much as a 
whole chicken or a whole loaf of bread. Respondent would eat 
five pounds of sugar every two days. 

Finally Mr. Monroe related tha t  respondent had made 
threats to other family members. He had heard respondent say 
to his mother, "I'm gonna get you all yet." Respondent made 
further threats to his mother like "Well, I'll get you yet." Re- 
spondent would do the opposite of anything his mother told him. 
Respondent became "upset" and "ready to fight" any time a 
family member mentioned to respondent t ha t  he had done 
something inappropriate. Respondent's condition had deterio- 
rated gradually but the threats  had been increasing over the 
last three to four weeks. 

Petitioner's next witness was Dr. Kent Kalina, respon- 
dent's treating physician. Dr. Kalina testified tha t  in his opin- 
ion respondent was suffering from a mental illness character- 
ized by changes in attitude and in behavior. Another symptom 
was the fact t h a t  respondent was suspicious of his family and 
had related to Dr. Kalina tha t  he believed his family had 
seduced him sexually. While in the hospital, respondent re- 
mained suspicious towards his relatives. Dr. Kalina had seen 
examples of behavior showing tha t  respondent had not exer- 
cised proper self-control and judgment. Moreover, respondent 
was refusing any  medication, even though respondent had re- 
sponded to medication in the past. 

Respondent testified in his own behalf as  follows: 

My name is Muhammad Abdul. I have looked a t  the 
commitment papers in this case. I have seen tha t  the name 
of the petitioner is Dennis Monroe. That person is my 
brother. That  person is not here today. I live with my 
brother, Dennis Monroe and my mother. I have not lived 
with my brother Patrick Monroe. I never stayed there. I 
have lived with my mother a long time. It 's been about five 
or six years. 

I usually do drink sugar with water, just like any drink 
really. 

As to what  Mr. Patrick Monroe testified to about 
molesting the  neighbors, I told him not to scare the neigh- 
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bors. He seemed to be in a rush to get to his car. That is the 
neighbor was in a rush to get to his car. I told him not to 
scare them. 

As to what Mr. Patrick Monroe said about me cooking. 
He has never seen me cook. He has never been to the house 
and seen me walking the floor. He lives in a different house 
on Rufus Street. 

At the conclusion of the hearing, the Court made the follow- 
ing findings of fact: 

1. The Respondent has been hospitalized a t  Dorothea 
Dix Hospital two times since 1975 prior to his current 
admission. 

2. At the time of his last discharge from the hospital 
the Respondent's physician prescribed medicine for him to 
take, and his brother purchased the medicine for him. The 
Respondent took the  medicine for only three weeks. The 
Respondent then refused to take any more of his medicine 
and stated to his brother, "You might as well give me the 
money because I will not take that.  I don't need it." 

3. As long as  Respondent was taking his medicine he 
was in control of himself; but, once he stopped taking his 
medicine he started going down. 

4. He has become uncontrollable a t  times. 

a. During the  night he is irregular in his sleeping. 
He is up from three to six times a night. 

b. At other times he is in his front yard or on his 
porch making all kinds of loud noises or calling in- 
appropriately to anyone passing by and telling them to 
hold their head up or telling them how they should do. 

c. He disturbs the neighborhood a t  any time. 

d. He is frequently making threats to his aged and 
nervous mother, saying "Well, I'll get you yet." "I'm 
gonna get you all yet." 

e. He gets upset if he is told he is doing something 
out of order. This makes him "ready to fight." His fami- 
ly must avoid these situations as  much as  they can. 
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f. Respondent will do the opposite of what he is 
asked to do. 

5. Respondent disregards his nutritional needs by 
fasting for some periods and then eating a whole chicken or 
a whole loaf of bread. 

Respondent eats  about five pounds of sugar every two 
days. He will sometimes consume five or six glasses of 
sweet water. 

6. Respondent often cooks late a t  night and burns the 
food. 

7. On admission to the  hospital Respondent was found 
to be extremely suspicious about his family. 

8. Respondent has  the  paranoid and delusional belief 
tha t  his family is sexually seducing him and he has accused 
them of tha t .  He believes t h a t  all of his relatives a re  
against him. 

9. On a previous hospital admission, Respondent was 
noted to be lying in bed all day staring up a t  the ceiling. He 
wouldn't move. This same type of behavior has been exhi- 
bited on his present admission. 

10. Respondent has  refused medication on this admis- 
sion. 

From the foregoing findings the  court concluded as  a mat- 
te r  of law tha t  respondent was mentally ill and dangerous to 
himself and to others and ordered tha t  respondent be commit- 
ted to Dorothea Dix Hospital for a period not to exceed ninety 
(90) days. 

Respondent appealed to  this  Court from the  foregoing 
order. 

Attorney General Edmisten, by Associate Attorney Steven 
F. Bryant, for the State. 

Dorothy E. Thompson, for the respondent. 

MARTIN (Robert M.), Judge. 

N.C. Gen. Stat. § 122-58.7(i) requires as  a condition to a valid 
commitment order tha t  the  district court find two distinct facts 



28 COURT OF APPEALS [49 

In re Monroe 

by clear, cogent, and convincing evidence: first, t ha t  the respon- 
dent is mentally ill or inebriate and second, t h a t  the respondent 
is dangerous to himself or others. Prior to 1 October 1979 the 
s tatute  required a finding t h a t  respondent is imminently 
dangerous to  himself or others. 

I t  is for the trier of fact to determine whether evidence 
offered in a particular case is clear, cogent, and convincing. Our 
function on appeal is simply to determine whether there was 
any competent evidence to support the factual findings made. 
I n  r e  Underwood, 38 N.C. App. 344, 247 S.E. 2d 778 (1978). 

Respondent concedes in his brief t ha t  there is sufficient 
evidence to support the  court's finding on the issue of mental 
illness. He contends, however, t ha t  there is no competent evi- 
dence to support a finding or conclusion of dangerousness to 
self or to others, either in the facts recorded in the court's order 
or in the record. 

The phrase "dangerous to himself' when used in Article 5A 
is defined in G.S. 122-58.2(1) a s  follows: 

a. "Dangerous to  himself" shall mean tha t  within the re- 
cent past: 

1. The person has acted in such manner a s  to evi- 
dence: 

I. That he would be unable without care, supervi- 
sion, and the continued assistance of others not 
otherwise available, to  exercise self-control, 
judgment, and discretion in the conduct of his 
daily responsibilities and social relations, or to 
satisfy his need for nourishment, personal or 
medical care, shelter, or self-protection and safe- 
ty; and 

11. That there is a reasonable probability of serious 
physical debilitation to him within the near fu- 
tu re  unless adequate treatment is afforded pur- 
suant  to this Article. A showing of behavior tha t  
is grossly irrational or of actions which the per- 
son is unable to control or of behavior tha t  is 
grossly inappropriate to the situation or other 
evidence of severely impaired insight and judg- 
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ment shall create a prima facie inference tha t  the 
person is unable to care for himself . . . . 

The statutory language establishes a two prong test for 
dangerousness to self. The first prong addresses self-care abil- 
ity regarding one's daily affairs. The second prong, which also 
must be satisfied for involuntary commitment to result, man- 
dates a specific finding of a probability of serious physical de- 
bilitation resulting from the more general finding of lack of 
self-caring ability. We have held tha t  pursuant to G.S. 122-58.7(i) 
the facts supporting danger must be recorded by the trial court. 
I n  re Jacobs, 38 N.C. App. 573, 248 S.E. 2d 448 (1978); I n  re 
Neatherly, 28 N.C. App. 659,222 S.E. 2d 486 (1976); I n  re Crouch, 
28 N.C. App. 354, 221 S.E. 2d 74 (1976). 

We must agree with respondent tha t  neither the facts re- 
corded by the trial court nor the record supports a conclusion or 
ultimate finding of dangerousness to self. Alternatively, even if 
indicative of some danger, the facts do not support the finding 
that "[tlhere is a reasonable probability of serious physical 
debilitation to the Respondent within the near future . . . . "  

The court found tha t  respondent is irregular in his sleeping 
habits and is up from three to six times per night; tha t  he 
disregards his nutritional needs by fasting for some periods and 
then eating a whole chicken or a whole loaf of bread; that  
respondent eats about five pounds of sugar every two days, 
sometimes consuming five or six glasses of "sweet water" in a 
day. These facts may be evidence of mental illness, or, under the 
broad language of § 122-58.2(1) a. 1. I., danger characterized by 
inability to ('exercise self-control, judgment, and discretion in 
the conduct of his daily responsibilities . . . . "  However, these 
facts do not meet the second prong of the test ,  a reasonable 
probability of serious physical debilitation to him within the 
near future. The State presented no evidence showing the pres- 
ent or future effect of these irregular dietary habits on respon- 
dent. No testimony was presented as  to how long or consistently 
respondent had been eating in this manner. Unusual eating 
habits alone do not amount to danger a s  contemplated in the 
controlling statute. 

Respondent's conduct as  described by Patrick Monroe rela- 
tive to speaking to persons passing by his home evinces no 
danger to himself. The chance tha t  someone will harm respon- 
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dent in response to this action cannot be found to be evidence of 
danger to self in accord with I n  re Hogan, 32 N.C. App. 429,232 
S.E. 2d 492 (1977). 

This Court has addressed the issue of danger to self on 
numerous occasions. In  I n  re Benton, 26 N.C. App. 294,215 S.E. 
2d 792 (1975), where the trial court had found the respondent to 
be "dangerous to herself only in t ha t  her illness negates her 
ability to meet her personal needs," we reversed the order of 
commitment because inability to meet personal needs is not a 
finding tha t  respondent is imminently dangerous to herself. 

When Benton was decided the statute required a finding 
tha t  respondent was imminently dangerous. In  the present 
case there is no clear, cogent, and convincing evidence of dan- 
ger to self regardless of whether one is evaluating "imminence" 
or "nearness." 

Having determined t h a t  the evidence is insufficient to sup- 
port a finding of danger to self, we now consider whether the 
evidence will support a finding tha t  respondent is dangerous to 
others. 

Prior to 1979, the phrase "dangerous to others" was not 
defined by statute. G.S. 122-58.2(1) b. now defines "dangerous to 
others7' as  follows: 

"Dangerous to others" shall mean tha t  within the recent 
past, the person has inflicted or attempted to inflict or 
threatened to inflict serious bodily harm on another or has 
acted in such a manner as  to create a substantial risk of 
serious bodily harm to anothi!r and tha t  there is a reason- 
able probability tha t  such conduct will be repeated. 

Thus, the trial court must find three elements present in 
order to find tha t  respondent is dangerous to others: 

(1) Within the recent past 

(2) Respondent has 

(a) inflicted serious bodily harm on another, or 

(b) a t t e m p t e d  t o  inflict  se r ious  bodily h a r m  on 
another, or 
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(c) t h r ea t ened  t o  inflict ser ious bodily h a r m  on 
another, or 

(d) has acted in such a manner a s  to create a substan- 
tial risk of serious bodily harm to another, and 

(3) There is a reasonable probability tha t  such conduct will 
be repeated. 

This Court has  not required "overt acts" under the former 
standard of "imminent" danger and the present statutory def- 
inition of "dangerous to others" does not require a finding of 
"overt acts." I n  re Ballard, 34 N.C. App. 228, 237 S.E. 2d 541 
(1977); I n  re Salem, 31 N.C. App. 57, 228 S.E. 2d 649 (1976). 

Respondent argues tha t  the threats by respondent to his 
mother do not amount to threats  of "serious bodily harm" as  
required by the statute. We need not decide, however, whether 
respondent's words, "I'm gonna get you all yet'' are  sufficient 
alone to support the finding of dangerousness to others. We 
must consider respondent's statements in conjunction with all 
of the other evidence and determine whether the trial court's 
finding was supported by any competent evidence. I n  re Under- 
wood, supra. 

The trial court found a s  facts t ha t  respondent had become 
uncontrollable a t  all times and tha t  he frequently had made 
threats to his aged and nervous mother. This finding was sup- 
ported by Mr. Patrick Monroe's testimony tha t  he had heard 
respondent state to his mother "I'm gonna get you all yet" and 
tha t  the number of threats  made by respondent had increased 
over the last three to four weeks. The court found as  fact, based 
on Dr. Kalina's testimony, t ha t  respondent was suspicious of 
his family, tha t  respondent believed tha t  his family had sexual- 
ly seduced him, and tha t  respondent believed tha t  all of his 
relatives were against him. The court also found as  fact, based 
on Patrick Monroe's testimony, tha t  respondent was "ready to 
fight" if someone pointed out t ha t  he had done something out of 
order. 

These findings, supported by the evidence, support the trial 
court's conclusion tha t  respondent was dangerous to others by 
acting "in such a manner a s  to create a substantial risk of 
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serious bodily harm to another." Therefore, we conclude the 
judge did not e r r  in signing the order of involuntary commit- 
ment. 

Affirmed. 

Judges VAUGHN and WEBB concur. 

ALLSTATE INSURANCE COMPANY v. OLD REPUBLIC INSURANCE 
COMPANY 

No. 8026SC235 

(Filed 7 October 1980) 

Insurance $4  4.1, 127, 135- other insurance clause in fire insurance policy - 
inclusion in binder - no subrogation of insurer who paid in full 

A clause in defendant's standard fire insurance policy which prohibited 
other insurance coverage on any  item covered by its policy could be given 
effect in a binder when no policy was ever issued and even though the  binder 
was deemed to include all of the  provisions of G.S. 58-176; therefore, the  
insured, who repudiated defendant's policy and obtained a policy through 
plaintiff, thereby violated t h e  other insurance clause of defendant's policy 
and had no coverage through defendant so t h a t  plaintiff could not recover on 
a right of subrogation based on its full payment t o  t h e  insured. 

APPEAL by plaintiff from Griffin, Judge. Judgment entered 
18 October 1979 in Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 11 September 1980. 

Plaintiff paid $74,953.00 to the insureds for damages to 
their dwelling because of fire. Plaintiff brought a claim against 
defendant for i ts  pro ra ta  share of liability for the loss. Defend- 
ant  moved for summary judgment, and plaintiff later made 
the same motion. The court granted summary judgment to 
defendant from which plaintiff now appeals. 

The essential undisputed facts are  found in the affidavits, 
depositions and exhibits submitted in the case. Dewey A. Wat- 
kins built a home near Midland, North Carolina, in 1974. The 
Federal Land Bank Association provided more than  half of the 
financing through its Farm Credit Service and held a substan- 
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tial mortgage on the house. As required by the terms of the 
loan, Watkins obtained homeowners' insurance from plaintiff, 
Allstate Insurance Company. Sometime prior to 15 August 
1975, he allowed the home insurance with plaintiff to lapse due 
to nonpayment of premiums. 

On 15 Augus t  1975, J. Lynn Greene, ass i s tan t  vice- 
president of the  Farm Credit Service, sent the following letter 
to Watkins: 

We have today secured fire insurance with Old Xepub- 
lic Insurance Company, since Allstate has cancelled your 
policy effective today. If you should re-instate your cover- 
age, please have them to send us a re-instatement notice 
and the above insurance will be canceled . . . . You will re- 
ceive a billing shortly for this coverage. 

Greene is the bank officer who made the loan on Watkins' house 
on 12 April 1974. 

Watkins later received a formal notice from the land bank 
on 22 August 1975 again s ta t ing  t h a t  a binder had been 
obtained to protect the bank up to the amount of $43,800.00. The 
notice contained information about the insurance tha t  had 
been procured and reminded the insured "[ilf you plan to pro- 
vide your own policy of insurance it must be received in this 
office within twenty (20) days." 

Watkins had dealt with defendant, Old Republic Insurance 
Company, with respect to a disability policy which he believed it 
had "reneged on." For t ha t  reason, he requested Donald Zim- 
merman, plaintiff's agent, to come to his home so he could 
reapply for insurance with plaintiff. A written binder for im- 
mediate and full coverage up to $75,000.00 was completed that  
same day on 20 August 1975. Watkins paid a $145.00 premium. 
According to his deposition, while plaintiff's agent was still a t  
the house he called Clifford Thomas, manager of the Farm 
Credit Service, and told him tha t  he had gotten his own insur- 
ance. Watkins further testified tha t  Thomas told him tha t  the 
policy with Old Republic would be in effect until the  bank re- 
ceived a copy of the policy. Plaintiff's agent testified by affida- 
vit, on information and belief, tha t  no policy or other written 
evidence of insurance coverage was ever sent to the bank. 
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Thomas testified in his deposition tha t  he believed his office 
received letters of cancellation from Allstate concerning the 
Watkins' dwelling sometime in August 1975. He stated tha t  it 
was standard procedure for the bank to procure insurance in 
such situations and charge it to the mortgagor's account. He 
also said tha t  there were no written procedures to his know- 
ledge requiring him to have a copy of another policy before he 
could cancel any insurance obtained by the bank. Nevertheless, 
he admitted he "would require something more than his [in- 
sured's] word . . . I would a t  least like to have written docu- 
mentation, a call from the insurance company he's getting it 
with other than  just the member himself." Thomas said he had 
never personally talked with or received written notice from 
Allstate concerning reinstatement of i ts former coverage. Yet 
there was a notation in ink on a copy of the letter from Greene 
to Watkins t ha t  "Allstate called. Has received premium for 
seventy-five thousand, 8-20-75." Apparently, Phyllis Campbell, 
an  employee a t  the bank, made and initialed this notation. 

The Watkins' house was damaged by fire on 26 August 1975. 
Plaintiff paid the total amount for the loss. Plaintiff thereafter 
made demands upon defendant for payment of i ts pro ra ta  
share. 

Defendant refused to make any such payments to plaintiff. 
J.E. Sebela, claims manager for defendant, wrote the following 
letter to plaintiff on 24 November 1975 explaining why: 

We believe tha t  the notice to procure insurance dated 
August 15, 1975, forwarded by the Federal Land Bank 
Association, and received by the Federal Land Bank of 
Columbia on August 22, served as a valid insurance binder 
between the Old Republic and Watkins subject to defea- 
sance within a 30 day period thereafter. That is to say, the 
Old Republic would have been responsible for any loss dur- 
ing tha t  period provided Watkins did not obtain insurance 
from another source. In  other words, tha t  event; namely, 
the procurement of other insurance, nullifies the Old Re- 
public binder and is known as  a condition subsequent. 

Gary Helton, underwriting manager for defendant, stated in 
his affidavit tha t  defendant included a standard provision pro- 
hibiting other insurance on the insured property in all of its fire 
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insurance policies. He also said tha t  permission by written en- 
dorsement for other insurance was not given in this case. 

Walker, Palmer and Miller, by James E. Walker and Robert 
P. Johnston, for plaintiff appellant. 

Golding, Crews, Meekins, Gordon and Gray, by John 6. 
Golding, for defendant appellee. 

VAUGHN, Judge. 

T'ne substantive issue is whether an  insurance company 
may invalidate its binder coverage because the insured pro- 
cured other insurance, as  prohibited by the company's stan- 
dard insurance policy, when no actual policy was ever issued. 
Plaintiff argues tha t  termination of binder coverage in this 
manner violates G.S. 58-176, and therefore defendant's motion 
for summary judgment was erroneously granted. We do not 
agree. 

First, it is necessary to understand the position plaintiff is 
taking here. Plaintiff does not deny its own coverage of the 
Watkins' house on the date of the  fire, 26 August 1975. Rather, it 
contends tha t  certain statutory provisions prevented defend- 
ant's imposition of an "other insurance" clause upon its bind- 
er, and thus defendant is liable for i ts  pro ra ta  share of the fire 
loss. In  sum (and we quote), "[alt the  root of Plaintiff's theory of 
the case is i ts view tha t  both Plaintiff and Defendant had bound 
coverage on the same Watkins' dwelling, and that ,  consequent- 
ly, both parties to the lawsuit were bound by the terms of the 
policy provided by statute, as  neither had issued policies." On 
the other hand, defendant denies t ha t  its coverage was in effect 
beyond 20 August 1975, the date plaintiff bound coverage on the 
property and relies exclusively on its standard policy provision: 

Unless otherwise provided in writing added hereto, 
other insurance covering on any item of this policy is prohib- 
ited. If, during the term of this policy, the Insured shall 
have any such other insurance, whether collectible or not, 
and unless permitted by written endorsement added here- 
to, the insurance under this policy, insofar as  it applies to 
such item(s) on which other insurance exists, shall be sus- 
pended and of no effect. 
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Plaintiff does not dispute tha t  this "other insurance" clause is 
included in all of defendant's fire insurance policies or tha t  
defendant did not allow other insurance on the house by its 
written endorsement. I t  also admits tha t  if defendant had 
issued its standard policy with an  endorsement prohibiting 
other insurance before 20 August 1975, defendant's coverage 
would have been invalidated. 

Second, i t  is necessary to consider insurance binders gener- 
ally. A binder is a temporary contract of insurance, consisting 
of the insurer's bare acknowledgment of its contract to protect 
the insured against a specified casualty until a formal policy 
can be issued. A binder does not have to be in a specific form or 
set forth all the terms of the contemplated policy. Sloanv. Wells, 
296 N.C. 570,251 S.E. 2d 449 (1979); Wiles v. Mullinax, 270 N.C. 
661, 155 S.E. 2d 246 (1967). The statutory fire insurance provi- 
sions, however, a re  read into all binders whether oral or writ- 
ten. G.S. 58-177(4); Mayo v. Casualty Co., 282 N.C. 346, 192 S.E. 
2d 828 (1972). The provisions of G.S. 58-176 a t  lines 25-27 and 
86-89, respectively, are pertinent to the instant case: 

Other Insurance. Other insurance may be prohibitied or 
the amount of insurance may be limited by endorsement 
attached hereto. 

Pro-rata liability. This Company shall not be liable for a 
greater proportion of any loss than the amount hereby in- 
sured shall bear to the whole insurance covering the prop- 
erty against the peril involved, whether collectible or not. 

At the outset, we must note tha t  G.S. 58-176 does not pro- 
hibit the inclusion of other insurance clauses in policies written 
in this State. The statute clearly permits such a clause to be 
included in a policy by endorsement. I t  merely declines to make 
the clause a standard policy provision as it was formerly. See 
Johnsonv. Insurance Co., 201 N.C. 362,160 S.E. 454 (1931); Black 
v. Insurance Co., 148 N.C. 169, 61 S.E. 672 (1908). Thus, G.S. 
58-176 does not change prior law tha t  if a valid other insurance 
clause is breached, the insurer may void the entire policy. Hiatt 
v. Insurance Co., 250 N.C. 553,109 S.E. 2d 185 (1959); Insurance 
Co. v. Indemnity Corp., 24 N.C. App. 538,211 S.E. 2d 463 (1975). 

What we have before us then is not a case like Insurance Co. 
v. Casualty Co., 283 NC. 87, 194 S.E. 2d 834 (1973), where the 
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terms of an insurance policy conflicted with the statutory provi- 
sions deemed to be included therein. The question here is 
whether the clause in defendant's standard policy may be given 
effect in a binder when no policy was ever issued, and even 
though the binder is deemed to include all of the  provisions of 
G.S. 58-176. We conclude tha t  it may. 

A binder is subject to the conditions of the policy contem- 
plated, and generally when one accepts a binder, he accepts all 
the terms of the underlying insurance contract. 12 Appleman, 
Insurance Law and Practice § 7225 (1943 Br. Supp. 1980). This is 
true even though the policy is never issued. 

By intendment, it is subject to all the conditions in the 
policy to be issued. These informal writings are  but incom- 
plete and temporary contracts - memoranda given in aid 
of par01 agreements. Such memoranda usually fix all the 
essential provisions tha t  are  available, but they a re  not 
ordinarily intended to include all the terms of the agree- 
ment, and always look to the formal policy tha t  is expected 
subsequently to issue for a complete statement of the con- 
tract made. Hence, as  heretofore stated, the contract evi- 
denced by the binding slip is subject to all the conditions of 
the contemplated policy, even though it may never issue, 
and the same is t rue  of other informal written contracts. 

Gardner v. Insurance Co., 163 N.C. 367,371-72, 79 S.E. 806,808 
(1913) (citations omitted). There can be no question in the pres- 
ent case tha t  the binder was expressly controlled by the policy. 
The Federal Land Bank notified Mr. Watkins by letter tha t  it 
had obtained the  binder from defendant on his behalf because 
of a lapse in insurance coverage. That letter dated 22 August 
1975 included the following attached announcement: 

IMPORTANT 

(1) Your rights, duties and responsibilities under the  in- 
surance contract which the bank has procured are  con- 
trolled generally by the standard policy provisions and 
the provisions of standard forms attached thereto. I t  is 
suggested tha t  you acquaint yourself with these provi- 
sions . . . . 

Since defendant included a provision against additional insur- 
ance in all of its policies, its binders were also governed by the 
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provision. Watkins breached this condition when he obtained 
insurance with plaintiff, and the breach prevents any recovery 
from defendant under G.S. 58-176 (lines 86-89). Sugg v. Ins. Co., 
98 N.C. 143,3 S.E. 732 (1887); Burgess v. Insurance Co., 44 N.C. 
App. 441,261 S.E. 2d 234 (1980). 

I t  would be incongruous to say tha t  G.S. 58-176 compelled a 
different conclusion. Otherwise, a n  insurance company would 
be exposed to a higher and different risk by its temporary 
coverage than  its formal policy coverage. Sound public policy 
dictates t ha t  insurance companies be encouraged to provide 
temporary coverage through the use of binders. 

This preliminary contract is of the greatest importance, for 
if the applicant could not be made secure until all the for- 
mal documents were executed and delivered, the beneficial 
effect of the insurance system would be greatly impaired; 
and a clause in the State insurance law or in the charter of 
an  insurance company providing tha t  policies shall be ex- 
ecuted in a certain manner does not affect the power of the 
insurer to make these preliminary arrangements. 

Lea v. Insurance Co., 168 N.C. 478, 484, 84 S.E. 813, 816 (1915) 
(citations omitted). 

In  addition, plaintiffs cause of action against defendant is 
based on a right of subrogation derived from its full payment to 
the insured. I t  is axiomatic tha t  an  insurance company may not 
be subrogated to greater rights than  the insured had. The case 
a t  bar is similar to Insurance Co. 71. Insurance Association 
where the Court stated: "[tlhe insured can assert no right 
thereunder [the policy] for the reason tha t  he abandoned the 
policy and procured other insurance contrary to a valid clause 
therein contained. I t  follows, therefore, tha t  the plaintiff can- 
not acquire by assignment or subrogation a right from a party 
who had no enforceable right." 206 N.C. 95,97,172 S.E. 875,877 
(1934). In his deposition, Mr. Watkins makes it clear tha t  he 
repudiated defendant's policy almost immediately upon learn- 
ing tha t  the bank had obtained it for him. 

I did not wish to have insurance with Old Republic and did 
not intend to have insurance with Old Republic. I called my 
Allstate agent and he came to my house. We completed the 
application for the policy a t  my house. At tha t  time I paid 
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him a premium or a portion of a premium. I applied for the 
insurance because I wanted to be insured by Allstate and 
not Old Republic. 

He further testified tha t  his policy with plaintiff was reinstated 
on 20 August 1975 and tha t  while plaintiff's agent was still a t  
his house, he called the bank to notify them of his substitute 
coverage. Because Watkins repudiated defendant's policy and 
breached the  prohibition against other insurance, plaintiff 
simply had no right to be subrogated to, which could be asserted 
against defendant. Therefore, defendant may not be held liable 
for any part  of the loss occurring on 26 August 1975. 

Summary judgment is a proper procedure for deciding mat- 
ters of law when no material issue of fact exists. G.S. 1A-1, Rule 
56. There was no genuine dispute concerning the material facts 
in this case. Defendant bound coverage on the Watkins' house 
on 15 August 1975. Defendant" standard policy prohibited 
other insurance on the dwelling. Watkins immediately took the 
necessary steps to reinstate his lapsed coverage with plaintiff 
on 20 August 1975. The bank was notified in some manner on 
the same day that he had obtained his own insurance. Defend- 
ant  had no reason to issue a policy thereafter since i t  was clear 
to all parties tha t  coverage by defendant had been intended as  a 
temporary measure to protect the  bank's interest in the house. 
Defendant would have issued a policy only if Watkins failed to 
provide acceptable insurance within 20 days. As defendant ex- 
plained to plaintiff in its letter of 4 November 1975: "a policy 
was not issued in this case because it is usual practice to sched- 
ule insurance coverage only when i t  is apparent tha t  the bor- 
rower is not going to provide insurance through his own insur- 
ance agent." In light of our ruling on the legal effect of a policy's 
other insurance provision upon its preliminary binder, supra, it 
was not error to grant defendant summary judgment. The judg- 
ment appealed from is 

Affirmed. 

Judges MARTIN (Robert M.) and WEBB concur. 
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MICHAEL D. BIGELOW, BY GUARDIAN AD LITEM, JOHN JOSEPH BIGELOWv. 
JEFFREY D. JOHNSON, JAMES MARION MILLICAN AND MILLICAN 
CONSTRUCTION COMPANY; J E F F R E Y  D. JOHNSON v. JAMES MA- 
RION MILLICAN AND MILLICAN CONSTRUCTION COMPANY 

No. 8018SC53 

(Filed 7 October 1980) 

1. Automobiles 88 13, 73-flashlight on motorcycle - no lighted headlamp - con- 
tributory negligence as  a matter of law 

A five-cell flashlight taped to the  handlebars of plaintiffs' motorcycle did 
not meet the  qualifications implicit in t h e  definition of t h e  term headlamp; 
therefore, in  a n  action to recover for injuries sustained in a n  accident be- 
tween a n  automobile and plaintiffs' motorcycle, t h e  trial court properly 
directed verdicts in favor of defendants because plaintiffs' failure to  have a 
lighted headlamp a s  required by law constituted contributory negligence as  
a matter  of law. 

2. Automobiles 8 13- headlamp on motor vehicle - specific design and position 
required 

The requirement of G.S. 20-131 t h a t  a motor vehicle headlamp be "so 
constructed, arranged, and adjusted" to  produce visibility of a person 200 
feet ahead indicates t h a t  the  General Assembly intended t h a t  a headlamp be 
a certain type of specifically designed and positioned light, not merely any 
object which would illuminate t h e  road for a minimum distance. 

Judge WEBB dissenting. 

APPEAL by plaintiffs from Lupton, Judge. Judgments en- 
tered 21 September 1979 in Superior Court, GUILFORD County. 
Heard in the Court of Appeals 4 June 1980. 

These actions arose out of a collision between a motorcycle 
driven by Jeffrey D. Johnson and an automobile operated by 
James Marion Millican and registered to Millican Construction 
Company. Michael D. Bigelow was a passenger on the motorcycle. 

Bigelow, through his guardian ad litem, brought a claim for 
personal injuries against Johnson,' Millican, and Millican Con- 
struction Company. Johnson crossclaimed against Millican and 
Millican Construction Company for contribution, personal in- 
jury, and property damage. Millican and Millican Construction 

1. Johnson's mother was appointed his guardian ad litem; while the  suits 
were pending he  reached his majority and the court granted his motion to 
continue the  action in his own name. 
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Company crossclaimed against Johnson for contribution and 
counterclaimed for property damage to the automobile. The 
claims were consolidated for trial. 

The undisputed evidence shows tha t  on 25 November 1976, 
Bigelow, aged fifteen, was visiting a t  the home of Johnson, who 
was sixteen years old. Johnson and Bigelow desired to go to 
another friend's home on Johnson's motorcycle, but Johnson 
had discovered earlier in the day tha t  the headlamp of his 
vehicle was not working. Bigelow suggested tha t  they attach a 
flashlight to the motorcycle as  a substitute for the headlamp. 
They taped a five-cell flashlight to the stablizer bar between 
the handlebars, approximating the location of the original 
headlamp. They agreed tha t  the flashlight projected light com- 
parable to tha t  of the original equipment and tha t  it would 
provide adequate light for their trip. 

At about 7:00 p.m., after dark, plaintiffs were proceeding 
east on Cornwallis Drive in Greensboro, North Carolina, a t  a 
speed of approximately 30 m.p.h. in a 35 m.p.h. zone. Defendant 
Millican pulled out of a parking lot of a 7-Eleven store on the 
south side of Cornwallis Drive, turning west onto tha t  street. 
The automobile and the motorcycle collided, damaging the 
front end of each vehicle and injuring the plaintiffs. 

Johnson testified tha t  he saw the automobile, attempted to 
stop, and gave a verbal warning to Bigelow to "hold on." 

Millican testified tha t  he checked for lights and other vehi- 
cles in both directions a s  he left the parking lot a t  a speed of 5 to 
10 m.p.h. He did not see the  motorcycle until after the impact. 

At the close of all evidence the trial judge granted directed 
verdicts for all defendants in the personal injury actions on 
grounds of contributory negligence as  a matter of law. Millican 
Construction Company and Johnson reached a settlement as  to 
the cross action for property damage to the automobile and filed 
notice of dismissal with prejudice. Plaintiffs appeal the  grant- 
ing of defendants' motions for directed verdict. 

Parker and  West, by Gerald C. Parke#r, for plaintiff appellant 
Bigelow. 

Shope, McNeil  and Maddox, by E. Thomas Maddox, Jr., for 
plaintiff appellant Johnson. 
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Nichols, Caffrey, Hill, Evans & Murrelle, by Lindsay R. 
Davis, Jr.,  for defendant appellee Johnson. 

P e r ~ y  C .  Henson and Jack B. Bayliss, Jr. for defendant 
appellees James Marion Millican and  MilEican Construction 
Company. 

MARTIN (Harry C.), Judge. 

[I] The directed verdicts in favor of the defendants should be 
affirmed because the plaintiffs' failure to have a lighted head- 
lamp as required by law constitutes contributory negligence as  
a matter of law. 

N.C.G.S. 20-12%~) provides: 

Headlamps on Motorcycles. - Every motorcycle shall 
be equipped with a t  least one and not more than two head- 
lamps which shall comply with t h e  requirements and 
limitations set forth in G.S. 20-131 or 20-132. The headlamps 
on a motorcycle shall be lighted a t  all times while the 
motorcycle is in operation on highways or public vehicular 
areas. 

The section of N.C.G.S. 20-131 pertinent to  this appeal pro- 
vides: 

(a) The headlamps of motor vehicles shall be so constructed, 
arranged, and adjusted tha t  . . . they will a t  all times men- 
tioned in G.S. 20-129, and under normal atmospheric condi- 
tions and on a level road, produce a driving light sufficient 
to  render  clearly discernible a person 200 feet ahead 
[amended t o  400 feet in 19791 . . . . 

[1,2] We note t ha t  although the above quoted statute does not 
define "headlamp," it demands not only tha t  a headlamp "pro- 
duce a driving light sufficient to render clearly discernible a 
person 200 feet ahead," but t ha t  i t  be "so constructed, arranged, 
and adjusted" to produce such visibility. (Emphasis added.) 
From this requirement one must conclude tha t  the General 
Assembly intended tha t  a headlamp be a certain type of specifi- 
cally designed and positioned light, not merely any object which 
would illuminate the  road for a minimum distance. Webster's 
Third New International Dictionary 1042 (1971) refers the def- 
inition of "headlamp" to "headlight . . .: a light usu. having a 
reflector and special lens and mounted on the front of a . . 
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motor vehicle for illuminating the road ahead." A flashlight 
taped on the handlebars of a motorcycle does not meet the 
qualifications implicit in the definition or the  common usage of 
the term headlamp. 

If the General Assembly had intended for motorcycles to be 
equipped with merely any type of temporary light of the re- 
quisite power, it would not have used the term "headlamp," but 
rather would have employed language similar to tha t  which 
requires bicycles to "be equipped with a lighted lamp on the 
front thereof . . . ." N.C. Gen. Stat. 20-129(e) (emphasis added). 
While the statute does not expressly describe the specifications 
for headlamps, it differentiates them from lamps on bicycles 
(N.C.G.S. 20-129(e)), rear  lamps (N.C.G.S. 20-129(d)), lights on 
other vehicles (N.C.G.S. 20-129(f)), spot lamps (N.C.G.S. 20- 
130(a)), and auxiliary driving lamps (N.C.G.S. 20-130(b)). 
N.C.G.S. 20-131(b) specifies the level to which the beam of the 
headlamp must be adjusted. This would imply a permanently 
adjusted fixture, not a make-shift attachment. 

"The lights required by our statute [N.C.G.S. 20-1291 serve 
two purposes: first, to enable the operator of the automobile to 
see what is ahead of him; second, to inform others of the 
approach of the automobile." Reeves v. Campbell, 264 N.C. 224, 
227,141 S.E.2d 296,298 (1965). The fact t h a t  N.C. G.S. 20-129(c) 
requires motorcyclists to have their headlamps lighted "at all 
times while the motorcycle is in operation on highways or public 
vehicular areas" emphasizes the importance of the warning 
function with regard to this type of motor vehicle. A motorcy- 
cle's size and potential speed make it more difficult for other 
drivers to identify readily, and the absence of a standard light- 
ed headlamp can make its approach dangerously deceptive. I t  
seems reasonable to conclude tha t  the  framers of the statute 
intended motorcycles to be equipped with headlamps similar to 
those required for use on automobiles, which a re  controlled by 
safety regulations promulgated by the  Commissioner of Motor 
Vehicles pursuant to N.C.G.S. 20-183.8. No one would argue tha t  
an automobile with flashlights taped to i ts body was "equipped 
with headlamps." There is no reason to define a headlamp more 
broadly with regard to a motorcycle. 

The plaintiffs concede tha t  the motorcycle on which they 
were riding did not have a functioning headlamp, but rather 
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that  a flashlight was attached as  a substitute for a headlamp. 
N.C.G.S. 20-129(c) does not provide for headlamp substitutes, 
however powerful or reasonable. A "statute prescribes the 
standard, and the standard fixed by the Legislature is absolute 
. . . . No person is a t  liberty to adopt other methods and precau- 
tions which in his opinion are equally or more efficacious to 
avoid injury." Aldridge v. Hasty, 240 N.C. 353,360,82 S.E. 2d 331, 
338 (1954). The issue is not whether the flashlight employed was 
adequate to illuminate the road for 200 feet, but whether the 
plaintiffs' motorcycle had a lighted headlamp a t  all. The plain- 
tiffs have admitted tha t  i t  did not. Violation of N.C.G.S. 20-129 
constitutes negligence as  a matter of law. Reeves v. Campbell, 
supra; Thomas v. MotorLines, 230 N.C. 122,52 S.E. 2d 377 (1949). 

Plaintiff Bigelow has conclusively established his contribu- 
tory negligence by his pleadings. In  his complaint Bigelow 
alleged tha t  Johnson "failed to have adequate lights on said 
vehicle to apprise him adequately of things and conditions in 
the road ahead of him tha t  was or likely would be a danger in 
operating said motorcycle." Bigelow is bound by this allegation. 
See Davis v. Rigsby, 261 N.C. 684, 136 S.E. 2d 33 (1964). In  
addition, Bigelow testified tha t  he suggested the use of the 
flashlight and assisted in attaching it to the motorcycle. He 
admitted tha t  he voluntarily and with full knowledge rode with 
Johnson: "I didn't have to go on tha t  trip, but I wanted to go 
with him." A passenger is required to exercise due care for his 
own safety. Atwood v. Holland, 267 N.C. 722, 148 S.E. 2d 851 
(1966). Failure to do so is contributory negligence. 

[Tlhe consensus of opinion . . . is to the effect t ha t  one who 
voluntarily places himself in a position of peril known to 
him fails to exercise ordinary care for his own safety and 
thereby commits a n  act of continuing negligence which will 
bar any right of recovery for injuries resulting from such 
peril. 

The guest cannot acquiesce in negligent driving and 
retain a right to recover against the driver for resulting 
injuries therefrom. 

Bogen v. Bogen, 220 N.C. 648, 651-52, 18 S.E.2d 162, 164 (1942). 
Bigelow was unquestionably contributorily negligent for riding 
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with Johnson on a motorcycle tha t  was not equipped with a 
headlamp. 

The defendant driver had a right to assume until contrary 
notice tha t  an  approaching vehicle would be properly equipped 
to warn him of its approach. See White v. Lacey, 245 N.C. 364,96 
S.E. 2d 1 (1956). The plaintiffs' negligence excused the defend- 
ant  driver's failure to see the approaching motorcycle. Be- 
cause this negligence was the actual cause of defendant's in- 
ability to see plaintiffs' approach and thereby avoid the colli- 
sion, there is no issue as  to proximate causation. In view of our 
decision tha t  plaintiffs were contributorily negligent as  a mat- 
ter of law, we consider i t  unnecessary to discuss their other 
assignments of error. The trial court was correct in granting 
defendants' motions for directed verdict because the uncon- 
troverted evidence tha t  the plaintiffs did not use a headlamp 
precludes their recovery. 

Affirmed. 

Judge WELLS concurs. 

Judge WEBB dissents. 

Judge WEBB dissenting: 

I dissent. The majority goes to some length to define "head- 
lamp" and to explain why a flashlight cannot be a "headlamp." 
I cannot agree with the  majority because G.S. 20-131 defines 
"headlamp" and the statutory definition does not comport with 
the definition by the majority. The statute says: "headlamps 
. . . shall be so constructed, arranged, and adjusted tha t  . . . 
they will . . . under normal atmospheric conditions and on a 
level road, produce a driving light sufficient to render clearly 
discernible a person 200 feet ahead . . . ."  If a light complies with 
this statutory requirement, I do not believe we should go furth- 
er  and say it has to be of a particular design. To do so is to add 
something to the statute. The burden of proof on the contribu- 
tory negligence issue is on the defendant. See 9 Strong's N.C. 
Index 3d, Negligence § 26 (1977). I believe it is a jury question as  
to whether the flashlight met the statutory requirements. 

I also disagree with the majority's holding tha t  the plaintiff 
Bigelow conclusively established his contributory negligence 
by his pleadings. Bigelow alleged tha t  Johnson "failed to have 
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adequate lights on said vehicle to apprise him adequately of 
things and conditions in the road ahead of him tha t  was or likely 
would be a danger in operating said motorcycle." I agree tha t  
Bigelow is bound by this allegation but Bigelow does not con- 
tend it was the failure of Johnson to see Millican tha t  was the 
proximate cause of the collision. He contends it was the failure 
of Millican to see the motorcycle. 

For the reasons stated in this dissent, I vote to reverse the 
judgment of the superior court and remand this case for trial. 

NORTH CAROLINA A & T UNIVERSITY v. ODESSA G. KIMBER 

No. 8010SC225 

(Filed 7 October 1980) 

1. State § 12- State employee - dismissal for absenteeism, tardiness, falsification 
of time sheets - improper reinstatement by State Personnel Commission 

The State  Personnel Commission's determination t h a t  North Carolina A 
& T University acted unfairly in dismissing a secretarial employee was not 
supported by substantiai evidence, and t h e  Commission exceeded i ts  author- 
ity in ordering t h a t  t h e  employee be reinstated to a comparable position and 
t h a t  her falsification of her  time records be made a part  of her permanent 
record, where the Commission found upon substantial evidence t h a t  the  
employee was dismissed because she had been absent on numerous occa- 
sions without approved leave, had a habitual pat tern of failing to report for 
duty a t  the  assigned time, and had falsified her  time sheets in order to reflect 
inaccurately h e r  arr ival  time, since such facts  constituted sufficient 
grounds for the  employee's dismissal, and t h e  Commission had no authority 
to excuse such improper conduct. 

2. State 8 12- State employee - dismissal for absenteeism -hindrance of opera- 
tion - knowledge of whereabouts 

The State  Personnel Commission acted arbitrarily in basingits decision 
t h a t  North Carolina A & T University acted unfairly in  dismissing a secre- 
tarial employee for absenteeism, habitual tardiness and falsification of time 
sheets in part  upon findings tha t  the  University failed to  prove t h a t  her 
absences were not for valid reasons, t h a t  her  absences hindered the  opera- 
tion of the  secretarial pool, or t h a t  the  University was unaware of her 
whereabouts. 

3. State § 12- State employee - dismissal for absenteeism, tardiness - failure to 
grant "flex time" 

The dismissal of a secretarial employee a t  North Carolina A & T Uni- 
versity for absenteeism, habitual tardiness and falsification of time sheets 
was not unfair because her  supervisors denied her  "flex time" where the 
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record shows t h a t  the  physical plant where the  employee worked operated 
on a 24-hour basis, persons granted "flex time" were given such for the 
benefit of t h e  administration, and t h e  dismissed employee was assigned to a 
particular supervisor and her  hours were set  to  conform to his. 

APPEAL by respondent from Bailey, Judge.  Order entered 5 
October 1979 in Superior Court, WAKE County. Heard in the 
Court of Appeals 10 September 1980. 

Respondent Odessa Kimber was employed in the physical 
plant a t  North Carolina A & T University for fifteen years and 
was a member of the newly established secretarial pool from 
1976 until her  employment was terminated effective 4 July 
1978. The letter of dismissal written by her  supervisor informed 
Ms. Kimber tha t  she was dismissed for three reasons: 

(1) Absence without approved leave; 

(2) Habitual pattern of failure to report for duty a t  the 
assigned time; 

(3) Falsification of records. 

Ms. Kimber appealed her dismissal through the various 
steps and procedures outlined in Chapter 126 of the General 
Statutes and Regulations of the State Personnel Commission. 
The hearing officer found facts showing tha t  Ms. Kimber's per- 
sonal problems required her  to be late for work on occasion; 
tha t  she exhausted her petty leave and was denied the use of 
annual leave because she could not give two weeks' notice; tha t  
she was asked to punch a time card and keep a record of her time 
of arrival; and tha t  she falsified the records to show an earlier 
arrival. 

The hearing officer concluded tha t  because the petitioner 
had failed to show tha t  Ms. Kimber's absences were not for 
valid reasons, tha t  her absences hindered the operation of the 
secretarial pool, or tha t  the petitioner was unaware of respon- 
dent's whereabouts, the University had not shown just cause to 
dismiss Ms. Kimber. Secondly, the hearing officer concluded 
tha t  Ms. Kimber's habitual failure to report for duty a t  the 
assigned time was related to her supervisor's refusal to give her 
a later time to report for work and tha t  her  personal circum- 
stances and the unreasonable refusal to modify her work sched- 
ule did not warrant  her being disciplined for reporting to work 
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late. The hearing officer concluded that  Ms. Kimber's falsifica- 
tions of the time sheets were not done for the purpose of cheat- 
ing the State out of money, but to avoid being dismissed, and 
that because her requests to report a t  a later time had been 
unjustifiably denied, dismissal under the circumstances of this 
case was too harsh a disciplinary measure. The officer con- 
cluded, however, tha t  Ms. Kimber should be disciplined in some 
manner. Finally, the hearing officer concluded tha t  Ms. Kimber 
had not received the type and quality of supervision expected in 
State Government to aid her  in performing her job, and tha t  the 
responsibility for her dismissal rests equally on Ms. Kimber's 
and management's shoulders. 

The hearing officer recommended that  the State Personnel 
Commission reinstate Ms. Kimber to a comparable position 
which would permit her  to report to work a t  8:30 or later and 
receive back pay in the amount of one-half of her net loss, 
together with her attorney fees. 

The State Personnel Commission adopted the findings of 
fact made by the hearing officer, but modified the conclusions 
reached, adjudging tha t  Ms. Kimber's actions warranted disci- 
plinary action but not dismissal. The Commission ordered Ms. 
Kimber's reinstatement a t  another location plus one-half net 
pecuniary loss and attorney fees. 

The University petitioned the superior court for judiciary 
review, contending the Commission's decision was arbitrary 
and capricious in violation of G.S. 150A-51(6), unsupported by 
substantial evidence in violation of G.S. 150A-51(5), and in ex- 
cess of the statutory authority of the Commission in violation of 
G.S. 150A-51(2). The judge examined the records and briefs, 
heard arguments of counsel, made findings and conclusions, 
and ordered the decision of the Commission be reversed and the 
action of the University in dismissing Ms. Kimber be affirmed. 
Ms. Kimber appealed. 

Attorney General Edmisten, by Special Deputy Attorney 
General Edwin M. Speas JT., for North Carolina A & T Universi- 
ty, petitioner appellee. 

Loflin, Loflin & Acker, by Thomas F. Loflin IZZ, for respon- 
dent appellant. 

HILL, Judge. 
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[I] The superior court's first ground for reversing the  State 
Personnel Commission was tha t  the Commission had acted in 
excess of its statutory authority. The authority of the court is 
clear: 

The Court may affirm the decision of the agency or remand 
the case for further proceedings; or it may reverse or mod- 
ify the decision if the substantial rights of the petitioners 
may have been prejudiced because the agency findings, 
inferences, conclusions or decisions are: 

(2) In excess of the statutory authority or jurisdiction 
of the agency; 

G.S. 150A-51(2). 

The authority of the Full Commission has been addressed 
by this Court in Brooks v. Best, 45 N.C. App. 540,263 S.E. 2d 362, 
disc. rev. denied 300 N.C. 371 (1980). This Court concluded in 
Brooks that  "[tlhe Full Commission, pursuant to G.S. 126-37, 
may reinstate a state employee to the position from which he 
has been removed. The implication in tha t  section, however, is 
that  the Commission can only act to correct an  abuse or where 
there is a wrongful denial." Brooks a t  p. 542. 

[I] Was Ms. Kimber wrongfully terminated? We find tha t  she 
was not and tha t  the Commission exceeded its authority when 
it reinstated Ms. Kimber. The reviewing court was correct in 
holding tha t  the Commission's determination tha t  the Uni- 
versity acted unfairly in dismissing Ms. Kimber is not sup- 
ported by substantial evidence. See G.S. 150A-51(5). 

G.S. 150A-51(5) provides tha t  the court may modify or re- 
verse the Commission's decision if it is "unsupported by sub- 
stantial evidence . . . in view of the entire record . . . ." The 
standard of judicial review in subdivision (5) is the whole record 
test. The reviewing court is not a t  liberty to replace the Com- 
mission's judgment a s  between two reasonably conflicting 
views. Yet, the court must take into account whatever in the 
record fairly detracts from the weight of the  Commission's evi- 
dence. Under subdivision (5), the reviewing court may not con- 
sider the evidence which justifies the Commission's result, 
without taking into account contradictory evidence or evidence 
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from which conflicting inferences could be drawn. Thompson v. 
Board of Education, 292 N.C. 406, 410, 233 S.E. 2d 538 (1977). 

The reviewing court found tha t  the  evidence presented to 
the Commission showed Ms. Kimber was dismissed for three 
reasons. Ms. Kimber had been absent without approved leave, 
had an  habitual pattern of failing to report for duty a t  the 
assigned time and had falsified her time sheets in order to 
inaccurately reflect her arrival time. Such facts, which were 
found by the Commission and for which there is substantial 
evidence in the record, constituted sufficient grounds for Ms. 
Kimber's dismissal. 

I t  is at  this point tha t  the Commission exceeded its author- 
ity in breach of G.S. 150A-51(2). The Commission found no facts 
to indicate there had been a "wrongful denial" of employment. 
Yet, in this case the hearing officer and the Commission sought 
to create an  intermediate remedy by reinstating Ms. Kimber to 
a comparable position and ordering tha t  her falsification of 
time records be made part  of her permanent record. We find no 
authority for the Commission's action. An examination of the 
whole record shows no substantial evidence for a finding that 
Ms. Kimber had been wrongfully denied employment. 

In  fact, the  record is replete with evidence of fair and 
reasonable treatment of the appellant by her  supervisors. This 
evidence is ignored by the hearing officer. The record reveals 
the supervisor had been working with Ms. Kimber for several 
years to remedy her failure to report to work on time. She was 
warned on a t  least five occasions, either in writing or orally, 
tha t  her habitual absences and failure to obtain such approval 
for leave could lead to her dismissal. Ms. Kimber failed to heed 
these warnings, and it was not until it became clear tha t  she 
would not change her behavior tha t  she was terminated. In 
addition, Ms. Kimber was specifically warned immediately 
prior to the falsification of her time record to record the time 
she actually came to work and not the time she was scheduled to 
come to work. The very next day she falsified her records. The 
time record indicated substantial tardiness on a daily basis. 

The Commission's action reinstating Ms. Kimber was in 
excess of its statutory authority. See  G.S. 150A-51, G.S. 126-35, 
G.S. 126-37. The Commission has no policy under which it can 
excuse improper conduct by an  employee and no such policy has 
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been approved by the Governor. See  Reed v. B y r d ,  41 N.C. App. 
625, 629, 255 S.E. 2d 606 (1979). 

[2] Ms. Kimber next contends the findings of fact made by the 
Personnel Commission tha t  she was unfairly treated are sup- 
ported by substantial evidence so tha t  the Commission's find- 
ings are not arbitrary and capricious. 

G.S. 150A-51(6) provides tha t  the  reviewing court may mod- 
ify the decision of the Personnel Commission if the substantial 
rights of the petitioner have been prejudiced because the Com- 
mission's findings, inferences, conclusions or decisions are  
arbitrary or capricious. 

The hearing officer in recommending tha t  relief should be 
granted to Ms. Kimber, did so, a t  least in part, because the 
University failed to prove tha t  her absences hindered the op- 
eration of the University's work and because the University 
failed to prove tha t  it was unaware of her whereabouts. This 
conclusion was not modified by the Full Commission. The re- 
viewing court held this action by the Commission to be arbi- 
trary and capricious in violation of G.S. 150A-51(6). In the words 
of the reviewing court: 

As an apparent part  of its determination of unreasonable- 
ness and unfairness to Ms. Kimber, the Commission cited 
the failure of the University to prove tha t  her 'absences 
hindered the operation' of the University's work and the 
failure of the University to prove tha t  they were 'unaware 
of (Ms. Kimber's) whereabouts.' I n  effect' the  Commiss ion  
has said tha t  i t  i s  u n f a i r  and unreasonable t o  d ismiss  a n  
employee unless  i t  c a n  be proved that  work was  not  com- 
pleted or  performed because of a n  absence, o r  unless  i t  can  be 
proved that  n o  o~2e knows  of the whereabouts of the employee. 
S u c h  considerations had n o  logical o r  rat ional  relation to 
the i ssues  before the Commiss ion  and to the extent the 
Commission weighed these considerations in i ts decision it 
acted arbitrarily and capriciously within the meaning of 
G.S. 150A-51(6). (Emphasis added.) 

Ms. Kimber does not deny tha t  such propositions are arbi- 
trary and capricious. Instead, she argues tha t  these factors 
"were offered only to buttress the conclusion" tha t  her super- 
visors acted unreasonably and unfairly in denying her "flex 
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time." These factors may not have been of primary importance 
in the  Commission's determination of unreasonable and unfair 
actions by the  University's supervisors. Nevertheless, such fac- 
tors clearly infected and played a part  in the  Commission's 
decision and the  decision-making process. The infection of a n  
agency decision by consideration of such arbitrary and Capri- 
cious mat ter  is clearly violative of G.S. 150A-51(6). 

[3] Finally, Ms. Kimber argues  t h a t  the  reviewing court erred 
in finding no evidence in the  record to support a finding of fact 
or conclusion by the  Sta te  Personnel Commission t h a t  t he  work 
schedule of other employees a t  the  University was varied to 
suit those employees' personal needs. 

Without question, there  is evidence t h a t  some employees 
were allowed "flex time." However, i t  is unquestioned t h a t  Ms. 
Kimber was assigned to  a particular supervisor and her  hours 
were set to conform to his. Likewise, there  is evidence t ha t  
non-adminis t ra t ive  employees were  g r an t ed  "flex time." 
However, there  is also evidence t h a t  the  Physical Plant where 
Ms. Kimber worked was operating on a 24-hour basis, and the  
persons granted "flex time" were given such for the  benefit of 
the  administration. We do not believe the  legislature intended 
the Personnel Commission to sit a s  a "Super Employment Com- 
mittee" with authority to substi tute i ts  judgment for every 
person having supervisory authority over any employee. 

We conclude the  reviewing court was correct in i ts  decision 
to reverse the  action taken by the  Personnel Commission. 

The decision of t he  reviewing court is 

Affirmed. 

Judges HEDRICK and WHICHARD concur. 

STATE OF NORTH CAROLINA v. CARL STEPHEN ROBERTS 

No. 7928SC1190 

(Filed 7 October 1980) 

Constitutional Law 5 48- effective assistance of counsel - no denial of right 
Defendant was not denied his right to effective assistance of counsel 
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where (1) trial counsel failed to  move pursuant to G.S. 15A-1225 for the  
exclusion of the  three State's witnesses from the courtroom until each one 
was called to testify, since any  correlation between t h e  certainty of each 
witness's testimony and t h e  fact t h a t  the  witness heard another witness's 
statements prior to his own was completely speculative, and even if defend- 
ant's counsel had moved for t h e  exclusion of t h e  State's witnesses from the  
courtroom there is no assurance t h a t  the  judge would have ordered it;  (2) 
trial counsel failed to object to  t h e  in-court identification of defendant by the  
State's witnesses and failed to  request a voir dire examination of those 
witnesses to determine t h e  admissibility of their identifications, since the  
record did not indicate any impermissibly suggestive pretrial identification 
procedures t h a t  would ta int  t h e  witnesses' in-court identifications; and (3) 
trial counsel, when establishing defendant's alibi defense, questioned him 
about his whereabouts on 1 January  1979 instead of 3 January  1979 when the  
robbery actually occurred, did not a t tempt to establish on redirect examina- 
tion a statement defendant gave t h e  authorities was not actually inconsis- 
tent  with his testimony a t  trial,  did not negate the  negative impact of the  
testimony of the State's rebuttal witness concerning defendant's employ- 
ment on t h e  day of t h e  robbery, and failed to move for dismissal on the 
ground of insufficiency of t h e  evidence. 

APPEAL by defendant from Allen (C. Walter), Judge. Judg- 
ment entered 9 August 1979, Superior Court, BUNCOMBE Coun- 
ty. Heard in the Court of Appeals in Waynesville 26 August 
1980. 

Defendant was indicted on two counts of armed robbery 
arising out of the same set of circumstances, the armed robbery 
of an  employee and customers of the Village Inn Pizza Res- 
taurant in Asheville on 3 January 1979. Defendant was found 
guilty on both charges, and was sentenced to two concurrent 
terms of not less than  20 nor more than  25 years each. 

The State's evidence a t  trial consisted of three witnesses all 
ofwhom made in-court identifications of the defendant as  one of 
the robbers of the Village Inn Pizza Restaurant on 3 January 
1979. One of these witnesses, Tim Pearson, was an  employee of 
the restaurant and was working on the evening of the robbery. 
Pearson testified tha t  defendant and his friend had come into 
the restaurant earlier in the day, "as i t  was getting dark," and 
that  they drank two or two and one half pitchers of beer. They 
left the restaurant after being there approximately two hours. 
They returned to the restaurant around closing time, 10:00 or 
10:15 p.m., and ordered more beer. Pearson refused to serve 
them, because of the lateness of the hour. Defendant's friend 
then left the restaurant and returned with a gun. Defendant 
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and his friend proceeded to tie up Pearson and the other two 
customers present in the restaurant a t  the time with either a 
telephone or juke box cord they had torn from its receptacle. 
The robbers forcibly took an  undetermined amount of money 
from the restaurant cash register. 

State's witnesses Vickie Wilkerson and James Michael 
Alfieri, customers in the restaurant a t  the time of the robbery, 
also identified the defendant as  one of the robbers. Wilkerson 
and Alfieri both testified tha t  they had been in the restaurant 
for about an  hour waiting for Tim Pearson to get off work. At 
the time of the robbery the defendant approached them with a 
"Bowie knife about twelve inches long" and escorted them to 
the part  of the restaurant where defendant's friend had Pear- 
son at gunpoint. They were both then bound with a cord. Defend- 
ant's friend took two dollars from Wilkerson's pocketbook, 
while defendant took Alfieri's watch and approximately $130 
from his wallet. 

The defendant offered evidence of an  alibi defense through 
his own testimony and the testimony of three corroborating 
witnesses. Defendant testified tha t  on the day of the robbery he 
was employed a t  the Slosman Corporation a s  a hoister driver. 
He stated tha t  on the evening of the robbery in question his 
wife picked him up from work and they drove to his brother-in- 
law's home to spend the evening. At approximately 10:30 p.m. 
defendant left his brother-in-law's and took his young daughter 
across the street to his own home. His wife, Patricia Roberts, 
followed him home several minutes later. After returning home 
defendant went to bed around 11:OO p.m. and did not leave his 
house until the following morning. Defendant's testimony was 
corroborated by tha t  of his wife, brother-in-law, and sister-in- 
law. 

Defendant and his wife both told the jury tha t  he had been 
working a t  the Slosman Corporation on the date of the robber- 
ies. The State rebutted this evidence with the testimony of 
Robert Zillgitt, Personnel Director of Slosman Corporation, 
who stated tha t  defendant was not employed by the Corpora- 
tion on the date of the robberies, 3 January 1979. 

Attorney General Edmisten, by Associate Attorney Barry S. 
McNeill, for the State. 
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Brock, Begley and Drye, by Michael W. Drye, for defendant 
appellant. 

MORRIS, Chief Judge. 

The question before us is whether defendant, Carl Stephen 
Roberts, was denied his constitutional right to effective assis- 
tance of counsel as guaranteed by the Sixth Amendment to the 
United States Constitution and Article I, Sections 19 and 23 of 
the Constitution of North Carolina. The traditional test for 
ineffective assistance of counsel was adopted by the North 
Carolina Supreme Court in State v. Sneed, 284 N.C. 606,201 S.E. 
2d 867 (1974). In  tha t  case Justice Branch (now Chief Justice) 
stated the rule for the Court: 

[Tlhe incompetency (or one of its many synonyms) of coun- 
sel for the defendant in a criminal prosecution is not a 
Constitutional denial of his right to effective counsel unless 
the attorney's representation is so lacking tha t  the trial 
has become a farce and a mockery of justice. Snead v. 
Smyth, 273 F. 2d 838; Doss v. State of North Carolina, 252 F. 
Supp. 298; Edgerton v. State ofNorth Carolina, 230 F. Supp. 
264; DuBoise v. State of North Carolina, 225 F. Supp. 51; 
Jones v. Balkcom, 210 Ga. 262,79 S.E. 2d 1, cert. den. 347 U.S. 
956, 98 L. Ed. 1101; See Annot., 74 A.L.R. 2d 1390 (1960), 
Conviction - Incompetency of Couilsel. 

284 N.C. a t  612,201 S.E. 2d a t  871. We think tha t  this standard is 
a good one, because a subsequent view of the record of a crimi- 
nal trial will usually reveal some error in counsel's judgment or 
in his use of trial tactics. Defendants should be protected from 
the errors of ineffective counsel, but it is certainly not our 
purpose or intent to encourage frivolous or unwarranted claims 
which would result in the unnecessary trials of their counsel. 

There are  no specific criteria for determining whether a 
defendant has received the effective assistance of counsel. 
"[Elach case must be approached upon an  ad hoe basis, viewing 
circumstances as  a whole, in order to determine whether an 
accused has been deprived of effective assistance of counsel. 
(Citations omitted.)" State v. Sneed, supra, a t  613,201 S.E. 2d a t  
872. 
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Defendant cites several tactical errors which he alleges his 
counsel made a t  trial and he argues tha t  these errors amount to 
a violation of his constitutional rights. Defendant first con- 
tends that  his trial counsel's failure to move pursuant to G.S. 
158-1225 for the exclusion of the three State's witnesses from 
the courtroom until each one was called to testify is evidence of 
ineffective assistance of counsel. He argues tha t  because the 
State's witnesses were allowed to hear each others' testimony it 
was possible t h a t  their own memory of the events to which they 
testified was reinforced or even colored by suggestion which 
caused each one's testimony to more closely coincide with the 
others. 

Defendant's alleged correlation between the certainty of 
each witness's testimony, and the fact tha t  the witness heard 
another witness's statements prior to his own is completely 
speculative. Even if defendant's counsel had moved for the 
exclusion of the State's witnesses from the courtroom there is 
no assurance tha t  the judge would have ordered it. G.S. 15A- 
1225 states: 

Upon motion of a party the judge may order all or some of 
the witnesses other than  the defendant to remain outside 
of the courtroom until called to testify . . . . (Emphasis 
added.) 

The trial judge's decision on whether to make an  order of exclu- 
sion is discretionary. There is no indication from the record tha t  
counsel's failure to so move was a tactical mistake, and even if 
there were, a n  error of judgment of this nature is not itself an  
indication tha t  counsel was rendering ineffective assistance. 

The defendant next complains t ha t  his trial counsel was 
ineffective because he failed to object to the in-court identifica- 
tion of the defendant by the State's witnesses and because he 
failed to request a voir dire examination of those witnesses to 
determine the admissibility of their identifications. The North 
Carolina Supreme Court has  previously dealt with the question 
of whether failure to object to and request a voir dire examina- 
tion of a witness's in-court identification amounts to a constitu- 
tional violation. In State v. Mathis, 293 N.C. 660,239 S.E. 2d 245 
(1977)' the Court stated: 
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The record indicates no impermissible pre-trial identifica- 
tion procedures. While the defendant's counsel did not re- 
quest a vo i r  d i re  examination of the prosecuting witness 
before she was permitted to identify the defendant in-court 
as her assailant, the record indicates no basis for the belief 
that  such an  examination would have tainted her in-court 
identification . . . . Under these circumstances, the failure 
of counsel to demand a v o i r  d i re  examination of the pros- 
ecuting witness, prior to her  in-court identification, can- 
not be deemed such evidence of ineffective assistance of 
counsel as  to warrant  the granting of a new trial. 

293 N.C. a t  670-71, 239 S.E. 2d a t  252. 

The Court's reasoning is equally applicable here. The rec- 
ord does not indicate any impermissibly suggestive pretrial 
identification procedures tha t  would taint the witnesses' in- 
court identifications. All of the  State's witnesses' identifica- 
tions were positive, and i t  appears from the record tha t  each 
witness had ample time to view the defendant during the course 
of the robbery. There is no basis for the belief tha t  had counsel 
objected or moved for a voir  dire that any taint of the in-court 
identification testimony would have been discovered. No de- 
fense counsel is required to make frivolous motions or objec- 
tions. In view of the facts of this case defendant's counsel's 
failure to object or move for a v o i r  d i re examination is not 
indicative of ineffective representation. 

Finally, defendant makes a general allegation that  his trial 
counsel did not skillfully conduct the presentation of his evi- 
dence. Specifically, he complains tha t  defense counsel, when 
establishing defendant's alibi defense, questioned him about 
his whereabouts on 1 January 1979 instead of 3 January 1979 
when the robbery actually occurred; defense counsel did not 
attempt to establish on redirect examination tha t  a statement 
defendant gave the authorities was not act,ually inconsistent 
with his testimony a t  trial; defense counsel did not negate the 
negative impact of the testimony of the State's rebuttal wit- 
ness, Robert Zillgitt, by showing tha t  defendant had been a t  
Slosman Corporation on 3 January  1979 to collect his last 
paycheck and not to work; defense counsel failed to move for 
dismissal on the grounds of insufficiency of the evidence a t  the 
close of all the evidence. 
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We have examined the record with respect to each one of 
these errors of which defendant complains. We find tha t  defense 
counsel was confused in his references to the date of the rob- 
bery on direct examination of the defendant. However, the 
defendant corrected the mistake upon cross-examination, and 
defense counsel made no further improper references to the 
date. Defendant himself upon cross-examination attempted to 
reconcile the earlier statement he had given the  police with his 
testimony a t  trial as  to his whereabouts on the night of the 
robbery. Defense counsel did t ry  to negate the effect of State's 
rebuttal witness, Robert Zillgitt, through cross-examination. 
The defense counsel's reluctance to probe into the matter any 
further after defendant and his wife had both testified that  
defendant had been a t  work a t  Slosman's t ha t  day is under- 
standable and is not indicative of ineffective assistance of coun- 
sel. The defense counsel's failure to move for dismissal on the 
grounds of insufficient evidence a t  the close of all the evidence 
did not prejudice the defendant, because the sufficiency of the 
evidence is reviewable on appeal without regard to whether a 
motion was made a t  trial. G.S. 15A-1227(d). 

We have examined each of the errors which defendant 
alleges his trial counsel made in his representation. Viewing 
them both individually and collectively we have determined 
that the defense counsel's representation was not so lacking 
that  the trial became "a farce and mockery of justice." We hold 
that under the  standard adopted in North Carolina defendant's 
constitutional right to the effective assistance of counsel has 
not been violated, and there is no error. 

Judges CLARK and MARTIN (Harry C.) concur. 

JAFFA S. WATSON v. DAVID C. WATSON 

No. 8024DC174 

(Filed 7 October 1980) 

1. Rules of Civil Procedure B 15.1- answer amended after case calendared - no 
error 

The trial court did not e r r  in allowing defendant's motion to amend his 
answer after t h e  case was calendared for trial, since plaintiff failed to show 
prejudice because t h e  motion was granted; defendant's original counsel had 
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been removed from the  case upon plaintiff's motion; and the  motion for 
amendment was the  first appearance by defendant's new counsel. 

2. Divorce and Alimony 8 28.1; Judgments § 39; Estoppel § 4.3- foreign divorce 
decree - validity - reliance on decree by plaintiff - summary judgment for 
defendant proper 

In  plaintiff's action to  have a Florida divorce judgment declared invalid, 
the  trial court properly entered summary judgment for defendant where 
defendant submitted a certified copy of the  official court record of the  Flor- 
ida divorce action; the  judgment was valid on i t s  face, and defendant's 
pleadings asserted the validity of the decree and the legitimacy of defend- 
ant's domicile a t  the  time of t h e  original action; plaintiff offered no proof of 
the matter  other t h a n  her  own allegations contained in her  pleadings, brief, 
and affidavit; included in t h e  record was a notarized document signed by 
plaintiff s ta t ing t h a t  "undersigned acknowledges receipt of the  complaint in 
this cause [the Florida divorce action], accepts t h e  service thereof and enters 
a general appearance in  this  cause"; and plaintiff admitted in  a "Compro- 
mise Settlement Agreement," copies of which both plaintiff and defendant 
entered into the  record, t h a t  she had been divorced from defendant a t  a n  
earlier time. Moreover, even if the  Florida divorce were invalid and if plain- 
tiff otherwise had standing to contest the  decree, she would be estopped from 
doing so, since she relied upon t h e  divorce judgment, without raising the 
question of i ts  validity, in entering a settlement agreement under which she 
received valuable consideration. 

APPEAL by plaintiff from Braswell, Judge. Judgment en- 
tered 23 September 1979 in District Court, WATAUGA County. 
Heard in the Court of Appeals 28 August 1980, a t  Waynesville, 
North Carolina. 

Plaintiff brought this action seeking to have a Florida di- 
vorce judgment declared invalid. She additionally sought to 
restrain defendant from remarrying, to set aside a property 
settlement, and to obtain alimony, a s  well as  other relief not 
germane to this appeal. 

Plaintiff, Jaffa S. Watson, and defendant, David C. Watson, 
were married on 15 September 1965 in Watauga County, North 
Carolina. David Watson brought an  action for divorce in the 
state of Florida and was granted a final judgment of divorce on 
3 February 1969, in the Circuit Court of Saint Lucie County, 
Florida. Subsequent to the divorce, plaintiff and defendant 
lived together on some occasions and jointly purchased proper- 
ty. On 27 August 1975 the parties executed a compromise settle- 
ment agreement, prepared by plaintiff's attorney. The agree- 
ment divided property owned jointly and separately by the 
parties. 
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More than  a year after the settlement agreement was en- 
tered into, on 8 November 1976, plaintiff instituted this action. 
She now seeks to have the  Florida divorce judgment declared 
void on the grounds tha t  the Florida court had no jurisdiction 
because defendant was not a bona fide resident of that  state. 
After considerable delay, defendant's attorney was removed 
from the case upon plaintiffs motion. In  his first appearance in 
the case, defendant's new counsel filed a motion to amend de- 
fendant's answer on 20 February 1979, after the case had been 
calendared for the following week. The motion was allowed. 
Defendant then moved for summary judgment pursuant to 
Rule 56 of the North Carolina Rules of Civil Procedure. Upon 
submission of briefs and affidavits by the parties, Judge Bras- 
well granted the summary judgment motion in part, dismissing 
plaintiff's claims for invalidating the divorce judgment, for an  
injunction against defendant's remarriage, and for temporary 
alimony. The action for nullifying the settlement agreement 
was not dismissed. Plaintiff appeals from the granting of defend- 
ant's motion to amend and to the entry of summary judgment. 

Homesley, Jones, Gaines, Dixon & Fields, by Wallace W. 
Dixon, for plaintiff appellant. 

James M. Deal, Jr. for defendant appellee. 

MARTIN (Harry C.), Judge. 

[I] Plaintiff's first assignment of error is tha t  the trial court 
abused i ts  discretion in  allowing defendant to amend his 
answer after the case was calendared for trial. N.C.G.S. 1A-1, 
Rule 15(a), allows amendments to be made after the action has 
been placed upon the trial calendar "only by leave of the court 
or by written consent of the adverse party; and leave shall be 
freely given when justice so requires." This rule has been liber- 
ally construed and the trial judge has been given broad discre- 
tion in granting such motions. Gladstein v. South Square Assoc., 
39 N.C. App. 171,249 S.E. 2d 827 (1978), disc. rev. denied, 296 N.C. 
736 (1979); Hudspeth v. Bunxey, 35 N.C. App. 231,241 S.E. 2d 119, 
disc. rev. denied, 294 N.C. 736 (1978). The objecting party has the 
burden of satisfying the trial court t ha t  he would be prejudiced 
by the granting or denial of a motion to amend. Roberts v. 
Memorial Park, 281 N.C. 48, 187 S.E. 2d 721 (1972); Garage v. 
Holston, 40 N.C. App. 400, 253 S.E. 2d 7 (1979). The exercise of 
the court's discretion is not reviewable absent a clear showing 
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of abuse thereof. Garage, supra; Willow Moz~ntain COT. v. Pa r -  
key, 37 N.C. App. 718,247 S.E. 2d 11, disc. rev. denied, 295 N.C. 
738 (1978). 

Plaintiff argues tha t  she demonstrated prejudice because 
the motion for amendment was made on the day the trial calen- 
dar was called and plaintiff had subpoenaed witnesses from 
other cities. There is, however, no time limit for amendment 
under Rule 15. Gladstein, supra. Defendant's original counsel 
had been removed from the  case upon plaintiff's motion and the 
motion for amendment was the first appearance by defendant's 
new counsel. Under these circumstances, it is manifest t ha t  the 
trial judge acted within his sound discretion in granting defend- 
ant's motion to amend his answer, and the assignment of error 
is overruled. 

[2] Plaintiff's other assignment of error, t ha t  the trial court's 
granting summary judgment to defendant on three of plain- 
tiff's four claims for relief was improper, is based upon the 
argument tha t  the 1969 divorce was void. Plaintiff alleges tha t  
defendant lacked the requisite domicile in Florida to bestow 
jurisdiction upon the courts of tha t  state. Plaintiff argues tha t  
she made no appearance in the divorce case and is not barred 
from presently attacking the validity of the Florida court's final 
judgment. Plaintiff thus launches a collateral attack upon the 
judgment. "A collateral attack is one in which a plaintiff is not 
entitled to the relief demanded in the complaint unless the 
judgment in another action is adjudicated invalid." 8 Strong's 
N.C. Index 3d Judgments 8 16, a t  41 (1977). See also Thrasher v. 
Thrasher, 4 N.C. App. 534,167 S.E. 2d 549, cert. denied, 275 N.C. 
501 (1969). 

I t  is well established tha t  a divorce decree, rendered in the 
state of domicile of one of the spouses, is entitled to recognition 
in other states under Article IV, Section 1, of the United States 
Constitution, even though the defendant spouse in the divorce 
action was not personally before the court. Williams v. North 
Carolina, 317 U.S. 287,87 L. Ed. 279,143 A.L.R. 1273 (1942). See 
Martin v. Martin, 253 N.C. 704,118 S.E. 2d 29 (1961). If the party 
obtaining the divorce in fact fulfilled the domicile requirements 
under the rendering state's law, i t  is immaterial tha t  domicile 
was established solely for the purpose of obtaining a divorce. 1 
R. Lee, N.C. Family Law 8 96 (4th ed. 1979). But  cf. Shaffer v. 
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Heitner, 433 U.S. 186,53 L. Ed. 2d 683 (1977) (minimum contacts 
necessary for all assertions of state court jurisdiction to comply 
with requirements of due process clause). However, the issue of 
whether the spouse was in fact domiciled in tha t  state, in order 
to give the court subject matter jurisdiction, remains open for 
reexamination when the  judgment in a n  ex parte divorce is 
attacked in another state. Williams v. North Carolina, 325 U.S. 
226,89 L. Ed. 1577,157 A.L.R. 1366, rehearing denied, 325 U.S. 
895, 89 L. Ed. 2006 (1945). Although false testimony alone is 
generally not a ground for setting aside a divorce, perjury for 
the purpose of falsely conferring jurisdiction is regarded as  a 
fraud on the court and may be sufficient to  render a resulting 
judgment void. 1 R. Lee, supra, § 90. See Thrasher, supra. Even 
though a judgment obtained without proper jurisdiction would 
generally be considered void, a spouse who participated in the 
divorce action may not later attack the decree where the decree 
is not susceptible to attack in the courts of the  state which 
rendered it. Sherrer v. Sherrer, 334 U.S. 343, 92 L. Ed. 1429, 1 
A.L.R. 2d 1355 (1948); Coe v. Coe, 334 U.S. 378,92 L. Ed. 1451,l 
A.L.R. 2d 1376 (1948). See Johnson v. Muelberger, 340 U.S. 581,95 
L. Ed. 552 (1951). 

When jurisdiction is attacked, there is a presumption in 
favor of the validity of the judgment. Lack of jurisdiction in a 
suit on a foreign judgment must be proved by the party chal- 
lenging it, unless i t  affirmatively appears from the  opposing 
party's pleadings or from the judgment itself. Thomas v. Frosty 
Morn Meats, 266 N.C. 523, 146 S.E. 2d 397 (1966). See also 
Thrasher, supra. In  the  instant case the judgment is valid on its 
face and defendant's pleadings assert the validity of the decree 
and the legitimacy of defendant's domicile a t  the  time of the 
original action. Plaintiff offered no proof of the matter other 
than her own allegations contained in her  pleadings, brief, and 
affidavit. Rule 56(e), North Carolina Rules of Civil Procedure, 
states: 

When a motion for summary judgment is made and sup- 
ported a s  provided in this rule, an  adverse party may not 
rest upon the  mere allegations or denials of his pleadings, 
but his response, by affidavits or as  otherwise provided in 
this rule, must set forth specific facts showing tha t  there is 
a genuine issue for trial. 
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Plaintiff here has offered no such specific facts. 

The moving party is entitled to summary judgment if he 
presents material t ha t  would require a directed verdict in his 
favor if presented a t  trial, unless the party opposing the motion 
comes forward with evidence tha t  there is a triable issue of 
material fact. Pridgen v. Hughes, 9 N.C. App. 635,177 S.E. 2d 425 
(1970). Defendant submitted a certified copy of the  official court 
record of the  Florida divorce action. Included in the record is a 
notarized document signed by Jaffa S. Watson stating: "The 
undersigned acknowledges receipt of the  complaint in this 
cause, accepts the service thereof and enters a general appear- 
ance in this cause." Plaintiff admits t ha t  she signed the original 
form but alleges t ha t  she was not given any accompanying 
papers and signed the  paper a t  defendant's request. Her allega- 
tions are insufficient to deny the validity of the notarized docu- 
ment. 

Both parties have entered into the record copies of the 
"Compromise Settlement Agreement." That document stipu- 
lates tha t  "the parties hereto were . . . divorced in St. Lucie 
County, Florida, on February 3, 1969." Plaintiff was repre- 
sented by counsel upon the  signingof the agreement, which was 
prepared by her  attorney a t  her  request. Defendant was not 
represented by counsel a t  tha t  time. Plaintiffs claims for relief 
on the agreement itself were not dismissed by the  trial court, as  
material issues of fact relating to  i ts  execution were con- 
troverted, but plaintiff admitted in tha t  document tha t  she 
recognized tha t  she had been divorced from defendant a t  an  
earlier time. The evidence indicates tha t  defendant was domi- 
ciled in Florida a t  the  requisite time. His sworn testimony and 
tha t  of his witness in the  divorce action support the Florida 
court's conclusion t h a t  i t  had proper jurisdiction. Plaintiff 
offered no proof to the  contrary. We hold tha t  she did not pre- 
sent evidence sufficient to  demonstrate the  existence of a 
genuine issue of material fact regarding the validity of the 
Florida divorce. The motion for summary judgment was proper- 
ly granted. 

An additional basis for the granting of the summary judg- 
ment motion is t ha t  even if the divorce decree were invalid and 
if plaintiff otherwise had standing to contest the  decree, she 
would be estopped from doing so a t  this time. Plaintiff relied 
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upon the divorce judgment, without raising the question of i ts 
validity, in entering the 1975 settlement agreement. She re- 
ceived valuable consideration from the agreement; she now 
seeks to have it set aside in order to obtain a more favorable 
property division. 1 R. Lee, supra, § 98, a t  463-64, states: 

Conduct other than  participation in the foreign divorce 
proceeding may also be the basis for the application of the 
estoppel doctrine. One seeking relief from a divorce decree, 
either domestic or foreign, may, by reason of his conduct 
subsequent to the rendition of the decree, be estopped from 
attacking it. A person cannot attack a divorce decree after 
using the benefits which it confers. 

The doctrine of estoppel is applicable even though the 
plaintiff has obtained a divorce in an  ex parte proceeding in 
a proceeding in a state in which neither the plaintiff nor the 
defendant is domiciled. 

Even if the decree were invalid, "[hlaving chosen to recognize 
the divorce by treating i t  a s  valid, the spouse [against whom an  
invalid divorce is obtained] cannot thereafter seek to impeach 
the jurisdiction of the court which rendered the decree." Id .  a t  
465. The time for plaintiff to have questioned the legitimacy of 
defendant's Florida residency and thereby the Florida court's 
jurisdiction, was in any event no la ter  than  the time she 
arranged for a property settlement on the basis of the divorce. 
Ideally, she should have raised the  issue a t  the  time she 
obtained notice of the action, when she received service and 
signed a form conceding to a general appearance. By not taking 
advantage of her earlier opportunities to protest, plaintiff is 
now estopped from raising the issue. 

Affirmed. 

Judges CLARK and HILL concur. 
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IN THE MATTER OF LORI AND VICKI REGISTER 

No. 805DC417 

(Filed 7 October 1980) 

1. Parent and Child $ 7; Divorce and Alimony 924.1- child support - mother's 
deliberate depression of income 

The court's finding t h a t  respondent mother is deliberately depressing 
her  income and is failing to fulfill he r  earning capacity because of her  
disregard for her  responsibility to  provide reasonable support for her  child 
by a previous marriage was supported by t h e  evidence where respondent 
testified t h a t  she has had one year of college; she has not worked in seven 
years except for a two week period when she was separated from her  second 
husband; she received pay of $160 for those two weeks; she is in good physical 
condition; and she does not work because she feels there would be nothing 
left after paying transportation costs and the  cost of care for a child by her 
second marriage. 

2. Parent and Child 8 7; Divorce and Alimony § 24- child support by both parents 
G.S. 50-13.4(b) does not require a finding t h a t  t h e  father  is unable to bear 

alone the  burden of supporting a minor child prior to  ordering support 
payments by the  child's mother, and the  s tatute  authorized the court to 
order support of a minor child by both parents  where the  child was removed 
from the  mother's home pursuant  to  a petition filed by the  social services 
office alleging t h a t  she was abused, and t h e  child remained in the custody of 
her  grandparents upon order of the  court when the  mother resumed marital 
habitation with her  second husband. 

Judge WELLS dissenting. 

APPEAL by respondent from Burnett, Judge. Order entered 
12 December 1979 in Juvenile Court, NEW HANOVER County. 
Heard in the Court of Appeals 18 September 1980. 

This action originally came before the court on a juvenile 
petition filed by the New Hanover County Department of Social 
Services alleging the two girls, Lori and Vicki Register, were 
abused children under N.C.G.S. 7A-278(4) [N.C.G.S. 7A-517(1) 
effective 1 January 19801. Judge Burnett  ordered on 12 Septem- 
ber 1978 tha t  the mother Carol Malpass retain custody of the 
minor children pursuant to a 1968 divorce decree from Kenneth 
Register, but tha t  she apprise the court in the event of a recon- 
ciliation between her and Dudley Malpass before either child 
reached the age of eighteen. Upon a motion for review filed by 
the children's guardian ad litem, the court found as fact tha t  
Carol and Dudley Malpass had resumed marital cohabitation, 
and tha t  "it would be in the best interests and welfare of the 
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child if custody of the child, Vicki Register, be in the  maternal 
grandmother ,  Lucy Jordan ,  and  h e r  husband,  t h e  step- 
grandfather, Henry Jordan." The court thereupon ordered both 
Kenneth Register and Carol Malpass to pay $12.50 per week to 
Lucy and Henry Jordan for the maintenance and support of 
Vicki Register. 

The matter  was reviewed six months later by order of the 
court, where Carol Malpass objected to the court's order tha t  
she contribute to the support of her  minor child, Vicki Register. 
The hearing was continued until 4 September 1979. Carol Mal- 
pass testified a t  the hearing that:  she finished one year of 
college; had worked only two weeks of the past seven years; has 
no estate of her  own; owns no property, savings account, stocks, 
bonds or other assets; has  no income from any source; has  a 
six-year-old child by her  second marriage (to Dudley Malpass); 
and does not work because she feels her earnings would not 
cover the travel expense and child care costs. 

The court found a s  fact that:  

(1) Carol Malpass is the natural mother of Vicki Regis- 
ter, and the  said Carol Malpass has completed one year of 
college. She is in good health and in good physical condition. 
Carol Malpass has  not been employed in 1979 and has had 
no income from any source during 1979 and is deliberately 
depressing her  income, and is failing to fulfill her  earning 
capacity because of her disregard of her  responsibility to 
provide reasonable support for her  child. Carol Malpass 
worked temporarily in 1978 for a period of two weeks while 
temporarily separated from he r  present husband and 
earned during said two weeks the sum of $150. Other than  
tha t  two weeks period of work, the said Carol Malpass has 
not been employed for more than  seven years prior to this 
hearing. The said Carol Malpass has no savings accounts, 
stocks or bonds, and no income. She has a young child a t  
home by her  present marriage who is six years of age. She 
testified tha t  the $12.50 per week which she had previously 
been sending for the  support of said Vicki Register had 
been paid by her  husband. Upon inquiry by the  Court, the 
said Carol Malpass testified tha t  she was not working now 
because she would have nothing left after buying gas and 
paying someone to look after her  six-year-old child. When 
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Carol Malpass and her  present husband, Dudley Malpass 
separated in the  latter part  of 1978, the two of them bor- 
rowed the  sum of $15,000 on the marital home, which said 
$15,000 was paid to Carol Malpass by Dudley Malpass as  a 
lump sum property settlement. Upon the resumption of 
those marital relations two weeks later, the said $15,000 
was repaid by the  said Carol Malpass to the lender who had 
originally loaned said sum to her  and her husband. The said 
Carol Malpass is now living with her present husband fol- 
lowing the reconciliation. 

(2) Kenneth Register, the father of Vicki Register, is an  
able-bodied man, regularly and gainfully employed and 
earning approximately $ per month. Kenneth 
Register has  agreed to pay for the support of Vicki Register 
the sum of $15 per week. 

Based on the  findings of fact above, the court concluded 
tha t  Carol Malpass had the earning capacity to support her 
child and tha t  the  child needed $30 per week support. The court 
ordered on 12 December 1979 both Carol Malpass and Kenneth 
Register to contribute $15 each per week for the maintenance 
and support of Vicki Register. Carol Malpass appeals from this 
order of support. 

William G .  Smith and  Bruce H. Jackson, Jr., for respondent 
appellant. 

Attorney General Edmisten, by Assistant Attorney General 
Henry H. Burgwyn, amicus curiae. 

ARNOLD, Judge. 

Respondent Carol Malpass contends: first, t h a t  the evi- 
dence does not support Judge Burnett's finding of fact t ha t  she 
"is deliberately depressing her income, and is failing to  fulfill 
her earning capacity because of her  disregard for her  responsi- 
bility to provide reasonable support for her child," and second, 
tha t  the findings of fact fail to support the judge's conclusion 
tha t  Ms. Malpass has  the  earning capacity to support her  child. 
Finally, appellant argues tha t  N.C.G.S. 50-13.4(b) which gov- 
erns the support of minor children mandates Kenneth Register, 
the child's natural father, bear the entire burden of supporting 
Vicki. 
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[I] Ms. Malpass stringently protests the judge's finding tha t  
she deliberately depressed her income, yet her own testimony 
provides evidence to support such a finding. She testified: she 
has a high school degree and one year of college; she has not 
worked in seven years except for a two week period when she 
was separated from Mr. Malpass; payment for the two weeks 
was approximately $160; she is in good physical condition; and 
she does not work because she feels there would be nothing left 
after paying for child care and transportation costs. While re- 
spondent attempted to explain why she does not work, her 
testimony does support the finding tha t  she deliberately de- 
pressed her income. She is physically able to work and is a s  well 
or better educated than  a major portion of the nation's work 
force. 

Despite the recent influx of women in the work force, we 
recognize tha t  Ms. Malpass has the absolute right to stay a t  
home and care for her six-year-old child. However, she also has 
the legal and moral obligation to support her minor child. 

[2] Ms. Malpass asserts t h a t  N.C.G.S. 50-13.4(b) relieves her of 
this obligation by placing on the father the primary responsibil- 
ity of support. The statute provides: 

(b) In  the absence of pleading and proof tha t  circum- 
stances of the  case otherwise warrant,  the father, the 
mother, or any person, agency, organization or institution 
standing in loco parentis shall be liable, in tha t  order, for 
the support of a minor child. Such other circumstances may 
include, but shall not be limited to, the relative ability of all 
the above-mentioned parties to provide support or the in- 
ability of one or more of them to provide support, and the 
needs and estate of the child. Upon proof of such circum- 
stances the judge may enter an  order requiring any one or 
more of the above-mentioned parties to provide for the 
support of the child, a s  may be appropriate in the particular 
case . . . . 

The record in this case contains adequate "proof tha t  the cir- 
cumstances" warrant support by the mother in addition to  the 
natural father. The child, Vicki, was removed from the home 
pursuant to a petition filed by the  social services office alleging 
tha t  she was abused. When Ms. Malpass decided to  resume 
marital habitation with her  second husband. the  child re- 
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mained in the custody of her grandparents upon order of the 
court. Vicki continues to live with her grandparents. 

The appellant argues tha t  "other circumstances" in the 
statute should be limited to a showing tha t  the father is unable 
to provide adequate support for the child based on his income 
and position in life. However, the statute itself states: "Such 
other circumstances may include, but shall not be limited to 
. . . "  proof tha t  the father cannot provide support. Appellant 
also cites multiple authorities for the proposition tha t  she 
should not pay support under the  statutory scheme. None of the 
cases cited involved a fact situation similar to the one a t  hand. 
Hicks v. Hicks, 34 N.C. App. 128,237 S.E. 2d 307 (1977), cited by 
appellant, recognizes the mother's obligation to support her 
child. This Court stated tha t  where the plaintiff-mother sought 
reimbursement for support expenses "The plaintiff is not enti- 
tled to be compensated for support for the children provided by 
others, nor is she entitled to be reimbursed for sums expended 
by her  for the support of the children which represent her share 
of support as  determined by the trial judge . . . . "  Id. a t  130. 

N.C.G.S. 50-13.4(b) authorizes the judge to order support of 
a minor child by both parents under circumstances such as 
those in this case. Further,  the s tatute  does not require a find- 
ing by the trial court tha t  the father is unable to bear the 
support burden alone prior to ordering payments by the child's 
mother. 

The evidence supports the findings of fact and the findings 
logically lead to the conclusions by the trial judge. The decision 
of the trial judge is 

Affirmed. 

Judge ERWIN concurs. 

Judge WELLS dissents. 

Judge WELLS dissenting. 

I must respectfully dissent from the majority opinion for 
the reason tha t  it has the effect of placing upon mothers a 
burden of support of minor children equal to tha t  of fathers. In 
Tidwell v. Booker, 290 N.C. 98,225 S.E. 2d 816 (1976), in Wells v. 
Wells, 227 N.C. 614, 44 S.E. 2d 31 (1947), and in many cases 
preceding Wells, see cases cited therein, our Supreme Court has 
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said again and again tha t  fathers have the primary duty of 
support. In the case sub j ud ice ,  the trial court made no effort 
toward fidelity to this principle of law: he simply found the 
mother equally responsible. This matter should be remanded 
with instructions for a determination as  to the father's ability 
to meet his primary duty of support. 

STATE O F  NORTH CAROLINA v. JOHN HENRY McGUIRE 

No. 8023SC330 

(Filed 7 October 1980) 

1. Criminal Law 5 66.20- pretrial identification procedures - voir dire hearing - 
failure to find facts 

While i t  is preferable t h a t  the  trial judge make detailed findings of fact 
after a hearing to determine whether out-of-court identification procedures 
were impermissibly suggestive, failure to do so is not error when there is no 
conflict in the  evidence presented a t  t h e  hearing. 

2. Criminal Law 5 66.3- pretrial identification procedures - finding of no imper- 
missible suggestiveness - review by appellate court 

Where the  trial judge finds and concludes t h a t  out-of-court identifica- 
tion procedures were not "impermissibly suggestive," such finding and 
conclusion is binding on t h e  appellate court when the  record contains evi- 
dence supporting the  finding and conclusion. 

3. Criminal Law 5 66.9- photographic identification procedure - photographs 
different size - some photographs in color 

The fact t h a t  photographs first exhibited to  a witness were not all the  
same size and some were in  color while others were in black and white did 
not render t h e  photographic identification improper. 

4. Criminal Law 5 66.6- lineup - officer telling defendant to hold head up 
Evidence tending to show t h a t  defendant held his head down a t  a lineup 

and was told by t h e  officer in charge to  "hold your head up" does not require 
a finding t h a t  t h e  lineup was impermissibly suggestive, especially where 
the  evidence tends to  show t h a t  all of the  people in t h e  lineup were black 
males of similar age and physical characteristics. 

5. Criminal Law 5 66.15- in-court identification - independent origin - no taint 
from pretrial procedures - failure to make detailed findings 

The trial court did not e r r  in failing to  make detailed findings,of fact 
after a voir dire hearing on defendant's motion to suppress t h e  in-court 
identification of defendant a s  the  perpetrator of the  crimes charged on the  
ground t h a t  certain out-of-court identification procedures were impermis- 
sibly suggestive where the court found that  out-of-court identification proce- 
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dures were not impermissibly suggestive; the trial court's denial of defend- 
ant's motion implicitly included a conclusion tha t  the  victim's in-court 
identification of defendant was of independent origin and not tainted by 
any out-of-court identification procedure; and the proximity of the  victim to 
defendant for more than  a n  hour and the  victim's opportunity to  observe 
defendant duringdaylight hours clearly demonstrate t h a t  his in-court iden- 
tification was  of independent origin and not tainted by any  out-of-court 
procedure. 

6. Criminal Law § 86.6- impeachment -refusal to play back voir dire testimony 

Where t h e  victim testified on cross-examination t h a t  he  did not recall 
his testimony on a particular point during a voir dire, the  trial court did not 
e r r  in refusing to play back the  voir dire a s  a method of impeaching the 
victim. , 

7. Criminal Law § 71- shorthand statement of fact 

An officer's testimony t h a t  t h e  victim's wrists "had marks coming all 
the way around a s  if i t  had been tied" was competent a s  a shorthand 
statement of fact. 

8. Criminal Law § 34.5- officer's communications with Department of Correc- 
tions - relevancy to show how person matching victim's description was found 

An officer's testimony concerning "communications with t h e  Depart- 
ment of Corrections" was relevant to show how the  police came to find a 
person matching t h e  description given by a victim of kidnapping and crime 
against nature; furthermore, defendant was not prejudiced by such testi- 
mony since any connection between defendant and prisoners in a nearby 
correctional center was quickly dispelled by a n  officer's testimony t h a t  all 
the  inmates were accounted for. 

9. Crime Against Nature § 3; Kidnapping § 1.2- sufficiency of evidence 
The State's evidence was sufficient for the  jury in a prosecution for the  

kidnapping of and crime against na ture  with a n  eleven year old boy. 

10. Kidnapping § 1.3- kidnapping person under age 16 - absence of parents' 
consent - erroneous instruction - absence of prejudice 

Defendant was not prejudiced by a portion of the  charge in  which the 
court stated t h a t  two of t h e  essential elements of kidnapping a person 
under the age of 16 were " that  t h e  victim did not consent, t h a t  the  victim 
had not reached his sixteenth birthday," where the  court in other portions 
of the  charge instructed the  jury t h a t  before i t  could find defendant guilty of 
kidnapping t h e  S ta te  mus t  prove beyond a reasonable doubt, among other 
things, that "he had not reached his sixteenth birthday; and that  his par- 
ents did not consent t o  his confinement or restraint." 

APPEAL by defendant from Riddle, Judge. Judgment  en- 
tered 27 September 1979 in Superior Court, WILKES County. 
Heard in the  Court of Appeals on 10 September 1980. 

Defendant was  charged with kidnapping in violation of G.S. 
§ 14-39 and with crime agains t  na tu re  in violation of G.S. § 
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14-177. On 19 September 1979, before trial, defendant moved to 
suppress the identification testimony of the prosecuting wit- 
ness on the grounds tha t  a lineup and certain photographic 
identification procedures in which the prosecuting witness 
identified defendant were impermissibly suggestive. A voir dire 
hearing was conducted and the court thereafter denied the 
motion. 

The State's evidence tended to show the following: 

On 16 May 1979, the prosecuting witness, eleven years of 
age, was a t  a city park participating in a baseball team practice 
tha t  ended around 6:30 p.m. While the prosecuting witness was 
waiting for his father to pick him up, he was approached by a 
man, identified as  defendant, wearing beige pants and a yellow 
cap. Defendant began talking with the prosecuting witness, 
then grabbed the youth's arm and dragged him into some near- 
by woods beside a "little creek." The prosecuting witness tried 
to resist, saying, "I want to go home," but defendant replied, 
"Hush up," in a "mean kind of way." Defendant tied the pros- 
ecuting witness' hands with a piece of rope, laid him on the 
ground on his stomach, and proceeded to remove his pants and 
underwear. Defendant "raped" the prosecuting witness for 
"about thirty minutes." Defendant then took the prosecuting 
witness, whose hands remained tied, to several other areas 
within the park, ducking out of sight when a car passed. Defend- 
ant  then took the prosecuting witness behind a warehouse, 
where defendant again "raped" the prosecuting witness for 
"about twenty or thirty minutes." Defendant then cut the rope 
holding the prosecuting witness' hands together, telling the 
youth tha t  if anyone was told, defendant would kill the youth's 
parents. Defendant walked away and the prosecuting witness 
ran to a nearby store where a n  employee called the youth's 
parents. 

Defendant offered no evidence. 

Defendant was found guilty a s  charged in both cases and 
from judgments imposing prison sentences of "not less than 
forty (40) nor more than forty-five (45) years . . ."for kidnapping 
and "not less than  nor more than ten (10) years . . . "  for crime 
against nature, defendant appealed. 

Attorney General Edmisten, by Assistant Attorney General 
Douglas A. Johnston, for the State. 
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Max F. Ferree, by William C. Gray, Jr. ,  for the defendant 
appellant. 

HEDRICK, Judge. 

By his first and second assignments of error, defendant 
argues tha t  the trial judge erred in failing to make "proper and 
required" findings of fact after a voir dire hearing on defend- 
ant's motion to suppress the witness' in-court identification of 
defendant a s  the perpetrator of the crimes charged because 
certain out-of-court identification procedures were impermis- 
sibly suggestive. 

In  determining whether out-of-court identification proce- 
dures are impermissibly suggestive, the trial judge must evalu- 
ate several factors, such a s  the opportunity of the witness to 
view the criminal a t  the time of the crime, the degree of atten- 
tion of the witness, the accuracy of the witness' prior descrip- 
tion of the criminal, the level of certainty demonstrated by the 
witness a t  the challenged confrontation, and the length of time 
between the crime and the confrontation. State v. Nelson, 298 
N.C. 573, 260 S.E. 2d 629 (1979); State v. Henderson, 285 N.C. 1, 
203 S.E. 2d 10 (1974), modified, 428 U.S. 902,96 S. Ct. 3202,49 L. 
Ed. 2d 1205 (1976). Based on these factors, he must find whether 
under the totality of the circumstances the out-of-court proce- 
dures were so impermissibly suggestive and conducive to irrep- 
arable mistaken identification a s  to  be a denial of due process. 
State v. Watson, 294 N.C. 159, 240 S.E. 2d 440 (1978); State v. 
Yancey, 291 N.C. 656, 231 S.E. 2d 637 (1977). 

[1,2] While i t  is preferable tha t  the trial judge make detailed 
findings of fact after a hearing to determine whether out-of- 
court identification procedures were impermissibly suggestive, 
failure to do so is not error when there is no conflict in the 
evidence presented a t  such a hearing. State v. Dunlap, 298 N.C. 
725,259 S.E. 2d 893 (1979); State v. Covington, 290 N.C. 313,226 
S.E. 2d 629 (1976); State v. Russell, 22 N.C. App. 156,205 S.E. 2d 
752, cert. denied and appeal dismissed, 285 N.C. 667,207 S.E. 2d 
764 (1974). Where, as  here, the trial judge finds and concludes 
tha t  the out-of-court identification procedures were not "im- 
permissibly suggestive," such a finding and conclusion is bind- 
ing on the appellate court when the record contains evidence 
supporting such a finding and conclusion. State v. Dunlap, su- 
pra; State v. Gibbs, 297 N.C. 410,255 S.E. 2d 168 (1979). Moreover, it 
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is not error to admit the in-court identification of defendant as 
the perpetrator of the crime by the witness, when the record 
discloses tha t  the out-of-court identifications are  not imper- 
missibly suggestive, and the in-court identification is of inde- 
pendent origin and based solely on what the witness observed 
during the commission of the crime. State v. Hamilton, 298 N.C. 
238,258 S.E. 2d 350 (1979); State v. Simms, 41 N.C. App. 451,255 
S.E. 2d 282 (1979). 

[3] In the present case, the trial judge did find and conclude 
that  the out-of-court identification procedures were not imper- 
missibly suggestive. We have carefully reviewed the evidence 
adduced on voir dire and find it not to be in conflict with respect 
to any material fact and the evidence supports the conclusion 
made by the trial judge. The evidence on voir dire tending to 
show tha t  the photographs first exhibited to the witness were 
not all the same size, and tha t  some of the photographs were in 
color while others were in black and white, is of no legal signifi- 
cance and clearly does not require a finding on the part  of the 
trial judge tha t  the photographic identification procedure was 
not improper. The evidence regarding the photographic identi- 
fication clearly supports the finding and conclusion of the trial 
judge in tha t  respect. 

[4] Evidence tending to show tha t  defendant a t  the "lineup" 
held his head down and was told by the officer in charge to "hold 
your head up" is not sufficient to dictate a finding by the trial 
judge that  the lineup was impermissibly suggestive. This is 
especially t rue when the evidence tends to show tha t  all of the 
people in the lineup were black males of similar age and physi- 
cal characteristics. The evidence, in our opinion, supports the 
trial judge's finding and conclusion regarding the lineup proce- 
dure. 

[5] Finally, implicit in the  finding of the trial judge, and in his 
denial of the motion to suppress, is the conclusion tha t  the 
in-court identification by the prosecuting witness was of inde- 
pendent origin and based solely on what he observed and ex- 
perienced during the commission of the crime, and such an 
in-court identification was not tainted by any out-of-court iden- 
tification procedure. Throughout, the witness insisted tha t  his 
assailant had a "large long scar approximately an inch and a 
half long located one inch above his right eyebrow," and the 
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record discloses t h a t  defendant did have such a scar. From the 
outset, the witness was able to give a description of defendant 
which ultimately led to his apprehension. A significant portion 
of the time tha t  the witness was in defendant's presence oc- 
curred during daylight hours. Also, the testimony indicates that 
the witness was in the presence of defendant for more than  one 
hour. The proximity of the  witness to defendant, and the wit- 
ness' opportunity to observe, demonstrate clearly t ha t  his in- 
court identification of defendant was of independent origin and 
not tainted by any out-of-court procedure. The totality of the 
circumstances in this case requires a holding on our part  tha t  
the denial of defendant's motion to suppress and the admission 
of the testimony of the prosecuting witness with respect to the 
identification of defendant was not error. These assignments of 
error have no merit. 

[6] On cross-examination, counsel for defendant asked the pros- 
ecuting witness several questions regarding whether he re- 
membered telling counsel tha t  "of those five pictures, four of 
them were color pictures and one picture was black and white" 
and tha t  "the one black and white picture in the group was 
larger than the four colored pictures." The prosecuting witness 
insisted tha t  he did not recall precisely what he had told counsel 
"this morning" (referring to the voir dire). Counsel for defend- 
ant  then asked the court to "play back the voir dire to refresh 
his recollection." The court denied the motion and the exception 
to this ruling is the basis for defendant's third assignment of 
error. In his brief, defendant contends tha t  the witness' re- 
sponse tha t  he could not recall what he said earlier "is a prior 
inconsistent statement . . . "  and tha t  "the Voir Dire should 
have been played back a s  a method of impeaching the witness." 
Obviously, a t  trial counsel sought to "refresh his recollection" 
and on appeal he wishes to  argue tha t  his purpose was to im- 
peach the witness. If the witness did not remember his earlier 
testimony, a reading of t ha t  testimony would not reveal a prior 
statement inconsistent with his current testimony. A reading 
of the witness' testimony on voir dire, in addition, would defeat 
the very purpose of conducting a voir dire outside the hearing of 
the jury. Finally, the scope of cross-examination is largely with- 
in the discretion of the trial judge and his rulings thereon will 
not be disturbed on appeal except when prejudicial error is 
disclosed. State v. Mayhand, 298 N.C. 418,259 S.E. 2d 231 (1979). 
We hold this assignment of error to be meritless. 
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[7] Defendant contends in his fourth assignment of error tha t  
the trial judge erred in "allowing a police officer not qualified as  
an  expert witness to give his opinion a s  to certain markings on 
the wrist of the prosecuting witness." This assignment of error 
is based upon the following testimony a t  trial: 

Q. What, if anything, did you observe about his wrists? 

A. His wrists had marks coming all the way around as  if it 
had been tied. 

The response of the police officer is not an  "opinion," but is 
merely a shorthand statement of a material and relevant fact, 
and as  such obviously did not prejudice defendant in any way. 
Defendant's fourth assignment of error is thus  without merit. 

[8] In his fifth assignment of error, defendant argues that  the 
trial judge erred in "allowing Officer David Pendry to testify as  
to communications with the Department of Corrections." De- 
fendant contends tha t  this testimony was "irrelevant evidence 
whose admission had the sole effect of exciting the prejudice of 
the jury." We disagree. The officer's testimony was relevant to 
show how the police came to find a person matching the descrip- 
tion given by the prosecuting witness. We also fail to see where 
any prejudice to defendant resulted from the testimony, since 
any connection between defendant and prisoners in a nearby 
correctional center was quickly dispelled by the  officer's testi- 
mony tha t  "all the inmates were accounted for." This assign- 
ment of error is meritless. 

[9] Defendant's seventh assignment of error is addressed to 
the denial of his motions to dismiss and for judgment as  of 
nonsuit. Suffice it to say the evidence is sufficient to require 
submission of these cases to the jury and to support the verdict. 
No useful purpose would be served by further elaboration on 
the evidence and the several elements comprising the crimes 
charged in the bills of indictment. 

[ lo]  Based on an  exception duly noted in the record, defend- 
ant  in his final assignment of error argues tha t  the court erred 
in not adequately describing the essential elements of the crime 
of kidnapping. The portion of the charge to  which defendant 
excepts is as  follows: "that the victim did not consent, that  the 
victim had not reached his sixteenth birthday, . . . "  Defendant 
argues tha t  the court should have instructed the jury "[tlhat 
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the victim had not reached his 16th birthday and his parents 
did not consent to this confinement, restraint. or removal." I t  is 
t rue tha t  G.S. § 14-39(a) provides: 

Any person who shall unlawfully confine, restrain, or re- 
move from one place to another, any other person 16 years 
of age or over without the consent of such person, or a n y  
other person under  the age of 16 years without the consent of 
a parent o r  legal custodian of such person, shall be guilty of 
kidnapping . . . (Our emphasis) 

In his instructions to the jury, the trial judge, in delineating the 
several elements of the crime of kidnapping, instructed the jury 
tha t  before i t  could find defendant guilty of kidnapping, the 
State must prove beyond a reasonable doubt, among other 
things, t ha t  "he had not reached his sixteenth birthday; and 
tha t  his parents did not consent to this confinement or re- 
straint." We hold that the charge, when read contextually as a 
whole, was free from prejudicial error, and defendant was in no 
way prejudiced by tha t  portion of the charge to which he ex- 
cepted. 

We hold tha t  defendant had a fair trial free from prejudicial 
error. 

No error. 

Judges HILL and WHICHARD concur. 

No. 8030SC24 

(Filed 7 October 1980) 

1. Assault and Battery 8 3.1- summary of evidence in instructions - no error 
In a n  action to recover for injuries sustained by plaintiff in a n  assault, 

the  trial court did not e r r  in  summarizing t h e  evidence; t h e  court positively 
charged t h e  jury t h a t  i t  was their duty to  determine what the evidence 
showed and if defendants were not satisfied with the  summary of t h e  evi- 
dence, they had a n  affirmative duty to make timely objection; and the  fact 
t h a t  t h e  jury returned to t h e  courtroom and asked one question with respect 
to  the  evidence allegedly improperly summarized did not indicate t h a t  the  
jury was confused on t h e  issue. 
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2. Assault and Battery 4 2- self-defense - instructions proper 

In  a n  action to recover for injuries sustained by plaintiff in  a n  assault,  
the  trial court properly instructed on self-defense where he plainly told t h e  
jury t h a t  if t h e  circumstances a t  t h e  time defendant acted "were such a s  
would create in  t h e  mind of a person of ordinary firmness a reasonable 
belief" t h a t  defendant's actions were necessary to  protect himself from 
bodily injury or offensive contact and t h a t  defendant had such a belief, then 
defendant would not be liable to  plaintiff, and where the  court instructed 
t h a t  self-defense was a defense only if defendant was not t h e  aggressor, or if 
defendant voluntarily entered into the  fight, he was t h e  aggressor, or unless 
he  thereafter attempted to abandon the  fight and gave notice to  plaintiff 
t h a t  he was doing so. 

3. Damages 8 17.7- punitive damages - instructions proper 

In  a n  action to recover for injuries sustained in a n  assault,  evidence was 
sufficient to  support t h e  trial court's instructions on punitive damages. 

4. Damages § 17.5- loss of earnings and profits - instructions proper 

In  an action to recover for injuries sustained in an assault, t h e  trial 
court properly instructed on damages for loss of profits, since plaintiff's 
business was small; the  income produced was largely due to  t h e  personal 
services and attention of plaintiff; and the  earnings of the  business could 
therefore afford a reasonable basis in  establishing plaintiffs loss of earn- 
ings. 

APPEAL by defendants from Ferrell, Judge. Judgment en- 
tered 18 September 1979 in Superior Court, HAYWOOD County. 
Heard in the Court of Appeals 26 August 1980, a t  Waynesville, 
North Carolina. 

Plaintiff brought this action for compensatory and punitive 
damages resulting from an alleged assault upon him by defend- 
an t  Wade Reece. Defendants stipulated tha t  on the occasion 
alleged Wade Reece was a n  agent of defendant Starlite Disco, 
Inc. 

Plaintiffs evidence showed tha t  on 25 March 1977 he was 
self-employed in the automobile body repair and paint business. 
He had one employee, Harry Jordan, and "after taxes and ev- 
erything was taken out," plaintiff received a n  income of about 
$150 a week. On this day, Jordan asked plaintiff to go with him 
to the Starlite Disco to look for Jordan's wife. They arrived a t  
the disco about 7:15 p.m., went inside, and plaintiff requested a 
lady a t  the desk to page Jordan's wife. She agreed to do so and 
told him he would have to wait outside. Two off-duty officers, 
Brown and McClure, a s  well a s  defendant Reece, were there in 
the area when he was asked to  wait outside. As plaintiff turned 
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to leave, he saw Reece's fist come toward him, and he was hit in 
the face. The next thing plaintiff remembered was waking up 
the next day in the hospital where he remained four days. He 
incurred a $708.55 hospital bill and a $290 doctor bill. He was 
unable to work for four weeks, and his income for the following 
two weeks was less than  usual. Plaintiff still suffers from the 
injuries he sustained. 

Defendants' evidence showed tha t  the incident occurred 
outside the disco building a t  approximately 10:OO p.m. Reece 
had to escort Jordan and plaintiff outside the building. As he 
did so both jerked away from him, and plaintiff said he was 
going to cut him. Plaintiff and Jordan "went for their knives a t  
the same time in a hurried fashion," although Reece did not see 
a knife. He hit plaintiff a t  tha t  time, and plaintiff fell. The police 
got a knife out of the pockets of both plaintiff and Jordan. The 
off-duty officers testified the event occurred outside and tha t  
they were not present. 

The jury answered the issues in favor of plaintiff and defend- 
ants appeal. 

Stephen J. Martin for plaintiff appellee. 

Morris, Golding, Blue & Phillips, by James N. Golding, for 
defendant appellants. 

MARTIN (Harry C.), Judge. 

[I] Appellants argue tha t  the trial court committed prejudicial 
error in its charge, requiring a new trial. They contend the 
court instructed the jury tha t  it was Harry Jordan, rather than  
the plaintiff, who threatened to cut defendant Reece. The chal- 
lenged portion of the charge was a part  of the court's summary 
of the evidence. The pertinent part  follows: 

[Tlhe defendants, a s  the Court recalls, offered evidence 
which they, the defendants, contend tends to show. . . tha t  
he, the defendant, Reece, escorted Jordan out the front 
door, and tha t  he then escorted the plaintiff out the door; 
tha t  the defendant, Reece, was told to take his hands off 
Jordan, tha t  he'd cut him; tha t  the plaintiff put his hand in 
his pocket as  if to reach for a knife and tha t  Reece struck 
him with his hand, . . . 
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. . . What, if anything, the evidence shows is for you, the 
jury, to say and determine. 

The quoted part  of the charge clearly shows tha t  the court 
instructed only tha t  the threat to Reece had been made, not 
who made the threat. Although the court was careful to leave it 
to the jury to determine who made the threat  to Reece, the 
immediately following phrase "that the plaintiff put his hand in 
his pocket as  if to reach for a knife," indicates tha t  it was the 
plaintiff, and not Jordan, who made the threat.  

We hold the court did not err  in the challenged summary of 
the evidence. In  any event, the court positively charged the 
jury tha t  i t  was their duty to determine what the evidence 
showed, and if defendants were not satisfied with the summary 
of the evidence, they had an affirmative duty to make timely 
objection. State v. Sanders, 276 N.C. 598,174 S.E. 2d 487 (1970), 
rev'd death penalty, 403 U.S. 948, 29 L. Ed. 2d 860 (1971). Defend- 
ants failed to so do, although specifically invited by the trial 
court, and they are  now precluded from assigning this as error. 
Id. Counsel make the specious argument t ha t  to call the court's 
attention to the alleged error in the presence of the jury would 
exacerbate the matter. I t  might so result, but counsel well 
know such matters are  discussed in the absence of the jury. 
Defendants further contend tha t  the jury was confused over 
this issue and returned to the courtroom to ask a question. The 
jury inquired who was present when the threat  was made and 
where they were located a t  tha t  time. The jury did not inquire 
as to who made the threat  to Reece. After telling the jury tha t  
the court reporter could not read the testimony to the jury, the 
court asked the jury if there were other questions, and the 
foreman replied, "No, there is no other question." Clearly, the 
jury only requested who was present when the threat  was made 
and their location. There is no indication tha t  the jury was 
confused about the issue. The court properly denied defend- 
ants' motion for mistrial. 

[2] Defendants complain of the court's charge on self-defense. 
We find no error in these instructions. The court plainly told the 
jury tha t  if the circumstances a t  the time defendant acted 
"were such a s  would create in the mind of a person of ordinary 
firmness a reasonable belief' tha t  defendant Reece's actions 
were necessary to protect himself from bodily injury or offen- 
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sive contact and tha t  Reece had such a belief, then defendants 
would not be liable to plaintiff. The jury was further charged 
tha t  self-defense was a defense only if defendant Reece was not 
the aggressor, or if defendant Reece voluntarily entered into 
the fight, he was the aggressor, or unless he thereafter attempt- 
ed to abandon the fight and gave notice to plaintiff tha t  he was 
doing so. Defendants contend the trial court's use of the word 
"or" between these phrases confused the jury on these instruc- 
tions and was error. We do not so find. Although not presented 
in the  most precise language possible, we cannot hold the 
charge to be prejudicial error. Whether defendant Reece was 
the aggressor depends upon the surrounding facts and cir- 
cumstances, and not on his simple belief. If Reece voluntarily 
entered into the fight, he was the aggressor. State v. Randolph, 
228 N.C. 228,45 S.E. 2d 132 (1947); State v. Crisp, 170 N.C. 785,87 
S.E. 511 (1916). Actually the charge was more favorable to de- 
fendants than  the  evidence supported, as  there was no evidence 
that Reece attempted to abandon the conflict. We find no prej- 
udicial error in the court's charge on self-defense. 

[3] Defendants contend the court erred in i ts charge to the jury 
concerning punitive damages. Punitive damages may be 
awarded where plaintiff alleges and proves he was wantonly 
assaulted by a n  agent of a corporation acting in the course of 
his employment, or assaulted in a willful, wanton, or malicious 
manner. Clemmons v. Insurance Co., 274 N.C. 416,163 S.E. 2d 
761 (1968). The trial court's instructions are  almost identical to 
tha t  quoted in Blackwood v. Cates, 297 N.C. 163, 254 S.E. 2d 7 
(1979). Certainly, defendant Reece's conduct in  assaulting 
plaintiff, as  found by the jury, was sufficiently outrageous to 
warrant submitting the issue of punitive damages. The assign- 
ment of error is without merit. 

[4] Last, defendants argue the evidence does not support an 
instruction with respect to  damages for loss of profits. The trial 
court charged the jury: 

Damages, members of the jury, for personal injury in- 
clude such amount as  you find by the greater weight of the 
evidence as  fair compensation to the plaintiff for loss of 
time or loss from inability to perform ordinary labor which 
a re  the immediate and necessary consequences of the in- 
jury. In  determining this amount you are  to consider the 
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evidence a s  to the plaintiff's age and occupation and nature 
and extent of his employment; the value of his services; the 
amount of his income a t  the time of his injury; for loss of 
profits from a business occupation. 

The evidence supporting this instruction follows: 

I presently do paint and body work for a living. On the 25th 
day of March, 1977, I was painting a car for a living. Yes, sir, 
I own my own shop. My shop is located up there a t  Hazel- 
wood, a t  Five Points, back of Charlie's Shell. Yes, sir, I have 
employees. I had Harry Jordan. Jus t  one. Yes, sir, t ha t  was 
my sole employee. . . . 

I was recuperating in my home, where I could not work, 
three to four weeks. I worked six days a week a t  my job. As a 
result of tha t  injury I missed approximately 4 weeks from 
my job. I was receiving around a Hundred and fifty a week 
weekly income from my job while I was working. That was 
after taxes and everything was taken out. Yes, sir, my 
take-home was approximately a Hundred and fifty dollars 
a week. No, sir, I did not receive any pay during the approx- 
imately 4-week period tha t  I did not work. Yes, sir, I re- 
turned to work after t h a t  4-week period. Yes, sir, I returned 
to the same place of business. My approximate income the  
week I returned was about Fifty dollars tha t  week. I t  was 
approximately, about 2 weeks, before my income returned 
to the estimated One Hundred and fifty dollars a week 
level. 

This evidence supports the  inference tha t  the $1,50 income tha t  
plaintiff received weekly was profit from the operation of his 
automobile body shop. The $150 was "after taxes and every- 
thing was taken out." "Everything" would include wages to 
Harry Jordan, his employee, costs of materials and supplies, 
utilities, licenses and other expenses, leaving plaintiff's profit 
of $150 per week. Where plaintiff's business is small and the 
income produced is largely due to the personal services and 
attention of the owner, the  earnings of the business may afford 
a reasonable basis in establishing plaintiff's loss of earnings. 
Smith v. Corsat, 260 N.C. 92, 131 S.E. 2d 894 (1963). Plaintiff's 
business comes within this rule. We do not perceive any prejudi- 
cial error to defendants in the charge. 
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The evidence in this case was sharply divided; the twelve 
have resolved the dispute, and defendants received a fair trial 
free of prejudicial error. 

No error. 

Chief Judge MORRIS and Judge CLARK concur. 

STATE OF NORTH CAROLINA v. LARRY HARTMAN 

No. 8027SC372 

(Filed 7 October 1980) 

Constitutional Law 6 53- 319 days between indictment and trial - delay caused 
by defendant - no denial of speedy trial 

Defendant, who was tried 319 days after he was indicted, was not denied 
his right to  a speedy trial under  G.S. 15A-701, because, excluding 205 days 
consumed by defendant's continuances granted on the  ground of lack of 
availability of a n  essential witness, he  was tried within t h e  120 day limit of 
the  statute. Moreover, defendant was not denied his right to a speedy trial 
under the Sixth Amendment to the U.S. Constitution, because 319 days was not 
a sufficient time, standing alone, to  constitute unreasonable or prejudicial 
delay; most of t h e  delay was caused by defendant's motions for continuance; 
defendant did not asser t  his right to  a speedy trial prior to  this appeal; and 
defendant showed no prejudice resulting from t h e  delay. 

Criminal Law § 91.7- absence of witness - denial of continuance proper 
The trial court did not e r r  in denying defendant's motion for a con- 

tinuance based on t h e  absence from the  trial of an allegedly essential wit- 
ness, because two earlier orders had been entered by the court continuing the 
case to enable defendant to  produce t h e  witness; defendant had ample notice 
by virtue of the  second order of continuance t h a t  no fur ther  continuances 
would be granted for t h e  purpose of enabling him to produce the witness a t  
trial; defendant nevertheless delayed subpoenaing the  witness until too late 
for the  sheriff to  serve i t  in  time for trial;  and defendant succeeded in placing 
before the  jury by his own testimony and t h a t  of two other witnesses evi- 
dence which t h e  absent witness probably would have testified to. 

Criminal Law 9: 7- no entrapment as  matter of law 
The trial court did not e r r  in failing to  dismiss the  case on t h e  ground 

that the evidence disclosed entrapment a s  a matter of law, because the evi- 
dence indicated t h a t  a n  officer met defendant for t h e  first time when the  
alleged offense occurred and t h e  officer never told persons from whom he 
purchased drugs t h a t  he  would help them find employment if they provided 
controlled substances for him, and t h e  evidence therefore did not compel a 
finding t h a t  t h e  criminal intent  and design originated in the  mind of one 
other than  defendant. 
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APPEAL by defendant from Lewis, Judge. Judgment entered 
9 January 1980 in Superior Court, LINCOLN County. Heard in 
the Court of Appeals 9 September 1980. 

Defendant was charged in a two count indictment with the 
felonious possession of the Schedule I controlled substance 
Lysergic Acid Diethylamide (hereinafter L.S.D.) with intent to 
sell and deliver i t  and with the sale and delivery of the same 
controlled substance on 2 February 1979. Defendant entered 
pleas of not guilty as  to each count and received a trial by jury. 

In  summary, the evidence for the State tended to show tha t  
Detective Sergeant Larry Boyes of the Shelby Police Depart- 
ment was working undercover in Lincoln County buying narcot- 
ics when he met the defendant on 2 February 1979. The meet- 
ing took place in a driveway near defendant's residence a t  
about 4:25 p.m. Defendant handed Boyes five light blue tablets 
wrapped in a piece of tissue paper. Boyes told defendant he 
wanted ten tablets if the price was still $3.00 "a hit." Defendant 
then produced five more blue tablets and Boyes handed defend- 
an t  $30.00. Defendant stated, "I wished I could give you some 
slack on these but Donnie didn't give me a break, maybe next 
week I can do you better on them." On cross-examination Boyes 
testified tha t  he was assisted by Gary Crouse who was paid for 
his information and for his assistance in putting Boyes in touch 
with people willing to sell drugs. Boyes stated tha t  no promises 
had been made to the defendant by either himself or Crouse as  
far a s  he knew. Further evidence established tha t  the tablets 
contained L.S.D. 

Defendant offered testimony from his father tha t  Boyes 
had earlier asked for the defendant, explaining, "I'm looking to 
give him a job." Defendant testified tha t  he and Crouse had 
worked together a t  the same plant where defendant was paid 
$2.85 per hour. On the morning of the day in question, Crouse 
had told defendant tha t  he knew a supervisor a t  Duke Power 
who could get the defendant a job which paid $6.00 per hour if 
defendant could supply some L.S.D. t ha t  afternoon. Defendant 
testified tha t  he obtained some L.S.D. tablets and took them 
home. Crouse and Boyes appeared a t  defendant's home tha t  
afternoon a t  which time defendant sold the tablets to Boyes. On 
cross-examination defendant testified, "Mr. Boyes did not talk 
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to me about a job"; and he stated tha t  Boyes never promised 
him anything and he never asked Boyes for a job. Defendant 
offered testimony from two other witnesses t ha t  they had met 
Boyes who had offered them jobs with Duke Power and who had 
asked them for dope. They testified tha t  they had supplied dope 
to Boyes and criminal convictions had resulted from those 
transactions. 

The jury found the defendant guilty of each charge. From a 
judgment sentencing defendant to serve concurrent four year 
sentences of imprisonment a s  a committed youthful offender, 
defendant appeals. 

Attorney General Edmisten, by Assistant Attorney General 
Dennis P. Myers, for the State. 

Robert C. Powell, for defendant appellant. 

WHICHARD, Judge. 

[I] In his first assignment of error defendant asserts tha t  both 
his statutory right to a speedy trial under G.S. 15A-701 and his 
right to a speedy trial under the Sixth Amendment to the Unit- 
ed States Constitution were violated. Defendant was indicted 
on 24 February 1979 and tried on 9 January 1980. He obtained 
two continuances during tha t  time on the grounds tha t  an  
essential witness was unavailable. In  computing the elapsed 
time between indictment and trial, defendant's counsel has 
excluded the time consumed by his continuances and has con- 
cluded tha t  defendant was tried within the required 120 days. 
He has asked this Court to review his calculations. 

The North Carolina Speedy Trial Act provides in pertinent 
part: 

(al) Notwithstanding the provisions of G.S. 15A-701(a) 
the trial of a defendant charged with a criminal offense who 
is arrested, served with criminal process, waives an  indict- 
ment or is indicted, on or after October 1,1978, and before 
October 1,1980, shall begin within the  time limits specified 
below: 

(1) Within 120 days from the  date the  defendant is 
arrested, served with criminal process, waives an  indict- 
ment, or is indicted, whichever occurs last . . . . 
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G.S. 15A-701(al) (1). Continuances allowed for the defendant on 
the basis of the absence of an  essential witness a re  to be ex- 
cluded in computing the  120 day period. G.S. 15A-701(b) (3). 

Defendant obtained two continuances due to the absence of 
an  essential witness: one on 28 March 1979 until the next ses- 
sion of Superior Court, which began on 14 May 1979; and 
another on 16 May 1979 "until the  September term." We have 
taken judicial notice of the published calendar of sessions of 
superior court, as  we are  permitted to do. State v. Anderson, 228 
N.C. 720,724,47 S.E. 2d 1 ,4  (1948). We note tha t  no September 
term was scheduled for Lincoln County. The case was set for 
trial during the next scheduled term after September, which 
began 22 October 1979; but i t  was not reached for various 
reasons until 9 January 1980. Of the approximately 319 days 
between the date of indictment and the date of trial, con- 
tinuances granted for defendant on grounds of the lack of 
availability of a n  essential witness consumed approximately 
205 days. When the  t ime resul t ing from defendant's con- 
tinuances is excluded from the calculation of the statutory 
period, it is clear tha t  defendant was tried within 120 days and 
tha t  there has been no violation of his statutory right to a 
speedy trial. 

Defendant contends, nevertheless, tha t  even if his statu- 
tory right to  a speedy trial was not violated he was denied his 
right to a speedy trial under the Sixth Amendment to the Unit- 
ed States Constitution. In  considering defendant's contention 
we have, a s  he requested, applied the  "balancing test" set forth 
in Barker v. Wingo, 407 U.S. 514,33 L.Ed. 2d 101,92 S.Ct. 2182 
(1972). The United States Supreme Court there identified four 
factors "which courts should assess in determining whether a 
particular defendant has  been deprived of his right" to a speedy 
trial. They are  (1) length of delay; (2) the reason for the delay; (3) 
the defendant's assertion of his right; and (4) prejudice to  the  
defendant. Barker, 407 U.S. a t  530,33 L.Ed. 2d a t  117,92 S.Ct. a t  
2192. 

As to the length of delay, 319 days elapsed from the date of 
indictment to the date of trial. 319 days is not a sufficient time, 
standing alone, to constitute unreasonable or prejudicial delay. 

As to the reason for the delay, most of the delay resulted 
from the granting of defendant's motions to continue the case 
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to enable him to  find a missing witness, allegedly essential to  
his case. Delay occasioned by defendant's own motions, presum- 
ably made in his best interest, is entirely appropriate and can 
scarcely form the basis for his assertion of a denial of his consti- 
tutional right to a speedy trial. The additional delay, occasioned 
by the absence of criminal terms in Lincoln County, was well 
within tolerable constitutional limits. 

As to defendant's assertion of his right, the United States 
Supreme Court noted tha t  "failure to assert the right will make 
i t  difficult for a defendant to  prove t h a t  he was denied a speedy 
trial."Barker, 407 U.S. a t  532,33 L.Ed. 2d a t  118,92 S.Ct. a t  2193. 
The record in this case reveals no assertion by defendant of his 
right to a speedy trial prior to this appeal. 

As to prejudice to  t he  defendant, the  record does not reveal 
nor does defendant's brief set forth any prejudicial results occa- 
sioned by the  period of delay between the time of indictment 
and the time of trial. 

I n  summary, we find no basis for concluding tha t  defendant 
was denied his Sixth Amendment right to a speedy trial. 

[2] In  his second assignment of error, deferqdant asserts t ha t  
the court erred in denying his motion for a continuance based 
on the absence from the trial of Ga3-y Crouse, a n  allegedly 
essential witness. Orders had been entered by the trial court on 
28 March 1979 and 16 May 1979 continuing the case to enable 
the defendant to produce Crouse a s  a witness. The order of 16 
May 1979 specifically provided tha t  "no further continuances 
shall be granted for t h e  production of the  person of Gary 
Crouse." The record indicates t h a t  the witness Crouse had been 
available a t  the scheduled times for trial on other occasions 
immediately preceding the date when trial actually occurred, 
but the case was not reached for trial on those occasions. A 
subpoena dated 2 January 1980 and filed 3 January 1980 was 
issued to secure the presence of the witness Crouse a t  trial. The 
sheriff's return states t ha t  the subpoena was received 8 Janu-  
ary 1980, and tha t  i t  was "not received in time to serve" for 
purposes of a trial to  be conducted during the 7 January 1980 
Session of Lincoln County Superior Court. 

The defendant had ample notice by virtue of the order of 16 
May 1979 tha t  no further continuances would be granted for the 
purpose of enabling him to produce the witness Crouse a t  trial. 
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He nevertheless delayed subpoenaing the witness until the 
sheriff found the  subpoena too late to serve in time for trial. 
Further,  defendant testified a t  trial, without objection, to 
statements allegedly made by Crouse tha t  Boyes would help 
defendant obtain employment with Duke Power if defendant 
would provide illegal drugs. Defendant also presented testi- 
mony from two additional witnesses regarding promises by 
Boyes and Crouse of employment opportunities if they would 
provide illegal drugs. I t  thus  appears t ha t  defendant succeeded 
in placing before the jury, by his own testimony and tha t  of two 
other witnesses, evidence regarding his encounter with Crouse; 
and it may be assumed tha t  Crouse would not have added 
significantly to this testimony. See State v. Tolley, 290 N.C. 349, 
357,226 S.E. 2d 353, 361 (1976). 

"A new trial will be awarded because of a denial of a motion 
for continuance only if the defendant shows tha t  there was 
error in the  denial and t h a t  the  defendant was prejudiced 
thereby." State v. Harrill, 289 N.C. 186, 189, 221 S.E. 2d 325, 
327-28, death penalty vacated, 428 U.S. 904,49 L.Ed. 2d 1211,96 
S.Ct. 3213 (1976). In  view of the facts cited above, we find no 
error in the ruling denying the motion to continue and no prej- 
udice to the  defendant a s  a result of t ha t  ruling. 

[3] The defendant has abandoned his third assignment of error 
asserting t h a t  the court erred in failing to dismiss the case a t  
the close of the  state's evidence on the grounds of entrapment 
appearing a s  a matter of law. He nevertheless asks this court to 
consider it. 

Ordinarily, if the  evidence presents an  issue of entrap- 
ment, i t  is a question of fact for the  jury to  determine. . . . 
The court can find entrapment a s  a matter of law only 
where the  undisputed testimony and required inferences 
compel a finding tha t  the  defendant was lured by the offi- 
cers into a n  action he was not predisposed to take. 

State v. Stanley, 288 N.C. 19, 32, 215 S.E. 2d 589, 597 (1975), 
quoting from State v. Campbell, 110 N.H. 238,265 A. 2d 11 (1970). 
The evidence presented during the state's case in chief indi- 
cated tha t  Officer Boyes met the defendant for the  first time 
when the alleged offense occurred, and tha t  Boyes had not told 
either Crouse or other persons from whom he purchased drugs 
that  he would help them find employment if they provided 
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controlled substances for him. The evidence, viewed in the  light 
most favorable to the state, did not compel a finding tha t  the 
criminal intent and design originated in the  mind of one other 
than the defendant. Therefore, the court acted properly in de- 
nying defendant's motion to dismiss and allowing the issue of 
entrapment to go to the jury. 

In his fourth assignment of error defendant requests tha t  
this court examine the trial court's instructions on the law of 
entrapment. We have done so, and we find no prejudicial error. 

We find t h a t  the defendant had a trial free from prejudicial 
error. 

No error. 

Judges HEDRICK and HILL concur. 

STATE O F  NORTH CAROLINA v. JESSE A. SHAFFNER 

No. 8023SC331 

(Filed 7 October 1980) 

1. Criminal Law P 162- general objection - same evidence without objection 
The benefit of defendant's general objection t o  evidence was lost when 

substantially t h e  same evidence was thereafter admitted without objection. 

2. Intoxicating Liquor P 7- unauthorized sale - sufficiency of evidence 
The State's evidence was sufficient for the jury on the issue of defend- 

ant's guilt of unauthorized sale of intoxicating liquor in  violation of G.S. 
18A-3 where it  tended to show that  un  undercover agent was served two 
mixed drinks for $1.50 each a t  a nightclub owned by defendant; defendant 
was behind t h e  bar  when t h e  drinks were ordered and served; t h e  club 
provided t h e  liquor for t h e  drinks; t h e  agent was of t h e  opinion t h a t  the 
drinks contained intoxicants; and defendant sold a n  unopened bottle of 
liquor to  t h e  agent  for $5.50. 

3. Criminal Law P 117.3- failure to instruct on interest of State's witness 
The trial court did not e r r  in  instructing the  jury t h a t  defendant was an 

interested witness without mentioning t h e  interest of a former deputy sher- 
iff who was t h e  State's main witness since (1) the  witness was no longer a 
deputy sheriff a t  t h e  time of trial and could not have been improperly 
influenced by any hope of advancement or desire to  please his employer, and 
(2) no instruction on t h e  interest or credibility of a witness was required 
absent a timely request therefor. 
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APPEAL by defendant from Walker, Judge. Judgment en- 
tered 27 November 1979 in Superior Court, WILKES County. 
Heard in the  Court of Appeals 11 September 1980. 

Defendant was found guilty of the unlawful sale of intox- 
icatingliquor in violation of G.S. 18A-3 by the District Court. He 
received a trial de novo in Superior Court. 

The State's evidence tended to  show the following through 
the testimony of Larry Freeman, a former deputy of the Wilkes 
County Sheriffs Office. On 10 February 1979, Freeman, work- 
ing undercover for the Sheriffs Office, went to an  establish- 
ment known as  the Moonlight Inn a t  approximately 10:lO p.m. 
The seating capacity of the  inn is 150 to 200 people. Sandwiches 
were being served. 

While there, Freeman bought two mixed drinks of Canadian 
Mist and coke which he consumed. He saw the drinks being 
prepared, and the liquor for the drinks was provided by the 
establishment. The drinks cost $1.50 each. Freeman ordered 
the first drink from a young lady behind the bar, the second one 
from defendant, Jesse Shaffner. Defendant owns the Moonlight 
Inn and was present when Freeman ordered the first drink. 
Defendant was behind the bar, about three feet from where 
Freeman was sitting. Before leaving, Freeman purchased one 
pint of Canadian Mist liquor from defendant a t  11:lO p.m. He 
paid $5.50 for the pint using county money. The bottle, State's 
Exhibit No. 1, had not been opened when he purchased it. There 
were approximately a dozen people a t  the Moonlight Inn when 
he left. 

Freeman further testified t h a t  he had previously worked 
for the Yadkin County Sheriffs Office and was familiar with 
intoxicating beverages. In  his opinion, there was a n  intoxicat- 
ing beverage in the drinks he was served. 

On cross-examination, Freeman testified tha t  he did not 
know defendant personally and had never seen him before tha t  
night a t  the Moonlight Inn. He denied tha t  he went to  the inn to 
meet someone or tha t  he purchased a drink for himself and a 
young lady with him. Instead, he stated tha t  he went to  the 
establishment alone and left alone immediately after purchas- 
ing the pint of liquor. He resigned from the Sheriff's depart- 
ment in July 1979 several months after his undercover assign- 
ment a t  the Moonlight Inn. 
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Defendant testified t h a t  he was exclusively engaged in a 
convenience store business in February 1979 selling gasoline, 
groceries, beer and wine. He had opened a restaurant, Lucy's 
Seafood Steak, and a nightclub, the Moonlight Inn, in 1978. The 
grocery store, restaurant and nightclub were all located in the 
same building but were separated by walls. Defendant said the 
Moonlight Inn had been closed since 31 December 1978. 

Defendant stated tha t  he had known Larry Freeman since 
he was a teenager, knew tha t  he went to work for the Wilkes 
County Sheriff's Department in  December of 1978, and was able 
to recognize him on sight. He denied tha t  Freeman came to the 
Moonlight Inn or tha t  any sale of intoxicating liquor was made 
there on 10 February 1979. 

On cross-examination, defendant again stated tha t  the 
Moonlight Inn had been closed since 31 December 1978 and tha t  
there were no employees there on 10 February 1979. He did 
admit tha t  he had mixed and served customers their own liquor 
when they brought i t  on the  premises and checked the bottles 
with him. 

Defendant was found guilty a s  charged, and judgment im- 
posing a fine and suspended sentence was imposed. 

Attorney General Edmisten, by Assistant Attorney General 
Alfred N. SalEey, for the State. 

Brewer and  Freeman, by P a u l  W. Freeman, Jr., for de- 
fendant appellant. 

VAUGHN, Judge. 

[I] Defendant makes several assignments of error which he 
contends require either a dismissal or a new trial. We do not 
agree. During cross-examination right after defendant said the 
inn had been closed since 31 December 1978, the following took 
place: 

Q. And a s  a matter of fact, didn't Sheriff Gentry speak 
to you about the sale of alcoholic beverages there? 
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Q. Didn't he speak to you about that?  

A. He spoke to me - tha t  was in the early part  of the 
year, too. 

A. No, '79. 

The Sheriff and Mr. Harrison Dickson, the ABC officer 
in this area, came by to see me. Sheriff Gentry told me tha t  
he had complaints of me selling minors alcohol and I had 
Coca-Cola boys there working on the ice maker a t  the time 
tha t  Mr. Gentry came in, the best I can recall. As far as  I 
know, Sheriff Gentry did not advise me t h a t  he would be 
sending someone out to my establishment if I didn't stop 
this sale. Other than  the Sheriff, there was some fellows 
there who were working for the Coca-Cola Bottling Com- 
pany. 

Defendant argues tha t  in the foregoing the court improper- 
ly allowed "evidence of other offenses to be presented to the 
jury over the  defendant's objection." Even if we assume tha t  
the question to which defendant objected was not asked in 
order to impeach defendant's testimony tha t  the inn had been 
closed since 31 December 1978 or was otherwise improper, de- 
fendant has  waived any right to complain on appeal. The objec- 
tion we have set out was the  only one made. The damaging part  
of the testimony came in response to subsequent questions. The 
evidence came in without a single objection or objection to a 
specified line of questioning. No motion to strike was ever made. 
The benefit of defendant's general objection was, consequently, 
lost when substantially the  same evidence was thereafter 
admitted. Power Co. v. Winebarger, 300 N.C. 57,265 S.E. 2d 227 
(1980); State v. Owens, 277 N.C. 697, 178 S.E. 2d 442 (1971). 

[2] Defendant's second contention is tha t  his conviction may 
not be sustained because the  evidence was insufficient as  a 
matter of law. Viewing all the evidence in a light most favorable 
to the State, we find tha t  substantial evidence was presented 
which supported a reasonable inference of guilt sufficient to 
send the case to the  jury. State v. Smith, 40 N.C. App. 72,252 S.E. 
2d 535 (1979). Essentially the evidence in this case consisted of 
the testimony of just  two witnesses, Freeman and defendant. 
Freeman testified for the State  to facts which, if believed, 
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established a violation of G.S. 18A-3. Freeman was served two 
mixed drinks of Canadian Mist and coke a t  the  Moonlight Inn 
on 10 February 1979 for $1.50 each. Defendant owned this estab- 
lishment and was behind the bar when the drinks were ordered 
and served. The club provided the liquor for the drinks, and, 
defendant sold an  unopened pint of Canadian Mist for $5.50. 
Freeman drank the drinks and testified tha t  in his opinion they 
contained intoxicants. The State produced the bottle of liquor 
a t  trial. Clearly, this evidence was sufficient a s  a matter of law 
to sustain a conviction for the unauthorized sale of intoxicating 
liquor. The jury, as  i t  was free to do, simply chose not to believe 
defendant's testimony negating the possibility of any violation. 

[3] Finally, defendant contends tha t  the trial judge expressed 
an impermissible opinion regarding defendant's guilt by only 
instructing the jury t h a t  defendant was a n  interested witness 
without mentioning the  interest of prosecution witness Free- 
man. We do not agree. First, Freeman was no longer employed 
as  a deputy sheriff a t  the time of this trial. Thus, defendant's 
reliance on the  following cases in his brief is misplaced. State v. 
Love, 229 N.C. 99,47 S.E. 2d 712 (1948); State v. Boynton, 155 N.C. 
456,71 S.E. 341 (1911). Freeman was not a paid detective when 
he testified and could not have been improperly influenced by 
any hope of advancement or desire to please his employer. 
Second, the  possible interest or bias of Freeman was a subordi- 
nate feature of the case and was not a subject upon which the 
trial judge was required to  instruct. State v. Sealey, 41 N.C. App. 
175, 254 S.E. 2d 238 (1979). In  addition, 

We find little support in case law for the  proposition 
tha t  the trial  court is required to charge tha t  a police officer 
or any other witness is an  interested witness a s  a matter of 
law. 

. . . However, the court, though it charges that defend- 
ant  is a n  interested witness, is not required to  find tha t  
any other witness is per se a n  interested witness. 

State v. Richardson, 36 N.C. App. 373,375-76,243 S.E. 2d 918,920 
(1978). Thus, no instruction on Freeman's interest or credibility 
was required unless defendant made a timely request for it. 
State v. Taylor, 236 N.C. 130, 71 S.E. 2d 924 (1952); State v. Tise, 
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39 N.C. App. 495,250 S.E. 2d 674, review denied, 297 N.C. 180,254 
S.E. 2d 36 (1979). Defendant admits t ha t  "no request for special 
instructions was tendered t o  the  Court in the  present matter." 
In  the absence of such a request, the  trial court properly in- 
structed the jury. 

No error. 

Judges MARTIN (Robert M.) and WEBB concur. 

PATRICIA M. REDFERN v. CHARLES H. REDFERN 

No. 8026DC94 

(Filed 7 October 1980) 

Divorce and Alimony O 29; Estoppel § 3.1- alimony action - invalidity of marriage 
alleged -date of entry of judgment not controlling - estoppel to assert invalid- 
ity of marriage 

Defendant and his first wife were divorced a s  of 18 December 1978, t h e  
da te  of hearing on the  matter,  r a ther  t h a n  a s  of 8 February 1979, the date  the  
divorce judgment was actually signed, so t h a t  the  marriage of plaintiff and 
defendant on 23 December 1978 was a lawful marriage; moreover, defendant 
in  this alimony action should be equitably estopped from asserting t h e  
defense of invalidity of t h e  marriage, since he  himself instituted t h e  prior 
divorce action; he  was a t  least culpably negligent i n  not obtaining a signed 
divorce judgment on the  date  of t h e  initial hearing; and he  was negligent 
subsequent to  learning of t h e  alleged problem with his prior divorce in  not 
advising plaintiff of the  same and taking necessary steps to  have the  judg- 
ment  amended so a s  to  relate back to 18 December 1978. 

APPEAL by defendant from Lanning, Judge. Judgment en- 
tered 17 September 1979 in District Court, MECKLENBURG Coun- 
ty. Heard in the Court of Appeals 3 June  1980. 

This is an  action for alimony pendente lite, permanent ali- 
mony and attorney fees. Plaintiff alleges she and defendant 
were married to each other on 23 July 1978; tha t  she is a depen- 
dent spouse; t ha t  the defendant is the supporting spouse; and 
tha t  the defendant has offered such indignities to the person of 
the plaintiff so a s  to render her  condition intolerable and her 
life burdensome. The defendant in his answer denied the mar- 
riage and the other allegations concerning entitlement to ali- 
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mony and alimony pendente lite. The presidingjudge found a s  a 
fact tha t  the plaintiff and defendant were married to each other 
on 23 December 1978, t h a t  t he  defendant had offered such indig- 
nities to the person of the  plaintiff a s  to render her condition 
intolerable and life burdensome and made an  award of tempo- 
rary alimony and attorney fees. Defendant appealed. 

R. Kent Brown for plaintiff appellee. 

Lindsey, Schrimsher, Erwin, Bernhardt & Hewitt, by Law- 
rence W. Hewitt, for defendant appellant. 

HILL, Judge. 

Plaintiff appellee filed a motion with this Court on 2 June 
1980 requesting the matter  be remanded to  the  Mecklenburg 
County Superior Court for a n  examination of whether plaintiff 
voluntarily sought to dismiss this action in the superior court 
after appeal had been perfected in this Court. Appeal having 
been made to this Court, this Court has jurisdiction of the 
matter. No attempt by plaintiff appellee to  dismiss the action 
can be effective. We proceed to  deal with the appeal on its 
merits. 

Defendant contends the  court erred in i ts finding of fact 
tha t  the plaintiff and defendant were legally married to each 
other and, therefore, erred in awarding alimony pendente lite 
based upon said void marriage. 

Defendant testified t h a t  prior to  his purported marriage to 
plaintiff he had appeared a t  a hearing in the Mecklenburg 
County District Court on 18 December 1978 for the purpose of 
obtaining a divorce from Katie R. Redfern. Defendant left the 
courtroom having been advised t h a t  he was in fact divorced. 
Thereafter, plaintiff and defendant went through a marriage 
ceremony on 23 December 1978. 

The judgment roll for Mecklenburg County for 18 Decem- 
ber 1978 reveals the divorce case was "For Judgment," indicat- 
ing the  trial  was concluded on t h a t  date. The judgment docket 
contains a judgment entitled "Charles H. Redfern v. Katie R. 
Redfern, 78CVD9072," which is dated 8 February 1979, but 
which recites t ha t  the matter came on for hearing on 18 Decem- 
ber 1978. The docket thereafter sets out the requisite finding of 
fact on which to base a divorce. 
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Defendant contends the date the divorce judgment was 
signed is controlling and tha t  judgment was not entered nunc 
pro tunc; t ha t  his marriage to plaintiff is void; and tha t  the 
award of alimony to  plaintiff and attorney fees is error. 

Defendant cites G.S. 51-3, which states: 

All marriages . . . between persons either of whom has a 
husband or wife living a t  the time of such marriage . . . 
shall be void. 

Defendant cites numerous cases holding tha t  a marriage 
between parties, either of whom has a living spouse a t  the time 
of the purported marriage, is void ab initio. Cunningham v. 
Brigman, 263 N.C. 208, 139 S.E. 2d 353 (1964); Pridgen v. 
Pridgen, 204 N.C. 533,166 S.E. 591 (1932). Such a marriage being 
a nullity, i t  may be attacked collaterally a t  any time, and no 
legal rights flow from it. Zvery v. Zvery, 258 N.C. 721,129 S.E. 2d 
457 (1963). 

We find no North Carolina cases on point. However, the case 
of McZntyre v. McIntyre, 211 N.C. 698, 191 S.E. 507 (1937), is 
similar in many respects. Therein, plaintiff filed a suit against 
her husband for divorce from bed and board and alimony. The 
defendant pled tha t  alimony could not be awarded a s  he was not 
properly divorced from his first wife, and, therefore, a valid 
marriage between the  plaintiff and himself did not exist. In  
McZntyre, the defendant husband prior to his marriage to plain- 
tiff had gone to Nevada to obtain a divorce from his first wife. 
The plaintiff wife was made aware of the facts surrounding the 
divorce and also the fact t ha t  defendant felt the Nevada divorce 
was legal in all respects. 

Our Supreme Court held that:  

The single question presented by this Appeal is this: May a 
resident of the  State, who is the defendant in a suit for 
alimony, be permitted to set up as  a defense thereto the 
invalidity of a divorce decree which he himself obtained in 
another state dissolving a previous marriage with a former 
wife? The answer is 'No'. 

While this precise question has never before been consid- 
ered by this Court, i t  would not seem to be in accord with 
reason and justice t ha t  one who has voluntarily invoked 
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the jurisdiction of another state for the purposes of obtain- 
ing a divorce from a former wife, and has thereby been 
enabled to  en t e r  into marital  relations with another,  
should be heard to  impeach the  decree which he had 
obtained, or to question its jurisdiction, when new rights 
and interests have arisen a s  a result of his second mar- 
riage. 

McIntyre, a t  p. 699. 

The fact situation in McIntyre is similar to t ha t  of the case 
a t  hand. In the case a t  hand, although the defendant did not go 
out of state to obtain a divorce, he now relies on the invalidity of 
a court proceeding he himself instituted. Further,  it is impor- 
tan t  to note t ha t  defendant became aware of the possible flaw 
in his divorce on 8 February 1979, yet continued to live with the 
plaintiff and did not advise her of this problem. In addition, as is 
noted in the order dated 17 September 1979, many of the indig- 
nities suffered by plaintiff came after the  date  defendant 
learned of the problem with his prior divorce. 

Defendant appellant should be equitably estopped from 
asserting a defense of this nature in that he was a t  least culpa- 
bly negligent in not obtaining a signed divorce judgment of the 
date of the initial hearing and was certainly negligent subse- 
quent to learning of the alleged problem with his prior divorce 
in not advising plaintiff of the same and taking the  necessary 
steps to have the judgment amended so a s  to relate back to 18 
December 1978. 

The conduct of the  defendant does not appeal to the  con- 
science of this Court. However, the record presents for our con- 
sideration and determination a question of law rather  than  one 
of ethics. 

This Court has  long held the requirement t ha t  a judgment 
be signed by the  judge is only directory and tha t  when a judg- 
ment is given in open court and filed with the  papers a s  a part  of 
the judgment roll, i t  is a valid judgment. McDonald v. Howe, 178 
N.C. 257,100 S.E. 427 (1919); Brown v. Harding, 170 N.C. 253,86 
S.E. 1010 (1915). 

Ordinarily when a court renders a judgment and there 
is some memorandum or minute in the records of the court 
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which discloses what the judgment was, it will be held 
sufficient and a formal judgment based thereon may be 
entered n u n c  pro t u n e  a t  a succeeding term. 

Lee v. Rhodes, 227 N.C. 240,241,41 S.E. 2d 747 (1947), and cases 
cited therein. 

The defendant has introduced the  judgment granting his 
divorce from Katie R. Redfern dated 8 February 1979, which 
contains the requisites for a n  absolute divorce. I t  further re- 
cites the matter was heard by the  honorable judge presiding 
over the 18 December 1978 Civil Non Jury  Session of the Dis- 
trict Court. Defendant does not attack the validity of the di- 
vorce or the action of the court on the date of trial - only the 
date ofjudgment. If a trial judge can enter a judgment n u n c p r o  
tune  a t  a later date, i t  is evident t ha t  such act is ministerial in 
nature. We conclude tha t  the  defendant and Katie R. Redfern 
were divorced as  of 18 December 1978, and the marriage of 
plaintiff and defendant on 23 December 1978 was a lawful mar- 
riage. 

The judgment of the trial court awarding temporary ali- 
mony and attorney fees is 

Affirmed. 

Judges MARTIN (Robert M.) and ARNOLD concur. 

STATE O F  NORTH CAROLINA v. BRENDA GRONER HOYLE 

No. 8026SC311 

(Filed 7 October 1980) 

1. Criminal Law 8 29- competency to stand trial 
The trial court's determination t h a t  defendant was competent t o  stand 

trial was supported by t h e  evidence, including t h e  testimony of a psychia- 
t r is t  who examined defendant a t  t h e  court's request. 

2. Criminal Law g 63- testimony by psychiatrist- results of test given by another- 
hearsay 

A psychiatrist's testimony t h a t  her  diagnosis of defendant was based in 
part on a personality inventory test administered to defendant by a psychol- 
ogist which indicated t h a t  defendant's behavior pat tern is often seen in 
persons who a re  habitual liars was incompetent hearsay and i ts  admission 
was prejudicial to  defendant since (1) t h e  psychologist who administered the  
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test  was not present a t  defendant's trial and therefore could not be cross- 
examined; (2) there was no evidence t h a t  t h e  test  was properly adminis- 
tered;  (3) nei ther  t h e  psychologist who administered t h e  test  nor t h e  
psychiatrist stated whether the  conditions found on t h e  date  of the  test  were 
temporary or permanent in  nature; (4) t h e  psychiatrist's testimony was 
admitted to  prove t h e  t ru th  of t h e  mat te r  asserted therein; and (5) t h e  trial 
court did not instruct t h e  jury to limit t h e  evidence for a particular purpose. 

APPEAL by defendant from Snepp, Judge. Judgment entered 
25 October 1979 in Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 10 September 1980. 

Defendant was charged in a bill of indictment, proper in 
form, for the offense of murder in the second degree. Defendant 
was found guilty of murder in the second degree and, from the 
imposition of a sentence of confinement of not less than eight 
nor more than  twelve years, appealed. 

Attorney General Edmisten, by Associate Attorney General 
Francis W. Crawley. 

Lacy W. Blue, for defendant appellant. 

ERWIN, Judge. 

[I] Defendant contends tha t  the  trial court committed error in 
finding defendant competent to stand trial. We do not agree. 

G.S. 15A-1002 provides a comprehensive procedure to deter- 
mine incapacity of a defendant to proceed in a criminal trial. We 
note t ha t  defense counsel did not follow any remedies provided 
by statute. The court, on its own motion, raised the issue of 
defendant's capacity to proceed. 

The court stated a t  a bench conference with counsel for the 
State and for the defendant: "Gentlemen, I have serious doubts 
tha t  this woman is competent to stand trial. I have sent for the 
report from Dorothea Dix. They said she is competent. I have 
serious doubts tha t  she is competent to stand trial after this 
rambling testimony." 

The following morning, Dr. Mary Rood testified a t  the re- 
quest of the court, and the court entered the following: 

"COURT: All right. Thank you, doctor. All right. Take 
this for the record. During the trial on October 23,1979, the 
court observed the defendant while she was testifying, and 
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the manner of her  speech and delivery, and some question 
arose in the court's mind as  to whether the defendant is 
presently competent to stand trial. 

At t he  request of the  court, Dr. Mary Ann Rood, 
psychiatrist from the  Forensic Unit a t  Dorothea Dix Hos- 
pital, Raleigh, N.C., talked with the defendant in the Meck- 
lenburgcounty Jail where she had been placed by the court 
overnight. Dr. Rood's opinion is t ha t  the defendant is able 
to comprehend her  position, to understand the  nature and 
object of the  proceedings against her and to assist her 
attorney in her  defense in a rational manner. 

The court therefore finds tha t  the defendant is pres- 
ently competent to stand trial. 

To each and every one of the court's findings of fact and 
to each and every one of the court's conclusions of law, 
the defendant in apt  time objects and excepts. 

DEFENDANT'S EXCEPTION NO. 3" 

The record reveals t ha t  Dr. Thomas Fox and Dr. Edward C. 
Holscher, both expert in the  field of psychiatry, testified for 
defendant, and neither stated tha t  defendant was unable to 
stand trial by reason of her  mental condition. Defendant did not 
make any inquiries into this area of defendant's mental health. 

The evidence in the  record is sufficient to support the trial 
judge's findings of fact, and the findings of fact support the 
conclusion of law. Where, a s  here, the court's findings of fact are 
supported by competent evidence, they a re  conclusive on 
appeal. State v. Willard, 292 N.C. 567, 234 S.E. 2d 587 (1977); 
State v. Cooper, 286 N.C. 549,213 S.E. 2d 305 (1975). Defendant's 
reliance on State v. O'Kelly, 285 N.C. 368,204 S.E. 2d 672 (1974), 
and State v. Wheeler, 249 N.C. 187, 105 S.E. 2d 615 (1958), is 
misplaced. We overrule this assignment of error. 

[2] By Exception Nos. 4, 5, 6, 7, and 8, defendant raises the 
question: "Was i t  error to allow the psychiatrist to testify tha t  
the Defendant is a habitual liar, if testimony is based upon test 
administered by a psychologist?" We feel t ha t  testimony was 
improperly admitted to defendant's prejudice. 

The record reveals the  following: "The court finds as  a fact 
tha t  Dr. Rood is a n  expert in the field of psychiatry." 
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Dr. Rood testified for the State, in part: 

"The purpose of the M.M.P.I. [Minnesota Multiple Per- 
sonality Inventory] test  is to give a picture of the patient's 
personality, what sort of person he is. You don't do well or 
badly on it. I t  just  gives a picture. I t  indicates to the  psy- 
chologist who interpreted i t  - 

Objection of the  defendant. 

Sustained by the  court. 

This test was administered to  Mrs. Hoyle and i t  was used as  
a basis for my diagnosis. 

Q. Tell the  jury how she did on tha t  test. 

For t h a t  the court did overrule the objection of the 
defendant. 

DEFENDANT'S EXCEPTION NO. 4 

A. There was a n  extreme elevation of the lie scale. The 
lie scale is a n  index of how truthful a person is and an  
extreme elevation of the lie scale indicated tha t  a person is 
likely to be unreliable in his statements. 

For that the court did overrule the motion of the defend- 
ant  to strike this answer. 

DEFENDANT'S EXCEPTION NO. 5 

Q. Taking all of those elevated scales together, did the 
psychologist who administered those tests reach any over- 
all findings a s  to the  defendant, Mrs. Hoyle? 

For t ha t  the  court did overrule the objection of the 
defendant. 

DEFENDANT'S EXCEPTION NO. 6 

A. Would i t  be acceptable to read the psychologist's - 

COURT: NO. Did she reach any findings? 
MR. REUSING: First  you will need to answer yes or no a s  

to whether there were any findings. 

A. Yes, there were findings. 

Q. What were those findings? 
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The court sustained the objection of the defendant. 

Q. Again, Dr. Rood, did you rely on these findings from 
the psychologist a t  Dorothea Dix Hospital in making your 
diagnosis about the defendant's condition? 

For tha t  the court did overrule the  objection of the 
defendant. 

DEFENDANT'S EXCEPTION NO. 7 

A. I used them in making my diagnosis. 

Q. What, if anything, did the  psychologist indicate to 
you? 

For tha t  the  court did overrule the objection of the 
defendant. 

DEFENDANT'S EXCEPTION NO. 8 

A. The Pat tern on the M.M.P.I. is one tha t  is associated 
with acting out behavior. Her particular pattern is some- 
times seen in people who tell lies habitually and unneces- 
sarily, and act on impulses indiscriminately." 

Dr. Rood testified further: "When i t  came right down to putting 
my opinion on paper, I was relying more on my own observation 
than I was on all the  other data. I took all the other data into 
consideration." 

In this case, the State relies on State v. DeGregory, 285 N.C. 
122, 130-31, 203 S.E. 2d 794, 800 (1974)' where i t  is stated: 

"Over defendant's objection the solicitor was permit- 
ted to propound the following question to Dr. Robert Rol- 
lins, Superintendent of Dorothea Dix Hospital, a medical 
expert specializing in the field of psychiatry: 'Based upon 
your own personal examination and interview of Karl De- 
Gregory, and any other information contained i n  his offi- 
cial record of which you were the custodian and had avail- 
able to you, did you make a diagnosis of the defendant?' " 

The "other information" was not testified to by the medical 
expert. The expert stated tha t  he had relied on i t  in reaching his 
opinion. This is a distinction. 
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The record clearly shows that:  (1) the  psychologist who 
administered the test  was not present a t  the trial of defendant 
and, therefore, could not be cross-examined; (2) there was not 
any testimony tha t  the test in question was properly adminis- 
tered a s  required by instructions; (3) neither the psychologist 
who administered the test  nor Dr. Rood stated whether the 
conditions found on the date of the  examination were tempo- 
rary or permanent in nature; (4) the complained of testimony 
was admitted to prove the t ru th  of the matter  asserted therein; 
and ( 5 )  the trial court did not instruct the  jury to limit the 
evidence for a particular purpose. We are  compelled to hold tha t  
the evidence in question was hearsay and incompetent, and its 
admission was highly prejudicial to defendant. 

Defendant is awarded a 

New trial. 

Judges ARNOLD and WELLS concur. 

STATE O F  NORTH CAROLINA v. ARTHUR SYLVESTER CHAPMAN 

No. 8018SC326 

(Filed 7 October 1980) 

Robbery § 5.4- armed robbery charged -failure to instruct on felonious larceny - 
error  

In  a prosecution for armed robbery t h e  trial court erred in failing to 
instruct t h e  jury on t h e  lesser included offense of felonious larceny where 
defendant's testimony t h a t  he did not a t  any  time draw a knife on the  
victim's assistant manager, did not have a knife in  his possession a t  any  time 
while he was with t h e  assistant manager, did not say anything a t  any  time to 
threaten or force the  assistant manager to  give him money, but merely 
walked out with t h e  money when the  assistant manager turned his back to 
defendant would have negated t h e  element of violence or intimidation re- 
quired to elevate the  crime of felonious larceny to t h a t  of common law 
robbery or armed robbery; moreover, t h e  fact t h a t  defendant closed t h e  door 
to  t h e  assistant manager's office a s  he  r a n  out and locked it  from the  outside, 
leaving the  assistant manager confined inside was not precedent to  nor 
concomitant o r  contemporaneous with t h e  act  of taking t h e  money bag, and 
t h e  act of closing and locking the  door therefore could not be held to  consti- 
t u t e  t h e  requisite violence or putting in  fear  to  make t h e  crime in question 
robbery a s  a mat te r  of law. 
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APPEAL by defendant from Seay, Judge. Judgment entered 
30 October 1979 in Superior Court, GUILFORD County. Heard in 
the Court of Appeals 10 September 1980. 

Defendant was charged in a proper indictment with armed 
robbery pursuant to  G.S. 14-87. The evidence for the State 
tended to show tha t  defendant, a former employee of Tuesday's 
Restaurant in Greensboro, went to the restaurant on 17 June  
1979 a t  approximately 10:OO p.m. He entered the restaurant 
office and found the  assistant manager, John Richard Jones, a t  
his desk involved with the  daily paper work, having just com- 
pleted "bagging up" the  money accumulated during the  day. 
Defendant asked t h a t  the bartender leave so he could talk to 
Jones; and Jones, believing he "was going to get some sort of a 
confession or something," requested tha t  the bartender leave, 
which he did. Defendant then spoke briefly with Jones to the 
effect tha t  he thought he should not have been arrested for the 
theft of some meat t h a t  had been taken from the restaurant. 
During the conversation defendant grabbed Jones around the 
neck, pulled him to one knee and stabbed him. He then said he 
wanted the t ru th  (presumably about the stolen meat) and tha t  
Jones had better get i t  for him; and he stabbed Jones a second 
time. When defendant released Jones, Jones fell back onto a 
partition in the office. Defendant then, while holding the knife 
in front of Jones, picked up the bag containing the money and 
left through the door to the  office, closing the door behind him 
and locking it from the  outside leaving Jones confined inside. 
The bag contained the sum of $5,165.73, all in cash. 

Defendant's evidence consisted solely of his testimony on 
his own behalf. He testified tha t  he and Jones smoked a joint of 
marijuana and drank enough gin to make them intoxicated. 
When Jones "had enough alcohol into his system to be drunk," 
he turned his back toward defendant. Defendant thereupon 
"picked up the money bag and ran out the door." Defendant 
testified: 

I closed the door and dropped the lock over the latch, and I 
ran  out of the  restaurant.  I did not a t  any time draw a knife 
on Mr. Jones. I did not have a knife in my possession a t  any 
time while I was with Mr. Jones. I did not say anything a t  
any time to threaten or force Mr. Jones into giving me any 
money. 
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The trial court charged the jury on the crimes of armed 
robbery and common law robbery and instructed the jury that  
it could find defendant guilty of either of those crimes or i t  could 
find him not guilty. The jury found the defendant guilty of the 
crime of armed robbery. 

From a judgment of imprisonment, defendant appeals. 

Attorney General Edmisten, by Special Deputy Attorney 
General John R.B. Matthis and Associate Attorney John F. Mad- 
drey, for the State. 

Robert L. McClellan, Assistant Public Defender, for de- 
fendant appellant. 

WHICHARD, Judge. 

Defendant assigns a s  error the failure of the trial court to 
charge the jury on the lesser included offense of felonious lar- 
ceny. 

[Rlobbery, a common-law offense not defined by statute in 
North Carolina, is merely an  aggravated form of larceny, 
and has been defined a s  'the taking, with intent to steal, of 
the personal property of another, from his person or in his 
presence, without his consent or against his will, by vio- 
lence or intimidation.' Absent the elements of violence or 
intimidation, t h e  offense becomes larceny. (Citations 
omitted.) 

State v. Bailey, 4 N.C. App. 407, 411, 167 S.E. 2d 24, 26 (1969). 

Nothing else appearing, the defendant's testimony tha t  he 
did not a t  any time draw a knife on the victim's assistant mana- 
ger, Jones; did not have a knife in his possession a t  any time 
while he was with Jones; and did not say anything a t  any time 
to threaten or force Jones to give him the money, but merely 
walked out with the money when Jones turned his back to 
defendant, if believed by the jury, would have negated the 
element of violence or intimidation required to elevate the 
crime of felonious larceny to tha t  of common law robbery or 
armed robbery. The State contends, however, that the defend- 
ant, by his own admission, closed the door to Jones' office as  he 
ran out and locked i t  from the outside, leaving Jones confined 
inside; and tha t  this additional fact constitutes the requisite 
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use of force or violence in the taking of the property of another 
necessary to  preclude a possible verdict of felonious larceny. 

The general rule applicable to the  State's contention in this 
regard is set forth in 67 Am. Jur.  2d, Robbery, # 26, p. 45 (1973) as  
follows: 

The violence or intimidation [necessary to elevate felo- 
nious larceny to robbery] must precede o r  be concomitant or 
contemporaneous with the taking. Hence, although the 
cases a re  not without conflict, the general rule does not 
permit a charge of robbery to  be sustained merely by a 
showing of retention of property, or  a n  attempt to escupe, by 
force or putting in fear. (Emphasis supplied.) 

See also Annot., 93 A.L.R.3d 643 (1979). 

The law of this jurisdiction is in accord with the general 
rule quoted above. In  State v. John, 50 N.C. 163 (1857), while the 
victim and the defendant were examining a "bill of money" 
which the defendant said he had found, the victim felt the 
defendant's hand in his pocket on his pocketbook. The victim 
seized the defendant's arm a t  the same time the defendant 
snatched the victim's money, and a scuffle ensued in which the 
victim was thrown out of his wagon. When the victim arose, the 
defendant had escaped with the victim's pocketbook and the 
"bill of money.'' The court there viewed the struggle between 
defendant and the victim as  "fairly imputable to an  effort on 
the part  of the prisoner to get loose from [the victim's] grasp 
and make his escape," John, a t  169; and i t  held tha t  the facts did 
not constitute highway robbery. The court said: "There was no 
violence -no circumstance of terror resorted to for the purpose 
of inducing the prosecutor to part  with his property for the sake 
of his person." John, a t  167. 

In the case sub judice, the defendant's admitted act of 
closing and locking the office door a s  he exited, leaving the 
victim's assistant manager confined in the office, was not prece- 
dent to nor concomitant or contemporaneous with the act of 
taking the money bag. I t  is, even more so than  the scuffle 
between the defendant and the victim in the John case, "fairly 
imputable to an  effort on the part  of the [defendant] to . . . make 
his escape." Thus, the act of closing and locking the door cannot 
be held to constitute the requisite violence or putting in fear to 
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make the  crime in question robbery a s  a matter of law, so as to 
preclude the possibility of a verdict of felonious larceny. 

I t  was incumbent upon the trial  court, therefore, to charge 
the jury on the lesser included offense of felonious larceny. I t s  
failure to do so denied the defendant the potential benefits of 
his own testimony by effectively limiting the possible verdicts 
to guilty of robbery (armed or common law) or not guilty. The 
jury could not comply with the court's instructions and a t  the 
same time return a verdict giving credence to the defendant's 
testimony in his own behalf. 

When a defendant is indicted for a criminal offense, he 
may be convicted of the charged offense or a lesser included 
offense when the greater offense charged in the bill of 
indictment contains all of the essential elements of the 
lesser, all of which could be proved by proof of the allega- 
tions in the indictment. Further,  when there is some evi- 
dence supporting a lesser included offense, a defendant is 
entitled to a charge thereon even when there is no specific 
prayer for such instruction, and error in failing to do so will 
not be cured by a verdict finding defendant guilty of a 
higher degree of the same crime. 

State v. Bell, 284 N.C. 416,419,200 S.E. 2d 601,603 (1973). (Em- 
phasis supplied.) 

Because of the trial court's failure to instruct the jury on 
the lesser included offense of felonious larceny, there must be a 

New trial. 

Judges HEDRICK and HILL concur. 

RALEIGH CITY LIMITS, INC., D/B/A "MONDAY'S" v. H.A. SANDMAN, 
BERTHA KATZ, AND T.W. SMITH, D/B/A SKS PROPERTIES 

No. 8010DC228 

(Filed 7 October 1980) 

Landlord and Tenant 6 18- belated payment of rent - waiver of right to declare 
lease in default 

Defendants waived their right to declare a lease in default because the 
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rent  for one month was not timely paid when they tookplaintifrs checks for 
tha t  month and for succeeding months and converted them into "official 
bank checks" payable to  defendants. 

APPEAL by plaintiff from Barnette, Judge. Judgment en- 
tered 1 October 1979 in District Court, WAKE County. Heard in 
the Court of Appeals on 10 September 1980. 

On 2 October 1979, plaintiff filed a complaint in the district 
court seeking to have defendants enjoined "from denying plain- 
tiff the right to enter said premises under the terms of the  lease 
agreement entered into in April, 1977," asking for "such mone- 
tary damages as  may be suffered by reason of defendants' refus- 
al to allow them to  enter said premises, . . ." seeking tha t  "the 
costs of this action be taxed against defendants," and seeking 
that  "this Court award such other and further relief a s  to i t  may 
seem just and proper." On 2 November 1978, defendants sub- 
mitted an  answer and counterclaim admitting the existence of 
a lease agreement dated 18 April 1977 covering certain prem- 
ises. Defendants alleged, however, that the lease entitled them to 
terminate and take possession upon plaintiffs failure to pay 
rent on time and upon plaintiffs use of a "materially changed 
method of operation." Plaintiff replied on 2 January 1979, de- 
nying the material allegations of the counterclaim. 

An understanding of the facts of this case can best be 
obtained by quoting the  unchallenged findings by the judge 
after trial before him without a jury: 

1. A lease agreement was entered into between the 
plaintiff corporation a s  tenant  and the defendant part- 
nership a s  landlord for the lease of a certain space located 
a t  2404 112 Hillsborough Street in Raleigh, North Carolina. 
The date of the lease was April 18,1977. I t  was to  run  until 
August 31, 1982. 

2. The only stockholder of the plaintiff corporation from 
April 18, 1977, until August 18, 1978, was Pa t  Gryder. 

3. The lease provided tha t  the premises was [sic] only to 
be used as  a club by the  Plaintiff. The word "club" is not 
defined in the lease. 

To H. Arthur  Sandman, one of the partners in the  De- 
fendant and the Defendants' negotiator, the word "club" in 
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the lease meant a nice tavern tha t  sold beer but did not 
have live entertainment nor had special sales of beer. 

To Pa t  Gryder the  word "club" in the lease did include 
live entertainment and beer specials. 

There was never a meeting of the minds between Sand- 
man and Gryder a t  the  inception of the lease as  to whether 
or not the word "club" included live entertainment and 
beer specials. 

4. On or about August 18, 1978, Pa t  Gryder sold his 
stock in the plaintiff to Barry Lee Green and John Robert 
Ray. 

5. The new owners of the Plaintiff entered into posses- 
sion of the premises immediately and began running a 
tavern or club known as  "Monday's." This club from its 
inception regularly featured live entertainment and beer 
specials. Pat  Gryder, when he ran the establishment on the 
same premises, from time to time, had live entertainment 
and beer specials but never to the degree the new operation 
did. 

6. Sandman, on behalf of the Defendant, objected to 
this use of the premises by the Plaintiff as  run by Green and 
Ray and continues to  object. 

7. Other tenants of the Defendant in the same building 
have also objected. 

8. The Court cannot find tha t  the Defendant has  suf- 
fered any actual damages as  a result of the Plaintiffs op- 
eration of the premises. 

9. The lease provided tha t  the Plaintiff was to pay the 
regular monthly rent  in advance on the first day of each 
month. 

The lease further provided tha t  if the rent was not paid 
within ten (10) days after the rent was regularly due, the 
Defendant could declare the lease in default. 

10. The rent  t h a t  was due on August 1, 1978, was not 
paid on tha t  day or within ten (10) days thereafter. 
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11. The rent which was due on August 1, 1978, was 
tendered after August 10, 1978. 

On August 22, 1978, Sandman, on behalf of the defend- 
ant, notified Pa t  Gryder by letter, with copies to Barry 
Green and his attorney, tha t  a s  of tha t  date he was refusing 
the tender of the August rent, and tha t  he was declaring 
the lease in default unless their differences over the opera- 
tion of the  premises could be resolved. 

12. On September 5, 1978, Barry Green paid Septem- 
ber's rent  and has paid each month's rent  thereafter within 
ten (10) days of the first of each month. 

13. On September 28,1978, Sandman, on behalf of the 
Defendant, notified the attorney for the Plaintiff tha t  the 
checks tendered as  August rent  and September rent were 
not being accepted, and the lease was still considered by the 
Defendant to be in default. Each check received was con- 
verted into official bank checks and held by Sandman but 
not deposited in the Defendant's account. 

14. Every month when the Plaintiff tendered the rent, 
Sandman, on behalf of the Defendant, followed the same 
procedure a s  stated in Finding of Fact No. 13. 

15. In  the notice of September 28,1978, Sandman fur- 
ther notified the Plaintiff that the Defendant intended to 
take possession of the premises on October 1, 1978. 

On tha t  day the Defendant attempted to  take posses- 
sion but was unsuccessful. 

Up until the present time the Defendants' efforts to 
take possession have continued to be unsuccessful. 

Based upon these findings of fact, the  court made the following 
pertinent conclusions of law: 

1. The Plaintiff has not used the  leased premises in a 
way tha t  was unintended by the lease. 

2. The Defendant is not entitled to recover anything of 
the Plaintiff as  damages for acts or omissions arising out of 
the use of the  premises under the lease over and above the 
amount ordered below, for the Plaintiffs occupancy of the 
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premises while this matter has  been and remains in dis- 
pute. 

5. The Defendant did not waive its right to  consider the 
lease in default. 

Based on the foregoing findings of fact and conclusions, the 
t r i a l  judge en te red  judgment  for  defendants .  Plaintiff  
appealed. 

J. Franklin Jackson, for the plaintiff appellant. 

Lake & Nelson, by Broxie J. Nelson, for the defendant appel- 
lees. 

HEDRICK, Judge. 

The sole question presented by this appeal is whether the 
trial judge erred in concluding tha t  defendants did not waive 
their right to declare the lease in default on the grounds tha t  
the August 1978 rent, and succeeding month's rent,  was not 
timely paid. In  Winder v. Martin, 183 N.C. 410,411,111 S.E. 708, 
709 (1922), the  Supreme Court stated: 

I t  is the generally accepted rule t ha t  if the landlord receive 
rent  from his tenant,  after full notice or knowledge of a 
breach of a covenant or condition in his lease, for which a 
forfeiture might have been declared, such constitutes a 
waiver of the  forfeiture which may not afterwards be 
asserted for tha t  particular breach, or any other breach 
which occurred prior to the  acceptance of the rent  . . . . 
In  Office Enterprises, Znc. v. Pappas, 19 N.C. App. 725,200 

S.E. 2d 205 (1973), this Court, citing Winder v. Martin, supra, 
held tha t  a landlord is estopped from claiming a breach and 
demanding forfeiture of the  lease when a check for the payment 
of rent, although tendered late and never cashed, was taken by 
the landlord and delivered to his attorney. 

We find the unchallenged finding of fact in the present case, 
tha t  defendants received plaintiffs check for the  August and 
succeeding months' rent  and converted the checks into "official 
bank checks," to be a waiver of defendants' right to  declare the 
lease in default for failure to pay rent  on time. The facts as  
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found by the trial judge in this case are even more conclusive 
than the facts in Office Enterprises, Znc. v. Pappas, supra. The 
evidence supporting the findings of fact discloses that defend- 
ants actually took plaintiff's checks and converted them into 
"official bank checks" payable t o  defendants.  Plaintiff's 
account was debited for each check. The trial court's conclusion 
tha t  defendants did not waive their right to declare the  lease in 
default is erroneous and not supported by the unchallenged 
findings. 

Manifestly, the unchallenged findings dictate a conclusion 
tha t  defendants waived any right they had to declare a default 
for untimely payment. The unchallenged finding by the court 
tha t  defendants were refusing the tender of August rent, "un- 
less their differences over the operation of the premises could 
be resolved," illuminates defendants' intentions. Obviously, de- 
fendants wanted to exercise, as  landlord, more control over 
plaintiff's operation in the  leased premises than  was provided 
in the agreement; and they were availing themselves of the 
lease provision concerning default in order to do so. 

The erroneous conclusion requires tha t  the judgment for 
defendant be vacated. Since the unchallenged findings dictate 
the conclusion tha t  defendants waived their right to declare the 
lease in default, the cause must be remanded to the district 
court for the making of such a conclusion and the entry of a 
proper judgment based on the findings and conclusions for 
plaintiff declaring t h a t  the lease is and has been in full force 
and effect, and tha t  plaintiff is entitled to recover his costs. The 
judgment is vacated and the  cause is remanded to the district 
court for further proceedings consistent with this Opinion. 

Vacated and remanded. 

Judges HILL and WHICHARD concur. 
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CHARLES S. SCALLON, ADMINISTRATOR OF THE ESTATE OF LARRY ALAN 
AIKEN v. PHILLIP McINTYRE HOOPER, JANET P. CALDWELL, AND 

CHARLES KENNETH CALDWELL 

No. 8010SC270 

(Filed 7 October 1980) 

1. Automobiles 8 106- driver who is not owner - prima facie evidence of agency - 
instruction required 

Plaintiff in  a wrongful death action was entitled to  a n  instruction on G.S. 
20-71.1, which essentially provides t h a t  proof of ownership of the  automobile 
by one not t h e  driver makes out  a prima facie case of agency of the  driver for 
t h e  owner a t  the  time of t h e  driver's negligent act, since i t  was stipulated 
t h a t  one defendant who was not the  driver was t h e  registered owner of the  
vehicle a t  t h e  time of t h e  accident, and a n  instruction on t h e  s ta tu te  was 
required even though plaintiff presented no positive evidence that  defend- 
a n t  driver was defendant owner's agent.  

2. Automobiles 1 106- driver a s  agent of owner - peremptory instruction in favor 
of owner erroneous 

The trial court in a wrongful death action erred in giving a peremptory 
instruction in favor of defendant automobile owner who was not t h e  driver 
a t  the  time of t h e  allegedly negligent acts complained of, though plaintiff 
relied solely on G.S. 20-71.1 and did not offer independent proof of agency, 
since defense counsel did not present any  evidence to rebut  plaintiffs prima 
facie case of agency under t h e  s tatute ,  and a stipulation t h a t  t h e  female 
defendant "had the  vehicle in  her  custody and control and the  right to 
exercise all incidents of ownership of t h e  automobile a s  to  its operation" did 
not exclude the  possibility t h a t  defendant driver was acting a s  defendant 
owner's agent a t  the  time of t h e  collision. 

APPEAL by plaintiff from Hobgood (Hamilton H.), Judge. 
Judgment entered 15 October 1979 in Superior Court, WAKE 
County. Heard in the Court of Appeals 16 September 1980. 

Plaintiff brought a n  action for the wrongful death of intes- 
tate caused by the negligent operation of a motor vehicle. A 
directed verdict was entered in favor of Janet  P. Caldwell. On 4 
October 1979, the jury returned a verdict for plaintiff against 
defendant Hooper only. The court ordered a partial new trial on 
15 October 1979. 

The parties made the  following stipulations of undisputed 
facts in the final pretrial order. Plaintiffs intestate, Larry 
Aikens, died on 1 July 1976 a s  a result of injuries he received in 
an  automobile accident. He was twenty-two years old. The colli- 
sion occurred on 30 June  1976 on Beach Drive in Long Beach. 
The vehicle operated by plaintiffs intestate was a 1974 Datsun 
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pickup truck owned by his employer. The vehicle operated by 
defendant Hooper was a 1975 Pontiac convertible. Hooper was a 
provisional driver under G.S. 20-13 and seventeen years old a t  
the time. Defendant Charles Caldwell was the registered own- 
er, but defendant Janet  Caldwell had the  vehicle in her  custody 
and control and the right to exercise all incidents of ownership 
as  to i ts operation. Neither of the Caldwells was in the car a t  the 
time of the accident. After the pretrial stipulations were read in 
open court, defense counsel further stipulated, in the jury's 
presence, t ha t  defendant Hooper's negligence was the proxi- 
mate cause of Larry Aiken's death. 

Plaintiff's sole evidence was the testimony of William B. 
Hewitt, a former officer with the Long Beach Police Depart- 
ment. Hewitt testified as  to Aiken's condition upon his arrival 
a t  the scene. Defendants presented no evidence. At the end of 
plaintiffs evidence, a directed verdict was granted in favor of 
defendant Jane t  Caldwell without objection. Defendants also 
moved for directed verdict in favor of Charles Caldwell on the 
grounds tha t  "there was no evidence whatsoever tha t  he was 
negligent" or "that the motor vehicle was being operated for 
any family purpose or maintained by him." The court overruled 
the motion. 

The court gave a peremptory instruction in favor of defend- 
an t  Charles Caldwell and did not instruct the  jury on the 
application of G.S. 20-71.1 to the facts of the case. The jury 
returned a verdict against defendant Hooper and found tha t  he 
was not acting a s  the agent of defendant Charles Caldwell a t  
the time of the  collision. Plaintiff received a n  award of $1000.00 
for decedent's pain and suffering and $10,000.00 for the present 
monetary value of decedent. Pursuant t o  plaintiff's motion 
under G.S. 1A-1, Rule 59, the  court ordered a new trial but only 
on the issue of damages for the present monetary value of 
decedent. 

Bailey, Dixon, Wooten, McDonald and Fountain, by Wright 
T. Dixon, Jr.,  and Gary S. Parsons, for plaintiff appellant. 

Ragsdale and  Liggett, by George R. Ragsdale and Peter M. 
Foley, for defendant appellees. 

VAUGHN, Judge. 
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We shall consider plaintiffs assignments of error concern- 
ing the trial court's instructions first. The two basic issues are  
whether plaintiff was entitled to  a n  instruction on G.S. 20-71.1 
and whether a peremptory instruction was properly given in 
favor of defendant Charles Caldwell. We conclude tha t  the trial 
court committed error in both regards and order a new trial on 
the agency issue. 

[I] I t  cannot be questioned tha t  G.S. 20-71.1 was applicable to 
this case. As explained by the Court in Duckworth v. Metcalf, 
the statute essentially provides that:  

[plroof of ownership of the automobile by one not the driver 
makes out a prima facie case of agency of the driver for the 
owner a t  the time of the  driver's negligent act of omission, 
but i t  does not compel a verdict against the owner upon the 
principle of respondeat superior. 

268 N.C. 340,343, 150 S.E. 2d 485, 488 (1966). I t  was stipulated 
that  defendant Charles Caldwell was the registered owner of 
the vehicle a t  the time of the accident. Clearly, the judge had a 
duty to explain the rule of G.S. 20-71.1, even absent a special 
request by plaintiff, because i t  was the law arising from the 
evidence. G.S. 1A-1, Rule 51; Shuford, N.C. Civil Practice and 
Procedure 9 51-3(1975). Moreover, this instruction was required 
even though plaintiff presented no positive evidence tha t  Hoop- 
er  was Caldwell's agent. Whiteside v. McCarson, 250 N.C. 673, 
110 S.E. 2d 295 (1959); Hartley v. Smith, 239 N.C. 170,79 S.E. 2d 
767 (1954). We note tha t  a model instruction is available as  a 
guide for explaining G.S. 20-71.1 to the jury. N.C.P.I. - Civ. 
103.40 (1973). 

[2] Nevertheless, the  judge gave the  following peremptory in- 
struction for defendant: 

Now, we have an  issue here which is the first issue 
which says this: Was the  Defendant Phillip McIntyre Hoop- 
er, a t  the time of the collision, acting as  the agent of the 
Defendant Charles Kenneth Caldwell? 

As to this issue, members of the jury, which is number 
one, if the jury finds tha t  on the occasion of the collision on 
June  30,1976, tha t  the Defendant Hooper was driving the 
Defendant Charles Kenneth Caldwell's car a t  Long Beach 
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and tha t  the Defendant Hooper was not on a mission or 
errand of any kind for the Defendant Charles Kenneth 
Caldwell, a s  all of the evidence tends to show, i t  would be 
your duty to answer issue number one "no." 

A peremptory instruction may be given in a proper case. 
Generally, "[tlhis device may be used when there is a sufficient 
quantum of evidence, all tending to  establish one side of an  
issue, and which, if credible, gives rise as  a matter of law to but 
one permissible inference." 2 McIntosh, N.C. Practice 2d, § 1516, 
a t  42-43 (Supp. 1970). Specifically, i t  has been held repeatedly 
tha t  defendant is entitled to a peremptory instruction when 
plaintiff relies solely on G.S. 20-71.1, and defendant offers un- 
contradicted evidence on the  issue of agency tending to show 
tha t  the driver was on a purely personal mission or errand a t  
the time of the collision. Torres v. Smith, 269 N.C. 546,153 S.E. 
2d 129 (1967); Passmore v. Smith, 266 N.C. 717,147 S.E. 2d 238 
(1966); Nolan v. Boulware, 21 N.C. App. 347,204 S.E. 2d 701, cert. 
den., 285 N.C. 590,206 S.E. 2d 863 (1974). The case before us  does 
not meet this test. 

Plaintiff relied solely on G.S. 20-71.1 and did not offer inde- 
pendent proof of agency. Defense counsel did not present any 
evidence to rebut plaintiffs prima facie case of agency under 
the statute. There is no authority t ha t  a peremptory instruc- 
tion may be given in favor of a defendant who offers no evidence 
whatsoever on the critical issue. Therefore, it was error to 
instruct the jury tha t  all of the evidence tended to show tha t  
defendant Hooper was not on a mission for Charles Caldwell. 
The only evidence tha t  even had this tendency was a pretrial 
stipulation which provided tha t  "the Defendant Janet  P. Cald- 
well had the vehicle in her  custody and control and the right to 
exercise all incidents of ownership of the automobile as  to its 
operation." 

Defendant contends tha t  this stipulation had the effect of 
negatingplaintiffs prima facie case under the statute and thus 
required plaintiff to come forward with independent proof of 
agency. We do not agree. I t  is significant tha t  the stipulation did 
not say tha t  Janet  Caldwell had exclusive custody and control 
of the car. Moreover, it did not provide tha t  she had all incidents 
of ownership with respect to the car. I t  merely stated tha t  she 
had the right to exercise all incidents of ownership. The stipula- 
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tion did not, therefore, exclude the possibility t ha t  Hooper was 
acting as  Charles Caldwell's agent a t  the time of the collision. 
We must conclude tha t  this stipulation was not positive, uncon- 
tradicted evidence of the lack of agency sufficient to require a 
peremptory instruction. Giving a peremptory instruction in 
this case defeated the plain and obvious purpose of G.S. 20-71.1, 
which is to enable plaintiff to submit a prima facie case of 
agency to the jury which i t  can decide to accept or reject. Chap- 
pel1 v. Dean, 258 N.C. 412, 128 S.E. 2d 830 (1963); Travis v. 
Duckworth, 237 N.C. 471, 75 S.E. 2d 309 (1953). A peremptory 
instruction is warranted only when compelling evidence per- 
mitting one reasonable conclusion is presented; otherwise, this 
procedural device could be used to reduce G.S. 20-71.1 to a 
meaningless exercise. 

Though i t  is not necessary to our disposition here, we agree 
with two other contentions made by plaintiff. First, the judge 
expressed a n  improper opinion in his opening instructions on 
what the evidence tended to  show on the agency issue when he 
said tha t  "at the proper time in my charge I will instruct you 
tha t  on the basis of the evidence tha t  you will answer tha t  issue 
'no.' " Such a comment on the evidence is prohibited by G.S. 
1A-1, Rule 51(a). The remark was so absolute tha t  a juror may 
have believed tha t  the judge had already given the correct 
conclusion. See Shuford, N.C. Civil Practice and Procedure § 
51-4 (1975). Second, the form of the peremptory instruction was 
also incorrect. When G.S. 20-71.1 applies to a case, the instruc- 
tion must relate directly to particular facts shown by defend- 
ant's positive evidence. Belmany v. Overton, 270 N.C. 400, 154 
S.E. 2d 538 (1967); Whiteside v. McCarson, 250 N.C. 673,110 S.E. 
2d 295 (1959). 

Plaintiff's final assignment of error is tha t  the court erred 
in denying his motion for a new trial on the ground of inade- 
quate damages for decedent's pain and suffering. We decline to 
grant a new trial on this issue. The judge's decision on the 
matter was within his discretion, and we can find no abuse of 
discretion here. Robinson v. Taylor, 257 N.C. 668,127 S.E. 2d 243 
(1962); Gwaltney v. Keaton, 29 N.C. App. 91, 223 S.E. 2d 506 
(1976). Thus, in addition to the  trial court's order of a new trial 
on damages for decedent's present monetary value, we order a 
new trial on the agency issue. 
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New trial. 

Judges MARTIN (Robert M.) and WEBB concur. 

SAMUEL B. BROWN, JR., EMPLOYEE, PLAINTIFF, V. J.P. STEVENS & COM- 
PANY, INC., EMPLOYER, AND LIBERTY MUTUAL INSURANCE COM- 
PANY, CARRIER, DEFENDANTS. 

No. 8010IC205 

(Filed 7 October 1980) 

Master and Servant 8 68- workers' compensation - textile worker - lung disease 
not caused by employment 

The Industrial Commission's determination t h a t  plaintiff textile work- 
er's lung disease was not caused by cotton dust  and lint and t h a t  plaintiff 
thus  did not suffer from a compensable disease peculiar t o  those working in 
cotton mills was supported by medical testimony t h a t  "there is not specifi- 
cally any objective indication t h a t  he  h a s  any type of pulmonary disease 
related to his employment" and that  "it is possible although unlikely that  his 
occupational exposure could or might have caused [his] substantial respira- 
tory impairment." 

APPEAL by plaintiff from order of North Carolina Industrial 
Commission entered 8 August 1979. Heard in t he  Court of 
Appeals 27 August 1980. 

Plaintiff filed a claim under the Workers' Compensation Act 
for an  alleged occupational disease resulting from exposure to 
cotton dust. Hearings were held before Deputy Commissioners 
in Roanoke Rapids, Raleigh, and Hillsborough. The evidence 
showed tha t  plaintiff was employed by J.P. Stevens and Com- 
pany, Inc. for 37 years. In  his employment with J.P. Stevens, he 
was exposed to cotton dust. From 1955 until 1975 he was also 
exposed to varsol. Plaintiff testified tha t  he was 58 years of age 
a t  the time of the hearing, and tha t  he had not had any serious 
illness before 1955. He also testified he had smoked a pack of 
cigarettes a day from the time he was approximately 20 years of 
age until 1975 when he reduced his smoking to approximately 
four packs of cigarettes per week. Plaintiff had a heart  attack in 
1971 but returned to  work approximately three months later 
and worked until he had a second heart  attack in 1974. After 
returning to work after the  first heart  attack, he "noticed [he] 
was getting short of breath." 
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Dr. J.W. Boone testified tha t  he had treated plaintiff from 
1966 and that,  in his opinion, plaintiffs heart  problem is the 
primary reason plaintiff became unable to work. Dr. Boone 
testified fur ther  t h a t  "[blased upon [his] examination and 
treatment of Mr. Brown, there is not specifically any objective 
indication tha t  he has any type of pulmonary disease related to 
his employment." 

Dr. Ted R. Kunstling, a member of the Industrial Commis- 
sion's Textile Occupational Disease Panel, testified tha t  he ex- 
amined the plaintiff on 30 September 1977. He testified tha t  
from tha t  examination, he found plaintiff had a history of angi- 
na pectoris, chronic bronchitis, chronic obstructive pulmonary 
disease, degenerative arthrit is,  chronic sinusitis, varicose 
veins and other medical problems. He testified tha t  he felt 
plaintiffs "exposure to cotton dust hard] been a significant 
contributing factor to the  development of the pulmonary im- 
pairment," but there were other factors, as  cigarette smoking, 
which were also significant. On cross-examination, he said tha t  
plaintiffs exposure to cotton dust does not give "a history sug- 
gesting the diagnosis of byssinosis" because plaintiffs "short- 
ness of breath began more in relationship to exertion rather 
than to the dust exposure pattern . . . ." 

Dr. Mario C. Battigelli testified that,  in his opinion, "the 
work history tha t  [he] obtained from Mr. Brown and the de- 
velopment of symptoms was not consistent with the  diagnosis 
of byssinosis." He also testified: "[Mly opinion satisfactory to 
myself to a reasonable degree of medical certainty is t ha t  it is 
possible although unlikely tha t  his occupational exposure could 
or might have caused the  substantial respiratory impairment 
which I have diagnosed in my report." He found i t  significant 
that  plaintiffs breathingproblems increased after the  first and 
second heart  attack. He stated t h a t  i t  "would signify t h a t  the 
heart attack must have had a direct bearing on the deteriora- 
tion of his respiratory function." 

On 29 November 1978, the Hearing Commissioner rendered 
a decision. Among the findings of fact were the following: 

"9. Plaintiff has fullous emphysema, possibly caused by 
smoking but not caused by cotton dust and lint. 

10. Plaintiff does not have byssinosis. 
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11. Plaintiff is totally disabled. The primary cause of 
this is plaintiff's heart  condition. Some small part  of the 
disability is due to his pulmonary condition. Plaintiff could 
not return to any work in the cotton mill because of his 
pulmonary condition - the cotton dust and lint and the 
varsol would aggravate his pulmonary condition." 

The Hearing Commissioner made a conclusion of law tha t  the 
plaintiff "does not suffer from a disease peculiar to those work- 
ing in cotton mills and his claim is therefore not compensable." 
Coverage was denied. The Full Commission affirmed the deci- 
sion of the Hearing Commissioner. 

Hassell and Hudson, by Charles R. Hassell, Jr. and Robin E. 
Hudson, for plaintiff appellant. 

Smith, Anderson, Blount, Dorsett, Mitchell and Jernigan, by 
C. Ernest Simons, Jr., for defendant appellees. 

WEBB, Judge. 

The plaintiff, on this appeal, does not contend the evidence 
shows he has byssinosis. He contends tha t  the whole record 
does show tha t  he had a pulmonary disease which was due to 
causes and conditions which a re  peculiar to his employment a t  
J.P. Stevens and the disease is not a n  ordinary disease of life to 
which the general public is exposed outside of the plaintiff's 
employment. For this reason, the defendant contends his dis- 
ease is covered by G.S. 97-53(13). See Booker v. Medical Center, 
297 N.C. 458, 256 S.E. 2d 189 (1979). 

The Hearing Commissioner made a finding of fact tha t  the 
plaintiff's lung disease was not caused by cotton dust and lint. 
The Hearing Commissioner concluded tha t  he did "not suffer 
from a disease peculiar to those working in cotton mills . . . ." 
This finding and conclusion were affirmed by the Full Commis- 
sion. The finding of fact is sufficient to support the conclusion of 
law tha t  the plaintiffs disease is not compensable. If the find- 
ing of fact is supported by the evidence, the decision of the Full 
Commission must  be affirmed. See Moore v. Stevens, Inc., 
47 N.C. App. 744, 269 S.E. 2d 159 (1980). We hold t h a t  
the testimony of Dr. Boone tha t  "there is not specifically any 
objective indication tha t  he has any type of pulmonary disease 
related to his employment" and the testimony of Dr. Battigelli 
"that i t  is possible although unlikely tha t  his occupational ex- 
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posure could or might have caused the substantial respiratory 
impairment" is evidence which supports the finding of fact. 
There was evidence from which the  Hearing Commissioner 
could have found otherwise but since the evidence supports the 
finding of fact, we are  bound by it. 

The appellant contends the Hearing Commissioner did not 
apply the standard of compensability required by G.S. 97-53(13) 
as  interpreted by Booker v. Medical Center, supra. He contends 
tha t  North Carolina has adopted the increased risk approach to 
compensability and cotton mill workers have an  increased risk 
of developing lung diseases. He contends tha t  all the evidence 
shows the plaintiffs condition became more serious during his 
exposure to cotton dust. The Hearing Commissioner found a s  a 
fact tha t  "[pllaintiff could not return to  any work in the cotton 
mill'' because exposure to cotton dust and varsol would aggra- 
vate his condition. The plaintiff argues tha t  aggravation is 
synonymous with causation under the proper interpretation of 
G.S. 97-53(13). As we read Booker, in order for an  occupational 
disease which develops over a long period of time to be compen- 
sable under G.S. 97-53(13), it must be proved that it was caused 
by the plaintiff's employment. In  the case sub judice, there was 
competent evidence tha t  plaintiffs disease was not caused by 
his employment and the Hearing Commissioner so found. 

Affirmed. 

Judges VAUGHN and MARTIN (Robert M.) concur. 

CHARLES HARRISON, JR., T/A CRAFT MART HOMES, INC. v. 
BARBARA M. McLEAR 

No. 8027SC212 

(Filed 7 October 1980) 

Contracts 1 28.1- partial construction of house - builder's right to partial pay- 
ment - instructions inadequate 

In  a n  action to recover for t h e  building of a house, plaintiff is entitled to a 
new trial where t h e  evidence tended to show t h a t  plaintiff performed on the  
parties' contract by constructing a t  least a portion of t h e  house, then re- 
quested partial payment according to t h e  terms of t h e  agreement, and 
defendant did not authorize FHA to make partial payments a s  provided in 
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the contract, but the trial court's instructions did not, with reference to the 
evidence, declare and explain under what circumstances, if any, plaintiff 
would be entitled to payments or under what circumstances, if any defend- 
ant would be justified in refusing to approve payments. 

APPEAL by plaintiff from Thornburg, Judge. Judgment en- 
tered 10 August 1979 in Superior Court, GASTON County.'Heard 
in the Court of Appeals on 9 September 1980. i 

In  this civil action, plaintiff, a building contractor, seeks to 
recover $12,956.41 for having built a house for defendant pur- 
suant to a contract entered into on 16 December 1977. In his 
complaint, plaintiff alleged, among other things, t ha t  plaintiff 
and defendant entered into a contract under which plaintiff 
agreed to construct a dwelling for defendant in consideration 
for $23,800; t ha t  plaintiff began construction on or about 20 
December 1977; t ha t  on or about 6 March 1978 plaintiff fur- 
nished defendant with a statement of labor and materials pro- 
cured under the contract and requested defendant to  release a 
portion of certain funds held by the  Farmers Home Administra- 
tion, which defendant refused to do; tha t  plaintiff continued to 
work on the dwelling until mid-May 1978, when defendant re- 
fused to allow plaintiff or any of those working for plaintiff to 
come on defendant's property; and tha t  plaintiff had made 
numerous demands of the  defendant for sums owed to plaintiff 
for labor performed and materials furnished, but that defend- 
an t  had failed to  pay those sums. Defendant filed answer, 
admitting the  existence of the contract and tha t  plaintiff had 
furnished labor and materials for construction of a dwelling, 
but alleging t h a t  plaintiff did not commence construction until 
late January 1978 and tha t  defendant did not prevent plaintiff 
from working on the house until July 1978. Defendant further 
alleged tha t  plaintiff breached the  contract when he quit work- 
ing on the house. So much of the evidence offered a t  trial as  is 
necessary for a n  understanding of the decision in this case is set 
out in the Opinion to follow. 

The following issues were submitted to  t h e  jury  and 
answered a s  indicated: 

1. Did the plaintiff and defendant enter into a contract 
on December 16,1977, for construction of a home by plain- 
tiff? 
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ANSWER: YES 

2. Did plaintiff last furnish labor, supplies, or both dur- 
ing the last week of June or first week of July, 1978? 

ANSWER: YES 

3. Did defendant breach her contract with plaintiff by 
failing to authorize payments of sums due under the terms 
of the contract? 

ANSWER: No 

4. Did plaintiff breach his contract with defendant by: 

(a) failing to complete the home within the specified 
contract period? 

ANSWER: 

(b) failing to complete construction of the home called 
for under t he  terms of the  contract? 

ANSWER: 

5. What amount of damages is plaintiff entitled to re- 
cover from defendant? 

ANSWER: $ 

From a judgment entered on the verdict t ha t  plaintiff have 
and recover nothing from defendant, plaintiff appealed. 

Lloyd T. Kelso, for the plaintiff appellant. 

Robert H. Forbes, for the defendant appellee. 

HEDRICK, Judge. 

Plaintiff's several assignments of error relate to the issues 
submitted to  the jury, and the instructions given thereon. I t  is 
the duty of the trial judge to  declare and explain the law arising 
on the evidence given in the case. G.S. 9 1A-1, Rule 51 (a); N.C. 
Board of Transportation v. Rand, 299 N.C. 476, 263 S.E.2d 565 
(1980); Rector v. James, 41 N.C. App. 267,254 S.E.2d 633 (1979). 
This means, among other things, tha t  the  judge must submit to 
the jury such issues a s  when answered by them will resolve all 
material controversies between the parties, a s  raised by the 
pleadings. Link v. Link, 278 N.C. 181, 179 S.E.2d 697 (1971); Wes- 
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ley v. Lea, 252 N.C. 540,114 S.E.2d 350 (1960); Howell v. Howell, 24 
N.C. App. 127, 210 S.E.2d 216 (1974). See also G.S. § 1A-1, Rule 
49(b). Therefore, the  trial judge must explain and apply the law 
to the specific facts pertinent to the  issue involved. Investment 
Properties of Asheville, Inc. v. Norburn, 281 N.C. 191,188 S.E.2d 
342 (1972). 

The evidence offered a t  trial tends to show the following: 
Plaintiff, a home builder with sixteen years' experience, first 
discussed building defendant's house with defendant in late 
August or early September 1977. Plans were drawn up, and on 
16 December 1977, the parties entered into a construction con- 
tract with the Farmers Home Administration (FHA). Under 
this contract, the house was to be completed by 16 March 1978, 
and plaintiff was to  receive upon his request and upon approval 
by FHA and defendant monthly payments not to exceed sixty 
percent (60%) of the  value of the work in place. Work on the 
house was not begun until mid-February because of "unusually 
cold and wet" weather. By mid-March 1978, the house "was 
enclosed, with all walls and the roof in place." At tha t  time, 
plaintiff asked FHA for a partial payment, and FHA requested 
tha t  plaintiff install another subflooring prior to payment, 
which plaintiff did. Plaintiff never received any payment, 
however, because defendant refused to approve it. Plaintiff 
continued to work on the house, and on 3 June 1978 defendant 
demanded changes in the  trim; plaintiff refused. 

Plaintiff thereafter delayed work until 19 June 1978 to 
allow defendant to do the trim changes herself. When plaintiff 
resumed work, defendant continued to  complain, and sometime 
around t h e  f i rs t  of Ju ly  1978, work ceased on the  house 
altogether. The house was approximately 55% completed a t  
tha t  point, and plaintiff never received any payment for work 
done on the house. 

Our disposition of this case makes i t  unnecessary for us to 
discuss whe the r  t h e  issues submi t ted  t o  t h e  jury  were 
altogether sufficient to  resolve the  controversies between 
plaintiff and defendant, or whether the instructions with re- 
spect to all issues were adequate and free from prejudicial 
error. We hold the instructions with respect to the third issue 
were so inadequate as  to  require a new trial. As to the third 
issue, the entire instructions were a s  follows: 
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Did the defendant breach her  contract with the plaintiff by 
failing to authorize payments of sums due under the terms 
of the contract? 

The burden of proof on this issue is on the plaintiff to 
satisfy you from the evidence and by its greater weight 
tha t  the defendant did in fact breach her contract with the 
plaintiff by failing to authorize payments of sums due 
under the  terms of the contract. 

Now, a breach of contract, members of the jury, is a 
violation or nonfulfillment of the obligation, agreement, or 
duties imposed by the contract. A breach occurs when a 
party without legal excuse fails to perform any promise 
which is all or a part  of the contract. An unjustified failure 
to pay or authorize payment of the total sums or a portion 
of the sums due under the terms of the contract would 
constitute a breach of the contract terms. 

Now, in this case, the plaintiff contends tha t  he was 
entitled to draw a t  least a portion of the money due under 
the terms of the contract as  the work progressed but tha t  
the defendant in this case refused to authorize payments 
under the terms of the contract. 

The defendant on the other hand contends tha t  the 
plaintiff could have had some of the money but was not 
entitled to the amount of money tha t  he sought or is now 
seeking. 

So, a s  to this issue, members of the jury, the court 
instructs you tha t  if the plaintiff has satisfied you from the 
evidence and by its greater weight tha t  the defendant 
breached her contract with the plaintiff by failing to autho- 
rize a t  least a portion of the payment of sums due under the 
terms of the contract, then i t  would be your duty to answer 
this issue yes. However, on the other hand, if you fail to so 
find by the greater weight of the  evidence, then it would be 
your duty to answer this issue no. 

Now, if you answer this issue no, you would not answer 
the remaining issues, . . . 

Under the terms of the contract between the parties, plain- 
tiff agreed to construct a house for defendant. When plaintiff 
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performed his par t  of the bargain, defendant had a duty to 
authorize partial payments a s  provided by the terms of the 
contract. The evidence tends to show tha t  plaintiff performed 
by constructing a t  least a portion of the house, and requested 
partial payment according to  the terms of the agreement. The 
evidence further tends to show defendant failed to perform her 
duty by authorizing FHA to make partial payments a s  provided 
in the contract. The instructions made no reference to the  evi- 
dence regarding plaintiffs performance, or defendant's duty in 
the event of plaintiff's performance. The only reference to the 
evidence with respect to performance and duty made by the 
trial judge was t h a t  plaintiff contended he was entitled to  pay- 
ments, and defendant contended "plaintiff could have had 
some of the money but was not entitled to the amount of money 
tha t  he sought or is now seeking." Nowhere did the trial  judge 
with reference to the evidence and the law declare and explain 
under what circumstances, if any, plaintiff would be entitled to 
payments or under what  circumstances, if any, defendant 
would be justified in refusing to approve payments. 

While we realize the instructions on the fourth issue were 
more complete and definitive, t ha t  portion of the instructions 
tha t  the jury was not to  consider the fourth and fifth issues if it 
answered "no" to the third issue, coupled with the court's fail- 
ure to explain and apply the  law to the specific facts pertinent 
to the issue involved, erroneously and effectively prejudiced 
plaintiffs claim. For the reasons stated, the judgment entered 
on the verdict is vacated, and the  cause is remanded to the 
superior court for a new trial. 

New trial. 

Judges HILL and WHICHARD concur. 

DENNIS B. RUSSELL v. SAM SOLOMON COMPANY 

No. 8012SC297 

(Filed 7 October 1980) 

1. Evidence 8 33- testimony not hearsay 
In an action to recover for injuries received by Heintiff from a g l w s  

display counter in defendant's store, a witness's t e e t i m y  that an e-e 
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of defendant showed him a counter and "said that  is the one tha t  broke and 
that  [plaintiffl got cut on" was not objectionable hearsay but was admissible 
as a part of the operative conduct itself offered for its own sake and not as 
evidence of the truth of any statement made; furthermore, such testimony 
was also admissible for the purpose of corroborating plaintiff's testimony 
that  defendant's courtroom exhibit was not an accurate replica of the coun- 
ter  which injured him. 

2. Negligence % 31- shattering of glass display shelf - res ipsa loquitur 
The doctrine of res  ipsa loquitur applied to provide an inference of 

negligence by defendant in an  action to recover for injuries received by 
plaintiff when a glass display shelf in defendant's store shattered where 
plaintiff's evidence tended to show that  the display was under defendant's 
control; no one else was present when the injury occurred so only plaintiff 
could testify as to how it happened; the shelving instantaneously "gave 
way" as plaintiff placed his hand upon it; plaintiff did not lean upon the glass 
shelf and exerted only minimal pressure upon it; and the broken shelf was 
not presented by defendant a t  any time for testing and was discarded after 
the accident. 

APPEAL by plaintiff from Braswell, Judge. Judgment en- 
tered 23 October 1979 in Superior Court, CUMBERLAND County. 
Heard in  the Court of Appeals 18 September 1980. 

Plaintiff sued for injuries received from a glass display 
counter in defendant's store. At the conclusion of plaintiff's 
evidence on negligence, the  court granted defendant's motion 
for a directed verdict. 

On 15 June 1976, plaintiff, with his wife and some friends, 
went to defendant's store in Fayetteville to look for a canasta 
tray. They dispersed into different departments to find this 
item. Plaintiff asked a clerk in the camera department about a 
t ray and then walked over to the next area, the  cosmetic de- 
partment. There were no store employees there. Only plaintiff 
could testify a s  to  how the accident happened. 

(Indicating) Exactly what I did was to place my hand upon 
the glass counter so a s  not to disturb the articles t ha t  were 
displayed on it. There were men's cologne placed on i t  a t  the 
time I walked up  to  it. As I approached the counters and 
placed my hand right here (indicating on shelf) so tha t  I 
wouldn't disturb anything, and looked into the inside, be- 
cause the small racks were very difficult to see, and a s  I was 
standing there looking a t  it, this thing gave way. As to  what 
I actually did I placed my hand here about like I am doing 
now (indicating on shelf) and  looked inside. I exerted 
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minimal force upon my hand a s  I sa t  it down upon tha t  
shelf. I did not lean or in any way rest upon the shelf. As I 
stood there with my hand on the  shelf, the shelf caved in. I 
felt pain - instant pain in my arm and then a s  I pulled my 
arm back away from the counter, i t  was gushing blood then. 
(Witness was instructed to be seated). Before I felt pain, I 
did not feel the shelf do anything, i t  was instantaneous. I 
heard crashing noises a s  everything was going; but again, 
it was instantaneous. I moved my arm away and in the 
process of moving, the shelves sliced into my wrist. . . . At 
tha t  point we started moving away - the parties with me, 
and some store people came over a t  this point including Mr. 
Nichols. Mr. Nichols is the gentleman seated in the back in 
the glasses. I did not see anyone else tha t  I recall a t  this 
time. If these a re  employees, I don't recognize or recall any 
female people being there. I remember Mr. Nichols and 
some other men there. At t h a t  point we went to the right 
front of the building which is by the restrooms where they 
have a little table, like a small lounge there; and someone in 
the  store called a n  ambulance or rescue team to come over. 
In  the meantime, I gave them some information as  to what- 
ever they were asking. . . . 

On cross-examination, plaintiff denied tha t  he had drunk 
any type of whiskey before entering the store. He further 
stated: 

I did not come up to a display case similar to that [defend- 
ant's courtroom exhibit]. I did not come up initially and 
put my right hand there in a n  attempt to look a t  some items 
tha t  were on the back side. . . . I did not take my right hand 
and lean on the shelf of the counter and did not lean over 
the  counter and put my hand there to catch my balance. 

Plaintiff then demonstrated how he placed his hand on the 
counter using the one defendant had brought to the  courtroom. 
Nevertheless, he explained the difficulty in doing so since de- 
fendant's exhibit was not like the  display counter which had 
injured him. He also said tha t  he had not seen any signs like 
"please do not lean on the counter." 

Tommy Underwood, a n  investigator, was called as  a wit- 
ness for plaintiff. He said tha t  he went to defendant's store in 
early July 1976 and had a conversation with a store employee, 



N.C. App.] COURT OF APPEALS 129 

Russell v. Sam Solomon Co. 

William Nichols. Underwood requested Nichols to show him 
something. The rest of Underwood's testimony was taken by 
voir dire examination. He testified t h a t  Nichols took him to the 
cosmetics counter and showed him some glass shelving. Under- 
wood said this shelving was not like the counter top entered as  
defendant's exhibit and described i t  a s  being loose, movable and 
unsecured. He stated tha t  he did not see the actual shelving 
tha t  injured plaintiff because Nichols told him it had been 
cleaned up and thrown away. Defendant objected to "any testi- 
mony by this witness on any conversation he had with Mr. 
Nichols a s  being incompetent and hearsay." The court sus- 
tained defendant's objection, and Underwood was not allowed 
to give this testimony before the  jury. 

James R. Nance, Jr., for plaintiff appellant. 

Anderson, Broadfoot and Anderson, by Henry L. Anderson, 
Jr., for defendant appellee. 

VAUGHN, Judge. 

Two issues are  brought for our review: whether Under- 
wood's testimony concerning the  statements and actions of 
defendant's employee should have been excluded and whether 
a directed verdict should have been granted to defendant. We 
answer both questions in the negative and reverse. 

4 
The following portions of Underwood's testimony were 

especially relevant to plaintiff's case: 

The shelving I was shown was not a counter top as this. I t  
was just open on the front and back. It was only three 
shelves on i t  when I saw it. I t  was glass shelving. . . . Of 
course, t he  top piece was missing or one of the shelves was 
missing. As to what I did with regard to the  shelving I was 

-shown, I put my hand on the shelving and it was loose. . . . 
The shelving was not secured in any manner. I t  was not 
clamped on. I t  was inlaid with a bracket but it was not 
clamped down. At the time I touched it, i t  was loose. You 
could move i t  back end to end and it was moveable. I t  was 
not tight, secure. 

After reviewing his notes, Underwood further testified tha t  
Nichols had shown him the  counter and "said tha t  is the one 
tha t  broke and tha t  Dr. Russell got cut on." 
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This was not objectionable hearsay. Underwood's testi- 
mony as  to what Nichols said a s  he showed him the counter was 
admissible as  "a par t  of the operative conduct i tself .  . . offered 
for [its] own sake and not a s  evidence of the t ru th  of any state- 
ment made . . . ." 1 Stansbury, N.C. Evidence, § 159, a t  534 
(Brandis rev. 1973). I t  is  unnecessary to  consider whether 
Nichols' statement meets all the  requirements for a n  admission 
of an  agent against his principal. "[A] statement accompanying 
a n  act is admissible either for or  against the  principal . . . 
when the statement characterizes or qualifies the  act, in which 
case i t  would be so admissible without regard to any question of 
agency, under one of t he  so-called res gestae principles." 2 
Stansbury, supra, § 169, a t  18-19. 

Underwood's testimony was also admissible for the purpose 
of corroborating plaintiffs testimony that  defendant's court- 
room exhibit was not a n  accurate replica of the counter tha t  
injured him. Plaintiffs argument a t  trial for admission was, 
therefore, entirely correct: 

This man can testify to what he saw and observed. Now, 
this display case has been brought in and has sa t  here 
before the jury and Dr. Russell has  been cross examined 
with regard to this display case; and, I think, t ha t  we can 
show through this witness t ha t  he approached an  employee 
of the company who was present a t  the time the incident 
occurred and t h a t  he asked him to show him the area and 
the display case tha t  was involved in this particular thing; 
and tha t  he was shown a particular object and tha t  i t  was 
not this particular case and I think tha t  is proper a t  this 
point. 

In  addition, Underwood's description of the counter he was 
shown was relevant evidence tending to support a n  inference of 
defendant's negligence. Thus, it was prejudicial error to ex- 
clude Underwood's testimony. 

[2] We also agree with plaintiffs second contention tha t  the 
doctrine of res ipsa loquitur should have been applied to the 
facts of this case. Res ipsa applies when direct proof of the  cause 
of an  injury is not available, the instrumentality involved in the 
accident is under the defendant's control, and the injury is of a 
type tha t  does not 'ordinarily occur in the absence of some 
negligent act or omission. Snow v. Power Co., 297 N.C. 591, 256 
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S.E. 2d 227 (1979); Restatement (second) of Torts, § 328 D (1965). 
Res ipsa may not, however, be used to infer negligence from the 
mere fact of a n  accident or injury. O'Quinn v. Southard, 269 
N.C. 285, 152 S.E. 2d 538 (1967). 

On this appeal, we must consider plaintiffs evidence as  
true, viewing i t  in the light most favorable to him with the 
benefit of every reasonable inference. Summey v. Cauthen, 283 
N.C. 640,197 S.E. 2d 549 (1973). His evidence tended to  show the 
following. He was injured by a display counter which was under 
defendant's control. No one else was present when the  injury 
occurred so only plaintiff could testify as  to how i t  happened. He 
stated the shelving "gave way" a s  he placed his hand upon the 
shelf and tha t  i t  was "instantaneous." The broken shelving was 
not presented by defendant a t  any time for testing or examina- 
tion. I t  was discarded after the accident. Direct proof of the 
cause of the counter's collapse was, therefore, unavailable a t  
trial. Nevertheless, in the  ordinary course of things, a display 
counter does not shat ter  when one places his hand on it ex- 
erting only minimal pressure. See Young v. Anchor Co., Inc., 239 
N.C. 288, 79 S.E. 2d 785 (1954) (escalator suddenly jerked, 
stopped and quickly moved forward); Page v. Sloan, 12 N.C. App. 
433, 183 S.E. 2d 813, affd., 281 N.C. 697, 190 S.E. 2d 189 (1972) 
(explosion of a n  electric water heater). 

A directed verdict can be granted only when plaintiff's 
evidence, as  a matter  of law, is insufficient to justify a verdict in 
his favor. See G.S. 1A-1, Rule 50. One of defendant's grounds for 
a directed verdict was tha t  plaintiffs evidence failed to disclose 
any actionable negligence. We do not agree. Res ipsa loquitur 
provided an  inference of defendant's negligence sufficient to 
authorize, but not compel, a verdict for plaintiff. Lentx v. Gar- 
din, 294 N.C. 425,241 S.E. 2d 508 (1978). Therefore, i t  was error 
to grant a directed verdict to defendant on tha t  ground. Hus- 
keth v. Convenient Systems, 295 N.C. 459,245 S.E. 2d 507 (1978); 
McPherson v. Hospital, 43 N.C. App. 164,258 S.E. 2d 410 (1979). 
Defendant also requested a directed verdict on the ground tha t  
plaintiff was contributorily negligent. Plaintiffs evidence was 
that  he did not lean upon the  shelf and tha t  he exerted only 
minimal pressure upon it. This does not disclose contributory 
negligence a s  a matter  of law. 

The judgment appealed from is reversed. 
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Reversed. 

Judges MARTIN (Robert M.) and WEBB concur. 

HILDA S. PAYNE v. ALFRED E. PAYNE 

No. 8010DC286 

(Filed 7 October 1980) 

Divorce and Alimony 1 16.9- amount of alimony -lump sum plus monthly payment 
- inadequacy 

The trial court erred i n  ordering defendant to  pay permanent alimony to 
plaintiff in  a lump sum of $15,000 with $10,000 to be paid a t  the time the  
parties sell their  joint residence and t h e  remainder of t h a t  amount to  be paid 
a t  the  r a t e  of $250 per month where t h e  court found t h a t  plaintiff had a net  
income of $466 per month for nine months and a net  income of $250 for three 
months; defendant had a net income of $1789 per month; the monthly mort- 
gage payment on the residence was $434 which was to be paid by plaintiff; the 
parties had consumer debts of $5,491 which were to  be paid by defendant; 
and plaintiff and defendant each have reasonable living expenses of $800 per 
month since (1) if t h e  parties a r e  not divorced and t h e  residence is not sold, 
defendant might not be required to  pay t h e  $10,000 a t  all and plaintiff would 
be required to  make the  $434 monthly mortgage payments indefinitely, half 
of which would inure to  t h e  benefit of defendant, and (2) pursuant to  t h e  
order, plaintiff will have a net  monthly income which is $138 less t h a n  the  
$800 found by t h e  court to  be plaintiffs reasonable monthly expenses and 
defendant will have a ne t  monthly income which is $739 more than the  $800 
found to be defendant's reasonable monthly expenses, and the  order thus  
effectively destroys plaintiff's accustomed standard of living while substan- 
tially improving t h a t  of defendant. 

APPEAL by plaintiff from Parker, Judge. Judgment entered 
11 October 1979 in District Court, WAKE County. Heard in the 
Court of Appeals on 17 September 1980. 

This is a civil action wherein plaintiff seeks a divorce from 
bed and board, permanent alimony, and counsel fees. 

After trial before the  judge without a jury, the  court made 
the  following pertinent findings regarding the  payment of 
permanent alimony: 

9. The plaintiff and the defendant own as  tenants by 
the entireties [sic] and both reside in a residence located a t  
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1316 Trinity Circle, Raleigh, North Carolina. The property 
is encumbered by first and second mortgages with monthly 
payments on those mortgages totaling approximately 
$434.00. 

12. The plaintiff is forty-seven years of age and is em- 
ployed a s  a secretary a t  North Carolina State University. 
The plaintiffs employment requires t ha t  she work full- 
time for nine months of each year and part-time for three 
months of each year. During her  period of full-time employ- 
ment, the plaintiff has a gross monthly salary of $661.00 
and a net monthly salary of $466.00. During her term of 
part-time employment, the plaintiffs net monthly salary is 
approximately $250.00, t ha t  salary being based on a per- 
centage of her full-time employment salary. This is plain- 
tiff's sole support in addition to the support she has re- 
ceived from the defendant. 

13. The plaintiff's reasonable living expenses a r e  
approximately $800.00 per month. 

14. The defendant is fifty years of age and is employed 
by the Veterans Employment Service of the United States 
Department of Labor. His bi-weekly gross salary is $976.00 
and his bi-weekly net salary is $652.00. In  addition the 
defendant receives a monthly retirement payment from 
the U.S. Army in the net amount of $441.00 and a monthly 
disability payment from the Veterans Administration in 
the amount of $44.00. Defendant has  used this income for 
the support of himself and the plaintiff. 

15. The defendant's reasonable living expenses are 
approximately $800.00 per month. 

17. During March, 1979, the  defendant purchased for 
the plaintiff a 1978 Monte Carlo, title to which is registered 
in the defendant's name. There is presently outstanding an  
indebtedness upon th is  automobile of approximately 
$4258.00 with monthly payments of $138.00. Plaintiff reg- 
ularly uses this automobile for her  personal transporta- 
tion. 
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18. Neither of the  parties has personal assets other 
than the property located a t  1316 Trinity Circle, Raleigh, 
North Carolina, personal effects, household furnishings, 
and savings accounts, plaintiff's savings account consist- 
ing of approximately $250.00 and defendant's savings 
account consisting of approximately $400.00. 

21. The parties have presently outstanding total short 
term and consumer debts in the  amount of $5,491.00. More 
than one-half of these debts were accumulated for the ben- 
efit of the defendant. The balance of these debts were [sic] 
accumulated for the  benefit of the plaintiff. 

27. The plaintiff is a dependent spouse as  t ha t  term is 
defined in NCGS Sec 50-16.1. 

28. The defendant is a supporting spouse as  t ha t  term is 
defined in NCGS Sec 50-16.1. 

29. Plaintiff is actually substantially dependent upon 
defendant for her  maintenance and support and defendant 
has the financial means and ability with which to provide 
her with maintenance and support and it appears from all 
the evidence tha t  the  plaintiff is entitled to the relief de- 
manded. (JHP) 

Based on its findings and conclusions with respect to the pay- 
ment of permanent alimony, the  court ordered: 

1 
nent 
lump 

. The defendant shall pay to the plaintiff, as  perma- 
alimony, and for her  support and maintenance, the  
sum of $15,000.00, to be paid a s  follows: $10,000 to be 

paid a t  the time t h a t  the  parties sell their joint residence 
and the remainder of t ha t  amount to be paid a t  the rate  of 
$250.00 per month beginning October 15, 1979. 

2. The defendant shall transfer title, ownership and 
possession to the plaintiff of the  1978 Monte Carlo allto- 
mobile presently used by her. Defendant shall make the  
monthly payments in  satisfaction of the  indebtedness 
presently existing on t h a t  automobile. 
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3. Subject to any encumbrances thereon, plaintiff is 
entitled to possession of the  parties' residence located a t  
1316 Trinity Circle, Raleigh, North Carolina, until the  date 
of the parties divorce. 

4. Defendant shall assume and pay when due those 
charge account, short term, and consumer loans incurred 
by the parties a s  of September 1,1979, those loans totaling 
approximately $5,491.00. 

Plaintiff appealed. 

Sanford, Adams, McCullough and Beard, by Renee J. Mont- 
gomery and Charles H. Montgomery, for the plaintiff appellant. 

Stephen T. Smith, for the defendant appellee. 

HEDRICK, Judge. 

Plaintiff's assignments of error all relate to the amount of 
alimony the court ordered defendant to pay to plaintiff. G.S. § 
50-16.5(a) provides: "Alimony shall be in such amount as  the 
circumstances render necessary, having due regard to the 
estates, earnings, earning capacity, condition, accustomed 
standard of living of the  parties, and other facts of the particu- 
lar case." Although the  trial judge must follow the require- 
ments of this section in determining the amount of permanent 
alimony to be awarded, the trial judge's determination of the 
proper amount is within his sound discretion and his deter- 
mination will not be disturbed on appeal absent a clear abuse of 
tha t  discretion. Beall v. Beall, 290 N.C. 669, 228 S.E.2d 407 
(1976); Eudy v. Eudy, 288 N.C. 71,215 S.E.2d 782 (1975); Corneli- 
son v. Cornelison, 47 N.C. App. 91,266 S.E.2d 707 (1980); Clark v. 
Clark, 44 N.C. App. 649,262 S.E.2d 659 (1980). Plaintiff contends 
tha t  the findings, conclusions, and order requiring defendant to 
pay permanent alimony to plaintiff in the lump sum of $15,000 
constitute a clear abuse of discretion on the part  of the trial 
judge. We agree. 

The findings of fact made by the trial judge afford us  some 
insight into the "accustomed standard of living" of the parties. 
Before they separated, the  parties had a combined net income 
of $2,201 per month. They lived in a home with a monthly 
mortgage payment of $434, and plaintiff had the use of a 1978 
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Monte Carlo automobile. Their consumer indebtedness was 
within reasonable limits considering their net  monthly income. 
While the parties had not accumulated assets of significant 
value, i t  is a reasonable inference tha t  they lived quite well 
under all the  circumstances. 

Because of the patent ambiguities in the order providing 
the amount and manner of the  payment of alimony, we are  
uncertain of the  benefits to be derived by plaintiff and the 
obligation to be imposed upon defendant. If the parties are not 
divorced and the  residence is not sold, defendant might not be 
required to pay the  $10,000 a t  all, and plaintiff will be required 
to make the $434 monthly mortgage payments indefinitely, half 
of which will inure to the benefit of defendant a s  one of the 
tenants by the entirety. Under these circumstances, i t  is not 
likely tha t  defendant would seek a n  early divorce or agree to 
any early sale of the property. On the other hand, plaintiff is not 
likely to obtain an  absolute divorce, since tha t  might jeopardize 
all of her  rights to alimony. G.S. § 50-ll(c); McCarley v. McCar- 
ley, 289 N.C. 109,221 S.E.2d 490 (1976). Also, plaintiff is not likely 
to be anxious for a quick sale of the property, even though her 
obligation to make monthly mortgage payments would thereby 
be terminated, since she would be giving up her  place of resi- 
dence with all of the  consequent inconvenience and expense of 
finding a new home. If, a s  suggested by counsel on oral argu- 
ment in this case, the judge by the order intended to  force a sale 
of the property, a n  opposite result most likely would have been 
accomplished. 

I t  hardly seems necessary to elaborate further on the infir- 
mities of the order in question. However, lest someone conclude 
tha t  a lump sum payment of $15,000 by defendant to plaintiff 
would be adequate and proper under the circumstances of this 
case, we do so elaborate. As pointed out above, before their 
separation the parties had a combined net "spendable" income 
of $2,201 per month. After the order, plaintiff will have a net 
monthly income of $662. Such a n  amount is $138 less than the 
$800 per  month found by the  t r ia l  judge t o  be plaintiff's 
"reasonable monthly living expenses." On the  contrary, after 
the order defendant will have a net monthly income of $1,539, 
which is $739 more than  the  $800 per month which the court 
found to be defendant's "reasonable monthly living expenses." 
These figures do not take into consideration t h a t  defendant 
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must liquidate the  $5,491 consumer indebtedness of the parties, 
nor the fact tha t  plaintiff, in order to  have a place to live, must 
make monthly mortgage payments of $434. We do not need a 
computer, however, to convince us t ha t  the order challenged by 
this appeal effectively destroys plaintiff's "accustomed stan- 
dard of living" while substantially improving defendant's. 
Overshadowing the entire matter is the inescapable fact that  in 
five years plaintiff's right to "permanent alimony" will termi- 
nate, along with any semblance of her accustomed standard of 
living. Manifestly, the order fixing the amount and manner of 
payment of alimony fails to satisfy the minimal standards of 
G.S. § 50-16.5(a), and must be vacated and the  cause remanded 
to the district court for another hearing with respect to the 
amount of alimony only, new findings, and a proper order. 
Those portions of the order declaring plaintiff to  be a dependent 
spouse and defendant to be a supporting spouse and allowing 
plaintiff's claim for divorce from bed and board and attorneys 
fees are  affirmed. 

Vacated and remanded in part; affirmed in part. 

Chief Judge MORRIS and Judge WHICHARD concur 

STATE HIGHWAY COMMISSION, PLAINTIFF V. C.W. CAPE AND WIFE, CREOLA 
CAPE; NANCY VIRGINIA CAPE GREEN AND HUSBAND, T.F. GREEN, 
DEFENDANTS 

No. 8030SC138 

(Filed 7 October 1980) 

Eminent Domain 5 14- two tracts of land-no unity of ownership-apportionment 
required in judgment 

Where t h e  trial court consolidates two condemnation actions concerning 
distinct t racts  of land, and there is no unity of ownership, the  judgment 
awarding damages and compensation for a taking must  apportion the sum 
between t h e  two distinct tracts.  

APPEAL by defendant, C.W. Cape, from Friday, Judge. Judg- 
ment entered 7 September 1979 in Superior Court, GRAHAM 
County. Heard in the Court of Appeals in Waynesville on 27 
August 1980. 
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The State Highway Commission (State), instituted a condem- 
nation action (72CVS4) on 7 February 1972 seeking a trial by 
jury to determine the issue of just compensation for a piece of 
property allegedly owned by the defendants C.W. Cape and Nan- 
cy Cape Green a s  tenants-in-common. The purpose of the con- 
demnation was to facilitate the widening of SR 1211 in Graham 
County. The strip of property which was taken by the State was 
divided by Talulah Creek. I n  his answer, defendant Cape 
alleged tha t  the piece of condemned property west of Talulah 
Creek was in fact owned by him alone and tha t  his sister, Nancy 
C. Green, had no interest therein. He admitted tha t  he and his 
sister jointly owned a portion of land east of Talulah Creek. 
Defendant Cape prayed t h a t  the action be severed into two 
separate lawsuits because of the lack of unity of ownership. 

Thereafter the State initiated a separate condemnation 
action against defendant Cape alone with respect to the portion 
of the real property west of Talulah Creek (73CVS59). On 15 
March 1979, an  order was consented to in 72CVS4 only, whereby 
the defendant landowners waived their right to further in- 
terest on any damages awarded a t  trial. 

The cases were consolidated for trial. Prior to the  taking of 
testimony the trial judge denied a motion by the defendants to 
sever the  two cases. 

The Sta te  presented t h e  testimony of two real es tate  
appraisers who testified to  the  location and extent of property 
taken in the two cases. Both appraisers testified to the total 
value of the two tracts before the taking and the total value of 
the two tracts after the  taking. The appraisers estimated the  
total damages of between $2,000 and $2,200. 

The defendants testified to the total damages a s  well as  the 
before and after value of each t ract  separately. Their estimates 
totaled between $598,000 and $746,000. 

A single issue was submitted to the jury: 

"What sum are the defendants, C.W. Cape and wife, 
Creola Cape; Nancy Virginia Cape Green, entitled to recov- 
e r  a s  just compensation for the appropriation of a portion of 
their property for highway purposes on the 7th day of 
February, 1972? 
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ANSWER: $11,400.00." 

The trial judge ordered tha t  $12,605 be deposited in the  court 
and "be disbursed to  the defendants, as  their interests may 
appear . . . ." He denied defendants interest not only in 72CVS4, 
but also in 73CVS59, in which the accrual of interest had not 
been stayed. 

Attorney General Edmisten by Senior Deputy Attorney 
General R. Bruce White, Jr. and Assistant Attorney General Guy 
A. Hamlin for the State. 

Snyder, Leonard, Biggers & Dodd by Keith S. Snyder, Wil- 
liam T. Biggers and Gary Dodd for defendant appellant. 

CLARK, Judge. 

The defendant asserts tha t  the trial court erred in treating 
the consolidated cases a s  one case and the two separate tracts 
as  one tract of land. We agree. 

I t  was error for the  trial judge to sign and enter the judg- 
ment when the issue of just compensation due for each of the 
tracts had not been finally adjudicated and determined. Our 
Supreme Court comments: 

"'Can the court, by consent, enter a fragmentary judgment 
settling a part  of the  case and leave part  of the issues to be 
settled a t  a later date or in another action? A judgment is 
conclusive a s  to all issues raised by the pleadings. When 
issues are  presented i t  is the duty of the court to dispose of 
them. Parties,  even by agreement,  cannot t r y  issues 
piecemeal. The courts and the public are  interested in the 
finality of litigation. . . . Horne v. Edwards, 215 N.C. 622, 3 
S.E. 2d 1. "The law requires a lawsuit to be tried a s  a whole 
and not as  fractions. Moreover, it contemplates the entry of 
a single judgment which will completely and finally deter- 
mine all the rights of the  parties." Erickson v. Starling, 235 
N.C. 643, 71 S.E. 2d 384. . . . "Appellate procedure is de- 
signed to eliminate the unnecessary delay and expense of 
repeated fragmentary appeals, and to present the whole 
case for determination in a single appeal from a final judg- 
ment."' Hicks v. Koutro, 249 N.C. 61, 105 S.E. 2d 196." 

McLean Trucking Co. v. Dowless, 249 N.C. 346,351,106 S.E. 2d 
510, 514 (1959). 
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The judgment rendered does not finally adjudicate the 
compensation due in each of the cases. The judgment provides 
that  the sum awarded the defendants should be disbursed to 
the defendants "as their interests may appear," yet the respec- 
tive interests of Cape and Green are  not identical in 73CVS59 
and 72CVS4. While determination of these respective interests 
is possible, there must be some specific res to which the in- 
terests can be applied. From the judgment i t  is absolutely im- 
possible to determine how much of the $11,400 is assignable 
solely to Cape as  compensation for the State's taking of the 
tract on the west side of Talulah Creek, which he owned indi- 
vidually, and how much of the compensation must be shared by 
Cape with Green a s  tenants-in-common in the tract east of the 
creek. A judgment which is uncertain and incapable of execu- 
tion will not stand. Barham v. Perry, 205 N.C. 428,171 S.E. 614 
(1933). 

The State cites G.S. 136-117 a s  support for i ts position tha t  
the judge could order the total compensation paid into court, 
"retain[ingl said cause for determination of who is entitled to 
said moneys . . . ." That statute is directed a t  "adverse and 
conflicting claims" to  a spec.ific sum. The specific sum to which 
this statute would apply in the case sub judice could only be the 
amount allocable to the tract in 72CVS4, since it is undisputed 
that  Cape had sole ownership of the tract a t  issue in 73CVS59; 
yet no specific sum allocable to  72CVS4 was determined. 
Moreover, G.S. 136-117 applies only to "adverse and conflicting 
claims," yet the rights of one tenant-in-common are not adverse 
to, nor do they conflict with, the rights of another tenant-in- 
common. 

We hold tha t  where the trial court consolidates two cases 
concerning distinct tracts of land, and there is no unity of 
ownership, the  judgment awarding damages and compensation 
for a taking must apportion the sum between the two distinct 
tracts. We note t ha t  had this been done, it would be possible to 
pay out the compensation for the tract taken in 73CVS59 to 
Cape "and then to apportion [the value of property taken in 
72CVS41 among the  several owners according to their respec- 
tive interests or estates . . . ." Barnes v. Highway Commission, 
257 N.C. 507,520,126 S.E. 2d 732,742 (1962). From the foregoing 
discussion i t  follows a fortiori tha t  any treatment of the two 
tracts as  a single unit was error. The trial court should have 
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required the two experts to testify not to the total value of the 
two tracts as  a unit, but to the value of each individual tract. 
The trial court should have instructed the  jury to consider the 
two tracts a s  distinct and under separate ownership. The trial 
court should have submitted two separate issues to the jury 
concerning the respective values of each of the distinct tracts. 

Since there was no unity of ownership in the  two distinct 
tracts of land, the total sum awarded by the jury cannot be 
determined and apportioned by the court. The owner or owners 
of each tract must be justly compensated for the taking by the 
jury. Thus, since we cannot remand for apportionment of the 
total sum awarded by the jury among the owners, we order a 
new trial or trials on the issue of just compensation for each 
tract taken by the  State. 

Reversed and Remanded. 

Judges MARTIN (Harry C.) and HILL concur. 

STATE OF NORTH CAROLINA v. CASWELL GATES ELLIOTT 

No. 8017SC287 

(Filed 7 October 1980) 

Constitutional Law 5 40- waiver of assigned counsel - subsequent affidavit of 
indigency - finding of nonindigency - appearance at arraignment without 
counsel - necessity for inquiry into indigency 

Where a defendant charged with sale and delivery of PCP executed a 
written waiver of assigned counsel before a district court judge, defendant 
thereafter filed a n  affidavit of indigency and request for appointed counsel, 
a superior court judge found that  defendant was not an indigent, and defend- 
a n t  appeared a t  his arraignment and trial three weeks la ter  without coun- 
sel, the  trial court was required by G.S. 15A-942 to inquire a t  the  arraign- 
ment into t h e  question of defendant's indigency a t  t h a t  time, and defendant 
is entitled to  a n e w  trial by reason of t h e  court's failure to  make such inquiry. 

APPEAL by defendant from Ferrell, Judge. Judgment en- 
tered 19 October 1979 in Superior Court, CASWELL County. 
Heard in the Court of Appeals 9 September 1980. 

Defendant was arrested on 28 March 1979 and charged with 
two counts of possession of controlled substances, and with sale 
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and delivery of Phencyclidine (PCP). On the same day, defend- 
ant  appeared before District Court Judge Peter McHugh and 
executed a written waiver of assigned counsel. On 18 April 1979 
defendant appeared for his probable cause hearing with re- 
tained counsel. His retained counsel moved for withdrawal on 
20 August 1979, stating t h a t  he had been unable to work out a 
financial arrangement with the  defendant. The trial court 
granted the motion. Defendant's case came on for trial during 
the week of 26 September 1979. On tha t  date defendant filed an  
affidavit of indigency with the  court requesting appointed 
counsel. Superior Court Judge James Long found that defend- 
an t  was not an  indigent and continued the trial until the 15 
October 1979 session. 

Defendant appeared for arraignment and trial on 17 Octo- 
ber 1979 without counsel. Upon arraignment, defendant en- 
tered a plea of not guilty to the charge of sale and delivery of 
PCP. He was tried before a jury without counsel. Defendant 
offered no objections during presentation of the state's case 
and offered no evidence on his own behalf. He did briefly ques- 
tion the state's witnesses. 

The jury returned a verdict of guilty of sale and delivery of 
PCP. The court entered a judgment of imprisonment for a term 
of not less than  10 years nor more than  10 years. Defendant 
appeals to this Court. 

Attorney General Edmisten, by Associate Attorney Sarah  C. 
Young, for the State. 

George B. Daniel, for defendant appellant. 

WHICHARD, Judge. 

Defendant presents, a s  his sole assignment of error, the 
denial of his right to be represented by court appointed counsel 
a t  his trial for sale and delivery of PCP. The record indicates 
tha t  on the day of defendant's trial, during arraignment on 
other charges, t he  t r ia l  court s ta ted t h a t  defendant had 
appeared before the court a t  the prior session in September and 
been denied the right of court appointed counsel because he was 
found able to hire his own counsel. The defendant acknowl- 
edged tha t  to be correct. The court t!len said, "[slince tha t  time 
you have had full opportunity to hire a lawyer if you wanted to, 
is tha t  right?" The defendant responded tha t  he had tried with- 
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out success to borrow the money to hire a lawyer. The court 
then asked if defendant understood tha t  he had a right to 
represent himself, and defendant answered tha t  he did. When 
the court further inquired if defendant desired to represent 
himself, defendant replied: 

I don't think tha t  I am capable of representing myself, 
there are  a lot of technicalities t ha t  I don't know and a s  
far as  me being guilty of the  possession, yes, but of sale, 
no. I am guilty of possession for a reason, not for a 
profit, but for some other reason. 

The court then said tha t  Judge Long had found defendant able 
to hire his own lawyer and he had not done so, and that defend- 
ant  had signed a waiver of counsel. Defendant acknowledged 
tha t  the  court was correct. The court then asked other routine 
questions and proceeded to arraign and t ry  the defendant with- 
out counsel on the sale and delivery charge. 

G.S. 15A-942 provides: 

If the defendant appears a t  the arraignment without 
counsel, the court must inform the defendant of his 
right to counsel, must accord the  defendant opportu- 
nity to exercise that right, and must take any action 
necessary to effectuate the right. (Emphasis supplied.) 

The North Carolina Supreme Court in State v. Sanders, 294 
N.C. 337, 240 S.E.2d 788 (1978) held t h a t  the defendant there 
was entitled to a new trial because of the  trial court's failure to 
comply with the mandates of this statute,  stating tha t  "the 
statute made i t  the duty of the trial judge, when defendant 
appeared a t  the arraignment without counsel, to inquire into his 
indigency irrespective of any request by defendant." Sanders, 
294 N.C. a t  344, 240 S.E.2d a t  792. (Emphasis in original.) In  
Sanders, a s  here, the trial court had denied defendant's request 
for counsel by order pre-dating by several weeks the defend- 
ant's arraignment. The Supreme Court, however, viewed the 
issue as  being not whether the defendant was indigent a t  the 
time the prior order was entered, but whether he was indigent 
on the day he was arraigned and tried without counsel. The 
Court noted tha t  this question could not be answered because 
the trial judge failed a t  the time of arraignment "to make the 
inquiries directed by G.S. 15A-942." Sanders a t  345, 240 S.E.2d 
a t  792. (Emphasis supplied.) 
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The decision in Sanders is dispositive of this appeal. The 
record here does not indicate t ha t  the trial court a t  any time 
during the arraignment proceedings made inquiry into the 
question of defendant's indigency or non-indigency a t  tha t  
time. This i t  was required to do by G.S. 15A-942 as  interpreted 
and applied in the Sanders decision. 

The opinion in Sanders does not indicate whether or not the 
defendant there executed a waiver of his right to assigned 
counsel. Assuming, arguendo, t ha t  he did not, the only factual 
basis for conceivably distinguishing this case from Sanders is 
that  here the defendant had signed a waiver of his right to 
assigned counsel on 28 March 1979. In view of subsequent de- 
velopments, however, defendant's waiver did not remove the 
duty of the trial court to make the inquiry of indigency a t  the 
time of arraignment. This Court stated in State v. Watson, 21 
N.C. App. 374, 379, 204 S.E.2d 537, 540-541 (1974): 

The waiver in writing once given was good and suffi- 
cient until the proceeding finally terminated, unless 
the defendant himself makes known to the court tha t  
he desires to withdraw the waiver and have counsel 
assigned to him. The burden of showing the change in 
the desire of the defendant for counsel rests upon the 
defendant. 

Here, by filing an  affidavit of indigency some six months subse- 
quent to executing the waiver, defendant clearly carried this 
burden of informing the court of his desire to withdraw the 
waiver and have counsel appointed to represent him. 

Moreover, the trial court's determination tha t  defendant 
was not indigent some three weeks before arraignment cannot 
reasonably be determinative of his capacity to retain counsel a t  
the time of arraignment. Supervening events could well have 
rendered defendant's financial s ta tus  very different on 17 Octo- 
ber 1979 from what it was on 26 September 1979. I t  appears 
from defendant's affidavit of indigency tha t  loss of employment 
alone could have altered his status from non-indigent to indi- 
gent. Without the required inquiry by the trial court a t  the time 
of arraignment, however, this Court has no means to determine 
whether defendant's financial s ta tus  a t  t ha t  critical juncture 
merited the appointment of counsel. 
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The defendant must therefore have a new trial a t  which his 
entitlement to appointed counsel should be determined a t  the 
time of arraignment. 

New trial. 

Judges HEDRICK and HILL concur. 

STATE O F  NORTH CAROLINA v. BOBBY WADE PRINCE 

No. 8010SC276 

(Filed 7 October 1980) 

1. Forgery § 2- elements of crime omitted from final mandate - convictions 
reversed 

Defendant's convictions for forgery must be reversed where t h e  trial 
court, in i ts  final mandate to  t h e  jury, omitted two essential elements of 
forgery: (1) the  false making of a n  instrument, and (2) t h e  appearance of the  
instrument a s  genuine. 

2. Criminal Law § 101.4- forgery case - taking checks into jury room - error  not 
prejudicial 

The trial court in  a forgery prosecution erred in  allowing t h e  jury, 
without defendant's consent, to  take into t h e  jury room during deliberations 
checks which had been introduced into evidence, but  defendant failed to 
show t h a t  such error  was prejudicial to  him. G.S. 15A-1233(b). 

3. Forgery 1 2.2- exact date of forgery not shown - defendant not prejudiced 
The trial court did not e r r  in  failing to  dismiss one of t h e  indictments for 

forgery and ut ter ing because the  indictment charged the  crimes were com- 
mitted on 25 April 1979 but  t h e  State  could not prove t h e  exact date  of the 
forgery and uttering, since time is not of t h e  essence in the  crimes of forgery 
and uttering a forged check, and since defendant did not demonstrate any 
prejudice to  him by t h e  absence of proof of t h e  exact date. 

4. Forgery § 2.2- sufficiency of circumstantial evidence 
Evidence t h a t  two checks had been forged and t h a t  defendant cashed 

them was sufficient circumstantial evidence for the jury to find that  defend- 
a n t  forged the  checks, even without eyewitness testimony t h a t  defendant 
wrote the checks and without expert testimony t h a t  i t  was his handwriting 
on the checks. 

APPEAL by defendant from Lane, Judge. Judgment entered 
7 November 1979 in Superior Court, WAKE County. Heard in the 
Court of Appeals 27 August 1980. 
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Defendant was indicted on two counts of forgery and two 
counts of uttering a forged check. The charges were consoli- 
dated for trial without objection. Algernon Burton and Fred 
Weston Ray, Jr. each testified he had cashed a check a t  his place 
of business for $20.00 purportedly drawn to the order of Bobby 
Prince and signed by Della Potter. Each also identified the 
person who presented a check to  him as  the defendant. Della 
Potter identified the checks a s  her  personal checks and testified 
tha t  she did not sign either one of them. 

The defendant testified he was in South Carolina a t  the 
times the checks were cashed. 

The defendant was convicted on all counts. He was sen- 
tenced to not less than five nor more than eight years on one of 
the forgery charges consolidated for judgment with an  uttering 
charge. He was sentenced to not less than  eight nor more than  
ten years on the other forgery charge which was consolidated 
for judgment with an  uttering charge. The sentences were to 
run consecutively. Defendant appealed. 

At torney  General E d m i s t e n ,  by  As s i s t an t  A t torney  General 
Kaye  R. Webb, for  the S ta te .  

B r e n t o n  D. A d a m s  for  de fendant  appellant.  

WEBB, Judge. 

[I] The defendant's first assignment of error pertains to the 
charge. The court correctly charged the jury a s  to what the 
State had to prove in order for the  jury to find the defendant 
guilty of forgery. Then in the final mandate it charged as  fol- 
lows: 

"So I charge if you find from the  evidence beyond a 
reasonable doubt t ha t  on or about the 25th day of April, 
1979, the defendant, Bobby Wayne Prince, intending to de- 
fraud and intending to suggest tha t  the checks identified 
by State's Exhibit 1 and 2 were genuine, i t  would be your 
duty to return a verdict of guilty as  charged." 

Two essential elements of forgery a re  the  false making of an 
instrument and the appearance of the  instrument a s  genuine. 
S e e  S t a t e  v. McAllister,  287 N.C. 178,214 S.E. 2d 75 (1975). Both 
these elements were omitted from the  mandate. Although the 
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court correctly charged the jury a t  one point as  to the elements 
of forgery, we hold tha t  the error in the  final mandate requires 
that the convictions for forgery be reversed. See State v. Dooley, 
285 N.C. 158,203 S.E. 2d 815 (1974) for a case which holds tha t  a 
reversal is required if there is error in the final mandate even if 
proper instructions a re  given a t  another place in the charge. 

[2] Defendant also assigns a s  error the court's allowing the 
jury duringits deliberations to take into the  jury room, without 
the consent of the defendant, the checks which had been intro- 
duced into evidence. G.S. 15A-1233(b) provides: 

Upon request by the jury and with consent of all par- 
ties, the judge may in his discretion permit the jury to take 
to the jury room exhibits and writings which have been 
received in evidence. 

I t  was error for the court to allow the  checks to be taken into the 
jury room without the consent of the  defendant. However, we 
hold tha t  the defendant has  not demonstrated the error was 
prejudicial. See State v. Jolly, 297 N.C. 121,254 S.E. 2d 1 (1979). 
After a review of the record, we cannot hold tha t  "there is a 
reasonable possibility that,  had the  error in question not been 
committed, a different result would have been reached" as  re- 
quired by G.S. 15A-1443(a) in order to reverse. 

[3] The defendant next contends i t  was error not to dismiss one 
of the indictments for forgery and uttering because the indict- 
ment charged the crimes were committed on 25 April 1979 and 
the State could not prove the exact date of the forgery and 
uttering. Fred Weston Ray, Jr. testified: "I do not know the 
exact date t ha t  I received the check. . . . I t  had to be around the 
time the check was wrote." Time is not of the essence in the 
crimes of forgery and uttering a forged check. State v. Raynor, 
19 N.C. App. 191,198 S.E. 2d 198 (1973). The defendant has not 
demonstrated any prejudice to him by the witness's not being 
able to remember the  exact day on which he received the check. 
Defendant relies on State v. White, 3 N.C. App. 31,164 S.E. 2d 36 
(1968). In  t ha t  case the defendant was tried on a warrant which 
charged him with committing a traffic offense in June. The 
evidence showed tha t  any offense tha t  may have been commit- 
ted occurred in November. We believe the  case sub judice is 
clearly distinguishable. This assignment of error is overruled. 
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The defendant's fourth assignment of error is to the court's 
failure to quash the bill of indictments for forgery. The indict- 
ments alleged the  defendant forged the checks. Defendant con- 
tends they should have averred he was alleged to have forged 
the checks. This assignment of error is overruled. See State v. 
McAllister, supra. 

[4] The defendant's last assignment of error is to  the overrul- 
ing of his motion to dismiss both forgery charges. He contends 
there is no eyewitness testimony tha t  the defendant wrote the 
checks and no expert testimony tha t  i t  was his handwriting on 
the checks. There was evidence t h a t  the  checks had been 
forged. There was also evidence tha t  the defendant cashed the 
two checks. We hold this was circumstantial evidence sufficient 
for the jury to find t h a t  the defendant forged the checks. 

Defendant was sentenced to from five to eight years on one 
charge of forgery consolidated for judgment with a charge of 
uttering a forged instrument. He was sentenced to from eight to 
ten years on the other charge of forgery consolidated for judg- 
ment with a charge of uttering a forged check. The second 
sentence is to commence a t  the expiration of the first. For 
reasons stated in this opinion, we reverse the convictions of 
forgery and hold there was no error in the convictions of utter- 
ing forged checks. G.S. 15A-1447(e) provides: 

If t he  appellate court affirms one or more of the 
charges, but not all of them, and makes a finding t h a t  the 
sentence is sustained by the charge or charges which are 
affirmed and is appropriate, the court may affirm the sen- 
tence. 

The sentences for the  charges of uttering the forged checks are 
sustained by the charges. See G.S. 14-120. On this record we 
cannot find the sentences were appropriate. See State v. Boone, 
297 N.C. 652,256 S.E. 2d 683 (1979). For this reason, we remand 
the cases involving the charges for uttering forged instruments 
to the superior court for resentencing. 

In both cases of forgery, new trial. 

In  both cases of uttering a forged check, remanded for 
resentencing. 

Judges VAUGHN and MARTIN (Robert M.) concur. 
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FOOD TOWN STORES, INC., PETITIONER V. BOARD O F  ALCOHOLIC 
CONTROL O F  THE STATE OF NORTH CAROLINA, RESPONDENT 

No. 8010SC238 

(Filed 7 October 1980) 

Intoxicating Liquor 8 2.8- retail wine permit - stocking of shelves by wholesaler 
- no violation of regulation 

Evidence t h a t  employees of a wine wholesaler restocked t h e  shelves in 
petitioner wine permittee's store was insufficient to  support a finding t h a t  
petitioner violated a retail wine regulation providing t h a t  no permittee 
"shall require by agreement or otherwise" any  wholesaler to  give services, 
money, equipment, fixtures, free products o r  other things of value, including 
stocking and pricing of merchandise. 

APPEAL by petitioner from Canaday, Judge. Judgment en- 
tered 20 December 1979 in Superior Court, WAKE County. Heard 
in the Court of Appeals 11 September 1980. 

Notice was received by petitioner to  appear before the  hear- 
ing officer of the North Carolina Board of Alcoholic Control to 
show cause why its Retail Beer and Wine permits should not be 
suspended or revoked for the alleged following violation: 

1. Inducement of services, requiring by agreement or 
otherwise from a wholesaler "Blue Ridge Wholesale Wine 
Co., Inc., 2220 Thrift Road, Charlotte, N.C." things of value 
with which the  business of said retailer is or may be con- 
ducted (stocking of merchandise) upon your licensed prem- 
ises on or about August 28, 1978, 11:35 p.m. in violation of 
Retail Wine Regulation 4 NCAC 25 .0106(H)(l). 

Evidence presented a t  the hearing was a s  follows: State 
and federal alcohol enforcement agents set up a surveillance of a 
Food Town in Charlotte on 28 August 1978. Around 10:45 p.m., 
they saw the general manager of Blue Ridge distributors, a 
Blue Ridge salesman, and two other men standing in the  wine 
section. The manager, William Ronemus, and the salesman 
were cleaning shelves and putting wine bottles on the shelves. 
The agents entered the store and the  two unidentified men 
turned out to be another Blue Ridge salesman and the  Food 
Town assistant manager. Diagrams of shelving arrangements 
found in Ronemus' notebook and photographs of the scene were 
introduced. Ronemus admitted to two different agents that  
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they had caught him and asked what would happen. The agent 
who had investigated Ronemus' application for a permit 
thought t ha t  he was honest and trustworthy. 

P e t i t i o n e r  p re sen ted  ev idence  t h a t  Ronemus  h a d  
approached the area supervisor for Food Town, Evans, to pro- 
pose a rearrangement of the wine shelves. Food Town had been 
grouping the wines by distributors, and Blue Ridge felt tha t  a 
grouping by the type of wine would produce more sales. Food 
Town had not requested the information and did not suggest 
tha t  Blue Ridge rearrange the bottles. No distributor would 
gain or lose shelf footage, but Blue Ridge would lose i ts promi- 
nent location on the display. Ronemus was sure, however, that 
sales of all wine would improve. Food Town approved the new 
display for one store, and Evans and Ronemus agreed to rear- 
range the shelves after closing. Evans planned to do the work, 
but felt t ha t  he did not know enough about wines and wanted 
Ronemus present for advice. The Blue Ridge personnel arrived 
a t  the store and waited for Evans, but he was detained by 
personal problems and did not arrive. Ronemus was eager to 
show tha t  the new grouping would improve sales, so he and his 
co-workers went ahead with the work. Food Town had not re- 
quested tha t  they do the work and had offered them no induce- 
ments. Ronemus was fired soon after this incident because his 
company was concerned with obeying regulations. 

Based on this evidence the hearing officer found tha t  peti- 
tioner had violated regulations in t ha t  petitioner "did . . . , in- 
duce the services of the Blue Ridge Wholesale Wine Company by 
agreeing and otherwise allowing the  said wholesaler . . . to 
stock and reshelve merchandise . . . in violation of Retail Wine 
Regulation 4 NCAC 2J.O106(H)(l)." The State Board of Alcoho- 
lic Control adopted the hearing officer's findings and suspended 
petitioner's ABC permits for 15 days. 

Upon appeal to  t h e  Wake County Superior Court the  
Board's decision was affirmed but enforcement of the order was 
stayed pending appeal. 

Attorney General Edmisten, by Special Deputy Attorney 
General David S. Cmmp, for the State. 

Thomas M. Caddell for petitioner appellant. 

ARNOLD, Judge. 
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The respondent, in a n  excellent brief and argument by the 
Special Deputy Attorney General, points out tha t  there is no 
dispute t ha t  employees of Blue Ridge restocked the shelves in 
petitioner's store, and tha t  a n  agreement may be inferred from 
the conduct of the parties. 

We are  constrained, however, to look a t  the  regulation 
which petitioner is alleged to have violated, Retail Wine Regula- 
tion 4 NCAC 2 J .0106(h)(l). That regulation is as  follows: 

(h) Services and Inducements Prohibited. No retail 
wine permitee shall require by agreement or otherwise, 
any wholesaler, importer, manufacturer, winery or bottler 
to give or loan any money, services, equipment, furniture, 
fixtures, free wine products, or other things of value with 
which the business of said retailer is or may be conducted. 
For the purposes of this Regulation, 'things of value' in- 
clude, but are  not limited to: 

(1) free services such a s  installation, repair, and 
maintenance of equipment, installation, of outdoor 
signs, stocking and pricing of merchandise, . . . . 

The regulation provides tha t  no permittee "shall require by 
agreement or otherwise" any  wholesaler to  give services, 
money, equipment, furniture, fixtures, free products or other 
things of value. 

A review of the record indicates no evidence which could 
support a finding tha t  petitioner required tha t  Blue Ridge fur- 
nish services or anything of value. As petitioner points out it 
was not charged with violation of another regulation which 
prohibits permittees from accepting services from wholesalers. 

I t  is unnecessary to  discuss petitioner's remaining conten- 
tions since the  judgment of the Superior Court of Wake County 
is 

Reversed. 

Judges ERWIN and WELLS concur. 
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RAYMOND CONNOLLY AND WIFE, MARY CONNOLLY v. BETTY RICH 
SHARPE AND HUSBAND, CHARLES SHARPE 

No. 8022SC196 

(Filed 7 October 1980) 

1. Attachment 8 1- prejudgment attachment - constitutionality of statutes 
G.S. 1-440.1 e t  seq., which permits prejudgment attachment without 

prior notice and opportunity t o  be heard, does not violate federal and s tate  
constitutions. 

2. Attachment 8 2- unrelated fraudulent act alleged in affidavit - insufficiency of 
affidavit to support attachment 

Plaintiffs' mere suspicion alleged in their affidavit t h a t  defendants had 
committed the  possibly unrelated fraudulent act  of burning their  house one 
week after obtaining a $5000 increase in insurance coverage would not 
support prejudgment at tachment  to  prevent another anticipated fraudu- 
lent act, and the  trial court erred in  failing to  make findings of fact when it  
upheld the  attachment. 

APPEAL by defendants from Walker, Judge. Order entered 3 
December 1979 in Superior Court, ALEXANDER County. Heard in 
the Court of Appeals 9 September 1980. 

The clerk of court for Alexander County issued an  order for 
attachment of defendants' property in Caldwell County on 16 
July 1979. The clerk denied defendants' motion to dismiss the 
order. Defendants appealed t o  Superior Court where the  
attachment was upheld by the order of 3 December 1979. 

Plaintiffs have filed a complaint in Alexander County seek- 
ing substantial damages in the amount of $108,170.00 from 
defendants for malicious prosecution arising out of five sepa- 
rate arrests. Plaintiffs applied for an  order of prejudgment 
attachment by posting a bond for $1000.00 and filing an affidavit 
as  required by G.S. 1-440.10 and 1-440.11. The clerk ordered the 
attachment, and the sheriff of Caldwell County attached two 
real estate lots owned by defendants in Caldwell County which 
have a tax value of $16,730.00. 

Defendants are  residents of North Carolina. They made a 
motion to the clerk to  dismiss the attachment, increase the 
amount of plaintiffs' bond to $500,000.00 and order judgment 
against plaintiffs in the  amount of $50,000.00 for abuse of pro- 
cess. The  clerk denied defendants '  motion because "it 
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[appeared] to the court from the evidence presented tha t  the 
said attachment was properly ordered." On appeal, t he  Supe- 
rior Court upheld the  attachment but in i ts order increased 
plaintiffs' bond to $5000.00. The judge made no findings of fact 
concerning the basis of plaintiffs' allegations in the affidavit 
supporting the attachment. The parties stipulated t h a t  the 
only evidence was the record itself and tha t  no other evidence 
was introduced a t  either hearing before the clerk or the judge. 

Martin L. Kesler, Jr., for plaintiff appellees. 

W.P. Burkhimer, for defendant appellants. 

VAUGHN, Judge. 

Though defendants bring several assignments of error, 
there are  only two basic issues. The first is whether G.S. 1-440.1 
et  seq., which permits prejudgment attachment, without prior 
notice and opportunity to be heard, violates the federal and 
state constitutions. We must affirm the constitutionality of the 
statute. The second is whether prejudgment attachment may 
be issued without supporting factual evidence tha t  defendants 
had attempted to defraud any creditor. We hold it was prejudi- 
cial error to order attachment upon plaintiffs' bare affidavit in 
this case and reverse. 

[I] We need not present a detailed constitutional analysis of 
the attachment s ta tute  here. The question defendants seek to 
raise has already been answered adversely to their conten- 
tions. Supply Sewice v. Thompson, 35 N.C. App. 406,241 S.E. 2d 
364 (1978). The s tatute  complies with procedural due process as  
required by the federal constitution. Hutchinson v. Bank of 
North Carolina, 392 F. Supp. 888 (M.D.N.C. 1975). Also, i t  has 
withstood attack under our state constitution. Properties, Inc. 
v. KO-KO Mart, Znc., 28 N.C. App. 532,222 S.E. 2d 267, cert. den., 
289 N.C. 615, 223 S.E. 2d 392 (1976). 

[2] Nevertheless, plaintiffs were required to submit a n  affida- 
vit meeting statutory requirements before attachment could be 
ordered. Whitaker v. Wade, 229 N.C. 327, 49 S.E. 2d 627 (1948). 
Plaintiffs' affidavit recited the elements of G.S. 1-440.11(a)(l) 
and in pertinent par t  stated: 

3. That the ground for attachment in this action is 
tha t  the defendant is: 



154 COURT O F  APPEALS 1149 

Connolly v. Sharpe 

x A person or a domestic corporation which, with 
intent to defraud his or i ts creditors, 

x Has removed, or is about to remove, property 
from this State, or 

x Has assigned, disposed of, or secreted, or is about 
to assign, dispose of, or secrete, property. 

4. That the facts and circumstances supporting 
allegations or acts committed with intent to defraud 
credi tors  a r e  a s  follows: Defendants ,  Be t ty  and  
Charles Sharpe, a re  believed to have destroyed a house 
belonging to them in Alexander County, by fire, one 
week after obtaining a $5,000.00 increase in insurance 
coverage on tha t  property. 

Plaintiffs presented no evidence other than  the affidavit a t  the 
hearing upon defendants' motion to dismiss the attachment. We 
conclude t h a t  plaintiffs' affidavit was insufficient to support 
prejudgment attachment. 

Attachment is a statutory remedy which must be strictly 
construed; however, substantial compliance with the statutory 
requirements will suffice. Bethel1 v. Lee, 200 N.C. 755, 158 S.E. 
493 (1931). Attachment against resident defendants must be 
based on an affidavit setting forth the facts and circumstances 
supporting allegations tha t  they have done or a re  about to do 
any act with intent to defraud their creditors. G.S. 1-440.11(a)(2) 
(b); Howard Co. v. Baer, 203 N.C. 355,166 S.E. 77 (1932). Failure 
to set forth supportingfacts and circumstances in a definite and 
distinct manner causes the  attachment affidavit to  be fatally 
defective. Finch v. Slater, 152 N.C. 155, 67 S.E. 264 (1910). 

Plaintiffs requested the  extraordinary remedy of prejudg- 
ment attachment relying only on a belief t ha t  defendants had 
destroyed their house one week after obtaining a $5000.00 in- 
crease in insurance coverage. No further facts were ever given 
to establish a justification for this belief. Plaintiffs did not even 
provide the date on which defendants allegedly destroyed their 
house. We cannot tell whether the timing of the destruction was 
a motivating factor in plaintiffs' request for protection by the 
attachment process. We are compelled, however, to agree with 
defendants t h a t  the attachment appears to have been "issued 
on the basis of no more than  a rumor, with no evidence offered 
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a t  any time, in the affidavit or a t  the hearings, to support the 
rumor." The affidavit should have stated more particulars con- 
cerning defendants' destruction of their house enabling the 
court to determine whether there had been a fraudulent dis- 
position of property. Hughes v. Person, 63 N.C. 548 (1869). 

The rule is best stated in Judd v. Mining Co.: 

When the affidavit is t ha t  the defendants are "about to 
assign or dispose of their property with intent to de- 
fraud the plaintiffs," tha t  being not the assertion of a 
fact, but necessarily of a belief merely, the grounds 
upon which such belief is founded must be set out tha t  
the court may adjudge if they a re  sufficient. 

120 N.C. 397, 399,27 S.E. 81 (1897); Brown v. Hawkins, 64 N.C. 
645 (1871). Thus, i t  is generally held tha t  a n  affidavit made on 
belief as  to the ground of attachment must give the sources of 
information and recite positive facts reasonably supporting the 
belief. Annot., 86 A.L.R. 588 (1933). See also Annot., 8 A.L.R. 2d 
578 (1949). Clearly, plaintiffs' mere suspicion tha t  defendants 
committed a possibly unrelated fraudulent act will not support 
prejudgment a t tachment  to  prevent another  anticipated 
fraudulent act. 

Finally, we must note t ha t  G.S. 1-440.36(c) provides tha t  
"[elither the  clerk or the  judge hearing and determining the 
motion to dissolve the order of attachment shall find the facts 
upon which his ruling thereon is based." In the record before us, 
the trial court made no findings of fact when it upheld the 
attachment on 3 December 1979. The burden was upon plain- 
tiffs to come forward with evidence in support of the bare 
allegations of the affidavit. They failed to  do so. There was, 
therefore, no evidence tha t  would have supported findings 
sufficient to  sustain the  order of attachment. The motion to 
dismiss the attachment should have been allowed. 

The order appealed from is reversed. 

Reversed. 

Judges MARTIN (Robert M.) and WEBB concur. 
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ROBERT WYLIE GIBSON, JR.  v. NANCY JANE RANDALL GIBSON 

No. 8028DC76 

(Filed 7 October 1980) 

Divorce and Alimony 1 21; Husband and Wife O 13- alimony provisions of separa- 
tion agreement - specific performance pending trial on merits 

The trial court had authority to g ran t  specific performance of t h e  ali- 
mony provisions of a separation agreement in  order to  preserve t h e  s tatus  
quo pending final determination of t h e  merits of a n  action on the  agreement. 

APPEAL by plaintiff from Styles, Judge. Judgment and 
Order entered 5 September 1979 in District Court, BUNCOMBE 
County. Heard in the  Court of Appeals a t  Waynesville on 27 
August 1980. 

The parties entered into a separation agreement on 16 
November 1977, which provided, among other things, tha t  de- 
fendant was to have primary custody, care, and control of the 
two minor children. The agreement further provided tha t  a 
move by the defendant wife to a place where the husband could 
not conveniently visit with the children a t  frequent intervals 
would constitute a substantial change of circumstances and 
either party could initiate a proceeding to determine visitation 
rights. 

The wife, whose support payments terminate 1 November 
1980, moved to Carrboro and entered the University of North 
Carolina a t  Chapel Hill on 15 June 1979. Plaintiff husband then 
brought this action seeking custody of the children. Defendant 
answered, asking for specific performance of the contract embod- 
ied in the separation agreement. The trial judge entered a 
judgment allowing joint custody of the children, ordering each 
party to share in transportation costs for visitation, and requir- 
ing plaintiff husband to comply with the child support provi- 
sions of the separation agreement. No exceptions were taken to 
this judgment. 

In  addition, the court entered a separate order finding as  
fact t ha t  the parties had entered into a separation agreement 
which provided for support payments, finding tha t  plaintiff 
father had not made the monthly alimony payments for June 
and July 1979 and previously had said tha t  he will make no 
further payments. The court then concluded tha t  the move by 
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defendant to Carrboro did not constitute a breach of the separa- 
tion agreement and specifically ordered plaintiff to comply with 
the alimony provisions of the separation agreement pending 
final trial of the case on its merits. Plaintiff appealed. 

Riddle, Shackelford & Hyler, by Robert E. Riddle, for plain- 
tiff appellant. 

Meyressa H. Schoonmaker for defendant appellee. 

HILL, Judge. 

Our Supreme Court has  concluded tha t  a decree of specific 
performance is appropriate in a n  action for the enforcement of 
a separation agreement not incorporated into a judicial decree 
of divorce. Moore v. Moore, 297 N.C. 14,252 S.E. 2d 735 (1979). We 
are now faced with the question of whether Moore authorizes 
the trial judge to grant  specific performance of a separation 
agreement in order to preserve the  status quo pending final 
determination of the merits a t  trial. We conclude tha t  Moore 
applies in this situation, and tha t  the grant  of specific perfor- 
mance was appropriate. 

Justice Brock, in Moore, citing Bell v. Smith Concrete Prod- 
ucts, Inc., 263 N.C. 389, 139 S.E. 2d 629 (1965), a s  authority, 
stated tha t  the equitable remedy of specific enforcement of a 
contract is available only when the  plaintiff can establish tha t  
a n  adequate remedy a t  law does not exist. 

Plaintiff husband urges t ha t  a n  adequate remedy does ex- 
ist, and tha t  a marital separation agreement is generally sub- 
ject to the same rules of law with respect to enforcement as  any 
other contract. See Stanley v. Stanley, 226 N.C. 129,133,37 S.E. 
2d 118 (1946). Plaintiff then attempts to distinguish Moore from 
the present case by pointing to  the  defendant's offensive acts in 
Moore by which he attempted to circumvent his former wife's 
ability to collect the support payments and effectively rendered 
himself judgment proof. 

In  the case before us, plaintiff contends there is no evidence 
before the court which would indicate tha t  the controversy 
involves more than  a simple breach of contract wherein the 
opposing party exercises a position of rescission. Plaintiff 
points out tha t  defendant wife has made no effort to enforce her  
rights before seeking a n  order to enforce specific performance. 
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The Court, in Moore, indicated tha t  it considered a separa- 
tion agreement more than  a contract to pay money. I t  is rather 
a contract to provide maintenance for a dependent spouse on a 
regular basis. In  Moore the Court recognized tha t  to require a 
servient spouse to wait until support payments come due, then 
enter suit on each payment, await trial, and possibly be delayed 
through an  execution sale does not provide a n  adequate remedy 
a t  law. 

An adequate remedy is not a partial remedy. I t  is a full and 
complete remedy and one tha t  is accommodated to the 
wrong which is to be redressed by it. I t  i s  not enough that 
there is some remedy a t  law; i t  must be a s  practical and a s  
efficient to the ends ofjustice and its prompt administration 
a s  the remedy i n  equity. 

Moore, a t  p. 16; Sumner v. Staton, 151 N.C. 198,201,65 S.E. 902, 
904 (1909). 

This Court has held tha t  an  interlocutory injunction order- 
ing specific performance of a contract pending final trial may be 
an  appropriate ruling. Resources, Inc. v. Insurance Co., 15 N.C. 
App. 634,190 S.E. 2d 729 (1972). In  a society such a s  ours, when 
bills come due on given dates, a dependent spouse must have 
cash in hand. Requiring successive lawsuits to recover in a 
piecemeal fashion the sums due can hardly be called an  ade- 
quate remedy. 

Finally, it should be stressed tha t  the separation agree- 
ment does not prohibit the  defendant's moving; i t  only gives the 
plaintiff the right to bring an  action for custody if the defendant 
does move. This situation is admitted by both parties and does 
not require a jury determination. 

We have examined the record and conclude the defendant 
has met the statutory requirements for a grant  of injunctive 
relief. G.S. 1A-1; Rule 65. We are not impressed with the appel- 
lant's argument t ha t  the order of the trial judge effectively 
blocked a jury determination of the issue. 

The judgment entered in the trial court is 

Affirmed. 

Judges CLARK and MARTIN (Harry C.) concur. 



N.C. App.] COURT OF APPEALS 159 

National Heritage Corp. v. Cemetery Comm. 

NATIONAL HERITAGE CORPORATION, GREENLAWN MEMORIAL 
PARK, INC., FOREST H I L L  MEMORIAL PARK, INC., RANDOLPH 
MEMORIAL PARK, INC., CUMBERLAND MEMORIAL GARDENS, INC., 
PINELAWN MEMORIAL PARK, INC., AND MEMORIAL CONSUL- 
TANTS O F  CLINTON, NORTH CAROLINA, INC., PETITIONERS V. NORTH 
CAROLINA CEMETERY COMMISSION, RESPONDENT 

No. 8010SC186 

(Filed 7 October 1980) 

Cemeteries B 1- sale of conditional sales contracts to finance companies - funds 
not required to be  placed in trust 

Former G.S. 65-66 did not require plaintiff cemetery companies to place 
in t rus t  a portion of funds received from t h e  sales to  finance companies of 
conditional sales contracts for burial goods and services, since t h e  s tatute  
did not require plaintiffs to  put  funds in t rus t  before customers made pay- 
ments. 

APPEAL by plaintiffs from Hobgood, (Hamilton H.), Judge. 
Judgment entered 11 October 1979 in Superior Court, WAKE 
County. Heard in  the Court of Appeals 28 August 1980. 

This is a n  appeal by National Heritage Corporation and the 
other plaintiffs which a re  wholly owned subsidiaries of the 
National Heritage Corporation. The plaintiffs a re  in the  ceme- 
tery business. As a part  of their business, they sell concrete 
vaults, bronze memorials, granite bases for the bronze memo- 
rials, and other associated cemetery merchandise to individual 
consumers. These sales a re  made prior to the deaths of the 
consumers, and some of them are purchased by the use of in- 
stallment contracts. In  1977, the plaintiffs sold certain of these 
installment contracts to two separate finance companies. The 
defendant made a ruling in which i t  held tha t  a par t  of the 
receipts from the  sale of these contracts was required to be 
placed in t rust  pursuant to G.S. 65-66 prior to i ts 1979 amend- 
ment. The plaintiffs petitioned the superior court for review 
pursuant to G.S. 150A-43 e t  seq. The superior court affirmed the 
ruling of t h e  defendant Cemetery Commission. Plaintiffs 
appealed. 

Joslin, Culbertson, Sedberry and Houck, by William Joslin, 
for plaintiff appellants. 

Attorney General Edmisten, by Assistant Attorney General 
Norma S. Harrell, for defendant appellee. 
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WEBB, Judge. 

This appeal requires an  interpretation of G.S. 65-66 prior to 
i ts amendment in 1979. At t ha t  time, the statute, in pertinent 
part, provided as  follows: 

Receipts from sale of personal property or services; 
t rust  fund; penalties. - (a) I t  shall be deemed contrary to 
public policy if any person or legal entity receives, holds, 
controls or manages funds or proceeds received from the 
sale of, or from a contract to sell, personal property or 
services which may be used in a cemetery in connection 
with the burial of or the  commemoration of the memory of a 
deceased human being, where payments for the same are  
made either outright or on a n  installment basis prior to the 
demise of the person or persons so purchasing them, or for 
whom they are  so purchased, unless such person or legal 
entity holds, controls or manages said funds, subject to the 
limitations and regulations prescribed in this section . . . . 

(b) Any cemetery company or other entity enteringinto 
a contract for the sale of personal property or services, to be 
used in a cemetery in connection with disposing of, or com- 
memorating the  memory of, a deceased human being 
wherein the use of the personal property or the furnishing 
of the services is not immediately requested or required, 
shall deposit proceeds received on the contract as  follows: 

(1) Into a trust fund administered by a corporate trust- 
ee in accordance with a written t rust  instrument. 

(2) Seventy-five percent (75%) of all proceeds received 
on such contracts shall be deposited until t he  
amount  deposited equals seventy-five percent 
(75%) of the  actual sale price of the property or 
services so sold. 

(3) The deposit herein required shall be made into the 
t rust  fund so established on or before the tenth day 
of the month following receipt by the cemetery 
company or other entity from the purchaser. 

The question posed by this appeal is whether this section of 
the statute required the plaintiffs to place funds in t rust  which 
were received from the sale to  finance companies of conditional 
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sales contracts for burial goods and services. The statute was 
amended in 1979 to make i t  clear t ha t  from tha t  time such funds 
would have to be placed in trust.  The appellee concedes that,  
read literally, the statute did not cover the situation in the case 
sub judice. I t  contends tha t  the obvious intention of the General 
Assembly was to focus on the receipt of funds by a cemetery 
company whether from a customer or a finance company. The 
appellee argues tha t  in order to protect the public, the statute 
should be read to require the  plaintiffs to place these funds in 
trust. The difficulty with the defendant's argument is tha t  we 
must interpret the statute as  i t  is written. Subsection (a) pro- 
vides t ha t  funds "received from the sale of, or from a contract to 
sell, personal property or services . . . where payments for the 
same are  made either outright or on a n  installment basis" shall 
be subject to the section. This language speaks of funds re- 
ceived "from a contract" and might be interpreted to mean 
funds received from the sale of a contract to a third party. The 
statute is not clear as  to this, however. Subsection (b) provides 
6 6 [alny cemetery company . . . shall deposit proceeds received on 
the contract . . . (3) . . . on or before the tenth day of the month 
following receipt by the cemetery company or other entity from 
the purchaser." This subsection is clear tha t  the funds must be 
placed in t rust  when customers make their payments. We be- 
lieve tha t  under a fair reading of the statute, the plain lan- 
guage did not require the plaintiffs to put funds in t rust  before 
customers had made payments. However desirable the result 
may be, we do not believe we should, on the basis of public 
policy, read something into the s tatute  which was not enacted 
by the General Assembly. We hold it was error to require the 
plaintiffs to place funds in t rust  which were received by the 
plaintiffs from the sale of the  installment contracts. 

We reverse and remand for a judgment consistent with this 
opinion. 

Reversed and remanded. 

Chief Judge MORRIS and Judge HEDRICK concur. 
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C.C. DOBY v. ROBERT FOWLER AND JANE McCANLESS FOWLER 

No. 8019DC390 

(Filed 7 October 1980) 

Trial 8 13- taking exhibit into jury room - defendants' lack of consent 
The trial court erred in allowing t h e  jury to  take plaintiff's exhibit into 

t h e  jury room during deliberations where defendants did not consent to  this 
procedure, and defendants' clear indication of lack of consent sufficiently 
stated their  objection to t h e  trial court. 

APPEAL by defendants from Montgomery, Judge. Judgment 
entered 8 February 1980 in District Court, ROWAN County. 
Heard in the Court of Appeals 10 September 1980. 

Plaintiff instituted this action to recover on a contract to 
repair the roof, install gutters, and repair boxing on defend- 
a n t s '  res idence .  D e f e n d a n t s  a n s w e r e d ,  a l l eg ing  non-  
performance and negligent performance a s  defenses, and coun- 
terclaiming for water damage to their residence allegedly re- 
sulting from plaintiff's work. 

Plaintiff's evidence showed tha t  he entered the contract 
with defendants and tha t  he did the best he could to complete 
the job as  agreed upon. Because the roof was in very bad condi- 
tion plaintiff told defendants tha t  he could not guarantee his 
work. After the  work was completed, plaintiff sent defendants a 
bill for $2,471.81 which they have refused to pay. Three exhibits 
were introduced in evidence without objection. Exhibit number 
one was the $2,471.81 bill sent to the defendants. The other two 
exhibits were bills for materials which plaintiff used in his work 
on defendants' residence. Defendants did not deny the contract. 
Their evidence tended to show tha t  they were unsatisfied with 
plaintiff's work and tha t  the  roof continued to leak. 

The jury answered issues finding tha t  plaintiff had sub- 
stantially performed on the contract, tha t  plaintiff was entitled 
to recover $2,471.81 from defendants, and tha t  defendants were 
not entitled to recover on their counterclaim. Judgment was 
entered and defendants have appealed. 

Burke, Donaldson and Holshouser, by George L. Burke, Jr., 
for plaint.iff. 
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Kluttx & Hamlin, by Malcolm B. Blankenship, Jr., for de- 
fendants. 

WELLS, Judge. 

During its deliberations, the jury requested tha t  they be 
allowed to reexamine and take plaintiffs exhibit number one 
into the jury room. Plaintiff's counsel did not object to this 
procedure. Defendants' counsel expressed his unwillingness to 
consent to this procedure. The trial court granted the request 
and allowed the jurors to take the exhibit into the  jury room 
during further deliberations. Defendants' sole assignment of 
error is to this action by the trial court. 

In State v. Stephenson, 218 N.C. 258,265,lO S.E. 2d 819,824 
(1940), our Supreme Court stated the principle t ha t  without 
consent of parties i t  is error to permit the jury to  take such 
exhibits into the  jury room and to retain them while in i ts 
deliberations. See also, Brown v. Buchanan, 194 N.C. 675, 140 
S.E. 749 (1927); Nicholson v. Lumber Co., 156 N.C. 59,72 S.E. 86 
(1911); but see I n  Re Will of Hall, 252 N.C. 70, 87,113 S.E. 2d 1,13 
(1960); 89 C.J.S. Trial § 466. Two of the cases cited in Stephenson 
explain the reason for the  rule. In  State v. Caldwell, 181 N.C. 
519, 527, 106 S.E. 139, 143 (1921), the Court approved of trial 
court's refusal to give exhibits to the  jury, stating tha t  "unless 
by consent and in certain restricted instances allowed by stat- 
ute, the jury must determine the cause on the  evidence a s  it is 
heard by them, or a s  presented in open court, and is not allowed 
to take with them documentary or other evidence for their 
private inspection [citations omitted]." In Watson v. Davis, 52 
N.C. 178, 181 (1859), the Court explained the rule a s  follows: 

The jury ought to make up  their verdict upon evidence 
offered to their senses, i.e., what they see and hear  in the 
presence of the court, and should not be allowed to take 
papers, which have been received as  competent evidence, 
into the jury-room, so as  to make a comparison of hand- 
writing, or draw any other inference which their imagina- 
tions may suggest, because the opposite party ought to 
have an  opportunity to reply to any suggestion of a n  infer- 
ence contrary to  what was made in open court. 

The rule as  to  jury use of exhibits in criminal trials has  been 
codified in G.S. 15A-1233(b) a s  follows: 
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Upon request by the  jury and with consent of all par- 
ties, the judge may in his discretion permit the jury to take 
to the jury room exhibits and writings which have been 
received in evidence. If the  judge permits the jury to take to  
the jury room requested exhibits and writings, he may 
have the jury take additional material or first review other 
evidence relating to the  same issue so a s  not to give undue 
prominence to the exhibits or writings taken to the jury 
room. If the judge permits a n  exhibit to be taken to the jury 
room, he must, upon request, instruct the jury not to con- 
duct any experiments with the exhibit. 

For a recent decision dealing with the provisions of G.S. 15A- 
1233(b), see State v. Grogan, 40 N.C. App. 371, 253 S.E. 2d 20 
(1979). 

Defendants did not give their consent in the case now be- 
fore us and i t  was reversible error for the trial court to allow the 
jury to have the  exhibit during its deliberations. 

Plaintiff argues tha t  because defendants' "unwillingness 
to consent" is not a n  objection or exception a s  judged by the 
standard of G.S. 1A-1, Rule 46(b), defendants' statement should 
be held inadequate to support their assignment of error. Rule 
46(b) deals with rulings on matters other than  evidence and 
provides t ha t  "it shall be sufficient if a party, a t  the time the 
ruling or order is made or sought, makes known to the court his 
objection to the action of the court or makes known the action 
which he desires the court to take and his ground therefor . . . . " 
Initially, we question whether this broadly stated rule should 
control here where specific consent is required. Even if appli- 
cable, the rule should not be applied "in a ritualistic fashion." 9 
Wright & Miller, Federal Practice and Procedure: Civil § 2472. A 
general objection will suffice if the  ground therefor is manifest. 
Id .  § 2473. In this case, we hold t h a t  defendants' clear indication 
of lack of consent sufficiently stated their objection to the trial 
court. 

During argument on plaintiffs post-verdict motion for a 
new trial, defense counsel revealed tha t  a t  the time of the trial 
court's ruling about which he now complains, he was aware of 
the rule stated in Stephenson. Plaintiff argues tha t  counsel 
waived defendants' objection by failing to then apprise the trial 
court of his knowledge of the law. We know of no authority 
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requiring counsel to argue case law to the trial court a t  the risk 
of otherwise losing the benefit of a n  objection. Rule 46(b), if 
applicable, would only require a statement of the grounds for a n  
objection, not the case law in support thereof. We find no waiver 
in these circumstances. 

New trial. 

Judges ARNOLD and ERWIN concur. 

IN THE MATTER OF DANIEL PAUL RICH, JUVENILE 

No. 8029DC373 

(Filed 7 October 1980) 

Criminal Law 8 9.2; Infants 8 18- juvenile hearing - aiding and abetting in assault 
by car 

The evidence in a juvenile hearing was sufficient to  prove beyond a 
reasonable doubt t h a t  respondent committed t h e  criminal offense of aiding 
and abetting a n  assault with a deadly weapon where i t  tended to show t h a t  
respondent, age 14, took his father's car; t h e  next day another boy was 
driving the  car  and respondent was sitting on t h e  passenger side; a sheriff 
pursued the  car  and t h e  driver caused t h e  car  to  strike the  sheriff's vehicle 
several times; and a loaded pistol was  lying between respondent and the  
driver, since (1) t h e  respondent was in  constructive possession of the  car 
used a s  t h e  assaul t  weapon, (2) respondent gave tacit  approval to the 
assaults and ratified them for t h e  purpose of effecting a joint escape for t h e  
boys' mutual  benefit by failing to  object or to  at tempt to leave the  car, and (3) 
the  pistol was easily accessible to  either boy and respondent could not have 
been afraid t h a t  t h e  other  boy would use t h e  pistol against him. 

APPEAL by juvenile from Guice, Judge. Order entered 5 
December 1979 in District Court, POLK County. Heard in the 
Court of Appeals a t  Waynesville on 28 August 1980. 

This is a juvenile hearing held in accordance with G.S. 
7A-285 initiated upon a petition alleging tha t  Daniel Paul Rich 
is a delinquent child, and tha t  on 4 December 1979 he aided and 
abetted Carroll Maynard Downs in a n  assault with a deadly 
weapon, to wit: a n  automobile, upon Boyce Carswell, Sheriff of 
Polk County. From an  order adjudicating respondent Daniel 
Paul Rich a delinquent and imposing juvenile probation, the 
respondent appealed. 



166 COURT O F  APPEALS [49 

In re Rich 

Attorney General Edmisten, by Assistant Attorney General 
George W. Boylan, for the State. 

Lee Atkins for respondent appellant. 

HILL, Judge. 

The sole question presented is whether the evidence was 
sufficient to prove beyond a reasonable doubt t ha t  the respon- 
dent committed the criminal offense of aiding and abetting an 
assault with a deadly weapon. 

The trial judge made findings of fact, conclusions of law and 
adjudicated the respondent a delinquent. Pertinent parts of the 
findings of fact show tha t  Rich, age 14, took his father's car on 3 
December 1979; t ha t  on 4 December 1979 Downs was driving the 
car and Rich was sitting on the passenger side of the car; tha t  
the sheriff of Polk County in response to  a radio call on 4 Decem- 
ber pursued the Rich car driven by Downs; and tha t  Downs 
caused the Rich vehicle to strike the sheriffs vehicle several 
times. A loaded .22 caliber pistol was lying between Downs and 
Rich. The two boys stated they had plans to go out of the State. 

Rich moved tha t  the proceeding against him be dismissed 
for failure by the State to meet i ts  burden of proof. Rich con- 
tends the only evidence against him is his presence a t  the scene 
of the crime. He argues tha t  such evidence is not sufficient and 
tha t  it shows only tha t  he, as  accused, was either only aware of 
the crime, or made no effort to prevent it, or silently acquiesced. 
Rich contends tha t  in order for him to be characterized a s  an 
aider and abettor, the State must show tha t  he gave active 
encouragement to the  perpetrator or made known his intention 
to render aid. 

The law with respect to aiding and abetting is well estab- 
lished in our State: 

'An aider and abettor is one who advises, counsels, pro- 
cures, or encourages another to commit a crime. [citations] 
To render one who does not actually participate in the 
commission of a crime guilty of the offense committed there 
must be some evidence tending to show tha t  he, by word or 
deed, gave active encouragement to the perpetrator of the 
crime or by his conduct made i t  known to such perpetrator 
tha t  he was standing by to lend assistance when and if i t  
should become necessary. [citation]' 
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State v. Dawson, 281 N.C. 645, 655, 190 S.E. 2d 196 (1972). 

"[Tlhe guilt of an  accused a s  a n  aider and abettor may be 
established by circumstantial evidence." (Citations omitted.) 
State v. Redfern, 246 N.C. 293,297,98 S.E. 2d 322 (1957). Hence, 
communication of an  intent to aid does not have to be shown by 
the express words of the  defendant, but may be inferred from 
his actions and from his relation to the actual perpetrator. 
"'When the bystander is it friend of the perpetrator and knows 
tha t  his presence will be regarded by the perpetrator as  an  
encouragement and protection, presence alone may be re- 
garded as  a n  encouragement."' State v. Rankin, 284 N.C. 219, 
223,200 S.E. 2d 182 (1973), citing Wharton, Criminal Law, 12th 
ed. § 246. 

In a general fashion, the Supreme Court in State v. Birch- 
field, 235 N.C. 410, 414, 70 S.E. 2d 5 (1952), sets forth some of 
the facts and circumstances to be considered in determining 
whether individuals have aided or abetted a principal in the 
commission of a crime. "Their relationship to the actual perpe- 
trator of the crime, the motives tempting them to  assist in the 
crime, their presence a t  the time and place of the  crime, and 
their conduct before and after the crime are  circumstances to 
be considered. . . . " In State v. Allison, 200 N.C. 190,195,156 S.E. 
547 (1931), the  Court held tha t  a person may aid and abet in the 
commission of an  offense [homicide] "by concert of action." 

Fair inferences from the record reflect tha t  respondent 
Rich was more than  a mere bystander and in fact "encouraged" 
Carroll Maynard Downs in the assault upon Sheriff Carswell. 

First, the respondent was in constructive possession of the 
assault weapon. The car belonged to respondent's father, and 
thus Downs was operating i t  with the  implied permission and 
subject to the  dominion and control of the respondent. The 
respondent was sitting in the front seat of the vehicle without 
apparent restraint, and thus  of his own volition. 

Second, the sheriff had been alerted to  be on the  lookout for 
the vehicle, and when he turned on his blue light, the respon- 
dent's vehicle attempted to elude him. The chase resulted in a 
series of assaults upon Sheriff Carswell, each without apparent 
objection by the respondent. Thus, Rich can be said to  have 
given tacit approval to the  assaults, and ratified them, for the 
purpose of effecting a joint escape for the boys' mutual benefit. 
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The respondent never attempted to alight from the vehicle, 
although i t  backed up and reversed its direction a few times. 

Third, the respondent could not have been afraid tha t  
Downs would use the pistol against him, for it was lying on the 
seat between the two boys, readily accessible to either. 

For these reasons the action of the trial judge in entering 
the order of probation is 

Affirmed. 

Judges CLARK and MARTIN (Harry C.) concur. 

REVLS SAND AND STONE, INC., F'LAINTIFF V. HUBERT G. KING, JR., DEFEND 
ANT, AND JOAN P. WHITMIRE AND HUSBAND, WALTER C. WHITMIRE, 
THIRD PARTY DEFENDANTS. 

No. 8029DC85 

(Filed 7 October 1980) 

1. Contracts 8 6.1- contract to build house for $30,000 - defendant unlicensed 
contractor - no recovery for construction 

Defendant builder was not entitled to recover from third party defend- 
an t s  for t h e  construction of a house ei ther  upon the  parties' contract or in 
quantum meruit, since defendant was not a licensed contractor a t  the time he 
entered into the  contract with third party defendants, and there was no 
merit to defendants' contention t h a t  t h e  contract must exceed $30,000 before 
he  was required to  be licensed. 

2. Contracts § 6.1- licensing of contractor - cost of building determinative 
The cost of a building, which is usually t h e  contract price, a s  opposed to 

the  total completed cost, determines whether  t h e  $30,000 limit of G.S. 87-1 
has  been violated and thus  whether t h e  contractor must be licensed. 

APPEAL by defendant King from Gash, Judge. Judgment 
filed 16 October 1979 in District Court, HENDERSON County. 
Heard in the Court of Appeals 27 August 1980, a t  Waynesville, 
North Carolina. 

Plaintiff brought this action to recover the cost of building 
materials sold to defendant King for use in the construction of a 
home for Joan P. Whitmire and Walter C. Whitmire, third party 
defendants. King admitted plaintiff's allegations and insti- 
tuted a third party action against the  Whitmires, alleging tha t  
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he had not been paid the balance due for labor and materials 
used in construction of the home. 

On 30 September 1978 King and Mrs. Whitmire executed a 
construction contract, which was entered as an  exhibit. King, 
who was not licensed as  a contractor pursuant to North Caroli- 
na statutory requirements a t  t ha t  time, agreed to construct a 
dwelling for Mrs. Whitmire for $30,000. The evidence tended to 
show tha t  during construction Mrs. Whitmire requested and 
King provided materials and labor, aggregating over $7,000, for 
additions and changes to the dwelling. The Whitmires paid King 
$26,700 on the  original contract and refused to pay the balance 
of the sum King alleged was due him. 

At trial without a jury, King admitted liability to plaintiff 
and judgment was entered in the amount requested. At the 
conclusion of defendant's evidence against third party defend- 
ants, the latter's motion for involuntary dismissal under Rule 
41(b), North Carolina Rules of Civil Procedure, was granted on 
grounds tha t  defendant was not a licensed contractor a t  the 
time the  contract was entered into. Defendant appeals from the 
dismissal. 

Redden, Redden & Redden, by Monroe M. Redden, for defend- 
ant appellant. 

Prince, Youngblood, Massagee & Creekman, by Boyd B. 
Massagee, Jr., for third party defendant appellees. 

MARTIN (Harry C.), Judge. 

[I] Defendant argues tha t  although he was not a licensed con- 
tractor, he was not subject to the  licensing requirements of 
Chapter 87 of the General Statutes of North Carolina and tha t  
the contract he entered into with defendants is therefore valid. 
He also urges tha t  he is entitled to  compensation in quantum 
meruit for the additional expenditures ordered by third party 
defendants which exceeded the contractual amount. We agree 
with the trial court tha t  defendant is not entitled to recovery 
based either upon contract or quantum meruit. 

N.C.G.S. 87-1 defines a "general contractor" as: 

[Olne who for a fixed price, commission, fee or wage, under- 
takes to  bid upon or to  construct any building . . . or any 
improvement or structure where the cost of the undertak- 
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ing is thirty thousand dollars ($30,000) o r  more and anyone 
who shall bid upon or engage in constructing any undertak- 
ings or improvements above mentioned in the  State of 
North Carolina costing thirty thousand dollars ($30,000) or 
more shall be deemed and held to have engaged in the 
business of general contracting in the State of North Caro- 
lina. (Emphasis added.) 

One who acts as  a general contractor must be licensed pursuant 
to N.C.G.S. 87-10. N.C.G.S. 87-13 provides for a criminal penalty 
for violation of the licensing requirement: 

Any person, firm or corporation not being duly authorized 
who shall contract for or bid upon the construction of any of 
the projects or works enumerated in G.S. 87-1, without 
having first complied with the provisions hereof, or who 
shall attempt to practice general contracting in this State 
. . . shall be deemed guilty of a misdemeanor and shall for 
each such offense of which he is convicted be punished by a 
fine of not less than  five hundred dollars ($500.00) or impris- 
onment of three months, or both . . . . 

[1,2] Defendant has  admitted he was not licensed a t  the time 
he entered into the contract. Although defendant also concedes 
that  the contract in question was for $30,000, he would have us 
interpret the statute to apply only if the amount of the contract 
exceeds $30,000, citing Fulton v. Rice, 12 N.C. App. 669,184 S.E. 
2d 421 (1971), a s  authority for his position. In  Fulton the  origi- 
nal estimate was for a n  amount less than  the statutory limit, 
which $t tha t  time was $20,000. This Court held tha t  the statute 
must be strictly construed because of the criminal penalties 
imposed. The cost of the undertaking, which would usually be 
the contract price, a s  opposed to the total completed cost, deter- 
mines whether the statutory limit has been violated and thus 
whether the contractor must be licensed. Id. The contractual 
cost in the present case is exactly tha t  stated in the statute. To 
accept defendant's argument tha t  the contractual amount is 
within the limit if i t  does not exceed $30,000 would be to contra- 
dict the plain statutory language. See  also Vogel v. Supply Co., 
277 N.C. 119, 177 S.E. 2d 273 (1970). 

The purpose of N.C.G.S. 87-1 "is to protect the public from 
incompetent builders." Builders Supply v. Midyette, 274 N.C. 
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264,270,162 S.E. 2d 507,511 (1968). For this reason our courts 
have consistently held tha t  one who violates the licensing re- 
quirement for general contractors not only subjects himself to 
criminal sanctions but may not recover on the contract itself. 

When, in disregard of such a protective statute, an  un- 
licensed person contracts with a n  owner to erect a building 
costing more than the minimum sum specified in the stat- 
ute, he may not recover for the  owner's breach of tha t  
contract. This is t rue  even though the statute does not 
expressly forbid such suits. 

Id. a t  270, 162 S.E. 2d a t  511. See also Vogel, supra. 

The same policy applies to a n  action in quantum meruit or 
unjust enrichment: 

The same rule which prevents an unlicensed person from 
recovering damages for the breach of a construction contract 
has generally been held also to deny recovery where the cause 
of action is based on quantum memit or unjust enrichment. 
. . . To deny a n  unlicensed person the right to recover dam- 
ages for breach of the  contract, which it was unlawful for 
him to make, but  to allow him to recover the value of work 
and services furnished under tha t  contract would defeat 
the legislative purpose of protecting the public from incom- 
petent contractors. . . . The importance of deterring un- 
licensed persons from engaging in the construction busi- 
ness outweighs any harshness between the parties and 
precludes consideration for unjust enrichment. 

Builders Supply, supra a t  273, 162 S.E. 2d a t  512-13. See also 
Helms v. Dawkins, 32 N.C. App. 453, 232 S.E. 2d 710 (1977); 
Furniture Mart v. Burns,  31 N.C. App. 626,230 S.E. 2d 609 (1976). 

Substantive law precludes defendant from any recovery. 
For this reason we must affirm the trial court's dismissal of 
King's third party action. 

Affirmed. 

Judges CLARK and HILL concur. 
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PACIFIC SOUTHBAY INDUSTRIES, INC. v. SURE-FIRE 
DISTRIBUTING, INC. 

No. 8028SC294 

(Filed 7 October 1980) 

Accounts § 2; Contracts B 26.2; Principal and Agent B 5 -action on account stated - 
more extensive contract with agent alleged - authority of agent - evidence 
improperly excluded 

In  a n  action to recover the  balance due for recreational vehicle seats 
manufactured by plaintiff and sold to defendant where plaintiff character- 
ized the  balance due a s  a n  account stated, t h e  trial court erred in  excluding 
defendant's evidence of a more extensive warehousing and distribution 
contract entered into by defendant with plaintiff's sales manager who repre- 
sented that  he owned plaintiff corporation, and the case is therefore remand- 
ed for a determination of whether t h e  sales manager  had authority to  bind 
plaintiff in  a warehousing and distribution contract, whether such a con- 
t ract  did exist between t h e  parties and, if so, what  its terms were, whether 
t h e  contract was breached, defendant's damages, if any, and whether any 
set-off for t h e  allegedly defective condition of some of t h e  seats  should be 
allowed. 

APPEAL by defendant from Gaines, Judge. Judgment en- 
tered 24 October 1979 in Superior Court, BUNCOMBE County. 
Heard in the Court of Appeals a t  Waynesville on 28 August 1980. 

Plaintiff is a California-based corporation engaged in the 
business of manufacturing recreational vehicle products, pri- 
marily seats. Defendant is a North Carolina corporation which 
distributes accessories for recreational vehicles. During 1977 
and 1978, plaintiff, pursuant to an  express contract, shipped its 
merchandise to defendant so tha t  by the middle of 1978 defend- 
ant  owed plaintiff a balance of $7,473.89. Plaintiff filed this 
action to collect the balance, characterizing i t  as  an  account 
stated. Defendant answered, admitting the  debt with certain 
set-offs, and counterclaimed for damages. From a judgment 
granting plaintiff a directed verdict on the account stated and 
dismissing with prejudice defendant's counterclaim, defendant 
appealed. 

Wesley F. Talman Jr. for plaintiff appellee. 

Riddle, Shackelford & Hyler, by George B. Hyler Jr., for 
defendant appellant. 

HILL, Judge. 
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Appellant failed to file the record on appeal within 150 days 
of his notice of appeal in violation of App. R. 12(a), but did file 
within 150 days from the date the judgment was signed. At oral 
argument, appellant moved the Court to consider the appeal as  
a petition for writ of certiorari and subsequently filed a written 
petition. This Court, in its discretion and pursuant to App. R. 
21(a), allows the motion. Furthermore, pursuant to App. R. 2, 
the Court suspends App. R. 28 for purposes of this appeal. 

Defendant's counterclaim alleges t ha t  it entered into a 
more extensive contract with plaintiff than  is evidenced by the 
account stated. Defendant's officers stated to the Court, out of 
the presence of the jury, t ha t  they were contacted by Bill 
Haynes in September 1977. Haynes was plaintiff's sales mana- 
ger and allegedly represented himself as  the owner of plaintiff 
corporation. The officers testified t h a t  they  agreed with 
Haynes tha t  defendant would serve a s  the southeastern ware- 
house for plaintiff and provide 6,000 square feet for the storage 
of plaintiffs products. Defendant's officers stated the contract 
allowed defendant to sell plaintiff's seats on a demand basis and 
tha t  pursuant to the contract defendant published two full 
pages in its catalog showing plaintiff's products. 

The trial court did not allow defendant's officers to testify 
before the jury about their alleged conversations with Haynes. 
The court stated tha t  "[alny misrepresentation Haynes made is 
not through his agency or his authority." Defendant excepted. 

We agree with defendant t h a t  testimony regarding the 
alleged contract should have been admitted. The issue for our 
determination is not whether a contract as extensive as defend- 
ant  alleges existed between the parties. The issue is whether 
there was enough evidence to go to the jury on the issue of 
whether Bill Haynes had apparent authority a s  plaintiff's 
agent to enter into such a contract. 

[Wlhere there is no evidence presented tending to establish 
a n  agency relationship the alleged principal is entitled to a 
directed verdict. (Citation omitted.) 

Smith v. VonCannon, 17 N.C. App. 438, 439, 194 S.E. 2d 362 
affimed 283 N.C. 656, 197 S.E. 2d 524 (1973). But  where, as  in 
this case, evidence is presented, "[algency is a fact to be proved 
as  any other . . . ." Smith, supra. "Once the existence of the 
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agency and the extent of the authority is established . . . the 
burden devolves upon the  principal to show tha t  he thereafter 
terminated the agency or limited the authority . . . ." Harvel's 
Inc. v. Eggleston, 268 N.C. 388, 394, 150 S.E. 2d 786 (1966). 

Apparent authority "is t ha t  authority which the principal 
. . . has permitted the  agent to represent tha t  he possesses." 
Zimmerman v. Hogg & Allen, 286 N.C. 24, 31, 209 S.E. 2d 795 
(1974). The determination of plaintiffs liability must be deter- 
mined by what authority defendant, in the exercise of reason- 
able care, was justified in believing tha t  plaintiff had conferred 
upon Haynes. Zimmerman, supra. 

According to defendant's officers' statements to the  trial 
court, Haynes, the admitted sales manager of plaintiff, called 
defendant and identified himself as  the  owner of plaintiff 
Southbay. Haynes allegedly told defendant's officers he wanted 
defendant to market plaintiff's products and serve as  an  east 
coast warehouse and distribution center. 

Pursuant to the alleged conversations, photographs and 
ar t  work were promptly sent to defendant so tha t  it could in- 
clude plaintiff's products in the catalog it was preparing for the 
next year. Furthermore, fabric samples, price lists and inven- 
tory were sent to defendant. Haynes' activities, although con- 
sistent with the functions of a sales manager, were also consis- 
tent with the actions of the  owner of a small manufacturer who 
desired to open a market a continent away. I t  would be impor- 
tan t  to such an  owner to establish an  eastern warehouse, get its 
product into defendant's new catalog and have an inventory in 
defendant's warehouse by the time the catalog was sent out. 
Haynes did all of these things. The trial court erred when it 
excluded defendant's testimony. 

Defendant also excepted to the trial court's action allowing 
plaintiff's motion for a directed verdict and dismissing defend- 
ant's counterclaim. 1n light of our finding tha t  defendant 
should have been allowed to introduce testimony concerning its 
alleged contract with plaintiff and the damages which arose 
from its alleged breach, the  trial court's action in dismissing the 
counterclaim was improper. In  addition, defendant alleged in 
its answer and counterclaim tha t  certain set-offs were due on 
the outstanding balance tha t  i t  admitted to, and introduced 



N.C. App.] COURT OF APPEALS 175 

For the reasons stated above, the case is remanded for a 
determination of whether Bill Haynes had authority to bind 
plaintiff in a warehousing and distribution contract; whether 
such a contract did in fact exist between the parties; if so, what 
the contract's terms were; and if the contract was breached, 
what defendant's damages are. A further determination must 
be made of whether any set-off for the allegedly defective condi- 
tion of some of the seats should be allowed. 

The directed verdict for the  plaintiff a t  the close of all the 
evidence is affirmed. The directed verdict against the defend- 
ant  on his counterclaim is reversed, and the cause is remanded 
to the superior court for further proceedings consistent with 
this opinion. 

Affirmed in part, Reversed and Remanded. 

Judges CLARK and MARTIN (Harry C.) concur. 

In  r e  Armstrong 

evidence supporting the allegation. Whether the set-offs should 
be allowed presents an  issue of fact for jury determination. 

Defendant excepts finally to the  trial court's action in 
allowing plaintiff to amend its prayer for relief to ask for six per 
cent interest from the date all of the invoices became due and 
payable. The trial court acted properly. Upon remand, any dam- 
ages tha t  defendant can prove must be subtracted from the 
amounts tha t  it has admitted i t  owes plaintiff. 

IN RE THE MATTER O F  THE IMPRISONMENT O F  RONALD 
ARMSTRONG 

No. 808SC290 

(Filed 7 October 1.980) 

Extradition B 1- demand for extradition - information supported by affidavits - 

/ 
when affidavits executed 

The provision of G.S. 15A-723 requiring a demand for extradition to  be 
accompanied by "information supported by affidavit in  the  s tate  having 
jurisdiction of the  crime" does not require t h a t  t h e  "supporting" affidavits 
be dated prior to  or contemporaneous with t h e  information, and in this  case 
t h e  trial information, the  bench warrant ,  and the  fugitive warrant,  coupled 
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with affidavits dated subsequent to t h e  information, gave adequate assur- 
ance t h a t  t h e  person sought was "substantially charged" with a crime in the  
demanding s ta te  a s  required by G.S. 15A-723. 

ON certiorari to review the order of Rouse, Judge entered on 
3 December 1979 in Superior Court, WAYNE County. Heard in 
the Court of Appeals on 9 September 1980. 

On 29 January 1980, this Court issued its writ of certiorari 
to review a n  order of Judge Rouse entered in a habeas corpus 
proceeding requiring the release of the applicant, Ronald Arm- 
strong, who was being held on a Governor's Warrant pursuant 
to a demand for extradition by the State of Iowa. 

The following facts are  not controverted. On 3 October 1979, 
the Scott County, Iowa, District Court filed a trial information 
charging applicant and another person with breaking and en- 
tering an  occupied structure in violation of Iowa law. The trial 
information was supported by the statements of Gail A. Ramer, 
Todd Hendricks, Clark Feller, and Pamela Joe Wiese and a 
bench warrant for the arrest  of applicant was included therein. 
On 22 October 1979, based on information received by Iowa 
authorities, the deputy clerk for Wayne County Superior Court 
issued a warrant  for the  arrest  of applicant a s  a fugitive 
charged with crime in another state. Applicant was incarcer- 
ated in the Wayne County jail the same day. 

An application for requisition was made by Iowa author- 
ities to the Governor of the State of Iowa on 25 October 1979; the 
application was accompanied by the trial information and affi- 
davits of Ramer and Hendricks dated 25 October 1979. A de- 
mand for extradition, alleging tha t  the applicant was in Iowa a t  
the time the crime was committed, and tha t  the applicant had 
fled tha t  state thereafter, was made to the  Governor of this 
State on 5 November 1979. The demand was accompanied by the 
application for requisition, the trial information, and the affida- 
vits. A Governor's Warrant pursuant to the demand was issued 
13 November 1979. 

Applicant applied for a writ of habeas corpus on 19 Novem- 
ber 1979. The application was heard by Judge Rouse, who issued 
an order on 3 December 1979 which provided in pertinent part 
as follows: 
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[Tlhe Court makes the  following findings: 

4. That the affidavits of Gail A. Ramer and Todd Hend- 
ricks which are  attached to the Application for Requisi- 
tion from the State of Iowa are  dated October 25,1979 and 
do not pre-date and are  not simultaneous in date with the 
Criminal Information in the State of Iowa in this case. 

5. That the statement of Gail A. Ramer attached to the 
Iowa Information does not constitute an  affidavit. 

Based on the foregoing findings of fact, the Court con- 
cludes: 

1. That the Information filed in the State of Iowa in this 
cause was not supported by an  affidavit as  required by GS 
15A-723. 

2. That the affidavits of Gail A. Ramer and Todd Hend- 
ricks post-date the criminal information filed in the State 
of Iowa and therefore do not support the Criminal Informa- 
tion issued by the State of Iowa. 

The defendant Ronald Armstrong is herewith ordered 
discharged immediately from the custody of the Sheriff of 
Wayne County, North Carolina. 

The State then petitioned this Court for a writ of certiorari. 

Attorney General Edmisten, by Associate Attorney Barry S. 
McNeill, for the State. 

J. Thomas Brown, Jr., for defendant appellee. 

HEDRICK, Judge. 

G.S. § 15A-723 provides in pertinent part  a s  follows: 

No demand for the extradition of a person charged with 
crime in another State shall be recognized by the Governor 
unless in writing alleging . . . t ha t  the accused was present 
in the demanding state a t  the time of the commission of the 
alleged crime, and tha t  thereafter he fled from the State, 
and accompanied by . . . information supported by affidavit 
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in the state having jurisdiction of the crime, . . . [The] in- 
formation . . . must substantially charge the person de- 
manded with having committed a crime under the law of 
tha t  state; . . . ' 

The sole question presented by this appeal is whether the 
words "information supported by affidavit," a s  used in G.S. § 
15A-723, require tha t  the "supporting" affidavits be dated prior 
to or contemporaneous with the information. Judge Rouse held 
tha t  since the affidavits were executed subsequent to the date 
of the information, the s tatute  was not properly followed, and 
thus applicant was being illegally held. We disagree. In  an  ex- 
tradition proceeding, once extradition has been granted by the 
asylum state, and the prisoner has  sought to prevent extradi- 
tion by way of habeas corpus, the  reviewing court's inquiry is 
limited to the following questions: (1) whether the extradition 
documents on their face a re  in order; (2) whether the prisoner 
has been charged with a crime in the demanding state; (3) 
whether the prisoner is the  person named in the request for 
extradition; and (4) whether the prisoner is a fugitive from the 
demanding state. Michigan v. Doran, 439 U.S. 282, 58 L.Ed.2d 
521,99 S.Ct. 530 (1978); State v. Carter, 42 N.C. App. 325,256 S.E. 
2d 535, appeal denied, 298 N.C. 301, 259 S.E. 2d 302 (1979). See 
also I n  re Malicord, 211 N.C. 684,191 S.E. 730 (1937). The obvious 
purpose of the statute cited above is to assure tha t  the prison- 
e r  is indeed charged with a crime in the  demanding state. See 
Ewing v. Waldrop, 397 F. Supp. 509 (W.D.N.C. 1975). The trial 
information, the bench warrant,  and the fugitive warrant, cou- 
pled with the affidavits, even though dated subsequent to the 
information, give adequate and overwhelming assurance tha t  
applicant here was "substantially charged" w,ith a crime in 
Iowa as  required by G.S. § 15A-723. Thus, the clear purpose of 
G.S. § 15A-723 is met here, and to  allow applicant to prevail 
based on a meaningless and inflexible construction of the 
statute would violate t ha t  clear purpose. 

In  the present case, we think tha t  what was done consti- 
tutes sufficient compliance with G.S. § 15A-723, and tha t  the 
court below erred in giving the applicant his release. 

Reversed and remanded for further proceedings. 

Judges HILL and WHICHARD concur. 
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EMPLOYERS INSURANCE O F  WAUSAU v. WADE HALL 

No. 8028DC218 

(Filed 7 October 1980) 

Criminal Law 1 101; Torts 8 1- civil damages for crime of embracery 
A person who commits a criminal act of embracery is liable in civil dam- 

ages to  one who is damaged thereby, and the  trial court properly entered a 
judgment of $1,820 for plaintiff insurer  against defendant for damages 
caused by defendant's act of embracery where the  evidence tended to show 
t h a t  plaintiff provided liability insurance coverage for a hospital; a suit was 
brought against the  hospital and plaintiff provided i t  with a defense; during 
t h e  trial defendant, a n  attorney, personally contacted a juror and attempted 
to influence her  verdict in  t h e  case; a mistrial was declared; defendant 
thereafter pled guilty to  t h e  common law felony of embracery and was 
sentenced to prison; by reason of defendant's conduct, plaintiff lost t h e  value 
of the  time i ts  attorneys spent in  defending t h e  lawsuit; and plaintiffs 
attorneys charged $45 per hour and worked approximately 54 hours on the  
case. 

APPEAL by defendant from Israel, Judge. Judgment entered 
29 August 1979 in District Count, BUNCOMBE County. Heard in 
the Court of Appeals 28 August 1980, a t  Waynesville, North 
Carolina. 

Plaintiff insurance company issued a policy providing 
Memorial Mission Hospital of Western North Carolina, Inc. 
with liability insurance coverage, which included the obligation 
to defend claims brought against the hospital. James D. Cald- 
well sued the hospital and plaintiff undertook to defend it under 
the terms of the policy. 

After six and one-half days of trial in Superior Court of 
Buncombe County before a jury, the  presidingjudge declared a 
mistrial. The mistrial resulted from the conduct of defendant 
Hall and others, who were not parties to the lawsuit, in con- 
tacting a juror serving on the  case and attempting to influence 
the juror's verdict. 

Plaintiff now brings this suit to recover legal expenses 
allegedly incurred by reason of defendant's acts. After trial 
without jury, the court made findings of fact and conclusions of 
law, and entered judgment for plaintiff in the amount of $1,820. 
Defendant Hall appeals. 
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Morris, Golding, Blue & Phillips, by James N. Golding, for 
plaintiff appellee. 

Swain & Stevenson, by Joel B. Stevenson, for defendant 
appellant. 

MARTIN (Harry C.), Judge. 

On appeal, defendant argues the court erred in awarding 
substantial damages to plaintiff when all the evidence showed 
that the tortious act of defendant did not result in any mone- 
tary loss to  plaintiff. 

This case was tried by the judge without a jury. Defendant 
made no exceptions to any of the court's findings of fact or 
conclusions of law. Therefore, the findings of fact a re  deemed to 
be supported by competent substantial evidence and are  con- 
clusive upon appeal. Brown v. Board of Education, 269 N.C. 667, 
153 S.E. 2d 335 (1967); I n  re Vinson, 42 N.C. App. 28,255 S.E. 2d 
644 (1979); Ply-Marts, Znc. v. Phileman, 40 N.C. App. 767, 253 
S.E.2d 494 (1979). Defendant argues tha t  the evidence is insuffi- 
cient to sustain the  findings of fact. Because of his failure to 
except to any of the findings, this question is not before us. 
Brown v. Board of Education, supra. 

By his exception to the entry of the judgment, the defend- 
ant does raise the question whether the facts found support 
the conclusions of law and judgment entered. Hinson v. Jeffer- 
son, 287 N.C. 422,215 S.E.2d 102 (1975); Russell v. Taylor, 37 N.C. 
App. 520, 246 S.E.2d 569 (1978). We hold tha t  they do. 

The court found tha t  plaintiff issued the  policy protecting 
the hospital and requiring plaintiff to defend actions brought 
against i ts  insured. A suit was brought against the  hospital and 
plaintiff provided it with a defense. During the trial, defendant 
Hall, then an  attorney of the bar of North Carolina, personally 
contacted a juror empanelled on the  case being tried and 
attempted to  influence her  verdict in the case. Thereafter, 
Hall pleaded guilty to the common law felony of embracery and 
was sentenced to  prison. His law license was subsequently sus- 
pended. By reason of Hall's unlawful conduct, plaintiff lost the 
value of the time its attorneys spent in defending the lawsuit. 
Plaintiff's attorneys charged $45 per hour and worked approx- 
imately fifty-four hours on the case. Judgment for $1,820 was 
entered against defendant. The court did not award any puni- 
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tive damages against Hall. The above findings support the 
judgment. 

Defendant contends he is not responsible in civil damages 
for the act of embracery. We reject this argument and hold tha t  
a person who commits a n  act of embracery is liable in civil 
damages to one who is damaged thereby. 29A C.J.S. Embracery 
§ 10 (1965). Surely an  act so abhorrent to the fair administration 
of justice requires that the perpetrator pay the full measure for 
his acts, both to society in the form of criminal punishment and 
in civil damages to individuals who suffer from his actions. The 
crime strikes to the foundation of law and shatters the very 
bedrock of justice. 

In North Carolina, "[Elvery person for a n  injury done him 
in his lands, goods, person, or reputation shall have remedy by 
due course of law; . . ." N.C. Const. art. I, 8 18. Plaintiff has  
suffered an  injury because of defendant's criminal act. Dam- 
ages therefore a re  recoverable. 

The judgment of the trial court is 

Affirmed. 

Judges CLARK and HILL concur. 

JANIE PIGFORD PETITIONER V. THE BOARD OF ADJUSTMENT OF THE 
CITY OF KINSTON, NORTH CAROLINA, AND J.P. CHERRY, SR., AND J.P. 
CHERRY, JR., T/A CHERRY OIL COMPANY, INC., RESPONDENTS 

No. 808SC257 

(Filed 7 October 1980) 

Municipal Corporations 8 31.1- order of board of adjustment - petitioner not 
aggrieved - no judicial review 

Where i t  did not appear in  t h e  record t h a t  petitioner was the  owner of 
property affected by a ruling of defendant board, petitioner was not a n  
aggrieved party entitled to  judicial review, and proceedings in t h e  superior 
court were therefore nullities. 

APPEAL by petitioner and respondents J.P. Cherry, Sr. and 
J.P. Cherry, Jr., t/a Cherry Oil Company, Inc., from Bruce, 
Judge. Order entered 30 November 1979 in Superior Court, 
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LENOIR County. Heard in the Court of Appeals on 16 September 
1980. 

This is an  appeal from an  order of the superior court affirm- 
ing in part  and reversing and remanding in part  the decision of 
the Board of Adjustment for the City of Kinston, North Caroli- 
na, which affirmed the decision of the city building inspector to 
issue three building permits to respondents "for the state pur- 
pose of 'moving store back off State Right-of-way' a t  the in- 
tersection of J.P. Harrison Blvd. and East  Washington Street; 
'to renovate existing building to meet all codes'; and 'to bury 
4,000 gallon gas tank' respectively." 

Beech and Pollock, by Paul  L. Jones, for petitioner appellant 
and appellee. 

White, Allen, Hooten, Hodges and Hines, by John M. Martin 
for respondent appellants and appellees. 

HEDRICK, Judge. 

Section 24-60 of the Zoning Ordinance of the City of Kinston 
reads as  follows: "Appeals from the  decisions of the Building 
Inspector shall be made to the Board of Adjustment. Appeals 
made from the Board of Adjustment shall be made to the Lenoir 
County Superior Court." 

G.S. § 160A-388(b) in pertinent part  provides: 

The Board ofAdjustment shall hear and decide appeals 
from and review any order, requirement, decision, or deter- 
mination made by a n  administrative official charged with 
the  enforcement of any ordinance adopted pursuant to this 
Part. An appeal may be taken by any person aggrieved or 
by an  officer, department, board, or bureau of the city. 

G.S. § 160A-388(e) in pertinent part  provides: "Every deci- 
sion of the board shall be subject to review by the superior court 
by proceedings in the nature of certiorari." 

Any aggrieved party may appeal from a ruling of the city 
building inspector to the board of adjustment, and such an  
aggrieved party may then appeal from the board to superior 
court by way of certiorari. Lee v. Board of Adjustment, 226 N.C. 
107, 37 S.E.2d 128 (1946). This necessarily means tha t  the 
appealing party must have some interest in the  property 
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affected. Lee v. Board of Adjustment, supra. See also Deffet 
Rentals, Znc. v. City of Burlington, 27 N.C. App. 361,219 S.E.2d 
223 (1975); I n  re Coleman, 11 N.C. App. 124, 180 S.E. 2d 439 
(1971). I n  Humble 01:l & Refining Co. v. Board ofAldermen, 20 
N.C. App. 675, 678, 202 S.E.2d 806, 808, rev'd on other grounds, 
286 N.C. 170, 209 S.E.2d 447 (1974), Judge Morris (now Chief 
Judge) stated for this Court: "Appellate review of the order of a 
municipal board of adjustment is available only to the owner of 
the property affected by the  ruling . . ." The petition to the 
superior court for a writ of certiorari in the present case de- 
scribes the petitioner, Janie Pigford, as  a "citizen and resident 
of the City of Kinston, North Carolina, and the applicant of 
record for an  interpretation of sections 24-8 a and b on Non- 
conforming uses of the  Kinston Zoning Ordinance . . :" and as  a 
resident of "1714 East  Washington Street as  a n  aggrieved party 
. . . ." In the record before us there is no allegation or evidence 
tha t  the petitioner is the owner of property affected by the 
board's ruling. Nowhere in the record before us  does it appear 
tha t  the petitioner is a party aggrieved by the ruling and enti- 
tled to judicial review. Thus, the  proceedings in the superior 
court, including the order entered 30 November 1979, are nulli- 
ties. 

For the reasons stated, the order appealed from is vacated, 
and the matter  is remanded to the  superior court for the entry 
of an  order (1) dismissing the petition for a writ of certiorari 
filed 28 July 1979; (2) vacating the  writ of certiorari granted 20 
August 1979; and (3) reinstating the decision of the board of 
adjustment dated 11 July 1979. The petitioner and respondents 
on the appeal to this Court will be taxed one-half (112) each of 
the costs of the appeal. 

Vacated and remanded. 

Chief Judge MORRIS and Judge WHICHARD concur. 
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STATE O F  NORTH CAROLINA v. RICKY ALAN WILLIAMS 

No. 805SC350 

(Filed 7 October 1980) 

Searches and Seizures 8 24- affidavit for search warrant - credibility of infor- 
mant - time when narcotics observed 

An officer's s ta tement  in  a n  affidavit to  obtain a search warrant  t h a t  a 
reliable and confidential informant who furnished information to him "has 
been used by [another named officer] in the  past and information given by 
the  source has  proven correct in all cases" met the  minimum standard for 
setting forth the  circumstances from which the  affiant concluded t h a t  the 
informant was reliable. Furthermore, the  officer's s ta tement  in  t h e  affidavit 
t h a t  the confidential informant had contacted t h e  officer within the  past 36 
to  48 hours and told t h e  officer t h a t  he  had personally observed a large 
quantity of hashish in  defendant's apartment and t h a t  par t  of the  original 
quantity had already been disposed of furnished a reasonable basis for the 
issuing magistrate to  conclude t h a t  the  informant observed t h e  hashish so 
recently t h a t  reasonable cause existed to  believe t h a t  hashish could be found 
in defendant's apartment  a t  t h e  time of the  issuance of t h e  warrant.  

APPEAL by the  S ta te  pursuant to  G.S. 15A-979(c) from 
Llewellyn, Judge. Order entered 9 January 1980 in Superior 
Court, NEW HANOVER County. Heard in the Court of Appeals 11 
September 1980. 

Defendant was indicted for possession of hashish with in- 
tent to sell. He moved to suppress evidence seized during a 
search of his apartment pursuant to a search warrant,  alleging 
tha t  the warrant had been issued on an affidavit which did not 
state tha t  the affiant knew the informant, which did not include 
sufficient detail to provide corroboration, which contained only 
conclusory information, and which contained no details from 
which the magistrate could conclude tha t  the information was 
not stale. 

Defendant's motion was allowed. The State appealed pur- 
suant to G.S. 15A-979(c). 

Attorney General Edmisten, by Assistant Attorney General 
Roy A. Giles, Jr., for the State. 

Harry E. Payne, Jr., for defendant appellee. 

ERWIN, Judge. 
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The State contends t h a t  the presiding judge erred in allow- 
ing defendant's motion to suppress the evidence seized from his 
premises pursuant to a search warrant. The trial court allowed 
defendant's motion on two grounds: (1) The search warrant is 
conclusory, in t ha t  sufficient information as  to the reliability of 
the informant was not contained in the affidavit. (2) The time 
period wherein the alleged contraband was to be in existence in 
the residence was not sufficiently identified. For the reasons 
tha t  follow, the order suppressing the evidence seized from 
defendant's premises is reversed. 

The affidavit in the case sub judice states: 

"That on or about 101261'79, the  Affiant was advised by Det. 
G.H. Deitz of the  New Hanover Sheriff Dept. tha t  within 
the past 36 to  48 hrs., a confidential and reliable source had 
contacted him in reference to the above residence. The 
source has been used by Det. Deitz in the past and informa- 
tion given by the  source has proven correct in all cases. The 
source related to  Det. Deitz t h a t  he had personally 
observed a large quantity of a substance known to him as 
Hashish in the apartment occupied by one Ricky Williams a t  
313 Greenville Ave., Wilmington, NC. The source further 
stated tha t  par t  of the original quantity had already been 
disposed of." 

In State v. Altman, 15 N.C. App. 257,189 S.E. 2d 793 (1972), 
cert. denied, 281 N.C. 759,191 S.E. 2d 362 (1973), this Court held 
that  a statement in a n  affidavit to obtain a search warrant tha t  
a confidential informant "has proven reliable and credible in 
the past" meets the  minimum standard for setting forth the 
circumstances from which the affiant concluded tha t  the infor- 
mant was reliable. "The statement tha t  the informant has 
proven reliable in the  past is a statement of fact and not a mere 
conclusion." Id. a t  259, 189 S.E. 2d a t  795. This court held in 
State v. Brown, 20 N.C. App. 413,415,201 S.E. 2d 527,529 (1974), 
appeal dismissed, 285 N.C. 87,204 S.E. 2d 21 (1974), t ha t  "'[tlhe 
affiant received information from a reliable informant who in 
the past has provided reliable information concerning the drug 
traffic in Greenville . . .'" was sufficient for the issuance of a 
search warrant. See also State v. Eller, 36 N.C. App. 624,244 S.E. 
2d 496 (1978); State v. Caldwell, 25 N.C. App. 269,212 S.E. 2d 669 
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(1975). We hold tha t  the affidavit in question meets the mini- 
mum requirements from which the affiant concluded tha t  the 
informant was reliable. 

In  his motion to suppress, defendant alleged tha t  the affi- 
davit was insufficient, because the  affiant in this case did not 
state t ha t  he personally had used the informant in the past and 
found his information to be reliable. We hold tha t  inasmuch as  
another sheriff department officer had found this informant to 
be reliable in the past was sufficient for the affiant to rely on 
him. See State v. Ellington, 284 N.C. 198,200 S.E. 2d 177 (1973). 

The second ground upon which the trial court concluded 
tha t  the warrant was not issued upon probable cause rested 
upon the fact tha t  the affidavit did not state the date tha t  the 
informant allegedly observed hashish in defendant's apart- 
ment. This contention was answered by this Court in State v. 
Cobb, 21 N.C. App. 66,69,202 S.E. 2d 801,804 (1974), cert. denied, 
285 N.C. 374,205 S.E. 2d 99 (1974), wherein Judge Vaughn wrote 
for the Court: 

"Defendant contends t h a t  the affidavit does not dis- 
close when the informer observed the activities referred to 
in the affidavit and tha t  they could have occurred several 
years prior to the  issuance of the  warrant. I t  is true, of 
course, tha t  one component in the concept of probable 
cause is the time of the happening of the  facts relied upon. 
Here the magistrate could realistically and reasonably con- 
clude from the affidavit t ha t  the informer observed the 
events so recently tha t  reasonable cause existed to believe 
tha t  the illegal activities were occurring a t  the time of the 
issuance of the warrant. When the affidavit is considered in 
the light of common sense, the existence of probable cause 
for issuance of the warrant is clear and this and defend- 
ant's other objections are  dispelled." 

The order suppressing the evidence seized in this case is 
reversed and the case is remanded for trial. 

Remanded for trial. 

Judges ARNOLD and WELLS concur. 
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Financial Center v. Sales, Inc. and Acceptance Corp. v. Sales, Inc. 

CITICORP PERSON-TO-PERSON FINANCIAL CENTER, INC. V. STALL- 
INGS 601 SALES, INC. AND BORG-WARNER ACCEPTANCE CORPORA- 
TION v. STALLINGS 601 SALES, INC. 

No. 8019SC301 
No. 8019SC302 

(Filed 7 October 1980) 

1. Venue § 9- motion for change of venue pending - ruling on other motion proper 
The trial court was not required t o  rule on defendant's motion for change 

of venue prior to grant ing plaintiffs' motions for possession of collateral, 
since a n  ancillary order of attachment had already been entered and grant- 
ing possession of t h e  collateral to  plaintiffs did not affect defendant's ulti- 
mate rights, and since t h e  motion for change of venue involved a change 
within t h e  district. 

2. Appeal and Error  § 6.2- appeal from interlocutory order dismissed 
The trial court's order giving to plaintiffs immediate possession of col- 

lateral a s  described in certain orders of a t tachment  previously issued was a n  
interlocutory order which did not affect a substantial right of defendant, and 
defendant's appeal is therefore dismissed. 

APPEAL by defendant from Albright, Judge. Orders entered 
21 January 1980 in Superior Court, ROWAN County. Heard in the 
Court of Appeals 18 September 1980. 

Plaintiffs instituted these actions in accord with Rule 3 of 
the North Carolina Rules of Civil Procedure. Orders extending 
time to file complaints were entered, and, in addition, orders of 
attachment of certain personal property were entered pur- 
suant to plaintiffs' application. Thereafter plaintiffs filed their 
complaints alleging t h a t  defendant had executed a "Rec- 
reational Vehicle Dealer Agreement without Recourse" along 
with security agreements in which plaintiffs agreed to finance 
defendant's inventory, and tha t  defendant breached the agree- 
ment and refused to surrender possession of the secured prop- 
erty. Plaintiffs sued for money damages and immediate posses- 
sion of the collateral, the  personal property attached by the 
Sheriff of Cabarrus County. Simultaneously with their com- 
plaints plaintiffs filed motions pursuant to N.C.R.C.P. 64 and 
the  U.C.C. seeking immediate possession of t he  collateral. 
Three days later defendant filed a motion for change of venue 
and a motion for stay of proceedings pending determination of 
the motion for change of venue. 
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On 21 January the trial court entered orders giving each 
plaintiff immediate possession of the collateral, and on 24 Janu- 
ary the court allowed defendant's motion to change venue from 
Cabarrus to Rowan County. 

Defendant appeals from the orders granting plaintiffs im- 
mediate possession of the collateral. 

Wesley B. Grant, by Randell F. Hastings, for defendant 
appellant. 

Larry E. Harris for plaintiff Borg-Warner Acceptance Cor- 
poration. 

Woodson, Hudson, Busby & Sayers ,  by Benjamin H. 
Bridges, 111, for plaintiff Citicorp Person-To-Person Financial 
Center, Inc. 

ARNOLD, Judge. 

Although these two cases were considered separately by 
the trial court they a re  consolidated for our appraisal on appeal. 

[I ]  First, we reject defendant's argument tha t  the judge was 
required first to rule on its motion for change of venue (under 
Rule 12(b) (3)) and t h a t  by allowing tha t  motion the court was 
then without authority to grant plaintiffs' motions for immedi- 
ate possession of the collateral. Relying on Little v. Little, 12 
N.C. App. 353, 183 S.E. 2d 278 (1971), defendant asserts that  
once a motion for change of venue is aptly made the court 
cannot thereafter enter  any order affecting the rights of the 
parties until the venue motion is determined. 

The record reveals t ha t  the trial judge granted plaintiffs' 
motions for possession on 21 January, prior to allowing defend- 
ant's motion for change of venue. Allowing plaintiffs' motions 
in no way affected any substantive rights of defendant. An 
ancillary order of attachment already had been entered, and 
granting possession of this  collateral to plaintiffs does not 
affect defendant's ultimate rights. Moreover, we note tha t  
Cabarrus County and Rowan County are  in the same judicial 
district. The motion for change of venue involved a change 
within the district, unlike the Little case, and we call attention 
to the limited holding a s  stated in Little v. Little, supra, a t  pp. 
354, 355. 
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[2] Finally, there is no appeal from an  interlocutory ruling of a 
trial court unless such ruling deprives the appellant of a sub- 
stantial right which he would otherwise lose unless the ruling is 
reviewed on appeal prior to final judgment. G.S. 7A-27 and G.S. 
1-277; Funderburk v. Justice, 25 N.C. App. 655, 214 S.E. 2d 310 
(1975). 

The trial court found tha t  the plaintiffs were entitled, pur- 
suant to the Uniform Commercial Code as enacted in this State, 
to immediate possession of the collateral a s  described in the 
certain orders of attachment previously issued. This Court will 
not hear appeals from interlocutory orders which do not affect a 
substantial right. Wachovia Bank & Trust Co. v. Smith, 24 N.C. 
App. 133,210 S.E. 2d 212 (1974), cert. denied 286 N.C. 420,211 S.E. 
2d 801 (1975). The interlocutory order giving immediate posses- 
sion of the collateral to plaintiffs has affected no substantial 
right of defendant. The appeal is therefore 

Dismissed. 

Judges ERWIN and WELLS concur. 

IN THE MATTER OF: RACHEL M. HODGES, APPELLEE, AND AMERICAN COM- 
PONENTS, INC. HAYESVILLE, NORTH CAROLINA 28904, EMPLOYER, AND 

EMPLOYMENT SECURITY COMMISSION O F  NORTH CAROLINA, 
APPELLANT 

No. 8030SC100 

(Filed 7 October 1980) 

Master and Servant § 108- unemployment compensation - profanity and horseplay 
by co-worker - safe place to work 

The Employment Security Commission's conclusion t h a t  claimant quit 
her  job without good cause attributable to  her  employer and thus  was not 
entitled to unemployment compensation'was supported by findings t h a t  a 
co-worker used profane language in claimant's presence and claimant be- 
came involved in a verbal dispute with her, the co-worker a t  another time 
threw a cup of water  while engaging in "horseplay" and par t  of i t  struck 
claimant, claimant became very upset and the  employer attempted to medi- 
a t e  the  dispute, and claimant then quit her  employment, since such findings 
do not show t h a t  claimant was not provided a safe place to work. 
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APPEAL by Employment Security Commission of North 
Carolina from Riddle, Judge. Judgment signed 31 October 1979 
in Superior Court, CLAY County. Heard in the  Court of Appeals 
27 August 1980, a t  Waynesville, North Carolina. 

On 12 April 1979, the Employment Security Commission 
entered its Decision No. 8935 disallowing Rachel M. Hodges's 
claim for benefits, for the reason tha t  she voluntarily quit her 
job with American Components, Incorporated, without good 
cause attributable to her  employer. Upon appeal, the superior 
court reversed. From this judgment, the Employment Security 
Commission of North Carolina appeals. 

Gail C. Arneke, Staff Attorney, for appellant. 

Rachel M. Hodges, appellee, i n  propria persona. 

MARTIN (Harry C.), Judge. 

Rachel M. Hodges appears in these proceedings without 
counsel. Although she did not file a brief, this Court, in its 
discretion, allowed her to present oral argument on appeal. No 
exceptions were made to the findings of fact or conclusions of 
the Commission; therefore, they are  deemed to be supported by 
competent evidence and are  conclusive upon appeal. Schloss v. 
Jamison, 258 N.C. 271, 128 S.E. 2d 590 (1962); Ply-Marts, Inc. v. 
Phileman, 40 N.C. App. 767, 253 S.E. 2d 494 (1979). 

The superior court sits a s  a n  appellate court on review of 
employment security cases. I n  re Enoch, 36 N.C. App. 255, 243 
S.E. 2d 388 (1978). Therefore, the only question remaining in 
this case is whether the findings of fact sustain the conclusions 
of law and the decision of the Commission. Id. 

The essence of the findings of fact is t ha t  a co-worker used 
profane language in claimant's presence and claimant became 
involved in a verbal dispute with her. At another time, the co- 
worker, engaging in "horseplay" threw a cup of water and some 
of it struck claimant. Mrs. IJodges became very upset and the 
company attempted to mediate the dispute. This all happened 
over the period from 21 September 1978 to 4 October 1978, when 
claimant quit her employment. 

The findings support the Commission's conclusion tha t  
claimant quit her  job without good cause attributable to her 
employer. Claimant has  the burden of proof on this issue. I n  re 
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Steelman, 219 N.C. 306, 13 S.E. 2d 544 (1941); I n  re Vinson, 42 
N.C. App. 28, 255 S.E. 2d 644 (1979). This she failed to do. 

The trial court's conclusion tha t  claimant was entitled to a 
safe place to  work is not tantamount to  a finding tha t  she did 
not have a safe place to work. Although the co-worker's be- 
havior may have been disagreeable to Mrs. Hodges, and may 
have created a n  unpleasant atmosphere, there is no indication 
tha t  the  events made the workplace in any way unsafe. The 
findings do not support a conclusion tha t  claimant did not have 
a safe place to work. 

We hold the Commission properly applied the  law to the 
findings of fact, and tha t  i ts conclusion tha t  claimant left her 
job without good cause attributable to her  employer should 
have been affirmed. 

For these reasons, the judgment of the superior court is 
reversed and the  cause is remanded to  the  Superior Court of 
Clay County for the entry of a judgment affirming the decision 
of the Employment Security Commission. 

Reversed and remanded. 

Judges CLARK and HILL concur. 

THOMAS EDWARDS, EMPLOYEE, PLAINTIFF V. JOHN SMITH & SONS, EM- 
PLOYER, AND AETNA CASUALTY & SURETY CO., CARRIER, DEFENDANTS 

No. 8010IC206 

(Filed 7 October 1980) 

Master and Servant 1 77.1- workers' compensation - no change of condition 
A conclusion by t h e  Industrial Commission t h a t  plaintiff experienced a 

change of condition within t h e  meaning of G.S. 97-47 since t h e  time of a n  
original award of permanent partial disability and is now entitled to  com- 
pensation for total disability was not supported by findings t h a t  plaintiff is 
suffering from a continuing inability to  work caused by t h e  same injury and 
symptoms which formed the  basis of t h e  original award and t h a t  the psycho- 
logical basis for plaintiffs disability was not discovered until after the orig- 
inal award, since a continued incapacity of t h e  same kind and character and 
for t h e  same injury is  not a change of condition, and delayed discovery of the 
cause or basis of symptoms and disability does not constitute a change in the  
character of t h e  incapacity. 
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APPEAL by defendants from the North Carolina Industrial 
Commission. Award filed 7 December 1979 by the Full Commis- 
sion. Heard in the Court of Appeals 28 August 1980. 

Plaintiff was injured 26 May 1972 in an  accident arising out 
of and in the course of his employment. He was injured a t  work 
when he jumped from a scaffold to a cement floor escaping from 
smoke and fumes emitted by a pump. Plaintiff suffered injuries 
to his head and the right side of his body. Plaintiff has  not 
returned to work since the  injury. 

Following a hearing in January, 1976, Deputy Commission- 
e r  Denson awarded plaintiff temporary total disability com- 
pensation from 14 February to 21 May 1975 and compensation 
for permanent partial disability due to back injuries and loss of 
hearing. Plaintiff filed a n  application for rehearing based on a 
change of condition and on 7 June  1979 Deputy Commissioner 
Roney awarded plaintiff total disability compensation. The 
Full Industrial Commission affirmed the award of Deputy Com- 
missioner Roney from which defendants Smith & Sons, Em- 
ployer, and Aetna Casualty, Carrier, appealed to the Court of 
Appeals. 

C. Orville Light for plaintiff appellee. 

Smith, Moore, Smith, Schell & Hunter, by J. Donald Cowan, 
Jr. and William L. Young, for defendant appellants. 

HEDRICK, Judge. 

Defendants do not question the  sufficiency of the evidence 
to support the findings of fact, but rather  the sufficiency of the 
findings of fact to support the conclusion of law tha t  plaintiff 
has experienced a change of condition under N.C.G.S. 97-47 
from the time of Deputy Commissioner Denson's original award 
on 27 January 1976. 

N.C.G.S. 97-47 authorized the Industrial Commission to re- 
view and, in i ts discretion, modify previous awards on the 
grounds of a change of condition. As stated in Gaddy v. Kern, 32 
N.C. App. 671, 673, 233 S.E. 2d 609, 611 (1977), a change of 
condition ". . . refers to a substantial change, after a final 
award of compensation, or (sic) the  injured employee's physical 
capacity to earn and in some cases, of his earnings," quoting 
Swaney v. Construction Co., 5 N.C. App. 520,526,169 S.E. 2d 90, 
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94-95 (1969). The leading case of Pra t t  v. Upholstery Co., 252 N.C. 
716, 722, 115 S.E. 2d 27, 33 (1960), makes clear t ha t  change of 
condition under N.C.G.S. 97-47 occurs where conditions a re  
"different from those existent when the award was made; and a 
continued incapacity of the  same kind and character and for the 
same injury is not a change of condition . . . the change must be 
actual, and not a mere change of opinion with respect to a 
pre-existing condition." 

Deputy Commissioner Roney's Findings of Fact filed 7 June  
1979 indicated tha t  plaintiff is suffering from a continuing in- 
ability to work caused by the  same injury tha t  formed the basis 
of the 27 January 1976 award manifest by the same symptoms. 
Finding of Fact #8 states: "Claimant's physical condition as  i t  
existed during January 1976 had not changed for the worse by 
January 1977." (Emphasis added.) These findings fail to sup- 
port the Commissioner's award of additional compensation 
based on a change of condition. 

The only factual finding even remotely supportive of the 
legal conclusion tha t  plaintiff experienced a change of condi- 
tion is #11 which states: "The psychological basis for this dis- 
ability was not discovered until the  7 January 1977 hospitaliza- 
tion a t  Duke University Medical Center." This observation does 
not fall within the clear definition of changed conditions as  set 
out in Pratt, supra. Delayed discovery of the cause or basis of 
symptoms and disability does not equal a change in the charac- 
te r  of the incapacity. Id .  

Under these circumstances, we find no evidence in the rec- 
ord to  support a change of condition. The conclusions of law 
tha t  a change of condition exists and tha t  plaintiff is entitled to 
modification of the January 1976 award are  not supported by 
the Commissioner's findings of fact. The opinion and award of 
the Full Commission is therefore 

Reversed. 

Judges ERWIN and WELLS concur. 
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STATE O F  NORTH CAROLINA v. KENNETH CHARLES BROWN 

No. 8023SC400 

(Filed 7 October 1980) 

Bastards 05 6,7- sufficiency of evidence of paternity - instructions on illegitimacy 
not required 

In  a prosecution of defendant for failing to  support his illegitimate child, 
evidence t h a t  defendant knew the  mother of t h e  child and had had sexual 
intercourse with her  was sufficient to  raise a n  inference t h a t  defendant was 
t h e  father of the  child, and t h e  trial court did not e r r  in  not instructing the  
jury t h a t  i t  had to find t h a t  the  child was "illegitimate" before i t  could 
answer the  issue of paternity in t h e  affirmative. 

APPEAL by defendant from McConnell, Judge. Judgment 
entered 19 December 1979 in Superior Court, WILKES County. 
Heard in the Court of Appeals on 17 September 1980. 

Defendant was charged in a proper warrant with failing to 
support his illegitimate child, Jason Lee Matthews, born of 
Linda Gail Matthews on 21 March 1979. Defendant was first 
tried in the District Court, Wilkes County, and appealed to 
Superior Court for trial de novo from the judgment entered on 
24 August 1979. 

In the Superior Court, the jury found tha t  defendant was 
"the father of Jason Lee Matthews, born of the body of Linda 
Gail Matthews on March 21,1979" but defendant was found not 
guilty of "wilful neglect or refusal to provide adequate support 
and maintain his illegitimate child." 

From the finding on the issue of paternity, defendant 
appealed pursuant to G.S. 8 49-7. 

Attorney General Edmisten, by Associate Attorney Sarah C. 
Young, for the State. 

Brewer and Freeman, by Joe 0. Brewer, for the defendant 
appellant. 

HEDRICK, Judge. 

Defendant, by his two assignments of error, contends tha t  
the evidence was not sufficient to allow submission of the case 
to the jury or to support the jury's verdict on the  issue of 
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paternity and tha t  the court erred in i ts instructions as to the 
issue of paternity. Defendant argues tha t  the State failed to 
offer evidence tha t  the child, Jason Lee Matthews, was "illegiti- 
mate," and tha t  the court erred in not instructing the jury tha t  
it must find tha t  the child was "illegitimate" before i t  could 
answer the issue of paternity as  to defendant. 

Defendant cites nothing in support of his rather fatuous 
argument. The sixteen-year-old mother of the child, Miss Linda 
Gail Matthews, testified tha t  she met defendant in April 1978 
while both of them were attending North Wilkes High School, 
and tha t  she "started going" with defendant about 22 April 
1978. Miss Matthews stated she had "sexual intercourse with 
him the night I went out with him and probably every time he 
come up." She also referred to defendant a s  her "boyfriend." 
Miss Matthews further testified tha t  she became pregnant 
about 1 June 1978, and that she was ('not going with any other boy 
or having sexual intercourse with any boy or male person other 
than the defendant" a t  tha t  time. 

Defendant testified tha t  he met Miss Matthews a t  school 
and that he first dated Miss Matthews in February 1978. Defend- 
ant admitted having sexual intercourse with Miss Matthews 
twice in February, but he denied having sexual intercourse 
with her a t  any time thereafter. Defendant also testified that  
he and Miss Matthews "never went together." 

In our opinion, the evidence is clearly sufficient to raise an 
inference tha t  defendant is the father of the illegitimate child 
born of Linda Gail Matthews on 21 March 1979. Furthermore, 
the court did not e r r  in not instructing the jury tha t  it had to 
find tha t  the child Jason Lee Matthews was "illegitimate" be- 
fore it could answer the issue of paternity in the affirmative. 

Defendant had a fair trial on the issue of paternity, and the 
finding appealed from is 

Affirmed. 

Chief Judge MORRIS and Judge WHICHARD concur. 
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Hamlin v. Austin 

AARON HAMLIN AND VERONICA C. HAMLIN v. CHARLES AUSTIN, 
BETHIA AUSTIN, PAUL S. MEEKER, EDNA MEEKER, JOHN E.  

POWELL, JOE POWELL 

No. 8028DC182 

(Filed 7 October 1980) 

1. Rules of Civil Procedure O 59- motion to amend judgment - discretion of court 
A motion to amend a judgment pursuant  to G.S. 1A-1, Rule 59(e) is 

addressed to t h e  sound discretion of t h e  trial court. 

2. Appeal and Error  1 14- appeal from denial of motion to amend judgment - no 
appeal from judgment 

Plaintiffs' appeal from a n  order denying their motion to amend the 
judgment did not constitute a n  appeal from the  judgment itself. 

APPEAL by plaintiffs from Fowler, Judge. Order entered 5 
November 1979 in District Court, BUNCOMBE County. Heard in 
the Court of Appeals in Waynesville on 28 August 1980. 

Plaintiffs seek the removal of obstructions from a portion of 
Holly Street in the  Stradley Mountain Park subdivision of 
Asheville. Plaintiffs own lots in the subdivision. Defendants 
who also own lots in the subdivision, answer tha t  the disputed 
portion of Holly Street has never been opened and claim own- 
ership by adverse possession. After trial without a jury, the 
court entered judgment dismissing the action on grounds tha t  
plaintiffs failed to offer evidence of the location of the disputed 
area and denying defendants' claim of adverse possession. 
Plaintiffs moved the court pursuant to Rule 59 of the Rules of 
Civil Procedure for an  amendment to the judgment because the 
conclusion of law therein was erroneous. From the order de- 
nying plaintiffs' motion for amendment of judgment, plaintiffs 
appeal. 

Stephen Barnwell for plaintiff appellants. 

Michael D. Meeker for defendant appellees, Paul  S. Meeker 
and Edna W. Meeker. 

CLARK, Judge. 

[I] Plaintiffs' assignments of error, their exceptions, and their 
arguments in their brief, all relate to alleged errors in the 
judgment of the trial  court entered 10 October 1979. This 
appeal, however, was taken from the trial court's order entered 
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5 November 1979 denying plaintiffs' motion to amend the judg- 
ment pursuant to N.C. Rules Civ. P. 59(e), G.S. 1A-1. A motion 
under Rule 59(a) is "addressed to  the  sound discretion of the 
trial judge, whose ruling, in the absence of abuse of discretion, 
is not reviewable on appeal. Glen Forest Cow. v. Bansch, 9 N.C. 
App. 587,176 S.E. 2d 851 (1970)." I n  re Brown 23 N.C. App. 109, 
110,208 S.E. 2d 282,283 (1974). We hold t h a t  amotion under Rule 
59(e) is similarly addressed to the court's discretion. Plaintiffs' 
brief did not address the issue of abuse of discretion, neither 
does such abuse appear on the face of the record. 

[2] We note tha t  under App. R 3(c) the  filing of plaintiffs' mo- 
tion to amend the judgment tolled the running of plaintiffs' 
time for serving notice of appeal. Plaintiffs had exactly the 
same period of time to file a n  appeal from the judgment a s  from 
the order: ten days from the denial of the motion to amend. 
Plaintiffs chose to appeal the order and not the judgment. We 
cannot permit defendants' 59(e) motion to substitute for a 
direct appeal from the judgment of the trial court. 

Affirmed. 

Judges MARTIN (Harry C.) and HILL concur. 

STATE O F  NORTH CAROLINA v. WILLIE JAMES MYERS 

No. 805SC418 

(Filed 7 October 1980) 

Assault and Battery 8 15.7- right to evict person from one's home -force permissi- 
ble - instructions not required 

In  a prosecution for assault with a deadly weapon with intent to  kill 
inflicting serious injury, t h e  trial court did not e r r  in failing to  charge the  
jury on defendant's right to  evict t h e  prosecuting witness from defendant's 
home and in failing to define t h e  force which could have been used to 
accomplish such eviction, since defendant did not present any evidence t h a t  
he  tried to  remove t h e  victim by a "gentle laying on of hands" prior to  t h e  
shooting, nor was  there  any evidence t h a t  t h e  victim everthreatened or used 
deadly physical force upon defendant. 

APPEAL by defendant from Bruce, Judge. Judgment entered 
15 October 1979 in Superior Court, NEW HANOVER County. Heard 
in the Court of Appeals 18 September 1980. 
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Defendant was indicted for assault with a deadly weapon 
with intent to kill inflicting serious injury and was convicted of 
assault with a deadly weapon inflicting serious injury. From a 
sentence of active imprisonment of five years, defendant 
appealed. 

Attorney General Edmisten, by Assistant Attorney General 
David Roy Blackwell, for the State. 

Addison Hewlett, Jr., for defendant appellant. 

ERWIN, Judge. 

At trial, a tape-recorded statement made by defendant to a 
law enforcement officer was introduced into evidence, which 
tended to show tha t  defendant's stepson, Wilbert Clinton, was 
a t  defendant's home when an argument ensued between defend- 
ant  and Clinton, because Clinton had not visited his mother 
while she was hospitalized. Defendant accused Clinton of being 
"no good" and slapped him. Clinton slapped defendant. Defend- 
ant  asked Clinton several times to get out of the house. Clinton 
did not leave but simply stood or "dragged" around the house. 
Prior to the argument, Clinton had asked Annie Ruth, Clinton's 
fiancee, to hand him his gun; however, defendant did not be- 
lieve tha t  Clinton had a gun or was not "definite [sic] sure tha t  
he had a gun or not." Defendant stood up, went to his bedroom, 
got his pistol, fired a warning shot in the floor, and told Clinton 
to get out. Then he shot Clinton one time. Clinton's testimony of 
the events was substantially similar to defendant's statement 
except Clinton testified tha t  he and defendant were talking, not 
arguing. Clinton did not testify about asking Annie Ruth for a 
gun. Clinton was shot in the head and was temporarily para- 
lyzed in his right a rm and legs. 

Defendant testified tha t  he had invited Clinton into his 
house; t ha t  he questioned him about not seeing his mother; 
that  he slapped Clinton, and Clinton slapped him hack; t ha t  he 
told Clinton to get out of his house; t ha t  he got his gun to t ry  to 
make Clinton leave, because he was sick and was not man 
enough to throw Clinton out; t ha t  he did not know why the  gun 
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went off the second time; and tha t  he just wanted Clinton to 
leave, but did not intend to hurt  him. 

Did the trial  court commit error in failing to charge the jury 
of defendant's right to evict the prosecuting witness from de- 
fendant's home and in failing to  define the force t h a t  could have 
been used to accomplish such eviction? For the  following stated 
reasons, we find no error in the trial of defendant. 

Defendant relies on State v. Spruill, 225 N.C. 356, 358, 34 
S.E. 2d 142, 143 (1945), wherein our Supreme Court stated: 

"Hence, when in the trial of a criminal action charging 
an  assault, or other kindred crime, there is evidence from 
which i t  may be inferred as  in this case tha t  the force used 
by defendant was in  defending his home from attack by 
another, he is entitled to have evidence considered in the 
light of applicable principles of law. In  such event, and to 
tha t  end, i t  becomes the duty of the court to  declare and 
explain the law arising thereon, G.S., 1-180, formerly C.S., 
564, and failure of the court to so instruct the jury on such 
substantive feature, a s  in this case, is prejudicial. This is 
t rue even though there be no special prayer for instruction 
to tha t  effect." (Citations omitted.) 

Our research leads us  to State v. McCombs, 297 N.C. 151, 
157,253 S.E. 2d 906,911 (1979), where Justice Branch (now Chief 
Justice) stated for the  Court: 

"Likewise, when a trespasser invades the  premises of 
another, the  la t ter  has  the right to remove him, and the law 
requires t h a t  he should first request him to leave, and if he 
does not do so, he should lay his hands gently upon him, and 
if he resists, he may use sufficient force to remove him, 
taking care, however, to use no more force than  is neces- 
sary to accomplish tha t  object. State v. Crook, 133 N.C. 672, 
45 S.E. 564 (1903); State v. Taylor, 82 N.C. 554 (1880)." 

In the case sub judice, defendant did not present any evi- 
dence of a "gentle laying of hands" upon the  victim, Clinton, 
prior to the shooting, nor was there any evidence tha t  Clinton 
ever threatened or used deadly physical force upon defendant. 
Defendant testified: 
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"So he said, 'Annie Ruth, hand me my gun,' You know, tha t  
was before we started arguing, you know. So I said I don't 
believe he got no gun. I reckon, because the way it looked 
like to me, she didn't have no pocketbook, so I didn't definite 
[sic] sure tha t  he had a gun or not. So, when I stood up and 
went in my room and came out I shot the floor one time and 
told him to get out, and he didn't run. He just dragged 
around, you know, just like a guy drag around, he wasn't in 
no hurry, so I shot the first time, and the next time I point 
a t  him. I must have shot him, and tha t  was it.'' 

The presence of evidence is the  determinative factor of the 
instructions tha t  the trial court should give. Here, the evidence 
did not require or suggest t ha t  the  instruction complained of 
should have been given by the court. 

In  the trial of defendant, we find 

No error. 

Judges ARNOLD and WELLS concur. 

UNITED STATES O F  AMERICA v. CHARLES A. HARRISON, JR., 
TRADING AS CRAFT MART HOMES, INC., AND BARBARA M. McLEAR 

(REDDING) 

No. 8027SC457 

(Filed 7 October 1980) 

APPEAL by defendant, Charles A. Harrison, Jr., trading as  
Craft Mart Homes, Inc., from Kirby, Judge. Judgment entered 
25 January 1980 in Superior Court, GASTON County. Heard in 
the Court of Appeals 9 September 1980. 

This is a n  interpleader action under the provisions of Rule 
22 of the  North Carolina Rules of Civil Procedure, G.S. 1A-1, 
wherein the  plaintiff, the United States of America, deposited 
its check in the sum of $7,783.85 with the  Court, asking the 
Court to  determine the  respective rights of t he  defendant 
Charles A. Harrison, Jr., trading a s  Craft Mart Homes, Inc., 
(hereafter Harrison) and the  defendant Barbara M. McLear 
(Redding) (hereafter McLear) to  the  said funds. The complaint 
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for interpleader alleges that on 16 December 1977 the defend- 
an t  McLear became indebted to the  United States of America, 
acting through the  Farmers Home Administration, United 
States Department of Agriculture, a s  the  result of a $25,500.00 
loan made to her  by tha t  agency. I t  further alleges t ha t  the 
defendant McLear contracted with defendant Harrison for the 
construction of a residence a t  a contract price of $23,800.00; tha t  
the defendant Harrison began construction pursuant to  the 
contract, but after he proceeded for several months beyond the 
agreed upon completion date, defendant McLear terminated 
his right to proceed under the contract; t ha t  defendant McLear 
then hired a new contractor who completed the work a t  a cost to 
her  of $16,893.00; t h a t  defendant Harrison filed an  action 
against  defendant  McLear seeking t o  recover under t he  
aforesaid contract, in which the jury found tha t  the defendant 
McLear had not breached her contract with the defendant Har- 
rison by failing to authorize payments of sums due under the 
contract, and in which judgment was entered tha t  Harrison 
should take nothing from McLear. The plaintiff admits tha t  it 
owes one of the  defendants the sum of $7,783.85 which repre- 
sents the undisbursed balance of the  construction loan pro- 
ceeds, but alleges t ha t  because of the  adverse claims which may 
be made upon i t  by the defendants, i t  could not make payment 
to either of the defendants without being subjected to possible 
multiple liability. The prayer for relief asks that each defend- 
an t  be cited to appear and answer, setting up his or her claims 
to the  funds, and tha t  judgment be entered tha t  plaintiff, hav- 
ing deposited the  sum of $7,783.85 with the Court, be forever 
discharged from liability with repect to the fund and the defend- 
ants. 

The defendant McLear answered the complaint alleging 
tha t  since the money was loaned to her, the remaining funds 
should be paid to her. She prayed for judgment on the pleadings 
to t ha t  effect. The defendant Harrison moved for summary 
judgment on the ground tha t  he was entitled to judgment as  a 
matter of law. 

From a judgment ordering the plaintiff to pay the said sum 
of $7,783.85 plus interest to the  defendant McLear and dis- 
charging the plaintiff from further liability upon such pay- 
ment, the defendant Harrison appealed. 
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Lloyd T. Kelso for defendant appellant (Charles T. Harrison, 
Jr., trading a s  Craft Mart Homes, Znc.). 

Robert H. Forbes for  defendant appellee (Barburu M. 
McLear [Redding]). 

WHICHARD, Judge. 

The judgment in the prior action between the  defkndant 
appellant Harrison and the  defendant appellee McLear tha t  
Harrison should take nothing from McLear formed the  basis for 
the judgment in this action ordering the plaintiff to pay to 
defendant McLear the  undisbursed construction loan proceeds 
in the sum of $7,783.85. This Court has vacated the  judgment 
entered in tha t  action and remanded the cause to the  superior 
court for a new trial. Harrison v. McLear, 49 N.C. App. 121,270 
S.E. 2d 577 (1980). 

Entitlement to the funds here in question necessarily must 
remain uncertain until t ha t  action is either settled or resolved 
by a new trial free from prejudicial error. Consequently, the 
judgment here must be vacated and the cause remanded for 
further proceedings consistent with the final resolution of that  
action. 

Our decision should not be construed to prohibit the trial 
court from discharging the plaintiff from its liability with re- 
spect to the defendants in this action a t  such time a s  it finds the 
plaintiff to have complied with the procedures requisite to such 
discharge. 

Vacated and remanded. 

Judges HEUKICK and HILL concur 
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Hunt v. Reinsurance Facilitv 

STATE O F  NORTH CAROLINA, EX REL. HIS EXCELLENCY, JAMES B. HUNT, 
JR., GOVERNOR OF THE STATE OF NORTH CAROLINA; STATE OF NORTH CAROLINA, 
EX REL. THE HONORABLE JOHN R. INGRAM, COMMISSIONER OF INSURANCE OF 

THE STATE OF NORTH CAROLINA; AND STATE OF NORTH CAROLINA, EX REL. THE 

HONORABLE RUFUS L. EDMISTEN, ATTORNEY GENERAL OF THE STATE OF 

NORTH CAROLINA; PLAINTIFFS V. NORTH CAROLINA REINSURANCE 
FACILITY, NORTH CAROLINA RATE BUREAU, ALLIANZ INSUR- 
ANCE COMPANY, ALLSTATE INDEMNITY COMPANY, ALLSTATE IN- 
SURANCE COMPANY, AMERICAN AGRICULTURAL INSURANCE CO., 
AMERICAN AUTOMOBILE INS. CO., AMERICAN BANKERS INS. CO. 
O F  FLA., AMERICAN CASUALTY CO. O F  READING, AMERICAN 
DRUGGISTS' INS. CO., THE AETNACASUALTY AND SURETY CO., THE 
AETNA FIRE UNDERWRITERS INS. CO., AETNA INS. CO., AFFILI-  
ATED F M INS. CO., AGRICULTURAL INSURANCE COMPANY, AIU 
INSURANCE COMPANY, ALLIANCE ASSURANCE CO., LIMITED, 
AMERICAN ECONOMY INSURANCE CO., AMERICAN EMPLOYERS' 
INS. CO., AMERICAN FIDELITY F I R E  INS. CO., AMERICAN F I R E  & 
CASUALTY CO., AMERICAN & FOREIGN INS. CO., AMERICAN 
GUARANTEE & L I A B I L I T Y  INS.  CO., AMERICAN HARDWARE 
MUTUAL INS. CO., AMERICAN HOME ASSURANCE COMPANY, 
AMERICAN INDEMNITY COMPANY, AMERICAN INS. CO., AMER- 
ICAN MFGR'S MUTUAL INS. CO. ILL., AMERICAN MOTORISTS IN- ' 

SURANCE CO., AMERICAN MUTUAL FIRE INSURANCE CO., AMER- 
ICAN MUTUAL INS., CO. O F  BOSTON, AMERICAN MUTUAL LIABIL- 
ITY INS. CO., AMERICAN NATIONAL FIRE INS. CO., AMERICAN PRO- 
TECTION INSURANCE CO., AMERICAN RE-INSURANCE CO. O F  DEL., 
AMERICAN SECURITY INS. CO., AMERICAN STATES INSURANCE 
COMPANY, AMERICAN UNIVERSAL INS. CO., AMICA MUTUAL IN- 
SURANCE COMPANY, ARGONAUT INS. CO., ASSOCIATED GENERAL 
INSURANCE CO., ASSOCIATED INDEMNITY CORP., ASSURANCE 
COMPANY OF AMERICA, ATLANTIC INS. CO., ATLANTIC MUTUAL 
INS. CO., ATLAS ASSURANCE COMPANY O F  AMERICA, AUTO- 
MOBILE CLUB INSURANCE COMPANY, AUTOMOBILE INS. CO. O F  
HARTFORD, BALBOA INSURANCE COMPANY, BANKERS AND SHIP- 
PERS INS. CO. O F  NEW YORK, BANKERS STANDARD INSURANCE 
CO., BELLEFONTE UNDERWRITERS INS. CO., BEACON INSURANCE 
COMPANY, BIRMINGHAM F I R E  INS. CO. O F  PA., BITUMINOUS 
CASUALTY CORP., BITUMINOUS F I R E  & MARINE INS. CO., BOSTON- 
OLD COLONY INS. CO., CALVERT F I R E  INSURANCE COMPANY, CAN- 
AL INS. CO., CAROLINA CASUALTY INS. CO., CARRIERS INS. CO., 
CAVALIER INS. CORP., CENTENNIAL INS. CO., CENTRAL MUTUAL 
INS. CO., CENTRAL NAT'L INS. CO. O F  OMAHA, CENTURY INDEMNI- 
TY CO., CHARTER OAK F I R E  INS. CO., CHICAGO INSURANCE COM- 
PANY, CHURCH MUTUAL INSURANCE COMPANY, CIMARRON INS. 
CO., INC., CINCINNATI INSURANCE COMPANY, COLONIAL PENN 
FRANKLIN INS. CO., COLONIAL PENN INSURANCE COMPANY, COM- 
MERCE & INDUSTRY INS. CO., COMMERCIAL INS. CO. OF NEWARK, 
N.J., COMMERCIAL UNION INSURANCE CO., THE CONNECTICUT IN- 
DEMNITY CO., CONSOLIDATED AMERICAN INS. CO., CONTINENTAL 
CASUALTY CO., CONTINENTAL INS. CO., CONTINENTAL REINSUR- 
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ANCE CORP. COTTON STATES MUTUAL INS. CO., COVINGTON 
MUTUAL INSURANCE COMPANY, CRITERION INSURANCE COM- 
PANY, CUMIS INSURANCE SOCIETY, INC., DRAKE INSURANCE 
COMPANY O F  N.Y., ELECTRIC INSURANCE COMPANY, ELECTRIC 
MUTUAL LIABILITY INS. CO., EMCASCO INSURANCE COMPANY, 
EMMCO INSURANCE COMPANY, EMPIRE FIRE & MARINE INS. CO., 
EMPLOYERS CASUALTY COMPANY, EMPLOYERS FIRE INS. CO., 
EMPLOYERS MUTUAL CASUALTY CO., EMPLOYERS MUTUAL 
LIABILITY INS. CO. O F  WIS., EMPLOYERS REINSURANCE CORP., 
EQUITABLE F I R E  INSURANCE CO., EQUITABLE GENERAL INSUR- 
ANCE CO., EXCALIBUR INSURANCE COMPANY, FARMERS INS. EX- 
CHANGE, FEDERAL INSURANCE COMPANY, FEDERAL KEMPER 
INSURANCE COMPANY, FEDERATED MUTUAL INSURANCE CO., 
F I D E L I T Y  & CASUALTY CO. O F  NEW YORK, F I D E L I T Y  AND 
GUARANTY INS. CO., FIDELITY & GUARANTY INS. UNDERWRITERS, 
INC., FIREMAN'S FUND INSURANCE COMPANY, FIREMAN'S INS. 
CO. O F  NEWARK, N.J., F IRST GENERAL INSURANCE COMPANY, 
FIRST OF GEORGIA INSURANCE CO., FIRST NAT'L INS. CO. OF 
AMERICA, FOREMOST INS. CO. GRAND RAPIDS MICH., FORUM IN- 
SURANCE COMPANY, GENERAL ACCIDENT F I R E  & L I F E  ASSUR- 
ANCE CORP., LTD., GENERAL INS. CO. OF AMERICA, GENERAL 
REINSURANCE CORPORATION, THE GLENS FALLS INSURANCE 
CO., GLOBE INDEMNITY CO., GOVERNMENT EMPLOYEES INS. CO., 
GRAIN DEALERS MUTUAL INS. CO., GRANITE STATE INS. CO., 
GREAT AMERICAN INSURANCE COMPANY, GREATER NEW YORK 
MUTUAL INS. CO., GREAT WEST CASUALTY COMPANY, GULF IN- 
SURANCE COMPANY, HANOVER INSURANCE COMPANY, N.H., HAN- 
SECO INSURANCE COMPANY, HARBOR INSURANCE COMPANY, 
HARCO NATIONAL INSURANCE COMPANY, HARFORD MUTUAL 
INS. CO., HARLEYSVILLE MUTUAL INS. CO., HARTFORD ACCIDENT 
& INDEMNITY CO., HARTFORD CASUALTY INSURANCE CO., HIGH- 
LANDS INS. CO., HOLYOKE MUTUAL INS. CO. IN SALEM, HOME IN- 
DEMNITY COMPANY, HOME INS. CO., INS. CO. O F  NORTH AMERICA, 
THE INSURANCE CO. O F  T H E  STATE OF PENNSYLVANIA, INTEGON 
GENERAL INSURANCE CORP., INTEGON INDEMNITY CORPORA- 
TION, INTEGRITY INSURANCE COMPANY, INTERNATIONAL IN- 
SURANCE COMPANY, IOWA MUTUAL INS. CO., IOWA NAT'L MUTUAL 
INS. CO., HORACE MANN INSURANCE COMPANY, IDEAL MUTUAL 
INS. CO., INA REINSURANCE COMPANY, INA UNDERWRITERS IN- 
SURANCE CO., INDEMNITY INS. CO. OF NORTH AMERICA, INDIANA 
LUMBERMENS MUTUAL INS. CO., INDUSTRIAL INDEMNITY CO., 
JEFFERSON INSURANCE COMPANY O F  N.Y., JEFFERSON PILOT 
FIRE & CAS. CO., JOHN DEERE INSURANCE COMPANY, KANSAS 
CITY F I R E  &MARINE INS. CO., KEMPER SECURITY INSURANCE CO., 
LIBERTY MUTUAL F I R E  INS. CO., LIBERTY MUTUAL INS. CO., LON- 
DON GUARANTEE & ACC. CO. N.Y., LUMBERMENS UNDERWRITING 
ALLIANCE, LUMBERMENS MUTUAL CASUALTY CO., LUMBER- 
M E N S  MUTUAL I N S .  CO., MARYLAND CASUALTY CO., MAS- 
SACHUSETTS BAY INS. CO., MERCHANTS MUTUAL INS. CO., METRO- 
POLITAN PROPERTY AND LIABILITY INS. CO., MICHIGAN MILLERS 
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MUTUAL INS. CO., MICHIGAN MUTUAL INSURANCE COMPANY, 
MIDDLESEX INSURANCE COMPANY, MIDLAND INSURANCE COM- 
PANY, MEAD REINSURANCE CORPORATION, MIDWEST MUTUAL 
INS. CO., MILLERS NATIONAL INS. CO., MINNEHOMA INSURANCE 
COMPANY, MISSION INSURANCE COMPANY, MONARCH INS. CO. OF 
OHIO, MONTGOMERY MUTUAL INSURANCE CO., MOTOR CLUB OF 
AMERICA INS. CO., MOTORS INS. CORP., NATIONAL AM. INSURANCE 
CO. OF N.Y., NAT'L B E N  FRANKLIN INS. CO. O F  ILL., NATIONAL 
F I R E  INS. CO. OF HARTFORD, NATIONAL GENERAL INSURANCE 
COMPANY, NAT'L INDEMNITY CO., NATIONAL INSURANCE UNDER- 
WRITERS, NATIONAL SURETY CORPORATION, NATIONAL UNION 
F I R E  INSURANCE CO. OF PITTSBURGH, PA., NATIONWIDE MUTUAL 
F I R E  INS. CO., NATIONWIDE MUTUAL INSURANCE CO., NEWARK 
INS. CO., NEW HAMPSHIRE INS. CO., NEW SOUTH INS. CO., NEWYORK 
UNDERWRITERS INS. CO., NIAGARA F I R E  INS. CO., NORTHBROOK 
PROPERTY AND CASUALTY INSURANCE CO., N.C. FARM BUREAU 
MUTUAL INS. CO., NORTH RIVER INSURANCE COMPANY, NORTH- 
ERN ASSURANCE CO. OF AMERICA, NORTHERN INS. CO. OF NEW 
YORK, NORTHWESTERN NAT'L CASUALTY CO., NORTHWESTERN 
NATIONAL INS. CO., OCCIDENTAL F I R E  & CAS. CO. O F  N.C., OHIO 
CASUALTY INS. CO., OHIO FARMERS INSURANCE COMPANY, OLD 
GENERAL INSURANCE COMPANY, OLD REPUBLIC INS. CO., OMAHA 
INDEMNITY COMPANY, PACIFIC EMPLOYERS INS. CO., PACIFIC IN- 
DEMNITY COMPANY, PEERLESS INS. CO., PENINSULAR F I R E  IN- 
SURANCE COMPANY, PENNSYLVANIA MANUFACTURERS' ASSO- 
CIATION INSURANCE COMPANY, PENNSYLVANIA MILLERS MUT. 
INS. CO., PENNSYLVANIA NAT'L MUT. CASUALTY INS. CO., PE- 
TROLEUM CASUALTY COMPANY, PHOENIX ASSURANCE CO. OF NEW 
YORK, PHOENIX INSURANCE CO., PLANET INS. CO., POTOMAC INS. 
CO., PREFERRED INSURANCE COMPANY, PREMIER INSURANCE 
COMPANY, PROGRESSIVE CASUALTY INSURANCE COMPANY, 
PROPRIETORS' INSURANCE COMPANY, PROTECTIVE INS. CO., PROV- 
IDENCE WASHINGTON INS. CO., PRUDENTIAL PROPERTY AND 
CASUALTY INSURANCE COMPANY, PUBLIC SERVICE MUTUAL INS. 
CO., PURITAN INSURANCE COMPANY, RELIANCE INS. CO., ROYAL 
GLOBE INSURANCE COMPANY, ROYAL INDEMNITY CO., SAFECO 
INS. CO. O F  AMERICA, SAFEGUARD INS. CO., ST. PAUL F I R E  & 
MARINE INS. CO., ST. PAUL GUARDIAN INSURANCE CO., ST. PAUL 
MERCURY INS. CO., THE SEA INSURANCE COMPANY, LTD, SECUR- 
ITY INS. CO. OF HARTFORD, SECURITY MUTUAL CASUALTY COM- 
PANY, SELECT INSURANCE COMPANY, SENTRY INDEMNITY COM- 
PANY, SENTRY INSURANCE A MUTUAL CO., SHELBY MUTUAL IN- 
SURANCE O F  SHELBY, OHIO, SHIELD INSURANCE COMPANY, 
SOUTH CAROLINA INS. CO., SOUTHERN F I R E  & CASUALTY CO., 
TENN., SOUTHERN HOME INS. CO., STANDARD F I R E  INS. CO., STAN- 
DARD GUARANTY INSURANCE CO., STATE AUTOMOBILE MUTUAL 
INS. CO., STATE CAPITAL INS. CO., STATE FARM F I R E  & CASUALTY 
CO., STATE FARM MUTUAL AUTOMOBILE INS. CO., SUN INSUR- 
ANCE OFFICE, LTD., SUPERIOR INSURANCE COMPANY, SUBSCRIB- 
ERS AT CASUALTY RECIPROCAL EXCHANGE, TEACHERS INSUR- 
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ANCE COMPANY, TOKIO MARINE AND F I R E  INS. CO., LTD., TRANS- 
AMERICA INSURANCE COMPANY, TRANS-CONTINENTAL INS. CO., 
TRANSIT CASUALTY COMPANY, TRANSPORT INDEMNITY CO., 
TRANSPORT INS. CO., TRANSPORTATION INSURANCE COMPANY, 
TRAVELERS INDEMNITY CO., TRAVELERS INDEMNITY CO. O F  AM., 
TRAVELERS INDEMNITY CO. OF R.I., TRAVELERS INSURANCE CO., 
TWIN CITY F I R E  INS. CO., TRUCK INS. EXCHANGE, UNIGARD IN- 
DEMNITY COMPANY, UNIGARD INSURANCE COMPANY, UNIGARD 
MUTUAL INSURANCE CO., UNITED PACIFIC INSURANCE COM- 
PANY, UNITED STATES FIDELITY & GUARANTY, UNITED STATES 
FIRE INS. CO., UNITED STATES LIABILITY INS. CO., UNIVERSAL 
UNDERWRITERS INS. CO., USAA CASUALTY INSURANCE COMPANY, 
UNITED SERVICES AUTOMOBILE ASSN., UTICA MUTUAL INS. CO., 
VALIANT INSURANCE COMPANY, VALLEY FORGE INSURANCE 
COMPANY, VIGILANT INSURANCE COMPANY, VIRGINIA MUTUAL 
INS. CO., VIRGINIA SURETY COMPANY, INC., WAUSAU UNDERWRIT- 
ERS INS. CO., WEST AMERICAN INSURANCE COMPANY, WEST- 
CHESTER F I R E  INS. CO., THE WESTERN CASUALTY & SURETY CO., 
THE WESTERN FIRE INSURANCE CO., WESTFIELD INS. CO., YOSEM- 
ITE INSURANCE COMPANY, ZURICH INSURANCE COMPANY, DE- 
FENDANTS 

No. 8010SC422 
(Filed 21 October 1980) 

1. Declaratory Judgments 5 4.3; Insurance 5 79.1- imposition of surcharges on 
automobile insurance - standing of Governor to seek declaratory judgment 

The Governor had standing to seek a declaratory judgment a s  to  the 
legality of action by the  Board of Governors of the  N.C. Reinsurance Facility 
imposing surcharges on automobile liability insurance coverages ceded to 
the  Reinsurance Facility to  recoup past Facility losses and on all automobile 
liability coverages to  recoup anticipated losses on ceded "clean risks" with- 
out filing such surcharges with t h e  Commissioner of Insurance pursuant to 
G.S. 58-124.20. 

2. Insurance 5 79.1- automobile liability insurance - recoupment surcharges - 
rates - necessity for filing - preliminary injunction 

Surcharges on automobile liability insurance coverages ceded to the 
N.C. Reinsurance Facility to  recoup past Facility losses and on all auto- 
mobile liability coverages to  recoup anticipated losses on ceded "clean risks" 
constituted ra tes  which were subject to  t h e  filing and review requirements 
of G.S. 58-124.20 and G.S. 58-124.21; furthermore, plaintiffs were entitled to  a 
preliminary injunction requiring t h e  N.C. Reinsurance Facility, t h e  N.C. 
Rate Bureau, and all member companies to  file such surcharges with the  
Commissioner of Insurance pursuant  to  G.S. 58-124.20 since, if t h e  sur- 
charges a r e  not so filed and reviewed, persons who pay t h e  surcharges will be 
denied t h e  protection of t h e  laws, may not be able t o  recover any  excessive 
charges paid by them, and will therefore suffer irreparable loss should 
plaintiffs prevail on t h e  merits. 

Judge HEDRICK dissenting. 
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APPEAL by plaintiffs from Braswell, Judge. Order entered 26 
February 1980 in Superior Court, WAKE County. Heard in the 
Court of Appeals 28 August 1980. 

Plaintiffs, the Governor, the Commissioner of Insurance and 
the Attorney General of North Carolina, brought an  action for a 
declaratory judgment against the  North Carolina Reinsurance 
Facility, the North Carolina Rate Bureau and all member in- 
surance companies, alleging the illegality of defendants' plan to 
charge and collect from motor vehicle insurance policyholders 
premium surcharges in addition to the regular insurance pre- 
miums. Pending final judgment on the merits, plaintiffs moved 
for a preliminary injunction to restrain defendants from col- 
lecting the premium surcharges. I t  is the trial court's denial of 
this motion for a preliminary injunction tha t  plaintiffs have 
appealed to this Court. 

Attorney General R u f u s  L. Edmis ten ,  by Assistant  Attorney 
General I sham B .  Hudson,  Jr., and Hunter,  Wharton & Howell, 
by Lane Wharton, Jr., for the plaintiffs. 

Allen, Steed and Allen, P.A., by Arch T .  Allen, 111, and 
Charles D.  Case, for defendants Hartford Accident and Indemni-  
t y  Company,  Hartford Casualty Insurance Company,  New York  
Underwriters Insurance Company,  and T w i n  Ci t y  Fire Insur-  
ance Company. 

Bailey, Dixon,  Wooten, McDonald & Fountain,  by J. R u f f i n  
Bailey and Gary  S .  Parsons, for defendants American Auto- 
mobile Insurance Company,  American Insurance Company,  
Associated Indemni ty  Corporation, Fireman's Fund  Insurance 
Company,  and National Securi ty  Corporation. 

Broughton, Wi lk ins  & Crampton,  by J. Melville Broughton, 
Jr., and Charles P. Wi lk ins ,  for defendants Nationwide Mutual 
Fire Insurance Company,  Nationwide Mutual Insurance Com- 
pany, and N.C. F a r m  Bureau  Mutual Insurance Company.  

Johnson, Patterson, Dilthey & Clay, by Grady S .  Patterson, 
Jr., and D. James Jones, Jr., for defendants American Fire and 
Casualty Company,  Ohio Casualty Company,  Utica Mutual In-  
surance Company,  Virginia  Mutual Insurance Company,  Caro- 
l ina Casualty Insurance Company,  and West American Insur-  
ance Company.  
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Jordan Law Offices, by John R. Jordan, Jr., and Robert R. 
Price, for defendants American Manufacturers Mutual Insur-  
ance Company,  American Motorists Insurance Company,  Amer- 
ican Protection Insuran,ce, Federal Kemper Insurance Com- 
pany, Kemper Security Insurance Company,  and Lumbermens 
Mutual Casualty Company.  

Manning,  Fulton & Sk inner ,  by  Howard E. Manning and 
John B. McMillan, for defendants Allstate Indemnity Company,  
Allstate Insurance Company,  Northbrook Fire and Casualty 
Company,  State F a r m  Fire and Casualty Company,  State F a r m  
Mutual Automobile Insurance Company.  

S m i t h ,  Anderson, Blount,  Dorsett,  Mitchell & Jernigan, by 
Henry A. Mitchell, Jr., and R. Marks Arnold, for defendants The 
Aetna Casualty and Sure ty  Company,  Automobile Insurance 
Company of Hartford, Bunkers  Standard Insurance Company,  
The Connecticut Indemni ty  Company,  Horace M a n n  Inswrance 
Company,  Insurance Company of North  America, I N A  Reinsur- 
ance Company, I N A  Underwriters Insurance Company, Indem- 
n i t y  Insurance  C o m p a n y  of N o r t h  Amer ica ,  Paci f ic  E m -  
ployers Insurance Company,  Secwrity Insurance Company of 
Hartford, Standard Fire Insurance Company,  and Teachers In-  
surance Company.  

Adams,  Kleemeier, Hagan,  Hannah  & Fouts,  by Walter L. 
Hannah,  for defendant Peerless Insurance Company. 

Hudson, Petree, Stockton,  S tockton & Robinson, by James 
H. Kelly, Jr., for defendant Firs t  General Insumnee  Company.  

Young,  Moore, Henderson & Alvis, by Charles H. Young,  Jr., 
for remaining defendant insurance companies. 

WELLS, Judge. 

The factual context of this case centers around the statu- 
tory requirement  for liability insurance coverage for all 
licensed motor vehicles (The Vehicle Financial Responsibility 
Act o f  1957, G.S. 20-309) and the insurance industry's reluctance 
to insure all drivers. The North Carolina Reinsurance Facility 
(hereinafter Facility) was created to provide motor vehicle in- 
surance to  those eligible risk applicants tha t  insurance com- 
panies would not voluntarily insure. See Article 25A of Chapter 
58 of the  General Statutes. When an  insurance company agent 
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determines tha t  a n  applicant for insurance is an  unacceptable 
risk, the agent will "cede" the risk to the Facility. G.S. 58- 
248.31(a) mandates t ha t  all insurance companies tha t  write 
motor vehicle insurance in North Carolina must be members of 
the Facility and must share equitably the cost of the Facility. 
"Cession" transfers the risk of loss from the individual insurer 
to all insurers through the operation of the Facility. G.S. 58- 
248.26(1). The decision to cede an  applicant is made unilaterally 
by each insurance company. G.S. 58-248.35. S e e  Comr. of Insur- 
ance v. Rate Bureau, 300 N.C. 381,269 S.E. 2d 547 (1980). 

The trial court found tha t  the Facility has lost substantial 
amounts of money. The statutory scheme allows the  Facility to 
set rates "on a n  actuarially sound basis . . . calculated, insofar 
as is possible, to produce neither a profit nor a loss." G.S. 58- 
248.33(1). Pursuant to  the statute,  Facility losses a re  potential 
losses to  the  member insurance companies. G.S. 58-248.26(1) 
provides t ha t  the  risk of loss for ceded insureds is transferred to 
all insurers, and G.S. 58-248.34(e) requires t ha t  the Facility's 
plan of operation shall provide for "the preliminary assessment 
of all members for initial expenses necessary to  commence op- 
erations . . . [and] the  assessment of members if necessary to 
defray losses and expenses . . . [and for] the recoupment of 
losses sustained by the Facility . . . ." Regarding such losses, 
G.S. 58-248.34(f) provides tha t  "every member shall, following 
payment of any pro ra ta  assessment, commence recoupment of 
tha t  assessment by way of an  identifiable surcharge on motor 
vehicle insurance policies issued by tha t  member or through 
the Facility until the assessment has been recouped." 

Within this statutory framework, the defendants Facility 
and Rate Bureau determined tha t  an  18.6 percent surcharge 
applied to Facility insureds was necessary to recoup the past 
Facility losses and tha t  a 1.1 percent surcharge applied to all 
insureds, ceded and nonceded, was necessary to recover antici- 
pated losses due to the artificially low rates required by statute 
for ceded "clean risks". G.S. 58-248.33(1). The genesis of the 
action before us  was the order of the Board of Governors of the 
Facility for the defendant companies to charge and collect the 
two recoupment surcharges a s  part  of the cost of motor vehicle 
insurance coverage, without filing the surcharges and sup- 
plemental information with the  Commissioner of Insurance. 
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North Carolina's file and use system of insurance rate- 
making allows the Rate Bureau (G.S. 58-124.17) and the Facility 
(G.S. 58-248.33(1)) to establish rates based on specified factors. 
G.S. 58-124.19; Note, 56 N.C.L. Rev. 1084 (1978). Although such 
rates are  effective immediately, the rates and supplemental 
information must be filed with the Commissioner of Insurance 
within ninety days (G.S. 58-124.20) to enable the Commissioner 
to review the rate's compliance with the applicable statutes 
(G.S. 58-124.21). Plaintiffs brought this action to  establish tha t  
recoupment surcharges are  not exempted from the filing re- 
quirements, and to prevent defendants from charging such 
surcharges in  violation of s ta tutory procedures for rate- 
setting. 

[I] At the threshold, defendants challenge the  standing of the 
Governor a s  a real party in interest in this action and have 
cross-appealed from the trial court's denial of their motion to 
dismiss the Governor a s  a party plaintiff. Defendants do not 
challenge the  standing of the Commissioner of Insurance or of 
the Attorney General a s  parties. 

Since the  original enactment of the Declaratory Judgment 
Act, G.S. 1-253, et seq., our appellate courts have declared repeat- 
edly tha t  i t  is to be given a liberal and generous application. 
The touchstone of the Act is the  presence of a justiciable con- 
troversy, where the pleadings demonstrate a real controversy 
and the need for a declaration of rights. Whether the  plaintiff is 
necessarily the person entitled to the declaration or whether 
the plaintiff is entitled to  the declaration in accordance with his 
theory is not the determinative factor in resolving the question 
as to whether the action may be prosecuted. Walkerv .  Charlotte, 
268 N.C. 345, 347-48, 150 S.E. 2d 493, 495 (1966). There is no 
question tha t  in the case sub judice the complaint sets out a 
justiciable controversy. We believe tha t  the Governor's consti- 
tutional powers, duties, and obligations to the people of North 
Carolina generally - obviously including tha t  significant class 
of citizens who are  compelled to obtain automobile liability 
insurance in order to use the  public roads and highways of the 
State - constitutes significant interest in the  controversy 
generated by the action of the Board of Governors of the Facil- 
ity sufficient to give the  Governor standing to seek a declara- 
tion a s  to the  legality of their action. See Kornegay v.  Ci ty  of 
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Raleigh, 269 N.C. 155, 152 S.E. 2d 186 (1967); Shaw v. City of 
Asheville, 269 N.C. 90, 152 S.E. 2d 139 (1967). 

[2] We now consider whether plaintiffs have established tha t  
they a re  entitled to injunctive relief. In  order for plaintiffs to  
establish their right to a preliminary injunction, they must 
show (1) a likelihood of success on the merits of their case, and 
(2) tha t  they are  likely to sustain irreparable loss unless inter- 
locutory injunctive relief is granted or unless interlocutory 
injunctive relief appears reasonably necessary to protect plain- 
tiffs' rights during the litigation. Investor's, Inc. v. Berry, 293 
N.C. 688,701,239 S.E. 2d 566,574 (1977); WaffBros., Inc. v. Bank, 
289 N.C. 198,204-5,221 S.E. 2d 273,277 (1976); Prui t t  v. Williams, 
288 N.C. 368, 372, 218 S.E. 2d 348, 351 (1975); Williams v. Greene, 
36 N.C. App. 80, 85, 243 S.E. 2d 156, 159-60 (1978), disc. rev. 
denied, 295 N.C. 471, 246 S.E. 2d 12 (1978). The purpose of a 
preliminary injunction is to  preserve the status quo of the sub- 
ject matter  involved until a trial can be had on the merits. The 
trial court cannot go further and determine the final rights of 
the parties, which must be reserved for final trial of the action. 
Pruitt  v. Williams, supra, a t  372. 

In passing on the validity of the order of the trial court 
denying plaintiffs' injunctive relief, we are  not bound by the 
findings of the trial court, but we may review the evidence and 
make our own findings. Prui t t  v. Williams, supra, a t  373, and 
cases cited therein. Our review of the  evidence before the trial 
court convinces us  tha t  plaintiffs a re  entitled to limited injunc- 
tive relief in this case. We do not agree with plaintiffs' position 
tha t  defendants should be enjoined from collecting the sur- 
charges pending final determination on the merits. We do agree 
with plaintiffs' position t h a t  defendants should be required to 
file the surcharges in order t ha t  they may be reviewed by the 
Commissioner, and if appropriate by the courts, a s  is required 
under the provisions of G.S. 58-248.33(1) and G.S. 248.34(d). If 
the surcharges are  not so filed and reviewed, it is our opinion, 
and we so hold, tha t  those persons who pay the surcharges 
would be denied the protection of the laws, may not be able to 
recover any excessive charges paid by them and would there- 
fore suffer irreparable loss should plaintiffs prevail on the 
merits. 
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We are also of the opinion t h a t  to  this extent - ie., tha t  the 
surcharges must be filed - plaintiffs are  likely to succeed on 
the merits. The key question in this respect is whether the 
surcharges a re  rates, as  t ha t  term is commonly understood and 
is used throughout Chapter 58 of the General Statutes. We 
believe tha t  question should be answered in the affirmative. 
Defendants' argument to the contrary, adopted by the  trial 
court, is hinged upon a single sentence found a t  the end of G.S. 
58-248.34(f). Subsection (f) provides for a scheme of recoupment 
by member companies of assessments paid by them to the Facil- 
ity under the plan of operations. The disputed sentence is a s  
follows: "The amount of recoupment shall not be considered or 
treated a s  premium for any purpose.'' Defendants argue tha t  
this sentence means tha t  the surcharges, being the companies' 
instruments of recoupment of assessment paid, a re  not rates, 
and hence not subject to the provisions of G.S. 58-248.33(1) and 
58-248.34(d). As we read the entire enactment, i t  is clear tha t  
the General Assembly intended t h a t  all rates and charges 
promulgated by the Rate Bureau or the Facility would be sub- 
ject to the  filing and review requirements of the statute. In  the 
context of the entire scheme, recoupment surcharges are  to be 
based on premiums charged in policies reinsured by the Facil- 
ity, and the  disputed sentence therefore serves the  purpose of 
keeping the surcharges separate and apart  - in a separate pot 
- from the premiums themselves, and no more. 

We hold tha t  plaintiffs are  entitled to an  order of the trial 
court requiring the defendants to file the disputed surcharges 
with the Commissioner for his review pending the final deter- 
mination of this action on the merits. That portion of the trial 
court's order denying plaintiffs' motion to enjoin the collection 
of the disputed surcharges pendente lite is affirmed. That portion 
of the trial court's order denying plaintiffs' motion that defend- 
ants  be required to file the  disputed surcharges with the Com- 
missioner of Insurance is reversed. The order of the trial court 
is so modified and this action is remanded for an  order consis- 
tent  with this opinion. 

Modified and remanded. 

Judge ERWIN concurs. 

Judge HEDRICK dissents. 
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Judge HEDRICK dissenting: 

In my opinion, the appeal should be dismissed since i t  is 
from the denial of a preliminary injunction, and no substantial 
right of the plaintiffs' will be lost if the appeal is not determined 
before a final hearing on the  merits. Pruitt  v. Williams, 288 N.C. 
368,218 S.E. 2d 348 (1975). 

ROBERT TAYLOR v. R.L. BAILEY 

No. 8028SC41 

(Filed 21 October 1980) 

Vendor and Purchaser 5 5- contract to convey land - wife's refusal to join in 
conveyance - specific performance required with abatement for wife's interest 

Where defendant contracted t o  convey a "good and sufficient deed, in fee 
simple . . . free from all liens and encumbrances," but  his wife refused to join 
in t h e  conveyance, thereby releasing her  marital interest in  t h e  property, 
plaintiff was entitled t o  specific performance on t h e  contract to  convey the  
property, with an abatement in the purchase price for the value of defend- 
ant's wife's interest and for rents  and profits for t h e  period h e  was denied 
possession. 

Judge HILL concurring in result. 

Judge CLARK dissenting. 

APPEAL by defendant from Gaines, Judge. Judgment signed 
23 October 1979 in Superior Court, BUNCOMBE County. Heard in 
the Court of Appeals 27 August 1980, a t  Waynesville, North 
Carolina. 

This is a n  action for breach of a contract to convey real 
property. On 3 October 1975, plaintiff Taylor and defendant 
Bailey entered into a contract in which Taylor agreed to pur- 
chase and Bailey agreed to sell a certain parcel of land in Bun- 
combe County, for $28,000. The contract provided: 

That the Seller agrees and binds their, themselves [sic] 
heirs, executors or administrators, upon the payment of 
the purchase price a s  hereinbefore provided, to  execute 
and deliver to the Purchaser, or assignee, a good and suffi- 
cient deed, in fee simple, conveying said land and premises, 
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free from all liens and encumbrances, except a s  herein 
provided and taxes for the year 1975 to be prorated a t  
closing. 

The only condition of the contract was tha t  i t  was "[slubject to 
facts revealed by Attorneys Title Opinion and survey of prop- 
erty." 

Defendant failed to tender a deed in compliance with the 
contract, and plaintiff instituted a suit for specific perfor- 
mance. Bailey defended that suit on grounds that the instrument 
was void because the description of the property was inade- 
quate and that, if not void, Taylor's failure to perform by the date 
required by the contract nullified the agreement because time 
was of the essence. On 26 August 1976, Judge Griffin concluded 
that  plaintiff was entitled to a warranty deed according to the 
terms of the contract. He ordered defendant to deliver such- a 
deed and to specifically perform all the other terms and condi- 
tions of the contract. Defendant appealed, and this  Court 
affirmed the decision in Taylor v. Bailey, 34 N.C. App. 290,237 
S.E. 2d 918 (1977). 

On 17 February 1979 plaintiff cited defendant for contempt 
for refusal to deliver the deed a s  ordered. Judge Ferrell denied 
plaintiff's motion to show cause, concluding tha t  defendant was 
unable to perform because his wife, Norma Bailey, refused to 
join in the conveyance. 

The evidence tends to show tha t  a t  the time of the execu- 
tion of the contract, both parties were aware tha t  Norma Bailey 
would have to join in the  execution of the deed, a s  she had a 
marital  interest  which encumbered the  property. Norma 
Bailey was not a party to the contract. Plaintiff refused to 
accept a deed without the  wife's signature. The parties agree 
tha t  a fee simple title cannot be conveyed without Norma 
Bailey's signature. Both parties had many years' experience in 
the real estate business in the locality. 

On 18 August 1978 plaintiff instituted this action for dam- 
ages he incurred by defendant's failure to convey a deed signed 
by both defendant and his wife. In  his answer defendant pled 
the affirmative defense of election of remedies. His motion for 
summary judgment upon his plea in bar was denied. At trial, 
defendant's motions for involuntary dismissal were denied. The 



218 COURT OF APPEALS [49 

Taylor v. Bailey 

issue of damages was submitted to  the jury and judgment was 
entered granting the  plaintiff $4,750 in damages. Defendant 
appeals from this judgment, and plaintiff cross appeals from 
the trial court's refusal to grant  interest on the damage award 
from the date of the breach of contract. 

Jef f  P. H u n t  for  plaint i f f  appellee. 

S. T h o m a s  Wal ton  for  defendant  appellant.  

MARTIN (Harry C.), Judge. 

Although the defendant's deed to the property in question 
has not been made part  of the record on appeal, and the defect 
in the titIe defendant was prepared to  tender is not clear, it 
appears from plaintiffs brief and exhibits t ha t  the only marital 
interest in the property held by defendant's wife is a dower 
interest. The statute providing for dower, N.C.G.S. 30-11 to 30-14, 
was repealed by Chapter 879, Section 14,1959 Session Laws. The act 
repealing these sections inserted the new Chapter 29 entitled 
"Intestate Succession.'' Article 8 of tha t  chapter provides: 

§ 29:30. Elec t ion  of  surv iv ing  spouse t o  t ake  life interest  
in l ieu  of  intestate  share provided. - (a) In lieu of the share 
provided in G.S. 29-14 [share of surviving spouse] or 29-21 
[share of surviving spouse of illegitimate intestate], the 
surviving spouse of a n  intestate or the surviving spouse 
who dissents from the will of a testator shall be entitled to 
take a s  his or her  intestate share a life estate in one third in 
value of all the real estate ofwhich the deceased spouse was 
seised and possessed of an  estate of inheritance a t  any time 
during coverture, except t ha t  real estate a s  to which the 
surviving spouse: 

(1) Has waived his or her rights by joining with the 
other spouse in a conveyance thereof, or 

(2) Has released or quitclaimed his or her interest 
therein in accordance with G.S. 52-10, or 

(3) Was not required by law to join in conveyance 
thereof in order to bar the elective life estate, or 

(4) I s  otherwise not legally entitled to the election pro- 
vided in this section. 



N.C. App.] COURT O F  APPEALS 219 

Taylor v. Bailey 

This section preserves to a surviving spouse the  benefits tha t  
were formerly available a s  dower and curtesy. Smith v. Smith, 
265 N.C. 18, 143 S.E. 2d 300 (1965); Heller v. Heller, 7 N.C. App. 
120, 171 S.E. 2d 335 (1969). A surviving spouse is given this 
election so a s  not to be rendered penniless and would elect this 
option when the estate is small or insolvent. Smith, supra. The 
statute limits the right of a married person to convey his or her 
real property free from the  elective life estate provided by this 
section. Heller, supra. Thus, Norma Bailey's dower interest in 
the property would become effective only if she were to survive 
defendant and make a n  affirmative election to take this option 
rather than  her intestate share or her  share as  provided by his 
will. 

An inchoate dower interest is not a n  estate in land nor a 
vested interest, but, nevertheless, i t  acts as  a n  encumbrance 
upon real property. Blower Company v. MacKenzie, 197 N.C. 

I 152, 147 S.E. 829 (1929). 
I 

A vendor, who has a wife living a t  the time, cannot 
alone convey a marketable title to  t he  land, since in such 
case there would be outstanding the inchoate right of dow- 
e r  in the wife. To enable the vendee to raise the objection of 
a n  outstanding right of dower, there need be no express 
stipulation in the contract, for the vendor does not comply 
with the express or implied condition of a contract to con- 
vey land, tha t  he shall convey a good title free from en- 
cumbrances, where the title is encumbered by an  outstand- 
ing right of dower. 

Annot., 57 A.L.R. 1253,1399-1400 (1928). This principle has  been 
long recognized in North Carolina. Bethel1 v. McKinney, 164 
N.C. 71,80 S.E. 162 (1913); Rodman v. Robinson, 134 N.C. 503,47 
S.E. 19 (1904); Fortune v. Watkins, 94 N.C. 304 (1886). 

In  Bethell, supra, the  Court was presented with a situation 
similar to  tha t  in the  instant case. Defendants executed a con- 
tract to sell a farm to plaintiff, stipulating "the deed to be 
executed to said Bethel1 is to contain the usual covenants of 
warranty and the  property relieved of any and all encum- 
brances now subsisting." Id. a t  72,80 S.E. a t  162. In an  action by 
plaintiff for specific performance, one defendant, Ivie, alleged 
tha t  he was willing to execute a fee simple warranty deed but 
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plaintiff refused to  accept the deed because Ivie's wife was 
unwilling to join in the  conveyance. As in the present case, 
plaintiff knew a t  the  time of the contract tha t  Ivie was married, 
tha t  his wife was entitled to contingent dower, and tha t  the 
contract did not stipulate for the wife's joinder in the  deed. The 
trial court ordered defendants to execute a "good and sufficient 
deed in fee simple to the lands described in the contract, with 
the usual covenants, and relieved of all encumbrances there- 
on," upon the plaintiff's paying the contract price less an  abate- 
ment for "the present value of the inchoate right of dower of the 
wife . . . as damages or equitable compensation for failure of 
title to that  extent, unless defendant Ivie shall in the meantime 
procure said deed to  be executed by his wife . . . ." Id. a t  73,80 
S.E. a t  162-63. The court further ordered Ivie to make reason- 
able efforts to procure his wife to join him in the execution of 
the deed. If he were unable to do so, the case was to  be submit- 
ted to a jury for determination of the present value of the 
inchoate dower right and the value of rents and profits of the 
land from the time the  sale was to have been completed. The 
Supreme Court agreed with this portion of the decision, recog- 
nizing tha t  although the  wife could not be compelled to join in 
the conveyance, the  vendee could enforce the contract and take 
such title a s  the vendor could give, with an  abatement of the 
contract price for the  right of dower outstanding, the  value of 
which could be calculated. See also Colwell v. O'Brien, 196 N.C. 
508,146 S.E. 142 (1929). 

In  Flowe v. Hartwick, 167 N.C. 448,451-52,83 S.E. 841,843 
(1914), the Court stated: 

Our authorities also sustain the position, very general- 
ly recognized, t ha t  when the vendor's title proves to be 
defective in some particular or his estate is different from 
tha t  which he agreed to convey, unless the defects a re  of a 
kind and extent to change the nature of the entire agree- 
ment and affect i ts validity, the vendee may, a t  his election, 
compel a conveyance of such title or interests a s  the  vendor 
may have and allow the  vendee a pecuniary compensation 
or abatement of the  price proportioned to the amount and 
value of the defect in title or deficiency in the subject- 
matter . . . . 

See also Goldstein v. Trust Co., 241 N.C. 583,86 S.E. 2d 84 (1955). 
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The principle behind allowing a n  abatement of the  pur- 
chase price in addition to specific performance is that "it is unjust 
to allow the vendor to take advantage of his own wrong, default, 
or misdescription." Annot., 46 A.L.R. 748, 748 (1927). "The 
obligations of a contract, except in certain specified and very 
restricted instances, a re  imperative, and, when they are  wrong- 
fully broken, neither inability to perform nor ignorance of con- 
ditions may ordinarily avail as  protection against an  award of 
damages." Warren v. Dad,  170 N.C. 406, 411, 87 S.E. 126, 128 
(1915). 

This is precisely the  situation in the present case. Plaintiff 
brought his suit for specific performance and obtained a judg- 
ment of record ordering defendant to perform the contract. 
Thereafter, he brought the present action for damages. Six 
months after commencing this action, plaintiff cited the defend- 
ant  for contempt for failing to comply with the judgment of 
specific performance. Defendant tendered plaintiff a deed, 
without his wife's joinder, and upon hearing, the court found 
defendant could not compel his wife to sign the deed, and dis- 
missed the contempt charge. Plaintiff still relied upon the specif- 
ic performance judgment even after this case was begun. He 
has not abandoned tha t  lawsuit, nor cancelled the judgment he 
recovered. Where plaintiff seeks both specific performance and 
damages, as  plaintiff here does, he is limited in damages to the 
abatement in the purchase price for the present value of the 
wife's dower interest. Flowe v. Hartwick, supra. The situation is 
analogous to a buyer suing for specific performance of land 
encumbered by a lien or deed of trust;  he is entitled to an  
abatement of the purchase price in the amount of the encum- 
brance. See Nugent v. Beckham, 43 N.C. App. 703,260 S.E. 2d 172 
(1979); Passmore v. Woodard, 37 N.C. App. 535, 246 S.E. 2d 795 
(1978); 71 Am. Jur .  2d Specific Performance §§ 134-36 (1973). 

Thus i t  seems clear tha t  plaintiff in the present case re- 
mains entitled to  specific performance on the contract to con- 
vey the property, with a n  abatement in the purchase price for 
the value of defendant's wife's dower interest and for rents and 
profits for the period he was denied possession. The trial court's 
1976 order for specific performance was granted in tha t  court's 
sound discretion, with a view toward serving the ends of justice. 
See Knott v. Cutler, 224 N.C. 427,31 S.E. 2d 359 (1944). The sole 
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function of specific performance "is to  compel a party to do 
precisely what he ought to have done without being coerced by 
the court." McLean v. Keith, 236 N.C. 59, 71, 72 S.E. 2d 44, 53 
(1952). Defendant contracted to convey a "good and sufficient 
deed, in fee simple . . . free from all liens and encumbrances." 
How he intended to do so was not the  concern of plaintiff, nor of 
the court. "Equity can only compel the  performance of a con- 
tract in the precise terms agreed on. I t  cannot make a new or 
different contract for the parties simply because the one made 
by the parties proves ineffectual." Id. a t  71, 72 S.E. 2d at 53. 

In affirming the decree for specific performance a s  the 
appropriate remedy, Judge Morris, now Chief Judge, noted tha t  
if defendant "cannot, or does not [execute and deliver a good 
and sufficient deed], the question of damages is the subject of 
another lawsuit." Taylor v. Bailey, 34 N.C. App. 290, 295, 237 
S.E. 2d 918,921 (1977). Clearly the issue of election of remedies, 
as  propounded by defendant, is no problem, because that  issue 
generally arises in cases where a party seeks both to affirm and 
deny a contract. See, e.g., Redmond v. Lilly, 273 N.C. 446, 160 
S.E. 2d 287 (1968); Richardson v. Richardson, 261 N.C. 521,135 
S.E. 2d 532 (1964); Bruton v. Bland, 260 N.C. 429,132 S.E. 2d 910 
(1963); Surrat t  v. Insurance Agency, 244 N.C. 121,93 S.E. 2d 72 
(1956); Dennis v. Dixon, 209 N.C. 199, 183 S.E. 360 (1936). See 
generally, 25 Am. Jur .  2d Election of Remedies 99 8-13 (1966); 28 
C.J.S. Election of Remedies 00 1-7 (1941). Plaintiff has at all 
times sought enforcement of a contract which has been de- 
clared valid and binding; i t  was defendant who first denied its 
validity and who now wishes to affirm i t  in order to avoid 
payment of damages. 

Although plaintiff might have effectively brought this 
claim for damages in the same action a s  his original suit for 
specific performance, he had no indication a t  t ha t  time tha t  
defendant would not or could not deliver a satisfactory deed. 
Defendant a t  t ha t  time tried to disaffirm the contract. Only 
upon his 1977 appeal did defendant indicate tha t  he might not 
be able to obtain his wife's signature upon the  deed. If he 
thought he might still be able to avoid the  transfer completely, 
he had little incentive to attempt diligently to procure her 
joinder. 
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Because the record on appeal does not include the trial 
court's charge to the jury regarding the  method of computation 
of damages, we have no basis on which to  determine whether 
the correct formula was employed. Plaintiff's evidence on dam- 
ages was in support of his allegation tha t  he was entitled to 
recover the difference in the fair market value of the property 
and the contract price. If plaintiff had not obtained a prior 
judgment for specific performance of the contract, plaintiff's 
allegations of damages would be correct. Where a buyer sues 
only for damages for breach of contract to  convey land, tha t  is 
the proper rule for the measurement of damages. Lane v. Coe, 
262 N.C. 8,136 S.E. 2d 269 (1964). I t  is well to note tha t  where a 
buyer does sue for damages he cannot thereafter bring an  
action for specific performance of the contract to  convey realty. 
Dennis v. Dixon, supra. By the same token, we must conclude 
tha t  where one has  obtained a judgment for specific perfor- 
mance, he cannot thereafter obtain damages for breach of the 
contract measured by the difference in the fair market value of 
the land a t  the time of the  breach and the  contract price. It is 
not the correct rule for the measurement of damages in this 
case. Here, plaintiff seeks both specific performance of the eon- 
tract and damages. The proper measure of damages is an abate- 
ment of the purchase price by the  worth of Norma Bailey's 
dower interest, reduced to  its present value. Bethel1 v. McKin- 
ney, supra. Computation of this value is possible by the use of 
established actuarial methods. See Blower Company v. Mac- 
Kenzie, supra. Plaintiff is also entitled to the rents and profits 
from the land for the  period he was wrongfully denied the use 
and occupation of the property. See Nugent v. Beckman, supra; 
N.C. Gen. Stat. 1-292. Therefore, the  jury will be presented with 
two issues: 

1. What is the worth of Norma Bailey's dower interest 
in the property, reduced to i ts  present value? 

ANSWER: 

2. What is the fair market value of rents and profits 
from the property for the period plaintiff was denied 
the use and possession of the  property? 

ANSWER: 
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We note t ha t  the  record indicates t ha t  defendant and his 
wife were estranged a t  some of the times relevant to this action. 
If defendant and Norma Bailey a re  no longer husband and wife, 
t he  question of aba tement  for t h e  dower interest  would 
obviously be moot. 

This action must be remanded to the trial court for a new 
trial on the issue of damages consistent with this opinion. As 
the question on the issue of interest may not arise on retrial, we 
decline to discuss plaintiffs cross appeal. 

New trial. 

Judge HILL concurs in the result. 

Judge CLARK dissents. 

Judge HILL concurring in the result: 

I must concur because the principle laid down in Bethell v. 
McKinney, 164 N.C. 71,80 S.E. 162 (1913), appears controlling a t  
this time. However, t h a t  case was written a t  a time when ours 
was a n  agrarian society, and land usage was not so diverse. 
Likewise, land values were more stable because of more limited 
use, and inflation was not taking its toll a s  i t  is now. Were i t  not 
for Bethell, supra, I would not restrict the election of remedies 
imposed on plaintiff by our decision in this case. 

Judge CLARK dissenting: 

Plaintiff in his first action (34 N.C. App. 290,237 S.E. 2d 918 
(1977)), sought specific performance of the contract for sale of 
land requiring defendant to deliver "a good and sufficient deed, 
in fee simple, conveying said land and premises, free from all 
liens and encumbrances . . . ." Though defendant's wife was not 
a party to the contract, defendant was obligated to deliver such 
deed free of encumbrance, which required defendant to have 
the deed executed by his wife to convey her dower interest. 
There was nothing in the first action to indicate the defendant 
was unable to perform the  contract. This is clear from the 
statement (quoted by the  majority) made by Judge Morris a t  
the conclusion of this court's opinion in the first case. 

Only after the determination of the first action on appeal to 
this Court did the plaintiff determine tha t  defendant could not 
perform because of his wife's refusal to execute a deed con- 



N.C. App.] COURT OF APPEALS 225 

Taylor v. Bailey 

veying her dower interest. In  my opinion plaintiff could then 
elect as  follows: (1) for specific performance and execution of a 
deed by defendant alone plus the  cash value of the inchoate 
right of dower of the wife; or, (2) for breach of contract and 
damages consisting of the  difference in the contract price and 
the market value of the land. 

I do not agree with the  majority tha t  plaintiff still relied 
upon specific performance after the second action was begun. 
The purpose of the  contempt citation was to  establish the 
breach by defendant before proceeding further with breach of 
contract action. Plaintiff does not seek both specific perfor- 
mance and damages for the breach. He seeks only damages for 
the breach after determining tha t  specific performance was 
impossible. 

The majority would require prevision on the part  of the 
plaintiff, a burden rarely imposed by law. Too, i t  repudiates the 
quoted comment of this Court in its opinion tha t  if defendant 
"cannot, or does not [execute and deliver a good and sufficient 
deed], the question of damages is the subject of another law- 
suit." Nor do I agree tha t  the case before us  is controlled by 
Bethell v. McKinney, supra. Bethel1 established the right of the 
vendee to enforce the contract, take such title as  the vendor 
could give, and have a n  abatement of the purchase money for 
the right of dower left outstanding, but tha t  opinion did not 
hold tha t  such was the vendee's exclusive right. 

My colleagues of the majority are  mountain men. The land 
in question is located in the mountains. I t  is possible t ha t  their 
opinion is based on "mountain law," a body of law peculiar to 
western North Carolina which permeates the innermost reces- 
ses of the minds of those who live in tha t  rarefied atmosphere 
and which may not be fully dispelled from the minds of some 
mountaineers despite exposure to  law of general application 
throughout the State. 
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CAROLYN LEDFORD v. GILMER LEDFORD 

No. 7930DC1148 

(Filed 21 October 1980) 

1. Divorce and Alimony 1 13.1- divorce based on year's separation - sexual 
activity and association negating separation 

A couple cannot be granted a divorce on the ground of one year's separa- 
tion if there has been sexual activity between the parties or if there has been 
such association between the parties as to induce others to regard them as  
living together. 

2. Divorce and Alimony 1 13.5- divorce based on year's separation - issue as to 
living separate and apart - summary judgment improper 

In an action for divorce based on a year's separation the trial court erred 
in entering summary judgment for defendant, since there was disputed 
testimony as  to whether the parties had engaged in sexual intercourse 
during the period of separation, and since evidence that  the parties had 
driven around town, eaten in restaurants and been to church together, and 
evidence that  plaintiff visited the former marital home and cooked and 
cleaned up while there and that  she set up a Christmas tree in the home 
amounted to evidence only of casual and isolated social acts which would not 
reasonably induce others to regard the parties as living together. 

3. Divorce and Alimony 12.1; Rules of Civil Procedure 115-one year's separation 
- amendment of complaint to change date of separation - denial improper 

In an action for divorce based on one year's separation where plaintiff 
sought to amend her complaint to change the date of the original separation, 
the trial court abused its discretion in denvinp. the motion to amend. since no " - 
justifying reason was given for the denial; there was no showing of prejudice 
to defendant; and the denial was apparently based on a misapprehension of 
the law. 

APPEAL by plaintiff from Leatherwood, Judge. Judgment 
and Order entered 17 July 1979 in District Court, MACON Coun- 
ty. Heard in the  Court of Appeals in Waynesville on 26 August 
1980. 

Plaintiff seeks a n  absolute divorce on the grounds of one 
year's separation beginning on 9 December 1977. Defendant's 
answer alleges t ha t  after 9 December 1977, the plaintiff con- 
tinued carrying out her  marital obligations by cleaning the 
house, preparing and cooking meals for the defendant, and 
washing his clothes; and tha t  by going to restaurants together, 
and otherwise going out in public together they held them- 
selves out a s  husband and wife. As a further defense, defendant 
alleges tha t  the  parties had sexual relations on 29 December 
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and 30 December 1977. Defendant filed a motion for summary 
judgment. 

In  support of his motion defendant in his affidavit avers 
that  on 29 December and 30 December 1977, he and the plaintiff 
spent the night together in their home and had sexual rela- 
tions. Further, the  parties had sexual relations in June 1978 
and October 1978. Defendant also states tha t  for about ten 
months during the alleged period of separation, plaintiff came 
to their home two or three times per week to clean the house, 
prepare the defendant's meals, wash his laundry, and occa- 
sionally ea t  with him. The parties also ate  together in public, 
visited neighbors and relatives in Georgia together, and other- 
wise held themselves out in public a s  husband and wife. 

In  plaintiffs affidavit and her  deposition, both of which 
were considered by the trial judge on the summary judgment 
motion, she denies having sexual intercourse with her  husband 
on 29 December or 30 December 1977, although she admits 
spending the night a t  their home because defendant was afraid 
he was having a heart  attack. Plaintiff also denies tha t  the 
parties had sexual relations in June or October 1978 as  alleged 
by defendant in his affidavit. Plaintiff admits going to their 
house once or twice a month to clean, to cook for the defendant, 
and to wash his clothes. However, plaintiff maintains she per- 
formed these tasks because defendant promised he would move 
out of the house and allow her  to live in it and she did not want 
to move into a dirty house. Moreover, after the  parties' separa- 
tion in December 1977, she continuously lived in her  own apart- 
ment. Plaintiff acknowledges tha t  she ate  meals in restaurants 
with defendant on three occasions, tha t  they took a trip to 
Georgia to visit his relatives, and tha t  they attended a play a t  
their church during the Christmas season of 1978, a t  which time 
defendant introduced the plaintiff to  the pastor a s  his wife. 
Plaintiff also set up a Christmas tree and presents in their 
former marital home. Nevertheless, plaintiff asserts tha t  dur- 
ing the period of the  separation she never displayed any affec- 
tion toward the defendant in public. 

Before the hearing on summary judgment motion, plaintiff 
filed a motion to  amend her  complaint by changing the date of 
separation to 1 January 1978. The trial judge entered an  order 
denyingplaintiffs motion to amend her  complaint and entering 
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summary judgment in defendant's favor, thereby dismissing 
plaintiff's suit with prejudice. 

Downs & Henning by James U. Downs for plaintiff appel- 
lant. 

Louis Wilson for defendant appellee. 

CLARK, Judge. 

The challenged ruling of the trial court in granting sum- 
mary judgment for the  defendant-husband should be affirmed 
on appeal only if the defendant in his supporting affidavit 
established a s  a matter of law tha t  he and plaintiff-wife did not 
live separate and apart  for one year a s  required by G.S. 50-6. 
Stated another way, the  test  is whether the defendant pre- 
sented materials which would require a directed verdict in his 
favor if presented a t  the  trial. W. Shuford, N.C. Civil Practice 
and Procedure § 56-7 (1975). 

The facts a s  presented to the  court in defendant's affidavit 
on the one hand and a s  presented in plaintiffs affidavit and 
deposition on the other hand are  conflicting. Only if these ques- 
tions of fact a re  immaterial would summary judgment be 
appropriate, because summary judgment is warranted only 
where no genuine issue of material fact exists. Page v. Sloan, 
281 N.C. 697,190 S.E. 2d 189 (1972); Fitzgerald v. Wolf, 40 N.C. 
App. 197, 252 S.E. 2d 523 (1979); G.S. 1A-1, Rule 56. In making 
this determination, the Court must view the evidence in the 
light most favorable to  the  non-movant. Brice v. Moore, 30 N.C. 
App. 365,226 S.E. 2d 882 (1976). 

[I] G.S. 50-6 allows the  granting of a divorce on the basis of one 
year's separation. To grant  defendant's motion, the trial judge 
must have concluded tha t  the parties did not a s  a matter of law 
live separate and apart  as  the s tatute  contemplates. Our case 
law delineates two circumstances under which the law will hold 
spouses to have failed to  satisfy the  requirements of a valid 
separation: first, sexual activity between the parties, Murphy v. 
Murphy, 295 N.C. 390,245 S.E. 2d 693 (1978); and, second, such 
association between the  parties a s  to induce others to regard 
them as  living together, I n  re Estate of Adamee, 291 N.C. 386, 
230 S.E. 2d 541 (1976). 
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Though both Murphy and Adamee, supra, deal with the 
validity of a separation agreement and not with the tolling of 
the period of separation required in  G.S. 50-6, we believe t h a t  
the following language in the Adamee opinion forestalls any 
doubt tha t  the  cases should apply a s  well to the "live separate 
and apart" words in G.S. 50-6: 

"The same public policy which will not permit spouses 
to continue to live together in the same home - holding 
themselves out to the  public a s  husband and wife -to sue 
each other for an  absolute divorce on the ground of separa- 
tion or to  base the period of separation required for a di- 
vorce on any time they live together, will also nullify a 
separation agreement if the parties resume marital cohab- 
itation. Whether used in a separation agreement or a di- 
vorce statute, the words 'live separate and apart'  have the 
same meaning. The cessation of cohabitation which pro- 
vides grounds for divorce and the  resumption of cohabita- 
tion which will abrogate a separation agreement a re  de- 
fined in the same terms." 

291 N.C. a t  391, 230 S.E. 2d a t  545 (dictum). 

[2] The first circumstance which would support the judge's 
granting of summary judgment in this case would be undis- 
puted evidence of sexual activity between the parties. Murphy 
v. Murphy, 295 N.C. 390,245 S.E. 2d 693 (1978). See Note, Separa- 
tion Agreements: Effect of Resumed Marital Relations, 1 Camp- 
bell L. Rev. 131 (1979) [hereinafter Separation Agreements]; 
Survey, Developments i n  North Carolina Law, 1978,57 N.C. L. 
Rev. 827, 1095-98 (1979); Note, Isolated Acts of Sexual Inter- 
course Void Separation Agreements, 16 Wake Forest L. Rev. 137 
(1980) [hereinafter Isolated Acts]. I n  Murphy, supra, Justice 
Sharp wrote for the Court t ha t  "severance of marital relations 
by a separation agreement and continued sexual intercourse 
between the parties a re  essentially antagonistic and irreconcil- 
able notions." Murphy v. Murphy, 295 N.C. a t  397,245 S.E. 2d a t  
698. In light of the foregoing quote from Adamee, it is to be 
expected tha t  the trial judge would understand the Murphy 
rationale to suggest t ha t  acts of sexual intercourse would not 
only void a separation agreement but would also toll the statu- 
tory period for divorce. See Note, Separation Agreements, 1 
Campbell L. Rev. a t  139-40; Note, Isolated Acts, 16 Wake Forest.  
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L. Rev. a t  149. The testimony of the plaintiff, however, was tha t  
no intercourse occurred between her  and her  husband during 
the period of separation. A jury might well believe her testi- 
mony. Indeed, the  judge was required to believe this testimony 
for the purpose of ruling on the motion for summary judgment. 
Brice v. Moore, supra. Absent sexual intercourse, the Murphy 
rationale has  no applicability to this case and reliance upon 
sexual intercourse between the parties a s  grounds for sum- 
mary judgment, in light of plaintiff s evidence to  the contrary, 
would be error by the trial judge. 

The second circumstance which would support the granting 
of the summary judgment would be an  association between the 
parties "of such character a s  to induce others who observe them 
to regard them as  living together in the ordinary acceptation of 
that  descriptive phrase." I n  re Estate ofAdamee, supra; Dudley 
v. Dudley, 225 N.C. 83,33 S.E. 2d 489 (1945). The Adamee court, 
per Justice Sharp, stated: 

"We hold tha t  when separated spouses who have ex- 
ecuted a separation agreement resume living together in 
the home which they occupied before the separation, they 
hold themselves out a s  man and wife 'in the ordinary 
acceptation of the descriptive phrase."' 

Adamee, 291 N.C. a t  392, 230 S.E. 2d a t  546. Under this second 
approach the summary judgment would be warranted if all the 
evidence considered in the light most favorable to plaintiff 
established as  a matter of law tha t  sometime after the separa- 
tion of the parties they resumed living together or in some 
manner "held themselves out a s  husband and wife living 
together.'' Adamee, supra; Dudley v. Dudley, supra. 

The affidavit and deposition of the plaintiff tend to  show 
that  over the course of more than  a year plaintiff: 

(1) Drove around town with defendant on a few occa- 
sions; 

(2) Drove to Georgia with defendant on two occasions; 

(3) Approximately twice a month, during half of this 
period (May to November 1978), visited defendant a t  their 
former marital home and while a t  the house cleaned up and 
cooked; 
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(4) Ate a t  restaurants with defendant on three occa- 
sions; 

(5) Set up a Christmas tree in the former marital home 
during December 1978; 

(6) On one occasion attended the  Prentiss Baptist 
Church with defendant; 

(7) While leaving the church on tha t  occasion failed to 
protest when defendant referred to her  as  his wife; 

(8) Slept with defendant on the night of 29 December 
1977, although they did not engage in sexual activity. 

The trial judge apparently viewed these facts as  establishing as  
a matter of law tha t  the parties had not lived "separate and 
apart" in t ha t  they held themselves out to the  public as  hus- 
band and wife. 

Considering the first seven of the above listed activities, we 
see nothing tha t  would warrant finding a s  a matter  of law tha t  
the parties held themselves out a s  man and wife. The acts listed 
appear to be isolated or occasional and not of a character to be 
inconsistent with the parties' s ta tus  as  separated spouses. I t  is 
true tha t  Murphy held sexual intercourse between the parties 
to be inconsistent with the notion of separation "whether the 
resumption of sexual relations be 'casual', 'isolated', or other- 
wise," Murphy v. Murphy, 295 N.C. a t  397,245 S.E. 2d a t  698; but 
we believe t h a t  casual and isolated social acts together must be 
viewed differently. As pointed out in Murphy, to allow sexual 
activity outside the cloak of marriage would be to "'sanction 
and approve, for all practical purposes, illicit intercourse and 
promiscuous assignation."' Id., quoting State v. Gossett, 203 
N.C. 641, 644, 166 S.E. 754, 755 (1932). There is nothing illicit, 
however, about casual social intercourse between separated 
spouses. Indeed, in a state which "recognize[sl and adhere [sl 
. . . to a policy which within reason favor[s] maintenance of . . . 
marriage[s]," Gardner v. Gardner, 294 N.C. 172,180,240 S.E. 2d 
399,405 (1978), i t  would appear beneficial to encourage the sorts 
of social contact which are  necessary for spouses to reconcile 
their differences and effect a meaningful reconciliation. In  
light of the na ture  of these activities and their relative infre- 
quency over a n  extended period of time, we see no way they 
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could reasonably induce others to  regard the parties a s  living 
together. We note in contrast t h a t  cases denying divorce or 
voiding separation agreements have uniformly required much 
more substant ial  activity t o  find a holding out a s  living 
together. See I n  re Estate of Adamee, supra, (wife moved back 
into marital domicile and lived with husband for eight months); 
Dudley v. Dudley, supra, (evidence showed spouses had slept in 
the same room for two and one-half to  three years and in adjoin- 
ing rooms in the  same house for the  remainder of the alleged 
five years' separation); Young v. Young, 225 N.C. 340,34 S.E. 2d 
154 (1945) (although husband was in the Navy, the parties 
stayed together whenever the  husband was on leave or sta- 
tioned near the marital home). We hold, in accord with our 
earlier holding in the case of Tuttle v. Tuttle, 36 N.C. App. 635, 
244 S.E. 2d 447 (1978), tha t ,  "interruption of the  statutory 
period should not be found . . . from the mere fact of social 
contact between the parties." Id. a t  636-37,244 S.E. 2d a t  448. 

[3] The eighth, and only remaining, circumstance upon which 
the trial judge might have based his ruling for defendant on the 
summary judgment motion was the  incident on 29 December 
1977 when plaintiff and defendant spent the night together in 
their former marital home. Plaintiff, however, filed a timely 
motion to amend her complaint for the purpose of eliminating 
this incident and having the  period of separation begin on 1 
January 1978. Had this motion been granted, the night the 
parties spent together would have been outside the period of 
separation and not subject to  consideration on the summary 
judgement motion. Plaintiff assigns as  error the trial judge's 
denial of her motion to amend her  complaint. 

Rule 15(a), N.C. Rules Civ. Proc. mandates t ha t  after ex- 
piration of the  time for amendment as  of right, "a party may 
amend his pleading only by leave of court . . . and leave shall be 
freely given when justice so requires." This language in our 
rule is identical to  t ha t  of i ts federal counterpart, Fed. R. Civ. 
Proc. 15(a). See W. Shuford, N.C. Civil Practice and Procedure 9 
15-1 (1975). With regard to the  Federal Rule, the United States 
Supreme Court has stated: 

"Rule 15(a) declares t h a t  leave to amend 'shall be freely 
given when justice so requires'; this mandate is to  be 
heeded. See generally, 3 Moore, Federal Practice (2d ed 
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1948), 77 15.08, 15.10. If the  underlying facts or circum- 
stances relied upon by plaintiff may be a proper subject of 
relief, he ought to be afforded a n  opportunity to test  his 
claim on the merits. I n  the absence of any apparent or 
declared reason - such a s  undue delay, bad faith or dila- 
tory motive on the part  of t he  movant, repeated failure to 
cure deficiencies by amendments previously allowed, un- 
due prejudice to the opposing party by virtue of allowance 
of the amendment, futility of amendment, etc. - the leave 
sought should, a s  the rules require, be 'freely given.' Of 
course, the grant  or denial of a n  opportunity to amend is 
within the  discretion of t he  District Court, but outright 
refusal to grant the leave without any justifying reason 
appearingfor the denial is not a n  exercise of discretion; i t  is 
merely abuse of tha t  discretion and inconsistent with the 
spirit of the Federal Rules." 

Foman v. Davis, 371 U.S. 178,181-182, 83 S. Ct. 227, 9 L. Ed. 2d 
222,226 (1962); see Public Relations, Inc. v. Enterprises, Znc., 36 
N.C. App. 673, 245 S.E. 2d 782 (1978); Gladstein v. South Square 
Association, 39 N.C. App. 171,249 S.E. 2d 827 (1978). Jus t  as  the 
language in the Federal and North Carolina Rules is identical 
on this point, so are  the policies behind the rules the same, i.e., 
"to insure, so far a s  is just to the opposingparty, tha t  every case 
be decided on its merits." Gladstein, supra, a t  178,249 S.E. 2d a t  
831. 

In the case sub judice the  trial court did not set out a 
justifying reason for denying plaintiffs motion to amend and 
no such reason appears in the record on appeal. The United 
States Supreme Court has held tha t  the trial judge abuses his 
discretion when he refuses to allow a n  amendment unless a 
justifyingreason is shown. Foman v. Davis, supra. Nor does the 
record reveal any attempt on the part  of the defendant to show 
tha t  he would be prejudiced by the  amendment. The burden is 
on the objecting party to show t h a t  he would be prejudiced 
thereby. Vernon v. Crist, 291 N.C. 646, 231 S.E. 2d 591 (1977) 
(dictum); Public Relations, Inc. v. Enterprises, Inc., 36 N.C. App. 
673,245 S.E. 2d 782 (1978). I t  must be concluded tha t  the ruling 
of the trial court in denying the motion to amend is based on a 
misapprehension of the law, t ha t  the circumstances (listed 1-7 
above) were sufficient a s  a matter  of law to warrant summary 
judgment for defendant rendering the  amendment futile. We 



234 COURT OF APPEALS [49 

Martinez v. Western Carolina University 

conclude t h a t  the denial of the motion to  amend without a 
justifying reason and no showing of prejudice to  defendant, and 
apparently based on a misapprehension of the law, was an  
abuse of discretion and reversible error. 

I t  should not be inferred from this ruling on the  amend- 
ment question tha t  summary judgment for defendant would 
have been justified solely on the  admission by plaintiff tha t  she 
spent the night with the defendant in the marital home on 29 
December 1977. Our ruling on the  amendment issue obviates 
the need for considering and ruling on tha t  question. 

The summary judgment for defendant and the  order de- 
nying plaintiffs motion to  amend are  vacated and this cause is 
remanded for proceedings consistent with this opinion. 

Vacated and Remanded. 

Chief Judge MORRIS and Judge MARTIN (Harry C.) concur. 

LAURA MARTINEZ, GUARDIAN AD LITEM FOR J. MICHAEL MARTINEZ v. 
WESTERN CAROLINA UNIVERSITY 

No. 8010IC296 

(Filed 21 October 1980) 

State 5 10.2- tort claim - insufficient findings as  to negligence, proximate cause - 
remand for proper findings 

In  a tor t  claim action to recover for injuries to  plaintiff's ankle while he  
was participatingin a summer program for gifted children a t  Western Caroli- 
n a  University, t h e  Industrial Commission failed to  make sufficient findings 
of fact a s  to  whether  plaintiff's counselor, his dormitory housemother or a n  
infirmary nurse  was  actively negligent in  failing t o  obtain timely and 
adequate examination, diagnosis and t reatment  of plaintiff's injuries and, if 
so, whether such delay was a proximate cause of plaintiff's ultimate injuries, 
and the  cause is remanded for proper findings of fact. 

APPEAL by plaintiff from a decision and order of the  Full 
Industrial Commission. Heard in the Court of Appeals 18 
September 1980. 

Plaintiff instituted this action before the North Carolina 
Industrial Commission under the State Tort Claims Act. G.S. 
143-291 et seq. 
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Plaintiff's claim was initially heard before Deputy Commis- 
sioner Ben E. Roney, Jr. The evidence tended to show tha t  in 
late June 1977, when plaintiff was 14 years old, he arrived a t  the 
campus of Western Carolina University to attend a summer 
program for gifted children. Plaintiff stayed in Leatherwood 
dormitory. His counselor was Randy Turpin and the house- 
mother for the  dormitory was Miss Gibbs. At approximately 
1:00 p.m. on Saturday, 2 July 1977, plaintiff slipped in a puddle 
of water on the  floor of Leatherwood dormitory. He felt a sharp 
pain in his right leg just above the ankle in the area of the 
Achilles tendon. Thereafter plaintiff spent some time lying 
down in his room with a n  ice pack on his right foot. 

Later in the afternoon on the date of the accident, plaintiff 
informed Mr. Turpin t h a t  he had hurt  his foot and requested 
tha t  he be taken to a doctor. Mr. Turpin said tha t  Miss Gibbs 
was the person in charge and for plaintiff to get in  touch with 
her. I t  was plaintiff's understanding tha t  he was not allowed to 
go to the infirmary unless he was accompanied by a counselor 
or Miss Gibbs and since Miss Gibbs could not be found he wasn't 
allowed to go. Plaintiff spoke with Miss Gibbs a t  about 8:30 p.m. 
and requested tha t  he be taken to the infirmary tha t  evening. 
Miss Gibbs advised the  plaintiff t ha t  she would take him to the 
infirmary the next morning a t  9:30. 

At 9:30 a.m. on Sunday, 3 July, plaintiff was examined by 
Dr. Matthews a t  the infirmary. At tha t  time plaintiff's ankle 
was swollen and he was experiencing a throbbing pain. Con- 
servative treatment was advised for an Achilles sprain. 

Laura Martinez, plaintiff's mother, first became aware of 
his injury when she called him on Tuesday, 5 July, a t  10:OO p.m. 
Immediately after speaking with plaintiff, she spoke with Ran- 
dy Turpin who assured her  tha t  her  son would be carried to a 
medical doctor t he  next morning. She next communicated with 
her son a t  5:00 p.m. on Wednesday, 6 July. At t ha t  time plaintiff 
informed his mother t ha t  he had not seen a doctor t ha t  morning 
and tha t  his foot was dragging and was painful. Mrs. Martinez 
immediately called Miss Gibbs and asked her  to get plaintiff to a 
doctor and to have plaintiff call her a t  9:00 p.m. to inform her of 
the doctor's diagnosis. 

When Randy Turpin learned late Wednesday afternoon tha t  
plaintiff had not been taken t o  see a doctor t h a t  morning a s  
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plaintiff's mother had been promised, he took plaintiff to the 
infirmary. No physician was a t  the  infirmary and plaintiff was 
treated by a nurse on tha t  occasion. Plaintiff called his mother / 

tha t  evening a t  9:00 and told her  he had been to the infirmary, 
had seen a nurse, and the second diagnosis was a sprain. 

On Thursday, 7 July, plaintiff was allowed to  participate on 
a hike through mountainous terrain a t  t he  Joyce Kilmer 
National Park with the assistance of a stick and by taking 
shortcuts. 

On Friday 8 July Dr. O'Neal called Mrs. Martinez a t  work 
around noon and informed her  t ha t  her  son had a ruptured 
Achilles tendon. Mrs. Martinez rented an  airplane and her son 
was flown to Florence, South Carolina, for surgery. She testi- 
fied tha t  Dr. Ervin, the  surgeon, told her tha t  ('the weeks delay 
made his operation very difficult . . . tha t  he did not know if he 
could save i t  [plaintiff's foot], if the  child would be crippled or 
not due to the fact so long a time had gone by . . . [and that] he 
knew i t  [the ruptured tendon] happened approximately a week 
before he saw him." Dr. Ervin stated in his letter of 20 March 
1979: 

Mrs. Martinez has asked me specifically whether or not the 
scarring on Mike's leg would have been any less extensive 
without this week's delay. I do not think there would have 
been any difference in the  size or healing of the scar regard- 
less of the time of diagnosis. However, the repair of the 
tendon was definitely made more difficult because of the 
week's delay. There, of course, is the possibility tha t  the 
wait may have made the tear  or rupture of the tendon a 
more complete rupture over the  period of time tha t  the 
child continued to participate in camp activities. 

I t  is sometimes quite difficult to make a diagnosis of rup- 
ture  of the tendon Achilles particularly if i t  is a partial 
rupture. This could be difficult for a camp nurse for in- 
stance. However, with the amount of difficulty that the pa- 
t ient evidently had, I do criticize delay in proper referral to 
a physician for examination. These comments are,  of 
course, based on no specific knowledge on exactly how the 
situation was handled a t  camp. 
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Dr. Ervin also stated in his letter of August 29,1977 "[wlalking 
on the foot for a week or so with the  tendon in ruptured state, 
undoubtedly caused more in the way of swelling and scarring in 
the area of the rupture." 

After t he  hearing, Deputy Commissioner Roney awarded 
plaintiff $13,500.00 a s  damages for pain, suffering and perma- 
nent scarring. 

Defendant appealed to the full commission. 

The full commission vacated the  decision and order filed by 
the Deputy Commissioner and in lieu thereof substituted the 
following: 

FINDINGS OF FACT 

1. Claimant was born on 28 December 1962. He was 
examined and treated by Dr. Allen on 3 June 1977 for a 
three-inch laceration of the right ankle over the Achilles 
tendon. The tendon was not involved as  the laceration ex- 
tended into the subcutaneous tissue only. Sutures were 
removed from the laceration on 13 June 1977. Claimant had 
made a satisfactory recovery and was discharged. 

2. Claimant arrived a t  Western Carolina University on 
19 June  1977 as  a n  invitee for the purpose of participating 
in a Gifted Child Program. He was automatically invited to 
the 1977 program by reason of having participated therein 
during 1976. He was scheduled to participate in the botany 
program. 

3. Claimant was running in the  hall of the dormitory in 
which he resided on 2 July 1977 when he slipped in a puddle 
of water and fell. He experienced pain in the right posterior 
aspect of the right leg on the occasion of the slip and fall. 
Claimant was taken to the infirmary a t  9:30 a.m. on 3 July 
1977. He was examined on this occasion by Dr. Matthews. 
Conservative t reatment  was tendered for a n  Achilles 
sprain. He spent the remainder of 3 July 1977 (Sunday) a t  
rest. 

4. Claimant is familiar with pain due to sprained ankles 
by reason of past experience. He was initially of the  im- 
pression tha t  the injury consisted of a sprained ankle. He 
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noticed tha t  the  condition of his right leg was worsening by 
5 July 1977 and began to think tha t  the injury was worse 
than a sprain. He saw a nurse in the infirmary a t  6:15 p.m. 
on 6 July 1977. The right ankle was wrapped in an  ace 
bandage. Claimant was dragging his right foot by this time. 
No physician was present a t  the  infirmary on this occasion. 
A h a  Porter was the  nurse on duty a t  the infirmary a t  6:15 
p.m. on 6 July 1977. The infirmary is open 24 hours daily. Six 
o'clock p.m. is after doctors' hours. 

5. Claimant was allowed to participate in a hike a t  the 
Joyce Kilmer National Park on 7 July 1977 (Thursday). 
Claimant negotiated the hike with the assistance of a stick 
and by taking shortcuts. The course of the hike covered 
mountainous terrain. 

6. Randy Turpin was a counselor in the  Gifted and 
Talented Program sponsored by Western Carolina Uni- 
versity during 1977. Claimant was on Randy Turpin's hall. 
Mr. Turpin was directly responsible for the welfare and 
conduct of the students assigned to him. Miss Gibbs super- 
vised the activities of the various counselors. Randy Tur- 
pin was present during the 7 July 1977 hike a t  the  Joyce 
Kilmer National Park. 

7. Claimant was examined by Dr. Donald P. O'Neal in 
the infirmary a t  9:30 a.m. on 8 July 1977. Physical examina- 
tion revealed an  obvious deformity a t  the Achilles insertion 
on the right lower extremity. The diagnosis was ruptured 
Achilles tendon on the right. Claimant was admitted to the 
infirmary a t  10:30 a.m. on 8 July 1977. He was taken to the 
Asheville-Hendersonville Airport and flown to Florence, 
South Carolina. 

8. Claimant was examined by Dr. Ervin on 8 July 1977 
and admitted to the  McLeod Memorial Hospital in Flor- 
ence, South Carolina. Surgical repair of the ruptured right 
Achilles tendon was accomplished by Dr. Ervin on 9 July 
1977. He was discharged from the hospital on 10 July 1977. 

9. The site of the  ruptured Achilles tendon tha t  was 
repaired on 9 July 1977 was well above the three-inch lac- 
eration tha t  was cleaned and sutured by Dr. Allen on 13 
June 1977. 
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10. The cost of transporting claimant by air  from the 
Asheville-Hendersonville Airport to Florence, South Caro- 
lina was $144.00. The total charges for treatment of the 
injury giving rise hereto amounted to $1,410.76. 

11. Claimant was required to leave the Gifted and 
Talented Program sponsored by Western Carolina Uni- 
versity one week early by reason of the ruptured Achilles 
tendon. 

12. The defendant's employees named in plaintiffs 
pleading were guilty of no negligent conduct proximately 
causing damage to  the minor, J. Michael Martinez. 

Plaintiff appealed. 

Attorney General Edmisten, by Assistant Attorney General 
Sandra M. King, for the State. 

S. Thomas Walton, for the plaintiff-appellant. 

MARTIN (Robert M.), Judge. 

Plaintiff assigns a s  error the  signing and entry of the  order 
by the Industrial Commission. An exception to the signing of an  
order presents for review the  question of whether the facts 
found support the  conclusions of law. Schloss v. Jamison, 258 
N.C. 271, 128 S.E. 2d 590 (1962). The determination of negli- 
gence, proximate cause and contributory negligence requires 
an  application of principles of law to the determination of facts. 
These are, therefore, mixed questions of law and fact and so are  
reviewable on appeal from the  commission, the designations 
"Finding of Fact" or "Conclusion of Law" by the commission 
not being conclusive. Brown v. Board ofEducation, 269 N.C. 667, 
153 S.E. 2d 335 (1967). 

I t  has long been the rule in this State tha t  the  Industrial 
Commission must make findings of fact and conclusions of law 
to determine the issues raised by the evidence in a case before 
it. Specific findings covering the  crucial questions of fact upon 
which a plaintiffs right to  compensation depends a re  required. 
Bailey v. Dept. of Mental Health, 272 N.C. 680, 159 S.E. 2d 28 
(1968); Cannady v. Gold Kist, 43 N.C. App. 482, 259 S.E. 2d 342 
(1979); Morgan v. Furni ture  Industries, Inc., 2 N.C. App. 126,162 
S.E. 2d 619 (1968). 
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In the case of Thomason v. Cab Co., 235 N.C. 602,70 S.E. 2d 
706 (1952), Judge Ervin, speaking for the court, stated: 

If the findings of fact of the Industrial Commission are 
supported by competent evidence and are  determinative of 
all the questions a t  issue in the  proceeding, the court must 
accept such findings as  final t ruth,  and merely determine 
whether or not they justify the  legal conclusions and deci- 
sion of the commission. (Citations omitted.) But if the find- 
ings of fact of the Industrial Commission are  insufficient to 
enable the  court to determine the rights of the parties upon 
the matters in controversy, the proceeding must be re- 
manded to the commission for proper findings. (Citations 
omitted.) 

Id .  a t  605,70 S.E. 2d a t  708. 

I t  is clear t ha t  the plaintiff in this proceeding raised the 
issue of whether Randy Turpin and Miss Gibbs failed to exer- 
cise due care and were actively negligent in failing to obtain 
timely and adequate examination, diagnosis and treatment of 
claimant's injuries. This is a determinative question of fact in 
the case subjudice, as  there was evidence tending to show tha t  
the delay in diagnosing the ruptured Achilles tendon enhanced 
the seriousness of plaintiff's injury. The issue engenders three 
distinct findings which must be made: (1) was there a n  un- 
reasonable delay in examining, diagnosing and treating plain- 
tiff s injuries?, (2) if so, was the delay caused by Randy Turpin, 
Miss Gibbs or the infirmary nurse, Alva Porter? and (3) if so, 
was the delay a proximate cause of plaintiff's injury? The Full 
Commission failed to make any of these findings. 

The rule espoused by this Court in Smith v. Construction 
Co., 27 N.C. App. 286,218 S.E. 2d 717 (1975), a case involving a 
claim under the  Workmen's Compensation Act, is applicable to 
the case sub judice. In  Smith, the claimant had received com- 
pensation for temporary total disability under a n  agreement 
with his employer. He did not notify the Industrial Commission 
in writing within the time required by statute t ha t  he claimed 
additional benefits under the Workmen's Compensation Act. 
Smith contended tha t  his failure to comply with the statute 
should not bar  his claim for additional compensation because 
his delay in requesting a hearing resulted from his reliance on 
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representations made by defendant employer's secretary, and 
defendant was therefore estopped from pleading the lapse of 
time a s  a defense to his claim. The findings of fact of the hearing 
commissioner included findings tha t  the defendant's secretary 
made the statements, tha t  Smith relied on her  statements, and 
tha t  because of his reliance Smith failed to notify the Industrial 
Commission of his claim for additional benefits within the time 
required by statute. The hearing commissioner found tha t  de- 
fendants were estopped to  plead the lapse of time and made an  
award in favor of plaintiff. Defendants appealed to the full 
commission who vacated the opinion and award of the hearing 
commissioner. In  denying Smith's claim due to  his failure to 
notify the Industrial Commission within the statutory time 
period, the full commission failed to make any findings of fact 
regarding the  statements of defendant employer's secretary or 
Smith's reliance thereon. The full commission merely con- 
cluded tha t  "plaintiff has  shown no conduct on the part  of the 
defendant which constitutes estoppel." Id. a t  290,218 S.E. 2d a t  
719. On appeal by Smith, this Court held "when evidence is 
presented in support of a material issue raised, it becomes 
necessary for the commission to make a finding one way or the 
other." Id. a t  291, 218 S.E. 2d a t  720. We stated: 

While the evidence in the instant case on the question 
of estoppel was minimal, we think i t  was sufficient to raise 
the issue and require a finding of fact on the issue. . . . [Tlhe 
hearing commissioner made a finding on the question. . . . 
[The full commission] merely eliminated the  hearing com- 
missioner's finding and made no finding in i ts place. The 
conclusion that "plaintiff has shown no conduct on the part 
of the defendant which constitutes estoppel" i s  not sufficient 
to,meet the requirement with respect to findings of fact. 
(Emphasis added.) 

In  the case sub judice, Deputy Commissioner Roney's deci- 
sion and award contained the following findings: 

12. The delay in diagnosing the ruptured Achilles ten- 
don increased the difficulty of surgical repair and subse- 
quent treatment. The delay did not, however, contribute to 
any permanent disability. 
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13. The cumulative conduct of those individuals re- 
sponsible for supervising claimant's activities while partic- 
ipating in the Gifted and Talented Program sponsored by 
Western Caf-olina University and the conduct of the person- 
nel on duty in the  infirmary a t  6:15 p.m. on 6 July 1977 
wanted for due care under the circumstances attendant 
herewith. This want of due care materially contributed to 
the  seriousness of t he  injury requiring claimant's early 
departure from t h e  program. The Achilles tendon was 
sprained during the  fall on 2 July 1977. The sprain had 
developed, by reason of claimant's continued participation 
in the program, into a rupture by the evening of 6 July 1977. 
Claimant was nonetheless allowed to participate in a hike 
over mountainous terrain on 7 July 1977. He was much 
worse following this activity. 

In  its decision and order the full commission eliminated 
these two findings by the  hearing commissioner and made the 
following finding in their place: "12. The defendant's employees 
named in plaintiffs pleading were guilty of no negligent con- 
duct proximately causing damage to the minor, J. Michael Mar- 
tinez." 

The commission also found a s  a fact t ha t  Randy Turpin 
"was directly responsible for the welfare and conduct of the 
students assigned to him. Miss Gibbs supervised the  activities 
of the various counselors." Plaintiff was on Randy Turpin's 
hall. Both Randy Turpin and Miss Gibbs undertook to care for 
and supervise the students assigned to them, including the 
plaintiff herein. We hold t h a t  the commission's finding tha t  "the 
defendant's employees . . . were guilty of no negligent conduct 
proximately causing damage to . . . Martinez" is not sufficient 
to meet i ts duty to make specific findings as  to each material 
fact upon which the rights of the parties depend. 

Upon remand i t  is not for this Court to tell the commission 
what findings to make. Cannady v. Gold Kist, supra. However, 
for failure of the commission to make sufficient findings of fact 
to support i ts  conclusions of law, the opinion appealed from is 
vacated and this cause is remanded to the Industrial Commis- 
sion for proper findings of fact, conclusions of law and deter- 
mination of the rights of the parties. Gaines v. Swain & Son, 
Inc., 33 N.C. App. 575, 235 S.E. 2d 856 (1977). 
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Vacated and remanded. 

Judges VAUGHN and WEBB concur. 

I N  THE MATTER OF DAVID L. COLLINS 

No. 8021DC355 

(Filed 21 October 1980) 

1. Insane Persons P 1.2- involuntary commitment - unconditional discharge - 
appeal not mooted 

Respondent's unconditional discharge did not moot his appeal from a n  
involuntary commitment proceeding. 

2. Insane Persons 1 1.2- involuntary commitment - review by appellate court 
The function of the  appellate court in a n  appeal from a n  involuntary 

commitment order is to  determine whether there was any competent evi- 
dence to  support t h e  facts recorded in t h e  commitment order and whether 
t h e  trial court's ultimate findings of mental illness and dangerousness to  self 
or others were supported by t h e  facts recorded in the  order. 

3. Insane Persons § 1.2; Evidence § 50- expert psychiatric testimony 
A psychiatrist's "mental status" examination of respondent for approx- 

imately thirty minutes provided sufficient da ta  to support the  psychiatrist's 
expert opinion in a n  involuntary commitment proceeding and to remove his 
opinion from the  realm of mere conjecture or speculation. 

4. Insane Persons § 1.2 - involuntary commitment - dangerousness to self or 
others - sufficiency of evidence 

In this involuntary commitment proceeding, t h e  trial court's finding 
t h a t  respondent was dangerous to  himself was supported by testimony t h a t  
he  deliberately cut himself with a knife and deliberately exposed himself to 
danger by sitting on t h e  edge of a busy airport runway, and the  trial court's 
finding tha t  respondent was dangerous to  others was supported by testi- 
mony t h a t  he  kept a n  iron pipe and hatchet under his bed, t h a t  he  required 
his mother through th rea t s  t o  sit in  one chair and not move for two hours 
while he  was screaming, shouting and cursing, and t h a t  he  threatened to 
"bust" his mother's head if she called anyone. 

APPEAL by respondent from Keiger, Judge.  Order entered 21 
December 1979 in District Court, FORSYTH County. Heard in the 
Court of Appeals 11 September 1980. 

Respondent was taken into custody on 12 December 1979 
following a determination by the  Assistant Clerk of Superior 
Court tha t  respondent was probably mentally ill and dangerous 
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to himself or others. This determination was based on a petition 
for the involuntary commitment of respondent initiated by 
James D. Collins, the respondent's father. 

At the hearing held on 20 December 1979 the petitioner 
offered the testimony of two physicians and respondent's par- 
ents. Dr. Selwyn Rose, a psychiatrist a t  Reynolds Health Cen- 
ter, testified tha t  based on his "mental status" examination of 
the respondent lasting approximately thirty minutes on 18 De- 
cember 1979, Dr. Rose believed tha t  respondent was suffering 
from paranoid schizophrenia and was dangerous to himself and 
others. Dr. Rose explained tha t  he administered no psychologi- 
cal tests on the respondent and that he spoke with no one other 
than respondent to obtain respondent's medical history. Dr. 
Rose testified tha t  his opinions were based on respondent's 
flattened affect1, strange thinking, impaired judgment and 
lack of insight into his own problem. The respondent was 
dangerous according to Dr. Rose because unpredictability is 
one of the hallmarks of paranoid schizophrenia. 

Dr. H. Ezell Branham, a psychiatrist, testified tha t  in his 
opinion the respondent was dangerous to  himself and others. 
Dr. Branham based his opinion on a n  examination of respon- 
dent a t  Reynolds Memorial Hospital on 13 December 1979 and 
respondent's history a s  related to Dr. Branham by a resident a t  
the hospital. Dr. Branham recalled observing respondent's flat- 
ness of affect during the examination, but Dr. Branham could 
not supply specific instances of such behavior by respondent. 
Respondent's history included reports of respondent's belief 
tha t  demons were chasing him and of respondent's difficulty 
sleeping. 

Respondent's parents testified tha t  respondent kept a long 
iron pipe and a hatchet under his bed and tha t  respondent had 
intentionally cut himself on the hand with a knife a few weeks 
prior t o  12 December. Respondent also had threatened his 
mother three days prior to  12 December and forced her to sit in 

'"Affect" in  t h e  language of psychiatry is defined a s  follows: "1. Emotion 
regarded a s  a n  influence on t h e  s ta te  of mind; t h e  feeling of pleasantness or 
unpleasantness resulting from a particular stimulus. 2. Mood; feeling; the  
feeling associated with a particular type of emotion. AJZat affect is a diminished 
outward emotional reaction to a stimulus or situation." 1 Schmidt's Attorneys' 
Dictionary of Medicine, p. A-98 (1980). 
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a chair for two hours. There was testimony tha t  respondent had 
been observed in the woods with a rope around his neck and 
tha t  respondent complained of demons and of feeling tha t  his 
bones were being pulled out. His parents testified as  to other 
recent episodes of erratic or irrational behavior. 

Respondent's evidence tended to show tha t  he had never 
actually struck anyone and tha t  he had been generally coopera- 
tive with his parents. Respondent also offered testimony in 
explanation of the incidents and events testified to by his par- 
ents. On cross-examination respondent testified tha t  the de- 
mons tha t  occasionally attacked him were "brutally cruel" and 
that  they gave him no peace. 

After hearing the evidence the trial judge issued the follow- 
ing order for involuntary commitment. 

The Court finds a s  fact from clear, cogent and convinc- 
ing evidence t h a t  t he  respondent is mentally ill and 
dangerous to  himself and to  others; 

The facts supporting such finding are  a s  follows: Within 
the recent past the person has acted in such manner as to 
evidence tha t  he would be unable without care, supervision 
and the continued assistance of others not otherwise avail- 
able, to exercise self-control, judgment and discretion in 
t he  conduct of his daily responsibilities and social re- 
lations; satisfy his need for nourishment, personal or 
medical care, shelter or self-protection and safety; and that  
there is a reasonable probability of serious physical de- 
bilitation to him within the near future unless adequate 
treatment is afforded. 

Within the  recent past the respondent has  threatened 
suicide and threatened his mother with harm . . . . 

In the order of commitment, the trial judge also recorded and 
found as  supporting facts the testimony of petitioner's witnes- 
ses detailed above. The order provided tha t  respondent be in- 
voluntarily committed as  a n  in-patient a t  Umstead Hospital for 
a period not to exceed ninety days. Respondent appeals from 
this order challenging the sufficiency of the evidence to support 
the trial judge's findings tha t  respondent was mentally ill and 
dangerous to himself and to others. 
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Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Nonnie F. Midgette, for the State. 

Robert F. Johnson for the respondent appellant. 

WELLS, Judge. 

[I] We note a t  the outset t ha t  respondent's unconditional dis- 
charge on 8 January 1980 does not moot this appeal. I n  re 
Hatley, 291 N.C. 693,694-95,231 S.E. 2d 633,634-35 (1977); I n  re 
Mackie, 36 N.C. App. 638, 244 S.E. 2d 450 (1978). 

To enter the commitment order the trial court was required 
to ultimately find two distinct facts, i.e., tha t  the respondent 
was mentally ill and was dangerous to himself or to others. G.S. 
122-58.1; see I n  re Doty, 38 N.C. App. 233,234,247 S.E. 2d 628,629 
(1978). The trial court must determine tha t  each finding is 
supported by clear, cogent and convincing evidence. G.S. 122- 
58.7(i). In  i ts order the trial  court must record the facts upon 
which i ts  ultimate findings are  based. Id.; I n  re Jacobs, 38 N.C. 
App. 573, 575,248 S.E. 2d 448,449 (1978). 

[2] On appeal of a commitment order our function is to deter- 
mine whether there was any competent evidence to support the 
"facts" recorded in the commitment order and whether the trial 
court's ultimate findings of mental illness and dangerous to self 
or others were supported by the "facts" recorded in the order. 
I n  re Underwood, 38 N.C. App. 344,347-48,247 S.E. 2d 778, 781 
(1978); In re Hogan, 32 N.C. App. 429,433,232 S.E. 2d 492,494 
(1977). We do not consider whether the evidence of respondent's 
mental illness and dangerousness was clear, cogent and con- 
vincing. I t  is for the trier of fact to  determine whether the 
competent evidence offered in a particular case met the burden 
of proof. I n  re Underwood, supra, a t  347, 247 S.E. 2d a t  781. 

In the case sub judice, respondent contends tha t  some of 
the evidence offered by petitioner was incompetent and tha t  
the remaining competent evidence was insufficient to support 
the facts recorded in the  commitment order. Respondent also 
contends tha t  the recorded facts were insufficient to justify the 
ultimate findings of respondent's mental illness and danger- 
ousness. We disagree with both contentions. 

Respondent first challenges the  competency of the opinion 
evidence offered by petitioner's two expert witnesses,.objecting 
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to such expert witness testimony on two grounds. First respon- 
dent correctly states t h a t  competent expert testimony must be 
based on sufficient data  and not mere conjecture or specula- 
tion. Dean v. Coach Co., 287 N.C. 515, 522, 215 S.E. 2d 89, 94 
(1975). Respondent also correctly argues tha t  the premises 
underlying a n  expert's opinion must be made known to the trier 
of fact in order tha t  the  trier of fact may properly evaluate the 
opinion. Schafer v. R.R., 266 N.C. 285,288-89,145 S.E. 2d 887,890 
(1966); Service Co. v. Sales Co., 259 N.C. 400,414,131 S.E. 2d 9,20 
(1963). Thus respondent questions whether the short mental 
status examinations given to the respondent by each physician 
provided sufficient data  to support the witnesses' expert opin- 
ions, and whether each physician's testimony adequately in- 
formed the trier of fact of t ha t  supporting data. In  involuntary 
commitment proceedings our appellate courts have on occasion 
rejected psychiatric opinion evidence on both grounds men- 
tioned above (lack of sufficient data  on which to base an  expert 
opinion, I n  re Hatley, supra, a t  699; expert's stated premises fail 
to justify stated conclusion, I n  re Hogan, supra, a t  434). 

[3] We hold tha t  Dr. Rose's interview with respondent, though 
brief, is adequate to remove his opinion from the realm of mere 
conjecture or speculation. The special value of expert testi- 
mony is the ability of the  expert to draw inferences which the 
finder of fact is incompetent to draw, M~Cormick, Evidence § 13, 
p. 29 (2d ed. 1972), therefore the finder of fact cannot always be 
expected to fully understand the basis of the expert's infer- 
ences even if the expert testifies a t  great length. See Rutherford 
v. Air Conditioning Co., 38 N.C. App. 630, 639, 248 S.E. 2d 887, 
894 (1978). Psychiatric evidence should not be excluded merely 
because the basis for such inferences seems less than compel- 
ling to the trier of fact. 

The  law m u s t  recognize t h a t  t h e  usefulness  of 
psychiatric evidence is not determined by the exactness or 
infallibility of the witness' science. Rather, i t  is measured 
by the probability t h a t  what he has to say offers more 
information and better comprehension of the human be- 
havior which the law wishes to  understand. The psychia- 
trist offers a hypothesis explaining a specific set of human 
thoughts, feelings, and actions. He then attaches values to 
the  phenomena he describes: certain feelings are  "nor- 
mal," certain thoughts or actions are  "pathological," cer- 
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tain behavior is "compulsive," other behavior is "free," etc. 
The legal usefulness of such hypotheses and values will 
depend less upon their scientific precision than  upon their 
wisdom. 

Diamond & Louisell, The Psychiatrist a s  a n  Expert Witness: 
Some Ruminations and Speculations, 63 Mich. L. Rev. 1335, 
1341 (1965). I t  is for the  trier of fact to determine the amount of 
wisdom in and the  amount of weight to  be given to the  compe- 
tent psychiatric evidence. 

[4] We now address the question of whether the  evidence sup- 
ported the trial court's finding of fact t ha t  respondent was 
dangerous to himself and others. The statutory provisions a s  to 
this requisite finding have undergone recent changes. With the 
enactment of Chapter 1408 of the 1973 Session Laws, effective 
12 June 1974, the General Assembly rewrote the pertinent pro- 
visions of Article 5A of Chapter 122 in pertinent part  as  follows: 

§ 122-58.1. Declaration of policy. - I t  is the policy of the 
State t ha t  no person shall be committed to  a mental health 
facility unless he is mentally ill or a n  inebriate and im- 
minently dangerous to himself or others . . . . 

§ 122-58.2. Definitions. - As used in this Article: 

(c) The phrase 'dangerous to himselP2 includes, 
but is not limited to, those mentally ill or ine- 
briate persons who are  unable to provide for 
t h e i r  basic  n e e d s  fo r  food, c lo th ing ,  o r  
shelter . . . . 

§ 122-58.7. District court hearing. - 

(i) To support a commitment order, the  court is re- 
quired to find, by clear, cogent, and convincing evidence, 
tha t  the respondent is mentally ill or inebriate, and im- 
minently dangerous to  himself or others . . . . 

'The 1973 Revision contains no definition of the  term "dangerous to  others." 
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The enactment of Chapter 915 of the 1979 Session Laws of 
the General Assembly completely rewrote G.S. 122-58.2, quoted 
below, to redefine the  term "dangerous to himself," and to 
provide for the first time a statutory definition of the term 
"dangerous to others." The entire section a s  amended now pro- 
vides as  follows: 

§ 122-58.2. Definitions. - As used in this Article: 

(1) The phrase "dangerous to himself or others" when 
used in this Article is defined as  follows: 

a. "Dangerous to himself" shall mean tha t  within 
the recent past: 

1. The person has acted in such manner as  to 
evidence: 

I. That he would be unable without care, 
supervision, and the  continued assis- 
tance of others not otherwise available, 
to exercise self-control, judgment, and 
discretion in the conduct of his daily 
responsibilities and social relations, or 
to  satisfy his need for nourishment, 
personal or medical care, shelter, or 
self-protection and safety; and 

11. That there is a reasonable probability 
of serious physical debilitation to him 
within the near  fu ture  unless ade- 
quate treatment is afforded pursuant to 
this  Article. A showing of behavior 
t ha t  is grossly irrational or of actions 
which the person is unable to control 
o r  of behavior  t h a t  i s  grossly in- 
appropriate to  the  situation or other 
evidence of severely impaired insight 
and judgment shall create a prima 
facie inference tha t  the person is un- 
able to care for himself; or 

2. The  person h a s  a t t e m p t e d  suicide or  
th rea tened  suicide and t h a t  there  is a 
reasonable probability of suicide unless 
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adequate treatment is afforded under this 
Article; or 

3. T h e  person  h a s  mut i la ted  himself o r  
attempted to  mutilate himself and t h a t  
there is a reasonable probability of serious 
self-mutilation unless adequate treatment 
is afforded under this Article. 

b. "Dangerous to  others" shall mean tha t  within 
the  recent past, t he  person has inflicted or 
attempted to inflict or threatened to inflict se- 
rious bodily harm on another or has acted in 
such a manner a s  to create a substantial risk of 
serious bodily harm to  another and tha t  there is 
a reasonable probability t ha t  such conduct will 
be repeated. 

By the same enactment, the General Assembly amended G.S. 
122-58.1 and G.S. 122-58.7(i) to delete the word "imminently" in 
conjunction with the use of the  word "dangerous". The present 
requirement, therefore, is for the  District Court to find tha t  the 
respondent is dangerous to himself and others; and the addi- 
tional finding tha t  the danger to himself or others is imminent, 
see I n  re Hogan, 32 N.C. App. 429, 232 S.E. 2d 492 (1977); I n  re 
Salem, 31 N.C. App. 57, 228 S.E. 2d 649 (1976); I n  re Carter, 25 
N.C. App. 442,213 S.E. 2d 409 (1975), is no longer required. 

Having found tha t  there was competent evidence to sup- 
port the facts recorded in the order, we now consider and reject 
respondent's contention tha t  the recorded facts do not support 
the ultimate findings of mental illness and dangerousness to 
self or others. The testimony of respondent's parents tha t  he 
deliberately cut himself with a knife and deliberately exposed 
himself to danger by sitting on the edge of a busy airport run- 
way supports the finding tha t  respondent was dangerous to 
himself. His parents' testimony t h a t  he kept a n  iron pipe and a 
hatchet under his bed and tha t  through threats required his 
mother to sit in one chair and not move for two hours while he 
was screaming, shouting, and cursing and tha t  he threatened 
to "bust" his mother's head if she called anybody supports the 
finding tha t  he was dangerous to others. We hold tha t  the facts 
recorded in the order a re  clearly sufficient to support the trial 
judge's conclusions. 
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We hold tha t  the order of the trial court must be and is 

Affirmed. 

Judges ARNOLD and ERWIN concur. 

FRANCES MADDOX v. COLONIAL L I F E  AND ACCIDENT INSURANCE 
COMPANY 

No. 8030DC411 

(Filed 21 October 1980) 

Insurance 152- selected risk accident policy - shooting self-inflicted - recovery 
reduced to one-fifth 

In  a n  action t o  recover t h e  face amount of a selected risk accident policy, 
the  trial court erred in entering summary judgment for plaintiff beneficiary 
where t h e  policy i n  question included a suicide exclusion and a reduction 
clause to  one-fifth of t h e  amount otherwise payable for death resultingfrom 
"shooting self-inflicted"; deceased died from a n  unintentional gunshot 
wound; the  term "shooting self-inflicted" included a n  accidental shooting of 
insured by himself; and t h e  plaintiff beneficiary was therefore entitled to 
only one-fifth of t h e  face amount of t h e  policy. 

Judge HILL dissenting. 

APPEAL by defendant from McDarris, Judge.  Judgment en- 
tered 5 February 1980 in District Court, SWAIN County. Heard in 
the Court of Appeals 28 August 1980, a t  Waynesville, North 
Carolina. 

Defendant issued a "Master Select Risk Accident Policy," 
insuring Carter Maddox for loss of life. The policy was in effect 
a t  the  time of Maddox's death on 26 October 1977. 

The deceased and his son, Keith Maddox, were a t  a water 
tank or reservoir, where they were doing some work. Keith was 
carrying a .41-caliber magnum Ruger pistol in a holster. When 
he started to work a t  the tank, Keith handed the holstered 
pistol to Carter Maddox. Thereafter, Keith heard a sound, 
looked around and saw his father sitting or lying on a bank. He 
had been wounded by a bullet from the pistol. The pistol was 
found a short distance from Carter Maddox with the muzzle end 
of the holster torn out by the discharge of the  pistol. Carter 
Maddox died a s  the result of the gunshot wound. No other 
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persons were in the vicinity a t  the time of the  incident. The 
parties agree tha t  the pistol could fire if it were dropped on the 
ground while holstered. 

Plaintiff contended t h a t  upon this evidence she was enti- 
tled to receive the face amount of the policy, $3,750. Defendant 
contends tha t  plaintiffs claim is governed by the reduction 
clause of the policy, and tha t  plaintiff is only entitled to recover 
$750. Defendant tenders t ha t  amount. 

Both plaintiff and defendant filed motions for summary 
judgment. After hearing, the court denied defendant's motion 
and entered summary judgment for plaintiff in the sum of 
$3,750. Defendant appeals. 

Holt, Haire & Bridgers, by R. Phillip Haire, for plaintiff 
appellee. 

Womble, Carlyle, Sandridge & Rice, by Allan R. Gitter and 
James M. Stanley, Jr., for defendant appellant. 

MARTIN (Harry C.), Judge. 

This appeal requires us  to construe the insurance contract 
in question. In  so doing, any ambiguity arising from the policy 
must be resolved in favor of the insured and against the com- 
pany tha t  drafted the instrument. Trust Co. v. Insurance Co., 
276 N.C. 348, 172 S.E. 2d 518 (1970). An ambiguity arises in a 
policy when "in the opinion of the  court, the language of the 
policy is fairly and reasonably susceptible to either of the con- 
structions for which the parties contend." Id. a t  354,172 S.E. 2d 
a t  522. The meaning of language used in an  insurance policy is a 
question of law. Trust Co., supra. The policy must be construed 
in i ts entirety and resort may be had to other portions of the 
policy in order to determine the meaning of a specific phrase or 
section. The policy should be so construed a s  to harmonize i t  as  
a whole, where possible. Id. An insurance contract is to be 
interpreted in the same manner a s  contracts generally, and 
unambiguous terms are  to be given their usual, ordinary and 
commonly accepted meanings. Motor Co. v. Insurance Co., 233 
N.C. 251,63 S.E. 2d 538 (1951); Brown v. Insurance Co., 35 N.C. 
App. 256, 241 S.E. 2d 87 (1978). See generally 43 Am. Jur.  2d 
Insurance 9 263 (1969). 

The portions of the policy requiring resolution are: 
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EXCEPTIONS AND REDUCTIONS 

The insurance under this policy shall not cover: (a) 
suicide while sane or insane; . . . 

For death covered by the  provisions of this policy, 
where i t  results from . . . shooting self-inflicted, . . . the 
amount payable shall be one-fifth the amount otherwise 
payable for accidental death . . . . 
We do not find any ambiguity in the provisions of the policy 

tha t  are  in dispute. Nor a re  they irreconcilable. To the contrary, 
we find the two provisions to be in harmony. Bear in mind tha t  
this is a selected risk policy. Deaths resulting from suicide 
create a higher risk to the  insurer and therefore are  excluded 
from coverage. Additionally, certain other risks that are cov- 
ered, such a s  gunshot wounds, a re  deemed by the company to 
be greater than  others; the amount payable for death from 
these causes is one-fifth of the amount otherwise payable for 
accidental death. 

Clearly, there are  only two ways tha t  one can shoot oneself 
with a pistol, causing death: (1) intentionally, t ha t  is, suicide, 
and (2) accidentally. Under the provisions set out above, where 
the shooting is intentional the policy does not afford any cover- 
age. Where the shooting is accidental, the award is reduced to 
one-fifth of the amount otherwise payable. 

Counsel for plaintiff would have us  adopt the view tha t  the 
phrase "shooting self-inflicted," in the above reduction provi- 
sion, applies only to intentional shootings by the insured. To do 
so would negate the suicide clause and create an  ambiguity 
between the two provisions. We refuse to adopt this reasoning. 

Plaintiff relies upon Lynch v. Mutual Life Ins. Co. of New 
York, 159 Pa. Super. Ct. 488,48 A. 2d 877 (1946), and National 
Security Insurance Co. v. Zngalls, 56 Ala. App. 498,323 So. 2d 384 
(1975). In  Ingalls the Alabama court in interpreting the phrase 
"shooting accidentally self-inflicted" held i t  meant "accidental- 
ly shooting oneself.'' If the  injury was caused in tha t  manner, 
plaintiff could only recover twenty-five percent of the amount 
otherwise payable. The court held tha t  the  injury to plaintiff 
was caused by a cotton bar falling on a shotgun in his auto- 
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mobile, caus ing  i t  t o  discharge,  and  t h a t  t h i s  was  not  
"accidentally shooting oneself' and therefore plaintiffs claim 
was not subject to the reduction clause. The Alabama court 
further stated tha t  to "shoot oneself' connoted tha t  the "injury 
results from direct, immediate, and conscious employment of a 
firearm by the victim," thus  distinguishing Ingalls's injury in 
which he did not have the  shotgun in his hand. 323 So. 2d a t  386. 
Although Ingalls was not concerned with the reconciliation of a 
suicide provision with a reduction provision, our result is con- 
sistent with the  Aiabama court's finding t h a t  a "shooting 
accidentally self-inflicted" means "accidentally shooting one- 
self." We do not find Ingalls helpful to plaintiffs position. 

In  Lynch the  court was concerned with a n  exclusion for 
"self-inflicted injury" and held it meant one tha t  the  insured 
willed or intended. The court was applying the  exclusion to the 
question whether chronic alcoholism was a self-inflicted injury. 
In affirming the judgment for the defendant insurance com- 
pany, the court held if the  result (alcoholism) was intended, it 
was a self-inflicted injury, whereas in our case we are  con- 
cerned with whether the event t ha t  caused the  result was inten- 
tional or accidental. The exclusion in Lynch is more similar to 
the suicide exclusion in our case than  the reduction provision. 
Again, Lynch was not concerned with the relation of a suicide 
provision and a reduction clause and we do not find it persua- 
sive or helpful. Nor do we find Parker v. Ins. Co., 188 N.C. 403, 
125 S.E. 6,39 A.L.R. 1085 (l924), analogous. There the Court was 
concerned with construing a suicide provision a s  to  whether 
accidental death a t  the hand of the insured was included in the 
meaning of death by self-destruction. 

Although we have not found any North Carolina cases 
directly in point, our holding is in accord with decisions in other 
jurisdictions. Colonial Life & Acc. Ins. Co. v. Cook, 374 So. 2d 
1288 (Miss. 1979), involved a policy with a reduction clause 
identical to the one sub judice and issued by the same company. 
Deceased was getting into his truck with a pistol tucked into his 
belt. The gun discharged, fatally wounding him. There was no 
other evidence or contention as  to cause of death. While the 
court did not analyze the policy with respect to  the  suicide and 
reduction clauses, i t  held plaintiff was only entitled to  one-fifth 
of the amount otherwise payable under the  circumstances of 
the case and the express terms of the policy. 
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In Lemmon v. Massachusetts Protective Ass'n, 53 F. 2d 255 
(N.D. Okla. 1931), the court was concerned with a policy contain- 
ing a suicide exclusion and a reduction clause to  one-fifth of the 
amount otherwise payable for death resulting from "shooting 
self-inflicted." Deceased died a s  a result of a n  unintentional 
gunshot wound. The  court  held t h e  te rm "shooting self- 
inflicted" included a n  accidental shooting of insured by himself 
and affirmed the award of damages of one-fifth the amount 
otherwise payable. The court analyzed the policy with respect 
A A1 - - - - J -  - -  J -*-J---A. 
LO LIW s~iciue a11u reuu~LlOn clauses, held they were p h i n  and 
unambiguous, and a s  such, i t  was the duty of the court to carry 
out the contract a s  actually made by the parties. 

We find both Cook and Lemmon to be indistinguishable 
from the case a t  bar  and strong authority in accord with our 
holding. The trial  court erred in denying defendant's motion for 
summary judgment and in granting plaintiffs motion. The ac- 
tions of the trial court a re  reversed and the case is remanded to 
the District Court of Swain County for the  entry of summary 
judgment in favor of defendant. 

Reversed and remanded. 

Judge CLARK concurs. 

Judge HILL dissents. 

Judge HILL dissenting. 

I dissent from the  position taken by the  majority. The trial 
court's action denying defendant's motion for summary judg- 
ment and entering summary judgment for plaintiff should be 
affirmed. Like the majority, I believe i t  is clear t h a t  "there are  
only two ways tha t  one can shoot oneself with a pistol, causing 
death . . . . "  A person can shoot himself intentionally; tha t  is, 
commit suicide. A person can also self-inflict a gunshot wound 
so tha t  the result - death - is a n  accident, although not due to 
accidental means. However, in a situation where no third party 
is involved, there is still a third way a person can die from a 
gunshot wound. A person can die from an  accidentally inflicted 
gunshot wound. See Ingalls, supra, a t  p. 385. 

Unlike the majority, I find the reasoning in Ingalls to be 
helpful. I t  does not concern me tha t  the case only deals with a 
reduction clause because, given the reasoning set forth in Ing- 
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alls, the clauses in the case sub judice would be consistent with 
each other. 

The Ingalls court states a t  p. 386 tha t  "[aln injury is 'self- 
inflicted' only when the insured wills i t  or intends to  cause it." 
"[Tlhat which is unexpected and unintended, happening by 
chance" is "accidental." Id. p. 386. As the  majority correctly 
points out, recovery was not reduced in Ingalls because the 
injury, "while accidental, was not self-inflicted." Injury did not 
result from the "direct and knowing employment of a firearm, 
but rather  from the  inadvertent application of an  intervening 
force . . . . " Id. p. 386. 

Like the majority, I believe the  policy in the instant case 
makes i t  clear t h a t  where death results from suicide, coverage 
is excluded. Like the majority, I feel compelled to harmonize 
the exclusion and reduction clauses. Unlike the majority, I do 
not believe that,  under the  terms of the policy, "[wlhere the 
shooting is accidental [coverage] is reduced . . . ." 

The policy states t ha t  i t  "provides indemnity for loss of life 
. . . caused by bodily injuries effected through accidental 
means" except as  limited by the terms of the policy. Only when 
the accidental death is caused by a self-inflicted shooting would 
coverage in this case be reduced. 

The evidence is clear. Carter Maddox died a s  the result of a 
gunshot wound. The defendant has  not shown, however, tha t  
the wound was self-inflicted; and, in view of the fact tha t  the 
pistol was still holstered when i t  discharged, I believe it is clear 
tha t  the pistol discharged by accident. 

I believe it is clear t ha t  Carter Maddox died accidentally 
and tha t  his death did not result from a "direct and knowing 
employment of a firearm." Id. p. 386. The policy must be con- 
strued in i ts  entirety and summary judgment for plaintiff 
affirmed. 
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STATE OF NORTH CAROLINA v. CARLOS RICHARD WADE, JR. 

No. 8012SC391 

(Filed 21 October 1980) 

1. Criminal Law 1 118.1- defendant's contentions not stated by court - instruc- 
tions proper 

There was no merit to defendant's contention tha t  the trial court erred 
in stating the contentions of the State without stating the contentions of 
defendant, since defendant did not object to the charge during the course of 
the trial; the trial judge did not give all the contentions of the State nor did 
he recapitulate all the evidence of the State; and there was no evidence 
favorable to the nontestifying defendant which would require aninstruction 
thereon. 

2. Rape O 6.1- first degree rape charged - assault with intent to rape properly 
submitted to jury 

In a prosecution of defendant for the first degree rape of two people, the 
trial court did not e r r  in submitting the offense of assault with intent to 
commit rape to the jury, since there was evidence of the lesser included 
offense, and there was no reasonable possibility that  a verdict of not guilty 
would have been returned had the judge failed to instruct on the lesser 
included offense. 

3. Rape § 6- rape of two victims - instructions not ambiguous 
There was no merit to defendant's contention that  the trial court's 

instructions in a rape prosecution were confusing, and there was no lan- 
guage which would suggest that  the jury should find defendant guilty of 
rape of both victims if he was found guilty of raping one of the victims. 

APPEAL by defendant from Bailey, Judge. Judgment en- 
tered 29 November 1979 in Superior Court, CUMBERLAND Coun- 
ty. Heard in the Court of Appeals 17 September 1980. 

Defendant was charged in two bills of indictment, to  wit: in 
Case No. 79CRS36555, defendant was charged with the offense 
of first-degree rape of one Catherine Thaggard, and in Case No. 
79CRS36556, defendant was also charged with the offense of 
first-degree rape of one Sue Carol Thaggard. Defendant was 
found guilty of assault with intent to  commit rape of Catherine 
Thaggard and guilty of second-degree rape of Sue Carol Thag- 
gard. 

The State's evidence tended to show tha t  the prosecuting 
witnesses, Sue Carol and Catherine Thaggard, are  sisters, ages 
eighteen and sixteen years. On Saturday, 4 August 1979, Sue 
Carol and Catherine were visiting their older sister, Emma, a t  
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her apartment in Fayetteville. Sometime after midnight, the 
defendant, who had previously dated Emma Thaggard, arrived 
a t  the apartment. After about a n  hour, defendant went into 
Emma's bedroom and lay on her bed. Emma could not get 
defendant to leave her  apartment, so Sue Carol and Catherine 
slept in the living room. About 6:00 a.m., Emma left for work. 
Emma and a cousin, Charles Whitted, who drove her  to her  job 
a t  a nursing home, were able to persuade defendant to  leave the 
apartment a t  the same time they were leaving. However, defend- 
an t  returned to the apartment within a few minutes and asked 
Sue Carol and Catherine to  let him in the apartment to look for 
his keys. Once inside the  apartment, defendant drew a knife 
and forced the sisters to go into the bedroom and undress. He 
first forced Sue Carol to have sexual intercourse while he lay on 
the bed. He then told Catherine to assume the same position as  
her sister. 

Defendant then left the apartment after threatening to 
harm the sisters if they told anyone about the incident. During 
the incident, Randy Herring, a friend of Sue Carol, was asleep 
on a couch in the living room. The sisters awakened him approx- 
imately one hour after the defendant left. The sisters returned 
to their home, a t  which time Sue Carol told her  mother tha t  
they had been raped. However, the police were not called until 
the following Friday when Emma heard of the alleged rapes 
from Sue Carol and informed the police. Neither girl was ex- 
amined by a doctor. 

Defendant did not offer any evidence, and from a consoli- 
dated judgment of active imprisonment of not less than  seven 
nor more than twenty-eight years, defendant appealed. 

Attorney General Edmisten, by Associate Attorney Jane  P. 
Gray and Deputy Attorney General William W. Melvin, for the 
State. 

James D. Little, for defendant appellant. 

ERWIN, Judge. 

Defendant presents three assignments of error with refer- 
ence to the charge of the  trial court to the jury: (1) The court 
erred in stating the  contentions of the State but failed to state 
the contentions of defendant. (2) The court erred in instructing 
the jury as  to the lesser included offense of assault with intent 
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to commit rape. (3) The court erred by giving confusing instruc- 
tions. We do not agree with defendant and find no prejudicial 
error in his trial. 

Statement of Contentions 

[I] The record does not reveal any objections to the charge 
given during the course of the trial. Our general rule is tha t  
objections to the charge in reviewing and stating the conten- 
tions of the parties must be made before the jury retires so as  to 
afford the trial fudge an  opport.lunity for correction; otherwise, 
they are deemed to have been waived and will not be considered 
on appeal. State v. Hewett, 295 N.C. 640,247 S.E. 2d 886 (1978); 
State v. Virgil, 276 N.C. 217,172 S.E. 2d 28 (1970); State v. Goines, 
273 N.C. 509, 160 S.E. 2d 469 (1968). The question comes a s  to 
whether or not the additional rule applies in the case sub judice; 
tha t  is, where the  trial judge in his charge states fully the 
contentions of the State but fails to give any contentions of the 
defendant. In  t ha t  event, the party whose contentions have 
been omitted is not required to object or otherwise bring the 
omissions to the attention of the trial court. State v. Hewett, 
supra; State v. Crawford, 261 N.C. 658, 135 S.E. 2d 652 (1964). 

The court instructed the jury, inter alia: 

"In this case the State has offered evidence tha t  in 
substance tends to show tha t  early on the morning of Au- 
gust the 5th of this year, the defendant, Carlos Richard 
Wade, Jr., threatened the life of Catherine Thaggard and 
Sue Carol Thaggard with a knife which has been described 
as  I recall the testimony about so long (indicating) with a 
brown handle  a n d  wi th  a case. T h a t  by t h e  use  or 
threatened use of tha t  weapon, he induced Sue Carol Thag- 
gard to engage in the  act of sexual intercourse with him 
and he attempted to require Catherine Thaggard to have 
intercourse with him but according to her testimony only a 
small amount of penetration was accomplished and tha t  
the act of intercourse was not in fact completed. 

DEFENDANT'S EXCEPTION #1 

There is a great deal of other evidence offered by the 
State relating to the various events of this evening but I 
think the evidence which I have recited is sufficient for the 
purposes of these instructions to you." 
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The record is clear tha t  Judge Bailey did not give all the conten- 
tions of the State nor did he recapitulate all the evidence of the 
State. We hold tha t  defendant has waived his right to challenge 
the instructions by his failure to object a t  trial. In  State v. 
Sanders, 298 N.C. 512,259 S.E. 2d 258 (lgi'g), our Supreme Court 
held tha t  where the defendant did not testify a s  in the case sub 
judice, but where certain evidence was brought out on cross- 
examination which tended to exculpate defendant, and where 
the State's evidence itself tended to raise inferences favorable 
to defendant, the tria! court cerr?rr?itted error ir? its instructims 
where it failed to state any of the evidence favorable to defend- 
an t  to the extent necessary to explain the application of the 
law thereto. 

Defendant contends tha t  the following evidence is favor- 
able to him: (1) Witness Randy Herring had spent the entire 
night from about 12:OO midnight or 1:00 a.m. on the couch beside 
the door leading to the bedroom where the alleged rapes oc- 
curred. (2) There was no medical evidence offered. (3) Neither 
victim mentioned the alleged rape to Randy Herring, Charlie 
Whitted, Jr., her  grandmother, or her  aunt  on 5 August 1979, the 
date of the events in question. Randy Herring testified: 

"When I woke up, Sue and Catherine were both calling me. 

They did not shake me to wake me up, they were just 
standing in the door calling me, but they said they had 
threw some water on me a t  first. When I woke up they were 
standing in the door and neither one of them said anything 
to me a t  tha t  point about anything tha t  had happened. I'd 
say tha t  the first time either one of them told me anything 
about what had happened was about four weeks or five." 

Charlie Whitted, Jr. testified: 

"They came over later on around about 9:30 or 10, some- 
thing like tha t  and woke me up and I took them back, 
dropped them off a t  my aunt's house and went home. They 
did not tell me anything about what had happened to them. 

. . . I could not tell tha t  there was any difference in 
them than  they looked the night before. They just didn't 
say nothing when we was riding; they did not say anything 
about Carlos or Randy." 
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The reasonable inference from the  above evidence does not 
rise to the status of a defense to  t he  offenses charged. This 
evidence as  other evidence was for the  jury to consider in decid- 
ing on defendant's guilt or innocence. The court instructed the 
jury: 

"You should not consider t h a t  I have mentioned the 
evidence to you for the purpose of refreshing your recollec- 
tion. I have not. Should you find t h a t  your recollection of 
what the evidence indicates was differs [sic] from what 
either I or the  lawyers have stated to  you, you should 
disregard what we have said about the  evidence and be 
guided in your deliberations solely by your own recollection 
of what the evidence in the case was. I have not made any 
attempt as  I stated to  recite all the  evidence. You should 
not consider by tha t  fact t ha t  all the  evidence is not impor- 
tant.  You should consider all of the  evidence tha t  you have 
heard a t  least to the  extent of deciding what evidence you 
believe and what the  importance of tha t  evidence is in the 
light of the other believable evidence." 

We find no merit in this contention of defendant. 

The Lesser Included Offense 

[2] Defendant contends tha t  "[tlhere was no evidence what- 
soever presented tha t  [defendant] committed the  offense of 
assault with intent to commit rape. The evidence of the State 
indicated tha t  he  was guilty of either first or second degree rape 
or not guilty." 

The determinative factor for charging the jury on a lesser 
included offense is the presence of evidence offered a t  trial from 
which a jury could find tha t  such a crime of a lesser degree was 
committed. 

In  State v. Roy and State v. Slate, 233 N.C. 558,559,64 S.E. 
2d 840, 841 (1951), our Supreme Court held: 

"The defendant Roy contends tha t  since all the evi- 
dence pointed toward the crime of rape, and the State not 
having asked for a conviction of tha t  crime, t h a t  his motion 
for nonsuit on the charge of assault with intent to commit 
rape should have been allowed. The contention is without 
merit. For, i t  is well settled t h a t  an  indictment for an  
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offense includes all the  lesser degrees of the same crime. S. 
v. Moore, 227 N.C. 326,42 S.E. 2d 84; S. v. Gay, 224 N.C. 141, 
29 S.E. 2d 458; S. v. Jones, 222 N.C. 37,21 S.E. 2d 812; S. v. 
High, 215 N.C. 244,l S.E. 2d 563; S. v. Williams, 185 N.C. 685, 
116 S.E. 736; S. v. Hill, 181 N.C. 558, 107 S.E. 140. And 
although all the evidence may point to the commission of 
the graver crime charged in a bill of indictment, the  jury's 
verdict for a n  offense of a lesser degree will not be dis- 
turbed, since i t  is favorable to the defendant. G.S. 15-169; S. 
w. Bentiey, 223 K.Z. 563,27 S.E. 2d 738; S. v. gay-veg, 228 N.C. 
62, 44 S.E. 2d 472; S. v. Matthews, 231 N.C. 617, 58 S.E. 2d 
625." 

Relying on State v. Ray, 299 N.C. 151,261 S.E. 2d 789 (1979), 
defendant contends tha t  in his case, there existed a reasonable 
possibility tha t  he would have been acquitted had not the  lesser 
offense been erroneously submitted, the error is prejudicial, 
and he is entitled to  appellate relief. 

Catherine Thaggard testified: 

"Nothing happened after I got up in position on top of the 
defendant, Carlos Wade. He was forcing hisself [sic] into me. 
When I say he was forcing himself into me I mean he was up 
there forcing his penis into my private. He actually forced 
his penis a little into my vagina or private part  and tha t  is 
when I started crying." 

We hold the evidence supported the verdict returned, and there 
was no reasonable possibility t ha t  a verdict of not guilty would 
have been returned had the judge failed to instruct on the 
lesser included offense. If there were error from the  instruction 
complained of, such was favorable to defendant and harmless. 

Confusing Instructions 

[3] In this contention, defendant states tha t  the court's in- 
structions considered a s  a whole are  confusing, thereby de- 
nying him his right to due process of law and equal protection of 
the law. 

In reviewing the  charge of a trial court, this Court must 
read and consider the  charge a s  a whole. When a charge pre- 
sents the law fairly and clearly to the jury, i t  will afford no 
ground for reversing the  judgment, though some of the  express- 
ions, when standing alone, might be regarded as  erroneous. 
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State v. Hall, 267 N.C. 90,147 S.E. 2d 548 (1966); State v. Exum, 
138 N.C. 599,50 S.E. 283 (1905). Defendant calls our attention to 
State v. Patterson, 39 N.C. App. 243,249 S.E. 2d 833 (1978), which 
he contends is authority which would require us  to reverse the 
judgment entered by the  trial court and award defendant a new 
trial. We do not agree. In  Patterson, the charge in question was 
susceptible to the construction tha t  the jury should convict all 
defendants if i t  found one of them guilty. In  the case subjudice, 
only one defendant was tried; there were two victims who 
alleged tha t  they had been raped. We do not find ambiguity in 
the charge when considered a s  a whole, nor do we find any 
language that would suggest that the jury should find defend- 
an t  guilty of rape of both victims if he was found guilty of 
raping one of the victims. We hold this assignment of error to be 
without merit. 

I n  the trial of defendant, we find 

No error. 

Judges ARNOLD and WELLS concur. 

MARTHA A. VESTAL v. TOM R. VESTAL 

(Filed 21 October 1980) 

Evidence 8 32.2; Husband and Wife 8 11.2 - separation agreement - provision not 
ambiguous - parol evidence inadmissible 

A provision of a separation agreement in which defendant husband 
agreed "at the time of divorce decree to execute a document assigning his 
interest to said household" to plaintiff wife was unambiguous and required 
defendant to transfer a fee simple estate to the wife; therefore, parol evi- 
dence was not admissible to show that  the parties intended the assignment 
of plaintiff's interest in the home to be in trust for the benefit of their child 
where it appears from the terms of the separation agreement that  it was the 
intent of both parties for the instrument to represent fully their mutual 
intentions regarding the home. 

APPEAL by defendant from Thornburg, Judge. Judgment 
entered 25 March 1980 in Superior Court, BUNCOMBE County. 
Heard in the Court of Appeals 28 August 1980, a t  Waynesville, 
North Carolina. 
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Plaintiff, Martha A. Vestal, brings this action seeking to 
compel defendant, Tom R. Vestal, to  convey to plaintiff, in fee 
simple, all his interest in a home acquired by the parties as  
husband and wife. 

Plaintiff and defendant were married 14 April 1962. They 
entered into and signed a separation agreement dated 1 
September 1974. The document was prepared by defendant, 
who is an  attorney. 

The separation agreement provides the foliowing: 

(1) Martha shall have custody and care of their one 
child John Wallace and dog Max. 

(2) Martha shall have the  right of residence in the 
household a t  37 Brookcliff Drive during the  period of 
separation and Tom further agrees a t  the time of divorce 
decree to execute a document assigning his interest to said 
household to  Martha . . . Martha agrees to maintain the 
household and belongings therein in good condition except- 
ing for normal wear and tear  a t  her own expense and/or 
with the  funds to  be provided by Tom hereinafter set forth. 

(3) Tom shall make so long a s  able and until the decree 
of divorce a monthly payment to Martha in the  amount of 
$400.00 on or about the third day of each month, said 
monies to be applied by Martha to  the care and welfare of 
John Wallace and Max, including day care when necessary, 
and further toward all payments of outstanding accounts 
due on the  residence and household a t  37 Brookcliff Drive, 
including mortgage notes and escrow payments, home in- 
surance, utilities and normal upkeep. 

(4) Each party shall be responsible hereafter only for 
debts incurred by tha t  party . . .. 

(5) Tom shall have reasonable visitation rights, includ- 
ing a t  least once each two weeks. 

The agreement also allocated certain items of personal proper- 
ty  to defendant upon decree of divorce. 

Plaintiff was granted a n  absolute divorce from defendant 
on 12 October 1979. She then demanded tha t  defendant execute 
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and deliver a deed to her, pursuant to  the separation agree- 
ment. Defendant refused to convey his interest in the property 
in fee simple, alleging tha t  the parties' intention was to trans- 
fer the home in t rust  for the benefit of their child. Plaintiff 
began this action on 5 December 1979 and later moved for 
summary judgment. Upon hearing, the  trial  court granted 
plaintiffs motion and ordered all defendant's interest in the 
property to be transferred to plaintiff. 

Defendant appeals from the entry of summary judgment. 

Russell  & Greene,  b y  W i l l i a m  E.  Greene,  for plaintiff  
appellee. 

John A. Powell for defendant appellant. 

MARTIN (Harry C.), Judge. 

In  this appeal we are  asked to  interpret part  of paragraph 2 
of the separation agreement, set  out above. In  tha t  paragraph 
defendant agreed to "execute a document assigning his in- 
terest to said household" to plaintiff. Defendant contends tha t  
this language is ambiguous and tha t  the parties intended the 
assignment of his interest to be in t rust  for the benefit of the 
child, John Wallace. Defendant assigns a s  error the  trial court's 
conclusion of law tha t  there is no genuine issue a s  to any mate- 
rial fact and the  entry of summary judgment. He argues tha t  
his introduction of par01 evidence, without objection by plain- 
tiff, as  to the meaning of the disputed term was sufficient to 
preclude summary judgment. We cannot agree. 

In  his pleadings defendant alleged tha t  "[ilt was a t  no time 
the intention of either the Plaintiff or the Defendant tha t  the 
document . . . be considered a total integration of all agree- 
ments by and between the parties . . . . " The evidence indicates 
tha t  the separation agreement was a product of many discus- 
sions and negotiations between plaintiff and defendant. With 
respect to the division of property and the  responsibility for 
maintenance of the  home and care of the child the instrument 
clearly demonstrates tha t  the parties intended the wife to re- 
tain full control over the household pending divorce. Defend- 
ant's only duty was to contribute $400 per month toward John 
Wallace's care and maintenance of the home. His obligation was 
to last only until a divorce decree was obtained. Upon divorce 
defendant was given the right to remove certain items of per- 
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sonal property. This implies tha t  he was to have no more in- 
volvement in the management of the  household and tha t  plain- 
tiff was to be completely and solely responsible thereafter. We 
must conclude from the  terms of the  agreement tha t  both par- 
ties meant for the instrument to fully represent their mutual 
intentions regarding the home. 

Because the document appears to be complete, defendant 
may not introduce parol evidence tha t  adds to or contradicts 
the express terms. 

I t  appears to  be well settled in this jurisdiction tha t  
parol testimony of prior or contemporaneous negotiations 
or conversations inconsistent with a written contract en- 
tered into between the parties, or which tends to substitute 
a new or  different contract for the one evidenced by the 
writing, is incompetent. 2 Stansbury's N.C. Evidence § 253 
(Brandis Rev. 1973). This rule applies where the writing 
totally integrates all the terms of a contract or supersedes 
all other agreements relating to the transaction. The rule 
is otherwise where i t  is shown tha t  the writing is not a full 
integration of the  terms of the  contract. The terms not 
included in the writing may then be shown by parol. Id., § 
252. 

Craig v. Kessing, 297 N.C. 32,34-35,253 S.E. 2d 264,265-66 (1979). 
Defendant relies on Beal v. Supply Co., 36 N.C. App. 505, 244 
S.E. 2d 463 (1978), a s  authority for allowing his parol evidence to 
be accepted as  competent to prove a n  agreement to create a 
trust,  thus  precluding summary judgment against him. In  
Beal, this Court was construing a n  employment contract, which 
the parties agreed was only partially contained in the writing. 
Here we have no such concurrence between plaintiff and defend- 
ant. In  Beal, we stated: "When a contract is reduced to writing, 
parol evidence cannot vary i ts  terms. When a contract is partial- 
ly parol and partially written, parol evidence may prove parol 
terms." Id. a t  508,244 S.E. 2d a t  465. We are not persuaded by 
defendant's contention tha t  the parties' total agreement con- 
cerning the transfer of the  home was not reduced to writing. 
Defendant may not add to the  written document. 

Although parol evidence may not be allowed to vary, add to, 
or contradict an  integrated written instrument, Emerson v. 
Carras, 33 N.C. App. 91, 234 S.E. 2d 642 (1977), a n  ambiguous 
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term may be explained or construed with the aid of parol evi- 
dence. Medders v. Medders, 40 N.C. App. 681, 254 S.E. 2d 44 
(1979). See 40 A.L.R. 3d 1384 (1971). The document in question 
makes no mention of transfer to plaintiff in any form other than 
a legal estate in fee simple. The law favors creation of a fee 
simple estate unless it is clearly shown a lesser estate was 
intended. See N.C. Gen. Stat. 39-1. I t  is true, as  defendant points 
out in his brief, tha t  a t rust  may be created by oral agreement. 
Thompson v. Davis, 223 N.C. 792,28 S.E. 2d 556 (1944). To prove 
the existence of a parol trust,  however, the evidence must be 
6 4  clear, strong and convincing- t ha t  a 'mere preponderance' of 
the evidence is not sufficient to  establish a parol trust." Paul  v. 
Neece, 244 N.C. 565,568,94 S.E. 2d 596,599 (1956). See also Wells 
v. Dickens, 274 N.C. 203,162 S.E. 2d 552 (1968). No such evidence 
is apparent in this case; we hold tha t  the phrase "to execute a 
document assigning his interest" is unambiguous on its face. 

An apparently precise term still may be latently ambiguous 
when "by reason of extraneous facts the definite and certain 
application of those words is found impracticable." Miller v. 
Green, 183 N.C. 652,654,112 S.E. 417,418 (1922). In  such cases 
"preliminary negotiations and  surrounding circumstances 
may be considered for the purpose of determining what the 
parties intended - i.e., for the purpose of ascertaining in what 
sense they used the ambiguous language, but not for the pur- 
pose of contradicting the written contract or varying its terms." 
Id. a t  654, 112 S.E. a t  417-18. See also Emerson, supra. 

In  Rhoades v. Rhoades, 44 N.C. App. 43, 260 S.E. 2d 151 
(1979), we addressed a similar issue in the interpretation of a 
separation agreement. In  Rhoades the  document contained the 
following paragraph: 

9. The parties hereto agree tha t  Husband shall pay to  
the Wife the sum of $350.00 per month as  child support for 
the two minor children of the marriage; said payments to 
continue until the two minor children reach the  age of 
eighteen (18) years. 

Id. a t  43,260 S.E. 2d a t  152. Upon the  older child's attaining the 
age of eighteen the husband attempted to reduce the monthly 
payment by one-half. Because the  agreement did not allocate 
any definite part  of the payment to each child, this Court held: 
"[Tlhe language of paragraph 9 of the separation agreement 
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executed by the  parties is plain and unambiguous and its effect 
is a question of law for this Court. We further hold i t  constitutes 
an absolute obligation. . .."Id. a t  45,260 S.E. 2d a t  153. In view 
of the total separation agreement in the case a t  bar, we hold 
tha t  Rhoades controls and defendant may not rely on par01 
evidence to  show tha t  a conveyance in t rust  was intended. 

Further  supporting our decision is the fact t ha t  the docu- 
ment in dispute was prepared by defendant. "It is a rule of 
contracts t ha t  in case of disputed items, the interpretation of 
the contract will be inclined against the person who drafted it." 
Contracting Co. v. Ports Authority, 284 N.C. 732,738,202 S.E. 2d 
473,476 (1974). Defendant is a n  attorney. He should be familiar 
with the language of the law. If he and plaintiff had intended a 
t rust  to be created a t  the time he prepared the separation 
agreement, he undoubtedly would have drafted it to so read. 

There is no evidence of an  agreement between plaintiff and 
defendant to  create a trust.  Defendant's affidavit specifically 
negates such a n  agreement, in t ha t  he states "there is a lack of 
understanding between Plaintiff and Defendant" concerning 
this issue. Defendant has offered only his own allegations of the 
parties' subjective intent. I t  is not the understanding or intent 
of one of the parties tha t  controls the interpretation of a con- 
tract, but the  agreement of both parties. Lumber Co. v. Lumber 
Co., 137 N.C. 431,49 S.E. 946 (1905); Rhoades v. Rhoades, supra. 
Under Rule 56(e) of the North Carolina Rules of Civil Proce- 
dure, we find tha t  the entry of summary judgment was proper. 

We affirm. 

Judges CLARK and HILL concur. 
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JESSE T. CLARK, EMPLOYEE, PLAINTIFF, V. BURLINGTON INDUSTRIES, 
EMPLOYER, AND LIBERTY MUTUAL INSURANCE COMPANY, CARRIER, 

DEFENDANTS 

No. 8010IC237 

(Filed 21 October 1980) 

1. Master and Servant 5 68- workers' compensation - pulmonary disease not 
compensable 

Evidence was sufficient to  support the  Industrial Commission's finding 
t h a t  plaintiff's pulmonary disease was not compensable under the  Workers' 
Compensation Act where one doctor stated t h a t  plaintiff's bronchitis "may 
be job related although t h e  heavy smoking in the  past must  be considered a 
major etiologic factor," and another doctor stated t h a t  there was no Monday 
exacerbation of plaintiff's symptoms. 

2. Master and Servant 5 68- workers' compensation - employee not entitled to 
additional physical exam 

Plaintiff, who filed a claim under the  Workers' Compensation Act for an 
alleged occupational disease resulting from exposure to  cotton dust, was not 
entitled to  a n  additional panel physical examination under G.S. 97-27(b), 
since t h a t  s ta tu te  provides for a n  additional examination if there is a ques- 
tion a s  to  t h e  percentage of permanent disability, but  t h a t  was not the  
question in this  case. 

APPEAL by plaintiff from order of North Carolina Industrial 
Commission entered 1 October 1979. Heard in the Court of 
Appeals 11 September 1980. 

Plaintiff filed a claim under the Workers' Compensation Act 
for an alleged occupational disease resulting from exposure to 
cotton dust. Hearings were held before the Chairman of the 
Industrial Commission in Raleigh and before a Deputy Com- 
missioner in Durham. The evidence showed tha t  plaintiff was 
employed by Burlington Industries for approximately 37 years. 
He worked from 1934 until 1971 principally as  a loom fixer in the 
weave room but "pretty infrequently" he also worked in the 
card room. 

Plaintiff testified tha t  he was almost 62 years of age a t  the 
time of the hearing and tha t  he had smoked a "pack or a half a 
pack" of cigarettes a day since he was "a teenager." He quit for 
three years approximately 25 years ago "because [he] had a 
spot on [his] lungs," and he "had surgery as  a result of that." He 
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also testified tha t  he first noticed he had breathing problems 
three or four years before he retired. 

Dr. Herbert 0. Sieker, a member of the Industrial Commis- 
sion's Textile Occupational Disease Panel testified, and by stip- 
ulation the Hearing Commissioner considered written reports 
from three  other doctors. Dr. Sieker said in answer to  a 
hypothetical question tha t  plaintiff was disabled for work be- 
cause of a chronic lung disease, and in his opinion, cotton dust 
was a factor contributing to  his chronic obstructive lung dis- 
ease. On cross-examination, he stated: "it is not uncommon to 
find persons with the same degree of lung impairment as  Mr. 
Clark who have not been exposed to cotton dust, who have not 
worked in textile mills." 

A letter from plaintiffs family physician, Dr. W.E. Adair, 
was introduced into evidence in which Dr. Adair stated tha t  
plaintiff was totally disabled "due to  severe chronic obstructive 
pulmonary disease. . . . [Plaintiffs] history of cotton dust expo- 
sure" would "have to be considered as  a causative factor." 

A letter dated 13 January 1972 from Dr. Tryggvi Asmunds- 
son of Duke University Medical Center was received in evi- 
dence. Dr. Asmundsson said plaintiff had chronic bronchitis, 
status post right upper lobectomy and right phrenic nerve 
crush for TB, peptic ulcer disease, mild hypertension, and 
nephrolithiasis; tha t  plaintiff had no evidence of emphysema or 
classical byssinosis; and tha t  his "bronchitis may be job related 
although the heavy smoking in the past must be considered a 
major etiologic factor." 

Dr. Charles D. Williams, a member of the Industrial Com- 
mission's Textile Occupational Disease Panel, examined plain- 
tiff on 28 January 1977. His report was introduced into evi- 
dence. In  i t  he said: "[Plaintiffl gives the history of gradual 
onset of dyspnea on exertion which began about 3 yrs. prior to 
his retirement . . . . [Tlhere was no history of any Monday ex- 
acerbation of symptoms such a s  chest tightness, dyspnea, 
cough or wheezing." Dr. Williams listed chronic bronchitis and 
no evidence of byssinosis among his impressions and expressed 
no opinion a s  to whether the  bronchitis was job related. 

Chairman William H. Stephenson entered an  opinion and 
award in which he found among others the following facts: 
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"9. Plaintiff does not have the disease byssinosis and 
does not suffer from any condition which has been proven 
to be due to causes and conditions which are characteristic 
of and peculiar to his particular trade, occupation, or em- 
ployment. 

10. Plaintiff is not suffering from an  occupational dis- 
ease." 

Chairman Stephenson denied compensation. The Full Commis- 
sion adopted the opinion and award or" Chairman Stephenson 
with one dissent. Plaintiff appealed. 

Hassell and  Hudson, by Charles R. Hassell, Jr. for plaintiff 
appellant. 

Smith, Anderson, Blount, Dorsett, Mitchell and Jernigan, by 
C. Ernest Simons, Jr., for defendant appellees. 

WEBB, Judge. 

[I] Plaintiff bases his claim for disability benefits on G.S. 97- 
53(13) and G.S. 97-52. G.S. 97-52 provides tha t  a disablement 
from an  occupational disease under G.S. 97-53 shall be treated 
as  an  accident under the Workers' Compensation Act. G.S. 97- 
53(13) defines an  occupational disease as: 

Any disease, other than  hearing loss covered in another 
subdivision of this section, which is proven to be due to 
causes and conditions which a re  characteristic of and 
peculiar to  a particular trade, occupation or employment, 
but excluding all ordinary diseases of life to which the 
general public is equally exposed outside of the employ- 
ment. 

Finding of fact number nine is sufficient to support the conclu- 
sion tha t  plaintiff's pulmonary disease is not compensable. 

If from a reading of the whole record the evidence supports this 
finding of fact, we are bound by it. Booker v. Medical Center, 297 
N.C. 458, 256 S.E. 2d 189 (1979) and Moore v. Stevens & Co., 47 
N.C. App. 744, 269 S.E. 2d 159 (1980). We hold the  whole 
record does support this finding of fact. Dr. Asmundsson's 
statement t ha t  there is no evidence of byssinosis, tha t  "[hlis 
bronchitis may be job related although the heavy smoking in 
the past must be considered a major etiologic factor" and the 
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report of Dr. Williams t h a t  there was no history of any Monday 
exacerbation of symptoms support this finding. The plaintiff 
has the burden of proving his claim is compensable. Henry v. 
Leather Co., 231 N.C. 477,57 S.E. 2d 760 (1950). Although there is 
competent evidence to the contrary, we cannot hold tha t  the 
Hearing Commissioner's finding of fact is not supported by the 
whole record. 

[2] Plaintiff also assigns a s  error the denial of his motion for an  
additional panel physician examination. He contends he was 
entitled to such an  examination under G.S. 97-27(b) which pro- 
vides in part: 

(b) In  those cases arising under this Article in which 
there is a question as  to the percentage of permanent dis- 
ability suffered by an  employee, if any employee, required 
to submit to a physical examination under the  provisions of 
subsection (a) is dissatisfied with such examination or the 
report thereof, he shall be entitled to have another ex- 
amination by a duly qualified physician . . . designated by 
him and paid by the employer or the Industrial Commission 

The order denying the plaintiffs motion held the plaintiff was 
examined pursuant to  G.S. 97-89 which does not provide for 
examination by a n  additional physician. We do not believe i t  is 
helpful to the  defendant whether he was examined pursuant to 
G.S. 97-27(b) or G.S. 97-89. G.S. 97-27(b) provides for a n  addition- 
al examination if there is a question as  to the  percentage of 
permanent disability. That is not the question in this case. G.S. 
97-89 does not provide for a n  additional examination. This 
assignment of error is overruled. 

Affirmed. 

Judges VAUGHN and MARTIN (Robert M.) concur. 
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IN THE MATTER OF RUBY FRICK 

No. 8010DC445 

(Filed 21 October 1980) 

Insane Persons 5 1.2- involuntary commitment - dangerousness to self - suffi- 
ciency of findings 

The trial court's determination in a n  involuntary commitment proceed- 
ing t h a t  respondent was dangerous to  herself was supported by t h e  court's 
findings, which in t u r n  were supported by competent evidence, t h a t  respon- 
dent had no home or  place to  stay; in t h e  past respondent had lived in her 
automobile except for nights spent in  motel rooms with men she met in motel 
lounges; respondent was not able to  say what she was going to do to make 
money in order to  get  a place to s tay or to  be able to  eat;  she exhibited a 
thought disorder and impaired judgment relating to plans for self-care; she 
exhibited a psychotic mood disorder with pressured speech, loose associa- 
tions, tangential thinking, and labile emotions, often laughing or  singing 
inappropriately and switching to crying; and, if released, respondent would 
become psychotically manic, would decompensate rapidly, and  her  psychia- 
tric decompensation would likely lead t o  fights associated with prostitution 
and money. 

APPEAL by respondent from Bason, Judge. Order entered 24 
January 1980 in District Court, WAKE County. Heard in the 
Court of Appeals on 7 October 1980. 

This is a n  appeal from an  involuntary commitment pro- 
ceeding held pursuant to G.S. § 122-58.7. After a hearing, Judge 
Bason made the following pertinent findings and conclusions: 

1. Respondent is separated from her husband and her 
husband has custody of their children, living in their home 
in Albemarle. 

4. On arriving in Raleigh in July 1979, respondent be- 
gan living in her  automobile. 

5. Respondent continued to live in her automobile ex- 
cept when occupying someone else's motel room in Raleigh, 
from July 1979, until she unlawfully returned to the prem- 
ises of her  husband and children, which caused her  to be 
convicted on trespass charges and imprisoned a t  Women's 
Correctional Center for a little over one month shortly 
preceding her  admission to the  hospital. Respondent's 
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automobile was placed in storage in Albemarle where it 
remains to this date. 

6. While living in her  automobile in Raleigh respondent 
would, from time to time, frequent lounges a t  motels where 
she would meet men and go with them to their motel rooms 
to spend the night. 

7. Respondent acknowledged tha t  on one occasion after 
leaving prison while her automobile was still in storage in 
Albemarle, she went with a man from a lounge to his room 
for prostitution. Respondent stated in court, "I was forced 
to do this." 

8. On tha t  occasion respondent was to sell herself for 
$2G.00. Respondent managed t o  ge t  possession of the  
$20.00 and left the room. She denied performing the sexual 
act, but does not consider her  conduct as  stealing. 

10. Immediately preceding respondent's admission to 
Dorothea Dix Hospital she was brought to the W.H. Trent- 
man Mental Health Center in  Raleigh where she was seen 
by Dr. Zarzar. 

11. Respondent was not eligible for day hospital treat- 
ment because she had no place to stay, no home; and Dr. 
Zarzar initiated this proceeding for involuntary commit- 
ment with a petition. 

12. At the time of admission to Dorothea Dix Hospital 
respondent was not able to say what she was going to do to 
make money in order to get a place to  stay or to  be able to 
eat. She had nowhere to go. She had no plans for where to 
go, other than  back to her  car  (in storage) or to go back to 
her  husband's house (where she was arrested for trespass). 

13. At the  time of admission to the  hospital respondent 
exhibited a thought disorder and impaired judgment relat- 
ing to plans for self care. She exhibited a psychotic mood 
disorder with pressured speech, loose associations, tangen- 
tial thinking and labile emotions, often laughing or singing 
inappropriately and switching to crying. 

14. Respondent suffers from manic depressive illness. 
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15. Respondent has  been a patient a t  Dorothea Dix 
Hospital on three previous occasions. 

18. Respondent would become psychotically manic if 
released. She would decompensate rapidly. Her psychiatric 
decompensation is likely to lead to fights associated with 
prostitution and money. 

The Court concludes as  a matter of law tha t  respondent 
is dangerous to herself in that :  (a) she would be unable 
without care, supervision and the continued assistance of 
others, not otherwise available, to  exercise self-control, 
judgment and discretion in the  conduct of her daily respon- 
sibilities and social relations, and unable to satisfy her 
need for nourishment, personal or medical care, shelter, 
self protection and safety; and (b) by reason of respondent's 
severely impaired insight and judgment there is a reason- 
able probability of serious physical debilitation to herself 
within t h e  nea r  fu ture  unless adequate  t reatment  is 
afforded. 

From an  order committing respondent to Dorothea Dix Hospi- 
tal for a period not exceeding ninety days, respondent appealed 
pursuant to  G.S. § 122-58.9. 

Attorney General Edmisten, by Associate Attorney Steven 
F. Bryant, for the State. 

Dorothy E. Thompson, for the respondent appellant. 

HEDRICK, Judge. 

Respondent contends in he r  first assignment of error, 
based on Exceptions nos. 1,2, and 3, tha t  Findings of Fact nos. 7, 
8, and 18 are  not supported by the evidence. We disagree. At the 
hearing, respondent testified: 

I'm talking about staying with people t ha t  I've met. Some 
of these a re  men. But in my book you have to accept charity 
where charity is offered. And if you can handle the situa- 
tion, I feel like. I meet these men a t  the  lounge. No, no I 
don't go for stuff like t ha t  but it's better than, if my car is in 
Albemarle, I was forced to do this. 
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Respondent further testified tha t  on one occasion she was a t  
Jonnie's Lounge, where 

there was this guy who kept wanting me to  you know, but I 
said well if I'm not going to sleep anyway I might as  well get 
up and walk somewhere else. Because this kind of thing I 
can't, well he had offered me twenty dollars so I just picked 
it up and carried it with me. If you want to call i t  stealing, I 
don't, because one way or the other it would have been dirty 
money. 

In addition, Dr. Fahs, who had respondent under his care while 
she was a t  Dorothea Dix Hospital, testified t h a t  "[wlere Ms. 
Frick not receiving treatment a t  this hospital, I would be afraid 
that  she would become psychotically manic again" and tha t  "I 
would be afraid tha t  she would decompensate rapidly again and 
maybe endanger herself." Dr. Fahs also testified tha t  "[iln her 
condition" respondent had been arrested for trespassing, but 
"[ilt may not be so benign next time," and tha t  "with her 
psychiatric decompensation I feel [it] would likely lead to fights, 
. . ." We think i t  patently obvious from this testimony tha t  the 
challenged findings of fact are  amply supported by the  evidence 
and thus this assignment of error is meritless. 

By his second assignment of error, respondent contends 
that  there is "insufficient competent evidence to  support a 
conclusion tha t  the respondent is dangerous to herself." We do 
not agree. G.S. § 122-58.7(i) provides in pertinent par t  as  follows: 

To support a commitment order, the court is required to 
find, by clear, cogent, and convincing evidence, tha t  the 
respondent is mentally ill or inebriate, and dangerous to 
himself or others,. . . The court shall record the  facts which 
support i ts  findings. 

The phrase "dangerous to himself' is defined in G.S. § 122- 
58.2(1)(a) as  follows: 

"Dangerous to himself' shall mean tha t  within the recent 
past: 

1. The person has  acted in such manner a s  to evidence: 

I. That he would be unable without care, supervi- 
sion, and the continued assistance of others not 
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otherwise available, to exercise self-control, judg- 
ment, and discretion in the conduct of his daily 
responsibilities and social relations, or to satisfy 
his need for nourishment, personal or medical 
care, shelter, or self-protection and safety; and 

11. That there is a reasonable probability of serious 
physical debilitation to him within the near fu- 
tu re  unless adequate treatment is afforded pur- 
suant  to this Article. A showing of behavior tha t  
is grossly irrational or of actions which the per- 
son is unable to control or of behavior tha t  is 
grossly inappropriate to the situation or other 
evidence of severely impaired insight and judg- 
ment shall create a prima facie inference tha t  the 
person is unable to care for himself; . . . 

Our function on this appeal is to determine whether the court's 
ultimate finding tha t  respondent was dangerous to herself is 
indeed supported by the facts which the court recorded in its 
order as supporting tha t  finding, and whether, in any event, 
there was competent evidence to support such a finding. Matter 
of Hernandez, 46 N.C. App. 265,264 S.E. 2d 780 (1980); Matter of 
Hogan, 32 N.C. App. 429,232 S.E. 2d 492 (1977). See also Matter of 
Monroe, 49 N.C. App. 23,270 S.E. 2d 537 (1980). 

In the instant case, the court found and recorded a s  facts 
tha t  a t  the time of her  admission to Dorothea Dix Hospital, 
respondent "was not able to say what she was going to  do to 
make money in order to get a place to stay or to be able to eat;" 
that  she "exhibited a thought disorder and impaired judgment 
relating to plans for self-care;" tha t  she "exhibited a psychotic 
mood disorder with pressured speech, loose associations, 
tangential thinking, and labile emotions, often laughing or 
singing inappropriately and switching to crying;" and tha t  re- 
spondent "would become psychotically manic if released" and 
"would decompensate rapidly," "likely" leading to "fights 
associated with prostitution and money." In our view, the facts 
found and recorded by the court show by clear, cogent and 
convincing evidence tha t  respondent is "dangerous to herself." 
Furthermore, after a careful review of the evidence adduced a t  
the hearing, we believe tha t  the court's determination is sup- 
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ported by competent evidence. 

This assignment of error is without merit. 

The order appealed from is 

Affirmed. 

Judges MARTIN (Robert M.) and MARTIN (Harry C.) concur. 

STATE OF NORTH CAROLINA v. ANNIE RAY ODOM 

No. 8012SC289 

(Filed 21 October 1980) 

Constitutional Law 8 28; Criminal Law 8 57- refusal to take paraffin test - reliance 
on right to consult attorney - use of refusal to impeach defendant improper 

In a prosecution for assault with a deadly weapon with intent to kill 
inflicting serious bodily injury where defendant was advised that  she had a 
right to consult with her attorney and defendant relied on that  assertion in 
refusing to take a paraffin test to determine if there was gunpowder residue 
on her hands, the State violated defendant's due process rights by introdu- 
cing evidence from which the jury could reasonably infer that  defendant's 
refusal to submit to the test until she had consulted with her attorney 
constituted a "statement" by defendant which was inconsistent with her 
plea of not guilty, and such violation was prejudicial to defendant where it 
improperly impeached her denial that  she had shot the victim. 

Judge HEDRICK dissenting. 

APPEAL by defendant from Preston, Judge. Judgment en- 
tered 18 October 1979 in Superior Court, CUMBERLAND County. 
Heard in the Court of Appeals 9 September 1980. 

Defendant was arrested without a warrant on the evening 
of 16 March 1979 for the shooting of Robert Lee Moore. The 
shooting occurred between 6:30 and 7:00 p.m. At  9:30 p.m., the 
police arrived a t  defendant's home and began to  question her 
about the  shooting. Defendant stated she knew about the fight 
tha t  had preceded the  shooting, but knew nothing about the 
shooting. Defendant told the police she was not going to say 
anything else until she got in touch with her  lawyer, although 
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a t  some point during the  questioning she did sign a waiver of 
her Miranda rights. 

After the preliminary questioning, defendant was taken to 
the Law Enforcement Center in Fayetteville. At her initial 
appearance, while standing before the  magistrate, defendant 
was asked if she would submit to  a gunshot residue test, other- 
wise known as  a paraffin test. It was explained to defendant 
tha t  the test  would show whether there was any gunpowder 
residue on her hands. Defendant refused to take the test until 
she had spoken with her  lawyer. 

Subsequently, defendant was charged in a proper bill of 
indictment with assaulting Robert Moore "with a deadly 
weapon, to wit: a gun, with intent to kill the said Robert Moore, 
inflicting serious bodily injury" and was tried in superior court. 
The prosecution asked defendant  on cross-examination 
whether she had refused to take the paraffin test. Defendant's 
counsel objected; but after an  extensive voir dire, the State was 
allowed to question defendant concerning her refusal to submit 
to the  gunshot residue test. 

Defendant was found guilty of assaul t  with a deadly 
weapon inflicting serious bodily injury and was sentenced to 
not less than  five nor more than  seven years in the Department 
of Correction for Women. Defendant appealed. 

Attorney General Edmisten, by Special Deputy Attorney 
General John R.B. Matthis and Assistant Attorney General Acie 
L. Ward, for the State. 

Seavy A. Carroll for defendant appellant. 

HILL, Judge. 

Defendant first argues tha t  it was a violation of her Fifth 
and Fourteenth Amendment rights to allow the State to ques- 
tion her and one other witness concerning her  refusal to submit 
to the paraffin test. Defendant further argues tha t  the trial 
court erred when i t  permitted the State to  cross-examine her 
about a fight she had with State's witness Nancy Ezell the day 
prior to Robert Moore's shooting. After due consideration, we 
find both arguments to be without merit. 
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Although defendant has  not raised the issue, we do find, 
however, tha t  the State's solicitation a t  trial of evidence con- 
cerningdefendant's refusal to submit to the paraffin test  before 
consulting with her  attorney violated her rights under the 
Fourteenth Amendment to  the United States Constitution and 
under Article I, Section 19 of the North Carolina Constitution. 

In the case sub judice, the State neither compelled defend- 
ant  to submit to a non-testimonial identification proceeding 
nor introduced physical evidence of defendant's guilt. Rather, 
the  S ta te  introduced evidence from which the  jury could 
reasonably infer t ha t  defendant's refusal to submit to a par- 
affin test until she had consulted with her attorney constituted a 
"statement" by defendant, inconsistent with her plea of not 
guilty. 

Defendant's refusal to  submit to the test  until she could 
speak with her attorney came only after the arresting officers 
told her tha t  she had a right to consult a n  attorney. I t  would 
appear, therefore, t ha t  the  defendant relied on the statements 
of the officers when she requested the opportunity to consult 
with retained counsel prior to submitting to the test. We find 
that it would be fundamentally unfair and a violation of defend- 
ant's federal and s tate  constitutional rights to allow the State 
to use her request to consult with an  attorney, made in reliance 
on the State's declaration of her  right, a s  an  implication of 
defendant's guilt. 

We are persuaded, in reaching our decision, by the  reason- 
ing in Doyle v. Ohio, 426 U.S. 610, 49 L.Ed. 2d 91, 96 S.Ct. 2240 
(1976), and in State v. Lane, 46 N.C. App. 501, 265 S.E. 2d 493 
(1980). In  each of those cases, defendant exercised his right to 
remain silent during custodial interrogation and did not give 
his explanation of exculpatory circumstances until his trial. 
The prosecution in each case argued tha t  if defendant were not 
guilty he would have asserted his alibi defense prior to trial. 
The courts granted the  defendants new trials and found tha t  it 
would be "fundamentally unfair and a deprivation of due pro- 
cess" to allow the prosecution to use defendant's reliance on his 
right to remain silent to impeach defendant's assertion of inno- 
cence. Doyle, 426 U.S. a t  618, 49 L.Ed. 2d a t  98. 

Ms. Odom, like the  defendants in Doyle and Lane, merely 
exercised what she had been told, and believed to be, her right 
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to consult with a n  attorney when she refused to submit to the 
paraffin test. We are  concerned by such a situation where the 
State tells the defendant upon arrest  tha t  she has a right to see 
her lawyer, the defendant justifiably relies on tha t  assertion, 
and the State then uses defendant's reliance on her  perceived 
right as  an  affirmative inference of guilt. We find tha t  such 
practice violates defendant's due process rights under the 
United States and North Carolina Constitutions. 

We further find the State's violation of defendant's due 
process rights to have been prejudicial. 

A violation of the  defendant's rights under the Constitu- 
tion of the United States is prejudicial unless the appellate 
court finds tha t  i t  was harmless beyond a reasonable doubt. 
The burden is upon the State to demonstrate, beyond a 
reasonable doubt, tha t  the error was harmless. 

G.S. 15A-1443(b).Also see Chapmanv. California, 386 U.S. 18,24, 
17 L.Ed. 2d 705, 710-11, 87 S.Ct. 824; reh. denied 386 U.S. 987 
(1967). 

The State's evidence tends to show tha t  defendant shot 
Robert Moore. The defendant took the  stand and denied her 
guilt, but the credibility of the denial was lessened when the 
State pointed out t ha t  defendant refused to take a tes t  tha t  
could have conclusively proven her innocence. This Court can- 
not find tha t  the State has  demonstrated beyond a reasonable 
doubt tha t  the improper impeachment of defendant's denial 
was not prejudicial. 

The case must be remanded for a new trial. 

New Trial. 

Judge WHICHARD concurs. 

Judge HEDRICK dissents. 

Judge HEDRICK dissenting: 

I am unwilling to extend the principle enunciated in Doyle 
v. Ohio, 426 U.S. 610,49 L.Ed. 2d 9i ,96 S.Ct. 2240 (1976), to say 
tha t  the trial judge committed error in  allowing the  State  to 
introduce evidence concerning defendant's refusal to take a 
paraffin test because she did not have her lawyer present. 
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Assuming, arguendo, t ha t  any error was committed with refer- 
ence to such evidence, I am satisfied t h a t  under the circum- 
stances of this case, such error was harmless beyond a reason- 
able doubt. I would vote to  hold t h a t  defendant had a fair trial 
free from prejudicial error. 

STATE OF NORTH CAROLINA v. CRAIG RICHARD DUERS 

No. 8010SC405 

(Filed 21 October 1980) 

1. Searches and Seizures $34- vehicle fleeing from robbery scene - plastic bag in 
plain view - no expectation of privacy 

Where an officer stopped defendant's vehicle while defendant was 
fleeing from the scene of an armed robbery, defendant had no reasonable 
expectation of privacy in a white plastic bag in plain view in the vehicle 
which contained money obtained in the robbery, and the officer was justified 
in searching the white plastic bag. 

2. Arrest and Bail $ 3.6; Searches and Seizures § 37- probable cause for arrest - 
search of vehicle incident to arrest 

An officer had probable cause to believe defendant had committed a 
felony, G.S. 15A-401(b)(2), and the officer lawfully searched defendant's vehi- 
cle where the officer was in a shopping center parking lot when he saw a man 
chasing another man and yelling tha t  he had just robbed a theater; the 
officer saw the person being chased enter the passenger side of an auto- 
mobile which was then driven away; and the officer stopped the automobile 
and found tha t  a female was on the driver's side and defendant was on the 
passenger side. 

3. Criminal Law $ 76.2- admission of incriminating statement -failure to hold voir 
dire - harmless error 

The trial court in an armed robbery case erred in admitting over objec- 
tion a statement made by defendant when he was arrested that  his female 
companion who was driving the getaway car "knew nothing of this" without 
conducting a voir dire hearing to determine the voluntariness of the 
statement; however, such error was harmless beyond a reasonable doubt in 
light of the overwhelming evidence of defendant's guilt of the robbery in 
question. 

4. Criminal Law 5 75.9- spontaneous in-custody statements - absence of Miranda 
warnings 

Defendant's in-custody statements to an officer that  he didn't "know 
why [he] did it" and that  he hated that  he "ever came to Raleigh" were 
properly admitted into evidence where the court found upon supporting 
evidence on voir dire that  the statements were spontaneously and voluntari- 



N.C. App.] COURT OF APPEALS 283 

State v. Duers 

ly made by defendant during the  course of a general conversation with the  
officer and were not made in response to  questioning. 

5. Robbery 5 4.3- armed robbery - identity of perpetrator - suffkiency of evi- 
dence 

The State's evidence was sufficient t o  identify defendant a s  the  perpe- 
trator of a n  armed robbery of a theater box office where it tended to show that  
a theater  employee followed t h e  robber when he  left t h e  theater; the  em- 
ployee called to  a policeman in a car  to  stop t h e  robber; t h e  fleeing robber 
entered t h e  passenger side of a white car; t h e  policeman followed the  white 
car, stopped it, and found a female on t h e  driver's side and defendant on the 
passenger side; snb t h e  stolen inanejr and a handgun were f~iiilii iil t h e  car. 

APPEAL by defendant from Martin (John C.), Judge. Judg- 
ment entered 18 December 1979 in Superior Court, WAKE Coun- 
ty. Heard in the Court of Appeals 18 September 1980. 

The defendant was tried for armed robbery. The State 
offered evidence tha t  on 20 October 1979 a t  approximately 9:30 
p.m. the Valley Twin Theater in Crabtree Valley was robbed of 
$651.60 a t  gunpoint by a man wearing a ski mask. Michael R. 
Rodden testified tha t  he was working as  a doorman a t  the 
theater a t  the  time. He saw a lone gunman robbing the box 
office of the theater, and a s  the gunman left the box office, he 
followed him. Mr. Rodden testified he lost sight of the robber for 
approximately six seconds as  he turned a corner and then he 
saw him running towards a Fast  Fare. As Mr. Rodden was 
chasing the robber, he observed a police car in the parking lot 
and called to the officer in the car: "Stop tha t  man. He robbed 
the theater." Mr. Rodden testified he saw the man he was 
chasing get into the passenger side of a white automobile which 
drove away with the police car following it. 

Joe Gunter, an  officer with the City of Raleigh Police De- 
partment, testified he was in a police vehicle in the Crabtree 
Valley parking lot when he saw Michael R. Rodden chasing a 
person and yelling tha t  the person had just robbed the theater. 
He saw the person get into the passenger side of a white auto- 
mobile which was driven away as  soon as  the person entered it. 
Mr. Gunter testified he did not lose sight of the vehicle until he 
stopped it in the Crabtree Valley Mall parking lot area. He 
approached the vehicle and removed two persons from it. A 
woman was on the  driver's side, and the  defendant was on the 
passenger side. He saw a handgun lying on the passenger side 
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floorboard and a white plastic bag which was in plain view on 
the passenger side. He opened the bag and i t  contained $651.60 
in currency. He also found a yellow ski mask between the pas- 
senger seat and the console. 

Defendant was convicted of common law robbery. From a 
prison sentence imposed, he appealed. 

Attorney General Edmisten, by Assistant Attorney General 
James E. Magner, Jr., for the State. 

William Eugene Anderson for defendant appellant. 

WEBB, Judge. 

[I] The defendant's first assignment of error is to the admis- 
sion into evidence of the  money which was found in the white 
bag in plain view in the  automobile. The defendant relies on 
Arkansas v. Sanders, 442 U.S. 753,99 S.Ct. 2586,61 L.Ed. 2d 235 
(1979); United States v. Chadwick, 433 U.S. 1, 97 S.Ct. 2476, 53 
L.Ed. 2d 538 (1977); State v. Gauldin, 44 N.C. App. 19,259 S.E. 2d 
779 (1979), cert. denied, 299 N.C. 333, 265 S.E. 2d 399 (1980). 
Defendant argues tha t  there is no greater exigency in the case 
sub judice than in those cases, and i t  violated his fourth amend- 
ment rights for the officer to search the bag within the auto- 
mobile without obtaining a search warrant. In  each of the cases 
relied on by the defendant, the officers, acting on a tip from a n  
informant tha t  a suitcase or footlocker carried by the defendant 
contained marijuana, arrested the  defendant, took the suitcase 
or footlocker in custody, and searched it without a warrant. The 
rationale of these cases is t ha t  there is an  expectation of priva- 
cy in a suitcase or footlocker so tha t  once i t  has been seized, no 
exigency exists such tha t  i t  may be searched without a warrant. 
The factual situation in the  case sub judice is distinguishable 
from Chadwick, Sanders, and Gauldin. The officer was not 
acting on a tip from an  informant but had intervened during a 
flight from a robbery. We hold there was not a reasonable ex- 
pectation of privacy in a white plastic bag used to carry the 
fruits of the crime. Under these circumstances, we hold the 
officer was justified in searching the plastic bag found in the 
automobile. 

[2] The defendant's second assignment of error is to the admis- 
sion in evidence of the  other items seized after a search of the 
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automobile. The defendant contends the arrest  was not lawful 
which made a search of the vehicle unlawful. G.S. 15A-401 pro- 
vides in part: 

(b) Arrest by Officer Without a Warrant. 

(2) Offense Out of Presence of Officer. - An officer 
may arrest  without a warrant any person who the 
officer has probable cause to believe: 

a. Has committed a felony. . . . 
Without reviewing the evidence in detail, we hold it is sufficient 
to show the officer had probable cause to believe defendant had 
committed a felony. The search of the vehicle was lawful. See 
State v. Allen, 282 N.C. 503, 194 S.E. 2d 9 (1973). 

[3] In his third assignment of error, defendant argues a state- 
ment he made a t  the time of his arrest  should have been ex- 
cluded. Mr. Gunter testified tha t  a s  he was putting the hand- 
cuffs on defendant, he "said she knew nothing about this, some- 
thing to tha t  effect." The court overruled the defendant's objec- 
tion to this inculpatory statement without conducting any 
hearing. I t  was error for the court not to determine the volun- 
tariness of the admission by a preliminary inquiry in the  ab- 
sence of the jury. State v. Vickers, 274 N.C. 311, 163 S.E. 2d 481 
(1968). We do not believe, however, this error requires a new 
trial. According to the evidence, the statement was not coerced. 
The evidence of the defendant's guilt is overwhelming. After 
reviewing the record, we hold t h a t  the impact of all the evidence 
on the minds of the average jury would be such tha t  the exclu- 
sion of the challenged testimony would not affect the outcome. 
We hold this error was harmless beyond a reasonable doubt. See 
State v. Cox, 281 N.C. 275, 188 S.E. 2d 356 (1972) and State v. 
Hudson, 281 N.C. 100, 187 S.E. 2d 756 (1972). 

[4] Defendant also assigns a s  error the admission into evi- 
dence of a statement he made to  Mr. Gunter a s  he was being 
carried to police headquarters. Mr. Gunter testified tha t  as  
defendant was being carried from the Crabtree Valley Mall to 
police headquarters, he said, "I don't know why I did it. I hate  I 
ever came to Raleigh." Prior to the  trial, a voir dire hearing was 
held as  to the admissibility of this statement. Mr. Gunter testi- 
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fied that,  a s  he was carrying the defendant to  police headquar- 
ters, they were engaged in a general conversation. The state- 
ment about which he testified was made by the defendant in the 
course of the  conversation and was not in response to a ques- 
tion. Defendant offered no evidence. The court found the state- 
ment was spontaneously and voluntarily made by the defend- 
an t  and overruled the motion to suppress. These findings were 
supported by the  evidence and we are  bound by them. The 
admission of this statement was not error. State v. Williams, 13 
N.C. App. 423,185 S.E. 2d 604 (1972) and State v. Basden, 8 N.C. 
App. 401, 174 S.E. 2d 613 (1970). 

[S] The defendant's last assignment of error is to the court's 
failure to grant  his motion to dismiss. He says this should have 
been done because the evidence is not sufficient to identify the 
defendant a s  the perpetrator of the  robbery. This assignment of 
error is overruled. 

No error. 

Judges VAUGHN and MARTIN (Robert M.) concur. 

BURDEN PALLET COMPANY, INC. v. RYDER TRUCK RENTAL, INC. 

No. 8028SC75 

(Filed 21 October 1980) 

1. Contracts 1 5- lease of personal property - writing signed by parties unneces- 
sary 

A contract for t h e  lease of personal property is not required by s tatute  to 
be in  writing and signed by t h e  parties. 

2. Contracts 1 16; Estoppel 14.3- lease of equipment -condition imposed by lessor 
- waiver - equitable estoppel 

In  a n  action to recover for breach of a contract to lease a tractor and 
trailer from defendant where t h e  agreement provided t h a t  i t  was not bind- 
ing upon defendant until  executed a t  i ts  general offices in  Miami, defendant 
waived this requirement or should equitably be estopped from asserting it, 
since t h e  lease agreement was prepared by defendant, executed by plaintiff, 
and returned to and retained by defendant or its agent; plaintiff was not 
advised of any  time period within which t h e  contract would be submitted to 
and executed or rejected a t  defendant's Miami offices; defendant provided a 
tractor and accepted payments from plaintiff under the  contract terms for a 
substantial period of time; over a period of about a year defendant failed to 
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notify plaintiff t h a t  the  agreement was rejected and not signed a t  i ts  Miami 
offices; and plaintiff relied on defendant's promises to  al ter  a n  electronic van 
for use with t h e  tractor. 

APPEAL by plaintiff from Gaines, Judge. Judgment entered 
9 October 1979 in Superior Court, BUNCOMBE County. Heard in 
the Court of Appeals in Waynesville on 26 August 1980. 

The plaintiff appeals from the judgment allowing defend- 
ant's motion for a directed verdict made a t  the close of plain- 
t iffs evidence and awarding defendant $5,154.33 on its coun- 
terclaim as  stipulated. 

The plaintiff alleged and offered evidence tending to show 
the following: 

In May 1975, Burt  J. Burden, then engaged in the manufac- 
ture of wooden pallets under the name of Burden Pallet Com- 
pany, decided to bid on a proposal by Walker Manufacturing 
Company for the  delivery of pallets to various distribution 
points outside North Carolina. Before submitting his bid, Bur- 
den conferred with Charles King, defendant's manager of the 
Asheville Branch, about his need for a large trailer to deliver 
the pallets. King suggested to Burden a n  Electrovan trailer, 45' 
x 13'6", and Burden, after determining tha t  he could load a t  
least 1400 pallets in the trailer, agreed to lease from defendant 
the Electrovan trailer and a suitable tractor to pull the same if 
he were the successful bidder on the Walker proposal. In August 
1975, Burden informed defendant (King) t h a t  he had been 
awarded the Walker contract. 

King brought to Burden a "Truck Lease and Service Agree- 
ment," dated 14 August 1975, which was signed by Burden six 
days thereafter. King signed the agreement a s  a witness. The 
agreement provided tha t  i t  was not "binding upon Ryder until 
executed a t  i ts  general offices in Miami . . . ." The agreement 
was not so executed in Miami. 

The agreement provided for the lease by defendant Ryder 
to plaintiff for one year of a n  IHC single-axle Diesel truck, and a 
GD Electronics Van, for a fixed rental charge, fuel cost, and 
mileage rate. 

Plaintiff learned from one of i ts two drivers t ha t  a single- 
axle tractor could not be used because i t  would be over the 
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statutory axle weight. King then agreed to substitute a tandem 
tractor, and so changed the Agreement, including a change in 
the weekly rental, the fuel cost and mileage rate, with pen and 
ink, which plaintiff initialed. 

Plaintiff's driver went to defendant's place of business to 
get the tractor and van and discovered tha t  the tractor would 
not tu rn  because i ts  rear  wheels would run into the landing 
gear, or dollies, of the van. 

King promised plaintiff t ha t  he would have the van mod- 
ified so it would work with the tandem tractor, and tha t  he 
would send it to Savannah for t ha t  purpose. He offered plaintiff 
a standard 13'6" trailer until the modification was made, but 

' the standard trailer had a n  inside roll-up door which reduced its 
capacity so i t  was returned to  defendant. Plaintiff then leased a 
standard 13'6" trailer from another company, and attempted to 
perform the pallet deliveries under his contract with Walker. 

On numerous occasions thereafter plaintiff inquired of 
King as  to when the modified Electrovan would be available, 
but the modified van was never obtained for plaintiff. Finally, 
in mid-1976, defendant proposed to get the modified trailer for 
him if he would sign a contract providing for a substantially 
higher cost. Plaintiff refused. 

Plaintiff lost money because he could not deliver economi- 
cally the pallets under his contract with Walker Manufacturing, 
and plaintiff was forced to abandon the contract. 

Bennett, Kelly & Cagle by Harold K. Bennett for plaintiff 
appellant. 

Van Winkle, Buck, Wall, Starnes &Davis by Larry McDevitt 
for defendant appellee. 

CLARK, Judge. 

The defendant's motion for directed verdict was made oral- 
ly but  the  record on appeal does not disclose the  specific 
grounds therefor. G.S. 1A-1, Rule 50(a). The better practice is to 
set forth the specific grounds in a written motion. "If the 
movant relies upon an  oral statement for such specific grounds, 
a transcript thereof must  be incorporated in t h e  case on 
appeal." Hensley v. Ramsey, 283 N.C. 714, 726, 199 S.E. 2d 1 , 8  



N.C. App.] COURT OF APPEALS 289 

Pallet Co. v. Truck Rental, Inc. 

(1973). Such transcript does not appear in the record on appeal. 
However, the  parties concede in their briefs t ha t  the  only 
ground stated by defendant, and the basis for the judgment 
directing the verdict, was tha t  the  contract was unenforceable 
because it was not signed by the  defendant as  required by the 
contract. Under the circumstances we elect to waive the  Rule 
50(a) violation and to consider the  appeal on its merits. 

[ I ]  A contract for the lease of personal property is not required 
by statute to be in writing and signed by the  parties. The object 
of a signature to a contract is to  show assent, but the signing of 
a written contract is not necessarily essential to i ts validity. 
Assent may be shown in other ways, such as  acts or conduct or 
silence. Fidelity and Casualty Co. v. Charles W. Angle, Znc., 243 
N.C. 570,91 S.E. 2d 575 (1956); Coppersmithv. Aetna Ins. Co., 222 
N.C. 14, 21 S.E. 2d 838 (1942); Executive Leasing Associates v. 
Rowland, 30 N.C. App. 590, 227 S.E. 2d 642 (1976). 

[2] The issue on appeal involves more than  failure of a party to 
sign a written contract in t ha t  the contract (lease agreement) 
contained a specific provision tha t  i t  was "not binding upon 
Ryder until executed a t  i ts  general offices in Miami . . . ." But 
basically the  same principle of law is applicable. Though the 
contract made signing a t  i ts  offices in Miami a condition prece- 
dent to being bound, the circumstances may, however, either 
amount to a waiver of this requirement or work a n  equitable 
estoppel against Ryder. Oliver v. U.S. Fidelity and Guaranty 
Co., 176 N.C. 598,97 S.E. 490 (1918); 17 Am Jur.  2d, Contracts, § 
71. And we find tha t  the circumstances in this case are  suffi- 
cient to withstand a directed verdict for defendant and to jus- 
tify the submission to the  jury of a n  appropriate issue on the 
validity of the  contract. 

We find particularly significant t he  following circum- 
stances: The lease agreement was prepared by defendant, ex- 
ecuted by plaintiff, and returned to and retained by defendant 
or i ts agent. Plaintiff was not advised of any time period within 
which the contract would be submitted to  and executed or re- 
jected a t  defendant's h i a m i  offices. Defendant provided a trac- 
tor and accepted payments from plaintiff under the contract 
terms for a substantial period of time. Over a period of about a 
year defendant failed to notify plaintiff t ha t  the agreement was 
rejected and not signed a t  i ts  Miami offices. Plaintiff relied on 
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defendant's promises to alter a n  electronic van for use with the 
tractor. 

These acts and conduct by the defendant are  substantial 
evidence tha t  defendant waived its contract right to first have 
i t  signed a t  i ts  Miami offices or should be equitably estopped 
from asserting tha t  right. I t  would be unconscionable to allow 
the defendant to accept the benefits of the contract and to  avoid 
its obligations thereunder by retaining the contract unsigned. 

T i e  judgment for directed verdict is vacated and the cause 
is remanded. 

Vacated and Remanded. 

Chief Judge MORRIS and Judge HILL concur. 

STATE O F  NORTH CAROLINA v. JAMES ALLEN JUDGE 

No. 804SC554 

(Filed 21 October 1980) 

1. Criminal Law 134.7- defendant's threats against witness - competency to show 
motive 

In  this homicide prosecution, a witness's testimony t h a t  defendant had 
made th rea t s  against the  witness in t h e  victim's presence approximately a n  
hour before the  killing and t h a t  the  victim intervened was relevant to  show 
the  relationship between defendant and t h e  victim and a possible motive of 
defendant i n  pursuing t h e  quarrel a t  t h e  time t h e  victim was killed. 

2. Criminal Law 8 99.4- comments by trial court - no expression of opinion on 
witness's credibility 

The trial court did not express a n  opinion on the  credibility of a witness 
when defense counsel asked t h e  witness whether he  knew t h a t  liquor was 
served in t h e  house where t h e  killing in question occurred, t h e  witness 
asserted his Fifth Amendment rights, and the  court told t h e  witness tha t  
defense counsel was "not accusing you of serving it" and then  stated, "I 
won't require him t o  answer because I don't think- I just  won't," since the 
court's remarks amounted to no more than  a ruling on t h e  question asked 
the  witness. 

APPEAL by defendant from F o u n t a i n ,  Judge.  Judgment en- 
tered 9 January 1980 in Superior Court, DUPLIN County. Heard 
in the Court of Appeals 8 October 1980. 
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Defendant was properly indicted for murder of one Law- 
rence Steve Rogers. 

In summary, the  evidence for the State tended to show tha t  
Marvin Lee, Lawrence Steve Rogers, and defendant were 
together a t  about 9:15 a.m. on 29 September 1979. Lee and 
defendant had a n  argument, and Rogers intervened. Lee testi- 
fied tha t  he observed defendant produce a ten inch long, silver- 
blade, switch-blade knife with a light brown handle, and he 
heard defendant tell Rogers t ha t  he was not afraid of him, Lee 
left the area. Later  t ha t  morning, defendant and Rogers were 
a t  a pool hall, and a fight started between them when defendant 
beat on the bar and told Rogers he was not afraid of him. I t  
culminated in defendant's stabbing Rogers in the chest. An 
autopsy revealed tha t  Rogers bled to death as  the result of the 
stab wound. Defendant presented no evidence. 

Defendant was found guilty of manslaughter, and he was 
sentenced to serve a minimum of 18 and a maximum of 20 years 
in prison. Defendant appeals. 

Attorney General Edmisten, by Assistant Attorney General 
Kaye R. Webb, for the State. 

Louis Jordan, for defendant appellant. 

ERWIN, Judge. 

[I] Defendant first contends tha t  testimony elicited by the 
State from Marvin Lee concerning threats made by defendant 
against Lee and in the presence of Rogers was irrelevant and 
prejudicial. 

The test  of the  relevancy of evidence "is whether i t  tends to 
shed any light on the  subject of the inquiry or has  as  i ts  only 
effect the exciting of prejudice or sympathy." State v. Braxton, 
294 N.C. 446,462,242 S.E. 2d 769,779 (1978). Evidence offered by 
the State, which tends to prove a relevant fact, "will not be 
excluded merely because i t  also shows defendant to have been 
guilty of a n  independent crime. [authorities omitted] Where 
evidence tends to prove a motive on the defendant's part  to 
commit the crime charged, it is admissible even though i t  dis- 
closes the commission of another offense by the defendant." 
State v. Cherry, 298 N.C. 86, 109, 257 S.E. 2d 551, 565 (1979). 
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Lee testified, over objection, t ha t  defendant stated to Lee, 
and in the presence of Rogers, t ha t  " 'I ain't never liked you and 
you got Indian blood in you and I'm going to open you up and see 
some of it.' " Lee testified tha t  a t  t ha t  point, Rogers intervened 
and told defendant tha t  he was "ridiculous of starting a fuss." 
We hold tha t  the evidence complained of was relevant to indi- 
cate the relationship between defendant and Rogers tha t  morn- 
ing and a possible motive of the defendant in pursuing the 
quarrel approximately one hour to one and one-half hours later. 
This assignment of error is overruled. 

[2] Defendant assigned error to  comments made by the trial 
court during the following exchange in the course of cross- 
examination of a State's witness who was a t  the pool hall: 

"Q. [By defense counsel] You know they serve liquor in 
tha t  house? 

A. I'll take the Fifth Amendment on that.  

COURT: He's not accusing you of serving it. 

MR. JORDAN: If Your Honor please, I ask the Court - 

COURT: I won't require him to answer because I don't 
think - I just won't. Go ahead to something else. 

EXCEPTION NO. 18." 

Defendant argues tha t  the trial court expressed an  opinion 
on the strength of the evidence or the  credibility of the witness 
to the prejudice of defendant. 

"[A] remark by the court in admitting or excluding evidence 
is not prejudicial when i t  amounts to  no more than  a ruling on 
the question or where it is made to expedite the trial." State v. 
Cox, 6 N.C. App. 18'24,169 S.E. 2d 134,138 (1969). The probable 
effect of the comment upon the jury must be examined, con- 
sidering the comment in the light of the circumstances under 
which i t  was made. Id. 

We are of the opinion tha t  the remark made by the trial 
judge amounted to no more than  a-ruling on the question, and it 
was not prejudicial to defendant. This assignment of error is 
overruled. 

Defendant received a trial free from prejudicial error. 
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No error. 

Judges ARNOLD and HILL concur. 

STATE OF NORTH CAROLINA v. WILLIE SMITH 

No. 8016SC485 

(Filed 21 October 1980) 

Arrest and Bail § 3.1; Criminal Law 1 75.3- defendant's confession resulting from 
codefendant's statement - legality of codefendant's arrest - probable cause 

There was no merit to defendant's contention tha t  his codefendant was 
arrested without probable cause, t ha t  the codefendant's incriminating 
statement was illegally obtained, and any evidence obtained by use of that 
statement, including his own confession, was inadmissible as fruit of an 
illegal arrest, since an officer had probable cause to arrest the codefendant 
on the basis of the fact that the burglar alarm system a t  a grocery store had 
been activated; a t  least one person had been seen running from the rear of 
the grocery store; and when the officer arrived on the scene, it was complete- 
ly deserted except for the codefendant who was in a telephone booth only 40 
feet away from the grocery store. 

APPEAL by defendant from Farmer, Judge. Judgment en- 
tered 30 November 1979 in Superior Court, SCOTLAND County. 
Heard in the Court of Appeals 9 October 1980. 

Defendant was indicted for felonious breaking and enter- 
ing of the North Main Grocery in Laurinburg with intent to 
commit larceny. He was tried along with two co-defendants. 
After the jury had been impanelled but before any evidence was 
given, defendants moved to suppress statements confessing to 
the crime given to  officers. After voir dire, the trial judge ruled 
the statements admissible. References in each statement to 
co-defendants were not admitted into evidence. Defendant- 
appellant's motions for dismissal a t  the close of the State's 
evidence and a t  the  close of all the  evidence were denied. 

The jury returned a verdict of guilty of felonious breaking 
and entering. From a judgment sentencing him to a maximum 
prison term of three years, the  defendant appealed. 

Attorney General Edmisten, by Special Deputy Attorney 
General Edwin M. Speas, Jr., for the State. 
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Gordon and Horne, by John H. Horne, Jr., for defendant- 
appellant. 

MARTIN (Robert M.), Judge. 

Defendant argues tha t  the trial court erred in denying his 
motion to suppress the confession he made to the  police. He 
argues tha t  he made the statement after being confronted with 
an  incriminating statement made by his co-defendant, Leo 
Pegues, who had been arrested without probable cause. He 
further argues t h a t  because Pegues' statement was illegally 
obtained and therefore inadmissible, any evidence obtained by 
use of t ha t  statement,  including his own confession, is in- 
admissible a s  fruit of a n  illegal arrest. 

As defendant states in his brief "the crux of defendant's 
argument rests upon the  illegality of the arrest  of the co- 
defendant [Leo Pegues] and  t h e  exploitation of illegally 
obtained evidence a s  a result of t ha t  arrest." In  our opinion 
there was ample probable cause to support the arrest  of Leo 
Pegues. We therefore do not address the issue of whether defend- 
ant  has standing to  assert the Fourth Amendment claims of 
his co-defendant. 

An examination of the facts and circumstances presented 
to the arresting officer, Sergeant Perkins, immediately prior to 
Leo Pegues' arrest  shows the following: 

(1) The burglar alarm system a t  North Main Grocery had 
been activated; 

(2) At least one person had been seen running from the 
rear of the  North Main Grocery; 

(3) Upon his arrival a t  North Main Grocery, Sergeant Per- 
kins observed Leo Pegues in a telephone booth only 40 
feet away from North Main Grocery; 

(4) At t ha t  time the  area, a business district, was complete- 
ly deserted. 

Looking a t  these facts i t  is clear tha t  Sergeant Perkins had 
probable cause to arrest  Leo Pegues because a t  t ha t  moment in 
time he had reasonable grounds to believe tha t  a crime had 
been committed and that the individual in the phone booth had 
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participated in t ha t  crime. See, Beck v. Ohio, 379 U.S. 89,13 L. 
Ed. 2d 142, 85 S. Ct. 223 (1964). 

In  State v. Streeter, 283 N.C. 203,195 S.E. 2d 502 (1973), the 
North Carolina Supreme Court stated: 

"Probable cause for an  arrest  has  been defined to be a 
reasonable ground of suspicion, supported by circum- 
stances sufficiently strong in themselves to warrant a cau- 
tious man in believing the accused to be guilty.*** To estab- 
lish probable cause the  evidence need not arnount to  p~oof 
of guilt, or even to prima facie evidence of guilt, but it must 
be such a s  would actuate a reasonable man acting in good 
faith." (Citation omitted.) "The existence of 'probable 
cause,' justifying a n  arrest  without a warrant,  is deter- 
mined by factual and practical considerations of everyday 
life on which reasonable and prudent men, not legal techni- 
cians, act. I t  is a pragmatic question to be determined in 
each case in the light of the particular circumstances and 
the particular offense involved." (Citations omitted.) 

Id. a t  207, 195 S.E. 2d a t  505. 

The determination of probable cause is not to be made in 
the light of events or facts coming to light subsequent to the 
arrest, but rather  the determination of probable cause "de- 
pends upon 'whether at t h a t  moment [the moment of arrest]  the 
facts and circumstances within their [the officers'] knowledge 
and of which they had reasonably trustworthy information 
were sufficient to warrant  a prudent man in believing tha t  the 
[suspect] had committed or was committing a n  offense.' (Cita- 
tion omitted.)" State v. Streeter, supra, a t  207,195 S.E. 2d a t  505. 

In the case sub judice, a reasonable and prudent man, con- 
fronted with the  above-mentioned facts and circumstances, 
could, and probably would, come to the conclusion t h a t  the 
individual in the  telephone booth was a lookout for others also 
involved in the crime. The reasonableness of this conclusion is 
borne out by the  statements made by the appellant to  investi- 
gating officers t ha t  Leo Pegues was in fact the lookout. As 
Sergeant Perkins had probable cause to arrest  Leo Pegues, the 
arrest was constitutionally valid. State v. Streeter, supra. "The 
validity of the  arrest  does not depend on whether the  suspect 
actually committed a crime; the mere fact t ha t  the  suspect is 
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la ter  acquitted of t he  offense for which he is arrested is 
irrelevant to the validity of the arrest." Michigan v. DeFillippo, 
443 U.S. 31, 36, 61 L. Ed. 2d 343, 349, 99 S. Ct. 2627,2631, 2632 
(1979). 

- The arrest  of Leo Pegues was constitutionally valid and, as  
the appellant readily concedes, Miranda was complied with in 
all respects. Therefore we affirm the  trial court's denial of 
appellant's motion to suppress his statements. 

In our opinion defendant received a fair tria! free from 
prejudicial error. 

No error. 

Judges HEDRICK and MARTIN (Harry C.) concur. 

THOMAS MICHAEL TAYLOR AND FRED EUGENE TAYLOR v. 
CHARLES THOMAS HUDSON ALSO KNOWN AS CHARLES BATTLE 

No. 807SC313 

(Filed 21 October 1980) 

Automobiles §§ 58.1,80- turning vehicle -.negligence - contributory negligence 
In an action to recover for damages sustained by plaintiff in a collision 

between plaintiffs motorcycle and defendant's car, plaintiffs evidence was 
sufficient for the jury on the issue of defendant's negligence and did not 
disclose that  plaintiff was contributorily negligent as a matter of law where 
it tended to show that  plaintiff observed defendant's approaching car when 
it was 200 feet away; plaintiff observed defendant change lanes and, without 
giving a signal, make a left turn in front of plaintiff when he was only eight 
feet away; plaintiff was traveling 25 mph in a 35 mph zone; and plaintiff 
attempted to avoid the collision by going to his left toward the rear of 
defendant's car instead of applying his brakes because he did not feel he had 
time to stop. 

APPEAL by plaintiff from Peel, Judge. Judgment entered 20 
September 1979 in Superior Court, NASH County. Heard in the 
Court of Appeals 7 October 1980. 

Plaintiffs evidence tended to  show tha t  he was driving a 
motorcycle south on Dominick Drive in Rocky Mount a t  about 
25 miles per hour and met a car driven by defendant. Defendant 
made a left tu rn  in front of plaintiff without any indication he 
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was going to make a turn. Plaintiff attempted to avoid colliding 
with defendant by going to his left towards the rear  of the 
defendant's car. Plaintiff's motorcycle struck the right rear 
bumper of defendant's car and plaintiff was thrown over the 
car. He landed on the pavement, sustaining injury. 

The court granted defendant's motion for a directed verdict 
and entered a judgment dismissing plaintiffs action with pre- 
judice. Plaintiff appealed. 

Michael J. Anderson, for the piainti~-appellant.  

Valentine, Adams & Lamar, by L. Wardlaw Lamar, for the 
defendant-appellee. 

MARTIN (Robert M.), Judge. 

Plaintiff argues the trial court erred granting defendant's 
motion for a directed verdict. Defendant contends plaintiff's 
own evidence established plaintiff was contributorily negligent 
as  a matter of law as  plaintiff did not keep a proper lookout, did 
not reduce his speed, did not make reasonable efforts to avoid 
the collision, and did not keep his vehicle under control. We 
agree with plaintiff. 

I n  North Carolina the standards governing a judge's con- 
sideration of a directed verdict a re  clear. Clark v. Bodycornbe, 
289 N.C. 246, 221 S.E. 2d 506 (1976) holds: 

When a defendant moves for a directed verdict pur- 
suant to  Rule 50(a), the trial judge must take plaintiffs 
evidence to be true, consider all the  evidence in the light 
most favorable to plaintiff and give him the benefit of every 
reasonable inference which may be legitimately drawn 
therefrom. 

Id. a t  250, 221 S.E. 2d a t  509. 

With respect to contributory negligence a s  a matter of 
law, "[tlhe general rule is t ha t  a directed verdict for a 
defendant on the ground of contributory negligence may 
only be granted when the evidence taken in the  light most 
favorable to plaintiff establishes her  negligence so clearly 
tha t  no other reasonable inference or conclusion may be 
drawn therefrom. Contradictions or discrepancies in the 
evidence even when arising from plaintiff's evidence must 
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be resolved by the  jury rather  than  the  trial judge." (Cita- 
tions omitted.) 

Rappaport v. Days Inn,  296 N.C. 382, 384,250 S.E. 2d 245, 247 
(1979). 

The rule with respect to  what the operator of the  oncoming 
vehicle may assume when travelling in his correct lane of travel 
is stated in Jenkins v. Coach Co., 231 N.C. 208, 56 S.E. 2d 571 
(1949), a s  follows: 

A motorist, who is proceeding on his right side of the  high- 
way, is not required to  anticipate t ha t  a n  automobile, 
which is coming from the  opposite direction on i ts  own side 
of the road, will suddenly leave its side of the road and turn  
into his path. He has the right to assume under such cir- 
cumstances tha t  the approaching automobile will remain 
on its own side of the road until the vehicles meet and pass 
in safety. (Citations omitted.) 

Id. a t  211, 56 S.E. 2d a t  573. 

The rule with respect to  what the operator of the  turning 
vehicle may assume in making a left tu rn  is stated in Cooley v. 
Baker, 231 N.C. 533, 58 S.E. 2d 115 (1950), a s  follows: 

In considering whether he can turn  with safety and 
whether he should give a statutory signal of his purpose, 
the driver of a motor vehicle, who undertakes to make a left 
tu rn  in front of a n  approaching motorist, has  the  right to 
take it for granted in the  absence of notice to the contrary 
tha t  the oncoming motorist will maintain a proper lookout, 
drive a t  a lawful speed, and otherwise exercise due care to 
avoid collision wi th  t h e  t u r n i n g  vehicle. (Citat ions 
omitted.) 

Id. a t  536, 58 S.E. 2d a t  117. 

The rule with respect to the duty of the operator of the 
turning vehicle is set  forth in Clarke v. Holman, 274 N.C. 425, 
163 S.E. 2d 783 (1968), a s  follows: 

This safety s tatute  [G.S. 20-1541 requires a motorist 
intending to t u rn  from a direct line (1) to  see t h a t  the 
movement can be made in safety, and (2) to give the  re- 
quired signal when the operation of any other vehicle may be 
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affected. (Emphasis in  original.) (Citations omitted.) The 
first requirement does not mean tha t  a motorist may not 
make a left tu rn  unless the circumstances are  absolutely 
free from danger. I t  means tha t  a motorist must exercise 
reasonable care under existing conditions to ascertain tha t  
such movement can  be made with safety. (Citations 
omitted.) 

Id. a t  429,430, 163 S.E. 2d at 786. 

Plaintiffs evidence shows tha t  he first observed defend- 
ant's car when he came into Dominick Drive 200 feet to the 
north. He saw defendant change lanes and, without giving a 
signal, tu rn  in front of him when he was eight feet away. These 
facts show plaintiff was observing defendant's car and had a 
right to assume the approaching car would remain on i ts  own 
side of the road and would not suddenly leave its side and turn 
into his path. Jenkins v. Coach Co., supra. 

Plaintiff was travelling 25 miles per hour. The speed limit 
according to Officer Larry Mitchell was 35 miles per hour. Even 
if plaintiff had been travelling a t  a speed greater than was 
reasonable under the circumstances, his speed would not have 
been a proximate cause of the accident. Aldridge v. Hasty, 240 
N.C. 353,82 S.E. 2d 331 (1954). 

The evidence tends to show tha t  instead of applying his 
brakes, plaintiff attempted to  t u rn  his motorcycle by leaning i t  
to his left to avoid the collision. He testified tha t  he attempted 
this evasive action rather  than  applying the brakes because he 
did not feel he had time to  stop. Assuming tha t  applying the  
brakes was an  option, the doctrine of sudden emergency would 
require tha t  the  issue of contributory negligence be submitted 
to the jury. Black v. Wilkinson, 269 N.C. 689, 153 S.E. 2d 333 
(1967); see Day v. Davis, 268 N.C. 643, 151 S.E. 2d 556 (1966). 

The evidence does not support a directed verdict against 
the plaintiff. 

Reversed. 

Judges HEDRICK and MARTIN (Harry C.) concur. 
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GLENN A. LAZENBY, JR. AND JEAN G. LAZENBY v. DERWOOD H. 
GODWIN 

No. 8014SC352 

(Filed 21 October 1980) 

Appeal and Error 1 6.9- pretrial order not appealable 
In an action to recover damages for fraud, a pretrial order denying 

plaintiffs' motion to amend and resolving issues to be submitted to the jury 
was interlocutory and not appealable. 

APPEAL by plaintiffs from Bailey, Judge. Order entered 7 
February 1980 in Superior Court, DURHAM County. Heard in the 
Court of Appeals 9 October 1980. 

Plaintiffs seek to recover damages from defendant for 
fraud in a transaction in which defendant acquired plaintiffs' 
stock in a family corporation. The action was instituted 11 April 
1974 and tried in 1977. A verdict was returned for plaintiffs but 
was set aside on their motion. A new trial was ordered on all 
issues. Upon appeal by defendant, the trial court's action was 
affirmed. 

Thereafter, the case was peremptorily set for trial a s  the 
first case for the  session beginning 11 February 1980. Plaintiffs 
filed a motion to  amend to allege punitive damages on 28 Janu- 
ary 1980. The record shows tha t  a t  the request of the parties, 
the presiding judge scheduled a pretrial hearing for 7 February 
1980 to hear plaintiffs' motion to  amend and to resolve the 
issues to be submitted to the jury. Upon the  pretrial hearing, 
the court entered an  order denying plaintiffs' motion to amend 
and refusing to submit a n  issue on punitive damages. Judge 
Bailey stated tha t  "the Court will not consider evidence relat- 
ing to punitive damages." Plaintiffs appeal. 

Nye, Mitchell, Jarvis & Bugg, by Jerry L. Jarvis and R. Roy 
Mitchell, Jr., for plaintiff appellants. 

Poyner, Geraghty, Hartsfield & Townsend, by David W. 
Long and Elaine R. Pope, for defendant appellee. 

MARTIN (Harry C.), Judge. 

Plaintiffs attempt to appeal from a pretrial order entered 
pursuant to  Rule 16 of the North Carolina Rules of Civil Proce- 



N.C. App.] COURT O F  APPEALS 301 

- 

Walston v. Burlington Industries 

dure. The pretrial order is interlocutory and is not appealable. 
Green v. Insurance Co., 250 N.C. 730, 110 S.E. 2d 321 (1959); 
DeBmhl v. Highway Corn., 241 N.C. 616, 86 S.E. 2d 202 (1955). 
While Green involved interpreting former N.C.G.S. 1-169.1, re- 
pealed 1 January 1970, the language pertinent to tha t  appeal is 
almost identical to the applicable portion of the present Rule 16. 
The former s tatute  reads: "Such order shall control the subse- 
quent course of the case unless in the discretion of the trial 
judge the ends of justice require i ts modification." Rule 16 
states: "[Sluch order when entered controls the subsequent 
course of the  action, unless modified a t  the trial to prevent 
manifest injustice." (Emphasis added.) The rule permits mod- 
ification of the  pretrial order by the trial court judge when 
necessary to  prevent manifest injustice. 

This Court continues to adhere to the principle set forth in 
Green, supra. Board of Transportation v. Gragg, 38 N.C. App. 
740,248 S.E. 2d 763 (1978); Realty, Inc. v. City of High Point, 36 
N.C. App. 154,242 S.E. 2d 895 (1978); Knight v. Power Co., 34 N.C. 
App. 218,237 S.E. 2d 574 (1977). 

The appeal is dismissed. 

Judges HEDRICK and MARTIN (Robert M.) concur. 

CULLEN WALSTON, EMPLOYEE, PLAINTIFF V. BURLINGTON 
INDUSTRIES, EMPLOYER, AND LIBERTY MUTUAL INSURANCE 

COMPANY, CARRIER, DEFENDANTS 

No. 8010IC240 

(Filed 30 October 1980) 

1. Master and Servant 8 96.5- workers' compensation - finding supported by 
evidence 

In  a n  action to recover disability benefits for a n  occupational disease 
allegedly contracted by plaintiff a s  a result of his exposure to  cotton dust 
during the  course of his employment with defendant, evidence was sufficient 
to  support t h e  Industrial Commission's finding t h a t  plaintiff suffered from 
pulmonary emphysema and chronic bronchitis where the  evidence tended to 
show t h a t  plaintiffs breathing problems began after he  had been both 
working i n  defendant's cloth room from eight to  t e n  years  and smoking a t  
least one-half pack of cigarettes a day for some twenty-six years. 
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2. Master and Servant 8 68- workers' compensation - onset of disabling condition 
hastened by work place irritants - causation of disability 

Where an employee is exposed in his work place to environmental irri- 
tants which in fact hasten the onset of a disabling condition which did not 
previously exist, such aggravation is tantamount to causation for purposes 
of G.S. 97-53(13), and the resulting disability is an "occupational disease" 
thereunder. The Industrial Commission erred in making no findings with 
respect to the extent to which plaintifrs exposure to cotton dust contributed 
to the onset of his disabling disease. 

APPEAL by plaintiff from Opinion and Award of the North 
Carolina Industrial Commission filecl21 September 1979. Heard 
in the Court of Appeals 11 September 1980. 

Plaintiff in this case contends tha t  he contracted an  occupa- 
tional disease a s  a result of his exposure to cotton dust during 
the course of his employment with defendant, tha t  he became 
totally disabled a s  a result of such disease, and tha t  he is due 
compensation for his disability pursuant to G.S. 97-53(13). 

Commissioner Robert S. Brown conducted hearings on 25 
and 26 July 1977. Plaintiff testified tha t  he began working for 
defendant on 2 February 1942 and remained continuously in 
defendant's employ until his retirement on 17 March 1972 due 
to breathing problems. For the first fifteen or sixteen years of 
his employment, plaintiff operated a stitching machine in the 
cloth-finishing department in defendant's plant. Plaintiff testi- 
fied tha t  he was continually exposed to thick cotton dust in the 
air as  a result of the brushing and stitching operations of the 
machine and his duties of blowing off and sweeping the accumu- 
lated dust from the walls and floors in his work area. In  or about 
1952, plaintiff began experiencing difficulty breathing upon 
exertion a t  work. Because of his breathing problems, plaintiff 
transferred to a less strenuous job in 1958. Plaintiff was ex- 
amined a t  North Carolina Memorial Hospital in Chapel Hill 
where he was told tha t  he had emphysema and bronchitis. 
Plaintiff was also examined and treated at Duke University 
Medical Center. Plaintiff, age 66 on the date of the hearing, has 
smoked cigarettes since he was fourteen or fifteen and with the 
exception of two years, has  averaged a t  least a half pack per day 
during this entire period. For the four years immediately pre- 
ceding the hearing, plaintiff had averaged a pack a day of 
cigarettes. During the ten years immediately preceding his 
retirement, plaintiff's respiratory problems became progres- 
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sively worse, requiring him to take occasional medical leaves of 
absence from work, and to remain under the regular care of a 
physician. 

Dr. Henderson Mabe, plaintiffs family physician, testified 
tha t  he had treated plaintiff for approximately ten years prior 
to the date of the hearing. He stated tha t  he diagnosed plaintiff 
as  suffering from pulmonary emphysema and chronic obstruc- 
tive lung disease and noted t h a t  he was of the  opinion tha t  
these conditions had rendered him totally disabled. Dr. Mabe 
also indicated tha t  he recommended tha t  plaintiff apply for 
disability benefits on the  basis of his pulmonary disease. 

Subsequent to filing his claim with the ~ndus t r ia l  Commis- 
sion, plaintiff was examined by Dr. Charles D. Williams, Jr., a 
specialist in pulmonary medicine and member of the Industrial 
Commission's Textile Occupational Disease Panel. Dr. Williams' 
testimony was taken in a hearing before Chief Deputy Commis- 
sioner Shuford on 6 February 1978. Dr. Williams testified in 
pertinent part  t ha t  his predominant diagnosis was tha t  plain- 
tiff had chronic bronchitis, pulmonary emphysema, and possi- 
ble byssinosis. Dr. Williams went on to note the following: tha t  
plaintiffs diseases are  due to "causes and conditions more char- 
acteristic of the  textile industry than  other industrial en- 
vironment"; t ha t  plaintiff is disabled for all but sedentary 
work, provided he has the  requisite training and experience; 
tha t  plaintiffs pulmonary disease is the cause of his disability; 
tha t  plaintiffs smoking habits likely played a part  in the onset 
of his disability; and t h a t  plaintiffs years of exposure to cotton 
dust could have played a contributory role in causing his dis- 
ability. 

On 15 May 1979, Commissioner Brown filed a n  Opinion and 
Award denying plaintiffs claim. On 21 September 1979, the full 
Commission, with one member dissenting, affirmed and 
adopted a s  i ts own the Opinion and Award of Commissioner 
Brown, denying plaintiff benefits. Plaintiff appealed. 

Hassell & Hudson, by Charles R. Hassell, Jr. and Robin E. 
Hudson, for plaintiff appellant. 

. Teague, Campbell, Conely &Dennis, by C. Woodrow Teague, 
Richard B. Conely, and  George W. Dennis 111, for defendant 
appellees. 



304 COURT OF APPEALS [49 

Walston v. Burlinaton Industries 

ERWIN, Judge. 

By appropriate assignments of error, plaintiff challenges, 
inter alia, the Commission's findings of fact and conclusions of 
law holding tha t  plaintiff does not have a n  "occupational dis- 
ease." 

For purposes of our review, the pertinent findings of fact of 
Commissioner Brown and affirmed by the full Commission are 
as  follow: 

"6. . . . Dr. Williams, in his written report, a part  of the 
evidence in this case, gave the following comment: 

Mr. Walston's symptoms of shortness of breath 
appear to be clearly related to pulmonary emphysema 
and chronic bronchitis and may be, a t  least in part, 
related to cigarette smoking. I t  is also possible tha t  he 
has had intrinsic asthma which could be confirmed 
from old Duke Outpatient Clinic records. With this syn- 
drome, he could have noticed a n  aggravation of his 
symptoms by dust in the mill a s  described without 
necessarily invoking the diagnosis of byssinosis. The 
history for byssinosis is somewhat equivocal in tha t  he 
did have exacerbation of symptoms on Monday morn- 
ing but this occurred immediately on exposure to dust 
and did not seem to improve during the  remainder of 
the week. 

7. Plaintiffs shortness of breath is due to pulmon- 
ary emphysema and chronic bronchitis. 

EXCEPTION NO. 1 
8. Plaintiff does not have a n  occupational disease. 

EXCEPTION NO. 2" 

On the basis of these findings of fact, the Commission concluded 
as a matter of law that:  

"1. Plaintiff has failed to carry the  burden of proof tha t  
he has a disease due to  causes and conditions characteris- 
tic of and peculiar to his employment by defendant. G.S. 
97-53(13). 

EXCEPTION NO. 3. 
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2. Plaintiff is not entitled to benefits under G.S. 97. 

EXCEPTION NO. 4." 

In its Opinion and Award of 21 September 1979, the full Com- 
mission made the following additional notation: "While the doc- 
tor expressed the opinion tha t  plaintiffs exposure to cotton 
dust 'could possibly' have played a role in causing the pulmon- 
ary problems, the doctor further was of the opinion tha t  smok- 
ing by plaintiff 'most likely' played a part  in causing the pul- 
monary disability." 

[I] In reviewing a n  award of the Industrial Commission, the 
inquiry of this Court is limited to two questions of law: (1) 
whether the Commission's findings are  supported by any com- 
petent evidence in the record; and (2) whether the  Commis- 
sion's findings justify i ts legal conclusions. Inscoe v. Industries, 
Inc., 292 N.C. 210, 232 S.E. 2d 449 (1977). Plaintiff in his initial 
assignment of error alleges t ha t  the Commission's findings of 
fact regarding the cause of plaintiffs lung disease are  not sup- 
ported by the evidence. We do not agree. We note tha t  the Com- 
mission's finding tha t  plaintiff s shortness of breath is due to 
pulmonary emphysema and chronic bronchitis is merely a re- 
statement of the diagnosis made by Dr. Williams. Dr. Williams 
testified tha t  there exists a significant link between cigarette 
smoking and  t h e  onse t  of respiratory diseases  such a s  
emphysema and bronchitis. Evidence in the record reveals that  
although non-disabling a t  t he  outset, plaintiff's breathing 
problems began after he had been both working in defendant's 
cloth room from eight to ten years, and smoking a t  least one- 
half pack of cigarettes a day for some twenty-six years. As it is 
the exclusive province of the Commission to resolve conflicts in 
the evidence, Henry v. Leather Co., 231 N.C. 477,57 S.E. 2d 760 
(1950), we hold tha t  the  Commission's finding tha t  plaintiff 
suffered from pulmonary emphysema and chronic bronchitis 
was supported by competent evidence. We, therefore, overrule 
this assignment of error. 

Plaintiff by his second assignment of error contends that  
"[tlhe Industrial Commission erred in failing to make findings 
required by G.S. 97-53(13) on the issue of whether plaintiffs 
lung disease is compensable as  an  occupational disease." Plain- 
tiff maintains t ha t  under certain circumstances, the occupa- 
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tional aggravation of a non-disabling, non-occupational lung 
condition may result in a n  "occupational disease" within the 
meaning of G.S. 97-53(13) and tha t  where competent evidence to 
t ha t  effect is adduced, the  Commission must determine the 
extent to which the aggravating aspects of plaintiffs employ- 
ment contribute to the onset of his disability. We are of the view 
tha t  the position urged by plaintiff correctly states the law in 
this area and, therefore, reverse the  Opinion and Award of the 
full Commission and remand the  case for further findings by 
the  Commission not inconsistent with the guidelines set forth. 

G.S. 97-53 of the Worker's Compensation Act sets forth a 
schedule of diseases which are  prima facie "occupational dis- 
eases" and compensable a s  a matter  of law. Plaintiff in this case 
has based his claim for benefits upon a disability allegedly due 
to  chronic obstructive lung disease caused by prolonged expo- 
sure to cotton dust. The condition complained of by plaintiff is 
not listed in the schedule of compensable diseases of G.S. 97-53; 
therefore, the  standard for determining whether i t  is compens- 
able a s  an "occupational disease" must be governed by G.S. 
97-53(13). That subsection includes within the definition of 
"occkpational disease" the  following: 

"Any disease, other than  hearing loss covered in another 
subdivision of this section, which is proven to be due to 
causes and conditions which are characteristic of and pecul- 
iar  to a particular trade, occupation or employment, but 
excluding all ordinary diseases of life to which the general 
public is equally exposed outside of the  employment." 

In Wood v. Stevens, 297 N.C. 636, 256 S.E. 2d 692 (1979), our 
Supreme Court set forth the duties of the Comm,ission in decid- 
ing a claim under G.S. 97-5303). 

"The Commission must determine first the nature of the 
disease from which the  plaintiff is suffering - tha t  is, i ts  
characteristics, symptoms and manifestations. Ordinarily, 
such findings will be based on expert medical testimony. 
Having made appropriate findings of fact, the next ques- 
tion the Commission must answer is whether or not the 
illness plaintiff has  contracted falls within the  definition 
set out in the statute.  This la t ter  judgment requires a 
conclusion of law." 
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Id. a t  640,256 S.E. 2d a t  695-96. 

I t  is  well settled t h a t  the  findings of fact of t he  Commission 
are  conclusive on appeal if supported by competent evidence. 
G.S. 97-86. As we have noted, the  Commission's Finding of Fact 
No. 7, tha t  plaintiff suffered from pulmonary emphysema and 
chronic bronchitis, is supported by competent evidence and is 
binding upon this Court on our review. I t  is equally clear, 
however, tha t  conclusions of law entered by the Commission 
are  not binding oil this Court, and are reviewable here for 
purposes of determining their evidentiary basis and the reason- 
ableness of the legal inferences made therefrom. Crawley v. 
Southern Devices, Inc., 31 N.C. App. 284,229 S.E. 2d 325 (1976), 
cert. denied, 292 N.C. 467,234 S.E. 2d 2 (1977). A conclusion of law 
is made no less reviewable by virtue of the fact tha t  i t  is de- 
nominated a finding of fact. Moore v. Adams Electric Co., 259 
N.C. 735,131 S.E. 2d 356 (1963). I t  is apparent from the record 
tha t  the Commission's Finding of Fact No. 8, tha t  plaintiff does 
not have an  occupational disease, is in reality a determination 
of the  ultimate question presented for decision, and a s  such, 
represents a conclusion of law appropriate for our review. 

In a case involving a claim for compensation, the Commis- 
sion must make specific findings of fact as  to each material fact 
upon which the rights of the  parties depend, Morgan v. Furni-  
ture Industries, Inc., 2 N.C. App. 126,162 S.E. 2d 619 (1968), and 
where such findings a re  insufficient to enable the court to 
determine the rights of the parties, the cause must be remand- 
ed for proper findings. Thomason v. Cab Co., 235 N.C. 602, 70 
S.E. 2d 706 (1952). As we have indicated, there was sufficient 
evidence to show tha t  plaintiff had smoked cigarettes for sever- 
al years and tha t  prolonged cigarette smoking significantly 
increases the risk of contracting a respiratory illness. The Com- 
mission's finding tha t  plaintiff had contracted bronchitis and 
emphysema was, therefore, without error. Where, however, 
such finding is immediately followed by the conclusion tha t  
"[pllaintiff does not have an  occupational disease," the only 
reasonable inference to be gleaned therefrom is that,  in the 
view of the Commission, if a condition is non-occupational in i ts 
incipience, i t  is non-compensable a s  a matter of law notwith- 
standing the intervention of several years of occupational expo- 
sure to hazardous conditions between the time the disease was 
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contracted and the time it became disabling. We view this fail- 
ure to inquire into the  casual relation between plaintiff's in- 
tervening occupational exposure and his resulting disability as  
error. 

In  Booker v. Medical Center, 297 N.C. 458, 256 S.E. 2d 189 
(1979), the Supreme Court identified the elements necessary to 
prove the existence of a n  "occupational disease" within the 
meaning of G.S. 97-53(13). In  addition to the statutorily pre- 
scribed elements t ha t  a disease be "due to  causes and condi- 
tions which are  characteristic" of a particular occupation and 
that  i t  not be an  ordinary disease of life "to which the general 
public is equally exposed outside of the employment," the Court 
went on to note t ha t  the  plaintiff's disability must be fairly 
traceable to some duty of the employment a s  a proximate cause. 
Id. a t  475,256 S.E. 2d a t  200. 

At the hearing before Deputy Commissioner Shuford, the 
following colloquy between plaintiff's attorney and Dr. Williams 
occurred: 

"Q. (Mr. Hassell) . . . Again, Doctor, based on the facts I 
gave you and your examination and history and tests, 
do you have a n  opinion satisfactory to yourself to a 
reasonable degree of medical certainty a s  to whether 
the diseases you found and diagnosed in this man are 
diseases which a re  due to causes and conditions more 
characteristic of the  textile industry than  other indust- 
rial environment? 

A. I think t h a t  i t  is. 

Q. (Mr. Hassell) Well, again, Doctor, based upon the same 
set of factors, do you have an  opinion satisfactory to 
yourself and to a reasonable degree of medical certain- 
t y  a s  to whether the plaintiff's exposure to cotton dust 
30 years in his employment could have caused the res- 
piratory diseases you found in him? 

A. Yes. 
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Q. (Mr. Hassell) What is t ha t  opinion? 

A. My opinion is that it could possibly have played a role in 
the causation of his pulmonary problems. I feel tha t  it 
would be, if i t  did, i t  would be more likely a contributory 
role rather  than  a single cause and effect relationship." 

This testimony tends to show tha t  the diseases responsible for 
plaintiff's disability satisfy the statutory requirements of com- 
pensability. I ts  clear import is that:  (1) the environmental con- 
ditions which characterize plaintiff's place of employment are 
also substantial factors in causing the diseases of which plain- 
tiff suffers; and (2) plaintiff by virtue of his employment is 
exposed to  such irri tants in greater quantities than  persons 
otherwise employed. Defendant, however, contends tha t  in 
view of plaintiff's history of cigarette smoking, the above- 
quoted testimony fails to establish the necessary causal link 
between plaintiffs occupation and his disabling disease. Defend- 
ant  maintains that ,  a t  best, such testimony tends to show only 
"aggravation" of a preexisting condition which does not satisfy 
the requirement of proof of causation. We do not agree. 

Where a claimant's right to recovery is based on an  injury 
by "accident," the  rule of causation under our act is t ha t  the 
employment need not be the sole causative force to  render the 
injury compensable. In  Vause v. Equipment Co., 233 N.C. 88,63 
S.E. 2d 173 (1951), the  Supreme Court noted t h a t  where an  
employee "by reason of constitutional infirmities is predisposed 
to sustain injuries while engaged in labor, nevertheless the 
leniency and humanity of the law permit him to recover com- 
pensation if the physical aspects of the employment contribute 
in some reasonable degree to bring about or intensify the condi- 
tion" which results in disability. Id. a t  92, 63 S.E. 2d a t  176 
(1951). In  Kennedy v. Martin Marietta Chemicals, 34 N.C. App. 
177, 237 S.E. 2d 542 (1977), recovery was allowed where the 
cause of an  employee's fatal heart  attack was found to be a 
preexisting heart  condition which was aggravated when he was 
suddenly overcome by gaseous fumes while working in one of 
his employer's storage tanks. In  Pruitt  v. Publishing Co., 27 
N.C. App. 254,218 S.E. 2d 876 (1975), rev'd on other grounds, 289 
N.C. 254,221 S.E. 2d 355 (1976), a n  employee who aggravated a 
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preexisting back injury while working was awarded full com- 
pensation where evidence tended to show tha t  twenty-five per- 
cent of his thirty-five percent permanent disability of the spine 
was attributable to the former injury with only the remaining 
ten percent being attributed to the  injury suffered while work- 
ing for the defendant. In  Allred v. Allred-Gardner, Inc., 253 N.C. 
554,117 S.E. 2d 476 (1960), a n  employee whose job required him 
to drive an  automobile on service calls for his employer and who 
for several years had been subject to "blackout spells" was 
allowed to recover for injuries sustained in an  accident caused 
when he "blacked out" and drove into a pole upon returning to 
the employer's place of business from one such service call. 
These cases are  illustrative of the  well settled principle in the 
area of worker's compensation law tha t  an  employee's unique 
susceptibility to injury because of a disease or disability which 
predates his employment "affords no sound basis for a reduc- 
tion in the employer's liability." P m i t t  v. Publishing Co., 27 N.C. 
App. a t  257, 218 S.E. 2d a t  879. 

Neither the briefs of counsel nor our own independent re- 
search has disclosed any authority in this jurisdiction directly 
addressing the question of whether occupational aggravation 
of a preexisting condition results in a n  "occupational disease" 
within the meaning of G.S. 97-53(13); Cf. Morrison v. Burlington 
Industries, 47 N.C. App. 50, 266 S.E. 2d 741 (1980). We find it 
instructive, however, to note the consideration given the ques- 
tion by the  courts of other jurisdictions with worker's com- 
pensation statutes substantially similar to our own. While there 
continues to be divergence of opinion on the question, the 
majority, and we think better, view appears to be tha t  succinct- 
ly stated by Professor Larson: ' 'mhen distinctive employment 
hazards act upon these preexisting conditions to produce a 
disabling disease, the  result is a n  occupational disease." 1 B. 
Larson, Workmen's Compensation Law, § 41.63, 7-418 (1980). 
See, e.g., National Zinc Co. v. Hainline, 360 P. 2d 236 (Okla. 1961); 
Smith v. I.R. Equipment Corp., 60 A.D. 2d 746,400 N.Y.S. 2d 900 
(1977); Hutcheson v. Weyerhaeuser Co., 288 Or. 51,602 P. 2d 268 
(1979); Zallea Bros. v. Cooper, 53 Del. 168, 166 A. 2d 723 (1960); 
Bond v. Rose Ribbon & Carbon Mfg. Co., 78 N.J. Super. 505,189 
A. 2d 459 (1963), affd., 42 N.J. 308, 200 A. 2d 322 (1964). 

121 The occupational disease provisions of the North Carolina 
Worker's Compensation Act are  clearly a n  integrated part  of 
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the entire Act and must be construed in light of the same liberal 
principles a s  are  applied in cases of injury by accident. Since a 
disability resulting from a n  accidental injury which aggravates 
a preexisting infirmity is fully compensable, we can perceive of 
no valid reason why a different rule should pertain where, as  
here, the evidence tends to show t h a t  the  plaintiff's exposure to 
environmental irri tants on his job precipitated the onset of a 
disability which did not previously exist. We hold, therefore, 
tha t  where a n  employee is in his work place exposed to environ- 
mental irritants which in fact hasten the onset of a disabling 
condition which did not previously exist, such aggravation is 
tantamount to  causation for purposes of G.S. 97-53(13), and the 
resulting disability is a n  "occupational disease" thereunder. 
Defendant's reliance upon this Court's recent decision in Moore 
v. Stevens & Co., 47 N.C. App. 744, 269 S.E. 2d 159 (1980), is 
misplaced. In that case, the Industrial Commission made specif- 
ic findings tha t  the employee's disability was not caused by her 
exposure to cotton dust. Because in the case sub judice the 
Industrial Commission made no findings with respect to the 
extent to which plaintiff's exposure to  cotton dust contributed 
to the onset of his disabling disease, the  Opinion and Award of 
the full Commission is 

Reversed and remanded. 

Judges ARNOLD and WELLS concur. 

JAMES L. OLIVER, JR., AND CRAVEN VENTURE MANAGEMENT, INC. 
v. JOHN B. ROBERTS AND JOHN ROBERTS, LTD. 

No. 8021SC275 

(Filed 30 October 1980) 

1. Rules of Civil Procedure 5 56- motion to dismiss - consideration of matters 
outside pleadings 

Where t h e  trial court considered matters  outside t h e  pleadings in ruling 
on a motion to dismiss pursuant  to G.S. 1A-1, Rule 12(b)(6), t h e  motion should 
be treated a s  a motion for summary judgment and be disposed of in  the  
manner provided in G.S. 1A-1, Rule 56. 

2. Joint Ventures 5 1- failure of joint venture - no breach of fiduciary duty 
In  a n  action to recover damages for defendant's alleged breach of his 
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fiduciary duty to plaintiffs in a joint venture formed for the purpose of 
acquiring the assets of a corporation, summary judgment was properly 
entered for defendant where plaintiffs' materials tended to show that  the 
parties obtained an option to purchase the corporate assets; in their efforts 
to obtain sufficient financial resources to make the purchase, the parties a t  
the suggestion of defendant sought the involvement of a third party; the 
third party agreed to invest $250,000 to $300,000 in the venture if the three 
parties would invest $500,000 of their own money; plaintiffs were unable to 
raise the necessary capital and negotiations with the third party ended; and 
the third party subsequently purchased the corporate assets in his own 
right, made defendant an officer in a new corporation formed to acquire the 
assets, and gave defendant the option to purchase fifty percent of the assets 
for fifty percent of his investment therein, since plaintiffs failed to present 
evidence of specific instances of conduct by defendant which was contrary to 
the interests of plaintiffs in the corporate assets, and all the evidence 
showed that  the joint venture was unsuccessful because plaintiffs failed to 
obtain the money necessary to enter into an agreement with the third party 
to purchase the corporate assets. 

APPEAL by plaintiffs from Rousseau, Judge. Order entered 
17 December 1979 in Superior Court, FORSYTH County. Heard in 
the Court of Appeals 17 September 1980. 

The facts of this case are  summarized a s  follows. In Decem- 
ber 1975, plaintiffs and defendants began a series of meetings 
wherein they considered the possibility of acquiring the Helio 
Courier, Stallion, and Twin aircraft assets of the General Air- 
craft Corporation (hereinafter GAC). During the early months 
of 1976, the parties began negotiating with GAC for the pur- 
chase of these assets with a view toward either reselling them a t  a 
profit or using them in the operation of a business. Neither the 
terms nor the duration of the parties' venture was incorporated 
in a writing. In  April 1976, Ben F. Craven, the sole shareholder, 
officer, and director of plaintiff Craven Venture Management, 
Inc., submitted on behalf of the parties a revised, written offer 
to GAC to purchase their Helio Courier, Stallion, and Twin 
aircraft  properties. This revised offer was subsequently 
accepted by GAC. Through the contributions of the parties, an  
option to purchase the assets was obtained. In  their efforts to 
obtain the sufficient financial resources to consummate the 
purchase, the parties a t  the suggestion of defendant Roberts 
sought the involvement of one Alvin Goldhush of Winchester, 
Virginia. Roberts had attempted to purchase these same GAC 
assets in 1975 prior to his affiliation with the plaintiffs and had 
then unsuccessfully sought to enlist Goldhush a s  a n  investor. 
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Goldhush agreed to invest from $250,000 to $300,000 in the 
venture if the three parties would invest $500,000 of their own 
money. Plaintiffs were unable to raise the necessary capital, 
and negotiations between the parties and Goldhush ended. 
Goldhush subsequently purchased the GAC assets in his own 
right and offered to sell defendant a fifty percent interest there- 
in in exchange for $550,000, one-half of Goldhush's investment. 

Plaintiffs contend t h a t  t hey  and  defendant  John  B. 
Roberts, acting individually and a s  officer for defendant John 
Roberts, Ltd., had formed a joint venture for the purpose of 
acquiring the GAC assets; tha t  before the venture was either 
successfully completed or terminated, defendant abandoned 
the venture and sought to obtain the same property in his 
individual capacity; tha t  defendant did in fact obtain an  in- 
terest in such property; and tha t  such conduct was in breach of 
a fiduciary duty owed by defendant to plaintiffs as  co-venturers. 

Plaintiffs prayed the  court for relief in the form of an  
accounting pursuant to G.S. 59-52, a constructive t rust  imposed 
upon any profits derived by defendants from the use of the 
contested assets, and treble damages and attorneys' fees pur- 
suant to G.S. 75-16 and G.S. 75-16.1. 

The trial court granted summary judgment for defendants. 
Plaintiffs appealed. 

White & Crumpler, by Fred G. Crumpler, Jr., and Robert B. 
Womble, for plaintiff appellant. 

Hudson, Petree, Stockton, Stockton & Robinson, by Nor- 
wood Robinson a n d  F. Joseph Treachy, Jr. ,  for defendant 
appellee. 

ERWIN, Judge. 

The question presented for our review is whether the trial 
court erred in granting defendants' motions to dismiss and for 
summary judgment pursuant to G.S. 1A-1, Rules 12(b)(6) and 56, 
of the Rules of Civil Procedure. We find tha t  the motions were 
properly allowed. 

[I] We note a t  the  outset tha t  in granting defendants' motions, 
the trial court considered, inter alia, the depositions of the 
parties, the plaintiffs' amended complaint, the affidavits of 
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plaintiffs, the affidavit of Alvin A. Goldhush, and the defend- 
ants' interrogatories to plaintiff Craven Management, Inc., 
and the answers thereto by Ben F. Craven, Jr. Because the trial 
court considered matters outside the  pleadings in reaching its 
decision, the motion should be treated a s  a motion for summary 
judgment and disposed of in the  manner provided in Rule 56. 
Kessing v. National Mortgage Corp., 278 N.C. 523, 180 S.E. 2d 823 
(1971). 

Where a motion of summary judgment is granted, the crit- 
ical questions for determination upon appeal are  whether on 
the basis of the materials presented to  the  trial court, there is a 
genuine issue a s  to any material fact and whether the movant 
is entitled to  judgment a s  a matter  of law. Barbour v. Little, 37 
N.C. App. 686,247 S.E. 2d 252, cert. denied, 295 N.C. 733,248 S.E. 
2d 862 (1978). In  this regard, we find i t  instructive to note tha t  
"[wlhether there is a genuine issue of fact is not the question. 
The question is whether the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the affi- 
davits, if any, show tha t  there is a genuine issue a s  to any 
material fact." (emphasis in original) Tuberculosis Assoc. v. 
Tuberculosis Assoc., 15 N.C. App. 492,494, 190 S.E. 2d 264,265 
(1972). Therefore, although the presence of immaterial, factual 
questions does not preclude the grant  of summary judgment, 
the moving party retains the continuing burden of establishing 
the nonexistence of any triable issue of fact. The movant may 
discharge this burden either by proving tha t  an  essential ele- 
ment of the opposing party's claim is nonexistent or by showing 
through discovery tha t  the opposing party cannot produce evi- 
dence to support an  essential element of i ts claim. Zimmeman 
v. Hogg & Allen, 286 N.C. 24,209 S.E. 2d 795 (1974). 

[2] Plaintiffs contend tha t  the case sub judice is one where 
Roberts as  co-venturer withdrew from the  venture and in con- 
cert with a third party, pursued the  very object of the venture. 
Plaintiffs maintain tha t  i t  was this conduct by Roberts tha t  
prevented them from purchasing the  GAC assets. In  support of 
these contentions, plaintiffs allege that :  Roberts negotiated 
directly with Goldhush "without keeping Craven and Oliver 
advised of what was going on"; Goldhush has made Roberts a 
vice president in the  new corporation formed to acquire the 
GAC assets; Goldhush has reimbursed Roberts for all the  ex- 
penses Roberts had incurred while attempting to negotiate for 
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the pu'rchase of the assets; and Roberts has received from 
Goldhush a n  option to purchase fifty percent of the GAC assets 
for fifty percent of Goldhush's investment therein. While there 
exist factual disputes with respect to most of the above allega- 
tions, it is significant to note tha t  even if all of plaintiffs' conten- 
tions are admitted, they would not assist plaintiffs in discharg- 
ing their burden of establishing a causal relation between some 
specific act or omission by defendants and plaintiffs' failure to 
effect the purchase of the aircraft assets. I t  is well settled tha t  
proof of such a causal relation is a n  essential element of plain- 
tiffs' cause of action. See Meyer v. McCarley and Co., Inc., 288 
N.C. 62,215 S.E. 2d 583 (1975). We note further tha t  the largely 
baseless nature of plaintiffs' allegations is illustrated by the 
deposition testimony of Ben F. Craven, Jr.  Craven testified in 
pertinent part: 

"To the very best of my knowledge, Roberts cooperated 
in every possible way to t ry  to put  this deal together. He 
contacted all the people he could, including Goldhush. 

I cannot specifically s ta te  anything tha t  Roberts did 
tha t  was against my best interest a s  I alleged in the com- 
plaint." 

Plaintiffs' pleadings, affidavits, deposition testimony, and 
answers to interrogatories a re  otherwise void of any allega- 
tions of specific instances of active or omissive conduct by de- 
fendants which was contrary to the interests of plaintiffs in the 
GAC assets. 

In  viewing the record, a s  we must, in the light most favor- 
able to plaintiffs, we are  compelled to  conclude tha t  plaintiffs' 
evidence fails to raise a genuine issue of material fact with 
respect to  their  allegations t h a t  defendants detrimentally 
affected plaintiffs' ability to acquire the GAC assets. Indeed, all 
the evidence indicates t ha t  the efforts of the parties to acquire 
the aircraft assets failed because of plaintiffs' inability or un- 
willingness to borrow the money necessary to enter into an  
agreement with Goldhush. 

Ordinarily where a n  agreement of joint venture fails to fix 
a definite date  of termination, the  agreement remains in  force 
until its purpose is accomplished or until such accomplishment 
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has become impracticable. 46 Am. Jur.  2d, Joint Ventures, 5 30, 
p. 51. Where, as  here, i t  is the  failure of the complaining parties 
to make agreed contributions to the  common undertaking 
which makes continuation of the effort impracticable, such par- 
ties have no claim to share any of the benefits or profits which 
may be subsequently derived therefrom. 46 Am. Jur.  2d, Joint 
Ventures, § 45, p. 65. 

The judgment below is 

Affirmed. 

Judges ARNOLD and WELLS concur. 

ALFRED L. COLLINS, JR.  AND WIFE, KATHLEEN B. COLLINS; GEORGE 
C. MUSSOTTER AND WIFE, JARIS MUSSOTTER v. OGBURN REALTY 

COMPANY, INC.; J.R. OGBURN 

No. 8010DC304 

(Filed 30 October 1980) 

1. Brokers and Factors B 6.1- exclusive listing contract for realty - right to 
commission 

Defendant realtors were entitled to recover a six percent real estate 
commission pursuant  to a n  exclusive listing contract giving defendants the  
power to sell plaintiffs' house 'for a period of 120 days a t  a price of $58,900 
where the  listing contract was executed on 20 September 1976; purchasers of 
the  house executed a n  offer to  purchase on 5 October 1976, well within the  
120 day period; t h e  purchasers entered into possession of the  house on 8 
November 1976 pursuant  to  a rental agreement in  which they agreed to 
complete t h e  purchase of t h e  house within five days after notification t h a t  
their loan was ready to be closed; and on 3 September 1977 plaintiffs con- 
veyed title to t h e  property to  t h e  purchasers by warranty deed a t  a purchase 
price of $56,000, since defendant realtors were t h e  procuringcause of the  sale 
of the house, and defendants were not precluded from recovering a commis- 
sion because t h e  house was not actually conveyed within t h e  120 day period. 

2. Trial B 13- permitting jury to take exhibits to jury room - absence of consent by 
plaintiffs 

The trial court erred in  permitting t h e  jury, over plaintiffs' objections, to  
take into the  jury room and retain during its deliberations exhibits which 
had been admitted into evidence and a n  exhibit which had not been admitted 
into evidence. 
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APPEAL by plaintiffs from Barnette, Judge. Judgment en- 
tered 24 October 1979 in District Court, WAKE County. Heard in 
the Court of Appeals 18 September 1980. 

On 20 September 1976, George C. Mussotter and wife, Jaris 
Mussotter, plaintiffs, and defendant Ogburn Realty Company, 
through its agent J.R. Ogburn, executed an  exclusive listing 
contract which gave defendants the power to sell plaintiffs' 
house a t  704 Fieldstone Court in Raleigh for a period of 120 days 
a t  a sale price of $58,900. The contract provided tha t  plaintiffs 
were to pay defendants a six percent real estate commission on 
the amount of the gross sale. The contract also required plain- 
tiffs to pay defendants the full six percent commission if a 
prospect to whom the defendant has  actually shown the  proper- 
ty  purchases or contracts to purchase the property within 90 
days after the expiration of the listing agreement. 

On 5 October 1976, Alfred L. Collins, Jr. and wife, Kathleen 
B. Collins, executed a n  offer to  purchase contract respecting 
the property a t  704 Fieldstone Court a t  a sale price of $58,900. 
The contract specified tha t  it was to be contingent on the  sale of 
the Collinses' house in Virginia Beach, Virginia. Other perti- 
nent conditions of the  agreement were that:  the Collinses were 
to close 704 Fieldstone no later than  fifteen days after the sale 
of their house in Virginia Beach; the Collinses were to  take 
possession of the property on 8 November 1976 a t  the rental fee 
of $7.50 per day; and in the event tha t  the Collinses' Virginia 
Beach property is not sold within 270 days, they will pay the 
Mussotters $450 per month rent  or vacate the premises within 
30 days. Pursuant to the  contract, the Collinses paid defendants 
an  earnest money deposit of $1,000 to be held by defendants for 
the purpose of guaranteeing their performance of the  contract. 

On 8 November 1976, the Collinses entered into possession 
of the property pursuant to a rental agreement wherein the 
Collinses agreed to pay a rental fee of $7.50 per day and to 
complete the purchase of the property within five days after 
notification tha t  their loan was ready to be closed. 

By letter dated 27 July 1977, the Mussotters instructed 
defendants to return to the  Collinses their $1,000 deposit. De- 
fendants did not follow these instructions, but rather informed 
the Mussotters t ha t  they had done everything necessary to 
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earn their commission and tha t  they would expect the Mussot- 
ters to remit payment in the agreed upon amount of $3,534, six 
percent of $58,900. 

On 3 September 1977, the Mussotters conveyed title to the 
property to the Collinses by warranty deed a t  a purchase price 
of $56,000. 

On 3 November 1977, the Collinses filed a complaint against 
defendants alleging tha t  defendants were obligated to return 
to the Collinses their $1,000 earnest money deposit. As their 
basis for recovery, the Collinses asserted a breach of contract 
claim in their first cause of action and a claim arising from 
breach of fiduciary duty in their second cause of action. Defend- 
ants  answered, denied these allegations, and counter-claimed 
against the  Collinses for a realtor's commission of six percent. 
Thereafter, defendants successfully moved to join George and 
Jaris Mussotter a s  parties plaintiff and were permitted to file 
an  amended answer alleging a claim for a realtor's commission 
against the Mussotters a s  sellers of the property. 

A summons was issued on 24 March 1978 directing the 
Mussotters to file a n  answer to the  allegations contained in 
defendants' amended answer. The Mussotters filed a respon- 
sive pleading and counterclaim wherein they admitted execut- 
ing the exclusive listing contract, the offer to purchase agree- 
ment, and the  rental contract. They also admitted t h a t  they 
conveyed their house to the Collinses on 3 September 1977 and 
tha t  they have not paid defendants a realtor's commission. 

On 28 June  1979, orders of summary judgment were entered 
which, inter alia, denied recovery to the  Collinses on their 
second cause of action, denied recovery to the  Mussotters upon 
their counterclaim, and adjudicated liability in favor of defend- 
ants  against the Mussotters for a realtor's commission. The 
court reserved a s  the sole issue for trial the amount of the 
commission due the defendants. 

On 18 October 1979, plaintiffs Collins filed notice of volun- 
tary dismissal pursuant to G.S. 1A-1, Rule 41(a)(l), of the Rules 
of Civil Procedure with respect to their first cause of action and 
have no further interest in the prosecution or appeal of this 
action. 
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The issue of the amount of damages owingfrom the Mussot- 
ters to defendants was tried before a jury on 23 October 1979. 
That judgment established damages in the  amount of six per- 
cent of $56,000 with credit against the  judgment amount being 
given for the  $1,000 held by defendants a s  a n  earnest money 
deposit. Plaintiffs appealed. 

Brenton D. Adams, for plaintiff appellants. 

Seay, Rouse, Johnson, Harvey & Bolton, by Ronald H. Gar- 
ber, for defe~da-nt appellees. 

ERWIN, Judge. 

[I] Plaintiffs assign a s  error, inter alia, the summary adjudica- 
tion of their liability to defendants for a six percent realtor's 
commission. They contend tha t  there was neither evidence tha t  
the Collinses were "ready, willing and able" to purchase plain- 
tiffs' house a t  the listing price, nor evidence tha t  defendants 
were the procuring cause of the eventual sale of the property. 
Plaintiffs further contend tha t  defendants are  precluded from 
recovering a realtor's commission because of their failure to 
effect a sale of the property within the  120-day period pre- 
scribed in the listing agreement. We do not agree. 

The elements which a broker must prove to establish his or 
her entitlement to commissions were set forth in Realty Agency, 
Inc. v. Duckworth & Shelton, Inc., 274 N.C. 243,162 S.E. 2d 486 
(1968). There Justice (later Chief Justice) Sharp noted that:  

"Ordinarily, a broker with whom a n  owner's property is 
listed for sale becomes entitled to his commission whenever 
he procures a party who actually contracts for the pur- 
chase of the property at a price acceptable to the owner. 
[Citations omitted.] If any act of the  broker in pursuance of 
his authority to  find a purchaser is the  initiating act which 
is the procuring cause of a sale ultimately made by the 
owner, the  owner must pay the commission provided the 
case is not taken out of the rule by the  contract of employ- 
ment. [Citations omitted.] The broker is the procuring 
cause if the sale is the direct and proximate result of his 
efforts or services.'' 

Id. a t  250-51, 162 S.E. 2d a t  491. 
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In this case, the  responsive pleading and counterclaim of 
the Mussotters, owners of the  property, contain the following 
pertinent admissions: the Mussotters listed their property a t  
704 Fieldstone Court with defendants a t  a sale price of $58,900; 
the Mussotters executed a n  offer to purchase agreement con- 
cerning the property with the  Collinses a t  a purchase price of 
$58,900; the Mussotters conveyed the property to the  Collinses 
by warranty deed on or about 3 September 1977; and the  Mus- 
sotters have refused to pay defendants a realtor's commission. 
In view of the guidelines set forth in Realty Agency, Znc. v. 
Duckworth & Shelton, Znc., id., the defendants' entitlement to 
their commission is clearly demonstrated upon the face of plain- 
tiffs' pleadings. There exists no dispute tha t  the defendants 
performed the duty of presenting to the Mussotters a party who 
actually contracted to purchase their property upon terms 
acceptable to them and tha t  this was done well within the 
120-day period set forth in the  listing agreement. Plaintiffs' 
contention tha t  defendants a re  precluded from recovering a 
commission because of their failure to effect a sale of the prop- 
erty within the 120-day period is unavailing in view of the  fact 
that,  as  noted above, i t  is defendants' procurement of "a party 
who actually contracts for the purchase of the property," id., 
which determines entitlement to  a realtor's commission. 

In  opposing defendants' motion for summary judgment on 
the issue of liability for realtor's commissions, plaintiffs have 
failed to  raise a genuine issue a s  to a material fact concerning 
any element upon which defendants' claim for relief depends. 
Best v. Perry, 41 N.C. App. 107, 254 S.E. 2d 281 (1979). Since 
summary judgment was properly entered on this issue, we 
overrule this assignment of error. 

[2] Plaintiff also assigns a s  error the trial court's action in 
permitting the jurors to take exhibits offered a t  trial into the 
jury room during their deliberations. During the trial on the 
issue of damages, defendants offered the testimony of J.R. 
Ogburn. During direct examination, Ogburn was permitted to 
read the amount of real estate commissions charged by mem- 
bers of the Multiple Listing Service of the Raleigh Board of 
Realtors, as  found on randomly selected pages of different 
volumes of the weekly listing booklets published by tha t  orga- 
nization. These booklets were marked a s  Defendants' Exhibits 
1 through 33. The witness was also permitted to identify and 
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describe the listing agreement wherein plaintiffs granted de- 
fendants the exclusive right to sell their property for a 120-day 
period. This contract was marked as  Defendants' Exhibit 34, 
During the witnesses' testimony, the court received into evi- 
dence Defendants' Exhibits 1 through 34. Finally, the witness 
identified and described a deed from plaintiffs to the Collinses 
conveying the  property a t  704 Fieldstone Court. The witness 
testified tha t  the presence of revenue stamps in the amount of 
$56.00 upon the deed indicated a gross sale price of $56,000. The 
deed was marked as  Defendants' Exhibit 35, but was not re- 
ceived into evidence. 

At the conclusion of i ts charge to the jury, the court, over 
plaintiffs' objections, allowed the  jurors to  take Defendants' 
Exhibits 1 through 35 into the jury room during deliberations. 
I t  is well settled in this jurisdiction tha t  without the consent of 
the parties, i t  is error to  permit the  jury to take exhibits into the 
jury room and to retain them during its deliberations. Doby v. 
Fowler, 49 N.C. App. 162, 270 S.E. 2d 532 (1980); B r m  v. Bucha- 
nan, 194 N.C. 675,140 S.E. 749 (1927). In  Watson v. Davis, 52 N.C. 
178,181 (1859), our Supreme Court explained the reason for the 
rule a s  follows: 

"The jury ought to  make up  their verdict upon evidence 
offered to their senses, i.e., what they see and hear in the 
presence of the court, and should not be allowed to  take 
papers, which have been received as  competent evidence, 
into the jury room, so as  to make a comparison of hand- 
writing, or draw any other inference which their imagina- 
tions may suggest, because the opposite party ought to 
have an  opportunity to reply to any suggestion of an  infer- 
ence contrary to  what  was made in open court." 

In view of this well settled principle a s  respects exhibits which 
have been received into evidence, i t  follows a fortiori t ha t  the 
trial court commits error when i t  permits the jury to retain in 
the jury room exhibits which have not been received into evi- 
dence. Because we believe tha t  such action by the trial court 
prejudically affected plaintiffs' right to have the question sub- 
mitted to the jury considered impartially, we sustain plaintiffs' 
assignment of error and grant  plaintiffs a new trial on the  issue 
of damages. The judgment appealed from is 
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Reversed in part  and affirmed in part. 

Judges ARNOLD and WELLS concur. 

IN THE MATTER OF EDITH BOLCH MASTERS, INCOMPETENT, JOHN 
BOLICK, PETITIONER, V. ELEANOR B. COLE AND LILLIAN M. MANEY, 

RESPONDENTS 

No. 8028SC220 

(Filed 4 November 1980) 

1. Insane Persons 14.1-guardian's sale of incompetent's assets-letter to clerk of 
court - report of sale - legal test 

In  determining whether a guardian's letter to  t h e  clerk of court consti- 
tuted a report of sale of a n  incompetent's property within the  meaning of 
G.S. 1-339.35 although it  did not comply with all t h e  technical requirements 
of the  s tatute ,  the  proper legal tes t  is whether i ts  partial compliance has  
fully attained t h e  objective of t h e  statute. 

2. Insane Persons § 4.1- sale of incompetent's property - purpose of report of sale 
The "report of sale" of a n  incompetent's property required by G.S. 1- 

339.35 was intended not just  t o  give record notice of t h e  fact of sale but  also to  
operate with G.S. 1-339.36 and G.S. 1-339.25 to ensure "that t h e  price received 
shall be greater" by facilitating the  practice of upset bidding by providing a 
clear-cut s tar t ing point for t h e  time period during which upset bids may be 
filed. 

3. Insane Persons J 4.1- sale of incompetent's property - letter to  clerk of court - 
insufficiency a s  report of sale 

A guardian's letter to  t h e  clerk of court did not constitute a valid "report 
of sale" of a n  incompetent's property where i t  failed to  set  out t h e  tit le of the  
action and failed to  specify t h e  terms of sale a s  required by G.S. 1-339.35(b)(l) 
and (b)(6), since a potential upset bidder could not look a t  t h e  letter and know 
with certainty whether i t  was  a report of sale. 

APPEAL by petitioner from Burroughs, Judge. Order en- 
tered 30 October 1979 in Superior Court of BUNCOMBE County. 
Heard in the Court of Appeals in Waynesville on 28 August 1980. 

This case involves the  sale of a n  incompetent's real and 
personal property to produce assets for the benefit of the incom- 
petent. 

The events which lead up to this appeal began in 1977 with 
the filing of a Petition by John Bolick to have Edith Bolch 
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Masters declared incompetent. Mr. Bolick is a nephew of Ms. 
Masters. On 9 May 1977, Ms. Masters was adjudged incompe- 
tent, and   lean or B. Cole was appointed guardian with the 
consent of Mr. Bolick after Ms. Cole had agreed to sell the land 
in question to Mr. Bolick. 

On 17 September 1979, a Petition was filed by W.K. McLean, 
Attorney for Petitioner, Eleanor B. Cole, seeking a n  Order for 
the sale of the  property of the incompetent. On 27 September 
1979, the Honorable J. Ray Elingburg, Clerk of Superior Court 
of Buncombe County issued an  Order based on the Petition 
heretofore filed ordering "that the properties described in the 
petition be sold a t  a private sale to be conducted by the guard- 
ian, petitioner in this cause." 

Thereafter, a letter was filed with the Clerk by Ms. Cole 
acting a s  guardian, stating tha t  she had entered into agree- 
ments to sell the  real property to Ms. Maney "for the sum of 
twelve thousand, five hundred and no1100 dollars ($12,500.00) 
. . . . " In response to this letter, appellant wrote and filed letters 
with the Clerk, the attorney for the guardian, and the  guardian 
stating in essence tha t  Mr. Bolick had offered more money for 
the property and "is willing to pay in cash . . . . " Enclosed was a 
proposed contract giving the terms of the sale, a description of 
the property, the names of the  parties, the authority of Ms. Cole 
to act, and i t  was dated and s imed by Mr. Bolick. 

' 

On 11 October 1979, a Report of Sale was filed with the Clerk 
and signed by the  Guardian for the sale of the incompetent's 
personal property, and another Report was filed the same day 
for the sale of the  incompetent's real property. Both Reports 
had the proper captions, and each stated the  price was "to be 
paid in cash . . . . "  On the same day the Reports were filed, a 
Confirmation of Sale for each sale was executed and filed by the 
Clerk. The confirmations recite t ha t  the "sale was reported on 
the l l t h  day of October, 1979, a s  appears of record . . . . That the 
report of such sale has remained on file for ten (10) days . . . . 
THIS, the l l t h  day of October, 1979." Thence, a Confirmation of 
Sale for the real property was executed by Judge Robert D. 
Lewis, Superior Court Judge Presiding, and was filed with the 
Clerk on 19 October 1979. 

As a result of the filing of the Reports of Sale on 11 October 
1979, Mr. Bolick gave notice and submitted cash representing 
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an  upset bid on 22 October 1979. At  the same time, a Petition to 
Set Aside the Confirmation of Sale was filed because "ten days 
had not passed from the  time the  report of sale was filed and the 
confirmation of sale was filed." A second Petition to Set Aside 
was filed 23 October 1979, in order to encompass the Confirma- 
tion executed by Judge Lewis. Consequently, a n  Order was 
entered exparte by Judge Robert M. Burroughs, Superior Court 
Judge Presiding, Buncombe County, setting aside the sale and 
ordering the properties be resold. 

A hearing was held in this matter on 25 October 1979, for 
the purpose of reaching a final determination of the facts and 
rights of the parties. The Court, after hearing the arguments of 
the attorneys for Ms. Cole and Ms. Maney, and after reviewing 
the letter of 28 September 1979, felt t ha t  "that in essence is the 
Report of Sale." The court ordered tha t  the dates on Judge 
Lewis's Order be changed to  "speak the truth,  tha t  the Report 
of Sale was actually made on September 28, 1979, instead of 
October 11, 1979 . . ." even though "it's not in technical com- 
pliance with the Statute . . . ." Mr. Bolick perfected this appeal 
from the 30 October 1979 Order. 

Lentz and Ball by Roger T. Smith forJohn Bolick, petitioner 
appellant. 

DuMont, McLean, Leake, Harrell, Talman & Stevenson by 
Wesley P.  Talman, Jr. for Eleanor B. Cole,guardian respondent. 

Hyldburg & Grimes by Carl A. Hyldburg for Lillian M. Man- 
ey, purchaser respondent. 

CLARK, Judge. 

The sole issue in this case is whether the guardian's letter 
of 28 September 1979 constituted a Report of Sale within the 
meaning of G.S. 1-339.35. That letter is set out below: 

"Clerk of Superior Court 
Buncombe County 
Asheville, N.C. 

Dear Sir: 

This is to notify you tha t  I have this day entered into 
agreements to sell the  property of Edith Bolch Masters, 
located a t  540 Old Haw Creek Road, as  recorded in the 
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Register of Deeds Office in Deed Book 752, Page 9, to 
Lillian M. Maney for the  sum of twelve thousand, five 
hundred and no1100 dollars ($12,500.00), and to sell the 
Vagabond trailer to  Mark Evans for teh [ s ic ]  sum of two 
thousand, seven hundred and fifty and no1100 dollars 
($2750.00). 

Very truly yours, 

Eleanor B. Cole, Guardian 
S/ ELEANOR B. COLE 

Eleanor B. Cole, Guardian 
95 Pinecroft Road 
Asheville, N.C. 28804" 

The pertinent statute provides: 

"3 1-339.35. P r i v a t e  sale; report  of sale. - (a) The person 
holding a private sale shall, within five days after the date 
of the sale, file a report with the  clerk of the  superior court 
of the county where the  proceeding for the sale is pending. 

(b) The report shall be signed and shall show 

(1) The title of the  action or proceeding; 

(2) The authority under which the person making the 
sale acted; 

(3) A description of real property sold, by reference or 
otherwise, sufficient to identify it, and, if sold in 
parts, a description of each part  so sold; 

(4) A description of personal property sold, sufficient 
to indicate the  nature and quantity of the prop- 
erty sold to each purchaser; 

(5) The name or names of the person or persons to 
whom the property was sold; 

(6) The price a t  which the  property, or each part  there- 
of, was sold, and the terms of the sale; and 

(7) The date of the  report." 

Petitioner claims tha t  the letter failed to satisfy require- 
ments (b)(l) and (b)(6) of the  above quoted statute by failing to 
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set out the title of the action and failing to  specify the  terms of 
the sale. The letter apparently does lack these two require- 
ments. 

Repondents claim tha t  failure to  include the title of the case 
is not important since the nature of the proceeding could be 
ascertained from the  body of the letter. Respondents contend as  
well tha t  sufficient terms were included. An examination of the 
letter, however, reveals no terms of sale other t han  price; yet a 
listing of the  price is separately required by the statute. The 
legislature must have meant by "terms of sale" something 
more than  price alone. Any other reading would render super- 
fluous the language requiring "terms of sale." 

Respondents assert tha t  the sale was a cash sale and tha t  
the only reasonable conclusion tha t  third parties could draw 
from the evidence of terms in the  letter was tha t  the  sale was 
for cash. Respondents cite no North Carolina authority for this 
proposition. We do not accept the proposition. Were we examin- 
ing a written contract between Cole and Maney, we might infer 
from silence a s  to terms tha t  the parties intended the  sale to be 
for cash; but here we are  not looking a t  a written agreement 
between them. We are  looking a t  a statutorily required Report 
of Sale designed to give notice to third parties of, among other 
things, the terms of the sale. I t  is of primary importance tha t  a 
potential upset bidder recognize the paper writing filed with 
the court a s  the Report of Sale and not a mere statement of 
intent to bid. Such bidder should not have to infer cash terms or 
other provisions specifically required by G.S. 1-339.35. That 
guardian respondent's attorney recognized the necessity of in- 
cluding the terms in the  Report of Sale is made manifest by 
their inclusion in the properly captioned Report of Sale filed 11 
October 1979. 

Judge Burroughs also recognized these deficiencies and 
noted a t  the hearing on 30 October 1979 t ha t  the letter was "not 
in technical compliance with the statute." He nonetheless held 
the letter to  be in substantial compliance with the  s tatute  and 
treated i t  a s  a Report of Sale. 

[I] Respondent in arguing tha t  substantial compliance is the 
appropriate standard in this case states in her brief: 
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"'Substantial compliance' with statutory requirement 
is normally sufficient and occurs when a s  a practical mat- 
ter, it is reasonable to conclude tha t  partial compliance has 
fully attained objective of statute . . .' 'In other words, 
there has  been such compliance with essential require- 
ments of statutory provisions a s  may be sufficient for 
accomplishment of purpose' Houman v. Mayer, 382 A. 
2d 413,474; 155 N.J. Super. 129; 40 Words and Phrases, 112 
and 113 (1978-1979 Pocket Part)  (Substantial Compliance 
with Statute)." 

Regardless of the label used, we agree the  proper legal test to 
apply to  the  letter before u s  is whether i ts  partial compliance 
has fully attained the objective of the statute. We begin this 
determination by examining the purpose or objective of G.S. 
1-339.35. 

[2] We believe the  legislature intended the  Report of Sale 
under G.S. 1-339.35 to accomplish one major objective: 

"Proceedings outlined by statute for t he  holding of 
judicial sales . . . and giving notice thereof are  'merely 
methods of administration and disposition of property by 
fiduciary officers, their purpose being that the price received 
shall be greater, and not t ha t  the title given shall be bet- 
ter."' [Citations omitted, emphasis added]. 

Wadsworth v. Wadsworth, 260 N.C. 702,708,133 S.E. 2d 681,686 
(1963). The Report of Sale was thus  intended not just to give 
record notice of the fact of the sale but, more importantly, to 
operate alongwith G.S. 1-339.36 and 1-339.25 to ensure "that the 
price received shall be greater" by facilitating the practice of 
upset bidding by providing a clear-cut starting point for the 
time period during which upset bids could be filed. 

[3] In  determining whether the  28 September letter accom- 
plishes these purposes, we note t ha t  G.S. 1-339.25 requires tha t  
upset bids be deposited "with the clerk of the  superior court, 
with whom the report of the sale was filed, within ten days after 
the filing of such report." This provision applies to  private sales. 
G.S. 1-339.36(b). Thus the  time for filing a n  upset bid is deter- 
mined from the date of the Report of Sale and to  accomplish the 
purpose of t he  legislature a writing filed with the  clerk must not 
only put third parties on notice t ha t  the Commissioner has an 
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offer which he wishes the court to  accept, but also tha t  this 
writing is the statutorily required Report of Sale which begins 
the running of the ten days in which upset bids may be filed. 
The letter of 28 September in this case, by failing to set out the 
title of the case or to style itself a Report of Sale, left reasonable 
doubt as  to i ts status. We believe the upset bidding procedure 
can work properly only when there is certainty as  to what 
constitutes a Report of Sale so tha t  the potential upset bidder 
can know with certainty by what date he must deposit his upset 
bid with the Clerk of Court. We note tha t  the potential upset 
bidder in this case did not have the benefit of the judicial deter- 
mination tha t  the letter was a Report of Sale until it was 
already too late to file a n  upset bid. 

We believe, moreover, t h a t  partial compliance with the 
statutory language is no compliance a t  all, where, as  here, it 
fails to achieve the legislature's objective of facilitating the 
practice of upset bidding by ensuring certainty on the part  of 
potential upset bidders a s  to  when their upset bids must be 
deposited with the clerk. To effectuate the legislative purpose 
of the statute we must ensure tha t  a potential upset bidder can 
look a t  a writing filed with the clerk and know whether i t  is a 
Report of Sale. 

This result seems to  u s  particularly just in the case sub 
judice in light of the party who will benefit from our holding, the 
incompetent. "There is no principle more universally recog- 
nized in the law than this: Those who by reason of legal disabil- 
ity are  unable to preserve for themselves their legal rights a re  
deserving of having those rights assiduously protected by the 
courts including courts of last resort." In re Lancaster, 290 N.C. 
410,423,226 S.E. 2d 371,379 (1976). The device of the upset bid 
was to have protected the  incompetent, Ms. Masters, by assur- 
ing tha t  her property bring the best price possible. We will not 
allow this protective device to be circumvented, however in- 
advertently. 

The portion of the order of 30 October 1979 which amended 
the prior confirmations of the  clerk and judge to reflect the date 
of the Report of Sale a s  28 September 1979, is vacated. The 
confirmations thus  read a s  originally filed, i.e., in the case of the 
clerk's confirmation: "sale was reported on the 11th day of 
October, 1979, a s  appears of record. ,. . . [Rleport of such sale has  
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remained on file for ten (10) days . . . . THIS, the 11th day of 
October, 1979"; and in the  case of the judge's confirmation: 
"sale was reported on the 11th day of October, 1979, as  appears 
of record . . . . [Rleport of such sale has  remained on file for ten 
(10) days . . . . THIS, the 19th day of October, 1979." The irregu- 
larities on the faces of these confirmations establish their in- 
validity in tha t  the clerk and judge acted without statutory 
authority when they confirmed the sale prior to the expiration 
of the statutorily required ten-day period for the deposit of 
upset bids. G.S. 1-339.37. Mr. Bolick's upset bid of 22 October 
1979 was thus timely filed. See G.S. 1-339.36 and 1-339.25. 

The order of 30 October 1979 is vacated and the cause is 
remanded for proceedings consistent with this opinion. 

Vacated and Remanded. 

Judges MARTIN (Harry C.) and HILL concur. 

JUDITH ANN TRIPP (MERCER) v. EUGENE PATE, M.D., KINSTON 
BONE AND JOINT CLINIC, P.A., AND LENOIR MEMORIAL HOSPITAL, 

INC. 

No. 808SC314 

(Filed 4 November 1980) 

1. Trial § 3- motion for continuance - denial no ,abuse of discretion 
The trial judge did not abuse his discretion in  denying plaintiffs motion 

for continuance made on t h e  ground t h a t  her  attorney had been unable to 
prepare adequately for trial due to  a schedule conflict, since the  trial judge, 
in  denying plaintiffs motion, noted t h a t  plaintiff's attorney no longer had 
a n y  schedule conflict and t h a t  he  had over a year to  prepare her  case for 
trial. 

2. Appeal and Error  8 30.1- objections to evidence - timeliness 
Plaintiffs objection to certain portions of defendant's testimony was not 

timely where she did not object a t  t h e  time t h e  testimony was offered but 
instead moved to strike t h e  testimony a t  t h e  conclusion of all her evidence. 

3. Hospitals 1 3.3- malpractice alleged - failure to show negligence of hospital 
I n  a malpractice action to recover damages for injury resulting from a n  

alleged post-operative infection, t h e  trial court properly directed verdict in 
favor of defendant hospital where plaintiff alleged t h a t  t h e  hospital was 
negligent in not reporting promptly t h e  results of certain tests  ordered by 
her  doctors after her  surgery, but plaintiff failed to  present any  evidence of 
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the standard of care for a hospital in Kinston or similar communities regard- 
ing time necessary to report test results, and where plaintiff argued that  she 
presented evidence tha t  the hospital was negligent by failing to provide a 
sterile atmosphere in its operating room, but she failed to present any 
evidence of lack of sterile conditions in defendant hospital's operating room. 

4. Physicians, Surgeons and Allied Professions 1 16.1- malpractice of physician 
alleged - insufficiency of evidence of negligence 

In a malpractice action to recover damages for injury resulting from an 
alleged post-operative infection, the trial court properly directed verdict for 
defendant doctor where plaintiff argued (1) that  defendant negligently 
failed to inform her of the possible consequences of the proposed surgery, but 
plaintiff testified that  she would have had the surgery even if she had been 
so informed; (2) tha t  she presented evidence that  defendant negligently 
abandoned her after surgery, but the evidence disclosed tha t  defendant left 
plaintiff in the care of his two associates who did in fact t reat  and care for 
plaintiff; and (3) that  defendant and his associates, acting as his agents in his 
absence, failed to diagnose properly and treat her condition subsequent to 
surgery, but there was a total absence of expert or other testimony in the 
case that  the medical care plaintiff received was not in conformity with 
approved medical practices and treatment in Kinston or similar communi- 
ties. 

APPEAL by plaintiff from Rouse ,  Judge.  Judgment entered 
26 October 1979 in Superior Court, GREENE County. Heard in 
the Court of Appeals 7 October 1980. 

Plaintiff brought this action for malpractice against defend- 
ants  seeking to recover damages for injury resulting from an 
alleged post-operative infection in her right knee. 

Plaintiffs evidence a t  trial tended to show tha t  plaintiff 
injured her knee in a basketball game and sought treatment 
from defendant Dr. Pate  who arranged to have her  admitted a t  
defendant hospital located in Kinston, North Carolina, for ex- 
ploratory surgery. After performing the surgery, Dr. Pate left 
town on vacation for several days and arranged for his associ- 
ates, Drs. Spigner and McGirt, to attend plaintiff. During Dr. 
Pate's absence, plaintiff began running a n  elevated body 
temperature and complained of pain in her leg. Plaintiffs white 
blood count increased and eventually she broke out in a red 
rash. Dr. Pate  resumed treatment of plaintiff upon his return to 
Kinston. After other physicians were consulted, plaintiffs con- 
dition was diagnosed a s  a drug allergy and certain medications 
were discontinued. Plaintiffs condition appeared to improve, 
but plaintiff continued to suffer from pain, stiffness and swell- 
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ing. Several months later plaintiffs condition was diagnosed as  
a post-operative infection of the knee joint, resulting in a per- 
manently stiff knee. Other pertinent facts a re  stated in the 
body of the opinion. 

Plaintiff presented her case through the testimony of de- 
fendant Dr. Pate, plaintiff, and plaintiffs parents and through 
the depositions of Dr. Frank H. Bassett, I11 and Dr. Thomas 
Dameron. 

At the conclusion of plaintiffs evidence, defendants moved 
for and were granted directed verdicts. Plaintiff appealed. 

Farris, Thomas & Farris, by Robert A. Farris, Jr. and Thorn- 
as J. Farr is ,  for the plaintiff-appellant. 

Ward and Smith, by Thomas E. Harris, for the defendants- 
appellees. 

MARTIN (Robert M.), Judge. 

[I] By her first assignment of error plaintiff contends the trial 
court erred in denying certain motions. First, plaintiff argues 
the trial court erred in denying her pre-trial motion to continue. 
The granting of a continuance is within the discretion of the 
trial court judge and absent a manifest abuse of discretion his 
ruling is not reviewable on appeal. Johnson v. Johnson, 14 N.C. 
App. 40,187 S.E. 2d 420 (1972); 12 Strong's N.C. Index 3d Trial § 
3.1 (1978). In  the case sub judice the basis for plaintiffs motion 
was tha t  her attorney had been unable to adequately prepare 
for trial due to a schedule conflict. In  denyingplaintiff s motion, 
Judge Rouse noted t h a t  plaintiffs attorney no longer had any 
schedule conflict and tha t  he had over a year to  prepare her 
case for trial. Clearly Judge Rouse did not abuse his discretion 
in denying plaintiffs motion for a continuance. 

[2] Second, plaintiff argues the trial court erred in denying her 
motion to strike and suppress portions of Dr. Pate's testimony 
which plaintiff contends were contrary to prior statements in 
his answers to written interrogatories and in his deposition. 
Plaintiff contends defendant Pate was under a duty to amend 
his responses pursuant to Rule 26(e), N.C. Rules Civ. Proc. 
Without deciding whether defendant was under such a duty, we 
must overrule this assignment of error. Plaintiffs counsel did 
not object to Dr. Pate's testimony a t  the time i t  was offered, but 
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rather elected to proceed with the presentation of her evidence 
by offering additional proof through five other witnesses. At 
the conclusion of all her evidence, plaintiff moved the trial court 
to strike the testimony of Dr. Pate  a s  to his diagnosis of plain- 
t i f fs  condition. Such motion was not timely. If i t  was to have 
been made properly, i t  should have been made a t  the time the 
testimony was offered. "An objection is timely only when made 
a s  soon as  the potential objector has  the opportunity to learn 
tha t  the evidence is objectionable, unless there is some specific 
reason for a postponement. Unless prompt objection is made, 
the opponent will be held to have waived it." 1 Stansbury's N.C. 
Evidence § 27, a t  69 (Brandis rev. 1973). 

Plaintiff by her second assignment of error contends the 
trial court erred in granting defendants' motions for directed 
verdicts a t  the conclusion of plaintiffs evidence. N.C. Gen. Stat. 
§ 90-21.12 sets forth the statutory standard of care a plaintiff 
must establish in medical malpractice actions a s  follows: 

In any action for damages for personal injury or death 
arising out of the furnishing or the  failure to furnish pro- 
fessional services in the  performance of medical, dental, or 
other health care, the defendant shall not be liable for the 
payment of damages unless the  trier of the facts is satisfied 
by the greater weight of the evidence tha t  the care of such 
health care provider was not in accordance with the stan- 
dards of practice among members of the same health care 
profession with similar training and experience situated in 
the same or similar communities a t  the  time of the alleged 
act giving rise to the cause of action. 

In malpractice cases, plaintiff must demonstrate by the testi- 
mony of a qualified expert t ha t  the treatment administered by 
defendant was in negligent violation of the accepted standard 
of medical care in the same or similar communities and tha t  
defendant's treatment proximately caused plaintiffs injury. 
Ballenger v. Crowell, 38 N.C. App. 50, 247 S.E. 2d 287 (1978). 
Plaintiff argues she presented evidence showing violations of 
the standards of care owed her by both defendants, the hospital 
and Dr. Pate, and tha t  the alleged violations were proximate 
causes of her  injury. The question presented by a defendant's 
motion for a directed verdict is whether all the evidence, which 
supports the plaintiffs claim, when taken a s  true, considered in 
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the light most favorable to the plaintiff and given the benefit of 
every reasonable inference in the plaintiff's favor which may 
legitimately be drawn therefrom is sufficient for submission to 
the jury. Contradictions, conflicts and inconsistencies in the 
evidence must be resolved in plaintiff's favor in determining 
the  sufficiency of t he  evidence to  withstand a motion for 
directed verdict. Rappaport v. Days Inn, 296 N.C. 382,250 S.E. 
2d 245 (1979). With these general principles in mind, we will 
discuss this assignment separately a s  to each defendant. 

I. The H o s ~ i t a l  

[3] Plaintiff offers two arguments to support her contention 
tha t  the trial court erred in granting a directed verdict in the 
defendant hospital's favor. We believe neither argument has 
merit. 

First, plaintiff argues she presented evidence the hospital 
was negligent in not reporting promptly the results of certain 
tests ordered by plaintiff's doctors after her  surgery, thereby 
causing a delay in the diagnosis of plaintiff's condition. In  order 
to withstand a motion for directed verdict on this issue, howev- 
er, plaintiff was required by N.C. Gen. Stat. 9 90-21.12, supra, to 
offer some evidence tha t  the care of the defendant hospital was 
not in accordance with the standards of practice among other 
hospitals in the same or similar communities. Plaintiff failed to 
present any evidence of the standard of care for a hospital in 
Kinston or similar communities regarding time necessary to 
report test  results. 

Second, plaintiff argues she presented evidence the hospit- 
al was negligent by failing to provide a sterile atmosphere in its 
operating room. We disagree. Plaintiff presented ample expert 
medical testimony a t  trial tha t  the most opportune time for 
infection to have become established in her knee was during the 
time the incision was open in the operating room. Plaintiff, 
however, failed to present any evidence of lack of sterile condi- 
tions in defendant hospital's operating room. Liability in mal- 
practice cases must be based on proof of actionable negligence. 
Watson v. Clutts, 262 N.C. 153, 136 S.E. 2d 617 (1964). 

For the above-stated reasons, we affirm the trial court's 
granting of a directed verdict in favor of defendant hospital. 



334 COURT OF APPEALS [49 

Trivv v. Pate 

11. Dr. Pate 

[4] Plaintiff offers three arguments to  support her contention 
tha t  the trial court erred in granting a directed verdict in 
defendant Pate's favor. In  our opinion, none of these arguments 
have merit. 

First, plaintiff argues Dr. Pate negligently failed to inform 
her of the possible consequences of the proposed surgery and 
therefore, although plaintiff signed consent forms agreeing to 
the surgery, she did not give an  informed consent to the opera- 
tion. Plaintiff testified a t  trial tha t  she did not know an  infec- 
tion could have resulted from the surgery and tha t  Dr. Pate  had 
failed to inform her  a n  infection might have resulted. Plaintiff 
also testified, however, t ha t  

I was very anxious to  have this surgery done so I could get 
better and play basketball. The people tha t  I knew tha t  had 
surgery were back playing ball after a week. No one, 
nurses, doctors advised me of the dangers or risks tha t  
surgery entailed, if they had i t  would not have changed my 
mind. (Emphasis added.) 

Thus plaintiff herself established tha t  Dr. Pate's alleged failure 
to inform her of the risks inherent in the surgery was not a 
proximate cause of her  injury. In  malpractice cases, "[tlhe 
plaintiff must not only show tha t  the defendant physician or 
surgeon was negligent, but also tha t  the alleged negligence was 
the proximate cause or one of the proximate causes of the 
damage . . . . " 10 Strong's N.C. Index 3d Physicians, Surgeons, 
and Allied Professions § 20 a t  187 (1977). 

Second, plaintiff argues she presented evidence tha t  Dr. 
Pate negligently abandoned her after surgery. We disagree. 
After he performed the surgery, Dr. Pate left plaintiff in the 
care of his two associates for a period of five days while he 
travelled out of town. The record discloses tha t  prior to leaving 
the hospital, Dr. Pate  ordered post-operative care, medication, 
special diet and chest x-rays for plaintiff. I n  addition, Dr. Pate 
arranged for his associates to care for plaintiff in his absence. 
Dr. Pate testified: 

I told them [his associates] I was going to operate on her 
and they understood tha t  they were to take care of her  
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while I was gone with full authority. Before I left town I 
told them she was in the recovery room and appeared to be 
doing well and they were to  see her  tha t  night, the 12th, in 
making rounds. I left my medical records available to them 
and a handwritten note telling what had been done and 
what the procedure was. 

Dr. Pate further testified tha t  in his opinion his associates were 
competent to render whatever medical care plaintiff may have 
needed, tha t  i t  was not unusual for them to "cover" for each 
other when one was out of town and tha t  there was no medical 
reason why the surgery should not have been performed if he 
was leaving town subsequently. All of the other expert medical 
testimony a t  trial was to  the effect tha t  this was a regular 
practice among surgeons in communities similar to Kinston. 
Plaintiff testified a t  trial 

If Dr. Pate  left town, I would have been equally happy 
to have Dr. McGirt or Spigner t reat  me. When Dr. Pate  left 
town, i t  didn't make me unhappy because I knew I would be 
treated by Dr. McGirt or Spigner. I t  wouldn't have made 
any difference if Dr. Pate had told me he was going out of 
town. I would have gone ahead and had the surgery done. 

The record discloses t ha t  Dr. Pate's associates did in fact t reat  
and care for plaintiff in Dr. Pate's absence. 

The surgeon's duty to his patient does not, of course, 
end with the  termination of the operation itself, nothing 
else appearing . . . [Tlhe surgeon "must not only use 
reasonable and ordinary care, skill and diligence in i ts per- 
formance, but, in the subsequent treatment of the case, he 
must also give, o r  see that the patient i s  given, such atten- 
tion as  the necessity of the case demands." (Emphasis 
added.) 

Starnes v. Taylor, 272 N.C. 386,394,158 S.E. 2d 339,345 (1968). 

Defendant cites Groce v. Myers, 224 N.C. 165,29 S.E. 2d 553 
(1944) in support of her  argument tha t  Dr. Pate abandoned her 
subsequent to the surgery. Groce involved a factual situation 
distinguishable from the  case sub judice. In  Groce the plaintiff 
sustained a broken arm while she was a patient in a hospital 
under the defendant doctor's care. The defendant refused to 
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t reat  the plaintiff's broken arm and called her father to remove 
the plaintiff from the hospital. The court in Groce held tha t  the 
plaintiff's evidence on the issue of abandonment was sufficient 
to go to the jury. 

In  the case sub judice plaintiff was not left unattended 
after her surgery. Dr. Pate made every effort to provide medical 
care for plaintiff in his absence. The cases of Nash v. Royster, 
189 N.C. 408,127 S.E. 356 (1925) and Wilson v. Hospital, 232 N.C. 
362,61 S.E. 2d 102 (1950) stand for the proposition tha t  where a 
surgeon has  performed surgery upon his patient and left her  
under the care of another surgeon for further treatment, the 
substituted surgeon is the agent of the former in the perform- 
ance of necessary services to the patient which the former had 
contracted to render. Thus it is clear from an  examination of 
North Carolina case law tha t  a s  a matter  of law, Dr. Pate did not 
negligently abandon plaintiff. He fulfilled his duty to plaintiff 
as  set out in Starnes, supra, to see tha t  his patient was given 
such attention as  the necessity of the case demanded, by mak- 
ing his associates his agents in the performance of necessary 
services to plaintiff subsequent to her  surgery. 

Third, plaintiff argues tha t  she presented evidence tha t  Dr. 
Pate and his associates, acting a s  his agents in his absence, 
failed to properly diagnose and t rea t  her condition subsequent 
to the surgery. 

In  an  action for medical malpractice the burden of proof on 
the plaintiff is heavy. In order to recover for personal in- 
jury arising out of the furnishing of health care, the plain- 
tiff must demonstrate by the testimony of a qualified ex- 
pert tha t  the care provided by defendant was not in accord- 
ance with the accepted standard of care in the community. 
Ballenger v. Crowell, 38 N.C. App. 50,247 S.E. 2d 287 (1978); 
N.C. Gen. Stat. i3 90-21.12. 

Vassey v. Burch, 45 N.C. App. 222,225,262 S.E. 2d 865,867, rev'd 
on other grounds, 301N.C. 68, 269 S.E. 2d 137 (1980). 

In  cases of diseases or injuries "with respect to which a 
layman can have no knowledge a t  all, the  court and the jury 
must be dependent on expert evidence. There can be no 
other guide, and, where want of skill or attention is not thus  
shown by expert evidence applied to the facts, there is no 
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evidence of it proper to be submitted to the jury." Smith v. 
Wharton, 199 N.C. 246, 154 S.E. 12. 

I Ballance v. Wentx, 286 N.C. 294,302,210 S.E. 2d 390,395 (1974). 

There is a total absence of expert or other testimony in the 
case sub judice tha t  the medical care plaintiff received was not 
in conformity with approved medical practices and treatment 
in Kinston or similar communities. Herein lies the fatal flaw in 
plaintiff's case against Dr. Pate. Dr. Bassett stated he had no 
opinion a s  to whether plaintiff received the  usual and custom- 
ary treatment for a patient in a community similar to Kinston. 
Dr. Dameron gave no opinion on the issue, merely stating tha t  
he would have suspected an  infection. 

I 
When tested by the foregoing rules, the  evidence of action- 

able negligence on the part  of either Dr. Pate or the hospital 
was insufficient to be submitted to  the jury. Hence Judge Rouse 
was required to grant defendants' motions for directed ver- 
dicts. 

Discussion of defendants-appellees' assignment of error is 
unnecessary since we affirm the  trial court's entry of the 
directed verdict. 

Affirmed. 

Judges HEDRICK and MARTIN (Harry C.) concur. 

STATE OF NORTH CAROLINA v. CAROLYN ELAINE ROGERS 

No. 8010SC368 

(Filed 4 November 1980) 

1. Criminal Law 8 91- Speedy Trial Act - exclusion of time while waiting for 
defendant to hire counsel 

In  computing the  time within which the  trial of a criminal case was 
required to  commence pursuant  to  the  Speedy Trial Act, the  time between 
defendant's indictment and a stipulation of readiness for trial by defend- 
ant's attorney was properly excluded a s  a "period of delay resulting from 
other proceedings concerning t h e  defendant" within the  meaning of G.S. 
158-701(b)(l) where defendant had informed the  court a t  her  first appear- 
ance in t h e  district court t h a t  she would obtain private counsel and the  State 
was waiting during t h a t  time for defendant t o  obtain such counsel. 
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2. Criminal Law 8 91- Speedy Trial Act - exclusionary periods - necessity for 
findings and conclusions 

In  determining exclusionary periods under the  Speedy Trial Act, the  
trial court should detail for the  record findings of fact and conclusions of law 
in support of i ts  rulings. 

3. Criminal Law 8 80.1- stolen credit card - computer report - foundation for 
admissibility 

A computerized "lost report" containing information about a certain 
"stolen" Master Charge card was properly admitted into evidence where a 
witness testified t h a t  t h e  records composing t h e  "lost report" were main- 
tained in the  regular course of business by his employer, demonstrated his 
familiarity with the  record keeping practice of his employer concerning the  
information in question, and described t h e  process of obtaining and record- 
ing this information. 

4. Criminal Law P 75.10- in-custody statement - admissibility 
In  a prosecution for attempting to obtain merchandise by false pretense 

by use of a stolen credit card, the  trial court properly admitted defendant's 
statement to  a police officer t h a t  she "had taken the  credit cards from [the 
owner thereofl and t h a t  she was going to return them to him in a little 
while" where the court found upon supporting voir dire evidence that  defend- 
a n t  voluntarily went to  t h e  police station for t h e  purpose of clearing up  the  
matter  of her  authority t o  use t h e  credit card in question; t h e  police learned 
while she was there t h a t  t h e  credit card had been stolen; defendant was then 
informed t h a t  t h e  investigation had become accusatory and was advised of 
her  constitutional rights; defendant signed a waiver of rights form after a n  
officer went over i ts  contents with her  and indicated t h a t  she would talk to  
the  officers without a n  attorney present; and defendant thereafter  made the  
statement to t h e  officer. 

5. False Pretense 8 3.1- attempt to obtain merchandise with stolen credit card 
The State's evidence was sufficient for the  jury in a prosecution for 

attempting to obtain merchandise by false pretense by use of a stolen credit 
card in  violation of G.S. 14-100. 

APPEAL by defendant from Lane, Judge. Judgment entered 
8 November 1979. Heard in the Court of Appeals 16 September 
1980. 

Defendant was charged in a proper bill of indictment with 
attempting to obtain merchandise by false pretenses in viola- 
tion of G.S. 14-100. Evidence for the  State tended to show t h a t  in 
early April, 1979, defendant was shopping a t  the Casual Corner 
store in Cary Village Mall, Cary, North Carolina. She went to 
the clothing racks where she picked up "one suit, a jacket and 
shirt, two dresses and two shirts." She then proceeded to  the 
cash register and presented a temporary charge card bearing 
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the name Earl Hart. She did not present anything other than 
the charge card a s  payment for the goods. The name on the 
charge card "looked real familiar" to the store manager who 
had a list on her  cash register bearing Earl Hart's name and 
instructions not to accept a charge on the store's charge card 
bearing tha t  name because it had been acquired with a stolen 
Master Charge card. The manager then called the police and 
delayed the defendant's departure by talking to her until the 
police arrived. 

Defendant was arrested, indicted, tried by a jury and found 
guilty as charged. From a judgment of imprisonment, defend- 
ant  appeals. 

Other facts necessary to  consideration of t h e  e r rors  
assigned will be set forth in the opinion. 

Attorney General Edmisten, by Assistant Attorney General 
Robert R. Reilly, for the State. 

Rafford E. Jones, for defendant appellant. 

WHICHARD, Judge. 

[I] Defendant's first assignment of error presents for decision 
a significant issue of first impression in the interpretation of 
North Carolina's Speedy Trial Act, G.S. 15A-701 et seq. The 
record reveals several undisputed facts pertinent to resolution 
of this issue. A warrant for defendant's arrest  for the crime in 
question was issued 6 April 1979. The Grand Jury  returned a 
true bill of indictment against defendant on 29 May 1979. Defend- 
ant's trial commenced 7 November 1979, and judgment was 
entered 8 November 1979. 

G.S. 15A-701(al) provides: 

Notwithstanding the provisions of G.S. 15A-701(a) the 
trial of a defendant charged with a criminal offense who is 
arrested, served with criminal process, waives an  indict- 
ment or is indicted, on or after October 1,1978, and before 
October 1,1980, shall begin within the time limits specified 
below: 

(1) Within 120 days from the date the defendant is 
arrested, served with criminal process, waives a n  indict- 
ment, or is indicted, whichever occurs last. 
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Defendant's indictment fell within the time period to which 
section 15A-701(a1)(1) applies. A period in excess of 120 days 
elapsed between indictment and trial. Nothing else appearing, 
therefore, defendant's motion to dismiss pursuant to the provi- 
sions of G.S. 15A-703 should have been granted. To deny the 
motion the court must have excluded some portion or portions 
of the time between indictment and trial pursuant to G.S. 15A- 
701(b). 

The record does not reveal, nor does the State contend, tha t  
any of the specified exclusionary provisions of G.S. 15A-701(b) 
are applicable. The State does contend, however, and the trial 
court ruled, t h a t  the time between defendant's indictment on 29 
May 1979 and a stipulation of readiness for trial by defendant's 
attorney dated 16 July 1979 should be excluded as  a "period of 
delay resulting from other proceedings concerning the defend- 
ant" pursuant to G.S. 15A-701(b)(l) because the  State was 
waiting during tha t  time for defendant to secure counsel for her 
defense. 

Our research discloses no cases resolving the issue pre- 
sented by this ruling in this or other jurisdictions among the 
fifty states. G.S. 15A-701(b) was taken almost verbatim from the 
federal Speedy Trial Act, 18 U.S.C. § 3161(h) (Supp. 1980); yet, 
we find no federal cases interpreting the  phrase "delay result- 
ing from other proceedings concerning the defendant" a s  it 
relates to the issue of time which elapses while defendant is 
securing counsel. Thus, i t  becomes our task to attempt to ascer- 
tain legislative intent and to interpret and apply the provision 
accordingly. 

While legislative history in North Carolina is generally 
quite limited, in this instance we have the benefit of a report to 
the 1977 General Assembly which recommended the enactment 
of the legislation now codified as  G.S. 15A-701 et seq. That Re- 
port states the following with reference to the provision here in 
question: 

Subdivision (1) excludes delays resulting from other pro- 
ceedings concerning the defendant. Several types of pro- 
ceedings a r e  listed. The opening clause clearly states, 
however, that the specified exclusions are not exhaustive of 
the types of other proceedings. 
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(Emphasis supplied.) Legislative Research Commission Report 
to the 1977 General Assembly, Speedy Trials, Appendix J ,  a t  5-3 
(1977). I t  is evident tha t  the drafters of this legislation contem- 
plated tha t  the courts would augment the specified types of 
proceedings which should result in exclusions in computing the 
time within which the trial of a criminal case must commence. 
I t  would also appear tha t  a liberal construction of the phrase in 
question was intended. 

So construing the phrase, we agree with the trial court tha t  
under the facts of this case the time period in question should be 
held to be among the excluded periods within the intended 
meaning of "delay resulting from other proceedings concerning 
the defendant" as  contemplated by the General Assembly in 
enacting G.S. 15A-701(b). The defendant here testified a t  a 
hearing on the  motion to dismiss for failure to comply with the 
Speedy Trial Act tha t  a t  her first appearance in district court 
inquiry was made a s  to whether the court should appoint an 
attorney for her. At tha t  time she executed a waiver of her right 
to counsel and indicated to  the court t ha t  she would obtain her 
own counsel. She further testified: "I stated to the Court tha t  
my parents could obtain counsel with our own funds a t  tha t  
time." The trial judge asked the defendant a t  the hearing: 
"Now, did you a t  any time intend to  proceed without the benefit 
of a lawyer?" Defendant answered: "No." 

[2] We note t ha t  the record reveals no findings of fact and no 
conclusions of law entered by the trial court on the basis of this 
and other evidence adduced a t  the  hearing on the motion; and 
we suggest t h a t  trial courts hereafter in determining exclu- 
sionary periods under the Speedy Trial Act detail for the record 
findings of fact and conclusions of law in support of their rul- 
ings. I t  is apparent here, nevertheless, tha t  the trial court 
determined t h a t  the State met the burden of proof imposed on it 
by G.S. 15A-703 of "going forward with evidence in connection 
with excluding periods from computation of time in determin- 
ing whether or not the time limitations . . . have been complied 
with." 

The defendant here was entitled not only to  a speedy trial, 
but also to representation by counsel in the presentation of her 
defense. She represented to the court a t  the outset of the pro- 
ceedings her intention to secure privately retained counsel. She 
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subsequently represented to the court tha t  she did not a t  any 
time intend to proceed without the benefit of a lawyer. The 
State had no notice t ha t  defendant was represented by counsel, 
retained or appointed, until stipulation of readiness for trial 
dated 16 July 1979 was submitted by counsel appointed to repre- 
sent defendant in other cases. Under these facts, i t  was not 
unreasonable nor was i t  beyond the purview of the exclusion- 
ary provisions for "delay resulting from other proceedings con- 
cerning the defendant" for the trial court to exclude from its 
Speedy Trial Act computation the  period between defendant's 
indictment on 29 May 1979 and the  stipulation of readiness for 
trial dated 16 July 1979. A trial of defendant without benefit of 
counsel would be subject to nullification by virtue of depriva- 
tion of defendant's well-established constitutional right to  
counsel. For the courts to  interpret the computation of delays 
under the Speedy Trial Act so a s  to create the possibility of 
constitutional error would be a n  absurdity, and "[ilt is fully 
established tha t  'the language of a statute will be interpreted 
so a s  to avoid a n  absurd consequence.' " Taylor v. Crisp, 286 
N.C. 488, 496, 212 S.E. 2d 381, 386 (1975). 

We hold, therefore, t ha t  under the particular facts of this 
case, the trial court ruled correctly in determining tha t  the  
State had met i ts burden of "going forward with evidence in 
connection with excluding periods from computation in deter- 
mining whether or not the time limitations under [the Speedy 
Trial Act] have been complied with"; and thus in excluding from 
its computation pursuant to G.S. 15A-701 the period of delay 
between defendant's indictment on 29 May 1979 and the stip- 
ulation of readiness for trial dated 16 July 1979, during which 
time the State had reason to believe defendant was in the 
process of securing counsel for her defense. With this exclusion, 
defendant was tried within the  period prescribed by G.S. 15A- 
701. This assignment of error is, therefore, overruled. We would 
caveat, however, t ha t  our holding is limited to the peculiar facts 
of this case and should not be construed as  establishing a gener- 
al exemption from the provisions of the Speedy Trial Act, re- 
gardless of the circumstances, of periods of time attributable to 
the securing of defense counsel. 

[3] Defendant assigns error to  the  trial court's having allowed 
several witnesses to  testify t ha t  the  credit card in question was 
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"stolen." With the  exception of t he  final two instances, t he  trial 
court properly either sustained objections to this testimony or 
admitted i t  for the purpose of or subject to subsequent corro- 
boration. The final two instances related to the introduction of 
State's Exhibit #2, a computerized "lost report" containing 
information concerning the  credit card in question. 

In State v. Springer, 283 N.C. 627, 197 S.E. 2d 530 (1973), 
Justice Huskins, speaking for our Supreme Court, set forth as  
follows the manner in which the admissibility into evidence of 
computerized business records must be determined: 

[Plrintout cards or sheets of business records stored on 
electronic computing equipment a re  admissible in evi- 
dence, if otherwise relevant and material, if: (1) the  com- 
puterized entries were made in the regular course of busi- 
ness, (2) a t  or near the time of the transaction involved, and 
(3) a proper foundation for such evidence is laid by testi- 
mony of a witness who is familiar with the computerized 
records and the methods under which they were made so as  
to satisfy the court t ha t  the methods, the sources of in- 
formation, and the  time of preparation render such evi- 
dence trustworthy. 

Springer, 283 N.C. a t  636, 197 S.E. 2d a t  536. 

The State's witness, Joseph W. King, a "Special Investiga- 
tor" for Citibank Credit Services in New York, testified tha t  the 
records here composing the  "lost report" were maintained in 
the regular course of business a t  Citibank. He further testified 
as  to the chain of events by which the information was obtained 
and keyed into the computer. He testified tha t  the credit card in 
question was reported stolen on 26 February 1979, and t h a t  a t  
tha t  time Citibank, in the  regular course of i ts business, entered 
the information concerning Mr. Hart's credit card into i ts com- 
puter. He laid a proper foundation by testifying a s  to his own 
familiarity with the record keeping practice of Citibank con- 
cerning the information in question, and by describing the pro- 
cess of obtaining and recording this information. We find this 
evidence sufficient to meet the  requirements of Springer as  set 
forth above, and to corroborate the  testimony of previous wit- 
nesses who referred to the  card a s  having been "stolen." This 
assignment of error is therefore overruled. 
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[4] Defendant assigns error to the admission into evidence of a 
statement which she made to a police officer tha t  "she had 
taken the credit cards from Mr. Hart  and tha t  she was going to 
return them to him in a little while." Evidence adduced by the 
State a t  a voir dire hearing conducted prior to admission of the 
statement tended to show tha t  defendant was taken to the Cary 
police station in the custody of a police officer. She was taken 
there for the purpose of trying to "correct the  problem" by 
contacting Mr. Hart  so the police could "bring him down to t ry  
to straighten the matter out." When the officer informed the 
defendant t ha t  he had been advised tha t  there was no Mr. Hart  
working for Burroughs-Wellcome, contrary to defendant's rep- 
resentations, he thereupon placed her in an  interview room and 
advised her  of her rights. Defendant signed a waiver of rights 
form after the  officer went over i ts contents with her, and she 
indicated she would talk to  the officers without a n  attorney 
present. After the officer advised her  of her rights and advised 
her tha t  she was under arrest, defendant made the  statement 
tha t  she had taken the card from Mr. Hart  but intended to give 
it back to him. 

The evidence adduced a t  the voir dire hearing supports the 
factual findings made by the trial court to the effect tha t  the 
defendant voluntarily visited the police station for the purpose 
of assisting the  police in contacting Mr. Hart, her  alleged hus- 
band; tha t  when the police learned while she was there tha t  the 
credit card had been stolen, they thereupon informed the defend- 
an t  tha t  the investigation had become accusatory; tha t  the 
defendant was advised of her constitutional rights when the 
investigation became accusatory in nature; and that the defend- 
an t  signed the  waiver of rights form after being advised as  to 
her rights and after inquiry as  to whether she understood her 
rights. These and other factual findings fully support the con- 
clusions of the  trial court tha t  the defendant understood her 
rights; tha t  she purposely, freely, knowingly and affirmatively 
waived each of them; tha t  any statement she made prior to 
execution of the  waiver of rights form was voluntarily made to 
the police as  she sought their assistance in clearing up the 
matter of her authority to use the credit card; and tha t  any 
statement made after execution of the waiver of rights form 
was made knowingly and voluntarily. Nothing in the record of 
this case indicates a n  intent on the part  of the  officers involved 
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to circumvent the requirements of Miranda v. Arizona, 384 U.S. 
436, 86 S.Ct 1602, 16 L.Ed. 2d 694 (1966)' or to place the defend- 
an t  under a n  involuntary compulsion to  communicate in- 
culpatory information. This assignment of error is overruled. 

[5] Defendant assigns error to the trial court's denial of her 
motion to dismiss a t  the close of the State's evidence. The evi- 
dence, considered in the light most favorable to the State, was 
sufficient to establish each essential element of the offense 
charged and the  defendant a s  the perpetrator thereof. This 
assignment of error is overruled. 

Defendant's final assignment of error relates to the trial 
court's summary of the evidence and application of the law 
thereto. We have examined the portion of the charge com- 
plained of, and we find no prejudicial error. 

We find tha t  the defendant had a trial free from prejudicial 
error. 

No error. 

Chief Judge MORRIS and Judge HEDRICK concur. 

TERESA FLEMING v. JACKIE W. FLEMING 

No. 8028DC383 

(Filed 4 November 1980) 

1. Divorce and Alimony 1 24.4- registration of foreign child support order - 
personal jurisdiction unnecessary 

Personal jurisdiction is unnecessary for mere registration of a foreign 
support order under the  Uniform Reciprocal Enforcement of Support Act, 
and language in t h e  trial court's confirmation order purporting to  find 
personal jurisdiction was superfluous and did not bind defendant in  subse- 
quent enforcement proceedings. 

2. Divorce and Alimony 11 21.8,24.4- foreign alimony and child support orders - 
enforcement hearing - right to attack jurisdiction of foreign court 

The trial court's superfluous conclusion t h a t  a n  Arizona court had per- 
sonal jurisdiction over defendant t o  enter  orders requiring payment of ali- 
mony and child support did not prevent defendant from defending a t  a n  
enforcement hearing on t h e  basis of Arizona's lack of jurisdiction over his 
person; however, defendant failed t o  include in t h e  record anything of the  
proceedings a t  t h e  enforcement hearing, and no error  will be found where 
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jurisdiction was presumed and t h e  record is  devoid of any  effort to  show lack 
of jurisdiction. 

3. Divorce and Alimony $5 21.8,24.4-foreign alimony and child support orders - 
full faith and credit 

Arizona decrees for alimony and child support were entitled to  full faith 
and credit in  determining arrearages since a decree for t h e  future payment 
of alimony or child support is, a s  to  installments past due and unpaid, within 
t h e  protection of t h e  full faith and credit of the  Constitution unless by t h e  
law of t h e  s tate  in  which t h e  decree was rendered its enforcement is so 
completely within t h e  discretion of t h e  courts in  t h a t  s ta te  t h a t  they may 
annul or modify t h e  decree a s  to  overdue and unsatisfied installments, and 
in Arizona installments of alimony and support payments become vested 
when they become due and t h e  courts of t h a t  s ta te  have no power to  modify 
the  decree a s  to such past due installments. 

4. Divorce and Alimony §I 21.8, 24.4- alimony and child support arrearages - 
foreign judgment res  judicata 

An Arizona judgment was  res  judicata on t h e  issue of arrearages due 
plaintiff for alimony and child support up  to  the  date  of entry of t h e  judg- 
ment, and the  trial court erred i n  failing to  t rea t  the  judgment a s  res  
judicata. 

5. Divorce and Alimony $5 21.8,24.4- foreign order for alimony and child support 
- amount of arrearages 

Where Arizona decrees, which were entitled to  full faith and credit, 
provided t h a t  plaintiff was entitled to  $600 per month for alimony and $300 
per month for child support, and a n  Arizona judgment entered on 30 May 
1978 ordered defendant to  pay arrearages due under t h e  decrees, t h e  trial 
court should have found t h a t  defendant owed plaintiff $17,100 (which was 
$900 multiplied by the  nineteen months since the  Arizonajudgment) less the  
amount defendant had already paid plaintiff during t h e  nineteen month 
period. 

APPEAL by defendant from Styles and Fowler, Judges .  
Orders entered 30 October 1979 and 17 December 1979 in Dis- 
trict Court, BUNCOMBE County. Appeal by plaintiff from Fowler, 
Judge. Order entered 17 December 1979 in District Court, BUN- 
COMBE County. Heard in the  Court of Appeals in Waynesville on 
28 August 1980. 

The parties in this case were married in 1974 and adopted a 
son in 1975. They moved to  Nogales, Arizona, in 1976 where the 
defendant operated a trucking business. They went to Califor- 
nia later in 1976 in connection with defendant's trucking busi- 
ness, but plaintiff left and returned to the parties' home in 
Arizona within two weeks of going to California. Defendant 
remained in California. 
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Plaintiff instituted action for divorce in Arizona and over 
the course of the next two years obtained the following: 

(1) An Arizona Decree of Dissolution dated 29 September 
1976, dissolving the parties' marriage and awarding the plain- 
tiff $600 a month alimony and custody of their son; 

(2) An Arizona Order to  Modify Decree of Dissolution dated 
31 January 1978, ordering defendant to pay $300 a month in 
child support; and 

(3) An Arizona Judgment dated 30 May 1978 ordering defend- 
ant  to pay $9,120.50 in arrearages of the foregoing two orders. 
In  none of these proceedings was process personally served on 
the defendant in the State  of Arizona, nor did defendant make 
any appearance in the  Arizona court. 

Plaintiff registered the  foreign judgments in Buncombe 
County pursuant to N.C. Gen. Stat. Ch. 52A, the Uniform Recip- 
rocal Enforcement of Support Act (URESA). Defendant con- 
tested the registration on the ground tha t  the Arizona court 
had lacked jurisdiction over his person. A hearing was held 
pursuant to which Styles, District Court Judge, entered an  
order dated 30 October 1979 confirming the registration of the  
foreign judgments, concluding tha t  the Arizona court had per- 
sonal jurisdiction over the  defendant, and ordering tha t  a hear- 
ing on enforcement of the registered orders be held on 7 Decem- 
ber 1979. 

At the enforcement hearing before Fowler, District Court 
Judge, plaintiff moved the court for a determination of arrear- 
ages due and owingunder the  Arizona orders. Plaintiff testified 
that since the initial Arizona decree in September of 1976 defend- 
an t  had made payments to her  in the following amounts for 
the respective calendar years: 1976 - $3,350.00; 1977 - $671.00; 
1978-$1,070.00; 1979 prior to  filing of North Carolina litigation 
- $2,110.00; 1979 since filing of North Carolina litigation - 
$1,670.00; for a total payment, according to plaintiff's testimony 
of $8,808.00. [Sic, the actual total payment is $8,871.00. The 
record does not make clear whether the error in totalling up 
these figures was the plaintiff's or the judge's.] The defendant 
testified tha t  since September 1976 he had made the following 
payments to plaintiff for spousal maintenance and child sup- 
port: 1976 - $15,150.00; 1977 - $4,219.98; 1978 prior to the 
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Arizona judgment for arrearages - 0; 1978 after the Arizona 
judgment - $1,597.28; 1979 - $3,400.00; for a total payment, 
according to defendant's testimony, of $24,367.26. 

The judge in an  order dated 17 December 1979 denied plain- 
tiff s request for arrearages and ordered the  defendant to pay 
future payments under the Arizona orders into the office of the 
Clerk of Superior Court, Buncombe County, in the amounts 
specified in the foreign judgments. 

Brock, Begley & Drye byMichael W. Drye forplaintiff appel- 
lant-appellee. 

Redden, Redden & Redden by Randolph C. Romeo for defend- 
ant  appellant-appellee. 

CLARK, Judge. 

Defendant bases his appeal on two questions. The first is 
whether Judge Styles erred in concluding a t  the confirmation 
hearing tha t  the  Arizona court had personal jurisdiction over 
the defendant. The second is whether t ha t  conclusion fore- 
closed the defendant from presenting a t  the enforcement hear- 
ing "matters t ha t  would be available to him as  defenses in an 
action to enforce a foreign money judgment [i.e., the lack of 
personal jurisdiction of the court rendering the original judg- 
ment]" a s  provided in G.S. 52A-30(c). We resolve both questions 
against the defendant. 

[I] Judge Styles' conclusion tha t  the Arizona court had person- 
al jurisdiction over the defendant did not prejudice the defend- 
ant  in the confirmation hearing. In  a similar case, Pinner v. 
Pinner, 33 N.C. App. 204, 234 S.E. 2d 633 (1977), we held tha t  
registration and enforcement were entirely separate proce- 
dures under URESA, G.S. Ch. 52A. We further held tha t  person- 
al jurisdiction is unnecessary for mere registration of a foreign 
support order under URESA, G.S. 52A-29, and tha t  language in 
a confirmation order purporting to find personal jurisdiction 
was superfluous and did not bind the defendant therein in the 
subsequent enforcement proceedings. Pinner v. Pinner, 33 N.C. 
App. a t  207,234 S.E. 2d a t  636. Defendant was not prejudiced by 
Judge Styles' superfluous jurisdictional findings because they 
were unnecessary to the issue before the court and were there- 
fore of no effect upon the rights of the parties in the  subsequent 
enforcement hearing. 
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[2] Judge Styles' conclusion tha t  the Arizona court had person- 
al jurisdiction over the defendant did not prejudice the defend- 
ant  in the enforcement proceedings. As previously indicated, 
the defendant was free to defend a t  the enforcement hearing on 
the basis of Arizona's lack of jurisdiction over his person. Pin- 
ner v. Pinner, supra. Defendant has failed to  include in the 
record anything of the proceedings a t  the enforcement hearing. 
We are, therefore, unable to examine the record and determine 
whether the  defendant properly raised the issue of personal 
jurisdiction a t  the enforcement hearing. 

"In challenging a foreign judgment a defendant has 
the right to interpose proper defenses. He may defeat re- 
covery by showing want of jurisdiction either a s  to the 
subject matter or a s  to the person of defendant. Hat  Co., 
Inc. v. Chixik, 223 N.C. 371,26 S.E. 2d 871; Casey v. Barker, 
219 N.C. 465,14 S.E. 2d 429; Dansby v. Insurance Co., supra. 
However, jurisdiction will be presumed until the contrary 
is shown. Levin v. Gladstein, supra." 

Thomas v. Frosty Morn Meats, 266 N.C. 523,526,146 S.E. 2d 397, 
400 (1966). No error will be found where jurisdiction was pre- 
sumed and the record is devoid of any effort to  show lack of 
jurisdiction. 

Plaintiff appeals tha t  portion of the Order of 17 December 
1979, denying her  arrearages under the Arizona decree and 
order to modify the  decree. Plaintiffs appeal must be consi- 
dered in three parts. First, we must determine whether the 
Arizona decrees are  entitled to full faith and credit in determin- 
ing arrearages. Second, we must consider whether the Arizona 
judgment of 30 May 1978 was res judicata as  to arrearages up to 
that  date. Third, we must determine whether plaintiff is enti- 
tled to arrearages for the period of 30 May 1978 to 17 December 
1979. 

[3] The full faith and credit clause in the United States Con- 
stitution, Article IV, Sec. 1, requires tha t  the judgment of the 
court of one state must be given the same effect in a sister state 
t ha t  i t  ha s  in the  s tate  where i t  was rendered. Spence v. 
Durham, 283 N.C. 671, 683, 198 S.E. 2d 537, 545 (1973), cert. 
denied, sub nom Spence v. Spence, 415 U.S. 918,39 L. Ed. 2d 473, 
94 S. Ct. 1417 (1974). A decree for the future payment of alimony 
or child support is, as  to installments past due and unpaid, 
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within the protection of the full faith and credit clause of the 
Constitution unless by the  law of the state in which the decree 
was rendered its enforcement is so completely within the dis- 
cretion of the courts in t ha t  s ta te  tha t  they may annul or modify 
the decree a s  to overdue and unsatisfied installments. Sistare v. 
Sistare, 218 U.S. 1,54 L. Ed. 2d 905,30 S. Ct. 682 (1910); Lockman 
v. Lockman, 220 N.C. 95,16 S.E. 2d 670 (1941). I t  is clear from the 
case law of the State of Arizona tha t  installments of alimony 
and support payments become vested when they become due 
and the courts of t ha t  s ta te  have no power to modify the decree 
as  to such past due installments. Adair v. Superior Court of 
Maricopa County, 44 Ariz. 139,33 P. 2d 995,94 A.L.R. 328 (1934). 
I t  must also be noted t h a t  URESA provides tha t  a properly 
registered foreign support order "shall be treated in the same 
manner as  a support order issued by a court of this State." G.S. 
52A-30(a). Judge Fowler then was bound by the Arizona decrees 
in determining the arrearages owing to plaintiff under the duly 
registered Arizona decrees. 

[41 The judgment of 30 May 1978 is a final judgment entitled to 
full faith and credit, Spence v. Durham, supra, and is conclusive 
on the amount owed by defendant under the two decrees be- 
tween the time of their entry in Arizona and the time of entry of 
the Arizona judgment for arrearages on 30 May 1978. " 'Under 
the full faith and credit clause of the Constitution of the United 
States, a judgment rendered by a court of one State is, in the 
courts of another State of the Union, binding and conclusive as  
to the merits adjudicated. I t  is improper to permit a n  alteration 
or re-examination of the judgment, or of the grounds on which 
i t  is based * * * .' "Sears v. Sears, 253 N.C. 415,417,117 S.E. 2d 
7,9 (1960), quoting, Howland v. Stitzer, 231 N.C. 528,531,58 S.E. 
2d 104, 106 (1950). The trial judge erred in failing to t rea t  the 
Arizona judgment for $9,120.50 a s  res judicata on the issue of 
arrearages due to the plaintiff up to 30 May 1978. 

[5] With regard to the arrearages due plaintiff for the period 
between 30 May 1978 and 17 December 1979, the trial court was 
free to  make a n  independent determination. In  this determina- 
tion, however, the court was bound to  consider the  properly 
registered Arizona decrees. As previously explained, these de- 
crees were entitled to full faith and credit and were conclusive 
a s  to amounts past due. Under the  Arizona decrees plaintiff 
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was entitled to $600.00 per month for alimony and $300.00 per 
month for child support in each of the  19 months since the entry 
of the 30 May 1978 Arizona judgment. Thus defendant's indebt- 
edness to plaintiff for the period of 30 May 1978 to 17 Decem- 
ber 1979 amounted to  $17,100.00. The trial judge was not free, 
consistent with full faith and credit, to find any other figure a s  
defendant's debt under the decrees. 

The evidence of the defendant suggests t ha t  he paid to 
plaintiff $4,997.28 during the period in question; therefore, by 
his own testimony he established an  arrearage of $12,102.72. We 
see no way the facts could justify any award of less than  this 
amount. Admittedly, plaintiffs evidence, although admitting 
receipt of $1,070.00 in 1978, does not establish what portion of 
that  sum was received before the  30 May judgment and what 
portion was received after; but even if the entire sum were 
credited to defendant's debt after the 30 May judgment, the 
defendant would still be $12,250.00 in arrears. We believe on 
remand tha t  plaintiff should be allowed to  show what portion of 
defendant's 1978 payments to  her came before 30 May and what 
portion came after 30 May. Those payments made after 30 May 
should be credited against defendant's $17,100.00 debt for the  
30 May 1978 to 17 December 1979 period, along with the 1979 
payments made before 17 December. 

Since this case is appealed by both parties and since our 
disposition is thereby somewhat fragmented, we will restate 
the relief we grant  today. Defendant's assignments of error to 
both the 30 October 1979 order of Judge Styles and the  17 
December order of Judge Fowler a re  overruled. Plaintiff's 
assignment of error to the portion of Judge Fowler's order of 17 
December 1979 which denied her  arrearages is sustained. On 
remand arrearages of $9,120.50 will be determined for the 
period of 29 September 1976 to  30 May 1978; and in determining 
arrearages for the period of 30 May 1978 to 17 December 1979, 
the  court will take testimony to  determine what payments de- 
fendant made to  plaintiff during tha t  19-month period, said 
payments to be credited against the  total debt for the same 
period of $17,100.00, and the difference constituting the addi- 
tional arrearages to be charged to defendant along with the 
$9,120.50 already determined. 

The order of 30 October 1979 is affirmed. 
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The order of 17 December 1979 is affirmed in part  and 
reversed in part  and remanded for further proceedings consis- 
tent with this opinion. 

Judges MARTIN (Harry C.) and HILL concur. 

JOHN C. BROOKS, COMMISSIONER OF LABOR OF NORTH CAROLINA, 
COMPLAINANT, V. McWHIRTER GRADING COMPANY, INC., RESPONDENT. 

No. 8010SC243 

(Filed 4 November 1980) 

1. Master and Servant 8 114- OSHA violation - appeal to Review Board - adequa- 
cy of Board's order 

In  a n  appeal from a decision of a hearing examiner t h a t  respondent's 
violation of t h e  Occupational Safety and Health Act was not repeated and 
serious and merited no penalty, the  Safety and Health Review Board com- 
plied with i t s  function and authority to  "adopt, modify or vacate" the  order of 
the  hearing examiner, G.S. 95-135(i), where t h e  Board's order restated the  
findings of fact made by t h e  hearing examiner almost verbatim, narrated 
some of the  evidence, and made additional findings, and where the  decision 
portion of the  order, although inartfully written, modified t h e  order of the  
hearing examiner so a s  to  conclude t h a t  t h e  cited violation was repeated and 
serious and justified a penalty of $2,500. 

2. Master and Servant 8 114- serious and repeated OSHA violation-sufficiency of 
evidence 

The evidence supported a determination by the  Safety and Health Re- 
view Board t h a t  respondent was guilty of a "serious" and "repeated" OSHA 
violation in failing "to slope to  adequate angle of repose or provide adequate 
shoring for sewer line trench in hard or  compact soil more t h a n  five feet in 
depth a t  job site" on 21 April 1977 where i t  showed t h a t  the  trench in 
question was eight feet deep and a t  least eight feet in  length; there was no 
sloping or shoring or wall support of any  kind; and respondent had paid a fine 
for failing properly to  shore, slope or otherwise protect t h e  sides of a trench 
in 1974, although t h e  1974 violation was for work in soft or unstable soil 
ra ther  than  in hard or compact soil. 

APPEAL by respondent from Hobgood (Hamilton H.), Judge. 
Judgment entered 12 October 1979 in Superior Court, WAKE 
County. Heard in the  Court of Appeals 11 September 1980. 

This action was instituted by the complainant through the 
issuance of a citation against the respondent. The citation 
charged respondent with a violation of the North Carolina 
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Occupational Safety and Health Act on 21 April 1977 by "failure 
to slope to adequate angle of repose or provide adequate shor- 
ing for sewer line trench in hard or compact soil more than  five 
feet in depth a t  job site." The citation included a notation that  
the alleged violation was "serious" and "repeated", and also 
included a proposed penalty of $1,800.00. 

A hearing was held before the Safety and Health Review 
Board hearing examiner. At the hearing, the State's evidence 
showed tha t  on or about 18 November 1974 the sides of a trench 
excavated by respondent, McWhirter Grading Company, Inc., 
collapsed, killing one of the  respondent's employees. Following 
an  inspection of the site by a Safety Officer of the OSHA Divi- 
sion of the North Carolina Department of Labor, respondent 
was issued a citation for two violations of the Occupational 
Safety and Health Act of North Carolina. Respondent's trench 
failed to comply with the following standards:' "Sides of trench- 
es in unstable or soft material, 5 feet or more in  depth, shall 
be shored, sheeted, braced, sloped, or otherwise supported by 
means of sufficient strength to protect the employees working 
within them." 29 C.F.R. 1926.652(b) (1979); and "Additional pre- 
cautions by way of shoring and bracing shall be taken to  pre- 
vent slides or cave-ins when excavations or trenches a re  made 
in locations adjacent to backfilled excavations, or where ex- 
cavations are  subjected to vibrations from railroad or highway 
traffic, the operation of machinery, or any other source." 29 
C.F.R. 1926.652(e) (1979). The respondent did not contest the 
1974 citation and respondent paid the proposed penalty of 
$500.00. 

'G.S. 95-127(15) contains the  definition of "standards," a s  follows: 

(15) The term "occupational safety and health standards" means a stan- 
dard which requires conditions, or t h e  adoption or use of one or  more 
practices, means, methods, safety devices, operations o r  processes 
reasonably necessary and appropriate to  provide safe and healthful 
employment and places of employment, and shall include all occupa- 
tional safety and health standards adopted and promulgated by the  
Secretary which also may be and a re  adopted by t h e  S ta te  of North 
Carolina under  t h e  provisions of this  Article. This term includes but  is 
not limited to  interim federal standards, consensus standards, any 
proprietary s tandards or permanent standards, a s  well a s  temporary 
emergency s tandards which may be adopted by t h e  Secretary, pro- 
mulgated a s  provided by the Occupational Safety and Health Act of 1970, 
and which s tandards or regulations a r e  published i n  t h e  Code of Feder- 
al Regulations or otherwise properly promulgated under t h e  federal 
act or any  appropriate federal agencies. 
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The State's evidence further showed tha t  on 21 April 1977, 
another of respondent's construction sites was visited by a n  
OSHA Division Safety Officer. This inspection revealed a n  em- 
ployee of respondent working in a trench eight feet deep, four 
feet wide and forty-five feet long. A thirty inch pipe had already 
been laid in approximately thirty-five of the trench's forty-five 
feet. The sides of the trench were neither shored nor sloped.' 

Following the hearing, t he  hearing examiner made de- 
tailed findings of fact and concluded tha t  although respondent 
did violate 29 C.F.R. 1926.652(c), such violation was neither 
repeated nor serious. The hearing examiner held tha t  because 
the 1974 and the 1977 violations were of different subsections of 
the Act, the 1977 violation was not "repeated" a s  defined by 
statute and tha t  the 1977 violation did not fit the statutory 
definition of "serious", because there were sufficient personnel 
and equipment a t  the  site to "uncover a man very, very rapidly 
if there were a cave-in" and because the  decision not to shore or 
slope was made by the foreman without the knowledge of the 
employer. The examiner ordered tha t  the citation be affirmed 
but struck the proposed penalty. 

On petition of the complainant, the full Safety and Health 
Review Board reviewed the decision and order of the hearing 
examiner and heard arguments from complainant and respon- 
dent. The Review Board then issued a decision in which it 
"overturned" the hearing examiner's order, "reinstated" the 
citation and assessed respondent with a penalty of $2,500.00 for 
a repeated and serious violation. In  i ts decision, the Board 
discussed in detail the  contentions of the  parties and related 
those contentions to the evidence. 

Pursuant to G.S. 95-141, respondent sought judicial review 
of the decision of the  Board. The matter  was heard in Superior 

'In accordance with t h e  provisions of G.S. 95-131, Par t  1926 of Title 29 of the  
Code of Federal Regulations h a s  been adopted and promulgated by the Commis- 
sioner of Labor. 29 C.F.R. 1926.652(c) provides: 

Sides of trenches in hard or compact soil, including embankments, shall be 
shored or otherwise supported when t h e  trench is more than  5 feet in  depth 
and 8 feet or more in  length. In  lieu of shoring, t h e  sides of t h e  trench above 
t h e  5-foot level may be sloped to preclude collapse, but  shall not be steeper 
than  a 1-foot rise to  each %-foot horizontal. When the  outside diameter of a 
pipe is  greater  t h a n  6 feet, a bench of 4-foot minimum shall be provided a t  
t h e  toe of the  sloped portion. 
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Court and from the judgment of the  Superior Court affirmingin 
its entirety the Review Board's decision, respondent appeals. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General George W. Lennon, for the State. 

Ervin, Kornfeld & MacNeill, by John C. MacNeill, Jr., for 
respondent appellant. 

WELLS, Judge. 

[I] Respondent first argues tha t  the Superior Court erred in 
affirming the Review Board's decision because the Board did 
not make the appropriate findings of fact and conclusions of law 
to support i ts  decision. 

G.S. 95-135(d), in pertinent part, provides a s  follows: 

(d) Every official act of the Board shall be entered of 
record and its hearings and records shall be open to the 
public. The Board is authorized and empowered to make 
such procedural rules as  a r e  necessary for the orderly 
transaction of i ts  proceedings. Unless the Board adopts a 
different rule, the  proceedings, a s  nearly as  possible, shall 
be in accordance with the Rules of Civil Procedure, G.S. 
1A-1. . . . 

G.S. 95-135(i), in pertinent part, provides a s  follows: 

(i) A hearing examiner appointed by the chairman of 
the  Board shall hear, and make a determination upon any 
proceeding instituted before the Board and may hear any 
motion in connection therewith, assigned to such hearing 
examiner, and shall make a report of any such determina- 
tion which constitutes his final disposition of the proceed- 
ings. . . . Upon review of said report and determination by 
the  hearing examiner the Board may adopt, modify or va- 
cate the  report of the  hearing examiner and notify the  
interested parties. . . . 
The Board has adopted rules of procedure pursuant to the 

authority granted in G.S. 95-135(d). See Title 13, ch. 7B, see. 600, 
N.C. Administrative Code Rules. Rules of Procedure .0601 and 
.0602, in pertinent part, provide as  follows: 

.0601 DECISIONS O F  HEARING EXAMINER 
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(a) The decision of the hearing examiner shall include 
findings of fact, conclusions of law, and a n  order. 

(b) The hearing examiner shall sign and date the deci- 
sion. Upon issuance of the decision, jurisdiction shall rest 
solely in the board, and all motions, petitions and other 
pleadings filed subsequent  t o  such issuance shall  be 
addressed to the  board. 

.0602 REVIEW 

(e) Upon review of any decision of a hearing examiner, 
the board may adopt, modify or vacate the decision of the 
hearing examiner and notify the interested parties. . . . 

Pursuant to the  statute and the rules adopted by the Board, 
it is the function and duty of the  hearing officer to conduct the 
initial hearing and make the requisite findings of fact and 
conclusions of law. The record clearly shows and there seems to 
be no dispute t ha t  these requirements were complied with. The 
statute and the rules contemplate that the Board in reviewing 
the order of the hearing examiner need not itself make findings 
of fact or conclusions of law separate from those contained in 
the order of the hearing examiner, but may "adopt, modify or 
vacate" the order of the  hearing examiner. G.S. 95-135(i). 

The next phase of the  question before us  is whether the 
action of the Review Board comports with or fulfills the stated 
function and authority of the Board to  "adopt, modify or va- 
cate" the decision of the  hearing examiner. Following respon- 
dent's petition for review, the Board issued its notice of hear- 
ing. Following the hearing, the Board entered its written deci- 
sion. The Board's "decision" contains a section entitled "State- 
ment of Facts" and a section entitled "Decision of the Review 
Board." In its statement of facts, the Board's decision restated 
the findings of fact made by the hearing examiner almost ver- 
batim, narrated some of the evidence, and made additional 
findings. In  so doing, i t  has both adopted and modified the 
findings of fact portion of the examiner's order. 

The decision section of the Board's "decision" is inexpertly 
written. I t  contains discussions, arguments, contentions, evi- 
dence, and conclusions, all of which are  intermixed and thrown 
together in somewhat random fashion. Inartful though i t  is, 
tha t  section of the decision does acceptably serve to  modify the 
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order of the hearing examiner so as  to conclude tha t  the cited 
violation was repeated and serious, justifying the additional 
penalty assessed. This assignment is overruled. 

[2] Respondent next argues tha t  there was no evidence to sup- 
port the Board's findings and conclusions tha t  respondent's 
employees were deliberately endangered and tha t  respondent's 
foreman blatantly disregarded the requirements of the Act. 
While there seems to be some merit to this portion of respon- 
dent's argument, we find tha t  if there was error in including 
these disputed statements in the Board's decision, i t  was harm- 
less error because the evidence supports the Board's conclusion 
that  the cited violation was "repeated" and "serious". 

The definition of a serious violation is found in G.S. 95- 
127(18), as   follow^:^ 

(18) A "serious violation" shall be deemed to exist in a 
place of employment if there is a substantial probabil- 
ity tha t  death or serious physical harm could result 
from a condition which exists, or from one or more 
practices, means, methods, operations, or processes 
which have been adopted or are  in use a t  such place of 
employment, unless the employer did not know, and 
could not, with the exercise of reasonable diligence, 
know of the presence of the violation. 

I t  is stated in 45 A.L.R. Fed. 785, a t  § 2 (1979) that:  

An employer may be found to have committed a serious 
violation either of the  Act's general duty clause, requiring 
an  employer to furnish a place of employment free from 
recognizable hazards likely to cause death or serious 
physical harm to his employees, or of a violation [ofl the 
specific safety or health standard promulgated under the 
OSHA. Most of the latter types of serious violations have 
occurred with respect to regulations requiring that trench- 
es and excavations in which employees work be properly 
shored, sloped, or otherwise protected, and regulations re- 
quiring the use of equipment or devices to protect em- 
ployees from the  danger of falling. 

3G.S. 95-127(18) is substantially identical to  Sec. 17(k) of the  Occupational Safety 
and Health Act of 1970, 29 U.S.C. 666Cj). 
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See also Sec. 8 for annotation of trench or excavation cases. The 
trench in question was eight feet deep and a t  least eight feet in 
length. There was no shoring or wall support of any kind, nor 
any sloping. Such evidence supports the Board's finding and 
conclusion tha t  the violation was serious. 

Respondent argues tha t  it was not guilty of a repeated 
violation because the previous violation found against it was 
for work in soft or unstable soil while the violation in this case 
was for work in hard, compact soil. We do not believe tha t  the 
Act should be so narrowly construed. While the element of risk 
between the two types of soil may reasonably require differing 
types of precautions, the basic risk or danger to the employee is 
the same: collapse of the trench or excavation wall. Such was 
the case here and we find t h a t  t he  evidence supports the 
Board's conclusion in this respect. 

Finally, respondent argues tha t  i t  should be excused in this 
case because the acts or omissions of i ts job superintendent on 
this occasion were not imputable to  it. While we recognize tha t  
t he  acts  or  omissions of unsupervised employees may on 
occasion not be reasonably imputed to an  employer under the 
Act, in the case sub judice, there was evidence tha t  the decision 
a s  to the  use of shoring or sloping was delegated by respondent 
to its job superintendent, and therefore, this argument must be 
rejected. 

Considering the whole record before the Superior Court, see 
Thompson v. Board of Education, 292 N.C. 406,410,233 S.E. 2d 
538, 541 (1977), the  trial court was justified in affirming the 
decision of the Review Board and we accordingly find 

No error. 

Judges ARNOLD and ERWIN concur. 
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STATE OF NORTH CAROLINA v. KAREEM ABDU ALEEM AND RUBEN 
BENJAMIN SNIPES 

No. 8010SC449 

(Filed 4 November 1980) 

1. Insurance B 112.1; Conspiracy 5 6 filing false insurance claim -conspiracy to 
do so - sufficiency of evidence 

Evidence was sufficient for t h e  jury in  a prosecution for filing a false 
insurance claim and conspiracy to do so where it  tended to show that defend- 
an t s  appeared individually and together to  file repeated claims for identi- 
cal damage to the same automobile; there were inexplicable frequent trans- 
fers of title to  t h e  car; and t h e  in-court identification of the  two defendants 
and testimony by several witnesses was adequate to link defendants to  the  
illicit acts. 

2. Criminal Law B 9 9 . 6  clarification of witness's testimony - no expression of 
opinion 

The trial judge did not make s tatements  in  t h e  presence of t h e  jury 
tending to add to t h e  probative force of a witness's testimony, thereby 
expressing a n  opinion a s  t o  t h e  credibility of t h e  witness, where the  trial 
judge merely clarified what  a witness had already stated, t h a t  he  did not 
recognize either defendant, bu t  knew one defendant by name. 

3. Criminal Law 5 68- filing false insurance claim - release and cash settlement 
request - admissibility to show identity of defendant 

In  a prosecution for filing a false insurance claim on a n  automobile and 
conspiracy to do so, t h e  trial court did not e r r  in admitting into evidence a 
release and a cash settlement request showing there was no lien on t h e  car 
and t h a t  coverage would remain in  force, since t h e  exhibit was circumstan- 
tially relevant in establishing the  identity of one defendant a s  one of the  
conspirators. 

APPEAL by defendants from Hobgood (Hamil ton H.), Judge. 
Judgments entered 19 December 1979 in Superior Court, WAKE 
County. Heard in t he  Court of Appeals 7 October 1980. 

Defendants, Kareem Abdu Aleem and Ruben Benjamin 
Snipes, who are  brothers, were tried jointly. Defendant Aleem 
was charged by indictment with conspiring, with defendant 
Snipes and others, to present a fraudulent insurance claim to 
the  United States Liability Insurance Company for payment of 
property damage to a 1972 Chevrolet Monte Carlo automobile. 
Aleem pleaded not guilty. The jury returned a verdict of guilty 
as  charged. A judgment of imprisonment was entered and de- 
fendant Aleem appeals. 
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Defendant Snipes was charged by indictments for insur- 
ance fraud and for conspiring, with defendant Aleem and 
others, to present a fraudulent insurance claim. Snipes pleaded 
not guilty. The jury found him guilty on both charges and 
judgments of imprisonment were entered. Defendant Snipes 
appeals. 

The state's evidence tends to show tha t  a 1972 Chevrolet 
Monte Carlo was purchased by a Richard Macke in January 
1978. In September of t ha t  year Macke was involved in an 
accident which crushed the  front end of the  automobile. Macke 
subsequently sold the  vehicle in a damaged condition. The auto- 
mobile was later titled, a t  various times, in the name of each of 
the defendants, a third brother, Barry Lee Snipes, and others. 

On 7 November 1978, the district claims manager of Nation- 
wide Insurance Company, William S. Howard, went to identify 
and inspect the 1972 Monte Carlo, which was insured in the 
name of Kareem Abdu Aleem. The vehicle had damage to the 
front end, and Aleem had filed a claim under the policy. A 
claims adjuster for t he  insurance company met with a man who 
identified himself a s  Aleem and settled the claim for $1,150 plus 
towing expenses. 

A secretary for Long's Insurance Agency, Sylvia Solomon, 
took a n  application for insurance on the  automobile from a 
person identified a s  Barry Lee Snipes on 18 December 1978. On 
28 December 1978, Barry Lee Snipes presented a claim and was 
reimbursed for repair to the windshield of the insured vehicle. 
On 15 January 1979, a person who identified himself a s  Barry 
Lee Snipes came to the office to make a claim for damage to the 
front end of the vehicle. Witness Solomon made a n  in-court 
identification of Aleem as  the person who in fact made the 
claim. Aleem signed the  claim as  Barry Lee Snipes and the 
insurance company paid him $1,033.50. 

Lawrence Boles, manager of Highway Used Parts, testified 
tha t  a man identified in court a s  defendant Aleem had repre- 
sented himself to be "Snipes" when he came to Boles's garage to 
inquire about storing a car  in early January 1979. The same 
man later delivered the car to the garage and picked i t  up with a 
wrecker about twelve days later. The front end of the auto- 
mobile was wrecked when i t  was brought in and taken away. 
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Edwin Kirn, an  insurance adjuster, recalled two claims on 
the vehicle in question. The first claim was submitted on 22 
January 1979 on a policy issued to Barry Lee Snipes. Kirn 
inspected the automobile a t  Highway Auto Used Parts. He had 
a telephone conversation with a person who identified himself 
as Barry Lee Snipes and agreed to pay Snipes $1,068.50. A proof 
of loss statement signed "Barry Snipes" was returned to  Kirn's 
office. A secretary from tha t  office identified the draft used in 
settlement of the claim. She testified tha t  she delivered the 
draft on 5 February 1979 to a person who identified himself as  
Barry Lee Snipes, but she did not recognize tha t  person in the 
courtroom. 

An insurance agent and broker, Billy B. Jennings, identi- 
fied defendants Snipes and Aleem,as persons who came to his 
office on 16 March 1979 to apply for insurance on the 1972 Monte 
Carlo. Jennings transferred the automobile title from Aleem to 
Snipes on tha t  occasion and issued collision insurance to Snipes 
from the United States Liability Insurance Company. On 23 
March 1979 defendant Snipes filed a notice of loss document for 
damage to the insured vehicle. 

Upon redirect examination, Edwin Kirn testified tha t  he 
was again assigned to investigate loss on the 1972 Monte Carlo 
on 28 March 1979. He recognized i t  as  the same vehicle and the 
same damage as the claim he had previously investigated and 
paid. He reported the situation to his boss, Harry Eaton. Eaton 
testified tha t  he spoke on the  telephone to a man who identified 
himself as  Ruben Benjamin Snipes, and requested Snipes to 
come to Raleigh to make a statement regarding his claim. 
Snipes agreed and made a signed statement which said he had 
acquired the automobile in  good condition. Snipes described the 
circumstances surrounding the damage he claimed he had re- 
cently incurred. Eaton contacted the North Carolina Depart- 
ment of Insurance, requesting its assistance in investigating 
the matter. After numerous telephone conversations with de- 
fendant Snipes, Eaton informed him tha t  the claim would not 
be honored because Eaton knew what was going on. He told 
Snipes to have his brother Barry return the $1,033.50 previous- 
ly paid for the same damage. That amount was later returned. 

An employee of the adjustment agency, Charles Thompson, 
testified tha t  a man who identified himself as  Ruben Snipes 
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returned the $1,033.50 to him and signed a receipt. After receiv- 
ing a signed statement from Snipes t ha t  he wished to withdraw 
his claim, Thompson drew up a withdrawal document. 

An investigator for the Department of Insurance testified 
as  to his investigation of the claims on the automobile in ques- 
tion. Six claims were filed by the three brothers between Octo- 
ber 1978 and March 1979. 

Photographs of the 1972 Monte Carlo, taken during the 
various investigations, were entered a s  exhibits. 

Defendants presented no evidence. Each defendant made a 
motion for nonsuit a t  the close of the state's evidence, which the 
court overruled. After the verdicts and judgments, defendants' 
motions to set aside the verdicts, for new trial, and in arrest of 
judgment were also denied. 

Attorney General Edmisten, by Assistant Attorney General 
Thomas B. Wood, for the State. 

Hatch, Little, Bunn, Jones, Few & Berry, by E. Richard 
Jones, Jr., for defendant Aleem. 

J. Franklin Jackson for defendant Snipes. 

MARTIN (Harry C.), Judge. 

Both defendants assign as  error the trial court's denial of 
their motion for nonsuit on the grounds of insufficiency of evi- 
dence to sustain a verdict. Defendants contend tha t  the evi- 
dence was insufficient to link defendants to the  transactions 
which gave rise to the charge of conspiracy, t ha t  there was 
insufficient proof to show an  agreement between the parties, 
and tha t  the circumstantial evidence offered by the state did 
not point unerringly to the existence of a conspiracy. 

When the s tate  attempts to prove a criminal conspiracy, "it 
must show a n  agreement between two or more persons to do an  
unlawful act or to do a lawful act in a n  unlawful way." State v. 
Jones, 47 N.C. App. 554,559,268 S.E. 2d 6,10 (1980).Accord, State 
v. Parker, 234 N.C. 236,66, S.E. 2d 907 (1951); State v. Whiteside, 
204 N.C. 710,169 S.E. 711 (1933); State v. Wrenn, 198 N.C. 260,151 
S.E. 261 (1930). 

An agreement between the parties charged is an  essential 
element of conspiracy. In  State v. Phillips, 240 N.C. 516,521,82 
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S.E. 2d 762, 766 (1954), the Supreme Court of North Carolina 
quoted the language of the  Supreme Court of Indiana in John- 
son v. State, 208 Ind. 89, 194 N.E. 619: 

"There must be a n  agreement or joint assent of the 
minds of two or more before there can be a conspiracy. Such 
agreement or joint assent of the minds need not be proved 
by direct evidence. . . . There must be, however, a n  agree- 
ment, and there must be such evidence to prove the agree- 
ment directly or such a state of facts tha t  a n  agreement 
may be legally inferred. Conspiracies cannot be established 
by a mere suspicion, nor does evidence of mere relationship 
between the parties or association show a conspiracy.'' 

Direct proof of conspiracy is rarely available, so the crime 
must generally be proved by circumstantial evidence. State v. 
Cooley, 47 N.C. App. 376,268 S.E. 2d 87, disc. rev. denied, appeal 
dismissed, 301 N.C. 96 (1980). Because the  presence of a common 
design is often extremely difficult to  detect, a conspiracy "may 
be, and generally is, established by a number of indefinite acts, 
each of which, standing alone, might have little weight, but, 
taken collectively, they point unerringly to  the  existence of a 
conspiracy." State v. Whiteside, supra a t  712, 169 S.E. a t  712. 
Factors which may be considered include the  results accom- 
plished, the  situation of the parties, their antecedent rela- 
tionships, the surrounding circumstances and the  inferences 
legitimately deducible therefrom. Id. The circumstantial evi- 
dence must point unerringly to the illegal combination, Wrenn, 
supra, and create in the minds of the jurors a moral certainty of 
the defendants' guilt, to the exclusion of any other reasonable 
hypothesis. Parker, supra. Accord, State v. McCullough, 244 
N.C. 11,92 S.E. 2d 389 (1956). See also, State v. Webb, 233 N.C. 382, 
64 S.E. 2d 268 (1951); State v. Miller, 220 N.C. 660,18 S.E. 2d 143 
(1942); State v. Madden, 212 N.C. 56,192 S.E. 859 (1937); State v. 
Stiwinter, 211 N.C. 278, 189 S.E. 868 (1937). 

[l] In  the case sub judice there was sufficient evidence to lead 
the jury to the conclusion tha t  defendant Snipes was guilty of 
the crime of filing a false insurance claim and tha t  both Snipes 
and Aleem were guilty of conspiring to so do. The state pre- 
sented evidence of active participation by the  defendants in 
transactions t h a t  could not arguably appear innocent. Their 
appearing individually and together to file repeated claims for 
identical damage to the same automobile, along with inexpli- 
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cable frequent title transfers, constitutes evidence that  would 
impute wrongdoing. The in-court identification of t he  two 
brothers and testimony by several witnesses is adequate to link 
defendants to the illicit acts, negating their argument tha t  
guilt may have been attributed solely because of their rela- 
tionship with each other. 

"Upon motion for a nonsuit in a criminal action, the court 
must consider the evidence in the  light most favorable to  the 
State, and resolve all contradictions and discrepancies in its 
favor, giving i t  the  benefit of every reasonable inference which 
can be drawn from the evidence." State v. Cooley, supra a t  
390-91,268 S.E. 2d a t  96. Defendants' motions for nonsuit were 
properly denied. 

[2] Defendants' second assignment of error is t ha t  the  judge 
made statements in the presence of the jury tending to add to 
the probative force of a witness's testimony, thereby express- 
ing a n  opinion as  to the credibility of the witness. The inc.ident 
t o  which defendants  except occurred dur ing  t h e  cross- 
examination of Jerry Thompson Dunn: 

I talked to Mr. Aleem a t  my office in Burlington. As to 
which one of these three men I did talk to, I wouldn't recall 
really. 

Q. You don't know? 

COURT: He knows a man by the name, tha t  gave his 
name as  Kareem Abdu. 

Defendants argue tha t  "[tlhe Court, in effect, provided a posi- 
tive identification of the appellant where none existed," and 
added credibility to the witness. Defendants, in their briefs, 
correctly cite statutes and cases supporting the rule which 
prohibits a judge from expressing opinion a s  to the credibility of 
a witness. However, in this instance Judge Hobgood merely 
clarified what the witness had already stated, t ha t  he did not 
recognize either defendant, but knew Aleem only by name. A 
judge may question a witness to clarify his testimony and to 
provide the jury with guidance in their considerations. See 
State v. Alston, 38 N.C. App. 219, 247 S.E. 2d 726 (1978), cert. 
denied, 296 N.C. 586 (1979); State v. White, 37 N.C. App. 394,246 
S.E. 2d 71 (1978). I t  can hardly be considered prejudicial when 
the court intervenes slightly to interpret the examination of a 



N.C. App.] COURT O F  APPEALS 365 

Bank v. Insurance Co. 

witness to ensure tha t  the  jury understands tha t  the testimony 
was only a name recognition of a defendant, not a personal nor 
in-court identification. This assignment of error is overruled. 

[3] Finally, defendants argue it was erroneous to admit into 
evidence state's Exhibit Number 11, "a release in the amount of 
$1,198.00 and a cash settlement request showing there is no lien 
on the car and the coverage will remain in force." Defendants 
contend tha t  the exhibit was irrelevant and prejudicial. We find 
no merit in defendants' argument. The document was signed in 
the name of Kareem Abdu Aleem by a n  individual identifying 
himself as  the same. The exhibit is circumstantially relevant in 
establishing the identity of defendant Aleem as one of the con- 
spirators. "[E]vidence is relevant if i t  has any logical tendency, 
however slight, to prove a fact in issue in the case." 1 Stans- 
bury's N.C. Evidence § 77 (Brandis rev. 1973). Identity may be 
proved by circumstantial evidence in the same manner as  other 
facts. S e e  S t a t e  v. Williams, 276 N.C. 703,174 S.E. 2d 503 (1970), 
rev'd death penalty, 403 U.S. 948, 29 L. Ed. 2d 860 (1971). Defend- 
ants make no showing tha t  the document was unfairly pre- 
judicial. Because of its relevancy, i t  was properly admitted into 
evidence. 

We find tha t  defendants received a trial free of prejudicial 
error. 

No error. 

Judges HEDRICK and MARTIN (Robert M.) concur. 

THE FIRST NATIONAL BANK O F  ANSON COUNTY, ADMINISTRATOR 
OF THE ESTATE O F  JOHN GATEWOOD, DECEASED, PLAINTIFF AND 

BRIGHT M. GATEWOOD, ADDITIONAL PLAINTIFF V. NATIONWIDE INSUR- 
ANCE COMPANY AND HORNWOOD, INC., DEFENDANTS 

No. 8020DC222 

(Filed 4 November 1980) 

1. Insurance B 16- group life insurance policy - waiver of premiums upon disabil- 
ity - ambiguous provision - notice by employer required 

In  a n  action to recover on a group life insurance policy, the  clause 
providing for waiver of premium in the  event of total disability of a certifi- 
cate holder was ambiguous a s  to t h e  requirement for initial notice of t h e  
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disability and was susceptible to  t h e  interpretation by t h e  court t h a t  the  
employer ra ther  than  the  employee was required to notify defendant insurer 
of total disability, since the  evidence tended to show t h a t  not only did the  
terms of t h e  policy contemplate t h a t  employer would bear full responsibility 
for reportingcertificate holder s tatus  to defendant insurer and for collecting 
and remitting all premiums, but also t h a t  in practice t h e  certificate holders, 
including t h e  deceased employee in question, dealt exclusively with em- 
ployer, having no direct contact with defendant insurer whatsoever. 

2. Insurance 8 29.1- beneficiary named in application for group life policy - 
replacement policy - beneficiary not changed 

In  a n  action to recover on a group life insurance policy where the  con- 
tract allowed t h e  certificate holder to  make valid designation of a benefici- 
a ry  "on a form . . . satisfactory to  the  company," t h e  deceased employee's 
enrollment and register card which served a s  his application for coverage, as  
well a s  his designation of beneficiary, applied by i ts  terms?to the group 
insurance for which t h e  employee was then or might become eligible under 
policies issued to employer by defendant insurance company; there was 
testimony t h a t  t h e  parties considered the  employee's enrollment card a s  still 
effective with regard to the  new policy which replaced t h e  policy in effect a t  
the time t h e  employee prepared the  enrollment card; the  employee never 
took steps to  change his designation of beneficiary; and where no designa- 
tion is contained in the  contract, the  designation of a beneficiary in the 
application controls. 

APPEAL by defendants Nationwide Insurance Company, 
Hornwood, Inc., and plaintiff, The First  National Bank of 
Anson County, Administrator of the Estate of John Gatewood, 
Deceased, from Honeycutt, Judge. Judgment entered 4 October 
1979 in District Court, ANSON County. Heard in the Court of 
Appeals 10 September 1980. 

This action was brought by plaintiff Bank, a s  administrator 
of the estate of John Gatewood, against defendant Nationwide 
to recover on a group life insurance policy. Gatewood's em- 
ployer, Hornwood, was subsequently joined as  a defendant, and 
Gatewood's widow, Bright M. Gatewood, was subsequently 
joined as a plaintiff. The action was heard by the trial judge, 
without a jury. 

Hornwood, Inc. operates a textile plant in Anson County. 
Decedent John Gatewood was employed by Hornwood on 30 
April 1971. Upon his employment, John Gatewood was enrolled 
as a certificate holder for life insurance coverage under a group 
insurance policy issued by defendant Nationwide to defendant 
Hornwood. As the policyholder, Hornwood forwarded the pre- 
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miums for all i ts  employees to Nationwide. Hornwood also noti- 
fied Nationwide each month of the names and changes in status 
of its employees. 

On 13 November 1973 in the course of his employment, John 
Gatewood suffered a serious accident which rendered him total- 
ly disabled. Gatewood began receiving worker's compensation 
on 14 November 1973. Gatewood's employment with Hornwood 
was terminated on 7 August 1974. 

Although Hornwood's personnel manager knew of Gate- 
wood's injury and his receipt of worker's compensation, no 
notice of his disability was filed with Nationwide. In  its August 
1974 report to Nationwide, Hornwood listed Gatewood's em- 
ployment a s  terminated rather  than describing Gatewood as 
disabled. Until t h a t  time, Hornwood continued paying pre- 
miums for Gatewood's coverage. 

Gatewood died on 9 December 1975. Nationwide received 
notice of Gatewood's death and earlier disability in January 
1976. Plaintiffs asserted tha t  the insurance policy was in full 
force and effect with regard to Gatewood on 9 December 1975, 
by operation of the Waiver of Premium Clause, discussed below. 

The trial court entered judgment tha t  defendant Nation- 
wide was liable to plaintiff Bright Gatewood for the policy pro- 
ceeds. Plaintiff Bank and defendant Nationwide moved to set 
the judgment aside and for a new trial. These motions were 
denied and they appeal, plaintiff Bank appealing from entry of 
judgment in favor of plaintiff Bright Gatewood. 

E.A. Hightower for additional plaintiff appellee. 

Henry T. Drake for plaintiff appellant Bank. 

Taylor & Bower, by George C. Bower, Jr., for defendant 
appellants. 

WELLS, Judge. 

Basic to  a determination of this case is the construction of 
the first sentence of the Waiver of Premium Clause. The policy 
provided a s  follows: 

WAIVER OF PREMIUM IN EVENT OF TOTAL DIS- 
ABILITY 
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If a Certificateholder becomes totally disabled prior to his 
60th birthday and satisfactory proof is furnished within 
one year after he becomes totally disabled and while the 
Policy is in force, t ha t  his total disability has continued 
uninterruptedly for a period of a t  least six months and to 
the date tha t  proof is furnished, the Company will continue 
the Life Insurance on the Certificateholder without pay- 
ment of premium during the  further uninterrupted con- 
tinuance of his total disability. If the Certificateholder dies 
during such a period of total disability but prior to the date 
tha t  satisfactory proof of total disability is furnished, the 
Company will pay a n  amount equal to tha t  which would 
have been continued if satisfactory proof of his total dis- 
ability had been furnished. The amount of insurance con- 
tinued or paid will be the amount for which he was insured 
on the date he became totally disabled, subject to any re- 
duction a t  a specified age or other specified time as  stated 
in the Schedule of Benefits. 

If a Certificateholder dies while insurance is being con- 
tinued in accordance with this provision, the Company will 
pay the amount then being continued on his life, provided 
notice of his death is given to  the Company's home office 
within one year after the date of his death. 

Proof of the continuance of total disability satisfactory to 
the Company must be submitted to the Company's home 
office on request, but not more often than once a year after 
total disability has continued for two years. The Company 
may, a t  i ts  own expense, examine the Certificateholder 
when and so often a s  i t  may reasonably require, but not 
more often than  once a year after disability has  continued 
for two years. 

Defendants contend tha t  the  sentence clearly created a condi- 
tion precedent to the insurer's liability, requiring tha t  the  em- 
ployee-insured furnish proof of his disability to defendant 
Nationwide's home office within the  specified time. On this 
ground, defendants assign error to the trial court's denial of 
defendants' motions to dismiss a t  the  close of plaintiffs evi- 
dence and a t  the close of all evidence, and for denial of defend- 
ants' motion for judgment notwithstanding the verdict. 



N.C. App.] COURT OF APPEALS 369 

Bank v. Insurance Co. 

As the finder of fact in this non-jury trial, the judge found 
this sentence to be ambiguous and susceptible of explanation 
by extrinsic evidence. The trial court made findings of fact 

tha t  the only contact or communication relative to or con- 
cerning the policy between Nationwide Insurance Com- 
pany and Hornwood, Inc. or between said insurance com- 
pany and employees of Hornwood, Inc. were [sic] by Horn- 
wood, Inc.; 

tha t  under the terms of the policy the certificate holder was 
not required to make any reports or keep any records but 
tha t  all of those duties and responsibilities were placed on 
the policyholder according to  the  terms of the policy; 

That prior to his death, the  certificate holder, John Gate- 
wood, was not, under the terms of the policy, required to 
notify the defendant, Nationwide Insurance Company, of 
his total disability; 

That under the terms of the  policy satisfactory proof was 
furnished t o  the  defendant, Hornwood, Inc., t h a t  John 
Gatewood, certificate holder, was totally disabled. 

That under the terms of the policy, the only requirement of 
the certificate holder was t h a t  the  certificate holder fur- 
nish proof of total disability to the company, Nationwide 
Insurance Company, upon request. 

Upon his findings of fact, the trial court entered the follow- 
ing pertinent conclusions: 

Upon the  foregoing findings of fact, the Court con- 
cludes a s  matters of law tha t  the section of the policy enti- 
tled "Waiver of Premium in Event of Total Disability'' ap- 
plies and no premiums were required to be paid to maintain 
the policy in force after August 1,1974 because of his con- 
tinued total disability for more than  six months' time and 
his accidental death occurring prior to the insurance com- 
pany's receiving notice of his total disability; 

And tha t  by virtue of said section the policy was in full 
force and effect a t  the  time of John Gatewood's death on 
December 9, 1975; 
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And tha t  the Group Policy of Insurance a s  i t  related to 
John M. Gatewood, Class C certificate holder, was in full 
force and effect on the date of his death, December 9,1975; 

An insurance policy is a contract between the parties, and 
the intention of the parties is the controlling guide in i ts inter- 
pretation. Hawley v. Insurance Co., 257 N.C. 381,387,126 S.E. 2d 
161, 167 (1962). Insurance policies must be given a reasonable 
interpretation. Where there is a n  ambiguity and the  policy pro- 
vision is susceptible of two interpretations, one of which im- 
poses liability upon the  company and the other does not, the 
provision will be construed in favor of coverage and against the 
company. Williams v. Insurance Co., 269 N.C. 235,238,152 S.E. 
2d 102,105 (1967); Insurance Co. v. Surety Co., 46 N.C. App. 242, 
244,264 S.E. 2d 913,915 (1980). The words in the  policy having 
been selected by the insurance company, any ambiguity or 
uncertainty a s  to  their meaning must be resolved in favor of the 
beneficiary and against the company. Trust Co. v. Insurance 
Co., 276 N.C. 348,354,172 S.E. 2d 518,522 (1970). If there be an  
ambiguity in the language of the  policy and the  language is 
reasonably susceptible to either of the constructions for which 
the parties contend, the  intent and meaning is a question of law 
for the court. Id., 172 S.E. 2d a t  522. 

[I] The trial court's findings of fact on this aspect of the case 
are clearly supported by the evidence and are  therefore conclu- 
sive on appeal. Transit, Inc. v. Casualty Co., 285 N.C. 541, 547, 
206 S.E. 2d 155,159 (1974); Bank v. Insurance Co., 42 N.C. App. 
616,622,257 S.E. 2d 453,457 (1979); Windfield COT. v. Inspection 
Co., 18 N.C. App. 168,175,196 S.E. 2d 607,611 (1973). In  seeking 
to determine the  intent of the parties, a s  t ha t  intent lends 
enlightenment to  t he  meaning of the  terms of the  Waiver 
Clause, the trial court considered evidence showing tha t  not 
only did the terms of the policy contemplate t ha t  Hornwood 
would bear full responsibility for reporting certificate holder 
status to Nationwide and for collecting and remitting all pre- 
miums, but also tha t  in practice, the  certificate holders, includ- 
ing Gatewood, dealt exclusively with Hornwood, having no 
direct contact with Nationwide whatsoever. Such of this evi- 
dence bearing on intent and meaning a s  was extrinsic Co the 
policy itself was clearly competent for these purposes. See 
Goodyear v. Goodyear, 257 N.C. 374, 380, 126 S.E. 2d 113, 118 
(1962). 
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We agree tha t  the terms of the Waiver Clause a s  to the 
requirement for initial notice of disability were ambiguous, 
susceptible to  the interpretation reached by the  trial court. 

Defendant Nationwide argues tha t  the opinions of our Su- 
preme Court in Dewease v. Insurance Co., 208 N.C. 732, 182 S.E. 
447 (1935); Ammons v. Assurance Society, 205 N.C. 23, 169 S.E. 
807 (1933)' require judgment in  i ts  favor in  this  case. The 
clauses in those cases were worded differently from the clause 
in the case sub judice and we therefore believe those cases must 
be distinguished on the facts. Also compare Fulton v. Insurance 
Co., 210 N.C. 394, 186 S.E. 486 (1936). 

Defendants also assign error to other findings of fact of the 
trial court, relating to Gatewood's accident in the course of his 
employment and his resulting total disability, his accidental 
death within the allowable time period, Hornwood's actual 
knowledge of his total disability and tha t  this knowledge was 
"satisfactory proof' a s  required by the policy. A11 of these find- 
ings were supported by competent evidence and are  therefore 
binding on this Court. Transit, Znc. v. Casualty Co., supra. We 
affirm the trial court's determination tha t  the group insurance 
policy, by operation of the Waiver of Premium Clause, was in 
effect as of the date of John Gatewood's accidental death. 

[2] Plaintiff Administrator of Gatewood's Estate  assigns as  
error the trial court's finding of fact t ha t  Gatewood had desig- 
nated the additional plaintiff, Bright M. Gatewood, as  the ben- 
eficiary under said policy. Plaintiff Administrator argues tha t  
the group insurance policy in effect on 29 April 1971 when 
Gatewood named Bright M. Gatewood his beneficiary in his 
application, was cancelled and replaced by a new policy from 
the same insurance company on 1 June  1972. Plaintiff Adminis- 
trator suggests tha t  the designation of Bright M. Gatewood as  
beneficiary on 29 April 1971 had no effect on the  new group 
insurance policy in effect on the date of Gatewood's death. We 
disagree. 

Plaintiff Administrator correctly argues tha t  the person 
entitled to  the  proceeds of a life insurance policy must be deter- 
mined in accordance with the  contract. 2 Appleman, Insurance 
Law and Practice O 781, a t  173-74; see Duke v. Insurance Co., 286 
N.C. 244, 247, 210 S.E. 2d 187, 189 (1974); Bullock v. Insurance 
Co., 234 N.C. 254,67 S.E. 2d 71 (1951). The contract in this case 
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allows the certificate holder to make valid designation of a 
beneficiary "on a form . . . satisfactory to the Company". Gate- 
wood's enrollment and register card tha t  served a s  his applica- 
tion for coverage as  well a s  his designation of beneficiary, ap- 
plied, by its terms, to the group insurance for which Gatewood 
was then or might become eligible under policies issued to Horn- 
wood by defendant insurance company. There was testimony 
tha t  the parties considered Gatewood's enrollment card a s  still 
effective with regard to the new policy, and tha t  Gatewood 
never took steps to change his designation of beneficiary. Where 
no designation is contained in the contract, the designation of a 
beneficiary in the application controls. 2 Appleman, Insurance 
Law and Practice § 771, a t  139-40. The evidence clearly supports 
the trial court's findings of fact with respect to Bright M. Gate- 
wood a s  the designated beneficiary of the policy, and these 
findings clearly support the  verdict in her favor. 

Affirmed. 

Judges ARNOLD and ERWIN concur. 
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STATE O F  NORTH CAROLINA v. W.M. BAILEY 

No. 807SC441 

(Filed 4 November 1980) 

1. Assault and Battery § 14.3; Indictment and Warrant 8 17.2-felonious assault - 
variance in dates between indictment and evidence not fatal 

There was  no fatal variance between a n  indictment charging t h a t  the  
date  of a felonious assault was 17 April 1979 and evidence t h a t  t h e  assault 
occurred on 17 February 1979 where t h e  variance was caused by a clerical 
mistake in t h e  indictment; t h e  s ta tu te  of limitations was not involved; all of 
t h e  evidence a t  trial concerned a n  incident on 17 February; defense coun- 
sel's questioning of t h e  witnesses clearly indicated t h a t  h e  was aware of the  
clerical error  before trial; and defendant was not prejudiced in his prepara- 
tion of a n  adequate defense by the  variance. 

2. Criminal Law §§ 33.2,34.7-felonious assault-prior misconduct toward victim- 
intent to kill - codefendant's confrontations with victim - motive 

In  aprosecution for assault with adeadly weapon with intent  to  kill on 17 
February 1979, testimony t h a t  defendant participated in  a beating of the  
victim in December and went to  t h e  victim's home in January  with a shotgun 
was relevant to  prove his intent  to  kill t h e  victim on 17 February. Fur- 
thermore,  evidence of s e p a r a t e  confrontat ions with t h e  victim by a 
codefendant, t h e  son of defendant, was competent to  show the  general ill will 
existing between defendant's family and the  victim and defendant's motive 
for the  assault. 

3. Criminal Law § 102.5- improper question by prosecutor -objection sustained- 
failure to instruct jury to disregard 

Defendant was not prejudiced when the  prosecutor asked defendant on 
cross-examination, "You figure you can buy your way out of anything, don't 
you?" and t h e  court sustained a n  objection to the  question without instruct- 
ing the  jury on i t s  own motion to disregard it, sineithe question did not have 
t h e  degree of inflammatory impact sufficient to  have seriously affected the  
outcome of t h e  trial and t h e  impropriety of the  prosecutor's action in asking 
i t  was not gross. 

4. Criminal Law § 102.9- jury argument - characterization of defendants as  
"lawless people" 

In  this prosecution for assault with a deadly weapon inflicting serious 
injury, the prosecutor's remarks in  his jury argument t h a t  t h e  defendants 
were "lawless people" who have "no regard for the  law books or the  laws t h a t  
have been established" amounted to little more t h a n  a n  uncomplimentary 
characterization which was supported by the  State's evidence, and the  
court's action in  overruling defendant's objection to such argument  did not 
constitute prejudicial error. 
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APPEAL by defendant from Reid, Judge. Judgment entered 
20 December 1979 in Superior Court, NASH County. Heard in the 
Court of Appeals 6 October 1980. 

This case was joined for trial with the case of State v. John- 
ny Ray Bailey. Both defendants were charged with an  assault 
upon Glenwood Harris Perry. At the  close of i ts evidence, the 
State took a voluntary dismissal in the case of J.R. Bailey. 
Defendant W.M. Bailey was convicted of assault with a deadly 
weapon inflicting serious bodily injury upon Perry in violation 
of G.S. 14-32(b). A four year sentence was suspended upon the 
conditions tha t  defendant pay restitution to the victim for 
medical expenses and time lost at work, spend four weekends in 
the county jail, and not possess a firearm during the suspen- 
sion. 

The evidence discloses that ,  on 17 February 1979, Glenwood 
Harris Perry was shot in the lower legwith a .12 gauge shotgun, 
and tha t  both defendant and his son, J.R. Bailey, were involved 
in the  shooting. Eugene Perry testified tha t  he saw defendant 
shoot his brother, Glenwood Perry. Defendant does not argue 
tha t  the evidence was insufficient, a s  a matter of law, to convict 
him of a violation of G.S. 14-32(b). The facts, therefore, shall be 
set out only as  necessary for a n  understanding of the issues 
raised on appeal. 

Attorney General Edmisten, by Associate Attorney Robert 
L. Hillman, for the State. 

Valentine, Adams and Lamar, by I.T. Valentine, Jr., for 
defendant appellant. 

VAUGHN, Judge. 

Defendant brings several assignments of error which 
evolve into four basic issues. We shall consider these issues in 
the same order in which they developed a t  trial. 

[I] The first question concerns a variance between the date of 
the offense charged in the bill of indictment, 17 April 1979, and 
the date of the events proven a t  trial, 17 February 1979: J.R. 
Bailey was arrested for the shooting on 18 February 1979. The 
indictment charged him with shooting Perry on 17 February 
1979. Defendant is the father of J.R. Bailey. On 22 May 1979, 
defendant was arrested pursuant to  a warrant  which charged 
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him with shooting Perry on 17 April 1979. The indictment 
charged defendant for an  incident on 17 April 1979. Only Depu- 
t y  Sheriff Reams was able to  give a n  explanation for the 
variance. He testified tha t  the warrant incorrectly referred to 
the date of 17 April due to a clerical mistake by the magistrate. 

The trial court properly denied defendant's motion for a 
directed verdict a t  the close of the State's evidence because of 
the variance in the dates. A variance between allegations in the 
indictment and the evidence in a criminal trial is ordinarily not 
fatal where the statute of limitations is not involved. State v. 
D a v i s ,  282 N.C. 107,  191  S .E.  2d 664 (1972); S t a t e  
v. Locklear, 33 N.C. App. 647,236 S.E. 2d 376, review denied, 293 
N.C. 363,237 S.E. 2d 851 (1977). In  addition, G.S. 15-155 provides 
tha t  no judgment upon any indictment shall be reversed "for 
stating the  time imperfectly." The trial court found tha t  the 
variance was caused by a clerical error in the indictment and 
concluded tha t  the s tatute  of limitations was not involved. 
Nevertheless, defendant now contends tha t  he was unfairly 
surprised and unable to  prepare for trial. He also argues tha t  he 
was erroneously charged in the disjunctive or alternative be- 
cause the State, by charging J.R. Bailey with shootingperry on 
17 February 1979, was saying that he, W.M. Bailey, did not shoot 
Perry on tha t  date, especially since he was charged with shoot- 
ing Perry on 17 April 1979. We a re  not persuaded by this 
reasoning. 

I n  State v. Swaney, the Court held tha t  "[tlhe indictment 
should not charge a party disjunctively or alternatively, i n  such 
a manner a s  to leave i t  uncertain what is relied on a s  the accusa- 
tion against him." 277 N.C. 602,612,178 S.E. 2d 399,405, appeal 
dismissed, 402 U.S. 1006,91 S. Ct. 2199 (1971) (emphasis added). 
We fail to see how defendant could have been uncertain or 
surprised as  to the circumstances relied on by the State to 
charge him. I n  his own testimony, defendant admitted he was 
present during the 17 February shootings. All of the evidence 
offered by the State and the defense concerned a shootingon 17 
February. Deputy Sheriff Reams testified tha t  during his in- 
vestigation of the matter, he had never been told by any of the 
parties involved about an  incident in April. Perry only testified 
about being shot on 17 February. Defense counsel asked several 
State witnesses whether they knew why defendant had been 
charged in the warrant and indictment for a shooting on 17 
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April 1979. Each responded tha t  he only knew about a shooting 
on 17 February. Defense counsel's repeated questioning in this 
regard clearly indicates t ha t  he was aware of the clerical error 
before trial. We hold tha t  the variance was not fatal in this case, 
and defendant was not prejudiced in his preparation of an  
adequate defense. State v. Locklear, 33 N.C. App. 647,236 S.E. 2d 
376, review denied, 293 N.C. 363,237 S.E. 2d 851 (1977); State v. 
Lemmond, 12 N.C. App. 128,182 S.E. 2d 636 (1971). 

[2] The second question is whether i t  was proper for the State 
to introduce evidence of prior altercations between the defend- 
ants and Perry. Defense counsel repeatedly objected to the 
admission of such evidence. Nevertheless, Perry was permitted 
to testify t ha t  J.R. Bailey came to his house and threatened to 
kill him for going with his sister in November 1978. He also said 
tha t  the codefendant was following him on the evening of 15 
December 1978. They both got out of their vehicles a t  a cross- 
roads where Perry told him "you got to cut this mess out. I am 
not bothering you, your family, your sister, nobody . . . . I don't 
want you following me." According to Perry, the codefendant 
cursed him and began beating on him with his fists. Perry 
further stated: 

We were still fighting when W.M. Bailey came up . . . .When 
W.M. Bailey came up on this occasion, I said, "Peter, you 
have got to  get Johnny Ray to cut this stuff out, just quit 
this stuff." Peter did not say anything but walked up to me 
with a pocket knife in his hand, and hit me where it busted 
the skin. I t  almost knocked me out and I had to have 
stitches. I knew they were beating me, but I could not feel 
it. Johnny was holding me and W.M. Bailey was doing the 
kicking. 

Perry also testified tha t  J.R. Bailey called him a t  home on 1 
January 1979 and said "he was going to mess me up." Perry said 
tha t  on the same day, Larry Bailey came to his house, and the 
following occurred: 

While Larry was talking, I was looking out a t  the truck 
and saw W.M. Bailey get out of the truck door on the passen- 
ger side with a gun. I saw him walk around to the back of 
the truck and could see by the taillights tha t  he had a gun. 



N.C. App.] COURT OF APPEALS 381 

State v. Bailey 

W.M. Bailey is the  same man as  the Defendant and is also 
known as  Peter Bailey. I cannot tell you what kind of gun 
he  had in his hand. It could have been a rifle or a shotgun, 
because it had a long barrel. Larry Bailey told Peter Bailey, 
"Peter, get . . . back in tha t  truck." Peter did not get back 
into the truck, so Larry went around the truck and put him 
back into the truck. 

Three other witnesses, Perry's wife and brother and the sheriff, 
gave testimony tendingto corroborate Perry's testimony about 
encounters with defendants. 

Defendant argues t h a t  testimony about those events con- 
stituted evidence of collateral matters intended to discredit and 
impeach him. Defendant relies solely on State v. Godwin, 224 
N.C. 846,32 S.E. 2d 609 (1945), in which the defendant was tried 
for assault with a deadly weapon with intent to kill, and a 
witness was permitted to testify about defendant's use of "vile 
and profane language" on unrelated occasions. Godwin can be 
distinguished from the  instant case because the testimony 
about prior incidents between defendant and Perry was admissi- 
ble "within the rule t ha t  proof of the commission of other like 
offenses may be admitted to show the scienter, intent and mo- 
tive when the crimes a re  so connected or associated tha t  the 
evidence will throw light on the question under consideration." 
224 N.C. a t  848,32 S.E. 2d a t  610. See 1 Stansbury, N.C. Evidence 
§ 92 (Brandis rev. 1973). 

Defendant was charged with a violation of G.S. 14-32(a). The 
State attempted to  prove the  essential element of intent to kill. 
The testimony tha t  defendant participated in the beating of 
Perry in December and went to  his home in January with a 
shotgun was relevant to prove his intent to kill Perry on 17 
February 1979. In State v. Benthall, a prosecution for assault 
with a deadly weapon, the prosecutrix was permitted to  testify 
tha t  defendant had shot her  on four previous occasions. This 
Court upheld the admission of the testimony because "[ilt was 
relevant to  show t h a t  defendant shot the  prosecutrix inten- 
tionally rather than  accidentally." 20 N.C. App. 167, 168, 201 
S.E. 2d 34,35 (1973). Defendant, however, additionally contends 
tha t  the trial court erred in failing to instruct the jury, even 
absent a special request, t h a t  evidence of J.R. Bailey's separate 
confrontations with Perry should not be considered a s  against 
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him. We do not agree. The codefendant's encounters with the 
prosecuting witness tended to show the general ill will existing 
between their families and defendant's motive for the assault. 
J.R. Bailey was angry with Perry, a married man, for goingwith 
his younger sister. Apparently, defendant, the father of the 
girl, was also angry with Perry, and he testified tha t  it made 
him mad. The motive for a crime may be shown even though it is 
not a necessary element of the offense charged. State v. Ruof, 
296 N.C. 623,252 S.E. 2d 720 (1979); State v. Adams, 245 N.C. 344, 
95 S.E. 2d 902 (1957). We, therefore, overrule all of defendant's 
exceptions to  the evidence of prior altercations. 

[3] The third issue is whether the solicitor's cross-examination 
of defendant was so prejudicial a s  to  require a new trial. The 
pertinent portions are: 

Q. And you say you were convicted of three speeding 
tickets and bootlegging and you have paid a fine in every 
case? 

A. Yes, sir. I have never fought none of them in court. 

Q. Do what? 

A. I have never fought one of them in court. 

Q. Because you always paid your way out of it, didn't 
you? 

MR. VALENTINE: Objection to the reference, "paid his 
way out of it." 

A. I just didn't figure i t  was worth going to court 
against. 

MR. VALENTINE: I think tha t  i t  is a n  unseemly thing for 
the District Attorney to . . . 

OVERRULED 

Q. You figure you can buy your way out of anything, 
don't you, Mr. Bailey? 

OBJECTION 

SUSTAINED 

MR. VALENTINE: I believe I want to  be heard out of the 
presence of the Jury  on that.  
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I t  was, of course, proper to cross-examine defendant about his 
prior criminal convictions. 1 Stansbury, N.C. Evidence 9 112 
(Brandis rev. 1973). The dispute centers on the question to 
defendant "You figure you can buy your way out of anything, 
don't you, Mr. Bailey?" Defendant argues tha t  even though his 
objection t o  this question was sustained, he was prejudiced by 
the very nature of the question itself and the failure of the 
judge to instruct the jury to disregard it. 

A cardinal rule of appellate review is tha t  the scope of 
cross-examination is firmly lodged in the  trial judge's discre- 
tion, and his rulings thereon will not be disturbed unless the 
verdict was improperly influenced. State v. Parker, 45 N.C. App. 
276,262 S.E. 2d 686 (1980). We disapprove of the solicitor's ques- 
tion and hold that  the trial judge correctly sustained defend- 
ant's objection thereto. The question did not, however, have 
the degree of inflammatory impact sufficient to have seriously 
affected the outcome a t  trial. See State v. Locklear, 294 N.C. 210, 
241 S.E. 2d 65 (1978) [solicitor asked defense witness "you are 
lying through your teeth and you know you are  playing with a 
perjury count; don't you?"]; and State v. Britt, 288 N.C. 699,220 
S.E. 2d 283 (1975). In  addition, since the impropriety was not 
gross, the judge did not abuse his discretion in failing to caution 
the jury to disregard it on his own motion. 

The conduct of a trial and the prevention of unfair 
tactics by all connected with the trial must be left in a large 
measure to the discretion of the trial judge, and i t  is the 
duty of the trial judge to intervene when remarks of coun- 
sel are  not warranted by the evidence and are  calculated to 
prejudice or mislead the jury. 

State v. Holmes, 296 N.C. 47, 50, 249 S.E. 2d 380, 382 (1978). 
Defendant was a t  liberty to request a cautionary instruction 
after his objection was sustained, and having failed to do so, he 
has not shown any prejudicial error in the  cross-examination. 

[4] The final issue is whether the court erred in overruling 
defendant's objection to the solicitor's argument t ha t  "the de- 
fendants were lawless people, had no regard for the law books 
or the  laws tha t  have been established; and tha t  in the course of 
his argument he picked up a law book and slammed i t  down on 
the desk." Only this portion of the argument appears in the 
record for our review. The latitude permitted in jury argument 
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is controlled by the  judge's discretion. State v. Monk, 286 N.C. 
509, 212 S.E. 2d 125 (1975). Ordinarily, his discretion is not 
reviewable "unless the  impropriety of counsel's remarks is ex- 
treme and is clearly calculated to prejudice the jury in its 
deliberations." State v. Taylor, 289 N.C. 223,227,221 S.E. 2d 359, 
362 (1976). A new trial  is awarded only in cases of extreme abuse 
in the argument. State v. Davis, 45 N.C. App. 113,262 S.E. 2d 329 
(1980) [reference to  defendant a s  a "mean S.O.B."]; State v. 
Swink, 29 N.C. App. 745, 225 S.E. 2d 646 (1976) [reference to 
defendant as  a "professional criminal"]. The reference to  "law- 
less people" here, however, amounts to  little more than  an  
uncomplimentary characterization which was amply sup- 
ported by the State's evidence tha t  defendant shot Perry, in- 
flicting serious bodily injury, on 17 February 1979. State v. 
Westbrook, 279 N.C. 18, 181 S.E. 2d 572 (1971), death sentence 
vacated, 408 U.S. 939,92 S. Ct. 2873 (1972); State v. Wortham, 287 
N.C. 541,215 S.E. 2d 131 (1975). We, therefore, decline to grant  a 
new trial on this ground. State v. Noell, 284 N.C. 670,202 S.E. 2d 
750 (1974), death sentence vacated, 428 U.S. 902, 96 S. Ct. 3203 
(1976); State v. Mink, 23 N.C. App. 203, 208 S.E. 2d 522, cert. 
denied, 286 N.C. 340, 211 S.E. 2d 215 (1974). 

We have carefully reviewed all of defendant's assignments 
of error and find 

No error. 

Chief Judge MORRIS and Judge WELLS concur. 

STATE OF NORTH CAROLINA v. OTIS S. COOKE 

No. 804SC312 

(Filed 4 November 1980) 

1. Disorderly Conduct and Public Drunkenness 8 1- public intoxication- necessi- 
ty for specified disruptive conduct 

Mere public intoxication standing alone is no longer unlawful, and in 
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order for there t o  be a chargeable offense, t h e  intoxicated person must be 
disruptive in  one or more of t h e  ways described in G.S. 14-444(a)(l)-(5). 

2. Disorderly Conduct and Public Drunkenness 5 5; Arrest and Bail § 3.9- intox- 
ication and disruptiveness in public - insufficient evidence for conviction - 
probable cause for arrest 

The s tatute  making i t  unlawful for any person in a public place to be 
intoxicated and disruptive by "cursing or shouting a t  or otherwise rudely 
insulting others," G.S. 14-444(a)(4), was not violated by defendant's conduct 
in standing in a motel parking lot in  a n  intoxicated condition, looking up  
toward the  sky, and shouting "God is  alive" and "God is  in  heaven" and other  
words which sounded like a foreign language. However, a complaint received 
by officers about defendant's conduct from a motel occupant, combined with 
t h e  officers' observations of defendant's conduct, gave the  officers reason- 
able grounds to  suspect t h a t  defendant was in violation of the  s ta tu te  and 
probable cause to  arrest  him. 

3. Assault and Battery § 14.6- assaults on law officers - sufficiency of evidence 
The State's evidence was sufficient to  support defendant's convictions of 

assaults on two officers in  t h e  performance of their duties where i t  tended to 
show t h a t  defendant forcefully resisted his lawful arrest  by the  officers and 
assaulted t h e  officers in  doing so. 

4. Searches and Seizures Si 8- search incident to lawful arrest 
Marijuana found on defendant's person was lawfully seized pursuant  to 

a search incident t o  defendant's lawful arrest.  

APPEAL by defendant from Llewellyn, Judge. Judgment en- 
tered 17 October 1979 in Superior Court, ONSLOW County. Heard 
in the Court of Appeals 10 September 1980. 

On 5 June 1979, a t  about 1:15 a.m., Deputy Sheriff Hines 
received a call from the Sheriffs Department dispatcher, re- 
questing tha t  he respond to a complaint a t  the Red Carpet Inn 
on Highway 17 South of Jacksonville. The Red Carpet Inn is a 
motel which also has some efficiency apartments. Hines called 
Deputy Sheriff Samuel Jarman and told him the complaint 
involved a man shouting in the  parking lot of the motel. Jarman 
arrived first. He observed defendant standing in the parking 
lot, looking up toward the sky, shouting and saying tha t  "God is 
alive." 

After observing defendant a t  close range for about a min- 
ute, Jarman called Hines to join him. Hines arrived shortly 
thereaf ter .  Hines and  J a r m a n  got out of the i r  cars  and  
approached defendant. Hines heard defendant shouting and 
saying "God is alive and God is in heaven." He was shouting 
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some other words which sounded to Hines and Jarman like a 
foreign language. The two officers smelled the odor of alcohol 
about defendant. To them, his eyes appeared wild and glassy 
looking. 

They asked defendant to identify himself but he did not 
respond to their request. Hines informed defendant he was 
under arrest  and asked defendant to accompany him to the 
patrol car. Defendant stopped shouting and complied with the 
request. At the  car, Hines asked defendant to  place his hands on 
the car so he could be searched. Defendant complied. When the 
search was completed, Hines took defendant by the arm and 
attempted to  handcuff him. Defendant jerked away and turned 
around to face Hines. Defendant assumed what appeared to be 
a karate stance but said nothing. At  this point Hines sprayed 
defendant with mace, a chemical substance similiar to tear  gas. 
Defendant then struck Hines, knocking him off his feet, and ran 
toward and into a nearby apartment. The two officers followed 
defendant into the apartment. Defendant then attacked the 
officers. The officers responded with force, but they were able to 
subdue defendant only after a third officer arrived and assisted 
them. Defendant was then taken to Onslow County Memorial 
Hospital, where Officer Jarman arrested him and charged him 
with assaulting a police officer and resisting arrest. At this 
time, Jarman informed Hines tha t  the defendant was talking, 
and Hines then searched defendant and found marijuana in his 
clothing. 

Defendant was charged under a warrant with and was tried 
and convicted in the district court of assaulting a law enforce- 
ment officer while the officer was attempting to discharge a 
duty of his office, in violation of G.S. 14-33(b)(4) and with posses- 
sion of a controlled substance, marijuana, in violation of G.S. 
90-95(d)(4); was charged under a warrant with and was tried 
and convicted of assault on a law enforcement officer while the 
officer was attempting to discharge a duty of his office and for 
resisting arrest;  and was charged under a warrant with and 
was tried and convicted of appearing drunk and disruptive in a 
public place and of resisting arrest. The warrant  on the charge 
of appearing drunk and disruptive charged defendant was us- 
ing vile and vulgar language in the presence of two or more 
citizens. Before trial, the district attorney filed a statement of 
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charges in which he alleged tha t  defendant appeared intoxi- 
cated and disruptive in a public place by shouting a t  the Red 
Carpet Inn, insulting and disturbing occupants of the motel. 

From the judgments entered in the district court, defend- 
ant  appealed to  the superior court, where he pled not guilty to 
and received a trial de novo on all charges. In  the superior court, 
the trial judge entered a directed verdict of not guilty to both 
charges of resisting arrest. The jury returned guilty verdicts on 
all of the other charges. From judgment entered on the verdicts 
in the superior court, defendant has appealed to this Court. 

Attorney General Rufus L. Edmisten, by Associate Attorney 
General Thomas J. Ziko, for the State. 

Fred W. Harrison for the defendant appellant. 

WELLS, Judge. 

Defendant brings forward two assignments of error, the 
first relating to the search incidental to his arrest  which dis- 
closed his possession of marijuana, the second relating to the 
trial court's denial of his motions to dismiss. We will discuss 
these assignments in reverse order. 

[2] Defendant argues that he was not violating G.S. 14.444(a)(4) 
by shouting in the parking lot so tha t  his conduct was not such 
as  to give the officers probable cause to arrest  him, tha t  his 
arrest was illegal, and tha t  all charges against him should have 
been dismissed. 

We consider first the question of whether defendant's con- 
duct was such tha t  the officers had reasonable grounds for 
believing tha t  he was violating G.S. 14-444(a)(4) and thus com- 
mitting a n  offense in their presence. This appears to be a case of 
first impression before our Courts. 

Article 59 of Chapter 14 of t he  General Statutes  was 
enacted by the  1977 Session of the General Assembly, see 1977 
N.C. Sess. Laws, 2d Sess., ch. 1134. Its companion, Article 7B of 
Chapter 122 of the General Statutes, was also enacted under 
Chapter 1134 of the 1977 N.C. Session Laws. Both Articles are 
entitled Public Intoxication, and together, they set out the 
public policy of this State in dealing with persons intoxicated in 
public. In  the  same enactment, the General Assembly repealed 
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former Article 42 of Chapter 14, entitled Public Drunkenness. A 
comparison of the provisions of the old and the new statutes 
quickly reveals the intent of the General Assembly to remove 
public intoxication from the list of statutory crimes in North 
Carolina. 

Old G.S. 14-334 and 14-335, in pertinent part, provided a s  
follows: 

Public drunkenness and disorderliness. - I t  shall be 
unlawful for any person to be drunk and disorderly in  any 
public place or on any public road or street in North Caro- 
lina; person or persons convicted of a violation hereof shall 
be guilty of a misdemeanor, and shall be fined not exceed- 
i*ng fifty dollars or imprisoned not exceeding thirty days in 
the  discretion of the  court. 

Public drunkenness. - (a) If any person shall be found 
drunk or intoxicated in any public place, he shall be guilty of 
a misdemeanor and upon conviction or plea of guilty shall 
be punished by a fine of not more than  fifty dollars ($50.00) 
or by imprisonment for not more than  20 days in the county 
jail. 

New Article 59, in i ts  entirety, provides a s  follows: 

Public Intoxication. 

9 14-443. Definitions. - As used in this Article: 

(1) "Alcoholism" is the  s tate  of a person who habitual- 
ly lacks self-control a s  to  the use of intoxicating 
liquor, or uses intoxicating liquor to the extent tha t  
his health is substantially impaired or endangered 
or his social or economic function is substantially 
disrupted; and 

(2) "Intoxicated" is the condition of a person whose 
mental or physical functioning is presently sub- 
stantially impaired a s  a result of the use of alcohol; 
and 

(3) A "public place" is a place which is open to the 
public, whether i t  is publicly or privately owned. 

§ 14-444. Intoxicated and disruptive in public. - 
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(a) I t  shall be unlawful for any person in a public place to be 
intoxicated and disruptive in any of the following ways: 

(1) Blocking or otherwise interfering with traffic on a 
highway or public vehicular area, or 

(2) Blocking or lying across or otherwise preventing or 
interfering with access to  or passage across a side- 
walk or entrance to  a building, or 

(3) Grabbing, shoving, pushing or fighting others or 
challenging others to  fight, or 

(4) Cursing or shouting a t  or otherwise rudely insult- 
ing others, or 

(5) Begging for money or other property. 

(b) Any person who violates this section shall be guilty 
of a misdemeanor punishable by a fine of not more than  
fifty dollars ($50.00) or imprisonment for not more than  30 
days. Notwithstanding the provisions of G.S. 7A-273(1), a 
magistrate is not empowered to  accept a guilty plea and 
enter judgment for this offense. 

§ 14-445. Defense of alcoholism. - (a) I t  is a defense to a 
charge of being intoxicated and disruptive in a public place 
tha t  the  defendant suffers from al.coholism. 

(b) The presiding judge at the trial of a defendant 
charged with being intoxicated and disruptive in public 
shall consider the  defense of alcoholism even though the 
defendant does not raise the defense, and may request 
additional information on whether the defendant is suffer- 
ing from alcoholism. 

§ 14-446. Disposition of defendant acquitted because of 
alcoholism. - If a defendant is found not guilty of being 
intoxicated and disruptive in a public place because he 
suffers from alcoholism, the  court in which he was tried 
may retain jurisdiction over him for up to 15 days to  deter- 
mine whether he is a n  alcoholic in need of care as  defined by 
G.S. 122-58.22 or 122-58.23. The trial judge may make tha t  
determination a t  the time the defendant is found not guilty 
or he may require the  defendant to return to court for the 
determination a t  some later time within the 15-day period. 
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D 14-447. No prosecution for public intoxication. - 
(a) No person may be prosecuted solely for being intoxi- 
cated in a public place. A person who is intoxicated in a 
public place and is not disruptive may be assisted a s  pro- 
vided in G.S. 122-65.11. 

(b) If, after arresting a person for being intoxicated and 
disruptive in a public place, the law-enforcement officer 
making the arrest determines that the person would ben- 
efit from the care of a shelter or health-care facility as  
provided in G.S. 122-65.11, and tha t  he would not likely be 
disruptive in such a facility, the officer may transport and 
release the person to the appropriate facility and issue him 
a citation for the offense of being intoxicated and disrup- 
tive in a public place. 

[I] Thus, by repealing the old and enacting the new, the Gener- 
al Assembly made clear i ts intent tha t  mere public intoxication 
standing alone was no longer to be considered unlawful and 
further, tha t  for there to be a chargeable offense, the intoxi- 
cated person must be disruptive in one or more of the ways 
described i n  G.S. 14-444(a), subsection (I) through (5). 

The provisions of G.S. 14-447 to the effect tha t  no person 
may be prosecuted solely for being intoxicated in a public place 
make it abundantly clear tha t  no person may be arrested solely 
for being intoxicated in a public place. Those who are  intoxi- 
cated but not disruptive may be assisted but not arrested. G.S. 
122-65.11. 

[2] We hold tha t  defendant's observed conduct on the  occasion 
of his initial arrest  was not in violation of G.S. 14-444(a)(4) and 
tha t  this charge against him should have been dismissed. We 
hold, nevertheless, tha t  the complaint received by the officers, 
combined with the  conduct they observed, gave them reason- 
able grounds to  suspect t ha t  defendant was in  violation of the 
statute and tha t  they therefore had probable cause to make the 
arrest. 

Our Supreme Court has stated tha t  probable cause for an 
arrest has been defined to be a reasonable ground of suspicion, 
supported by circumstances sufficiently strong in themselves 
to warrant a cautious man in believing the accused to be guilty. 
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"The existence of 'probable cause,' justifying a n  arrest 
without a warrant, is determined by factual and practical 
considerations of everyday life on which reasonable and 
prudent men, not legal technicians, act. I t  is a pragmatic 
question to be determined in each case in the light of the 
particular circumstances and  the particular offense in- 
volved." [Emphasis supplied.] 

State v. Harris, 279 N.C. 307, 311, 182 S.E. 2d 364, 367 (1971). 

[3] I t  is clear from the evidence tha t  defendant forcefully re- 
sisted his arrest  and in doing so, assaulted Officers Hines and 
Jarman. There was more than sufficient evidence to convict on 
these charges, and defendant's assignment of error on these 
charges is overruled. 

[4] Defendant's final assignment of error concerns the intro- 
duction - over defendant's objection - of evidence of defend- 
ant's possession of marijuana. In  tha t  the search of defendant 
was carried out incident to a lawful arrest, this assignment is 
overruled. See State v. Wooten, 34 N.C. App. 85,237 S.E. 2d 301 
(1977). 

In  t h a t  defendant's convictions of violation of G.S. 14- 
444(a)(4) and of assaulting the officers were consolidated for 
judgment and sentence and a s  the convictions of assault sup- 
port the judgment and sentence, defendant is not entitled to 
relief. See State v. Jeffries, 17 N.C. App. 195, 193 S.E. 2d 388 
(1972), cert. denied, 282 N.C. 673, 194 S.E. 2d 153 (1973). 

No error 

Judges ARNOLD and ERWIN concur. 

RAINTREE CORP. v. CITY OF CHARLOTTE 

No. 8026SC354 

(Filed 4 November 1980) 

1. Declaratory Judgment Act 8 9- money judgment granted in declaratory judg- 
ment action - waiver of right to notice 

In a declaratory judgment action in which plaintiff sought an inter- 
pretation of a contract for sewer services, since defendant stipulated as to 
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the exact amount of the "tapping privilege fees" collected by it and to the 
precise total amount of accumulated interest on the payments made under 
protest and did not object to the procedure of entering a judgment for money 
in the declaratory judgment proceeding, defendant waived the requirement 
of G.S. 1-259 that  it be served with a petition and notice before the court 
would have authority to grant further relief. 

2. Municipal Corporations 5 22.2- contract for sewer services- t a p ~ i n g  privilege 
fee not permitted 

Where the stipulation made by the parties established tha t  the contract 
of their predecessors in interest was to be subject to the then existing water 
and sewer policy as it related to the payment of sewer connection fees and 
not to the payment of any "tapping privilege fee," and the stipulations 
further demonstrated that  the "tapping privilege fee" was not instituted 
until a different water and sewer policy was adopted four years later, the 
trial court could find by competent evidence that  the contract did not allow 
for "tapping privilege fees" to be assessed by defendant against plaintiff. 

3. Municipal Corporations 5 22.2- contract for sewer services - assessment of 
tapping privilege fee not allowed - contract not ultra vires 

A contract for sewer services entered into by the parties' predecessors, 
which was interpreted by the trial court to prohibit assessment of "tapping 
privilege fees" against plaintiff, was not ultra wires and therefore unenforce- 
able, since a water and sewer policy adopted by defendant in 1975 provided 
that  "subdivisions developed solely with developer funds and donated to the 
city without cost are not subject to tapping privilege fees," and the parties 
stipulated that  plaintiffs predecessor in interest constructed "at its sole 
expense" all the necessary sewerage facilities on its property and that  
defendant automatically became the owner and operator of those facilities 
upon ther completion. 

4. Declaratory Judgment Act 5 9; Interest 5 1- declaratory judgment action - 
contract for construction of sewer services - improper tapping privilege fee 
charged - award of interest proper 

In a declaratory judgment action in which plaintiff sought an inter- 
pretation of a contract for sewer services, the trial court properly awarded 
pre-judgment interest, since plaintiff made "tapping privilege fee" pay- 
ments under protest, and defendant did not have authority to collect such 
sums. 

APPEAL by defendant from Ferrell, Judge. Judgment en- 
tered 19 February 1980 in Superior Court, MECKLENBURG Coun- 
ty. Heard in the Court of Appeals on 9 October 1980. 

This is a declaratory judgment action in which plaintiff 
seeks a n  interpretation of a contract for sewer services dated 26 
January 1971 between the Ervin Company, plaintiffs predeces- 
sor in interest, and Mecklenburg County, defendant's predeces- 
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sor in interest. The parties stipulated tha t  the issues to be 
resolved by the court were as  follows: 

(a) May the City properly charge Raintree Corp. a higher 
sewer service connection fee than was in effect and 
being charged on January 26, 1971? 

(b) May the City properly charge Raintree Corp. the tap- 
ping privilege fee prescribed for the first time by its 
May, 1975 Water and Sewer Policy? 

The parties further stipulated, among other things, as follows: 

(1) Defendant ,  t h r o u g h  i t s  d e p a r t m e n t  t h e  Char lo t te -  
Mecklenburg Utility Department, has the responsibility for 
providing sanitary sewer services in Mecklenburg County and 
has assumed the contract in question in carrying out t ha t  re- 
sponsibility; (2) in accordance with the terms of the contract, 
the Ervin Company "at its sole expense" constructed all neces- 
sary sewer facilities within the boundaries of the subdivision 
Ervin was developing, and "the facilities are  now in operation, 
being operated, maintained, and owned by the defendant"; (3) 
under paragraph 8 of the contract, the sewer facilities con- 
structed were subject to the then-existing sewer policies of 
Mecklenburg County "concerning sewer connections a s  they 
relate to payment of tap  fees"; (4) "[tlhe only sewer fee estab- 
lished and in effect on January 26, 1971 was a service connec- 
tion charge to connect a sewer lateral into the street main, . . . " 
said charge designed to cover the cost of construction to connect 
the lateral to the main; (5) on 19 May 1975 defendant adopted a 
new water and sewer policy, still in effect, which provided for 
two types of fees, one being a sewer service connection fee for 
connecting a sewer lateral to a sewer main, and the other being 
a "tapping privilege fee" for financing sewer extensions for new 
development; (6) the sewer service connection fee under this 
new policy was greater than  the  amount of the fee in effect 
when the contract in question was entered; (7) plaintiff had paid 
and was still paying the increased sewer service connection fee 
and the tapping privilege under protest; (8) the total sum of 
tapping privilege fee payments by plaintiff from 15 August 1977 
to  19 November 1979 was $19,920; and (9) "if interest were to be 
computed thereon a t  the rate  of six percent (6%) per annum 
from the date of each payment through February 15,1980, the 
amount of accrued interest would be $1,799.81." 
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The trial judge made findings which in effect incorporated 
the stipulations and concluded as  follows: 

1. Under the Sewer Contract the City may charge Rain- 
tree Corp. a higher sewer service connection fee, based 
generally on the construction costs of connecting a lateral 
line into a street main, than  was in effect and being charged 
on January 26,1971 because paragraph 8 on page 3 of the 
Sewer Contract provides t h a t  the developer will follow 
established policy with regard to sewer service connection 
fees. 

2. Under the Sewer Contract the City may not charge 
Raintree Corp. the tapping privilege fee prescribed for the 
first time by its May, 1975 Water and Sewer Extension 
Policy because paragraph 1 on page 2 of the Sewer Contract 
provides t ha t  the Raintree sewer system will be subject to 
the January 26, 1971 County sewer policy. 

3. While there are  certain obligations to which a munici- 
pality cannot by contract bind itself, the obligations under- 
taken by the  County in the Sewer Contract a re  valid and 
enforceable as  to the County and its successor, the City. 

4. Between August 15, 1977 and November 19, 1979 
Raintree Corp., under protest, paid the City tapping priv- 
ilege fees in the amount of $19,920.00, to which the City is 
not entitled and which the City is obligated to refund to 
Raintree Corp. with interest. 

From a judgment upholding defendant's right to charge a high- 
er sewer service connection fee, prohibiting defendant from 
charging plaintiff tapping privilege fees, and allowing plaintiff 
to recover "all tapping privilege fees paid in the  amount of 
$19,920.00 plus interest in the amount of $1,799.81 . . . "  and 
costs, defendant appealed. 

Horack, Talley, Pharr ,  and Lowndes, by Robert C. Stephens 
and Thomas J. Ashcraft, for the plaintiff appellee. 

City Attorney Henry W. Underhill, Jr., by Assistant City 
Attorneys Richard D. Boner and David M. Smith, for the de- 
fendant appellant. 

HEDRICK, Judge. 
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[I] We note a t  the outset t ha t  this is a declaratory judgment 
proceeding wherein the court entered a judgment t ha t  not only 
declared the rights of the  parties under the contract, but also 
entered a monetary judgment for plaintiff. While neither party 
has raised the  question of the propriety of a monetary judg- 
ment in a declaratory judgment proceeding, we deem i t  proper 
to point out t ha t  G.S. § 1-259 provides tha t  upon petition and 
notice, the court can grant  further relief "whenever necessary 
or proper" in a declaratory judgment proceeding, and such 
relief can be a judgment for money. 22 Am. Jur. 2d, Declaratory 
Judgments § 100; 26 C.J.S. Declaratory Judgments § 162. Since 
defendant stipulated a s  to  the exact amount of the  "tapping 
privilege fees" collected by defendant, and to the precise total 
amount of accumulated interest on the payments made under 
protest, and did not object to the procedure of entering a judg- 
ment for money in the declaratory judgment proceeding, we 
hold tha t  defendant waived the requirement of G.S. § 1-259 tha t  
it be served with a petition and notice before the court would 
have authority to grant  fur ther  relief. 

[2] By his first assignment of error, defendant argues tha t  the 
trial court's determination tha t  the contract did not permit the 
city to charge plaintiff with a "tapping privilege fee" is not 
supported by the record. We disagree. The findings of the  trial 
court are conclusive and binding on appeal when supported by 
competent evidence. Seders v. Powell, 298 N.C. 453,259 S.E. 2d 
544 (1979); Williams v. Pilot Life Insurance Co., 288 N.C. 338,218 
S.E. 2d 368 (1975). 

The stipulations made by the  parties in the present case 
establish t h a t  t he  contract was to be subject to  the  then- 
existing water and sewer policy as  i t  related to  the payment of 
sewer connection fees, and not to the  payment of any "tapping 
privilege fee." The stipulations further demonstrate t ha t  the 
"tapping privilege fee" was not instituted until a different wa- 
ter and sewer policy was adopted in 1975. Based on these stip- 
ulations, the trial  court could find by competent evidence tha t  
the contract did not allow for "tapping privilege fees" to  be 
assessed against plaintiff. This assignment of error is merit- 
less. 

[3] Defendant next argues by his second and fourth assign- 
ments of error t h a t  the trial court's interpretation of the  con- 



396 COURT O F  APPEALS [49 

Raintree Coro. v. Citv of Charlotte 

tract has  the  "primary effect of limiting the  County's (and 
City's) authority to set fees vis a vis Raintree Corp.", and tha t  
therefore the contract in the present case is ultra vires, and 
cannot be enforced by plaintiff. We do not agree. G.S. § 153-284, 
as  i t  was a t  the time the contract was entered, provided in 
pertinent part  as  follows: 

The board of commissioners of any county is hereby autho- 
rized to: 

(1) Acquire, lease a s  lessor or lessee, construct, recon- 
struct, improve, extend, enlarge, equip, repair, main- 
tain and operate any . . . sanitary sewerage system or 
parts thereof, either within or without the boundaries 
of the county, . . . and 

(2) To make and enter into all contracts and agreements 
necessary or incidental to the  execution of the powers 
herein provided, including the contracting or otherwise 
providing for the leasing, repairing, maintaining and 
operating of any such system or  systems or par ts  
thereof. 

G.S. § 153-286, as  i t  was a t  the time the contract was entered, 
provided in pertinent par t  as  follows: 

The board of commissioners of any county may fix, and may 
revise from time to time, rents, rates, fees, and charges for 
the use of and for the services furnished or to be furnished 
by any such [sanitary sewerage] system or systems. . . . 

Although there is no question t h a t  a county or municipality 
has the power to enter contracts, if the county or municipality 
enters a contract which restricts it in the performance of its 
governmental function or in the  exercise of i ts legislative au- 
thority, such a contract is ultra vires and is of no legal effect. 
Bessemer Improvement Co. v. City of Greensboro, 247 N.C. 549, 
101 S.E. 2d 336 (1958); Madry v. Town of Scotland Neck, 214 N.C. 
461,199 S.E. 618 (1938); Rockingham Square Shopping Center, 
Inc. v. Town ofMadison, 45 N.C. App. 249,262 S.E. 2d 705 (1980). 

In the  present case, the trial judge's interpretation of the 
contract does not restrict the county or the city in the exercise 
of its legislative authority, since defendant chose in its discre- 
tion not to subject developers in situations similar to plaintiff to 
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the assessment of "tapping privilege fees." In the  water and 
sewer policy adopted by defendant on 19 May 1975, the follow- 
ing appears under a section entitled "Special Considerations": 
"F. . . . Subdivisions developed solely with developer funds and 
donated to the city without cost a re  not subject to tapping 
privilege fees. . . . " The parties stipulated, and the court found, 
tha t  the Ervin Company, plaintiffs predecessor in interest, 
constructed "at its sole expense" all the necessary sewerage 
facilities on i ts  property, and tha t  defendant is now the owner 
and operator of those facilities. Furthermore, the contract in 
question indicated tha t  upon completion of the facilities, the 
county's ownership of them was "automatic," and no provision 
was made for any compensation to plaintiff. We therefore hold 
tha t  the contract in question was not ultra vires, and was en- 
forceable a s  interpreted by the trial  judge. These assignments 
of error are  without merit. 

[4] Defendant next contends, based upon his fifth, sixth, and 
seventh assignments of error, t h a t  the  trial judge erred "in 
awardinginterest in the amount of $1,799.81 to  Raintree Corp." 
Essentially, defendant argues tha t  pre-judgment interest is 
not recoverable on monetary judgments in declaratory judg- 
ment proceedings, tha t  the facts of the  case do not justify an  
award of such interest, and tha t  there are no findings or conclu- 
sions setting forth the grounds for the award of such interest. 
We disagree. While we have found no cases in this jurisdiction 
directly dealing with a n  award of interest a s  par t  of sup- 
plemental relief in a declaratory judgment proceeding, other 
jurisdictions have allowed such a n  award. See, e.g., National 
Fire  Insurance Co. of Hartford v. Board of Public Instruction of 
Madison County, Florida, 239 F. 2d 370 (5th Cir. 1956); Fairchild 
Stratos Cow. v. Siegler Corp., 225 F. Supp. 135 (D.C. Md. 1963); 
New Haven Water Co. v. City of New Haven, 40 A. 2d 763, 131 
Conn. 456 (1944). Also, since the North Carolina Declaratory 
Judgment Act is to be liberally construed, G.S. § 1-264; York v. 
Newman, 2 N.C. App. 484,163 S.E. 2d 282 (1968), we are reluc- 
tan t  to  disapprove of the trial judge's grant  of supplemental 
relief in this case. Moreover, there are  many analogous situa- 
tions under North Carolina law in which a party can recover 
pre-judgment interest on moneys found to have been paid to 
and improperly held by another party, the most notable exam- 
ples being actions for money had and received, see Dean v. 
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Mattox, 250 N.C. 246, 108 S.E. 2d 541 (1959), and action by tax- 
payers seeking refunds for property taxes tha t  a re  found to be 
unlawful, see G.S. § 105-381(d). Since, under the circumstances 
of this case, plaintiff has made the "tapping privilege fee" pay- 
ments under protest, and defendant does not have authority to 
collect such sums, we hold tha t  the court properly awarded 
pre-judgment interest. 

We further hold tha t  the  stipulations, and the findings and 
conclusions based on those stipulations, support the award of 
interest. These assignments of error have no merit. 

Affirmed. 

Judges MARTIN (Robert M.) and MARTIN (Harry C.) concur. 

RUTH W. EASTER, ADMINISTRATRIX OF THE ESTATE OF BOBBY L E E  EASTER, 
DECEASED V. LEXINGTON MEMORIAL HOSPITAL INC.; DR. JAMES A. 
CLINE; DR. LLOYD D. LOHR; DR. C.F. MEADE; LEXINGTON CLINIC 
FOR WOMEN, P.A.; AND NORTH CAROLINA BAPTIST HOSPITALS, INC. 

No. 8022SC363 

(Filed 4 November 1980) 

Physicians, Surgeons and Allied Professions 8 16.1- medical malpractice action - 
no doctor-patient relationship 

In  a medical malpractice action t o  recover for t h e  death of plaintiff's 
intestate from tetanus in  conjunction with other injuries, t h e  evidence on 
motion for summary judgment failed to  show t h a t  a doctor-patient rela- 
tionship ever existed between defendant and plaintiff's intestate, and sum- 
mary judgment was properly entered for defendant, where it tended t o  show 
t h a t  plaintiff's intestate  was brought to  a hospital emergency room, along 
with several other patients, for injuries sustained in a hotel fire; t h e  intes- 
t a te  was suffering second and third degree burns, lacerations and abrasions, 
and a broken arm; defendant was t h e  physician on duty in  t h e  emergency 
room; a n  obstetrician who was  skilled in  t h e  t reatment  of burns offered his 
assistance to  defendant; defendant pointed in  the  direction of t h e  intestate 
and suggested t h a t  t h e  obstetrician "see t h a t  one over there"; t h e  obstetri- 
cian volunteered his help t o  t h e  intestate  and the  intestate consented; t h e  
obstetrician questioned t h e  intestate  concerning the  need for te tanus shots 
and ordered te tanus  toxoid on t h e  basis of his answers; and a recital in  t h e  
hospital records t h a t  defendant "saw t h e  patient in t h e  emergency room" 
was based on t h e  erroneous assumption t h a t  defendant treated t h e  intestate 
since defendant was on duty i n  t h e  emergency room. 
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APPEAL by plaintiff from Washington, Judge. Judgment en- 
tered 15 November 1979 in Superior Court, DAVIDSON County. 
Heard in the Court of Appeals 10 October 1980. 

This is a n  appeal by plaintiff from the entry of summary 
judgment in favor of Dr. James A. Cline in a wrongful death 
action alleging medical malpractice against several defend- 
ants. Plaintiffs intestate, along with several other persons, 
was burned in a hotel fire and treated a t  Lexington Memorial 
Hospital Emergency Room. Five days later, after developing 
tetanus, decedent was transferred to the North Carolina Bap- 
tist Hospital and subsequently died of tetanus complicating a 
configuration of other injuries. Plaintiff brings this action 
alleging negligence by the  defendants in supplying medical 
care to plaintiffs intestate. All parties filed answer denying 
negligence. The defendant Cline filed motion for summary 
judgment, which was allowed. Subsequently, plaintiff filed a 
motion to set aside the summary judgment as  to Dr. Cline, and 
this motion was denied. Plaintiff appeals. The action remains 
pending against the defendants other than  Dr. Cline. 

Michael J. Lewis and Teresa G .  Bowden for plaintiff appel- 
lant. 

Hudson, Petree, Stockton, Stockton & Robinson, by Jackson 
N. Steele and J. Robert Elster, for defendant appellee Dr. James 
A. Cline. 

HILL, Judge. 

The sole question before this Court is whether the  trial 
court erred in granting the  defendant Cline's motion for sum- 
mary judgment and thereafter failing to set aside said judg- 
ment. 

Evidence offered a t  the  hearing on motion for summary 
judgment tended to show tha t  the plaintiff's intestate was 
brought to the emergency room of Lexington Memorial Hospi- 
tal [hereinafter Lexington], along with several other patients, 
for injuries sustained in a fire a t  a local hotel. Mr. Easter was 
suffering second and third degree burns, lacerations and abra- 
sions, and a broken arm. Forsyth Emergency Services, P.A., 
was under contract with Lexington to render emergency room 
care to the extent tha t  facilities were available and to the 
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extent t ha t  one qualified physician would be capable of render- 
ing such service. Dr. James A. Cline, an  employee of Forsyth 
Emergency Services, P.A., Inc., was on duty. 

Dr. Lohr, a n  obstetrician-gynecologist, who had specialized 
in the  treatment of burns, was a t  the  hospital checking his 
patients. He saw the  fire victims being wheeled on stretchers 
into the  emergency room. Seeing there were too many people 
for one person to handle, Dr. Lohr offered his assistance to Dr. 
Cline, who pointed in the direction of Mr. Easter and said: "Why 
don't you see tha t  one over there?" 

Dr. Cline never told Dr. Lohr to do anything. Rather, Dr. 
Cline pointed in Mr. Easter's direction a s  a suggestion. Dr. Lohr 
advised Mr. Easter t ha t  he was not working in the  emergency 
room but had volunteered to help. Mr. Easter said, "Thank 
you." Dr. Lohr was under the impression tha t  Dr. Cline had 
seen Mr. Easter, but never saw Dr. Cline in decedent's pres- 
ence. 

Upon questioning, i t  was determined tha t  Mr. Easter had 
no family in the general area who could be called in for consulta- 
tion. As a part  of his treatment, Dr. Lohr asked Mr. Easter if he 
had received tetanus shots before, and Mr. Easter replied tha t  
he was not sure, but thought so. Mr. Easter advised Dr. Lohr 
t ha t  he had been in the  army and also had suffered a traumatic 
amputation of his left arm. Thereupon, Dr. Lohr ordered teta- 
nus toxoid which the doctor felt was sufficient immunization. 

After emergency treatment, Dr. Lohr asked Dr. Cline what 
was to be done with Mr. Easter. Dr. Cline stated tha t  the  pa- 
tient was to  be admitted to Lexington under the supervision of 
Dr. Meade. The hospital records indicate t ha t  Dr. Cline's name 
was inserted a s  the physician in charge of Easter and then 
removed, and the  name of LohrIMeade inserted. Dr. Cline did 
not ask anything about the  nature and extent of Mr. Easter's 
injuries. 

The only statement anywhere in the  record to the effect 
tha t  Dr. Cline rendered medical treatment to Bobby Lee Easter 
is a recital in the  admission note and discharge summary pre- 
pared by Dr. Meade after Mr. Easter's admission to the hospi- 
tal. Those records recite Dr. Meade's understanding of the his- 
tory of Mr. Easter's injury and treatment in the  emergency 
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room, and state: "Dr. Cline saw the patient in the  emergency 
room." By way of sworn affidavit, Dr. Meade acknowledged that 
those recitals were in error and were simply assumptions on his 
part  a t  the time because he knew tha t  Dr. Cline was on duty in 
the emergency room tha t  evening and had treated some of the 
other victims of the hotel fire. Dr. Meade affied tha t  he had 
mistakenly assumed Dr. Cline had treated Easter. The hospital 
records indicate a charge was made by Dr. Lohr for his services 
which was paid by Mr. Easter. However, Dr. Lohr denied mak- 
ing a charge and says such charges were made by persons other 
than himself. The notations on the  hospital records have not 
been traced to Dr. Cline in any way. 

The hospital had a mass disaster plan, which could have 
been initiated by Dr. Cline. However, in the opinion of Dr. Lohr, 
with his volunteering, i t  was not necessary to initiate the 
program. 

We are aware tha t  Rule 56 provides tha t  before summary 
judgment may be had, the  materials filed must show affirma- 
tively tha t  not only would the moving party be entitled to 
judgment based on the evidence within the material, but such 
materials must show there can be no other evidence from which 
a jury could reach a different conclusion. Millsaps v. Contract- 
ing Co., 14 N.C. App. 321,188 S.E. 2d 663, cert. denied 281 N.C. 
623 (1972). 

We have examined the record and find no evidence tha t  a 
doctor-patient relationship ever existed between Dr. Cline and 
Mr. Easter. An emergency existed, and Mr. Easter  had been 
wheeled into the emergency room. Still, Dr. Cline had no duty to 
leave the person he was treating a t  the moment to examine 
Easter. Another physician, Dr. Lohr, recognized the emergen- 
cy and volunteered his help to both Dr. Cline and Mr. Easter. 
Dr. Cline simply pointed to Mr. Easter, and Mr. Easter con- 
sented to treatment by Dr. Lohr. 

Plaintiff contends tha t  since Dr. Cline was a n  employee of 
Lexington, then Dr. Lohr was Dr. Cline's assistant and an  
agent of Lexington. We find nothing in the record in this case to 
support respondeat superior liability on Dr. Cline. See Rucker 
v. Hospital, 285 N.C. 519, 206 S.E. 2d 196 (1974). 
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Neither do we agree t h a t  Dr. Cline was negligent in failing 
to see Mr. Easter. There were several patients in the  emergen- 
cy room. Dr. Lohr, a physician skilled in treating burns, had 
volunteered to see Mr. Easter. There is no evidence tha t  declar- 
ing a n  emergency would have provided better treatment. De- 
claring an  emergency may have brought in more doctors, but 
Mr. Easter already had one - Dr. Lohr. No act or omission to 
act by Dr. Cline was the  proximate cause of Mr. Easter's de- 
veloping tetanus. Dr. Lohr questioned Mr. Easter a s  to the need 
for tetanus shots and made a decision based on answers given 
by Mr. Easter. This was his decision based on his judgment 
alone. 

Dr. Cline's defense rests on his claim tha t  he did not see Mr. 
Easter. Dr. Meade, a defendant (now deceased), supports the 
claim by affidavit, and Dr. Lohr by interrogatories. We find no 
evidence in rebuttal. Plaintiff contends these a re  interested 
parties, and their testimony is insufficient on a motion for 
summary judgment. Our Supreme Court has held tha t  sum- 
mary judgment may be granted for the party with the  burden of 
proof on the basis of his own affidavits (1) when there a re  only 
latent doubts as  to the affiant's credibility; (2) when the oppos- 
ing party has failed to  introduce any materials supporting his 
opposition, failed to point to specific areas of impeachment and 
contradiction, and failed t o  utilize Rule 56(f); and (3) when 
summary judgment is otherwise appropriate. Kidd v. Early, 289 
N.C. 343,222 S.E. 2d 392 (1976). 

An examination of the record leads us  to the conclusion 
that,  at most, only latent doubts may exist a s  to  the  testimony 
offered by Dr. Cline through affidavits and interrogatories. 

Nor are we impressed with plaintiffs argument t ha t  dis- 
covery had not been completed and tha t  plaintiff had also 
opposed the motion by Rule 56 affidavit. Ordinarily, the comple- 
tion of discovery is required prior to granting summary judg- 
ment in a medical malpractice suit so tha t  the party can explore 
issues of malpractice. Joyner v. Hospital, 38 N.C. App. 720,248 
S.E. 2d 881 (1978). In  this case, we observe tha t  motion for 
summary judgment was filed 22 March 1979. Twice, on motion 
of plaintiff, the hearing was continued and orders permitting 
extension of time for discovery were allowed granting plaintiff 
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up through 7 September 1979. The court appears generous to 
plaintiff in her  requests. 

The judgments entered in this cause are  

Affirmed. 

Judges ARNOLD and MARTIN (Harry C.) concur. 

JANET CAROLYN R. CROMER (HERMAN) v. JACK S. CROMER 

No. 8010DC478 

(Filed 4 November 1980) 

1. Divorce and Alimony li 23- motion to increase child support - defendant in 
Hawaii - personal jurisdiction in N.C. court 

The trial court properly exercised personal jurisdiction over defendant 
in  plaintiff's action for increased child support and for attorney fees, and 
properly issued fur ther  orders for garnishment and for defendant's arrest,  
since t h e  documents filed in  this  cause did not initiate a new cause of action; 
in  defendant's earlier confession of judgment for t h e  support of his two 
minor children, he stated t h a t  he  was formerly a resident of Wake County, 
N.C.; the judgment further stated that  the amount of support paid by defend- 
a n t  should be subject to  change from time to time, based upon the income of 
defendant and t h e  needs of t h e  children; t h e  judgment was a court decree of 
the Wake County District Court; and jurisdiction over the person of defend- 
a n t  began and remained with the  N.C. court when defendant knowingly 
and voluntarily signed t h e  confession of judgment pursuant  to G.S. 1A-1, 
Rule 68.1. Furthermore, defendant was properly served by mail where a copy 
of t h e  motion in t h e  cause, notice of t h e  initial hearing, the  order to  appear 
and produce documents, and t h e  order denying defendant's motion for a s tay 
were mailed to defendant a t  his las t  known address. 

2. Divorce and Alimony 8 24.3; Judgments I 11- confession of judgment for child 
support -judgment binding 

There was no merit  t o  defendant's contention t h a t  his confession of 
judgment and subsequent en t ry  of judgment were defective and not binding 
on him, since defendant acknowledged in the  instrument t h a t  he had read i t  
and t h e  matters  contained therein were t rue  to  the  best of his knowledge; for 
years defendant paid t h e  monthly installments for child support without 
challenge to the  judgment; and defendant's challenge to t h e  confession of 
judgment did not show fraud, mistake or oppression. 

3. Army and Navy li 1; Divorce and Alimony li 24.5- motion to increase child 
support - motion to stay hearing pursuant to Soldiers and Sailors Civil Relief 
Act - denial proper 

In  a hearing on plaintiffs motion to increase child support, t h e  trial 
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judge did not abuse his discretion in denying defendant's motion to stay the 
proceedings pursuant to the Soldiers and Sailors Civil Relief Act of 1940, 
though defendant was on active duty with the U.S. Navy in Hawaii and 
stated that  he was unable to attend the hearing on plaintiffs motion, since 
the trial judge found that  defendant was voluntarily enlisted and had no 
plans to retire for the next seven years; defendant was entitled to thirty 
days' leave each year; and defendant had military transportation available 
to him a t  reduced or no cost. 

APPEAL by defendant from P a r k e r  (John H.), Judge. Order 
entered 5 March 1980 in District Court, WAKE County. Heard in 
the Court of Appeals 10 October 1980. 

This is a civil action for a n  increase in child support. Plain- 
tiff and defendant were divorced in 1971. On 21 June 1971 the 
defendant confessed judgment for support of his two minor 
children, although the judgment was not filed until 16 May 
1974. The judgment provided for child support payments of $250 
per month, and further provided tha t  the amount was subject 
to change, based upon the  income of the defendant and the 
needs of the children. Plaintiff, on 25 September 1979, filed a 
motion in the cause and a notice of hearing. An order for defend- 
ant  to appear in the district court was also issued on tha t  date. 
The notice of hearing set the time of hearing for 5 November 
1979. Plaintiff also filed a certificate of service indicating tha t  
copies of the motion, notice and order had been mailed to the 
defendant a t  his last known address. 

By letter dated 26 October 1979 addressed to the presiding 
judge of the Wake County District Court, the defendant re- 
quested a stay of proceedings pursuant to the Soldiers and 
Sailors Civil Relief Act of 1940, stating tha t  he was on active 
duty with the  United States Navy in Hawaii and unable to 
attend the November hearing. Defendant's letter acknowl- 
edged: "I have been summoned to appear a s  a named defend- 
an t  in the matter  of C r o m e r  v. Cromer ,  file No. 79CVD5719." 

On 6 November 1979, the  presiding judge entered an  order 
denying defendant's motion and ordered the  defendant to 
appear in the Wake County District Court on 21 November 1979. 
The defendant did not appear. On 27 November 1979, the presid- 
ing judge issued a n  order for the arrest  of the  defendant and an  
order providing for a n  increase in the child support payments to 
$525 per month, requiring the defendant to pay all medical and 
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dental expenses incurred by either of the children, and ordering 
the defendant to pay plaintiffs attorney the  sum of $500. De- 
fendant was not present or represented a t  the hearing. 

On 10 January 1980, the plaintiff initiated garnishment 
proceedings against the defendant based on the order of 27 
November 1979. The defendant did not respond to or otherwise 
participate in the  garnishment proceedings. On tha t  same date, 
in a special appearance under G.S. 1A-1, Rule 12(b), defendant 
filed a motion to dismiss this action, contending the court had 
not acquired personal jurisdiction. A supplement to the motion 
to dismiss was filed 19 February 1980. 

On 5 March 1980, the trial judge denied defendant's motion 
to dismiss and issued an  order of garnishment of 40% of the 
defendant's net disposable earnings. Defendant's appeal was 
entered on the  same day. 

Tharrington, Smith & Hargrove, by J. Harold Tharrington 
and Carlyn G. Poole, for plaintiff appellee. 

Hatch, Little, Bunn, Jones, Few & Berry, by John B. Ross, 
for defendant appellant. 

HILL, Judge. 

[I] Defendant contends the trial court erred in refusing to 
dismiss plaintiffs action for increased child support and for 
attorney fees, and in issuing the further orders for garnish- 
ment, and for his arrest  for the reason tha t  defendant has not 
been properly served. Defendant's contention raises the issue 
of whether t he  trial  court properly exercised jurisdiction over 
the person of the defendant. We find the defendant's contention 
to be without merit. The trial court properly exercised personal 
jurisdiction. 

The defendant is a chief petty officer in the  U.S. Navy, 
stationed aboard the U.S.S. Skate (SSN-578) in Pearl Harbor. 
Defendant claims Wyoming a s  his official residence. The notice 
of hearing was mailed to the U.S.S. Sea Dragon (SSN-584). 

Defendant contends this proceeding is a new civil action 
and tha t  G.S. 1A-1, Rule 40') requires t ha t  initial pleadings, 
when mailed to an  out-of-state defendant, be mailed by "reg- 
istered or certified mail, return receipt requested, addressed to 
the party to  be served, and delivering to the addressee only." 



406 COURT OF APPEALS [49 

Cromer v. Cromer 

"[Wlhere a s ta tute  provides for service of summons . . . 
by designated methods, the specified requirements must be 
complied with or there is not a valid service." (Citation 
omitted.) 

Guthrie v. Ray, 293 N.C. 67,69,235 S.E. 2d 146 (1977). Defendant 
argues tha t  service of process on him was ineffective because he 
was not served in accordance with the statutory requirement. 

In  the confession ofjudgment, defendant states tha t  he was 
formerly a resident of Wake County, North Carolina, and is now 
on active duty with the  U.S. Navy. The judgment further states 
tha t  the amount of support paid by defendant "shall be subject 
to change from time to time, based upon the income of the 
defendant and the needs of the children." The judgment was a 
court decree of the Wake County District Court. 

The documents filed in this cause do not initiate a new 
cause of action and need not meet the same requirements as  
service of process in a new cause. It is well settled tha t  a judg- 
ment concerning the custody or support of a minor child is not 
final but may be altered by the showing of a substantial change 
of circumstances. Stanback v. Stanback, 287 N.C. 448,456,215 
S.E. 2d 30 (1975). Jurisdiction over the person of the defendant 
began and remained with the North Carolina court when the  
defendant knowingly and voluntarily signed a confession of 
judgment pursuant to G.S. 1A-1, Rule 68.1. Pulley v. Pulley, 255 
N.C. 423,429, 121 S.E. 2d 876 (1961). 

G.S. 1A-1, Rule 5(b) provides, among other things, that:  

With respect to all pleadings subsequent to the original 
complaint and other papers required or permitted to be 
served . . . service upon . . . a party may also be made by 
delivering a copy to him or by mailing it to him a t  his last 
known address . . . . 
Regarding service by mail, Rule 5(b) states tha t  i t  is com- 

plete "upon deposit of the  pleading or paper enclosed in a post- 
paid, properly addressed wrapper in a post office or official 
depository under the exclusive care and custody of the United 
States Postal Service." The certificate of service and affidavit 
provided by plaintiffs attorney plainly indicate tha t  a copy of 
the motion in the cause, notice of the  initial hearing, the order 



N.C. App.] COURT OF APPEALS 407 

Cromer v. Cromer 

to appear and produce documents, and the 6 November order 
denying defendant's motion for a stay were mailed to the defend- 
an t  a t  his last known address, the U.S.S. Sea Dragon. The 
defendant does not deny receipt of the papers and, in fact, 
acknowledges receipt. Defendant was properly served. 

[2] Defendant argues next t h a t  the  confession ofjudgment and 
the subsequent entry ofjudgment a re  defective and not binding 
on him. However, defendant acknowledged in the instrument 
tha t  he had read it and the  matters contained therein were t rue 
to the best of his knowledge. For years defendant paid the 
monthly installments for child support without challenge to the 
judgment. 

In  Whitehead v. Whitehead, 13 N.C. App. 393,399,185 S.E. 2d 
706 (1972), this Court held tha t  a husband who has ratified, 
accepted or acquiesced in a child support decree by confession is 
estopped to  challenge the  validity of the judgment on the  
ground of informalities or irregularities in either the confession 
of judgment or the decree itself. To be effective the challenge to 
the confession ofjudgment must show fraud, mistake or oppres- 
sion. See also Pulley, supra. Defendant has not pleaded any of 
these defenses. The defendant was properly before the court 
and under i ts jurisdiction. 

Defendant argues further t ha t  the presiding judge of the 
Wake County District Court erred when he found that defend- 
ant's letter of 26 October 1979 seeking relief under the Soldiers 
and Sailors Civil Relief Act of 1940, 50 U.S.C. App., Section 521 
[hereinafter Act], constituted a voluntary appearance and de- 
nied his motion for a stay. We do not address the issue of 
whether the letter constituted a general appearance. As we 
stated earlier, the district court gained personal jurisdiction of 
defendant when the confession of judgment was signed. 

[3] We do not find error in the  presiding judge's action denying 
defendant's application pursuant to the Act. "The Act cannot 
be construed to require continuance on mere showing tha t  the 
defendant [is] . . . in the military service." Boone v. Lightner, 319 
U.S. 561,87 L. Ed. 1587,63 S. Ct. 1223, reh. denied 320 U.S. 809 
(1943). "While the Act mandates a continuance . . . where mili- 
tary service would cause a party to be absent, it also empowers 
the trial judge to deny the  continuance if, in his opinion, 'the 
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ability of the . . . defendant to conduct his defense is not mate- 
rially affected by reason of his military service.' " Booker v. 
Everhart, 33 N.C. App. 1, 8,234 S.E. 2d 46 (1977), rev'd on other 
grounds 294 N.C. 146, 240 S.E. 2d 360 (1978). 

The presiding judge found tha t  defendant is voluntarily 
enlisted and has no plans to retire for the next seven years. The 
judge further found tha t  defendant is entitled to thirty days' 
leave each year and has military transportation available to 
him a t  reduced or no cost. Based on the facts, the  judge did not 
abuse his discretion in denying the stay. In  fact, it appears to 
this Court t h a t  the judge was generous in delaying the hearing 
until 21 November 1979, and tha t  defendant's use of the Act was 
dictated by strategy rather  than  the necessities of military 
service. Such use was improper. See Booker, a t  p. 9. 

For the reasons set out above, the orders of the presiding 
judge addressed herein a re  affirmed. 

The orders of the trial court a re  

Affirmed. 

Judges ARNOLD and MARTIN (Harry C.) concur. 

FIRST CITIZENS BANK AND TRUST COMPANY v. CANAL 
INSURANCE COMPANY 

No. 808SC279 

(Filed 4 November 1980) 

Insurance 1 77- automobile theft policy - evidence showing property abandoned - 
no recovery under policy 

I n  a n  action t o  recover under a n  insurance policy for the  theft of a 
tractor and trailer, plaintiff's evidence showed a t  best a permanent aban- 
donment of t h e  insured property by i ts  owner under circumstances such a s  
to  leave the  ultimate fa te  of t h e  property in  the  realm of pure speculation, 
and the  trial court therefore erred in finding tha t  t h e  property was stolen 
and in entering judgment for plaintiff. 

APPEAL by defendant from Bruce, Judge. Judgment entered 
8 November 1979 in Superior Court, WAYNE County. Heard in 
the Court of Appeals 17 September 1980. 
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Plaintiff bank brought this action to recover the sum of 
$16,265.00, alleged to be the fair market value of a tractor- 
trailer owned by Edgar Strickland, on which plaintiff had a lien 
by virtue of a loan made by plaintiff to Strickland. In  its answer, 
defendant admitted tha t  i t  had issued a policy of insurance on 
the tractor-trailer, naming Strickland as  the insured and nam- 
ing plaintiff a s  the loss payee. The policy included coverage for 
theft. 

The matter was heard by the trial court without a jury. 
Plaintiff presented three witnesses who testified a s  to the 
events surrounding the  alleged theft of the tractor-trailer. The 
insurance policy was introduced. Defendant presented no evi- 
dence. The trial  court entered judgment for plaintiff, from 
which defendant has  appealed. 

Barnes, Braswell & Haithcock, P.A., by W. Timothy Haith- 
cock, for plaintiff appellee. 

Dees, Dees, Smith, Powell & Jarrett, by William W. Smith 
and Michael M. Jones, for defendant appellant. 

WELLS, Judge. 

The judgment of the  trial court included inter alia the 
following finding of fact: "13. The International tractor and 
Brown trailer were stolen between February 4,1977 and April 
27,1977 by a n  unknown person or persons." 

Defendant argues on appeal tha t  the evidence did not sup- 
port the above quoted finding of fact. We agree. Plaintiff pre- 
sented the testimony of three witnesses: Strickland, the owner 
of the truck; Jack Roger Westmoreland, an  independent insur- 
ance adjuster who investigated the alleged theft for defendant; 
and Charlie David Bennett, manager of plaintiffs Installment 
Loan Department in Goldsboro. 

Strickland testified tha t  on the 2nd or 3rd of February 1977, 
he was hauling a load of potatoes from Mars Hill, Maine to 
Baltimore, Maryland. It was snowing heavily a t  the time and 
the temperature was down to about sixty degrees below zero. 
The truck engine blew up outside of Mars Hill, about two miles 
from Smith's Truck Stop, at about six or seven o'clock. Strick- 
land called a wrecker and had the unit towed to Smith's Truck 
Stop where he requested and was given permission to park the 



410 COURT OF APPEALS [49 

Trust Co. v. Insurance Co. 

tractor, about fifty or sixty feet from the "shop". Strickland 
rode with a man in another rig who delivered the potatoes to 
Baltimore. After unloading the potatoes, they took the trailer 
to Union 76 Truck Stop on John F. Kennedy turnpike, near 
Baltimore. From there, Strickland rode with a friend to New 
York, thence to Bethlehem, Pennsylvania, and then back to 
Goldsboro, North Carolina. Strickland agreed to pay the man 
who drove him to Baltimore to deliver the trailer back to  Mars 
Hill, Maine. That man was not identified by Strickland. Neither 
could Strickland identify the person he talked to a t  Smith's 
Truck Stop about leaving the tractor there. Strickland never 
returned to Smith's Truck Stop to  retrieve the unit. Strickland 
did not testify as  to whether he ever reported the loss of the unit 
to defendant. 

Westmoreland testified tha t  he was employed on 21 April 
1977 to investigate the loss. He went to Smith's Truck Stop in 
Mars Hill, Maine, and to  Presque Isle, Maine, but he did not find 
the tractor or the trailer. As a result of his investigation, he 
recommended tha t  defendant deny the  claim. From his inves- 
tigation, he could not find any evidence of a theft loss. 

Bennett testified tha t  he learned of the loss of the tractor- 
trailer in February of 1977 and reported i t  to defendant some- 
time in April 1977. Bennett identified and testified a s  to a 
complaint filed by plaintiff in July 1977 in a bankruptcy pro- 
ceeding instituted by Strickland, in which plaintiff sought to 
have Strickland's truck loan debt to  plaintiff declared non- 
dischargeable. Plaintiff, in i ts complaint, alleged tha t  Strick- 
land either knew of the whereabouts of the vehicle or tha t  in the 
alternative, he had abandoned it. Plaintiff further alleged tha t  
Strickland never reported the loss of the  vehicle to defendant or 
to the police. 

The policy provision a s  to theft is a s  follows: "Coverage D - 
Theft (Broad Form) To pay for loss or damage to the auto- 
mobile, hereinafter called loss, caused by theft, larceny, rob- 
bery, or pilferage." 

This appears to be a case of first impression before our 
courts. Defendant cites Auto Co. v. Insurance Co., 239 N.C. 416, 
80 S.E. 2d 35 (1954) and Adler v. Insurance Co., 280 N.C. 146,185 
S.E. 2d 144 (1971) as  being instructive. The facts in Auto Co. 
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show coverage under a n  automobile theft clause identical to the 
one in the case now before us. An employee of the plaintiff's was 
instructed to drive one of plaintiff's cars to a garage for repairs. 
The employee took a diversionary trip to his home and while on 
the return trip to plaintiff's place of business had an accident. 
The employee was charged with and convicted of a violation of 
G.S. 20-105, which in pertinent par t  provided that:  "[alny per- 
son who drives or otherwise takes and carries away a vehicle, 
not his own, without the consent of the  owner thereof, and with 
intent to temporarily deprive said owner of his possession of 
such vehicle, without intent to steal the same, is guilty of a 
misdemeanor." Our Supreme Court held tha t  such a taking did 
not show a felonious taking within the  meaning ordinarily con- 
noted by the terms "theft" or "larceny". In  the opinion, Justice 
Johnson restated the common law definition of larceny as  fol- 
lows: 

Larceny, according to the common-law meaning of the 
term, may be defined a s  the felonious taking by trespass 
and carrying away by any person of the goods or personal 
property of another, without the latter's consent and with 
the felonious intent permanently to deprive the owner of 
his property and to convert i t  to the taker's own use. 

Auto Co. v. Insurance Co., supra, a t  418,80 S.E. 2d a t  37. 

We do not find Auto Co. apposite here. In  Auto Co. the taking 
was only temporary and no intent on the part  of the "taker" to 
deprive the insured of i ts property was demonstrated. Neither 
was there any showing in Auto Co. of an  act, or of acts, of 
abandonment of the vehicle by the  insured. 

For different reasons, we find Adler inapposite here. Adler 
involved the mysterious disappearance of two diamond rings 
from the insured's home. Not only was there no evidence of 
abandonment, but the physical dimensions of the missing items 
made them susceptible to being mislaid or lost. 

We have examined cases from other jurisdictions and have 
found no case having factual circumstances analogous to those 
here. What distinguishes this case is the  extraordinary be- 
havior of Strickland, the owner of the rig. His testimony shows 
tha t  he was self-employed and engaged in trucking for a living. 
He testified tha t  he had been in business for better than twenty 
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years. He testified t h a t  the fair market value of his rig was 
between twelve and seventeen thousand dollars. Strickland 
testified tha t  instead of returning with his trailer to Mars Hill 
where he left his tractor, he turned his trailer over to a total 
stranger to deliver i t  to Mars Hill for him. He left the tractor a t  
a truck stop after receiving the "permission" of a total stranger. 
He could not supply the  names of either of these persons. He 
never returned to Mars Hill to check on his property and never 
reported its loss to any law enforcement agency or to his insur- 
ance carrier. I t  is clear from the testimony of the  witness Ben- 
nett  tha t  a t  one time, plaintiff deemed Strickland's story in- 
credible. The only evidence offered by plaintiff bearing directly 
on the issue of theft was tha t  of Westmoreland, the independent 
insurance adjuster, who after going to Maine and investigating 
the alleged theft said "I could not find any evidence of a theft 
loss." 

Plaintiffs evidence, taken in the light most favorable to it, 
shows a t  best a permanent abandonment of the insured proper- 
t y  by its owner under circumstances such a s  to leave the  ulti- 
mate fate of the property in the realm of pure speculation. 

We hold tha t  plaintiffs evidence does not raise a n  inference 
of theft as  the  more reasonable hypothesis for the  loss of the 
insured property, and tha t  the evidence does not support the 
trial judge's disputed finding of fact upon which judgment for 
plaintiff was predicated. Under such circumstances, the judg- 
ment of the trial court cannot stand. Morse v. Curtis, 276 N.C. 
371, 172 S.E. 2d 495 (1970). 

Our holding on the  issue of theft makes i t  unnecessary for 
us  to reach defendant's other assignments of error. 

Reversed. 

Judges ARNOLD and ERWIN concur. 
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RANNBURY-KOBEE CORPORATION, A NORTH CAROLINA CORPORATION V. 

MILLER MACHINE COMPANY, INC., A NORTH CAROLINA CORPORATION 

No. 8022SC327 

(Filed 4 November 1980) 

1. Trial 8 10.3-declaration that witness is expert -presence ofjury -expression of 
opinion 

In  t h e  trial of plaintiff's action to  recover damages for defendant's 
alleged breach of contract in  t h e  design and manufacture of a wrapping 
machine and defendant's action against plaintiff to  recover t h e  balance due 
for the  wrapping machine, t h e  trial court's declaration in t h e  presence of the 
jury t h a t  defendant's president and chief witness was "an expert in t h e  field 
of machine design" constituted a n  expression of opinion on t h e  credibility of 
the  witness in violation of G.S. 1A-1, Rule 51(a). 

2. Damages 8 16.3- loss of profits - insufficient evidence 
In a n  action to recover damages for defendant's alleged breach of con- 

t ract  in t h e  design and manufacture of a wrapping machine, evidence t h a t  
plaintiff had to withdraw bids because of la te  delivery and defects in  the  
machine would not support a claim for lost profits, since plaintiff would have 
to show t h a t  i t  was unable t o  perform actual contracts because of t h e  late 
delivery and defects in  order to  support i ts  claim. 

APPEAL by plaintiff from Walker (Hal H.), Judge. Judgment 
entered 16 November 1979 in Superior Court, IREDELL County. 
Heard in the  Court of Appeals on 7 October 1980. 

The plaintiff seeks to  recover damages from defendant for 
breach of contract, alleging defects in the design and manufac- 
tu re  of a "universal wrapping machine" which defendant 
agreed to make for a n  estimated price of $3,500.00 and to deliver 
by 1 September 1978. Plaintiff alleges tha t  defendant charged 
plaintiff a total of $7,495.61 for the machine and did not make 
delivery until 21 September 1978. Plaintiff filed his action in 
District Court. The defendant thereafter instituted action in 
Superior Court alleging plaintiff breached the contract by fail- 
ing to pay $5,495.61 of the  $7,495.61 purchase price. The cases 
were consolidated for trial in Superior Court. 

Plaintiff's evidence a t  t r ia l  tended t o  show: That  the  
machine had been inoperable when delivered because the mov- 
ing parts were galling and freezing; t ha t  the machine was put 
in good working order a t  a cost to plaintiff of $1,624.27; t ha t  the 
estimated cost of $3,500.00 was a variable figure, but t ha t  de- 
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fendant had never given any indication until he delivered the 
machine tha t  the cost would exceed twice the estimate; and 
tha t  plaintiff had paid $2,000.00 to the  defendant during the 
construction of the machine, which defendant had credited 
against its bill for $7,495.61. 

Defendant's evidence tended to show: That defendant noti- 
fied plaintiff during the construction of the machine tha t  they 
were incurring increased costs for labor and materials; t ha t  the 
machine operated smoothly when tested by defendant prior to 
delivery to plaintiff; and tha t  plaintiff voiced satisfaction with 
the machine on 19 September after witnessing a test  of the 
machine a t  the defendant's machine shop and requested de- 
livery. 

The jury answered the issues against the plaintiff and re- 
turned a verdict for the defendant in the  amount of $5,224.89. 

Pope, McMillan, Gourley & Kutteh by William H. McMillan 
for plaintiff appellant. 

McElwee, Hall, McElwee & Cannon by E. Bedford Cannon; 
and R.A. Collier, Sr., for defendant appellee. 

CLARK, Judge. 

[I] At the trial Claude Miller, President of defendant corpora- 
tion, was the principal witness for the defense. After extensive 
questioning about his training and experience, he was offered 
as  an  expert in the field of machine design. The trial judge twice 
made the following statement in the presence of the jury: "The 
court finds [Miller] is an  expert in the field of machine design." 
Plaintiff assigns this statement a s  reversible error in t ha t  it 
expressed the judge's opinion a s  to the  credibility of the wit- 
ness. We agree with plaintiff. 

In  Galloway v. Lawrence, 266 N.C. 245,145 S.E. 2d 861 (1966), 
our Supreme Court was presented with a similar situation. The 
defendant in Galloway was a physician being sued for malprac- 
tice. He was tendered as  a medical expert to  testify in his own 
defense and the judge, in the presence of the jury, said: "Let the 
record show tha t  the  court finds a s  a fact tha t  Dr. Lawrence is a 
medical expert, to-wit: an  expert physician in surgery." Id. a t  
250, 145 S.E. 2d a t  866. The court, per Justice Lake, found 
reversible error, stating: 
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"The ruling should have been put into the record in the 
absence of the jury for i t  was a n  expression of opinion by 
the court with reference to the professional qualifications 
of the defendant. I t  might well have affected the jury in 
reaching its decision tha t  the child was not injured by the 
negligence of the defendant. There was no error in permit- 
t ing the defendant to testify a s  a n  expert witness . . . . The 
court's finding should not, however, have been stated in the 
presence of the jury." 

Id.  The court held such a n  expression in the presence of the jury 
to be in violation of G.S. 1-180 (now G.S. 1A-1, Rule 51(a), N.C. 
Rules Civ. P.) which prohibits the  trial  judge from expressing 
a n  opinion on the weight to be given to particular evidence. 

We believe the rationale in Galloway applies equally in the 
instant case. Jus t  as  in Galloway, the ultimate issue in the case 
sub judice is controlled by whether the defendant used req- 
uisite skill and care in performing a task. In Galloway the task 
was in the nature of medical treatment; in the instant case the 
task was in the area of machine design and manufacture; but in 
both cases 

"comments by the able and learned trial judge . . . dealt 
with the  very questions which the jury was called upon to 
decide and were clearly prejudicial to the  plaintiffs. The 
professional ability and skill of the defendant . . . are ques- 
tions for the  jury, not for this Court or for the  judge presid- 
ing a t  the trial." 

Id.  a t  251, 145 S.E. 2d a t  866. 

Defendant asserts t ha t  Galloway is inapplicable to this case 
because Miller is not a party to the action. The record estab- 
lishes the following: 

(1) Miller was the president of the Miller Machine Com- 
pany, Inc. 

(2) Miller negotiated the contract with plaintiff Rann- 
bury-Kobee. 

(3) Miller designed the machine according to plaintiff's 
specifications. 
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(4) The actual work on the machine was supervised by 
Miller. 

(5) Miller tested the machine. 

(6) Miller told plaintiff of the cost overruns. 

(7) Miller delivered the machine. 

(8) Miller billed the plaintiff for the machine. 

Further, Miller was never asked a hypothetical question or 
examined on any matter calling for an  expert opinion, but testi- 
fied only to things he had personally seen and heard in his 
dealings with plaintiff. The absence of a need to qualify Miller 
as  an expert witness makes defendant's motive questionable 
and aggravates the harm to plaintiff in having the  principal 
opposition witness declared an expert machinist in the pres- 
ence of the jury. Under these circumstances we find that the 
declaration of the  court in the presence of the jury tha t  Miller 
was an  expert constituted an  expression of opinion on the credi- 
bility of the witness in violation of G.S. 1A-1, Rule 51(a). 

[2] The foregoing reversible error requires a new trial but 
discussion of plaintiffs argument tha t  the trial court erred in 
refusing to admit evidence tending to show plaintiffs loss of 
business profits may be beneficial upon retrial. We find no error 
on the record before us; however, the ruling of the trial court 
would not be controlling on retrial if the plaintiff offers evi- 
dence of lost profits which meet the required standard of re- 
liability. 

Lost profits a re  a legitimate element of damages for breach 
of contract. 

" 'If a regular and established business is wrongfully inter- 
rupted, damage thereto can be shown by proving the usual 
profits for a reasonable time anterior to the wrong com- 
plained of.' " 

Steffan v. Meiselman, 223 N.C. 154, 159, 25 S.E. 2d 626, 629 (1943). 
Here, however, plaintiff has  no regularly established pattern of 
business profits upon which to base its claim for lost profits. 
Lacking such, the  claim becomes more difficult to prove. 
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Plaintiff may base its claim for lost profits upon other fac- 
tors, but these factors must be equally as reliable as  a proven 
record of profits and may not involve conjecture or speculation. 
Id.  a t  159,25 S.E. 2d a t  630. One such method of establishinglost 
profits would appear to be to show contracts which the plaintiff 
had entered into, which i t  was unable to perform because of late 
delivery and defects in the wrapping machine. Plaintiff's evi- 
dence (offered out of the presence of the jury) was to the effect 
t ha t  i t  had to  withdraw bids because the machine was not 
operational. There was no evidence tha t  any bid by plaintiff was 
ever accepted, although plaintiff's president testified tha t  he 
believed the bids would have been accepted had plaintiff been 
capable of performing. By the time plaintiff finally entered into 
a firm contract with a customer, the wrapping machine was 
fully operational. 

We do agree with the trial judge tha t  the foregoing evidence 
failed to make out with sufficient certainty the plaintiffs loss of 
profits due to the delay in i ts commencement of operations. 

Other assignments of error a re  not discussed since they are 
not likely to recur upon retrial. 

Reversed and Remanded. 

Judges WEBB and WHICHARD concur. 

MARGARET SELLS EMANUELSON v. E.C. GIBBS, JR. AND wife, JANET 
H. GIBBS 

No. 801DC219 

(Filed 4 November 1980) 

Dedication 55 2.2,3- dedication of streets in subdivision - acceptance - sufficiency 
of acts 

A lane which served a s  a boundary to plaintiffs property was a s t reet  
dedicated to t h e  public use, and the  trial court erred in  concluding t h a t  
defendants had t h e  right t o  mark  t h e  boundary lines of the  lane with posts, 
since defendants, developers of the  subdivision in which  plaintiff"^ land was 
located, duly recorded a plat showing t h e  property in the  subdivision, includ- 
ing the  lane, in  t h e  office of t h e  Register of Deeds of Currituck County; t h e  
plat bore a certification of ownership and dedication signed by defendants 
and certification of t h e  county clerk s tat ing t h a t  the  Board of County Com- 
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missioners approved t h e  plat for recording and accepted the  dedication of 
roads and rights-of-way; and the  proviso of t h e  clerk's stamp tha t  t h e  Board 
of Commissioners assumed no responsibility for t h e  maintenance of streets 
in  the  subdivision until i t  was in t h e  public interest to  do so did not nullify the  
Board's express acceptance of defendants' offer to dedicate the  land to public 
use. 

APPEAL by plaintiff from Chaffin, Judge. Judgment ren- 
dered 10 December 1979 in District Court, CURRITUCK County. 
Heard in the Court of Appeals 10 September 1980. 

This is a civil action brought by the plaintiff, Margaret Sells 
Emanuelson, requesting a mandatory injunction ordering de- 
fendants, E.C. Gibbs, Jr .  and Jane t  H. Gibbs, to remove posts the 
defendants placed in the right-of-way of Acorn Lane, a street 
which serves as  a boundary to plaintiffs property. The posts, 
according to plaintiff, block access to Acorn Lane from her 
property. 

Defendants are the developers of Old Oak Estates subdivi- 
sion and owned the property in question prior to the  con- 
veyance to plaintiff in 1973. Both parties agree plaintiff has 
access to her property via state road 1100, but differ a s  to 
whether or not plaintiff has rights in Acorn Lane. From a 
judgment denying the relief requested, plaintiff appeals. 

Leroy, Wells, Shaw, Hornthal, Riley & Shearin, by N o m a n  
W. Shearin, Jr. and Dan  L. Merrell, for plaintiff appellant. 

O.C. Abbott, P. A., by O.C. Abbott and James A. Beales, Jr., 
for defendant appellees. 

ARNOLD, Judge. 

Plaintiff requests a mandatory injunction ordering defend- 
ants to remove the posts placed by defendants in the right-of- 
way of Acorn Lane. Defendants contend they have the right to 
mark the right-of-way of Acorn Lane on plaintiffs property 
because plaintiff has no rights in the  street. We hold that  Acorn 
Lane is a street dedicated to the public use and tha t  the trial 
court erred in finding and concluding defendants "have the 
right to mark the boundary lines of Acorn Lane." 

The record reveals tha t  defendants, developers of Old Oak 
Estates subdivision, duly recorded a plat showing the property 
in the subdivision, including Acorn Lane, in the office of the 
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Register of Deeds of Currituck County. The plat bears a certi- 
fication of ownership and dedication signed by defendants and 
certification of the county clerk stating tha t  "the Board of 
County Commissioners approved [the] plat for recording and 
accepted the  dedication of [illegible] roads and rights-of-way, 
but assume no responsibility to maintain the same until, in the 
opinion of the governing body i t  is in the public interest to do 
SO." 

Defendants, through recordation of the subdivision plat 
containing a reference to  Acorn Lane and selling lots pursuant 
to the plat, made an  offer of dedication of Acorn Lane to public 
use. Owens v. Elliott, 258 N.C. 314, 128 S.E. 2d 583 (1962). 
Moreover, defendants further expressed their intent to dedi- 
cate the street to the public on the face of the plat itself. The 
Board of County Commissioners expressly accepted defend- 
ants' offer of dedication a s  evidenced by the clerk's certifica- 
tion also on the face of the recorded plat. 

North Carolina has no statutory scheme for dedication of 
streets, therefore the  common law analogy of contract law re- 
quiring an  offer of dedication by the landowner and an  accep- 
tance of the offer by the public remains in effect. 41 N.C.L. Rev. 
875,876 (1963). While defendants' offer in this case is unmistak- 
able, they question the effectiveness of the  acceptance by the 
Board of County Commissioners. As stated in Owens v. Elliott, 
supra a t  317,128 S.E. 2d a t  586, "[aln acceptance by the public of 
an offer to dedicate a street or road must be by the proper public 
authorities. . . in some recognized legal manner." The Board of 
County Commissioners, as  governing body of the county, repre- 
sents a "proper public authority." The clerk's stamp on the face 
of the recorded plat as  evidence of the  Board's acceptance pre- 
sumptively satisfies the requirement t ha t  acceptance be in 
6 6  some recognized legal manner." 

Specifically, defendants allege t h a t  t he  proviso in the 
clerk's stamp tha t  the Board assumes no responsibility for the 
maintenance of the street until it is in the public interest to do 
so nullifies the  Board's acceptance. This is not the law of North 
Carolina. Express acceptance of an  offer to dedicate land to the 
public use is sufficient to establish completed dedication. None 
of the authorities cited by defendants in support of their posi- 
tion involved a n  express acceptance of the offer of dedication by 
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a public authority. Owens v. Elliott, supra, and other cases cited 
by defendants, involved either implied acceptance by the public 
in general through the theory of public user, or no evidence of 
acceptance by anyone. Implied acceptance is not a n  issue in the 
case subjudice, in light of the  express acceptance by the Board. 

Confusion in the law of acceptance of dedication by a public 
authority has resulted from consolidation of all cases dealing 
with dedication regardless of the goals of the litigants. In  the 
early law of dedication in North Carolina where a private 
citizen sought to prevent a subdivision developer from blocking 
access to a street by withdrawing the offer of dedication of the 
street pursuant to G.S. 136-96, he could prove dedication to the 
public use through the theory of public user - tha t  is, by show- 
ing an  offer of dedication and an  acceptance of the offer by the 
public in tha t  the street was traveled by the general public. 
However, if the litigant sought to impose a duty of maintenance 
of a street upon a public authority, more than  mere use by the 
public was required to prove dedication. The courts sought to 
protect public authori t ies  from unreasonable burdens of 
maintenance by requiring some act signaling acceptance of the 
duty by the authority. 41 N.C.L. Rev. 875 (1963). 

These two distinct rules, one dealing with the right of the 
public to use a street or road and the other concerning the state 
or local governments' duty to "keep up" a roadway, were con- 
solidated through the years so tha t  recent cases have evolved 
three methods by which a street can become a public way. This 
rule is articulated in Owens v. Elliott, supra a t  317,128 S.E. 2d a t  
586: 

According to  the current of decisions in this Court there 
can be in this State no public road or highway unless i t  be 
one either established by public authorities in a proceeding 
regularly instituted before the  proper tribunal or  one 
generally used by the  public and over which the public 
authorities have assumed control for the period of twenty 
years or more; or dedicated to the public by the owner of the 
soil with the sanction of the authorities and for the mainte- 
nance and operation of which they are responsible. (Em- 
phasis by the Court.) 

The policy behind this additional requirement of responsi- 
bility for maintenance was to protect the state and local govern- 
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ments from the onerous burden of liability for the maintenance 
of every back road in the State which some property owner 
might decide to dedicate. 41 N.C.L. Rev. a t  878. The question of 
whether Currituck County is responsible for the upkeep of 
Acorn Lane is not involved in this appeal. Further,  "the crea- 
tion of a right in the public to use a dedicated street does not 
necessarily impose a concomitant duty on the  public to  main- 
tain it." 41 N.C.L. Rev. a t  879, citing Gilbreath v. City of Greens- 
boro, 153 N.C. 396, 69 S.E. 268 (1910). 

Plaintiff, as  owner of land which abuts a public way, has a 
right of access to the  public street in the nature of an  easement 
appurtenant, which may not be interfered with by defendants. 
Snow v. Highway Commission, 262 N.C. 169, 136 S.E. 2d 678 
(1964). Plaintiffs request for a n  injunction ordering defendants 
to remove the posts from the right-of-way of Acorn Lane should 
have been granted. 

Reversed and remanded. 

Judges ERWIN and WELLS concur. 

BOARD OF LIGHT AND WATER COMMISSIONERS OF THE CITY OF 
CONCORD v. PARKWOOD SANITARY DISTXICT, RICHARD KEASLER, 

BENNY WEAVER AND ARCHIE BARNHARDT 

No. 8019SC351 

(Filed 4 November 1980) 

Injunctions P 3- improper preliminary mandatory injunction 
The trial court erred in  enter ing a preliminary mandatory injunction 

requiring defendant sani tary district to  pay arrearages for past sewage and 
water services furnished by plaintiff city and to continue paying for such 
services in t h e  future since plaintiff has  a n  adequate remedy a t  law for 
money damages, injuries t o  plaintiff a r e  not so pressing, immediate, irrepa- 
rable and clearly established as  t o  justify a preliminary mandatory injunc- 
tion, and plaintiff had a right under  i ts  contract with defendant, which it 
waived, to  discontinue supplying water  to  defendant upon nonpayment of 
water or sewage charges. 

APPEAL by defendants from Davis, Judge. Order filed 25 
January 1980 in Superior Court, CABARRUS County. Heard in 
the Court of Appeals 9 October 1980. 
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Plaintiff, Board of Light and Water Commissioners of the 
City of Concord (hereinafter "Board"), brings this action to 
recover payment for water and sewage services rendered by 
Board to defendants, and for a mandatory injunction to compel 
defendants to pay plaintiff the amount of charges billed and due 
for the utility services so rendered. The defendant Parkwood 
Sanitary District (hereinafter "Parkwood") is a municipal cor- 
poration furnishing sewage and water services on a retail basis 
to residents of Parkwood, which is contiguous to the city of 
Concord. The individual defendants are  members of the Board 
of the Parkwood Sanitary District. 

Parkwood has filed a n  answer to plaintiffs complaint and a 
response to the  motion for a preliminary injunction. In sub- 
stance, Parkwood denies that it is indebted to plaintiff and con- 
tends tha t  plaintiff has a n  adequate remedy a t  law in an  action 
for money due and therefore a preliminary injunction is im- 
proper. Defendant Parkwood also counterclaims for over- 
charges allegedly made by plaintiff. Parkwood contends this 
resulted from a failure of plaintiff to accurately allocate sewage 
charges between Parkwood and Royal Oaks Sanitary District. 
Plaintiff had entered into a contract to provide sewage services 
for Royal Oaks, a district adjoining Parkwood. Parkwood and 
Royal Oaks were served through a common sewage line a t  their 
boundary. 

Since 31 August 1959, plaintiff has  been furnishing water 
and sewage services to Parkwood under a contract which pro- 
vides, in part, t ha t  plaintiff may discontinue supplying water 
because of nonpayment of water or sewage charges. At the 
hearing, plaintiffs evidence showed Parkwood owed plaintiff 
$55,361.91. On 11 January 1980 Parkwood delivered $23,052.58 
to plaintiff a s  a n  advancement, without prejudice, on any 
amount it might owe plaintiff. 

The trial court entered a n  order containing the  following 
findings: Parkwood owed plaintiff $55,361.91 for services 
through December 1979 and there was no issue as  to  the propri- 
ety of these charges. Prior to November 1978 plaintiff billed 
Parkwood for one-third of the sewage charges and Royal Oaks 
for two-thirds of the charges. The Board does not furnish any 
water to Royal Oaks. Beginning November 1978, a t  the request 
of Parkwood, the Board billed Parkwood for all the  sewage 
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charges and Parkwood billed Royal Oaks for a portion of the 
charges under an  agreement between them. Royal Oaks has 
held in escrow amounts due for sewage services rendered to it 
since September 1979 and should be a party to  the  action. Park- 
wood has continued to collect from its customers for services 
rendered during the period in dispute. I t  would be hazardous to 
the health of Parkwood's customers to discontinue the water 
and sewage services. Plaintiff has no adequate remedy a t  law 
and an  injunction should issue requiring Parkwood to pay the 
charges to plaintiff pending the outcome of this action. Park- 
wood's counterclaim concerns alleged overpayments prior to 
November 1978. 

A preliminary injunction was issued requiring Parkwood 
to pay all charges in arrears and to continue to pay for the 
water and sewage services pending further orders of the court. 
Plaintiff was restrained from discontinuing sewage and water 
services to Parkwood pending further order of the court. From 
this order, defendants appeal. 

Williams, Willeford, Boger, Grady & Davis, by Samuel F. 
Davis, Jr. and John Hugh Williams, for plaintiff appellee. 

Hartsell, Hartsell & Mills, by William L. Mills, Jr., Fletcher 
L. Hartsell, Jr., and William L. Mills 111, for defendant appel- 
lants. 

MARTIN (Harry C.), Judge. 

Defendants argue tha t  the trial court erred in entering the 
preliminary injunction. Injunction is an  equitable remedy ex- 
ercised i n  personam and will be granted only when irreparable 
injury is both real and immediate. Membership COT. v. Light 
Co., 256 N.C. 56, 122 S.E. 2d 761 (1961). Where there is a full, 
complete and adequate remedy a t  law, the equitable remedy of 
injunction will not lie. Durham v. Public Service Co., 257 N.C. 
546, 126 S.E. 2d 315 (1962); Whitford v. Bank, 207 N.C. 229, 176 
S.E. 740 (1934). In  Durham, the  Supreme Court held i t  was error 
to enjoin the Public Service Company from collecting increased 
rates for natural gas while the petition for the increased rates 
was pending. Customers of the  gas company in the city of 
Durham could sue for return of any excess payments if the rate 
was not approved. 
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The relief ordered by the  court in this case is a mandatory 
injunction, requiring defendants to pay the determined arrear- 
ages and to continue payment of bills for water and sewage 
services in the future. Ordinarily, a mandatory injunction will 
not issue except where the  threatened injury is immediate, 
pressing, irreparable and clearIy established. Highway Corn. v. 
Brown, 238 N.C. 293, 77 S.E. 2d 780 (1953). In  order for a pre- 
liminary mandatory injunction to be issued, there must gener- 
ally be a clear showing of substantial injury to plaintiff if the 
existing status is allowed to  continue till final hearing. Lloyd v. 
Babb, 296 N.C. 416,251 S.E. 2d 843 (1979). 

In  Clinard v. Lambeth, 234 N.C. 410,418,67 S.E. 2d 452,458 
(1951), we find: 

"A mandatory injunction requires the party enjoined 
to do a positive act, and since this may require him to 
destroy or remove certain property, which upon a final 
hearing he may be found to have the right to retain, i t  is not 
so frequently used a s  a temporary or preliminary order. As 
a rule such an  order will not be made as  a preliminary 
injunction, except where the injury is immediate, pressing, 
irreparable and clearly established, or the party has done a 
particular act in order to evade an  injunction which he 
knew had been or would be issued. As a final decree in the 
case it would be issued a s  a writ to compel compliance in the 
nature of an  execution . . . The mandatory injunction is 
distinguished from a mandamus, in tha t  the former is a n  
equitable remedy operating upon a private person, while 
the latter is a legal writ to compel the performance of an  
official duty." McIntosh's N.C. P. & P. in Civil Cases, Sec. 
851, p. 972. 

An injury is considered irreparable when money alone cannot 
compensate for it. Gause v. Perkins, 56 N.C. 177 (1857); Fr ink v. 
Board of Transportation, 27 N.C. App. 207,218 S.E. 2d 713 (1975). 

Applying these rules of law to this case, we do not find the 
injuries plaintiff complains of to  be so pressing, immediate, 
irreparable and clearly established a s  to justify the extraordi- 
nary equitable remedy of a preliminary mandatory injunction. If 
plaintiff is successful in i ts  suit, i t  can be fully compensated by 
money damages. We note tha t  plaintiff has a right under its 
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contract with Parkwood to discontinue supplying water to 
Parkwood upon nonpayment of water or sewage charges. Plain- 
tiff has elected to waive this right, unless sanctioned by the 
court, for the general welfare of the people involved, a laudable 
action on its part. However, i t  cannot by waiving a legal right 
create a condition of irreparable harm for the purpose of pro- 
curing the issuance of a mandatory injunction. 

Plaintiff has the burden of establishing the necessary pre- 
liminary equities for the  extension of this equitable relief. Herff 
Jones Co. v. Allegood, 35 N.C. App. 475,241 S.E. 2d 700 (1978). The 
facts found by the trial court do not support its conclusion of 
irreparable injury to plaintiff. The trial court erred in issuing 
the preliminary mandatory injunction. 

That portion of the trial court's order making Royal Oaks 
Sanitary District an  additional party to the action is affirmed. 
The pleadings raise a genuine controversy between Royal Oaks 
and Parkwood which cannot be conclusively resolved without 
Royal Oaks as  a party. N.C. Gen. Stat. 1A-1, Rule 19(b). 

Likewise, we affirm tha t  portion of the court's order requir- 
ing plaintiff to continue furnishing water and sewage services 
to defendants pending the  final determination of the action. 
Plaintiff has judicially stipulated tha t  the interruption of these 
services by plaintiff would be hazardous to the health of the 
public and constitute irreparable harm to defendants and their 
customers. 

That portion of the order filed 25 January 1980, in the 
nature of a preliminary mandatory injunction, requiring defend- 
ants to pay the  arrearages for past sewage and water charges 
and ordering them to continue paying for such services in the 
future, is vacated. The remainder of the order is affirmed and 
the cause is remanded to  the  Superior Court of Cabarrus 
County. 

In our discretion we order the  costs of the appeal to be taxed 
equally between plaintiff and defendants. Rule 35(a), N.C.R. 
App. Proc. 

Vacated in part  and affirmed in part. 

Judges HEDRICK and MARTIN (Robert M.) concur. 
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STATE O F  NORTH CAROLINA v. STEVEN EDWARDS 

No. 809SC526 

(Filed 4 November 1980) 

1. Criminal Law 5 91- Speedy Trial Act - delay between indictment and initial 
calling of case - dismissal of charge 

The trial court should have granted defendant's motion to dismiss the  
charge against him for failure to  comply with the  Speedy Trial Act where 
defendant was indicted on 20 February 1979; a n  attorney was appointed to 
represent him on 31 May 1979; t h e  case was first calendared for trial a t  the  8 
August 1979 session, a time well beyond the  120 day limitation imposed by 
G.S. 15A-701(a1)(1); the  case ultimately was tried a t  t h e  8 October 1979 
session; and t h e  State  produced no evidence to sustain i ts  burden of going 
forward with evidence to  justify excluding a portion of t h e  period which 
elapsed between defendant's indictment on 20 February 1979 and the  initial 
calling of t h e  case for trial a t  t h e  8 August 1979 session. 

2. Criminal Law 1 91- Speedy Trial Act -other proceedings concerning defendant 
- delay in appointment of counsel - exclusion of time - necessity for cause by 
defendant 

A record indication of a period of delay between indictment and appoint- 
ment of counsel, standing alone, is not sufficient to meet t h e  burden imposed 
on t h e  State  by G.S. 15A-703 of "going forward with evidence" to  show t h a t  a 
period should be excluded from computation under t h e  Speedy Trial Act 
pursuant to  t h e  exemption of G.S. 15A-701(b)(l) for "other proceedings con- 
cerning the  defendant." Rather, there must  also be some factual basis in the  
record for a determination t h a t  t h e  delay in appointing counsel was in  some 
way occasioned by the  defendant to merit  exclusion under this  provision. 

3. Criminal Law 5 91- Speedy Trial Act - delay because of limited court sessions 
The mere taking of judicial notice of t h e  number of court sessions held in 

the  county of venue between indictment and the  first calling of the case for 
trial was not sufficient to  support exclusion from computation under the  
Speedy Trial Act of any  specific "period of delay" pursuant  to G.S. 15A- 
701(b)(8), since there must  be some factual basis in  t h e  record for a deter- 
mination t h a t  t h e  case could not reasonably have been tried during the  
scheduled sessions in  order for such exclusion to apply. 

APPEAL by defendant from Tillery, Judge. Judgment en- 
tered 9 October 1979 in Superior Court, VANCE County. Heard in 
the Court of Appeals 14 October 1980. 

Defendant was indicted for armed robbery on 20 February 
1979. On 2 April 1979 defendant filed pro se a motion and re- 
quest for a speedy trial. Mr. Charles W. Williamson, attorney a t  
law of Henderson, North Carolina, was appointed to represent 
defendant on 31 May 1979. 
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The case was calendared for trial a t  the 8 August 1979 term 
of Vance County Superior Court before Judge Anthony Bran- 
non. When i t  was called for trial a t  t ha t  term, the District 
Attorney orally moved for a continuance citing the absence of a 
witness who was in the State of Alaska. Defense counsel ob- 
jected to the  motion being granted and moved tha t  the case be 
dismissed for failure to comply with the Speedy Trial Act. The 
court denied the motion to dismiss and ordered tha t  the case be 
tried sometime in the calendar year 1979. The order also pro- 
vided tha t  the  time between its entry on 9 August 1979 and 17 
October 1979 be excluded in determining whether a trial had 
been held within the time limits established by G.S. 15A-701. 

The case was tried a t  the 8 October 1979 Session of Vance 
County Superior Court before Judge Bradford Tillery. Prior to 
trial defendant renewed his motion to dismiss for failure to 
comply with the Speedy Trial Act. The motion was denied. 
Defendant was tried by a jury and convicted. 

From a judgment of imprisonment, defendant appeals. 

Attorney General Edmisten, by Assistant Attorney General 
Themas H. Davis, Jr., for the State. 

Harvey D. Jackson, for defendant appellant. 

WHICHARD, Judge. 

G.S. 15A-703 imposes on a defendant charged with a crimi- 
nal offense the burden of proof in supporting a motion to dismiss 
for failure to comply with the time limits for trial specified by 
G.S. 15A-701. I t  gives the State, however, "the burden of going 
forward with evidence in connection with excluding periods 
from computation of time in determining whether or not the 
time limitations . . . have been complied with." G.S. 15A-703. 

I n  S t a t e  v.  R o g e r s ,  49 N.C. App .  337 ,  271  S .E .  
2d 535 (1980) (filed simultaneously herewith) the  trial court 
conducted a hearing on the defendant's motion to dismiss for 
failure to  comply with the  Speedy Trial Act. At the  hearing the 
State offered evidence tending to show tha t  the  defendant 
there had given the State reason to believe she was in the 
process of securing counsel for her  defense during the period 
which the State sought to have excluded from the Speedy Trial 
Act computations. Although the trial court there entered no 
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findings of fact and no conclusions of law, this court found the 
evidence produced by the  State a t  the hearing sufficient to 
support the trial court's ruling tha t  the State had met i ts bur- 
den of going forward with evidence to support the exclusion of 
the period in question. 

[I] By contrast, nothing in the record of this case provides us 
with a factual basis for determining tha t  the  State met the 
burden imposed on i t  by G.S. 15A-703. The defendant was in- 
dicted 20 February 1979. His case was first calendared for trial 
a t  the 8 August 1979 session, a time well beyond the 120 day 
limitation imposed by G.S. 15A-70l(al)(l).~ The case ultimately 
was tried a t  the 8 October 1979 session. The order excluding the 
period between 9 August 1979 and 17 October 1979 because of 
absence of a witness for the  State related to a period when the  
120 days prescribed for trial  already had elapsed. The record 
reveals no evidence produced by the State for the purpose of 
sustaining its burden of going forward with evidence to justify 
excluding a portion or portions of the period which elapsed 
between defendant's indictment on 20 February 1979 and the  
initial calling of the case for trial a t  the 8 August 1979 session. 
In  the absence of such evidence, G.S. 15A-703 mandates dis- 
missal of the charge on motion of the defendant. 

[2] The record does reveal t ha t  counsel was appointed to repre- 
sent defendant on 31 May 1979, 100 days after defendant was 
indicted. Unlike the record in the Rogers case, however, nothing 
in the record here indicates t ha t  the  period of delay in appoint- 
ing counsel was in any way occasioned by the defendant so tha t  
i t  could be excluded under the  statutory exemption for "other 
proceedings concerning the  defendant." G.S. 15A-701(b)(l). A 
record indication of a period of delay between indictment and 
appointment of counsel, standing alone, is not sufficient to meet 
the burden imposed on the  State by G.S. 15A-703 of "going 
forward with evidence'' to show tha t  a period should be ex- 
cluded from computation. There must also be some factual basis 
in the record for a determination tha t  the delay in appointing 
counsel was in some way occasioned by the defendant to merit 
exclusion under this provision. To allow the State to exclude the 

'G.S. 15A-701(al)(l) mandates trial of criminal defendants indicted between 
1 October 1978 and 1 October 1980 within 120 days of indictment if, as here, 
indictment is the last occurrence in a series of events designated in the statute. 
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period of time between indictment and appointment of counsel, 
regardless of the occasion for the delay, could serve to "defeat 
the very principles of speedy trial which the statute seeks to 
protect." State v. Ward, 46 N.C. App. 200,205,264 S.E. 2d 737,740 
(1980). 

[3] The record also indicates t ha t  the trial court here took 
judicial notice "that there had been four regularly scheduled 
sessions of Vance County Criminal Superior Court between the 
February term, when the Grand Jury  found a t rue  bill, and the 
August term, when the  case was first called for trial." I t  made 
no findings, however, relating to the court's ability to t ry  this 
case during those four scheduled sessions. G.S. 15A-701(b)(8) 
provides for the exclusion of "[alny period of delay occasioned 
by the venue of the defendant's case being within a county 
where due to limited number of court sessions scheduled for the 
county, the time limitations of this section cannot reasonably 
be met." The mere taking of judicial notice of the number of 
court sessions held in the county of venue between indictment 
and the first calling of the case for trial was not sufficient to 
support exclusion from computation under the Speedy Trial 
Act of any specific "period of delay." Some factual basis in the 
record for a determination tha t  the case could not reasonably 
have been tried during the scheduled sessions was also re- 
quired. 

The record here contains no factual basis for a finding tha t  
the State met its burden of going forward with evidence to 
support exclusion of a portion or portions of the period which 
elapsed between defendant's indictment on 20 February 1979 
and the first calling of the case for trial a t  the 8 August 1979 
Session. Consequently, the judgment entered against defend- 
ant  must be vacated and the case remanded to the Superior 
Court of Vance County for entry of an order granting defend- 
ant's motion t o  dismiss for failure to  comply with the Speedy 
Trial Act. The trial court should consider the factors set forth in 
G.S. 15A-703 in determining whether the order should be en- 
tered with or without prejudice. 

This disposition of the case renders unnecessary considera- 
tion of defendant's other assignments of error. 

Vacated and remanded. 

Judges CLARK and WEBB concur. 
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GUILFORD COUNTY AND CITY OF HIGH POINT, PLAINTIFFS V. CLAR- 
ENCE C. BOYAN AND WIFE, MARGARET W. BOYAN; L E E  F. STACK- 
HOUSE, TRUSTEE FOR CLARENCE C. BOYAN AND WIFE, MARGARET W. 
BOYAN; JIMMY D. RIDGE; AND PIEDMONT HARDWOOD LUMBER 
COMPANY, DEFENDANTS 

No. 8018DC386 

(Filed 4 November 1980) 

1. Municipal Corporations 8 28- lien for water and sewer assessment - prior 
identical action dismissed with prejudice - lien not enforceable 

Plaintiff city could not enforce a lien for a n  assessment against a lot 
where plaintiff had previously brought a n  action to enforce a lien based on 
the identical assessment; the  previous action was terminated by plaintiff's 
takinga voluntary dismissal with prejudice; and a third party purchased the  
lot before t h e  dismissal was amended to show it was without prejudice. 

2. Municipal Corporations 8 28- lien for water and sewer assessment - bona fide 
purchaser of land for value 

In  a n  action to enforce a lien for water  and sewer assessments, there was 
no merit to plaintiffs contention t h a t  one defendant was not a bona fide 
purchaser for value of the  land in question, since testimony by the original 
owner t h a t  he sold the  property to the  third person supported a finding t h a t  
the  third person gave value for the  property, and the  fact t h a t  the public 
record showed the  previous action for enforcement of the  lien had been 
dismissed with prejudice supported the  finding tha t  t h e  third person was a 
bona fide purchaser. 

3. Municipal Corporations 8 28- lien for water and sewer assessment - attorney 
fee not part of costs in action to recover 

In  a n  action to enforce a lien for water and sewer assessments where 
plaintiff had previously brought a n  action to enforce a lien based on the 
identical assessment which was terminated by plaintiff's taking a voluntary 
dismissal with prejudice, t h e  trial court did not abuse i ts  discretion by not 
allowing a n  attorney's fee to  be taxed a s  part  of the  costs. G.S. 105-374(i). 

APPEAL by plaintiff City of High Point from Pfaff, Judge. 
Judgment entered 7 December 1979 in District Court, GUILFORD 
County. Heard in the Court of Appeals 14 October 1980. 

This is the second time the matters in controversy in this 
case have been to this Court. See Guilford County v. Boyan, 42 
N.C. App. 627,257 S.E. 2d 463 (1979). This action was commenced 
on 24 January 1975 to foreclose liens for taxes and water and 
sewer assessments. The claims for tax liens have been settled 
and are  not involved in this appeal. The defendants pled tha t  
the claim to enforce a lien for the water and sewer assessments 
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was res judicata and barred. I t  was established by the plead- 
ings and admissions tha t  a n  action was commenced in Novem- 
ber 1970 by the City of High Point against the  defendants 
Boyan for the  assessments involved in the case sub judice. On 5 
October 1971 the plaintiff took a voluntary dismissal with prej- 
udice pursuant to G.S. 1A-1, Rule 41(a)(l)(i). The defendants 
Boyan, by warranty deed recorded on 31 December 1974, con- 
veyed the property upon which the lien was claimed to the 
defendant Jimmy D. Ridge. On 5 October 1976, the court allowed 
the plaintiffs motion to amend the dismissal taken on 5 October 
1971 to read tha t  i t  was "without prejudice." 

On 12 October 1979, the plaintiff made a motion for sum- 
mary judgment upon which the court did not rule. The case was 
tried by the court without a jury. After hearing the evidence, 
the court found as  a fact tha t  Jimmy D. Ridge was a bona fide 
purchaser for value. I t  concluded that,  a t  the  time of the pur- 
chase of the property, the voluntary dismissal with prejudice was 
a final judgment, and tha t  the City of High Point was not 
entitled to  a lien. The action was dismissed. Plaintiff City of 
High Point appealed. 

Hugh C. Bennett ,  Jr. for plaintiff appellant. 

Boyan  and Loadholt, by Clarence C. B o y a n  and Kathleen 
N i x  Loadholt, for Clarence C. B o y a n  and Margaret W. Boyan,  
and W. Edmund  Lowe, f o r J i m m y  D. Ridge, defendant appellees. 

WEBB, Judge. 

The plaintiff City of High Point brings forward three 
assignments of error. I t  first contends the court erred by not 
ruling on its motion for summary judgment. We do not believe 
this assignment of error presents any question for review. The 
case was tried. This eliminated the need for a hearing on the 
motion for summary judgment. 

[I] The plaintiffs second assignment of error is to the judg- 
ment dismissing the action. An action to enforce a lien for an  
assessment is an  action in rem. A personal judgment cannot be 
had against the  landowner. Charlotte v. Kavanaugh, 221 N.C. 
259, 20 S.E. 2d 97 (1942); Webster, Real Es ta te  Law in North 
Carolina, O 372, p. 501 (1971). If any judgment may be had it 
must be against the  property. The question posed by this 
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assignment of error is whether the City of High Point may 
enforce a lien for an assessment against a lot when the City has 
previously brought an  action to enforce a lien based on the 
identical assessment, the  previous action has been terminated 
by the City's taking a voluntary dismissal with prejudice and a 
third party has purchased the lot before the dismissal was 
amended to show it was without prejudice. We hold tha t  the City 
may not enforce such a lien. Jimmy D. Ridge had a right to rely 
on the entry of a dismissal with prejudice a t  the time he pur- 
chased the property, and he may use this dismissal to support a 
plea of res judicata a s  to the  enforcement of a lien against his 
property. Since a n  action to  enforce a lien for an  assessment is 
a n  in rem action, the  court properly dismissed the action 
against the Boyan defendants who no longer had an  interest in 
the property. 

[2] The plaintiff excepted and assigned error to the court's 
finding tha t  Jimmy D. Ridge was a bona fide purchaser for 
value. Clarence C. Boyan testified tha t  he sold the property to 
Jimmy D. Ridge. This evidence supports a finding tha t  Jimmy 
D. Ridge gave value for the property. The fact tha t  the public 
record showed the previous action had been dismissed with 
prejudice supports the finding tha t  Jimmy D. Ridge was a bona 
fide purchaser. 

Plaintiff contends tha t  Seattle v. Kelleher, 195 U.S. 351'25 S. 
Ct. 44,49 L.Ed. 232 (1904) is precedent for a holding tha t  Jimmy 
D. Ridge cannot be a bona fide purchaser for value. In Kelleher 
there had been no action to enforce the  assessment which was 
terminated with a final judgment. That distinguishes i t  from 
the case sub judice. 

[3] The plaintiffs last assignment of error is to the court's 
failure to allow a reasonable attorney's fee. G.S. 105-374(i) gives 
the court the power in i ts discretion to  allow a reasonable attor- 
ney's fee to be taxed as  a part  of the costs in actions to foreclose 
tax  liens. In  this action the costs were taxed against the plain- 
tiff. We hold the court did not abuse its discretion by not allow- 
ing a n  attorney's fee to be taxed a s  part  of the costs. 

Affirmed. 

Judges CLARK and WHICHARD concur. 
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LOUIS FRANCIS. JR.  v. JAMES RODNEY BRICKHOUSE 

No. 801SC295 

(Filed 4 November 1980) 

Automobiles 5 s  62, 83, 89.1- striking pedestrian in  parking lot -negligence and 
contributory negligence as  jury questions - last clear chance 

In  a n  action to recover for personal injury sustained by plaintiff when he  
was struck by defendant in  a parking lot, t h e  trial court erred in directing 
verdict for defendant and should have submitted to  the  jury issues a s  to 
defendant's negligence in accelerating his automobile in the  parking lot 
when he  saw a pedestrian, a s  to  plaintiff's contributory negligence in  walk- 
ing across t h e  driveway of t h e  parking lot without taking a second look after 
he saw defendant turning a t  t h e  back of t h e  lot, and a s  to  last clear chance 
since the  lot was 195 feet deep and i t  was for the  jury to decide whether 
defendant, by t h e  exercise of reasonable vigilance, could have avoided hit- 
t ing plaintiff who, due to his inattention, had placed himself in a position of 
helpless peril. 

APPEAL by plaintiff from Barefoot, Judge. Judgment en- 
tered 30 November 1979 in Superior Court, CHOWAN County. 
Heard in the Court of Appeals 18 September 1980. 

This is an  action for personal injury. The plaintiff was 
struck by an  automobile driven by the defendant in the lot of P 
and Q Supermarket in Edenton, North Carolina, a t  approx- 
imately 10:15 p.m. on 12 November 1978. The evidence showed 
tha t  defendant drove his automobile into the parking lot from 
Broad Street. The automobile was stopped heading in a n  
easterly direction toward the back of the parking lot. The plain- 
tiff stood on the passenger side of the automobile and had a 
conversation with defendant's fiance who was seated on the 
passenger side. At this time, the defendant was seated on the 
driver's side of the automobile and was talking to some young 
men. Plaintiff testified tha t  he drank two cans of beer earlier 
tha t  day but had nothing to drink after he arrived a t  the park- 
ing lot a t  approximately 7:30 p.m. Plaintiff testified further 
tha t  after he finished talking to defendant's fiance, he left 
"what would be the main driveway" in the parking lot and "was 
just standing around talking." He saw the defendant's auto- 
mobile turning a t  the back of the lot a s  if to head back toward 
Broad Street. He did not look toward the back of the lot again 
but started walking across the lot. After he had walked approx- 
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imately eight feet, he was struck by the automobile being 
driven by the  defendant. 

Adrian Britton Phelps testified tha t  she was riding with 
her former husband past the parking lot when she saw the 
plaintiff lying on the ground. They continued riding and re- 
turned to the  parking lot a few minutes later. She testified over 
objection tha t  she talked to  the defendant's fiance who told her 
tha t  the defendant saw Joe Twiddy in the parking lot and "just 
kidding" he accelerated the automobile, tha t  Twiddy stepped 
back and before the defendant could brake the automobile, i t  
struck the plaintiff. 

The defendant offered evidence tha t  he was driving a t  a 
speed of 15 to 20 miles a n  hour, tha t  plaintiff was under the 
influence of alcohol and jumped in front of the automobile. 

At the close of all the evidence, the court directed a verdict 
for the defendant. 

Pritchett, Cooke and Burch, by William W. Pritchett, Jr., for 
plaintiff appellant. 

Leroy, Wells, Shaw, Hornthal, Riley and Shearin, by Dewey 
W. Wells, for defendant appellee. 

WEBB, Judge. 

We note a t  the outset t ha t  the testimony of Adrian Britton 
Phelps as  to what the defendant's fiance told her  is hearsay and 
should have been excluded. I t  was not admissible as  a spon- 
taneous utterance. See 1 Stansbury's N.C. Evidence § 164, p. 554 
et seq. (Brandis rev. 1973). In determining whether the defend- 
ant's motion for a directed verdict was properly allowed, we 
must consider this evidence although i t  was erroneously admit- 
ted. Beal v. Supply Co., 36 N.C. App. 505,244 S.E. 2d 463 (1978). 
We hold tha t  considering the evidence in the most favorable 
light to the plaintiff, the jury could conclude tha t  by accelerat- 
ing his automobile when he saw Joe Twiddy, the defendant did 
something which a reasonable man would not have done which 
was a proximate cause of the plaintiffs injuries. In  the light 
most favorable to the plaintiff, we hold tha t  when the plaintiff 
saw the defendant's automobile turning a t  the back of the 
parking lot and walked across the driveway of the  lot without 
looking back again, this was something a reasonable man would 
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not have done. See Brooks v. Boucher, 22 N.C. App. 676,207 S.E. 
2d 282, cert. denied, 286 N.C. 211,209 S.E. 2d 319 (1974). Taking 
into account the plaintiffs evidence tha t  defendant accelerated 
his automobile when he saw Joe Twiddy, we hold tha t  all the 
evidence does not so clearly establish the plaintiff's negligence 
as a proximate cause of the collision tha t  the jury could reach 
no other conclusion. This makes contributory negligence an  
issue for the jury. See Ragland v. Moore, 299 N.C. 360,261 S.E. 2d 
666 (1980). Even if t h e  plaintiff had been looking a t  the  
approaching automobile, the sudden acceleration could have 
caused the injuries. In  t ha t  case we cannot say the failure to 
look would be a cause without which the collision would not 
have occurred. 

We also hold the court should have submitted a n  issue to the 
jury a s  to the last clear chance. The parking lot was 195 feet 
deep. The defendant turned his automobile a t  the back of the lot 
and started driving toward the front of the lot. There is evi- 
dence in the record tha t  the plaintiff started walking across the 
driveway of the  lot and was inattentive to the danger. We be- 
lieve it is a jury question a s  to whether the defendant, by the 
exercise of reasonable vigilance could have avoided hitting the 
plaintiff, who, due to his inattention, had placed himself in a 
position of helpless peril. See Exum v. Boyles, 272 N.C. 567,158 
S.E. 2d 845 (1968). 

For reasons stated in this opinion, the judgment directing a 
verdict in favor of plaintiff is reversed. 

Reversed. 

Judges VAUGHN and MARTIN (Robert M.) concur. 

MEREDITH HINSON BAGGETT v. ELBERT L. PETERS, JR., 
COMMISSIONER, DIVISION OF MOTOR VEHICLES 

No. 804SC397 

(Filed 4 November 1980) 

Automobiles 1 2- driver's license - probation - accumulation of three points - 
points assessed as of date of commission of offense 

In determining whether there has been a violation of a condition of 
probation of a driver's license that the licensee not accumulate as many as 
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three points during t h e  probation period, G.S. 20-16(c) requires the  Division 
of Motor Vehicles to assign points to  t h e  licensee's record for traffic convic- 
tions a s  of t h e  date  of the  offense. Therefore, petitioner's license was proper- 
ly suspended for a probation violation where four points were assigned to his 
driving record for two traffic offenses committed within the  period of proba- 
tion, although one conviction was not obtained until after his probation had 
expired. 

APPEAL by respondent from Rouse, Judge. Judgment en- 
tered 26 February 1980 in Superior Court, SAMPSON County. 
Heard in the Court of Appeals 15 October 1980. 

Respondent suspended petitioner's driver's license pur- 
suant to G.S. 20-16 for a probation violation. Petitioner then 
applied for a hearing in the Superior Court. The court found 
tha t  petitioner had not violated his probation and ordered im- 
mediate restoration of his driving privileges. 

The facts a r e  undisputed. Petitioner was convicted of 
speeding a t  70 m.p.h. in a 55 m.p.h. zone on 20 June 1977 and, 
within a year, was also convicted of reckless driving on 3 May 
1978. His driver's license was, therefore, subject to suspension 
under G.S. 20-16(a)(9). Hearings officer, J.L. Jackson, Jr., 
ordered probation in lieu of a sixty-day suspension. 

Petitioner agreed to the following conditions for probation: 
tha t  he not accumulate as  many a s  three points, tha t  he not be 
convicted of exceeding the speed limit by more than  15 miles per 
hour and in excess of 55 miles per hour, and tha t  he not be 
convicted of any other speeding violation over 55 miles per hour 
and in excess of 15 miles per hour over the speed limit. The 
probation agreement further provided tha t  violation of any of 
these terms would result in revocation or suspension of driving 
privileges for sixty days. The probationary period was from 22 
June  1978 to 22 February 1979. Petitioner committed two 
offenses within this period. He exceeded a safe speed on 26 
September 1978 and 21 December 1978. He was convicted for the 
first offense in the Wilson District Court on 27 October 1978. He 
was convicted for the second offense in Clinton District Court 
on 23 April 1979. Four points were assigned to his drivingrecord 
as a result of these offenses. 

On 14 May 1979, respondent sent  petitioner an  official 
notice and record of suspension of his driving privilege. The 
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basis for the suspension was petitioner's accumulation of more 
than three points during probation. In  a subsequent hearing 
pursuant to G.S. 20-25, the Superior Court restored petitioner's 
license in i ts order of 26 February 1980 from which respondent 
now appeals. 

Attorney General Edmisten, by Deputy Attorney General 
William W. Melvin and Associate Attorney Jane P. Gray, for 
respondent appellant. 

Paderick, Warrick, Johnson and Parsons, by W. Douglas 
Parsons, for petitioner appellee. 

VAUGHN, Judge. 

The sole issue in this appeal is whether petitioner accumu- 
lated as  many a s  three points in traffic violations during the 
probationary period. Respondent's chief exception is to the 
court's conclusion a s  a matter of law 

That the provisions of North Carolina General Statute 20- 
16(c) providing for the assignment of points as  of the date of 
the commission of the offense, applies only to the provisions 
of North Carolina General Statute  20-16(a)(5) through 
(a)(ll), and does not apply to the  accumulation of three or 
more points during a period of probation, which constitutes 
a violation of the conditions of probation. 

This ruling was erroneous, and we reverse. 

Petitioner's contention is tha t  where the  legislature "in- 
tended a sanction to be based on commission dates, they also 
clearly expressed SO." This is true. G.S. 20-16(a)(l), (7); see also 
Snyder v. Scheidt, Comr. of Motor Vehicles, 246 N.C. 81,97 S.E. 
2d 461 (1957). I t  is also t rue tha t  the  legislature speaks in terms 
of conviction dates for other offenses. G.S. 20-16(a)(8)-(10a). We 
are not, however, concerned with the  authority of the Division 
of Motor Vehicles to suspend the  license of a n  operator under 
G.S. 20-16(a) in this case. I t  is uncontested tha t  petitioner's 
license was duly subject to suspension on 22 June 1978 because 
he had been convicted, within a period of twelve months, of 
speeding in excess of 55 m.p.h. and reckless driving. G.S. 20- 
16(a)(9). In  t ha t  situation, the Division could not order suspen- 
sion unless there were two convictions within the period. I t  is to 
be distinguished from the question a t  bar  where the Division 
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seeks only to enforce the unexpired period of the original sus- 
pension because of a probation violation. In  this context, G.S. 
20-16(c) is the controlling authority. 

I t  is a n  elementary rule of statutory construction tha t  
words must be given their clear and plain meaning in light of 
discernible legislative intent. Mazda Motors v. Southwestern 
Motors, 296 N.C. 357,250 S.E. 2d 250 (1979); Food House, Znc. v. 
Coble, Sec. of Revenue, 289 N.C. 123, 221 S.E. 2d 297 (1976). In  
precise language, G.S. 20-16(c) requires the Division to assign 
points to a driver's record for traffic convictions a s  of the date of 
the commission of the offense. The statute simply prevents 
assessment of points until after conviction so the driver may first 
contest the charge. Nevertheless, upon conviction, the assess- 
ment of points relates back to the date the offense was com- 
mitted. 

G.S. 20-16(c) also provides t ha t  the Division, in i ts discre- 
tion, may substitute a period of probation for suspension. Specif- 
ically, it states t ha t  "[alny violation of probation during the 
probation period shall result in a suspension for the unexpired 
remainder of the suspension period. Any accumulation of three 
or more points under this subsection during a period of proba- 
tion shall constitute a violation of the condition of probation." 
Respondent argues tha t  for purposes of finding a probation 
violation, points accumulate in the  same way tha t  they are 
assigned. We agree. The statute refers to the accumulation of 
points "under this subsection." Subsection (c) assigns points as  
of the commission date. The legislature has, therefore, plainly 
indicated tha t  during probation, points accumulate a s  they are  
assigned. 

Petitioner committed two traffic offenses well within the 
period of probation. I t  is irrelevant tha t  the second conviction 
was not entered until after his probation had expired. When the 
conviction was entered, points were assigned to his record as  of 
the commission date under G.S. 20-16(c). Four points were 
assigned to his driving record which were effective for the 
probationary period. Thus, petitioner violated the  probation 
condition tha t  he not accumulate a s  many a s  three points. The 
Division of Motor Vehicles properly suspended his driving priv- 
ileges for the unexpired remainder of the suspension period, 
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and it was error for the court to order restoration of those 
privileges. 

In conclusion, we note that our interpretation of the stat- 
ute is consistent with i ts policy. The hearing officer decided to 
place petitioner "on strict probation tha t  it might serve as a 
deterrent to any further Motor Vehicle violations." I t  does not 
seem tha t  petitioner was effectively deterred. We must agree 
with respondent t ha t  if points accumulated as  of the conviction 
date, "individuals during probation who were arrested for a 
traffic violation, could postpone their trials to a date beyond the 
period of probation, and thus  escape the effect of the sanction." 
Such a result would surely erode the policy of G.S. 20-16(c) 
which is to encourage the Division to order probation instead of 
suspension when i t  is a reasonable enforcement alternative. 

The judgment appealed from is reversed. 

Reversed. 

Judges MARTIN (Harry C.) and WELLS Concur. 

JOSEPH BURTON, PETITIONER V. NEW HANOVER COUNTY ZONING 
BOARD O F  ADJUSTMENT UNDER THE ZONING ORDINANCE OF NEW 
HANOVER COUNTY, TED GLOD, CHAIRMAN; EZRA HESTER, WILLIAM 
CRUMPLER, JOHN MAYE, AND KENNETH WILLIAMSON, RESPONDENTS 

No. 805SC389 

(Filed 4 November 1980) 

1. Municipal Corporations !i 31- decision of county zoning board of adjustment - 
judicial review - sufficiency of record 

There is no merit  to  petitioner's contention t h a t  the  superior court erred 
in  finding t h a t  a n  order of a county zoning board of adjustment was sup- 
ported by t h e  evidence on t h e  ground t h a t  the  court did not have a complete 
record before i t  since (1) t h e  applicable statute, G.S. 160A-388, contains no 
requirement t h a t  a "complete" record be submitted to  t h e  superior court for 
review, and (2) t h e  record before the  superior court was a full and complete 
record of the  proceedings where it  contained the  minutes of a 12 June  
meeting of t h e  zoning board of adjustment; t h e  board deferred i ts  decision 
until  the  10 July meeting; t h e  record contains the  minutes and transcript of 
t h e  10 July meeting, a t  which petitioner's counsel was allowed to review 
previous testimony before t h e  board and a t  which the  board made findings of 
fact and conclusions; t h e  record contains the  minutes of a 7 August meeting 
a t  which the  board formally adopted a summary of the  evidence presented 
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and i ts  findings of fact; the  transcripts of t h e  12 J u n e  and 7 August meetings 
were not necessary since t h e  minutes clearly reflected what  occurred and 
petitioner was permitted a t  t h e  10 Ju ly  meeting to review testimony from 
the  12 J u n e  meeting. 

2. Municipal Corporations § 30.21- hearing before board of adjustment - rules of 
evidence 

A municipal board of adjustment is  not strictly bound by formal rules of 
evidence a s  long a s  t h e  party whose rights a re  being determined h a s  t h e  
opportunity to  cross-examine adverse witnesses and to offer evidence in 
support of his position and in rebuttal of his opponent's. However, absent a 
stipulation or  waiver, a board of adjustment may not base critical findings of 
fact a s  to  t h e  existence or nonexistence of a nonconforming use on unsworn 
statements. 

Municipal Corporations 5 30.21- hearing before board of adjustment - waiver 
of sworn testimony - absence of prejudice from hearsay evidence 

Petitioner waived his right to  insist upon sworn testimony in a hearing 
before a county zoning board of adjustment where his counsel made no 
objection to t h e  board's failure to  administer oaths to  t h e  witnesses and all of 
petitioner's evidence consisted of unsworn testimony. Furthermore, peti- 
tioner was not prejudiced by the  admission of hearsay or other "improperly 
introduced" evidence where petitioner's counsel had ample opportunity to  
cross-examine adverse witnesses and to offer evidence in  petitioner's behalf. 

APPEAL by petitioner from Bruce, Judge. Order entered 27 
November 1979 in Superior Court, NEW HANOVER County. 
Heard in the  Court of Appeals on 15 October 1980. 

This is a n  appeal from a n  order entered by the superior 
court affirming the 7 August 1979 decision of the New Hanover 
County Zoning Board of Adjustment, which in turn  upheld the 
decision of the  New Hanover County Building Inspector tha t  
petitioner had extended the non-conforming use of his property 
in violation of the New Hanover County Zoning Ordinance. 

Crossley and Johnson, by Robert W. Johnson, for the peti- 
tioner appellant. 

Murchison, Fox and Newton, by Joseph 0. Taylor, Jr., and 
James C. Fox, for the respondent appellees. 

HEDRICK, Judge. 

[I] By his first assignment of error, petitioner contends tha t  
the trial judge erred in reviewing the  record and finding the 
order of the  Board of Adjustment to be supported by the evi- 
dence when the  court did not have a complete record before it. 



N.C. App.] COURT O F  APPEALS 44 1 

Burton v. Zoning Board of Adiustment 

This assignment of error is primarily based upon Exception No. 
1 which pertains to the following stipulation made by the par- 
ties on 20 November 1979: 

I t  is stipulated tha t  the attached papers are t rue and 
accurate records of the New Hanover County Board of 
Zoning Adjustment and are  complete except tha t  it does 
not contain a verbatim transcript of the testimony taken a t  
the June  12, 1979 hearing in this matter, but there is a 
transcript of the testimony taken a t  the July 10, 1979, 
meeting. 

Based on this stipulation, petitioner argues tha t  the superior 
court violated G.S. § 150A-47 which in pertinent part  provides: 

Within 30 days after receipt of the copy of the petition for 
review, . . . the agency shall transmit to the reviewing 
court the  original or a certified copy of the  entire record of 
the proceedings under review. 

We disagree. First  of all, we note t ha t  the cited section, part  of 
the Administrative Procedure Act (Chapter 150A), does not 
apply to decisions made by town boards, including boards of 
adjustment. G.S. § 150A-2(1); Coastal Ready-Mix Concrete Co., 
Znc. v. Board of Commissioners, 299 N.C. 620, 265 S.E. 2d 379 
(1980). The appropriate statute for our purposes is G.S. § 160A- 
388, which contains no parallel requirement tha t  a "complete" 
record be submitted to the superior court for review. See G.S. § 
160A-388(e). Nevertheless, in our opinion the record before the 
superior court was a full and complete record of the proceed- 
ings. The record contained the minutes of the  12 June 1979 
meeting of the Zoning Board of Adjustment, a t  which the Board 
heard testimony on petitioner's appeal, but because of "insuffi- 
cient information on the kind of business" petitioner was con- 
ducting on the  property, a decision was deferred until the  10 
July 1979 meeting of the Board. The record further contains the 
minutes and a transcript of the 10 July 1979 meeting, a t  which 
counsel for petitioner was allowed to review previous testimony 
before the Board, and a t  which the Board, after hearing exten- 
sive testimony from both sides, made findings of fact and con- 
cluded tha t  the decision of the building inspector should be 
affirmed. In  addition, the record contains the minutes of the 7 
August 1979 meeting of the  Board, a t  which the Board formally 
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adopted a summary of the  evidence presented and its findings 
of fact. Obviously, transcripts of the 12 June 1979 and 7 August 
1979 meetings are  not necessary, as  the minutes clearly reflect 
what occurred, and petitioner could not have been prejudiced 
by the omission of a transcript of the 12 June 1979 meeting, 
since he was allowed to review the  testimony from tha t  meeting 
a t  the 10 July 1979 meeting. Additionally, petitioner never com- 
plained about the inadequacy of the record until just prior to 
the hearing in the superior court. Furthermore, the  decision of 
the Board was amply supported by the evidence in the record 
from the 10 July 1979 meeting. Petitioner's first assignment of 
error is therefore without merit. 

[2] By his second, third, fourth, sixth, seventh, and ninth 
assignments of error, petitioner argues tha t  the court erred in 
not reversing the Board's decision since the decision was not 
supported by competent evidence. Specifically, petitioner con- 
tends tha t  "[A111 evidence contained in the record sent up to the 
Superior Court for review was either (1) unsworn testimony; (2) 
newspapers, letters, and petitions which were hearsay; or (3) 
exhibits which had not been properly introduced under the 
rules of evidence . . . " and thus  was incompetent to  support the 
Board's decision. We disagree. Local boards, such a s  municipal 
boards of adjustment, are  not strictly bound by formal rules of 
evidence, as  long as  the party whose rights are  being deter- 
mined has the opportunity to cross-examine adverse witnesses 
and to offer evidence in support of his position and in rebuttal of 
his opponent's. Humble Oil & Refining Co. v. Board of Alder- 
men, 284 N.C. 458,202 S.E. 2d 129 (1974). Absent a stipulation or 
waiver, however, a board of adjustment may not base critical 
findings of fact a s  to the existence or non-existence of a non- 
conforming use on unsworn statements. Humble Oil & Refining 
Co. v. Board ofAldermen, supra; Jarrell v. Board of Adjustment, 
258 N.C. 476, 128 S.E. 2d 879 (1963). 

[3] Nevertheless, a party may waive his right to  insist t ha t  
witnesses in a proceeding before a board of adjustment should 
be placed under oath, especially when he fails to object to un- 
sworn testimony a t  the  hearing. Craverv. Board ofAdjustment, 
267 N.C. 40,147 S.E. 2d 599 (1966). In  the present case, none of 
the witnesses who testified a t  the Board's hearings were sworn. 
Petitioner, however, made no objection to the Board's failure to 
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administer oaths to those testifying. Also, petitioner was repre- 
sented by counsel, and had ample opportunity to cross-examine 
adverse witnesses and to  offer evidence in his own behalf. 
Moreover, all the evidence in support of petitioner was unsworn 
testimony, and he therefore has no reason to complain about his 
opponent's use of such testimony. In our view, petitioner 
waived his right to insist upon the use of sworn testimony, and 
thus the Board's findings of fact could be based upon unsworn 
testimony. In addition, petitioner had sufficient opportunity to 
protect his right to offer evidence and cross-examine witnesses, 
and as a result he has not been prejudiced by the admission of 
hearsay or "improperly introduced" evidence. Consequently, 
the evidence presented was competent and since we have 
already found tha t  the evidence in the record was sufficient to 
support the Board's decision, these assignments of error are 
meritless. 

Affirmed. 

Judges ARNOLD and HILL concur. 

STATE OF NORTH CAROLINA v. BOBBY MURPHY 

No. 808SC545 

(Filed 4 November 1980) 

1. Robbery § 4.2- common law robbery - sufficiency of evidence 
The State's evidence was sufficient for submission to the  jury on the 

issue of defendant's guilt of common law robbery where the  victim testified 
t h a t  he knew t h e  defendant and identified defendant a s  one of t h e  four men 
who chased him, struck him i n  t h e  head, and took his money, although t h e  
victim did not know which of t h e  four struck him in the  head or which one 
actually took his money. 

2. Criminal Law § 86.5- impeachment of defendant - prior criminal acts or de- 
grading conduct 

The trial court in a robbery case properly permitted the  prosecutor to 
cross-examine defendant for impeachment purposes about defendant's use 
of drugs and his efforts to  forge a prescription for drugs. 

APPEAL by defendant from Peel, Judge. Judgment entered 
20 February 1980 in Superior Court, WAYNE County. Heard in 
the Court of Appeals 15 October 1980. 
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Defendant was convicted of common law robbery and 
assault inflicting serious injury. The trial court disregarded the 
assault verdict and sentenced the defendant to a term of impris- 
onment on the common law robbery charge. The state's evi- 
dence showed tha t  defendant and three other persons chased 
after the prosecuting witness, Willie Taylor, about 1:30 in the 
nighttime. Willie was on his way home. He ran; they caught him 
and "clogged" him beside the head. Willie fell down and they 
took $30 or $35 from his pocketbook in his pants pocket. Willie 
was bleeding and was taken to the hospital where he stayed for 
a week. Willie knew tha t  defendant was one of the  four men but 
did not know the others. 

Defendant's evidence showed tha t  he remembered the day 
in question. I t  was Saturday and he was sick and in no shape to 
do anything. October 3rd was defendant's birthday and he had 
been given ten pints of wine tha t  he drank on Friday afternoon 
before the day of the alleged robbery. He was a t  his sister's 
house all day Saturday and went to bed about 11:OO. On Sunday, 
he still was in the house all day. He did not assault Willie. 

From the judgment, defendant appeals. 

Attorney General Edmisten, by Assistant Attorney General 
Marilyn R. Rich, for the State. 

Hulse & Hulse, by Donald M. Wright, for defendant. 

MARTIN (Harry C.), Judge. 

[I] Defendant argues first that the evidence was insufficient to 
carry the state's case to the jury and tha t  the trial court erred 
in denying his motion to dismiss. I t  is familiar law tha t  upon 
this motion the  court has the duty to consider the evidence in 
the light most favorable to the state, and give the state the 
benefit of all reasonable inferences t ha t  may be gathered from 
it. The evidence must be deemed t rue  and discrepancies and 
contradictions are  disregarded. State v. Witherspoon, 293 N.C. 
321,237 S.E. 2d 822 (1977). However, there must be substantial 
evidence of all material elements of the  crime charged to with- 
stand the motion to dismiss. State v. Rigsbee, 285 N.C. 708,208 
S.E. 2d 656 (1974); State v. Spellman, 40 N.C. App. 591,253 S.E. 
2d 320, disc. rev. denied, 297 N.C. 616 (1979). Circumstantial 
evidence as well a s  direct evidence may be considered upon 
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such motion. State v. McKnight, 279 N.C. 148, 181 S.E. 2d 415 
(1971); State v. Johnson, 199 N.C. 429, 154 S.E. 730 (1930). 

Applying these rules to the evidence in this case, we find 
plenary evidence to withstand defendant's motion to dismiss. 
The evidence clearly shows that Willie Taylor knew the defend- 
ant  and identified him as  one of the  four men who ran after 
him and robbed him. Defendant was not merely present; he 
actively participated in the robbery by chasing Willie. True it is, 
Willie did not know which of the four "clogged" him in the head 
or which one took his money. This does not defeat the state's 
case. All four men were there, acting together in concert with a 
common plan and purpose to rob their victim. Under these 
circumstances it is not essential to the state's case tha t  it prove 
who struck the blow or took the money. All participants are 
equally guilty in the eyes of the law. State v. Westbrook, 279 N.C. 
18,181 S.E. 2d 572 (1971), death sentence vacated, 408 U.S. 939,33 
L. Ed. 2d 761 (1972); State v. Lovelace, 272 N.C. 496,158 S.E. 2d 
624 (1968). In  order to show a community of unlawful purpose, it 
is not necessary to show an  express agreement or understand- 
ing between the parties, nor is it necessary tha t  it be shown by 
positive or direct evidence. I ts  existence may be inferred from 
all the circumstances accompanying the doing of the unlawful 
act, and from the conduct of defendant subsequent to the crim- 
inal act. Preconcert or a community of purpose may be shown 
by circumstances as  well as  by direct evidence. State v. Sanders, 
288 N.C. 285,218 S.E. 2d 352 (l975), cert. denied, 423 U.S. lOgl,47 
L. Ed. 2d 102 (1976); State v. Westbrook, supra. There is ample 
evidence to show tha t  defendant was present and actively en- 
gaged with his three cohorts in the chasing and robbing of Willie 
Taylor. State v. Mitchell and State v. McKinxie, 6 N.C. App. 755, 
171 S.E. 2d 74 (1969). We also hold the evidence is sufficient for a 
rational trier of fact to find defendant guilty beyond a reason- 
able doubt of the  crime of common law robbery according to the 
standards of Jackson v. Virginia, 443'U.S. 307,61 L. Ed. 2d 560, 
rehearing denied, 62 L. Ed. 2d 126 (1979). The assignment of 
error is overruled. 

[2] Defendant contends the trial court erred in allowing the 
prosecuting attorney to ask certain questions of defendant on 
cross-examination. These questions were for the purpose of 
impeachingdefendant. They related to defendant's use of drugs 
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and his efforts t o  forge a prescription for drugs. We hold t h e  
questions were proper. It is permissible, for t h e  purposes of 
impeachment, to  cross-examine a defendant about disparaging 
acts he  may have committed, both a s  to  criminal acts and to  
degrading acts. Sta te  v. Williams, 279 N.C. 663, 185 S.E. 2d 174 
(1971); State v. Page, 31 N.C. App. 740,230 S.E. 2d 433 (1976). The 
assignment of error i s  overruled. 

We have carefully examined defendant's other assignments 
of error as  to  his post-verdict motions and t h e  signing of t h e  
judgment, and they a r e  overruled. 

No error. 

Judges VAUGHN and  WELLS concur 

PHYLLIS D. DWORSKY AND HUSBAND, LEON DWORSKY v. THE 
TRAVELERS INSURANCE COMPANY. A CORPORATION 

No. 8014SC349 

(Filed 4 November 1980) 

1. Appeal and Error § 6.2- denial of discovery motion - no appeal 
In  plaintiffs' action to  recover hospital and medical expenses which 

defendant refused to pay where plaintiffs sought to compel production of a 
file maintained by defendant in  connection with plaintiffs' insurance claim, 
plaintiffs' appeal from t h e  trial court's order denying their motion must be 
dismissed, since plaintiffs did not show t h a t  the  information sought was so 
crucial to the  outcome of t h e  case t h a t  denial of the  motion would deprive 
them of a substantial right. 

2. Appeal and Error § 6.6- denial of motion to dismiss - no appeal 
Defendant's motion to dismiss plaintiffs' claim for treble damages was a 

Rule 12(b)(6) motion, and no appeal lay from a denial thereof. 

APPEAL by plaintiffs from Brewer, Judge. Order entered 26 
November 1979 in Superior Court, DURHAM County. Heard in 
t h e  Court of Appeals 9 October 1980. 

This is a civil action in which plaintiffs seek to  recover 
$10,913 in hospital and medical expenses which defendant had 
refused to pay under a group hospitalization and  medical insur-  
ance policy, and t o  recover treble damages and attorneys fees 
pursuant  t o  G.S. 99 75-1.1, 75-16. On 31 January  1979, plaintiffs 
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filed a motion for production of documents seeking to inspect 
and copy the file maintained by defendant in connection with 
plaintiffs' claim under the  insurance policy. Judge McKinnon 
entered an order dated 14 September 1979 denying the motion 
on the ground tha t  i t  was "overbroad." Plaintiffs made a re- 
quest for production of documents on 28 September 1979 again 
seeking to inspect and copy the file, but excepting all attorney 
correspondence and any materials placed in the file after 12 
September 1976. Defendant responded 4 October 1979, object- 
ing to the request. Defendant also filed a Rule 12 (b)(6) motion to 
dismiss plaintiffs' claim for treble damages for failure to state a 
claim upon which relief could be granted. This motion was 
denied on 26 November 1979. On 26 November 1979, plaintiffs 
made a motion to compel production of the documents set forth 
in the 28 September 1979 request. From an  order denyingplain- 
tiffs' 26 November 1979 motion, plaintiffs appealed. 

Upchurch, Galifianakis and  McPherso,n, by William V. 
McPherson, Jr., for the plaintiff appellants. 

Spears, Barnes, Baker and Hoof, by Alexander H. Barnes, 
for the defendant appellee. 

HEDRICK, Judge. 

Plaintiffs' Appeal 

[I] Assuming arguendo t h a t  Judge Brewer had authority to  
consider and rule on plaintiffs' second motion to compel produc- 
tion of documents after a similar motion had been earlier de- 
nied by Judge McKinnon, we are  compelled to hold tha t  the 
appeal from Judge Brewer's order denying the second motion 
must be dismissed. G.S. 8 1-277(a) in pertinent part provides: 
"An appeal may be taken from every judicial order or deter- 
mination of a judge of a superior or district court, upon or 
involving a matter of law or legal inference, whether made in or 
out of session, which affects a substantial right claimed in any 
action or proceeding;. . . " I t  has been held tha t  orders denying 
or allowing discovery are  not appealable since they are  inter- 
locutory and do not affect a substantial right which would be 
lost if the ruling were not reviewed before final judgment. 
Firs t  Union National Bank v. Olive, 42 N.C. App. 574, 257 
S.E. 2d 100 (1979). If, however, the  desired discovery would not 
have delayed trial or have caused the opposing party any un- 
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reasonable annoyance, embarrassment, oppression or undue 
burden or expense, and if the information desired is highly 
material to a determination of the critical question to be re- 
solved in the case, an  order denying such discovery does affect a 
substantial right and is appealable. Tennessee-Carolina Trans- 
portation, Inc. v. Strick Corp. 291 N.C. 618,231 S.E. 2d 597 (1977). 
See also Starmount Co. v. City of Greensboro, 41 N.C. App. 591, 
255 S.E. 2d 267 (1979). Nevertheless, orders regarding discovery 
are  within the  discretion of the trial court and will not be upset 
on appeal absent a showing of abuse of discretion. Hudson v. 
Hudson, 34 N.C. App. 144, 237 S.E. 2d 479, disc. review denied, 
293 N.C. 589, 239 S.E. 2d 264 (1977). 

In  the present case, plaintiffs were seeking the entire con- 
tents of a file maintained by defendant in connection with plain- 
tiffs' insurance claim, with the sole exception of attorney cor- 
respondence and materials placed in the file subsequent to 12 
September 1976. While some relevant and material evidence 
may be contained in the  file, plaintiffs are  not entitled to a 
fishingexpedition to locate it. G.S. § 1A-1, Rule 26(b)(l); Willis v. 
Duke Power Co., 291 N.C. 19,229 S.E. 2d 191 (1976). Moreover, 
the record in the instant case offers us  no clue as  to what 
relevant and material information, if indeed there is any, is 
sought. We must therefore conclude tha t  plaintiffs have not 
shown tha t  the  information sought is so crucial to  the outcome 
of this case tha t  it would deprive them of a substantial right and 
thus justify a n  immediate appeal. See Starmount Co. v. City of 
Greensboro, supra. Accordingly, the trial judge has acted with- 
in his discretion and plaintiffs' appeal from his order will be 
dismissed. 

Defendant's Cross-Assignment of Error 

[2] Defendant cross-assigned error to the denial of his Rule 
12(b)(6) motion to dismiss plaintiffs' claim for treble damages. 
No appeal lies from a denial of a Rule 12(b)(6) motion for failure 
to state a claim upon which relief can be granted. Smithv. State, 
289 N.C. 303,222 S.E. 2d 412 (1976); Godley Auction Co., Inc. v. 
Myers, 40 N.C. App. 570,253 S.E. 2d 362 (1979); O'Neill v. South- 
ern National Bank, 40 N.C. App. 227, 252 S.E. 2d 231 (1979). 
Defendant's motion to dismiss plaintiffs' claim for treble dam- 
ages was a Rule 12(b)(6) motion and therefore defendant's 
assignment of error to the denial thereof will be dismissed. 
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Both appeals a re  

Dismissed. 

Judges MARTIN (Robert M.) and MARTIN (Harry C.) concur. 

DELPRINTING CORPORATION v. C. P. D. CORPORATION 

No. 8026SC339 

(Filed 4 November 1980) 

Constitutional Law § 24.7; Process § 14.2- foreign corporation - in personam 
jurisdiction - minimum contacts - due process 

The courts of this State  had inpersonam jurisdiction over defendant, an 
Illinois corporation, where defendant agreed to purchase t h e  assets and take 
over t h e  liabilities of the  church pictorial directories division of a n  N.C. 
corporation; t h e  corporation had contracted with plaintiff for the  production 
of certain church directories; defendant agreed t h a t  i t  would pay plaintiff for 
its work in printing the  directories; such conduct fell within t h a t  covered by 
G.S. 1-75.4(5)(a); other  conduct by defendant, including the  writing of five 
memoranda on defendant's stationery requesting t h a t  plaintiff ship books to 
churches in five different states, would give the  courts of this State  in 
personam jurisdiction over defendant; and defendant had sufficient mini- 
mum contacts with N.C. so t h a t  t h e  exercise of i n  personam jurisdiction 
would not violate due process of law. 

APPEAL by defendant from Howell, Judge. Order entered 20 
December 1979 in Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 8 October 1980. 

Plaintifi" is a North Carolina corporation engaged in the 
printing business. Defendant is an  Illinois corporation engaged 
in the business of publishing pictorial directories for churches. 
Defendant has excepted to and assigned a s  error certain find- 
ings of fact, conclusions of law and the order in which they are 
contained, denying defendant's motion to dismiss plaintiffs 
action against i t  for lack of personal jurisdiction. 

Lindsey, Schrirnsher, Erwin, Bernhardt, Hewitt & Beddow, 
by Fenton T. Erwin  Jr:and Timothy Griffin, f0.r plaintiff 
appellee. 

Bradley, Guthery, Turner & Curry, by Paul  B. Guth.ery Jr., 
for defendant appellant. 
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HILL, Judge. 

We hold that Judge Howell was correct in denying defend- 
ant's motion. The court has  personal jurisdiction over defend- 
ant. 

The plaintiff North Carolina corporation claims tha t  it and 
defendant Illinois corporation entered into a contract prior to 1 
December 1974 whereby plaintiff agreed to perform work and 
services for defendant on a continuing basis. Plaintiff claims 
tha t  it has performed the  work and seeks recovery of close to 
$40,000 plus interest. 

"[Tlhe test  to determine if a corporation may be subjected 
to in personam jurisdiction in a foreign forum depends upon 
whether maintenance of the suit in the forum offends 'tradi- 
tional notions of fair play and substantial justice.' " Dillon v. 
Funding Corp., 291 N.C. 674,678, 231 S.E. 2d 629 (1977), citing 
International Shoe Co. v. Washington, 326 U.S. a t  316,90 L.Ed. 
a t  102, 66 S.Ct. a t  158 (1945). 

The first determination this Court must make is whether a 
North Carolina statute permits the courts of this State to enter- 
tain the action against defendant. Dillon, a t  p. 675. G.S. 1- 
75.4(5)(a) confers in personam jurisdiction in any action which: 

Arises out of a promise, made anywhere to the plaintiff or 
to some third party for the plaintiffs benefit, by the defend- 
ant to perform services within this State or to pay for 
services to be performed in this State by the plaintiff; 

The president of defendant C. P. D. Corporation, Kennie 
Turner, stated in an  affidavit t ha t  his corporation was orga- 
nized on 18 December 1974 under the laws of Illinois; tha t  prior 
to the incorporation, a t  a meeting held on 13 December 1974, 
"certain individuals agreed to purchase the assets and take 
over the liabilities of the  C. P. Directories Division of C. D. 
Stampley Enterprises, Inc." Stampley Enterprises was a t  t ha t  
time a North Carolina corporation based in Charlotte and had 
contracted with plaintiff for the production of certain church 
pictorial directories. Turner goes on to affy tha t  "[ilt was fur- 
ther agreed that C.P.D. Corporation upon its organization would 
pay Delprinting Corporation [plaintiffl for i ts work in printing 
these directories." 
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On 16 May 1975, plaintiff received a letter on C. P. D. Cor- 
poration stationery and signed by the president of C. P. D. The 
letter stated: 

Enclosed please find our check No. 2086 dated May 16,1975, 
for the balance due on invoices per the attached list. 

Please have Mr. O'Dell [sic] take the necessary steps to see 
tha t  the  agreement  w e  signed w i t h  C. D. S t a m p l e y  En t e r -  
prises,  Inc.  is marked paid. Also . . . I would appreciate if 
you would have a copy of same delivered to Stampley and a 
copy sent to us. (Emphasis added.) 

Upon examination of the  "attached list," we find that,  after 
the formation of defendant C. P. D., twenty checks were sent to 
plaintiff. The last check on the list is No. 2086. I t  is obvious tha t  
C. P. D. Corporation agreed with C. D. Stampley to pay its C. P. 
Directories Division's obligations to plaintiff. Such conduct 
falls within tha t  covered by G.S. 1-75.4(5)(a). 

Other conduct by C. P. D. Corporation would give the courts 
of this State in personam jurisdiction over C. P. D. in this ac- 
tion. We find five written memoranda on defendant's stationery 
requesting tha t  plaintiff ship books to churches in five different 
states. The memoranda show a promise by defendant to pay 
plaintiff for shipping books from this State. Such conduct falls 
within tha t  covered by G.S. 1-75.4(5). 

The second determination this Court must make is whether 
the exercise of in per sonam jurisdiction by the courts of this 
jurisdiction pursuant to  G.S. 1-75.4(5) would violate due process 
of law. We find no violation. The contacts with North Carolina 
tha t  we have already set forth in this opinion constitute suffi- 
cient minimum contacts. 

Defendant's argument tha t  the  trial court erred in making 
findings of fact and conclusions of law not supported by the 
record and in signing the order denying defendant's motion to 
dismiss for lack of personal jurisdiction is without merit. 

The order of the trial court is 

Affirmed. 

Judges ARNOLD and ERWIN concur. 
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STATE OF NORTH CAROLINA v. JAMES ALLEN HARRIS 

No. 803SC443 

(Filed 4 November 1980) 

Criminal Law O 85.1- character witness- impeachment - calls reporting suspi- 
cion defendant was drug dealer 

I n  a prosecution for felonious sale of narcotics and possession of narco- 
tics with intent  to  sell, a police officer who testified a s  a character witness for 
defendant was properly cross-examined for impeachment purposes a s  to  
whether h e  had called a n  SBI agent several times t o  report his suspicion 
t h a t  defendant was dealing in drugs. 

APPEAL by defendant from Fountain, Judge. Judgment en- 
tered 30 October 1979 in Superior Court, PITT County. Heard in 
the Court of Appeals 6 October 1980. 

Defendant was convicted of the felonious sale of bromo- 
dimethoxyamphetamine and possession with intent to  sell in 
violation of G.S. 90-95(a)(1). An active sentence of five to seven 
years was imposed. 

Attorney General Edmisten, by Assistant Attorney General 
Francis W, Crawleu, for the State. 

John H. Harmon, for defendant appellant. 

VAUGHN, Judge. 

The sole issue is whether it was error to permit cross- 
examination of defendant's character witness concerning calls 
he made to an  agent about his suspicion tha t  defendant was 
dealing in drugs. We conclude tha t  cross-examination on this 
matter was a proper means of impeachment of a character 
witness. 

A character witness for the defense, Craig Finley, a police 
officer in defendant's community, was cross-examined in the 
following manner: 

Q. Do you know Mr. McLeod here? 

A. Yes, sir. 

Q. Malcolm McLeod with the S.B.I.? 



N.C. App.] COURT OF APPEALS 453 

State v. Harris 

A. Yes sir. 

Q. You have had dealings with him in your capacity or 
as  an  officer of the Winterville Police Department? 

A. Yes sir. I have called him several times. 

Q. I n  fact, haven't there been occasions t h a t  you called 
Mr. McLeod about this defendant right here, reporting to 
him tha t  you suspected him of dealing in narcotic drugs? 

MR. SHOFFNER: Objection. 

COURT: Overruled. 

A. Yes sir. 

Q. What was your answer? 

A. Yes, sir. I believe so. 

MR. SHOFFNER: Move to strike his answer. 

COURT: Overruled. 

COURT: Members of the jury, the testimony of this wit- 
ness concerning any call he has made to  Mr. McLeod with 
reference to the defendant is not substantive evidence and 
it is admitted for the purpose of impeaching the testimony 
of this witness in the event you it does impeach his 
testimony and for no other purpose. 

A legitimate purpose of cross-examination is impeachment 
of a witness's credibility, and any circumstance tending to show 
a defect in the  witness's veracity is relevant for t h a t  purpose. 1 
Stansbury, N.C. Evidence § 38 (Brandis rev. 1973). Defendant 
placed his character in issue by calling character witnesses to 
testify in his behalf. A character witness may be impeached by 
cross-examination about contradictory s tatements  he  has  
made. State v. Fisher, 149 N.C. 557,63 S.E. 153 (1908); 1 Stans- 
bury, supra, § 46. Defense witness Finley testified upon cross- 
examination tha t  he had called a S.B.I. agent several times to 
report his suspicion t h a t  defendant was dealing in drugs. 
Obviously, these prior declarations were inconsistent with Fin- 
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ley's trial testimony tha t  defendant had a good reputation in 
the community and were, therefore, admissible impeachment 
evidence. 

Never the less ,  de fendan t  contends  t h a t  t h i s  cross- 
examination was a n  improper exploration of the witness's per- 
sonal knowledge of specific acts of misconduct by defendant. To 
support this argument, defendant cites the case of State v. 
Hunt, 287 N.C. 360,215 S.E. 2d 40 (1975). In  Hunt, the solicitor 
asked the defense witness whether he knew tha t  defendant had 
a police record and had served time for possession of marijuana 
and assault. After negative responses, the solicitor then asked 
"[alnd if you know this, you wouldn't have given him the  
good character and reputation you did, would you?" That type 
of cross-examination was clearly improper; however, Hunt is 
inapposite here. Hunt applied the  well established rule tha t  a 
character witness may not be asked whether he has heard of 
particular acts of misconduct by defendant. In the instant case, 
the witness was asked whether he had, in his official capacity, 
called a narcotics officer reporting his suspicions concerning 
defendant. Finley was not asked about the basis for his suspi- 
cion or about his personal knowledge of defendant's specific 
drug dealings. This evidence was properly elicited on cross- 
examination because "it consisted of declarations from the wit- 
ness himself, having a direct tendency to contradict the testi- 
mony he had given in [defendant's] favor, and was clearly 
admissible. . . ."State v. Dove, 156 N.C. 653,659,72 S.E. 792,795 
(1911). In  addition, the judge properly instructed the jury, with- 
out a request from defendant, t ha t  Finley's testimony about 
the calls to the agent was admissible only for impeachment 
purposes and not as  substantive evidence. 

No error. 

Chief Judge MORRIS and Judge WELLS concur. 
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MATTIE J. LEACH v. JOHN N. ROBERTSON, JR. 

No. 8012SC360 

(Filed 4 November 1980) 

Torts 1 7- complete release given by defendant - personal injury action - counter- 
claim for property damages - reliance on release to defeat counterclaim im- 
proper 

G.S. 1-540.2, which provides t h a t  t h e  settlement of a property damage 
claim does not constitute t h e  admission of liability a s  to  personal injury 
claims from a n  automobile accident, t h a t  i t  may not be used a s  evidence to  
t h a t  effect, and tha t ,  of itself, t h e  settlement shall not act a s  a bar  to  any 
claim other than  the  property damage claim unless, by the  terms of the  
settlement, all claims arising from t h e  accident a r e  covered, does not affect 
t h e  rule t h a t  a plaintiff may not maintain a n  action for personal injuries 
while relying on a complete release given by defendant to  defeat defendant's 
counterclaim for property damages. 

APPEAL by plaintiff from Martin (John C.), Judge. Judgment 
entered 4 February 1980 in Superior Court, CUMBERLAND Coun- 
ty. Heard in the Court of Appeals 9 October 1980. 

The plaintiff in this action seeks damages from the defend- 
ant,  alleging his negligence was the proximate cause of per- 
sonal injuries to her in a two-automobile accident. Defendant 
counterclaimed for damages he  alleged were proximately 
caused to his vehicle a s  the  result of the  plaintiffs negligence. 
In her reply, plaintiff attached a release signed by the defend- 
an t  and alleged tha t  any claim of defendant had been "settled, 
compromised and barred" by accord and satisfaction. 

The court granted defendant's motion for judgment on the 
pleadings. Plaintiff appealed. 

Cooper, Davis and Eaglin, by Paul  B. Eaglin, for plaintiff 
appellant. 

Johnson, Patterson, Dilthey and Clay, by Dan  M. Hartzog, 
for defendant appellee. 

WEBB, Judge. 

The question posed by this appeal is whether plaintiff may 
maintain a n  action for personal injuries while relying on a 
complete release given by the defendant to defeat the defend- 
ant's counterclaim for property damages. We hold tha t  she 
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may not. By pleading the release in her reply, the plaintiff 
ratified the compromise settlement and her  claim is barred. 
Bongardt v. Frink, 265 N.C. 130,143 S.E. 2d 286 (1965); Keith v. 
Glenn, 262 N.C. 284,136 S.E. 2d 665 (1964); Bradford v. Kelly, 260 
N.C. 382,132 S.E. 2d 886 (1963); Snyderv. Oil Co., 235 N.C. 119,68 
S.E. 2d 805 (1952); Lyonv. Younger, 35 N.C. App. 408,241 S.E. 2d 
407 (1978); Fowler v. McLean, 30 N.C. App. 393,226 S.E. 2d 867 
(1976); McKinney v. Morrow, 18 N.C. App. 282, 196 S.E. 2d 585 
(1973). 

Plaintiff contends the  above cases have been overruled by 
G.S. 1-540.2 which became effective 1 July 1967. That statute 
provides in  pertinent part: 

In  any claim, civil action, or potential civil action which 
arises out of a motor vehicle collision or accident, settle- 
ment of any property damage claim arisingfrom such colli- 
sion or accident, whether such settlement be made by an  
individual, a self-insurer, or by a n  insurance carrier under 
a policy of insurance, shall not constitute a n  admission of 
liability on the part  of the person, self-insurer or insurance 
carrier making such settlement, which arises out of the 
same motor vehicle collision or accident. I t  shall be incom- 
petent for any claimant or party plaintiff in the  said civil 
action to offer into evidence, either by oral testimony or 
paper writing, the fact tha t  a settlement of the  property 
damage claim arising from such collision or accident has 
been made; provided further, tha t  settlement made of such 
property damage claim arising out of a motor vehicle colli- 
sion or accident shall not in and of itself act a s  a bar, 
release, accord and satisfaction, or discharge of any claims 
other than  the property damage claim, unless by the writ- 
ten terms of a properly executed settlement agreement it is 
specifically stated tha t  the acceptance of said settlement 
constitutes full settlement of all claims and causes of action 
arising out of the  said motor vehicle collision or accident. 

The plaintiff contends she pled the release a s  a bar  only to the 
defendant's claim for property damages and tha t  G.S. 1-540.2 
overrules the case law to the extent tha t  a settlement of a 
property damage claim does not affect the litigation of a person- 
al injury claim. Although the defendant in the case sub judice 
counterclaimed only for property damages, the release which 
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was pled by the  plaintiff was a release for all claims. If the 
plaintiff by pleading this release ratified it, she is barred from 
pursuing all claims covered by the release. As we read G.S. 
1-540.2, i t  provides t ha t  the settlement of a property damage 
claim does not constitute the  admission of liability as  to person- 
al injury claims from the accident; tha t  i t  may not be used as  
evidence to t ha t  effect; and that,  of itself, the settlement shall 
not act as a bar to any claim other than  the property damage 
claim unless, by the terms of the settlement, all claims arising 
from the accident a re  covered. The statute does not deal direct- 
ly with the pleading of a settlement a s  a bar to a counterclaim. 
Several cases have been decided since the statute became effec- 
tive without mentioning it. We would have to overrule these 
cases to adopt the plaintiffs argument. We do not believe we 
should do this. We hold tha t  G.S. 1-540.2 does not affect the rule 
tha t  by pleading the  release in defense of the defendant's coun- 
terclaim, the plaintiff ratified the settlement and her action is 
barred. 

Affirmed. 

Judges CLARK and WHICHARD concur. 

MARTHA A. SHAW, D/B/A SHAWS FURNITURE STORE v. VERNELL 
HUDSON 

No. 8021DC305 

(Filed 4 November 1980) 

Appeal and Error B 14- service of notice of appeal 
Notice of appeal must  be served on t h e  opposing party either before the  

notice is filed or on t h e  same day t h e  notice is filed. Rules of Appellate 
Procedure 3(a)(2), 3(e), 26(b) and 26(d). 

APPEAL by plaintiff from Tush, Judge. Order entered 14 
December 1979 in District Court, FORSYTH County. Heard in the 
Court of Appeals 18 September 1980. 

In an  action for the  recovery of possession of defendant's 
washer and dryer based on defendant's alleged breach of a 
security agreement between the parties, the district court in an  
amended judgment filed on 19 October 1979 disallowed plain- 
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t i f fs  claim and allowed defendant's counterclaims. Plaintiffs 
motion to set aside the amended judgment under Rule 60(b), 
filed on 24 October 1979 was denied on 26 October 1979. Plaintiff 
then filed written notice of appeal also on 26 October. Plaintiff 
did not serve notice of the  appeal upon defendant until 5 
November 1979. On 27 November 1979 defendant moved to dis- 
miss the appeal for failure to comply with Rules 3 and 26 of the 
N.C. Rules of Appellate Procedure. From the order of the dis- 
trict court granting defendant's motion, plaintiff appeals. 

Kennedy, Kennedy, Kennedy and Kennedy, by Harold L. 
Kennedy 111, for plaintiff appellant. 

Legal Aid Society of Northwest North Carolina, Inc., by 
Margot Roten and Benjamin Erlitx, for defendant appellee. 

WELLS, Judge. 

The clear issue before us  in this case is whether the Rules of 
Appellate Procedure require service of notice of appeal either 
before filing or on the same day notice is filed. Plaintiff con- 
tends tha t  so long a s  the notice of appeal is served within ten 
days of filing, it is timely served. We reject this argument. 

Rules 3 and 26 of the Rules of Appellate Procedure control. 
Rule 3(a), applicable in this case, is a s  follows: 

(a) From Judgments and Orders Rendered in Session. Any 
party entitled by law to appeal from a judgment or order of 
a superior or district court rendered in a civil action or 
special proceeding during a session of court may take 
appeal by 

(2) filing notice of appeal with the clerk of superior 
court and serving copies thereof upon all other parties 
within the time prescribed by subdivision (c) of this rule. 

Rule 3(e) provides: 

(e) Service of Notice of Appeal. Service of copies of the 
notice of appeal may be made a s  provided in Rule 26 of these 
rules. 

Rule 26(b), applicable in this case, provides: 
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(b) Service of All Papers Required. Copies of all papers filed 
by any party and not required by these rules to be served by 
the clerk shall, a t  or before the time of filing, be served on 
all other parties to the appeal. 

Rule 26(d) provides: 

(d) Proof of Service. Papers presented for filing shall con- 
tain an  acknowledgment of service by the person served or 
proof of service in the form of a statement of the date and 
manner of service and of the names of the persons served, 
certified by the person who made service. Proof  of  service 
shall appear  o n  o r  be af f ixed t o  t h e  papers  filed. [Emphasis 
ours.] 

We hold tha t  the clear import of these Rules requires proof 
of service to show on the notice of appeal when filed. Such 
provisions carry the clear implication tha t  the drafters of the 
Rules meant for the notice to be served no later than the filing 
day. S e e  Smith v .  Smith, 43 N.C. App. 338,258 S.E. 2d 833 (1979), 
disc.  rev.  den ied ,  299 N.C. 122, 262 S.E. 2d 6 (1980). 

Our decision makes i t  unnecessary to  reach plaintiff's 
second argument as  to whether the time of f i l ing of notice was 
extended by his motion to set aside the amended judgment. 

We hold tha t  plaintiff's service of notice of appeal was not 
timely made and tha t  the district court properly dismissed the 
appeal. 

The order of the trial court is 

Affirmed. 

Judges ARNOLD and ERWIN concur. 

STATE OF NORTH CAROLINA v. JODY McLENDON 

No. 8020SC520 

(Filed 4 November 1980) 

1. Criminal Law 8 86.3- prior conviction of prosecuting witness - cross- 
examination properly limited 

The trial court in a rape prosecution did not e r r  in disallowing questions 
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to t h e  prosecuting witness on cross-examination relating t o  specific convic- 
tions of crime, since defendant was given sufficient opportunity to  "sift the  
witness." 

2. Rape # 4.3- reputation of prosecutrix - cross-examination of investigating 
officer properly limited 

The trial court in  a rape prosecution did not e r r  in  refusing to allow the  
investigating officer to  answer on cross-examination a question relating to 
the character and reputation of the  prosecuting witness, since the  officer 
had already testified t h a t  he did not have any knowledge a s  to the  prosecut- 
ing witness's reputation. 

APPEAL by defendant from Wood, Judge. Judgment entered 
15 November 1979 in Superior Court, STANLY County. Heard in 
the Court of Appeals on 14 October 1980. 

Defendant was charged under proper indictment with 
second degree rape. The jury returned a verdict of guilty of 
assault with intent to commit rape, and the court sentenced 
defendant to a prison term of not less than 14 nor more than  15 
years. Defendant appealed. 

Attorney General Edmisten, by Associate Attorney Richard 
H. Carlton, for the State. 

Gerald E. Rush, for the defendant appellant. 

HEDRICK, Judge. 

[I] Defendant first contends, based on his second assignment 
of error, tha t  the court erred in disallowing questions to the 
prosecuting witness on cross-examination relating to specific 
convictions of crime. Defendant argues tha t  the prosecuting 
witness, in her prior testimony, had contradicted herself on 
whether she had any previous convictions, and tha t  defendant 
should have been allowed to "delve further" into those convic- 
tions. We disagree. The rule is well-settled tha t  a witness, for 
purposes of impeachment, may be cross-examined concerning 
prior convictions. State v. Ross, 295 N.C. 488, 246 S.E. 2d 780 
(1978); State v. Williams, 279 N.C. 663, 185 S.E. 2d 174 (1971). 

If the witness on cross-examination denies being convicted 
of a prior criminal offense, the cross-examiner is bound by the 
denial and cannot offer evidence in contradiction, but the cross- 
examiner can pursue further on cross-examination concerning 
prior convictions so a s  to "sift the witness." State v. Currie, 293 
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N.C. 523,238 S.E. 2d 477 (1977); State v. Gaiten, 277 N.C. 236,176 
S.E. 2d 778 (1970). 

Whether such cross-examination goes too far however, is a 
matter largely in the discretion of the trial judge. State v. Her- 
bin, 298 N.C. 441, 259 S.E. 2d 263 (1979); State v. Garrison, 294 
N.C. 270, 240 S.E. 2d 377 (1978); State v. Gaiten, supra. 

In  the instant case, the record indicates tha t  the prosecut- 
ing witness testified "[tlhat she hasn't been tried and convicted 
of anything; t ha t  she was convicted of driving drunk on two 
occasions." Thereafter, counsel for defendant twice sought re- 
sponses as  to other conviction~, but the prosecuting witness 
both times denied having been convicted of anything else, and 
then the court sustained the  State's objection to  further ques- 
tions on tha t  point. I t  is obvious tha t  defendant was given 
sufficient opportunity to  "sift the witness" and tha t  the trial 
judge did not abuse its discretion in stopping the questions a t  
tha t  point. 

[2] Defendant next contends, based on his fourth assignment 
of error, tha t  the court erred in sustaining the State's objection 
to a question directed to the investigating officer on cross- 
examination relating to the  character and reputation of the 
prosecuting witness. Defendant argues tha t  the court "effec- 
tively cut off' defendant's opportunity to offer evidence of the 
reputation of the  prosecuting witness. We cannot agree. Gener- 
ally, defendants in rape prosecutions a re  entitled to offer evi- 
dence of the bad character of the  prosecuting witness by show- 
ing her general reputation in the community or neighborhood 
in which she resides. State v. McEachern, 283 N.C. 57,194 S.E. 2d 
787 (1973). In  order for a witness to  testify a s  to general reputa- 
tion, the witness must first qualify himself by indicating tha t  he 
knows the general reputation of the party about whom he pro- 
poses to testify, and if he does not know the general reputation, 
he cannot testify to  it. State v. Bush, 289 N.C. 159,221 S.E. 2d 
333, vacated in part, 429 U.S. 809, 50 L.Ed. 2d 69, 97 S.Ct. 46 
(1976); State v. Stegmann, 286 N.C. 638, 213 S.E. 2d 262 (1975), 
vacated in  part, 428 U.S. 902, 49 L.Ed. 2d 1205, 96 S.Ct. 3203 
(1976). 

In  the present case, the  record does not indicate t ha t  the 
investigating officer had any knowledge of the prosecuting wit- 
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ness' reputation. When asked by counsel for the defendant 
whether he had formed an  opinion a s  to the reputation of the 
prosecuting witness, the officer replied, "I couldn't tell you 
about her  reputation." Defense counsel thereaf ter  asked 
whether the prosecuting witness had a reputation for being 
"rather promiscuous," to which the  State objected, giving rise 
to the exception upon which this assignment of error is based. 
The court, in our view, properly sustained the State's objection, 
and this assignment of error is meritless. 

We hold tha t  defendant had a fair trial free from prejudicial 
error. 

No error. 

Judges MARTIN (Robert M.) and MARTIN (Harry C.) concur. 

KENNETH H. JOHNSON v. WANDA B. GARWOOD AND HUSBAND, JOHN GAR- 
WOOD; PEGGY B. NEWSOM AND HUSBAND, CHARLES NEWSOM; KAYE B. 
MANN AND HUSBAND, ROBERT LEWIS MANN 

No. 8025SC387 

(Filed 4 November 1980) 

Appeal and Error § 6.2- partial new trial on damages issue - no appeal 
Defendant may not appeal from an order directing a new trial solely on 

the issue of damages. 

APPEAL by defendants from Collier, Judge. Order entered 19 
November 1979 in Superior Court, CATAWBA County. Heard in 
the Court of Appeals 15 October 1980. 

This is a civil action in which plaintiff seeks actual and 
punitive damages for defendants' alleged wrongful conveyance 
of property to a third party. Plaintiffs evidence tended to show 
his deed to defendants was in reality a mortgage while defend- 
ants' evidence suggested a deed absolute from plaintiff cou- 
pled with a n  option to repurchase. Defendants' motion for a 
directed verdict on the issue of punitive damages was allowed. 
A directed verdict was also granted dismissing the case as  
against defendants John  Garwood, Charles Newsom, and 
Robert Lewis Mann. The jury returned a verdict in favor of 
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plaintiff as  to  the remaining defendants, awarding $313.00 in 
damages. The judge set aside the  damage award as  being 
against the greater weight of the evidence and ordered a new 
trial as to the  amount of damages only. Defendants appeal from 
the judge's refusal to grant  a new trial a s  to all the issues. 

No counsel for plaintiff appellee. 

Patrick, Harper & Dixon, by Stephen M. Thomas, for defend- 
ant appellants. 

ARNOLD, Judge. 

By this purported appeal we are  again presented with an  
attempt to appeal from an  order granting a new trial solely as  to 
the issue of damages. Such an  order is interlocutory and there 
is no immediate right of appeal. Industries, Inc. v. Insurance 
Co., 296 N.C. 486, 251 S.E. 2d 443 (1979). 

While G.S. 1-277(a) provides t ha t  "[aln appeal may be taken 
from every judicial order or determination.. . which grants or 
refuses a new trial," this Court has observed tha t  an order 
granting only a partial new trial is not subject to immediate 
appellate review. Insurance Co. v. Diclcens, 41 N.C. App. 184,254 
S.E. 2d 197 (1979). Defendant may not appeal from the order 
directing a new trial solely on the issue of damages. 

Appeal dismissed. 

Judges HEDRICK and HILL concur. 

HENRY M. BRITT, JR,  v. SHIRLEY B. BRITT 

No. 807DC399 

(Filed 18 November 1980) 

1. Divorce and Alimony 1 19.5- alimony provided in separation agreement - 
agreement adopted by court - enforcement by contempt - modification 

A separation agreement which h a s  been adopted by incorporation into a 
decree of t h e  court is subject to  the contempt power of t h e  court and alimony 
payments so ordered can be modified. 

2. Divorce and Alimony 1 19.3- modification of alimony order - change of cir- 
cumstances - consideration of income only improper 

In a hearing to determine whether there has been a substantial change 
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of circumstances to  war ran t  a reduction in alimony payments, a conclusion 
of law tha t  there has been a substantial change of circumstances based only 
on income is inadequate and in error; rather, the present overall circum- 
stances of the parties must be compared with the circumstances existing a t  
the  time of the  original award in order to  determine if there h a s  been a 
substantial change. 

3. Divorce and Alimony 5 19.4- modification of alimony order- improper compari- 
son of incomes 

In determining whether there had been a substantial change of cir- 
cumstances to  warrant  a reduction in alimony payments, the  trial court 
erred in comparing plaintiff s adjusted gross income, a s  reported on his 
federal tax return,  with defendant's gross cash income. 

APPEAL by plaintiff and defendant from Matthews, Judge.  
Judgment filed 1 December 1979 in District Court, EDGECOMBE 
County. Heard in the Court of Appeals 15 October 1980. 

This appeal is taken from a n  order reducing plaintiff's ali- 
mony payments to defendant and adjudging plaintiff to be in 
contempt of court for arrearages in alimony. 

On 19 December 1972 plaintiff-husband initiated this ac- 
tion, filing a complaint seeking a divorce from bed and board 
from defendant-wife and a judgment tha t  defendant not be 
entitled to alimony. Defendant denied the material allegations 
of the complaint and counterclaimed for, inter a h ,  a divorce 
from bed and board and a n  award of alimony. 

A consent judgment was filed on 1 March 1973, which pro- 
vided in part  t ha t  the parties had entered into a separation 
agreement "settling all the matters and things pending herein 
. . . and tha t  the parties have agreed tha t  the Court may enforce 
this Agreement by finding any party who wilfully defaults in 
contempt of this Court.  . . ." The court found as  a fact t ha t  the 
provisions of the separation agreement "are just and fair to 
both parties, tha t  the sum to be paid by the plaintiff to the 
defendant as  alimony . . . is appropriate and commensurate 
with the plaintiffs earnings and the defendant's needs." The 
court retained jurisdiction of the cause. 

The separation agreement was divided into two sections, 
entitled "Property Settlement" and "Alimony and Support of 
Wife." Plaintiff agreed to pay defendant $367.50 per month as 
alimony. The separation agreement further stated: 
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The provisions for support, maintenance and alimony 
of wife shall not be modified or changed except by further 
agreement between the  parties expressed in writing. 

The provisions for the  support, maintenance and ali- 
mony of wife are  independent of any division or agreement 
for division of property between the parties and shall not 
for any purpose be deemed to be a part  of or merged in or 
integrated with a property settlement of the parties. 

On 31 December 1973 judgment was entered granting 
plaintiff absolute divorce on the ground of one year's separa- 
tion. The judge ordered tha t  the earlier consent judgment "re- 
main in effect according to their respective terms and condi- 
tions and applicable law." 

On 10 November 1976 plaintiff filed a motion seeking a 
reduction in t h e  alimony payments, alleging a substantial 
change in circumstances, in t ha t  plaintiffs income had de- 
creased and defendant's income had increased, to warrant such 
reduction. Upon hearing, t he  trial court denied the motion, 
concluding tha t  the intentions of the parties a s  expressed by 
their contract could not be modified by the court without con- 
sent of both parties, tha t  the provisions of the instrument were 
reciprocal considerations which, if modified, would destroy the 
entire agreement, and tha t  the  change of circumstances on the 
part  of the wife did not justify modification of the alimony 
award as a matter of law. 

The Court of Appeals reversed tha t  decision in Britt  v. 
Britt, 36 N.C. App. 705,245 S.E. 2d 381 (1978). Judge Britt  held 
tha t  the decree in the consent judgment superseded the  par- 
ties' agreement and tha t  the alimony award was therefore sub- 
ject to modification upon a change of conditions. The Court 
further held tha t  the support provisions and property division 
portions of the separation agreement were not reciprocal con- 
siderations which would prevent modification. The trial court's 
order was vacated and the cause was remanded to determine 
whether a substantial change of circumstances existed to jus- 
tify reduction of alimony. 

On 21 September 1978 defendant filed a motion alleging 
tha t  plaintiff was in arrears  in  alimony payments and praying 
tha t  plaintiff be held in contempt. This motion and the  original 
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motion for modification of alimony payments were heard 
together by Judge Matthews a t  the  19 November 1979 session of 
the District Court of Edgecombe County. The hearing had origi- 
nally been held on 23 October 1978, in which plaintiff was found 
to be in contempt and allowed to purge himself of the arrearage, 
and in which the alimony payments were reduced to $210 per 
month beginning 10 November 1978. Because the attorneys 
were unable to agree upon a draft judgment, according to the 
normal custom of the area, the rehearing of November 1979 was 
called to determine facts for the record on appeal. Judge Mat- 
thews accepted twenty-five stipulations of fact and incorporated 
them into the  court's findings. From these facts the  court made 
additional findings, including: 

26. There has been a substantial change of circum- 
stances affecting the parties hereto in that the plaintiffs 
income has decreased from approximately $22,400.00 to 
$9,100.00 and tha t  the defendant's income has increased 
from $1,600.00 to $10,746.00 annually. 

On the basis of the  findings of fact Judge Matthews con- 
cluded tha t  "[tlhere has  been a substantial change of circum- 
stances and the court concludes as  a matter of law that a reduc- 
tion in the amount of alimony is proper and should be ordered." 
He reduced the alimony payments to $210 per month. He also 
adjudged plaintiff in contempt of court for arrearages a s  of 23 
October 1978 and allowed plaintiff to purge himself of contempt 
by payment of such arrearages. Additional facts necessary to 
this opinion are  set out below. 

Both plaintiff and defendant appeal. 

Moore, Diedrick, Whitaker & Carlisle, by J. EdgarMoore, for 
plaintiff. 

Hopkins & Allen, by Grover Prevatte Hopkins, for defend- 
ant. 

MARTIN (Harry C.), Judge. 

[I] This case was before the Court of Appeals more than two 
years ago on the issue ofwhether the trial court had the author- 
ity to modify the alimony awarded in the consent judgment 
contrary to the express language of the  separation agreement. 
At t ha t  time we held t h a t  "the judgment in question is actually 
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an  adjudication by the court which is enforceable by contempt 
and subject to modification upon a change of conditions rather 
than a contract approved by the court which cannot be modified 
absent consent of the parties." Britt v. Britt, supra at  710, 245 
S.E. 2d a t  384. Now, in oral argument, counsel for defendant 
urges us  to  reconsider t h a t  holding in  light of recent decisions 
by the Supreme Court of North Carolina and by this Court. 
Although the  issue is not properly before us  a t  this time, we will 
distinguish those later cases to reconfirm our earlier decision 
tha t  the alimony decreed by the consent judgment was, and 
remains, indeed subject to the modification power of the trial 
court. 

The law governing when consent judgments retain their 
contractual nature and when they are  superseded by adoption 
of the  parties' agreement as  an  order of the court is fully dis- 
cussed in Britt, supra. I t  is unnecessary to recapitulate those prin- 
ciples a t  the present time. Defendant contends tha t  the law has 
been modified by the decisions in Moore v. Moore, 297 N.C. 14, 
252 S.E. 2d 735 (1979); Cox v. Cox, 43 N.C. App. 518,259 S.E. 2d 
400 (1979), disc. rev. denied, 299 N.C. 329 (1980); and Haynes v. 
Haynes, 45 N.C. App. 376,263 S.E. 2d 783 (1980). We do not agree. 

The Moore case in no way reverses the well established rule 
tha t  a separation agreement t ha t  has been adopted by incor- 
poration into a decree of the court is subject to the contempt 
power of the  court and alimony payments so ordered can be 
modified. Bunn v. Bunn, 262 N.C. 67,136 S.E. 2d 240 (1964). See 
also Levitch v. Levitch, 294 N.C. 437, 241 S.E. 2d 506 (1978); 
Mitchell v. Mitchell, 270 N.C. 253, 154 S.E. 2d 71 (1967). Rather, 
Moore expands the law regarding separation agreements which 
have not been incorporated into a decree, but have been merely 
approved by the court, in allowing specific performance to be 
invoked, a t  least in extreme circumstances, a s  a method of 
enforcing the  contractual rights of the  parties. The issue in 
Moore was succinctly stated: "The question we are  called upon 
to decide is whether an  action for specific performance will lie to 
enforce the  alimony provisions of a separation agreement, 
which has not been made part  of a divorce decree." Id. a t  14,252 
S.E. 2d a t  736. The Court allowed the specific performance 
action, which is different from a contempt proceeding, because 
the husband had deliberately and blatantly diverted his assets 
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and income to his second wife in an  effort to avoid making 
alimony payments to his former wife under the terms of their 
extra-judicial separation agreement. We find Moore has no ap- 
plication to the present situation. 

Neither is Cox, supra, helpful to defendant's position. In  
Cox the husband sought to amend a consent judgment for the 
purpose of tax  deductions. In  determining tha t  the judgment 
could not be so amended the  Court stated: 

[Wle believe the rule is t ha t  a consent judgment is not only a 
judgment of the court but is also a contract between the 
parties. I t  cannot be amended without showing fraud or 
mutual mistake, which showing must be by a separate ac- 
tion, or by showing the  judgment as  signed was not con- 
sented to by a party, which showing may be by motion in 
the cause. 

Id .  a t  519,259 S.E. 2d a t  401-02. This holding is consistent with 
decisions tha t  separation agreements incorporated into court 
decrees are construed and interpreted in the same manner as  
other contracts. Lane v. Scarborough, 284 N.C. 407,200 S.E. 2d 
622 (1973); Bowles v. Bowles, 237 N.C. 462,75 S.E. 2d 413 (1953); 
Pope v. Pope, 38 N.C. App. 328, 248 S.E. 2d 260 (1978). I t  is the 
method of enforcement, ra ther  than  construction, tha t  is trans- 
formed when a court adopts the parties' contract a s  i ts own 
decree. 

Likewise, Haynes, supra, does not apply to the case a t  bar. 
The defendant-husband in Haynes filed a motion in the cause 
seeking a determination tha t  he was no longer responsible for 
alimony payments ordered under a pre-divorce consent judg- 
ment on the ground t h a t  the subsequent divorce judgment 
terminated his marital obligation of support. Judge Parker, 
speaking for this Court, held tha t  although absolute divorce 
does terminate a dependant spouse's right to support under 
N.C.G.S. 50-11(a), the earlier consent judgment awarding ali- 
mony arose from the separation agreement, which was a con- 
tract, not from the marital relationship itself. "Insofar as  the 
consent judgment in the present case imposed a duty of support 
on the defendant-husband beyond tha t  imposed by the common 
law or by statute, plaintiff-wife's rights did not arise out of the  
marriage, but out of contract. . . ." Id.  a t  383,263 S.E. 2d a t  787. 
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The Court further noted the  distinction between consent judg- 
ments tha t  merely approve or sanction the  contract and those 
in which the court adjudicates the  issue of alimony, and stated: 

However, we do not consider tha t  distinction determina- 
tive of the question whether defendant-husband's duty to 
make support payments to  plaintiff-wife . . . arises out of 
marriage or out of contract for the purposes of determining 
the effect of the divorce obtained by the  plaintiff-wife. . . . 
Similarly, the fact t ha t  a consent judgment incorporating 
an  agreement of the husband to provide support may be 
enforceable by contempt proceedings renders it no less a 
contract. Thus, plaintiff-wife's right to receive monthly 
payments . . . in the present case does not become a right 
"arising out of the marriage" within the meaning of G.S. 
50-11 merely because tha t  right is provided in a judgment 
of court which may be enforceable by contempt. 

Id. a t  383-84,263 S.E. 2d a t  787 (emphasis added). The Haynes 
decision is addressed to  the  issue of survival of support rights 
upon divorce. We find t h a t  Haynes has no applicability to situa- 
tions, such as  the present, in  which the  method of enforcement 
or modification of the alimony provision of a consent judgment 
is a t  issue. We thus reject defendant's renewed contention tha t  
the separation agreement incorporated into the 1973 consent 
judgment should be treated a s  a contract rather than  a court 
decree. 

We now address the primary questions of this appeal. De- 
fendant-wife appeals on the issue of whether the findings of fact 
support the trial court's conclusion of law tha t  a substantial 
change of circumstances had been shown to warrant a reduc- 
tion in alimony payments. On the assumption tha t  the conclu- 
sion of changed circumstances was proper, plaintiff-husband 
assigns a s  error the award of alimony without a finding tha t  
defendant was in need of support. Plaintiff urges tha t  a further 
reduction or elimination of alimony be ordered. The outcome of 
the first issue determines the second. 

[2] In this case, the evidence has  not been made part  of the 
record. Where evidence is not made part  of the  record, findings 
of fact a re  deemed to be supported by competent evidence. I n  re 
Housing Authoritg, 233 N.C. 649,65 S.E. 2d 761 (1951); Utilities 
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Comm. v. Electric Membership Corp., 276 N.C. 108, 171 S.E. 2d 
406 (1970); Bethea v. Bethea; 43 N.C. App. 372, 258 S.E. 2d 796 
(1979), disc. rev. denied, 299 N.C. 119 (1980). The issue remaining 
is whether the  facts found support the conclusions of law. 
Brown v. Board of Education, 269 N.C. 667, 153 S.E. 2d 335 
(1967); Durland v. Peters, Comr. of Motor Vehicles, 42 N.C. App. 
25,255 S.E. 2d 650 (1979); I n  re Vinson, 42 N.C. App. 28,255 S.E. 
2d 644 (1979). Judge Matthews's conclusion of law of the exis- 
tence of substantial change of circumstances does not derive 
from all the findings of fact but was based solely on the incomes 
of the parties. Finding 26 states: 

There has been a substantial change of circumstances 
affecting the  parties hereto i n  that the plaintiffs income 
has decreased from approximately $22,400.00 to $9,100.00 
and  t h a t  t h e  defendant 's  income has  increased from 
$1,600.00 to $10,746.00. (Emphasis added.) 

Although designated a s  a finding of fact, the  character of this 
statement is essentially a conclusion of law and will be treated 
as  such on appeal. Wachacha v. Wachacha, 38 N.C. App. 504,248 
S.E. 2d 375 (1978). We hold tha t  a conclusion of law tha t  there 
has been a substantial change of circumstances based only on 
income is inadequate and in error. 

N.C.G.S. 50-16.9 provides: 

(a) An order of a court of this State for alimony or 
alimony pendente lite, whether contested or entered by 
consent, may be modified or vacated a t  any time, upon 
motion in the cause and a showing of changed circum- 
stances by either party or anyone interested. 

From cases interpreting this statute it is apparent tha t  not any 
change of circumstances will be sufficient to  order modification 
of an  alimony award; rather,  the phrase is used a s  a term of a r t  
to mean a substantial change in conditions, upon which the 
moving party bears the burden of proving t h a t  the present 
award is either inadequate or unduly burdensome. Roberts v. 
Roberts, 38 N.C. App. 295, 248 S.E. 2d 85 (1978); Gill v. Gill, 29 
N.C. App. 20,222 S.E. 2d 754 (1976). In  Stallings v. Stallings, 36 
N.C. App. 643,645,244 S.E. 2d 494,495, disc. rev. denied, 295 N.C. 
648 (1978), we held "that the 'changed circumstances' must bear 
upon the  financial needs of the dependent spouse or the ability 
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of the supporting spouse to pay," rather than  post-marital con- 
duct of either party. Financial needs and ability to pay depend 
on factors in addition to the annual incomes of the parties. 

Here t h e  stipulated facts show t h a t  plaintiff is self- 
employed in his own farming operation. He purchased land in 
1978 a t  a cost of $80,000, financed 100% by the  Federal Land 
Bank. Plaintiff has maintained farm equipment with a cost 
basis of about $95,000 for the years 1976 to 1978. He has remar- 
ried and has two stepchildren who attend a private school with 
tuition of $1,300 a year. Plaintiffs second wife has no earnings 
or income and receives no child support payments. Plaintiff 
raises some meat and vegetable products for family consump- 
tion. In  1975 plaintiff built a new home costing approximately 
$55,000,100% financed. In 1978 he purchased a 1978 Oldsmobile 
station wagon, for which he paid $6,900 after trade of a 1973 
Oldsmobile. An invoice for $2,088 for a dining room suite was 
made out to plaintiff, whose second wife paid for the furniture 
from funds she received from the sale of her  former marital 
home. Plaintiff and his second wife have made trips to Las 
Vegas, the state of California, and the beach; some of the ex- 
penses of these trips were paid by other parties. These facts 
reveal tha t  plaintiff has both money and property, and, taken 
as a whole, do not support the conclusion tha t  the alimony 
payments should be reduced. 

[3] The only fact remotely supporting the ruling is the change 
in the incomes of the parties. The trial judge compared plain- 
t iffs adjusted gross income, as  reported on his federal tax re- 
turn, with defendant's gross cash income. These are not compa- 
rable amounts, as actual income and taxable income are often 
different. ~ e c a u s e  plaintiffs business expenses, including de- 
preciation on his equipment, a s  well as  his alimony payments, 
are deductible from his total income in determining his ad- 
justed gross income, I.R.C. § 62, tha t  figure is not appropriate 
for determining his actual ability to meet his alimony pay- 
ments. 

In  White v. White, 296 N.C. 661, 252 S.E. 2d 698 (1979), a 
former wife sought an increase in alimony payments. Defend- 
ant-husband argued tha t  a showing of an  increase in his in- 
come alone was insufficient to demonstrate changed circum- 
stances. The Court found that the wife had also alleged that the 
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current alimony payments were "totally inadequate under the  
circumstances" and held tha t  "[clhanged circumstances do not 
have to be pled with specificity" to withstand a motion to dis- 
miss. Id .  a t  670, 252 S.E. 2d a t  703. Although not precisely 
articulated a s  such, this case would imply tha t  fluctuations in 
income alone do not comprise changed circumstances capable of 
requiringmodification of a n  alimony award. This is the general- 
ly accepted view. 

I t  is said tha t  a court should proceed with caution in deter- 
mining whether to modify a decree for alimony on the 
ground of a change in the financial circumstances of the 
parties. 

Where the change in the circumstances is one tha t  the 
trial court expected and probably made allowances for 
when entering the original decree, the change is not a 
ground for a modification of the decree. In  accord with the  
view it is said t ha t  minor fluctuations in income are  a 
common occurrence and the likelihood tha t  they would 
occur must have been considered by the court when i t  en- 
tered a decree for alimony. 

Annot., 18 A.L.R. 2d 10, 13 (1951). 

The fact tha t  the  husband's salary or income has been 
reduced substantially does not automatically entitle him to 
a reduction in alimony or maintenance. If the husband is 
able to make the payments as  originally ordered notwith- 
standing the reduction in his income, and the other facts of 
the case make it proper to continue the payments, the court 
may refuse to modify the decree. 

Id.  a t  43. 

One commentator suggests t ha t  the provisions of a separa- 
tion agreement be given deference even when adopted in a 
court order, to "increase 'self-help' among the parties and pre- 
vent protracted litigation of spousal rights.'' Note, Modification 
of Spousal Support: A Survey of a Confusing Area of the Law, 17 
J. Fam. L. 711,717 (1978-79). The author notes t ha t  the Uniform 
Marriage and Divorce Act (not enacted in this state) urges t ha t  
courts apply the same high standard for modification as  they 
generally do in adopting a n  original separation agreement, 
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tha t  unless the terms are  unconscionable or fraudulent they 
should be accepted by the  court. This would have the desirable 
effect of discouraging modification except in special circum- 
stances. The author further suggests that an implied require- 
ment of proving "changed circumstances" should be t h a t  the 
change was not contemplated a t  the time of the decree. In- 
crease in cost of living or the wife's obtaining employment are  
events tha t  are  foreseeable a t  the time of the original judg- 
ment. A good faith requirement would also be implicit; a volun- 
tary undertaking by the  petitioner could not qualify as a legally 
recognizable change in condition. Because every set of cir- 
cumstances is different and subject to change a t  any time, 
previous decisions should serve only as  general guidelines. 

The decisions of courts of this s ta te  seem to  reflect the  
above principles. In B u n n  v. Bunn,  262 N.C. 67,70,136 S.E. 2d 240, 
243 (1964), the  Court said: "If a man in prosperous days con- 
sents tha t  a judgment be entered against him for generous 
alimony and thereafter is unable to pay it because of financial 
reverses, the order should be altered to conform to his ability to  
pay." (Emphasis added.) In  Sayland v. Sayland,  267 N.C. 378, 
148 S.E. 2d 218 (1966)' the  Supreme Court stated: 

Payment of alimony may not be avoided merely be- 
cause i t  has  become burdensome, or because the husband 
has remarried and voluntarily assumed additional obliga- 
tions. [Citations omitted.] However, any  considerable 
change in the health or financial condition of the parties 
will warrant an  application for a change or modification of 
an  alimony decree ... ." The fact t ha t  the wife has  acquired a 
substantial amount of property, or tha t  her property has 
increased in value, after entry of a decree for alimony or 
maintenance is a n  important consideration in determining 
whether and to what extent the  decree should be modified.'' 
[Citations omitted.] A decrease in the wife's needs is a 
change in condition which may also be properly considered 
. . . . By the same token, a n  increase in the wife's needs, or a 
decrease in her separate estate, may warrant an  increase 
in alimony. 

Id.  a t  383,148 S.E. 2d a t  222 (emphasis added). In  Sayland,  the 
alimony payment was held to be unreasonable, and therefore 
modifiable, because the  wife was institutionalized in a state 
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hospital and the  alimony payment was three times the amount 
of her actual subsistence. 

Thus it is apparent t ha t  a conclusion a s  a matter  of law tha t  
changed circumstances exist, based only on the parties' in- 
comes, is erroneous and must be reversed. The present overall 
circumstances of the parties must be compared with the  cir- 
cumstances existing a t  the time of the original award in order 
to determine if there has  been a substantial change. Gill, supra. 
We note t ha t  defendant, in her pleadings, alleged tha t  plaintiff 
had transferred some of his assets and interests therein to his 
second wife. If a court finds tha t  a party who has been ordered 
to pay alimony has diverted his assets or voluntarily reduced 
his income to  deliberately avoid payment of alimony, earning 
capacity rather  than actual earnings should be considered. 
Robinson v. Robinson, 10 N.C. App. 463, 179 S.E. 2d 144 (1971). 
The party alleging such misconduct carries the burden of proof 
on this issue, however. Bowes v. Bowes, 287 N.C. 163,214 S.E. 2d 
40 (1975). Perhaps the  overriding principle in determining 
whether changed circumstances exist, as  well as  redetermining 
the correct amount of alimony, is tha t  which the Supreme Court 
recognized in Beall v. Beall, 290 N.C. 669, 679, 228 S.E. 2d 407, 
413 (1976), t h a t  "the question of the correct amount of alimony 
. . . is a question of fairness to all parties." 

Plaintiffs final argument concerns the issue of from what 
date the reduced amount of alimony should be paid, if a sub- 
stantial change of circumstance is found and a modification 
order is entered. As this  problem may not arise upon re- 
hearing, we refrain from discussing it. 

The portion of the judgment holding plaintiff in contempt of 
court is affirmed. The portion dealing with modification of the 
alimony award is reversed. 

Affirmed in part, reversed in part. 

Judges VAUGHN and WELLS concur. 
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STATE OF NORTH CAROLINA v. JAMES E. WALLACE 

No. 8015SC518 

(Filed 18 November 1980) 

Hunting B 3- hunting deer with dogs - insufficiency of citation to charge crime 
A citation alleging tha t  defendant "did unlawfully and wilfully operate a 

(motor) vehicle on a (street or highway) . . . By hunting deer with dogs in 
violation of Senate Bill #391" was insufficient to  charge defendant with a 
violation of t h e  criminal laws and was fatally defective. 

Judge MARTIN (Robert M.) concurs in t h e  result. 

Judge HEDRICK concurring in result only. 

APPEAL by defendant from Clark, Judge. Order entered 6 
March 1980 in Superior Court, ALAMANCE County. Heard in the 
Court of Appeals 14 October 1980. 

Defendant was accused of violating Senate Bill #391 which 
prohibits pursuing, hunting, taking or killing deer or foxes with 
dogs. At trial, defendant moved for a dismissal pursuant to 
N.C.G.S. 15A-954, alleging the law was unconstitutional on its 
face and t h a t  the  court had no jurisdiction of the offense 
charged. The district court granted defendant's motion, and the 
state appealed. 

In the case of State v. Keck, the same district court judge 
had previously held the pertinent statute unconstitutional. 

On appeal in the superior court, the court heard testimony 
and entered a n  order holding the statute to  be constitutional. 
The case was thereupon remanded to the  district court for 
further proceedings a s  provided by N.C.G.S. 15A-1432(d). From 
this order, defendant appeals. 

Attorney General Edmisten, by Assistant Attorney General 
Donald W. Grimes, for the State. 

Vernon, Vernon, Wooten, Brown & Andrews, by Wiley P. 
Wooten, for defendant appellant. 

MARTIN (Harry C.), Judge. 

This is a case about dogs. As dogs do not often appear in the 
courts, i t  is perhaps not inappropriate to  write a few words 
about them. The dog, a carnivorous mammal, has  been kept in a 
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domesticated state by man since prehistoric time. "The mem- 
ory of man runneth not to the contrary." 

Diana, the Roman counterpart to Artemis, was the goddess 
of hunting. She was the  twin sister of Apollo and was usually 
pictured with her hunting dogs, given to her by the wind-god, 
Pan. Cerberus, the three-headed dog, served a s  the watchdog a t  
the gates of Hades. In  the sky we find Sirius, the brilliant dog 
star, the brightest s ta r  in the entire heavens. Sirius floats 
through time a t  the hand of his master, Orion. 

Edmund Burke in The Sublime and Beautiful (1756) said: 
"Dogs are  indeed the most social, affectionate, and amiable 
animals of the whole brute creation." Herodotus reports in  A n  
Account of Egypt (5th Century) t h a t  dogs were regarded a s  
sacred by the ancient Egyptians. When a dog died, the people of 
the house shaved their whole bodies and heads and the dog was 
buried in sacred tombs within the city. In  Sir Francis Bacon's 
essay Of Atheism (1612), we find "for take an example of a dog, 
and mark what a generosity and courage he will put on when he 
finds himself maintained by a man." 

Byron wrote: 

But the poor dog, in life the  foremost friend, 
The first to welcome, the foremost to defend. 

The Talisman tells t ha t  Richard I said: 

The Almighty, who gave the  dog to  be companion of our 
pleasures and our toils, hath invested him with a nature 
noble and incapable of deceit. He forgets neither friend nor 
foe - remembers both benefits and injury. He hath a share 
of man's intelligence, but no share of his falsehood. You 
may bribe a soldier to  slay a man, or a witness to take life by 
false accusation, but you cannot make a hound tear  his 
benefactor. He is ever a friend of man, save when man 
incurs his enmity. 

The shape of history was changed by a spaniel who saved 
William of Orange from death by the  Spaniards when they made 
a surprise attack upon his army a t  night. William and his sen- 
tinels were fast asleep but a small spaniel on the prince's bed 
barked furiously a t  the  approaching footsteps. I t  sprang for- 
ward, scratched his master's face with a paw, and enabled him 
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to mount a horse and escape. To his dying day the prince kept a 
spaniel in his bedchamber. 

Throughout history we find the fate of man and dog inter- 
twined. Dogs have rescued kings and knaves, princes and pau- 
pers. Who will ever forget the heroic deeds of the great St. Ber- 
nards of the Alps? As one gazes through the window of time, the 
vision of a barefoot boy and his dog, walking down a dusty 
summer road, brings a tear  to the eye. A boy without a dog! Life 
would be unbearable. 

The dog is of a noble, free nature, yet is domesticated and 
dedicated to the well-being of people of all races. We find the 
dog's story told throughout our reports. One of the earliest 
cases, Dodson v. Mock, 20 N.C. 282 (1838), was an  action for 
trespass vi et armis for killing plaintiffs dog by poison. Justice 
Gaston, for the Court, held tha t  dogs belong to tha t  class of 
domiciled animals which the law recognizes as objects of prop- 
erty. As such, the dog is entitled to protection of the law even 
though it may on occasion have stolen an  egg, nipped a t  the heel 
of a man chasing it, or worried a sheep. Those offenses by a dog 
are  not of a very heinous character. "If such deflections as  
these from strict propriety be sufficient to give a dog a bad 
name and kill him, the entire race of these faithful and useful 
animals might be rightfully extirpated." Id.  a t  285. 

Justice Walker speaks of the dog in State v. Smith, 156 N.C. 
628, 629-31, 72 S.E. 321, 321-22 (1911): 

A dog is like a man in one respect, a t  least - tha t  is, he will 
do wrong sometimes; but if the wrong is slight or trival, he 
does not thereby forfeit his life. 

. . . [Wle will say tha t  the dog is not an  animal of such 
base nature or low degree, whatever his pedigree may be, as 
not to be entitled to the consideration and full protection of 
the law, or as  to subject him to outlawry if he has a bad 
reputation, or a t  least a habit of killing fowls, so tha t  if he 
lurks near where they are  to be found, although they are  
protected by a sufficient fence or other barrier against his 
predatory and ferocious disposition, he may be killed, even 
if he is not engaged in the actual attempt to slay and devour 
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his supposed prey, or the danger of his doing so is not so 
imminent or immediately threatening tha t  a prudent and 
reasonable man would be led to believe tha t  his property is 
in jeopardy. We cannot give our assent to this principle. 
Admit such a right, and the peace and good order of society 
would be seriously endangered and could not well be pre- 
served, for the exercise of such a right would excite the 
most angry passions and resentment of the dog's owner 
and eventually result in personal violence, thus  disrupting 
the peace and quiet of the community. . . . He [the dog] has 
the goodwill of mankind because of his friendship and loyal- 
ty, which are  such marked traits of his character tha t  they 
have been touchingly portrayed both in song and story. 

In Moore v. Electric Co., 136 N.C. 554,557-58,48 S.E. 822,823, 
67 L.R.A. 470, 471-72 (1904), we find: 

I t  is not hazarding too much to say tha t  i t  is a matter of 
common knowledge tha t  in the classification of animal life 
(not including man) the dog occupies a position in point of 
intelligence, fidelity and affection superior probably to all 
of the others. He is known to have been for ages not only an  
animal of prey but wonderfully acquainted with the habits 
and ways of both man and beast and birds, keenly sensitive 
as to sight, hearing and smell, and remarkably agile in all of 
his movements. He can, by training and association with 
man,-become adept in many useful employments and can be 
taught to do almost anything except to speak. They are  
known ordinarily to be able to take care of themselves 
amidst the dangers incident to their surroundings. Where a 
horse or a cow or a hog or any of the lower animals would be 
killed or injured by dangerous agencies t h e  dog would ex- 
tricate himself with safety. 

We think, therefore, tha t  the dog, on account of his 
superior intelligence and possession of the other traits 
which we have mentioned in respect to the diligence and 
care which locomotive engineers owe to their owners and to 
them, must be placed on the same footing with tha t  of a 
man walking upon or near a railroad track apparently in 
possession of all his faculties, . . . . 
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The Commonwealth of Kentucky recognized the virtues of 
the dog in Shadoan v. Barnett, 217 Ky. 205,210-11,289 S.W. 204, 
206,49 A.L.R. 843,847 (1926): 

[Hlistory may be searched in vain to find a living creature 
exhibiting a s  much fidelity and affection as  does the dog to 
and for his master. Neither cold, heat, danger, nor starva- 
tion deters him from manifesting those most excellent 
qualities in his love for his master, and those with whom he 
constantly associates. History is filled with instances 
where all others have fled, but the faithful dog stood guard, 
either as  a mourner a t  his master's grave or with a deter- 
mined purpose to administer to the latter if occasion pre- 
sented itself. The press dispatches constantly record his 
unparalleled deeds of heroism for the protection and ben- 
efit of mankind, even a t  the sacrifice of his own life. Be- 
cause of those qualities, his virtues have been touchingly 
described by poets and celebrated in song, and rightfully 
the dog a s  a companion is most affectionately regarded by 
all persons who truly estimate loyalty and friendship as  
factors in smoothing the path of this world's existence. 

In 1897 the Supreme Court of the United States had this to 
say about dogs: 

They are  not considered a s  being upon the same plane with 
horses, cattle, sheep, and other domesticated animals, but 
rather in the category of cats, monkeys, parrots, singing 
birds, and similar animals kept for pleasure, curiosity, or 
caprice. They have no intrinsic value, by which we under- 
stand a value common to all dogs as  such, and independent 
of the particular breed or individual. Unlike other domestic 
animals, they are  useful neither as  beasts of burden, for 
draft (except to a limited extent), nor for food. They are 
peculiar in the fact tha t  they differ among themselves more 
widely than  any other class of animals, and can hardly be 
said to have a characteristic common to the entire race. 
While the higher breeds rank among the noblest repre- 
sentatives of the animal kingdom, and are justly esteemed 
for their intelligence, sagacity, fidelity, watchfulness, 
affection, and above all, for their natural companionship 
with man, others are  afflicted with such serious infirmities 
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of temper as  to be little better than  a public nuisance. All 
a re  more or less subject to attacks of hydrophobic madness. 

Sentell v. New Orleans & c. Railroad Co., 166 U.S. 698, 701, 41 
L.Ed. 1169,1170 (1897). 

An opinion by then superior court judge Lumpkin (later 
supreme court justice) of Georgia states the history of the dog 
in inimitable fashion: 

"The dog has figured very extensively in the past and 
present. In  mythology, a s  Cerberus, he was intrusted with 
watching the gates of hell; and he seems to have performed 
his duties so well tha t  there were but few escapes. In  the 
history of the  past he has  been used extensively for hunting 
purposes, as  the guardian of persons and property, and as  a 
pet and companion. He is the  much valued possession of 
hunters the world over, and in England especially is the 
pack o'hounds highly prized. I n  literature he has  appeared 
more often than  any other animal, except perhaps the 
horse. Sometimes he is greatly praised, and a t  others great- 
ly abused. Sometimes he is made the type of what is mean, 
low, and contemptible; while a t  others he is described in 
terms of eulogy. Few men will forget the song of their 
childhood, which runs: 

'Old dog Tray's ever faithful; 
Grief cannot drive him away; 
He is gentle, he is kind; 
I'll never, never find 
A better friend than  old dog Tray.' 

"Nor can any of u s  fail t o  remember the  intelligent 
animal on whose behalf 'Old Mother Hubbard went to the 
cupboard.' 

"Few men have deserved and few have won higher 
praise in an epitaph than  the  following, which was written 
by Lord Byron in regard to his dead Newfoundland: 'Near 
this spot are deposited the remains of one who possessed 
beauty without vanity, strength without insolence, cour- 
age without ferocity, and all t he  virtues of man without his 
vices. This praise, which would be unmeaning flattery if 
inscribed over human ashes, is but a just tribute to  the 
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memory of Boatswain, a dog who was born a t  Newfound- 
land, May 3,1803, and died a t  Newstead Abbey, November 
18, 1808. 

'The  dog has even invaded the domain of art. All who 
have seen Sir Edwin Landseer's great pictures will know 
how much human intelligence can be expressed in the face 
of a dog. His picture entitled 'Laying Down the Law' will 
not be forgotten in considering the dog as  a litigant. 

"Thus the dog has figured in mythology, history, poet- 
ry, fiction, and art ,  from the  earliest times down to the 
present, and now in these closing days of the nineteenth 
century we are called upon to decide whether a dog is a wild 
animal (ferae naturae) in such sense as  not to be leviable 
property; or, if he is a domestic animal (domitae naturae), 
whether he is not subject to levy on the ancient theory tha t  
he had no intrinsic value if he was not good to eat. 

"Originally all the  animals which are  now used by man 
were wild. One after another they have become domesti- 
cated, and subject to his control, ownership, and use. As 
time progressed they gradually lost their character of wild- 
ness, and became more and more subject to mankind, and 
more and more regarded as  ordinary property. At this day 
no one would contend tha t  the horse was not the subject of 
absolute property because his ancestors were originally 
wild; and the same may be said of other animals now thor- 
oughly recognized as  domestic. Even in the days of Black- 
stone, while it was declared t h a t  the property in a dog was 
'base property,' i t  was nevertheless asserted tha t  such 
property was sufficient to maintain a civil action for its 
loss. (4 B1. Com. 236.) Since tha t  day, in the evolution of 
civilization, the dog has not been left behind. He is now not 
only prized for hunting purposes, a s  a watchdog, and as  a 
pet, but it is common knowledge tha t  many dogs have an  
actual commercial and market value. When annually there 
is held in New York a bench show, a t  which dogs take prizes 
amounting to thousands of dollars, and where they are  
bought and sold a t  prices which are  frequently far larger 
than  are  paid for ordinary horses, it is ra ther  late in the day 
to assert t ha t  they are  not valuable property. 
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"Dogs a re  also trained for purposes of exhibition, being 
sometimes the sole means of support of their masters. I t  
would be a n  interesting survival of archaic law to say tha t  a 
showman could put up his tent,  give nightly exhibitions of 
his valuable dogs, making large sums of money from them, 
get in debt to  any given extent, laugh a t  his creditors, and 
proceed with his daily exhibitions, on the ground tha t  his 
stock in trade is not subject to levy. If it be contended tha t  
the horse, mule, and other animals are used for more prac- 
tical purposes (some of them as  beasts of burden), i t  need 
only be asked what animals draw the sleds of the  Eskimos 
and others in the northern latitudes? Nor is this confined 
alone to the Arctic regions. Any traveler on the  continent of 
Europe, and especially through Belgium, who has kept his 
eyes open, has  seen these animals drawing heavy loads, 
and often taking the place of other draft animals. . . . The 
ancient idea tha t  'animals which do not serve for food, and 
which therefore the law holds to have no intrinsic value,' 
were not the subject of larceny (4 B1. Com. 236), has  passed 
away. Now t h e  stomach is not  t he  only criterion of 
value. . . . 

"The dog has been very often before the courts of the 
different States and of different countries, and has been 
the subject of a good deal of judicial humor and of judicial 
learning; but it bears a tinge of the ridiculous to contend 
that,  however many and however valuable dogs a man may 
own, he can not be made to pay his debts if he will only 
invest his money in dogs,- a contention which reminds one 
of the very solemn discussions in a certain court, a t  a time 
not very long past as  to whether the oyster was a wild 
animal. Before the courts, the dog has received a treatment 
as  varied a s  t ha t  given him by authors . . . .' . . . From the 
time of the  pyramids to the present day; from the frozen 
pole to the torrid zone, wherever man has been, there has 
been his dog. Cuvier has  asserted t h a t  t h e  dog was, 
perhaps, necessary for the  establishment of civilized soci- 
ety, and that a little reflection will convince us that barba- 
rous nations owe much of their civilization above the brute 
to the possession of the  dog. He is the friend and companion 
of his master - accompanying him in his walks, his servant 
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aiding him in his hunting, the playmate of his children, an 
inmate of his house, protecting i t  against all assailants.' " 

Strong v. Georgia Railway &Electric Co., 118 Ga. 515,516-19,45 
S.E. 366, 367-68 (1903). 

At common law it was not larceny to steal a live dog, but it 
was to steal a dead dog's hide. Mullaly v. The People, 86 N.Y. 365 
(1881). 

A French justice was once troubled by the following 
case, and his decision is unknown: A cattle drover and a 
butcher while dining together undertook to adjust their 
accounts. The drover's dog was lying by the table. The 
butcher took a note for 100 francs and handed i t  toward the 
drover, and it fell in the gravy dish. The butcher snatched 
the note from the dish, and while waving i t  to and fro to dry 
it, the drover's dog, evidently supposing tha t  the note was a 
morsel of food, snapped it from the butcher's hand and 
swallowed it. The butcher demanded tha t  the dog be killed 
and dissected. The drover refused, and the butcher then 
claimed tha t  the dog had collected his master's account and 
tha t  he owed the drover nothing. The drover insisted tha t  
the dog was not acting within the scope of his duties and 
authority, and sued the butcher to recover the account. 

J. Seawell, Law Tales for Laymen 127 (1925). 

No tribute to the noble dog is more eloquent than  the fol- 
lowing of Senator Vest in t he  Missouri case of Burden v. 
Hornsby: 

"The best friend a man has in the world may turn 
against him and become his enemy. His son or daughter 
that  he has reared with loving care may prove ungrateful. 
Those who are  nearest and dearest to us, those whom we 
trust with our happiness and our good name, may become 
traitors to our faith. The money tha t  a man has he may lose. 
I t  flies away from him perhaps when he needs i t  most. A 
man's reputation may be sacrificed in a moment of ill- 
considered action. The people who are  prone to fall on their 
knees to do us  honor when success is with us may be the 
first to throw the stone of malice when failure settles its 
cloud upon our heads. The one absolutely unselfish friend 
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t ha t  man can have in this selfish world, the  one tha t  never 
deserts him, the  one t h a t  never proves ungrateful or 
treacherous, is his dog. A man's dog stands by him in 
prosperity and poverty, in health and in sickness. He will 
sleep on the cold ground, where the winter winds blow and 
the snow drives fiercely, if he may be only near his master's 
side. He will kiss the hand t h a t  has no food to offer; he will 
lick the wounds and sores t h a t  come in encountering the 
roughness of the world. He guards the sleep of his pauper 
master as  if he were a prince. 

"When all other friends desert, he remains. When riches 
take wings and reputation falls to pieces, he is as  constant 
in his love as  the sun in i ts journey through the heavens. If 
misfortune drives the master a n  outcast in the world, 
friendless and homeless, the faithful dog asks no higher 
privilege than  tha t  of accompanying him to  guard against 
danger, to fight against his enemies. And when the last 
scene comes and death takes the  master in i ts embrace, and 
his body is laid in the ground, no matter if all other friends 
pursue their way, there by the graveside will be found the 
noble dog, his head between his paws, his eyes sad, but open 
in alert watchfulness, faithful and t rue in death." 

J. Seawell, supra a t  127-28. 

With this background on the legal perspective of dogs a s  it 
has evolved throughout our history, we now turn  to the issue 
argued on appeal. Defendant insists the statute is unconstitu- 
tional on its face. He contends that ,  among other things, due 
process is denied when "any person, adult or child, who while in 
the company of a dog, which in response to i ts natural instincts, 
suddenly and without warning, catches the scent of a deer or a 
fox and gives chase" is subject to a violation of the criminal law 
and may be fined. While defendant's argument is intriguing and 
unique, on the record before us  we are  not required to reach any 
constitutional question. A constitutional question will not be 
passed upon if there is also present some other ground upon 
which the case may be decided. If the  case can be decided on one 
of two grounds, one involving a constitutional question, the 
other a question of lesser importance, the latter alone will be 
determined. The Court will not decide questions of a constitu- 
tional nature unless absolutely necessary to a decision of the  
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case. State v. Blackwell, 246 N.C. 642,99 S.E. 2d 867 (1957); State 
v. Lueders, 214 N.C. 558, 200 S.E. 22 (1938). 

Here, we are  faced a t  the threshold with the question of the 
validity of the process. Although counsel do not address this 
question, i t  arises on the face of the record. 

The process in this case is a uniform traffic citation. I ts  
pertinent parts are  a s  follows: 

State of North Carolina vs. 

James E. Wallace 

The undersigned officer has probable cause to believe that  
on or about 10:20 a.m., the  20th day of Nov. 1979 in the 
named county, the named defendant did unlawfully and 
wilfully operate a (motor) vehicle on a (street or high- 
way) . . . 
By hunting deer with dogs in violation of Senate Bill #391 
which prohibits same . . . . 

C.W. Swinney 

Officer 

I t  is obvious on the face of the citation tha t  it fails to allege a 
violation of the criminal laws, and is fatally defective. I t  is the 
function of a warrant, or citation, to make clear and definite the 
offense charged so tha t  the investigation may be limited to tha t  
offense in order tha t  the proper procedure be followed and the 
applicable law invoked, and to put the defendant on notice as  to 
what he is charged with and to enable him to make his defense. 
State v. Hammonds, 241 N.C. 226,85 S.E. 2d 133 (1954). A war- 
rant  must express the charge against defendant in a plain, 
intelligible and explicit manner and contain sufficient matter 
to enable t h e  court to  proceed to  judgment and thus  bar 
another prosecution for the same offense. Id.; State v. Brown, 13 
N.C. App. 280,185 S.E. 2d 486 (1971). A cursory examination of 
the citation in question discloses t ha t  it fails to  comply with this 
standard. Likewise, the citation fails to comply with the  re- 
quirements of N.C.G.S. 15A-302. We hold the citation is fatally 
defective and the same should be quashed. 
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As the case is being disposed of on this ground, we do not 
reach or discuss the alleged constitutional infirmity. I t  is in- 
teresting to note, nevertheless, t ha t  the statute in question 
evidently had its origin in the ancient dog-draw of old forest 
law. Dog-draw was the manifest deprehension of a n  offender 
against venison in a forest, when he was found drawing after a 
deer by the scent of a hound led in his hand; or where a person 
had wounded a deer and was caught with a dog drawing after 
him to receive the same. Manwood, Forest Law, 2, c. 8. One way 
used to prevent dogs from running after deer was the "lawing of 
dogs," or cutting several claws of the forefeet of dogs. Black's 
Law Dictionary 1033 (4th ed. rev. 1968). 

Finally: 

I t  is a matter of common knowledge tha t  there a re  many 
breeds of dogs endowed with special traits and gifts pecu- 
liar to their respective kind - the pointer and setter take 
instinctively to  hunting birds; the hound to foxes, deer and 
rabbits, but we know of no breed which instinctively hunts 
mankind. Yet we know tha t  dogs are  capable of running the 
tracks of human beings, as  is frequently evidenced by the 
lost dog trailing his master's track long distances and 
through crowded s treets ,  and finally overtaking him, 
which demonstrates the  further fact tha t  some distinctive 
peculiarity exists between different persons which can be 
recognized and known by a dog. And i t  is a well known fact 
tha t  the bloodhound can be trained to run the  tracks of 
strangers; and in this the  "training" consists only in being 
taught to pursue the human track; the gifts or powers or 
instincts being already inherent in the animal, he is in- 
duced to exercise them under the persuasive influence and 
protection of his trainer or master. Once trained in this 
pursuit, we must assume tha t  his accuracy depends not 
upon his training, but upon the degree of capacity bestowed 
upon him by nature. Experience and common observation 
show tha t  among dogs of the full blood and full brothers and 
sisters, one or more may be highly proficient, while others 
will be inefficient, unreliable and sometimes worthless; 
some may be acute to  scent, while others will be dull to 
scent and incapable of running a "cold" track. Then again 
we may find the most reliable and favorite hound taking 
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the "fresher" track which crosses his trail, or quitting the 
"cold" trail of a fox and following the "hot" track of a deer 
which he may strike. Likewise, the pointer or setter may 
abandon a "cold" trail of a covey of birds and follow a 
"warmer" one upon which he may happen to run. Or the 
squirrel dog may leave the tree a t  which he has taken his 
stand and barked, and go to another, or quit entirely. So it 
does no violence to common experience to assume tha t  dogs 
are  liable to be deficient in their instincts. Therefore, we 
frequently hear huntsmen speak of some dogs as  "true" 
and "staunch," while others will be denounced a s  unreli- 
able or "liars." I t  sometimes happens tha t  the best trained 
foxhounds will lead their master into a rabbit chase, or a 
pointer will hold his master with trembling excitement 
while he "points" a terrapin. 

State v. Moore, 129 N.C. 494,498-99,39 S.E. 626,627-28,55 L.R.A. 
96, 98 (1901). 

The case is remanded to the Superior Court of Alamance 
County with direction tha t  i t  be remanded to the district court 
of tha t  county for the entry of a n  order dismissing the action. 

Judge HEDRICK concurs in the result only. 

Judge MARTIN (Robert M.) concurs in the result. 

Judge HEDRICK concurring in result only: 

I concur completely in the decision tha t  the citation in 
question does not charge an  offense. I am compelled to register, 
however, my opposition to using the North Carolina Court of 
Appeals Reports to publish my colleague's totally irrelevant, 
however learned, dissertation on dogs. 
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R.L. HOWELL, LAMAR SIMMONS, AND WIFE, DORIS G. SIMMONS, BRUCE 
B. BLACKMON AND WIFE, LELIA L. BLACKMON, BRUCE B. BLACK- 
MON, JR., KATYE BLACKMON, OSCAR RIVENBARK, J.K. WILLIFORD, 
AND WIFE, E I L E E N  WILLIFORD,  NORA R I V E N B A R K  v. C. PAGE 
FISHER and SOIL TESTING SERVICES O F  CAROLINA, INC. (IDENTICAL 
BY CHANGE OF NAME WITH GEOTECHNICAL ENGINEERING COMPANY, INC.) 

No. 8011SC340 

(Filed 18 November 1980) 

Negligence § 2; Corporations § 6; Rules of Civil Procedure § 19-negligent misrep- 
resentations in soil report - action by stockholders - corporation not necessary 
party 

A corporation is not a necessary party when stockholders seek damages 
in their own right for negligent misrepresentations made to them before 
they were stockholders for the  purpose of inducing their investment, and a 
sufficient legal basis existed to  support plaintiffs' allegations of a n  indi- 
vidual loss, separate and distinct from any damage suffered by the corpora- 
tion, where plaintiffs alleged t h a t  defendants were to  prepare a soil test,ing 
report to  determine the  feasibility of mining certain t racts  of land leased by 
the  corporation; defendants had express knowledge of the  corporation's 
purpose in  abtaining t h e  report; defendants knew t h e  specific persons to  
whom the  report would be shown; defendants knew t h a t  the report was 
intended to induce plaintiffs' investment in t h e  corporation; and plaintiffs 
did buy capital stockin the  corporation for $184,000 and did lend it  $204,000. 

APPEAL by plaintiffs from Hobgood, (Robert H.), Judge. 
Judgment entered 19 February 1980 in Superior Court, HAR- 
NETT County. Heard in the Court of Appeals 8 October 1980. 

Plaintiffs sued defendants for the negligent preparation of 
a soil testing report which induced them to invest in a corpora- 
tion tha t  is now insolvent. Defendants moved for dismissal of 
the action pursuant to G.S. 1A-1, Rule 12(b)(6) and 12(b)(7). In  its 
order of 19 February 1980, the court denied the 12(b)(6) motion 
but granted the 12(b)(7) motion and dismissed the claim for 
failure to join a necessary party, the corporation. 

Plaintiffs made the  following allegations in their complaint 
to support a claim for relief. The individual defendant, C. Page 
Fisher, is a geologist and professional engineer. He is president 
of the defendant corporation, a geological engineering firm, 
which performs soil tests to determine the quality, quantity 
and value of minerals in land tracts and their mining potential. 
Defendants prepare written reports and evaluations for per- 
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sons interested in mining the soil and prospective investors and 
lenders of mining businesses. 

In  1976, Howell Industries, Inc. [hereinafter Howell] was a 
corporation existing under the laws of this State engaged in 
mineral exploration with i ts principal place of business in Har- 
nett  County. At tha t  time, Howell was the lessee of four tracts 
of land in Jones, Pender and Bertie counties. Howell wanted to 
mine these tracts and therefore requested defendants to pre- 
pare a geological feasibility study. On 4 May 1976, Howell and 
defendants entered into a contract for this purpose. The terms 
of the contract were incorporated in a letter sent to Howell by 
Arthur W. Hayes, an agent and principal geologist of defendant 
corporation. In  pertinent part, Hayes stated in the letter: "It is 
our understanding t h a t  you require our services to assist 
Howell Industries obtain a loan for the mill(s), through a profes- 
sional statement regarding the feasibility of mining on these 
tracts. In  addition, we understand tha t  you require our assist- 
ance in obtaining the four mining permits . . . ." 

A soil study of the  tracts leased by Howell was conducted, 
and Hayes sent the following report to Howell 10 June 1976: 

I t  is our opinion tha t  these varied deposits will 
provide excellent products for different needs in the 
State and perhaps, neighboring states. The various 
s t rata  can produce high-calcium livestock feed supple- 
ment, agricultural lime for soil neutralization, road 
surfacing, and stabilization material, and crushed 
limestone aggregate for construction. Simple proces- 
s ing,  such a s  crushing,  washing, screening, and 
perhaps some blending is all tha t  would be required to 
prepare a high-quality product . . . . A conservative 
estimate of total mass available for extraction is 6.63 
million tons. Based upon current prices, the potential 
gross sales of these materials, f.0.b. plant, is conserva- 
tively estimated to  be $81.20 million. 

Defendants la te r  repudiated this  report but  agreed to do 
another study of the  four tracts as  well as  one additional tract 
that  had been acquired by Howell in the interim. In the 27 
September 1976 letter disavowing the earlier evaluation, defend- 
ant  Fisher stated: 



490 COURT OF APPEALS [49 

Howell v. Fisher 

As of this time, I will be the principal of Geotechnical 
Engineering Company who is responsible for the  
Howell project . . . . 

Dr. Hayes will no longer be associated with the 
project and I am making contact with those'individuals 
a t  Branch Banking & Trust Company, North Carolina 
National Bank, Peat, Marwick, Mitchell & Company, 
and with various state agencies with whom he had 
contact in your behalf, to so inform them. 

On 12 October 1976, defendants submitted a final study from 
the soil testing of the five tracts. The report was identical with 
the previous one except t ha t  i t  estimated the total mass avail- 
able for extraction a t  ten million tons with a potential gross 
sales value of $65.35 million. 

Subsequently, between 12 October and 3 December 1976, 
Dr. C.E. Howard, an  agent and employee of defendants, showed 
the report to plaintiffs. A material allegation in plaintiffs' com- 
plaint is tha t  Dr. Howard 

gave copies thereof to the  plaintiffs for the purpose of 
inducing the plaintiffs to invest in the stock of Howell; 
tha t  Dr. C.E. Howard is a geologist and a s  such repre- 
sented to the plaintiffs that ,  based on said report, an  
investment in the  capital stock of Howell would be a 
good investment and would return a substantial profit 
to the investor. 

Thereafter,  plaintiffs bought capital  stock in Howell for 
$184,000.00 and lent i t  $204,000.00. Plaintiffs allege tha t  this 
total investment of $388,000.00 was made in reliance upon de- 
fendants' evaluation report of 12 October 1976 and the repre- 
sentations made by defendants' agent, Dr. Howard. 

After plaintiffs became stockholders, Howell began mining 
the Harriet tract. In the course of its operations, it soon discov- 
ered tha t  the quality, quantity and value of minerals therein 
did not conform to defendants' representations in the mining 
feasibility study. Apparently, defendants had grossly exagger- 
ated and overstated the  mineral content in the tracts. Because 
there were insufficient minerals for mining, Howell became 
insolvent. Howell is now "defunct, inoperative and is no longer 
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engaged in the  mining business." Plaintiffs' capital invest- 
ments and loans to Howell are, therefore, totally worthless. 

Plaintiffs brought suit against defendants alleging tha t  
they were negligent in conducting the soil tests and in provid- 
ing incomplete and misleading information about the feasibil- 
ity of and the potential value to be derived from mining the 
properties. Plaintiffs sought damages equivalent to their orig- 
inal total  investment in Howell ($388,000.00) and punitive 
damages of $250,000.00. Upon defendants' motion, the court 
dismissed the action for failure to join the necessary party of 
Howell. From tha t  dismissal, plaintiffs now appeal. 

Bryan, Jones and Johnson, by James M. Johnson, for plain- 
tiff appellants. 

Ragsdale and Liggett, by Peter M. Foley, and Manning, Ful- 
ton and Skinner, by Howard E. Manning, Jr., for defendant 
appellees. 

VAUGHN, Judge. 

The issue is whether plaintiff-stockholders' suit was prop- 
erly dismissed under Rule 12(b)(7) for failure to join the corpora- 
tion as a necessary party. Plaintiffs contend tha t  the court 
committed error on two alternative bases: (1) tha t  even if the 
corporation were a necessary party, the action should have 
been continued to permit joinder; (2) the corporation was not, 
however, a necessary party because the complaint was an  indi- 
vidual claim for personal wrongs done to them by defendants. 
At the outset, we note t ha t  dismissal under Rule 12(b)(7) is 
proper only when the  defect cannot be cured, and the court 
ordinarily should order a continuance for the absent party to be 
brought into the action and plead. Booker v. Everhart, 294 N.C. 
146,240 S.E. 2d 360 (1978); Carding Developments v. Gunter & 
Cooke, 12 N.C. App. 448, 183 S.E. 2d 834 (1971); Shuford, N.C. 
Civil Practice and Procedure § 19-3 (1975); 3A Moore's Federal 
Practice 7l 19.07-1[3] (2d ed. 1979); 5 Wright & Miller, Federal 
Practice and Procedure: Civil # 1359 (1969). The record does not 
indicate tha t  plaintiffs were given an  opportunity to join the 
corporation before dismissal. I t  is unnecessary, however, to 
formulate a holding on this question since we agree with plain- 
tiffs' second contention and reverse the dismissal because the 
corporation, in these circumstances, was not a necessary party. 
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If shareholders bring a n  action to enforce a primary right 
belonging to the  corporation, their claim is derivative, and the 
corporation is a necessary party. Underwood v. Stafford, 270 
.N.C. 700,155 S.E. 2d 211 (1967); Swensonv. Thibaut, 39N.C. App. 
77,250 S.E. 2d 279, appeal dismissed, 296 N.C. 740,254 S.E. 2d 
181 (1979). The well established rule is tha t  shareholders cannot 
maintain a n  individual action against third persons for wrongs 
or injuries to the corporation which result in depreciation or 
destruction of the value of their stock. Jordan v. Hartness, 230 
N.C. 718,55 S.E. 2d 484 (1949); Hoyle v. Carter, 215 N.C. 90,1 S.E. 
2d 93 (1939); Annot., 167 A.L.R. 279 (1947). There is, however, a 
notable exception to the general rule 

which permits a stockholder to  maintain an action in 
his own right for an  injury directly affecting him, 
although the corporation also may have a cause of 
action growingout of the same wrong, where i t  appears 
tha t  the injury to the stockholder resulted from the 
violation of some special duty owed the  stockholder by 
the wrongdoer and having its origin in circumstances 
independent of the plaintiff's s ta tus  a s  a stockholder. 

167 A.L.R. a t  285. 

Our courts recognize this exception and permit a share- 
holder to bring an individual cause of action "[ilf he can, in addi- 
tion, 'allege a loss peculiar to himself,' by reason of some special 
circumstances or special relationship to the wrongdoers . . . ." 
Robinson, N.C. Corporation Law § 14-2, a t  287 (2d ed. 1974). When 
the injuries complained of are  "peculiar or personal" to the 
shareholders, the  corporation is not a necessary party to the 
suit since any damages recovered do not pass to the  corporation 
or indirectly to  i ts creditors. Snyder v. Freeman, 300 N.C. 204, 
266 S.E. 2d 593 (1980); Underwood v. Stafford, 270 N.C. 700,155 
S.E. 2d 211 (1967). 

In  light of the foregoing principles, the  question a t  bar is 
reduced to whether a legal basis exists to support plaintiffs' 
allegations of a n  individual loss, separate and distinct from any 
damage suffered by the corporation. There a re  only two possi- 
ble avenues of recovery: in contract or in tort. 

Since this case arises in a contractual setting, we must 
determine whether plaintiffs may maintain an  individual claim 
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based upon the contract between the corporation and defend- 
ants. "It is well settled in North Carolina tha t  where a con- 
tract between two parties is intended for the benefit of a third 
party, the latter may maintain an  action in contract for its 
breach . . . ." Industries, Inc. v. Construction Co., 42 N.C. App. 
259,265,257 S.E. 2d 50,55, discretionary review denied, 298 N.C. 
296, 259 S.E. 2d 301 (1979). An intended beneficiary, despite a 
lack of privity, may sue on the contract, either for i ts perform- 
ance or damages. In  addition, the corporation is not a necessary 
party when a shareholder claims a personal loss for a breach of 
contract a s  an  intended beneficiary thereof. Snyder v. Free- 
man, 300 N.C. 204, 266 S.E. 2d 593 (1980). Plaintiffs, however, 
have failed to meet the test  for bringing a claim for defendants' 
breach of contract in these circumstances. "The real test is said 
to be whether the contracting parties intended tha t  a third 
person should receive a benefit which might be enforced in the 
courts." Vogel v. Supply Co., 277 N.C. 119, 128,177 S.E. 2d 273, 
279 (1970); Restatement (Second) of Contracts 5 133 (1973). The 
allegations in plaintiffs' complaint do not establish a claim as  
intended beneficiaries of the corporation's contract for there is 
no recital t ha t  the contract was entered into for their direct 
benefit. Leasing Corp. v. Miller, 45 N.C. App. 400,263 S.E. 2d 313, 
review denied, 300 N.C. 374,267 S.E. 2d 685 (1980). Indeed, the 
record plainly indicates t h a t  the  contract for soil testing ser- 
vices was entered into for the  corporation's sole benefit to en- 
able it to obtain the  necessary loans and permits for i ts mining 
operations. 

Plaintiffs7 complaint does, nonetheless, allege a cause of 
action based on defendants7 negligence. Defendants assert tha t  
privity is a threshold obstacle to plaintiffs' claim for individual 
losses in negligence. We do not agree for two reasons. 

First, a s  a general matter, sound reason dictates tha t  negli- 
gence liability be imposed, in appropriate circumstances, to 
protect the foreseeable interests of third parties not in privity 
of contract. 

[B]y entering into a contract with A, the  defendant 
may place himself in such a relation toward B tha t  the 
law will impose upon him an  obligation, sounding in 
tor t  and not in contract, to act in such a way tha t  B will 
not be injured. The incidental fact of the existence of 
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the contract with A does not negative the responsibil- 
i ty  of t he  actor when he enters  upon a course of 
affirmative conduct which may be expected to affect 
the interests of another person. 

Prosser, Handbook of the Law of Torts § 93, a t  622 (4th ed. 1971). 
In  several recent cases, this Court has  held tha t  a third party, 
not in privity of contract with a professional person, may recov- 
e r  for negligence which proximately causes a foreseeable eco- 
nomic injury to him. Condominium Assoc. v. Scholx Co., 47 N.C. 
App. 518,268 S.E. 2d 12 (1980) (condominium owners may recov- 
e r  for an  architect's negligent design of a water pipe system); 
Leasing C o q .  v. Miller, 45 N.C. App. 400,263 S.E. 2d 313, review 
denied, 300 N.C. 374, 267 S.E. 2d 685 (1980) (equipment lessor 
may recover for a lawyer's negligent failure to discover the 
existence of a lien on property used a s  collateral in a leasing 
agreement); Browning v. Levien & Co., 44 N.C. App. 701,262 S.E. 
2d 355, review denied, 300 N.C. 371, 267 S.E. 2d 673 (1980) (build- 
ers  may recover from a n  architectural firm for negligent over- 
certification to the construction lender of the amount of work 
performed by a contractor) [see also Kornitz v. Earling & Hiller, 
Znc., 49 Wis. 2d 97, 181 N.W. 2d 403 (1970)l; Industries, Inc. v. 
Construction Co., 42 N.C. App. 259,257 S.E. 2d 50, review denied, 
298 N.C. 296,259 S.E. 2d 301 (1979) (a contractor may recover for 
an  architect's negligence in approving defective materials and 
workmanship). 

Second, and more particularly, plaintiffs' claim is an  action 
for negligent misrepresentation which may be brought, absent 
privity of contract, to recover pecuniary loss. See Prosser, 
Handbook of the Law of Torts 8 107 (4th ed. 1971); 57 Am. Jur .  2d, 
Negligence §§ 49, 51 (1971). In  essence, plaintiffs allege a two- 
fold basis for defendants' liability: (1) negligence in the misrep- 
resentations of the soil content in the test reports which defend- 
ants knew would be used to induce plaintiffs to become stock- 
holders in the corporation; and (2) negligence in the affirmative 
misrepresentations of Dr. Howard, defendants' agent, to plain- 
tiffs tha t  "based on said report, a n  investment in the capital 
stock of Howell would be a good investment and would return a 
substantial profit to the  investor." 

An action for negligent misrepresentation by third persons 
lacking privity to recover economic loss has  only recently 
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gained acceptance, but i t  now appears to be the prevailing 
American law. Prosser, Misrepresentation and Third Persons, 
19 Vand. L. Rev. 231 (1966). The action was long resisted on 
grounds similar to Chief Judge Cardozo's oft-quoted fears in 
Ultramares COT. v. Touche, 255 N.Y. 170,179-80,174 N.E. 441, 
444 (1931): 

If liability for negligence exists, a thoughtless slip or 
blunder, the failure to detect a theft or forgery beneath 
the cover of deceptive entries, may expose accountants 
to a liability in a n  indeterminate amount for a n  inde- 
terminate time to an  indeterminate class. The hazards 
of a business conducted on these terms are  so extreme 
as  to enkindle doubt whether a flaw may not exist in 
the implication of a duty tha t  exposes to these conse- 
quences. 

In  Ultramares, the Court refused to impose negligence liability 
upon an  accountant to a third party for negligent preparation 
of a balance sheet. The defendant was aware tha t  his client 
would use the financial statement to  obtain extensive credit. 
The defendant was, however, unaware of the  names or numbers 
of possible lenders to whom the sheet would be shown. Accoun- 
tan t  liability has since been imposed for negligent misrepre- 
sentations in a n  audit where the plaintiff was identified and the 
defendant had special reason to expect his reliance or action. 
See American Indemnity Co. v. Erns t  & Ernst,  106 S.W. 2d 763 
(Tex. Civ. App. 1937); Annot., 46 A.L.R. 3d 979 (1972). The 
rationale of Ultramares is not, therefore, controlling where the 
damages to a n  identified third party a re  reasonably foreseeable 
by the defendant. Tartera v. Palumbo, 224 Tenn. 262,453 S.W. 2d 
780 (1970) (surveyor hired by purchaser of property may be 
liable for negligent misrepresentation to plaintiff-owners for 
losses due to a mistaken description in the warranty deed ex- 
ecuted in reliance upon his negligent survey). 

In  the instant case, there can be little doubt tha t  plaintiffs 
sufficiently alleged tha t  defendants should have reasonably 
foreseen the damages they would suffer if the soil reports were 
incorrect. I n  the  contract, defendants specifically acknowl- 
edged that the corporation needed the reports to obtain a loan 
and stated tha t  they would assist i t  in this regard. Moreover, 
the degree of defendants' assistance in the corporation's finan- 
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cia1 activities is indicated in defendant Fisher's letter of 27 
September 1976. He stated tha t  he would be "making contact" 
with the banks the corporation had been dealing with to inform 
them tha t  his company would be preparing another soil evalua- 
tion of the tracts. This fact alone indicates tha t  defendants 
knew the soil reports were being relied on by the corporation's 
lenders and investors. Finally, plaintiffs stated that  Dr. Ho- 
ward, defendants' agent, personally delivered and exhibited 
copies of the report to them for the purpose of inducing them to 
invest in the corporation. In  sum, the  complaint alleges t ha t  
defendants had express knowledge of the corporation's purpose 
in obtaining the report, the specific persons to whom the report 
would be shown, and the transaction which i t  was intended to 
induce: plaintiffs' investment in the corporation. 

In  these circumstances, Glanzer v. Shepurd, 233 N.Y. 236, 
135 N.E. 275 (1922), provides the applicable rationale for imposi- 
tion of liability. In  Glanzer, a public weigher was negligent in 
weighing beans for the seller which were subsequently pur- 
chased by plaintiff a t  a loss. The Court held the  weigher liable to 
the purchaser for the negligence because: 

[tlhe plaintiffs' use of the certificates was not an  in- 
direct or collateral consequence of the action of the 
weighers. I t  was a consequence which, to the weighers' 
knowledge, was the end and aim of the transaction. 
Bech, Van Siclen & Co. [seller] ordered, but Glanzer 
Brothers [plaintiffl were to use. The defendants held 
themselves out to the public as  skilled and careful in 
their calling. They knew tha t  the beans had been sold, 
and tha t  on the faith of their certificate payment would 
be made. They sent a copy to the plaintiffs for the very 
purpose of inducing action. All this they admit. I n  such 
circumstances, assumption of the task of weighing was 
the  assumption of a duty to weigh carefully for the 
benefit of all whose conduct was t o  be governed. 

233 N.Y. a t  238-39, 135 N.E. a t  275-76. Liability for negligent 
misrepresentations has been found in many similar cases. For 
example, 

[tlhe defendant is liable where, without proper care, he 
provides B with a title or weight certificate, a n  ab- 
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stract of title, a n  appraisal, an  audit, or a report of a 
boiler inspection, knowing tha t  B intends to pass it on 
to C and tha t  C is contemplating action in reliance upon 
it. The report may even be sent by the defendant to C a t  
the request of B, or the defendant may be informed 
tha t  B and C expect to act in concert. 

Prosser, Misrepresentation and Third Persons, 19 Vand. L. Rev. 
231, 242 (1966). 

The Restatement (Second) of Torts § 552 (1977) is in accord 
wit,h the Glanxer approach. I t  provides that:  

[olne who, in the course of his business, profession or 
employment, or in any other transaction in which he 
has a pecuniary interest, supplies false information for 
the guidance of others in their business transactions, 
is subject to liability for pecuniary loss caused to them 
by their justifiable reliance upon the information, if he 
fails to  exercise reasonable care or competence in 
obtaining or communicating the information. 

In  deference to legitimate fears of "indeterminate" liability to 
third persons, the  Restatement narrows the scope of an  action 
for negligent misrepresentations. The action must be brought 
by the person or a limited group of persons, to whom defendant 
intended the  information to be supplied, who have suffered a 
loss in reliance upon the information in a transaction which 
defendant intended the information to influence. Restatement, 
supra, § 552(2)(a)-(b). Plaintiffs' claim unquestionably comes 
within the permissible range of negligent misrepresentation 
actions where i t  is alleged tha t  defendants prepared the soil 
test reports with express knowledge tha t  they would be used to 
induce plaintiffs to invest in the corporation and defendants' 
agent so advised plaintiffs upon the reliability of the soil re- 
ports. 

This Court endorsed the Restatement position in Davidson 
& Jones, Inc. v. County of New Hanover, 41 N.C. App. 661, 255 
S.E. 2d 580, review denied, 298 N.C. 295,259 S.E. 2d 911 (1979). 
The Court held tha t  a firm of soil testing engineers could be 
liable for damages to  third party contractors who relied on the 
reports, which negligently misrepresented the subsurface soil 
conditions, in submitting their bids. 
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In performing i ts  contractual duties, Soil and Material 
Engineering, Inc. was under a common law duty to  use 
due care. To the extent t ha t  plaintiff and third-party 
defendants have alleged a breach of tha t  duty of due 
care and tha t  the  breach was a proximate cause of 
their injury, they have stated a cause of action. 

41 N.C. App. a t  669,255 S.E. 2d a t  585. In  an  analogous case, t h e  
California Court reversed summary judgment for defendant 
where plaintiff alleged tha t  it had contracted with a sanitary 
district to build a sewer system and suffered loss a s  a result of 
defendant's negligent preparation of soil tests for the district. 
M. Miller Co. v. Dames & Moore, 198 Cal. App. 2d 305, 18 Cal. 
Rptr. 13 (1961); see Restatement (Second) of Torts § 552, Illus- 
tration 9 (1977). 

We conclude tha t  plaintiffs have stated an  individual claim 
in negligence for injuries "peculiar or personal" to themselves, 
which are distinct from any damages suffered by the corpora- 
tion. In  such circumstances, the corporation is not a necessary 
party to the  action. Snyder v. Freeman, 300 N.C. 204,266 S.E. 2d 
593 (1980); Underwood v. Stafford, 270 N.C. 700,155 S.E. 2d 211 
(1967); Robinson, N.C. Corporation Law § 14-2 (2d ed. 1974). Two 
further observations a re  appropriate: (1) plaintiffs' claim is 
based on a theory of negligence whereas any possible claim by 
the corporation would probably be on its contract; (2) plaintiffs' 
claim cannot be a derivative one, on behalf of the corporation, 
when the alleged negligence occurred before they were even 
stockholders. See Sutter v. General Petroleum Corp., 28 Cal. 2d 
525, 170 P. 2d 898 (1964) (plaintiff-stockholder allowed to  indi- 
vidually recover for fraudulent misrepresentations which in- 
duced him to form and invest in a corporation). 

We hold tha t  a corporation is not a necessary party when 
stockholders seek damages in their own right for negligent 
misrepresentations made to them before they were stock- 
holders for the purpose of inducing their investment. Thus, it was 
error to grant  defendants' motion to dismiss under G.S. 1A-1, 
Rule 12(b)(7). 

The judgment appealed from is reversed. 

Reversed. 

Chief Judge MORRIS and Judge WELLS concur. 
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STATE O F  NORTH CAROLINA v. HOWARD FRANKLIN KING 

No. 8019SC514 

(Filed 18 November 1980) 

1. Criminal Law § 75.9- in-custody statement - admissibility - failure to make 
specific findings of fact 

The trial court did not e r r  in  admitting into evidence a statement made 
by defendant on the  way t o  t h e  police station, although t h e  court failed to 
make specific findings of fact to support i t s  conclusions, where the  evidence 
on voir dire was not conflicting and supported t h e  court's conclusions tha t  
the statement was not the result of any custodial interrogation; that defend- 
a n t  made t h e  statement freely and voluntarily without duress, coercion or 
inducement; t h a t  the  officer did not question defendant o r  in any way induce 
his confession; and t h a t  the  Miranda rule was not applicable to t h e  state- 
ment in question. 

Homicide § 28- self-defense - instruction - murderous assault - great bodily 
harm 

The trial court's instruction t h a t  defendant could use reasonable force 
to defend himself if he reasonably believed t h a t  a "murderous assault" was 
being made upon him was not erroneous where the  charge a s  a whole clearly 
explained t h e  principle t h a t  defendant must  have reasonably believed t h a t  
he needed to save himself from death "or great  bodily harm" to establish 
self-defense. 

Homicide § 28.4- defense of habitation - when applicable 
The defense of habitation is  available only to  prevent a forcible entry 

into the habitation and does not apply where one remains in a home after 
being directed by t h e  owner to leave. 

Homicide P 26- second-degree murder - instructions - specific intent - intox- 
ication 

The trial court's instructions t h a t  "the law does not reauire anv s~ec i f ic  " .  
intent for the  defendant to  be guilty of t h e  crime of second degree murder or 
of voluntary manslaughter" and, therefore, "the defendant's intoxication - 
can have no bearing upon your determination of his guilt or innocence of 
these crimes" constituted a correct s ta tement  of t h e  law. 

Homicide § 27.1- instructions - absence of malice 
The trial court's instructions on voluntary manslaughter did not limit 

the jury to a finding of a n  absence of malice only if the  State  failed to prove 
that  defendant acted in the  heat  of passion or t h a t  defendant acted in 
self-defense. 

APPEAL by defendant from Albright, Judge. Judgment en- 
tered 10 January 1980 in Superior Court, ROWAN County. Heard 
in the Court of Appeals 10 October 1980. 
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Defendant appeals from a judgment of imprisonment after 
a verdict of guilty on the  charge of murder in the  second degree 
was returned by the jury. The offense occurred on 22 September 
1979; defendant was indicted on 19 November 1979. Defendant 
pleaded not guilty. 

The decedent, George Lee Comer, was thirty-five years old, 
5 feet 8 inches tall, and weighed 154 pounds. Defendant, Howard 
Franklin King, was fifty-nine years old, was 5 feet 4 inches tall, 
and weighed about 122 pounds. Comer died as  a result of a 
close-range gunshot wound. 

The evidence for the  state tends to show tha t  during the 
evening of 21 September and early morning of 22 September 
1979, King, Comer, and others were in King's home. A young girl 
named Beth Santas was in a back room; everyone else had been 
drinkingfor some time. No arguments or fights took place while 
the others were in the house, but King told Comer not to go in 
the room where Beth was. Some of the guests started to leave. 
One guest, Linda Morris, saw King with a shotgun pointed in 
the direction of Comer. She told King not to shoot him; King told 
her to leave. When Morris got to the  car she heard a shot, re- 
turned to the house, and saw Comer on the floor. King called the 
police and a n  ambulance. 

When the police arrived King invited them in and told them 
he had shot and killed a man. His statement was not in response 
to any question. A shotgun was in the kitchen. On the  way to the 
station house King made a statement, not in response to any 
question, t ha t  he had shot Comer, who deserved to die. He later 
made a further statement tha t  Comer had been bothering Beth 
and tha t  King had told Comer several times to leave her alone. 
Comer had grabbed King and thrown him across the bed. King 
told Comer he would have to leave; Comer did not leave, and 
King got a shotgun. As Comer advanced towards him, King shot 
him. He meant to kill Comer. 

At the close of the state's evidence, defendant moved for 
dismissal. The motion was denied. 

King testified in his own behalf. His testimony tended to 
show tha t  George Comer had lived a t  King's house for about a 
month. Comer did not pay rent. On 21 September 1979 a girl 
named Beth came to King's place with no place to stay. King 
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offered to let her s tay a t  his house in exchange for her  doing 
housework. King told Comer several times not to "mess" with 
Beth, to leave her alone, but Comer persisted in going to the 
room she was in and bothering her. Jus t  before the shooting 
Comer had gone to Beth's room. When King asked Comer to 
come out, Comer knocked him across a bed. King told Comer to 
leave the house. King got a shotgun and again told Comer to 
leave, but Comer did not, and circled around the room. With his 
hands about his hips, Comer came within four feet of King, who 
told him to stop. I t  was rather  dark and King couldn't see if 
Comer had anything in his hands. King was afraid because 
Comer was bigger and stronger than  he, and he had seen Comer 
carry a knife on other  occasions. King had heard Comer 
threaten to kill his wife on the telephone and make a statement 
about killing "younguns" a t  an  earlier time. After he shot, King 
told someone to call the  police, then he blacked out and didn't 
remember much after that.  

At the close of all the  evidence, defendant made a motion to 
dismiss, which was denied. 

Attorney General Edmisten, by Assistant Attorney General 
Daniel C. Oakley, for the State. 

Robert M. Davis for defendant appellant. 

MARTIN (Harry C.), Judge. 

[I] Defendant's first assignment of error is tha t  the trial court 
erred in admitting into evidence a statement made by King on 
the way to  the  station house. He argues t h a t  the  court commit- 
ted prejudicial error by failing to find specific facts tha t  support 
the conclusions of law which allowed King's confession into 
evidence. 

The record reveals t h a t  a voir dire hearing was conducted, 
upon defendant's objection to testimony, to  determine the 
admissibility of the statement. Officer Rollins, who had trans- 
ported King to the station, testified as  to  the circumstances 
surrounding King's statement. Defendant offered no evidence 
a t  the voir dire. The court found the  facts "to be as  all the 
evidence tends to show.'? The court concluded a s  a matter of law 
tha t  the statement was not the result of any custodial interro- 
gation; rather,  defendant made the  statement freely and volun- 
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tarily without duress, coercion, or inducement; t ha t  the officer 
did not question defendant nor in any way induce his confes- 
sion; and tha t  the Miranda rule was not applicable to the state- 
ment in question. 

I t  is correct t ha t  the general rule is t ha t  a trial court judge 
should make findings of fact to show the basis of his rulings 
concerning the  admissibility of a confession. State v. Silver, 286 
N.C. 709,213 S.E. 2d 247 (1975); State v. Moore, 275 N.C. 141,166 
S.E. 2d 53 (1969). In  State v. Lynch, 279 N.C. 1,15,181 S.E. 2d 561, 
570 (1971), the Supreme Court noted t h a t  i t  is "always the 
better practice for the court to find the  facts upon which i t  
concludes any confession is admissible." But  where "no con- 
flicting testimony is offered on voir dire, it is not error for the 
judge to admit the confession without making specific findings 
of fact." State v. Simmons, 286 N.C. 681,692,213 S.E. 2d 280,288 
(1975), death pen. vac., 428 U.S. 903, 49 L. Ed. 2d 1208 (1976). 
Accord, State v. Lynch, supra; State v. Bishop, 272 N.C. 283,158 
S.E. 2d 511 (1968); State v. Keith, 266 N.C. 263, 145 S.E. 2d 841 
(1966). Although defendant King later testified tha t  he did not 
remember what he said going to the police station, tha t  he 
blacked out, there is no evidence tha t  the confession was in- 
voluntary or in any way unconstitutional. Despite the fact tha t  
the trial judge's findings a re  non-specific, there is ample evi- 
dence to support his conclusions and ruling which admitted the 
statement into evidence. This assignment of error is overruled. 

[2] Defendant's second assignment of error deals with Judge 
Albright's charge to the jury. Defendant objects to the portion 
of the instruction regarding self-defense: 

Now, Members of the  Jury, the Court further charges 
you t h a t  if t h e  defendant reasonably believed t h a t  a 
murderous assault was being made upon him in his own 
home, he was not required to retreat, but to stand his 
ground and use whatever force he reasonably believed to 
be necessary to save himself from death or great bodily 
harm. I t  is for you, the jury, to determine the  reasonable- 
ness of the defendant's belief from the circumstances as  
they appeared to him a t  the time. 

Defendant argues tha t  i t  was error to instruct the jury tha t  
defendant could use reasonable force to defend himself if he 
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reasonably believed t h a t  a "murderous assault" was being 
made upon him because the  defense applies to  felonious 
assaults a s  well a s  those in which i t  appears t ha t  the assailant 
had the intent to kill. Defendant relies on the decision in State v. 
Mosley, 213 N.C. 304,195 S.E. 830 (1938), in which the trial judge 
charged the jury tha t  "[a] man must in good faith believe he is 
going to be killed," in order to have the right to  use such force as 
he believes necessary to protect himself. The Supreme Court 
held it was erroneous to have omitted any reference to "the 
apprehension of great bodily harm," and ordered a new trial. In 
the disputed charge in the present case, however, the judge 
referred to the applicability of the defense with regard to "great 
bodily harm" in the same sentence, a s  well as  in other portions 
of the charge. I t  is a well-familiar rule tha t  "[tlhe charge of the 
court will be construed contextually and segregated portions 
will not be held prejudicial error when the charge a s  a whole is 
free from objection." 4 Strong's N.C. Index 3d Criminal Law § 
168 (1976). Accord, State v. Bailey, 280 N.C. 264,185 S.E. 2d 683, 
cert. denied, 409 U.S. 948,34 L. Ed. 2d 218 (1972); State v. McWil- 
liams, 277 N.C. 680,178 S.E. 2d 476 (1971). The trial judge clearly 
set out and explained the principle tha t  defendant must have 
reasonably believed tha t  he needed to save himself from death 
or great bodily harm to establish self-defense. Defendant's 
testimony regarding the circumstances a t  the time of the shoot- 
ing were summarized. The instruction on self-defense, taken in 
context and as  a whole, was not erroneous. 

[3] Defendant contends tha t  Comer became a trespasser when 
he was told to leave and refused to do so, and tha t  defense of 
habitation became available to defendant a t  t ha t  time, and 
implies tha t  the court erred in failing to so instruct the jury. 
Defendant relies on State v. Kelly, 24 N.C. App. 670,211 S.E. 2d 
854 (1975), in which Judge Clark held: "One who remains in a 
home after being directed to leave is guilty of a wrongful entry 
and becomes a trespasser, even though the original entry was 
peaceful and authorized, and a householder may use such force 
as reasonably necessary to eject him." Id. a t  672,211 S.E. 2d a t  
856. The defendant in Kelly was granted a new trial because of 
the trial court's failure to instruct on defense of habitation, 
despite a proper charge on self-defense, where the evidence 
tended to show tha t  defendant had requested deceased to  leave 
several times before shooting him. 



504 COURT OF APPEALS [49 

State v. King 

The Kelly decision has been effectively overruled, however. 
In  State v. McCombs, 297 N.C. 151, 253 S.E. 2d 906 (1979), the 
Supreme Court limited right to a n  instruction on the defense of 
habitation to those rare  occurrences in which a defendant acts 
to prevent a forcible entry into his home. Justice Branch (now 
Chief Justice) reviewed the  applicable rules of law regarding 
this defense to distinguish between the defense of habitation 
and ordinary self-defense, which "has become somewhat blurred 
due to the varied factual situations in which these defenses 
arise." Id.  a t  154,253 S.E. 2d a t  909. He concluded tha t  defense 
of habitation is available only "to prevent a forcible entry into 
the habitation under such circumstances . . . tha t  the occupant 
reasonably apprehends death or great bodily harm to himself or 
other occupants a t  the hands of the assailant or believes tha t  
the assailant intends to commit a felony." Id .  a t  156-57,253 S.E. 
2d a t  910. 

Once the assailant has  gained entry, however, the usual 
rules of self-defense replace the rules governing defense of 
habitation, with the exception tha t  there is no duty to 
retreat. . . . 

. . . [Ilt is well settled tha t  a person is entitled to defend 
his property by the use of reasonable force, subject to the 
qualification that,  in the absence of a felonious use of force 
on the part  of the aggressor, human life must not be en- 
dangered or great bodily harm inflicted. [Citations omit- 
ted.] Likewise, when a trespasser invades the premises of 
another, the latter has  the right to remove him, and the law 
requires tha t  he should first request him to leave, and if he 
does not do so, he should lay his hands gently upon him, and 
if he resists, he may use sufficient force to remove him, 
taking care, however, to  use no more force than  is neces- 
sary to accomplish tha t  object. [Citation omitted.] Should 
we extend the availability of the  defense of habitation to 
cover any invasion of the home, every occupant who kills a 
person present in his home without authorization would be 
entitled to a n  instruction on defense of habitation. Such 
extension is both unwarranted and unnecessary. 

Id.  a t  157-58, 253 S.E. 2d a t  910-11. 
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Under the rule of McCombs, it is clear tha t  defendant King 
was not entitled to an  instruction on the defense of habitation. 
That assignment of error is overruled. 

[4] Defendant also excepts to the charge as it pertains to specif- 
ic intent, a s  related to defendant's evidence of his intoxication 
a t  the time of the shooting: 

Now, Members of the Jury, the Court further charges 
you tha t  there is evidence which tends to show tha t  the 
defendant was intoxicated a t  the time of the crime alleged 
in this case. Now, the law does not require any specific 
intent for the defendant to be guilty of the crime of second 
degree murder or of voluntary manslaughter. Thus, the 
defendant's intoxication can have no bearing upon your 
determination of his guilt or innocence of these crimes. 

The disputed charge is a correct statement of the law. While 
intoxication may negate the specific intents of premeditation 
and deliberation necessary to prove first degree murder, it is 
not a defense to second degree murder. State v. Couch, 35 N.C. 
App. 202,241 S.E. 2d 105 (1978). See also State v. McLaughLin, 286 
N.C. 597,213 S.E. 2d 238 (1975)' deathpen.vac., 428 U.S. 903'49 L. 
Ed. 2d 1208 (1976). Defendant's argument tha t  the charge im- 
plied tha t  the  jury need not find any intent to shoot the victim is 
entirely without merit. That portion of the charge clearly re- 
lates only to specific intent, not to the general intent required of 
second degree murder. The trial judge previously had set out 
the elements necessary to prove second degree murder, and 
summarized those elements again immediately following the 
excepted-to portion of the charge. The exception is overruled. 

[§I Defendant's final argument concerns the instruction on 
voluntary manslaughter: 

If you do not find the defendant guilty of second degree 
murder, you must consider whether he is guilty of volun- 
tary manslaughter. If you find from the evidence and 
beyond a reasonable doubt t ha t  on or about September 
twenty-second, 1979 Howard Franklin King, intentionally 
and without justification or excuse shot George Lee Comer 
with a fourlten gauge shotgun, thereby proximately caus- 
ing George Lee Comer's death, but tha t  the state has failed 
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to satisfy you beyond a reasonable doubt that the defend- 
ant acted with malice because it has failed to satisfy you 
beyond a reasonable doubt t ha t  Howard Franklin King did 
not act in the heat of passion upon adequate provocation or 
because i t  has failed to satisfy you beyond a reasonable 
doubt t h a t  Howard Franklin King did not act in self- 
defense, but the state has proved beyond a reasonable 
doubt t ha t  Howard Franklin King used excessive force in 
his self-defense or was the aggressor, although without 
murderous intent  about bringing on the  dispute with 
George Lee Comer, it would be your duty to return a verdict 
of guilty of voluntary manslaughter. However, if you do not 
so find or if you have a reasonable doubt as  to one or more of 
these things, it would be your duty to return a verdict of not 
guilty. 

Defendant contends tha t  the jury was limited in its determina- 
tion of whether the state had proved malice to two situations: 
failure to prove defendant did not act in the heat of passion, and 
failure to prove defendant did not act in self-defense. 

Earlier in the  charge the judge had properly defined volun- 
tary manslaughter a s  "the unlawful killing of a human being 
without malice and without premeditation." State v. Fleming, 
296 N.C. 559,251 S.E. 2d 430 (1979); State v. Benge, 272 N.C. 261, 
158 S.E. 2d 70 (1967). He then fully and correctly explained 
malice. N.C.P.I. - Crim. 206.10. The burden of proving malice 
was placed upon the state. In the objected-to portion of the 
charge, the jury's responsibility for determining whether the 
state had proved each element of the offenses was correctly 
stated. I t  does not appear the jury would have been confused or 
misled. The assignment of error is overruled. 

Defendant received a fair trial free of prejudicial error. 

No error. 

Judges ARNOLD and HILL concur. 
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STATE O F  NORTH CAROLINA v. ROBERT BRADSHER 

No. 8015SC547 

(Filed 18 November 1980) 

1. Robbery § 2- armed robbery - location where acts occurred - suffkiency of 
indictment 

An indictment which charged defendant with armed robbery sufficient- 
ly designated the  address or location of premises where t h e  alleged acts 
occurred and was otherwise sufficient to  charge defendant with t h e  named 
crime. 

2. Criminal Law § 91- speedy trial - method of computing delay 
There was no merit  to defendant's contention t h a t  t h e  trial court erred 

in denying his motion to dismiss on t h e  ground t h a t  a speedy trial was not 
afforded him a s  required by t h e  Speedy Trial Act, since t h e  trial court 
properly excluded t h e  period from 1 October 1979 through 5 November 1979, 
as  defendant requested a continuance during t h a t  period, and the  trial court 
properly excluded from t h e  120 day time limit eight days during which the  
withdrawal of counsel and appointment of new counsel took place. 

3. Robbery § 3.2; Assault and Battery 5 13- rifle - proper identification - chain of 
custody - admissibility 

In  a prosecution of defendant for common law robbery and assault with a 
deadly weapon inflicting serious injury, t h e  trial court did not e r r  in  admit- 
ting into evidence a rifle purportedly taken during the  crimes by defendant, 
since the  rifle was properly identified by police officers, and a sufficient 
chain of custody between the  time of t h e  crime and the  trial was shown. 

4. Robbery § 3.2- documents found in vehicle - admissibility 
The trial court in  a common law robbery case did not e r r  in admitting 

into evidence documents purportedly taken from the  victim's residence and 
found 33 days la ter  in a n  automobile used by defendant and his companions 
on the  night of t h e  incident in  question, since t h e  documents were properly 
identified by t h e  victim a s  having been in his home on t h e  night in question, 
and the  owner of t h e  automobile testified t h a t  he  lent his car t o  one of 
defendant's companions in  crime and t h a t  he put no papers in t h e  car 
between t h e  time i t  was returned to him and police officers discovered the  
documents. 

5. Robbery 5 4.2- common law robbery - sufficiency of evidence 

Evidence tending to show t h a t  defendant struck his victim repeatedly in 
the head with a shotgun, causingthe victim to be hospitalized, was enough to 
raise the inference, sufficient to withstand a motion to dismiss, that  defend- 
an t  took personal property belonging to the  victim by force or putting in 
fear, and his conviction for common law robbery was therefore proper. 

6. Assault and Battery 5 14.3- assault with deadly weapon with intent to kill 
inflicting serious injury - sufficiency of evidence 

Evidence tending to show t h a t  defendant struck his victim repeatedly in 
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the  head with a shotgun causing bleeding and hospitalization was enough to 
raise the  inference, defeating a motion to dismiss, t h a t  defendant assaulted 
his victim with a deadly weapon with intent  to  kill inflicting serious injury. 

Criminal Law 8 63- mental condition of assault victim - lay opinion testimony 
admissible 

The trial court did not e r r  in  permitting a police officer to  testify concern- 
ing changes in the  mental condition of t h e  robbery and assault victim, since 
lay opinion is generally permitted a s  to t h e  mental capacity of a witness as  
long a s  the  testimony is based on observations during aperiod not too remote 
from the time during which mental capacity is in question. 

Criminal Law 8 102.6- jury argument - district attorney's remark no grounds 
for mistrial 

The trial court did not e r r  in refusing to allow a motion for mistrial after 
the  district attorney, in his closing argument  to the  jury, "stated in sub- 
stance that  as  a result of this assault [the victim] has 'scrambled eggs for 
brains,' " since the  record did not indicate the  context in which the  district 
attorney's s ta tement  arose; i t  did not give any  of the arguments of counsel 
other than t h e  mere reference to the  substance of the  challenged statement; 
and the argument is therefore presumed to be proper. 

Criminal Law 9: 119- request for instructions - instructions given in substance 
There was no merit to  defendant's contention t h a t  the  trial judge erred 

by refusing to give instructions requested by defendant on accomplice testi- 
mony and common law robbery, since t h e  charge did incorporate t h e  sub- 
stance of the  tendered instructions. 

APPEAL by defendant from Clark, Judge.  Judgment entered 
16 January 1980 in Superior Court, ALAMANCF: County. Heard in 
the Court of Appeals on 16 October 1980. 

Defendant was charged under a n  indictment dated 4 June 
1979 with first degree burglary and armed robbery. An indict- 
ment, also dated 4 June 1979, for assault with intent to kill 
inflicting serious bodily injury, was captioned with defendant's 
name but erroneously referred to another person. This defect 
was cured in an  indictment dated 2 July 1979. 

Counsel was appointed for defendant, but on 28 August 
1979 counsel moved to withdraw from the proceedings, and the 
court allowed the withdrawal. On 30 August 1979 new counsel 
was appointed for defendant. On 31 August 1979, defendant 
moved to continue the proceedings from the scheduled date of 
trial, 4 September 1979, to "the October 1,1979 Session" on the 
grounds tha t  the "attorney a s  appointed August 30, 1979 can- 
not reasonably become acquainted with the charges herein and 
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prepare for trial in time for September 1979 Session." The court 
granted the continuance. The case was not called during the 1 
October 1979 session of Alamance County Superior Court, and 
thereafter, on 17 October 1979, defendant made a second motion 
for continuance, "from the October 1, 1979 Session to the De- 
cember 10,1979 Session." On 25 October 1979, the court granted 
the continuance. 

On 10 December 1979, defendant filed motions to dismiss on 
the grounds tha t  the indictment did not comply with G.S. § 
15A-924(a), and the State made a motion to continue the pro- 
ceedings until 14 January 1980. That same day the court denied 
defendant's motion and granted the State's motion, but the 
court held tha t  the period covered by the State's continuance 
request would not be an "exclusion of time under the Speedy 
Trial Act. . . ." 

Defendant moved to dismiss the proceedings for failure to 
comply with the time limits required by G.S. § 15A-701(al) on 10 
January 1980. After a hearing, the court made findings of fact 
and conclusions of law tha t  after providing for the exclusions 
under G.S. 9 15A-701(b), the time remaining between the date of 
the original indictments and the  trial was not greater than the 
statutory limit of 120 days, and denied defendant's motions. 
Defendant made similar motions on 14 January 1980, but these 
also were denied. 

At trial, the State's evidence tended to show as follows: 
Sometime around 1:00 a.m. on 21 February 1979, defendant and 
two companions, Gordon Devon Moore and Thomas Lat ta ,  
drove up to the residence of T.K. Wilkinson in Mebane, North 
Carolina. Defendant walked up to the back door and knocked, 
and after being admitted into the house by Wilkinson, defend- 
ant  struck Wilkinson several times on the  head with a shotgun. 
Defendant then took several guns belonging to Wilkinson from 
a gun cabinet and left the premises. As a result of the blows 
from the shotgun Wilkinson "couldn't get up" and he lay on a 
couch until his son-in-law, Thomas Paul Williams, came to the 
house around 8:30 or 9:00 a.m. tha t  morning. When discovered 
by Williams, Wilkinson "couldn't see out of but one eye" and he 
"was just black with blood down to his pocket." Blood was all 
over the couch, with a "big puddle'' on the floor nearby. Wilkin- 
son was hospitalized for several days. 
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At the close of the State's evidence, the court granted de- 
fendant's motion to dismiss the charge of first degree burglary. 
Defendant offered no evidence. 

The jury found defendant guilty of common law robbery 
and assault with a deadly weapon inflicting serious injury, and 
the court sentenced defendant to a prison term of "ten (10) 
years minimum and maximum'' on the assault conviction, and 
to a prison term of "ten (10) years maximum and minimum" on 
the robbery conviction, the latter sentence to begin a t  the ex- 
piration of the former. Defendant appealed. 

Attorney General Edmisten, by Assistant Attorney General 
Henry T. Rosser, for the State. 

Paul H. Ridge, for the defendant appellant. 

HEDRICK, Judge. 

[I] Defendant first assigns error to the court's denial of defend- 
ant's motion to dismiss based upon the failure of the bill of 
indictment properly to charge the offense of armed robbery. 
Specifically, defendant argues tha t  the indictment did not suffi- 
ciently "designate the address or location of premises where 
alleged acts referred to occurred." We do not agree. The indict- 
ment plainly states tha t  personal property "of the said T.K. 
Wilkinson" was taken "from the presence, and residence of T.K. 
Wilkinson, 308 North Third Street, Mebane, N.C." Further- 
more, we have carefully examined the bill of indictment and 
find it to be in sufficient compliance with the requirements of 
G.S. 00 15A-644,15A-924(a). This assignment of error is without 
merit. 

[2] Defendant contends by his second assignment of error tha t  
the court erred in denying defendant's motion to dismiss on the 
grounds tha t  a speedy trial was not afforded to defendant as  
required by the Speedy Trial Act, G.S. § 15A-701 et seq. Defend- 
ant  argues tha t  the court committed prejudicial error in ex- 
cluding the period from 1 October 1979 through 5 November 
1979, despite the  motion for continuance made on 17 October 
1979, on the grounds tha t  the request to continue from "the 
October 1,1979 Session" was "an inadvertant mistake by Coun- 
sel as  evidenced by the fact tha t  Assistant District Attorney did 
not correspond with Defendant's attorney concerning setting 
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the cases for trial until October 16, 1979 . . . ." Defendant has 
cited no authority for this argument, and we see no reason why 
he should not be bound by his own request for a continuance. 
The 17 October 1979 request for continuance was in clear, un- 
mistakable language, the  trial judge properly followed the die- 
tates of the Speedy Trial Act in granting the continuance, and 
defendant was given exactly what he requested. 

Alternatively, defendant contends the court erred in ex- 
cluding from the 120 day time limit the period from 28 August 
1979 to 4 September 1979. This contention has no merit since 
the court specifically found, based on G.S. § 15A-701(b)(l), tha t  
this period was "a period of delay resulting from other proceed- 
ings concerning the defendant, to wit: the withdrawal of coun- 
sel and the appointment of new counsel." G.S. § 13A-701(b)(l) in 
pertinent par t  provides: 

(b) The following periods shall be excluded in computing the 
time within which the  trial of a criminal offense must 
begin: 

(1) Any period of delay resulting from other proceed- 
ings concerning the defendant including, but not limited to, 
delays resulting from . . . 

d. Hearings on pre-trial motions or the granting or 
denial of such motions; . . . 

Clearly, the finding by the  trial judge is supported by the  record 
in this case, which shows tha t  the first counsel appointed for 
defendant  withdrew on 28 Augus t  1979, t h a t  t h e  cour t  
appointed new counsel on 30 August 1979, and tha t  the first 
action by new counsel was to move for a continuance in order to 
get familiar with the case. Moreover, the finding seems to us 
proper under the statute. Compare, State v. Rogers, 49 N.C. App. 
337,271 S.E. 2d 535 (1980). This assignment of error is without 
merit. 

[3] Defendant next contends, based upon his fourth assign- 
ment of error, t ha t  the court erred in admitting into evidence 
over defendant's objection State's Exhibit #1, a rifle t ha t  was 
purportedly taken from the Wilkinson residence by defendant. 
Objects such a s  the rifle marked a s  State's Exhibit #1 tha t  are 
offered a t  trial as  being the  particular item tha t  was involved in 
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the incident a t  issue a re  "real evidence," and such a n  object 
must be identified as  the same object involved in the incident a t  
issue, and i t  must be shown tha t  the  object has  not undergone 
any material change in condition, before the object can be 
admitted into evidence. State v. Barfield, 298 N.C. 306,259 S.E. 
2d 510 (1979); State v. Harbison, 293 N.C. 474, 238 S.E. 2d 449 
(1977). Defendant argues tha t  State's Exhibit #1 did not meet 
this test of admissibility because the exhibit was not sufficient- 
ly identified a s  being the rifle described in the  bill of indictment, 
and because of the lack of a n  "appropriate and reliable chain of 
custody" between the time of the incident a t  issue and the trial. 
We disagree. The indictment for armed robbery charged tha t  
defendant "did then and there unlawfully, wilfully, forcibly, 
violently, and feloniously take, steal, and carry away a .35 Rem- 
ington Lever Action Rifle; . . ." State's Exhibit #1 was de- 
scribed by Officer H.S. Lineberry a s  being a "Remington gun" 
and though Lineberry was not sure of the exact caliber, he 
believed it "to be a thirty-five caliber." Captain Thomas J. Long 
of the Alamance County Sheriffs Department testified tha t  
sometime around 19 March 1979, Lineberry had shown him "a 
lever action thirty-five Remington rifle with a serial number 
27058047" tha t  other officers suspected was taken by defendant 
from the Wilkinson residence, and further testified that:  

I recognize what's marked for identification as  State's Ex- 
hibit 1 tha t  you show me. I saw tha t  in my office following 
the 18th or 19th of March. I t  does have a serial number on 
it. The serial number on the t a g  on the receiver of the rifle is 
27058047. 

With respect to the "chain of custody," the record tends to show 
that Thomas Latta, one of defendant's companions when defend- 
ant  went to the Wilkinson residence, was given the rifle identi- 
fied as  State's Exhibit #1 by defendant just after the robbery 
took place; tha t  Lat ta  took the rifle home; tha t  Latta's mother 
took the rifle from the home and gave i t  to Jerry Warren; tha t  
Warren then gave the rifle to  Officer Ronald R. Porter, who kept 
it until it was given to Officer Lineberry; and tha t  Lineberry 
stored the rifle a t  the City-County Vice Unit until delivery by 
Lineberry and Captain Long to Chief Tate, who kept the rifle in 
his custody until the trial. 
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Moreover, the record contains ample evidence tha t  the ex- 
hibit was the rifle taken from the Wilkinson residence by defend- 
ant. T.K. Wilkinson testified tha t  the  exhibit "looks like" one of 
the guns taken from his home, and Thomas Paul Williams testi- 
fied a s  to a "sticker" he knew to be on the rifle and which he 
pointed out on the exhibit. In  addition, Thomas Lat ta  testified: 
"The kind of rifle I say I got out of t ha t  night of going to Mr. 
Wilkinson's is the one I just seen a while ago." In our view, 
State's Exhibit #1 was properly admitted into evidence, and 
this assignment of error is meritless. 

[4] Defendant raises a similar question with respect to his 
third assignment of error. Defendant contends tha t  the court 
erred in admitting into evidence over defendant's objection 
documents purportedly taken from the Wilkinson residence and 
later found in an  automobile used by defendant and his compan- 
ions on the night of the incident in question. Defendant argues 
that  the documents were not properly identified a s  being re- 
lated to the incident in question and tha t  because the docu- 
ments were not discovered until 33 days after the night in 
question, the documents were found too remote in time to be 
relevant. We cannot agree. T.K. Wilkinson testified as  to what 
the documents were, and tha t  they were in his residence on the 
night in question. The owner of the  automobile, Freddy Mc- 
Adoo, testified that he lent his car to Gordon Devon Moore some- 
time before 1:00 a.m. on 21 February 1979, and Moore testified 
tha t  the car was used to  take defendant, Moore, and Thomas 
Latta to and from the Wilkinson residence tha t  night. McAdoo 
further testified tha t  he did not put any papers into the auto- 
mobile between the time Moore returned it to him and the time 
the documents were discovered by the police. In  reference to 
the length of time between the incident and the discovery of the 
documents by the police, we do not consider 33 days sufficient to 
render the discovery too remote in time under the circum- 
stances. This assignment of error is without merit. 

[5,6] By his fifth and sixth assignment of error, defendant 
contends the  court erred in denying defendant's motion to  dis- 
miss the charges of armed robbery and assault with a deadly 
weapon with intent to kill inflicting serious injury. Since defend- 
ant  was convicted of common law robbery, a lesser included 
offense of armed robbery, we see no necessity to discuss 
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whether the evidence was sufficient to withstand a motion to 
dismiss on the  armed robbery charge, but defendant also 
argues tha t  "there was not sufficient evidence other than  a 
surmise, suspicion or conjecture as  to the element of a taking by 
force or putting in fear a s  to the lesser included offense of 
common law robbery." This contention is meritless. Obviously, 
the evidence tending to show tha t  defendant struck Wilkinson 
repeatedly in the head with a shotgun, causing Wilkinson to be 
hospitalized, is enough to raise the inference, sufficient to with- 
stand a motion to dismiss, t ha t  defendant took personal proper- 
ty  belonging to Wilkinson "by force or putting in fear." Similar- 
ly, with respect to the assault charge, the evidence tending to 
show that  defendant struck Wilkinson as  heretofore described, 
causing bleeding and hospitalization, is enough to raise the 
inference, defeating a motion to  dismiss, t h a t  defendant 
assaulted Wilkinson with a deadly weapon with intent to kill 
inflicting serious injury. These assignments of error are  with- 
out merit. 

[7] Based on his seventh assignment of error, defendant makes 
two arguments. First, he contends the court erred in allowing 
testimony over defendant's objection by Chief Tate  as  to 
changes in the mental condition of the victim T.K. Wilkinson. We 
disagree. Lay opinion is generally permitted as  to the mental 
capacity of a witness, as  long a s  the testimony is based on 
observations during a period not too remote from the time 
during which mental capacity is in question. State v. Finch, 293 
N.C. 132,235 S.E. 2d 819 (1977); State v. Hedrick, 289 N.C. 232, 
221 S.E. 2d 350 (1976). In  the present case, Chief Tate was 
merely testifying from his personal observations of Wilkinson's 
mental state over a considerable period of time. Tate testified 
tha t  he had known Wilkinson for thirty years prior to 21 Febru- 
ary 1979, tha t  he had seen Wilkinson within a week or two of 
tha t  date, and tha t  he had talked with Wilkinson "on a t  least 
three or four, five occasions" since tha t  date. Tate's observa- 
tions were obviously within a period "not too remote" from the 
date of the incident, and his testimony as  to Wilkinson's mental 
state was properly admitted. 

[8] Second, defendant contends tha t  the court erred in refus- 
ing to allow a motion for mistrial after the District Attorney, in 
his closing argument to  the  jury, "stated in substance tha t  as  a 
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result of this assault Mr. Wilkinson has 'scrambled eggs for 
brains.' " We do not agree. Generally, the attorneys on both 
sides are  given wide latitude in their arguments to the jury, 
State v. Hunter, 297 N.C. 272, 254 S.E. 2d 521 (1979); State v. 
McCull, 289 N.C. 512, 223 S.E. 2d 303, vacated i n  part, 429 U.S. 
912, 50 L.Ed. 2d 278, 97 S.Ct. 301 (1976) and the trial judge's 
rulings thereon will not be disturbed absent a gross abuse of 
discretion. State v. Lung, 46 N.C. App. 138,264 S.E. 2d 821 (1980); 
State v. Hoskins, 36 N.C. App. 92, 242 S.E. 2d 900, disc. review 
denied, 295 N.C. 469, 246 S.E. 2d 11 (1978). Moreover, when a 
portion of the argument of either counsel is omitted from the 
record on appeal, the arguments must be presumed proper. 
Stute v. Hunt, 37 N.C. App. 315, 246 S.E. 2d 159, disc. review 
denied, 295 N.C. 736, 248 S.E. 2d 865 (1978); State v. Hoskins, 
supra. In  the present case, although the statement of the Dis- 
trict Attorney may not have been well-advised, the record gives 
no indication a s  to the  context in which the District Attorney's 
statement arose, nor does it give any of the arguments of coun- 
sel other than the mere reference to the "substance" of the 
challenged statement. The argument of the District Attorney 
to the jury must, therefore, be presumed proper, a s  must the 
trial judge's ruling on defendant's motion for mistrial. Defend- 
ant's seventh assignment of error is without merit. 

[9] Defendant's eighth and ninth assignments of error relate 
to the instructions to the  jury. Defendant contends the trial 
judge committed prejudicial error by refusing to  give instruc- 
tions requested by defendant on accomplice testimony and com- 
mon law robbery. We cannot agree. I t  is the duty of the trial 
judge in instructing the jury to declare and explain the law 
arising on the evidence in the  case. G.S. (5 15A-1232; State v. 
Leslie, 42 N.C. App. 81, 255 S.E. 2d 635 (1979). The court is not 
required to give a requested instruction in the exact language 
of the request, and when the request is correct in itself and 
supported by the evidence in the case, i t  suffices if the re- 
quested instruction is given in substance. State v. Sledge, 297 
N.C. 227,254 S.E. 2d 579 (1979); State v. Abernathy, 295 N.C. 147, 
244 S.E. 2d 373 (1978). 

In the present case, defendant excepted to certain portions 
of the trial judge's charge to the  jury as  not properly incorpo- 
rating his requested instructions on accomplice testimony and 
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common law robbery. Other portions of the charge, however, 
when read together with the challenged portions, do incorpo- 
rate  the  substance of the tendered instructions in our view, and 
since we must view the charge to  the jury contextually as  a 
whole, State v. Rogers, 299 N.C. 597,264 S.E. 2d 89 (1980); State v. 
Alston, 38 N.C. App. 219,247 S.E. 2d 726 (1978), cert. denied, 296 
N.C. 586, 254 S.E. 2d 30 (1979), we find no error in the court's 
failure to give the exact wording of defendant's requests. 

We hold defendant received a fair trial free from prejudicial 
error. 

No error. 

Chief Judge MORRIS and Judge MARTIN (Robert M.) concur. 

GWENDOLYN S. TAN v. RICARDO M. TAN 

No. 805DC375 

(Filed 18 November 1980) 

1. Divorce and Alimony 8 8- abandonment - sufficiency of evidence 
Plaintiff's evidence was sufficient to  be submitted to  t h e  jury on the  

issue of defendant's abandonment of plaintiff where it  tended to show t h a t  
ten days before he  moved out, defendant was staying out very late a t  night 
and did not come home a t  all on one occasion; several days later,  defendant 
telephoned plaintiff from his office to tell her  he  was get t ing a n  apartment; 
defendant thereafter moved all of his belongings from t h e  marital home; 
defendant had already contacted the  telephone company and the  electric 
company t o  change t h e  billing address when h e  notified plaintiff of his 
intention to move out; plaintiff did not do anything to cause defendant to 
leave home; plaintiff never wrote defendant a note or told him to move out of 
the  house; and t h e  parties had not discussed separation in t h e  week prior to  
the  day defendant moved out. 

2. Divorce and Alimony 8 &abandonment -failure to give requested instructions 
The trial court did not e r r  in  refusing to give requested instructions on 

the  issue of abandonment where the instructions given fully and fairly 
presented t h e  issue of abandonment. 

3. Divorce and Alimony 88 16.6,25.11- dependent spouse - child custody - attor- 
ney fees 

The evidence supported t h e  court's determination t h a t  plaintiff is t h e  
dependent spouse and defendant is t h e  supporting spouse, i ts  award of 
custody of t h e  minor children jointly to  the  parties, and i ts  award of attorney 
fees to  plaintiff. 
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4. Divorce and Alimony $5 16.9,24.9- amount of alimony, child support - insuffi- 
cient findings 

Portion of the  court's judgment awarding alimony to plaintiff wife and 
support for a minor child in  her  custody was not supported by sufficient 
findings where t h e  court found t h a t  defendant husband's net  income after 
taxes was $30,000 to $32,000, and the  court ordered defendant to  pay (1) 
$1,000 per month in alimony to plaintiff, (2) $150 per month for support of a 
child in plaintiff's custody, (3) a n  undetermined amount for mortgage pay- 
ments, taxes and insurance on the  home sequestered to  plaintiff, and (4) 
medical expenses of plaintiff, but the  court made no findings a s  to the 
financial needs of defendant or the  two minor children in his custody and no 
findings a s  to the  actual amount defendant will have to pay from his net  
income for plaintiff's support. 

APPEAL by defendant from Rice, Judge. Judgment entered 
14 January 1980 in District Court, NEWHANOVER County. Heard 
in the Court of Appeals 14 October 1980. 

This is a civil action wherein plaintiff seeks the  custody of 
the minor children by her  marriage to defendant, support for 
the minor children, alimony penden te  l i te  and permanent ali- 
mony, and attorney's fees. Following a trial on the issue of 
abandonment, a jury returned a verdict in favor of plaintiff, 
and after a non-jury evidentiary hearing, the court made the 
following pertinent findings and conclusions: 

THIRD: The plaintiff herein ir: dependent spouse and 
the defendant is a supporting spouse. 

FOURTH: The plaintiff herein is not now and has not 
for several years been gainfully or regularly employed and 
the defendant herein is a practicing licensed physician and 
surgeon in the City of Wilmington, who is regularly and 
gainfully employed having a net annual income, after pay- 
ment of taxes of approximately $30,000 to $32,000. 

FIFTH: The parties hereto own as  tenants by the en- 
tirety a home a t  2701 Newkirk Avenue, in Wilmington, 
North Carolina, in which they resided with the family until 
May 29,1977, a t  which time the defendant moved out of said 
home and has not lived there since that date. The defend- 
ant  has  been and is now making the mortgage payment on 
said home and said home has been maintained as a home 
for the plaintiff and the three minor children of the parties 
until the two children mentioned above moved out and 
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went to live with their father in his apartment over his 
medical office. 

SIXTH:  The plaintiff herein has no funds, income or 
estate of her own and when this action was instituted the 
plaintiff originally employed Herbert Scott, Esq., who insti- 
tuted this action and rendered valuable services to the 
plaintiff in attempting to negotiate a settlement between 
the plaintiff and the defendant herein and the plaintiff is 
presently indebted to the said Herbert Scott, Esq., in the 
amount of $630.00 dollars which the Court finds is a fair and 
reasonable fee for services heretofore rendered by the said 
Herbert Scott, Esq., to the plaintiff herein in this cause. 

EIGHTH: The best interests of the minor children of 
the parties hereto require tha t  their custody be awarded 
jointly to their mother and father, the plaintiff and the 
defendant respectfully herein, and in particular the best 
interests of the minor child, Colette Marie, will be served by 
her remaining a resident of the home on Newkirk Avenue 
with her mother and the best interests of Melinda Renee 
and Scott Anthony require or will be best served by their 
remaining a resident of the apartment with their father 
over his medical office. The reasonable support need for the 
minor child, Colette Marie, can be met by the defendant 
paying to the plaintiff for the support of said minor child, 
Colette Marie, the sum of $150.00 per month. 

NINTH: The economic needs of the plaintiff herein will 
require tha t  she have a home in which to live, or other 
dwelling place, t ha t  her medical expenses be paid, and tha t  
she have the sum of $827.00 per month in cash after pay- 
ment of income taxes, both Federal and State, and tha t  she 
have the use of an  automobile for her  own necessary trans- 
portation and the necessary transportation of the minor 
child, Colette Marie. The defendant is well able to provide 
the economic requirements of the plaintiff as  herein-above 
mentioned in detail. 

TENTH:  The plaintiff herein had no funds with which 
to employ or pay W.G. Smith, Esq., her present counsel of 
record, when he undertook to represent her, . . . Since said 
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employment, the said W.G. Smith, Esq., has spent six days 
in Court in this matter,  including the partial hearing of a 
Motion for temporary support and for temporary subsis- 
tence, and custody the trial of the issue between the plaintiff 
and the defendant and the hearing upon the question of 
custody, alimony and support. His services are  reasonably 
worth the sum of $5,000.00, which sum the defendant is well 
able to pay within 90 days from the date of this Order. 

Now, therefore, based upon the foregoing findings of 
fact, the Court concludes as  a matter of law: 

FIRST: The plaintiff is a dependant spouse and the 
defendant is a supporting spouse. 

SECOND: The defendant owes a duty of support to the 
plaintiff herein. 

THIRD: The defendant owes a duty of support to the 
minor children of the parties hereto. 

The trial court entered a judgment awarding custody of the 
minor children jointly to the parties; ordering defendant to pay 
to plaintiff $1,000 per month in alimony and to pay the mort- 
gage payments, taxes, and insurance on the marital home, se- 
questered to plaintiff; ordering defendant to pay reasonable 
past and future medical expenses of plaintiff and to allow plain- 
tiff to continue using the automobile she is now using; ordering 
defendant to pay plaintiffs attorney's fees; and ordering defend- 
ant to support the minor children in his custody and to pay 
$150 per month for the support of the minor child in plaintiffs 
custody. Defendant appealed. 

W.G. Smith and Bruce Holt Jackson, Jr., for the plaintiff 
appellee. 

James L. Nelson and James D. Smith, for the defendant 
appellant. 

HEDRICK, Judge. 

[I] By his second, sixth, and eighteenth assignments of error, 
defendant contends the court erred in denying his motions for a 
directed verdict pursuant to G.S. § 1A-1, Rule 50 and in thereaf- 



520 COURT OF APPEALS [49 

Tan v. Tan 

ter  submitting the issue of abandonment to the jury. We dis- 
agree. We first note tha t  we need not consider defendant's mo- 
tion for a directed verdict a t  the close of plaintiffs evidence, as  
defendant chose thereafter to present evidence in his favor. See 
Hodges v. Hodges, 37 N.C. App. 459, 246 S.E. 2d 812 (1978). In  
considering defendant's other motions for a directed verdict, 
the evidence is to be considered in the light most favorable to 
plaintiff, and plaintiff is entitled to all reasonable inferences 
that  can be drawn from tha t  evidence. Snow v. Duke Power Co., 
297 N.C. 591,256 S.E. 2d 227 (1979); Mur9.a~ v. Murray, 296 N.C. 
405, 250 S.E. 2d 276 (1979). G.S. § 50-16.2(4) provides as  follows: 
"A dependent spouse is entitled to a n  order for alimony when: 
. . . (4) The supporting spouse abandons the dependent spouse." 
One spouse abandons the other within the meaning of G.S. § 
50-16.2(4) where he or she brings their cohabitation to an end 
without justification, without consent of the other spouse and 
without intent of renewing cohabitation. Panhorst v. Panhorst, 
277 N.C. 664,178 S.E. 2d 387 (1971); Powell v. Powell, 25 N.C. App. 
695,214 S.E. 2d 808 (1975). We are of the view tha t  the evidence 
in this case, when considered in the light most favorable to 
plaintiff, was sufficient to raise a factual question as  to the 
issue of abandonment, and thus the court properly submitted 
tha t  issue to the jury. Plaintiffs testimony tended to show tha t  
ten days before he moved out, defendant was staying out very 
late a t  night, and on one occasion did not come home a t  all. 
Several days later, defendant phoned plaintiff from his office to 
tell her tha t  he was getting an  apartment. Defendant thereaf- 
ter  moved all of his belongings out of the marital home. Plaintiff 
testified further tha t  she did not do anything to cause him to 
leave home and tha t  she never wrote him a note or told him to 
move out of the house. In  addition, defendant and plaintiff had 
not discussed separation in the week prior to the day defendant 
moved out. 

Despite this, defendant contends t h a t  evidence tha t  the 
spouse was spending little time with his family, tha t  the spouse 
would come home late a t  night and leave when he got up in the 
morning, and tha t  the spouse finally told the other that she 
"made him sick" and left the family home with all his personal 
belongings, was not sufficient to support a finding and conclu- 
sion of abandonment in Holt v. Holt, 29 N.C. App. 124,223 S.E. 2d 
542 (1976), and thus similar evidence in the present case should 
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preclude submission of the issue of abandonment to the jury. 
Defendant, however, has misinterpreted the  court's holding in 
Holt v. Holt, supra. The court in Holt did indeed find tha t  the 
record did not support a finding of abandonment, but the facts 
in tha t  case indicated tha t  the parties resumed cohabitation 
sometime after the defendant moved out, and thus one of the 
essential elements of abandonment set forth in Panhorst v. 
Panhorst, supra, t ha t  of no intention of resuming cohabitation, 
was not present. Clearly, on the facts of the present case, defend- 
ant  had no intention to resume living with plaintiff; defendant 
had already contacted the telephone company and the electric 
company to change the billing address when he notified plain- 
tiff of his intention to move out. We also believe tha t  the court in 
Holt v. Holt, supra, was influenced by the  fact tha t  plaintiff 
there did not controvert defendant's contention a s  to the insuf- 
ficiency of evidence of abandonment. Moreover, since there is 
no all-inclusive definition as  to what will justify abandonment, 
each case must be determined in large measure upon its own 
circumstances. Heilman v. Heilman, 24 N.C. App. 11,210 S.E. 2d 
69 (1974). These assignments of error have no merit. 

[2] Defendant's fourth, fifth, seventeenth, and eighteenth 
assignments of error relate to the court's instructions to the 
jury. First, defendant argues tha t  the court did not correctly 
explain the "law of abandonment." This assignment of error is 
based upon a broadside exception to the charge, and such an 
exception does not comply with the dictates of Rule 10(b)(2) of 
the Rules of Appellate Procedure. State v. Freeman, 295 N.C. 
210, 244 S.E. 2d 680 (1978). As such, this exception will not be 
considered. Rule 10(a), Rules of Appellate Procedure; State v. 
Graham, 35 N.C. App. 700, 242 S.E. 2d 512 (1978). Second, defend- 
ant  argues tha t  the court erred in not instructing the jury as 
requested with respect to  the  issue of abandonment. The 
court's refusal to submit requested instructions is not error 
when the instructions given fully and fairly present the issues 
in controversy. Clemons v. Lewis, 23 N.C. App. 488,209 S.E. 2d 
291 (1974). We have reviewed the instructions given on abandon- 
ment in light of defendant's requested instructions, and find 
tha t  the court fully and fairly instructed the jury on the issue of 
abandonment. Assignments of Error Nos. 17 and 18 are  based 
on exceptions to the entry of the judgment and to the denial of 
defendant's post-trial motions for judgment notwithstanding 
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the verdict, new trial, and relief from the judgment. These 
assignments of error raise no questions not heretofore dis- 
cussed, and are without merit. 

We have reviewed defendant's other assignments of error 
addressed to the trial on the issue of abandonment and find 
them to be without merit. In  the trial on the issue of abandon- 
ment, we find no error. 

[3] Based on his ninth, thirteenth, seventeenth, and eigh- 
teenth assignments of error, defendant argues that the order 
requiring defendant to pay plaintiff's attorney's fees in this 
action was "fatally defective" because the complaint did not 
allege "that the plaintiff did not have 'sufficient means where- 
on to subsist during the  prosecution of the suit and to defray the 
necessary expenses thereof."' The question argued in defend- 
ant's brief, however, is not raised by the  exceptions upon 
which these assignments of error are  based. Assignment of 
Error No. 17 is based on exceptions to the judgment awarding 
custody of the minor children jointly to the parties, awarding 
plaintiff alimony and attorney's fees, and requiring that defend- 
a n t  provide for t he  support of t he  minor children, while 
Assignment of Error No. 18 is based on an  exception to the 
court's denial of defendant's motions for judgment notwith- 
standing the verdict, new trial, and relief from judgment. Such 
exceptions raise the sole question of whether the facts found by 
the court support the judgment. Clearly, the facts found do 
support the conclusions made, and the conclusions in turn  do 
support the court's judgment. Assignments of Error Nos. 9 and 
13 are  based on exceptions to Findings of Fact Nos. 6 and 10. 
These exceptions raise questions a s  to the sufficiency of the 
evidence to support those findings. We have carefully reviewed 
the record in this case, and find ample evidence to support each 
of the findings challenged by these exceptions. These assign- 
ments of error have no merit. 

[4] Defendant contends by his seventh, ninth, tenth, eleventh, 
twelfth, thirteenth, fourteenth, fifteenth, sixteenth, seven- 
teenth, and eighteenth assignments of error tha t  the trial 
judge failed to make sufficient findings with respect to  the 
"reasonable needs of the defendant and the minor children in 
his custody,'' tha t  the findings made by the trial judge do not 
support the conclusions drawn therefrom, and tha t  the conclu- 
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sions are  not sufficient to support the judgment entered. The 
trial judge found as  a fact t ha t  defendant's net annual income 
after taxes was "approximately $30,000 to $32,000." From this 
net income, defendant has  been ordered to pay the following: (1) 
$1,000 each month in alimony to plaintiff; (2) $150 each month 
for the support of Colette Marie Tan, in plaintiffs custody; (3) 
an undetermined amount for mortgage payments, taxes, and 
insurance on the home sequestered to plaintiff; and (4) medical 
expenses of plaintiff in a n  amount not fixed or known, and both 
past and future. While we realize there is evidence in the record 
as to the amount of mortgage payments to be paid on the home, 
the trial judge made no finding with respect to tha t  amount. 
Furthermore, the trial judge made no finding as to the financial 
needs of defendant or the minor children in his custody, nor did 
he make a finding a s  to the actual amount defendant will have 
to pay from his net income as  a result of this action. Without 
more definite findings on these matters, we are unable to deter- 
mine whether the judgment is fair to all parties concerned. 
Moreover, the trial judge made a finding that  plaintiffs month- 
ly economic needs consisted of a home to live in, use of an  
automobile, medical expenses and $847 in cash, yet the trial 
judge provided plaintiff with the home and car, and ordered 
defendant to pay plaintiffs medical expenses and $1,000 each 
month in cash. I t  seems obvious to us  t ha t  the findings made by 
the trial judge are  too meager to enable the reviewing court to 
determine whether the trial judge exercised proper discretion 
in deciding what defendant was to pay plaintiff, and tha t  the 
findings which were made do not support the judgment. For 
these reasons, the portion of the judgment awarding alimony to 
plaintiff and support for Colette Marie Tan in her custody, must 
be vacated. 

The result is: In t ha t  portion of the proceedings pertaining 
to the trial on the issue of abandonment, we find no error; those 
portions of the judgment declaring plaintiff to be a dependent 
spouse and defendant to be a supporting spouse, ordering de- 
fendant to pay attorney's fees, and awarding custody of the 
minor children are affirmed; tha t  portion of the judgment fix- 
ing the amount of alimony for plaintiff and support for the 
minor child, Colette Marie Tan, in her custody is vacated, and 
the proceeding is remanded to the District Court for a further 
hearing with respect to the amount of alimony for plaintiff and 
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support for Colette Marie Tan  and to  t h e  ability of defendant to  
pay those amounts,  more definitive findings with respect there- 
to, and a proper order based thereon. 

No error  in part ;  affirmed in par t ;  vacated and remanded in 
part. 

Judges MARTIN (Robert M.) and MARTIN (Harry C.) concur. 

STATE OF NORTH CAROLINA v. F R E D  SEUFERT 

No. 809SC490 

(Filed 18 November 1980) 

Embezzlement 1 6- money deducted from pay checks for insurance - insufficiency 
of evidence of embezzlement by corporation president 

In  a prosecution of defendant president of a corporation for embezzle- 
ment from employees of the  corporation, evidence was insufficient to be 
submitted to the  jury where it  tended to show t h a t  the  corporation had a 
group life and medical and accidental death insurance policy for the benefit of 
its employees; the  premiums for the group policy were to be paid by deduc- 
tions from the  wages of the  employees; t h e  money was not paid to  the  
insurance company and the group policy was terminated; deductions from 
employees' pay checks were made by computer and all information which 
went into the  computer was the  responsibility of the  comptroller; and there 
was not substantial evidence t h a t  defendant, a s  president of the corpora- 
tion, personally and actually received t h e  money deducted for the group 
insurance and converted or misapplied it  with fraudulent intent.  G.S. 14-90. 

APPEAL by defendant from Brannon (A.M.), Judge.  Judg- 
ment entered 20 December 1979 in Superior Court, PERSON 
County. Heard in t h e  Court of Appeals 16 October 1980. 

Defendant was  found guilty on twelve charges of embez- 
zling (G.S. 14-90) money belonging to  various named employees 
of the  Steinthal  Corporation and one charge of embezzling 
$11,294.10 from "employees of The Steinthal  Corp." The counts 
were consolidated for judgment, and defendant appeals from 
the  judgment imposing a prison term of four years. 

A summary of t h e  evidence offered by t h e  S ta te  is made in 
the  body of t h e  opinion on t h e  question of whether  t h e  evidence 
was sufficient t o  withstand defendant's motion to  dismiss. The 
defendant offered no evidence. 
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Attorney General Edmisten by Assistant Attorney General 
Daniel F. McLawhorn for the State. 

Tharrington, Smith & Hargrove by Wade M. Smith for defend- 
ant appellant. 

CLARK, Judge. 

We first consider defendant's assignment of error tha t  the 
trial court erred in denying defendant's motion to dismiss for 
insufficiency of the evidence. G.S. 15A-1227. 

Seven of the indictments (including the one relating to 
"employees of the Steinthal Corporation") charge tha t  the 
embezzlement occurred on 15 October 1978 and 31 January 
1979, and six indictments charge tha t  the embezzlement occur- 
red on 18 October 1978 and 31 January 1979. All indictments 
charge in substance tha t  the defendant was President of Stein- 
thal Corporation, was the agent of the corporation, as  such 
agent was entrusted to and did receive money for the corpora- 
tion's employees, and willfully and fraudulently embezzled the 
money. 

To withstand a motion to dismiss for insufficiency of the 
evidence (G.S. 15A-1227) there must be substantial evidence of 
all material elements of the offense charged. Whether the State 
offered such substantial evidence is a question of law for the 
trial court. State v. McKinney, 288 N.C. 113, 215 S.E. 2d 578 
(1975); State v. Smith, 40 N.C. App. 72, 252 S.E. 2d 535 (1979). 

In  the case before us, to withstand the  defendant's motion 
to dismiss, the burden was on the State to offer substantial 
evidence of the  material elements of embezzlement (G.S. 14-90) 
as follows: 

1. Defendant, President of Steinthal Corp., was the agent 
of the employees of the  corporation with the duty of 
receiving in his fiduciary capacity money of the em- 
ployees deducted from their wages for payment over to 
Provident Mutual Life Insurance Company on a group 
life, medical, and accidental death policy; 

2. he did in fact receive such money; 

3. he received this money a s  such agent by virtue of his 
fiduciary relationship; and 
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4. he, knowing th is  money was  not his own, with fraudu- 
lent in tent  embezzled or  misapplied the  money so en- 
trusted to  him. See Sta te  v. Helsabeck, 258 N.C. 107,128 
S.E. 2d 205 (1962); Sta te  v. Block, 245 N.C. 661,97 S.E. 2d 
243 (1957); Sta te  v. Seay,  44 N.C. App. 301,260 S.E. 2d 786 
(1979), disc. rev. denied, 299 N.C. 333, 265 S.E. 2d 401 
(1980); Sta te  v. Pate,  40 N.C. App. 580,253 S.E. 2d 266 cert. 
denied, 297 N.C. 616, 257 S.E. 2d 222 (1979); 5 Strong's 
N.C. Index Embezzlement § 1. 

The evidence offered by the State has been carefully consid- 
ered in determining whether  t h e  S ta te  has  carried i ts  burden 
by offering substantial  evidence of t h e  foregoing elements of 
t h e  offenses charged and  by offering substantial  evidence t h a t  
t h e  defendant personally and actually committed acts consti- 
tu t ing embezzlement. 

Steinthal Corporation operated a textile manufacturing 
business in Person County for many years employing th ree  t o  
four hundred workers. During 1978 the  corporation for the ben- 
e f i t  of i t s  employees  h a d  a g r o u p  life a n d  medical  a n d  
accidental death  policy with t h e  Provident Mutual Life Insur-  
ance Company. The premiums for t h e  group policy were to  be 
paid by deductions from t h e  wages of the  employees. The cor- 
poration encountered financial difficulties in t h e  fall of 1978. 
The group policy was terminated on 17 October 1978 when t h e  
corporation owed $16,300. Provident received a check from t h e  
corporation on 20 November 1978 in  t h e  amount  of about  
$20,000, but  it was  re turned by t h e  bank for insufficient funds. 
At  t h e  time of termination Provident held reserves, money over 
and above claims, in t h e  amount  of $36,000. On 14 December 
1978, defendant mailed a le t ter  t o  employees, and posted a copy 
on the  bulletin board, informing them t h a t  t h e  group policy was  
terminated. 

The employees' wages were paid by check accompanied by 
stubs showing deductions for premiums on t h e  group policy 
until t h e  end of January  1979. 

Defendant was President of Steinthal  Corporation. Dennis 
Smolinski was  Comptroller. Employee deductions were made 
by computer, and  all information t h a t  went into t h e  computer 
was t h e  responsibility of Mr. Smolinski, who was in charge of 
t h e  financial affairs of t h e  corporation. 
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Defendant told Provident he would do what he could about 
the late payment of premiums due on the group policy. He tried 
to catch up on the premiums with a $20,000 check, but the check 
was returned marked "insufficient funds." 

On 19 January 1979 defendant told an  employee tha t  he 
need not worry about the medical expenses incurred for the 
treatment of his daughter because Provident would make it 
good. William E. Bradfield, Assistant Vice President of Provi- 
dent, testified tha t  his company had paid some of the claims for 
medical expenses made by Steinthal employees after the grace 
period of the group policy "and I have authorized our company 
to begin paying the remainder of them because I believe these 
people should not be denied their benefits." At the time of the 
trial some of the claims still had not been paid by Provident. 

I t  was general knowledge among the employees of Stein- 
thal by October 1978 tha t  the company was in financial trouble. 
Defendant said tha t  sums deducted from employee paychecks 
were used to pay employee salaries. 

In  December 1978 Steinthal was unable to meet its payroll 
for a few days. In  March, 1979, Steinthal went into bankruptcy, 
and the trustee in bankruptcy received cash assets of the com- 
pany in the sum of $53,690.77. 

Having concluded the summary of the evidence offered by 
the State, we find tha t  there was insufficient evidence of a 
violation of G.S. 14-90 by the defendant and tha t  the trial court 
erred in denying defendant's motion to dismiss. 

The State's case appears to be based primarily on the evi- 
dence that  accompanying the checks in October 1978 and Janu- 
ary 1979 to the employees for wages, the Steinthal Corporation 
attached a paper writing, referred to in the evidence as  a 
"stub," showing a deduction from wages for employees group 
insurance and tha t  the corporation did not pay the premium for 
the insurance to the insurer, which resulted in the denial of 
some claims under the policy for medical expense. While this 
evidence is sufficient to show a breach of t rust  by the corpora- 
tion in failing to pay the insurance premium, it falls far short, 
however, of constituting substantial evidence that the defend- 
ant,  as  President of the corporation, personally and actually 
received the money deducted for group insurance and con- 
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verted or misapplied it with fraudulent intent. Conversely, 
other evidence tended to negate fraudulent intent on the part 
of the corporation and the defendant. The evidence of the cor- 
poration's financial difficulty, the attempted payment of pre- 
miums which was aborted by insufficient funds, the statement 
of the defendant to an  employee tha t  all corporate money was 
being used for employee wages, tends to show a business faced 
with a financial crisis struggling to continue operations and 
paying all available funds to its workers in order to do so. The 
subsequent cessation of operations by the corporation and its 
bankruptcy with the loss of jobs by several hundred workers 
are tragic circumstances, but not circumstances tha t  raise a 
presumption or an  inference of embezzlement by the corpora- 
tion or the defendant. 

Officers, directors and agents of a corporation may be held 
criminally liable individually for participating in a violation of 
the criminal law while conducting the corporate business. But 
they are not criminally liable for corporate acts performed by 
other officers or agents. Where the crime charged involves guil- 
ty  knowledge or criminal intent, as  does embezzlement, it is 
essential to criminal liability on the part  of the officer or agent 
that he actually and personally did the acts which constitute 
the offense or tha t  they be done by his direction or permission. 
State v. Franks,  262 N.C. 94,136 S.E. 2d 623 (1964); State v. Agey, 
171 N.C. 831, 88 S.E. 726 (1916). [See State v. Salisbury Ice & 
Fuel Co., 166 N.C. 366,81 S.E. 737 (1914), holding tha t  a corpora- 
tion can be convicted of a crime which requires a criminal intent 
and the responsible officers or agents of the corporation may be 
indicted and convicted jointly with the corporation as  a co- 
principal or accessory.] 

The case sub judice, is clearly distinguishable from State v. 
Louchheim, 296 N.C. 314,250 S.E. 2d 630, cert. denied, 444 U.S. 
836,62 L. Ed. 2d 47, 100 S. Ct. 71 (1979), where there was sub- 
stantial evidence tha t  the corporation was the alter ego of the 
defendant, who was president and managing officer of the cor- 
poration and personally gave the orders to commit the crime 
charged. Under such circumstances the corporate officer may 
not use the corporation to shield his criminal activity and the 
corporate entity will be disregarded. 
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In  the case before us  there is no evidence tha t  defendant 
was the sole shareholder or tha t  he personally gave an  order to 
others in the corporation to convert or misapply moneys belong- 
ing to the employees of the corporation. 

Since insufficiency of the evidence requires dismissal, i t  is 
not necessary to discuss other errors assigned. 

The judgment is vacated and the cause remanded for entry 
of judgment dismissing the charges. 

Vacated and Remanded for dismissal. 

Judges WEBB and WHICHARD concur. 

IN THE MATTER OF: THE APPEAL OF LAND AND MINERAL COMPANY 
FROM THE VALUATION OF CERTAIN O F  ITS PROPERTY, TO WIT: 
10,000 ACRES O F  MINERAL RIGHTS BY THE MITCHELL COUNTY 
BOARD O F  EQUALIZATION AND REVIEW FOR 1978 

No. 8024SC416 

(Filed 18 November 1980) 

Taxation 1 25.4- ad valorem taxes - valuation of mineral rights 
Even if respondent county violated statutory requirements in t h e  reap- 

praisal of petitioner's mineral rights from $3.00 to $50.00 per acre, t h e  evi- 
dence supported a determination by t h e  State  Board of Equalization and 
Review t h a t  t h e  assessed valuation did not exceed t h e  t r u e  value of the  
mineral rights where petitioner's president testified t h a t  he  told t h e  county 
Board of Equalization and Review t h a t  petitioner was asking $150.00 per 
acre for t h e  mineral rights. 

APPEAL by respondent from Allen (C. Walter), Judge. Judg- 
ment entered 15 January 1980 in Superior Court, MITCHELL 
County. Heard in the Court of Appeals 16 October 1980. 

This is an  appeal by respondent Mitchell County from a 
judgment of the Superior Court of Mitchell County reversing a 
decision of the Property Tax Commission sitting a s  the State  
Board of Equal izat ion and  Review. The S t a t e  Board of 
Equalization and Review had affirmed a decision of the Mitch- 
ell County Board of Equalization and Review. The petitioner 
appellee owns mineral rights in 10,000 acres of land in Mitchell 
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County. In  1977, the petitioner's mineral rights were reap- 
praised from $3.00 to $50.00 per acre. Petitioner contested this 
reappraisal. The Mitchell County Board of Equalization and 
Review upheld the appraisal, and Land and Mineral Company 
petitioned the Property Tax Commission, sitting as the State 
Board of Equalization and Review, for review. 

The State Board of Equalization and Review conducted a 
full hearing. Frances E. Fields, president of petitioner, testified 
tha t  "[iln the last 10 years no one has asked to lease any of the 
mineral rights or to prospect for minerals on the  land." On 
cross-examination, he testified t h a t  he had stated to the Mitch- 
ell County Board of Equalization and Review tha t  the company 
was asking $150.00 per acre for the  mineral rights. Arthur 
Buchanan testified for the petitioner as  to the location of the 
mineral rights and stated tha t  in his opinion $10.00 per acre 
would be "top price" for the mineral rights. Petitioner also 
introduced into evidence a n  affidavit from S.J. Crow as to com- 
parable sales in the mountain counties of Tennessee. 

Two witnesses testified for Mitchell County. Bruce Stamey 
testified he is the Tax Supervisor of Mitchell County. He stated 
tha t  the mineral rights were appraised a t  $50.00 per acre re- 
gardless of where they were located. Luther Ford testified tha t  
he appraised the mineral rights in Mitchell County. He stated 
tha t  he based the valuation of $50.00 per acre on sales of miner- 
al rights in Yancey County which he considered comparable, 
although the sales in Yancey County were not for mining pur- 
poses but were purchases by the owners of the surface lands in 
order to hold the complete title to  their lands. He also discussed 
his appraisal with agents of two mining companies in Mitchell 
County. He testified he did not enter  the petitioner's land in 
Mitchell County; does not know where it is located; does not 
know what is the access to  the property; and does not know 
whether water is available. 

The State Board of Equalization and Review made findings 
of fact and concluded tha t  the  county's valuation of the mineral 
rights was not in excess of their t rue  value in money. The State 
Board ordered tha t  the valuation be sustained. 

The petitioner appealed to the  superior court. The superior 
court held tha t  the  "[c]onclusions, [dlecision, and [olrder of the 
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Board in sustaining the  reappraisal and revaluation of the 
Petitioner's mineral rights in the  general reappraisal in Mitch- 
ell County in 1977 were unsupported by substantial evidence 
admissible under G.S. 150A-29(a) or G.S. 150A-30 in view of the 
entire record" and "[tlhat Mitchell County did not comply with 
the requirements of G.S. 105-283 Uniform Appraisal Standards 
and G.S. 105-317 Appraisal of Real Property, adoption of sched- 
ules, standards and rules in the  1977 reappraisal of the Peti- 
tioner's mineral rights and tha t  the  previously existing valua- 
tion must, therefore, be deemed to  continue in effect." The court 
ordered the  appraisal of petitioner's mineral rights to remain 
as  i t  had been prior to 1977. 

Respondent Mitchell County appealed. 

Adams, Hendon, Carson and Crow, by Philip C. Carson, for 
petitioner appellee. 

Watson and  Dobbin, by Charlie A. Hunt, Jr., for respondent 
appellant. 

WEBB, Judge. 

This case brings to the Court the  question of whether the 
superior court was correct in reversing the  State Board of 
Equalization and Review after finding tha t  the State Board did 
not comply with the statutory requirements in reappraising 
the petitioner's property and t h a t  the  findings of the State 
Board were unsupported by substantial evidence in view of the 
entire record. See Thompson v. Board of Education, 292 N.C. 
406,233 S.E. 2d 538 (1977). 

The official acts of a public agency, in this case the Mitchell 
County Board of Equalization and Review, are  presumed to  be 
made in good faith and in accordance with law. The burden is on 
a party asserting otherwise to overcome such presumptions by 
competent evidence to the  contrary. The petitioner in the case 
sub judice must show tha t  the appraisal method used was not in 
accordance with statutory requirements or t ha t  the  findings of 
fact of the State Board were not based on competent evidence. 
The petitioner must also show i t  was substantially injured by 
a n  excessive valuation. The petitioner may overcome the pre- 
sumed correctness of Mitchell County's assessment only by 
showing by competent evidence t h a t  the assessment exceeds 
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the true value of the property. Electric Membership COT. v. 
Alexander, 282 N.C. 402, 192 S.E. 2d 811 (1972). 

The appellee contends tha t  it has proved Mitchell County 
did not comply with the statutory requirements in the reap- 
praisal and tha t  the State Board failed to consider the lack of 
evidence as  to value submitted by Mitchell County. Mitchell 
County put on two witnesses a t  the hearing before the State 
Board. Mr. Stamey testified tha t  no differential was made as  to 
the value of mineral rights notwithstanding where they may 
be. Appellee says this violates the requirements of G.S. 105- 
317(a)(l). Mr. Ford testified tha t  in appraising the mineral 
rights, he used four sales in Yancey County which he consid- 
ered to be comparable. On cross-examination, he testified tha t  
the Yancey County sales were not for mining purposes. Appel- 
lee argues this shows the Yancey County sales were not compa- 
rable. Mr. Ford also testified he did not consider location, ac- 
cess, or availability of water in making the appraisal. The peti- 
tioner contends this violated the requirements of G.S. 105- 
317(a)(l). The petitioner also contends Mitchell County's evi- 
dence was so weak i t  was not substantial evidence within the 
meaning of G.S. 150A-29(a). 

Assuming the appellee is correct in its argument tha t  the 
county violated the statutory requirements in the reappraisal 
and that  there was not substantial evidence to support the 
value of the property as  assessed by the county, we do not 
believe the appellee can prevail. The president of Land and 
Mineral Company testified he told the Mitchell County Board of 
Equalization and Review the company was asking $150.00 per 
acre for the mineral rights. We hold tha t  considering the entire 
record, this is substantial evidence from which the State Board 
could conclude the assessment did not exceed the t rue  value of 
the mineral rights. The evidence supports this finding and the 
conclusion of the State Board. 

For the reasons stated in this opinion, we reverse and re- 
mand to the superior court for a judgment consistent with this 
opinion. 

Reversed and remanded. 

Judges CLARK and WHICHARD concur. 
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RUTH D. PAGE, ADMINISTRATRIX OF THE ESTATE OF LUCY PAGE HOGG v. 
WILSON MEMORIAL HOSPITAL, INC., AND CAROLYN COATES AND 

JACQUELINE SIMMS WARD 

No. 807SC336 

(Filed 18 November 1980) 

Evidence § 50; Physicians, Surgeons and Allied Professions 8 15.2- patient's use of 
bedpan - nurse's expert testimony improperly excluded 

In  a n  action to recover for injuries received by plaintiff's intestate  when 
she fell and broke her  hip while a patient a t  defendant hospital, t h e  trial 
court erred in  excludingexpert testimony by a nurse regarding the  standard 
of care in situations i n v o l v i n ~  a patient's use of a bedpan, since t h e  witness 
was a registered nurse licensed to practice in  N.C., Kansas and Missouri; she 
had been a n  assistant professor a t  Eas t  Carolina School of Nursing where 
she supervised s tudent  nurses in caring for patients a t  hospitals in Nash, 
Pitt, Martin and Beaufort Counties; she was familiar with t h e  practices, 
procedures and standards of nursing care in those hospitals where she 
supervised s tudent  nurses; her  lecture responsibilities covered t h e  nurses' 
role in meeting t h e  physical and psychological needs of the  patient through 
various nursing procedures; she had more than  14 years' experience a s  a 
nurse and nursing instructor; and t h e  nursing practices in  connection with 
patients'use of a bedpan a r e  so routine and uncomplicated t h a t  t h e  standard 
of care should not differ appreciably between counties such a s  t h e  one the 
injury occurred in and neighboring counties in which the  witness had 
worked. G.S. 90-21.12. 

APPEAL by plaintiff from Peel, Judge .  Judgment entered 17 
September 1979 in Superior Court, WILSON County. Heard in the 
Court of Appeals 8 October 1980. 

This is a civil action by the duly appointed administratrix of 
the estate of Lucy Page Hogg for damages due to personal 
injuries received by plaintiffs intestate when she fell and broke 
her hip while a patient a t  defendant Hospital. The evidence 
showed tha t  Mrs. Hogg was admitted to the hospital suffering 
from congestive heart  failure and shortness of breath, tha t  she 
was 69 years old and suffered from marked kyphosis, a condi- 
tion which caused her to be seriously slumped over, t h a t  she 
had experienced periods of confusion and mental dullness due 
to her illness and medications she was receiving, and tha t  she 
was in a semi-private room with two beds and a chair. 

On 17 January 1975 defendant Ward, a nurses7 aide, assisted 
Mrs. Hogg from her bed t o  a bedpan placed in the armchair in 
the room. The chair was not within reach of a call buzzer. 
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Defendant Ward left the room three times for approximately 
four minutes each time to afford Mrs. Hoggprivacy while using 
the bedpan in the chair. Each time defendant Ward departed 
from the room she instructed Mrs. Hogg tha t  she would be back 
in a few minutes and for her  not to get up until she returned to 
assist her. When she returned to  assist Mrs. Hogg from the 
bedpan, defendant Ward found the  patient lying on the floor. 
Mrs. Hogg suffered a fractured hip from the  fall, and died in 
February of 1975 from causes unrelated to  the  accident. 

Plaintiff brought suit under the  Medical Malpractice Sta- 
tute  alleging tha t  the negligence of defendant Ward caused 
Mrs. Hogg's injury. Defendants answered denying negligence 
on their par t  and pleading affirmatively the contributory negli- 
gence of the  patient a s  a bar to recovery. 

At trial, plaintiff called Jane t  Sue Pennington a s  an  expert 
witness on the  subject of nursing care. The trial judge, after 
voir dire, refused to allow the  witness to answer hypotheticals 
a s  to whether defendant Ward's activities constituted a devia- 
tion from the standard of nursing care applicable to such situa- 
tions in hospitals similar to  Wilson Memorial. At the end of 
plaintiffs evidence, defendants' motion for directed verdict was 
granted. Plaintiff appeals. 

Biggs, Meadows, Batts, Etheridge & Winberry, by Auley M. 
Crouch 111, for plaintiff appellant. 

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, by 
Samuel G. Thompson and Jodee Sparkman King, for defendant 
appellees. 

ARNOLD, Judge. 

Plaintiff contends tha t  i t  was error for the trial court to 
exclude testimony of the expert witness, Nurse Pennington, 
regarding the  standard of care in  situations involving a pa- 
tient's use of a bedpan, and in directing a verdict for defend- 
ants. 

Nurse Pennington would have testified tha t  placing the 
patient on a bedpan in a chair and leaving her  unattended for 
periods of three to four minutes was a violation of the standard 
of nursingcare in Wilson County Hospital or hospitals located in 
similar communities. Her testimony would have constituted 
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sufficient evidence of actionable negligence to take the case to 
the jury. 

Defendants argue tha t  the court correctly sustained objec- 
tion to Nurse Pennington testifying as  a n  expert witness con- 
cerning the standard of practice in the field of nursing in Wilson 
County or a similar community. They contend tha t  plaintiff 
failed to establish Nurse Pennington7s familiarity with the 
standard of nursing care in hospitals and communities "simi- 
lar" to  Wilson County Hospital, a s  required by G.S. 90-21.12. The 
essence of defendants' position is t ha t  the plaintiff did not 
present any evidence tha t  the communities with which Nurse 
Pennington was familiar were similar to  the community where- 
in the treatment occurred. 

Article lB ,  Chapter 90 of our General Statutes entitled 
Medical Malpractice Actions, controls the standard of care for 
"health care providers" including the  practice of nursing. The 
Supreme Court of North Carolina, in Wiggins v. Piver, 276 N.C. 
134,171 S.E. 2d 393 (1970), abandoned the strict "locality" rule 
in favor of t h e  "similar community" rule. That  rule was 
affirmed in Dickens v. Everhart, 284 N.C. 95, 199 S.E. 2d 440 
(1973), and is now codified in G.S. 90-21.12. 

We find t h a t  t h e  testimony of Nurse Pennington was 
admissible. By adopting the "similar community" rule in G.S. 
90-21.12 i t  was the intent of the General Assembly to avoid the 
adoption of a national or regional standard of care for health 
providers and not to  exclude testimony such a s  tha t  offered in 
this case where i t  was shown tha t  the  witness was familiar with 
the standards of hospitals in adjoining and nearby communi- 
ties. 

The record shows tha t  Nurse Pennington was a registered 
nurse licensed to practice in North Carolina, Kansas and Mis- 
souri, formerly an  assistant professor a t  Eas t  Carolina School 
of Nursing where she supervised student nurses in caring for 
patients a t  Nash County Hospital in Rocky Mount, Martin 
County Hospital in Williamston, Pitt  County Hospital in Green- 
ville, Beaufort County Hospital in Washington and a nursing 
home in Greenville; t ha t  she was familiar with the practices, 
procedures and standards of nursing care in those hospitals 
where she supervised student nurses; tha t  her  lecture respon- 
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sibilities covered the nurses' role in meeting the physical and 
psychological needs of the  patient through various nursing 
procedures; t ha t  she received her B.S. in nursing from the 
University of Kansas and had more than  14 years experience as  
a nurse and nursing instructor in North Carolina, Kansas and 
Missouri. Based on the record before us, we find tha t  it was 
error to exclude Nurse Pennington's testimony and conse- 
quently to direct a verdict in favor of defendants. 

Moreover, we suggest t ha t  the  nursing practices in connec- 
tion with patients' use of a bedpan are  so routine and uncompli- 
cated that  the standard of care should not differ appreciably 
between counties such a s  Wilson and the neighboring counties 
of Nash and Pitt, or nearby Martin County. See, e.g. Williams v. 
Reynolds, 45 N.C. App. 655,263 S.E. 2d 853 (1980); Ruckerv. High 
Point Memorial Hospital, 285 N.C. 519, 206 S.E. 2d 196 (1974). 
Though Williams did not involve a case under the Medical Mal- 
practice Statute, but rather alleged negligence by a veterinar- 
ian, Judge Hedrick observed tha t  "[wle are  not dealing in this 
case with a complicated, novel or rare  medical procedure, but 
rather with an  operation commonly and routinely performed on 
certain male animals." Williams v. Reynolds, supra a t  660, 263 
S.E. 2d a t  856. 

The Court in Wiggins a t  138, 171 S.E. 2d a t  395, 396, 
observed: "The operative procedures here involved would seem 
to be a s  simple and uncomplicated as  any cutting operation one 
may imagine. Reason does not appear to the non-medically 
oriented mind why there should be any essential differences in 
the manner of closing a n  incision, whether performed in Jack- 
sonville, Kinston, Goldsboro, . . . or any other similar commun- 
ity in North Carolina." We see no reason why the procedures 
dealing with a patient's use of a bedpan should be more compli- 
cated than those associated with closure of an  incision or treat- 
ment of a gunshot wound. Having taught nursing care in Nash 
and Pitt county hospitals, Nurse Pennington is eminently qual- 
ified to testify as  an  expert witness concerning the practices 
and standard of care appropriate when administering a bedpan 
in communities similar to Wilson County. 

As an additional argument in favor of the directed verdict 
in their favor defendants assert tha t  the evidence establishes 
contributory negligence a s  a matter of law. We reject this con- 
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tention. Based on the  evidence presented in this case it is for 
the jury to say whether the patient was contributorily negli- 
gent. 

Testifying a s  a n  adverse witness defendant Ward, a nurses' 
aide, testified on cross-examination regarding prior instances 
where plaintiffs intestate was placed on a bedpan in a chair, and 
that  she would not have placed the patient in the chair if the 
patient had been confused or disoriented. Inasmuch a s  plain- 
tiff's counsel "opened the door" to this testimony in his adverse 
examination we find tha t  the  testimony was not improperly 
admitted in violation of G.S. 8-51, if indeed tha t  statute is appli- 
cable. 

Also testifying a s  a n  adverse witness, defendant Coates, a 
nurse, testified concerning statements plaintiff's intestate 
made to her after the fall. Plaintiff argues tha t  this testimony 
was prohibited by G.S. 8-51 and constituted hearsay. We again, 
however, agree with defendants tha t  plaintiff had "opened the 
door," and the testimony was admissible under the hearsay 
exceptions of res  gestae and declaration against interest. 

Reversed and remanded. 

Judges ERWIN and HILL concur. 

STATE OF NORTH CAROLINA v. MAMIE RAKINA AND STATE OF 
NORTH CAROLINA v. MARIA ZOFIRA 

No. 8015SC404 

(Filed 18 November 1980) 

1. Arrest and Bail 8 11.4- remission of forfeited bond - elapse of more than 90 
days after forfeiture 

The trial court properly found t h a t  G.S. 15A-544(e) was not applicable to 
a petition for remission of forfeited appearance bonds because more than  90 
days had elapsed since entry of t h e  judgment of forfeiture where t h e  petition 
was filed on 1 July 1979; t h e  hearing on the  petition was set for 30 July 1979, 
the  date  the  90 day period elapsed; t h e  hearing was continued a t  t h e  request 
of the  State  until 20 August 1979; t h e  hearing was not held until 19 Novem- 
ber 1979; and the  record fails to disclose why t h e  hearing was not held on 20 
August or a t  whose request t h e  hearing was continued. 
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2. Arrest and Bail B 11.4- remission of forfeited bond - no extraordinary cause 
The trial court made sufficient findings of fact to support its conclusion 

that no extraordinary cause was shown to justify remission of forfeited 
appearance bonds in whole or in part under G.S. 15A-544(h). 

APPEAL by petitioner surety-obligor from Herring, Judge. 
Order entered 21 November 1979 in Superior Court., ALAMANCE 
County. Heard in the Court of Appeals 14 October 1980. 

On 18 October 1978 appellant, a professional bondsman in 
Baltimore, Maryland, posted two appearance bonds in Ala- 
mance County Superior Court secured by full deposits of 
$25,000.00 each for criminal defendants, Rakina and Zofira. 
Both defendants-failed to  appear for trial on 7 November 1978 
and orders of forfeiture were entered on the bonds in each case. 
In  response to notice of the orders, appellant, through counsel, 
filed answer on 7 December 1978. Appellant was subsequently 
notified of a 30 April 1979 hearing a t  which he would be allowed 
to present evidence to show cause why judgment against him 
should be set aside. On 30 April 1979 judgment was entered 
against appellant in the amount of the bonds. On 14 May 1979 
appellant surrendered defendants to the Sheriff of Alamance 
County and they were arrested. 

On 1 July 1979 appellant, through counsel, filed a petition 
for remission of the forfeited bonds pursuant to N.C. Gen. Stat. § 
15A-544 (e) and (h). The hearing on this petition was set for 30 
July 1979. On 27 July 1979 the hearing was continued a t  the 
request of a n  assistant district attorney until 20 August 1979. 

Hearing on the petition was finally held during the 19 
November 1979 session of court. At the  hearing Judge Herring 
made findings of fact and concluded: 

(1) That N.C. Gen. Stat. 9 15A-544 (e) was net applicable to 
the proceeding a s  more than  ninety days had elapsed 
since entry of judgment of forfeiture; and 

(2) That appellant had not shown "extraordinary cause" 
justifying remission. 

Judge Herring therefore denied the petition. The petitioner 
appealed. 
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Attorney General Edmisten, by Senior Deputy Attorney 
General Andrew A. Vanore, Jr. and Special Deputy Attorney 
General Isaac T. Avery I I I ,  for the State. 

Drum and Lefiowitx by Victor M. Lefkowitz, for petitioner- 
appellant. 

MARTIN (Robert M.), Judge. 

The purpose of N.C. Gen. Stat. § 15A-544, which regulates 
the forfeiture of bonds in criminal proceedings, is to establish 
"an orderly procedure for forfeiture." Id., (Official Commen- 
tary). After entry of judgment of forfeiture, subsections (e) and 
(h) provide two situations in which the court is authorized to 
order remission. Subsection (e) provides: 

At any time within 90 days after entry of the  judgment 
against a principal or his surety, or on the  first day of the 
next session of court commencing more than  90 days after 
the entry of the judgment, the  court may direct tha t  the 
judgment be remitted in whole or in part, upon such condi- 
tions a s  the court may impose, if i t  appears tha t  justice 
requires the  remission of part  or all of the  judgment. 

Under subsection (e) the court is guided in i ts discretion as  
"justice requires." Execution is mandatory under subsection (0 
"[ilf a judgment has  not been remitted within the  period pro- 
vided in subsection (e) above. . . ." Subsection (h) becomes ap- 
plicable after execution of the judgment. Subsection (h) pro- 
vides in pertinent part: 

For extraordinary cause shown, the court which has 
entered judgment upon a forfeiture of a bond may, after 
execution, remit the  judgment in whole or in part  and order 
the clerk to refund such amounts a s  the court considers 
appropriate. 

I Under subsection (h), the  court in i ts discretion is authorized to 
remit the judgment "[flor extraordinary cause shown." 

[I] By his first argument appellant contends the  trial court 
erred in concluding tha t  N.C. Gen. Stat. $ 15A-544(e) was inap- 
plicable to the proceeding a s  more than  ninety days had elapsed 
since entry of judgment of forfeiture. Appellant contends that  
when the petition for remission is timely filed and set for hear- 
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ing, a continuance granted a t  the State's request does not di- 
vest the trial court of jurisdiction to exercise its discretion 
pursuant to G.S. 15A-544(e). This issue has not been answered 
previously by the courts of our State and it is unnecessary to 
answer it in the case sub judice. 

The record discloses tha t  judgment of forfeiture was en- 
tered 30 April 1979. The ninety-day period under subsection (e) 
would have elapsed on 29 July 1979, a Sunday. Therefore the 
ninetieth day is deemed to have been Monday, July 30. Assum- 
ing, for purposes of argument only, tha t  the ninety-day period 
can be extended by a continuance requested by the State, the 
statutory period was extended to 20 August 1979. The hearing 
was not held and the order was not entered until 19 November 
1979, which was clearly outside even the "extended" ninety-day 
period. The record fails to disclose why the hearingwas not held 
a t  the earlier 20 August 1979 date or a t  whose request the 
hearing was continued. Nor does the record disclose when the 
"first day of the next session of court commencing more than  90 
days after the entry of the judgment . . . "  was. We therefore 
agree with Judge Herring tha t  G.S. 15A-544(e) was not appli- 
cable to the proceeding. 

[2] Appellant also argues tha t  the trial court failed to make 
findings of fact with sufficient particularity to support its con- 
clusion that  no extraordinary cause was shown to justify remis- 
sion of the bond in whole or part  under subsection (h) of G.S. 
15A-544. We disagree. 

The court made three findings of fact pertinent to the exis- 
tence of extraordinary cause: Finding #6 tha t  appellant re- 
tained counsel and incurred other expenses in connection with 
the forfeiture, Finding #12 tha t  there was no evidence tha t  the 
State incurred any expense in returning the defendants to 
custody, and Finding #14 tha t  appellant "has not satisfied the 
Court of the existence of extraordinary cause" justifying remis- 
sion of the forfeiture in whole or in part. Appellant contends the 
court "failed to address in i ts findings of fact the personal 
efforts of surety, the absence of prejudice to the State, and the 
significance of appellant's lack of understanding of the proceed- 
ings." 

Appellant argues for more specificity than  is required. 
Under Rule 52(a), N.C. Rules Civ. Proc., the court need only 
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make brief, definite, pertinent findings and conclusions upon 
the contested matters. A finding of such essential facts as  lay a 
basis for the decision is sufficient. Trotterv. Hewitt, 19 N.C. App. 
253, 198 S.E. 2d 465, cert. denied, 284 N.C. 124, 199 S.E. 2d 633 
(1973). The findings by the  court in the case sub judice are 
sufficient and support the  court's conclusion. 

For the reasons stated above the order of the trial court is 
affirmed. 

Affirmed. 

Judges HEDRICK and MARTIN (Harry C.) concur. 

GENERAL FOODS CORPORATION v. P.W. MORRIS, A / ~ A  PAUL WAYNE 
MORRIS, AIKJA WAYNE MORRIS, T/A METROLINA TOBACCO COMPANY 

No. 8026SC426 

(Filed 18 November 1980) 

Judgments 5 IS; Rules of Civil Procedure P 55- default - default judgment - 
finding of no disability not required 

G.S. IA-1, Rule 55 and G.S. 1-75.11 do not require the  clerk to make an 
affirmative finding t h a t  defendant is not a minor and is under no legal 
disability in order to  en te r  a default or a default judgment. 

APPEAL by defendant from Burroughs, Judge. Order en- 
tered 12 February 1980 in Superior Court, MECKLENBURG Coun- 
ty. Heard in the Court of Appeals 17 October 1980. 

This is an  action to vacate the entry of default and default 
judgment entered by the Clerk of Mecklenburg County against 
the  defendant. Plaintiff's summons and verified complaint 
were served on the defendant personally on 13 October 1978. No 
appearance was made, and no answer was filed by the defend- 
ant. An entry of default and default judgment were applied for 
by the plaintiff's attorney and entered by an  assistant clerk of 
superior court on 15 November 1978. 

On 22 October 1979, defendant filed a motion, pursuant to 
G.S. 1A-1, Rule 60(b)(l), (4) and (6), along with a supporting 
affidavit and exhibits, asking tha t  the default judgment be set 
aside. Judge Burroughs entered his order denying defendant's 
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motion on 12 February 1980. Defendant appealed, and the par- 
ties have stipulated tha t  defendant's motion to vacate the de- 
fault judgment also constitutes a motion pursuant to Rule 55(d) 
to vacate the entry of default. 

Fairley, Hamrick, Monteith & Cobb, by John W. Fairley, for 
plaintiff appellee. 

James, McElroy & Diehl, by Allen J. Peterson, for defendant 
appellant. 

HILL, Judge. 

The record does not contain findings tha t  defendant was 
not an  infant or incompetent a t  the time he was served with 
summons and complaint in this action or at the  time of the 
entry of default or default judgment. Defendant contends tha t  
such findings are  necessary and that,  because they are missing, 
the trial court erred in refusing to vacate the  entry of default 
and the default judgment. We find no error. 

Rule 55 of the Rules of Civil Procedure reads in pertinent 
part: 

(b) Judgment. Judgment by default may be entered as  
follows: 

(1)By the  Clerk. - When the  plaintiff's claim 
against a defendant is for a sum certain or for a 
sum which can by computation be made certain, 
the clerk upon request of the plaintiff and upon 
affidavit of the amount due shall enter judg- 
ment for t h a t  amount and costs against the de- 
fendant, if he has been defaulted for failure to 
appear and if he is not a n  infant or  incompetent 
person. A verified pleading may be used in lieu 
of an  affidavit when the pleading contains in- 
formation sufficient to determine or compute 
the sum certain. (Emphasis added.) 

G.S. 1-75.11 states in pertinent part: 

Where a defendant fails to appear in the action within 
ap t  time the  court shall, before enter ing a judgment 
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against such defendant, require proof of service of the sum- 
mons in  the manner required by § 1-75.10 and, in addition, 
shall require further proof as  follows: 

(1) Where Personal Jurisdiction is Claimed Over the 
Defendant. - Where a personal claim is made 
against the  defendant, the court shall require 
proof by affidavit or other evidence to be made 
and filed, of the existence of a n y  fact not shown 
by verified complaint which i s  needed to  establish 
grounds for personal jurisdicticm over the defend- 
ant .  The court may require such additional 
proof as  the interests of justice require. (Em- 
phasis added.) 

Defendant appellant contends Rule 55 and the statute, 
when read together, require an  affirmative finding by the clerk 
tha t  the defendant is not a minor and is under no legal disabil- 
ity. We do not agree. 

Defendant's contention is partially based on language in 
Roland v. Motor Lines,  32 N.C. App. 288,231 S.E. 2d 685 (1977), 
and Bailey v. Gooding, 45 N.C. App. 335,263 S.E. 2d 634 (1980). 
Bailey a t  p. 341, citing from Roland, states t ha t  the  clerk can 
enter default judgment pursuant to G.S. 1A-1, Rule 55, "only 
when (1) plaintiffs claim is for a sum certain . . . and (2) the 
defendant is defaulted for failure to appear and i s  not  a n  infant  
or incompetent person." (Emphasis added.) 

We do not construe the  language in Bailey to require a 
finding tha t  defendant is not under a disability. The require- 
ment is only tha t  defendant in fact not be under a disability. 

Defendant also relies on Hill v. Hill, 11 N.C. App. 1,180 S.E. 
2d 424, cert. denied 279 N.C. 348 (1971). Before a valid judgment 
by default can be entered, there must be "proof by affidavit or 
other evidence 'made and filed' in this case showing tha t  there 
was a claim arising within or without this State against a 
natural person, not under disability . . . ." Hill a t  p. 10. 

The verified complaint in this case alleges t ha t  defendant is 
a citizen and resident of North Carolina. This is sufficient for 
the court to obtain personal jurisdiction over defendant under 
G.S. 1A-1, Rule 55(b) and G.S. 1-75.11(1). In  Hill the  complaint 
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was unverified, and no affidavit was filed. Therefore, the re- 
quirements of G.S. 1-75.11(1) had not been met, and we so found. 
Hill is not to be interpreted a s  requiring a plaintiff to show tha t  
defendant is not an  infant and not under disability. In the case 
sub judice, defendant admits tha t  he is not an infant and not 
under disability. 

Defendant has not pursued his contention tha t  the judg- 
ment must be abandoned. Defendant has not alleged fraud, 
misrepresentation, or misconduct by the plaintiff, or excusable 
neglect by himself. When a party seeks to vacate a default 
judgment, the burden is on him to show facts which would make 
the refusal to vacate an  abuse of discretion. See Kershner v. 
Baker, 82 N.C. 169 (1880). Defendant has not carried his burden. 

The judgment of the trial court is 

Affirmed. 

Chief Judge MORRIS and Judge ARNOLD concur. 



N.C. App.] COURT O F  APPEALS 545 

CASES REPORTED WITHOUT PUBLISHED OPINION 

FABRICS v. KNITTING MILLS Iredell 
No. 8022SC403 (78CVSO1006) 

GREENFIELD v. GREENFIELD Wayne 
No. 808DC396 (79CVD541) 

HICKS v. CONSOLIDATED Burke 
ALUMINUM and (78CVS502) 
HICKS v. LOWE'S (78CVS405) 

No. 8025SC382 

New Trial 

Affirmed 

Appeal Dismissed 

IN RE McCLURE 
No. 8027DC472 

Gaston 
(795110) 
(795366) 

KIMEL v. CHAPPELL Forsyth 
No. 8021SC395 (78CVS2013) 

NELMS v. MAGNAVOX Ind. Comm. 
NO. 8010IC406 (G-1303) 

STATE V. ADLER 
No. 8020SC541 

STATE v. BANKS 
No. 8018SC552 

Union 
(79CRS8308) 

Guilford 
(78CRS46456) 

STATE v. BILLINGER Hoke 
No. 8012SC431 (79CRS2155) 

STATE V. BROCK 
No. 804SC483 

STATE v. CANTRELL Henderson 
No. 8029SC484 (79CR01083) 

(79CR01091) 

STATE v. CORNELL 
No. 8024SC553 

STATE v. LEE 
No. 8010SC470 

Watauga 
(79CR2351) 

Wake 
(77CRS44242) 

Affirmed 

Appeals Dismissed 

Affirmed 

No Error  
Remanded for 

Judgment 

No Error 

No Error  

No Error  

No Error  

Vacated and 
Remanded 

No Error  



546 COURT OF APPEALS [49 

STATE v. LEISY 
No. 803SC528 

Craven 
(79CRS12586) 

STATE v. McDOWELL Sampson 
No. 804SC570 (79CRS13019) 

STATE v. PARRISH 
No. 809SC568 

STATE v. SMITH 
No. 8018SC436 

STATE v. SPENCER 
No. 802SC604 

Vance 
(79CRS3000) 

Guilford 
(79CRS17418) 

Beaufort 
(80CRS1150) 

STATE v. STRICKLAND Onslow 
No. 804SC559 (79CRS21664) 

STATE v. TINNIN 
No. 8019SC606 

STATE v. WORRELL 
No. 8017SC525 

Randolph 
(79CRS10979) 

Surry 
(79CRS5353) 

FILED 18 NOVEMBER 1980 
STATE v. COX Wilson 
No. 807SC762 (79CRS11534) 

STATE v. DILLARD 
No. 8027SC647 

STATE v. FISHER 
No. 8012SC688 

Gaston 
(79CRS18943) 

Cumberland 
(79CRS38727) 

STATE v. McGEACHY Robeson 
No. 8016SC371 (79CR16598) 

STATE v. MUNDINE 
No. 808SC388 

STATE v. WHALEY 
No. 8025SC672 

Lenoir 
(79CRS8430) 

Burke 
(79CRS11633) 

No Error  

No Error  

New Trial 

No Error  

No Error  

No Error  

No Error  

No Error  

No Er ror  

No Er ror  

No Er ror  

No Error  

No Error  

No Er ror  



N.C. App.] COURT OF APPEALS 547 

State v. Edwards  and  State v. Nance 

STATE OF NORTH CAROLINA v. DENNIS EDWIN EDWARDS AND STATE 
OF NORTH CAROLINA v. RICHARD KEITH NANCE 

No. 8013SC595 

(Filed 2 December 1980) 

1. Criminal L a w  66.18- limp in assailant's walk - no identification - voir 
dire  not necessary 

The trial court did not e r r  in failing to conduct a voir dire hearing before 
permitting a robbery and assault victim to testify over defendant'sobjection that 
she noticed that there was a limp in her assailant's walk since the witness was not 
identifying defendant but was merely describing in general the man who robbed 
and assaulted her; moreover, any error in failing to hold a voir dire hearing a t  
that time was rendered harmless when such a hearing was later conducted and 
defendant had a full opportunity to challenge and discredit the victim's identifi- 
cation of him. 

2.  Criminal L a w  55 66.11, 66.17- pretrial confrontation a t  victim's home - 
in-court identification - independent origin - no unnecessary suggestive- 
ness 

A robbery and assault victim's in-court identification was of independent 
origin and not tainted by a pretrial identification, and the pretrial identification 
procedure was not impermissibly suggestive, where the victim had a sufficient 
opportunity to view her assailant in her house while he walked toward her, 
attempted to shoot her at  close range, and then beat her about the head; when the 
victim returned home from the hospital a few hours after the crime, her yard was 
full of many people and the police; officers brought defendant into the victim's 
yard; the victim identified defendant as her assailant after observing him in the 
yard for ten minutes while he stood in a group of officers, neighbors and friends; 
and the victim's identification of defendant as he stood in her yard was based on 
the fact that defendant had similar physical characteristics, including the dis- 
tinguishing feature of a limp, as her assailant. 

3. Constitutional L a w  5 43; Criminal L a w  5 66.5- pretrial confrontation - 
defendant not under  a r res t  - no r ight  to counsel 

Defendant did not have a right to counsel when a robbery and assault victim 
identified him while he was standing in her yard a few hours after the crimes 
since defendant had not been arrested at  the time of the confrontation and 
adversary judicial proceedings thus had not been instituted against him. 

4. Criminal L a w  86.3- cross-examination of defendant - details about prior 
convictions 

In a prosecution in which defendant testified on direct examination that he 
had been convicted of breaking and entering, larceny and two simple assaults, 
the trial court did not abuse its discretion in permitting the prosecutor to ask 
defendant questions on cross-examination attempting to elicit further details 
about defendant's prior convictions where the record fails to show that the 
questions were not asked in good faith, and defendant testified about an addi- 
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tional conviction for assault with a f irearm which he had failed to mention on 
direct  examination. 

5. Cr imina l  L a w  3 138.7- sen tenc ing  h e a r i n g  - D e p a r t m e n t  of Jus t i ce  
c r imina l  r eco rd  

The trial court  did not e r r  in the admission of a copy of defendant's U.S. 
Department of Justice criminal record dur ing the sentencing hearing. 

6. Cr imina l  L a w  3 51- qualif ications to  g ive  e x p e r t  test imony - effec t  of 
g e n e r a l  objection 

Defendant waived objection to the qualificationsof adeputy sheriff to testify 
t ha t  he checked the brakes on defendant's ca r  and they worked properly and had 
sufficient brake fluid where defendant interposed only a general objection and 
did not object on the ground tha t  the witness had not been qualified as an  expert .  

7. Cr imina l  L a w  3 26.5- convictionsof a r m e d  r o b b e r y  a n d  felonious assaul t  - 
n o  double  j eopa rdy  

Defendant was not placed in double jeopardy by his convictions of armed 
robbery and assault with a deadly weapon inflicting serious injury not resulting 
in death arisingout of the same conduct since a conviction of armed robbery does 
not establish defendant's guilt of the felonious assault. 

8. R o b b e r y  5 4.3- p rope r ty  t aken  f r o m  victim's presence  b y  use of f i r e a r m  
-sufficiency of evidence  

The State's evidence in an  armed robbery case was sufficient to show that 
property was taken by force from the victim's presence with the use of a f irearm 
where it tended to show that  the victim entered her house a t  11::10 a.m. and 
immediately noticed tha t  cabinet drawers  and doors were open: as she was 
talking on the telephone, a masked man carrying a pistol came out of a bedroom 
down the hall toward her and said he was going to kill her: the victim knocked the 
gun  up as  it fired, and the man began to beat her with it; she managed to escape 
from the house: and when she returned home from the hospital a few hours later. 
she went into the  bedroom with police officersand discovered t h a t a  window had 
been broken and several items of personal property were missing, since it can be 
inferred from the evidence tha t  the assailant had attempted to frighten the 
victim and tha t  as  soon as  she left the house, he went back into the bedroom and 
took property which did not belong to him. 

9. Cr imina l  L a w  3 9.3; R o b b e r y  5 4.5- gui l t  a s  a i d e r  a n d  abe t to r  - sufficiency 
of evidence  

The State's evidence was sufficient to support defendant's conviction of 
felonious breaking or entering, a rmed robbery and felonious assault as an  aider 
and abettor where it tended to show that  defendant was parked on a road near 
woods leading to the  victim's house a t  the timeof the crimes: defendant admitted 
to an  officer tha t  he knew aboutthed'hit"at  the \ ictim's house and that he had lied 
when he told the officer he was parked on the road because he was having brake 
trouble: and a hatchet found in a bedroom of the victim's house, a ladder found 
outside the  bedroom window and a hatchet holster and belt belonged to defend- 
ant .  since the evidence scp i~or t s  the conclusion tha t  defendant communicated to 
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the actual  perpetrator his intent to aid him by driving the car  and waiting for  his 
re turn ,  by supplying the tools used to gain entry into the house, and by remaining 
close enough to the scene to render assistance if necessary. 

APPEAL by defendants from MeLelltr ucl, Jlrclge. Judgments 
entered 18 February  1980 in Superior Court, BLADEN County. 
Heard in the Court of Appeals 5 November 1980. 

Defendants were convicted of felonious breaking or entering, 
robbery with af i rearm,  and assault with a deadly weapon inflicting 
serious injury in violation of G.S. 14-54(a), 14-87, and 14-32. Both 
received active prison sentences. 

The State's evidence tended to show the following. Jessie Sin- 
gletary was a widow who lived alone on Highway 211 in Bladen- 
boro, North Carolina. Her son, Bob, lived approximately 300 yards 
away through some woods. On Sunday, 21 October 1979, sheleft her 
house, with all the windows and doors closed and locked, a t  9:55 
a.m. to go to church. She was driving back home on a rural  road, 
when she noticed a car  parked across from her son's house near the 
woods. A power line right-of-way leads through the woods to her 
house. She recognized the man sitting in the car ,  on the driver's 
side, as  Richard Keith Nance. She drove into her son's driveway, 
but  a s  he was not home from church yet, she left and headed back to 
her own home. As she passed the parked cdr a second time, Nance 
turned his head away to keep her from identifying him. She met her 
son on the way and stopped to tell him that  "[tlhere is something 
peculiar about that  car  sitting up  there." 

She subsequently arrived home a t  11:30 a.m. and entered the 
house by unlocking the side door by the carport.  Upon her entry, she 
immediately noticed that  the cabinet doors and drawers were open 
in the kitchen. She went to the phone to call her son, and as she was 
talking to her grandson, she heard a noise in the bedroom. The 
bedroom is located in the back of the house. A man  then came out of 
the bedroom and walked down the hall toward her. The man limped 
a s  he walked and wore a striped mask covering his entire face from 
above his upper lip. The man pointed a pistol straight a t  her and 
~ v h e n  he was only one foot away from her, said "I'm going to kill 
you." She knocked his gun up with her pocketbook as it fired, and 
the bullet hit  a window frame.  The man then beat her on the head 
with the gun. Mrs. Singletary, however, fought off the attacker 
with her pocketbook and was able to escape from the house. 
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She caught  a ride to the hospital where her  head wounds were 
treated, one of which required nine stitches. She received some 
medication for pain. She returned home within two hours, but  she 
was still dizzy, nervous and had a headache. 

Mrs. Singletary went with the police into her bedroom to 
reenact the crime. During the actual incident, she had not gone any 
further  in the house than the den. She noticed that  the outside 
screen to one of the bedroom windows had been torn off, the storm 
window was broken, and the inside window was raised. She also 
discovered tha t  several items of personal property were missing. 
The items were estimated to be worth approximately $1,000.00. 

Her  yard was full of police, friends and neighbors after the 
crime. Defendants Nance and Edwards  were also present. On voir  
dire examination a t  trial,  Mrs. Singletary testified that  she identi- 
fied defendant Nance as the man in the parked ca r  but  told officers 
tha t  he was not the man that  had been in the house. Sheriff Storms 
asked her if she could identify another man. Defendant Edwards  
was standing in a group of officers and neighbors. After observing 
him for ten minutes, she identified Edwards  as  the man tha t  had 
attacked her  in the house. She testified that  he was the same height 
as  her attacker, the lower par t  of his face was similar,  and he also 
limped a s  he walked. She admitted tha t  she probably knew every- 
one in the yard where defendant was standing but  stated tha t  she 
had seen him before in the house. She also admit ted tha t  she was 
sitting down under her  carport  a t  the time of the identification, felt 
dizzy and had taken some pain pills. She was unable to identify 
what  clothes he had on and could not remember whether she had 
her glasses on a t  the time. The judge found that  the pretrial identi- 
fication procedures were not impermissibly suggestive and admit- 
ted the identification. 

Deputy Garland Prevatte responded to the armed robbery call 
on 21 October 1979. As he drove to the Singletary residence, he 
passed a parked ca r  on the rural  road. He arr ived a t  the house 
within four minutes of the call a t  approximately 11:50 a.m. Some 
people a t  the scene advised him that  the parked car  "had been there." 
Prevatte drove back to the parked car  and requested identification 
of the occupant. Defendant Nance was alone in the car  in the 
driver's seat. He  told Prevatte tha t  he had borrowed Edwards'  car  
and was having brake  trouble. Prevatte told him he might want  to 
talk to him again later. Prevatte went back to the house, and when 
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he learned what had happened, he called an officer on the radio to 
go and restrain Nance for questioning. Prevatte later tested the 
brakes on the car by getting in it and mashing on the brakes. He 
said they worked properly. 

Deputy Hester had seen a similar car parked on the same 
rural  road two weeks before Mrs. Singletary was robbed. No one 
was in the car a t  the time, but Hester called Raleigh for identifica- 
tion of the vehicle. The car was registered in name of Dennis Edwin 
Edwards. 

Deputy Little also arrived on the scene on 21 October 1979. He 
observed a broken storm window and raised window in the bed- 
room and tools lying on a chair. One of the tools was a hatchet. He 
also found a ladder propped up against the wall next to the open 
bedroom window. He testified that he saw Nance in the yard a t  that 
time and that he had a conversation with him. During a conversa- 
tion six hours later a t  the jail, Nance made a statement. After a vo i r  
d i re  examination, the court allowed admission of the statement. 
Nance told Little that the hatchet found in the bedroom belonged to 
him and gave him permission to search the car. A belt and hatchet 
holster were found in the car, and Nance identified them as his own. 
Since Nance had told him earlier that he was stopped because of car 
trouble, Little tested the brakes and found them to be working 
properly. He also checked the brake fluid under the hood and found 
that  the car had a sufficient amount. Later a t  the jail, Nance told 
him that he had lied about the brake problem and that  he knew 
something was about to be "hit" and broken into. Nance said he was 
parked there waiting on another individual and that he had been a t  
the same location a few weeks earlier. He said he drove by the 
Singletary residence on Highway 211 for some distance. The indi- 
vidual with him then said, "I have seen enough." They then went 
back to the intersection of the highway and the rural road and 
parked on the shoulder. Nance remained in the car, but the individ- 
ual with him got out and walked toward the highway in the general 
direction of Mrs. Singletary's house. After this statement was 
given, Deputy Little went to Nance's home and looked in his bed- 
room. He observed bunk beds there which were made of the same 
type of wood as that  in the ladder found outside Mrs. Singletary's 
bedroom window. 

Defendant Edwards testified that he had lent his car to Ricky 
Nance, his father and a fellow named Joe on the morning of 21 
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October 1979 around 9:00 or  9:30 a.m. He said he had also lent the 
car  to them two weeks earlier. When his car  was not returned a s  
expected, he went looking for it and eventually went back to the 
Nance home around 4:30 p.m. Officers were a t  the house and asked 
him to accompany them to Mrs. Singletary's residence. He denied 
any knowledge or participation in any of the charged offenses. On 
cross-examination, he stated that  he had polio and had limped most 
of his life. He could not explain how or why the witness identified 
him as the perpetrator. 

Defendant Nance's evidence was tha t  he drove Edwards'  car,  
for the first t ime, on 21 October 1979 with a friend of his father's 
named Joe. He was driving to visit his mother. The brakes failed so 
he pulled over and parked. He gave Joe $20.00 to purchase brake 
fluid, and ,Joe left. Joe did not return,  and his whereabouts were 
unknown a t  the time of the trial. Nance saw Mrs. Singletary ride by 
on her  way back home from church. He permitted officers to yues- 
tion him and search his car ,  but he denied that  he ever made any 
incriminating statements to Deputy Little. He admitted that  the 
hatchet holster was his, but denied tha t  the hatchet and ladder 
found a t  Mrs. Singletary's were his or  that  his bedroom a t  home had 
bunk hcds in it. 

Defendants appeal from their convictions for felonious break- 
ing or  entering, armed robbery and assault with a deadly weapon 
inflicting serious bodily injury. 

Hostot., cJoh~~.so~r  tr rttJ Jolcrcsor~, 0.11 W. I,c.s/icj Jolc~rso~r, Jr. ,  tr 1rt1 

M o o w  tr rrtl M c l r ~ i ) ~ ,  O!/ Iltr r 3 i d  (;tr r,r,ctt Wir //,,for. il~fi~tirltx t ~ f  tr p p o l l t r  trfs. 

VAUGHN, Judge. 

Defendant Edwards  raises many questions for review, but his 
basic contentions concern the admission of Jessie Singletary's iden- 
tification testimony, the District Attorney's questioning about his 
prior criminal record and the admission of a copy of that  record 
dur ing  sentencing. Defendant Nance questions the admissibility of 
lay testimony about  the working condition of brakes in a car ,  the 
court's failure to summarize his evidence and contentions ade- 
quately and its denial of his motion to a r res t  judgment in the 
conviction for assault with a deadly weapon inflicting serious bod- 
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ily injury. Both defendants argue tha t  their motions to dismiss 
should have been allowed and that  the many alleged errors  require 
reversal or a new trial. We disagree. 

[I ] Defendant Edwards  contends that  the court improperly over- 
ruled his objection to the following question of Jessie Singletary on 
direct examination. 

Q. Did you see him [the man in her  house] walk a t  this 
time? 

A. Yes. 

Q. What did you observe about the way he walked? 

MR. JOHNSON: OBJECTION. 

COURT: OVERRULED. 

MR. JOHNSON: I would like to be heard. 

COURT: You would like to be heard on the way he 
walked? 

MR. JOHNSON: Yes, sir. 

COURT: DENIED.  Proceed. 

Q. What did you notice about the way he walked? 

A. There was a limp in his walk. 

MR. JOHNSON:  OBJECTION A N D  MOTION TO 
STRIKE. 

COURT: OVERRULED AND DENIED.  

Defendant argues that  the court should have conducted a c . o i , d i w  
hearing before this testimony was admitted. The trial court ordi- 
narily should conduct a c*oir t l i w  examination, even upon a general 
objection, to determine the admissibility of identification testi- 
mony. Sttr tc  i - .  Steprrc!j,  280 N.C. 306, 185 S .E.  2d 844 (1972); Stcrtc 1 % .  

R ! j i ~ l ,  40 N.C. App. 172,252 S .E.  2d 279, w r f ,  r l e i / i d ,  298 N.C. 301, 
259 S .E.  2d 915 (1979). Nevertheless, we fail to see how defendant 
was prejudiced by the court's initial failure to conduct a / ' o i l  t l i w .  
The witness was not identifying defendant E d ~ v a r d s  in particular 
but was merely describing in general the man who assaulted her in 
the house. Moreover, a / ~ ~ i r  d i r e  hearing was later conducted in 
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which defendant had a full opportunity to challenge and discredit 
the witness's identification. In these circumstances, any error  con- 
cerning the t iming of the uoir dire must be deemed harmless. State 
c. Boykin, 298 N.C. 687,259 S.E. 2d 883 (1979); State v. Martin, 29 
N.C. App. 17,222 S.E.  2d 718, review denied, 290 N.C. 96,225 S.E. 
2d 325 (1976). 

[2] Defendant Edwards  next contends that  Mrs. Singletary's iden- 
tification should have been suppressed because it was tainted by an 
illegal and impermissibly suggestive pretrial identification proce- 
dure.  The court, however, held to the contrary and found from the 
evidence 

that  the witness, Mrs. Singletary, observed a t  close range 
and in adequate light in her home a man wearing a mask 
who limped, not noting his clothing but  noting his size 
and the build. That  she observed the man for some min- 
utes, was assaulted by him. That  the defendant Dennis 
Edwin Edwards  was brought by officers before the wit- 
ness in her back yard and among a crowd of people some 
three to four hours later. That  she observed the defendant 
walk, observed his size and build, and responding to an  
officer's inquiry identified defendant as  the man seen 
earlier in her house. The confrontation was not impermis- 
sibly suggestive. The witness'identification was based on 
her observation. 

I t  is axiomatic tha t  the findings entered on voir dire are  conclusive 
and binding on appeal if they a re  supported by competent evidence 
in the record. State v. Gray, 268 N.C. 69,150 S.E.  2d l(1966); Statev. 
Baker, 34 N.C. App. 434,238 S.E. 2d 648 (1977). In addition, there is 
a presumption tha t  the judge disregards incompetent evidence in 
making such findings. 1 Stansbury's N.C. Evidence § 4a (Brandis 
rev. 1973). 

We believe that  the witness had a sufficient opportunity to 
view her at tacker  in the house while he walked toward her, attemp- 
ted to shoot her a t  a very close range, and then beat her  about the 
head. She returned home from the hospital a few hours after the 
crime. Her yard was full of many people and police. She  recognized 
defendant Nance as the man in the parked car. She later identified 
defendant Edwards  a s  the man tha t  had attacked her in the house 
after observing him in the yard for ten minutes, while he stood in a 
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group of "law officers, neighbors and friends." She testified that  
Edwards had similar physical characteristics, including the dis- 
tinguishing feature of a limp, as her attacker. In short, the witness 
made a positive pretrial and in-court identification of defendant 
Edwards based on her personal observations during the assault. On 
cross-examination of Mrs. Singletary, defendant tended to impeach 
the reliability of her identification. The jury could properly weigh 
this evidence in its deliberations, but the evidence did not require 
the judge to exclude Mrs. Singletary's identification testimony as a 
matter of law. The court's conclusion that the pretrial procedures 
were not impermissibly suggestive is supported by ample compe- 
tent evidence; therefore, i t  is binding on appeal. State v. Patton, 45 
N.C. App. 676,263 S.E. 2d 796 (1980). 

[3] Counsel seems to assert an additional error with regard to the 
pretrial identification procedure: "the defendant had a right to 
counsel a t  the time he was paraded before the prosecuting witness, 
alone and in custody. . . ." Any question about a violation of defend- 
ant's right to counsel should have been raised during trial, and we 
cannot find any mention of it in the record. I t  suffices to say, 
however, that a defendant has a constitutional right to presence of 
counsel during a pretrial identification only when adversary judi- 
cial criminal proceedings have been instituted against him prior to 
the confrontation. Kirby v. Illinois, 406 U.S. 682, 92 S. Ct. 1877 
(1972); State v. Henderson, 285 N.C. 1 ,203 S.E. 2d 10 (1974), death 
penaltyvacated, 428 U.S. 902,96 S. Ct. 3202 (1976); State v. Puckett, 
46 N.C. App. 719,266 S.E. 2d 48, appeal dismissed, 30,O N.C. 561 
(1980). Edwards had not been arrested a t  the time of the confronta- 
tion. His right to counsel was not, therefore, violated when the 
prosecuting witness identified him in the yard because he had not 
yet been accused in a judicial sense. 

[4] Defendant Edwards also claims that the District Attorney 
asked prejudicial and inflammatory questions in cross-examining 
him about his criminal record. On direct examination, defendant 
testified about his convictions for breaking and entering, larceny 
and two simple assaults. Defendant was then cross-examined as 
follows: 

Q. Let me ask you this: Now, you told Mr. Johnson you 
have only been convicted of breaking and entering, is 
that right? 
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A. and simple assault. 

Q. All right, was tha t  in the house of a lady "that you 
had earlier cased out"? 

A. No, sir. 

MR. JOHNSON: OBJECTION. 

COURT: OVERRULED. 

A. In 1977 I was convicted of assault with a firearm. In 
1976 they locked me up but  they broke it down because it 
was not true. 

Q. Tell me whether or not you were convicted of using a 
f i rearm, trying to kill someone? 

A. No, sir. 

MR. JOHNSON: OBJECTION. 

COURT: OVERRULED. 

There is nothing in the record to show tha t  these questions were not 
asked in good faith, and we must defer to the judge's discretion in 
permitting the questions since there is no clear showing of abuse. 
Stcxtc P. McLeax, 294 N.C. 623,242 S.E.  2d 814 (1978). Moreover, it 
is noteworthy tha t  defendant testified about an additional convic- 
tion for assault with a f i rearm in 1977 which he had failed to 
mention dur ing  his direct examination. Certainly, this was rele- 
vant impeachment evidence. Thus, it was not only proper, it was 
also prudent  for the prosecutor to at tempt to elicit further  details 
about defendant's prior convictions. See 1 Stansbury, N.C. Evi- 
dence 5 112 (Brandis rev. 1973.) 

[5] Defendant Edwards has also failed to show prejudicial error 
in the admission of a copy of his U.S. Department of Justice crimi- 
nal record dur ing  the sentencing hearing. Clearly, it was within the 
judge's discretion to permit the introduction of actual evidence of 
defendant's prior criminal record. State r * .  Hester, 37 N.C. App. 448, 
246 S .E .  2d 8 3  (1978); State P. Hegle~,  15 N.C. App. 51,189 S.E.  2d 
596, cert. delr id, 281 N.C. 761, 191 S.E.  2d 358 (1972). Defendant 
will not now be permitted to complain on appeal, on the basis of a 
general objection, when he did not specifically challenge the 
authenticity or accuracy of the record dur ing  the sentencing hear- 
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ing and failed to present any evidence whatsoever that  the copy was 
false or  irregular.  

We now turn  our attention to the alleged errors  asserted by 
defendant Nance. Nance told officers shortly after the perpetration 
of the cr ime tha t  he was parked near the Singletary residence 
because of brake  trouble and that  he had sent Joe, a fellow riding 
with him, to ge t  some brake fluid. Deputy Prevatte testified that  he 
checked the brakes on the car  later,  and they worked properly. 
Though defendant objected to this testimony, he has not made any 
argument  or cited any authorities in his brief pertaining to these 
objections. The exceptions are,  therefore, deemed abandoned on 
appeal. App. R. 28(b) (3). Defendant does, however, present argu- 
ment in his brief concerning objections to similar testimony by 
another deputy which he contends should have been sustained. 

[6 ]  Deputy Little testified that  he checked the brakes after Nance 
was in custody. He stated that  the brakes worked properly and that  
there was sufficient brake fluid in the car. Nance contends that  this 
testimony should not have been admitted because Little was not an 
expert  in automobile mechanics. Defendant only interposed a gen- 
eral objection and did not make a special request to have the deputy 
qualified as  a n  expert. This was insufficient to preserve an excep- 
tion for our review. "Objection to a witness' qualifizations as an  
expert is waived if not made in ap t  time on this special ground, even 
though general objection is taken." Pcr~~is i*. Aggregates, IT[(. . ,  271 
N.C. 471,481, 157 S.E. 2d 131, 138 (1967); 1 Stansbury, N.C. Evi- 
dence 5 133, a t  431 (Brandis rev. 1973). The deputy was also permit- 
ted to testify on this same subject on redirect examination without 
objection. Thus, even if a general objection had been sufficient, its 
benefit was lost when substantially the same evidence was there- 
after admitted without renewed objection. Poirer Co. i.. Wirw- 
hni-qc~i., 300 N.C.  57, 265 S.E. 2d 227 (1980); 1 Stansbury, N.C. 
Evidence 5 30 (Brandis rev. 1973). 

Defendant Nance also claims that  the judge failed to summa- 
rize his evidence and contentions adequately in the charge to the 
jury. The trial judge is only required to summarize the evidence in a 
manner sufficient to explain the law arising therefrom. G.S. 15A- 
1232. We hold tha t  the summary is fair  and adequate. In addition, 
the judge is not required to state the contentions of the parties even 
when requested. Here, neither side's contentions were given in the 
instructions, and there is simply nothing to complain about. 
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Moreover, no exceptions were preserved for review by timely objec- 
tions a t  trial affording the judge a n  opportunity to correct any 
possible errors. State v. Virgil, 276 N.C. 217,172 S.E. 2d 28 (1970); 
State v. Robinson, 40 N.C. App. 514,253 S.E. 2d 311 (1979). 

[7] Defendant Nance questions the propriety of his convictions for 
a rmed robbery in violation of G.S. 14-87 and assault with a deadly 
weapon inflicting serious injury not resulting in death in violation 
of G.S. 14-32. He contends that  simultaneous convictions on these 
charges violate the constitutional prohibition against double jeop- 
a rdy  for the same offense because a violation of G.S. 14-32 is a lesser 
included offense of G.S. 14-87. We must  disagree. An assault with a 
deadly weapon is a lesser included offense of armed robbery. This is 
obviously t rue  because i t  would be impossible to commit a robbery 
with a f i rearm without assaulting someone with a deadly weapon. 
Nevertheless, it does not follow that  felonious assault with a deadly 
weapon inflicting serious injury is also a lesser included offense of 
a rmed robbery. Certainly, i t  is possible to perpetrate a robbery 
with a f i r ea rm without ever actually shooting someone or, as  in this 
case, using the gun to beat someone about the head. The protection 
against double jeopardy does not attach unless all of the essential 
elements of one of the offenses a re  also included in the elements of 
another offense for which the defendant has been convicted. The 
issue raised by defendant Nance was specifically addressed and 
decided in State v. Richardson, 279 N.C. 621,628,185 S.E. 2d 102, 
107-08 (1971), where the Court stated: 

If a person is convicted simultaneously of armed 
robbery and of the lesser included offense of assault with 
a deadly weapon, and both offenses arise out of the same 
conduct, as  in State v. Parker, 262 N.C. 679,138 S.E. 2d 
496 (1964), and Statev. Hatcher, 277 N.C. 380,177 S.E. 2d 
892 (1970), and separate judgments a r e  pronounced, the 
judgment on the separate verdict of guilty of assault with 
a deadly weapon must  be arrested. In such case, the 
a rmed robbery is accomplished by the assault with a 
deadly weapon and all essentials of this assault charge 
a re  essentials of the armed robbery charge. However, if a 
defendant is convicted simultaneously of armed robbery 
and of felonious assault under G.S. 14-32(a), neither the 
infliction of serious injury nor an  intent to kill is a n  
essential of the a rmed robbery charge. A conviction of 
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armed robbery does not establish a defendant's guilt  of 
felonious assault. 

See also State v. Dammons, 293 N.C. 263, 237 S.E. 2d 834 (1977). 
Defendant Nance could be convicted of both charges without 
offending the notion of double jeopardy, and it was not e r ror  for the 
judge to deny his motion to arrest  judgment on this ground. 

[8] Both defendants contend tha t  their motions to dismiss the 
armed robbery charge should have been granted. I t  is elementary 
tha t  a motion to dismiss should only be granted when the State has 
failed to present sufficient evidence of the essential elements of the 
cr ime charged, considering all the evidence in the light most favor- 
able to the State  with the benefit of every reasonable inference of 
fact arising therefrom. State v. Easterling, 300 N.C. App. 594,268 
S.E. 2d 800 (1980); State 1;. Smith, 40 N.C. App. 72,252 S.E. 2d 535 
(1979). Defendants argue tha t  a violation of G.S. 14-87 could not be 
proven because the State  could not show that  anything was taken by 
force from the presence of Mrs. Singletary with the use of a firearm. 
We disagree. 

The State's evidence tended to show that Mrs. Singletary 
entered her house about 11:30 a.m. through a side door and imme- 
diatly noticed that  cabinet drawers  and doors were open. She did 
not hear  anything, but  she went to the phone to call her son. As she 
was talking on the phone, a masked man  carrying a pistol came out 
of the bedroom down the hall toward her. The man said he was 
going to kill her. She knocked the gun up  a s  i t  fired, and he began to 
beat her  with it. She managed to escape out of the house. When she 
returned from the hospital, she went into the bedroom with police. 
She discovered tha t  a window had been broken and that  several 
items of personal property were missing. Upon this evidence, i t  was 
reasonable to infer tha t  Edwards  had attempted to frighten Mrs. 
Singletary and that,  as  soon as she left the house, he went back into 
the bedroom and took property which did not belong to him. 

I In urg ing  dismissal, defendant Nance relies on and cites the 
case of State T.  Powell, 299 N.C. 95,261 S.E.  2d 114 (1980). Powell is 
inapposite here. In Powell, the Court upheld the defendant's convic- 
tions for first degree murder  and rape, but  reversed the denial of a 
motion to dismiss the armed robbery charge because there was no 
evidence, and no reasonable inference to be adduced therefrom, 
tha t  the defendant took objects from the victim by force while she 
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was alive. The evidence merely indicated "that defendant took the 
objects as  an  afterthought once the victim had died." 299 N.C. a t  
102,261 S .E.  2d at  119. The instructive case is Strrtr r3. Cle)izmotls, 35 
N.C. App. 192, 241 S.E.  2d 116, wr.iVir* dritied, 294 N.C. 737, 244 
S.E.  2d 155 (1978). In Clp)iti)roits, the co-owner of a store went into 
an  adjoining room after being threatened with force and was shot 
by the unidentified robber. The other co-owner then gave the money 
to the defendant. This Court held tha t  the evidence supported a 
conviction for robbery wiih a firearm. 

The word "presence" must be interpreted broadly and 
with due  consideration to the main element of the crime- 
intimidation or force by the use or threatened use of 
firearms. "Presence" here means a possession or control 
by a person so immediate t ha t  force or intimidation is 
essential to the taking of the property. And if the force or 
intimidation by the use of f i rearms for the purpose of 
taking personal property has been used and caused the 
victim in possession or control to flee the premises and 
this is followed by the taking of the property in a continu- 
ous course of conduct, the taking is from the "presence"of 
the victim. 

We construe the term "presence" broadly and hold that  the evidence 
against defendants was sufficient to support convictions for armed 
robbery. SOP State it. Ri*owir, 300 N.C. 41, 265 S.E.2d 191 (1980); 
Sttrtc 1 ' .  Kiilq, 299 N.C. 707, 264 S .E.  2d 40 (1980). 

[9] Defendant Nance additionally contends that  the court should 
have dismissed the charge against him as an aider and abettor. To 
support such aconviction, the State's evidence must  show the exist- 
ence of the following three elements: (I)  defendant's actual or con- 
structive presence during the crime; (2) defendant's intent to aid in 
the commission of the offense if necessary; and (3) the communica- 
tion of defendant's intent to assist to the actual perpetrator. Sttrte I$. 
Str)~tlcix, 288 N.C. 285, 218 S.E.  2d 352 (1975); see,  p.g., Stclte 1.. 
Coi.0ii.1, 48 N.C. App. 194, 268 S.E.  2d 260 (1980). 

The State's evidence showed that  defendant Nance was parked 
on the road near the woods leading to Mrs. Singletary's house a t  the 
t ime of the crime. The car  belonged to defendant Edwards.  An of- 
ficer had seen the car  parked a t  the same location two weeks earlier. 
In his statement to Deputy Little, Nance admitted that  he had lied 
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about the brake  problem and knew about the "hit" a t  Mrs. Single- 
tary's. The hatchet found in the bedroom, the ladder outside the 
window, and the hatchet holster and belt belonged to Nance. 
Viewed in the light most favorable to the State, this evidence sup- 
ports the conclusion that Nance communicated to Edwards  his 
intent to aid him by driving the car  and waiting for his return,  by 
supplying the tools used to gain entry into the building and by 
remaining close enough to the scene to render assistance if it 
became necessary. Scc Stcxfe r , .  StxtltJcrx stcyrtr; Sftxtc~ 1, .  G)-cyor!/, 37 
N.C. App. 693, 247 S.E. 2d 19 (1978). We affirm the denial of 
defendant Nance's motion to dismiss the charge for aiding and 
abetting. 

We have carefully reviewed defendants' remaining assign- 
ments of e r ror  concerning the manner in which the verdicts were 
taken and recorded and the denial of various post-verdict motions. 
These assignments lack merit,  fail to disclose any prejudicial error  
and a re  overruled. 

No error. 

Judges MARTIN (Robert M.) and WEILS concur 

STATE OF' NORTH C,AROLINA 1'. JOHNNNY JORDAN 

No. 8012SC356 

(Filed 2 December 1980) 

1. Criminal Law § 66.18- in-court identification - objection by defendant - 
failure to hold voir dire - harmless error 

The failure of the  trial court  to hold a voir dire examination and make 
findings of fact upon objection by a defendant to an in-court identification, while 
not approved, will be deemed harmless er ror  where the record shows tha t  the 
pretrial  identification was proper or tha t  the  in-court identification of defendant 
had origin independent from the pretrial identification. 

2 .  Criminal Law § 66.18- in-court identifications of defendant - voir dire not 
required 

The trial court  did not e r r  in failing to hold a voir dire examination of two 
witnesses concerning their  identifications of defendant before they were allowed 
to testify, since one of the witnesses saw defendant a t  the sheriffs department 
within approximately one hour of the  crime, but  this pretrial  confrontation was 
not impermissibly suggestive; the witness's in-court identification of defendant 
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was based upon her observation of defendant as their automobiles met on the 
highway and so the in-court identification was independent in origin from her 
confrontation of defendant a t  the sheriffs department; there was noevidence that 
the second witness ever saw defendant after their encounter a t  her home on the 
morning of the crime until the time of trial; and the second witness's identifica- 
tion was based upon a face to face conversation she had with defendant when he 
stopped at  her door to ask directions. 

3. Criminal L a w  5 102.5- cross-examination of defense witness - comment on 
truthfulness - failure of defendant  to object - no correction by court 
required 

The prosecutor's comments as to the truthfulness of defendant's witness 
were not so grossly improper as to require the trial court to correct them in the 
absence of defendant's objection at  trial. 

4. Criminal L a w  5 96- questions wi thdrawn from jury consideration - 
defendant not prejudiced 

Defendant was not prejudiced by the prosecutor's asking of two improper 
questions concerning a witness's and defendant's involvement in unrelated 
offenses, since the defendant objected, both objections were sustained, and the 
jury was told by the court not to consider the questions. 

APPEAL by defendant from Braswell, Judge, 29 November 
1973 Session of Superior Court held in CUMBERLAND County. 
Heard in the Court of Appeals 16 September 1980. 

Defendant was charged in cases numbered 72CR6611,72CR- 
6613,72CR6614 and 72CR6615 with felonious breaking, entering, 
larceny and receiving. He pleaded not guilty to all of these charges. 

The evidence for the State tended to show the following: 
Defendant and his accomplice, Norris Wayne Horne (also known as 
Norris Wayne Benson), broke into four Cumberland County resi- 
dences and took items of personal property therefrom without the 
authorization of the owners on the morning of 7 March 1972. The 
perpetrators of these crimes were driving a 1970 model red and 
white Cadillac with a U-Haul trailer attached. 

On the day of the break-ins, defendant and Norris Wayne 
Horne were stopped and questioned by law enforcement officers a t  
approximately noon. At that  time, defendant was drivinga red and 
white Cadillac with the U-Haul trailer attached. With defendant's 
permission, the officers searched the U-Haul trailer where they 
discovered many of the stolen items. Defendant and Norris Wayne 
Horne were placed under arrest for the offenses charged. In a 
search of defendant's vehicle pursuant to the arrest, the officers 
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found a number of weapons which had been taken from the residen- 
ces earlier that  morning. 

Defendant's evidence consisted chiefly of the testimony of his 
alleged accomplice, Norris Wayne Horne. Horne testified tha t  he 
had previously pleaded guilty to the same offenses with which 
defendant was charged. Although he admitted his own participa- 
tion in these offenses, he claimed tha t  the defendant had not been 
involved with him. Horne testified tha t  he and a fellow prison 
escapee borrowed defendant's car  to car ry  out the crimes on the 
morning of 7 March 1972, and when the law enforcement officers 
subsequently stopped him and the defendant for the search, 
defendant was unaware tha t  the stolen items were in the trailer or  
the car. 

In cases number 72CR6611,72CR6613 and 72CR6615 the jury 
returned verdicts of not guilty as  to the felonious breaking, enter- 
ing, and receiving charges and verdicts of guilty to the charges of 
felonious larceny. In case number 72CR6614 the jury found defend- 
a n t  guilty of the felonious breaking, entering and larceny charges, 
but  not guilty of the charge of felonious receiving. Defendant was 
sentenced by the court to four consecutive ten-year terms of impris- 
onment. Defendant appealed from the entry of these judgments. 

Additional facts necessary for this decision a re  set forth in the 
opinion. 

Attorney General Edmis ten ,  by Special  Deputy  At torney Gen- 
eral T. B u i e  Costen, for the State.  

Ass i s tan t  Public Defender Gregory A. Weeks  for defendant 
appellant.  

MORRIS, Chief Judge. 

In his brief defendant specifically abandons his assignments 
of e r ror  numbered one and three, and we, therefore, do not consider 
them here. Rule 28, N.C. Rules of Appellate Procedure. 

By his second assignment of e r ror  defendant argues that  the 
t r ial  court erred by overruling his general objections to the in-court 
identifications of defendant by State's witnesses Hilda Gray and 
E m m a  Jones, and by denying his motion to strike the testimony of 
witness Gray. In conjunction with this argument,  he contends tha t  
the trial court erred by failing to hold a voir d ire  examination of 
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these witnesses concerning their identifications before they were 
allowed to testify. 

The record shows that  State's witness Gray testified that  on 
the morning the larcenies occurred she was a t  work. She was 
notified by her mother, who lived nearby, tha t  someone was 
at tempting to break into her home. Mrs. Gray's mother gave her a 
description of defendant's car  as  the one being used by the individu- 
als entering her home. Mrs. Gray left work on the alert for a car  
fitt ing tha t  description. On her way home she observed a red and 
white Cadillac pulling a U-Haul trailer.  She slowed the speed of her 
own vehicle and was able to get  a good view of the defendant who 
was driving the Cadillac and looking directly a t  her. Mrs. Gray 
testified tha t  she was "approximately a hundred feet" from defend- 
ant's vehicle when she observed him. 

Mrs. Gray later saw the defendant a t  the sheriff's department. 
As to the events of this encounter she testified: 

I saw the defendant shortly after this incident down a t  
the sheriff's department. There were detectives there a t  
the time. I gave the detectives a description of the auto- 
mobile tha t  I had seen. A t  tha t  time, I did not identify the 
defendant a s  being the driver  of the car. I did tell the 
officers t ha t  the defendant looked like the driver  of the 
car ,  but  I would not swear that  he was. This was within 
an hour after I had seen the car. 

This is the only evidence of Mrs. Gray's confrontation with the 
defendant after the break-ins. 

A t  the t r ial  Mrs. Gray was allowed to make an  in-court identi- 
fication of the defendant over his objection. When asked if she could 
identify anyone in the courtroom as the driver of the red and white 
Cadillac she saw the day of the robbery she responded, "[wlell, the 
defendant looks very much like him." 

State's witness E m m a  Jones testified a t  t r ial  that  she lived 
across the street from one of the residences that  was broken into on 
the morning of 7 March 1972. Ear ly  that  morning she was a t  home 
when a man  came to her door inquiring about the location of a 
certain mill. Mrs. Jones told this man tha t  she did not know where 
the mill was located and she observed him re turn  to the road where 
he had a red car  parked. When Mrs. Jones was asked by the prosecu- 
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tor if she had ever before seen the man who came to her door the 
morning of the break-in, she replied: 

A. Well, he looked like him; I couldn't say it is. 

Q. Looked like him? 

A. The one I seen. 

Q. Who looks like him? 

A. This one over here (indicating the defendant). 

On cross-examination Mrs. Jones stated "I can't positively say that 
the defendant is the man who came to my house on that  date." She 
also testified that  she did not come to the sheriff's office in connec- 
tion with these events nor did she see the defendant from the time of 
her encounter with him on the morning of the break-ins until trial. 

[ I ]  Defendant made general objections to the admission of each of 
these in-court identifications as they were made. However, he failed 
specifically to request a voir  d i re  examination of either of the 
State's witnesses. A general objection has been held sufficient to 
cause .the trial court itself to invoke the vo i r  d i r e  procedure in this 
situation.  stat^ v. Stepney,  280 N.C. 306, 185 S.E. 2d 844 (1972); 
S ta tev .  Blackwell ,  276 N.C. 714,174 S.E. 2d 534(1970), cert. denied,  
400 U.S. 946,27 L.Ed. 2d 252,91 S.Ct. 253 (1970). The courts are 
not, however, in every instance required to conduct a voir  d ire  
examination to determine the admissibility of an in-court identifi- 
cation. The general rule in this State is that the failure of the trial 
court to hold a vo i r  d i re  examination and make findings of fact upon 
objection by a defendant to an in-court identification, while not 
approved, will be deemed harmless error where the record shows 
that the pretrial identification was proper or that  the in-court 
identification of defendant had an origin independent from the 
pretrial identification. State  v. Stepney,  supra;  S tate  v. W i l l i a m s ,  
274 N.C. 328, 163 S.E. 2d 353 (1968). 

[2] State's witness Gray's identification meets both of the criteria 
set forth in this general rule. Substantially, all of theevidence in the 
record concerning Mrs. Gray's pretrial confrontation with the 
defendant is set out above. There is nothing to suggest that her 
encounter with defendant a t  the sheriff's department was improper 
or unnecessarily suggestive in any way. Our courts have held on 
numerous occasions that  confrontations between a victim or wit- 
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ness and a suspect following the cr ime are  not automatically so 
suggestive a s  to violate a defendant's constitutional rights. State v. 
Th,ornas, 292 N.C. 527,234 S.E. 2d 615 (1977); State v. Henderson, 
285 N.C. 1 ,203  S.E. 2d 10 (1974); State v. Saunders, 33 N.C. App. 
284, 235 S.E. 2d 94, cert. denied, 293 N.C. 257, 237 S.E. 2d 539 
(1977); State v. Ervin, 26 N.C. App. 328,215 S.E. 2d 845 (1975). The 
degree of suggestiveness of the pretrial confrontation must  be 
judged by this Court from the circumstances surrounding the 
incident. 

We must  determine whether these circumstances were so 
unnecessarily suggestive and conducive to irreparable misidentifi- 
cation a s  to offend fundamental s tandards of decency, fairness and 
justice. Foster v. California, 394 U.S. 440,22 L.Ed. 2d 402,89 S.Ct. 
1127 (1969); Stovall v. Denno, 388 U.S. 293, 18 L.Ed. 2d 1199, 87 
S.Ct. 1967 (1967); State v. Henderson, supra. 

The only facts in evidence concerning the witness's pretrial 
confrontation with the defendant a re  those quoted above from her 
testimony. These facts do not show tha t  any impermissibly sugges- 
tive procedures were used by the authorities during the confronta- 
tion. There is no evidence which would indicate tha t  the confronta- 
tion was planned. The only possible suggestive element is the fact 
t ha t  the confrontation occurred in the sheriff's office. We conclude 
tha t  this pretrial confrontation was not impermissibly suggestive. 

Even had the facts of this particular case indicated that  the 
pretrial confrontation was impermissibly suggestive, they would 
still pass the second criterion of the general test of admissibility. An 
in-court identification is competent even if the pretrial confronta- 
tion was improper, if the State's witness's in-court identification is 
independent in origin from the pretrial confrontation. Neil v. 
Biggers, 409 U.S. 188,34 L.Ed. 2d 401,93 S.Ct. 375 (1972); State 7;. 

Henderson, 285 N.C. 1, 203 S.E. 2d 10 (1974); State v. Knight, 282 
N.C. 220, 192 S.E.2d 283 (1972); State v. Bass, 280 N.C. 435, 186 
S.E.2d 384 (1972). We think the "totality of the circumstances" 
requires the conclusion tha t  witness Gray's in-court identification 
was independent in origin from her confrontation.of the defendant 
a t  the  sheriff's department. Her  in-court identification of defendant 
was based upon her observation of the defendant a s  their automo- 
biles met  on the highway. The facts show that  a t  the time Mrs. Gray 
initially saw the defendant she had been alerted to the breaking and 
entering of her home, and she was on the lookout for a car  fitting the 
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distinctive description of the defendant's. Upon seeing defendant's 
car ,  she slowed her  own car ,  and the defendant looked directly a t  
her. On cross-examination she explained the uncertainty of her 
identification of the defendant upon direct examination by stating 
"I did not s tate  on direct tha t  the defendant was driving the car  
because, a t  that  time, his hair  looked a little bit lighter than it does 
now." We think tha t  all of these factors taken together provide 
ample evidence that  Mrs. Gray's in-court identification of defend- 
a n t  was independent in origin from their pretrial confrontation, 
and  the failure of the t r ial  court to order  a voir dire examination 
was, therefore, harmless error. 

The trial court's admission of State's witness Jones's in-court 
identification of the defendant without a voir dire examination was 
not erroneous for the same reasons. There is no evidence that  Mrs. 
Jones ever saw the defendant af ter  their encounter a t  her home on 
the  morning of the robbery until the time of trial. Her testimony is 
based upon a face to face conversation she had with .the defendant 
when he stopped a t  her door to ask directions. Without any evidence 
of a pretrial identification procedure that  would impermissibly 
taint  the witness's in-court identification we find that  the trial 
court's failure to hold a voir dire examination of the State's witness 
was not in error. 

One of the bases for defendant's argument that  the admission 
of the identifications of State's witnesses Gray and Jones into evi- 
dence was prejudicial error  is tha t  their identification testimony 
was uncertain. A witness may give his opinion as to the identity of a 
person whom he saw sometime in the past. The witness's lack of 
positiveness in his identification affects only the weight to be given 
the testimony by the jury and not its admissibility. State v. Brown, 
280 N.C. 588,187 S.E. 2d 85, cert. denied, 409 U.S. 87O,34 L.Ed. 2d 
121, 93  S.Ct. 198 (1972); State zr. Willis, 22 N.C. App. 465,206 S.E. 
2d 729 (1974); Statev. Stitt, 18 N.C. App. 217,196 S.E. 2d 532 (1973). 
Defendant's argument is without merit. 

By his fourth assignment of e r ror  defendant complains that  
the prosecutor committed prejudicial error  by improperly ques- 
tioning defendant's witness, Norris Wayne Horne. First ,  heobjects 
to the  prosecutor's assertion of his opinion on two occasions during 
his cross-examination that  the defense witness was telling a lie. 
Second, he complains about questions repeatedly put to the same 
defense witness by the prosecutor concerning his and the defend- 
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ant's involvement in prior unrelated offenses. The improper ques- 
tion was repeated despite the court's sustaining defendant's objec- 
tion thereto. 

[3] As to defendant's complaint tha t  the prosecutor should not 
have been allowed to give his opinion as to the witness's truthful- 
ness, we note tha t  defendant failed to object to these statements 
during the trial. 

The general rule is tha t  where no objection or  exception is 
made a t  t r ial  to the allegedly improperly admitted evidence, the 
appellant may not challenge the item for the first t ime on appeal. 
State v. Smith, 291 N.C. 505,231 S.E.2d 663 (1977); Sutton c. Sutton, 
35 N.C. App. 670,242 S.E.  2d 244 (1978). Fai lure to object a t  trial is 
normally held to constitute a waiver of the error. 

Defendant claims tha t  the errors  he cites in this instance come 
under an exception to this rule. He contends tha t  the prosecutor's 
statements were so grossly improper that  it was erroneous for the 
trial court not to have corrected them ex mero motu. As authority for 
this a rgument  he cites State v. Smith, 240 N.C. 631,83  S.E. 2d 656 
(1954); and State 2'. Locklear, 294 N.C. 210, 241 S.E.  2d 65 (1978). 
Both of these cases a r e  easily distinguishable from the case under 
consideration. 

In the case before us the prosecutor's comments as  to defend- 
ant's witness's answers to his questions consisted of the following: 

I ask you if you didn't say you took the diamond r ing  and 
over two hundred dollars from Mrs. Gray? You know that 
is  a lie. You did not get  the two hundred dollars from the 
Gray house tha t  you got when you got the pistol? . . . Yozi 
know that i s  a l i e  don't you? 

In State c. Smith, supra, the statements were clearly 
grossly unfair and made by the State solicitor in his argument to the 
jury, not in cross-examination where the witness had an  opportu- 
nity to deny them vigorously, as defendant did here. 

In  State v. Locklear, 294 N.C. 210,241 S.E. 2d 65  (1978), the 
prejudicial statement occurred in the district attorney's eross- 
examination of the defendant, Clarence Leonard. The district 
attorney stated, "Clarence, you a re  lying through your teeth and 
you know you are  playing with a perjury count; don't you?. . . Now, 
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think fast, Leonard. Think up  a good story while you a re  u p  there." 
294 N.C. a t  214-15; 241 S.E. 2d a t  68. The Court held tha t  the trial 
court erred in allowing the statement to remain for jury considera- 
tion and that  defendant's failure to object to these comments did not 
constitute a waiver of the error  on appeal. The Court stated: 

Yet, even absent an  objection, "it may be laid down as  
law, and not merely discretionary, that  where the counsel 
grossly abuses his privelege, to the manifest prejudice of 
the opposite party,  it is the dut!j of the judge to stop him 
then and there. And if he fails to do so and the impropri- 
ety is gross, it is good ground for a new trial." Jenkins u. 
Ow. CO., 65  N.C. 563, 564-65 (1871); . . . 

294 N.C. a t  218,241 S.E. 2d a t  70. The Court emphasizes the fact 
t ha t  counsel must  make p m s l y  improper statements in order  for 
the exception to the rule to apply. 

The evidence presented by the State  in the instant case 
strongly suggests tha t  defendant was guilty of the crimes charged. 
The  prosecutor was trying to impeach the defense witness on cross- 
examination when he made these allegedly improper statements. 
He was endeavoring to point out inconsistencies in the statements 
made by the witness on direct examination and those he made on 
cross-examination. The prosecutor's reasoning was warranted by 
discrepancies in the evidence. 

We have considered the totality of the facts and the nature of 
the wording of the prosecutor's statements in the present case. We 
do not think tha t  these statements reach the level of the grossly 
improper statement which would require us to find sufficiently 
prejudicial e r ror  in the trial court's failure to correct them ex w t c w  
motu. We hold tha t  since the defendant failed to object to these 
statements a t  trial,  any er ror  was waived. 

We certainly discourage the making of statements similar to 
those which the prosecutor made in this case. However, in view of 
the overwhelming evidence of defendant's guilt  presented by the 
State  in this case, the prosecutor's remarks could not have contrib- 
uted to conviction. See Stote 1). Thompson, 278 N.C. 277,179 S.E. 2d 
315 (1971). 

[4] In the same assignment of e r ror  defendant asserts that  the 
following cross-examination of defense witness, Norris Wayne 
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Horne, by the prosecutor was improper: 

Q. What  were you and Mr. Johnny Jordan going to do 
with the jewelry? 

ATTORNEY NIMOCKS: OBJECTION 

COURT: SUSTAINED.  Do not consider the question, 
Members of the Jury ;  the Court rules it is not competent 
in any way. 

Questions continued by Attorney Grannis: 

Q. I ask you if the defendant, Johnny Jordan was not 
arrested on the same break-ins in Kinston tha t  you were 
arrested on? 

ATTORNEY NIMOCKS: OBJECTION 

COURT: SUSTAINED. 

ATTORNEY NIMOCKS: I would like to argue in front 
of the jury, if this line of questioning is going to continue. 
I a m  perfectly willing to br ing  out the whole thing in 
front of the jury. 

COURT: Both of you sit  down. OBJECTION SUS- 
TAINED.  

The  reason for his complaint is tha t  the prosecutor's questions dealt 
with unrelated offenses committed by the defense witness and the 
alleged involvement of the defendant with the witness in those 
offenses. 

The record shows that  the prosecutor asked only two improper 
questions concerning this matter ,  to both of which the defendant 
promptly objected. Both of defendant's objections were sustained, 
and the jury was told by the court not to consider the questions. Any 
er ror  in these questions was amply remedied by the actions of the 
trial court. 

Finally, defendant contends tha t  because he was denied his 
constitutional r ight  to the effective assistance of counsel he is 
entitled to a new trial. 

The general rule is that  the caliber of an  attorney's representa- 
tion in a criminal prosecution is a denial of the constitutional r ights  
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of his client only when it is so lacking tha t  the trial becomes a farce 
and mockery of justice. State z.. Sneed, 284 N.C. 606,201 S.E. 2d 867 
(1974), and cases cited therein. The record discloses that  defend- 
ant's trial counsel presented evidence on the defendant's behalf, 
entered objections to the State's evidence, and conducted effective 
cross-examination of the State's witnesses. I t  is quite clear that  
defendant's representation a t  trial was not so Iacking that  his trial 
became a farce and mockery of justice. His const i t~t ional  rights 
were not violated. 

The defendant has had a fair and impartial trial free from 
prejudicial error .  

No error. 

Judges HEDRICK and WHICHARD concur. 

H A Y D E N  P. OXENDIKE ANDFYIFE.DOROTHY W. OXENDINE \' CATAWBA 
COUNTY DEPARTMENT O F  SOCIAL SERVICES 

No. 8025SC280 

(Filed 2 December 1980) 

1. Rules  of Civil P r o c e d u r e  8 42; Tr ia l  8- supe r io r  a n d  dis t r ic t  cou r t  actions - 
consolidation f o r  t r ia l  - no  author i ty  by nonpres id ing judge  

A superior court judge had no authority under G.S. 1A-1, Rule 42 (a) toorder 
the consolidation for trial in the superior court of plaintiffs' district court action 
for permanent child custody and plaintiffs' superior court action for adoption of 
the  child where the judge entered the order out of te rm and out of session, he was 
not presiding a t  the tr ial  of this mat ter  when he entered his preliminary order of 
consolidation, and he was not scheduled to preside a t  the session of court a t  which 
the consolidated cases were set for trial. 

2 .  I n f a n t s  3 6- chi ld  p laced by  d e p a r t m e n t  of social services - s t and ing  of 
fos ter  p a r e n t s  to  seek p e r m a n e n t  custody 

Foster parents had no standing to br ing  a n  action for permanentcustody of a 
child temporarily placed with them by the  county depar tment  of social services 
where the rights of the child's natural  parents had been surrendered to the 
depar tment  of social services, and the depar tment  had legal custody of the child 
and the right to place the child for adoption. G.S. 78-289.33. 

3. In fan t s  6- r i g h t  to  b r i n g  child custody action - effec t  of G.S. 50-13.1 
G.S. 50-13.1 gives a r ight  to bring a child custody action only in instances 

where custody dis r~utes  have arisen in the context of separation and divorce and 
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does not give foster parents standing to bring an action for permanent custody of 
a child temporarily placed with them by the county department of social services. 

4. Adoption § 2.1- consent by department  of social services - reasonableness 
of withholding of consent 

Although plaintiff foster parents agreed "to initiate no proceedings for the 
adoption or custody of a child without the prior written permission of the super- 
vising agency," the trial court in a proceeding instituted by plaintiffs to adopt a 
child placed with them by thqcounty department of social services must deter- 
mine whether the consent of the department to plaintiffs' adoption of the child 
was unreasonably and unjustly withheld, and if the court finds that a failure to 
allow plaintiffs to petition for adoption would be inimical to the best interestsand 
welfare of the child, it may proceed as if permission had been given. 

5. Adoption 5 2 ;  Clerks of Court § 3- adoption proceeding - t ransfer  to civil 
issue docket 

The clerk of superior court properly transferred an adoption petition to the 
civil issue docket of the superior court where issues of law and fact were raised. 
G.S. 1-273. 

APPEAL by plaintiff from Ferrell, Judge. Order entered 13 
November 1979 in Superior Court, CATAWBA County. Heard in the 
Court of Appeals 17 September 1980. 

The minor child involved in this case was, on 19 April 1978, 
placed in the custody of and surrendered to the defendant, Depart- 
ment  of Social Services, for adoptive placement by his biological 
mother. On 20 October 1978, the biological father  of the child 
executed a consent for this child to be placed for adoption by 
defendant. 

On 2 June  1978, when the child was approximately five weeks 
old, he was placed by defendant in plaintiffs' home. Plaintiffs were 
to provide care and supervision for the child as  licensed foster 
parents under the Foster Home Program. This child had, and still 
suffers from, severe respiratory problems and, as  a result, was 
subject to seizures. These medical problems required special care 
and attention including constant special supervision of the child, 
which necessary care plaintiffs supplied. The child slept in the 
same room with the plaintiffs from the time it was placed in their 
care  due to the danger of death to the child from its seizures. In 
April of 1979, plaintiffs requested defendant's consent to adopt this 
child. Defendant denied their request on the bases tha t  plaintiffs 
were ineligible because (1) a t  ages forty-four and forty-three they 
were too old and because (2) their residency was in Catawba 
County, which under the circumstances greatly increased the like- 
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lihood tha t  the natural  parents  of the child would learn of his 
identity and whereabouts. Soon after this denial, on 7 May 1979, 
plaintiffs were informed by defendant that  adoptive placement of 
the child in another home was imminent and tha t  they could expect 
removal of the child in the near future. 

Consequently, plaintiffs filed a complaint in Catawba County 
District Court on 25 May 1979 seeking permanent custody of the 
child. This action for custody was brought pursuant to G.S. 50-13.4 
and G.S. 50-13.5 (b) (1). On the same day, Judge  Tate entered an 
interlocutory custody order  awarding plaintiffs custody of the child 
pending the final outcome of their custody action. 

On 12 June  1979, plaintiffs filed a petition for adoption of 
Jeffrey Thomas Brown with the Clerk of Superior Court of 
Catawba County. Defendant answered plaintiffs' petition by deny- 
ing tha t  plaintiffs' custody of the child would be in its best interest 
and enumerating several justifications for this conclusion. Defend- 
a n t  also claimed that  plaintiffs failed to state a claim for relief in 
their adoption petition, t ha t  they are  barred by their Agency Foster 
Parents  Agreement from bringing the adoption proceeding, and 
tha t  they have no standing before the court due to the terms of this 
agreement. 

On 11 October 1979, the Clerk of Superior Court ordered the 
adoption proceeding transferred to the civil issue docket of Cataw- 
ba  County Superior Court for hearing, for tha t  both factual and 
legal matters  were a t  issue in this cause. 

Thereafter defendant moved, pursuant to Rule 42 (a) of the 
North Carolina Rules of Civil Procedure, to consolidate for hearing 
in the superior court plaintiffs' district court custody action with 
plaintiffs' petition for adoption. 

Plaintiffs were given notice tha t  defendant's motion to consol- 
idate the adoption proceeding and custody action would be heard 26 
October 1979. Plaintiffs filed notice of limited appearance chal- 
lenging the jurisdiction of the superior court to hold a hearing on 
the consolidation matter.  Plaintiffs contended that  the district 
court had exclusive jurisdiction over child custody matters  pursu- 
a n t  to G.S. 50-13.5 (h) and,  further ,  tha t  the superior court had no 
jurisdiction to consider the adoption proceeding prior to an  appeal 
f rom a determination by the Clerk of Superior Court. In support of 
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the latter contention plaintiffs argued tha t  G.S. 48-12 gave the 
Clerk original exclusive jurisdiction of adoption proceedings and 
the superior court had no jurisdiction except on appeal. 

Despite plaintiffs contentions, Judge  Ferrel l  entered an order 
on 13 November 1979 consolidating the custody action and adoption 
proceedings for trial in the superior court. He  dismissed plaintiffs' 
motion to vacate the Clerk of Superior Court's order transferring 
the adoption proceeding to superior court. 

On 16 November 1979, plaintiffs filed notice of appeal from 
Judge  Ferrell's order consolidating the two proceedings and dis- 
missing plaintiffs'motion to vacate the Clerk's transfer of the adop- 
tion proceeding to the superior court. 

On 26 November 1979, defendant filed a motion asking the 
t r ial  court to declare plaintiffs' notice of appeal and appeal entries 
null and void. Defendant also asked tha t  the superior court set the 
consolidated actions for trial.  3 December 1979 was set as  the 
hearing date for this motion. 

Plaintiffs objected to this hearing on the grounds tha t  the 
superior court had no jurisdiction in either case and that  the matter  
was already on appeal to the Court of Appeals involving jurisdic- 
tional issues. 

Subsequently, Judge Ferrell entered an order on 10 December 
1979 concluding tha t  his order of 13 November 1979 was a nonap- 
pealable interlocutory order and that  the notice of appeal and 
appeal entries which he had signed earlier were a nullity. Judge 
Ferrel l  set the trial of the consolidated actions for 4 February 1980. 
Plaintiffs'petition for a wri t  of certiorari was allowed by this Court 
on 23 January  1980. 

Rudisill and Brackett, by J. Richardson Rzdisill, Jr., and 
Chambers, Stein, Ferguson and Becton, b y  John W. Gresham and 
Adam Stein, for plaintiff appellants. 

Sigmon and Sigmon by TK Gerze Siymon, and Tltomas W. 
Warlick for defendant appellee. 

MORRIS, Chief Judge. 

[ I ]  This case presents for decision one major issue and several 
ancillary issues. The key issue is whether it was proper for Superior 
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Court Judge Ferrell to enter his interlocutory order consolidating 
plaintiffs' custody action and plaintiffs' petition for adoption for 
hearing in the superior court. Judge Ferrell heard defendants' 
motion for consolidation and issued his order out of term and out of 
session. 

G.S. 1A-1, Rule 42 (a) authorizes a superior court judge to 
order the consolidation of actions pending in both the superior and 
district court divisions of the same county when the actions to be 
consolidated involve common questions of law and fact:The custody 
action and petition for adoption in the case sub judice do involve 
related issues of fact and law. However, from a procedural stand- 
point, this consolidation was in error. 

Prior to the effective date of the current Rules of Civil Proce- 
dure in our State, this Court decided that only the judge who would 
preside a t  the trial of the matters to be consolidated could order 
their consolidation. In Pickard v. Burlington Belt Corp. & Burling- 
ton Belt Corp. v. Clark Bldg. Co., 2 N.C. App. 97, 162 S.E. 2d 601 
(1968), Judge Brock, now Justice Brock, stated with regard to this 
issue: "Whether cases should be consolidated for trial is to be 
determined in the exercise of his sound discretion by the judge who 
will preside during the trial; a consolidation cannot be imposed 
upon the judge presiding a t  the trial by the preliminary Order of 
another trial judge." 2 N.C. App. a t  103, 162 S.E. 2d a t  604-05. 

The effect of this decision has been carried forward in inter- 
preting the applicability of Rule 42 (a). In Maness v. Bullins, 27 
N.C. App. 214, 218 S.E. 2d 507 (1975), this Court reasserted the 
validity of Pickard with regard to consolidation. There we cited 
Justice Brock's statement in Pickard and added "Since consolida- 
tion of claims cannot be thrust upon a presiding judge by edict of 
another judge, then, correspondingly, one judge should not have to 
follow the decision of another judge granting new trials on the joint 
claims previously presented in the earlier action." Maness v. Bul- 
Lins, 27 N.C. App. at 217,218 S.E. 2d a t  509. 

Judge Ferrell was not presiding a t  the trial of this matter 
when he entered his interlocutory order of consolidation. He heard 
defendant's motion and entered his order out of term and out of 
session. Nor was he scheduled to preside a t  the session of court a t  
which the consolidated cases were, by him, set for trial. Under the 
foregoing rules we must conclude that his consolidation of these 
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proceedings was improper. 

121 We must now consider whether plaintiffs had the required 
standing to bring their custody action. 

Under G.S. 48-9.1 (a) (1) the county department  of social servi- 
ces or  the child placing agency to which the child has been surren- 
dered and parental consent has been given has the legal custody of 
the child to be adopted. That  legal custody does not ever pass to the 
foster parents, although the child has been placed in their physical 
custody. The department  or child placing agency also possesses all 
r ights  of the consenting parties, except inheritance rights, upon 
surrender of the child. The  department  or  agency retains legal 
custody of the child a s  well a s  the r ights  of the consenting parties 
until entry of the interlocutory decree provided for in G.S. 48-17, or 
until the final .3rder of adoption is entered if the interlocutory 
decree is waived by the court in accordance with G.S. 48-21, o r  until 
consent is revoked within the time permitted by law, or  unless 
otherwise ordered by a court of competent jurisdiction. 

In an  earlier case, Browne v. Dept. of Social Services, 22 N.C. 
App. 476, 206 S.E. 2d 792 (1974), Judge  Britt ,  now Justice Britt ,  
decided in circumstances similar to those before us that  foster 
parents  had no standing to sue for the  custody of a child tha t  had 
been placed with them by a department  of social services. Judge  
Bri t t  reasoned: 

G.S. 7A-288 provides for the custody of, and the termina- 
tion of parental r ights  in, neglected children. The statute 
contains the following provision: "In such cases, the court 
shall place the child by written order  in the custody of the 
county department  of social services or a licensed child- 
placing agency, and suck custodian shall ha  U P  the Tight to 
m a k e  suchpl(xcerrwnt plan.s.for thr'ch i ld as i t f i v d s  to be irr 
h i s  best i n t ~ ~ e s t .  Such county department  of social servi- 
ces or licensed child-placing agency shall further  have 
the authority to consent to the adoption of the child, to its 
marriage,  to its enlistment in the armed forces of the 
United States, and to surgical and other medical treat- 
ment of the child." (Emphasis added). 

We hold tha t  the petitioner had no standing to have the 
court determine the custody, temporary or  permanent, of 
the children in question. 
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22 N.C. App. a t  478, 206 S.E. 2d a t  793. 

G.S. 7A-288 under which Browne was decided was repealed in 
1977, 1977 N.C. Sess. Laws Ch. 879, 5 7. Plaintiffs filed their com- 
plaint asking for custody of the minor child on 25 May 1979. On that  
date the issue of custody of a minor child whose parents' parental 
r ights  and obligations have been permanently terminated by a 
termination order was governed by G.S. 7A-289.33 (repealed 1979). 
That  statute governs our decision. The applicable provisions of G.S. 
78-288 and G.S. 7A-289.33 a r e  essentially the same in meaning. 
G.S. 78-289.33 states: 

(1) If the child had been placed in the custody of or  
released for adoption by one parent to, a county depart- 
ment of social services or  licensed child-placing agency 
and is in the custody of such agency a t  the time of such 
filing of the petition, tha t  agency shall, upon entry of the 
order terminating parental rights, acquire all of the 
rights for placement of said child as such agency would 
have acquired had the parents whose rights 'are termi- 
nated released the child to tha t  agency pursuant to the 
provisions of G.S. 48-9 (a)  ( I ) ,  including the r ight  to con- 
sent to the adoption of such child. (Emphasis added). 

Due to the similarity of the two statutes we think Brow?ze is 
controlling and requires t ha t  we hold tha t  plaintiffs did not have 
standing to seek custody of the child under these circumstances. 

[3] Plaintiffs base their claim of standing to sue for custody on 
G.S. 50-13.1 which provides: 

Any parent,  relative, or other person, agency, organiza- 
tion or institution claiming the right to custody of a minor 
child may institute an  action or  proceeding for the cus- 
tody of such child, as  hereinafter provided. 

Considered in isolation tha t  statute would appear  to be a gen- 
eral  grant  of standing to any individual to seek the custody of a child 
under any circumstances. Therefore, G.S. 50-13.1 appears to be in 
conflict with G.S. 78-289.33. However, when G.S. 50-13.1 is exam- 
ined in context with the other sections of Chapter 50 i t  becomes 
apparent  tha t  the legislature did not intend that  G.S. 50-13.1 apply 
to g ran t  standing for custody actions in the area  of adoption. 
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Chapter 50 of which this section is a pa r t  is entitled "Divorce 
and Alimony". The clear implication is that  G.S. 50-13.1 was 
intended to apply only in instances where custody disputes arose in 
the context of separation or divorce. 

[Flor the purpose of learning and giving effect to the 
legislative intention, all statutes relating to the same 
subject a r e  to be compared and so construed in reference 
to each other that  effect may be given to all provisions of 
each, if i t  can be done by any fair and reasonable inter- 
pretation. Alesa?zder %'. Lowranee,  182 N.C. 642,109 S.E.  
639. 

I N  Re Blalock,  233 N.C. 493, 508,64 S.E.  2d 848, 858 (1951). 

G.S. 50-13.1 is preceded by G.S. 50-11.2 which provides: 

Where the court has the requisite jurisdiction and upon 
proper pleadings and proper and due notice to all inter- 
ested parties the judgment in a d i ~ l o x e  action may con- 
tain such provisions respectingcare, custody, tuition and 
maintenance of the minor children of the marriage as  the 
court may adjudge. . . . (Emphasis added). 

When these two sections are  read together as  required by the rule of 
construction of I n  R e  Blalock,  s u p m ,  it seems evident that  the 
legislature did not intend tha t  the general g ran t  of standing in G.S. 
50-13.1 apply to custody actions in the adoption context. Plaintiffs' 
contention tha t  G.S. 50-13.1 gives them standing to seek custody in 
the case sub judice is without merit. 

[4] We turn  now to the question of whether the foster parents have 
legal s tanding to seek adoption of the child. Defendant contends 
tha t  i t  should be granted specific performance of its foster parent 
agreement with plaintiffs. The agreement is not a par t  of the record 
nor has it been submitted as  an exhibit. The only portion which is 
before this Court indicates that  plaintiffs agreed "to initiate no 
proceedings for the adoption or custody of a child without the prior 
written permission of the supervising agency." Defendant contends 
that ,  pursuant  to this contract, its permission is necessary before 
plaintiffs can at tempt to adopt the child. 

A prior North Carolina case in which an analagous issue was 
decided was I n  R e  Daughtridge,  25 N.C. App. 141,212 S.E. 2d 519 
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(1975). The question before this Court in Daugh t r idge  was whether 
the Edgecombe County Department of Social Services could with- 
hold its statutorily granted right to consent to a petition for adop- 
tion under G.S. 48-9 (b). We found that the department's statutory 
right to consent was not absolute, but that the court could proceed in 
the absence of the department's consent as if consent had been given 
if the court found it to be in the best interest of the child. 

The best interest and welfare of the child is the paramount 
concern of the court in these cases. The reasoning of Daughtr idge  is 
likewise applicable to the situation in the instant case. The court 
must be allowed to determine whether the consent of the depart- 
ment of social services to the plaintiffs7 attempt to adopt the child 
was unreasonably and unjustly withheld. If the Court should find 
that a failure to allow the plaintiffs to petition for adoption would be 
inimical to the best interests and welfare of the child, it may pro- 
ceed as if the permission which it finds ought to have been given had 
been given. 

For a good discussion of the law in other jurisdictions concern- 
ing the enforcement of these agreements see: V a l i d i t y  a n d  Enforce-  
m e n t  of A g r e e m e n t  b y  Fos ter  P a r e n t s  T h a t  T h e y  W i l l  N o t  A t t e m p t  to  
A d o p t  Fos t e r  Ch i ld ren ,  Annot., 78 A.L.R. 3d 770 (1977). 

[5] Finally, plaintiffs argue that the Clerk of Superior Court 
erred by transferring plaintiffs7 adoption petition to the civil issue 
docket of the superior court. G.S. 1-273 provides: 

If issues of law and of fact, or of fact only, are raised 
before the clerk, he shall transfer the case to the civil 
issue docket for trial of the issues a t  the next ensuing 
session of the superior court. 

This Court has previously held that this statute controls the 
transfer of a petition for adoption from the clerk to the superior 
court docket. I n  r e  N o r w o o d  and I n  r e  Ha ig l e r ,  43 N.C. App. 356, 
258 S.E. 2d 869 (l979), r e v i e w  den i ed ,  299 N.C. 121,261 S.E. 2d 922 
(1980). We think it applies in the present case. 

From the pleadings and affidavits contained in the record we 
think there were such issues of law and fact. Therefore, we find the 
Clerk properly transferred the case to the superior court for the 
determination of these issues. 



1 580 COURT O F  APPEALS [49 

Sturgill v. Sturgill 

Defendant's contention tha t  the superior court's order of 10 
December 1979 concluding tha t  its 12 November 1979 order consol- 
idating these matters  for trial was a nonappealable interlocutory 
order, and tha t  plaintiffs' notice of appeal and appeal entries were 
nullities was in error  has been rendered moot by our consideration 
of this matter  upon petition for a wr i t  of certiorari. 

Accordingly, the superior court's order of 13 November 1979 
consolidating the custody action and adoption proceeding for trial 
in the superior court is vacated. The custody action is remanded to 
the district court with instructions to dismiss due to plaintiffs' lack 
of standing. The petition for adoption is remanded to the superior 
court for determination of any issues of fact and law presented. 

Judges HEDRICK and WHICHARD concur 

REBECCA BROWN STURGILL, PLAINTIFF-APPELLEE v.GEORGE C. STURGILL, 
JR.,  DEFENDANT-APPELLANT, AND PIEDMONT AVIATION, INC., GARNISHEE 

No. 8021DC413 

(Filed 2 December 1980) 

1. Divorce and Alimony 5 21- alimony arrearage held by clerk - order of 
garnishment stricken - defendant not entitled to funds held by clerk 

Where plaintiff obtained a judgment against  defendant for arrearages in 
child support  and alimony, plaintiff moved for a n  order of garnishment for the 
amount of the judgment, defendant's employer was served with a summons to 
garnishee, notice of levy in garnishment proceeding, and order of at tachment,  the 
employer paid the amount of the judgment into the clerk's office, the  court 
entered a n  order garnishing defendant's salary, and the order of garnishment 
was subsequently stricken, defendant was not entitled to have the sum in the 
clerk's office refunded to him pursuant  to G.S. 1-440.46, since defendant could not 
claim to have prevailed in the principal case, the order str iking the garnishment 
order not resolving any action in defendant's favor; the order of at tachment was 
not dissolved by the order str iking garnishment;  and defendant could not assert  
the lack of service upon him for the  reason tha t  he failed in his response to motion 
for garnishment and countermotion to raise the defense of lack of proper service. 

2. Garnishment § 1; Divorce and Alimony § 21.4- judgment for alimony 
arrearage - garnishment of defendant's wages proper 

The means  used to obtain the  $2438.42 necessary to satisfy plaintiff's judg- 
ment  against  defendant was garnishment where plaintiff held a personal judg- 
ment  against  defendant; defendant was in willful contempt for failure to pay 
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alimony as  it came due; plaintiff filed a motion seeking an  order of garnishment; 
defendant's employer was served with summons to garnishee, notice of levy in 
garnishment  proceeding, and order of at tachment;  and pursuant thereto defend- 
ant's employer withheld from his net  disposable income an amount sufficient to 
satisfy the garnishment lien and paid tha t  sum into the court pending an  order 
f rom the district court to disburse the  funds to plaintiff. Furthermore,  garnish- 
ment  of the $2438.42 was permissible under the circumstances of this case, since 
the  amount garnished was a debt already accrued to defendant's benefit and not 
future earnings, and since defendant was not entitled to the 60 day exemption of 
G.S. 1-362 of earnings "necessary for the use of a family supported wholly or 
partly by his labor," as  defendant's bare  allegation tha t  his income was necessary 
to support  his new family was  insufficient to support his claim for the exemption. 

3. Assignments 1; Divorce and Alimony 21; Rules of Civil Procedure 5 
70-assignment of defendant's wages to secure future alimony payments 
-execution by judge improper 

Defendant's contention tha t  the  tr ial  judge was without authority to execute 
an  assignment of defendant's wages on the ground tha t  the jttdge could direct the 
ac t  to be done by someone else but  could not do i t  himself was without merit; 
however, though defendant's history of willful and intentional nonpayment of 
alimony was sufficient to justify the  judge's entry of an  order to defendant to 
execute a n  assignment of n a g e s  to secure future alimony payments, the judge 
Lvas without authority himself to execute such an  assignment absent defendant's 
failure to comply with a judgment within the time specified. 

APPEAL by defendant from Keiger,  Judge.  Order entered 19 
December 1979 in District Court, FORSYTH County. Heard in the 
Court of Appeals 16 October 1980. 

Plaintiff, Rebecca Sturgill ,  and defendant, George Sturgill, 
were divorced in 1971 under a consent decree which awarded ali- 
mony and child support to plaintiff. Although the amount of the 
alimony and child support has been subsequently modified by 
amendment,  defendant's obligation remains in full force under the 
1971 judgment. 

Defendant moved to Virginia some time after entry of the 
judgment. Since that  time plaintiff has had difficulty on several 
occasions with collecting the amounts due her. In a judgment and 
order  of a r res t  entered 31  August 1979, defendant was found in 
a r r ea r s  in his payments to plaintiff in the amount of $2,438.42 and 
was found in willful contempt of the court. 

On 8 October 1979, plaintiff filed a motion to have the wages of 
defendant garnished for the full amount of the 31  August judg- 
ment. The motion was not verified nor was it served upon defend- 
ant .  On 9 October, defendant Piedmont Aviation, Inc., defendant 
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Sturgill's employer, was served with a summons to garnishee, 
notice of levy in garnishment proceeding, and order  of attachment. 
Defendant Piedmont acknowledged its debt to defendant Sturgill 
and paid into court the full amount of the 31 August judgment. On 
24 October 1979 an order was entered garnishing defendant's 
salary. 

Defendant Sturgill  filed a response to plaintiff's 8 October 
motion on 29 October 1979. In an  order entered 1 November 1979, 
the order of 24 October was stricken, a hearing on the 8 October 
motion was scheduled, and plaintiff was ordered to return any 
moneys received under the stricken order to the clerk of court 
pending determination of the matter.  

Prior  to the hearing plaintiff filed numerous further  motions, 
including motions seeking an assignment of wages to secure 
defendant's obligations to pay alimony and garnishment of defend- 
ant's wages for child support. Defendant answered these motions 
and counterclaimed for damages, attorney's fees, and punitive 
damages. 

All motions were heard 14 December 1979. The trial judge 
found as facts: that  defendant had deliberately set upon a course of 
action calculated to evade previous court orders; that  defendant 
willfully failed to pay all alimony and child support payments; that  
defendant had the financial means to comply with the court's order; 
that  plaintiff was in need of a continuing order of garnishment on 
defendant's wages to secure past, present, and future child support; 
and that,  due to defendant's history of willful evasion of previous 
court orders, plaintiff was also in need of an assignment of wages 
and funds presently in the clerk's office for alimony payment. 

The judge, pursuant to G.S. 50-16.7 and G.S. 1A-1, Rule 70, 
ordered the assignment of the $2,438.42 on deposit in the clerk's 
office to satisfy the judgment of 29 August 1979, and ordered an 
assignment of wages for past, present, and future alimony. In addi- 
tion, pursuant  to G.S. 110-136 the court ordered Piedmont to pay 
20% of defendant's net earnings per pay period to the clerk to be 
applied to the child support a r rears  and thereafter to be applied to 
the continuing child support payments. Finally the court also 
ordered the defendant to pay the plaintiff's attorney's fees in the 
sum of $1,250.00. 

Defendant appealed the 19 December 1979 order. 
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Yok ley  a n d  Teeter hy D. Blake  Yok ley  a n d  L y n n  P. Burleson for 
plainti j f  appellee. 

Morrow,  F r a s e r  and  Rea;ui.s b y  L a r r y  G. Reavis  for defendant  
appel lant.  

Womble,  Carly le ,  Sandr idge  & Rice by F r a r ~ c i s  C. Clark  .for 
gcwruisher? appellee. 

CLARK, Judge. 

Since the defendant expressed acquiescence in the trial court's 
order  with regard  to the provision for garnishment for child sup- 
port under G.S. 110-136, we need deal herein only with tha t  portion 
of the order  of 19 December 1979 which assigns the wages of 
defendant to the plaintiff in payment for his alimony obligation. 
The assignment of wages must  be considered in two parts.  First,  we 
must  consider whether the trial court's assignment of the $2,438.42 
on deposit with the clerk was error .  Second, we must consider 
whether the court's assignment of defendant's future wages is 
error. 

[I]  With regard to the amount on deposit with the clerk, defend- 
an t  argues tha t  the sum should have been refunded to him when the 
24 October order  was stricken. Defendant cites in support of his 
argument G.S. 1-440.45 which states in part: 

"If the defendant prevails in the principal action, or if the 
order of attachment is for any reason dissolved, dis- 
missed or  set aside, or  if service is not had on the defend- 
an t  as  provided by § 1-440.7, 

(I) The defendant shall be entitled to have delivered 
to him 

c. All attached property remaining in the offi- 
cer's hands . . . ." 

We believe defendant's reliance on G.S. 1-440.45 is misplaced for 
the reason tha t  he meets none of the three conditions upon which 
return of attached property is conditioned. 

First ,  defendant cannot claim to have prevailed in the princi- 
pal case. The order  of 1 November 1979 striking the order  of 24 
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October 1979 did not resolve any action in defendant's favor. I t  
merely allowed the court. to consider defendant's countermotion 
(which was filed after the 24 October order) and provided for 
hearing on all motions prior to disbursal of the attached funds. 

Second, the order of at tachment was not dissolved. The order  
of at tachment was dated 8 October 1979. The order of I November 
1979 was clearly limited by its te rms to the Order of 24 October 
1979. 

Third, the defendant may not assert the lack of service upon 
him for the reason tha t  he failed in his response to motion for 
garnishment and countermotion to raise the defense of lack of 
proper service, although he did raise the defense of failure to s tate  a 
claim upon which relief can be granted.  These circumstances work 
a waiver of any objection based upon jurisdiction or service of 
process under G.S. 1A-1, Rule 12 (h) (I). 

Defendant was not entitled to have the funds returned to him, 
since he failed to satisfy any of the statutory conditions placed upon 
the return.  The attached funds were properly held pending a hear- 
ing on the motions of both parties, to be held on 19 December 1979. 

A t  that  hearing the trial judge elected to g ran t  plaintiff relief 
in the  form of an  assignment of wages rather  than a garnishment. 
Defendant argues strenously tha t  the judge was without authority 
to order  garnishment, and that  the assignment executed under 
Rule 70 was simply a means of grant ing  garnishment indirectly to 
plaintiff when she was not entitled to i t  directly. 

[2] As to the sum held on deposit by the clerk and disbursed to the 
plaintiff under the 19 December order ,  we hold tha t  the action of 
the District Court, however denominated, was indeed a garnish- 
ment. A review of the record reveals: t ha t  plaintiff held a personal 
judgment against defendant in the amount of $2,438.42; that  
defendant was in willful contempt for failure to pay alimony as it 
came due; that  on 8 October plaintiff filed a motion seeking an  order 
of garnishment; that  defendant's employer was served with a sum- 
mons to garnishee, notice of levy in garnishment proceeding, and 
order  of attachment; and tha t  pursuan t  thewto defendant's employ- 
e r  withheld from his net disposable income an  amount sufficient to 
satisfy the garnishment lien and paid tha t  sum into the court pend- 
ing a n  order  from the District Court to disburse the funds to the 
plaintiff. Such an  order was entered on 24 October 1979 although 
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later vacated by the court because i t  was entered before defendant's 
time for answering plaintiff's motion for garnishment had expired. 
Although the order of 19 December "assigns and directs" the clerk 
to pay to the plaintiff the $2,438.42, we believe the actual procedure 
followed to create the fund, as  the record clearly discloses, was that  
of garnishment. 

Having held tha t  the means used to obtain for plaintiff the 
$2,438.42 necessary to satisfy her  judgment was indeed garnish- 
ment  a s  defendant alleges, we must  next determine whether gar -  
nishment was permissible under the circumstances of this case. We 
hold tha t ,  a s  to the $2,438.42 disbursed to plaintiff under the 19 
December order ,  garnishment was proper. G.S. 50-16.7(e) clearly 
states that: "[tlhe remedies of at tachment and garnishment, as  
provided in Article 35 of Chapter 1 of the General Statutes, shall be 
available in actions for al imony.  . . ." Defendant cites Elmwood v. 
E l m w o o d ,  295 N.C. 168, 244 S.E.  2d 668 (1978), and Phi l l ip s  v. 
Phi l l ip s ,  34 N.C. App. 612,239 S.E. 2d 743 (1977), a s  authority for 
"the long standing rule against paying alimony directly by the use 
of deducting amounts from a person's salary (garnishment)." We 
have examined those cases and find tha t  in Elmwood ,  our Supreme 
Court approved garnishment for the amounts due as alimony with 
the following limitations: (1) future earnings may not be garnished 
and (2) a defendant is entitled to a 60-day exemption if he can show 
tha t  his "earnings a re  necessary for the use of a family supported 
wholly or  partly by his labor." G.S. 1-362. We conclude then that  the 
garnishment of the defendant's wages was improper only if it vio- 
lated one of the above two limitations. 

The amount withheld from defendant's October wages was a 
debt  already accrued to defendant's benefit and therefore garnish- 
able under the rationale of Elnzwood, supra .  The comptroller of 
Piedmont Airlines testified a t  the 19 December hearing. Although 
he stated, "At the time I received the order, I did not owe any monies 
to Mr.  Sturgill," and later,  "Mr. Sturgill  had a check due on the 
20th, and I would not pay him until the 20th," we believe that  other 
statements make clear that  the comptroller was confusing the date 
the debt  for wages accrued to defendant with the date the debt 
would be paid. The comptroller testified tha t  on the date he was 
served with the order  compelling him to withhold funds from de- 
fendant, he "had a check forthcoming that  I had already wr i t ten . .  . . 
The check I was to send h i m . .  . was.for services that  he had  rendered 
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to the company on prior dates. He had earned monies but  they were 
not yet due  and payable to him until the 20th." We hold tha t  a s  long 
a s  the order  of garnishment did not attach wages for services yet to 
be rendered, the District Court's action was within the first of the 
above limitations. 

The exemption under G.S. 1-362 would exempt from garnish- 
ment the wages of a defendant earned in the sixty days next preced- 
ing the order  where "it appears, by the debtor's affidavit or other- 
wise, tha t  these earnings a re  necessary for the use of a family 
supported wholly or partly by his labor." Defendant's varified plead- 
ings were admitted in the hearing as affidavits. In his pleadings 
defendant alleged, "that he and his new family.  . . a re  in need of the 
defendant's total income to maintain their welfare." We hold that 
the bare  allegation by defendant that  his income is necessary to 
support his new family is insufficient to support his claim for the 
exemption. We believe tha t  defendant was required under G.S. 
1-362 to s tate  sufficient facts in his affidavit to allow the trial judge 
to determine tha t  the exemption was necessary. We realize that  if it 
appears  to the court that  the defendant's salary is necessary to 
support his second family, the court is required, however illogically, 
to g ran t  the exemption [Cf., Elmwood v. Elmwood, 295 N.C. 168, 
244 S.E. 2d 668 (1978) (suggesting that  the legislature never con- 
templated "that the needs of a wage-earner's second family should 
be supplied a t  the expense of the legitimate claims of his first fam- 
ily," but  grant ing  the exemption anyway, "it plainly appearing 
from the defendant's affidavit that  his pay was necessary to his 
second family)]; nonetheless, since it does not plainly appear  from 
defendant Sturgill's affidavit what the needs of his present family 
are,  the t r ial  court had no basis upon which to g r a n t  the exemption. 

Based on the foregoing analysis there appears  to us no impedi- 
ment  to the garnishment of defendant's wages to satisfy the plain- 
tiff's judgment against the defendant for $2,438.42. Amounts earned 
thereafter,  however, were clearly prospective earnings a t  the time 
of service on Piedmont, and therefore not subject to garnishment. 
Finance Co. v. Putnam, 299 N.C. 555, 50 S.E. 2d 670 (1948). See 
Elmwood, supra. Only if the District Court's purported assignment 
of wages was in fact  authorized may any amounts beyond the 
$2,438.42 be properly paid directly from the defendant's employer 
to the plaintiff. 

The order  of 19  December 1979 purports to assign "30% of the 
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defendant's net earnings . . . to plaintiff. . . to be applied as follows: 
15% of said net earnings . . . to be credited as payment of future 
alimony as said payments become due each and every month. .  .; the 
remaining 15%. . . shall be applied toward alimony arrears in the 
amount of $1,305.06 . . ." until the arrearage is paid. The District 
Court cites as authority for its assignment of defendant's wages 
G.S. 50-16.7 and G.S. 1A-1, Rule 70. 

[3] The District Court clearly had authority to order the defend- 
ant  to execute an  assignment of wages under G.S. 50-16.7. The only 
issue before us is whether the judge could Izinwelf execute the 
assignment. Under Rule 70: 

"If a judgment directs a party to execute a conveyance of 
land or to deliver deeds or other documents or to perform 
any other specific act and the party fails to comply within 
the time specified, the judge may direct the act to be done 
a t  the cost of the disobedient party by some other person 
appointed by the judge and the act when so done has like 
effect as if done by the pa r ty .  . . ." 

The defendant argues that the judge was without authority to 
execute an assignment of his wages for two reasons. First,  defend- 
ant  had not failed "to comply [with a judgment] within the time 
specified.. ." Second, the rule authorizes the judge to "direct the act 
to be done. . . by some other person appointed by the judge. . . ." I t  
does not authorize the judge to act for the defendant, as was the case 
herein. 

The second argument is the easier to deal with and will there- 
fore be addressed first. We believe Rule 70 allows "some other 
person appointed by the judge" to carry out the judgment on the 
defendant's behalf as a convenience to the judge, to relieve the judge 
of the burden of acting himself. Where, as here, the judgment of the 
court can be fulfilled by simply executing a written authorization to 
defendant's employer to pay a percentage of his wages to the plain- 
tiff, the judge may prefer to act en: mero 7notu on the defendant's 
behalf. Indeed the burden on the judge might be increased by in- 
volving a third party in so simple a procedure. Since the intent and 
effect would be the same whether the judge executed the assign- 
ment or some third person (e.g., defendant's lawyer) executed it, we 
hold that the judge acted properly in authorizing the Rule 70 assign- 
ment ex mero motu. 
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We note additionally tha t  defendant failed to demonstrate how 
the judge's assignment, even if it were error, could have possibly 
prejudiced him. Had the judge appointed a third party to assign 
defendant's wages, the end result would have been identical. Turner 
v. Turner, 261 N.C. 472, 135 S.E. 2d 12 (1964). 

The defendant's first a rgument  is not as  easily dismissed. We 
believe tha t  the defendant is correct in interpreting Rule 70 to 
require tha t  he first fail to comply with a judgment within the time 
specified before authorizing the judge to proceed thereunder. We 
believe further  that  the portion of the order of 19 December 1979 
which assigned 15% of defendant's net earnings to satisfy alimony 
a r r ea r s  of $1,305.06 was proper under Rule 70. Defendant had 
failed to comply with the amended consent judgment, first entered 
in 1971, which directed him to pay support to plaintiff. Rule 70 thus 
authorized the judge, upon such failure, to direct the act  to be done. 
The judge did so direct. 

The judge acted outside the authority of Rule 70, however, 
when he assigned 15% of defendant's net earnings in satisfaction of 
fu ture  alimony payments. While we agree that  defendant's history 
of willful and intentional nonpayment of alimony was sufficient to 
justify the judge's entry of an order  to the defendant to execute an 
assignment of wages to secure fu ture  alimony payments, G.S. 50- 
16.7, we believe the judge was without authority to himself execute 
such an assignment absent defendant's "failure to comply with the 
judgment within the time specified." As to future alimony pay- 
ments, there was no such failure. Since the judge had entered no 
prior  order  for defendant to assign his wages to plaintiff, he cannot 
be said to have failed of compliance so a s  to necessitate the judge 
directing such an  assignment. Fu r the r ,  since future payments a re  
not yet due, defendant cannot be said to have failed to comply with 
the amended consent judgment. 

The defendant argues tha t  plaintiff was not entitled to attor- 
ney's fees in the amount of $1,250.00. This argument is without 
meri t .  Plaintiff alleged in her pleadings and testified a t  the 19 
December hearing that  defendant's failure to pay the full amount of 
his support obligation had subjected her and her daughter to finan- 
cial hardship and caused her to have to borrow money for living 
expenses. She had already been adjudged a dependent spouse. The 
order  of 19 December contains findings of fact and conclusions of 
law to this effect, concluding tha t  plaintiff had insufficient funds 
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with which to defray the expenses of her action and ordering defend- 
ant  to pay her attorney's fees. We hold that the trial judge's finding 
and conclusions were properly supported by the evidence. See  Hud- 
son v. Hudson, 299 N.C. 465,263 S.E. 2d 719 (1980). 

In light of our resolution of this matter, defendant's counter- 
claim for damages, attorney's fees, and punitive damages was 
properly dismissed. 

Since the brief filed by Piedmont Aviation, Inc., garnishee- 
assignee herein, argued none of the issues properly before this 
Court on appeal, we do not address the point raised therein. 

The portion of the 19 December 1979 order directing the Clerk 
of the Superior Court of Forsyth County to disburse to plaintiff the 
$2,438.42 then on deposit is affirmed. The portion of the said order 
assigning 15% of the defendant's wages under Rule 70 to satisfy 
alimony arrears in the sum of $1,305.06 is affirmed. The portion of 
the said order assigning 15% of defendant's wages for the payment 
of future alimony is reversed. The award of attorney's fees to plain- 
tiff and the denial of attorney's fees, damages, and punitive dam- 
ages to defendant are both affirmed. 

Affirmed in part  and reversed in part.  

Judges WEBB and WHICHARD concur. 

HARVEY H. WALTERS, INDIVIDUALLY .4ND AS ELDER OF THE EBENEEZER 
TRUELIGHT CHURCH OF CHRIST AKD ROBERT JONES, HERMAN B. 
WALTERS AND BLAKE E. LEE AND THE MEMBERS OF THE EBENEEZER 
TRUELIGHT CHURCH OF CHRIST v. HERMAN FLAKE BRASWELL, 
GLENN AUSTIN, RAPHAEL PRICE, JOHN RABOR, JR. AND RUSSELL 
McCLEOD, AKD ALL OTHER PERSONS IN ACTIVE CCNCERT WITH THEM 

No. 8020SC442 

(Filed 2 December 1980) 

Religious Societies and Corporations§ 3.1- true elder of church - right to use 
church property - insufficient evidence 

In an  action seeking to have one plaintiff declared the ruling elder of a 
church and to restrain defendants from interfering with religious services a t  the 
church, defendants' motion for directed verdict should have been granted where 
there was insufficient evidence in the case from which the jury could determine 
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either (1) who constitutes the governing body of the church or (2) who that  
governing body has determined to be entitled to the use of the church property. 

APPEAL by defendants from Walker, (Ralph A.), Judge. Judg- 
ment entered 8 February 1980 in Superior Court, UNION County. 
Heard in the Court of Appeals 5 November 1980. 

This civil action was brought by plaintiffs, seeking to have 
plaintiff Walters declared the ruling Elder of the Ebeneezer True- 
light Church of Christ and to restrain defendants and other persons 
in active concert with them from interfering with or disrupting the 
religious services a t  the Ebeneezer Truelight Church. 

In their complaint, plaintiffs alleged that  the Ebeneezer 
Truelight Church of Christ building is located in Union County, 
North Carolina. They further alleged that: no services were held a t  
the Ebeneezer Truelight Church of Christ from February to May of 
1977; that  on or about 22 May 1977, plaintiff Walters, the other 
plaintiffs and other persons met in the Ebeneezer Truelight Church 
of Christ in Union County and formed a new church body and/or 
society, and by assent, elected plaintiff Walters as ruling Elder of 
the church with the expressed purpose of forming an autonomous 
self-governing church and/or society; and that they did form an 
automonous church. 

Plaintiffs further alleged that  those acting in concert with 
them have attempted to hold church services a t  the Ebeneezer True- 
light Church of Christ each and every Sunday since 22 May 1977, 
and that on 29 May 1977, defendant Braswell, other defendants and 
other persons acting in concert with them attempted to interfere 
with the church services. Plaintiffs also alleged that  plaintiff Wal- 
t e r ~  is the ruling Elder of the church and that he and his followers 
have the right to use the church without the interference of the 
defendants and those acting in concert with them. 

Defendants answered and counterclaimed. In their answer de- 
fendants alleged that  by custom, practice and conference rule of the 
church, regular services were temporarily suspended a t  the church 
during February, March and April of 1977. The named defendants, 
along with other members of the conference body of the church, 
compose six different societies or local congregations of the church, 
including the Ebeneezer Society in Union County. I t  is the custom, 
practice and rule of the True Light Church of Christ to meet a t  each 
of the separate societies on a rotating basis and the church has met 
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and does meet on a rotating basis a t  the different societies. 

In  February 1977, an internal problem arose a t  the Ebeneezer 
Society. The conference of the church decided not to hold meetings 
a t  that  facility until the internal problem was resolved. The inter- 
nal problem was resolved on 21 May 1977 and thereafter the True 
Light Church of Christ began to meet again on a regular basis a t  the 
Ebeneezer Society facility. Defendants further alleged that as the 
True Light Church attempted to carry out its worship service a t  the 
Ebeneezer Society after 21 May 1977, the plaintiffs and those act- 
ing in concert with them have interfered with the church services, 
and that  the plaintiffs and their immediate families are a minority 
group of the Ebeneezer Society congregation. 

In their counterclaim, defendants alleged that  they are mem- 
bers of the conference of the True Light Church of Christ, composed 
of the six different societies or local congregations, including the 
Ebeneezer Society. Defendant Braswell is the Head Elder of the 
True Light Church. As the Head Elder he is the administrative and 
spiritual leader of the conference body, and as such, he has the 
authority to appoint elders a t  each of the local societies. Defendant 
Braswell, with the advice, consent and approval of the conference 
body, appointed one Joe Cox as the Elder of the Ebeneezer Society 
on or about 21 May 1977. Cox was then and still is the duly acting 
Elder of the Ebeneezer Society congregation. The Ebeneezer Soci- 
ety is composed of approximately thirty-five active members, who 
meet regularly with the True Light Church whether services are 
conducted a t  the Ebeneezer Society or a t  any of the other societies. 
Plaintiffs have engaged in various disruptive and threatening 
activities and have interfered with the regular church services a t  
the Ebeneezer Society. Defendants further alleged that plain- 
tiff Walters is not the ruling Elder of the true and regularly consti- 
tuted membership of the Ebeneezer Truelight Church and that he 
has no authority, real or apparent, to organize the congregation of 
the Ebeneezer Society. 

Defendants prayed that  the plaintiffs' action be dismissed and 
that  the plaintiffs and all other persons acting in concert with them 
be permanently restrained from going upon, interfering with, or 
disrupting the religious or administrative services a t  the Ebe- 
neezer Society facility or any of the other society facilities of the 
True Light Church of Christ. 
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At the trial, plaintiffs presented the testimony of Harvey H. 
Walters and Herman B. Walters. Defendants presented the testi- 
mony of Raphael Price, Joseph R. Cox, and Ray C. Long. At the close 
of the plaintiffs' evidence and a t  the close of all the evidence, 
defendants' motion for a directed verdict was denied. 

The issues submitted to the jury and the jury's answers are as 
follows: 

1. Are the Plaintiffs' followers the congregation of the 
Ebeneezer Truelight Church of Christ as of May 22,1977 
and thereafter, and entitled to the use of the church 
property on Walters Mill Road? 

ANSWER: Yes 

2. Are the Defendants' followers the congregation of 
the Ebeneezer Truelight Church of Christ as of May 22, 
1977 and thereafter, and entitled to the use of the church 
property on Walters Mill Road? 

ANSWER: No 

Upon the jury's verdict, the trial court entered, in pertinent 
part, the following judgment: 

IT  IS  THEREFORE ORDERED, ADJUDGED AND 
DECREED that plaintiffs' followers a re  the congrega- 
tion of Ebeneezer Truelight Church of Christ and are 
entitled to the use of the church property on Walters Mill 
Road. 

From that judgment, defendants have appealed. 

J a m e s  E. Gr i f f in  for plaintiff appellees. 

C l a r k  & Grif f in ,  by  Richard S. C l a r k  a n d  Bobby H. Gri f f in ,  for 
defendant  appellants.  

WELLS, Judge. 

In one of their assignments of error, defendants have excepted 
to the trial court's denial of their motion for a directed verdict. The 
exception is well taken, and we hold that  defendants' motion should 
have been granted. 

Although the allegations in the complaint do not suggest it, 
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plaintiff's evidence makes it clear that the precipitating cause of 
this lawsuit was a doctrinal dispute between plaintiff Harvey Wal- 
t e r ~  and defendant Flake Braswell. In Atkins v. Walker, 284 N.C. 
306, 200 S.E. 2d 641 (1973), our Supreme Court, quoting with 
approval from Presbyterian Church i n  the United States v. Mary 
Elizabeth Blue Hull Memorial Presbyterian Church, et al., 393 U.S. 
440,89 S.Ct. 601,21 L.Ed. 2d 658 (1969), held that  the First Amend- 
ment to the United States Constitution "commands civil courts to 
decide church property disputes without resolving underlying con- 
troversies over religious doctrine", Atkins v. Walker, supra, at  317, 
200 S.E. 2d a t  648, and that the function of the courts in litigation of 
disputes such as the one in the case subjudice is to determine (1) who 
constitutes the governing body of the church and (2) who has that 
governing body determined to be entitled to use the properties. Id. 
a t  319,200 S.E. 2d a t  650. As was stated by the court in Atkins, these 
determinations must be made pursuant to neutral principles of law, 
developed for use in all property disputes. Id. a t  316,200 S.E. 2d at  
648. See Jones v. Wolf, 443 U.S. 595,99 S.Ct. 3020,61 L.Ed. 2d 775 
(1979); see also Church v. Church, 27 W.C. App. 127,218 S.E. 2d 223, 
disc. rev. denied, 288 N.C. 730,220 S.E. 2d 350 (1975). 

The plaintiffs' complaint contains two paragraphs which set 
forth the essentials of plaintiffs' claim. They are as follows: 

4. That  no services were held a t  the Ebeneezer True- 
light Church of Christ from February to May of 1977. 
That on or about May 22nd, 1977, Harvey H. Walters, the 
remaining plaintiffs and other persons met a t  the Ebe- 
neezer Truelight Church of Christ in Union County, North 
Carolina, formed a new church body and/or society and 
by assent thereto elected Harvey H. Walters as ruling 
Elder of said church with the expresed purpose of form- 
ing an autonomous self-governing church body and/or 
society and did form an automonous church. 

7. That  Harvey H. Walters is the ruling Elder of said 
church and he and his followers have the right to use said 
church without the interferences of the plaintiffs [sic] 
and those acting in active concert with him. 

In support of their claims that they organized a new, autono- 
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mous self-governing church body or society and formed an auto- 
nomous church, that  plaintiff Walters is the ruling Elder of the said 
church, and that  he and his followers have the right to use the 
church without the interference of the defendants and those acting 
in concert with them, plaintiffs offered the testimony of plaintiff 
Harvey Walters and Herman Walters. 

Harvey Walters, recounting a disagreement between himself 
and defendant Braswell over church doctrine, and certain events 
and circumstances pertaining to that disagreement, testified that 
he is an Elder in the Ebeneezer Truelight Church of Christ and is 
the treasurer of the church. He keeps the records for the Ebeneezer 
Church. Before 27 February 1977, services were held a t  the Ebe- 
neezer Society Church practically every Sunday, but  from time to 
time services were held with other societies of the church. On 27 
February 1977 there were thirty-five or forty members of the Ebe- 
nezzer Church. From 27 February 1977 to 22 May 1977 there were 
no services a t  Ebeneezer because Braswell called the meetings of 
the society a t  Rocky River and High Hill rather than a t  Ebeneezer. 
Harvey Walters made a decision on 21 May 1977 to return to 
Ebeneezer to hold services. He made this decision as a result of a 
disagreement with Braswell concerning doctrine a t  a meeting of 
the preachers and elders of the other societies of the church on that 
date a t  the Rocky River Church. He informed the meeting a t  Rocky 
River that he was going to return to Ebeneezer. 

Harvey Walters held a meeting a t  the Ebeneezer Church on 22 
May 1977. There were around twenty to twenty-three people pres- 
ent a t  the meeting. Since 22 May 1977, except for one or two 
Sundays, Harvey Walters has continued to hold services a t  Ebe- 
neezer. The congregation governs or controls the Ebeneezer True- 
light Church of Christ and does so by vote. Prior to May 1977, no 
minutes were kept of the Ebeneezer Truelight Church meetings. 
The record shows that  Harvey Walters' direct examination con- 
cluded with the following questions and answers: 

Q. I say by what authority do you hold the position of 
elder there a t  the church? 

A. By what authority? 

Q. Yes. How were you elected, or how did you become 
the elder? 
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A. I was already the elder there and this dispute come 
[ s i c ]  up between Flake Braswell and myself and I went 
back to Ebeneezer and reestablished the forsaken for 
several weeks . . . that they had forsaken for several 
weeks and I was the elder right on as I had always been 
since 1975. The congregation of the Ebeneezer True 
Light Church determines who is to be elder. 

On cross examination, Harvey Walters testified in essence 
that he first became Elder of the church in March 1975, when the 
previous elder, V. H. Cox, died. He was appointed as Assistant 
Elder prior to the death of Mr. Cox. Upon the death of Mr. Cox, Mr. 
Braswell appointed him as the Elder. Walters did not keep a list of 
the people who were present a t  the meeting on 22 May 1977, nor did 
he keep any minutes of what transpired a t  that  meeting. Prior to 22 
May 1977, Walters had been appointed, but never elected, Elder of 
Ebeneezer Church. 

During his direct examination, Harvey Walters identified as 
plaintiffs'exhibit 1 a list of the membership of Ebeneezer Truelight 
Church of Christ, consistingof thirty-five names. On cross examina- 
tion, he testified that he did not keep a list of the persons a t  the 22 
May 1977 meeting but made up a list of those persons from memory. 
Specifically, he testified as follows: 

I did not keep a list of the people who were present on 
May 22, not in writing. I knew who was there. I didn't 
keep any minutes of what transpired there that day. I 
didn't write anything down. I relied on memory as to who 
might have been present that day. I didn't know it was all 
that important as to who would come and go. We didn't 
have any election. We didn't take a vote on anything. 

Q. So, Mr. Walters, before May 22, 1977, there had 
never been an election of you as the elder of Ebeneezer 
Church? 

A. Election? 

Q. Yes. 

A. No more than only what he come [s ic ]  down that 
Sunday. 

Q. Made the appointment of you? 
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A. Yes. 

Q. With Mr. Price being present? 

A. Yes. 

Q. Now, there has not, to be truthful about it, been an 
election since May 21 or 22 to elect you as elder of that 
congregation, has there? 

A. No, sir. 

He was then shown a list of the membership of the church (which 
was identified as defendants' exhibit 1, consisting of about 250 
names). Walters identified this list as  the membership roll of the 
church, and testified that  he had struck through many of the names 
on that  membership list. 

Herman Walters, the other witness for the plaintiffs, testified 
that  he had been a member of the Ebeneezer Church for many years, 
that  he attended the church from May 1977 until December 1977, 
and that  approximately 200 to 250 people were attending the 
church during that time. He knew that  some of these people lived in 
Charleston, Leesville, Lake City, Hartsville, and Camden, South 
Carolina. During the twelve years Herman Walters had been a 
member of the Ebeneezer Church both V. H. Cox and Harvey 
Walters had been pastor. When Cox died in 1975, Harvey became 
the preacher. Herman Walters testified that  Harvey Walters is the 
Elder a t  Ebeneezer Church. He then identified plaintiffs'exhibit 3, 
consisting of a deed to the property of the church. The grantees in 
the deed are  the trustees of Ebeneezer Church. Herman Walters 
further testified that he did not believe there was a vote of the 
congregation when Harvey became Elder of the church in 1975, 
that  Harvey was Assistant Elder a t  that  time, and that the defend- 
ant  Braswell designated Harvey as the Elder. He did not recall that 
the local congregation had anything to say about who was going to 
be designated Elder. 

Defendants' witness Price testified that  he was a member of 
the Truelight Church and was an Elder of the High Mill Church in 
South Carolina. He was installed as an  Elder by E .  H. Mallis of 
Mint Hill, North Carolina. Mullis' successor was Flake Braswell. 
As one of the elders of the local church of High Mill, Price is a 
member of the conference body. The conference body is made up of 
preachers, elders, and deacons of all of the local churches. 
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Price attended the meeting of 21 May 1977 as did other elders, 
assistant elders, deacons or preachers. Joe Cox and Harvey Walters 
were present a t  that meeting. The purpose of the meeting was to try 
to work out a way for the Ebeneezer Society to have regular services 
again. The services had been suspended for several weeks prior to 
the meeting because of a doctrinal dispute between the conference 
members and Harvey Walters. The meeting lasted about two hours. 
Before it broke up, Flake Braswell informed Harvey Walters that 
he was removing him as an  elder of the Ebeneezer Church and was 
appointing Joe Cox as elder. The conference body named Joe Cox to 
take the place of Harvey Walters a t  that meeting. 

He testified that  the conference body had various sources of 
authority, but  that  he did not know of any rules about the meeting 
on 21 May 1977 a t  the Rocky River Chrch. He did testify that Mr. 
Walters had been notified that  there was going to be a meeting a t  
that  time. He further testified that he was not a member of the 
Ebeneezer Church but that  the Truelight Church membership is 
one membership throughout. 

Joseph R. Cox testifed that  he was a member of the Ebeneezer 
Church and that  he was appointed Harvey Walters' assistant on 2 
May 1975, the same day Walters was appointed elder by Mr. Bras- 
well. The meeting of 21 May 1977 was for the purpose of working 
out a solution to the problems at  Ebeneezer so meetings could be 
held there again. 

Taking plaintiffs' evidence as true and considering it in the 
light most favorable to plaintiffs, taking defendants' evidence 
which tends to support plaintiffs' claim in any way as true and 
viewing it in the light most favorable to plaintiffs, and giving 
plaintiffs the benefit of every reasonable inference which may be 
drawn from the evidence, Home Products Corp. v. Motor Freight, 
Inc., 46 N.C. App. 276, 277. 264 S.E. 2d 774, 775, disc. rev. denied, 
300 N.C. 556, 270 S.E. 2d 105 (1980), we hold that  there was not 
sufficient evidence in this case from which the jury could determine 
either (1) who constitutes the governing body of the Ebeneezer 
Society of the True Light Church of Christ, or (2) who that  govern- 
ing body has determined to be entitled to the use of the Ebeneezer 
Society church property. See Atkins v. Walker, supra. 

Defendants' motion for a directed verdict a t  the close of all the 
evidence should have been granted. The judgment of the trial court 
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Reversed. 

Judges VAUGHN and MARTIN (Robert) concur 

WILLIAM FULTON HURST ANDWIFE,DORIS CLARK HURST v.TED G. WEST 
A N D  H. HOUSTON GROOME, JR., D:B;A WEST & GROOME, ATTORNEYS AT 
LAW; TED G. WEST A N D  WIFE, CLAUDINE G.  WEST, INDIVIDUALLY: H. 
HOUSTON GROOME, JR.  A N D  WIFE, MARSHA D. GROOME, INDIVIDUALLY 

No. 8019SC367 

(Filed 2 December 1980) 

Assignments  Ej 4.2; Contracts  5 24- ass ignment  of contract  - assignee p r o p e r  
de fendan t  in  b r e a c h  of con t rac t  action 

In an  action for breach of a contract whereby defendants agreed to defend 
plaintiff on murder and assault charges, plaintiff agreed to convey all his interest 
in certain property, and defendants agreed to collect rents and profits for two 
years, then sell the property and give plaintiff the proceeds above $20,000, there 
was no merit  to plaintiff's contentions that  defendants breached the contract by 
( I )  failing to collect the rents and apply them to the indebtedness on the property 
and failing to account for collections and expenditures, and (2) disposing of the 
property without adequate consideration, since the parties' contract did not 
impose a duty of accounting upon defendants; there was no evidence that  defend- 
ants  did not properly apply the rents received on the property; the parties' 
contract was assignable, a s  it contained no prohibition against assignment and 
did not involve an  element of personal skill, once criminal charges against 
plaintiff were dropped, which would have made it unassignable; under the 
assignment contract the assignee agreed to assume all liabilities and responsibil- 
ities under the original contract; and plaintiffs cause of action, if one existed a t  
all, was against the assigneee and not defendants. 

APPEAL by plaintiffs from Mills, Judge. Judgment signed 3 
October 1979 in Superior Court, ROWAN County. Heard in the 
Court of Appeals 10 October 1980. 

Plaintiffs brought this action alleging that  defendant law 
firm, West & Groome, breached its contract with plaintiff William 
Fulton Hurs t  and charged him excessive attorney fees. 

The evidence tends to show the following: 

William Hurst  and West & Groome entered into the contract 
here set out: 
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This agreement made  and entered into this 6 day of 
December, 1973, by and between the Law F i r m  of West 
& Groome (hereinafter referred to a s  Attorneys) and 
William F .  Hurst  (hereinafter referred to a s  Client): 

W I T N E S S E T H :  

Whereas Client desires to employ Attorneys to repre- 
sent him in two (2) charges of murde r  and one charge of 
felonious assault now pending in Rowan County arising 
out of an  incident a t  the property of one Clyde Christy on 
Nov. 4, 1973, and 

Whereas, Attorneys are  willing to engage in such 
employment upon the following terms and conditions, 
and the parties hereto agree as  follows: 

Attorneys Ted G. West, H. Houston Groome, Jr., and 
associated attorney, J. D. Hurst ,  will actively and dili- 
gently represent Client a t  his preliminary hearing, a t  the 
trial in Superior Court, if necessary, and if necessary, 
and desired by Client, through appeals to the North 
Carolina Court of Appeals and the North Carolina 
Supreme Court. 

As compensation, Client will convey to Attorneys all 
his interest in the property described in Exhibit "A" 
hereto attached. 

Attorneys will hold said property, subject to an exist- 
ing outstanding lease agreement and option on said 
property for up  to two (2) years if leaseholders desire to 
perform the terms and conditions of said lease and option 
to purchase, Attorneys will receive all rents paid during 
the two (2) year period and apply them to debts and 
mortgages outstanding. Upon the exercise of said option 
to purchase by leaseholders, Attorneys will withhold as  
compensation for services rendered, irrespective of 
whether said cases were disposed of a t  the preliminary 
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hearing, or whether trial and appeals were necessary, 
the sum of twenty thousand dollars ($20,000.00) and 
remit to Client any excess from the proceeds from sale of 
said property. 

In the event leaseholders do not desire to exercise their 
lease and option to purchase, Attorneys will sell said 
property a t  reasonable market value, and, after payment 
of all outstanding indebtedness and costs of sale, retain 
all net proceeds therefrom up to the sum of twenty thou- 
sand dollars ($20,000.00), and remit any net sums in 
excess thereof to Client. 

Plaintiffs executed a deed to the property, conveying their 
one-half interest in a club and motel to defendant law firm pursuant 
to the contract. 

William Hurst was not tried on the charges. Subsequent to the 
preliminary hearing, the case against him was dismissed. PIain- 
tiffs paid $500 in attorney fees by check. 

After two years the option on the property had not been exer- 
cised and West & Groome conveyed its interest to Hurst Distribu- 
tors, Inc., pursuant to a contract of 8 January 1976 between West & 
Groome and J. D. Hurst, individually, and Hurst Distributors, Inc., 
of which J. D. Hurst was president. The agreement included the 
following: 

Whereas, Seller and J .  D. Hurst, Attorney, in associa- 
tion together, represented one William Hurst on two 
charges of Murder in the First Degree; and as compensa- 
tion for said services, Seller received title to one half 
interest in a tract of realty in Rowan County, N.C., . . . 
Seller and J. D. Hurst, Attorney, completed their obliga- 
tions of representation, and said William Hurst has never 
made any redemption payments under the terms of the 
contract; and 

Whereas, said premises have first, second and third 
liens upon it exceeding $30,000.00, some of which are in 
default; and 

Whereas, some of the liens enure to the benefit of Hurst 
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Distributors, Inc., and also to J. D. Hurst  individually; 
and 

Whereas, said premises are in a run down condition 
and are  not in its present condition, readily marketable, 
and 

Whereas, J. D. Hurst, Attorney, was to receive a por- 
tion of the total renumeration provided in said contract; 

THEREFORE, in consideration of the above premises 
and the further consideration of the above premises and 
the further consideration set out below, the Seller does 
hereby agree to sell and the Buyer agrees to buy the 
premises described in said deed upon the following terms 
and conditions: 

1. Seller will convey to Hurst Distributors, Inc., their 
one half undivided interest in said property, and Hurst 
Distributors, Inc., assumes and agrees to pay all liens, 
taxes, and encumbrances against the .  . . 

2. Both Hurst Distributors, Inc., and J. D. Hurst, indi- 
vidually, will execute a note to Seller payable as follows: 
$2,000.00 by February 1, 1976, $5,500.00 by April 1, 
1976, with interest thereafter in the event of default a t  9% 
per annum. 

3. Seller will assign to Purchaser all of their right, title 
and interest in said property and also the contract 
between Seller and William Hurst. The Purchaser, by 
the execution of this agreement, hereby assume all 
rights, liabilities, and responsibilities under said con- 
tract, and by these premises hereby hold harmless Seller, 
their heirs, and assigns from any and all persons, firmsor 
corporations, from any liability or responsibility under 
said contract and particularly from any liability or claim 
of any kind or description William Hurst may now or 
hereafter make against the Seller for accounting or sale 
of property. 

After the transfer, the property was foreclosed. Proceeds from 
the foreclosure sale were ordered not to be disbursed until dkposi- 
tion of this case. 
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On 26 January 1977, plaintiffs filed a complaint alleging, inter 
alia: 

14. That the Defendants, WEST & GROOME, breached 
the sealed contract which was entered on December 6, 
1973, and heretofore incorporated by reference as Exhibit 
A, by failing to collect the rents as agreed in the contract, 
by failing to sell the property in a reasonable commercial 
manner a t  a reasonable market value, and by failing to 
make an accounting to the said WILLIAM FULTON 
HURST concerning the disposition of the property. 

15. That  the Plaintiff was charged with two (2) counts 
of murder arising out of an incident a t  the property of one 
CLYDE CHRISTY on November 4,1973, and that said 
charges were ill founded and were dismissed after the 
preliminary hearing. That the said sum of Twenty Thou- 
sand Dollars ($20,000) attorney fee is an  unreasonable 
and unconscionable amount to charge for such services. 

In the same complaint plaintiffs made allegations against J. D. 
Hurst and Hurst Distributors, Inc. Summary judgment was granted 
those defendants on 10 November 1977. 

Defendants filed a counterclaim for recovery of attorney fees 
for representing William Hurst  on the murder and assault charges. 
On 27 November 1978 Judge Walker dismissed counterclaim. 

The cause was heard by Judge Mills and a duly empaneled 
jury. At the close of plaintiffs' evidence, defendants moved for a 
directed verdict. The motion was granted. 

From the order dismissing the action with prejudice, plain- 
tiffs appeal. 

Other facts necesary for decision are set out below. 

James L. Roberts for plaintiff appellants. 

West, Groome and Correll, by  Ted G. West, H. Houston Groome, 
Jr., and Edward H. Blair, Jr., for defendant appellees. 

MARTIN (Harry C.), Judge. 

Plaintiffs' primary assignments of error relate to the trial 
court's refusal to submit to the jury the issues tendered by plaintiffs 
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and granting defendants' motion for directed verdict. After careful 
review of the record on appeal, we conclude that  the motion for 
directed verdict was properly granted. 

A t  the close of plaintiffs' evidence, af ter  the jury was out, the 
following dialogue took place between counsel for the parties and 
Judge  Mills: 

MR. ROBERTS: In regards to the Counterclaim, if you 
will look a t  the Exhibit,  I believe it's Seven, wherein they 
made agreement with J .  D. Hurs t  and said they conveyed 
all their rights, title and interest for the Seventy-Five 
Hundred Dollars. 

T H E  COURT: Okay, I understand what  your motion is. 

MR. ROBERTS: As a result of that  they would not be 
the proper party to being [sic] the motion. J .  D. Hurst  
would be proper party and he's not here and not in the 
lawsuit and for tha t  reason, it could not be submitted. 

MR. GROOME: Your Honor, under Rule 41(b) we 
move for a dismissal of Plaintiff's case in its entirety and 
would like to direct your attention for the Complaint in 
the prayer  for relief, paragraph Ten of Plaintiff's Com- 
plaint. [That  the Defendant, J .  D. Hurst ,  caused the prop- 
er ty described in Exhibi t  B to be fraudulently conveyed 
in the name of HURST DISTRIBUTING COMPANY, 
INC. . . .] (Argues Motion). 

(Attorneys for both sides a rgue  their contentions of law 
to the Court.) 

T H E  COURT: The Court will g ran t  your motion to 
dismiss a t  the close of the plaintiff's evidence and the 
Court will also find on Mr. Roberts'motion that  the Court 
has improvidently reinstated your claim that  for the 
same reasons found by Judge  Collier on the Dismissal of 
those Counterclaims for attorneys fees. The Court will 
reaffirm that  and adopt that  position and find that  I 
improvidently should not have allowed you to reassert 
tha t  claim based on that  finding by Judge Collier. Your 
Counterclaim is dismissed on those bases and your claim 
is dismissed on that  basis. 
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Although it is not contained in the record, it is apparent that 
Judge Mills had reinstated defendants' counterclaim for attorney 
fees and later reconsidered that reinstatement because their claim 
had been effectively assigned to J .  D. Hurst and Hurst Distributors, 
Inc. under the contract of 8 January 1976. For  the same reason, 
plaintiffs' claim against defendants was dismissed. 

Plaintiffs contend that  defendants breached the contract by 
disposing of the property without adequate consideration and by 
failing to collect the rents and apply the same to the indebtedness on 
the property and to account for collections and expenditures. We 
note that  the contract set out above did not impose aduty  of account- 
ing upon defendants. Plaintiffs' evidence includes testimony by 
Donald Weinhold, an attorney who formerly represented William 
Hurst regarding the property in question. Weinhold's testimony 
was that  he requested and received an accounting of the rents 
during the time defendants had possession. We are  unable to find 
any evidence in the record that defendants did not properly apply 
any rents received on the property. The issue remaining, then, is 
whether defendants breached their agreement to sell the property 
a t  its reasonable market value and remit any amount in excess of 
$20,000 plus costs to plaintiff William Hurst  by conveying the 
property, subject to the contract, to Hurst Distributors, Inc. We 
hold that the contract was assignable and therefore defendants com- 
mitted no breach. 

The general rule is that contracts may be assigned. "The prin- 
ciple is firmly established in this jurisdiction that, unless expressly 
prohibited by statute or in contravention of some principle of public 
policy, all ordinary business contracts are assignable, and that a 
contract for money to become due in the future may be assigned." 
Bank v. Jackson, 214 N.C. 582, 585-86, 200 S.E. 444, 446 (1939). 
Accord, Lipe v. Bank, 236 N.C. 328,72 S.E. 2d 759 (1952); Horne- 
Wilson, Inc. v. Wiggins Bros., Ine., 203 N.C. 85,164 S.E. 365 (1932). 

In Lipe, supm a t  331,72 S.E. 2d a t  761, the Supreme Court 
stated: 

A valid assignment may be made by any contract be- 
tween the assignor and the assignee which martifests an  
intention to make the assignee the present owner of the 
debt. [Citations omitted.] The assignment operates as a 
binding transfer of the title to the debt as between the 
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assignor and the assignee regardless of whether notice of 
the transfer is given to the debtor. 

Exceptions to the rule that contracts are freely assignable are 
when the contract expressly provides that  it is not assignable, 
Edgewood Knoll Apartments v. Braswell, 239 N.C. 560,80 S.E. 2d 
653 (1954), or when performance of some term of the contract 
involves an element of personal skill or  credit. Boney, Insurance 
Comr. v. Insurance Co., 213 N.C. 563,197 S.E. 112 (1938). See also 
Oil Co. v. Furlonge, 257 N.C. 388,126 S.E.2d 167 (1962). "Whether 
or not a contractual duty requires personal performance by a spe- 
cific individual can be determined only by interpreting the words 
used in the light of experience." 4 A. Corbin, Contracts 5 866,455 
(1951). 

The contract between William F. Hurst and West & Groome 
contained no express prohibition against assignment. Although the 
duty of defendant attorneys to defend plaintiff William Hurst on 
the charges then pending against him involved an element of per- 
sonal skill and would not have been assignable to a third party, 
those obligations were fulfilled and discharged when the criminal 
charges against Hurst  were dismissed. The remaining obligation of 
defendants under the contract, that they sell the property a t  a 
reasonable market value if the option to purchase were not exer- 
cised, was not personal in nature, as such a performance can be 
rendered with equal effectiveness by an assignee of the contract. 
Thus i t  is clear that  no breach occurred merely by West & Groome's 
assignment of the contract to J. D. Hurst and Hurst Distributors, 
Inc. 

Traditionally the assignment of a contract did not operate to 
cast upon the assignee the duties and obligations or the liabilities of 
the contract if the assignee did not assume such liabilities. Koppers 
Co, Inc. v. Chemical Corp., 9 N.C. App. 118,175 S.E.2d 761 (1970). 
But in Rose v. Materials Co., 282 N.C. 643,194 S.E.2d 521,67 A.L.R. 
3d 1 (1973), our Supreme Court held that unless a contrary inten- 
tion is apparent, an  assignee under a general assignment of an 
executory bilateral contract becomes the delegatee of the assignor's 
duties and impliedly promises to perform them. The Court adopted 
and reaffirmed as the more reasonable rule: 

"The assignment on its face indicates an intent to do more 
than simply to transfer the benefits assured by the con- 



606 COURT O F  APPEALS [49 

- 

Hurst v. West 

tract.  I t  purports to transfer the contract as  a whole, and 
since the contract is made up  of both benefits and bur- 
dens both must  be intended to be included. I t  is t rue  the 
assignor has power only to delegate and not to transfer 
the performance of duties as  against the other party to 
the contract assigned, but  this does not prevent the as- 
signor and the assignee from shifting the burden of per- 
formance a s  between themselves. Moreover common 
sense tells us tha t  the assignor, after making such a n  
assignment, usually regards himself as  no longer a party 
to the contract. H e  does not and, from the nature of 
things, cannot easily keep in touch with what is being 
done in order properly to protect his interests if he alone 
is to be liable for non-performance. Not infrequently the 
assignor makes a n  assignment because he is unable to 
perform further  or  because he intends to disable himself 
for further  performance. The assignee on the other hand 
understands that  he is to carry out the terms of the con- 
tract,  as  is shown by the fact tha t  he usually does.  . . ." 

Id. a t  662, 194 S.E.2d a t  534. 

In  the present case, J. D. Hurs t  and Hurst  Distributors, Inc. 
expressly agreed to assume all liabilities and responsibilities under 
the original contract and to hold defendants harmless "from any 
liabilityor responsibility under said contract and particularly from 
any liability or  claim of any kind or  description William Hurs t  may 
now or hereafter make against the Seller [defendants] for account- 
i ngor  sale of property." J. D. Hurs t  and Hurs t  Distributors, Inc., as  
assignees of the contract, could take by transfer only what  r ights  
and interests the assignor had a t  the t ime of the assignment, Hollo- 
way 11. Bonk, 211 N.C. 227,189 S.E. 789 (1937), and took subject to 
any  setoffs and defenses available to plaintiffs against the assignor. 
Amus~mc.nt Go. o. Tarkington, 247 N.C. 444,101 S.E.2d 398 (1958). 
The  assumption of the duties under the contract gives the other 
par ty  new and additional security. Browti 11. Construction Co., 236 
N.C. 462,73 S.E.2d 147 (1952). The assignor is then in substantially 
the position of a surety. 4 A Corbin, supra 5 866. If a breach of the 
contract in question was committed, i t  was committed by J. D. 
Hurs t  and Hurs t  Distributors, Inc. As assignees, they were the real 
parties in interest. Morton 11. Thornton, 259 N.C. 697,131 S.E.2d 378 
(1963); Trust Co. 11. Williams, 201 N.C. 464, 160 S.E. 484 (1931). 
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Plaintiffs had the r ight  to br ing  suit against the assignees of the 
contract. This they did; and summary judgment was entered against 
them. No appeal from that  order is now before us. We note that  the 
subsequent foreclosure precluded a private sale a t  a reasonable 
market  value. 

Because plaintiffs' evidence did not establish the necessary 
elements of breach of contract, we hold tha t  the directed verdict in 
favor of defendants was proper. The  assignment of error  is over- 
ruled. 

Plaintiffs' other assignment of error  deals with the exclusion 
of testimony offered by plaintiffs' witnesses. Most of tha t  testimony 
deal t  with opinions as  to the value of the property in question a t  the 
t ime i t  was t ranferred by defendants to J. D. Hurst  and Hurs t  
Distributors, Inc. As we have found on other grounds that  there was 
no breach of the contract, the exclusion of such testimony was not 
erroneous. 

The other testimony that  plaintiffs contend was improperly 
excluded dealt with customary or  average attorney fees in capital 
cases. I t  appears, although the record and briefs a r e  fa r  from 
illuminating on this issue, tha t  plaintiffs a r e  no longer pursuing 
their  claim as to excessive attorney fees because of the dismissal of 
the counterclaim for recovery of such, and because of defendants' 
fai lure to perfect their appeal on this issue. In  any case, there is no 
evidence tha t  such fees were unreasonable. The record does not 
show what  answers the witness would have given to the questions 
regard ing  this issue; therefore exclusion of the testimony cannot be 
held to be prejudicial. Seruice Co. zl. Sales Co., 259 N.C. 400, 131 
S.E.2d 9 (1963); Abbittv. Bartlett, 252 N.C. 40, 112 S.E.2d 751 
(1960); Board of Education v. Mann, 250 N.C. 493,109 S.E.2d 175 
(1959). 

We find no meri t  in plaintiffs' assignments of error 

No error .  

Judges ARNOLD and HILL concur. 
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I N  T H E  MATTER OF: T H E  APPEAL O F  LAND AND MINERAL COMPANY 
FROM T H E  VALUATION O F  CERTAIN O F  ITS PROPERTY, TO WIT: 9,000 
ACRES O F  MINERAL RIGHTS BY T H E  AVERY COUNTY BOARD O F  
EQUALIZATION AND REVIEW FOR 1978 

No. 8024SC427 

(Filed 2 December 1980) 

Taxa t ion  5 25.4- a d  valorem t axes  - va lue  of mine ra l  r i gh t s  
A finding by the State Board of Equalization and Review that  a county's 

revaluation of petitioner's mineral  r ights from $2.00 per acre  to $50.00 per acre 
was not in excess of the t rue  value of the rights was not supported by competent, 
material and substantial evidence in view of the whole record where (1) petitioner 
rebutted the presumption of correctness of the tax  assessment by showing that  
the county's valuation was arbi t rary  in tha t  it was based upon values for mineral 
r ights in two adjoining counties, and the county did not consider the advantages 
or disadvantages of the location, availability of water,  or the  nature of the 
mineral ,  qua r ry  o r  other valuable deposits as required by G.S. 105-317(a)(l), and 
(2) petitioner showed tha t  the $50.00 valuation was substantially greater than the 
"true value" of the rights where the only a t tempt  to estimate a market  value for 
the  mineral r ights on petitioner's land was testimony by petitioner's witness that  
$10.00 an  acre  would be a big price, and the county's evidence of value consisted 
only of previously determined values of mineral r ights in two other counties and 
deeds showing values of mineral r ights conveyed in the county ranging from 
$50.00 to $156.00. 

APPEAL by respondents from Ervin, Judge. Judgment entered 
29 February 1980 in Superior Court, AVERY County. Heard in the 
Court of Appeals 17 October 1980. 

Land and Mineral Company is the owner of approximately 
9,000 acresof mineral rights in Avery County, North Carolina. Prior 
to 1978, these mineral rights had been appraised for advalorem tax 
purposes by Avery County a t  $2.00 per acre. In 1978, the Avery 
County Board of Equalization and Review reappraised these min- 
eral rights and placed a value on them of $50 per acre. Land and 
Mineral Company appealed this valuation to the North Carolina 
Property Tax Commission, sitting as the State Board of Equaliza- 
tion and Review (hereinafter State Board). 

The State Board conducted a hearing in this matter. Francis 
E .  Fields, President of Land and Mineral Company, testified that 
he knew of no mineral deposits on the Land and Mineral Company 
lands, and that  felspar and mica were minerals generally found in 
Avery County. On cross-examination, Mr. Fields testified that 
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Har r i s  Mining Company had leased 189 acres of land from Land 
and Mineral Company a t  an  annual  ra te  of $1,000 and tha t  Ray 
Wiseman was leasing the mineral and mining r ights  on 20 acres of 
land in Avery County for $600 per  year from Land and Mineral 
Company. Ar thu r  Buchanan, an  employee of Land and Mineral 
Company testified: 

That  he has been employed by Land and Mineral Com- 
pany since the early 1950's; t ha t  the minerals commonly 
found on the Land and Mineral Company lands a re  mica, 
felspar, kaolin and olivene; tha t  there a re  no mining 
operations currently being carried out on Land and Min- 
eral Company lands; tha t  Harr i s  Mining Company is not 
actively mining now; tha t  "eighty percent of it (Land and 
Mineral Company land) is in the mountains or  it's hard  to 
get to . . ."; 

That  in the last ten years no one has wanted to lease any 
Land or  Mineral company mining rights; tha t  nothing 
has occurred on the Land and Mineral Company lands 
tha t  has affected the value of mining rights in the last ten 
years. 

On re-direct examination, Mr. Buchanan testified: 

That  in his opinion the value of mineral r ights  owned by 
Land and Mineral Company in Avery County would be 
ten dollars an  acre; 

. . . 
[Blut these things tha t  have been exposed have been 
mined on tha t  property and we know what  they're selling 
for, the present day price, and we know what they are,  
and in seventeen years there hasn't been any mines leased 
and until something happens, I think ten dollars a n  acre  
would be a big price. 

Mr. Buster Hayes, the Tax  Supervisor for Avery County, was 
the sole witness for the county. Mr. Hayes testified tha t  Avery 
County based its 1978 reappraisal solely upon valuations in adjoin- 
ing counties, Yancey and Mitchell. 

The Sta te  Board made findings of fact and concluded that 
Avery County's valuations of the mineral r ights  were not in excess 
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of their t rue  value and sustained the $50 figure. Land and Mineral 
Company appealed the decision of the State  Board to the Superior 
Court by filing a petition for review pursuant  to G.S. 150A-43 et seq. 

No additional evidence was offered by either party a t  the Su- 
perior Court hearing. The Superior Court considered the record of 
the hearing before the State Board, the arguments of counsel for the 
county and the petitioner, and the written briefs of both the county 
and petitioner. The court concluded, and entered judgment accord- 
ingly, tha t  Avery County had not complied with the requirements 
of G.S. 105-283, Uniform appraisal standards, and G.S. 105-317, 
Appraisal of real property; adoption of schedules, standards, and 
rules; tha t  the Conclusions, Decision and Order of the Board in 
sustaining the reappraisal of the petitioner's mineral rights were 
unsupported by substantial evidence admissible under G.S. 150A- 
29(a) or G.S. 150A-130, and tha t  the Board's decision be reversed 
and the matter  remanded to the Board with directions tha t  the 
Board remand the matter to Avery County with directions that  the 
Avery County Board of Commissioners cause the mineral rights of 
Land and Mineral Company to be appraised in accordance with 
law. 

Respondent, Avery County, appealed from this judgment. 

Adams, Hendon, Carson and Crow, by  Philip G. Carson, for 
petitiorzer appellee. 

William B. Cocke, Jr., for respondent appellant. 

MORRIS, Chief Judge. 

In  this case we a re  asked to determine whether the Superior 
Court correctly determined that  the evidence presented to the State 
Board did not support its conclusions. 

Here,  we must  review the actions of a State  administrative 
agency, and of the Superior Court which determined that  the agen- 
cy's conclusions were in error. When reviewing an  order of a State 
agency such a s  the State  Board, the-Superior Court may not make 
findings contrary to the State  Board's when the findings of the 
State  Board a re  supported by "competent, material, and sub- 
stantial evidence". I n  re Appeal ofAmp, Inc., 287 N.C. 547,561,215 
S.E. 2d 752, 761 (1975), and cases cited therein. 

G.S. 150A-51 specifies the scope of review and the power of the 
courts in disposing of a case appealed from the decision of a State  
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agency. That  statute provides in part:  

The  court may affirm the decision of the agency or re- 
mand the case for further proceedings; or it may reverse 
or modify the decision if the substantial rights of the 
petitioners may have been prejudiced because the agency 
findings, inferences, conclusions, or decisions are: 

(5) Unsupported by substantial evidence admissible 
under G.S. 150A-29(a) or G.S. 150A-30 in view of the 
entire record a s  submitted; or  

(6) Arbitrary or capricious. 

Upon considering the judicial rule of A m p  in conjunction with 
G.S. 150A-51 the s tandard of review derived therefrom, which we 
must  apply in this case, is whether the decision of the State  Board 
was supported by "competent, material,  and substantial evidence." 

The  scope of judicial review of agency decisions required by 
G.S. 150A-51 has been construed by the Supreme Court in Thomp- 
son c. Board of Education, 292 N.C. 406, 233 S.E.  2d 538 (1977). 
There the Court stated: 

This  s tandard of judicial review is known as the "whole 
record" test and must  be distinguished from both de novo 
review and the "any competent evidence" standard of 
review. Universal Camera Corp. 2'. N.L.R.B., 340 U.S. 
474, 95 L.Ed. 456, 71 S.Ct. 456 (1951); Underwood v. 
Board of Alcoholic Control, 278 N.C. 623, 181 S.E. 2d 1 
(1971); Hanft,  Some Aspects of Evidence in Adjudication 
by  Administrative Agencies in  North Carolina, 49 N.C.L. 
Rev. 635, 668-74 (1971; Hanft ,  Administratizle Law, 45 
N.C.L. Rev. 816, 816-19 (1967). The "whole record" test 
does not allow the reviewing court to replace the Board's 
judgment a s  between two reasonably conflicting views, 
even though the court could justifiably have reached a 
different result had the matter  been before i t  de nova. 
Universal Camera Corp., supra. On the other hand, the 
"whole record" rule requires the court, in determining 
the substantiality of evidence supporting the Board's 
decision, to take into account whatever in the record 
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fairly detracts from the weight of the Board's evidence. 
Under the whole evidence rule, the court may not con- 
sider the evidence which in and of itself justifies the 
Board's result, without taking into account contradictory 
evidence or evidence from which conflicting inferences 
could be drawn.  Universal Camera Corp., supra. 292 
N.C. a t  410,233 S.E.  2d a t  541. 

In the present case it does not appear  from a view of the4(whole 
record7' tha t  the decision of the State  Board was supported by 
"competent, material,  and substantial evidence". In  this instance 
the State Board, ra ther  than Superior Court, is the fact finding 
body. Therefore, we examine the record to determine whether the 
evidence presented to the State  Board was sufficient to support its 
conclusions. 

I t  is a principle of law in this State  that  ad valorem t ax  assess- 
ments a r e  presumed to be correct. See, In re Appeal of Amp, Inc., 
287 N.C. 547,215 S.E. 2d 752 (1975); Electric Membership Corp. c. 
Alexander, 282 N.C. 402, 192 S.E.  2d 811 (1972); 72 Am. Ju r .  2d 
State and Local Taxation 5 713 (1974). This presumption places the 
burden of proof tha t  they a re  incorrect with the taxpayer, here the 
petitioner. 

Justice Copeland7s opinion in In re Appeal o fAmp,  Inc., supra, 
sets out the two-pronged test the court must apply when making its 
determination with respect to whether the taxpayer has overcome 
tha t  presumption. He states that: 

[I]n order  for the taxpayer to rebut  the presumption he 
must produce "competent, material and substantial" evi- 
dence tha t  tends to show that: (1) Either  the county tax  
supervisor used an  arbitrary method of valuation; or (2) 
the county tax  supervisor used an  illegal method of valua- 
tion; AND (3) the assessment substantially exceeded the 
t rue value in money of the property. See Albemarle Elec- 
tric Membership Corp. 1;. Alexander, supra, 282 N.C. 410, 
192 S.E.  2d a t  816-17. Simply stated, it is not enough for 
the taxpayer to show that  the means adopted by the tax  
supervisor were wrong, he must  also show tha t  the result 
arrived a t  is substantially greater  than the t rue  value in 
money of the property assessed, i.e., tha t  the valuation 
was uweasonably high. Id, . . . 
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In re  Appeal  of Amp, Inc., 287 N.C. 547,563,215 S.E. 2d 752,762 
(1975). 

In our opinion petitioner's evidence was sufficient to meet the 
requirements of this test and rebut the presumption of correctness. 

The record clearly indicates that the Avery County tax super- 
visor employed an "arbitrary" method of valuation. Guidelines for 
the proper appraisal of real and personal property are set out in the 
General Statutes. 

G.S. 105-317 provides in part: 

A p p r a i s a l  of real property; adoption of schedules, s tand-  
ards ,  and  rules. - (a) Whenever any real property is 
appraised it shall be the duty of persons making ap- 
praisals: 

(1) In determining the true value of land, to consider 
as to each tract, parcel, or lot separately listed a t  
least its advantages and disadvantages as to loca- 
tion; zoning; quality of soil; waterpower; water priv- 
ileges; mineral, quarry, or other valuable deposits; 
fertility; adaptability for agricultural, timber-pro- 
ducing, commercial, industrial, or other uses; past 
income; probable future income; and any other fac- 
tors that  may affect its value except growing crops 
of a seasonal or annual nature. 

(b) In preparation for each revaluation of real property 
required by G.S. 105-286, it shall be the duty of the tax 
supervisor to see that: 

(1) There be developed and compiled uniform sched- 
ules of values, standards, and ruIes to be used in 
appraising real property in the county. (The sched- 
ules of values, standards, and rules shall be pre- 
pared in sufficient detail to enable those making 
appraisals to adhere to them in appraising the kinds 
of real property commonly found in the county; they 
shall be: 

a. Prepared prior to each revaluation required by 
G.S. 105-286: 
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b. In written or printed form; and 

c. Available for public inspection upon request.) 

(2) Every lot, parcel, tract,  building, structure, and 
improvement being appraised be actually visited, 
observed, and appraised by a competent appraiser, 
either one appointed under the provisions of G.S. 
105-296 or one employed under the provisons of G.S. 
105-299. 

The record does not support the State  Board's conclusion that  
the evidence supports the county's reappraisal. The reappraisal 
method used in this instance was not in accord with the statutory 
requirements set forth above. I t  is clear from the county's evideme 
tha t  it based its valuation upon previously determined values for 
mineral r ights  in two adjoining counties, Mitchell and Yancey. 
Buster Hayes, the Avery County Tax Supervisor, testified that  the 
only criteria he used in reappraising the value of the mineral rights 
was the value placed on similar r ights  in the adjacent counties. 

The land in question is a 9,000 acre tract.  The $50 per acre re- 
appraisal was a blanket valuation. I t  is hard to believe that all 9,000 
acres of this t rac t  deserve exactly the same valuation. There is no 
evidence tha t  the county considered the advantages or disadvan- 
tages of the location; availability of water; or  the nature of the 
mineral,  quarry,  or other valuable deposits consideration of which, 
among other facts, is required by G.S. 105-317(a)(l). Further ,  and 
perhaps most importantly, there is no evidence that  any representa- 
tive of Avery County ever visited or  observed any portion of the 
t rac t  in question as required by G.S. 105-317(b)(2). 

Having shown, we think most adequately, that  the county's 
valuation method was arbi trary,  the petitioner had to meet the 
second pa r t  of the Amp test and show tha t  the value determined was 
substantially greater  than the "true value" of the propertyassessed. 
The  facts before the State  Board do not support its conclusion that  
the $50 figure was correct. 

"True value'' is defined by G.S. 105-283 a s  "meaning market  
value, t ha t  is, the price estimated in terms of money a t  which the 
property would change hands between a willing and financially 
able buyer and a willing seller." 
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There is no evidence in the record substantially supporting the 
State Board's implied conclusion that $50 is the "true value" of these 
mineral rights. The evidence presented by the county as to the"true 
value" of the mineral rights consisted of the previously determined 
values of mineral rights in Mitchell and Yancey Counties, and three 
deeds dated and recorded in 1977 conveying mineral rights on 
relatively small tracts in Avery County. The documentary stamps 
affixed to these last three deeds indicated that  the per acre pur- 
chase price for these mineral rights ranged from $50 to $156. 

In the present case, the values placed on mineral rights on 
other lands is not, standing alone, substantial evidence under the 
statutory definition of the "true value" of the mineral rights in the 
tract in question. There may be great variances in factors such as 
location, topography, accessibility, and mineral content, to name a 
few, which would cause the "market value" of one tract  to be quite 
different from another. 

The only evidence in the record which reflects an attempt to 
estimate a "market value" for this particular parcel of land is the 
testimony of petitioner's witness, Arthur Buchanan. The record 
shows that  Mr. Buchanan had been employed by the petitioner 
"since the early 1950's", and he had some special knowledge of the 
value of the mineral rights in this locality. The witness testified as 
to the value he would place on the mineral rights: "in seventeen 
years there hasn't been any mines leased and until something hap- 
pens, I think ten dollars an acre would be a big price". 

Expert  appraisal of the value of the mineral rights on the ac- 
tual parcel of land in question is more substantial evidence of the 
"true value" of those particular rights than the reports of similar 
previous sales of mineral rights from various other tracts of land. 
The peculiar nature of mineral rights must be kept in mind when 
considering this evidence. 

The county's own evidence illustrates the variance which can 
occur in the "market price" for mineral rights from separate par- 
cels of land located in the same proximity. Even assuming that the 
three deeds introduced into evidence convey only mineral rights on 
the three separate tracts of land located within Avery County, they 
show values rangingfrom $50 to $156. This indicates that the value 
that  "able buyers" are willing to give for the mineral rights on 
different parcels of land varies a great deal according to the proper- 
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ties of the particular piece of land. 

The $50 per acre value which the county placed on the mineral 
rights on petitioner's 9,000 acres is five times the amount of $10 per 
acre which Mr. Buchanan estimated as being ai 'big price" for these 
rights. When we take the "whole record" into consideration, the 
value determined by the county appears  to be substantially in 
excess of the only estimate of the "true value" of the mineral rights 
appearing therein. The evidence does not substantially support the 
State  Board's implied finding tha t  the county's $50 value is not in 
excess of the "true value" of the mineral rights on this land. 

Our  review of all the evidence in the record results in our 
conclusion that  the findings, conclusions and decisions of the State 
Board are  not supported by competent, material and substantial 
evidence. Accordingly, the judgment of the Superior Court is 

Affirmed. 

Judges ARNOLD and HILL concur. 

T H E  STANDARD SUPPLY COMPANY, INC. v. RELIANCE INSURANCE 
COMPANY; GEORGE W. EAVES;  AND E A V E S  INSURANCE AGENCY, 
INC. 

No. 8010DC348 

(Filed 2 December 1980) 

1. I n s u r a n c e  5 128.1- f i r e  in su rance  - f a i lu re  to provide  in su red  copy of 
policy - fa i lure  of a g e n t  to in fo rm insu re r  of vacancy of premises 

In an  action to recover the  proceeds of a fire insurance policy, the trial  court 
properly directed verdict for defendant insurance agency and the president of 
the agency since there was no merit  to plaintiff's contention that there was a 
causal relationship between the failure of defendants to provide plaintiff with the 
renewal policy and plaintiff's subsequent loss, nor was there merit to plaintiffs 
contention that  defendant agency and its president were negligent in not inform- 
ing defendant insurance company, whose policy provided an  exclusion if insured 
premises were vacant or unoccupied for longer than 60 days, tha t  the dwelling 
house was unoccupied. 

2. I n s u r a n c e  5 128- f i r e  in su rance  - unoccupied dwel l ing - waive r  of exclu- 
sion - j u r y  question 

In an  action to recover the proceeds of a fire insurance policy which excluded 
coverage on buildings which were vacant or unoccupied beyond 60 days, plain- 
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tiff's evidence properly raised issues as  to whether defendant insurer had con- 
structive knowledge tha t  the dwelling insured was unoccupied and as to whether 
defendant insurer was on such notice of the non-occupancy of the house a t  the 
t ime the policy was renewed tha t  itssubsequent issuance of the policy constituted 
a waiver of the exclusionary provision or condition. 

Insurance 5 136; Principal and Agent § 8- fire insurance - company's 
investigation of dwelling - company as agent of insurer - erroneous 
instructions 

A company employed by defendant insurer to make a fire inspection and 
report  on a dwelling on which plaintiff sought coverage was, for tha t  purpose, 
acting as  agent of defendant insurer so tha t  knowledge of the conditions of the 
property bearing on occupancy or non-occupancy as  was gained by the company 
as  a result of its investigation was imputable to defendant insurer, and the tr ial  
court's instruction to the contrary was erroneous 

APPEAL by plaintiff from Barnette (H. V.), Judge. Judgments 
entered 14 December 1979 in District Court, WAKE County. Heard 
in the Court of Appeals 8 October 1980. 

Plaintiff brought this action to recover the proceeds of a fire 
insurance policy written by defendant Reliance Insurance Com- 
pany (Reliance) and issued by defendant Eaves Insurance Agency, 
Inc. (Eaves Agency) by its president, George W. Eaves (Eaves). The 
policy covered a dwelling house owned by plaintiff and situated in 
rura l  Chatham County. The policy contained an  exclusion clause, as 
follows: 

Unless otherwise provided in writing added hereto: This 
company shall not be liable for loss occurring while a 
described building, whether intended for occupancy by 
owner or tenant,  is vacant or  unoccupied beyond a period 
of 60 days. 

Plaintiff's evidence may be summarized as follows. Since 1961 
or  1962, plaintiff had purchased fire and extended coverage insur- 
ance on the Chatham County dwelling through defendant Eaves 
Agency. Prior  to 4 March 1976, defendant Reliance had written the 
coverage on the dwelling. In  March 1976, plaintiff procured 
through Eaves Agency a renewal of its coverage with Reliance. In  
February  1976, prior to the wri t ing of the renewal policy, defend- 
a n t  Reliance requested T a r  Heel Reporting Company, Inc. (Tar 
Heel) to make a fire inspection and report on the dwelling. John 
Edward  Jennings, Jr. (Jennings), president of T a r  Heel subse- 
quently made  the  investigation and submit ted the repor t  to 
Reliance. (His investigation and report wi!l be discussed in more 
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detail in the body of the opinion.) His report described the condition 
of the  property in some detail, and included a statement that  the 
property was not vacant. The report did not otherwise specify 
whether the dwelling was occupied or unoccupied. 

Following Jennings' inspection and report,  Reliance furnished 
a summary of the report to Eaves Agency in which they expressed 
their  concern about the state of disrepair of the front porch and 
steps of the dwelling. Eaves Agency requested plaintiff to furnish 
them the name of the tenant, but  plaintiff did not respond to this 
request. A t  the time of the inspection and a t  the time the renewal 
policy was issued, the house was unoccupied and had been unoccu- 
pied since January  1975. Eaves Agency issued the renewal policy 
on o r  about 22 March 1976. The house was destroyed by fire on 5 
Ju ly  1976. Other evidence for the plaintiff will be discussed in the 
body of the opinion. 

Defendants did not offer evidence. A t  the close of plaintiff's 
evidence, the trial court granted defendants Eaves Agency's and 
Eaves' motions for a directed verdict, but  denied defendant Reli- 
ance's motion for directed verdict. The tr ial  court also denied plain- 
tiff's motion for a directed verdict. 

The issue submitted to the jury and the jury's answer were as  
follows: 

1. I s  the defendant, Reliance Insurance Company, 
estopped to assert the exclusion in the policy relating to 
non-occupancy? 

ANSWER: NO 

Plaintiff moved for summary judgment notwithstanding the 
verdict and for a new trial a s  to all defendants. These motions were 
denied. 

Reynolds & Howard, by E.  Cader Howard, ,for plaintiff. 

Johnson, Patterson, Dilthey & Clay, by Ronald C. Dilthey, for 
defendant Re1 iance Insurance Company. 

Young, Moore, Henderson & Alvis, by  Joseph C. Moore, Jr., 
and Walter Brock, Jr., for defendants Eaves. 

WELLS, Judge. 
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[ I ]  Plaintiff first assigns as error  the granting of defendants 
Eaves Agency's and George Eaves' motions for directed verdict. 
Taking plaintiff's evidence to be t rue and giving plaintiff the most 
favorable interpretation of the evidence, i t  remains that  plaintiff, 
as  a matter  of law, has failed to make out a case of actionable 
negligence against Eaves Agency or Eaves individually. Plaintiff 
asserts that  there was evidence of failure to provide plaintiff with 
the renewed policy, and tha t  since Eaves had a duty to furnish 
plaintiff with the policy, this breach of duty constitutes negligence 
on their part.  While accepting, arguendo, that  there was evidence as 
to failure to furnish the policy to plaintiff, there is no showing of any 
causal relationship between such omission and plaintiff's subse- 
quent loss, i e . ,  plaintiff's evidence lacked the ingredient of proxi- 
mate cause essential in establishing actionable negligence. Plain- 
tiff argues tha t  had it received the policy, i t  would have then been on 
notice of the exclusion and could have acted to procure a different 
type of coverage, presumably without the exclusion. Plaintiff's wit- 
nesses - the principal officers in the corporation - testified, how- 
ever, t ha t  they had never read the predecessor policies (which were 
duplicative of the renewal policy) and that  even if they had received 
renewal policy, they would not have read it. 

Neither can we accept plaintiff's argument that  defendants 
Eaves were negligent in not informing Reliance tha t  the dwelling 
house was unoccupied. The evidence clearly shows that  Reliance 
ordered its own investigation of the status of the property and that  
its investigator reported the property to be "not vacant". Plaintiff's 
failure to respond to Eaves' request for the name of plaintiff's 
tenant  cannot be translated into an  act  of negligence on the par t  of 
Eaves. Eaves had no duty, independent of Reliance, to inspect the 
property o r  to determine whether the property was occupied. 

[2] Plaintiff next assigns as  error  the failure of the trial court to 
direct averd ic t  in its favor against Reliance. The heart  of plaintiff's 
claim against  Reliance lies in the theory of waiver, based upon the 
proposition tha t  Reliance had constructive knowledge that  the 
house was unoccupied and tha t  Reliance issued the policy while 
possessed of such knowledge. Whether o r  not Reliance had the 
constructive knowledge contended by plaintiff is a jury question. 
Plaintiff's evidence showed tha t  the dwelling was in a state of 
substantial disrepair when i t  was inspected by Jennings. There was 
no electricity to the house and several windows were broken. There 
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was no observed heat source in the house and the house was sparsely 
furnished. On the other hand, a neighbor informed Jennings that  
people were living in the  house and Jennings observed a "puppy" 
dog on the premises dur ing  his visit. Another of plaintiff's wit- 
nesses, Thomas Urquhart ,  testified that  he visited and inspected 
the house in February  of 1976. He described the poor condition of 
the house, its lack of electricity and sparse furnishings and the 
broken windows. These physical conditions suggested to him that  
the house was vacant, and tha t  the conditions "to me say tha t  you 
can't live there." Plaintiff presented similar testimony from Richard 
Urquhart .  

The jury question arising on this evidence is whether a reason- 
able person, seeing the prope.rty in the conditions existing when 
Jennings visited it, could have concluded tha t  the property was 
occupied, or, whether these conditions were such a s  to put  Jennings 
on such notice of non-occupancy as to require further  investigation. 
Our Supreme Court, quoting from 16 Appleman, Insurance Law 
and Practice, has stated the rule as  follows: 

"Knowledge of facts which the insurer has or should 
have had constitutes notice of whatever a n  inquiry would 
have disclosed and is binding on the insurer. The rule 
applies to insurance companies tha t  whatever puts a per- 
son on inquiry amounts in law to 'notice' of such facts a s  
an  inquiry pursued with ordinary diligence and under- 
standing would have disclosed." 

Gouldin v. Insurance Co., 248 N.C. 161, 165, 102 S.E. 2d 846, 849 
(1958). 

In addition to the evidence of non-occupancy based on the 
observed conditions of the property, Reliance was never furnished 
with the name of a tenant  for the property. This  is further  evidence 
from which the jury might, but  need not, infer that  Reliance was on 
notice of non-occupancy. 

[3] The question of whether there was notice to Reliance depends 
in substantial degree on whether Jennings' knowledge was imput- 
able to Reliance. In another assignment of error ,  plaintiff excepted 
to the portion of the t r ial  court's charge to the jury in which the 
court instructed the jury on the issue of agency, as follows: 

I will instruct you that  the Tarheel Reporting Cam- 
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pany was actingnot as  an  agent of the Reliance Insurance 
Company but  a s  a n  independent contractor, and if you 
should find that  E d  Jennings - or John E d  Jennings of 
the Tarheel Reporting Company failed to ascertain there 
were no tenants living in the house o r  if you should find 
tha t  Mr. Jennings wrongfully concluded tha t  the house 
was not vacant, t ha t  this fact is not imputed to Reliance 
Insurance Company, since Mr. Jennings and Tarheel 
Reporting Company were not agents of Reliance Insur- 
ance Company bu t  were acting in the capacity of an  
independent contractor. And the issue before you is not a 
determination of whether or not Mr. Jennings and Tar- 
heel Reporting Company wrongfully concluded that the 
dwelling was not vacant. 

We hold tha t  the foregoing instruction was erroneous. While 
recognizing tha t  T a r  Heel was not generally subject to the control 
and  direct supervision of Reliance and tha t  in the general sense T a r  
Heel was a n  independent contractor, this aspect of the relationship 
is not determinative of the question of agency here. An independent 
contractor may also be a n  agent. 2A C.J.S. Agency $ 12, at 574 
(1972); Restatement of the Law of Agency 2d $ 14N, a t  80 (1958). We 
hold tha t  for the purposes of making  the investigation and report 
T a r  Heel was employed to make, T a r  Heel was acting as the agent of 
Reliance, so tha t  such knowledge of the conditions of the property, 
bearing on occupancy or  non-occupancy, a s  was gained by T a r  Heel 
as a result of its investigation, was imputable to Reliance. 

In  another assignment of error ,  plaintiff excepts to the follow- 
ing portions of the trial court's charge: 

If you find from the facts and circumstances of this 
case tha t  the plaintiff should have known about the non- 
occupancy clause prior to the renewal then this would be 
constructive knowledge and they were then required to 
answer the defendant's inquiry as to who the tenant was, 
which they have testified to tha t  they did not answer. 
Knowing failure to do this would prohibit the plaintiff 
from relying on the doctrine of equitable estoppel. 

Finally, on the issue tha t  is to be submitted to you, if 
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you find tha t  the plaintiff by the greater  weight of the 
evidence has proven to you both of the following things, 
first,  tha t  the defendant, Reliance Insurance Company, 
a t  the time of the renewal had constructive knowledge of 
the non-occupancy of the building, and second, that  the 
plaintiffs did not have constructive knowledge of the 
non-occupancy a t  the time of the renewal, if the plaintiff 
has proven to you both of these things then I instruct you 
to answer this issuc in favor of the plaintiff, and tha t  
would be YES.  

If, on the other hand, the plaintiff has not so proven 
both of these things, or you a re  unable to tell where the 
t ru th  lies as  to either of these things then answer the issue 
in favor of the defendant, which would be NO. 

[2] Plaintiff argues that  the evidence shows either that Reliance 
waived the exclusionary clause, or, tha t  i t  should be estopped to 
deny coverage. Plaintiff also argues that  plaintiff should not be 
estopped to assert coverage, even if i t  had constructive knowledge 
of the exclusionary clause. 

In a case such as the one before us, the line between waiver and 
estoppel is often blurred. In previous opinions, this Court and our 
Supreme Court have dealt with and commented upon the charac- 
teristics which may either distinguish these two principles of law, 
or, may show the kinship of one to the other. See Thompson v. 
Insurance Co., 44 N.C. App. 668,262 S.E. 2d 397, disc. rev. denied, 
300 N.C. 202,269 S.E. 2d 620 (1980); see also 13  Strong's N.C. Index 
3d, Waiver, 5 2, a t  294-95; 5 Strong's N.C. Index 3d, Estoppel, 5 4, a t  
671-72; 18 Couch, Insurance 2d 5 71:3, a t  7 ,5  71:15, a t  15  (1968); 16A 
Appleman Insurance Law and Practice 5 9081, a t  279 (1968). 

In Horton v. Insurance Co., 122 N.C. 498,503,29 S.E. 944,945 
(1898) our Supreme Court enunciated the rule tha t  conditions in an 
insurance policy working a forfeiture a re  matters  of contract and 
not limitation and may be waived by the insurer. Thus when the 
insurer, knowing the facts, does that  which is inconsistent with its 
intention to insist on a strict compliance with the conditions prec- 
endent of the contract, it is treated as  having waived their perform- 
ance. See also Gouldin v. Insurance Co., supra; Johnson v. Insurance 
Co., 172N.C. 142,90 S.E. 124(1916); Wellsv. InsuranceCo., 43N.C. 
App. 328,258 S.E. 2d 831 (1979), disc. rev. denied, 299 N.C. 124,261 
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S.E. 2d 926 (1980); and Stuart v. Irisuran,ce Go., 18 N.C. App. 518, 
197 S.E. 2d 250 (1973). 

We believe that  plaintiff's evidence in the case sub judice 
properly raises an issue of whether Reliance was on such notice of 
the non-occupancy of the house a t  the time the policy was renewed 
that  its subsequent issuance of the policy constituted a waiver of the 
exclusionary provision or condition. The question of whether plain- 
tiff had notice, constructive or actual, that  the policy contained such 
a provision has no bearing on the liability of Reliance. Such notice 
on the part  of plaintiff would not estop plaintiff from asserting 
coverage. 

The trial court should have given a charge properly explain- 
ing the law of waiver as it applies to the evidence in this case, and 
the instruction given was erroneous. 

For the reasons given, there was no error in the trial court's 
denial of defendant Reliance's motion for directed verdict, nor in 
denying plaintiff's motions for directed verdict, nor in allowing 
defendants Eaves Agency's and George Eaves' motions for directed 
verdict. For errors committed in the trial, there must be a new trial 
a s  to the Standard Supply Co., Inc. v. Reliance Insurance Company. 

The result is: 

As to the Standard Supply Company, Inc. v. George W. Eaves 
and Eaves Agency, Inc., 

Affirmed. 

As to Standard Supply Company, Inc. v. Reliance Insurance 
Company, 

New trial. 

Chief Judge MORRIS and Judge VATJGHN concur. 
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JOYCE J .  MACON AND GRADY S. MACON v. HELEN R. EDINGER A N D  

CLYDE C. EDINGER 

No. 809SC359 

(Filed 2 December 1980) 

1. Partition § 7.1; Rules of Civil Procedure § 5- partition - report of commis- 
sioners - necessity for service on parties 

The report of the commissioners in a partition proceeding is a "similar 
paper" under G.S. 1A-1, Rule 5(a) which must be served upon each of the parties, 
and the Rule 5(a) provision which obviates the need for service on parties who are 
"in default" does not apply to a partition proceeding for failure of respondent to 
answer the petition for partition. 

2. Partition § 7.1- report  of commissioners - notice 
The notice provision of G.S. 1-404 does not apply to the report of the commis- 

sioners in a partition proceeding but only to the clerk's confirmation order. 

3. Partition § 7.1; Rules of Civil Procedure 8 60.2- report  of commissioners 
- absence of actual notice - "mistake" - relief from confirmation order  

The failure to give respondents actual notice of the entry of the report of the 
commissioners in a partition proceeding was a "mistake" under both G.S. 46-19 
and G.S. 1A-1, Rule 60(b), and respondents are entitled to have the clerk's 
confirmation order set aside pursuant to G.S. 46-19 if they had no actual notice of 
and no opportunity to file exceptions to the commissioners' report either because 
of the failure of the clerk to mail the report to them as required by G.S. 1A-1, Rule 
5(b) or because mail delivery was not made to them. 

APPEAL by respondents from B r e w e r ,  Judge .  Judgment  en- 
tered 12 December 1979 in Superior Court, FRANKLIN County. 
Heard in the Court of Appeals 9 October 1980. 

Appellees, the Macons, filed a petition for partition of certain 
real property located in Franklin County which Mrs. Macon held in 
tenancy in common with appellant (respondent in the partition 
proceeding) Mrs. Edinger. The petition and summons were duly 
served on the Edingers, who failed to answer. 

On 5 May 1978, approximately eight  months after the filing of 
the petition, the Clerk of Superior Court of Franklin County, en- 
tered an  order  appointing commissioners to partition the property 
subject of the petition. The commissioners were notified and took 
their  oaths on 9 May. An order  was entered 6 July 1978 extending 
the time for the commissioners to file their report until 5 September 
1978. The commissioners' report, filed on 8 September, allotted 
each tenant  the same acreage (exactly 40.25 acres) but charged 
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petitioners with an owelty of $8,652.30. The clerk entered an order 
of confirmation on 20 September 1978. 

On 10 November 1978, respondents filed a petition to set aside 
the confirmation order under G.S. 46-19 listing exceptions and 
objections to the order. Respondents based their exceptions upon : 
(1) the failure of the commissioners to timely file their report; (2) the 
failure of the clerk to serve on them a copy of the report of the 
commissioners; and (3) the division of the property made by the 
commissioners, which they alleged was unjust. The clerk, in an 
order filed 9 January 1980, found as facts that: (1) the late filing of 
the report worked no prejudice on respondents; (2) on the same day 
it was filed, the clerk mailed a copy of the commissioners' report to 
respondents a t  the same address where they acknowledged they 
later received a copy of the confirmation; and, (3) respondents failed 
to adduce any evidence of fraud, mistake, or collusion. The clerk 
concluded that the time for filing objections and exceptions to the 
report had expired, that the time for appeal from the decree of 
confirmation had expired, and that the respondents were not en- 
titled to have the decree set aside on the grounds of mistake, fraud 
or collusion. 

Respondents appealed from the order and in a hearing de novo 
presented the testimony of five witness. This testimony tended to 
show that  the additional value of the land allotted to petitioners 
greatly exceeded the owelty assessed by the commissioners, that the 
partition was inequitable, and that the respondents were entitled to 
a greater owelty than that allowed. The respondents themselves 
testified that they never received notice or a copy of the report of the 
commissioners, although Mrs. Edinger acknowledged that she did 
receive a copy of the confirmation order on 5 September 1978. 
[Respondents in their brief point out that, since the order was not 
entered until 20 September, Mrs. Edinger probably meant 5 
October.] 

Petitioners offered evidence that they had spent more than 
$1,500.00 on repairs and improvements on the allotted tract since 
the decree of confirmation, and that  the division was fair and equal. 

The trial judge entered judgment on 12 December 1979, the 
sole finding of fact being that respondents had offered no evidence 
of mistake, fraud or collusion. The court thereupon concluded that 
respondents were not entitled to relief under G.S. 46-19. 
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Harris & Harris by Jane P. Harris; and I. Beverly Lake, Sr., 
for petitioner appellees. 

Norman L. Sloan; and Robert E. Monroe for respondent appel- 
lants. 

CLARK, Judge, 

The question presented by this appeal is whether the trial 
court erred in ruling that respondents have offered no evidence of 
"mistake" within the meaning G.S. 46-19. This statute provides in 
part that "Any party after confirmation may impeach the proceed- 
ings and decrees for mistake, fraud or collusion by petition in the 
cause." The respondents do not claim fraud or collusion. 

In their petition to set aside the report of commissioners the 
respondents allege three mistakes: (1) the failure of the commis- 
sioners to timely file their report (the order of 6 July 1978 required 
the report to be filed by 5 September, but it was not filed until 8 
September); (2) the division of the property was unjust (G.S. 46-10 
requires the tracts allotted the cotenants be equal in value not in 
acreage); and (3) the failure to give respondents notice of the report 
of commissioners. The first two claims relate to ordinary errors 
which were deemed waived when respondents failed to file excep- 
tions to the report. If no exceptions to the report are  filed within ten 
days after entry as provided by G.S. 46-19, errors or irregularities 
in the report should be confirmed by the clerk as a matter of law. 
Roberts v. Roberts, 143 N.C. 309,55 S.E. 721 (1906); E x  parte White, 
82 N.C. 378 (1880); Hewett v. Hewett, 38 N.C. App. 37,247 S.E. 2d 
23, disc. rev. denied, 295 N.C. 733,248 S.E. 2d 863 (1978). Therefore, 
the only question raised by this appeal is whether the failure to give 
to the respondents notice of the entry of the report of commissioners 
was a "mistake" which would entitle them to relief under G.S. 
46-19. If so, the clerk and the superior court erred in ruling that 
they had offered no evidence of mistake and in confirming the 
report of the commissioners. 

Since an opportunity for correcting ordinary error or irregu- 
larities is provided to a party by the filing of exceptions in G.S. 
46-19 and by appeal from the decree of confirmation in G.S. 1-272, it 
should be clear that the legislature did not intend the word "mis- 
take" in G.S. 46-19 to apply to ordinary error and irregularities by 
the commissioner or the clerk. The words "mistake, fraud or collu- 
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sion" in the s tatute construed i n  pari materia a r e  applicable to 
substantial defects or omissions in the proceedings which probably 
would not be discovered in time to assert r ights  within the ten-day 
limit for filing exceptions to the report of commissioners or appeal 
from the confirmation order  and which would likely result in the 
denial of a substantial r ight  if not corrected. 

Besides G.S. 46-19, G.S. 1A-1, Rule 60(b)(l) also authorizes 
relief from "a final judgment order  or  proceeding7' for "mistake, 
inadvertence, surprise or neglect." As one commentator suggests, 
"If the defendant has no actual notice of a n  action pending against 
him, this would a t  least seem to constitute excusable inadvertence 
or  neglect." W. Shuford, N.C. Civil Practice and Procedure 5 60-6 
(1975). Were respondent not entitled to the relief he seeks under 
G.S. 46-19, we could properly view his petition as  a motion under 
Rule 60(b)(l). Cf. Bell 1). Moore, 31 N.C. App. 386, 229 S.E. 2d 235 
(1976) (motion not denominated as such treated a s  Rule 60(b)(6) 
motion). Since the filing of the commissioners' report entitles the 
petitioner to confirmation a s  a mat te r  of law upon the passage of ten 
days, we think such filing is sufficiently "final" to warrant  relief 
under Rule 60(b)(l) if respondent is unable to proceed under G.S. 
46-19. A t  any  rate ,  the similarity of the language of the two provi- 
sions convinces u s  t ha t  the lack of actual notice is a n  appropriate 
basis for impeachment, whether under Rule 60(b)(l) or G.S. 46-19, 
when mistake is alleged. 

If the respondents had no notice of the filing of the report of 
commissioners, they could not be expected to file exceptions under 
G.S. 46-19 within ten days thereafter. The mere filing of the report 
was not sufficient notice. If so, every party to the proceeding would 
have the duty of making almost daily visit to or contact with the 
office of the clerk to determine if the report had been filed. Such 
duty was rejected in Collins v. Highway Commission, 237 N.C. 277, 
281, 74 S.E. 2d 709, 713 (1953), Ervin,  J., commenting a s  follows: 

"The law does not require parties to abandon their 
ordinary callings, and dance 'continuous or  perpetual 
attendance' on a court simply because they are  served 
with original process in a judicial proceeding pending in 
it. [Citation omitted.] The law recognizes tha t  i t  must 
make provision for notice additional to that  required by 
the law of the land and due process of law if it is to be a 
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practical instrument for the administration of justice. 
F o r  this reason, the law establishes rules of procedure 
admirably adapted to secure to a party, who is served 
with original process in a civil action or special proceed- 
ing, an  opportunity to be heard in opposition to steps 
proposed to be taken in the civil action or special proceed- 
ing where he has a legal r ight  to resist such steps and 
principles of natural  justice demand that  his rights be 
not affected without an  opportunity to be heard." 

Petitioners rely on Floyd c. Rook, 128 N.C. 10,38 S.E. 33 ( lgol) ,  
where the court in construing Section 1896 of The Code, a substan- 
tial prototype of G.S. 46-19, stated, in part ,  as  follows: 

"Great inconveniences had arisen in the past, before the 
enactment  of that  section of The Code, in reference to the 
giving of proper notices to the often numerous parties 
interested in the partition of lands, of the report of the 
commissioners. Revised Code, p. 452; Battle's Rev., p. 655. 
And to make those matters  certain both as  to the parties 
themselves and to subsequent purchasers for value, con- 
clusive notice was to be presumed tha t  all persons inter- 
ested in partition proceedings had received notice of the 
particulars of the partition from the filing of the report of 
the commissioners, and tha t  20 days only after that  time 
would be allowed in which to file exceptions to the report. 
The requirement of The Code in that  respect is not a rule 
of practice, nor is the report of the commissioners a 
pleading in the cause. The report  is an act  done by the 
representatives of the parties as  well as  of the Court, and 
of tha t  act  all parties interested must  take notice." 

Id.  a t  11-12, 38 S.E. a t  33. 

We a r e  not so presumptuous a s  to overrule Floyd, but we find 
tha t  the basis for the ruling in tha t  case has been changed by 
modern conceptions of due process and  fairness as  reflected in the 
notice requirements of the present Rules of Civil Procedure. G.A. 
1A-I, which apply to special proceedings. G.S. 1-393. G.S. 1A-1, 
Rule 5(a) provides: 

"Senl ice  - when required.- Every order required by 
its terms to be served, every pleading subsequent to the 
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original complaint unless the court otherwise orders be- 
cause of numerous defendants, every paper relating to 
discovery required to be served upon a party unless the 
court otherwise orders, every written motion other than 
one which may be heard ex parte, and every written 
notice, appearance, demand, offer of judgment, and sim- 
ilar paper shall be served upon each of the parties, but no 
service need be made on parties in default for failure to 
appear  except tha t  pleadings asserting new or additional 
claims for relief against them shall be served upon them 
in the manner provided for service of summons in Rule 4." 

[I]  In light of the fact tha t  the report of commissioners became 
final in tha t  all errors  a re  waived if exceptions a re  not filed within 
ten days af ter  filing, we find that  the report is a "similar paper" 
under Rule 5(a) which must  be served upon each of the parties. I t  is 
the purpose of the Rule that  every party be given due process and a 
reasonable opportunity to be heard. 

The Rule 5(a) provision which obviates the need for service on 
parties who a re  "in default" in our opinion does not apply to a 
partition proceeding for failure of a respondent to answer the peti- 
tion for partition. If the respondent is satisfied that  the interests of 
the tenants in common a re  correctly alleged and is satisfied that  
relief prayed for (partition in kind or partition sale) is appropriate, 
his rights a r e  not adversely affected by his failure to plead, and the 
petitioners a r e  not entitled to an  entry of default and respondents 
a r e  therefore not "in default" under G.S. 1A-1, Rule 55. See W. 
Shuford, N.C. Civil Practice and Procedure 9 5-4 (1975). Cf. Hen- 
nessee v. Cogburn,  39 N.C. App. 627, 251 S.E. 2d 623, disc. rev. 
denied,  297 N.C. 300, 254 S.E. 2d 919 (1979), wherein entry of 
default was held to relieve the other par ty  of the duty to serve 
motions on defaulting party. 

[2] Petitioners also rely on G.S. 1-404 which provides that  ten days 
af ter  the report  is filed "the court may proceed to confirm the same 
on motion of any party and without special notice to the other parties." 
[Emphasis  supplied.] But  we think it clear that  this notice provision 
does not apply to the report of commissioners but  to the clerk's 
confirmation order, which should be confirmed a s  a matter of law if 
exceptions a re  not filed in ap t  time. Roberts v. Roberts, supra.  

The clerk in his order  of 9 J anua ry  1979 found as a fact simply 
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that  he had mailed a copy of the report of commissioners to the 
respondents on the same day it was filed. Under G.S. 1A-1, Kule 5(b) 
service is deemed complete upon deposit of a paper "enclosed in a 
post-paid, properly addressed wrapper in a post office or  official 
depository under the exclusive care and custody of the United 
States Postal Service." The respondents offered evidence that  they 
did not receive in the mail a copy of the report. The questions of 
proper and complete service and actual notice were raised by the 
evidence, evidence of a "mistake" which was not likely to be dis- 
covered within the ten-day limit for filing exceptions, resulting in 
the denial of the r ight  to be heard. The respondents were entitled to 
findings of fact on these questions in the trial d e  notlo before the 
superior court judge. See G.S. 1A-1, Rule 52(a)(l); Allerz I ? .  Allen, 
258 N.C. 305, 128 S.E.  2d 385 (1962). 

[3] We conclude tha t  respondents' evidence tha t  they had no 
actual notice of the filing of the commissioners' report is evidence of 
a "mistake" both under G.S. 46-19 and G.S. 1A-1, Rule 60(b), and 
tha t  if respondents were foreclosed from their r ight  to be heard 
either by the failure of the clerk to mail the report to them as 
required by G.S. 1A-1, Rule 5(b) or  because of neglect or some other 
cause mail delivery was not made to them, the respondents a re  
entitled to relief under G.S. 46-19. The trial court erred in ruling 
that  respondents had offered no evidence that  would entitle them to 
such relief, and we remand for the court to make a determination 
and finding of fact as to whether respondents had actual notice. 

If on remand and after hearing the trial court finds as  a fact 
that  respondents had no actual notice of, and no opportunity to file 
exceptions to, the commissioners' report, either because of the fail- 
ure  of the clerk to mail the report in ap t  time under G.S. 1A-1, Rule 
5(b), or mail delivery was not made, the court must  set aside the 
confirmation order and remand to the clerk for hearing on respond- 
ents'exceptions to the commissioners' report. If the trial court finds 
tha t  respondents had actual notice or had waived such notice, the 
court should affirm the clerk's order of confirmation. 

Reversed and remanded. 

Judges WEBB and WHICHARD concur 
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MRS. N. J. CARR; ROBERT P.  CARR; J U L I A  G. CARR; ROBERT B. CARR, BY 

HIS GUARDIAN AD LITEM, ROBERT P. CARR; A G N E S  J A N E  CARR, BY HER 
GUARDIAN AD LITEM, J U L I A  G. CARR; WILLIAM B. GOOCH; J U L I A  B. 
GOOCH A N D  DOUGLAS BRAXTON GOOCH v. GREAT L A K E S  CARBON 
CORPORATION, CARLTON WOOD AND BLAKE F.  WATSON 

No. 8025SC369 

(Filed 2 December 1980) 

Courts 9 9.4- summary judgment motion denied - hearing on second motion 
by another judge improper 

It was inappropriate for a superior court judge to determine defendant's 
second motion for summary judgment on the issue of punitive damages where 
another superior court judge had already denied defendant's first motion on the 
same issue, and this was true even though the materials presented to the court on 
the second motion were different from those at  the hearing on the first motion, 
since the firstjudge, in denying defendant's motion, was ruling as a matter of law 
and not in his discretion; the ruling finally determined the rights of the parties 
with respect to that issue unless reversed upon appellate review; and the second 
judge therefore did not have authority tooverrule the judgment of the first judge. 

APPEAL by plaintiffs from Ferrell, Judge. Judgment entered 
28 September 1979 in Superior Court, BURKE County. Heard in the 
Court of Appeals 14 October 1980. 

Plaintiffs are  landowners and their children who reside near a 
plant operated by the defendant Great Lakes Carbon Corporation 
(hereinafter Great Lakes). The individual defendants a re  the pres- 
ent and past plant managers for Great Lakes, a manufacturer of 
synthetic graphite which is essential in the production of steel. 

Plaintiffs seek compensatory damages for injury to their 
health and damages to their property, as well as punitive damages. 
They contend defendants, in the operation of the manufacturing 
plant, have emitted and continue to emit smoke, soot, offensive and 
noxious odors, and various poisonous gases and particulates into the 
air.  They assert four causes of action based upon the acts of defend- 
ants: nuisance, negligence, trespass, and strict liability for engag- 
ing in ultra-hazardous activity. 

Defendants answered, denying the material allegations of the 
complaint and alleging several affirmative defenses. 

The cause of action based upon ultra-hazardous activity by 
defendants has been dismissed and plaintiffs have not sought appel- 
late review of that  dismissal. 
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The action was instituted on 3 March 1976, and on 9 Septem- 
ber 1977, defendants filed a motion for partial summary judgment, 
seeking a dismissal of the claim for punitive damages. Defendants 
also filed a notice of hearing that the motion for summary judgment 
would be heard on 30 September 1977. The motion was heard "at 
the September 30, 1977, term" and defendants' motion for sum- 
mary judgment as to the claim for punitive damages was denied. 
The order denying the motion was signed by Presiding Judge Wil- 
liam T. Grist on 10 October 1977. 

Thereafter, on 28 November 1978, defendants filed another 
motion for summary judgment as to plaintiffs' claim for punitive 
damages. Plaintiffs, on 7 December 1978, filed a motion to quash 
this summary judgment motion for the reason that it was the same 
issue previously decided by Judge Grist. On 18 December 1978, 
Judge Forrest Ferrell heard the defendants' second motion for 
summary judgment on the issue of punitive damages, and on 8 June 
1979 signed an order concluding that he had the power to hear the 
motion on the merits. He also allowed the parties additional time to 
file further affidavits and "memoranda." Judge Ferrell, on 28 Sep- 
tember 1979, entered an order allowing defendants' motion for 
summary judgment as to plaintiffs' claim for punitive damages. 
From this order, plaintiffs appeal. 

Hudson ,  Petree, Stockton, Stockton & Robinson, by  W. F. M a -  
r e a d y  a n d  Jackson N. Steele, a n d  S impson ,  Baker ,  Aycock & Beyer, 
by  S a m u e l  Aycock,  for plainti f f  appellants.  

B y r d ,  B y r d ,  E r v i n ,  B lan ton  & Whisnan t ,  by  Joe K. B y r d  and  
Robert B. B y r d ,  Patr ick ,  H a r p e r  & Dixon,  by  Charles D. Dixon,  and  
S a m  J .  E r v i n ,  J r .  for defendant appellees. 

MARTIN (Harry C.), Judge. 

On this appeal we must determine whether Judge Ferrell had 
authority to enter the order of 28 September 1979 dismissingplain- 
tiffs'claim for punitive damages. Plaintiffs contend that one super- 
ior court judge has no authority to overrule the judgment of another 
superior court judge in the same case on the same issue. Defendants 
argue that  such action is proper on motions for summary judgment 
if the materials presented a t  the hearing on the second motion are 
different from those presented a t  the hearing on the first motion. 

Ordinarily, one superior court judge may not overrule the judg- 
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ment of another superior court judge previously made in the same 
case on the same legal issue. Calloway v. Motor Co., 281 N.C. 496, 
189 S.E. 2d 484 (1972); State v. McClure, 280 N.C. 288,185 S.E. 2d 
693 (1972); Public Service Co. v. Lovin, 9 N.C. App. 709,177 S.E. 2d 
448 (1970). This rule does not apply to interlocutory ordersgiven in 
the progress of the cause. An order is merely interlocutory if it does 
not determine the issue but directs some further proceeding preli- 
minary to a final decree. Greene v. Laboratories, Inc., 254 N.C. 680, 
120 S.E.2d 82 (1961). The doctrine of res judicata does not apply to 
interlocutory orders if they do not involve a substantial right. Cal- 
loway v. Motor Co., supra. Therefore, a judge does have the power to 
modify an  interlocutory order when there is a showing of changed 
conditions which warrant such action. 

For example, when a judge denies a motion for a change 
of venue upon the basis of his findings of crucial facts his 
order denying the motion is conclusive of the right to 
remove on the facts found. However, because of events 
intervening thereafter the ends of justice might then 
require removal of the action. 

281 N.C. a t  502, 189 S.E.2d a t  488. 

However, when the judge rules as a matter of law, not acting in 
his discretion, the ruling finally determines the rights of the parties 
unless reversed upon appellate review. For example, a ruling on a 
motion to strike an averment from a pleading on the ground that it 
is irrelevant, improper or prejudicial, is a ruling as a matter of law. 
Calloway v. Motor Co., supra. 

In the granting or denial of a motion for summary judgment, 
the court is ruling as a matter of law, and is not exercising its 
discretion. In determining a motion for summary judgment, the 
court must decide as a matter of law whether there is a genuine 
issue as to any material fact and whether the moving party is 
entitled to judgment as a matter of law. N.C. Gen. Stat. 1A-1, Rule 
56(c); Yount 7;. Lowe, 288 N.C. 90, 215 S.E.2d 563 (1975). Such a 
ruling is determinative as to the issue presented. The aggrieved 
party has its remedy; if the summary judgment is denied, the 
moving party may ask for appellate review by way of certiorari, see 
Patterson v. Reid, 10 N.C. App. 22, 178 S.E.2d 1 (1970), and may 
preserve its rights for later appellate review by noting proper ob- 
jection and exception in the record. See Public Service Co. v. Lovin, 
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supra. If summary judgment is allowed, the aggrieved party may 
have appellate review as a matter  of right.  Oestreicher c. S to~es ,  290 
N.C. 118,225 S.E.2d 797 (1976); Jones P. Clark, 36 N.C. App. 327, 
244 S.E.2d 183 (1978); N.C. Gen. Stat.  1-277. The aggrieved party 
may not seek relief by identical motion before another superior 
court judge. Public Serzice Co. L?. Locin, sup?-a. 

Defendant contends that  the materials presented to the court 
on the second motion for summary judgment were different from 
those a t  the hearing on the first motion for summary judgment, and 
therefore, i t  was appropriate for Judge  Ferrell  to determine the 
motion. We do not agree. I t  is t rue  that  additional evidence was 
offered a t  the hearing on the second motion. At the hearing before 
Judge  Grist, he considered twenty-two pages of pleadings, one 
hundred eight pages of interrogatories and answers, depositions of 
five of the plaintiffs, and a n  affidavit of David Marsland. A t  the 
hearing on the second summary judgment motion, 18 December 
1978 and 21 September 1979, Judge  Ferrell  had before him, in 
addition to the above materials, fourteen depositions and seven 
affidavits of witnesses. 

Nevertheless, the legal issue raised by the second motion was 
identical to the legal issue on the first motion. The ruling by Judge 
Grist determined the issue as  to punitive damages with respect to 
the motion for summary judgment. Defendants cannot thereafter 
relitigate the issue by way of motion for summary judgment. B i d -  
d i x  v. Construction Corp., 32 N.C.  App. 120,230 S.E.2d 796 (1977). 
If defendants'contention is permitted to prevail, an  unending series 
of motions for summary judgment could ensue so long as the mov- 
ing party presented some additional evidence a t  the hearing on 
each successive motion.' This would defeat the very purpose of 
summary judgment procedure, to determine in an expeditious man- 
ner whether a genuine issue of material fact exists and whether 
the movant is entitled to judgment on the issue presented as a 
matter  of law. Kessing v. Mortgage Corp., 278 N.C. 523, 180 S.E.2d 
823 1971). 

It must  be remembered that  defendants asked for the hearing 
before Judge  Grist upon their motion. If they needed additional 
evidence, they should not have requested the hearing, or should 
have requested a continuance of the hearing. 

This position was presented by defendants' counsel upon oral argument.  
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This is not to say tha t  there can never be more than one motion 
for summary  judgment in a lawsuit. Where a second motion pre- 
sents legal issues tha t  a r e  different from those raised in the prior 
motion, such motion would be appropriate. For example, plaintiff 
sues agent and principal in an  automobile negligence case. Princi- 
pal files motion for summary judgment, contending solely that  
there was no agency relationship. The denial of this motion would 
not ba r  principal from thereafter filing motion for summary judg- 
ment on the question of negligence. 

Defendants rely upon Fleming7q. Mann, 23 N.C. App. 418,209 
S.E.2d 366 (1974); Alltop P. Penney Co., 10 N.C. App. 692,179 S.E.  
2d 885, cert. denied, 279 N.C. 348 (1971); Miller t: Miller., 34 N.C.  
App. 209, 237 S.E.2d 552 (1977); State I ? .  Turner, 34 N.C. App. 78, 
237 S.E.2d 318 (1977), and several federal cases. In Flew ingdefend- 
ants  moved to dismiss pursuant to Rule 12(b)(6). The motion was 
denied. Thereafter,  plaintiff amended the complaint and the de- 
fendant Chace moved to dismiss the amended complaint under 
Rule 12(b)(6). This Court held the trial court had authority to 
determine the motion a s  i t  did not present the same legal question 
resolved by the first motion. There was also a difference in the 
parties involved. In  Alltop this Court properly held tha t  the denial 
of a motion to dismiss under Rule 12(b)(6) does not preclude the 
subsequent determination of a motion for summary judgment. 
Again, different legal issues a r e  presented by the motions. Miller 
presented the question whether a judge who rules on a motion for 
summary judgment may thereafter strike the order, rehear  the 
motion for summary judgment, and allow the motion. Such proce- 
dure  does not involve one judge overruling another, and is proper 
under Rule 60. In Turner, the Court approved the action of a second 
judge in allowing the state's motion to continue a case af ter  another 
judge had previously ordered the case to be tried or  dismissed a t  a 
certain te rm of court. The order  setting the case for trial was a 
pretrial order dealing with procedural matters  of the case and not 
the merits. I t  did not determine any of the issues involved in the case 
and was interlocutory in nature. The doctrine that  one superior 
court judge has no authority to overrule another does not apply to 
such orders. Greene v. Laboratories, Inc., supra. 

Defendants cite several federal court decisions, none from the 
Fourth Circuit. We have carefully examined these cases and do not 
find them persuasive. Several a r e  concerned with orders in which 
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the judge expressly stated the ruling was made without prejudice to 
the filing of a subsequent motion. The federal courts a re  not troub- 
led by the problems attendant to North Carolina's "salutary princi- 
ple" of rotation of judges, N.C. Const. ar t .  IV, 3 11. The court in 
Castner u. First National Bank ofAnchorage, 278 F.2d 376,379 (9th 
Cir. 1960), did observe the general rule: "[V]arious judges who sit in 
the same court should not at tempt to overrule the decisions of each 
other." 

I t  appears  that  the case a t  bar  could have been disposed of by 
jury tr ial  dur ing  the time required by the summary judgment 
motions. The action was filed 3 March 1976 and answer filed 30 
April 1976. Sixteen months elapsed before the first summary judg- 
ment motion was filed. Surely this was sufficient time for all reason- 
able discovery to be completed. More than three years have elapsed 
since Judge  Grist's order. At  best, the case has moved a t  a rather  
leisurely pace through the court of Burke County. 

The conservation of judicial manpower and the prompt disposi- 
tion of cases a re  strong arguments against allowing repeated hear- 
ings on the same legal issues. The same considerations require that  
alleged er rors  of one judge be corrected by appellate review and not 
by resort to relitigation of the same issue before a different trial 
judge. North Carolina has long observed this rule. See Calloway 7: 

Motor Co., supra; State 1 % .  Neas, 278 N.C. 506,180 S.E.2d 12 (1971); 
Greene v. Laboratories, Inc., supra; Topping v. Board of Education, 
249 N.C. 291,106 S.E.2d 502 (1959); Wall L'. England, 243 N.C. 36, 
89 S.E.2d 785 (1955); Hoke t i .  Greyhound Corp., 227 N.C. 374, 42 
S.E.2d 407 (1947); Fertilizer Co. v. Hardee, 211 N.C. 56, 188 S.E. 
623 (1936) (and cases cited therein); Biddiz v. Construction Corp., 
supra. We perceive no sound reason to depart  from this rule. 

We hold Judge  Ferrel l  did not have authority to enter the 
summary judgment order  of 28 September 1979. I t  is, therefore, 
vacated, and the cause is remanded to the Superior Court of Burke 
County. 

Vacated and remanded. 

Judges HEDRICK and MARTIN (Robert M.) concur. 
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STATE OF NORTH CAROLINA v. JAMES CURTIS VONCANNON 

No. 8020SC539 

(Filed 2 December 1980) 

1. Larceny 5 7.4- larceny of tractor - possession of recently stolen property 
The State's evidence was sufficient to be submitted to the jury on the issue of 

defendant's guilt of felonious larceny of a tractor under the doctrine of possession 
of recently stolen property where it tended to show that defendant went to the 
home of his sister and her husband, told the husband that a man was having 
trouble with a tractor the man had purchased for resale, and asked if the man 
could park the tractor a t  the home of the sister and her husband overnight; the 
husband gave his permission; defendant left the home and the tractor was subse- 
quently parked a t  the home; neither defendant's sister nor her husband saw 
defendant drive the tractor or saw the man referred to by defendant, although 
defendant's sister did see defendant leave in his truck; and the tractor parked at 
the home of defendant's sister and her husband at  10:30 p.m. on 5 June had been 
stolen during the afternoon of 3 June. 

2. Constitutional L a w  5 30- motion a t  trial to examine witness's written state- 
ments - absence of in camera  examination - d u e  process 

Defendant's due process rights were violated when the trial court denied 
defense counsel's motion, made at trial prior to cross-examination of a material 
State's witness, that counsel be allowed to examine any statements by the witness 
which had been reduced to writing, and failed to make an in camera inspection of 
the writing. 

Judge HEDRICK dissenting. 

APPEAL by defendant from Mills, Judge. Judgment entered 8 
January 1980 in Superior Court, STANLY County. Heard in the 
Court of Appeals 15 October 1980. 

Defendant was indicted and tried for the felonious larceny of 
an International tractor, the personal property of Kinlaw Interna- 
tional. Defendant was found guilty and now appeals his conviction. 

Attorney General Edmisten, by Special Deputy Attorney Gen- 
eral John R. B. Matthis and Assistant Attorney General Acie L. 
Ward, for the State. 

Joe D. Floyd for defendant appellant. 

HILL, Judge. 

[I] Defendant has brought forth thirteen assignmentsof error. In 
reviewing defendant's conviction, we must first address defend- 
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ant's argument that  the trial court erred when it denied defendant's 
motions to dismiss the case. We find there was sufficient evidence of 
felonious larceny for the case to be submitted to the jury and that  
defendant's motions to dismiss as  of nonsuit were correctly denied. 

The evidence taken in the light most favorable to the State 
tends to show that  defendant went to the home of his sister and her 
husband on 5 June  1979 a t  approximately 10:30 p.m. Defendant 
asked his sister if he could speak with her husband, John York J r .  
Defendant then went into the living room where York was watching 
television, told him tha t  a man was having trouble with a tractor the 
man had purchased for resale and asked if the man could park  the 
tractor a t  York's home overnight. York gave his permission; and in 
response to defendant's further  question, stated that  his landlord 
would not care if the tractor was parked a t  York's home overnight. 

Defendant left the house. Subsequently, the tractor was driven 
in. Neither defendant's sister nor her husband saw defendant drive 
the tractor or saw the man defendant referred to, although defend- 
ant's sister did see defendant leave in his Toyota truck. The State's 
evidence further shows that  a tractor was stolen from the premises 
of Kinlaw International sometime after  Sunday afternoon, 3 June,  
and that  the tractor parked a t  the York home on 5 June  was the 
same tractor that  was stolen from Kinlaw. 

The State relies, in this case upon the doctrine of recent posses- 
sion. The doctrine is well established and provides that  a "defend- 
ant's possession of stolen goods soon after the theft is a circumstance 
tending to show the defendant is guilty of the larceny." State P. 

E p p l e y ,  282 N.C. 249, 253, 192 S.E. 2d 441 (1972). 

The doctrine does not apply automatically, however. "It ap- 
plies only when the possession is of a kind which manifests that  the 
stolen goods came to the possessor by his own act or  with his un- 
doubted concurrence." State a. Foster, 268 N.C. 480,486, 151 S.E. 
2d 62 (1966). Furthermore,  the inference of guilt  is one of fact, not of 
law. State r. Fad, 175 N.C. 797, 801, 95 S.E. 154 (1918). 

We find a three pa r t  analysis to be helpful in reaching our 
conclusion that  the judge did not e r r  in submitting the case to the 
jury. The threshold issue is whether defendant ever possessed the 
tractor. We find that  he did. 

Defendant was in such physical proximity to the tractor that  
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he had the power to control it to the exclusion of others and had the 
intent to control the tractor. See Epp leg ,  supra ,  a t  p. 254. Although 
the evidence does not show who drove the tractor up to the York 
house, defendant testified tha t  he told the s tranger where to park 
the tractor close to the barn. Taken in the light most favorable to the 
State, the evidence shows that  defendant meant for the tractor to be 
parked a t  the York home and was physically close enough to the 
tractor to direct its placement. 

Before we can i n f e r  tha t  the possessor, defendant, ~r*rougful ly  
took the tractor, we must  answer a second question. Does the pos- 
session show a taking or  privity in taking on the par t  of the posses- 
sor? Stnte  71. S m i t h ,  24 N.C. 402,408. Also see Foster,  supra ,  a t  p. 486. 
Stated differently, does the fact that  defendant was in possession, 
late in the evening, of a recently stolen tractor manifest that  the 
tractor came into his possession by his own act or with his undoubted 
concurrence? F o r d ,  s u p r a ,  a t  p. 800. We believe so. 

I t  is important to realize a t  this step in our analysis that  we are  
not asking whether defendant's possession conclusively points to a 
guilty taking. Rather, we a re  asking if the tractor came into defend- 
ant's possession by his own action or  by the action of one under his 
direction. 

S m i t h ,  s u p r a ,  is illustrative of this step in the analysis. In 
S m i t h ,  p. 408, tobacco had been stolen from a warehouse and placed 
in defendant's warehouse. The Court held that  before the doctrine 
of recent possession could be applied and the inference made tha t  
defendant had participated in the theft, it would have to be shown 
tha t  the tobacco could not have been placed in defendant's ware- 
house "without his agency or privity." In the instant case, it is clear 
from the evidence that  defendant came into possession of the tractor 
by his own action. 

The third step in our analysis is the inference itself. When i t  is 
shown tha t  defendant came into possession of recently stolen prop- 
er ty,  through his own action, the jury may i a f e r a  guilty taking. The 
trial court's denial of defendant's motion to dismiss was proper. 

[2] We have carefully examined each of defendant's remaining 
assignments of error  and find one to be meritorious. Defendant 
correctly argues that  the trial court violated his due process rights 
when i t  denied his counsel's motion, made prior to cross-examina- 



640 COURT O F  APPEALS [49 

State v. Voncannon 

tion of State's witness John York J r . ,  tha t  counsel be allowed to 
examine any witnesses' statements that  had been reduced to writ- 
ing, and failed to make an  i n  camera inspection of the writing. 

Mr. York is defendant's brother-in-law. York testified much 
a s  we have already stated the State's evidence to be. York further 
testified tha t  the morning after the tractor was parked a t  his home 
he went to work around 6:00 a.m. York returned home a t  4:00 p.m. 
and backed the tractor away from his shed so he could get some tools 
and  do some gardening. York testified tha t  he moved the tractor by 
just ittouching the two wires in the front together." 

York left the t ractor  where he had parked i t  and went to work 
the next day, 7 June. Upon his return,  York's wife informed him 
tha t  carloads of people had stopped to examine the tractor that  day. 
York then looked a t  the tractor, along with his landlord Baxter 
Varner ,  and asked Varner  to call Kinlaw International. Varner  
called, and it was a t  this point that  Maxwell Kinlaw, owner of 
Kinlaw International, first learned tha t  his tractor was missing. 

When the prosecution concluded its direct examination of 
York, defense counsel moved to examine any witnesses' statements 
tha t  had been reduced to writing. The trial judge denied the motion, 
and defendant objected. The denial violated defendant's due pro- 
cess rights. 

Our  Supreme Court pointsout in State v. Hardy, 293 N.C. 105, 
127, 235 S.E.  2d 828 (1977), t ha t  the United States Supreme 
Court has  held "the prosecutor is constitutionally required to 
disclose . . . at trial evidence tha t  is favorable and material to 
the defense." See United States v. Agurs, 427 U.S. 97, 49 L. Ed.  2d 
342, 96 S.Ct. 2392 (1976). Due process is concerned tha t  the 
suppressed evidence might  affect the outcome a t  trial. Hardy a t  
p. 127. 

The issue then becomes: Who is to decide what  evidence is 
favorable and material to the defense? The federal government has 
answered the question by providing tha t  a defendant is automati- 
cally entitled to inspect, immediately prior to cross-examination, 
any prior statement of a material State's witness. See Jencks v. 
United States, 353 U.S. 6 5 7 , l  L. Ed.  2d 1103,77 S. Ct. 1007 (1957); 
See also 18 U.S.C. § 3500. 

The North Carolina Supreme Court has mandated a different 
procedure. The Court held in Hardy, a t  p. 128, tha t  when a specific 
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request is made  a t  trial for disclosure of evidence in the State's 
possession, the judge must  "at a minimum, order  an  in camera 
inspection and make appropriate findings of f ac t . .  . . [I]f the judge, 
after the . . . examination, rules against the defendant . . . , the 
judge should order  the sealed statement placed in the record for 
appellate review." (Emphasis added.) 

The procedure outlined by our Supreme Court is imminently 
logical. I t  insures defendant that  no material, exculpatory pretrial 
statement will be suppressed. The procedure also provides the 
appellate branch with the text of the s tatement  so tha t  upon review 
we may effectively determine whether the defendant's substantive 
due process rights have been protected. 

The tr ial  court failed to follow the Hardy procedure when it 
denied defendant's motion and failed to make the in camera inspec- 
tion prior to cross-examination. 

Defendant's procedural due process r ights  were violated. 

For  the reason set out above, defendant must  be granted a 

New trial.  

Judge  ARNOLD concurs. 

Judge  HEDRICK dissents. 

Judge  HEDRICK dissenting. 

I respectfully dissent from that  portion of the majority opinion 
which awards  defendant a new trial on the grounds that  defend- 
ant's due process r ights  were violated. Since the procedure sug- 
gested by our Supreme Court in Hardy with respect to the in 
camera inspection of the statement was not followed by the trial 
judge in the present case and we do not have in the record before us 
the statement of the witness in question, we cannot say that  the 
e r ror  committed was not prejudicial. I can say, however, in my 
opinion the er ror  was harmless beyond a reasonable doubt. The 
obvious purpose of letting the defendant examine the statement 
immediately before cross-examination is to allow the defendant to 
use such statement  to impeach the witness. The evidence of defend- 
ant's guilt  in the present case is not a t  all dependent upon the 
testimony of the brother-in-law. The record is replete with other 
evidence tha t  the tractor was stolen and the defendant's own sister 
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described in detail the circumstances surrounding the tractor 
being brought to their home and parked near the barn until the 
following day. The testimony of the witness John York is essentially 
identical to that  of his wife, except that  the wife's testimony is more 
detailed with respect to the fact that  defendant was present when 
the tractor was brought to the house and parked near the barn. John 
York did not even testify tha t  the defendant was present when the 
tractor was brought to his home. Obviously, the wife's testimony is 
more damaging to defendant than that  of her husband. The hus- 
band was not present when defendant talked to the wife, but  the 
wife was present when defendant talked to her husband. 

I realize, however, that  the evidence of defendant's guilt  is 
largely circumstantial; however, any impeachment of the testi- 
mony of John York which might have been accomplished by defend- 
an t  by the use of the statement John York gave the investigating 
officers would not make the circumstantial evidence against defend- 
an t  any less convincing. 

In my opinion any error  committed by the court's not requir- 
ing the District Attorney to allow defendant to see the statement of 
John York was harmless beyond a reasonable doubt. G.S. 5 15A- 
1443(b). 

BARNER A. HUNT, PERSONAL REPRESENTATIVE OF THE ESTATE OF JACQUELINE 
W. HUNT,  DECEASED V. MONTGOMERY WARD A N D  COMPANY. INC. 

No. 8019DC361 

(Filed 2 December 1980) 

1. Negligence § 57.10- customer burned on stove in store - negligence and 
contributory negligence as  question for jury 

In an  action to recover for burns sustained by plaintiffs decedent when she 
brushed her hand across the surface of a stove displayed in a store owned and 
operated by defendant, the evidence presented a question for the jury as  to 
whether defendant failed to exercise ordinary care in tha t  it failed to maintain its 
premises in a reasonably safe condition, whether defendant's failure to warn  its 
patrons of a potential hidden peril or unsafe condition on its premisesconstituted 
a failure to exercise ordinary care  for their  safety, and whether plaintiff's dece- 
dent wascontributorily negligent as a m a t t e r  of law where the evidence tended to 
show that  the stove was the newest product in defendant's line of ranges and was 
the "top of the line": the stove was placed on display in the store a t  a place and in a 
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manner  designed to d raw attention to it; the top of the stove looked like a counter 
top ra ther  than having clearly demarcated "eyes" as  stoves customarily have; 
defendant'semployees had prepared a sign with the word "H0T"on it which was 
placed in the  middle of the cooking surface of the stove when the stove had been 
demonstrated; a t  the t ime plaintiff's decedent was injured, the sign was located 
on the back guard  of the stove where i t  was customarily placed after the stove 
cooled down; there were no locking devices on the  stove's knobs to prevent them 
from being turned on, nor was there any tape or other protective device across the 
knobs when the stove was  not being demonstrated; there were no noticesor signs 
indicating tha t  the stove should not be touched; and there were no ropes or cords 
surrounding the stove, nor were there any employees in the immediate areaof the 
stove a t  the t ime of plaintiffs decedent's injury. 

2 .  Negl igence  5 58.1- cus tomer  b u r n e d  on stove in  s tore  - instructions - 
f a i l u re  to app ly  l a w  to fac ts  

In an  action to recover damages for burns sustained by plaintiff's decedent 
when she brushed her hand across the surface of a stove displayed in a store 
owned and operated by defendant, the  trial court failed to declare and explain the 
law arising on the evidence where the instructions to the jury on the issue of 
defendant's negligence consisted of a brief summary of the evidence, a statement 
of the  issue, a statement of the  burden of proof, and general definitions of 
negligence and proximate cause, but  the tr ial  judge failed to relate the principles 
of law set forth in his instructions to the evidence in this case in tha t  he failed to 
specify the duties owed by defendant to plaintiffs decedent and the acts or 
omissions by defendant established by the evidence from which the jury could 
find a breach of those duties, and he failed to relate the contentions of negligence 
supported by the evidence. 

APPEAL by defendant from Harnrnond, Judge. Judgment en- 
tered 21 January  1980 in District Court, RANDOLPH County. Heard 
in the Court of Appeals 9 October 1980. 

Plaintiff instituted this civil action to recover damages for 
personal injuries consisting of burns sustained by his decedent 
when decedent "brushed her left hand across the surface" of a stove 
displayed in a store owned and operated by defendant and located 
a t  Carolina Circle Mall in Greensboro, North Carolina. 

The following issues were submitted to and answered by the 
jury as  indicated: 

1. Was Jacqueline Hun t  injured by the negligence of the de- 
fendant? 

Answer: Yes. 

2. Did Jacqueline Hunt,  by her own negligence, contribute to 
her  injury? 
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Answer: No. 

3. What amount, if any, is the plaintiff entitled to recover from 
the defendant? 

Answer: $3,125.00 

From a judgment entered on the verdict, defendant appealed. 

Pollock, Fullenwider and Cunningham, P.A., by Bruce T. Cun- 
ningham, Jr., for plaintiff appellee. 

Fraxier, Fraxier and Mahler, by Harold C. Mahler and Pat- 
rick A. Weiner, for defendant appellant. 

WHICHARD, Judge. 

Defendant assigns error to the trial court's denial of its mo- 
tions for directed verdict a t  the conclusion of plaintiff's evidence 
and a t  the conclusion of all the evidence, and the denial of its motion 
for judgment notwithstanding the verdict. Defendant contends the 
plaintiff has shown no evidence of actionable negligence on defend- 
ant's part; and that if actionable negligence was shown, by his own 
evidence plaintiff established his decedent's contributory negli- 
gence as a matter of law. 

A motion for directed verdict under Rule 50(a) of the North 
Carolina Rules of Civil Procedure, G.S. 1A-1, and a motion for 
judgment notwithstanding the verdict under G.S. 1A-1, Rule 50(b) 
present the question whether the evidence was sufficient to entitle 
the plaintiff to have a jury pass on it. Dickinson v. Pake, 284 N.C. 
576,583,201 S.E.2d 897,903 (1974); Kellyv. Harvester Co., 278 N.C. 
153, 157, 179 S.E.2d 396,397 (1971). The question of sufficiency of 
the evidence to send a case to the jury is a question of law. The 
question presented to the appellate court in reviewing the decision 
of the trial court "is the identical question which was presented 
to the trial court by defendant's motion . . . , namely, whether the 
evidence, when considered in the light most favorable to plaintiff, 
was sufficient for submission to the jury." Kelly, 278 N.C. a t  157, 
179 S.E. 2d a t  397. The trial court should deny motions for directed 
verdict and for judgment notwithstanding the verdict when, view- 
ing the evidence in the light most favorable to the plaintiff and 
giving the plaintiff the benefit of all reasonable inferences, it finds 
"'any evidence more than a scintilla' to support plaintiff's prima 
facie case in all its constituent elements." 2 McIntosh, North Caro- 
1ina.Practice and Procedure 2d, § 1488.15 (Phillips Supp. 1970); see 
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also Gwyn v. Motors, Inc., 252 N.C. 123, 127, 113 S.E. 2d 302, 305 
(1960). In a negligence case, "[ilf the evidence in the light most 
favorable to the plaintiff, giving him the benefit of all permissible 
inferences from it, tends to support all essential elements of action- 
able negligence, then i t  is sufficient to survive the motion to non- 
suit." Lake v. Express ,  Inc., 249 N.C. 410,412,106 S.E. 2d 518,520 
(1959).' 

[I] Applying these well-established principles to the evidence ad- 
duced a t  the trial of this case, we find the following: 

Defendant's witness, Ronald Dance, an employee in the major 
appliance section of defendant's store testified tha t  defendant's 
employees had prepared a sign containing the word "HOT" which 
was "placed on the middle of the cooking surface of the stove" when 
the stove had been demonstrated. Viewing this evidence in the light 
most favorable to the plaintiff, we believe the jury could have found 
therefrom tha t  the defendant had the requisite notice that  the stove 
posed a potential hidden danger or  unsafe condition to its patrons. 
"The inviter is charged with knowledge of an unsafe or dangerous 
condition on his premises during business hours created by his own 
negligence or the negligence of an employee acting within the scope 
of his employment, or of a dangerous condition of which his employee 
has notice. "Longv .  Food Stores, 262 N.C. 57,60,136 S.E.2d 275,278 
(1964) (emphasis supplied). 

The witness Dance further  testified that  a t  the time plaintiff's 
decedent was injured the "'HOT' sign" was located on the "back 
guard" of the stove where defendant's employees customarily 
placed it "after the stove cools down:" He testified that  "[tlhere 
[were] no locking devices on [the stove's] knobs to prevent them 
from being turned on nor was there any tape or other protective de- 
vice across the knobs when the stove was not being demonstrated." 
The decedent's daughter ,  Tricia Burnett,  testified for the plaintiff 
that  she "did not see any signs or notices indicating not to touch the 
stove" a t  the time of her mother's injury. She also testified that  
"[tlhere were no ropes and cords surrounding the stove"; that  she 

The Lake case was decided prior to adoption of the North Carolina Rules of 
Civil Procedure. The reasoning of the Lake case with respect to the motion to nonsuit 
was carried forward and applied to motions for directed verdict and judgment 
notwithstanding the verdict in Kelly u. Harvester Co., 278 N.C. 153,179 S.E.2d 396 
(1971). 
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"saw no employees of the store in the immediate a rea  of the stove"; 
and that  she did not recall "any kind of indication of warning." 
Viewing this evidence in the light most favorable to the plaintiff, we 
believe the jury could have found therefrom that  even though de- 
fendant  had notice, as  set forth above, of the potential danger posed 
to its patrons by the stove, it failed to exercise ordinary care to keep 
its premises in a reasonably safe condition with regard to display of 
the stove. The jury also could have found from this evidence that  
defendant failed to exercise ordinary care to warn its patrons of the 
potential hidden danger or unsafe condition posed by the display of 
the stove. While the proprietor of a store is not an insurer of the 
safety of customers on the premises, "he does owe to them the duty to 
exercise ordinary care to keep the premises in a reasonably safe 
condition and to 'give warning of hidden perils or unsafe conditions 
in so far  as  can be ascertained by reasonable inspection and super- 
vision'." J o n ~ s  I - .  Pinehurst, I~rc., 261 N.C. 575, 578, 135 S.E.2d 580, 
582 (1964). 

On the issue of defendant's negligence, then the evidence re- 
cited above, viewed in the light most favorable to the plaintiff, 
presented a question for the jury to decide as  to whether defendant 
failed to exercise ordinary care in tha t  it failed to maintain its 
premises in a reasonably safe condition. I t  also presented a question 
for the jury as  to whether defendant's failure to warn its patrons of a 
potential hidden peril or unsafe condition on its premises consti- 
tuted a failure to exercise ordinary care for their safety. Thus, the 
t r ial  court properly denied defendant's motions for a directed ver- 
dict and for judgment notwithstanding the verdict insofar as  they 
related to the issue of defendant's negligence. 

Defendant further contends in this assignment of error that  its 
motions for directed verdict and for judgment notwithstanding the 
verdict should have been granted because the evidence established 
as a matter  of law the contributory negligence of plaintiff's dece- 
dent.  This issue, too, "necessitates an  appraisal of [the] evidence in 
the light most favorable to [plaintiff]." Moyqcx?~ I: T~cx Co., 266 N.C. 
221, 228, 145 S.E.2d 877, 883 (1966). As Justice Huskins stated in 
Rappapor t  1: Days I m ,  296 N.C.  382,250 S.E.2d 245 (1979): 

With respect to contributory negligence as a matter of 
law, '[tlhe general rule is tha t  a directed verdict for a 
defendant on the ground of contributory negligence may 
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only be granted when the evidence taken in the light most 
favorable to plaintiff establishes her negligence so clearly 
that  no other reasonable inference or conclusion may be 
drawn therefrom. Contradictions or discrepancies in the 
evidence even when arising from plaintiff's evidence must 
be resolved by the jury rather  than by the trial judge.' 

R a p p a p o r t  296 N.C.  a t  384, 250 S.E.2d a t  247 

Applying this well-established principle to the evidence ad- 
duced here, we find that  defendant's witness, Ronald Dance, testi- 
fied tha t  the stove in question was "the newest product in Mont- 
gomery Ward's line of ranges7' and "was the top of the line, was the 
best looking stove, and had the most features on it." He further  
testified that  it "was placed on the main aisle to draw attention to 
it." In describing the stove he said: "The top looks l ike n colcr~tertop,  
but  the burners  a re  marked by spiderweb patterns in the smooth 
glass top." (Emphasis  suplied.) Plaintiff's witness, Tricia Burnett,  
in her  description of the stove, stated tha t  it had "a flat ceramic 
white top with patterns of lines to indicate the burner areas." 

Viewing this evidence in the light most favorable to the plain- 
tiff, we believe the jury could have found therefrom that  a reason- 
ably prudent person under the circumstances could be attracted to 
observe the "newest product7' in the "top of the line7' of a product in 
everyday household use, especially when the product was placed on 
display in the store a t  a place and in a manner "to draw attention to 
it." Fur ther ,  especially since the top of the product looked "like a 
counter top" rather  than having clearly demarcated "eyes7'as stoves 
customarily have had, we believe the jury could have found that  a 
reasonably prudent  person under the circustances might have 
"brushed her left hand across the surface," as  plaintiff's decedent 
did,, without being cognizant of the potential danger in doing so. 

Under the evidence in this case we cannot say a s  a rrmtter qf 
law tha t  a reasonably prudent person under the circumstances 
could not have expected to be able to engage in a physical examina- 
tion of merchandise displayed for sale as  here without first testing 
the product for potential injury-inducing effects. Only a jury could 
answer the question whether under these circumstances the plain- 
tiff's decedent could reasonably have assumed tha t  the stove was, 
like other merchandise in the store, in suitable condition for physi- 
cal inspection by prospective purchasers. 
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On the issue of plaintiff's contributory negligence, then, the 
trial court properly denied defendant's motions for a directed ver- 
dict and for judgment notwithstanding the verdict. Defendant's 
first assignment of error is overruled. 

[2] Defendant also assigns error to the trial court's failure "to 
instruct the jury on the law pertaining to the duty owed to an  invitee 
by a store owner." The pertinent portion of the court's charge on the 
issue of defendant's negligence was as follows: 

Members of the jury, as I said, there are  three issues in 
this case. Let's take them one a t  a time now, the first one 
is: "Was Jacqueline Hunt injured by the negligence of the 
defendant?" On this issue, the burden of proof is on the 
plaintiff. This means that the plaintiff must prove, by the 
greater weight of the evidence, that  she suffered a per- 
sonal injury as a proximate result of the negligence of the 
defendant. Negligence is the lack of ordinary care. I t  is 
the failure to do what a reasonably careful and prudent 
person should have done, or the doing of something which 
a reasonably careful and prudent person would not have 
done, considering all the circumstances existing on the 
occasion in question. The party seeking damages as a 
result of negligence has the burden of proving not only 
negligence, but also that such negligence was the proxi- 
mate cause of the injury. Proximate cause is a real cause, 
the cause without which the claimed injury would not 
have occurred, and one which a reasonably careful and 
prudent person could foresee would probably produce 
such injury or some similar injurious result. Members of 
the jury, the plaintiff contends that you should answer 
the first issue yes. The defendant contends that you should 
answer the first issue no. If you find by the greater weight 
of the evidence that the defendant was negligent in that 
he failed to act as a reasonably prudent person would have 
acted and further find by the greater weight of the evi- 
dence that  such negligence was a proximate cause of the 
plaintiff's damages, then you should answer the first issue 
yes. If you fail to so find, or if you are  unable to determine 
where the t ru th  lies, you should answer the first issue no. 

General Statutes section 1A-1, Rule 51(a)(l) requires the trial 
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court to "declare and explain the law arising on the evidence given 
in the case." As Judge  Vaughn noted in R e d d i n g  v. Woolwor th  Co., 
14 N.C. App. 12,16,187 S.E.2d 445,447 (1972): "The decisionsof the 
Supreme Court of North Carolina are  consistently to the effect that  
a mere declaration of the law in general t e r m s . .  . is not sufficient." 

In G r i f f i n  21. W a t k i n s ,  269 N.C. 650, 153 S.E.2d 356 (1967), 
Justice Sha rp  (later Chief Justice) said for our Supreme Court: 

Fai lure to exercise due care is the failure to perform 
some specific duty required by law. To say that  one has 
failed to use due care or  tha t  one has been negligent, 
without more, is to state a mere unsupported conclusion. 
'(N)egligence is not a fact in itself but  is the legal result of 
certain facts.' (Citation omitted.) I n  h i s  charge,  the t r i a l  
,judge m u s t  tell the  j u r y  w h a t  speci f ic  ac t s  o r  omi s s ions ,  
m d e r  the p leadings  a n d  ezddence, const i tute negligence, 
t ha t  i s ,  the f a i l w e  to use  d u e  care.  

G r i f f i n ,  269 N.C. a t  654, 153 S.E.2d a t  359 (emphasis supplied). 

The instruction in G r i f f i n  was held erroneous in giving "the jury 
car te  blanche to find [the defendants] generally careless or negli- 
gent  for any reason which the evidence might suggest to them." 
Griffiin, 269 N.C. a t  654, 153 S.E.2d a t  359. 

Like the court in R e d d i n g ,  "we regret  the necessity of prolong- 
ing the litigation." R e d d i n g ,  14 N.C. App. a t  16, 187 S.E.2d a t  447. 
We are,  however, constrained to hold, as did the court there, that  the 
trial judge failed to "declare and explain the law arising on the 
evidence" a s  required by Rule 51(a) in accordance with the stand- 
a rds  established therefor by the decisions of our courts. The instruc- 
tions to the jury on the issue of defendant's negligence consisted of a 
brief summary of the evidence; a statement of the issue; a statement 
on the burden of proof; and general definitions of negligence and 
proximate cause. The trial court failed to relate the principles of 
law set forth in its instructions to the evidence in this case. I t  failed 
to specify the duties owed by defendant to plaintiff's decedent and 
the acts or omissions by defendant established by the evidence from 
which the jury could find a breach of those duties. I t  failed to relate 
the contentions of negligence supported by the evidence. See  
N.C.P.I. - Civil 805.55. Such failure is inherently prejudicial 
under the decisions of our courts. In Inves tmen t  Proper t ies  v. N o r -  
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b u m ,  281 N.C. 191, 188 S.E.2d 342 (1972), our Supreme Court 
stated, per Justice Moore: 

G.S. 1-180, as now incorporated in G.S. 1A-1, Rule 51, 
required the judge to explain and apply the law to the 
specific facts pertinent to the issue involved. A mere 
declaration of the law in general terms was not sufficient 
to meet the requirements of the statute. (Citation omitted.) 
I t  is the duty of the court, without a request for special 
instructions, to explain the law and to apply it to the 
evidence on all substantial features of the case. (Citation 
omitted.) A ,ftx i1lcr.c to d o  so c o r r s t i f ~  trs  p w j ~ d i c i a l  c . r ro~  
,fo?. ? ( ' I /  icl? f h ~  c ~ ~ ~ I ' ~ c I ' c c /  port!j i s  ~ ? ? f i f l d  f o  (1 ~ I C W  ti ' iul. 

I Y I I ' C S ~ W ~ H ~  P?vprr t i r s ,  281 N.C.  a t  197,188 S.E.2d a t  346 (emphasis 
supplied). 

Because of the failure of the trial court to declare and explain 
the law arising on the evidence in the case as required by Rule 51(a) 
in accordance with the standards established in the decisions cited 
and other decisions of the appellate courts of North Carolina, there 
must  be a new trial. 

New trial. 

Judges CLARK and WEBB concur 

J. B. OAKLEY v. J. D. LITTLE,  SR. 

No. 803SC247 

(Filed 2 December 1980) 

Uniform Commercial Code 5 37.7- sale of investment securities - statute of 
frauds - insufficient writing 

In an  action to recover damages for defendant's breach of a contract for the 
sale of investment securities to plaintiff, the evidence on motion for summary 
judgment was insufficient to show a writ ing signed by defendant showing that  
the parties had entered intoa bindingcontractwithin the purview of G.S. 25-8-319 
where plaintiff's complaint alleged tha t  defendant agreed to purchase half of the 
stock of a corporation and to sell half of this stock to plaintiff; plaintiff agreed to 
execute a note and deed of t rus t  for the purchase price and to purchase term life 
insurance on his own life when defendant so requested; plaintiff presented notes 
which defendant allegedly gave plaintiff dur ing a discussion of the proposed 
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transaction, but  these notes were not signed by defendant and were merely 
evidence of negotiations toward a contract in the future;  and plaintiff presented 
an  insurance policy on plaintiffs life which was signed by defendant, since 
plaintiff's documents, even if read together, constitute no more than proof of 
tentatlye negotiations in an  effort to reach a contract in the future,  and the 
insurance policy simply shows tha t  some s tep  was taken toward the agreement. 

APPEAL by plaintiff from Strickland, Judge .  Order entered 24 
January  1980 in Superior Court, PITT County. Heard in the Court of 
Appeals 16  September 1980. 

This action was instituted to recover damages allegedly caused 
by defendant's breach of a contract between him and plaintiff for 
the purchase of investment securities. Plaintiff claims that  defend- 
an t  agreed in this alleged contract to sell him one-fourth of the 
shares of stock of General Heating, Inc., a corporation located in 
Greenville, North Carolina. In his complaint plaintiff alleged that  
defendant, who already owned one-half of the stock in General 
Heating, Inc., agreed to purchase the remainder of the stock from 
its owner, T. J .  Morris, and,  in turn  sell one-half of this newly 
acquired stock to plaintiff, the transaction resulting in plaintiff's 
acquir ing a one-fourth interest in the corporation. In return for the 
stock, plaintiff agreed to execute a promissory note to the defendant 
for the purchase price of $62,500. He agreed to secure this note with 
a second deed of t rust  on his home and a pledge of the stock he was to 
acquire from defendant. To further  secure the note plaintiff also 
agreed to purchase te rm life insurance on his own life when defend- 
an t  so requested. He alleged that  defendant subsequently did re- 
quest tha t  he buy the life insurance and tha t  he complied with this 
request. Plaintiff claimed tha t  he was ready to perform his par t  of 
the agreement but  that  defendant refused to transfer the stock in 
question to him. 

Defendant's answer denied all allegations of the complaint 
with the exception of the allegation of residence, and included a 
motion for dismissal pursuant to G.S. 1A-1, Rule 12(b)(6), and a 
demand for a jury trial. 

On 8 November 1979, defendant moved for summary judg- 
ment  on the grounds that  there was no genuine issue of any material 
fact and tha t  defendant was entitled to judgment as a matter of law. 
Plaintiff and defendant each filed affidavits with the court. In 
addition to these affidavits, the court considered the depositions of 
both parties, and  plaintiff's exhibits Nos. 1 and 2 (hereinafter des- 
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cribed). At the hearing on this motion, the court heard the testi- 
mony of defendant's insurance agent, J. D. McLawhorn, Sr.  The 
trial judge granted defendant's motion for summary judgment, and 
from the entry of the order allowing the motion plaintiff appeals. 

Williamson, Herrin and Stokes, by Mickey A. Herrin, for plain- 
tiff appellant. 

James, Hite, Cavendish and Blount, by M. E. Cavendish, for 
defendant appellee. 

MORRIS, Chief Judge. 

Appellant contends generally that the trial court erred by 
granting defendant's motion for summary judgment. Under G.S. 
1A-1, Rule 56, summary judgment shall be rendered if the trial 
court determines from a consideration of the pleadings, d e p ~ s i -  
tions, and affidavits that  there is no genuine issue as to any material 
fact and that  any party is entitled to judgment as a matter of law. 
Summary judgment allows quick and final disposition of claims 
where there is no real question as to whether plaintiff should 
recover, or where the defendant has established a complete defense. 
Here it appears the latter is the case. Defendant had a complete 
defense in the statute of frauds. 

Plaintiff failed to produce a writing sufficient to show a con- 
tract between him and defendant. 

The sale of investment securities is governed by Article Eight 
of the Uniform Commercial Code. G.S. 25-8-319 is the statute of 
frauds applicable to such transactions in North Carolina. 

Section (a) of that  statute states: 

A contract for the sale of securities is not enforceable by 
way of action or defense unless 

(a) There is some writing signed by the party against 
whom enforcement is sought or by his authorized agent 
or broker sufficient to indicate that  a contract has been 
made for sale of a stated quantity of described securities 
a t  a defined or stated price. 

To be sufficient to comply with the requirements of this stat- 
ute the writing must (1) evidence a contract for the sale of invest- 
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ment securities, (2) be signed by the party against whom enforce- 
ment is sought, and (3) contain terms stating the quantity and price 
of the securities. The essential point of these basic requirements is 
that  the written memorandum be reasonably sufficient to prove the 
existence of a contract obligating the defendant to buy or sell invest- 
ment securities. 

Plaintiff's exhibit No. 1 consists of two pages of notes that de- 
fendant allegedly gave plaintiff during a discussion of the proposed 
transaction. The notes are entitled "Outline of Proposed Sale." They 
disclose many of the important terms, including the price and 
quantity, of the proposed transaction. Since there is no evidence 
that  this document was signed by defendant, it cannot, standing 
alone, fulfill the requirements of the statute of frauds. Plaintiff's 
exhibit No. 2 consists of a Pilot Life insurance policy in the amount 
of $65,000. Plaintiff is listed as the insured, and defendant is named 
as the beneficiary of the policy. The signatures of both plaintiff and 
defendant appear on the policy. Defendant is listed as the owner of 
the policy and he is designated as "Business Partner". Presumably, 
this label refers to plaintiff. 

There are  few cases construing the statute of frauds appli- 
cable to the sale of investment securities. Prior decisions involving 
the construction of the statute of frauds applicable to the sale of 
goods, U.C.C. $ 2-201, are instructive in determining the correct 
application of G.S. 25-8-319. Where there are  similar provisions in 
these two statutes of frauds the courts should give a similar con- 
struction to both. The intent of the draftsmen of the Code was to 
make the investment securities provision conform to the policy 
underlying the statute of frauds of Article Two. Official Comment, 
G.S. 25-8-319; 3 Anderson, Uniform Commercial Code 5 8-319:3 (2d 
ed. 1971). 

G.S. 25-2-201 does not require a writing which embodies all of 
the essential and complete terms of a contract. However, it does 
require some good writing sufficient to indicate that a definite 
contract for the sale of goods has been made. Where writings only 
represent negotiations for agreements to be made in the future the 
courts have held under U.C.C. 5 2-201 that they were not binding 
contracts. In re  Flying W. A i r w a y s ,  I?zc., 341 F .  Supp. 26 (D.C. Pa. 
1972) [where the Court said: "[Allthough the statute of frauds will 
permit the piecing together of memoranda to establish the t e rms  of 
the contract, nevertheless, it is essential, in order to satisfy the 
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statute of frauds, that  the 'signed memoranda,' standing alone, 
acknowledge the existence of a'contractual status.' Oswald I-. Allen, 
417 F. 2d 43,46 (2d Cir. 1969)."] 341 F. Supp. a t  72. See also Arcuri 
v. Weiss, 198 Pa. Super. Ct. 506, 184 A. 2d 24 (1962). 

Applying this reasoning to the instant case it appears that 
plaintiff's exhibits a re  insufficient to show a contract for the sale of 
the stock, because they merely represent tentative negotiations. 

Plaintiff's exhibit No. I, although it does contain the necessary 
price and quantity terms, cannot be construed as a binding final 
contract. This document was only a working tool used by plaintiff 
and defendant in their discussions of a possible agreement. The 
f irs t  sentence of these notes labeled them "Outline of Proposed Sale 
of the Interest of T. J. Morris in General Heating, Inc. with addi- 
tional transactions regarding the ultimate disposition of such 
interest and Mr. Morris' affiliation with the Company." This docu- 
ment  is merely evidence of plaintiff's and defendant's negotiations 
toward the completion of a contract in the future. 

Plaintiff's deposition taken on 7 September 1979 further sub- 
stantiates the conclusion that  his exhibit No. 1 was only tentative. 
While being deposed plaintiff stated that  there was nothing in 
wri t ing except some notes he took when they discussed the transac- 
tion, t ha t  i t  was understood tha t  Little would have a document 
drafted by his attorney to be submitted to him and reviewed by all 
of them, but  that  that  document was never drafted. This testimony 
clearly shows that  plaintiff and defendant had not come to a final 
agreement concerning the purchase of this stock. Furthermore, 
defendant's signature does not appear  on the notes to which he 
referred, so standing alone they do not constitute an enforceable 
contract. 

Plaintiff argues that  if both of his exhibits a re  considered to- 
gether  they are  sufficient to satisfy G.S. 25-8-319(a). Exhibit No. 2 
consists of the life insurance policy on plaintiff's life which is signed 
by the defendant. This policy u7as purchased pursuant to the re- 
quirements of the transaction discussed by the plaintiff and defend- 
an t  and recorded in their notes. Even if both of plaintiff's docu- 
ments a r e  read in conjunction, they constitute no more than proof of 
tentative negotiations in an  effort to reach a contract in the future. 
The insurance policy simply shows that  some step was taken toward 
agreement. I t  does not show tha t  plaintiff and defendant had en- 
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tered into a binding contract. Protective measures such as taking 
out te rm insurance on the life of a debtor may often be taken by a 
noteholder prior to a final agreement on the transaction. Plaintiff 
admits  in his brief that  partial performance of an  alleged contract 
is not sufficient to remove that  contract from the statute of frauds. 

These two writings, whether considered alone or together, do 
not evidence anything more than preliminary negotiations. They do 
indicate that  business was being transacted between plaintiff and 
defendant, but  the transaction of business alone is not sufficient to 
show tha t  a contract was made. Fo r  these reasons we do not believe 
tha t  there was a writing sufficient to satisfy the requirements of 
G.S. 25-8-319(a). 

Plaintiff contends that  even if these writings a re  insufficient 
to meet the requirements of G.S. 25-8-319(a), there a re  facts which 
br ing  the case within G.S. 25-8-319(d). Section (d) has the effect of 
making even an  oral contract for the sale of investment securities 
enforceable if the party against whom the contract is sought to be 
enforced makes a judicial admission of the existence of that con- 
t ract .  Any admission of such a contract would necessarily have to 
include a statement of the price and quantity terms. 

We have examined the record and found no instances where 
defendant admitted that  he and plaintiff had entered into a con- 
t rac t  for the sale of these securities. Defendant's references in his 
deposition to the alleged agreement between him and plaintiff a re  
all in te rms of a tentative or incomplete agreement. These are  
insufficient to constitute the judicial admission by the defendant of 
a contract. 

For  these reasons we find tha t  there was no genuine issue of 
any material fact. Defendant amply demonstrated a complete 
defense of the statute of frauds. The trial court was correct in 
rendering its judgment as a matter of law. 

Affirmed. 

Judges HEDRICK and WHICHARD concur. 
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HERITAGE COMMUNITIES O F  NORTH CAROLINA, INC. v.POWERS, INC. 
AND JON S. HARDER 

No. 8015SC310 

(Filed 2 December 1980) 

1. Esta tes  § 2- deed  of t r u s t  conveying dominan t  estate a n d  easement  - 
servient owner 's  acquisition of equi table  interest  i n  dominan t  estate a n d  
easement  - no m e r g e r  

An outstanding deed of trust ,  conveying a dominant estate and that estate's 
appurtenant easement over the servient estate, creates such an intermediate 
estate as will defeat application of the doctrine of merger when the legal owner of 
the servient estate acquires the equitable interest in the dominant estate and its 
appurtenant easement. 

2. Easements  § 5.3- in tent  of par t ies  to recognize easement  - easement  by 
implication - j u r y  issues - s u m m a r y  judgmen t  imprope r  

In plaintiffs action to establish its r ight to a60  foot roadway easement across 
defendant's adjoining t rac t  of land, issues were raised by the evidence as to 
whether the t rue  intent of the parties was to reserve the disputed easement to the 
original grantor a t  the time of conveyance of the second tract  to defendants and as 
to whether an  easement by implication was reserved to the original grantor when 
it conveyed the second tract  to defendants, and the trial court erred in entering 
summary judgment for defendants where the evidence tended to show that,  prior 
to execution of the deed from original grantor to defendants, the parties' agree- 
ment to sell and purchase certain properties included provisions that  the tract  
would be conveyed clear of all liens and encumbrances except visible easements 
and that title to the property would be subject to certain matters referred to in a 
previously conducted title search; two of the matters in the title search referred to 
a 60 foot right of way for ingress and egress; plaintiff produced a number of 
affidavits of persons to the effect that Lake View Lane (apparently a road or 
street  running over the disputed easement) was in use as a means of ingress and 
egress to apartment units located on the first tract  a t  the time the second tract  
was conveyed to defendants; a t  the t ime of the conveyance of the second t rac t  by 
the original owner to defendants, the disputed easement had been so long con- 
tinued and so obvious and manifest a s  to show it was meant to be permanent; and 
the easement was necessary to the beneficial enjoyment of the land retained by 
the original owner a t  the time of the conveyance to defendants. 

APPEAL by plaintiff from Battle, Judge. Judgment entered 20 
November 1979 in Superior Court, ORANGE County. Heard in the 
Court of Appeals 6 October 1980. 

Plaintiff landowner brought this action pursuant to G.S. 41-10 
to establish its r ight  to a n  easement across defendant's adjoining 
t rac t  of land. In its complaint, plaintiff alleged that  it is theowner of 
a 22.41 acre t rac t  of land in Orange County (first tract) and that  
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defendants own an  adjacent 22.61 acre t rac t  (second tract),  which is 
crossed by a sixty foot easement for ingress, egress, and regress to 
plaintiff's property. There a re  apartment  buildings located on 
plaintiff's t ract  and the easement is necessary for some of plaintiff's 
tenants  to have ingress and egress. Defendants have threatened to 
block the easement and deny its use to plaintiff and plaintiff's 
tenants. Without the use of the easement, plaintiff would have to 
remove an  apartment  building in order to provide ingress and 
egress for some of its tenants. 

I n  their answers defendants alleged that  plaintiff's tenants 
illegally used a sixty foot private road across defendants' t rac t  and 
alleged tha t  defendants have requested that  plaintiff and its 
tenants cease using said private road. Defendants also denied tha t  
plaintiff had a r ight  or  entitlement to the easement and admitted 
tha t  defendants had threatened to barricade the r ight  of way. 

Both parties moved for summary judgment. The affidavits, 
exhibits, stipulations and pleadings considered by the trial judge in 
ruling on the two motions show that  the two adjacent t racts  of land 
were both initially owned in 1971 by Valley Forge Corporation. On 
1 December 1972, Valley Forge conveyed the first t ract  to Brandy- 
wine Associates together with a sixty foot easement across the 
adjoining second tract ,  for purposes of ingress, egress and regress 
across the second t rac t  to State  Road 1009. On 28 November 1973, 
Brandywine Associates reconveyed the first t ract  and the easement 
back to Valley Forge. This deed provided tha t  the conveyance was 
made 

UNDER AND SUBJECT to a certain Deed of Trust  by 
Brandywine Associates to W. P. Sandridge, Jr., Trustee, 
dated December 28, 1972, and filed on December 29, 
1972 in the Orange County Registry.  . . . 
Valley Forge's second tract ,  the servient t ract  burdened by the 

easement described in the 1972 conveyance to Brandywine, was 
held by Valley Forge from 1971 until 25 August 1977 a t  which time 
Valley Forge conveyed the second tract  to defendants. This deed 
contained no express reservation of the easement. 

On 27 October 1977, Valley Forge conveyed the first t rac t  to 
plaintiff. This deed expressly included in the conveyance the sixty- 
foot easement described in the 1972 deed to Brandywine. 
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In  its judgment granting defendants' motion for summary 
judgment, the trial court held inter alia that plaintiff has no right, 
title, easement or other interest in the property of the defendants. 
Plaintiff appealsfrom entry of judgment for defendants and denial 
of its motion. 

Graham & Cheshire, by Lucius M. Cheshire and D. Michael 
Parker, for plaintiff appellant. 

Powe, Porter & Alphin, b y  N.A. Ciompi, for defendant 
appellees. 

WELLS, Judge. 

[I]  The first question to be determined in this appeal is whether 
the easement granted by Valley Forge to Brandywine was de- 
stroyed through operation of the doctrine of merger when the dom- 
inant estate (first tract) was reconveyed to Valley Forge, as con- 
tended by the defendants. 

Merger occurs 

when the owner of one of the estates, dominant or ser- 
vient, acquires the other, because an owner of land can- 
not have an easement in his own estate in fee, for the plain 
and obvious reason that in having. . . the full and unlim- 
ited right and power to make any and every, possible use 
of the land . . . all subordinate and inferior derivative 
rights are necessarily merged and lost in the higher 
right. 

Patrick v. Insurance Co., 176 N.C. 660,670,97 S.E. 657,661 (1918); 
28 C.J.S. Easements 5 57(a), a t  720-21 (1941). For the doctrine to 
operate there must be no intermediate estates of other parties in the 
property that  would interfere with the owner's unlimited right and 
power to make any and every possible use of the land. See Trust Co. 
n. Watkins, 215 N.C. 292,297, 1 S.E. 2d 853, 857 (1939); 28 C.J.S. 
Easements 5 57(b), a t  721 (1941). 

The evidence shows that the re-conveyance from Brandywine 
to Valley Forge of the first tract and its appurtenant easement was 
made subject to a pre-existingdeed of trust. There is noevidence in 
the record to show that this deed of trust was cancelled prior to the 
date of the conveyance of the second tract from Valley Forge to the 
defendants. 
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Plaintiff argues that: (1) the interest of the trustee under a 
deed of t rus t  is sufficient to prevent the operation of the doctrine of 
merger ,  and,  (2) summary judgment based on the merger  doctrine 
is improper when the evidence shows that  a t  the time of acquisition, 
the property was subject to an  outstanding deed of trust.  

Under North Carolina law the estate of a trustee in a deed of 
t ru s t  is a determinable fee. S i m m  1;. Hawkins, 1 N.C. App. 168, 
170,160 S.E.  2d 514,515 (1968); Webster, Real Estate  Law in North 
Carolina 5 229, a t  272 (1971); see also Elmore 21. Austin, 232 N.C. 13, 
21, 59 S.E.  2d 205, 211 (1950); 59 C.J.S. Mortgages 5 367, a t  524 
(1949). 

We hold, therefore, t ha t  an  outstanding deed of t rust ,  convey- 
ing  the dominant estate and that  estate's appurtenant  easement 
over the  servient estate, creates such an intermediate estate as  will 
defeat application of the doctrine of merger  when the legal owner of 
the servient estate acquires the equitable interest in the dominant 
estate and its appurtenant easement. 

The  doctrine of merger  will not be applied where to do so 
would be detrimental to the rights of the holder of an  intervening 
estate. 31 C.J.S. Estates 5 124, a t  225-26 (1964). 

[2] Another issue to be resolved in this case arises upon the evi- 
dence before the trial court. Although the deed conveying the 
second t r ac t  from Valley Forge  to defendants contained no express 
reservation of the disputed easement, the metes and bounds de- 
scription in the deed was followed by a reference to a recorded plat 
of the property. I t  is settled law tha t  a m a p  or plat referred to in a 
deed becomes a par t  of the deed as if i t  were written therein. 
Kaperonis 1;. Highway Commission, 260 N.C. 587,598,133 S.E. 2d 
464, 471-72 (1963). The effect of such reference to a plat is to 
incorporate i t  into the deed a s  par t  of the description of the land 
conveyed. The plat referred to in the subject deed depicts the dis- 
puted easement by lines and distances, the a rea  being labeled "Pri- 
vate 60' RWY". This constitutes some evidence tha t  the grantor 
may have intended to reserve a private r ight  of way of sixty feet as  
depicted on the plat. 

I t  thus appears  that  the language in the deed leaves a question 
or  doubt a s  to the intent of the parties regarding the reservation of 
the  disputed easement. In order  to ascertain tha t  intent,  i t  is proper 
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to consider the situation of the parties and the situation dealt with at  
the time of the conveyance. See Reed 7:. Elmore, 246 N.C. 221,224,98 
S.E. 2d 360, 362 (1957), and cases cited therein. 

Prior  to the execution of the deed from Valley Forge to defend- 
ants, the parties entered into an  agreement to sell and purchase 
certain properties, including the second tract.  The agreement 
included the following two provisions: that  the second tract  would 
be conveyed "clear of all  liens and encumbrances, except visible 
easements"; and tha t  the title to the property would be subject to 
certain matters  referred to in a previously conducted title search. 
Two of the matters  in the title search referred to a sixty foot r ight  of 
way for ingress and egress. On the point of "visible easements" on 
the property, plaintiff produced the affidavits of a number of per- 
sons to the effect tha t  Lake View Lane (apparently a road or street 
running over the disputed easement) was in use as  a means of 
ingress and egress to apartment  units located on the first tract,  a t  
the time the second t rac t  was conveyed to defendants. These cir- 
cumstances constitute additional evidence that  the parties to the 
conveyance to defendants may have intended that  the easement be 
reserved to the grantor. 

Plaintiff's evidence was sufficient, also, to raise an  issue as  to 
whether an easement by implication may have been reserved to 
Valley Forge. Plaintiff's evidence tends to show that  a t  the time of 
the conveyance of the second tract  by Valley Forge to defendants, 
the disputed easement had been so long continued and so obvious 
and manifest a s  to show it was meant  to be permanent; and tha t  the 
easement was necessary to the beneficial enjoyment of the land 
retained by Valley Forge a t  the time of the conveyance to defend- 
ants. See McGee u. McGee, 32 N.C. App. 726,233 S.E.  2d 675 (1977). 
See also Oliver v. E m u l ,  277 N.C. 591,178 S.E.  2d 393 (1971) and 
Glenn, Implied Easements i n  the North Carolina Courts: A n  Essay 
on the Meaning of "Necessary", 58 N.C.L. Rev. 223 (1980). 

Summary judgment may properly be entered only when i t  is 
established tha t  there is no genuine issue of material fact in the case 
and tha t  the moving party is entitled to judgment as  a matter of law. 
Trust Co. c. Creasy, 301 N.C. 44, 50, 269 S.E. 2d 117, 121 (1980); 
Kessing?.. Mortgage Corp., 278 N.C. 523,180 S.E.2d 823 (1971). The 
moving party has the burden of clearly establishing by the record 
properly before the court the lack of any triable issues of fact. Trust 
Co. 71. Creasy, supra; Page 21. Sloan, 281 N.C. 697,190 S .E.  2d 189 
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The triable issues of fact in this case a re  as  follows: whether 
there was outstanding such a n  intervening estate a s  to defeat the 
operation of the doctrine of merger  of estates; whether the t rue  
intent of the parties was to reserve the disputed easement to Valley 
Forge a t  the time of conveyance of the second tract  to defendants; 
and whether an  easement by implication was reserved to Valley 
Forge when it conveyed the second tract  to defendants. Summary 
judgment was therefore improvidently entered, and, accordingly, 
there must be a new trial. 

New trial. 

Chief Judge  MORRIS and Judge  VAUGHN concur 

LAWRENCE NORMAN ANDHOWARD NORMAN, T/A NORMAN'S MARKET; 
A N D  BETTY N. WESTMORELAND v. ROYAL CROWN BOTTLING COM- 
PANY, INC., A N D  WILLIE L E E  FOWLER 

No. 8026DC500 

(Filed 2 December 1980) 

Automobiles 5 105.1- employee d r iv ing  delivery t r u c k  - liability of employer  
f o r  d a m a g e  - directed verdic t  f o r  employer  imprope r  

In an  action to recover for damages to plaintiffs' store building and car 
where the evidence tended to show that  defendant's employee was driving 
defendant's delivery truck and making deliveries to plaintiffs' store and that the 
truck hit  one plaintiff's car  and pushed it into the side of plaintiffs'store, the trial  
court erred in directing verdict for defendant employer, since plaintiffs conclu- 
sively showed defendant employer's ownership of the truck, and G.S. 20-71.1 
essentially provides that  proof of ownership of a motor vehicle by one not the 
driver makes out a prima facie case of agency of the driver for the owner a t  the 
time of the driver's negligent act  or omission. 

APPEAL by plaintiffs from Brown, Judge. Judgment entered 
14 Janua ry  1980 in District Court, MECKLENBURG County. Heard 
in the Court of Appeals 13  November 1980. 

Plaintiffs Lawrence and Howard Norman, t rading a s  Nor- 
man's Market,  filed a complaint seeking recovery for damage to 
their store building. They alleged tha t  the defendant Fowler was an  
employee and agent of Defendant Royal Crown Bottling Company, 
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Inc. (Royal Crown). While acting within the scope of that  employ- 
ment  and with the consent and permission of his employer, Fowler 
negligently drove Royal Crown's delivery truck into the side of 
Norman's building. Plaintiffs sought damages in the amount of 
$600, later  amended to $1,000, plus reasonable attorney's fees pur- 
suant  to G.S. 6-21. 

Defendant Royal Crown answered, admitted ownership of the 
t ruck  and tha t  on the day in question, the t ruck was in the process of 
delivering beverages to Norman's Market,  but  denied liability. 
Royal Crown cross-claimed against Fowler for indemnity. Fowler 
did not answer or  otherwise plead. Betty Westmoreland was 
allowed to intervene a s  a party plaintiff. I n  her complaint, she 
alleged tha t  Fowler, while driving Royal Crown's truck, negli- 
gently s truck and damaged her  car  which was parked a t  Norman's 
Market.  Westmoreland sought damages of $900, later amended to 
$1,000. Royal Crown answered her complaint, admitted ownership 
of the t ruck and tha t  it was in the process of delivery of beverages to 
Norman's Market  on the day in question, but  denied liability. 
Fowler did not answer or  otherwise plead to the complaint. Royal 
Crown cross-claimed against Fowler, seeking indemnity. 

The action was tried before a jury. A t  the close of the plaintiffs' 
evidence, the trial court granted Royal Crown's motions for a 
directed verdict a s  to each plaintiff. The  tr ial  court granted both 
plaintiffs' motions for a directed verdict against Fowler and 
entered judgment against him for damages in the amounts of 
$1,000 to Lawrence and Howard Norman and $1,000 to Betty 
Westmoreland, and attorney's fees in the amount of $1,200. Plain- 
tiffs have appealed from the trial court's grant ing  of Royal Crown's 
motions for a directed verdict. 

Myers ,  R a y  & Myers ,  by  R. Lee Myers ,  for plainti f f  appellants.  

Golding, Crews,  Meekins ,  Gordon & G r a y ,  by  Robert L. 
Burchette, for  defendant appellee. 

WELLS,  Judge. 

On a motion for directed verdict a t  the close of the plaintiff's 
evidence in a jury case, the evidence must  be taken as t rue and 
considered in the light most favorable to plaintiff. The motion may 
be granted only if, as  a matter  of law, the evidence is insufficient to 
justify a verdict for the plaintiff. All the evidence which tends to 
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support  plaintiff's claim must  be taken a s  t rue  and viewed in the 
light most favorable to it, giving it the benefit of every reasonable 
inference which may legitimately be drawn therefrom. Home Prod- 
ucts Corp. zl. Motor Freight, Inc., 46 N.C. App. 276,277,264 S.E. 2d 
774, 775, disc. rev. denied, 300 N.C. 556,270 S.E. 2d 105 (1980). 

I n  the case subjudice, plaintiffs'evidence was substantially as  
follows. In  its answer, Royal Crown admitted ownership of the 
t ruck  and tha t  i t  was in the process of making  a delivery to Nor- 
man's Market.  In plaintiffs' request for admissions, Royal Crown 
admitted tha t  defendant Fowler was its employee on the day in 
question and tha t  it was the registered owner of the truck. Lawrence 
Norman testified tha t  on the day in question, Mr .  West and Mr. 
Fowler delivered RC cola drinks to Norman's Market. Both men 
went to the t ruck to get the order up  and both men came back with 
hand trucks. West started putting the drinks in the racks. Fowler 
went  ouside to ge t  more drinks. Someone came in the store and told 
Norman to come outside. When he went outside, he observed that  
his sister's (plaintiff Westmoreland) ca r  had been rammed in the 
back and pushed into the side of his building. The truck was pulled 
away from the  car .  The r ea r  end of it was torn u p  and the car  was 
sitting almost in the building. He saw Fowler standing in the area. 
H e  asked Fowler what  he had done to the ca r  and the building. 
Fowler responded that  he did not think he had done any damage to 
the place, tha t  his bumper got hung up, but  he did not think he had 
damaged the car .  Norman testified a s  to damage to the wall of the 
building and to a cooler inside the building. Plaintiff Westmore- 
land testified tha t  on the day in question she was working a t  the 
market  when West and Fowler made the delivery. As a result of 
someone's statement to her, she went outside and saw her car 
crushed into the building. She saw Fowler. Fowler later came by 
the check-out counter and said to her "I'm sorry I hit  your car." She 
testified a s  to damage to her car.  

This evidence, viewed in the light most favorable to plaintiffs, 
tends to negate any inferences of vehicular failure. The truck was in 
use for deliveries and was driven to Norman's Market. Fowler was 
engaged in normal physical activity before and after  the event, 
hence, any inference of seizure or fainting on his pa r t  is negated. 
Fowler admitted striking Westmoreland's car.  I t  was a clear day 
and the collision occurred in a parking lot. Such evidence of a driver 
of a motor vehicle striking stationary objects with the vehicle under 
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such circumstances establishes the more reasonable probability 
t ha t  the collision was caused by the negligence of the driver. See 
Greene C. Nichols, 274 N.C. 18, 161 S.E. 2d 521 (1968). 

We hold that  plaintiffs' evidence established prima facie the 
negligence of Fowler, proximately causing plaintiffs'damage. I t  is 
evidence upon which the jury could, but  need not, infer that  Fowler 
negligently operated the t ruck and tha t  such negligence was the 
proximate cause of plaintiffs' injury and damage. 

On the issue of agency, plaintiffs conclusively showed Royal 
Crown's ownership of the truck. As was explained by this court in 
Scallon c. Hooper, 49 N.C. App. 113,270 S.E.  2d 496 (1980), G.S. 
20-71.1' essentially provides tha t  proof of ownership of a motor 
vehicle by one not the driver  makes out aprima facie case of agency 
of the driver for the owner a t  the time of the driver's negligent act  or 
omission. Plaintiffs' evidence in the case sub judice was clearly 
sufficient to take the case to the jury on agency. 

Plaintiffs a r e  entitled to a new trial. We note, however, tha t  
the judgments entered against Fowler a r e  resjudicata to the extent 
tha t  those judgmentsestablish the maximum amounts which plain- 
tiffs may recover against Royal Crown on re-trial. Pinnix v. Griffin, 
221 N.C. 348,350-51,20 S.E. 2d 366 (1942). 

New trial. 

Judges VAUGHN and MARTIN (Robert) concur. 

520-71.1 Registration evidence of ownership; ownership evidence of defend- 
ant's responsibility for conduct of operation. - (a) In all actions to recover damages 
for injury to the  person or to property or for the death of a person, arising out  of a n  
accident or collision involving a motor vehicle, proof of ownership of such motor 
vehicle a t  the t ime of such accident or collision shall be prima facie evidence tha t  said 
motor vehicle was being operated and  used with the authority, consent, and knowl- 
edge of the owner in the very transaction out of which said injury or cause of action 
arose. 

(b) Proof of theregistration of a motor vehicle in the name of any person, f irm, or 
corporation, shall for the purpose of any such action, be prima facie evidence of 
ownership and tha t  such motor vehicle was then being operated by and under the 
control of a person for whose conduct the owner was legally responsible, for the 
owner's benefit, and within the course and scope of his employment. 
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STATE O F  NORTH CAROLINA v. FRANK M.  BOLTINHOUSE 

No. 8012SC523 

(Filed 2 December 1980) 

1. Cr imina l  L a w  5 91- Speedy  T r i a l  Ac t  - no probable  cause  - n e w  c h a r g e  - 
t ime  of commencemen t  of limitation period 

Where there was a finding of no probable cause on a charge of feloniously 
receiving stolen property, the period of time within which trial on a new charge of 
felonious possession of the same stolen property must commence under G.S. 
15A-701(a1)(3) began to run from the date of defendant's indictment on the new 
charge rather than from the date of his arrest  on the original charge. 

2. Receiving Stolen Goods 5 5.1- felonious possession of stolen goods - purpose  
of resale - sufficient evidence 

The State's evidence in a prosecution for felonious possession of stolen prop- 
erty was sufficient for the jury to find that  defendant possessed the stolen items 
"for a dishonest purpose of resale" where it tended to show that  the stolen 
property was located by its rightful owners a t  a pawn shop operated by defend- 
ant ;  defendant was extensively involved with a theft r ing and often directed the 
actual perpetrators of the thefts a s  to which houses they should break and enter; 
the perpetrators then brought the stolen goods to defendant's home where 
defendant purchased them for resale; and defendant, rather than the corporation 
which employed him a t  the pawn shop, possessed the stolen items. 

3. Receiving Stolen Goods 5 7- possession of stolen goods - thef t  by  b r e a k i n g  
a n d  en te r ing  - felony wi thout  r e g a r d  to value  

Defendant's possession of stolen goods knowing them to hare been stolen by a 
breaking and entering constituted a felony without regard to the value of the 
stolen property. G.S. 14-72(c). 

4. Cr imina l  L a w  5 102.6- ju ry  a r g u m e n t  - impor t ance  a n d  implications of 
case  

Defendant was not prejudiced by the prosecutor's argument "that the case 
was important and had wide-ranging implications" since the comment was not 
abusive or inflammatory and did not suggest impermissible conclusions to the 
jury, and the court on its o y n  motion sustained its objection to the comment and 
instructed the jury to disregard it. 

5 .  Cr iminal  L a w  5 102.6- ju ry  a r g u m e n t  - jury's use of "sixth sense" 
Defendant was not prejudiced by the prosecutor's jury argument that  the 

jury should "use their  sixth sense" to find the facts where the trial  court 
instructed the jury to follow the court's instructions and not be guided by what the 
attorneys argued to them. 

APPEAL by defendant from Martin, Judge. Judgment entered 
9 January 1980 in Superior Court, CUMBERLAND County. Heard in 
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the Court of Appeals 14 October 1980. 

Defendant was arrested pursuant to a warrant  issued 24 May 
1979 charging tha t  he "did unlawfully, willfully, and feloniously 
receive and have . . . the personal property of Elizabeth Jones, 
having a value of about $11,105.18, knowing and having reasonable 
grounds to believe the property to have been feloniously stolen, 
taken and carr ied a w a y .  . . ." On 5 September 1979 a finding of no 
probable cause was entered on the charge. On 24 September 1979 
defendant was indicted for the felonious possession, in violation of 
G.S. 14-71.1, of the same stolen property which was the subject of 
the24 May 1979 warrant .  Defendant's trial on the charge contained 
in the 24 September 1979 indictment commenced 7 January  1980. 
The jury found defendant guilty of felonious possession of stolen 
property. 

From a judgment of imprisonment, defendant appeals. 

Other facts necessary to consideration of the errors  assigned 
will be set forth in the opinion. 

Attorney General Edmisten, by Special Deputy Attorney Gen- 
eral A n n  Reed, for the State. 

Downing, David, Vallery, Maxwell and Hudson, by  Edward J. 
David, for defendant-appellant. 

WHICHARD, Judge. 

[I] By his f i rs t  assignment of error  defendant contends the trial 
court erred in denying his motion to dismiss the indictment for the 
State's failure to afford him a speedy tr ial  in accordance with G.S. 
15A-701. 

G.S. 15A-701(a1)(3) provides: 

When a charge is dismissed, other than under G.S. 
15A-703, or  a finding of no probable cause pursuant to 
G.S. 15A-612, and the defendant is af terward charged 
with the same offense or  an  offense based on the same 
act  or  transaction or  on the same series of acts 6r  
transactions connected together or constituting parts 
of a single scheme or  plan, [his trial shall commence 
within 120 days from the date tha t  the defendant was 
arrested, served with criminal process, waived a n  
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indictment, or was indicted, whichever occurs last, for 
the original charge.' 

Defendant contends that  the 24 May 1979 warrant  charged 
him with receiving and having the same stolen goods which were 
the subject of his 24 September 1979 indictment for felonious pos- 
session; t ha t  he was therefore "afterward charged [in the 24 Sep- 
tember 1979 indictment] w i th .  . . an  offense based on the same act 
or transaction or  on the same series of acts or transactions"(as were 
involved in the 24 May 1979 arrest  warrant)  within the meaning of 
that  phrase as  used in G.S. 15A-701(a1)(3); that  he was indicted 122 
days after the "original charge" within the meaning of that phrase 
as  used in G.S. 15A-701(a1)(3); and that  therefore his motion to 
dismiss for non-compliance with the statute, by failure to bring him 
to trial within 120 days of the "original charge," should have been 
granted. 

The phrase "or a finding of no probable cause pursuant to G.S. 
158-612'' was inserted in G.S. 15A-701(a1)(3) by amendment of the 
1979 General Assembly. The placement of the amendment within 
the statute, and the language used, render the statute ambiguous; 
and it is admittedly subject to the interpretation for which defend- 
an t  contends. I t  is equally subject, however, to an  interpretation 
tha t  when a finding of no probable cause is entered pursuant to G.S. 
15A-612, the computation of time for the purpose of applying the 
Speedy Trial  Act commences with the last of the listed items 
("arrested, served with criminal process, waived an  indictment, or 
was indicted") relating to the new charge rather  than the original 
charge. 

G.S. 15A-612(b) clearly provides that  a finding of no probable 
cause a t  a probable-cause hearing does not preclude the State  from 
instituting a subsequent prosecution for the same offense. I t  is well 
established that  

[sltatutes dealing with the same subject matter  must 
be construed in pari  materia, and harmonized, if pos- 
sible, to give effect to each. Any irreconcilable ambi- 
guity should be resolved so as  to effectuate the t rue 

'This provision applied, a t  the time of defendant's indictment, to a defendant 
"who is arrested, served with criminal process, waives an  indictment or is indicted, 
on or after October 1,1978, and before October 1,1980." Defendant here was indicted 
24 September 1979. 
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legislative intent. 

12 Strong's North Carolina Index 3d, Statutes 5 5.4, pp. 69-70, and 
cases cited. Construing the ambiguity in G.S. 15A-701(a1)(3) in light 
of the clearly expressed policy in G.S. 15A-612(b) of permitting 
subsequent prosecution for the same offense when a finding of no 
probable cause has been entered, we find the construction of G.S. 
15A-701(a1)(3) for which defendant contends untenable. We do not 
believe the General Assembly intended by the 1979 amendment to 
G.S. 15A-701(a1)(3) to carve out an  exception to the clear intent of 
G.S. 15A-612(b) to permit subsequent prosecution for the same 
offense where a finding of no probable cause has been entered; and,  
a s  here, t ha t  would often be the result if we construed the intent of 
the phrase "or a finding of no probable cause pursuant to G.S. 
158-612" in G.S. 15A-701(a1)(3) a s  defendant contends we should. 
On the contrary, we believe the General Assembly must have 
intended, in amending the s tatute to include this phrase, to pre- 
serve the policy set forth in G.S. 15A-612(b) of permitting prosecu- 
tion for the same offense after a finding of no probable cause has 
been entered. 

Construing the ambiguous language of G.S. 15A-701(a1)(3) in 
light of the clear intent of G.S. 15A-612(b), we find tha t  the period 
for computation of the time within which trial must  be commenced 
under G.S. 15A-701(a1)(3) began to run  from the date of defendant's 
indictment on the new charge ra ther  than from the date of his 
arrest  on the "original charge," as  he contends. The 24 September 
1979 indictment of defendant thus constituted the last in the rele- 
vant sequence of events, and 24 September 1979 rather  than 24 May 
1979 ( the da te  of the original a r res t  warrant )  was the date on which 
the 120 day period prescribed by G.S. 15A-701(a1)(3) for com- 
mencement of trial began to run. Defendant's trial commenced 7 
Janua ry  1980, 105 days later.  The state, therefore, complied with 
the 120 day requirement imposed by the Speedy Trial Act as  we 
interpret it. See State 1: Brady ,  299 N.C. 547,264 S.E. 2d 66 (1980); 
State P. Rice, 46 N.C. App. 118,264 S.E. 2d 140 (1980). This assign- 
ment of e r ror  is overruled. 

121 Defendant asserts in his second assignment of error  t ha t  his 
motion for dismissal should have been granted because the State 
failed to prove that  he possessed the stolen items of property "for a 
dishonest purpose of resale." The stolen property for the possession 
of which defendant was indicted was located by its rightful owners 
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subsequent to its disappearance a t  a pawn shop which was operated 
by the defendant. The basis of defendant's argument is that  he was 
merely a n  employee of the pawn shop and had no ownership inter- 
est. The  record contains ample evidence, however, that  defendant, 
r a the r  than the corporation which employed him, possessed the 
stolen items and tha t  he possessed them for the purpose of resale. 
Evidence for the State  tended to establish defendant's extensive 
involvement with a theft ring, in which he often directed the actual 
perpetrators of the thefts as  to which houses they should break and 
enter.  The  perpetrators then brought  the goods stolen from those 
houses to defendant's home, where defendant purchased them for 
the purpose of resale. This assignment of e r ror  is without meri t  and 
is overruled. 

Defendant's third assignment of error  is that  the trial court 
e r red  in not adequately and fairly instructing the jury on "non- 
felonious possession of stolen property." While under the evidence 
in this case the trial court may not have been required to charge the 
jury on non-felonious possession, i t  did so; and we find the instruc- 
tions entirely adequate. See N.C.P.1.-Criminal216.46. This assign- 
ment  of error  is overruled. 

[3] By his fourth assignment of e r ror  defendant contends tha t  the 
t r ial  court erred in sentencing him as a felon, in that  the evidence 
did not establish a value of the stolen goods in excess of $400. The 
record contains plenary evidence from which the jury could have 
found tha t  defendant possessed the stolen goods knowing them to 
have been stolen by a breaking and entering in violation of G.S. 
14-54. Such possession is a felony "without regard to the value of the 
property in question." G.S. 14-72(c). This assignment of error  is 
overruled. 

Defendant by his fifth assignment of e r ror  contends tha t  he 
was prejudiced by the District Attorney's comments to the jury 
"that the case was important,  and had \vide-ranging implications" 
and tha t  the jury should "use their sixth sense" to find the facts. Our 
Supreme Court has consistently held tha t  counsel must be allowed 
wide latitude in argument.  "Whether counsel abuses this privilege 
is a mat te r  ordinarily left to the sound discretion of the trial judge, 
and we will not review the exercise of this discretion unless there be 
such gross impropriety in the argument as  would be likely to influ- 
ence the verdict of the jury." State v. Covington, 290 N.C. 313,328, 
226 S.E. 2d 629,640 (1976). 
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[4] The comments of the District Attorney here regarding the 
importance of the case were not abusive or inflammatory. They did 
not suggest conclusions to the jury which were impermissible 
under the evidence. Fur ther ,  the trial court found as a fact that  on 
its own motion it had sustained its objection to that  argument and 
instructed the jury to disregard it. 

[5] As to the comment that  the jury should "use their sixth sense" 
to find the facts, the trial court instructed the members of the jury 
tha t  it was their duty  to follow the court's instructions and not to be 
guided by what  the attorneys argued to them. We find no abuse of 
discretion in the t r ial  court's having dealt with the comment in this 
manner. 

Finally, in view of the extensive evidence against the defend- 
ant ,  we do not believe he could have been prejudiced by either of the 
District Attorney's comments to which error  is assigned. This 
assignment of error  is overruled. 

We find that  defendant had a fair  trial free from prejudicial 
error. 

No error. 

Judges CLARK and WEBB concur. 

EDWARD RAMSEY v FRANK RUDD AKD CONE MILLS CORPORATION 

No. 8018SC384 

(Filed 2 December 1980) 

Contrac ts  5 34- malicious i n t e r f e rence  wi th  employmen t  con t r ac t  - no  fore- 
cas t  of legal  mal ice  - s u m m a r y  judgmen t  p r o p e r  

In  an action against  the individual defendant for malicious interference 
with plaintiff's contract with his employer, summary judgment was properly 
entered for defendant where the evidence a t  the hearing on the motion tended to 
show that  plaintiff wrote a letter to his employer stating tha t  some unnamed 
person in the  Greensboro facility was committingflagrant violationsof company 
policy; a s  a result of plaintiff's letter, the employer investigated activities of 
defendant, who was plaintiff's supervisor; most of the allegations were unsub- 
stantiated and defendant was retained by the company: defendant was directed 
to stop lett ing plaintiff and other truck drivers leave early on their  trips; defend- 
an t  reported to his supervisors when plaintiff left early on a tr ip;  plaintiff was 
discharged from his employment when he returned from the tr ip;  the decision to 



N.C. App.] COURT OF APPEALS 671 

Ramsey v. Rudd 

discharge was made jointly by several of defendant's superiors; and plaintiff did 
not forecast evidence of legal malice which would rebut defendant's forecast of 
justification. 

APPEAL by plaintiff from Albright, Judge. Judgments entered 
11 September 1979, a s  to defendant Cone Mills, and 2 October 1979 
as to defendant F r a n k  Rudd. Heard in the Court of Appeals 14 
October 1980. 

Plaintiff, Edward  Ramsey, worked for defendant Cone Mills 
for approximately 29 years, during the last 16 of which he was a 
long-haul t ruck driver. 

In  April 1977, he sent  a letter to the president of Cone Mills 
alleging that  some unnamed person in the Greensboro facility was 
committing f lagrant  violations of company policy. As a result of 
plaintiff's letter, Cone Mills investigated certain activities of 
defendant F rank  Rudd, an  employee of the defendant corporation 
and Ramsey's supervisor. The investigation revealed tha t  most of 
the allegations were unsubstantiated, and Rudd was retained by 
the defendant corporation and allowed to remain in his supervisory 
position. Sometime thereafter Rudd was directed to stop letting 
plaintiff and other drivers leave early on their trips. 

On 21 November 1977, plaintiff Ramsey was scheduled to 
drive to Athens, Georgia. He left Greensboro eight hours earlier 
than necessary to make his delivery to Athens. Upon returning to 
Greensboro his employment was terminated for violation of a com- 
pany policy prohibiting truck drivers from leaving early on long 
hauls. 

Plaintiff instituted suit against Cone Mills for breach of his 
contract of employment and against F rank  Rudd for malicious 
interference with tha t  contract. Both defendants moved for sum- 
mary  judgments. 

Plaintiff's depositions and affidavits tend to show that  there 
was no such policy prohibiting drivers from leaving early and that ,  
in fact, the drivers could leave a t  any time after their trucks were 
loaded; that  F rank  Rudd reported plaintiff's early departure on 21 
November 1977 solely in retaliation for plaintiff's letter and accu- 
sations in April 1977 which had led to the investigation of Rudd for 
violations of company policy; that  plaintiff had been given permis- 
sion to leave early on 21  November 1977; and that  Rudd had been 
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looking for a n  excuse to f i re  plaintiff ever since he turned Rudd in 
for alleged misconduct. 

Defendant Cone's depositions and affidavits, along with those 
of defendant Rudd, tend to show tha t  defendant Rudd had been 
ordered by his supervisor to enforce the policy against letting driv- 
e rs  leave early; that  Rudd had specifically been told to cease letting 
Ramsey leave early on his trips; t ha t  Rudd had reported plaintiff's 
early depar ture  on 21 November 1977 to his immediate supervisor; 
and that  the decision to discharge plaintiff was made by several of 
defendant Rudd's supervisors and not by Rudd himself. 

Plaintiff appeals the trial court's entry of summary judgment 
in favor of both defendants. 

P f e f f e r k o r n  & Cooley  b y  J .  W i l s o n  P a r k e r  for  p la in t i f f  
appellant.  

Cooke & Cooke by W i l l i a m  O w e n  Cooke for defendant  appellee, 
F r a n k  R u d d .  

S m i t h ,  Moore, S m i t h ,  Schell & H u n t e r  by  S tephen P. M i l l i k i n  
for  defendant  appellee, Cone M i l l s  Corporation.  

CLARK, Judge. 

The record indicates tha t  the motion of Cone Mills for sum- 
mary  judgment was granted in a judgment entered 11 September 
1979. On 27 September 1979, a t  the conclusion of the hearing on the 
motion of defendant F rank  Rudd for summary judgment, the plain- 
tiff first gave oral notice of appeal from the 11 September judgment. 
We, therefore, dismiss plaintiff's appeal of the 11 September judg- 
ment for failure to comply with Rule 3(c), N.C. Rules App. P. and 
G.S. 1-279, both of which require tha t  an  appeal be taken within 10 
days af ter  entry of the judgment. Brooks  v. Matthezcs, 29 N.C. App. 
614,225 S.E. 2d 159 (1976). 

Defendant Rudd was entitled to summary judgment if there 
was no genuine issue of material fact concerning an  esential ele- 
ment  of the plaintiff's claim. Best  7:. P e r r y ,  41 N.C. App. 107, 254 
S.E.  2d 281 (1979). One essential element of the tort  of malicious 
interference with contract rights is t ha t  defendant must have acted 
without justification. Childress  v. Abeles,  240 N.C. 667, 84 S.E. 2d 
176 (1954). 
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The defendant's forecast of evidence available to him a t  trial 
indicated tha t  he reported plaintiff's early departure after being 
ordered by his superior to cease letting Ramsey leave early. I t  was 
his duty to tell his supervisors when Ramsey later did tha t  very 
thing. We believe no reasonable juror could find defendant unjusti- 
fied in making  to his superior the factually t rue  report that  Ramsey 
left early. 

The  defendant's forecast of evidence tended to show that  the 
decision to discharge plaintiff from employment was jointly made 
by several of defendant Rudd's superiors on the sole basis of plain- 
tiff's early departure on 21 November 1977. Whether or not this 
decision was fair ,  it is clear that,  even taking the evidence in the 
light most favorable to plaintiff, the defendant Rudd had nogreater 
hand in the decision than merely to pass along the information that  
was considered. 

"[Olnce the defending party forecasts evidence which.  . . 
tends to establish his r ight  to judgment a s  a matter of 
law, the claimant must  present a forecast of the evidence 
. . . to support his claim for relief." 

Best I ? .  Perry, 41 N.C. App. a t  110,254 S .E.  2d a t  284. 

Plaintiff, in his deposition, first stated tha t  there was no mal- 
ice on the par t  of anyone, but  later changed his answer to state that  
Rudd had actual malice and ill will toward him. While it is t rue that  
a forecast of legal malice would rebut  defendant's forecast of justifi- 
cation sufficiently to take the issue to trial,  Childress 1'. Abeles, 240 
N.C. a t  674-75,84 S .E.  2d a t  182, plaintiff forecasts no evidence of 
such legal malice, apparently believing tha t  this Court should be as  
persuaded by one kind of malice as  another. Such is not the case. We 
believe the actual malice of defendant is irrelevant in light of the 
fact tha t  he did no more than he was required to do by his employer. 
"An act  which is lawful in itself and which violates no right cannot 
be made actionable because of the motive which induced it." E l ~ i y g -  
ton 21. Waccamau~  Shingle Co., 191 N.C. 515,517,132 S.E.  274,275 
(1926). 

Summary  judgment is proper when there is no genuine issue 
of material fact. Kessing (: Natio?zal Mortgage Corp., 278 N.C. 523, 
180 S .E .  2d 823 (1971). Here there is evidence tha t  defendant Rudd 
was justified in his actions because there was sufficient lawful 
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reason for his conduct, i .e . ,  he was merely doing what  he had been 
ordered by his employer to do. No evidence has been forecast to 
show the defendant Rudd7s lack of justification. A jury which found 
for plaintiff on all other elements of malicious interference with 
plaintiff's contract,  would still not be justified in returning a ver- 
dict for plaintiff unless they also found that  defendant acted with- 
out justification when he reported plaintiff's early departure.  We 
hold that  if all the evidence forecast in the affidavits and depositions 
of both parties were presented a t  trial,  reasonable jurors could not 
differ on the issue of justification. Summary judgment for defend- 
an t  was therefore proper. 

The plaintiff's appeal is dismissed as to defendant Cone Mills, 
and summary judgment against plaintiff in favor of defendant 
Rudd is affirmed. 

Dismissed in part;  affirmed in part .  

Judges WEBB and WHICHARD concur 

NELSON P. CHEARS (SAME AS NELSON P. CHEARS, S.R.) PLAINTIFF 17. ROBERT 
A. YOUNG &I ASSOCIATES, INC., A K D  ROBERT A. YOUNG, SR.,   ORIGIN.^, 
DEFEKDANTS. V. THOMAS CHEARS, JR., ADDITIONAI, DEFEXDANT 

No. 801SC308 

(Filed 2 December 1980) 

B r o k e r s  a n d  F a c t o r s  6.7- a g r e e m e n t  to spli t  r ea l  estate commissions - 
de fau l t  b y  b u y e r  - n o  f u r t h e r  commission paymen t s  b y  se l ler  - act ion  by 
one  b r o k e r  aga ins t  o t h e r  b r o k e r  

Summary judgment was properly entered for original defendant real estate 
f irm In an  action by additional defendant to recover real estate commissions 
where the pleadings and evidence before the court showed tha t  the seller of a 
t rac t  of realty agreed to pay original defendant a commission of $55,000 for 
negotiating a sale of the tract;  the  commission was to be paid $15,900 a t  closing 
and the balance in two annual installments; original and additional defendants 
made an oral agreement tha t  original defendant would pay additional defendant 
one-half of any commissions it received from the seller; the initial $15,900 commis- 
sion and other sporadic commission payments made by the seller were split 
between original defendant and additional defendant; and the buyer defaulted on 
its obligation to the  seller, and r l?  additional commission payments have been or 
will be made by the seller, since the right to share in commissions under an 
agreement between brokers does not arise until the commissions have been 
actually received by the broker charged with liability. 
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APPEAL by additional defendant, V. Thomas Chears, J r . ,  from 
Bnrefoof, J ~ d g e .  Order entered 22 October 1979 in Superior Court, 
CHOWAN County. Heard in the Court of Appeals 6 October 1980. 

Plaintiff, Nelson P .  Chears, instituted this action against the 
original defendant, Robert A. Young and Associates, Inc., (herein- 
af ter  Associates), and Robert A. Young, Sr., to recover the balance 
of real estate commissions allegedly due her  former husband, V. 
Thomas Chears, J r .  Mr. Chears had by written assignment assigned 
all of his rights in this particular contract to plaintiff as  pa r t  of a 
prior divorce settlement. On motion of the original defendants, Mr. 
Chears was made an  additional defendant by order of the court 
dated 5 September 1978. 

The pleadings, depositions and answers to interrogatories be- 
fore the court show: the additional defendant (hereinafter Chears) 
was an  attorney and was employed by Carolina Shores Develop- 
ment Corporation (hereinafter Carolina Shores) in 1972 and 1973 to 
sell a t rac t  of land owned by Carolina Shores. This t ract  of land was 
known as the Reynolds Tract  and was located in Kill Devil Hills. 
Chears, in conjunction with Associates, a real estate f i rm doing 
business in Kill Devil Hills, initiated and formed a group of inves- 
tors to purchase the Reynolds Tract .  The land was eventually con- 
veyed to this group, Village Development Corporation (hereinafter 
Village Development). 

In the contract of purchase and sale of the Reynolds Trac t  
between Carolina Shores, seller, and Village Development, buyer, 
i t  was agreed tha t  Carolina Shores would pay Associates a commis- 
sion of $55,000 in re turn  for its services in negotiating the contract. 
The commission was to be paid $15,900 a t  closing with the balance 
to be paid in two annual installments of $19,550. 

Subsequent to the contract of sale Associates and Chears made 
an  oral agreement to the effect tha t  Associates would pay to Chears 
one-half of any commissions it received from Carolina Shores. Caro- 
lina Shores paid the initial $15,900, which Associates split with 
Chears. Thereafter, sporadic payments on the commissions were 
made directly to Chears by Carolina Shores or they were made to 
Associates who in turn  split them with Chears. On 16 November 
1974, Chears made the first of two assignments of further commis- 
sion payments to the plaintiff. 

Village Development defaulted on the payment of its obliga- 
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tion to Carolina Shores. The contract between Village Development 
and Carolina Shores was cancelled and the property was recon- 
veyed to Carolina Shores. 

As a result of the cancellation of this primary obligation 
between Carolina Shores and Village Development, Carolina 
Shores made no further  commission payments to Associates. Con- 
sequently, Associates did not pay Chears any further  commissions. 

Chears filed a cross claim against Associates claiming that  
Associates was in breach of the oral agreement and was indebted to 
him for the remainder of its share of the $55,000 commission. 

Upon hearing of the motion of Associates, the court ordered 
summary  judgment in its favor on 22 October 1979. Plaintiff and 
Chears  gave due notice of appeal from this order to the Court of 
Appeals. Only Chears perfected his appeal. 

Broughton, Wilkins and Crampton, by J. Melville Broughton, 
Jr., for additional defendant appellant. 

Leroy, Wells, Shaw, Hornthal, Riley and Shearin, by Norman 
W. Shearin, Jr., and Roy A. Archbell, Jr., for original defendant 
appel lees. 

MORRIS, Chief Judge. 

Assuming arguendo that  Chears is the real party in interest, 
and tha t  the three-year statute of limitations, G.S. 1-52, does not bar  
the action to recover the commissions in question, we still affirm the 
t r ial  court's order  of summary judgment in favor of the original 
defendants. 

G.S. 1A-1, Rule 56, requires tha t  a motion for summary judg- 
ment  be rendered when the pleadings, affidavits, depositions, 
interrogatories and admissions show that  there is no genuine issue 
a s  to any material fact and that  a party is entitled to judgment as  a 
matter  of law. The party moving for summary judgment, here 
Associates, has the burden of proving that  there is no triable issue of 
fact. Railway Co. T.  Wemerlndustries, 286 N.C. 89,209 S.E. 2d 734 
(1974). See: Investments v. Housing, Inc., 292 N.C. 93,232 S.E. 2d 667 
(1977), and cases cited therein. Once the movant satisfies this 
burden the adverse party, here Chears, must  show that  there is 
some genuine issue of fact for triaq. G.S. 1A-1, Rule 56(e); Kidd I:  
Ear*lg, 289 N.C. 343, 222 S.E.2d 392 (1976). 
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Application of the foregoing rules to the evidentiary materials 
a t  hand demonstrates that  this is an  appropriate case for summary 
judgment. 

Chears submitted no evidentiary materials in opposition to the 
original defendant's motion for summary judgment. B e  relies on 
the materials submitted by Associates and on his own pleadings. 

The  pleadings and evidence before the court show only that 
Associates and  Chears had an  oral agreement to split the commis- 
sions received from the sale of the Reynolds Trac t  to Village Devel- 
opment. There is no evidence of any agreement between the parties 
t ha t  Associates be obligated to pay Chears one-half of the antici- 
pated full commission of $55,000 even in the event that  only a 
portion of the full commission was received. 

There a re  no North Carolina cases on point, but many cases 
from other jurisdictions support the proposition that  the right to 
share in commissions under an  agreement between brokers to 
divide commissions does not arise until the commissions have actu- 
ally been received by the broker charged with liability. See: 71 
A.L.R. 3d 586 (1976); 12 C.J.S. Brokers 5 81. This appears  to us to be 
sound reasoning which brings about a practical result. We adopt 
this majority view. 

The  evidence in the case sub judict. is uncontradicted that 
Associates did pay to Chears his fair  share of the commissions 
actually received. I t  also shows that  the buyer of the subject prop- 
e r ty  defaulted on its obligation to the seller which resulted in the 
reconveyance of the property to the seller. No additional commis- 
sion payments would be forthcoming from the principal. 

Chears has failed to raise any issue of fact a s  to the nature of 
the agreement in question, nor has he raised any issue of fact as  to 
Associates' full compliance with tha t  agreement. Therefore, the 
order grant ing  the motion for summary judgment is 

Affirmed. 

Judges VAUGHN and WELLS concur. 
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STATE OF NORTH CAROLINA v. VERNON WALL 

No. 8020SC261 

(Filed 2 December 1980) 

1. Constitutional L a w  5 49- w a i v e r  of counsel - no  pre judice  shown  
Defendant did not show prejudicial e r ror  where the record showed he 

voluntarily waived his r ight  to counsel without being advised of his r ight to 
counsel if he was  indigent and without any showing tha t  he was  in fact indigent. 

2 .  Contempt  of C o u r t  § 6.3- con tac t ing  wi tness  in civil case  - sufficiency of 
evidence  of con tempt  

Evidence tha t  defendant had contacted a witness in a civil case and had 
encouraged her  to disobey a subpoena and not to testify was sufficient to support 
the trial court's findings of fact, and the findings supported the court's conclusion 
tha t  defendant was in contempt of court. G.S. 5A-ll(a)(3). 

APPEAL by defendant from Bur~oughs, Judge.  Judgment  en- 
tered 10 October 1979 in Superior Court, UNION County. Heard in 
the Court of Appeals 16 September 1980. 

Defendant was cited to appear  before Judge Robert Bur- 
roughs and show cause why he should not be held in contempt. At  
the outset of the hearing, the following colloquy occurred between 
Judge  Burroughs and the defendant: 

"COURT: . . . Mr. Wall do you have an attorney? 

VERNON WALL: I a m  here by myself. I don't want  
one. 

COURT: You want  an  attorney? 

VERNON WALL: No, sir,  I don't want  an  attorney. 

COURT: Mr.  Wall advised in open court he did not 
have an attorney and did not want an  attorney." 

Mr. Wall subsequently represented himself a t  the hearing. 

Linda Taylor testified tha t  she received a telephone call from 
the defendant several days before a civil action was to be t r ied in 
which the defendant was a party. Mrs. Taylor further  testified that  
the defendant told her  she "was to be served a subpoena and for me 
to leave town." She also testified that  she "was scared to come to 
Court as  a result of [that] conversation." She nevertheless res- 
ponded to the subpoena and appeared in court. 
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Defendant testified in his own behalf. He  admitted tha t  he had 
called Mrs. Taylor but  denied he asked her to leave town. 

A t  the conclusion of the hearing, the court entered an  order in 
which i t  found a s  facts that  the defendant had contacted a witness in 
a civil case and encouraged the witness not to testify which was a 
"wilful direct contempt of Superior Court of Union County, North 
Carolina" and committed him to the common jail of Union County 
for not less nor more than 30 days. 

Defendant appealed. 

Attorney General Edmisten, by  Assistant Attorney General 
Marilyn R. Rich, for the State. 

James E. Griffin for defendant appellant. 

WEBB,  Judge. 

[I] The defendant's first assignment of e r ror  is to the court's 
advice to the defendant in regard  to his r ight  to counsel. Defendant 
contends no inquiry was made as to his indigency, and he was not 
properly advised of his r ight  to counsel if he was indigent. The 
defendant was entitled to be represented by counsel. Since he faced 
a possible prison sentence, he was entitled to have the State  provide 
him with an attorney if he could not afford one. G.S. 7A-451(a)(l). In 
this case, the defendant informed the court he did not want  an  
attorney. The court did not advise the defendant he was entitled to 
have the State provide him with an  attorney if he could not afford 
one. There is nothing in the record to show the defendant was 
indigent. The question posed by this assignment of error  is whether 
the defendant has shown prejudicial error  when the record shows 
he voluntarily waived his r ight  to counsel without being advised of 
his r ight  to counsel if he was indigent and without any showing that  
he was in fact indigent. We hold the defendant has not shown 
prejudicial error. 

[2] The defendant next assigns error  to the findings of fact and 
conclusions of law. The defendant was charged with criminal con- 
tempt. G.S. 5A-11 provides: 

(a)  Except as provided in subsection (b), each of the 
following is criminal contempt: 

* * * 
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(3) Willful disobedience of, resistance to, or interfer- 
ence with a court's lawful process, order, directive, or 
instruction or its execution. 

There was evidence tha t  the defendant called Mrs. Taylor and tried 
to ge t  her  not to obey a subpoena to be issued by the court. Mrs. 
Taylor was frightened by the call, bu t  she obeyed the subpoena and 
appeared in court. The court found facts in accordance with this 
evidence and concluded tha t  the defendant was in violation of G.S. 
5A-ll(a)(3). We hold the evidence supports the findings of fact and 
the findings support the conclusion of law. 

We note tha t  in its order the court stated the defendant was in 
direct contempt of court. Since the call to Mrs. Taylor was not 
within the sight or  hearing of a presiding judicial official or  in 
immediate proximity of the courtroom, i t  should have been denom- 
inated indirect conternpi. See  G.S. 5A-13. This makes no difference 
a s  to the disposition of the case. 

Affirmed. 

Judges VAUGHN and MARTIN (Robert M.) concur. 

IN THE MATTER OF STEVEN EDWARD FORD. A JUVENILE 

No. 808DC641 

(Filed 2 December 1980) 

1. Infants  § 11- juvenile - m u r d e r  and  breaking and  enter ing charges - 
t ransfer  to superior court 

I t  was manifestly not an abuse of discretion for the juvenile court to transfer 
a breaking and entering charge against a 15 year old juvenile to superior court 
for trial together with the manditorily transferred charge of the capital offense of 
first degree murder when the two offenses arose out of the same series of events 
and their trial would involve production of the same evidence. G.S. 7A-666. 

2 .  Infants  5 21- juvenile proceeding - finding of probable cause not final 
o rder  - evidentiary rulings not appealable 

A finding of probable cause in a juvenile proceeding was not an appealable 
"final order" under G.S. 7A-666, and evidentiary rulings of the trial court in 
conducting the probable cause hearing were not properly before the Court of 
Appeals for review. 
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APPEAL by juvenile from Ellis (Kenneth R.), Judge. Order en- 
tered 27 March 1980 in District Juvenile Court, LENOIR County. 
Heard in the Court of Appeals 11 November 1980. 

Juvenile petitions were filed in Lenoir County District Court 
alleging tha t  Steven Edward  Ford,  age 15, on or about 23 January 
1980 did: 

(l)"unlawfully, willfully, feloniously and of malice afore- 
thought kill and murder Lillian Lee"; 

(2) "unlawfully, wilfully and feloniously ravish, abuse 
and carnally know Lillian Lee by force and against her 
will"; 

(3) "unlaurfully, wilfully and feloniously Break and Enter  
the dwelling house of Lillian Lee .  . . with the unlawful, 
wilful and felonious intent to commit a felony therein to 
wit: Murder,  Rape and Armed Robbery"; and 

(4) "did unlawfully, wilfully and feloniously with the use 
and threatened use of certain deadly weapons. . . where- 
by the life of Lillian Lee was threatened and endangered 
. . . take, steal and carry away $30.00 in . . . money from 
the person and presence of Lillian Lee . . . , the personal 
property of Lillian Lee." 

F rom a n  order finding probable cause as  to the offenses of 
murder  and breaking and entering, and transferr ing the offenses 
to the Superior Court of Lenoir County for trial a s  in the case of 
adults, the juvenile appeals. 

Attorney General Edmisten, by Assistant Attorney General 
Douglas A.  Johnston, for the State. 

T. Dewey Mooring, Jr., for the juvenile appellant. 

WHICHARD, Judge. 

We note a t  the outset that  the record does not contain "a copy of 
the notice of appeal, or of the appeal entry showing appeal taken 
orally, and  of all other appeal entries relative to the perfecting of 
appeal" in violation of Rule 9(b)(3)(viii), North Carolina Rules of 
Appellate Procedure. We nevertheless consider the matter  in our 
discretion. 
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Former  G.S. 78-280 (now repealed) gave the juvenile court 
(the District Court division) discretion, in cases where the juvenile 
had attained the age of 14 years, toUproceed to hear the case" or, if it 
found that  the needs of the child or the best interest of the State 
would be served thereby, to "transfer the case to the Superior Court 
division for trial a s  in the case of adults." In  several cases this Court 
has found reviewable, for abuse of discretion or as to compliance 
with statutory requirements, discretionary transfer orders of juve- 
nile courts entered pursuant  to that  statute. SeeState v. Connard, 40 
N.C. App. 765,253 S.E.  2d 651 (1979); In re Bunn, 34 N.C. App. 614, 
239 S.E.  2d 483 (1977); In re Smith, 24 N.C. App. 321,210 S.E.2d 
453 (1974); In re Bullard, 22 N.C. App. 245,206 S.E.2d 305 (1974). 

[ I ]  Former G.S. 78-280 has been replaced in the revised North 
Carolina Juvenile Code, which became effective 1 January  1980, by 
G.S. 7A-608, which provides a s  follows: 

Transfer of jurisdiction ofjuvenile to superior court. - 
The court after notice, hearing and a finding of probable 
cause may transfer jurisdiction over a juvenile 14 years 
of age or  older to superior court if the juvenile was 14 
years of age or  older a t  the time he allegedly committed 
a n  offense which would be a felony if committed by an  
adult. If the a1 leged felony constitutes a capital offense and 
the judge finds probable cause, the judge shall transfer the 
case to the superior court for trial as i n  the case of adults. 

G.S. 78-608 (emphasis supplied). One of the alleged felonies a s  to 
which the juvenile court here found probable cause was the capital 
offense of murder. G.S. 14-17. G.S. 78-608 mandated the transfer of 
that  offense to Superior Court for trial as  in the case of adults. There 
was thus no discretion a s  to tha t  transfer for the juvenile court to 
exercise and for this Court to review. As to the offense of felonious 
breaking and entering, assuming without deciding that  review by 
this Court of the discretionary transfer to Superior Court is not 
precluded by G.S. 78-666, i t  was manifestly not an  abuse of discre- 
tion to transfer this offense to Superior Court for trial together with 
the manditorily transferred offense of murder when the two of- 
fenses arose out of the  same series of events and their trial would 
involve production of the same evidence. 

[2] The juvenile-appellant brings forward five assignments of 
e r ror ,  all relating to evidentiary rulings of the trial court in con- 
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ducting the probable cause hearing. In our opinion these rulings 
a re  not properly before this Court for review a t  this time. The 
revised North Carolina Juvenile Code, in section 7A-666, provides 
a s  follows: 

R i g h t  to  appea l .  -Upon motion of a proper party as de- 
fined in G.S. 78-667, review of any final order of the court 
in a juvenile mat te r  under this Article shall be before the 
Court of Appeals . . . A f i na l  order shall include: 

(1) Any order finding absence of jurisdiction; 

(2) Any order which in effect determines the action and 
prevents a judgment from which appeal might be taken; 

(3) Any order of disposition after an  adjudication that  a 
juvenile is delinquent, undisciplined, abused, neglected, 
or dependent; or  

(4) Any order modifying custodial rights. 

G.S. 7A-666 (emphasis suplied). A finding of probable cause clearly 
does not fall within the ambi t  of the four categories of final orders  
specified in the statute. Nor do we believe it to be within the pur- 
view of the legislative intent to permit  judicial augmentation of the 
list which may be inferred from the use of the word "include" 
preceding the specified categories. A finding of n o  probable cause 
clearly is not a "final order," because i t  does not preclude the State  
from institutinga subsequent prosecution for the same offense. G.S. 
15A-612(b). Neither should a finding of probable cause be regarded 
a s  aGfinal order" within the intent of G.S. 7A-666, because i t  merely 
binds the  juvenile over for t r ial  and makes no ultimate disposition 
of the charges against him. 

The  evidentiary questions presented by the juvenile-appel- 
lant's assignments of e r ror  may well merit  our attention upon his 
appeal from a trial resulting in a disposition unfavorable to him. 
They a r e  not properly before us, however, in relation to a finding of 
probable cause, which is not a "final order" making some ultimate 
disposition of the charges against the juvenile within the intent of 
G.S. 78-666. 

The order  of the trial court t ransferr ing the offenses to the 
Superior Court of Lenoir County for trial as  in the case of adults is 
affirmed. The assignments of e r ror  to the trial court's evidentiary 
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rulings in the probable cause hearing a re  not before us a t  this time. 

Affirmed. 

Judges HEDRICK and CLARK concur. 

STATE OF NORTH CAROLINA v. BOBBY NEVILLE 

No. 8015SC624 

(Filed 2 December 1980) 

Criminal Law 5 7- entrapment - defense not raised by evidence 
In  a prosecution of defendant for possession with intent to sell and sale and 

delivery of LSD, the question of entrapment did not arise from defendant's evi- 
dence, since defendant denied committing the offenses, nor was the question of 
entrapment raised by the State's evidence. 

Judge WELLS dissenting. 

APPEAL by defendant from Brewer, Judge. Judgment entered 
1 February 1980 in Superior Court, ORANGE County. Heard in the 
Court of Appeals 6 November 1980. 

Defendant was charged with possession with intent to sell and 
with sale and delivery of lysergic acid diethylamide (hereinafter 
"LSD"). He pled not guilty. 

At trial, the State's evidence tended to show that  James Boone, 
an  undercover narcotics agent for the State Bureau of Investiga- 
tion, and Donnie McAdoo, an informant working with Agent Boone, 
attempted to purchase drugs from the owner of the Disco Lounge in 
Chapel Hill, North Carolina, on 22 August 1979. Defendant inter- 
rupted them, stating that the lounge's owner could not provide 
them with drugs, but that  he could. Defendant offered to take 
Agent Boone and McAdoo to get some LSD and cocaine. McAdoo, 
Boone and defendant then drove to an apartment in Chapel Hill in 
Boone's car. During this drive, defendant asked Boone twice if he 
was a police officer. Boone did not respond to defendant's questions. 
Defendant went into the apartment and returned to the car a t  
which time he told Agent Boone that  he could purchase 200 "hits" of 
LSD for $260.00. After Boone gave defendant the money, defendant 
went back into the apartment and returned to the car with two 
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strips of blue paper in a plastic bag. The paper was analyzed by a 
chemist for the State Bureau of Investigation and was found to 
contain LSD. 

Defendant testified that on 22 August 1979 McAdoo approach- 
ed him a t  the Disco Lounge and offered him $20.00 if defendant 
would help him "get even" with Boone who had been cheating him 
in prior drug dealings. McAdoo showed defendant a plastic bag 
containing the blue paper and said that he wanted to pretend to 
purchase LSD from defendant using Boone's money. Defendant 
agreed and rode with Boone and McAdoo to the apartment in 
Chapel Hill. Defendant talked with friends in the apartment for a 
few minutes. When he left the apartment, he waved to McAdoo to 
get out of the car and pretended to hand him something. They got 
back into the car with Boone and McAdoo handed him the plastic 
bag. Defendant was never paid the $20.00, never had the plastic bag 
in his possession and never intended to sell LSD. 

The jury found the defendant guilty of both of the charged 
offenses. From judgments sentencing him to consecutive active 
prison terms, defendant appealed. 

Attorney General E d m i s t e n  by Ass i s tan t  At torney General 
Ra l f  F. Haskel l ,  for the State. 

Charles E. V ickery ,  for the defendant-appellant.  

MARTIN (Robert M.), Judge. 

Defendant's sole assignment of error is the trial court's refusal 
to instruct the jury on the defense of entrapment. We hold that the 
trial court was correct in refusing to so instruct the jury because the 
evidence presented a t  trial was insufficient to raise the defense of 
entrapment. 

"Entrapment is 'the inducement of one to commit a crime not 
contemplated by him, for the mere purpose of instituting a criminal 
prosecution against him.' (Citations omitted.)" State  v. Stanley ,  288 
N.C. 19,27,215 S.E. 2d 589,594 (1975). 

Whether the defendant was entitled to have the defense 
of entrapment submitted to the jury is to be determined 
by the evidence. Before a Trial Court can submit such a 
defense to the jury there must be some credible evidence 
tending to support the defendant's contention that he was 
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a victim of entrapment, as  that  term is known to the law. 
(Citations omitted.) 

State v. Burnett, 242 N.C. l64,173,87 S.E.  2d l g l , l 9 7 , 5 2  A.L.R. 2d 
1181, 1190 (1955). 

A majority of jurisdictions hold that  entrapment is not avail- 
able as  a defense when the accused denies the essential elements of 
the offense. See Annot., 61 A.L.R. 2d 677 (1958). The rationale of the 
cases so holding is t ha t  the law will not countenance the inconsis- 
tency involved in combining a claim that  defendant did not commit 
the offense and a claim tha t  he was entrapped into the commission 
of the very offense which he denied committing. In the case sub 
judice, the defendant denied possessing the LSD, intending to sell 
the LSD and selling the LSD. The question of entrapment, there- 
fore, does not arise from the defendant's evidence in the case a t  bar .  
See State 2'. Swaney, 277 N.C. 602,178 S.E. 2d 399, appeal dismissed, 
402 U.S. 1006,29 L. E d .  2d 428 ,g l  S. Ct. 2199 (1971); Statev. Boles, 
246 N.C. 83 ,97  S.E. 2d 476 (1957). 

Although the defendant has the burden of proving his defense 
of entrapment to the satisfaction of the jury, the question of entrap- 
ment  may be raised by the State's evidence. State (*. Bmun,  31 N.C. 
App. 101,228 S.E.  2d 466, appeal dismissed, 291 N.C. 449,230 S.E.  
2d 766 (1976). The question of entrapment does not arise from the 
State's evidence in the case a t  bar .  Our Supreme Court has stated: 

The defense of entrapment consists of two elements: (1) 
acts of persuasion, trickery or fraud carried out by law 
enforcement officers or  their agents to induce a defend- 
a n t  to commit a crime, (2) when the criminal design 
originated in the minds of the government officials, 
rather  than with the innocent defendant, such that  the 
cr ime is the product of the creative activity of the law 
enforcement authorities. (Citations omitted.) In the ab- 
sence of evidence tending to show both inducement by 
govenment agents and tha t  the intention to commit the 
cr ime originated not in the mind of the defendant, but  
with the law enforcement officers, the question of entrap- 
ment has not been sufficiently raised to permit its sub- 
mission to the jury. (Citations omitted.) 

State 1;. Walker, 295 N.C. 510, 513,246 S.E. 2d 748,749-50 (1978). 
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In the case a t  bar,  there was no evidence from which the jury 
could have inferred that  the intent to commit the crime originated 
in the minds of Agent Boone or McAdoo rather than in the mind of 
the defendant. 

In  our opinion defendant received a fair  trial, free from prej- 
udicial error. 

No error 

Judge VAUGHN concurs. 

Judge WELLS dissents. 

Judge WELLS dissenting. 

I believe the case subjudice must be distinguished on the facts 
from State u. Boles, 246 N.C. 83, 97 S.E. 2d 476 (1957) and State v. 
Swaney, 277 N.C. 602,178 S.E. 2d 399, appeal dismissed, 402 U.S. 
1006,91 S.Ct. 2199,29 L. Ed.  2d 428 (1971), relied on by the major- 
ity. In Boles, defendant's evidence was to the effect that she was not 
present and did not participate in the sale (of intoxicating liquor); 
and in Swaney, defendant's evidence was to the effect that he knew 
nothing about the robbery and did not participate. Here, defendant 
does not contest his presence while the unlawful transactions were 
accomplished, but argues that  his presence a t  the scene of the crime 
- and hence his exposure to a finding of involvement - was due to 
entrapment. I see no fundamental inconsistency in this evidence 
such as to deny defendant the right to have the issue of entrapment 
submitted to the jury. 

In my opinion, defendant is entitled to a new trial. 

RAYMOND H. HUTCHINSON v.THOMAS HUTCHINSON 

No. 8025SC480 

(Filed 2 December 1980) 

Limitation of Actions § 4.6- sealed contract - 10 year  statute of limitations 
applicable 

The parties' contract for the management and division of profits of a business 
was an instrument within the meaning of G.S. 1-47(2), and the contract was under 
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seal so tha t  the 10 year statute of limitationsapplied in plaintiffs action to recover 
his full share of the profits of the business for the year 1975. 

APPEAL by plaintiff from Grist ,  Ju,dge. Judgment entered 7 
January 1980 in Superior Court, CALDWELL County. Heard in the 
Court of Appeals 12 November 1980. 

Plaintiff Raymond H. Hutchinson initiated this action by the 
filing of a complaint in which he alleged that  plaintiff and defend- 
ant, Thomas Hutchinson, had entered into a contract involving the 
management and division of profits of a business enterprise. A copy 
of the contract was attached to the complaint and it was incorpo- 
rated in the complaint by reference. The concluding paragraph in 
the contract is as follows: 

IN TESTIMONY WHEREOF, said parties hereto do 
hereunto set their hands and seals in duplicate originals 
one of which is retained by each of the parties hereto the 
day and year first above written. 

The contract was signed by plaintiff and defendant. Following each 
signature the word "SEAL" appeared in parentheses. The contract 
was dated 29 January 1966 and was not limited as to duration. 
Plaintiff alleged that defendant had breached the agreement by 
denying plaintiff his full share of the profits of the business for the 
year 1975. 

Defendant's responsive pleading was a motion, in which he 
moved that the "matter be dismissed as a matter of law". In his 
motion, defendant asserted four defenses: the statute of limitations 
as set forth in G.S. 1-52(1); accord and satisfaction; estoppel; and 
laches. 

No other pleadings or motions appear in the record. On 7 
January 1980, the trial court entered judgment for defendant, dis- 
missing the action with prejudice. 

Beal  & Beal ,  P.A., by  Bever ly  T. Beal ,  for  the p laint i f f  
appellant.  

Ta te ,  Y o u n g  & Morphis ,  by  E. M u r r a y  Ta te ,  Jr., for defendant 
appellee. 

WELLS, Judge. 

We first note that the defenses asserted by defendant are of the 
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nature which are  properly asserted in an answer. See G.S. 1A-1, 
Rule 12. We next note that although the trial court apparently 
treated defendant's motion as a motion to dismiss pursuant to G.S. 
1A-1, Rule 12(b)(6), the judgment indicates that  the trial court 
considered, in addition to plaintiff's complaint and defendant's 
motion, a deposition and interrogatories and answers to interroga- 
tories. Under these circumstances, it seems apparent that  the trial 
court treated defendant's motion as a motion for summary judg- 
ment. Kessingv. Mortgage Corp., 278 N.C. 523,533,180 S.E.2d823, 
829 (1971). 

The judgment, in pertinent part,  reads as  follows: 

1. Defendant has sufficiently pled the three year 
Statute of Limitations; 

2. The Complaint and the contract attached thereto 
and sued upon show that  Plaintiff's right to institute an 
action for compensation under the contract for the 
calendar year 1975 arose on January 1,1976, and right to 
bring suit was barred on January 2,1979, in the absence 
of such action by the Defendant as would estop him from 
pleading the Statute of Limitations; 

NOW, T H E R E F O R E ,  IT I S  ORDERED, AD- 
JUDGED AND DECREED that  this action is, and the 
same is hereby, involuntarily dismissed, with prejudice. 

Plaintiff argues that  G.S. 1-47(2), the ten year statute of lim- 
itations, applies to this action, and that  therefore the judgment 
against him was erroneous and improvidently entered. Defendant 
concedes that  if the three year statute, G.S. 1-52(1) does not apply, 
the judgment is in error. 

The judgment of the trial court was in error. First,  we hold 
that the contract between plaintiff and defendant is an  "instru- 
ment" as that  term is used in G.S. 1-47(2). SeeRose v. Materials Co., 
282 N.C. 643,194 S.E.2d 521 (1973). Second, we hold that  there is no 
ambiguity in the wording of the contract as to the intent of the 
parties that it be under their respective seals, Oil Corp. 21. Wolfe, 297 
N.C. 36,252 S.E. 2d 809 (1979), and that plaintiff's right to bring his 
action is governed by the provisions of G.S. 1-47(2), not G.S. 1-52(1). 
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I t  is unnecessary for us to reach or  determine plaintiff's other 
assignments of error. 

The judgment of the trial court is 

Reversed. 

Judges VAUGHN and MARTIN (Robert) concur. 

STATE O F  NORTH CAROLINA v. MICHAEL J. THOMPSON 

No. 8014SC760 

(Filed 2 December 1980) 

1. Robbery  5 5.4- common l a w  robbery  - refusal  to ins t ruct  on assault  
The trial  court in a prosecution for common law robbery did not e r r  in 

refusing to instruct on the lesser included offense of misdemeanor assault where 
the  State's evidence tended to show that defendant took the victim's money by 
violent means, and defendant admitted taking the victim's money but denied 
assaulting him. 

2. Cr imina l  L a w  5 114.2- s t a t emen t  of defendant ' s  evidence - no expression 
of opinion 

The trial  judge in a common law robbery case did not express an  opinion on 
defendant's evidence when he stated dur ing his summarization of his evidence 
that  defendant was "flabbergasted" when a third person began hitting the vic- 
t im, and that  on the day following the robbery the victim and his brothers 
"accosted" defendant but  that "strangely nothing came of it," since the court's 
statements were sufficiently supported by the evidence and not contrary to what 
defendant contended. 

3. Criminal  L a w  5 114.3- instructions - no expression of opinion on defense  
The trial  judge in a common law robbery case did not express an  opinion as 

to the validity of defendant's defense when he charged on the illegality of collect- 
ing a debt by the use of force since defendant's own testimony tended to show that  
he was attempting to collect a debt owed to him by the victim's brother at  the time 
of the incident in question, and the legal issue thus arose on the evidence. 

APPEAL by defendant from Bailey, Judge. Judgment  entered 
11 March 1980 in Superior Court, DURHAM County. Heard in the 
Court of Appeals 12 November 1980. 

Defendant was indicted, tried and convicted for the common 
law robbery of $115 from the person of E r i c  C. Ear l .  
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At trial,  the evidence for the State tended to show that  on the 
night of 23 November 1979 defendant and George "June Bug" 
Cleveland were riding around drinking with Eric Ear l  and some 
other friends in a friend's car. Defendant purchased gasoline for the 
car and beer for the group and subsequently got into an argument 
with Ear l  about paying for the gasoline and beer. Ear l  gave 
defendant $2.00 and began walking to his mother's house. Defend- 
ant  and June Bug followed him, and defendant began feeling in 
Earl 's pockets. Defendant stated, "Give me your money, man, or 
June Bug is going to hurt  you." Defendant and June Bug then began 
beating Earl .  They knocked him to the ground and took his money 
out of his pocket and left. Ea r l  had been paid that  afternoon and had 
approximately $115 in his pocket. Ear l  and twoof his brothers went 
to defendant's home the next day and confronted him about the 
robbery, but defendant said nothing and left. 

Defendant testified that  after Ear l  paid him $2.00, defendant 
remembered that  Earl's brother owed him $60 for some stereo 
speakers. He followed Ear l  across the street to discuss this debt a t  
which time, to defendant's surprise, June Bug grabbed Earl  and 
began beating him, knocking him to the ground. Defendant was "in 
shock" and pulled June Bug off of Earl.  While lying on the ground 
Ear l  pulled $32 from his pocket which defendant picked up. 
Defendant then left the scene and subsequently gave some of Earl's 
money to the other people who had been riding around in the car 
with them. The following day Ear l  and two of his brothers 
approached defendant and told him he was wrong to let June Bug 
jump on Earl .  Defendant did not know what to expect so he just left. 

Upon the jury's verdict of guilty of common law robbery, 
defendant was sentenced to a prison term of not less than eight nor 
more than ten years. 

Attorney General Rufus L. Edmisten, by Special DeputyAttor- 
ney General David S. Crump, for the State. 

Pulley, Wainio & Stephens, P.A., by Ronald L. Stephens, for 
defendant appellant. 

WELLS, Judge. 

[ I ]  Prior to the trial court's charge to the jury, defendant submit- 
ted a written request for a charge on the lesser included offense of 
misdemeanor assault. The court denied the request and instructed 
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upon common law robbery only. Defendant assigns error  to the 
court's refusal to charge on misdemeanor assault, arguing that  the 
evidence warranted such an  instruction. We do not agree. Common 
law robbery is the felonious taking of money or goods of any value 
from the person of another, or in his presence, against his will, by 
violence or putt ing him in fear. State  I* .  L a  ~ c r e ? ~ c e ,  262 N.C. 162,163, 
136 S.E. 2d 595,596-97 (1964); sep also State  r 9 .  Brolc-rz, 300 N.C. 41, 
47,265 S .E.  2d 191,195 (1980). The crime of common law robbery 
includes an  assault on the person. Statp 1.. Hicks ,  241 N.C. 156,84 
S.E. 2d 545 (1954). However, a s  stated in Hicks .  241 N.C. a t  159-60, 
84 S.E. 2d a t  547: 

The necessity for instructing the jury as  to an  included 
crime of lesser degree than that  charged arises when and 
only when there is evidence from which the jury could 
find tha t  such included crime of lesser degree was com- 
mitted. The presence 0,fsl~c.h er-iclence is the determinative 
factor. Hence, there is no such necessity if the State's 
evidence tends to show a completed robbery and there is 
no conflicting e l + d e u c ~  relating to elements of the crime 
charged. 

In the present case State's evidence tended to show the taking 
of Earl 's money by defendant against Earl 's will by violent means. 
State's evidence was not open to the interpretation that  defendant 
committed only the lesser included offense of assault. Defendant 
specifically denied assaulting Ea r l ,  but  admitted taking Earl's 
money. On the basis of this evidence the court did not e r r  by failing 
to instruct the jury on the lesser included offense of misdemeanor 
assault. 

[2,3] Defendant has also assigned as error  the court's summariza- 
tion of his evidence in its charge to the jury that  defendant was 
"flabbergasted" when June  Bug began hitting E a r l  and that  on the 
day following the alleged robbery Ear l  and his brothers ('accosted" 
defendant but  that  "strangely nothing came of it." Defendant con- 
tends tha t  in so charging the jury the t r ial  judge indicated to the 
jury that  he gave little if any weight to defendant's evidence. We 
find the statements objected to by defendant to be sufficiently 
supported by the evidence and not contrary to what  defendant 
contended. Therefore such statements did not constitute an expres- 
sion of opinion by the court. See State ( 1 .  Joyner ,  297 N.C. 349, 
359-62,255 S.E. 2d 390,396-98 (1979). Defendant also contends that 
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the t r ial  court expressed a n  opinion as to the validity of defendant's 
defense when it charged on the illegality of collecting a debt by the 
use of force. Again we find no expression of opinion since the legal 
issue arose on the evidence. Defendant's own testimony tended to 
show tha t  he was at tempting to collect a debt owed to him by Earl 's 
brother a t  the time of the robbery of Earl .  

In defendant's trial we find 

No error. 

Judges VAUGHN and MARTIN (Robert) concur. 

NORTH CAROLINA NATIONAL BANK, A NATIOKAL BANKING ASSOCIATION. 
PLAINTIFF v. CHARLES F. SHARPE A K D  WIFE BETTY R. S H A R P E ,  
DEFENDANTS 

No. 8022SC253 

(Filed 2 December 1980) 

1. Execut ion  § 9; Homes tead  a n d  Personal  P r o p e r t y  Exempt ions  5 5- execu-  
tion sale - w a i v e r  of a l lo tment  of homestead 

Defendants waived the r ight  to have a homestead allotted in real property 
sold under execution where the defendants made no objection to the sale under 
execution without allotting the homestead until five months after the sale was 
completed, the  property had been sold to third parties in the  meantime, and the 
f ~ v i r ~  defendant was present a t  the sale and did not request the allotment of a 
homestead. 

2. Execut ion  5 11- j u d g m e n t  i n  one  county  - prope r ty  sold u n d e r  execut ion  in  
a n o t h e r  county  - p r o p e r  p rocedure  

The procedure employed in an  execution sale complied with statutory 
requirements where the judgment against  defendants was rendered in Iredell 
County and the property sold under execution was located in Alexander County; a 
transcript  of the judgment was docketed in Alexander County and the Clerk of 
Superior Court  of Iredell County issued the execution; and the Sheriff of Alex- 
ander County reported the sale to the Clerk of Superior Court  of Alexander 
County, who confirmed the sale and approved the Sheriff's final report. G.S. 
1-307; G.S. 1-308; G.S. 1-339.63: G.S. 1-339.67. 

APPEAL by defendants from Walker (Hal H.), Judge. Order 
entered 4 December 1979 in Superior Court, ALEXANDER County. 
Heard in the Court of Appeals 9 September 1980. 

This appeal brings to the Court a question in regard to a 
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homestead exemption. The plaintiff secured a judgment against 
the defendant which was affirmed on appeal. Bank v. Sharpe, 35 
N.C. App. 404, 241 S .E.  2d 360 (1978). On 19 January  1979, the 
Sheriff sold under ,execution certain real property which had 
belonged to the defendants. A homestead was not set aside for the 
defendants. Defendants were represented by an  attorney and the 
feme defendant was present a t  the sale. No objection was made to 
the Sheriff's failure to allot a homestead. On 23 March 1979, the 
plaintiff conveyed the property to Joey Albert Williams and wife. 

On 27 August 1979, the defendants filed a motion to set aside 
the sale under the execution. This motion was denied in the superior 
court  by an  order filed on 4 December 1979. Defendants appealed. 

Pope, McMillan, Gourley and Kutteh, by Robert H. Goudey, for 
plaintiff appellee. 

W. P. Burkhimer for defendant appellants. 

WEBB,  Judge. 

[I]  Article X, Section 2 of the Constitution of North Carolina and 
G.S. 1-369 through G.S. 1-392 exempt certain real property from 
sale under execution. This constitutional and statutory r ight  may 
be waived. See Land Bank z.. Bland, 231 N.C. 26, 56 S.E.  2d 30 
(1949); Cameron a. McDonald, 216 N.C. 712, 6 S.E.  2d 497 (1940); 
Pence v. Price, 211 N.C. 707,192 S.E. 99 (1937). The question posed 
by this appeal is whether the defendants waived the right to have a 
homestead allotted in the real property sold under execution. The 
defendants made no objection to the sale under execution without 
allotting the homestead until five months af ter  the sale was com- 
pleted. In  the meantime, the real property had been sold to the third 
parties. The feme defendant was present a t  the sale and did not 
request the allotment of a homestead. We hold these facts constitute 
a waiver by the defendants of their r ight  to have the homestead 
allotted. 

The defendants contend tha t  Stokes v. Smith, 246 N.C. 694,100 
S .E.  2d 85  (1957); Williams v. Johnson, 230 N.C. 338,53 S.E. 2d 277 
(1949); and Dickens ?I. Long, 112 N.C. 311, 17 S.E. 150 (1893) hold 
tha t  defendants did not have to claim a homestead in order to have it 
allotted, and  i t  was er ror  for the superior court to hold they have 
waived it. Dickens is the only case relied upon by the defendants 
which deals with a waiver of the r ight  to have a homestead allotted 
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and tha t  case recognizes that ,  under certain circumstances, the 
r ight  may be waived. I t  is t rue  tha t  the Sheriff is under a duty to 
allot a homestead before selling real estate under execution without 
a request for it. Nevertheless, we hold the defendants were under a 
duty not to acquiesce in the extinguishment of their rights to the 
extent they did in this case. By doing so they waived the right. 

[2] The defendants next assign er ror  to the procedure for the 
execution sale. The judgment against the defendants was rendered 
in Iredell County. The property sold under execution was located in 
Alexander County. A transcript of the Iredell County judgment 
was docketed in Alexander County and the Clerk of Superior Court 
of Iredell County then issued the execution. This followed the statu- 
tory requirements. See G.S. 1-307 and G.S. 1-308. The Sheriff of 
Alexander County reported the sale to the Clerk of Superior Court 
of Alexander County who confirmed the sale and approved the 
Sheriff's final report. We hold tha t  this complies with G.S. 1-339.63 
and G.S. 1-339.67. This assignment of error  is overruled. 

By their last assignment of e r ror ,  the defendants contend the 
superior court erred in not setting aside the judgment. Defendants 
contend this should have been done because the plaintiff's claim 
should have been asserted a s  a counterclaim in a prior action 
between the parties in Caldwell County. A judgment has been 
entered against the defendants which has been affirmed by this 
Court. Bank u. Sharpe, supra. The defendants may not now at tack 
the judgment on this procedural ground. 

We note tha t  Joey Albert Williams and wife were owners of 
the property a t  the time the motion to set aside the Sheriff's deed 
was made. They were necessary parties since their interest in the 
property would have been affected if the motion had been allowed. 
In  light of our decision, it is not necessary tha t  they be joined as 
parties a t  this point. 

Affirmed. 

Judges VAUGHN and MARTIN (Robert M.) concur 
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STATE O F  NORTH CAROLINA v. ROBERT MORRIS WOODSON 

No. 8028SC653 

(Filed 2 December 1980) 

Automobiles 125.1, 126.6- driving under influence of intoxicants - 
insufficient allegation of second offense - evidence of prior conviction 

A statement of charges for the offense of driving under the influence of 
alcoholic beverages did not allege a second violation of G.S. 20-138 so as  to tr igger 
the  second offense provision of G.S. 20-179(a) where it alleged tha t  defendant had 
previously been convicted of the same offense on a date more than three years 
prior to the date  of the current offense; therefore, defendant was prejudiced by 
the State's introduction of evidence of his earl ier  conviction and by numerous 
references to the earlier conviction throughout the trial. 

APPEAL by defendant from Griffin, ,Jzidge. Judgment  entered 
4 March 1980 in Superior Court, BUNCOMBE County. Heard in the 
Court of Appeals 12 November 1980. 

Defendant was tried on a statement of charges alleging that,  
on 19 July 1979, he unlawfully operated a motor vehicle while under 
the influence of alcohol, and that  he had previously been convicted 
of the same offense on 20 April 1976. He was convicted of unlaw- 
fully operating a motor vehicle while the amount of alcohol in his 
blood was 0.10% or more by weight. 

Attorney General Edmisten, by  Associate Attorney E?v?1yn M. 
Conzai~, for the State. 

Long, McClure, Parker, Hunt and TyulL, by William A. Parker, 
for defendant appellarzt. 

VAUGHN, Judge.  

Defendant contends tha t  he was prejudiced by the State's in- 
troduction of evidence of his earlier conviction and by the numerous 
references to that  conviction throughout the trial. 

The general rule is that, in a prosecution for a particular crime, 
the State  cannot offer evidence to show that  the defendant has 
committed another distinct, independent or separate offense even 
though the other offense is of the same nature a s  the cr ime charged. 
State I * .  McClain, 240 N.C. 171,81  S.E. 2d 364 (1954). 

One of the many exceptions to the general rule is tha t  evidence 
of the prior conviction may be introduced if proof of the prior 
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conviction is an  element of the offense charged. Thus, upon a proper 
charge of a second violation of G.S. 20-138, allegation and proof of 
the first conviction is necessary where, a s  here, it is not judicially 
admitted by the defendant. State 1 . .  White, 246 N.C. 587,99 S.E.  2d 
772 (195'7). 

Here, however, the statement of charges upon which defend- 
an t  was tried does not allege a second violation of G.S. 20-138 so as  to 
t r igger  the second offense provisions of G.S. 20-179(a). That  section, 
a s  it was rewritten to become effective on 1 March 1979, expressly 
provides that  "[c]onvictions for offenses occurring prior to July 1, 
1978, or more than three years prior to the current  offense shall not 
be considered prior offenses for the purpose of subdivisions (2) and 
(3) above." I t  appears  on the face of the statement of charges that  the 
earlier conviction set out took place on 20 April 1976, a date prior to 
1 ,July 1978 and more than three years prior to the date of the 
cur rent  offense, 19 July 1979. The statement of charges alleging a 
second offense is, therefore, prejudicial surplusage which should 
have been stricken. 

The repeated references to the earlier conviction in the evi- 
dence and in the charge of the court were clearly prejudicial to 
defendant's r ight  to a fair  trial.  The fact that  defendant was con- 
victed of aviolation of G.S. 20-138(b), instead of G.S. 20-138(a), is of 
no consequence. His plea of not guilty put  the State  to the task of 
proving to the jury every element of the offense charged, or  every 
element of any lesser included offense, beyond a reasonable doubt, 
unaided by the bias naturally created by the attention drawn to the 
earlier conviction of a similar offense. 

New trial. 

Judges MARTIN (Robert M.) and WELLS concur. 
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AMENDMENTS TO 
NORTH CAROLINA RULES 

OFAPPELLATEPROCEDURE 

The first sentence of Rule 23(b) of the Rules of Appellate 
Procedure, 287 N.C. 671,733 shall be amended to read a s  follows 
(new material appears in italics): 

Pending Review by Supreme Court 
of Court of Appeals Decisions 

Application may be made in the first instance to  the Su- 
preme Court for a writ of supersedeas to stay the execution 
or enforcement of a judgment, order or other determina- 
tion mandated by the Court of Appeals when a notice of 
appeal of right or  a petition for discretionary review has 
been o r  will be timely filed, or a petition for review by cer- 
tiorari, mandamus, or prohibition has been filed to obtain 
review of the decision of the Court of Appeals. No prior 
motion for a s tay order need be made to the  Court of 
Appeals. 

Approved by the Court in Conference this 2 day of December, 
1980, to become effective 1 January 1981. I t  shall be prom- 
ulgated by publication in the Advance Sheets of the Supreme 
Court and the  Court of Appeals. 

CARLTON J. 
For the Court 



RULES OF APPELLATE PROCEDURE 

Rule 28 of the North Carolina Rules of Appellate Procedure 
287 N.C. a t  742 is hereby amended by repealing subsection (d), 
"Incorporation of Court of Appeals Argument into Supreme 
Court Brief by Reference." 

Rather t han  re-letter the  remaining subsections of Rule 28, 
the Court has  elected to reserve subsection (d) for future use. 
The following note will be added to the end of the existing 
material under the Commentary to Rule 28, Subdivision (d): 

"NOTE: The North Carolina Supreme Court, in repealing 
subsection (d), has eliminated the right to incorporate by 
reference any argument contained in a brief filed in the 
Court of Appeals. Not only must a party include in his new 
brief any question which he wants to  preserve a s  required 
by Rule 28(b), but now he must also present any argument 
for tha t  question upon which he intends to rely. Questions 
not brought forward and argued in the  new brief will be 
considered abandoned." 

Approved by the Court in Conference this 27th day of January 
1981, to become effective 1 July 1981. I t  shall be promulgated by 
publication in the Advance Sheets of the Supreme Court and 
the Court of Appeals. 

MEYER, J. 
For the Court 
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Titles and section numbers in this Index correspond with titles and 
section numbers in the N.C. Index 3d. 
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CORPORATIONS 
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ACCOUNTS 

1 2. Accounts Stated 
I n  a n  action to recover t h e  balance due for recreational vehicle seats  

manufactured by plaintiff and $old to defendant where plaintiff characterized 
the balance due as  an account stated, the trial court erred in excluding defend- 
ant 's evidence of a more extensive warehousing and distribution contract 
entered into by defendant with plaintiff's sales manager who represented t h a t  
he  owned plaintiff corporation. Industries, Znc. v. Distributing, Inc., 172. 

ADOPTION 

O 2. Procedure. 
The clerk of superior court properly transferred a n  adoption petition to  t h e  

civil issue docket of the  superior court where issues of fact and law were raised. 
Oxendine v. Dept. of Social Services, 571. 

§ 2.1. Consent to Adoption 
Trial court in a proceeding instituted by plaintiffs to  adopt a child placed 

with them by t h e  county department of social services must  determine whether 
the  consent of t h e  department to  plaintiffs' adoption of the  child was unreason- 
ably and unjustly withheld. Oxendine v. Dept. of Social Services, 571. 

APPEAL AND ERROR 

1 6.2. Finality As Bearing On Appeability; Premature Appeals 
The trial court's order giving to plaintiffs immediate possession of collater- 

al a s  described in certain orders of a t tachment  previously issued was an inter- 
locutory order which did not affect a substantial right of defendant, and defend- 
ant's appeal is  therefore dismissed. Financial  Center v. Sales, Inc. and Ac- 
ceptance COT. V .  Sales, Znc., 187. 

Plaintiffs' appeal from the  trial court's order denying their discovery mo- 
tion is  dismissed. Dworsky v. Insurance Co., 446. 

Defendant may not appeal from a n  order directing a new trial solely on the  
issue of damages. Johnson v. Garwood, 462. 

8 6.6. Appeals Based on Motions to Dismiss 
Defendant's motion to dismiss plaintiffs' claim for treble damages was a 

Rule 12(b)(6) motion and no appeal lay from a denial thereof. Dworsky v. Insur-  
ance Go., 446. 

8 6.9. Appealibility of Preliminary Matters 
I n  a n  action to recover damages for fraud, a pretrial order denying plain- 

tiffs' motion to amend and resolving issues to be submitted to  the  jury was 
interlocutory and not appealable. Lazenby v. Godwin, 300. 

1 14. Appeal and Appeal Entries 
Plaintiffs appeal from a n  order denying their motion to amend the judg- 

ment did not constitute a n  appeal from the  judgment itself. Hamlin v. Austin, 
196. 

Notice of appeal must  be served on t h e  opposing party either before t h e  
notice is filed or on the  same day t h e  notice is filed. Shaw v. Hudson, 457. 
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5 1. Generally 
In a hearing on plaintiffs motion to increase child support, the trial court 

did not abuse its discretion in denying defendant's motion to stay the proceed- 
ings pursuant to the Soldiers and Sailors Civil Relief Act of 1940. Cromer v. 
Cromer, 403. 

ARREST AND BAIL 

5 3.5. Warrantless Arrest for Burglary and Related Offenses 
An officer had probable cause to make a warrantless arrest of defendant 

where a burglar alarm system a t  a grocery store had been activated; one person 
had been seen running from the grocery store; and when an officer arrived on 
the scene it was deserted except for defendant who was in a phone booth 40 feet 
from the store. S. v. Smith, 293. 

B 3.6. Warrantless Arrest for Robbery 
An officer who stopped defendant's vehicle while it was fleeing from the 

scene of a robbery had probable cause to believe that  defendant had committed 
a felony. S. v. Duers, 282. 

5 11.4. Judgment Against Sureties on Bail Bond 
Trial court made sufficient findings to support its conclusion that  no cause 

was shown to justify remission of forfeited appearance bonds in whole or in 
part. S. v. Rakina, 537. 

ASSAULT AND BATTERY 

B 2. Defenses in Actions for Civil Assault 
In an action to recover for injuries sustained by plaintiff in an assault, the 

trial court properly instructed on self-defense. Griffin v. Disco, Inc., 77. 

8 3.1. Trial of Civil Assault Case 
In an action to recover for injuries sustained by plaintiff in an assault, the 

trial court did not err  in summarizing the evidence and the fact that  the jury 
returned to the courtroom and asked one question with respect to the evidence 
allegedly improperly summarized did not indicate tha t  the jury was confused 
on the issue. Gfiffin v. Disco, Znc., 77. 

14.3. Sufficiency of Evidence of Assault With Deadly Weapon Inflicting Se- 
rious Bodily Injury 

There was no fatal variance between an  indictment charging that  the date 
of a felonious assault was 17 April 1979 and evidence tha t  the assault occurred 
on 17 February 1979. S. v. Bailey, 377. 

Evidence tending to show that  defendant struck his victim repeatedly in 
the head with a shotgun was sufficient for the jury in a prosecution for assault 
with a deadly weapon inflicting serious injury. S. v. Bradsher, 507. 

5 14.6. Sufficiency of Evidence of Assault on Law Officer 
The State's evidence was sufficient to support defendant's convictions of 

assaults on two officers in the performance of their duties. S. v. Cooke, 384. 
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ASSIGNMENTS 

8 1. Rights and Interests Assignable 
The trial judge was without authority himself to execute an assignment of 

defendant's wages absent defendant's failure to comply with a j udgment within 
the time specified. Sturgill v. Sturgill, 580. 

9 4.2. Liabilities of Assignee 
Plaintiff's cause of action for breach of contract, if i t  existed a t  all, should 

have been brought against the assignee of the contract and not against defend- 
ants. Hurst v. West, 598. 

ATTACHMENT 

9 1. Nature of Remedy 
G.S. 1-440.1 e t  seq., which permits prejudgment attachment without prior 

notice and opportunity to be heard, does not violate federal and state constitu- 
tions. Connoiy v. ~ h & e ,  152. 

9 2. Attachment of Property of Resident 
Plaintiffs' mere suspicion alleged in their affidavit tha t  defendants had 

committed the possible unrelated fraudulent act of burning their house one 
week after obtaining a $5000 increase in insurance coverage would not support 
prejudgment attachment to prevent another anticipated fraudulent act. Con- 
nolly v. Shave ,  152. 

AUTOMOBILES 

8 2. Grounds for Mandatory Suspension of License 
In determining whether there has been a violation of a condition of probation 

of a driver's license tha t  the licensee not accumulate as  many as  three points 
during the probation period, the Division of Motor Vehicles must assign points 
to the licensee's record for traffic convictions as  of the date of the offense and 
not the date of conviction. Baggett v. Peters, 435. 

9 13. Lights; Statutory Requirements 
The requirement of G.S. 20-131 that  a motor vehicle headlamp be "so con- 

structed, arranged, and adjusted" to produce visibility of a person 200 feet 
ahead indicates tha t  the General Assembly intended tha t  a headlamp be a 
certain type of specifically designed and positioned light, not merely any object 
which would illuminate the road for a minimum distance. Bigelow v. Johnson 
and Johnson v. Millican, 40. 

A five-cell flashlight taped to the handlebars of plaintiffs' motorcycle did 
not meet the qualifications implicit in the definition of the term headlamp. Zbid. 

8 58.1. Negligence in Turning 
Plaintiffs evidence was sufficient for the jury on the issue of defendant's 

negligence in turning in front of plaintiffs oncoming car. Taylor v. Hudson, 296. 

9 62. Negligence in Striking Pedestrian 
In an  action to recover for personal injury sustained by plaintiff when he 

was struck by defendant in a parking lot, trial court should have submitted to 
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the jury an issue as to defendant's negligence in accelerating his automobile in 
the parking lot when he saw a pedestrian. Francis v. Brickhouse, 433. 

8 73. Contributing Negligence Generally 
In an action to recover for injuries sustained in an accident between an 

automobile and plaintiffs' motorcycle, the trial court properly directed verdicts 
in favor of defendants because plaintiffs' failure to have a lighted headlamp as 
required by law constituted contributory negligence as a matter of law. Bigelww 
v. Johnson and Johnson v. Millican, 40. 

1 80. Contributory Negligence in Hitting Turning Vehicles 
Plaintiffs evidence did not disclose tha t  he was contributorily negligent as 

a matter of law in striking defendant's vehicle which made a left turn in front of 
plaintiffs oncoming vehicle. Taylor v. Hudson, 296. 

O 83. Contributory Negligence of Pedestrians 
In an action to recover for personal injury sustained by plaintiff when he 

was struck by defendant in a parking lot, trial court should have submitted to 
the jury an issue as  to plaintiffs contributory negligence in walking across the 
driveway of the parking lot. Francis v. Brickhouse, 433. 

8 89.1. Sufficient Evidence of Last Clear Chance 
In an action to recover for personal injury sustained by plaintiff when he 

was struck by defendant in a parking lot, trial court should have submitted to 
the jury an issue as to last clear chance. Francis v. Brickhouse, 433. 

8 105.1. Sufficient Evidence of Respondent Superior Under G.S. 20-71.1. 
In an action to recover for damages to plaintiffs' store building and car 

where the evidence tended to show that  defendant's employee was driving 
defendant's delivery truck and making deliveries to plaintiffs' store a t  the time 
of the accident, trial court erred in directing verdict for defendant employer. 
Norman v. Bottliw Go., 661 

B 106. Instructions on Respondent Superior 
Plaintiff in a wrongful death action was entitled to an instruction on G.S. 

20-71.1, since it was stipulated that  one defendant who was not the driver was 
the registered owner of the vehicle a t  the time of the accident, and an instruc- 
tion on the statute was required even though plaintiff presented no positive 
evidence that  defendant driver was defendant owner's agent. Scallon v. Hooper, 
113. 

O 125.1. Warrant for Second Offense of Driving Under the Influence 
A statement of charges for the offense of driving under the influence of 

alcoholic beverages did not allege a second violation of G.S. 20-138 so as to 
trigger the second offense provision of G.S. 20-179(a) where it alleged defendant 
had previously been convicted of the same offense on a date more than three 
years prior to the current offense. S. v. Woodson, 696. 



ANALYTICAL INDEX 

BASTARDS 

§ 6. Sufficiency of Evidence of Wilful Failure to  Support Illegitimate Child 
In  a prosecution of defendant for failing to  support his illegitimate child, 

evidence t h a t  defendant knew the  mother of t h e  child and had had sexual 
intercourse with her  was sufficient to  raise a n  inference t h a t  defendant was t h e  
father of t h e  child. S. v. Brown, 194. 

5 7. Instructions 
In  a prosecution of defendant for failing to  support his illegitimate child, 

the  trial court did not e r r  in not instructing t h e  jury t h a t  it  had to find t h a t  t h e  
child was "illegitimate" before it  could answer t h e  issue of paternity in  the  
affirmative. S. v. Brown, 194. 

BROKERS AND FACTORS 

5 6.1. Procuring Cause of Purchase. 
Defendant realtors were entitled t o  recover a six percent real estate com- 

mission pursuant  to a n  exclusive listing contract giving defendants the author- 
ity to sell plaintiffs' house for a period of 120 days although the  house was not 
actually conveyed within the  120 day period. Collins v. Realty Co., 316. 

5 6.7. Termination of Recurring Commission Payments 
The right to  share in  commissions under  a n  agreement between brokers 

does not arise until t h e  commissions have been actually received by the  broker 
charged with liability. Chears v. Young & Associates, 674 

CEMETERIES 

5 1. Regulation 
Former G.S. 65-66 did not require plaintiff cemetery companies to place in  

t rust  a portion of funds received from t h e  sales to  finance companies of con- 
ditional sales contracts for burial goods and services. National Heritage Corp. v. 
Cemetery Comm., 159. 

CLERKS OF COURT 

§ 3. Adoption Jurisdiction 
The clerk of superior court properly transferred a n  adoption petition to  t h e  

civil issue docket of t h e  superior court where issues of fact and law were raised. 
Oxendine v. Dept. of Social Services, 571. 

CONSPIRACY 

5 6.  Sufficiency of Evidence of Criminal Conspiracy 
Evidence was sufficient for the  jury i n  a prosecution for conspiring to file a 

false insurance claim. S. v. Aleem, 359. 

CONSTITUTIONAL LAW 

§ 24.7. Jurisdiction Over Foreign Corporations 
The courts of this S ta te  had in personam jurisdiction over defendant, an 
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Illinois corporation, where defendant agreed to purchase the assets and take 
over the liabilities of the church pictorial directories division of an N.C. corpora- 
tion, and the corporation had contracted with plaintiff for the production of 
certain church directories. Delprinting COT. v. C.P.D. Corp., 449. 

8 28. Due Process in Criminal Proceedings 
The State violated defendant's due process rights by introducing evidence 

from which the jury could reasonably infer tha t  defendant's refusal to submit to 
a paraffin test until she had consulted her attorney constituted a "statement" 
by defendant which was inconsistent with her plea of not guilty. S. v. Odom, 278. 

8 30. Discovery; Access to Evidence 
Defendant's due process rights were not violated when the trial court 

denied defense counsel's motion, made a t  trial prior to cross-examination of a 
material State's witness, that  counsel be allowed to examine any written state- 
ments made by the witness and failed to make an in camera inspection of the 
writings. S. v. Voneannon, 637. 

$ 40. RigM to Counsel Generally 
Although a superior court judge had previously found that  the defendant 

was not an indigent, the trial court was required by G.S. 15A-942 to inquire a t  
defendant's arraignment into the question of defendant's indigency a t  that  
time, and defendant is entitled to a new trial by reason of the court's failure to 
make such inquiry. S. v. Elliott, 141. 

8 43. Critical Stage of Proceedings 
Defendant did not have a right to counsel when a robbery and assault 

victim identified him while he was standing in her yard a few hours after the 
crime since defendant had not been arrested a t  tha t  time. S. v. Edwards, 547. 

$ 45. Right to Appear Pro Se 
The trial court did not err  in allowing the indigent defendant to represent 

himself and in refusing to appoint standby counsel for him. S. v. Brooks, 14. 

8 49. Waiver of Counsel 
Defendant did not show prejudicial error where the record showed he 

voluntarily waived his right to counsel without being advised of his right to 
counsel if he was indigent and without any showing tha t  he was in fact indigent. 
s. v. Wall, 678. 

8 50. Speedy Trail Generally 
There was no merit to defendant's contention tha t  the six month delay 

between issuance of the mandate from the Court of Appeals to retry defendant 
and the actual retrial was in excess of the 120 day limit imposed on the courts by 
the Speedy Trail Act, since that  Act did not take effect until 1 October 1978 and 
therefore was not applicable to defendant's case. S. v. Brooks, 14. 

8 53. Delay Caused by Defendant 
Defendant, who was tried 319 days after he was indicted, was not denied his 

constitutional right to a speedy trial where most of the delay was caused by his 
motions for continuances. S. v. Hartman, 83. 
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9 6.3. Findings and Judgment 
Evidence tha t  defendant had contacted a witness in a civil case and had 

encouraged her to disobey a subpoena and not to testify was sufficient to 
support the trial court's findings of fact which in turn supported the court's 
conclusion tha t  defendant was in contempt of court. S. v. Wall, 678. 

CONTRACTS 

9 5. Form and Requisites of Agreements 
A contract for the lease of personal property is not required by statute to be 

in writing and signed by the parties. Pallet Co. v. Truck Rental, Znc., 286. 

9 6.1. Contracts by Unlicensed Contractors 
Defendant builder was not entitled to recover from third party defendants 

for the construction of a house either upon the parties' contract or in quantum 
meruit, since defendant was not a licensed contractor a t  the time he entered into 
the contract with third party defendants. Sand and Stone, Znc. v. King, 168. 

9 24. Parties in Actions on Contracts 
Plaintiffs cause of action for breach of contract, if it  existed a t  all, should 

have been brought against the assignee of the contract and not against de- 
fendants. Hurst w. West, 598. 

9 28.1. Prejudicial Error in Instructions 
In an action to recover for the building of a house, plaintiff is  entitled to a 

new trial where the evidence tended to show that  plaintiff performed on the 
parties' contract by constructing a t  least a portion of the house, but the trial 
court's instructions did not, with reference to the evidence, declare and explain 
under what circumstances, if any, plaintiff would be entitled to payments or 
under what circumstances, if any, defendant would be justified in refusing to 
approve payments. Harrison v. McLear, 121. 

O 34. Interference With Contractual Rights by Third Persons 
Summary judgment was properly entered for defendant in plaintiffs action 

for malicious interference with his employment contract. Ramsey v. Rudd, 670. 

CORPORATIONS 

9 6. Right of Stockholders to Maintain Action 
A sufficient legal basis existed to support plaintiff stockholders' allegations 

of an individual loss, separate and distinct from any damage suffered by the 
corporation, where plaintiffs alleged tha t  defendants negligently misrepre- 
sented the feasibility of miningcertain tracts of land for the purpose of inducing 
the stockholders to invest. Howell v. Fisher, 488. 

COURTS 

B 9.4. Jurisdiction to Review Rulings of Another Superior Court Judge en Sum- 
mary Judgment Motion 

I t  was inappropriate for a superior court judge to determine defendant's 
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second motion for summary judgment on the issue of punitive damages where 
another superior court judge had already denied defendant's first motion on 
the same issue. Caw v. Carbon Corp., 631. 

CRIME AGAINST NATURE 

9 3. Sufficiency of Evidence 
The State's evidence was sufficient for the jury in a prosecution for crime 

against nature with an eleven year old boy. S. v. McGuire, 70. 

CRIMINAL LAW 

9 7. Entrapment 
The trial court did not err  in failing to dismiss the case on the ground that  

the evidence disclosed entrapment as  a matter of law, since the evidence indi- 
cated that  an officer met defendant for the first time when the alleged offense 
occurred and the officer never told persons from whom he purchased drugs that  
he would help them find employment if they provided controlled substances for 
him. S. v. Hartman, 83. 

The question of entrapment did not arise from defendant's evidence in a 
prosecution for possession and sale of LSD. S. v. Neville, 684. 

O 9.3. Sufficient Evidence of Guilt as Aider and Abettor 
State's evidence was sufficient to support defendant's conviction of felo- 

nious breaking or entering, armed robbery and felonious assault as an aider and 
abettor. S. v. Edwards, 547. 

The evidence in a juvenile hearing was sufficient to prove beyond a reason- 
able doubt that  respondent committed the criminal offense of aiding and abet- 
ting an assault with a deadly weapon (his father's car). I n  re Rich, 165. 

9 26.5. Double Jeopardy; Some Act Violating Different Statutes 
Defendant was not placed in double jeopardy by his conviction of armed 

robbery and assault with a deadly weapon arising out of the same conduct. S. v. 
Edwards, 547. 

O 33.2. Relevancy of Evidence to Show Intent 
Testimony that  defendant participated in a beating of the victim in Decem- 

ber and went to the victim's home in January with a shotgun was relevant to 
prove his intent to kill the victim when he assaulted him with a deadly weapon 
on 17 February. S. v. Bailey, 377. 

9 34.7. Evidence of Other Crimes; Admissibility to Show Motive 
Testimony in a homicide case tha t  defendant had made threats against a 

witness in the victim's presence and that  the victim had intervened was rel- 
evant on the question of motive. S. v. Judge, 290. 

O 57. Evidence Concerning Firearms 
The State violated defendant's due process rights by introducing evidence 

from which the jury could reasonably infer that  defendant's refusal to submit to 
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a paraffin test  until she had consulted h e r  attorney constituted a "statement" 
by defendant which was inconsistent with her  plea of not guilty. S. v. Odom, 278. 

§ 63. Evidence as  to Sanity of Defendant 
A psychiatrist's testimony t h a t  her  diagnosis of defendant was based in 

par t  on a personality inventory test  administered to  defendant by a psycholo- 
gist which indicated that  defendant's behavior pattern is often seen in persons 
who a re  habitual liars was incompetent hearsay and i ts  admission was prejudi- 
cial to  defendant. S. v. Hoyle, 98. 

Trial court did not e r r  in permitting a police officer to  testify concerning 
changes in  t h e  mental condition of a robbery and assault victim. S. v. Bradsher, 
507. 

§ 66.5. Right to Counsel at Lineup 
Defendant did not have a right to  counsel when a robbery and assault 

victim identified him while he  was standing in her  yard a few hours after t h e  
crime since defendant had not been arrested a t  t h a t  time. S. v. Edwards, 547. 

1 66.6. Suggestiveness of Lineup 
Evidence t h a t  defendant was told by a n  officer dur inga  lineup to "hold your 

head up" does not require a finding t h a t  t h e  lineup was impermissibly sugges- 
tive. S. v. McGuire, 70. 

§ 66.9. Suggestiveness of Photographic Identification Procedure 
The fact t h a t  photographs exhibited to  a witness were not all t h e  same size 

and some were in  color while others were in  black and white did not render the  
photographic identification improper. S ,  v. McGuire, 70. 

8 66.11. Confrontation at  Crime Scene 
A robbery and assault victim's in-court identification of defendant was of 

independent origin and not tainted by a pretrial identification when officers 
brought defendant into the  victim's yard a few hours after the  crime. S. v. 
Edwards, 547. 

§ 66.15. Independent Origin of In-Court Identification 
The trial court did not err  in failing to make detailed findings of fact after a voir 

dire hearing on defendant's motion to suppress the  in-court identification of 
defendant where the  evidence showed t h e  in-court identification was of inde- 
pendent origin and not tainted by any  out-of-court procedures. S. v. McGuire, 
70. 

§ 66.18. When Voir Dire Is Required 
Trial court did not e r r  in failing to  hold a voir dire examination of two 

witnesses concerning the i r  identifications of defendant before they were 
allowed to testify. S ,  v. Jordan, 561. 

Trial court did not e r r  in failing t o  conduct a voir dire hearing before 
permitting a robbery and assault victim t o  testify t h a t  she noticed there was a 
limp in her  assailant's walk. S. v. Edwards, 547. 
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8 67. Evidence of Identity By Voice 
The trial court in an armed robbery case did not err  in determining that  the 

victim's voice identification of defendant was of independent origin and was 
admissible. S. v. Brooks, 14. 

8 71. Shorthand Statements of Fact 
An officer's testimony that  the victim's wrist "had marks coming all the 

way around as  if it  had been tied" was competent as  a shorthand statement of 
fact. S. v. McGuire, 70. 

8 75.3. Confessions; Effect of Confronting Defendant With Statements of Others 
There was no merit to defendant's contention tha t  his codefendant was 

arrested without probable cause, tha t  the codefendant's incriminating state- 
ment was illegally obtained, and any evidence obtained by use of tha t  state- 
ment, including his own confession, was inadmissible as fruit of an illegal 
arrest, S. v. Smith, 293. 

8 75.9. Volunteered In-Custody Statements 
The trial court properly admitted defendant's volunteered statements to 

an officer that  he didn't "know why [he] did it" and that  he hated that  he "ever 
came to Raleigh." S. v. Duers, 282. 

Trial court did not err  in admitting into evidence a statement made by 
defendant on the way to the police station, although the court failed to make 
specific findings of fact to support its conclusions. S. v. King, 499. 

O 75.10. Waiver of Constitutional Rights Before In-Custody Statements 
In a prosecution for attempting to obtain merchandise by false pretense by 

use of a stolen credit card, the trial court properly admitted defendant's state- 
ment to an officer tha t  she "had taken the credit cards from [the owner thereofl 
and that she was going to return them to him in a little while" where defendant 
had signed a waiver of rights form. S. v. Rogers, 337. 

8 76.2. When Voir Dire Hearing on In-Custody Statements is Required 
The trial court in an armed robbery case erred in admitting a statement 

made by defendant when he was arrested tha t  his female companion "knew 
nothing of this" without conducting a voir dire hearing to determine the volun- 
tariness of the statement, but such error was harmless beyond a reasonable 
doubt. S. v. Duers, 282. 

8 80.1. Foundation for Admission of Books and Records 
A computerized report containinginformation about a certain stolen credit 

card was properly admitted into evidence. S. v. Rogers, 337. 

8 85.1. Character Evidence 
A police officer who testified a s  a character witness for defendant was 

properly cross-examined for impeachment purposes as to whether he had called 
an SBI agent several times to report his suspicion tha t  defendant was dealing 
in drugs. S. v. Harris, 452. 
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8 86.3. Impeachment of Defendant; Prior Convictions 
Trial court in a rape prosecution did not err  in disallowing questions to the 

prosecuting witness on cross-examination relating to specific convictions of 
crime. S. v. McLendon, 459. 

Trial court did not abuse its discretion in permitting the prosecutor to ask 
defendant questions on cross-examination attempting to elicit further details 
about prior convictions which defendant admitted on direct examination. S. v. 
Edwards, 547. 

8 86.5. Impeachment of Defendant; Specific Acts 
Trial court in a robbery case properly permitted the prosecutor to cross- 

examine defendant for impeachment purposes about defendant's use of drugs 
and his efforts to forge a prescription for drugs. S. v. Murphy, 443. 

8 86.8. Impeachment of State's Witness 
The trial court did not e r r  in refusing to play back voir dire testimony as  a 

method of impeaching the witness. S. v. McGuire, 70. 

8 91. Speedy Trial Act 
In computing the time within which the trial of a criminal case was required 

to commence pursuant to the Speedy Trial Act, the time between defendant's 
indictment and a stipulation of readiness for trial by defendant's attorney was 
properly excluded where the State was waiting during that  time for defendant 
to obtain private counsel. S. v. Rogers, 337. 

Defendant, who was tried 319 days after he was indicted, was not denied his 
right to a speedy trial under the Speedy Trial Act where 205 days of the delay 
were caused by defendant's motions for continuances. S. v. Hartman, 83. 

Trial court should have granted defendant's motion to dismiss for failure to 
comply with the Speedy Trial Act where the case was first calendared for trial 
a t  a time beyond the 120 day limitation imposed by statute and the State 
produced no evidence to sustain i ts  burden of going forward with evidence to 
justify excluding a portion of the period between defendant's indictment and 
the initial calling of the case for trial. S. v. Edwards, 426. 

The mere taking of judicial notice of the number of court sessions held in the 
county of venue between indictment and the first calling of the case for trial was 
not sufficient to support exclusion of any specific period of delay from computa- 
tion under the Speedy Trial Act. Zbid. 

The trial court properly excluded the time of a continuance granted to 
defendant and eight days during which the withdrawal of counsel and appoint- 
ment of new counsel occurred from the computation under the Speedy Trial Act. 
S. v. Bradsher, 507. 

Where there.was a finding of no probable cause on a charge of feloniously 
receiving stolen property, the period of time within which trial on a new charge 
of felonious possession of the same stolen property must commence began to 
run from the date of defendant's indictment on the new charge. S. v. Boltin- 
house, 665. 

O 91.7. Motion for Continuance on Ground of Absence of Witness 
The trial court did not e r r  in denying defendant's motion for a continuance 
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based on the absence from the trial of an allegedly essential witness. S. v. 
Hartman, 83. 

9 96. Withdrawal of Evidence 
Defendant was not prejudiced by the prosecutor's asking of two improper 

questions concerning a witness's and defendant's involvement in unrelated 
offenses, since the defendant objected, both objections were sustained, and the 
jury was told by the court not to consider the questions. S. v. Jordan, 561. 

O 99.4. Remarks of Court in Ruling on Objections 
The trial court did not express an opinion on the credibility of a witness 

when he stated, "I won't require him to answer because I don't think - I just 
won't." S. v. Judge, 290. 

9 99.6. Questions or Remarks by Court in Connection With Examination of Wit- 
nesses 

The trial judge did not express an opinion as  to the credibility of a witness 
where he merely clarified what the witness had already stated. S. v. Aleem, 359. 

9 101. Misconduct Affecting Jurors in General 
A person who commits a criminal act of embracery is liable in civil damages 

to one who is damaged thereby, and the trial court properly entered a judgment 
for plaintiff insurer against defendant attorney for the value of the time its 
attorneys spent in defending a lawsuit which ended in a mistrial because 
defendant personally contacted a juror and attempted to influence her verdict 
in the case. Employers Insurance v. Hall, 179. 

9 101.4. Misconduct Affecting Jury Deliberations - .  

The trial court in a forgery prosecution erred in allowing the jury, without 
defendant's consent, to take into the jury room during deliberations checks 
which had been introduced into evidence, but defendant failed to show that  
such error was prejudicial to him. S. v. Prince, 145. 

9 102.5. Conduct of Counsel in Cross-Examining Defendant or Other Witnesses 
Defendant was not prejudiced when the prosecutor asked defendant on 

cross-examination, "You figure you can buy your way out of anything, don't 
you?" S. v. Bailey, 377. 

The prosecutor's comments during cross-examination as to the truthful- 
ness of defendant's witness were not so grossly improper as to require the trial 
court to correct them in the absence of defendant's failure to object a t  trial. S. v. 
Jordan, 561. 

9 102.6. Particular Comments in Jury Argument 
Defendant was not prejudiced by the prosecutor's argument that  the case 

was important and had wide-ranging implications and that  the jury should use 
their sixth sense to find the facts. S. v. Boltinhouse, 665. 

The trial court did not err  in refusing to allow a motion for mistrial after the 
district attorney, in his closing argument to the jury, stated in substance that, 
as a result of this assault, the victim has "scrambled eggs for brains." S. v. 
Bradsher, 508. 
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5 102.9. Comment on Defendant's Character in Jury Argument 
The prosecutor's remark in his jury argument that  defendants were "law- 

less people" did not constitute prejudicial error. S. v. Bailey, 377. 

5 106.5. Sufficiency of Evidence; Accomplice Testimony 
The uncorroborated testimony of an accomplice is sufficient to sustain a 

conviction. S. v. Brooks, 14. 

5 114.2. No Expression of Opinion in Statement of Evidence on Contentions 
Trial judge in a common law robbery case did not express an opinion on 

defendant's evidence when he stated during his summarization of the evidence 
that  defendant was "flabbergasted" when a third person began hitting the 
victim, and that  on the day following the robbery the victim and his brothers 
"accosted" defendant but tha t  "strangely nothing came of it." S. v. Thompson, 
690. 

5 114.3. No Expression of Opinion in Other Instructions 
Trial judge in a common law robbery case did not express an opinion as to 

the validity of defendant's defense when he charged on the illegality of collect- 
ing a debt by the use of force. S. v. Thompson, 690. 

5 117.3. Charge on Credibility of State's Witnesses 
The trial court did not err  in instructing the jury that  defendant was an 

interested witness without mentioning the interest of a former deputy sheriff 
who was the State's main witness. S. v. Shaffner, 89. 

8 118.1. Disparity in Time or Stress Given to Contentions 
There was no merit to defendant's contention that  the trial court erred in 

stat ing the  contentions of the State without stating the contentions of 
defendant. S. v. Wade, 257. 

9 128. Motion for Appropriate Relief 
There was no merit to defendant's contention that  the trial judge erred in 

failing to rule upon his motion for appropriate relief, since defendant did receive 
a ruling on his motion under G.S. 15A-1448(a)(4) which provides that, if no ruling 
has been made by the trial judge on a motion for appropriate relief within 10 
days, the motion is deemed denied. S. v. Brooks, 14. 

5 138.7. Sentence; Particular Matters and Evidence Considered 
Trial court did not e r r  in admitting a copy of defendant's federal criminal 

record during the sentencing hearing. S. v. Edwards, 547. 

8 161. Necessity for Exceptions and Assignments of Error 
Failure of defendant, who represented himself, to note exceptions to rul- 

ings of the trial court constituted waiver of the right to assert the alleged errors 
on appeal. S. v. Brooks, 14. 
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B 16.3. Sufficiency of Evidence of Loss of Profits 
Evidence tha t  plaintiff had to withdraw bids because of late delivery and 

defects in machines purchased from defendant would not support a claim for 
lost profits. Rannbuq-Kobee Corp. v. Machine Co., 413. 

B 17.5. Instructions on Loss of Profits 
In an action to recover for injuries sustained in an  assault, the trial court 

properly instructed on damages for loss of profits, since plaintiff's business was 
small; the income produced was largely due to the personal services and atten- 
tion of plaintiff; and the earnings of the business could therefore afford a 
reasonable basis in establishing plaintiffs loss of earnings. Griffin v. Disco, 
Znc., 77. 

5 17.7. Punitive Damages 
In an action to recover for injuries sustained in an assault, evidence was 

sufficient to support the trial court's instructions on punitive damages. Gviffin 
v. Disco, Znc., 77. 

DECLARATORY JUDGMENT ACT 

B 4.3. Availability in Insurance Matters 
The Governor had standing to seek a declaratory judgment as to the legal- 

ity of action by the N.C. Reinsurance Facility imposing surcharges an auto- 
mobile liability insurance coverages. Hunt v. Reinsurance Facility, 206. 

B 9. Verdict and Judgment 
Where defendant did not object to the procedure of entering a judgment for 

money in a declaratory judgment proceeding, defendant waived the require- 
ment of G.S. 1-259 that  it  be served with a petition and notice before the court 
would have authority togrant further relief. Raintree Corp. v. City of Charlotte, 
391. 

In a declaratory judgment action in which plaintiff sought an interpreta- 
tion of a contract for sewer services, trial court properly awarded pre-judgment 
interest. Zbid. 

DEDICATION 

B 2.2. Sufficiency of Acts of Dedication 
A lane which served as  a boundary to plaintiff's property was a street 

dedicated to the public use, and the trial court erred in concluding that  defend- 
ants had the right to mark the boundary lines of the lane with posts. Emanuel- 
son v. Gibbs, 417. 

DISORDERLY CONDUCT AND PUBLIC DRUNKENNESS 

B 5. Sufficiency of Evidence 
The statute making it unlawful for any person in a public place to be 

intoxicated and disruptive by "cursing or shouting a t  or otherwise rudely 
insulting others" was not violated by defendant's conduct in standing in a 
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motel parking lot in an  intoxicated condition, looking up toward the sky, and 
shouting "God is alive" and "God is in heaven" and other words which sounded 
like a foreign language. S. v. Cooke, 384. 

DIVORCE AND ALIMONY 

9 2.1. Pleadings 
In an action for divorce based on one year's separation, the trial court 

abused its discretion in denying the plaintiffs motion to amend her complaint 
to change the date of the original separation. Ledford v. Ledford, 226. 

9 8. Abandonment 
Plaintiffs evidence was sufficient for the jury on the issue of defendant's 

abandonment of plaintiff. Tan v. Tan, 516. 

O 13.1. Requirement that Parties Live Separate and Apart 
A couple cannot be granted a divorce on the ground of one year's separation 

if there has been sexual activity between the parties or if there has been such 
association between the parties a s  to induce others to regard them as  living 
together. Ledford v. Ledford, 226. 

9 13.5. Sufficiency of Evidence of Separation for Statutory Period 
In an action for divorce based on a year's separation the trial court erred in 

entering summary judgment for defendant, since there was disputed testimony 
as to whether the parties had engaged in sexual intercourse during the period 
of separation, and since other evidence of their association tended to show only 
casual and isolated social acts which would not reasonably induce others to 
regard the parties as  living together. Ledford v. Ledford, 226. 

O 16.9. Amount and Manner of Payment of Alimony 
The trial court erred in ordering defendant to pay permanent alimony to 

plaintiff in a lump sum of $15,000 with $10,000 to be paid a t  the time the parties 
sell their joint residence and the remainder to be paid a t  the rate of $250 per 
month. Payne v. Payne, 132. 

Portion of the court's judgment awarding alimony to plaintiff wife and 
support for a minor child in her custody was not supported by sufficient find- 
ings. Tan v. Tan, 516. 

B 19.3. Modification of Alimony Decree; Requirement of Changed Circum- 
stances 

In  a hearing to determine whether there has been a substantial change of 
circumstances to warrant a reduction in alimony payments, a conclusion of law 
that  there has been a substantial change of circumstances based only onincome 
is inadequate and in error. Britt v. Britt, 462. 

9 19.4. Sufficiency of Showing of Changed Circumstances 
In determining whether there had been a substantial change of circum- 

stances to warrant a reduction in alimony payments, the trial court erred in 
comparing plaintiff's adjusted gross income, as  reported on his federal tax 
return, with defendant's gross cash income. Britt v. Britt, 463. 
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B 19.5. Effect of Separation Agreement on Modification of Alimony 
A separation agreement which h a s  been adopted by incorporation into a 

decree of the  court is  subject to  t h e  contempt power of t h e  court and alimony 
payments so ordered can be modified. Britt  v. Britt ,  463. 

8 21. Enforcement of Alimony Awards or Agreements Generally 
The trial court had authority to  g ran t  specific performance of t h e  alimony 

provisions of a separation agreement pending final determination of t h e  merits 
of a n  action on t h e  agreement. Gibson v. Gibson, 156. 

Though a n  order to  garnish defendant's salary was stricken, defendant was 
not entitled to  a refund of money which had already been paid into t h e  clerk's 
office by defendant's employer for alimony arrearages. Sturgill v. Sturgill, 580. 

The trial judge was without authority himself to  execute a n  assignment of 
defendant's wages absent defendant's failure to  comply with a judgment within 
the time specified. Ibid. 

B 21.4. Enforcement of Alimony by Garnishment 
Garnishment of defendant's wages was proper where t h e  amount gar- 

nished was a debt already accrued to defendant's benefit and where defendant 
was not entitled to t h e  60 day exemption of G.S. 1-362. Sturgill v. Sturgill, 580. 

1 23. Jurisdiction in Child Support Action 
Trial court properly exercised personal jurisdiction over defendant in  

Hawaii in  plaintiffs action for increased child support and attorney fees, and 
properly issued fur ther  orders for garnishment and for defendant's arrest.  
Cromer v. Cromer, 403. 

1 24.1. Amount of Child Support 
The evidence supported t h e  court's finding t h a t  respondent mother was 

deliberately depressing h e r  income and was failing to fulfill her  earning capac- 
ity because of her  disregard for h e r  responsibility t o  provide reasonable support 
for her  child by a previous marriage. I n  r e  Register, 65. 

The court was authorized by G.S. 50-13.4(b) to  order support of a minor child 
by both parents where t h e  child was  in  t h e  custody of her  grandparents by court 
order. Ibid. 

B 24.3. Effect of Child Support Order 
There was no merit  t o  defendant's contention t h a t  his confession of judg- 

ment for child support and subsequent entry of judgment were defective and 
not binding on him. Cromer v. Cromer, 403. 

B 24.4. Enforcement of Child Support Order; Contempt 
Personal jurisdiction is unnecessary for mere registration of a foreign 

support order under t h e  Uniform Reciprocal Enforcement of Support Act, and 
language in the  trial court's confirmation order purporting t o  find personal 
jurisdiction was superfluous and did not bind defendant in subsequent enforce- 
ment proceedings. Fleming v. Fleming, 345. 

Arizona decrees for alimony and child support were entitled to  full faith and 
credit in  determining arrearages, but  t h e  trial court erred i n  determining t h e  
amount due. Ibid. 
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P 24.5. Modification of Child Support Order 
I n  a hearing on plaintiff's motion to increase child support, the  trial court 

did not abuse i t s  discretion in  denying defendant's motion to s tay the proceed- 
ings pursuant  to  the  Soldiers and Sailors Civil Relief Act of 1940. Cromer v. 
Cromer, 403. 

P 28.1. Attack on Foreign Decree 
In  plaintiff's action to  have a Florida divorce judgment declared invalid, 

the  trial court properly entered summary judgment for defendant where t h e  
judgment was valid on i ts  face; defendant's pleadings asserted the  validity of 
the  decree and t h e  legitimacy of defendant's domicile a t  the  time of the original 
action; plaintiff offered no proof of the  mat te r  other t h a n  her  own allegations 
contained in h e r  pleadings, brief, and affidavit; and plaintiff relied upon the  
divorce judgment, without raising the  question of i t s  validity, in entering a 
settlement agreement under which she received valuable consideration. Wat- 
son v. Watson, 58. 

8 29. Validity and Attack on Domestic Decree 
Defendant and his first wife were divorced a s  of 18 December 1978, the  date  

of hearing on t h e  matter,  r a ther  than  a s  of 8 February 1979, t h e  date  the divorce 
judgment was actually signed, so t h a t  t h e  marriage of plaintiff and defendant 
on 23 December 1978 was a lawful marriage. Redfern v. Redfern, 94. 

EASEMENTS 

P 5.3. Easements by Implication; Sufficiency of Evidence 
In  plaintiff's action to  establish i ts  right to  a 60 foot roadway easement 

across defendant's adjoining land, issues were raised by the  evidence as  to the  
intent of the  parties to  recognize the  easement and a s  to  whether a n  easement 
by implication was reserved to the  original grantor. Communities, Inc .  v., 
Powers, Inc., 656. 

EMBEZZLEMENT 

P 6. Sufficiency of Evidence 
Evidence was insufficient to show embezzlement by a corporation presi- 

dent  where money was taken from employees' pay checks for a group insurance 
policy but  t h e  money was not paid to  the  insurance company. S. v. Seufert, 524. 

EMINENT DOMAIN 

5 14. Judgment 
Where t h e  trial court consolidates two condemnation actions concerning 

distinct t racts  of land, and there is no unity of ownership, the  judgment award- 
ing damages and compensation for a taking must  apportion the  sum between 
the  two distinct tracts.  Highway Conzm. v. Cape, 137. 
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ESTATES 

§ 2. Merger of Estates 
An outstanding deed of t rust  conveying a dominant estate and that  estate's 

appurtenant easement over the servient estate was such an intermediate 
estate a s  will defeat application of the doctrine of merger when the legal owner 
of the servient estate acquires the equitable interest in the dominant estate 
and its appurtenant easement. Communities, Znc. v. Powers, Znc., 651. 

ESTOPPEL 

§ 4.3. Equitable Estoppel; Conduct of Party Sought to Be Estopped 
In  an action to recover for breach of a contract to lease a tractor and trailer 

from defendant where the agreement provided tha t  i t  was not binding upon 
defendant until executed a t  its general offices in Miami, defendant should 
equitably be estopped from asserting this requirement. Pallet Co. v. Truck 
Rental, Znc., 286. 

EVIDENCE 

8 32.2. Best Evidence Relating to Writings; Application of Parol Evidence Rule 
A provision of a separation agreement in which defendant husband agreed 

"at the time of divorce decree to execute a document assigning his interest to 
said household" to plaintiff wife was unambiguous and required defendant to 
transfer afee simple estate to the wife, and par01 evidence was not admissible to 
show tha t  the parties intended only an  assignment in trust  for the benefit of 
their child. Vestal v. Vestal, 263. 

§ 33. Hearsay Evidence 
A witness's testimony tha t  an  employee of defendant showed him a counter 

and "said tha t  is the one tha t  broke and tha t  [plaintiff] got cut onJ' was not 
objectionable hearsay. Russell v. Sam Solomon Co., 126. 

8 50. Testimony by Medical Experts 
A psychiatrist's "mental status" examination of respondent for approx- 

imately thirty minutes provided sufficient data to support the psychiatrist's 
expert opinion in an  involuntary commitment proceeding. I n  re Collins, 243. 

In an  action to recover for injuries received by plaintiffs intestate when 
she fell and broke her hip while a patient a t  defendant hospital, trial court erred 
in excluding expert testimony by a nurse regarding the  standard of care in 
situations involving a patient's use of a bedpan. Page v. Hospital, 533. 

EXECUTION 

§ 9. Allotment of Homestead 
Defendants waived the right to have a homestead alloted in real property 

sold under execution. Bank v. Sharpe, 693. 

§ 11. Conduct of Sale 
Proper procedure was employed in an  execution sale in one county upon a 

judgment entered in another county. Bank v. Sharpe, 693. 
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EXTRADITION 

O 1. Generally 
The provision of G.S. 15A-723 requiring a demand for extradition to be 

accompanied by "information supported by affidavit in the state having juris- 
diction of the crime" does not require that  the "supporting" affidavits be dated 
prior to or contemporaneous with the information. I n  re Armstrong, 175. 

FALSE PRETENSE 

5 3.1. Sufficiency of Evidence 
The State's evidence was sufficient for the jury in a prosecution for attemp- 

ting to obtain merchandise by false pretense by use of a stolen credit card. S. v. 
Rogers, 337. 

FORGERY 

O 2. Prosecution 
Defendant's convictions for forgery must be reversed where the trial court, 

in its final mandate to the jury, omitted two essential elements of forgery. S. v. 
Prince, 145. 

9 2.2. Sufficiency of Evidence 
The trial court did not er r  in failing to dismiss one of the indictments for 

forgery and uttering because the State could not prove the exact date of the 
crime. S. v. Prince, 145. 

Evidence that  two checks had been forged and that  defendant cashed them 
was sufficient circumstantial evidence for the jury to find that  defendant 
forged the checks, even without eyewitness testimony that  defendant wrote the 
checks and without expert testimony that  it was his handwritingon the checks. 
Zbid. 

GARNISHMENT 

5 1. Nature of Remedy and Property Subject to Garnishment 
Garnishment of defendant's wages was proper where the amount gar- 

nished was a debt already accrued to defendant's benefit and where defendant 
was not entitled to the 60 day exemption of G.S. 1-362. Sturgill v. Sturgill, 580. 

HOMESTEAD AND PERSONAL PROPERTY EXEMPTIONS 

O 5. Waiver of Homestead Rights 
Defendants waived the right to have a homestead alloted in real property 

sold under execution. Bank v. Shave ,  693. 

HOMICIDE 

O 26. Instructions on Second Degree Murder 
Trial court's instruction that  "the law does not require any specific intent 

for the defendant to be guilty of the crime of second degree murder or of 
voluntary manslaughter" was not erroneous. S. v. King, 499. 
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HOMICIDE - CONTINUED 

9 27.1. Instructions on Voluntary Manslaughter 
Trial court's instruction on voluntary manslaughter did not limit the jury 

to finding of absence of malice only if the State failed to prove that  defendant 
acted in the heat of passion or that  defendant acted in self-defense. S. v. King, 
499. 

9 28. Instructions on Self-Defense 
Trial court's instruction that  defendant could use reasonable force to de- 

fend himself if he reasonably believed that  a "murderous assault" was being 
made upon him was not prejudicial error. S. v. King, 499. 

8 28.4. Self-Defense; Instructions on Right to Stand Ground 
The defense of habitation is not applicable where a person remains in a 

home after being directed by the owner to leave. S. v. King, 499. 

HOSPITALS 

9 3.3. Liability for Negligence of Physicians 
In a malpractice action to recover damages for injury resulting from an 

alleged post-operative infection, the trial court properly directed verdict in 
favor of defendant hospital. Tripp v. Pate, 329. 

HUNTING 

9 3. Prosecutions 
A citation alleging that  defendant "did unlawfully and wilfully operate 

a (motor) vehicle on a (street or highway) . . . By hunting deer with dogs in 
violation of Senate Bill #391" was insufficient to charge defendant with a 
violation of the criminal laws. S. v. Wallace, 475. 

HUSBAND AND WIFE 

9 11.2. Construction of Separation Agreement 
A provision of a separation agreement in which defendant husband agreed 

"at the time of divorce decree to execute a document assigning his interest to 
said household" to plaintiff wife was unambiguous and required defendant to 
transfer a fee simple to estate to the wife. Vestal v. Vestal, 263. 

9 13. Enforcement of Separation Agreements 
The trial court had authority to grant specific performance of alimony 

provisions of a separation agreement pending final determination of the merits 
of an action on the agreement. Gibson v. Gibson, 156. 

INDICTMENT AND WARRANT 

9 17.2. Variance as to Time 
There was no fatal variance between an indictment charging that  the date 

of a felonious assault was 17 April 1979 and evidence that  the assault occurred 
on 17 February 1979. S. v. Bailey, 377. 
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INFANTS 

§ 6. Hearing for Award of Custody 
Foster parents had no standing to bring an action for permanent custody of 

a child temporarily placed with them by the county department of social ser- 
vices. Oxendine v. Dept. of Social Services, 571. 

§ 11. Jurisdiction Under Juvenile Court Statutes 
I t  was not an  abuse of discretion for the juvenile court to transfer a break- 

ing and entering charge against a 15 year old to superior court for trial together 
with the manditorily transferred charge of the capital offense of first degree 
murder. I n  re Ford, 680. 

§ 18. Juvenile Delinquency Hearing; Sufficiency of Evidence 
The evidence in a juvenile hearing was sufficient to prove beyond a reason- 

able doubt tha t  respondent committed the criminal offense of aiding and abet- 
ting an  assault with a deadly weapon (his father's car). I n  re Rich, 165. 

§ 21. Juvenile Delinquency Proceedings; Appellate Review 
A finding of probable cause in a juvenile proceeding was not an appealable 

final order, and evidentiary rulings of the trial court in conducting the probable 
cause hearing were not properly before the Court of Appeals for review. I n  re 
Ford, 680. 

INJUNCTIONS 

§ 3. Mandatory Injunctions 
Trial court erred in entering a preliminary mandatory injunction requiring 

defendant sanitary district to pay arrearages for past sewage and water ser- 
vices furnished by plaintiff city and to continue paying for such services in the 
future. Light and Water Comrs. v. Sani taw District, 421. 

INSANE PERSONS 

§ 1.2. Involuntary Commitment; Sufficiency of Evidence 
The record in an involuntary commitment proceeding did not support the 

court's conclusion that  respondent was "dangerous to himself' but did support 
the court's conclusion that  respondent was "dangerous to others." In  re Mon- 
roe, 23. 

A psychiatrist's "mental status" examination of respondent for some thirty 
minutes provided sufficient data to support the psychiatrist's expert opinion in 
an involuntary commitment proceeding. I n  re Collins, 243. 

The evidence in an involuntary commitment proceeding supported the trial 
court's finding tha t  respondent was dangerous both to himself and to others, 
Ibid. 

Respondent's unconditional discharge did not moot his appeal from an 
involuntary commitment proceeding. Ibid. 

The evidence in an  involuntary commitment proceeding supported the 
court's finding that  respondent was dangerous to himself. I n  re Frick, 273. 
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§ 4.1. Sale of Assets by Guardian 
A guardian's letter to the clerk of court did not constitute a valid "report of 

sale" of an incompetent's property where it failed to set out the title of the 
action and failed to specify the terms of sale. In re Masters, 322. 

INSURANCE 

§ 4.1. Construction of Binder 
A clause in defendant's standard fire insurance policy which prohibited 

other insurance coverage on any item covered by its policy could be given effect 
in a binder when no policy was ever issued and even though the binder was 
deemed to include all of the provisions of G.S. 58-176. Insurance Co. v. Insurance 
Co., 32. 

1 16. Payment and Avoidance of Policies for Nonpayment Under Group Policies 
In an action to recover on a group life insurance policy, the clause providing 

for waiver of premium in the event of total disability of a certificate holder was 
ambiguous as  to the requirement for initial notice of the disability and was 
susceptible to the interpretation by the court tha t  the employer rather than the 
employee was required to notify insurer of total disability. Bank v. Insurance 
Co., 365. 

4 29.1. Life Insurance; Change of Beneficiary 
In an action to recover on a group life insurance policy where the contract 

allowed the certificate holder to make valid designation of a beneficiary "on a 
form . . . satisfactory to the company," the deceased employee's enrollment and 
register card which served as  his application for coverage, as well as  his des- 
ignation of beneficiary, applied by its terms to the group insurance for which 
the employee was then or might become eligible under policies issued to em- 
ployer by defendant insurance company; there was testimony that  the parties 
considered the employee's enrollment card as  still effective with regard to the 
new policy which replaced the policy in effect a t  the time the employee prepared 
the enrollment card; the employee never took steps to change his designation of 
beneficiary; and where no designation is contained in the contract, the designa- 
tion of a beneficiary in the application controls. Bank v. Insurance Co., 365. 

§ 52. Accident Insurance; Particular Hazards Covered or Excepted 
In an action to recover on a selected risk accident policy which included a 

suicide exclusion and a reduction clause to one-fifth of the amount otherwise 
payable for death resulting from "shooting self-inflicted," plaintiff was entitled 
to only one-fifth of the face amount o'f the policy where deceased accidentally 
shot himself. Maddox v. Insurance Co., 251. 

§ 77. Automobile Theft Policy 
In an action to recover under an insurance policy for the theft of a tractor 

and trailer, plaintiff's evidence showed a t  best a permanent abandonment of 
the insured property by its owner. Trust Co. v. Insurance Co., 408. 
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9 79.1. Automobile Liability Insurance Rates 
The Governor had standing to seek a declaratory judgment as  to the legal- 

ity of action by the N.C. Reinsurance Facility imposing surcharges on auto- 
mobile liability insurance coverages. Hunt v. Reinsurance Facility, 206. 

Surcharges on automobile liability insurance coverages ceded to the N.C. 
Reinsurance Facility to recoup past Facility losses and on all automobile liabil- 
ity coverages to recoup anticipated losses on ceded "clean risks" constituted 
rates which were subject to statutory filing and review requirements. Ibid. 

9 112.1. Automobile Liability Insurance; Fraudulent Claims 
Evidence was sufficient for the jury in a prosecution for filing a false 

insurance claim. S. v. Aleem, 359. 

9 127. Fire Insurance; Provisions Against Additional Insurance 
A clause in defendant's standard fire insurance policy which prohibited 

other insurance coverage on any item covered by its policy could be given effect 
in a binder when no policy was ever issued and even though the binder was 
deemed to include all of the provisions of G.S. 58-176. Insurance Co. v. Insurance 
Co., 32. 

9 128. Fire Insurance; Waiver of Conditions 
In an action to recover the proceeds of a fire insurance policy which ex- 

cluded coverage on buildings which were vacant or unoccupied beyond 60 days, 
plaintiff's evidence properly raised issues as  to whether defendant insurer had 
constructive knowledge tha t  the dwelling was unoccupied and as  to whether 
defendant waived the exclusionary provision. Supply Co. v. Insurance Co., 616. 

9 135. Fire Insurance; Subrogation 
Insured, who repudiated defendant's policy and obtained a policy through 

plaintiff, violated the other insurance clause of defendant's policy and had no 
coverage through defendant so tha t  plaintiff could not recover on a right of 
subrogation based on its full payment to the insured. Insurance Co. v. Insur- 
ance Co., 32. 

O 136. Actions on Fire Insurance Policies 
A company employed by defendant insurer to make a fire inspection and 

report on a dwelling on which plaintiff sought coverage was, for tha t  purpose, 
acting as agent of defendant insurer so that  knowledge of the conditions of the 
property gained by the company as  a result of its investigation was imputable to 
defendant insurer. Supply Co. v. Insurance Co., 616. 

INTEREST 

9. Items Drawing Interest 
In a declaratory judgment action in which plaintiff sought an inte'rpreta- 

tion of a contract for sewer services, trial court properly awarded pre-judgment 
interest. Raintree Corp. v. City of Charlotte, 391. 
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INTOXICATING LIQUOR 

6 2.8. Licenses and Permits; Sufficiency of Evidence of Violations 
Evidence that  employees of a wine wholesaler restocked the shelves in 

petitioner wine permittee's store was insufficient to support a finding that  
petitioner violated a retail wine regulation. Food Town Stores v. Board of 
Alcoholic Control, 149. 

6 7. Sale of Intoxicating Liquor 
The State's evidence was sufficient for the jury on the issue of defendant's 

guilt of unauthorized sale of intoxicating liquor in violation of G.S. 18A-3. S. v. 
Shaffner, 89. 

JOINT VENTURES 

6 1. Generally 
Summary judgment was properly entered for defendant in an action to 

recover damages for defendant's alleged breach of his fidiciary duty to plain- 
tiffs in a joint venture formed for the purpose of acquiring the assets of a 
corporation. Oliver v. Roberts, 311. 

JUDGMENTS 

6 11. Nature and Essentials of Judgments by Confession 
There was no merit to defendant's contention tha t  his confession of judg- 

ment for child support and subsequent entry of judgment were defective and 
not binding on him. Cromer v. Cromer, 403. 

6 39. Conclusiveness of Judgments of Courts of Other States 
In plaintiffs action to have a Florida divorce judgment declared invalid, 

the trial court properly entered summary judgment for defendant where the 
judgment was valid on its face; defendant's pleadings asserted the validity of 
the decree and the legitimacy of defendant's domicile a t  the time of the original 
action; plaintiff offered no proof of the matter other than her own allegations 
contained in her pleadings, brief, and affidavit; and plaintiff relied upon the 
divorce judgment, without raising the question of its validity, in entering a 
settlement agreement under which she received valuable consideration. Wat- 
son v. Watson, 58. 

KIDNAPPING 

6 1.2. Sufficiency of Evidence 
State's evidence was sufficient for the jury in a prosecution for the kidnap- 

ping of an eleven year old boy. S. v. McGuire, 70. 

6 1.3. Instructions 
Defendant was not prejudiced by a portion of the charge in which the court 

stated that  one element of kidnapping a person under the age of 16 was "that 
the victim did not consent" where the court in other portions of the charge 
instructed the jury that  the State must prove that  the victim's "parents did not 
consent to his confinement or restraint." S. v. McGuire, 70. 
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LANDLORD AND TENANT 

§ 18. Forfeiture for Nonpayment of Rent 
Defendants waived their  right to declare a lease in  default because the  rent  

for one month was not timely paid when they took plaintiffs checks for t h a t  
month and for succeeding months and converted them into "official bank 
checks" payable to defendants. City Limits, Inc. v. Sandman,  107. 

LARCENY 

1 7.4. Sufficiency of Evidence; Possession of Recently Stolen Property 
State's evidence was sufficient to be submitted to  the  jury on the issue of 

defendant's guilt of felonious larceny of a tractor under the  doctrine of posses- 
sion of recently stolen property. S. v. Voncawnon, 637. 

LIMITATION OF ACTIONS 

1 4.6. Accrual of Cause of Action for Breach of Particular Contracts 
The parties' contract for t h e  management and division of profits of a busi- 

ness was a n  instrument  within t h e  meaning of G.S. 1-47(2), and t h e  contract was 
under seal so t h a t  the  10 year  s ta tu te  of limitations applied in plaintiffs action 
to recover his full share of the  profits for a certain year. Hutchinson v. Hutch- 
inson, 687. 

MASTER AND SERVANT 

§ 68. Workers' Compensation; Occupational Diseases 
The evidence was insufficient to support a determination by the  Industrial 

Commission t h a t  plaintiff contracted byssinosis a s  a result of her  exposure to  
cotton dust  in her  employment a s  a weaver with defendant. Hansel v. Sherman 
Textiles, 1. 

The Industrial Commission's determination t h a t  plaintiff textile worker's 
lung disease was not caused by cotton dust  and lint and t h a t  plaintiff thus  did 
not suffer from a compensable disease peculiar to  those working in cotton mills 
was supported by medical testimony. Brown v. Stevens & Co., 118. 

Plaintiff, who filed a claim under the  Workers' Compensation Act for a n  
alleged occupational disease resulting from exposure to  cotton dust,  was not 
entitled to  a n  additional panel physical examination under G.S. 97-27(b). Clark 
v. Burlington Industries, 269. 

Evidence was sufficient to  support Industrial Commission's finding t h a t  
plaintiffs pulmonary disease was not compensable under t h e  Workers' Com- 
pensation Act. Zbid. 

Where a n  employee is exposed in his work place to  environmental irritants 
which in fact hasten the  onset of a disabling condition which did not previously 
exist, such aggravation is tantamount  to causation for purposes of G.S. 97- 
53(13), and t h e  resulting disability is a n  "occupational disease" thereunder. 
Walston v. Burlington Industries, 301. 

§ 77.1. Workers' Compensation; Modification of Award on Grounds of Change of 
Condition 

A claimant who is suffering from a continuing inability to  work caused by 
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the same injury and symptoms which formed the basis of the original award for 
permanent partial disability did not experience a change of condition which 
entitles him to compensation for total disability because the psychological basis 
for plaintiff's disability was not discovered until after the original award. 
Edwards v. Smith & Sons, 191. 

§ 96.5. Workers' Compensation; Sufficiency of Findings of Industrial Commis- 
sion 

In  an action to recover disability benefits for an occupational disease 
allegedly contracted by plaintiff as  a result of his exposure to cotton dust, 
evidence was sufficient to support the Industrial Commission's finding that 
plaintiff suffered from pulmonary emphysema and chronic bronchitis. Walston 
v. Burlington Industries, 301. 

§ 108. Right to Unemployment Compensation Generally 
The Employment Security Commission's conclusion tha t  ciaimant quit her 

job without good cause attributable to her employer and thus was not entitled 
to unemployment compensation was supported by findings that  claimant quit 
her employment because a co-worker used profane language in her presence 
and because the  co-worker a t  another time threw a cup of water while engaging 
in "horseplay" and part of i t  struck claimant, since such findings do not show 
that  claimant was not provided a safe place to work. I n  re Hodges, 189. 

§ 114. Occupational Safety and Health Act in General 
The evidence supported a determination by the Safety and Review Board 

that  respondent was guilty of a %erious" and "repeated" OSHA violation in 
failing to slope to adequate angle of repose or provide adequate shoring for a 
sewer line trench. Brooks, Comr. of Labor v. Grading Co., 352. 

MUNICIPAL CORPORATIONS 

§ 22.2. Validity of Municipal Contracts 
Trial court could find by competent evidence that  a contract for sewer 

services entered into by the parties' predecessors did not allow for a "tapping 
privilege fee" to be assessed by defendant against plaintiff. Raintree Corp. v. 
City of Charlotte, 391. 

9 28. Enforcement of Assessment of Lien for Public Improvements 
Plaintiff could not enforce a lien for an assessment against a lot where 

plaintiff had previously brought an action to enforce a lien based on the identi- 
cal assessment, and the previous action was terminated by plaintiff's taking a 
voluntary dismissal with prejudice. Guilford County v. Boyan, 430. 

8 30.21. Procedure for Enactment of Zoning Ordinance; Hearing 
Petitioner waived his right to insist upon sworn testimony in a hearing 

before a county zoning board of adjustment. Burtonv. Zoning Board ofddjust- 
ment, 439. 

§ 31. Zoning Ordinances; Judicial Review in General 
There is no merit to petitioner's contention that  the superior court erred in 
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finding that  an order of a county zoning board of adjustment was supported by 
the evidence on the ground that  the court did not have a complete record before 
it. Burton v. Zoning Board of Adjustment, 439. 

O 31.1. Judicial Review of Zoning Ordinance; Standing to Appeal or Sue 
Where it did not appear in the record that  petitioner was the owner of 

property affected by a ruling of defendant board, petitioner was not an  
aggrieved party entitled to judicial review, and proceedings in the superior 
court were therefore nullities. Pigford v. Bd. of Adjustment, 181. 

NEGLIGENCE 

O 2. Negligence Arising from Performance of a Contract 
A sufficient legal basis existed to support plaintiff stockholders' allegations 

of an individual loss, separate and distinct from any damage suffered by the 
corporation, where plaintiffs alleged that defendants negligently misrepre- 
sented the feasibility of mining certain tracts of land for the purpose of inducing 
the stockholders to invest.   ow ell v. Fisher, 488. 

O 31. Effect of Doctrine of Res Ipsa Loquitur on Sufficiency of Evidence 
The doctrine of res ipsa loquitur applied to provide an inference of negli- 

gence by defendant in an  action to recover for injuries received by plaintiff 
when a glass display shelf in-defendant's store shattered. Russell v. Sam Solo- 
mon Co., 126. 

O 57.10. Sufficiency of Evidence in Actions by Invitees 
In an action to recover damages for burns sustained by plaintiffs decedent 

when she brushed her hand across the surface of a stove displayed in a store 
owned and operated by defendant, evidence presented a question for the jury as 
to defendant's negligence and as to plaintiff's decedent's contributory negli- 
gence. Hunt v. Montgomer2/ Ward and Co., 642. 

O 58.1. Instructions in Actions by Invitees 
In an  action to recover damages for burns sustained by plaintiffs decedent 

when she brushed her hand across a stove displayed in a store owned by 
defendant, trial court failed to declare and explain the law arising on the 
evidence. Hunt v. Montgomew Ward and Co., 642. 

PARENT AND CHILD 

O 7. Parental Duty to Support Child 
The evidence supported the court's finding that  respondent mother was 

deliberately depressing her income and was failing to fulfill her earning capac- 
ity because of her disregard for her responsibility to provide reasonable support 
for her child by a previous marriage. I n  re Register, 65. 

The court was authorized by G.S. 50-13.4(b) to order support of a minor child 
by both parents where the  child was in the custody of her grandparents by court 
order. Zbid. 
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PARTITION 

6 7.1. Report of Commissioners 
The report of the commissioners in a partition proceeding is  a "similar 

paper" under Rule 5(a) which must be served upon each of the parties. Macon v. 
Edinger, 624. 

The failure to give respondents actual notice of the entry of the report of the 
commissioners was a "mistake" under both G.S. 46-19 and Rule 60(b), and 
respondents are entitled to have the clerk's confirmation order set aside pur- 
suant to G.S. 46-19 if they had not received actual notice of the report. Zbid. 

PHYSICIANS, SURGEONS AND ALLIED PROFESSIONS 

6 15.2. Malpractice Action; Who May Testify as Expert 
In an action to recover for injuries received by plaintiffs intestate when 

she fell and broke her hip while a patient a t  defendant hospital, trial court erred 
in excluding expert testimony by a nurse regarding the standard of care in 
situations involving a patient's use of a bedpan. Page v. Hospital, 533. 

6 16.1. Sufficiency of Evidence of Malpractice 
In a malpractice action to recover damages for injury resulting from an 

alleged post-operative infection, the trial court properly directed verdict for 
defendant doctor. Tripp v. Pate, 329. 

In a medical malpractice action to recover for the death of plaintiffs intes- 
tate from tetanus in conjunction with other injuries, the evidence on motion for 
summary judgment failed to show that  a doctor-patient relationship ever ex- 
isted between defendant and plaintiffs intestate, and summary judgment was 
properly entered for defendant. Easter v. Hospital, 398. 

PRINCIPAL AND AGENT 

6 5. Scope of Authority 
An action to recover the balance due for recreational vehicle seats manu- 

factured by plaintiff and sold to defendant is remanded for a determination of 
whether the sales manager had authority to bind plaintiff in a warehousing and 
distribution contract. Industries, Znc. v. Distributing, Znc., 172. 

6 8. Knowledge of Agent as Knowledge of Principal 
A company employed by defendant insurer to make a fire inspection and 

report on a dwelling on which plaintiff sought coverage was, for that  purpose, 
acting as  agent of defendant insurer so tha t  knowledge of the conditions of the 
property gained by the company a s  a result of its investigation was imputable to 
defendant insurer. Supply Co. v. Insurance Co., 616. 

PROCESS 

% 14.2. Service of Process on Foreign Corporation; Minimum Contacts 
The courts of this State had in personam jurisdiction over defendant, an 

Illinois corporation, where defendant agreed to purchase the assets and take 
over the liabilities of the church pictorial directories division of an N.C. corpora- 
tion, and the corporation had contracted with plaintiff for the production of 
certain church directories. Delprinting Corp. v. C.P.D. Corp., 449. 
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RAPE 

8 4.3. Evidence of Character and Reputation of Prosecutrix 
Trial court in a rape prosecution did not e r r  in refusing to allow the investi- 

gating officer to answer on cross-examination a question relating to the char- 
acter and reputation of the prosecuting witness. S. v. McLendon, 459. 

8 6. Instructions 
The trial court's instructions in a rape prosecution were proper. S. v. Wade, 

257. 

8 6.1. Instructions on Lesser Degrees of Crime 
In  a prosecution of defendant for the first degree rape of two people, the 

trial court did not err  in submitting the offense of assault with intent to commit 
rape to the jury, since there was evidence of the lesser included offense, and 
there was no reasonable possibility that  a verdict of not guilty would have been 
returned had the judge failed to instruct on the lesser included offense. S. v. 
Wade, 257. 

RECEIVING STOLEN GOODS 

8 5.1. Sufficiency of Evidence 
State's evidence in a prosecution for felonious possession of stolen property 

was sufficient for t he iu r s  to find that  defendant possessed the stolen items "for - - 
a dishonest purpose of resale." S.  v. ~olt inhouse,  665. 

RELIGIOUS SOCIETIES AND CORPORATIONS 

O 3.1. Schisms and Controversy as to Right to Use and Control Church Property 
Trial court should have entered a directed verdict for defendants in an 

action seeking to have one plaintiff declared the ruling elder of a church and to 
restrain defendants from interfering with religious services a t  the church. 
Waiters v. Braswell, 589. 

ROBBERY 

1 3.2. Competency of Evidence; Physical Objects and Documentary Evidence 
In a prosecution of defendant for common law robbery,-trial court did not 

err  in admitting into evidence a rifle purportedly taken during the crimes by 
defendant. S. v. Bradsher, 507. 

Trial court in a common law robbery case did not e r r  in admitting into 
evidence documents purportedly taken from the victim's residence and found 
33 days later in an  automobile used by defendant and his companions on the 
night of the incident in question. Zbid. 

1 4.2. Common Law Robbery; Sufficiency of Evidence 
The State's evidence was sufficient for submission to the jury on the issue of 

defendant's guilt of common law robbery where the victim identified defendant 
as  one of the four men who chased him, struck him in the head, and took his 
money, although the victim did not know which of the four struck him in the 
head or which one actually took his money. S. v. Murphy, 443. 
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ROBBERY - Continued 

Evidence tending to show that  defendant struck his victim repeatedly in 
the head with a shotgun was sufficient to raise the inference that  defendant 
took personal property belonging to the victim by force or putting in fear. S. v. 
Bradsher, 507. 

§ 4.3. Armed Robbery; Suff~ciency of Evidence 
The State's evidence was sufficient to identify defendant as the perpetrator 

of an armed robbery of a theater box office. S. v. Duers, 282. 
State's evidence in an armed robbery case was sufficient to show that  

property was taken by force from the victim with the  use of a firearm. S. v. 
Edwards, 547. 

O 4.5. Cases Involving Aiders and Abettors in Which Evidence Was Sufficient 
State's evidence was sufficient to support defendant's conviction of armed 

robbery as  an aider and abettor. S. v. Edwards, 547. 

§ 5.4. Instructions on Lesser Included Offenses 
In a prosecution for armed robbery the trial court erred in failing to in- 

struct the jury on the lesser included offense of felonious larceny since defend- 
ant's testimony tha t  he did not possess a knife, but merely walked out with the 
money when the victim turned his back to defendant, would have negated the 
element of violence or intimidation required to elevate the crime of felonious 
larceny to that  of common law robbery or armed robbery. S. v. Chapman, 103. 

Trial court in a prosecution for common law robbery did not err  in refusing 
to instruct on the lesser included offense of misdemeanor assault. S. v. Thomp- 
son, 690. 

RULES OF CIVIL PROCEDURE 

1 5. Service of Pleadings and Other Papers 
The report of the commissioners in a partition proceeding is a "similar 

paper" under Rule 5(a) which must be served upon each of the parties. Maconv. 
Edinger, 624. 

O 15. Amended Pleadings Generally 
In an action for divorce based on one year's separation, the trial court 

abused its discretion in denying the plaintiffs motion to amend her complaint 
to change the date of the original separation. Ledford v. Ledford, 226. 

5 15.1. Discretion of Court to Grant Amendment of Pleadings 
Trial court did not e r r  in allowing defendant's motion to amend his answer 

after the case was calendared for trial. Watson v. Watson, 58. 

§ 42. Consolidation 
A superior court judge had no authority to order the consolidation for trial 

in the superior court of plaintiffs' district court action for permanent child 
custody and plaintiffs' superior court action for adoption of the child where the 
judge was not presiding a t  the trial of this matter when he entered his prelim- 
inary order of consolidation. Oxendine v. Dept. of Social Services, 571. 
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RULES OF CIVIL PROCEDURE - Continued 

9 55. Default 
The clerk is not required to make an  affirmative finding that  defendant is 

not a minor and is under no legal disability in order to enter a default or a 
default judgment. General Foods Corp. v. Morris, 541. 

O 59. Amendment of Judgments 
A motion to amend a judgment pursuant to rule 59(e) is addressed to the 

sound discretion of the trial court. Hamlin v. Austin, 196. 

O 60.2. Grounds for Relief from Judgment or Order 
The failure to give respondents actual notice of the entry of the report of the 

commissioners in a partition proceeding was a "mistake" under both G.S. 46-19 
and Rule 60(b), and respondents are entitled to have the clerk's confirmation 
order set aside pursuant to G.S. 46-19 if they had not received actual notice of 
the report. Macon v. Edinger, 624. 

O 70. Judgment for Specific Acts 
The trial judge was without authority himself to execute an  assignment of 

defendant's wages absent defendant's failure to comply with a judgment within 
the time specified. Sturgill v. Sturgill, 580. 

SEARCHES AND SEIZURES 

8 8. Seizure Incident to Warrantless Arrest 
Marijuana found on defendant's person was lawfully seized pursuant to a 

search incident to a defendant's lawful arrest. S. v. Cooke, 384. 

O 24. Application for Warrant; Sufficiency of Showing Probable Cause; Informa- 
tion from Informers 

An officer's affidavit to obtain a search warrant based upon information 
from a confidential informant met the minimum standard for setting forth the 
circumstances from which the officer concluded that  the informant was reliable 
and furnished a reasonable basis for the issuingmagistrate to conclude that  the 
informant observed narcotics in defendant's apartment so recently that  
reasonable cause existed to believe that  narcotics could be found in defendant's 
apartment at  the time of the issuance of the warrant. S. v. Williams, 184. 

O 34. Plain View Rule; Search of Vehicle 
Where an officer stopped defendant's vehicle while defendant was fleeing 

from the scene of an  armed robbery, defendant had no reasonable expectation 
of privacy in a white plastic bag in plain view in the vehicle which contained 
money obtained in the robbery. S. v. Duers, 282. 

9 37. Scope of Search Incident to Arrest; Vehicles 
An officer who stopped defendant's vehicle while it was fleeing from the 

scene of a robbery had probable cause to believe that  defendant had committed 
a felony, and the officer's search of the vehicle was lawful as an incident of 
defendant's arrest. S. v. Duers, 282. 
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STATE 

O 10.2. Tort Claims Act; Appeal and Reviews of Proceedings; Remand 
The Industrial Commission failed to make sufficient findings of fact as to 

negligence and proximate cause in a tort claim action to recover for injuries to 
plaintiffs ankle while he was participating in a summer program for gifted 
children a t  Western Carolina University. Martinez v. Western Carolina Uni- 
versity, 234. 

8 12. State Employees 
North Carolina A & T University properly dismissed a secretarial employee 

for absenteeism, habitual tardiness and falsification of time sheets, and the 
employee's dismissal was not unfair because the University failed to prove that  
her absences were not for valid reasons, that  her absences hindered the opera- 
tion of the secretarial pool, or tha t  the University was unaware of her where- 
abouts, or because her supervisors denied her "flex time." A & T University v. 
Kimber, 46. 

TAXATION 

O 25.4. Ad Valorem Taxes; Valuation and Assessment 
Even if respondent county violated statutory requirements in the reap- 

praisal of petitioner's mineral rights from $3.00 to $50.00 per acre, the evidence 
supported a determination by the State Board of Equalization and Review that  
the assessed valuation did not exceed the true value of the mineral rights. In re 
Land and Mineral Co., 529. 

A finding by the State Board of Equalization and Review that  a county's 
revaluation of petitioner's mineral rights from $2 per acre to $50 per acre was 
not in excess of the true value of the rights was not supported by substantial 
evidence. I n  re Land and Mineral Co., 608. 

TORTS 

5 1. Nature and Elements of Torts 
A person who commits a criminal act of embracery is liable in civil damages 

to one who is damaged thereby, and the trial court properly entered a judgment 
for plaintiff insurer against defendant attorney for the value of the time its 
attorneys spent in defending a lawsuit which ended in a mistrial because 
defendant personally contacted a juror and attempted to influence her verdict 
in the case. Employers Insurance v. Hall, 179. 

8 7. Release from Liability 
G.S. 1-540.2 does not affect the rule that  a plaintiff may not maintain an 

action for personal injuries while relying on a complete release given by defend- 
ant to defeat defendant's counterclaim for property damages. Leach v. Robert- 
SO%, 455. 
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TRIAL 

B 3. Motions for Continuance 
The trial judge did not abuse his discretion in  denying plaintiffs motion for 

continuance made on the  ground t h a t  her  attorney had been unable to  prepare 
adequately for t r ia l  due t o  a schedule conflict. Tripp v, Pate, 329. 

l 8. Consolidation 
A superior court judge had no authority to  order t h e  consolidation for trial 

in  the  superior court of plaintiffs' district court action for permanent child 
custody and plaintiffs' superior court action for adoption of the  child where t h e  
judge was not presiding a t  t h e  trial of this mat te r  when he entered his prelim- 
inary order of consolidation. Oxendine v. Dept. of Social Services, 571. 

8 10.3. Expression of Opinion; Remarks Respecting Expert Witness 
The trial court's declaration in  the  presence of the  jury t h a t  defendant's 

president and chief witness was "an expert in t h e  field of machine design" 
constituted a n  expression of opinion on the  credibility of the  witness in  violation 
of G.S. 1A-1, Rule 51(a). Rannbury-Kobee Corp, v. Machine Co., 413. 

8 13. Allowing Jury to Take Exhibits into Room 
The trial court erred i n  allowing the  jury to  take plaintiff's exhibit into t h e  

jury room during deliberations where defendants did not consent to this proce- 
dure, and their  clear indication of lack of consent sufficiently stated their  
objection to t h e  trial court. Doby v. Fowler, 162. 

The trial court erred in permitting the  jury, over plaintiffs' objections, to  
take into t h e  jury room during i ts  deliberations exhibits which had been admit- 
ted into evidence and a n  exhibit which had not been so admitted. Collins v. 
Realty Co., 316. 

UNIFORM COMMERCIAL CODE 

l 37.7. Investment Securities; Purchases 
Evidence on motion for summary judgment was insufficient to  show a 

writing signed by defendant showing t h a t  the  parties had entered into a bind- 
ing contract for t h e  sale of investment securities within the  purview of G.S. 
25-8-319. Oakley v. Little, 650. 

VENDOR AND PURCHASER 

8 5. Specific Performance 
Where defendant contracted to  convey land but his wife refused to join in 

the conveyance, plaintiff was entitled to  specific performance on t h e  contract 
with a n  abatement in  t h e  purchase price for the  value of the  wife's interest. 
Taylor v. Bailey, 216. 

VENUE 

B 9. Hearing of Motions 
The trial court was not required to  rule on defendant's motion for change of 

venue prior to  grant ing plaintiffs' motions for possession of collateral. F inan-  
cial Center v. Sales, Znc, and Acceptance Corp. v. Sales, Inc. 187. 
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ABANDONMENT 

Sufficiency o f  evidence o f ,  T a n  v. Tan,  
516. 

ACCIDENT INSURANCE 

Shooting self inflicted, recovery re- 
duced, Maddox v. Insurance Co., 
251. 

ACCOMPLICE 

Sufficiency o f  uncorroborated testi- 
mony, S .  v. Brooks, 14. 

ADOPTION 

Action instituted b y  foster parents, 
Oxendine v. Dept. of Social Ser- 
vices, 571. 

AD VALOREM TAXES 

Value o f  mineral rights, I n  re Land 
and Mineral Co., 529; I n  re Land 
and Mineral Co., 608. 

AGGRIEVED PARTY 

Landowner not affected by  order o f  
board o f  adjustment ,  Pigford v. Bd. 
of Adjustment, 181. 

AIRCRAFT 

No breach o f  fiduciary du ty  in  acquir- 
ing, Oliver v. Roberts, 311. 

ALIMONY 

See Divorce and Alimony this Index. 

AMENDMENT OF PLEADINGS 

Answer amended a f t e r  case calen- 
dared, Watson v. Watson, 58. 

ANKLE INJURY 

Child in  program for gifted children, 
Martinez v. Western Carolina Uni-  
versity, 234. 

ANSWER 

Amendment  a f t e r  case calendared, 
Watson v. Watson, 58. 

APPEAL 

No right t o  appeal from - 
denial o f  discovery motion, Dworsky v. 

Insurance Co., 446. 
denial o f  motion t o  amend judgment, 

Hamlin v. Austin, 196. 
denial o f  motion t o  dismiss, Dworsky 

v. Insurance Co., 446. 
interlocutory order, Finayzcial Center 

v. Sales, Inc., 187. 
partial new trial on damages issue, 

Johnson v. Garwood, 462. 
pretrial order, Lazenby v. Godwin, 

300. 
T i m e  for serving notice o f  appeal, 

Shaw v. Hudson, 457. 

APPEARANCE BOND 

Refusal to  remit portion o f ,  S .  v.  Raki- 
n a  and S .  v. Zofira, 537. 

Failure t o  instruct on felonious lar- 
ceny, S .  v. Chapman, 103. 

ARRAIGNMENT 

Necessity for inquiry into defendant's 
indigency, S .  v. Elliott, 141. 

ARREST 

Legality of codefendant's arrest, S .  v.  
Smith,  293. 

Probable cause for arrest for robbery, 
S .  v. Duers, 282. 

ASSAULT AND BATTERY 

Assault wi th  shotgun, S .  v. Bradsher, 
507. 

Instructions on self-defense, Griffin 
v. Disco, Inc., 77. 
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ASSAULT AND BATTERY - 
Continued 

Right to  evict person from one's home, 
S .  v. Myers, 197. 

Variance in  dates between indictment 
and evidence, S .  v. Bailey, 377. 

ASSIGNMENT 

Assignee proper defendant in  breach 
of contract action, Hurst v. West, 
598. 

ATTACHMENT 

Constitutionality o f  statutes permit- 
t i n g  prejudgment a t t achmen t ,  
Connolly v. Sharpe, 152. 

Unrelated fraudulent act alleged in  
affidavit,  Connolly v. Sharpe, 152. 

ATTORNEYS 

Civil damages for crime o f  embracery, 
Employers Insurance v. Hall, 179. 

A'ITORNEYS' FEES 

No recovery in action t o  enforce lien 
for water and sewer assessment, 
Guilford County v. Boyan, 430. 

AUTOMOBILE INSURANCE 

Conspiracy t o  file false claim, S .  v. 
Aleem, 359. 

Instructions on, Griffin v. Disco, Inc., 
77. 

Recoupment surcharges, necessity 
for rate filing, Hunt v. Reinsurance 
Facility, 206. 

Thef t  policy, evidence showing prop- 
erty abandoned, Trust Co. v. Insur- 
ance Co., 408. 

AUTOMOBILES 

Driver as agent o f  owner, Scallon v. 
Hooper, 113. 

AUTOMOBILES - 
Continued 

Liability o f  employer for damage 
caused by employee driver, Nor- 
man v. Bottling Co., 661. 

No negligence i n  striking turn ing  
vehicle, Taylor v. Hudson, 296. 

Striking pedestrian i n  parking lot, 
Francis v. Brickhouse, 433. 

BAIL BOND 

Refusal to remit portion o f ,  S .  v. Raki- 
na and S .  v. Zofira, 537. 

BASTARDS 

Sufficiency o f  evidence o f  paternity, 
S .  v. Brown, 194. 

BEDPAN 

Nurse's expert testimony improperly 
excluded, Page v. Hospital, 533. 

BOARD OF ADJUSTMENT 

Landowner not aggrieved by ruling of, 
Pigford v. Board of Adjustment, 
181. 

Waiver o f  sworn testimony in hearing 
before, Burton v. Zoning Board of 
Adjustment, 439. 

BUILDER 

Right to partial payment for construc- 
tion o f  house, Harrison v. McLear, 
121. 

Unlicensed contractor, Sand and 
Stone, Znc. v. King, 168. 

BYSSINOSIS 

Employment not cause o f ,  Hansel v. 
Sherman  Texti les ,  1; Brown  v .  
Stevens & Co., 118. 
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CEMETERIES 

Sale of conditional sales contracts, 
funds not required to be placed in 
trust, National Heritage Corp. v. 
Cemetery Comm., 159. 

CHARACTER WITNESS 

Impeachment of, cal ls  repor t ing  
suspicion defendant was drugdeal- 
er, S. v. Harris, 452. 

CHECKS 

Taking into jury room in forgery case, 
S. v. Prince, 145. 

CHILD CUSTODY 

Standing of foster parents to seek 
permanent custody, Oxendine v. 
Dept. of Social Services, 571. 

CHILD SUPPORT 

Arrearages, foreign judgment res  
judicata, Fleming v. Fleming, 345. 

Confession of judgment binding, 
Cromer v. Cromer, 403. 

Full faith and credit to foreign order, 
Fleming v. Fleming, 345. 

Hearing not stayed under Soldiers 
and Sailors Civil Relief Act, Crom- 
er  v. Cromer, 403. 

Insufficient findings by court, Tan v. 
Tan, 516. 

Mother's deliberate depression of in- 
come, I n  re Register, 65. 

Order of support by both parents, I n  
re Register, 65. 

Personal jurisdiction over father in 
Hawaii, Cromer v. Cromer, 403. 

Registration of foreign order, person- 
al jurisdiction unnecessary, Flem- 
ing v. Fleming, 345. 

CHURCH 

True elder of, insufficient evidence, 
Walters v. Braswell, 589. 

CHURCH PICTORIAL 
DIRECTORIES 

In personam jurisdiction over foreign 
corporation, Delprinting Corp. v. 
C.P.D. Corp., 449. 

CIRCUMSTANTIAL EVIDENCE 

Sufficiency in forgery case, S. v. 
Prince, 145. 

COMPUTER REPORT 

Foundation for admissibility, S. v. 
Rogers, 337. 

CONFESSIONS 

Failure to hold voir dire as harmless 
error, S. v. Duers, 282. 

Failure to make specific findings of 
fact, S. v. King, 499. 

In-custody statements concerning 
stolen credit card, S. v. Rogers, 337. 

Result of co-defendant's statement, S. 
v. Smith, 293. 

Spontaneous in-custody statements, 
Miranda warnings not necessary, 
S. v. Duers, 282. 

CONSOLIDATED TRIAL 

Superior and district court actions, 
Oxendine v. Dept. of Social Ser- 
vices, 571. 

CONSPIRACY 

Filing false insurance claim, S. v. 
Aleem, 359. 

CONTEMPT OF COURT 

Contacting witness in civil case, S. v. 
Wall, 678. 

CONTINUANCE 

Time to prepare for trial, Tripp v. 
Pate, 329. 

To obtain presence of witness, S. v. 
Hartman, 83. 
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CONTRACTTOCONVEY 

Wife 's  re fusa l  t o  join conveyance,  
Taylor v. Bailey, 216. 

CONTRACTOR 

Costs o f  building determining necessi- 
t y  for license, Sand and Stone, Inc. 
v. King, 168. 

CONTRACTS 

Assignee proper defendant i n  action 
for breach, Hurst v. West, 598. 

Malicious interference with employ- 
m e n t  contract,  Ramsey v. Rudd,  
670. 

T e n  year statute o f  limitations appli- 
cable, Hutchinson v. Hutchinson, 
687. 

CORPORATIONS 

Action by  stockholders, corporation 
n o t  necessary  party ,  Howell v.  
Fisher, 488. 

COTTON DUST 

Contribution t o  onset o f  employee's 
disabling disease, Walston v. Bur-  
lington Industries, 301. 

Employment not cause of  byssinosis, 
Hanse.1 v. S h e r m a n  Text i les ,  1; 
Brown v. Stevens & Co.. 118. 

COUNSEL, RIGHT TO 

Inquiry in to  indigency at arraign- 
ment ,  S .  v. Elliott, 141. 

No denial o f  e f fect ive assistance o f  
counsel, S .  v. Roberts, 52. 

No standby counsel for de fendant  
appearing pro se, S .  v. Brooks, 14. 

Pretrial confrontation, defendant not 
under arrest, S .  v. Edwards and S .  
v. Nance, 547. 

Refusal t o  t a k e  paraf f in  t es t ,  S .  v. 
Odom, 278. 

Voluntary waiver, S .  v. Wall, 678. 

CREDIT CARDS 

Attempt to  obtain merchandise with 
stolen card, S .  v. Rogers, 337. 

Computer report concerning stolen 
card, S.  v. Rogers, 337. 

CRIMINAL RECORD 

Admission in  sentencing hearing, S .  v. 
Edwards and S .  v. Nance. 547. 

CROSS-EXAMINATION 

Prior conviction of  prosecuting wit- 
ness, S. v. McLendon, 459. 

DAMAGES 

Loss of profits, Griffin v. Disco, Inc., 
77;  R a n n b u r g - K o b e e  C o r p .  v .  
Machine Co., 413. 

Partial n e w  t r ia l ,  n o  appeal f rom 
order, Johnson v. Garwood, 462. 

Punitive damages, Griffin v. Disco, 
Znc., 77. 

DECLARATORY JUDGMENT 

Automobi le  l iab i l i t y  surcharges ,  
s tanding  o f  Governor,  H u n t  v. 
Reinsurance Facility, 206. 

Money judgment properly granted, 
Raintree COT. v. City of Charlotte, 
391. 

DEDICATION 

Streets i n  subdivision, sufficiency o f  
acceptance, Emanuelson v. Gibbs, 
417. 

DEED 

Wife's refusal t o  join in  conveyance, 
Taylor v. Bailey, 216. 

DEER 

Hunting wi th  dogs, insufficiency o f  
citation, S .  v. Wallace, 475. 
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DEFAULT 

Finding o f  no disability not required, 
General Foods Corp. 1:. Morris, 541. 

DEFENSE OF HABITATION 

Right t o  evict person, no instruction 
on force permissible, S .  v. Myers, 
197. 

When applicable, S .  v. King, 499. 

DELIVERY TRUCK 

Employee driver, liability o f  employer 
for damage, Norman v. Bottling 
Co., 661. 

DISCOVERY MOTION 

No appeal from denial, Dworsky v. In- 
surance Co., 446. 

DIVORCE AND ALIMONY 

A b a n d o n m e n t ,  s u f f i c i e n c y  o f  evi- 
dence, T a n  v. Tan,  516. 

Alimony arrearages, foreign judg- 
m e n t  r e s  jud ica ta ,  F leming  v. 
Fleming, 345. 

Amendment o f  complaint to  change 
date of  separation, Ledford v. Led- 
ford, 226. 

Estoppel t o  assert invalidity o f  mar- 
riage, Redfern v. Redfern, 94. 

Execution o f  assignment o f  wages by 
judge improper, Sturgill v. Stur-  
gill, 580. 

Foreign alimony and child support 
orders, Fleming v. Fleming, 345. 

Garnishment for alimony arrearage, 
Sturgill v. Sturgill, 580. 

Insufficient findings by  court in  ali- 
mony order, T a n  v. Tan,  516. 

Lump sum plus monthly payment, in- 
adequate order, Payne v. Payne, 
132. 

hlodification o f  alimony based on in- 
come only, Britt  v. Britt. 463. 

Based on comparison o f  incomes, Britt  
v. Britt ,  463. 

DIVORCE AND ALIMONY - 
Continued 

Plaintiff's reliance on foreign divorce 
decree, Watson v. Watson, 58. 

Sexual activity and association negat- 
ing year's separation, Ledford v. 
Ledford, 226. 

Specific performance o f  alimony pro- 
vision o f  separation agreement, 
Gibson v. Gibson, 156. 

DOCTOR-PATIENT RELATIONSHIP 

Death of  intestate from tetanus, Eas- 
ter v. Hospital, 398. 

DOUBLE JEOPARDY 

Convictions o f  armed robbery and 
felonious assault,  S .  v. Edwards 
and S .  v. Nance, 547. 

DRIVER'S LICENSE 

Probation period, points assessed as 
o f  date o f  of fense,  Baggett v. Peters, 
Comr. of Motor Vehicles, 435. 

DRUNK DRIVING 

Prior of fense more t h a n  three years 
prior t o  current crime, S .  v. Wood- 
son, 696. 

EASEMENTS 

By implication, Communities, Inc. v. 
Powers, Inc., 656. 

Intent o f  parties t o  recognize Com- 
munities, Inc. v. Powers, Inc, 656. 

ELDER 

True elder of  church, Walters v. Bras- 
well, 589. 

EMBEZZLEMENT 

Money deducted from pay check for 
insurance, S .  v. Seufert, 524. 
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EMBRACERY 

Civil damages for, Employers Insur- 
ance v. Hall, 179. 

EMINENT DOMAIN 

Two tracts, apportionment required 
i n  judgment, Highway Comm. v. 
Cape, 137. 

EMPLOYMENT CONTRACT 

Malicious interference, no forecast o f  
legal malice, Ramsey v. Rudd, 670. 

ENTRAPMENT 

Defense not raised by evidence, S .  v. 
Neville, 684. 

Drug purchase, no entrapment as 
matter o f  law, S .  v. Hartman, 83. 

ESTOPPEL 

To assert invalidity o f  marriage in  ali- 
mony action, Redfern v. Redfern, 
94. 

EXECUTION SALE 

Property sold under execution i n  
another county, Bank v. Sharpe, 
693. 

EXPRESSION OF OPINION 

Comments by trial court were not, S .  
v. Judge, 290. 

Declaration t ha t  witness is expert, 
Rannbury-Kobee Corp. v. Machine 
Co., 413. 

Statement o f  defendant's evidence 
was not, S .  v. Thompson, 690. 

EXTRADITION 

Sufficiency of affidavits, I n  re A m  
strong, 175. 

FIRE INSURANCE 

Failure t o  provide insured copy of  
policy, Supply Co. v. Insurance Co., 
616. 

Other insurance clause in  binder, In- 
surance Co. v. Insurance Co., 32. 

Unoccupied dwelling, Supply Co. v. 
Insurance Go., 616. 

Waiver o f  exclusion o f  unoccupied 
dwelling, Supply Co. v. Insurance 
Co., 616. 

FLASHLIGHT 

S u b s t i t u t i o n  f o r  h e a d l a m p  o n  
motorcycle, Bigelow v. Johnson and 
Johnson v. Millican. 40. 

FORGERY 

Elements o f  crime omitted from final 
mandate, S .  v. Prince, 145. 

Exact date o f  crime not shown, S .  v. 
Prince, 145. 

Taking checks into jury room, S .  v. 
Prince. 145. 

FORMER JEOPARDY 

See Double Jeopardy this  Index. 

FULL FAITH AND CREDIT 

Foreign alimony and child support 
orders, Fleming v. Fleming, 345. 

GARNISHMENT 

Judgment for alimony arrearage, 
Sturgill v. Sturgill, 580. 

GIFTED CHILD 

Injury during summer program, Mar- 
tinez v. Western Carolina Universi- 
ty, 234. 

GLASS SHELF 

Injury t o  customer by  shattering o f ,  
Russell v. S a m  Solomon Co., 126. 
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GOVERNOR 

Standing t o  seek declaratory judg- 
ment  as t o  automobile liability sur- 
charges ,  H u n t  v. Re insurance  
Facility, 206. 

GROUP LIFE INSURANCE 

Waiver o f  premiums upon disability, 
notice by  employer, Bank v. Insur- 
ance Co., 365. 

GUN POWDER 

Refusal t o  take  paraffin tes t ,  S .  v. 
Odom, 278. 

HEADLAMP 

Use o f  flashlight for on motorcycle, 
Bigelow v. Johnson and Johnson v. 
Millican, 40. 

HEARSAY 

Psychiatrist's testimony as t o  results 
o f  t e s t  g iven  b y  another ,  S .  v. 
Hoyle, 98. 

Testimony about display case shatter- 
ing was not, Russell v. S a m  Solo- 
mon Co., 126. 

HOMESTEAD 

Waiver  o f  a l l o t m e n t  o f ,  B a n k  v. 
Sharpe, 693. 

HOSPITAL 

No negligence causing post-operative 
infection, Tripp v. Pate, 329. 

Patient's use o f  bedpan, Page v. Hos- 
pital, 533. 

HOUSE 

Builder's right t o  partial payment, 
Harrison v. McLear, 121. 

Construction by  unlicensed contrac- 
tor, Sand and Stone, Inc. v. King, 
168. 

IDENTIFICATION OF DEFENDANT 

By  voice, S .  v. Brooks, 14. 
Confrontat ion at  sher i f f ' s  depart- 

ment ,  S .  v. Jordan, 561. 
Failure t o  make detailed findings o f  

fact, S .  v. McGuire, 70. 
Limp in walk, voir dire not necessary, 

S .  v. Edwards and S .  v. Nance, 547. 
Lineup, officer telling defendant t o  

hold head up, S .  v. McGuire, 70. 
Photographs different size, some in 

color, S .  v. McGuire, 70. 
Pretrial confrontat ion a t  victim's 

home,  S .  v. Edwards and S .  v. 
Nance, 547. 

Voir dire not required, S .  v. Jordan, 
56 1. 

ILLEGITIMATE CHILD 

Sufficient evidence o f  paternity, S .  v. 
Brown. 194. 

IMPEACHMENT 

Refusal t o  play back voir dire testi- 
mony, S .  v. McGuire, 70. 

Refusal t o  take paraffin test  until con- 
s u l t a t i o n  w i t h  a t t o r n e y ,  S .  v .  
Odom, 278. 

IN CAMERA INSPECTION 

Witness's wri t ten s tatements ,  S .  v. 
Voncannon, 637. 

INSANE PERSONS 

Dangerousness t o  self or others, I n  re 
Monroe, 23; I n  re Collins, 243; I n  re 
Frick, 273. 

Sale o f  incompetent's property, letter 
to clerk not report o f  sale, I n  re 
Masters, 322. 

INSURANCE 

Beneficiary o f  group life policy, Bank 
v. Insurance Co., 365. 
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INSURANCE - 
Continued 

Conspiracy t o  file false claim, S .  v. 
Aleem, 359. 

Failure to  provide insured copy o f  fire 
policy, Supply Co. v. Insurance Co., 
616. 

Fire insurance, unoccupied dwelling, 
Supply Co. v. Insurance Co., 616. 

Group life policy, waiver o f  premiums 
upon disability, Bank v. Insurance 
Co., 365. 

Money deducted from pay checks for 
insurance, no  embezzlement, S .  v .  
Seufert, 524. 

No recovery under automobile t h e f t  
policy, Trust Co. v. Insurance Co., 
408. 

Shooting self-inflicted, recovery re- 
duced, Maddox v. Insurance Co., 
251. 

INTEREST 

Award i n  declaratory judgment ac- 
tion proper, Raintree Corp. v. City 
of Charlotte, 391. 

INTERESTED WITNESS 

Failure t o  ins t ruc t  on  in teres t  o f  
State's witness, S .  v. Shaffner, 89. 

INTERLOCUTORY ORDER 

Appeal dismissed, Financial Center v. 
Sales, Inc. and Acceptance C o w .  v. 
Sales, Inc., 187. 

INTOXICATING LIQUOR 

Unauthorized sale o f ,  S .  v. Shaffner, 
89. 

INVESTMENT SECURITIES 

Sale of,  insufficient writing under stat- 
u te  o f  frauds, Oakely v. Little, 650. 

JOINT VENTURE 

No breach of fiduciary duty ,  Oliver v. 
Roberts, 311. 

JUDGES 

Hearing on second summary judg- 
ment  motion by  another judge im- 
proper, Carr v. Carbon Corp., 631. 

JURY 

Liability o f  attorney for damages for 
crime o f  embracery, Employers In- 
surance v. Hall, 179. 

Taking exhibit into jury room, S .  v. 
Prince, 145; Dobg v. Fowler, 162; 
Collins v. Realty Co., 316. 

JURY ARGUMENT 

Characterization o f  defendants  as 
"lawless people", S .  v. Bailey, 377. 

Importance and implications o f  case, 
S .  v. Boltinhouse, 665. 

Jury's use o f  "s ixth sense", S. v. Bol- 
tinhouse, 665. 

JURY INSTRUCTIONS 

Defendant's contention not stated b y  
court, S. v. Wade, 257. 

Elements o f  crime omitted from final 
mandate, S .  v. Prince, 145. 

Failure t o  apply law t o  facts, Hunt v. 
Montgomery Ward and Co., 642. 

JUVENILES 

Aiding and abetting in  assault by  car, 
I n  re Rich, 165. 

Murder and breaking and entering 
charges, transfer  t o  superior court, 
I n  re Ford, 680. 

KIDNAPPING 

Instruction on absence o f  parents' 
consent, S .  v. McGuire, 70. 
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LARCENY 

Failure to  instruct on in  armed rob- 
bery case, S. v. Chapman, 103. 

Possession of recently stolen tractor, 
S. v. Voncannon, 637. 

LAST CLEAR CHANCE 

Str iking pedestrian in  parking lot, 
F ranc is  v. Brickhouse, 433. 

LEASE 

Personal property, written contract 
unnecessary, Pallet Co. v. Truck 
Rental, Inc., 286. 

Waiver of right to  declare lease in  de- 
fault, City Limits, Inc. v. Sandman,  
107. 

LICENSE 

Building contractor, S a n d  and  Stone, 
Inc. v. King, 168. 

LIFE INSURANCE 

Beneficiary of group life policy, Bank  
v. Insurance Co., 365. 

Waiver of premiums of group policy 
upon disability, Bank  v. Insurance 
Co., 365. 

LIMP 

Assailant's walk, voir dire not neces- 
sary, S. v. Edwards and S. v. Nance, 
547. 

LINEUP IDENTIFICATION 

Officer telling defendant to  hold head 
up, S. v. McGuire, 70. 

LOST PROFITS 

Instructions on, Griffin v. Disco, Inc., 
77. 

Withdrawal of bids because of defects 
in machine, Rannburg-Kobee Cow. 
v. Machine Co., 413. 

MANDATORY INJUNCTION 

Requir ing san i ta ry  district t o  pay 
arrearages for services, Light and 
Water Comrs. v. Sani tary District, 
421. 

MARRIAGE 

Estoppel to  asser t  invalidity in  ali- 
mony action, Redfern v. Redfern, 
94. 

MEDICAL MALPRACTICE 

Death of patient from tetanus, no doc- 
tor-patient relationship, Easter  v. 
Hospital, 398. 

MENTAL CONDITION 

Competency to stand trial, S. v. Hoyle, 
98. 

Lay opinion testimony admissible, S. 
v. Bradsher, 507. 

MERGER 

Inapplicability where servient owner 
a c q u i r e s  e q u i t a b l e  i n t e r e s t  i n  
dominant  e s t a t e  and  easement ,  
Communities, Inc. v. Powers, Inc., 
656. 

MINERAL RIGHTS 

Value for ad valorem taxes, I n  re Land 
and Mineral Co., 529; I n  re  Land 
and Mineral Co., 608. 

MINIMUM CONTACTS 

F o r e i g n  c o r p o r a t i o n  p r o d u c i n g  
church pictorial directories, Del- 
printing Cow. v. C.P.D. Cow., 449. 

MIRANDA WARNINGS 

Spontaneous in-custody statements, 
S. v. Duers, 282. 
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MOTION TO DISMISS 

No appeal from denial, Dworsky v. In- 
surance Co., 446. 

MOTIVE 

Defendant's threats against witness 
admissible to show, S. v. Judge, 290. 

MOTORCYCLE 

Flashlight substituted for headlamp, 
Bigelow v. Johnson and Johnson v. 
Millican, 40. 

MUNICIPAL CORPORATIONS 

Contract for sewer services, tapping 
privilege fee not permitted, Rain- 
tree Corp. v. City of Charlotte, 391. 

Lien for water and sewer assessment 
not enforceable, Guilford County v. 
Boyan, 430. 

NEGLIGENCE 

Customer burned on stove in store, 
Hunt v. Montgomew Ward and Co., 
642. 

Failure of instructions to apply law to 
facts, Hunt v. Montgomery Ward 
and Co., 642. 

NURSE 

Expert testimony as  to use of bedpan, 
Page v. Hospital, 533. 

OCCUPATIONAL DISEASE 

Employee's exposure to cotton dust, 
Walston v. Burlington Industries, 
301. 

OSHA 

Serious and repeated violations in 
sewer line trench, Brooks, Comr. of 
Labor v. Grading Co., 352. 

OTHER INSURANCE CLAUSE 

Inclusion in binder, Insurance Co. v. 
Insurance Co., 32. 

PARAFFIN TEST 

Refusal to take before consultation 
with attorney, S. v. Odom, 278. 

PARTITION 

Report of commissioners, necessity 
for giving parties notice of, Macon 
v. Edinger, 624. 

PATERNITY 

Instructions on illegitimacy of child 
not required, S. v. Brown, 194. 

PEDESTRIAN 

Striking in parking lot, Francis v. 
Brickhouse, 433. 

PERSONAL PROPERTY 

Written contract or lease unneces- 
sary, Pallet Co. v. Truck Rental, 
Inc., 286. 

PHOTOGRAPHIC IDENTIFICATION 

Photographs different size, some in 
color, S. v. McGuire, 70. 

PHYSICIAN 

No negligence causing post operative 
infection, Tripp v. Page, 329. 

No physician-patient relationship, 
Easter v. Hospital, 398. 

PLASTIC BAG 

Bag containing fruits of robbery, no 
expectation of privacy, S. v. Duers, 
282. 
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POSSESSION OF STOLEN GOODS 

Sufficient evidence of purpose of re- 
sale, S. v. Boltinhouse, 665. 

Thef t  by breaking and enter ing ,  
felony without regard to value, S. 
v. Boltinhouse, 665. 

PRINCIPAL AND AGENT 

Failure of agent to inform insurer of 
vacancy of premises, Supply Co. v. 
Insurance Co., 616. 

Warehousing and distribution con- 
tract for recreational vehicle seats, 
Industries, Inc. v. Distributing, 
Znc., 172. 

PSYCHIATRIST 

Results of test given by another as  
hearsay, S. v. Hoyle, 98. 

PUBLIC DRUNKENNESS 

Insufficient evidence of disruptive- 
ness, S. v. Cooke, 384. 

PULMONARY DISEASE 

No compensation under Workers' 
Compensation Act, Clark v. Bur- 
lington Industries, 269. 

RAPE 

Lesser offense properly submitted to 
jury, S. v. Wade, 257. 

Reputa t ion  of prosecut r ix ,  S. v. 
McLendon, 459. 

REAL ESTATE BROKER 

Agreement to  split commissions, 
effect of default by buyer, Chears v. 
Young & Associates, 674. 

Right to commission where property 
conveyed af ter  contract ended, 
Collins v. Realty Co., 316. 

RECREATIONAL VEHICLE SEATS 

Authority of agent to execute ware- 
housing and distribution contract, 
Industries, Znc. v. Distributing, 
Znc., 172. 

RELEASE 

Reliance to defeat counterclaim im- 
proper, Leach v. Robertson, 455. 

RENT 

Belated payment of, waiver of right to 
declare lease  in  defaul t ,  City 
Limits, Znc. v. Sandman, 107. 

RES IPSA LOQUITUR 

Shattering of glass display shelf, Rus- 
sell v. Sam Solomon Co., 126. 

RIFLE 

Proper identification and chain of cus- 
tody, S. v. Bradsher, 507. 

ROBBERY 

Aiding and abetting in armed rob- 
bery, S. v. Edwards and S. v. Nance, 
547. 

Common law robbery, sufficient evi- 
dence of defendant's guilt, S. v. 
Murphy, 443; S. v. Bradsher, 507. 

Failure to instruct on lesser offense, 
S. v. Chapman, 103. 

Identity of defendant as perpetrator, 
S. v. Duers, 282. 

Location of acts sufficiently alleged in 
indictment, S. v. Bradsher, 507. 

Property taken from victim's pre- 
sence by use of firearm, S. v. Ed- 
wards and S. v. Nance, 547. 

SANITARY DISTRICT 

Injunction requiring payment of 
arrearages for service, Light and 
Water Comrs. v. Sanitaw District, 
421. 
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SEARCHES AND SEIZURES 

Affidavit for search warrant,  credibil- 
i ty of informant, S. v. Williams, 184. 

Plastic bag in ge t  away vehicle, no ex- 
pectation of privacy, S. v. Duers, 
282. 

Search of vehicle incident to  lawful 
arrest,  S. v. Duers, 282. 

SECRETARY 

Dismissal of for absenteeism, tardi- 
ness, A&T University v. Kimber, 
46. 

SELF-DEFENSE 

Defense of habitation, when appli- 
cable, S. v. King, 499. 

Instruction in assault case, Griffin v. 
Disco, Znc., 77. 

Instruction on "murderous assault," 
S. v. Kilzg, 499. 

SEPARATION AGREEMENT 

Enforcement by contempt, Br i t t  v. 
Britt ,  463. 

Modification by court, Britt  v. Britt ,  
463. 

Provision for  conveyance not  am- 
biguous, Vestal v. Vestal, 263. 

Specific performance of alimony pro- 
visions, Gibson w. Gibson, 156. 

SEWER SERVICES 

Money judgment granted in declara- 
to ry  judgment  action, Ra in t ree  
COT. v. City of Charlotte, 391. 

Tapping privilege fee not permitted, 
Raintree Corp. v. City of Charlotte, 
391. 

SOIL REPORT 

N e g l i g e n t  m i s r e p r e s e n t a t i o n s ,  
Howell v. Fisher, 488. 

SOLDIERS AND SAILORS CIVIL 
RELIEF ACT 

Motion t o  s tay child support hearing 
denied, Cromer v. Cromer, 403. 

SPECIFIC PERFORMANCE 

Alimony provisions of separa t ion  
agreement, Gibson v. Gibson, 156. 

Wife's refusal to  join in  conveyance, 
Taylor v. Bailey, 216. 

SPEEDY TRIAL 

Delay because of limited court ses- 
sions, S. v. Edwards, 426. 

Delay between indictment and initial 
calling of case, S. v. Edwards, 426. 

Delay caused by defendant, S. v. Hart-  
man, 83. 

Delay from continuances granted to 
defendant, S. v. Bradsher, 507. 

Delay from withdrawal of counsel and 
appointment of new counsel, S. v. 
Bradsher, 507. 

Delay in appointment of counsel, S. v. 
Edwards, 426. 

Delay  i n  r e t r i a l  f o r  d e f e n d a n t ' s  
benefit, S. v. Brooks, 14. 

Exclusion of time while waitingfor de- 
f e n d a n t  t o  h i r e  counse l ,  S. w. 
Rogers, 337. 

New charge af ter  no probable cause 
finding, S. v. Boltinhouse, 665. 

STANDBY COUNSEL 

No a p p o i n t m e n t  f o r  d e f e n d a n t  
appearing pro se, S. v. Brooks, 14. 

STATE EMPLOYEE 

Dismissal for absenteeism and tardi- 
ness, A&T University v. Kimber, 
46. 
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STATUTE OF FRAUDS 

Sale of stock, insufficient writing, 
Oakely v. Little, 650. 

STATUTE OF LIMITATIONS 

10 year s ta tu te  applicable to  sealed 
cont rac t ,  Hutch inson  v. Hutch- 
inson, 687. 

STOCKHOLDERS 

Action for damages, corporation not 
necessary party, Howell v. Fisher, 
488. 

STOCKS 

Sale of, insufficient writing under stat- 
ute  of frauds, Oakely v. Little, 650. 

STOVE 

Customer burned in store, Hunt  v. 
Montgomery Ward a n d  Co., 642. 

STREETS 

Sufficiency of acceptance of dedica- 
tion, Emanuelson v. Gibbs, 417. 

SUICIDE 

Self-inflicted wound, insurance recov- 
ery reduced, Maddox v. Insurance 
Co., 251. 

SUMMARY JUDGMENT 

Motion denied, hearing on second mo- 
tion by another  judge improper, 
Car r  v. Carbon Corp., 631. 

SURCHARGES 

Automobile liability insurance,  ne- 
cessity for r a t e  filing, H u n t  v. Rein- 
surance Facility, 206. 

SWORN TESTIMONY 

Waiver i n  h e a r i n g  before board of 
a d j u s t m e n t ,  B u r t o n  v.  Zoning  
Board of Adjustment, 439. 

TAPPING PRIVILEGE FEE 

Assessment under  contract for sewer 
services improper, Raintree Cow. 
v. City of Charlotte, 391. 

TAXATION 

Ad valorem taxes, value of mineral 
rights, I n  r e  Land and  Mineral Co., 
529; I n  re  Land and Mineral Co., 
608. 

TETANUS 

Death of intestate  from, no medical 
malpractice, E a s t e r  v. Hospital,  
398. 

TRACTOR 

Possession of recently stolen tractor, 
S. v. Voncannon, 637. 

TRACTOR TRAILER 

Condition imposed by lessor waived, 
Pallet Co. v. Truck Rental, Inc., 286. 

UNEMPLOYMENT 
COMPENSATION 

P r o f a n i t y  a n d  h o r s e p l a y  by  co- 
worker, safe place to  work, I n  re  
Hodges, 189. 

VARIANCE 

Date of felonious assault,  S. v. Bailey, 
377. 

VENUE 

Motion for change pending, ruling on 
o ther  motion proper ,  F inanc ia l  
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VENUE - 
Continued 

Center v. Sales, Inc. and Accep- 
tance Corp. v. Sales, Inc., 187. 

WATER AND SEWER 
ASSESSMENT 

Lien not enforceable, Guilford County 
v. Boyan, 430. 

WINE 

Stocking o f  shelves b y  wholesaler, 
Food Town Stores v. Board of Alco- 
holic Control. 149. 

WITNESSES 

Contact by  defendant, contempt o f  
court, S .  v. Wall, 678. 

Motion t o  examine wr i t t en  state- 
ments o f ,  S .  v. Vocannon, 637. 

WORKERS COMPENSATION 

Byssinosis no t  caused b y  employ- 
ment ,  Hansel v. Sherman Textiles, 
1; Brown v. Stevens & Co., 118. 

WORKERS' COMPENSATION - 
Continued 

Delayed discovery o f  reason for dis- 
ability not change of condition, Ed- 
wards v. Smith & Sons, 191. 

Employee not entitled to  additional 
physical exam, Clark v. Burlington 
Industries, 269. 

Onset o f  disabling condition hastened 
by  work place irritants, Walston v. 
Burlington Industries, 301. 

Pulmonary disease not compensable, 
Clark v. Burlington Industries, 
269. 

WRONGFUL DEATH 

Automobile driver as agent o f  owner, 
Scallon v. Hooper, 113. 

ZONING 

Hearing before board of adjustment, 
waiver of sworn testimony, Burton 
v. Zoning Board of Adjustment, 
439. 




