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PACCAR FINANCIAL CORP. v. HARNETT TRANSFER, INC., DONELL
GORDON GARRIS anpo HARD TIMES TRANSFER, INC.

No. 8011SC613
(Filed 3 March 1981)

1. Rules of Civil Procedure § 50— motion for directed verdict after mistrial

Where the trial court initially granted plaintiff’s motion for directed
verdict on the issue of right to possession of collateral given to secure a loan,
the initial grant of the motion was withdrawn when the court subsequently
submitted the issue to the jury, the jury followed the court’s peremptory
instruction to find in favor of plaintiff on the issue of possession but was
unable to agree on all other issues submitted, and the trial court declared a
mistrial, plaintiff’s motion after the mistrial was declared for judgment in
accordance with its motion for a directed verdict on its right to possession of
the collateral was proper, since the motion was made when a motion for
directed verdict had been denied and there was no verdict with final effect.
G.S. 1A-1, Rule 50(b)(1).

2. Rules of Civil Procedure § 50.2— directed verdict for party with burden of proof

A directed verdict for the party with the burden of proof is not improp-

er where his right to recover does not depend on the credibility of his

witnesses and the pleadings, evidence, and stipulations show that there is no
issue of genuine fact for jury consideration.

3. Mechanics’ Liens § 2; Uniform Commercial Code § 45— collateral for loan —sale
under mechanics’ lien — purchaser’s satisfaction of account for repairs — lend-
er’s security interest not extinguished

Where the purchaser of personal property which is subject to a valid,
enforceable, perfected security interest buys in the collateral at a foreclo-
sure sale conducted pursuant to G.S. 44A-1 et seq. to satisfy an account for
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repairs which the purchaser has failed to pay for a purchase price which
essentially represents payment of the account, the purchaser does not there-
by extinguish the security interest. Rather, the security property or col-
lateral remains subject to the security interest, and if the indebtedness for
payment of which the collateral was pledged remains in default, the right to
possession continues to be with the holder of the security interest. G.S.
25-9-503; G.S. 44A-2(d); G.S. 44A-6.

ArpreEAL by defendant Hard Times Transfer, Inc., from
Mills, Judge. Judgment entered 25 January 1980 in Superior
Court, Harnerr County. Heard in the Court of Appeals 14 Janu-
ary 1981.

Plaintiff filed a complaint on 16 January 1978 against
defendants Harnett Transfer, Incorporated (hereinafter “Har-
nett Transfer’”) and Donell Gordon Garris (hereinafter “Gar-
ris”) alleging the following: Garris executed a note agreeing to
pay the sum of $21,000 to plaintiff’s assignor, Peterbilt South-
ern, Incorporated. The indebtedness was secured by a security
agreement which granted plaintiff’s assignor a security in-
terest in collateral described as a 1974 Kenworth (hereinafter
“truck”). The instruments attached as exhibits to the com-
plaint provided that failure to make timely payments on the
note constituted a default, and that in the event of default
plaintiff’s assignor (and thus plaintiff by assignment) had the
right to possess and sell the collateral. Garris had entered an
agreement with Harnett Transfer for sale of the truck, and
possession thereof had been delivered to Harnett Transfer,
which had assumed responsibility for the payments. The note
was in default, and plaintiff had demanded immediate payment
of the balance, namely, $14,112.42 plus interest from 31 Decem-
ber 1977. Plaintiff sought judgment for the amount in default,
attorney fees, claim and delivery of the collateral, foreclosure
under the security agreement and sale of the collateral, and
any deficiency that might remain after the sale.

Harnett Transfer answered, generally denying the allega-
tions. It also counterclaimed for $12,638.56 allegedly due it for
repair work performed on the truck. The answer was verified by
George J. Hodges (hereinafter “Hodges”), President of Harnett
Transfer. Plaintiff replied to the counterclaim alleging insuffi-
cient information as to the allegations and therefore denying
them.
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Garris answered denying the material allegations of the
complaint and praying that the complaint be dismissed as to
him.

On 5 October 1978 plaintiff obtained an order allowing it to
amend its complaint to add Hard Times Transfer, Incorporated
(hereinafter “Hard Times”) as a party defendant. The amended
complaint alleged that Garris had entered into a contract for
sale of the truck with defendant(s) Harnett Transfer and/or
Hard Times whereby possession of the truck had been transfer-
red to defendant(s) Harnett Transfer and/or Hard Times, and
that defendant(s) Harnett Transfer and/or Hard Times had
assumed full obligation for payment of the indebtedness on the
truck.

Hard Times answered alleging that plaintiff had not stated
a claim upon which relief could be granted and generally de-
nying plaintiff’s material allegations. It also counterclaimed
against plaintiff, alleging that Harnett Transfer had repaired
the truck for a reasonable charge of $12,638.56; that the charges
had not been paid; that as a consequence Harnett Transfer
conducted a public sale of the vehicle pursuant to its lien rights
under G.S. 44A-1 et seq., that it purchased the vehicle at the sale
for $12,638.56; and that it thereby became the legal owner of the
vehicle, free and clear of any claim of the plaintiff. The answer
was verified by Hodges, President of Hard Times. Plaintiff re-
plied to the counterclaim alleging insufficient information as to
the allegations and therefore denying them.

Prior to trial, plaintiff obtained (1) an order of seizure upon
its application for claim and delivery against Garris and Har-
nett Transfer, and (2) a consent judgment ordering that plain-
tiff recover from Garris the sum of $15,112.42 plus interest from
31 December 1977. At the close of plaintiff’s evidence, plaintiff
entered a stipulation of dismissal as to Harnett Transfer, and
Harnett Transfer entered a stipulation of dismissal as to its
counterclaim against plaintiff. The matter proceeded against
Hard Times as the sole defendant.

Hard Times’ motion for directed verdict at the end of plain-
tiff’s evidence was denied. The motion was renewed at the end
of all the evidence and again was denied. Plaintiff’s motion at
the close of all the evidence to dismiss Hard Times’ counter-
claim was allowed, as was its motion for directed verdict against
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Hard Times “on the grounds that the plaintiff had shown it
[was] entitled to possession of the truck and that ... Hard
Times ... had shown nothing to defeat plaintiff’s rights.”

The court submitted issues to the jury and peremptorily
instructed that the first issue, whether plaintiff was entitled to
possession of the truck, should be answered in the affirmative.
The jury followed the instruction and answered the first issue
in the affirmative. It was unable to agree on two of the remain-
ing issues, and as a consequence the court declared a mistrial.

Subsequent to the declaration of mistrial, plaintiff moved
pursuant to G.S. 1A-1, Rule 50(b), for judgment in accordance
with its motion for a directed verdict on its right to immediate
possession of the truck. The court granted the motion and en-
tered judgment that plaintiff was entitled to immediate posses-
sion. Defendant was ordered to deliver the truck to plaintiff
immediately.

From this judgment, defendant Hard Times appeals.

Bryan, Jones and Johnson, by James M. Johnson, for plain-
tiff appellee.

L. Randolph Doffermyre I11, for defendant appellant Hard
Times Transfer, Incorporated.

WHICHARD, Judge.

[1]1 The sole contention presented by defendant Hard Times is
that the trial court erred in granting plaintiff’s motion pur-
suant to G.S. 1A-1, Rule 50(b), for judgment in accordance with
its motion for a directed verdict on plaintiff’s right to immediate
possession of the truck. Rule 50(b), in pertinent part, provides:

Whenever a motion for directed verdict made at the close of
all the evidence is denied or for any reason is not granted,
the submission of the action to the jury shall be deemed to
be subject to a later determination of the legal questions
raised by the motion. ... [Ilf a verdict was not returned [a
party who has moved for a directed verdict], within 10 days
afterthe jury has been discharged, may move for judgment
in accordance with his motion for a directed verdict. ...
[TThe motion shall be granted if it appears that the motion
for directed verdict could properly have been granted.
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G.S. 1A-1, Rule 50(b)(1). While the court here initially granted
plaintiff’s motion for directed verdict on the issue of right to
possession, its subsequent submission of the issue to the jury
had the effect of withdrawing the initial grant. Although the
jury, pursuant to the court’s peremptory instruction, answered
the possession issue in favor of plaintiff, its inability to reach
agreement on all other issues submitted resulted in a mistrial
of the case and therefore in no verdict with final effect. Conse-
quently, the Rule 50(b) motion was made when a motion for
directed verdict had been denied and there was no verdict with
final effect; and it thus was a proper motion.

[2] “A motion for directed verdict under Rule 50(a) of the North
Carolina Rules of Civil Procedure ... present[s] the question
whether the evidence was sufficient to entitle [the party
against whom the motion is made] to have a jury pass on it.”
Hunt v. Montgomery Ward and Company, 49 N.C. App.
642, 644, 272 S.E. 2d 357, 359 (1980), and cases cited. The
same question is presented by a motion under Rule 50(b)(1),
made “within 10 days after the jury has been discharged,” for
judgment in accordance with the motion for a directed verdict.
G.S. 1A-1, Rule 50(b)(1); see, Odell v. Lipscomb, 12 N.C. App. 318,
183 S.E. 2d 299 (1971). “Normally the motion for a directed
verdict is made against the party who has the burden of proof.”
Shuford, N.C. Civil Practice and Procedure, § 50-6 at 411 (1975).
“[T]he trial judge [cannot] direct a verdict in favor of the party
having the burden of proof when his right to recover depends
upon the credibility of his witnesses.” Cutts v. Casey, 278 N.C.
390, 417, 180 S.E. 2d 297, 311 (1971). A directed verdict for the
party with the burden of proof, however, is not improper where
his right to recover does not depend on the credibility of his
witnesses and the pleadings, evidence, and stipulations show
that there is no issue of genuine fact for jury consideration.
Freeman v. Development Co., 25 N.C. App. 56, 212 S.E. 2d 190
(1975), Hodge v. First Atlantic Corp., 10 N.C. App. 632, 179 S.E.
2d 855 cert. denied 278 N.C. 701, 181 S.E. 2d 602 (1971).

Applying these principles here, we find that the pleadings
and evidence established the following uncontroverted facts:

Garris purchased the truck from plaintiff’s assignor, Peter-
bilt Southern, Incorporated, and executed a note and security
agreement to Peterbilt. The truck constituted the collateral
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described in the security agreement. Peterbilt assigned the
note and security agreement to plaintiff for a valuable consid-
eration. Thereafter Garris “lease-purchased” the truck to Hard
Times in exchange for a pickup truck. The written agreement
between Garris and Hard Times did not specify that Hard
Times was assuming the obligation to pay the installments as
they came due under the note. Garris testified, however, that he
“thought [he] was out of it”’; Hodges, President of Hard Times,
testified, “[Wle agreed ... to make the payments to [plaintiff]
for [Garris]”’; and Daniel S. Stacks, an employee of plaintiff,
testified that he telephoned Hodges and Hodges told him “he
was going to make the payments.” Hard Times also agreed to
pay for all repairs, maintenance, licenses, and costs of operation.

Hard Times in fact made four payments on the note. It then
stopped making the payments. Hodges testified that the pay-
ments were stopped because the truck needed repairs, and
Hard Times could not both make the monthly payments and
pay for the repairs. Hodges and a representative of plaintiff
negotiated regarding an extension of time to make the pay-
ments, but the extension was never approved. When a repre-
sentative of plaintiff called Hodges to tell him the payments
were past due and to threaten repossession, Hodges told him:
“[Y]ou’ll never get the truck back. I'll put a mechanic’s lien on it
for $12,000.00 and in North Carolina a mechanic’s lien is supe-
rior to your security agreement.”

Harnett Transfer performed the needed repairs on the
truck and charged Hard Times the sum of $12,638.56 therefor.
Hard Times did not pay the repair bill. On 27 February 1978,
over a month after plaintiff filed this action against Garris and
Harnett Transfer, “Harnett Transfer sold the truck at the
courthouse door and Hard Times ... purchased the same for
$12,758.56.” Hard Times was subsequently joined as a party
defendant in this action.

Hodges was a director, a stockholder, President and chief
executive of both Harnett Transfer and Hard Times.

These facts are uncontroverted. They do not depend on the
credibility of plaintiff’s witnesses. The trial court thus properly
granted plaintiff’s motion for a directed verdict, even though
plaintiff had the burden of proof, if under these uncontroverted
facts plaintiff was entitled to possession of the truck as a matter
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of law. Whether plaintiff was so entitled, then, becomes the sole
issue now before us.

Article Nine, Uniform Commercial Code — Secured Trans-
actions, contains the following provision:

Secured party’s right to take possession after default. —
Unless otherwise agreed a secured party has on default the
right to take the possession of the collateral.

G.S. 25-9-503. Proof of the following was required to establish
that plaintiff had a valid and enforceable security interest in
the truck: (1) that the debtor had signed a security agreement;
(2) that the agreement contained a description of the collateral;
(3) that value had been given for the agreement; and (4) that the
debtor had rights in the collateral. G.S. 25-9-203. Plaintiff satis-
fied these requirements by introducing a signed security agree-
ment between its assignor and Garris which described the col-
lateral (the truck); showed that value had been given to the
original creditor, its assignor; and showed that the debtor (Gar-
ris, and by virtue of the agreement with Garris, Hard Times)
had rights in the collateral, namely, the right to possession and
use so long as the note was not in default. Plaintiff also proved
that it had given value to its assignor, the original creditor, by
introducing the written assignment of the security agreement
which showed that plaintiff had paid a valuable consideration
for assignment of the original creditor’s rights under the agree-
ment. Plaintiff thus proved, by uncontroverted documentary
evidence, its entitlement to a valid and enforceable security
interest in the truck. Further, the agreement did not restrict
the secured party’s right to possession upon default. It thus did
not fall within the “unless otherwise agreed” provision of G.S.
25-9-503. Finally, uncontroverted documentary evidence
showed that the security interest had been perfected pursuant
to the provisions of G.S. 25-9-302 (3)(b) and G.S. 20-58 et seq.

Plaintiff, then, held a valid, enforceable, perfected security
interest in the truck. Hard Times therefore, upon its trade with
Garris, took the truck subject to plaintiff’s security interest.
G.S. 25-9-301(1)(c); see 25-9-307 Official Comment.! By proving

L“After a financing statement has been filed or after compliance with the
certificate of title law all subsequent buyers, under the rule of subsection (2),
are subject to the security interest.” G.S. 25-9-307 Official Comment (1965)
(emphasis supplied).
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with uncontroverted evidence (1) that it held a valid, enforce-
able, perfected security interest in the truck; (2) that Hard
Times took the truck under the agreement between Hard Times
and Garris subject to its security interest; and (3) that a default
existed in payments on the indebtedness secured, plaintiff had
established its right to take possession of the truck as a matter
of law. G.S. 25-9-503.

In avoidance of plaintiff’s right to possession pursuant to
its security interest, Hard Times has pled, offered evidence of
and argued a claim of superior right to possession by virtue of
its purchase of the truck upon foreclosure of the lien held by
Harnett Transfer. It relies upon the following provisions of
Chapter 44A of the North Carolina General Statutes:

Any person who repairs, services, tows or stores motor
vehicles in the ordinary course of his business pursuant to
an express or implied contract with an owner or legal pos-
sessor of the motor vehicle has a lien upon the motor vehi-
cle for reasonable charges for such repairs, servicing, tow-
ing or storing. This lien shall have priority over perfected
and unperfected security interests.

G.S. 44A-2(d) (1976) (emphasis supplied); and

A purchaser for value at a properly conducted sale, and a
purchaser for value without constructive notice of a defect
in the sale who is not the lienor or an agent of the lienor,
acquires title to the property free of any interests over
which the lienor was entitled to priority.

G.S. 44A-6 (1976) (emphasis supplied). It asserts that Harnett
Transfer, having repaired the truck which was the subject of
plaintiff’s security interest, was entitled to a lien which had
priority, by virtue of G.S. 44A-2(d), over that security interest;
and that because it was “a purchaser for value” at the foreclo-
sure sale conducted to satisfy Harnett Transfer’s lien, it ac-
quired title “free of any interests over which the lienor [Har-
nett Transfer] was entitled to priority” and thus free of plain-
tiff’s security interest, pursuant to G.S. 44A-6.

We find Hard Times’ contention commendable for its
creativity, but otherwise without merit. “Equity regards sub-
stance, not form, and is not bound by names parties give their
transactions.” In re Will of Pendergrass, 2561 N.C. 737, 743, 112
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S.E. 2d 562, 566 (1960); see also, Erickson v. Starling, 233 N.C.
539, 541-542, 64 S.E. 2d 832, 834 (1951). Hard Times’ account for
repairs with Harnett Transfer was in the sum of $12,638.56. At
Harnett Transfer’s foreclosure sale Hard Times purchased the
repaired property, the truck in which plaintiff had a security
interest, for the sum of $12,758.56. The purchase price at the
foreclosure sale was thus $120.00 in excess of the account for
repairs, While the record is silent regarding the reason for the
difference, the $120.00 almost certainly represented the costs of
the sale, perhaps combined with carrying or storage charges.

The substance of the transaction, then, is that Hard Times
simply satisfied its account for repairs with Harnett Transfer.
To allow Hard Times to avoid plaintiff’s valid, enforceable, per-
fected security interest by simply satisfying its account for
repairs, but doing so under the guise of a foreclosure sale pur-
suant to the repairing entity’s statutory lien, would be to re-
gard form over substance. Payment by Hard Times to Harnett
Transfer one minute prior to the foreclosure sale clearly would
not have given Hard Times title to the property free and clear of
plaintiff’s security interest. G.S. 44A-3 (1976).2 Neither, in equi-
ty, should payment one minute later.

[3] We thus hold that when the purchaser of personal property
which is subject to a valid, enforceable, perfected security in-
terest buys in the collateral at a foreclosure sale conducted
pursuant to G.S. 44A-1 et seq. to satisfy an account for repairs
which the purchaser has failed to pay, for a purchase price which
essentially represents payment of the account, the purchaser
does not thereby extinguish the security interest. The security
property or collateral remains subject to the security interest;
and if the indebtedness for payment of which the collateral was
pledged remains in default, the right to possession continues to
be with the holder of the security interest. G.S. 25-9-503. Equity
and rationality in our commercial law permit no other conclu-
sion.

2This statute provides:

Liens conferred under this Article ... terminate and become unenforce-
able when the lienor voluntarily relinquishes the possession of the proper-
ty upon which a lien might be claimed, or when an owner, his agent, a legal
possessor or any other person having a security or other interest in the
property tenders prior to sale the amount secured by the lien plus reason-
able storage, boarding and other expenses incurred by the lienor.

G.S. 44A-3 (1976) (emphasis supplied).
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Harnett Transfer’s lien for repairs was extinguished by
Hard Times’ payment of its account. Upon payment of the
account the right to possess the collateral reverted to Hard
Times, subject to plaintiff’s right as secured party to possession
upon Hard Times’ default in payments on the indebtedness
which the collateral was pledged to secure. Default in payments
by Hard Times having been established by uncontroverted evi-
dence, the trial court correctly granted plaintiff’s Rule 50(b)
motion and entered judgment that plaintiff was entitled to
immediate pessession; and its judgment is

Affirmed.
Judges WesB and MarTIiN (Harry C.) concur.

JAMES J. MURRAY anp MARY P. MURRAY v. ALLSTATE INSURANCE
COMPANY

No. 8014SC657
(Filed 3 March 1981)

Damages § 12.1- punitive damages — no allegations of aggravated conduct

In an action by plaintiffs to recover under an insurance policy issued by
defendants which provided coverage for damage to plaintiffs’ property
caused by lightning where plaintiffs alleged that defendant elected to repair
the damage to their property caused by the lightning, that defendant’s
attempted repair of their property caused additional damage, that defend-
ant refused to correct the improper work, and that plaintiffs were entitled to
punitive damages, plaintiffs’ complaint was sufficient to set out a separate
tort claim for additional damage done to their property so that they were
entitled to recover such actual damage as they could prove was caused by
defendant’s negligence, not limited to defendant’s contract liability under
the insurance policy, but plaintiffs did not establish a claim for punitive
damages where they did not allege that defendant committed an intentional
wrong against them; though the complaint made it clear that plaintiffs were
proceeding on a negligence theory, they did not allege that defendant’s
negligence was wanton, willful, or gross; and plaintiffs’ tort claim did not
contain any of the elements of insult, indignity, malice, oppression, or mali-
cious, unlawful, willful, wanton, or reckless conduct on defendant’s part as
would justify plaintiffs’ claim for punitive damages.

AppEAL by plaintiffs from Lee, Judge. Order entered 20
March 1980 in Superior Court, Duraam County. Heard in the
Court of Appeals 3 February 1981.
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Plaintiffs brought this action to recover actual and puni-
tive damages from defendant based on breach of insurance
contract. In their complaint plaintiffs alleged that their proper-
ty was damaged by lightning prior to July 1975 and that at that
time there was in effect an insurance policy issued by defendant
to plaintiffs which provided, inter alia, coverage for damage to
the property caused by lightning. Pursuant to the policy’s pro-
visions, defendant elected to repair the damage to plaintiffs’
property caused by the lightning, so as to restore it to its condi-
tion before the damage. Plaintiffs further alleged that the
defendant’s attempted repair of their property, performed neg-
ligently, improperly and incompletely by defendant’s agent,
D.W.Ward Construction Company, caused additional damage to
the property. In paragraphs ten and eleven of their complaint,
plaintiffs alleged respectively (a) that as a result of defendant’s
breach plaintiffs have sustained “extreme and grievous mental
and emotional distress and suffering,” and (b) that once defend-
ant learned of the negligent repair performed by its agent,
defendant, in bad faith, refused to correct the improper work
and attempted, in bad faith, to persuade plaintiffs that plain-
tiffs’ only recourse under the contract was to enter into an
appraisal procedure. Based on these allegations, plaintiffs
sought $50,000.00 in punitive damages, in addition to compensa-
tory damages.

In its answer, defendant moved to dismiss the claim for
punitive damages, and moved to strike the aforementioned por-
tions of paragraphs ten and eleven of plaintiffs’ complaint re-
lating to plaintiffs’ emotional distress and defendant’s bad
faith, as well as plaintiffs’ claim for punitive damages. The trial
judge granted both motions. Although initially giving notice of
appeal, plaintiffs later withdrew the appeal and moved the trial
court for permission to amend their complaint. This motion was
granted.

Plaintiffs amended their complaint by adding a new para-
graph thirteen in which they alleged that once defendant
learned of the negligent repair performed by its agent, defend-
ant, in bad faith, refused to pay for or correct the improper work
and fraudulently misrepresented plaintiffs’ contractual rights
to plaintiffs. Defendant’s motions to strike this amendment to
the complaint and to dismiss plaintiffs’ claim for punitive dam-
ages were granted. Plaintiffs have appealed from this order.
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Spears, Barnes, Baker & Hoof, by Alexander H. Barnes, for
plaintiff appellants.

Haywood, Denny & Miller, by George W. Miller, Jr., for
defendant appellee.

WELLS, Judge.

The question presented in this appeal is whether plaintiffs
have stated a cause of action upon which they can recover
punitive damages. To put the question in clear perspective, we
quote the pertinent paragraphs from plaintiffs’ complaint as
amended:

7. That in or about September 1975 the Defendant,
through its agent, D.W. Ward, trading as D.W. Ward Con-
struction Company, began work upon the repair and res-
toration of Plaintiffs’ said property.

8. In so undertaking the work of repairing and replac-
ing Plaintiffs’ property, the Defendant owed to Plaintiffs
the duty to effect such repair and restoration in a good and
proper workmanlike manner, within a reasonable time,
without causing further damage to Plaintiffs’ said prop-
erty.

9, That the Defendant, through its said agent, begin-
ning in or about September 1975 and continuing through
about May 1976, attempted to repair and restore the Plain-
tiffs’ said property but failed to complete said repair work
and failed to accomplish such repair work and restoration
work in a good and proper workmanlike manner within a
reasonable time but, on the contrary, performed the repair
work that it did attempt in a careless, negligent and im-
proper workmanlike manner, without completing the
same, such that the Plaintiffs’ said property was not prop-
erly and fully repaired, such that Defendant caused addi-
tional and further damage to Plaintiffs’ said property and
such that Plaintiffs’ said property has been placed, at
Defendant’s hands, in a much worse condition than it was
in before Defendant attempted to repair the same.

13. That after the Defendant Insurance Company had
investigated Plaintiffs’ claim that Defendant’s agent had
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improperly repaired Plaintiffs’ property and determined
that Plaintiffs’ claim was valid and after Defendant Insur-
ance Company had determined that the only way to correct
such improper work was to tear out and redo the defective
work at a cost (when added to $9,000.00 it had already paid for
such improper work) of more than $14,000.00, the Defend-
ant Insurance Company unwarrantedly refused to pay for
or correct such improper work, in bad faith, with intent to
cause Plaintiffs further damage, and unfairly and
fraudulently misrepresented to and attempted to convice
[sic] the Plaintiffs that the Defendant Insurance Company
was responsible to pay no more than its policy limit of
$14,000.00 and, on another occasion, fraudulently misrep-
resented to and attempted to convince the Plaintiffs that
Plaintiffs had no recourse but to enter into an appraisal
procedure contained in its insurance policy when it knew
that such procedure was not applicable after it had elected
torepair and restore Plaintiffs’ property and had done such
improperly.

Plaintiffs contend that their complaint alleges a tort
accompanying a breach of contract, sufficient to establish a
claim for punitive damages. Defendant argues that the com-
plaint rests upon an alleged breach by defendant of the terms of
the contract of insurance.

Defendant did not mention or refer to G.S. 1A-1, Rule
12(b)(6) of the Rules of Civil Procedure in its motion to dismiss.
It does not appear that the trial court considered any matters
outside the pleadings, and we therefore treat defendant’s mo-
tion as a Rule 12(b)(6) motion. Such a motion tests the legal
sufficiency of plaintiffs’ claim for punitive damages. Plaintiffs’
claim should not be dismissed for failure to state a claim unless
it appears beyond doubt that plaintiffs could prove no set of
facts in support of their elaim which would entitle them to the
relief sought. The rule generally precludes dismissal except in
those instances where the face of the complaint discloses some
insurmountable bar to recovery. For purposes of ruling on a
motion to dismiss, the well-pleaded material allegations of the
complaint are taken as admitted. Cable, Inc. v. Finnican, 46
N.C. App. 87,90, 264 S.E. 2d 138, 139 (1980). G.S. 1A-1, Rule 9(b)
requires, however, that circumstances constituting fraud must
be stated with particularity. Using these generally accepted



14 COURT OF APPEALS [51

Murray v. Insurance Co.

rules as to the sufficiency of pleadings, we now examine
whether plaintiffs’ amended complaint passes muster as to the
claim for punitive damages.

The general rule is that punitive damages are not recover-
able for breach of contract, except where the breach is of a
contract to marry. Stanback v. Stanback, 297 N.C. 181, 196, 254
S.E. 2d 611, 621 (1979); Newton v. Insurance Co., 291 N.C. 105,
111,229 S.E. 2d 297, 301 (1976). When the breach of contract also
constitutes or is accompanied by identifiable tortious acts, the
tort committed may be grounds for recovery of punitive dam-
ages. Stanback, supra. In order to support a claim for punitive
damages, however, the identifiable tortious conduct must be
accompanied by or partake of some element of aggravation.
Newton, supra, at 112, 229 S.E. 2d at 301. While plaintiffs have
sufficiently alleged that defendant’s negligent acts inflicted
Sfurther damage to their property, i.e., a tort, the question of
aggravation remains.

The right to punitive damages has been the subject of
numerous decisions of our appellate courts. Because it is an
aspect of the law in which human behavior impacts in various
and unpredictable ways upon the feelings and sensibilities of
others, it is not surprising that the cases contain an interesting
collection of expressions of the public policy which underlies the
right to punitive damages. In Cotton v. Fisheries Co., 181 N.C.
151,106 S.E. 487 (1921), Justice (later Chief Justice) Stacy stated
the rule as follows:

Punitive damages, sometimes called smart money, are
allowed in cases where the injury is inflicted in a malicious,
wanton, and reckless manner. The defendants’ conduct
must have been actually malicious or wanton, displaying a
spirit of mischief towards the plaintiff, or of reckless and
criminal indifference to his rights. When these elements
are present, damages commensurate with the injury may
be allowed by way of punishment to the defendants.

181 N.C. at 152, 106 S.E. at 488. See also Baker v. Winslow, 184
N.C. 1,113 S.E. 570 (1922). Both Cotton and Baker were actions
for slander and the claims for punitive damages were rooted in
malice. In Baker, Justice Walker expanded upon the rule in
Cotton, stating that punitive damages “are not to be allowed
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unless there is an element of fraud, malice, gross negligence,
insult, or other cause of aggravation in the act which causes the
injury’” and unless “the wrong is done willfully, or under cir-
cumstances of rudeness or oppression, or in a manner which
evinces a reckless and wanton disregard of the plaintiff’s
rights.” 184 N.C. at 5, 113 S.E. at 572.

The basic rules enunciated in Cotton and Baker were re-
stated in Swinton v. Realty Co., 236 N.C. 723, 73 S.E. 2d 785 (1953),
partly overruled on other grounds in Newton v. Insurance Co.,
supra, a case involving defendant’s fraudulent misrepresenta-
tion to plaintiffs of the size of a parcel of land sold by defendant
to plaintiffs, wherein plaintiffs recovered both compensatory
and punitive damages. In denying plaintiffs’ entitlement to
punitive damages, the Court stated:

We are inclined to the view that the facts in evidence
here are not sufficient to warrant the allowance of punitive
damages. There was no evidence of insult, indignity,
malice, oppression or bad motive other than the same false
representations for which they have received the amount
demanded. Here fraud is not an accompanying element of
an independent tort but the particular tort alleged.

236 N.C. at 727, 73 S.E. 2d at 788.

In Newton, the Court overruled Swinton to the extent that
the rule stated in Swinton requires evidence of aggravation in
addition to evidence of intentional wrongdoing. We do not be-
lieve the Newton modification of Swinton to be controlling here,
for the reasons stated later in our opinion.

Lutz Industries, Inc. v. Dixie Home Stores, 242 N.C. 332, 88
S.E. 2d 333 (1955) involved a suit to recover loss to plaintiff’s
building caused by fire. Plaintiff sought both compensatory and
punitive damages, alleging:

“That by reason of the unlawful, wanton, wilful and gross
negligent conduct of the defendant corporation and its
agents and their failure to observe the rules and require-
ments of the National Electrical Code, and failure to
observe the ordinance of the City of Lenoir, that this plain-
tiffis entitled to recover punitive damages of the defendant
corporation in the amount of $50,000.00.”
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242 N.C. at 337,88 S.E. 2d at 337. In denying plaintiff’s claim for
punitive damages, the Court stated:

In our opinion, after a careful study of the complaint,
the allegations of fact therein contained are insufficient to
support an award for punitive damages. This action,
according to the allegations of fact in the Complaint, is to
recover for damages arising from the defendants’ negli-
gent default and omission and not from any wilful or mali-
ctous conduct on their part.

(Emphasis supplied.) 242 N.C. at 345, 88 S.E. 2d at 342.

These general principles or rules were restated and applied
by our Supreme Court in Oestreicher v. Stores, 290 N.C. 118, 225
S.E. 2d 797 (1976), a case involving a dispute over a lease of
commercial real estate. Language found in the majority opin-
ion in QOestreicher indicates that the Court interpreted plain-
tiff’s evidence to show that the defendant was engaged in
fraudulent and deceitful conduct, thus justifying plaintiff’s
claim for punitive damages. Chief Justice Sharp, in her dissent
in Oestreicher, pointed out that by calling defendant’s conduct
“aggravated fraud” or referring to defendant’s breach of the
lease agreement as “willful”, “intentional” and in “wanton dis-
regard of the rights of plaintiff,” plaintiff did not justify a claim
for punitive damages, there being no evidence of insult, indigni-
ty, malice, oppression or bad motive other than those involving
the breach of the lease agreement itself. 290 N.C. at 147-48, 225
S.E. 2d at 815.

Newton, supra,involved a claim for punitive damages based
on defendant’s “heedless, wanton, and oppressive conduct” in
refusing to pay a claim for losses under the theft and burglary
clauses of its insurance contract with defendant. While denying
plaintiff’s entitlement to punitive damages under the facts of
that case, the Court included dicta in its opinion which compli-
cates our task here. Because of its vital relevancy to this case,
we quote at some length from the majority opinion in Newton as
follows:

We need not now decide whether a bad faith refusal to
pay a justifiable claim by an insurer might give rise to
punitive damages. No bad faith is claimed here, nor are any
facts alleged from which a finding of bad faith could be
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made. Insurer’s knowledge that plaintiff was in a precar-
ious financial position in view of his loss does not in itself
show bad faith on the part of the insurer in refusing to pay
the claim, or for that matter, that the refusal was unjusti-
fied. Had plaintiff claimed that after due investigation by
defendant it was determined that the claim was valid and
defendant nevertheless refused to pay or that defendant
refused to make any investigation at all, and that defend-
ant’s refusals were in bad faith with an intent to cause
further damage to plaintiff, a different question would be
presented.

We are slow to impose upon an insurer liabilities
beyond those called for in the insurance contract. To create
exposure to such risks except for the most extreme cir-
cumstances would, we are certain, be detrimental to the
consuming public whose insurance premiums would surely
be increased to cover them.

On the other hand, because of the great disparity of
financial resources which generally exists between insurer
and insured and the fact that insurance companies, like
common carriers and utilities, are regulated and clearly
affected with a public interest, we recognize the wisdom of
arule which would deter refusals on the part of insurers to
pay valid claims when the refusals are both unjustified and
in bad faith. Punitive damages “have been allowed for a
breach of duty to serve the public by a common carrier or

other public utility. .. .” [Citation omitted.] Suffice it to say
that we are not called upon here to adopt or reject such a
rule.

291 N.C. at 115-16, 229 S.E. 2d at 303-4.

Plaintiffs argue that the foregoing language in Newton
requires us to recognize and uphold the validity of their claim
for punitive damages in this case. We do not agree. In this case,
we do not reach the question posited by the Court in the above
quoted portions of Newton for these reasons. Newton dealt with
the question of the defendant insurance company’s failure to
pay a valid claim under its contract of insurance. Cf. Shields v.
Nationwide Mutual Fire Insurance Company, 50 N.C. App. 355,
273 S.E. 2d 756 (1981). We do not have that question before us in
this case. The reasonable inferences to be drawn from plain-
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tiffs’ complaint are that (1) defendant initially responded to
plaintiffs’ claim by attempting to make repairs, and (2) that
defendant has “tendered” its contract limits in response to
plaintiffs’ claim for additional damages. What we have here is
defendant’s refusal to acknowledge or accept liability beyond
its contract limits in response to plaintiffs’ claim for damages in
tort. Plaintiffs’ “bad faith’ allegations speak only to defend-
ant’s refusal to accept that liability. Plaintiffs have not alleged
that defendant committed an intentional wrong against them.
The complaint makes it clear that plaintiffs are proceeding on a
negligence theory. They have not alleged that defendant’s
negligence was wanton, willful, or gross. We do not see in plain-
tiffs’ tort claim any of the elements of insult, indignity, malice,
oppression, or malicious, unlawful, willful, wanton, or reckless
conduct on defendant’s part as would justify plaintiffs’ claim
for punitive damages. Neither can we agree that plaintiffs’
allegations that defendant fraudulently represented that its
liability to them did not extend beyond its policy limits set out a
separate claim for fraud to which punitive damages might
attach. Defendant was in essence asserting a defense to plain-
tiffs’ tort claim, and we see nothing fraudulent in such conduct.

We, therefore, hold that although plaintiffs have set out a
separate tort claim for additional damage done to their proper-
ty, so that plaintiffs are entitled to recover such actual damage
as they can prove was caused by defendant’s negligence, not
limited to defendant’s contract liability under the insurance
policy, plaintiffs have not established a claim for punitive dam-
ages.

The underlying claim for punitive damages having been
properly dismissed by the trial court, the supportive allegations
of the complaint were properly stricken. Newton, supra.

The order of the trial court is
Affirmed.

Judges ArNorLD and HiLL concur.
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ROBERT LEE HAWKS anp wirg, JUANITA L. HAWKS, (APPELLANTS) v.
DANIEL ARTHUR BRINDLE, anp wirg, DEBORAH MAE BRINDLE,
(APPELLEES)

No. 8017DC569
(Filed 3 March 1981)

1. Fraud § 12.1- fraud in sale of land - insufficient evidence
Plaintiffs’ evidence was insufficient for the jury in an action for fraud in
the sale of land where it tended to show that defendants represented to
plaintiffs that the tract of land contained 6.75 acres and that the tract
actually contained only 2.85 acres which were not subject to a highway
right-of-way, but plaintiffs presented no evidence that defendants had any
knowledge that the size of the tract was less than 6.75 acres, that the
boundaries were not what defendants indicated them to be, or that any
portion of the tract was subject to the highway right-of-way.
2. Deeds § 22— covenant of seisin — highway right-of-way
The fact that 3 acres of the 6 acres of land conveyed in fee were subject to
a highway right-of-way did not constitute a breach of the covenant of seisin.
3. Deeds § 24— covenant against encumbrances — highway right-of-way

Plaintiffs’ evidence was sufficient to go to the jury on a claim for breach
of a covenant against encumbrances where it tended to show that approx-
imately 3 acres of a 6-acre tract conveyed by defendants to plaintiffs in fee
were subject to a highway right-of-way and that neither plaintiffs nor
defendants knew that the tract of land was subject to the highway right-of-
way.

ArpraL by plaintiffs from Martin (Jerry Cash),Judge. Judg-
ment entered 2 April 1980 in District Court, Surry County.
Heard in the Court of Appeals 8 January 1981.

Plaintiffs bring this action for fraud, unjust enrichment,
and breach of warranties arising out of their purchase from
defendants of a tract of land near Dobson by general warranty
deed. Plaintiffs moved for summary judgment on the breach of
warranties issue on the basis of their pleadings and affidavit
that tended to show the following:

In August 1978 plaintiffs purchased a tract of land contain-
ing a house trailer from defendants for $14,000. Defendant rep-
resented to plaintiff that the tract contained 6-3/4 acres. A
surveyor was retained subsequent to the sale by defendants,
and the survey revealed that the tract contained only 2.85 acres
that were not subject to the right-of-way for U.S. Highway 601.
Plaintiffs had closed the sale before the survey because defend-
ants needed the money at once to purchase another tract.
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Defendant, in showing the property to plaintiff before the sale,
had pointed out a site upon which he said he had intended to
build a home; but the survey had shown that the site was not
even on the defendants’ tract. The tract was advertised in a
local newspaper as 6-3/4 acres.

Plaintiffs’ interrogatories revealed that defendants paid
$6,000 for the property in 1974.

Plaintiffs’ motion for summary judgment was denied, and
defendants then moved for summary judgment on all issues
based on their pleadings and an affidavit which tended to show
the following:

Defendants had not represented to the plaintiffs that they
owned 6-3/4 acres. Plaintiffs had stated that they did not care
about the exact acreage but did want to know the boundary
lines. Defendants had told plaintiffs that they had not had the
property surveyed and did not know the exact location of the
boundary lines. Defendant Arthur Brindle pointed out to plain-
tiff Robert Hawks the boundary lines as shown to him when he
had purchased the property. Defendants did not hurry or rush
the plaintiffs in completing the transaction. Plaintiffs had had
an opportunity to assure themselves of the exact location of the
boundary lines and the number of acres. Defendants sold the
property in gross for a lump sum and not by the acre. Defend-
ants had been asking $17,000 for the property; plaintiffs had
offered “$14,000, no questions asked.” Defendants had paid for
the survey.

Defendants’ motions for summary judgment were denied.

At trial plaintiffs’ evidence was that defendants had given
plaintiffs a deed which described 6.75 acres of land and which
contained warranty clauses. There were no exceptions noted on
the deed. The surveyor had found that this tract had once
contained 12 acres, but had been divided roughly in halfin 1949.
The State had put a road and right-of-way through defendants’
tract which consumed about 3 acres; the amount of land under
the highway itself was about 1/4 acre. Defendant had walked
the property with Hawks, pointing out the boundary lines.
Brindle had stated that the tract contained 6-3/4 acres and had
pointed out a site on which he and his wife had planned to build.
Plaintiffs had also planned to build on that site; it was not
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included in the tract after the survey. Plaintiffs had wanted a
survey, but had agreed to purchase the property first because
defendants had an option on another piece of property which
was about to run out.

Defendants’ motions at the close of plaintiffs’ evidence for
directed verdicts on unjust enrichment and fraud were allowed;
their motion for a directed verdict on breach of the covenant of
seisin and the covenant against encumbrances was denied.

Defendants’ evidence was that plaintiffs had looked at the
land several times. Brindle had pointed out the lay of the land
asit had been shown to him and had told Hawks that he had not
had the land surveyed and was not sure of the exact boundary
lines or of the acreage. Brindle had agreed to have the land
surveyed if plaintiffs bought it. Defendants had advertised the
property as containing 6-3/4 acres because they thought it con-
tained that many acres. A third party had contacted defend-
ants about the property and had been referred to plaintiffs.
Plaintiffs had first refused to sell, then had changed their
minds after the survey. They had sold the property for
$12,000.00.

Plaintiffs’ motion for a directed verdict at the close of all
evidence was denied. Defendants’ motion for a directed verdict
on breach of covenants was granted.

Richard M. Fawcett for plaintiff appellants.
Carl E. Bell for defendant appellees.
CLARK, Judge.

[1] Plaintiffs assign as error the trial court’s granting of a
directed verdict for defendants at the close of plaintiffs’ evi-
dence on the issue of fraud. A motion for directed verdict raises
the question of whether the non-movant has produced enough
evidence to go to the jury. The non-movant’s evidence must be
taken as true and considered in the light most favorable to him,
and a directed verdict may be properly granted only if, as a
matter of law, the evidence is insufficient to justify a verdict for
the non-movant. See W. Shuford, N.C. Civ. Prac. & Proc. § 50-5
(1975) and cases cited therein.

To overcome defendants’ motion for a directed verdict then,
plaintiffs had to produce some evidence of each of the essential
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elements of their claim. To get to the jury on the issue of fraud,
the plaintiffs needed to produce evidence (1) that defendants
made a definite and specific representation to them that was
materially false, (2) that defendants made the representation
with knowledge of its falsity, and (3) that they reasonably relied
on defendants’ representation. Ragsdale v. Kennedy, 286 N.C.
130,209 S.E. 2d 494 (1974). We have searched the record and can
find nothing in plaintiffs’ evidence which tends to prove that at
the time of defendant Arthur Brindle’s alleged representations
to plaintiff Robert Hawks, Brindle had any knowledge that the
acreage of the tract was less than 6-3/4 acres; that the bound-
aries were not what he indicated them, according to his in-
formation and belief, to be; or that any portion of the tract was
subject to the highway right-of-way. “Erroneous statements
made by the vendor in the sale of land as to the location of a
boundary are not sufficient, standing alone, to impeach the
transaction for fraud.” Tarault v. Seip, 158 N.C. 363,368, 74 S.E.
3, 5 (1912). Just as in the earlier case of Gatlin v. Harrell, 108
N.C. 485, 13 S.E. 190 (1891),

“The whole of the evidence accepted as true did not in any
reasonable view of it prove the alleged fraud and deceit.
The proof was that the defendants pointed out to the plain-
tiff certain corners and line-trees and lines of the tract so
sold, and that these or some of them were not the true ones;
but there is nothing to prove that the defendants’knew that
they were not the true ones, nor that they fraudulently
intended to mislead, deceive and get advantage of the . ..
plaintiff.”

1d. at 487-88, 13 S.E. at 191. See also Peyton v. Griffin, 195 N.C.
685, 687, 143 S.E. 525, 527 (1928). Plaintiffs’ evidence is thus
insufficient to support a verdict in their favor on the issue of
fraud absent some evidence that defendant Arthur Brindle’s
false representations were made knowingly, and defendants’
motion for directed verdict was properly granted.

Plaintiffs assign error to the denial of their motion for
summary judgment on the issue of breach of covenants and to
the granting of directed verdict for defendants on the same
issue. Defendants conveyed the property here in question by
general warranty deed, the language of which follows:
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“And the grantor covenants that he is seized of said
premises in fee, and has the right to convey the same in fee
simple; that said premises are free from encumbrances
(with the exceptions above stated, if any); and that he will
warrant and defend the said title to the same against the
lawful claims of all persons whomsoever.”

No exceptions are noted in the deed.

Plaintiffs argue that they were entitled to recover as a
matter of law for defendants breach of the covenants of seisin
and against encumbrances and that defendants were not enti-
tled to judgment as a matter of law so as to support the directed
verdict in their favor.

[2] Directed verdict for defendants on the breach of covenant
of seisin issue appears properly entered in light of the state-
ments in analogous cases to the effect that “it is generally held
that a deed conveying property on which there existed a right of
way in the public, conveys the ultimate property in the soil, and
therefore there is no breach of the covenant of seizin ....” Tise
v. Whitaker-Harvey Co., 144 N.C. 508, 515,57 S.E. 210, 212 (1907).
See also Goodman v. Heilig, 157 N.C. 6, 8, 72 S.E. 866, 867 (1911)
(“such a right does not constitute a breach of the covenant of
seizin ....” Citing Kutz v. McCune, 22 Wis. 628; Rawls on Cove-
nants, 83, 142.) In the case sub judice, defendants conveyed to
plaintiffs around 6 acres of land in fee. The fact that about 3
acres were subject to the highway right-of-way bears on the
covenant against encumbrances rather than the covenant of
seisin. By holding that directed verdict for defendants was
proper on this issue, we necessarily reject plaintiffs’ arguments
that they were entitled to summary judgment on this same
issue.

[3] We hold that directed verdict for defendants was improper-
ly entered on the issue of whether the highway right-of-way
through the tract of land in question constituted an encum-
brance sufficient to constitute breach of defendants’ covenant
against encumbrances. It has been stated that “a public road
and a right-of-way of a railroad are not considered encum-
brances, it being presumed that a purchase of land through which
aroad or railway right-of-way runs was made with reference to
the road or right-of-way and that the consideration was ad-
justed accordingly ...,” J. Webster, Real Estate Law in North
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Carolina § 190 (1971); yet our Supreme Court long ago recog-
nized that a right-of-way or easement for a public highway may
constitute “an encumbrance or burden upon thefee . ...” Good-
man v. Heilig, 157 N.C. 6, 8, 72 S.E. 866, 866 (1911) (railroad
right-of-way). The rule in North Carolina appears to be that a
covenantee may not recover for breach of the covenant against
encumbrances where the encumbrance he alleges is a public
highway or railroad right-of-way and either (1) the covenantee
purchased the property with actual knowledge that it was sub-
ject to the right-of-way or (2) the property was “obviously and
notoriously subjected at the time to some right of easement or
servitude ....” Id. at 8-9, 72 S.E. at 867. (Emphasis added). In
short, the issue is whether the covenantee knew or should have
known that the land he bought was subject to a public right-of-
way. Once this issue of fact is determined in the affirmative, the
covenantee is “conclusively presumed to have purchased with
reference to” the right-of-way. Id. at 9, 72 S.E. at 867. The cases
agree that this conclusive presumption exists only where the
issue of the covenantee’s actual or putative knowledge (based
on the notoriety of the right-of-way) is already resolved, see id.
(“When the plaintiffs purchased the land they knew of the exist-
ence of the railroad and its right of way running over a portion
of the land ....”; (emphasis added); Tise v. Whitaker-Harvey
Co., 144 N.C. 508, 515, 57 8.E. 210, 212 (1907) (“The parties are
taken to have contracted with reference to the existence of a
burden of which they were fully aware.” (emphasis added) ); Ex
Parte Alexander, 122 N.C. 727, 729, 30 S.E. 336, 336 (1898) (“At
the date of the sale the railroad was in actual operation over the
said land, with a depot station thereon, and these facts were
well known to the purchasers.” (emphasis added) ); and where
the issue has not been resolved there exists a genuine issue of
material fact for the jury. Waters v. Phosphate Corp., 50 N.C.
App. 252, 273 S.E. 2d 517 (1981).

In the case sub judice there is no evidence that either
plaintiff or defendant knew that the tract of land was subject to
the highway right-of-way. The tract as described in the deed
was almost in the shape of anisosceles triangle, with the base at
the south and the east side bordering on Fisher River. Plain-
tiffs’ evidence tended to show that defendant represented that
the southeast corner of the tract was located at the intersection
of the northern right-of-way line and the west edge of Fisher
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River, and that the tract included a desirable building site.
However, it does not appear that these representations were
made falsely with intent to defraud. Both parties agreed that a
survey would be made after the land sale was completed. The
survey revealed that the southeast corner was not located as
represented but was some several hundred feet south of the
north right-of-way line, which placed a substantial part of the
base of the triangular-shaped tract within the right-of-way and
left only 2.85 acres unencumbered by the right-of-way. It
appeared there was a mutual mistake of fact as to the location
of the tract. However, plaintiffs did not elect to seek a rescission
based on mistake of fact; instead they brought this action to
recover damages. Since a part of the tract as surveyed was
located within the highway right-of-way, we conclude that the
evidence was sufficient to go to the jury on plaintiffs’ claim for
breach of the covenant against encumbrances, and that the
directed verdict on this claim was improvidently entered.

Professor Webster proposes the following rule of recovery
for breach of the covenant against encumbrances:

“While there are no North Carolina cases establishing
the point, if the encumbrance consists of a servitude on the
land that cannot be extinguished, as in the case of an ease-
ment where the holder refuses to release it, the general
view is that the diminution in value of the estate by reason
of the encumbrance can be recovered; in other words, the
measure of damages would be the difference between the
value of the land without the encumbrance and its value as
it is conveyed subject to the encumbrance.”

J. Webster, Real Estate Law in North Carolina § 191 (1971),
citing Burby, Real Property § 127 (1965) and Cribbet, Principles
of the Law of Property 212 (1962).

The directed verdict on plaintiffs’ claim for unjust enrich-
ment was properly allowed since this claim is based on the
equitable principle of restitution, and plaintiffs have an ade-
quate remedy at law based on the breach of the covenant against
encumbrances. See Insurance Co. v. Guilford County, 225 N.C.
293, 34 S.E. 2d 430 (1945); Johnson v. Stevenson, 269 N.C. 200, 152
S.E. 2d 214 (1967); Development Co. v. County of Wilson, 44 N.C.
App. 469,261 S.E. 2d 275, appeal dismissed, 299 N.C. 735,267 S.E.
2d 660 (1980).
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The order appealed from is affirmed, except for that portion
which directed verdict for defendants on the issue of breach of
the covenant against encumbrances, which is reversed and
remanded.

Affirmed in part; Reversed and Remanded in part.

Judges HeEprick and MarTiN (Robert M.) concur.

STATE OF NORTH CAROLINA v. WILLIAM EDWARD MOORE

No. 803SC876
(Filed 3 March 1981)

1. Criminal Law § 91— speedy trial not denied

Defendant was not entitled to have his motion for a speedy trial granted
where defendant was indicted on 27 August 1979; a new indictment for the
same offenses was issued 7 January 1980; defendant filed a “motion for
speedy trial dismissal” on 8 February 1980; defendant’s trial commenced 10
April 1980; defendant had pled not guilty at his arraignment on the 27
August 1979 indictment and had not been brought to trial for the offenses
charged so that the new indictment on 7 January 1980 was issued before
entry of a plea of guilty or commencement of a trial; the original indictment
was therefore superseded by the subsequent indictment charging defendant
with the same offenses; and thus when defendant’s dismissal motion was
heard on 11 February 1980 and when his trial commenced on 10 April 1980,
the 120 day limit imposed for commencement of trial by G.S. 15A-701(al)(1)
had not expired.

2. Constitutional Law § 50— speedy trial — no denial of constitutional right

Thetrial court did not err in failing to dismiss charges against defendant
for failure to grant him a speedy trial in violation of his constitutional rights,
since defendant’s trial commenced 30 days from the date of his indictment;
even if the time was calculated from the original indictment against defend-
ant, only 226 days elapsed from the date of indictment to the date trial
commenced; defendant neither alleged nor offered evidence tending to prove
that significant periods of delay were caused by neglect or willfulness on the
part of the State; defendant failed to assert his constitutional right to a
speedy trial until the day before his trial commenced; and defendant failed to
demonstrate prejudice resulting from the delay.

3. Criminal Law § 34— other offenses — evidence improperly admitted
The trial court erred in admitting over defendant’s objection evidence
relating to his commission of other distinct, independent, or separate
offenses, since the incriminating evidence against defendant consisted en-
tirely of the testimony of three witnesses who admittedly participated with
defendant in the offenses alleged; each witness testified to his extensive
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criminal record and admittedly testified against defendant for the purpose
of minimizing his own period of incarceration; and the effect of the improper-
ly admitted evidence was to diminish defendant’s credibility with the jury.

AprrEAL by defendant from Rouse,Judge. Judgment entered
11 April 1980 in Superior Court, Pirr County. Heard in the
Court of Appeals 4 February 1981.

Defendant was convicted of felonious breaking or entering
and felonious larceny. He appeals from a judgment of imprison-
ment.

Attorney General Edmisten, by Associate Attorney General
Lisa Shepherd for the State.

Donald C. Hicks 111, for defendant appellant.
WHICHARD, Judge.

[1] Defendant first contends the trial court erred in failing to
dismiss the charges against him with prejudice for the State’s
failure to bring him to trial within the time limits sets forth in
the Speedy Trial Act, G.S. 15A-701 et seq. Defendant was in-
dicted on 27 August 1979. A new indictment for the same
offenses was issued 7 January 1980. He filed a “motion for
speedy trial dismissal” on 8 February 1980. A hearing was held
on the motion before Judge James D. Llewellyn on 11 February
1980, at which Judge Llewellyn allowed the motion without
prejudice. A new warrant for the same offense was then issued
and executed by the arrest of defendant on 11 February 1980,
the same date on which his motion to dismiss for failure to
comply with the Speedy Trial Act was allowed without prej-
udice. A new indictment for the offense was issued on 10 March
1980. Defendant’s trial commenced 10 April 1980, and judgment
was entered 11 April 1980.

We do not reach the question of whether Judge Llewellyn
erred in failing to grant defendant’s motion with prejudice, for
we find that defendant was not entitled to have the motion
granted, with or without prejudice. The initial indictment
against defendant, issued on 27 August 1979, charged that the
alleged offenses occurred on or about 3 November 1978. A new
indictment was issued on 7 January 1980 which charged that
these offenses occurred “on or about the 29th or 30th day of
November, 1978.” All of the evidence was to the effect that the
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offenses commenced on the night of 29 November and perhaps
continued into the early morning of 30 November.

G.S. 15A-646, in pertinent part, provides:

If at any time before entry of a plea of guilty to an indict-
ment or information, or commencement of a trial thereof,
another indictment or information is filed in the same court
charging the defendant with an offense charged or at-
tempted to be charged in the first instrument, the first one
is, with respect to the offense, superseded by the second
and, upon the defendant’s arraignment upon the second
indictment or information, the count of the first instru-
ment charging the offense must be dismissed by the supe-
rior court judge.

Defendant here had pled not guilty at his arraignment on the 27
August 1979 indictment. He had not been brought to trial for
the offenses charged. Thus, the new indictment on 7 January
1980 was issued “before entry of a plea of guilty ... or com-
mencement of a trial.” By virtue of G.S. 156A-646, then, the
original indictment of 27 August 1979 was superseded by the
indictment of 7January 1980 which charged the defendant with
the same offenses “charged or attempted to be charged in the
first instrument.” Thus, both when defendant’s motion was
heard on 11 February 1980 and when his trial commenced on 10
April 1980, the 120 day limit imposed for commencement of trial
by G.S. 15A-701(al)(1) had not expired.}

The State had valid reason to obtain a new indictment to
allege correctly the date(s) on which the offenses charged oc-
curred. The date(s) could have been critical to the State’s capac-
ity to prove its case if, for example, defendant had offered evidence
tending to establish an alibi defense. The obtaining of a new

1G.S. 15A-701(al)(1) provides as follows:

Notwithstanding the provisions of G.S. 15A-701(a) the trial of a defendant
charged with a criminal offense who is arrested, served with criminal
process, waives an indictment or is indicted, on or after October 1,1978, and
before October 1, 1980, shall begin within the time limits specified below:

(1) Within 120 days from the date the defendant is arrested, served with
criminal process, waives an indictment, or is indicted, whichever
occurs last .. ..

Both indictments against defendant here came within the dates set forth in this
provision.
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indictment thus appears to have been both appropriate and in
good faith. We recognize that the opportunity afforded the
State by G.S. 15A-646 to obtain a new indictment which super-
sedes one previously issued could be exercised for the purpose
of defeating the time limitations for commencement of trial
imposed by the Speedy Trial Act. Concern regarding that possi-
bility is, however, appropriately addressed to the General
Assembly.

Our conclusion that defendant’s motion should not have
been granted in any event renders unnecessary consideration
of his contention that the motion should have been granted
with, rather than without, prejudice. We nevertheless offer the
following observations for the guidance of bench and bar. G.S.
15A-703 provides that if a defendant is not brought to trial
within the time limits imposed by G.S. 15A-701, “the charge
shall be dismissed on motion of the defendant.” It further pro-
vides:

In determining whether to order the charge’s dismissal
with or without prejudice, the Court shall consider, among
other matters, each of the following factors: the serious-
ness of the offense; the facts and circumstances of the case
which led to the dismissal; the impact of a re-prosecution on
the administration of this Article and on the administra-
tion of justice.

G.S. 15A-703 (1978). The statute thus leaves in the discretion of
the trial court the determination of whether dismissal should
be with or without prejudice. It mandates, however, that the
court consider each of the factors set forth in making that
determination. Thus, failure to establish in the record that the
court has considered each of these factors, and to establish its
conclusions with regard to each, may leave the reviewing court
no choice but to find an abuse of discretion. In Statev. Rogers, 49
N.C. App. 337, 341, 271 S.E. 2d 535, 538 (1980), this Court sug-
gested “that trial courts hereafter in determining exclusion-
ary periods under the Speedy Trial Act detail for the record
findings of fact and conclusions of law ....” We also suggest
that trial courts detail for the record findings of fact and conclu-
sions therefrom demonstrating compliance with the mandate
of G.8. 15A-703 that the factors set forth therein be considered
in determining whether motions to dismiss for non-compliance
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with the Speedy Trial Act should be granted with or without
prejudice.

[2] Defendant also contends the court erred in failing to dis-
miss the charges for failure to grant him a speedy trial in
violation of his constitutional rights. He acknowledges in his
brief that the “criteria for determining whether the right to a
speedy trial has been denied and the approach to be followed
were set out by the United States Supreme Court” in Barker v.
Wingo, 407 U.S. 514, 33 L.Ed. 2d 101, 92 S.Ct. 2182 (1972). The
Court there identified four factors to be assessed: (1) length of
delay; (2) the reason for the delay; (3) the defendant’s assertion
of his right; and (4) prejudice to the defendant. Barker, 407 U.S.
at 530, 33 L.Ed 2d at 117, 92 S.Ct. at 2192. It also stated:

We regard none of the four factors ... as either a neces-
sary or sufficient condition to the finding of a deprivation of
the right of speedy trial. Rather, they are related factors
and must be considered together with such other circum-
stances as may be relevant. In sum, these factors have no
talismanic qualities; courts must still engage in a difficult
and sensitive balancing process.

Barker, 407 U.S. at 533, 33 L.Ed. 2d at 118, 92 S.Ct. at 2193.

Here, as to the length of delay, defendant’s trial commenced
30 days from the date of the 10 March 1980 indictment. Even if
the time is calculated from the original 27 August 1979 indict-
ment, however, only 226 days elapsed from the date of indict-
ment to the date trial commenced. In State v. Hartman, 49 N.C.
App. 83, 86,270 S.E. 2d 609, 612 (1980) this Court found that “319
days is not a sufficient time, standing alone, to constitute un-
reasonable or prejudicial delay.” A fortiori, a delay of 226 days,
standing alone, does not constitute unreasonable or prejudicial
delay. See also State v. Setzer, 21 N.C. App. 511, 204 S.E. 2d 921
(1974) (13 months held not unreasonable delay).

As to the reason for the delay, ‘“[t]he burden is on an ac-
cused who asserts the denial of his right to a speedy trial to show
that the delay was due to the neglect or willfulness of the
prosecution.” State v.Jokhnson, 275 N.C. 264, 269,167 S.E. 2d 274,
278 (1969). Defendant here neither alleged nor offered evidence
tending to prove that significant periods of delay were caused
by “neglect or willfulness” on the part of the State. A portion of
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the delay was due to the granting of a motion for continuance
filed by defendant. On one occasion defendant failed to appear
due to confusion as to whether his case was on the trial calen-
dar. We find that defendant has failed to sustain the burden of
establishing that the delay in commencement of his trial was
due to “neglect or willfulness” on the part of the State.

As to defendant’s assertion of his right, his motion to dis-
miss for violation of his constitutional right to a speedy trial
was filed 9 April 1980, one day before his trial commenced. His 8
February 1980 motion to dismiss related solely to the State’s
failure to comply with the North Carolina Speedy Trial Act. It
did not assert his constitutional right to a speedy trial. The
United States Supreme Court noted in Barker that “failure to
assert the right will make it difficult for a defendant to prove
that he was denied a speedy trial.” Barker, 407 U.S. at 532, 33
L.Ed. 2d at 118, 92 S.Ct. at 2193. Defendant’s failure to assert
the constitutional right here until the day before his trial com-
menced thus makes it difficult for him to prove that he was
denied a speedy trial.

As to prejudice to the defendant, while his motion asserts
prejudice in the preparation of his defense in that he “cannot
locate witnesses” and “cannot remember his exact where-
abouts at the time of the crime,” defendant offered no evidence in
support of the assertion. His attorney argued to the court the
same assertions set forth in the motion. There was no evidence
whatsoever, though, as to who the unlocateable witnesses were
or what testimony they could offer on defendant’s behalf. There
was no evidence tending to establish what matters defendant
could have produced in his defense but for the delay of which he
complains. Defendant has thus failed to demonstrate prejudice
resulting from the delay. He has failed to demonstrate that his
“defense will be impaired.” Barker, 407 U.S. at 532, 33 L.Ed. 2d
at 118, 92 S.Ct. at 2193.

In summary, we find no basis for concluding that defendant
was denied his constitutional right to a speedy trial.

[3] Defendant finally contends the court committed prejudi-
cial error “in allowing the introduction of evidence regarding
other crimes for which the defendant was not charged and for
which he was not on trial.” It has long been the general rule in
this jurisdiction that “in a prosecution for a particular crime,
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the State cannot offer evidence tending to show that the ac-
cused has committed another distinet, independent, or sepa-
rate offense.” State v. McClain, 240 N.C. 171,173, 81 S.E. 2d 364,
365 (1954). Justice Ervin set forth in McClain the following
reasons for the rule:

(1) “Logically, the commission of an independent offense is
not proof in itself of the commission of another crime.”
[Citations ommitted.} (2) Evidence of the commission by the
accused of crimes unconnected with that for which he is
being tried, when offered by the State in chief, violates the
rule which forbids the State initially to attack the charac-
ter of the accused, and also the rule that bad character may
not be proved by particular acts, and is, therefore, in-
admissible for that purpose. [Citations omitted.] (3) “Proof
that a defendant has been guilty of another crime equally
heinous prompts to a ready acceptance of and belief in the
prosecution’s theory that he is guilty of the crime charged.
Its effect is to predispose the mind of the juror to believe
the prisoner guilty, and thus effectually to strip him of the
presumption of innocence.” [Citations omitted.] (4) “Fur-
thermore, it is clear that evidence of other crimes compels the
defendant to meet charges of which the indictment gives
him no information, confuses him in his defense, raises a
variety of issues, and thus diverts the attention of the jury
from the charge immediately before it. The rule may be said
to be an application of the principle that the evidence must
be confined to the point in issue in the case on trial.”

McClain, 240 N.C. at 173-174, 81 S.E. 2d at 365-366. See also,
1 Stansbury’s North Carolina Evidence § 111 at 339-340 (Brandis
revision 1973), and cases cited.

The incriminating evidence against the defendant here
consisted entirely of the testimony of three “canary bird” wit-
nesses who admittedly had participated with defendant in the
offenses alleged. Each of these witnesses testified to his own
extensive criminal conduct. The witness Ronald Gene Britt
testified:

I basically work as a criminal. I engage in safecracking. It
would be hard to say how many places I have broken into
trying to find a safe. I don’t know the approximate number
but it would be quite a few.
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... I have been convicted of other crimes . ...

... I am one of the most professional safecrackers in
Eastern North Carolina. I don’t have any idea about how
many safes that I have cracked open. In all my life it would
be a bunch, a whole lot.

Robert Britt testified:

I have been convicted of two breaking and entering
charges in Kinston, Lenoir County. I have been convicted
of receiving stolen goods and breaking and entering and
larceny in Duplin County and Little Washington. ... I have
several more charges that are pending here in Pitt County
and Craven County now. ... I would suppose that I have
committed in this spree of crimes, before I was caught, a
hundred or so, give or take a few, ... I know a good part of
where all the crimes are or places that I have broken into. I
don’t know all of them. This is because there are too many
to remember.

A.B. Aldridge III testified that he and the other two witnesses
“nsed toride all day looking places that we thought the safe was
in to go in and get — peel the safe off for what we could get.”

Each of these witnesses was allowed to testify, over objec-
tion, to defendant’s involvement with crimes other than the one
for which he was on trial. The witnesses Britt both testified
that defendant was involved with them in other breaking and
enterings in Rocky Mount and Kinston. The witness Aldridge
also testified to defendant’s involvement in a breaking and
entering in Rocky Mount. The witness Robert Britt testified
that defendant “may have been or may not have been” involved
in still other breaking and entering offenses.

This testimony clearly violated the rule prohibiting intro-
duction of evidence tending to show that a defendant has com-
mitted other distinet, independent or separate offenses. It did
not fall within any of the “well recognized exceptions” to the
rule.See McClain, 240 N.C. at 174-176,81 S.E. 2d at 366. Further,
defendant’s credibility with the jury was the foundation of his
defense. The outcome of his trial hinged entirely on whether the
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jury believed his testimony denying commission of the offenses
or whether it believed the testimony to the contrary offered by
three witnesses who admittedly possessed extensive eriminal
records and admittedly testified against defendant for the pur-
pose of minimizing their own periods of incarceration. The
effect of the improperly admitted evidence was to diminish
defendant’s credibility with the jury. In view of the extensive
criminal records and the admitted motivation of the witnesses
for the State, the diminution of defendant’s credibility with the
Jury was inevitably prejudicial. Under these circumstances we
find that defendant has sustained the burden of showing prej-
udice imposed on him by G.S. 15A-1443.

Because of the admission over defendant’s objection of im-
proper evidence relating to his commission of other distinct,
independent, or separate offenses, defendant is entitled to a

New trial.

Judges WEBB and MarTin (Harry C.) concur.

LARRY BRAXTON HILL v. MELVIN LASSITER, PRISCILLA LASSITER
HILL, CAMILLE HILL MOUSER,JAY MOUSER, RUTH ELAINE HILL,
CHANNING HILL (Minor), AND THE CHILDREN IN POSSE OF PrisciLLA LAssI-
TER HiLL

No. 8011SC535
(Filed 3 March 1981)

1. Judgments § 37.5— res judicata — consent judgment in divorce action
A consent judgment in a divorce action which settled “all matters of
controversy regarding . .. settlement of property rights” and required plain-
tiff husband to apply proceeds of the sale of his farm equipment to reduce the
indebtedness on the wife’s farm property was res judicata and estopped
plaintiff from bringing an action against the wife relitigating issues con-
cerning ownership of the farm property.

2. Limitation of Actions § 4 implied contract or unjust enrichment — statute of
limitations

Plaintiff’s claim based on failure of defendant, his former father-in-law,

to convey to himin fee as allegedly promised a tract of land on which plaintiff

and his family lived and plaintiff made improvements accrued in 1965 when

plaintiff had an opportunity to read a deed in which defendant conveyed the

land to plaintiff’s wife for life and then to her children subject to a retained
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life estate in defendant, since plaintiff then had notice that defendant re-
pudiated his representations to give the land to plaintiff in fee; therefore,
plaintiff’s claim instituted in 1979 was barred by the statute of limitations
even if the ten-year limitation of G.S. 1-56 rather than the three-year limita-
tion of G.S. 1-52 applied. However, plaintiff’s claim based on failure of defend-
ant to convey to him his retained life estate accrued in 1977 when defendant
told plaintiff he would have to get off the land and was not barred by the
statute of limitations.

ArpreaL by plaintiff from Hobgood, (Robert H.) Judge. Judg-
ment entered as to defendant Priscilla Lassiter Hill on 27
February 1980. Judgment entered as to defendant Melvin
Lassiter on 5 March 1980. Both judgments entered in Superior
Court, Jounston County. Heard in the Court of Appeals 6 Janu-
ary 1981.

Plaintiff brought this action against his wife, Priscilla
Lassiter Hill, and his father-in-law, Melvin Lassiter, for fraud
and deceit, quasi-contract and restitution, and rescission. He
alleged that defendants led him to believe that the property on
which he and his family had lived, which originally belonged to
Lassiter, would be given to plaintiff and his family as their own;
that he was encouraged to make improvements on the property
and was led to believe that a deed had been drafted which would
protect the interests of all concerned, including the plaintiff;
and that the deed which was actually drafted and later re-
corded conveyed the property to plaintiff’s wife, the defendant
Priscilla Lassiter Hill, for life, remainder to her children, sub-
ject to a reserved life estate in defendant Melvin Lassiter.
Plaintiff and his wife later obtained a divorce from bed and
board by means of a consent judgment which included a proper-
ty settlement.

Melvin Lassiter and Priscilla Lassiter Hill filed an answer
denying the material allegations of the complaint, alleging that
the causes of action stated in the complaint were groundless,
and alleging that plaintiff’s claim was barred by laches, the
statute of limitations, and the statute of frauds. Defendant,
Priscilla Lassiter Hill, also referred to the consent judgment in
the divorce action in 1978 and raised the defenses of estoppel, res
judicata, and accord and satisfaction. Melvin Lassiter coun-
terclaimed for $2,460.14 which he had paid to the Federal Land
Bank on behalf of plaintiff and for $21,261.00, which he had paid
to the First National Bank of Smithfield for plaintiff. Priscilla
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Lassiter Hill counterclaimed for an accounting and for sums
that were due her from a public sale of farm equipment con-
ducted pursuant to the consent judgment.

Plaintiff’s reply denied the allegations in defendants’ coun-
terclaims and made further allegations not relevant to this
appeal. Defendants Melvin Lassiter and Priscilla Lassiter Hill
filed responses to plaintiff’s reply denying the allegations in the
reply and moved for summary judgment. Their motion was
denied.

The remaindermen, the children in esse and in posse of
Priscilla Lassiter Hill, also filed answer to protect their future
interest in the property, but since plaintiff was later to take a
voluntary dismissal as to them so as to remove them from this
lawsuit, reference throughout the remainder of this opinion to
the defendants will be only to those defendants who are parties
in the instant appeal, Melvin Lassiter and Priscilla Lassiter
Hill. Likewise, defendants’ later voluntary dismissal of their
counterclaims take those out of our consideration.

Defendants moved a second time for summary judgment.
Priscilla Lassiter Hill this time raised the consent judgment in
the couple’s prior domestic action as a bar to any relitigation of
claims arising out of the same property interests purportedly
settled in the consent judgment. Melvin Lassiter based his
motion on the lack of any benefit accruing to him by reason of
the improvements plaintiff made to the farm. Plaintiff filed an
affidavit in response to defendants’ motions and testified at the
25 February 1980 hearing on summary judgment to the effect
that he had moved onto the farm property in 1959 soon after his
marriage and at the instance of his father-in-law; that at var-
ious times, right up until the couple separated in 1977, Lassiter
represented to plaintiff that he was to “[d]Jo what you want to,
it’s every bit going to be yours one day,” and at another time, “If
you improve it, you are going to benefit by it, because it is going
to you, you all”’; that Lassiter came to the farm on a Christmas
not long after the couple moved out there and gave them a deed
that gave the property ‘“to her and me and the children, you see,
or the ones she was going to have”; that this deed was retained
for some years, but never recorded, and was finally returned to
Lassiter although plaintiff could not recall whether the deed
was returned at Lassiter’s instance or his own; that the next
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deed was made in 1965 and that plaintiff read part of that deed
although he later stated, “I didn’t read it, I just glanced at it,
how it was done, and threw it down”; that this second deed was
recorded; that plaintiff first learned of Lassiter’s retained life
estate when he went to get a loan for improvements to the farm
house in 1969; that when the couple separated in 1977, Melvin
Lassiter told plaintiff, “[Y]ou will have to get off this property
and so on across the road”’; and that the improvements he made
to the land and house were for the purpose of “looking after my
family, ... building a home.”

On the foregoing evidence Judge Hobgood granted the
wife’s motion for summary judgment, but denied Melvin Lassi-
ter’s motion. Plaintiff appeals from summary judgmentin favor
of the defendant Priscilla Lassiter Hill.

Plaintiff’s case came on for trial and after one day of trial,
the parties stipulated that the court should hear arguments
and rule on the facts already in evidence as to the applicable
statute of limitations and whether plaintiff’s action should be
barred thereby. The court found as a fact that plaintiff received
notice of Melvin Lassiter’s retained life estate no later than
1969 when he was involved in securing a deed of trust loan on
the property and concluded that plaintiff’s action was based on
an implied contract or mistake and that it was therefore barred
by the three-year statute of limitations. G.S. 1-562. Plaintiff
appeals from the judgment of the Court that his action be
dismissed for failure to prosecute it within the applicable statu-
tory period.

Narron and O’Hale by James W. Narron for plaintiff appel-
lant.

Mast, Tew, Nall & Lucas by George B. Mast for defendant
appellees.

CLARK, Judge.

[11 We affirm the trial court’s order of summary judgment
against plaintiff on his claim against Priscilla Lassiter Hill on
the grounds that “the judgment in File No. 77CVD837 (John-
ston County) is conclusive as to all matters in controversy be-
tween the plaintiff and Priscilla Lassiter Hill ....”
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We note that the parties’ consent judgment of 24 January
1978 recites that:

“the parties have compromised and settled all matters of
controversy regarding child support and custody, settle-
ment of property rights and the [other] contested issues ...
and by consenting to this judgment authorize the Court to
enter this judgment as its own judgment to be enforced by
contempt or any other means set forth in the General Sta-
tutes of North Carolina or by the inherent powers of this
Court.” (Emphasis added).

The judgment provides for plaintiff to sell his farm equipment
and apply the proceeds to pay off his wife’s Buick automobile
and his daughter’s Vega, with the remainder of the proceeds to
“be applied to the loan ... incumbering plaintiff’s [plaintiff in
this domestic case was Priscilla Lassiter Hill] property known
as ‘The Pond Farm.”” (Emphasis added.)

We believe that the consent judgment is res judicata as to
“all matters of controversy regarding ... settlement of proper-
ty rights.” We view the reference to the Pond Farm and the
provision for plaintiff Larry Braxton Hill [defendant in the
domestic action] to pay proceeds of the sale of his farm equip-
ment to reduce the indebtedness on “plaintiff’s [the wife’s]
property’ as establishing that both the subject matter and the
issue of ownership of the property were contemplated by the
parties. Plaintiff had every reason to litigate title to the farm at
the time of the prior action, but did not. Rather he admitted in
his pleadings that his wife was ‘“the owner by virtue of a life
estate of the home formerly occupied by the parties,” and
signed a consent judgment settling the property rights of the
couple. That judgment was a final judgment, not subject to
modification. Bunn v. Bunn, 262 N.C. 67, 136 S.E. 2d 240 (1964).
We hold that plaintiff’s claim against his former wife was
merged into the consent judgment estopping plaintiff from re-
litigating a claim arising out of the same property interests
determined in the former action. See Brondum v. Cox, 292 N.C.
192, 232 S.E. 2d 687 (1977).

[2] We next turn to plaintiff’s claim against his father-in-law,
Melvin Lassiter. Defendant argues that plaintiff’s claim was
properly characterized by the trial judge as one for mistake or
an implied contract, and asserts that the three-year statute of
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limitations in G.S. 1-52 was properly applied. Plaintiff argues
that his claim was an action for unjust enrichment and as such
should be barred only after ten years as provided in G.S. 1-56.
We see no reason to be concerned either with the nature of
plaintiff’s action or with which of the two statutes should apply.
Regardless of the tag placed on plaintiff’s action, or the statute
applied, it is the accrual of the action which determines when
the applicable statute begins to run. We find two events signifi-
cant to the accrual of plaintiff’s action, and since one occurred
more than ten years before the action was instituted and the
other occurred within the three years next preceding its in-
stitution, the effect of these events must be the same whether
the statute is ten years or three.

Our decision on this issue must be controlled by the decision
of our Supreme Court in the analogous case of Fulp v. Fulp, 264
N.C. 20,140 S.E. 2d 708 (1965). In that case the parties, husband
and wife, placed improvements on land titled in the name of the
husband alone. The husband agreed that if the wife would contrib-
ute one-half of the cost of the improvements, he would have her
name added to the deed. The wife paid one-half the costs of the
improvements which were completed in 1952. The wife then
requested that the property be titled in the names of both her
and her husband, to which the husband replied, “You don’t
think I’'m a damn fool, do you?”’ The parties separated in 1959, at
which time the wife brought an action to impress a resulting or
constructive trust, or in the alternative, to recover her con-
tributions to the cost of the improvements. The opinion by
Justice (later Chief Justice) Sharp, discusses the inapplicability
of the resulting and constructive trust doctrines, the applicabil-
ity of the equitable lien doctrine, the applicability of the statute
of limitations to actions between husband and wife, and the
appropriate statute of limitations to be applied in that particu-
lar case; but the significance of that case to the case sub judice
is its formulation of when such a cause of action accrues.

“Unquestionably ... the statute of limitations began
to run against plaintiff’s claim against defendant when,
upon completion of the house in 1952, she called upon him to
perform his agreement ‘to put her name on the deed’ and he
replied ‘You don’t think I’m a damn fool, do you? Thiswas a
flat repudiation of his agreement and was notice to plaintiff
that he intended to misappropriate the funds which he had
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received from her through their confidential relationship.”
Id. at 26, 140 S.E. 2d at 714.

Applying this analysis to the case sub judice, we find that
plaintiff’s cause of action accrued when there were sufficient
repudiations by defendant Lassiter of his representations to
give the land to plaintiff to put plaintiff on notice that Lassiter
had no intention of ever letting plaintiff have the land. We find
two events significant as repudiations and thus notice to plain-
tiff that Lassiter did not intend ever to give the farm to the
plaintiff.

Plaintiff admits in his testimony that:

“I had read part of the deed that was recorded in 1965. 1
didn’t read that Melvin had a life estate retained. I don’t
think I read that. ...

... Ididn’t read it, I just glanced at it, how it was done,
and threw it down.”

It is clear from the record that plaintiff’s reference is to the
deed, dated 29 January 1965 and recorded 22 November 1966,
which conveyed the farm “to Priscilla Lassiter Hill for and
during her natural lifetime only and then to the children of
Priscilla Lassiter Hill and their heirs and assigns ... subject to
life estate in Melvin Lassiter.” We are aware that the mere
registration of the deed, particularly where the plaintiff was
not a party thereto, cannot of itself constitute notice to plaintiff
of its contents. See Elliott v. Goss, 250 N.C. 185, 108 S.E. 2d 475
(1959); Vail v. Vail, 233 N.C. 109, 63 S.E. 2d 202 (1951); Tuttle v.
Tuttle, 146 N.C. 484, 59 S.E. 1008 (1907); Cowart v. Whitley, 39
N.C. App. 662, 251 S.E. 2d 627 (1979). We believe, however, that
plaintiff’s admission that he read part of the deed suggests he
had an opportunity to read all of it. He knew the deed contained
property in which he expected to receive an interest. Thereis no
indication that defendant practiced a fraud on plaintiff to pre-
vent his reading the deed. Under circumstances where a party
has every reason and opportunity to read an instrument, and
can show no reason for his failure to do so, we see nothing unfair
or inequitable with charging him with notice of the instru-
ment’s contents. We hold that plaintiff Larry Braxton Hill was
chargeable with knowledge of the retained life estate of defend-
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ant Melvin Lassiter from the deed drafted in 1965 and recorded
in 1966.

According to plaintiff’s testimony, Lassiter said he would
give the farm to plaintiff. Lassiter could give to plaintiff no
more than he had. After the 1965 deed, he had nothing but a life
estate and plaintiff had notice of this fact. He could still give his
life estate to plaintiff, but he could no longer pass the fee.
Plaintiff’s action, therefore, accrued in 1965 or 1966, which is
well outside even the longer ten-year statute of limitations, as
to that part of Lassiter’s interest in the farm that was then
alienated. Regardless, then, of the statute applied, plaintiff’s
action against Lassiter must be limited to his father-in-law’s
retained life estate, since the execution, delivery, and recorda-
tion of the 1965 deed constitutes a repudiation of any earlier
agreement to give the farm to plaintiff in fee, since plaintiff is
chargeable with notice of the contents of the deed from the fact
he admits he read part of the deed and presumably had the
opportunity to read all of it, and since more than ten years
passed before plaintiff instituted the present action in 1979,

Plaintiff’s testimony indicates he made the improvements
to the farm in the expectation that Lassiter would someday
deed it to him. Although Lassiter’s interest in the farm was
limited to a life estate after 1965, we cannot say as a matter of
law that Lassiter’s conveyance of a future interest to his
daughter and then to her children constituted a full repudia-
tion of his promise to plaintiff to convey the property to him.
Lassiter could still convey to plaintiff his life estate, and we
think plaintiff cannot fairly be charged with notice of any inten-
tion not to do so from the 1965 deed. On the contrary, Lassiter
had the ability and, so far as plaintiff knew, the intent someday
to convey to plaintiff what interest he had in the farm right up
until plaintiff and his wife separated in 1977. At that time
plaintiff testified that Lassiter told him, “You get off,” and
“[Ylou will have to get off this property and so on across the
road.” We believe these statements constitute a sufficient re-
pudiation by Lassiter of his agreement to give his interest in
the farm to plaintiff to constitute notice to plaintiff that Lassi-
ter had no intention ever to make good on his promise. Thus
under the rule laid down in Fulp, supra, plaintiff’s cause of
action with regard to Lassiter’s retained life estate accrued in
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1977 and is barred by neither the three-year nor the ten-year
statute of limitations.

The summary judgment entered 27 February 1980 in favor
of Priscilla Lassiter Hill and all other defendants except
defendant Melvin Lassiter is affirmed; the judgment entered 5
March 1980 barring plaintiff’s action against defendant Melvin
Lassiter is reversed and the cause is remanded.

Affirmed in part; Reversed in part and Remanded.

Judges Heprick and MarTiN (Robert M.) concur.

ROBERT MAZZACCO v. HARVEY PURCELL anp ROSEMARY PURCELL

No. 80218C566
(Filed 3 March 1981)

Negligence § 57.11- tree cutting accident — failure to warn plaintiff of dangerous
condition
In an action by plaintiff to recover for injuries sustained when he was
catapulted 30 to 40 feet by a rope during a tree cutting accident, defendants
were not under a duty to warn plaintiff of a dangerous situation which they
created by tying one end of a rope to that portion of the tree being cut,
passing the rope over the limb of a second tree, tying the other end of the rope
to the trunk of a third tree, and pulling the slack in the rope, since plaintiff
did not establish that the situation created by defendants was in fact
dangerous, and plaintiff, who had done tree removal and pruning on a
part-time basis for three or four years, knew as much or more about the
situation as defendants.

Judge CLARK dissenting.

ArpealL by plaintiff from Dawvis, Judge. Judgment entered
24 January 1980 in Superior Court, Forsyra County. Heard in
the Court of Appeals 8 January 1981.

This is a civil action wherein plaintiff seeks to recover dam-
ages for injuries sustained as a result of a tree-cutting accident
which occurred on defendants’ property. In paragraphs three
through eight of a verified complaint filed 12 March 1979, plain-
tiff made the following allegations:

3. On July 2, 1977 the plaintiff was visiting the defend-
ants at their home in Forsyth County as an invited guest.
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On said date the defendants were cutting down a tree on
premises owned by them and located in Forsyth County,
North Carolina and the plaintiff, at the request of the
defendants, was helping the defendants cut down said tree.
In the process of doing so, the plaintiff’s hand was injured
and the plaintiff was taken to the hospital to have it
attended to.

4. The tree that the defendants were cutting down was
located next to the defendants’ house. To prevent it from
falling on their house, the defendants tied one end of a rope
to the top of the tree, placed the rope over a limb of a second
tree and tied the other end of the rope to the trunk of a third
tree so that the tree that was being cut down could be
pulled away from the house as it fell.

5.The tree was then notched on the side away from the
house so that it would fall in that direction. One of the sons
of the defendants began making the back cut on the side of
the tree opposite the notch and the defendant Harvey Pur-
cell and another of the defendants’ sons began pulling in
the direction they wanted the tree to fall in the manner of
an archer pulling on the string of his bow.

6. When the plaintiff returned from the hospital he saw
the defendant Harvey Purcell and one of his sons pulling
the rope laterally and the other son making the back cut.
He also observed that the tree being cut was leaning to-
ward the house and toward the son making the back cut
and that the back cut was going to miss the notch thereby
allowing the tree to fall in any direction including the direc-
tion of the house and the son making the back cut. This
appeared to the plaintiff to be a dangerous situation so the
plaintiff ran to help the defendant Harvey Purcell and his
son pull on the rope and guide the tree away from the house
and the son making the back cut.

7. The defendant Harvey Purcell and the son pulling on
the rope were on the outside of the rope and the bow like
configuration formed by pulling the rope laterally and the
plaintiff was on the inside. When the tree was severed it fell
and violently jerked the rope taut, throwing the plaintiff
through the air like an arrow shot from a bow a distance of
approximately 30 feet where the plaintiff struck another
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tree and fell to the ground causing injuries to the plaintiff
as hereinafter referred to.

8. The injuries to the plaintiff were proximately caused
by the negligence of the defendants in that:

A.They created a hazardous condition on their premis-
es by using a rope in the manner described above when they
either knew or should have known that said rope was not
long enough to permit the tree being cut down to fall to the
ground without violently jerking said rope taut and they
permitted the plaintiff to place himself in a dangerous posi-
tion with respect to said rope when they either knew or
should have known that he was unaware of said danger.

B. They created a situation of danger to their house
and to their son who was cutting said tree which caused the
plaintiff to go to the aid of said house and son and they
permitted the plaintiff to go to the aid of said house and son
and place himself in a dangerous position when they either
knew or should have known that the plaintiff was unaware
of said danger.

C. They failed to warn the plaintiff of the dangerous
condition of their premises as stated above when they
either knew or should have known that the plaintiff was
unaware of said dangerous condition.

Plaintiff further alleged that as a “proximate result of the
defendants’ negligence,” plaintiff received injuries requiring
hospitalization and medical treatment, and causing “great
pain and suffering.”

In their answer, defendants admitted paragraph three of
the complaint, except for the allegation that defendants re-
quested plaintiff’s help, and paragraph four of the complaint,
except for any allegation that defendant Rosemary Purcell was
a participant. Defendants, however, denied the other para-
graphs of the complaint quoted above as well as plaintiff’s
allegations with respect to the “proximate cause” and extent of
plaintiff’s injuries.

Plaintiff offered evidence at trial tending to show the fol-
lowing: In late June of 1977, plaintiff and his family came to
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Pfafftown, North Carclina to visit his sister and brother-in-law,
the defendants. Prior to coming, plaintiff had a telephone con-
versation with his sister relative to plaintiff’s bringing tree
cutting equipment with him in order to help defendants remove
some trees. Plaintiff had done tree removal and pruning on a
part-time basis for approximately three to four years. Plaintiff
brought the equipment with him when he came to Pfafftown,
and after he arrived, had “a general discussion” with defend-
ants with respect to removing some trees that were overshad-
owing defendants’ recently acquired house. Several days la-
ter, a Monday, plaintiff and his sister went to the house and
spent six to eight hours removing and cutting up a number of
smaller trees from the front yard. They returned the next day
and removed more trees.

On the following Saturday, 2 July 1977, plaintiff went to the
premises with his brother-in-law, defendant Harvey Purcell,
and one of Purcell’s sons, Wade, to remove the trees that plain-
tiff and his sister had been unable to remove. The men took
plaintiff’s equipment, which included a chain saw and a “very,
very strong” rope with them. They removed two large trees and
then began working on the “most crucial” tree at the rear of the
house, “a large oak tree that was leaning right over the roof of
the house and blocking a lot of sunlight and actually a danger to
the house.” This tree “towered 60-70 feet, maybe 80 feet in the
air.” Plaintiff climbed into the tree using a ladder from the roof
of the house, and while plaintiff was pruning some of the branch-
es, the chain saw he was using jumped and cut his hand
“fairly severely.” Plaintiff went to the hospital with his wife
and his sister and received five stitches on one finger. His hand
was bandaged.

Upon returning “about three, maybe four hours” later,
plaintiff went to the rear of the house, where he observed Har-
vey Purcell and Purcell’s son, John, pulling on plaintiff’s rope.
While plaintiff was at the hospital, Harvey Purcell and his sons
had continued working, and had “rigged the rope for pulling
over” the oak tree. Plaintiff looked up and saw Wade on the
ladder from the roof to the oak tree, about “15 feet high at
least,” making a cut on the upper section of the tree with the
chain saw. Plaintiff noted that Wade “already cut a notch in the
tree and he was proceeding to make the back cut toward the
notch.” It appeared to plaintiff that the “back cut” Wade was
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making might miss the notch, and based upon his experience in
cutting trees, plaintiff knew that if the cut missed the notch,
Wade would not be able to control the direction in which the
upper section of the tree would fall and so plaintiff went over te
where Harvey and John Purcell were pulling on the repe to help
them pull the cut portion in the right direction when it fell.

The rope had been tied to the portion of the cak tree that
was being taken down, but plaintiff was unsure how high up the
rope was tied. This rope was “approximately 120 feet long.” The
other end of the rope was tied to another tree, but plaintiff was
unaware of this when he went to help the others pull on the rope.
When plaintiff came up to help Harvey and John Purcell, Har-
vey and John were pulling on the rope “to make it taut.” Either
Harvey or John then asked plaintiff, “Well, how are you going to
pull with one hand?” Plaintiff then showed them how he could
take the rope, and guiding it with his injured hand, pass it
behind him to his other hand, in which he would hold the rope
against his hip. Plaintiff, standing behind Harvey and John
Purcell, began to help them pull on the rope. Harvey and John
were between plaintiff and the house. The three men were
“very close together, pulling” and they were “facing the tree
being pulled.” Harvey and John Purcell were on the “left side of
the rope” while plaintiff was “on the right side of the rope.”
Plaintiff noticed that the portion of the rope behind him was
“slack,” “lying on the ground.” No conversation took place be-
tween the three men at that time, except that plaintiff told the
others he had received a couple of stitches and that he was all
right. At one point while the men were pulling, plaintiff’s wife
and sister started to come over to help, but the men hollered at
them to go back, which they did.

After “no longer than two minutes” from the time plaintiff
began pulling on the rope, the portion of the tree being cut fell.
The cut portion “came the way we were pulling it and as it fell
the last thing I remember was Bill [Harvey Purcell] saying
‘Turn it loose’ and when the top of the tree came down the
weight of that popped me.” Plaintiff was “catapulted” through
the air, “a distance of 30-40 feet” into a “large pine tree.” Plain-
tiff did not remember being “catapulted” and his “next recollec-
tion” was being on the ground after striking the pine tree. The
“wind had been knocked” from him. The cut portion of the tree
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“ended in a dangling position from the rope,” since the rope
“was not long enough to let it get all the way to the ground.”
The cut portion “was approximately 15 to 20 feet in length and a
good 12 inches in diameter,” weighing “between 1500 and 2000
pounds.”

Around 29 July 1977, plaintiff returned to defendants’ home
for a wedding, and went with defendant Harvey Purcell to the
scene of the accident to look at other trees “that still had to be
taken down.” The men talked about what happened and “how
far” the rope had “catapulted” plaintiff. Purceil told plaintiff
that “he was amazed that the rope hadn’t broken when this
piece fell” and that “he knew that the rope was too short to
allow this piece to fall clear to the ground and he thought that it
might possibly break the rope and that he would have to buy
[plaintiff] a new rope.”

At the close of plaintiff’s evidence, defendants moved for a
directed verdict in their favor on the grounds that the evidence
failed to establish any actionable negligence on the part of
either defendant, and in the alternative, that the evidence
showed that plaintiff was contributorily negligent as a matter
of law. From a judgment granting defendants’ motion and dis-
missing plaintiff’s action, plaintiff appealed.

Craighill, Rendleman, Clarkson, Ingle & Blythe, by John E.
Ingle, for the plaintiff appellant.

Womble, Carlyle, Sandridge & Rice, by Allen R. Gitter and
James M. Stanley, Jr., for the defendant appellees.

HEDRICK, Judge.

From his complaint, brief, and oral argument, we under-
stand plaintiff’s theory of his case to be that defendants were
negligent when they failed to warn plaintiff of a dangerous
situation which they created by tying one end of a rope to that
portion of the tree being cut, passing the rope over the limb of a
second tree, tying the other end of the rope to the trunk of a
third tree, and pulling the slack in the rope between the second
and third trees into a “bow like configuration” so that plaintiff,
being on the “inside” of the rope, was propelled thirty to forty
feet to his injury when the portion of the tree being cut fell and
jerked the rope “taut.” Before we, or a jury, could determine
whether plaintiff’s theory is even physically plausible, it would
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be essential to know the total length of the rope, the distances
between each of the three trees, the position of the trees in
relation to each other, the height of the limb on the second tree
over which the rope was passed, the direction in which the rope
was being pulled between the second and the third tree, the
amount of slack in the rope between the second and third trees,
and the direction plaintiff was propelled in relation to the three
trees. While the evidence tends to show that the total length of
the rope to be approximately 120 feet, the absence of any evi-
dence as to the remaining essential facts enumerated above
renders plaintiff’s theory one of mere speculation and conjec-
ture. Indeed, the only matter in the record before us which
discloses the manner in which the rope was strung from the
portion of the tree being cut, over the limb of a second tree and
tied to the trunk of a third tree is in defendants’ admission to
paragraph four of the complaint. Our examination of the record
discloses nothing supporting plaintiff’s “bow like configura-
tion” theory. Obviously there is evidence in the record tending
to show that plaintiff was thrown through the air thirty to forty
feet receiving injuries when he struck the pine tree and fell to
the ground. However, negligence cannot be presumed from the
mere occurrence of an injury. Spell v. Mechanical Contractors,
Inc., 261 N.C. 589, 135 S.E. 2d 544 (1964); Cagle v. Robert Hall
Clothes, 9 N.C. App. 243, 175 S.E. 2d 703 (1970).

Assuming arguendo that plaintiff was an invitee on defend-
ants’ premises and that defendants therefore owed him a duty
of ordinary care to maintain the premises in a safe condition
and to warn of hidden dangers that have been or could be
discovered by reasonable inspection, Husketh v. Convenient
Systems, Inc., 295 N.C. 459, 245 S.E. 2d 507 (1978); Sibbett v.
M.C.M. Livestock, Inc., 37 N.C. App. 704, 247 S.E. 2d 2, disc. rev.
denied, 295 N.C. 735, 248 S.E. 2d 864 (1978), the evidence in the
record before us is insufficient to raise an inference that
defendants were negligent and that such negligence was a prox-
imate cause of plaintiff’s injuries.

If the situation created by defendants during the time
plaintiff was at the hospital was in fact dangerous, plaintiff,
since he was the expert in the work being done, knew as much,
or more, than did defendants. When plaintiff returned from the
hospital, he observed that defendants’ son had “notched” the
tree and was cutting with plaintiff’s saw toward the notch. He
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also observed that his rope, which he knew was 120 feet long,
had been tied to the portion of the tree being cut and that
defendant Harvey Purcell and his son were pulling on the rope
to prevent the cut portion of the tree from falling toward the
house. Plaintiff, aware of all these things, undertook to help
pull the rope to make the tree top fall in the desired direction.
The only fact of which plaintiff had no knowledge was that the
end of the rope was tied to the third tree; however, there is
nothing in the evidence to indicate that plaintiff could not have
discovered this fact. On cross-examination, he testified: “When
I picked it up I did not know that the end of the rope was
wrapped around a tree. There was nothing that I know of, there
was nothing that Bill [Harvey] Purcell did that would have
prevented me from looking to see what it was wrapped around.”
In our opinion, any dangerous situation created by defendants
was as obvious to plaintiff as it was to defendants. Defendants,
therefore, had no duty to warn plaintiff of “hidden dangers.”

The judgment appealed from is
Affirmed.

Judge MarTin (Robert M.) concurs.
Judge CLARK dissents.

Judge CLARK, dissenting:

Considering the evidence in the light most favorable to the
plaintiff, it appears that defendant knew the rope was tied to
the third tree and that it was too short to permit the severed
portion to fall to the ground, which would result in a sudden and
forceful jerking and tightening of the rope likely to cause injury
to anyone on the inside of the “bow.” Knowing this, defendant
and his son took a position of safety on the outside of the “bow.”
When plaintiff arrived at the scene while the tree was being cut,
he realized defendant and his son needed help to prevent the
leaning tree from falling on the house. He did not know the end
of the rope was tied to the third tree, and his failure to so
observe was not contributory negligence as a matter of law. He
took a position on the inside of the “bow.” About two minutes
elapsed from the time plaintiff took that position until the tree
was cut, during which time the chain saw was cut off and the
ladies present were warned and directed to a position of safety.
The circumstances were such that the failure of defendant to
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warn plaintiff of this position of danger was sufficient evidence
of negligence to present the question to the jury.

In my opinion this is another close case in which the trial
judge should have reserved his ruling on the motion for a
directed verdict until the jury had returned a verdict and then
allow or deny a Rule 50(b) motion for judgment notwithstand-
ing the verdict.

F. BERNARD HELMS v. BARBARA A. PRIKOPA

No. 8026SC501
(Filed 3 March 1981)

Contracts § 16.1- oral lean — time of payment
A loan made on oral terms before the parties agree as to the time and
manner of repayment is payable within a reasonable time rather than on
demand, and the plaintiff has the burden of showing that a reasonable time
for repayment has expired.

ArprEAL by defendant from Ferrell, Judge. Judgment en-
tered 5 March 1980 in Superior Court, MeckLENBURG County.
Heard in the Court of Appeals 22 January 1981.

The court entered summary judgment against defendant
and ordered her to pay $12,000.00 to plaintiff in repayment of a
loan advanced on 15 November 1977.

Plaintiff presented the following evidence in his verified
complaint and duly filed affidavits. In November 1977, plaintiff
agreed to lend $14,000.00 to defendant to help her purchase
some real property. In return, she agreed to execute a prom-
issory note in his favor for that amount and grant him a deed of
trust on the realty to secure the note. Their oral agreement also
included an understanding that the Ioan would bear interest
and that the necessary papers would be recorded. Thereafter,
plaintiff mailed a cashier’s check for $14,000.00 directly to de-
fendant’s attorney who was responsible for closing the real
estate transaction. Plaintiff explained that the subsequent
closing, in which defendant did not execute the note and deed of
trust, violated the loan agreement:
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I wasrelying on this attorney and the real estate agent
who handled the sale of the house to take care of securing
the executed note and deed of trust. However, the transac-
tion was closed without my being present and before Miss
Prikopa and I reached a firm agreement as to the time and
manner in which the loan should be repaid. No note and
deed of trust was ever executed in my favor to secure the
repayment of the Fourteen Thousand Dollars ($14,000.00).

He then made numerous demands upon defendant to execute
the agreed documents to secure repayment of the loan. Finally,
on 28 December 1978, he sent defendant a formal written de-
mand for full payment of the balance due on the loan or execu-
tion of the documents within ten days. Defendant did not com-
ply with either request. She did, however, make two payments, of
$500.00 each, to plaintiff on 28 April and 29 October 1979. The
balance due on the loan is now $12,000.00.

Inher unverified answer, defendant admitted that plaintiff
had lent her the $14,000.00; however, she denied that they had
made any agreement requiring the payment of interest or any
type of security.

The terms and conditions surrounding the advancement of
the money by the Plaintiff to the Defendant were that no
security of any type was required and that no deed of trust
nor note nor interest would be required. The money would
be advanced to the Defendant by the Plaintiff, allowing the
Defendant to pay back the principal without limit as to
amount of payment, time of payment and length of pay-
ment. That the payment of the principal was solely in the
discretion of the Defendant, allowing the Defendant to pay
such amounts and at such times as the Defendant was able
to do so.

She stated that these oral terms were made while members of
her family were present and that a note was never mentioned
until March 1978. She requested the court to enter judgment
upon the terms and conditions alleged by her for the principal
indebtedness.

Defendant further answered that plaintiff requested a key
to the house she had purchased and wanted to install a tele-
phone there. She refused. In addition, on 5 April 1978, he sought
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sexual favors from her and asked her to go to bed with him.
Defendant rebuffed these unsolicited advances as well.

Defendant’s only response to plaintiff’s motion for sum-
mary judgment consisted of an affidavit prepared by Constance
Prikopa, her mother. Mrs. Prikopa testified, in pertinent part,
as follows:

That on November 16,1977, at approximately 6:26 P.M.
Mr. F. Bernard Helms came to my home in Charlotte, North
Carolina at which time Barbara A. Prikopa, my daughter,
was present. After Mr. Helms’ arrival he took out an en-
velope and handed the check from the envelope to my
daughter, Barbara A. Prikopa, stating that he would like to
make a gift of the Fourteen Thousand Dollars ($14,000.00)
however, if it were a gift, then Barbara A. Prikopa would
have to pay taxes on the gift.

[A]t the time Mr. F. Bernard Helms handed the check
to my daughter, Barbara A. Prikopa, in my presence no
mention was made of any interest, no mention was made of
a Note and no mention was made of a Deed of Trust being
required. Mr. Helms stated that making people happy was
all the thanks that he wanted and he enjoyed making peo-

ple happy.

Mrs. Prikopa also said that, after the loan was made, plaintiff
assisted defendant in moving to her new residence on 17 Decem-
ber 1977. On this occasion, plaintiff did not mention a note,
interest or deed of trust; instead, he said “he would do anything
he could to help Barbara pay the loan back.”

The court entered an order on 5 March 1980 in which it
granted plaintiff’s motion for summary judgment and ordered
defendant to pay the full amount of the outstanding debt
($12,000.00).

William H. Helms, for plaintiff appellee.
James L. Roberts, for defendant appellant.
VAUGHN, Judge.

Defendant admitted that she owed plaintiff a balance of
$12,000.00 on a loan he had advanced to her. Although the
parties disputed the terms of the verbal loan agreement, the
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existence of the debt itself and plaintiff’s right to repayment
were never in issue, and the court, through summary judg-
ment, simply ordered defendant to pay the sum due. Signifi-
cantly, the court did not require defendant to pay the loan back
with interest, a matter of much disagreement between the par-
ties. Viewed in this light, the question raised by defendant’s
assignment of error to the entry of summary judgment is
whether the court erred, as a matter of law, in its order requir-
ing her to make full payment presently to plaintiff. Our inquiry
must necessarily focus on the crucial disclosure in plaintiff’s
affidavit that the loan was made before the parties reached “a
firm agreement as to the time and manner in which [it] should
be repaid.”

For the sake of clarity, however, we shall first distinguish
three other types of cases that arise in the context of money
lending. This is not a situation where a contract to lend money
is too indefinite to be enforced because it does not specify the
time for repayment or the security to be given. See Elks v.
Insurance Co., 159 N.C. 619, 75 S.E. 808 (1912). Obviously, since
the loan has already been made, the lender cannot be left with-
out a remedy. This is also not a case where money is payable on
demand or request, with no particular time stated for payment.
In that circumstance, the sum would be due immediately. See
Caldwell v. Rodman, 50 N.C. 139 (1857). The rule is inapposite
here because plaintiff did not allege that he lent the money to
defendant upon the condition that she repay it on request. The
third, and most common, situation involves a negotiable instru-
ment in which no time is given for its payment. The law is well
established that such an instrument would be payable on de-
mand. G.S. 25-3-108. See Little v. Dunlap, 44 N.C. 40 (1852) and
Shields v. Prendergast, 36 N.C. App. 633, 244 S.E. 2d 475 (1978)
(promissory notes); Ervin v. Brooks, 111 N.C, 358, 16 S.E. 240
(1892), and Freeland v. Edwards, 3 N.C. 49 (1798) (bonds). This
principle is also inapplicable for the simple reason that defend-
ant did not execute a note for this loan, even though plaintiff
said defendant had agreed to do so.

In the instant case, the substantive issue to be resolved is
whether a loan made on oral terms, before the parties agree as
to its time and manner of repayment, is payable on demand or
within a reasonable time. Plaintiff contends that the judge
correctly concluded that the balance of the loan was due on
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demand. He relies on the general rule that when the contract
fixes no time for payment, it is due on demand. 60 Am. Jur. 2d
Payment § 6, at 615 (1972). His position is also supported by
other authority which provides that a loan or a contract for the
payment of money, which is silent concerning the time of pay-
ment, is payable immediately. See generally 54 C.J.S. Loans, at
658; 58 C.J.S., Money Lent § 3, at 878. We, however, are not
persuaded by plaintiff’s arguments and believe that the better
view, and one which appears to be more consistent with the
tenor of our own law, is that money lent pursuant to a verbal
agreement, which fails to specify a time for repayment, is pay-
able within a reasonable time. See 1 Williston, Contracts § 38, at
115 (3d ed. 1957) (“Money loaned under a contract must be
repaid in a reasonable time if no time is fixed.”). Accord, First
Nat. Bank v. Eichmeier, 153 Iowa 154, 133 N.W. 454 (1911); C.J.
Hogan, Inc. v. Atlantic Corp., 332 Mass. 322, 124 N.E. 2d 905
(1955) and McDonald v. Hanahan, 328 Mass. 539, 105 N.E. 2d 240
(1952) [citing Page v. Cook, 164 Mass. 116, 41 N.E. 115 (1895)];
Hook v. Crary, 142 N.W. 2d 140 (N.D. 1966); Foelkner v. Perkins,
197 Wash. 462, 85 P. 2d 1095 (1938); Miller v. Nudd, 149 Wash. 419,
271 P. 80 (1928) and Merchants Bank of Canada v. Sims, 122
Wash. 106, 209 P. 1113 (1922).

One case in our jurisdiction which raised, although
peripherally, a comparable issue is Wade v. Lutterloh, 196 N.C.
116,121, 144 S.E. 694, 696 (1928). In Wade, the Court apparently
assumed that a $27,500.00 note, to be executed pursuant to a
contract (for the purchase of capital stock) which failed to spec-
ify a time for payment of the note, would be payable within a
reasonable time, The Court cited the case of Colt v. Kimball, 190
N.C. 169, 129 S.E. 406 (1925), which held that a reasonable time
for the delivery of goods would be implied as a matter of law
since the contract did not provide a definite time for it.

In this regard, the analogous case of Commercial Security
Bank v. Hodson, 15 Utah 2d 388, 393 P. 2d 482 (1964), is also
instructive. In Hodson, the bank sued the borrowers to collect
$32,000.00 on a promissory note, and the borrowers brought a
counterclaim against the bank for breach of a contract to lend
$300,000.00. To prevail on their claim for damages, the borrow-
ers had to show the existence of a binding enforceable contract,
i.e., one which was complete in its essential terms. Their evi-
dence tended to show that the bank had informed them their
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loan had been approved and that they then sighed a blank note
and were permitted to draw amounts up to $32,000.00 against
the loan before the bank later cancelled. The lower court en-
tered a directed verdict in the bank’s favor since there was no
dispute as to the amount of money the borrowers owed. The
Utah Supreme Court, however, reversed and held that the evi-
dence was sufficient to go to the jury on the breach of a contract
to lend because “[t]he fact that no exact time was fixed for the
termination of this loan ... does not render the contract void
for uncertainty, but under such conditions reasonable provi-
sions are inferable.” 15 Utah 2d at 391-92, 393 P. 2d at 485 [citing
Merchants Bank of Canada v. Sims, 122 Wash. 106, 209 P. 1113
(1922)].

We note that the inference of reasonable provisions to sup-
ply a missing term in the parties’ agreement is endorsed by the
Restatement (Second) of Contracts which provides:

§ 230. Supplying an Omitted Essential Term

When the parties to a bargain sufficiently defined to be
a contract have not agreed with respect to a term
which is essential to a determination of their rights
and duties, a term which is reasonable in the circum-
stances is supplied by the court.

It would hardly seem reasonable, in the context of a verbal loan,
where the parties have not reached an agreement as to the
length of the credit period, to infer a term whereby large sums
of cash are repayable upon demand as a matter of law.

We believe that Wade v. Lutterloh and Colt v. Kimball, supra,
reflect a general tendency to infer the standard of a reasonable
time for the evaluation of contractual compliance whenever the
parties leave the time of payment or performance in doubt. See
also 1 Corbin, Contracts § 96 (1963).! It is manifest that this
standard should also apply to the loan in question when the
case is analyzed according to its bare essentials.

1. The case of Biddle v. Girard, 11 Ariz. App. 143, 462 P. 2d 836 (1969),
includes a citation to Corbin, supra, for the proposition that in straight loan
situations, where no time is given, the money should be repaid within a reason-
able time. We would comment that the noted author seems to favor the implica-
tion of the reasonable time standard in most situations.
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Plaintiff performed his promise to lend money to defendant
by giving her the agreed sum. Defendant accepted the money
which imposed upon her a duty to repay it. The parties, howev-
er,failed to designate a time frame for defendant’s performance
of her obligation to pay the money back. In such circumstances,
the principle has long been established in North Carolina that
“when no time is specified in a contract for the performance of
an act or the doing of a thing, the law implies that it may be done
or performed within a reasonable time.” Winders v. Hill, 141
N.C. 694, 704, 54 S.E. 440, 444 (1906). See Metals Corp. v. Wein-
stein, 236 N.C. 558, 561, 73 S.E. 2d 472, 474 (1952); Graves v.
O’Connor, 199 N.C. 231, 235, 154 S.E. 37, 39 (1930); Michael v.
Foil,100 N.C. 178,191, 6 S.E. 264, 270 (1888). Accord, 17 Am. Jur.
2d Contracts § 329 (1964).

Our Court recently affirmed the rule, that contractual perfor-
mance must be within a reasonable time when none is stated, in
Rodin v. Merritt, 48 N.C. App. 64, 268 S.E. 2d 539 (1980). In
Rodin, the Court further held that the determination of what
constitutes a reasonable time for performance required “taking
into account the purposes the parties intended to accomplish.”
Id. at 72, 268 S.E. 2d at 544. Such a determination involves a
mixed question of law and fact, “[a]lnd, in this State, authority is
to the effect that, where this question of reasonable time is a
debatable one, it must be referred to the jury for decision.”
Holden v. Royall, 169 N.C. 676, 678, 86 S.E. 583, 584 (1915); Claus
v. Lee, 140 N.C. 552, 53 S.E. 433 (1906); Blalock v. Clark, 137 N.C.
140, 49 S.E. 88 (1904).

Here, plaintiff made a loan to defendant to enable her to
purchase a home. Real estate loans often involve substantial
sums of money which are normally paid off in monthly install-
ments over a period of years. Plaintiff accepted two “install-
ments” of $500.00 each from defendant. This at least suggests
that repayment of the loan was being rendered in a manner
consistent with the parties’ contractual intent. Thirteen
months after the advancement, however, plaintiff formally de-
manded full payment at once. We hold that, at this point in the
proceedings, the question of what was a reasonable time and
manner for repayment was sufficiently “debatable” to survive
plaintiff’s motion for summary judgment. See Holden v. Royall,
supra. :
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In conclusion, we summarize our reasons for reversing the
entry of summary judgment: (1) a loan is repayable within a
reasonable time if no time is fixed by the parties; (2) plaintiff
had the burden of showing the maturity of the loan (58 C.J.S.
Money Lent § 7, at 881), i.e., that a reasonable time for repay-
ment had expired; and (3) what constitutes a ‘“‘reasonable time”
is a material issue of fact to be answered by the jury after due
consideration of all the attendant facts and circumstances of
the transaction. The judge’s order entering summary judg-
ment in plaintiff’s favor is, therefore, reversed.

Reversed and Remanded.

Chief Judge Morris and Judge BEcToN concur.

KERMITH MORRIS STRICKLAND v. DRI-SPRAY DIVISION EQUIPMENT
DEVELOPMENT, A CorprorAaTION, AND LEAWON F. JOHNSON, p/B/A
JOHNSON PAINT ano WALLPAPER ano RANSBURG CORPORATION, a
CorproraTION AND SPRAYING SYSTEMS CO., INC., A CORPORATION

No. 80118C466
(Filed 3 March 1981)

Negligence § 29.2— use of paint sprayer — absence of warnings
In an action to recover for injuries to plaintiff’s hand sustained when he
was struck by a discharge from an airless paint sprayer, the trial court
properly entered summary judgment for defendants since plaintiff had
knowledge of the risks involved in the use of the spray gun, and defendants
were therefore not under a duty to warn plaintiff concerning the danger
involved in spraying the spray gun at a part of his body.

AppealL by plaintiff from Preston, Judge. Judgment entered
5 March 1979 in Superior Court, Jounsron County. Heard in the
Court of Appeals 11 November 1980.

This action arises out of an accident which occurred on 12
February 1975. Plaintiff’s right hand was severely injured
when struck by a discharge from an airless paint sprayer. At
the time the accident occurred, plaintiff was using the paint
sprayer to paint the interior of a drying kiln belonging to his
employer, Smithfield Lumber Company.
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On the morning of 11 February 1975, plaintiff and his im-
mediate superior at the lumber company, Donald Ray Allen,
went to defendant, Johnson Paint and Wallpaper, and rented
therefrom the airless paint sprayer which was involved in this
incident. They received instruction from Keith Johnson, an
employee of defendant store, in the proper methods of use of the
sprayer.

The sprayer consisted of a gasoline powered combustion
engine which supplied the pressure which propelled the paint
from the spray gun to the surface. This engine was attached by
a long hose to a nozzle type device from which the paint was
emitted. The nozzle was comparable to a pistol or the spray
attachment to a garden hose. The nozzle was equipped with a
trigger which, when depressed, opened the nozzle and allowed
the paint to be discharged at high speed.

Plaintiff began spraying the interior of the kiln, using the
rented sprayer, at approximately 1:00 p.m. on the afternoon of
the eleventh. Plaintiff did the actual spraying of the walls of the
kiln, assisted by fellow employee, Benny Sullivan, who tended
the gasoline engine and refueled the sprayer with thinned
paint.

On the eleventh, plaintiff used the sprayer for approx-
imately four hours without the occurrence of any mechanical
problems. The nozzle did become clogged with paint residue
some twelve times during the afternoon. When these paint build-
ups occurred, plaintiff would have Sullivan stop the sprayer
engine. Plaintiff would then remove the nozzle tip with a
wrench and clean it with kerosene. The clogging of paint in the
sprayer nozzle was a normal occurrence in paint sprayers of
this sort, and it did not represent a malfunetion peculiar to this
particular machine. Due to the unevenness of paint mixtures,
this type of clogging in paint sprayers was expected. When
plaintiff and Sullivan completed their painting on the after-
noon of the eleventh, they flushed and cleaned the sprayer.

At 7:30 the following morning, plaintiff resumed spraying
the kiln. Over the course of the morning, the nozzle became
clogged six or eight times. At around 11:00 a.m. plaintiff was on
a raised walkway spraying the kiln’s ceiling, when the
machine’s nozzle became clogged. Plaintiff descended from the
walkway to clean the nozzle, carrying the sprayer in his right
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hand. He asked Sullivan to turn the engine off. The accident
occurred while Sullivan was approaching the machine to do so.

When plaintiff reached the floor of the kiln from the walk-
way he sat down on a concrete slab. He laid the spray gun in his
lap, while he lit a cigarette with his left hand. He had the tip of
the sprayer nozzle cupped in the upper palm of his right hand,
and the gun discharged into plaintiff’s right hand causing the
injury. Plaintiff was unaware of what made the gun discharge.

Following the accident, Donald Ray Allen and Sullivan
completed the spraying of the kiln. They used the same paint
sprayer that had injured plaintiff to finish the job. Allen experi-
enced no malfunctions while using the sprayer other than occa-
sional clogging.

Prior to trial both defendants made motions for summary
judgment pursuant to G.S. 1A-1, Rule 56. The court considered
the party’s pleadings, the deposition of plaintiff, and affidavits
of Benny Sullivan, Donald Ray Allen, David L. Fisher, and
Jerry Grice. It found that both defendants had satistfied their
burden in establishing the lack of a triable issue of material
fact, and granted their motions.

On 7 February 1980, this Court allowed plaintiff’s petition
for writ of certiorari.

Hugh C. Talton, Jr., for plaintiff appellant.

Johnson, Patterson, Dilthey and Clay, by Ronald C. Dilthey
and Paul L. Cranfill, for defendant appellee Leawon F'. Johnson,
d/bla Johnson Paint and Wallpaper.

Smith, Anderson, Blount, Dorsett, Mitchell and Jernigan, by
C. Ernest Stmons, Jr., for defendant appellee Spraying Systems
Co., Inc.

MORRIS, Chief Judge.

Plaintiff asserts that it was error for the court to allow
either motion for summary judgment. He contends that there
were triable issues of fact as to whether defendants knew of
prior injuries resulting from the use of this model sprayer, and
whether defendants warned plaintiff of any danger in using the
sprayer.
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Due to the similarity of the contentions of the parties and
the applicable law, we will consider the court’s action with
regard to each of defendants’ motions together.

Rendition of summary judgment is conditioned upon a
showing by the movant that there is no genuine issue as to any
material fact and that the moving party is entitled to judgment
as a matter of law. Page v. Sloan, 281 N.C. 697, 190 S.E. 2d 189
(1972) and cases there cited. The defendants in the instant case
have fulfilled the burden of clearly establishing the lack of any
triable issue of fact.

Only in exceptional negligence cases is summary judgment
appropriate.

Nonetheless, summary judgment is proper in negligence
actions where it appears that there can be norecovery even
if the facts as claimed by plaintiff are true. McNair v. Boy-
ette, 282 N.C. 230, 192 S.E. 2d 457 (1972); Pridgen v. Hughes, 9
N.C. App. 635, 177 S.E. 2d 425 (1970).

Kiser v. Snyder, 17 N.C. App. 445, 450, 194 S.E. 2d 638, 641, cert.
denied 283 N.C. 257, 195 S.E. 2d 689 (1973).

Plaintiff presented no evidence of hidden defects or dan-
gersinthis paint sprayer. He complained that the paint sprayer
did not have adequate safeguards, and that defendants had
failed to warn him of dangers involved in the use of the sprayer.

The evidence before the court tended to show that prior to
the accident plaintiff was aware of the safety hazards involved
in the use of such a pressurized paint sprayer. In his sworn
deposition plaintiff stated:

On the morning of February 11, 1975, Mr. Allen and I went
to Johnson Paint and Wallpaper. I had a general idea of
what kind of equipment they would use to spray the inside
of the dry kiln.

I do not know who we talked to at Johnson Paint and Wall-
paper. I first saw the machine when a boy showed it to us. I
recognized the machine as a paint sprayer. I had used a
paint sprayer about a dozen times before this occasion. The
ones I used, operated electrically and had an extension
hose. The one involved in this incident operated with a
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gasoline engine and had a pipe-type device which sat down
in the bucket of paint.

The paint sprayers I had previously used had a similar type
nozzle or pistol grip like the one involved in this incident. In
the actual spraying of the paint, the machine would be no
different than the other sprayers I had used.

Q. Now, after seeing the machine and you, yourself, having
operated maybe a dozen, did you have any question in your
mind on the use of this machine, yourself?

A. No, sir.

Q. When you left with the machine, then I take it, you felt
you had an understanding of how to use the machine?

A. Right.

During the day of February 11, I worked with the machine
at least four hours that day. At no time during that day did
I run into any mechanical problems with the machine it-
self.

Having used a spray gun on at least a dozen prior occasions
and having used it on the afternoon of February 11, I knew
that if I pulled the trigger on the nozzle and placed my
hands in front of the nozzle, it would spray my hands with
paint.

Basically, the nozzle on the end of this spray gun has the
appearance of a pistol. If you pull the trigger on a pistol and
you have got your hands in front of it, you are going to get
shot. And the same thing is true of this spray gun.

Q. Now, when you use the gun and pull the trigger and
spray, it comes out in a hissing sound, doesn’t it?

A. Yes, sir.

Q. And that you knew was from pressure.
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A. Right.

Q. At any time while you used the machine, did you put your
hands in front of it?

A. No, sir.

Q. Why didn’t you?

A. It’s not safe.

Q. You knew that before it stopped up.
A. Yes, sir.

When I first started using the machine, I noticed that it had
more force than the other paint sprayers I had used. I
noticed that on the 11th when I first began using it. This
was a gas operated engine. At no time did anything un-
usual happen with respect to the operation of the machine
up to the moment the accident occurred.

The issue narrows to the question of whether, under the
circumstances, defendant was under a duty to warn plaintiff
concerning the danger involved in spraying the spray gun at a
part of his body. “When a person has knowledge of a dangerous
condition, a failure to warn him of what he already knows is
without significance.” Jones v. Aircraft Co., 253 N.C. 482, 491,
117 S.E. 2d 496, 503 (1960). See Sellers v. Vereen, 267 N.C. 307, 148
S.E. 2d 98 (1966); York v. Murphy, 264 N.C. 453, 141 S.E. 2d 867
(1965); Spell v. Contractors, 261 N.C. 589, 135 S.E. 2d 544 (1964);
Flores v. Caldwell, 14 N.C. App. 144, 187 S.E. 2d 377 (1972).

We are of the opinion that the evidence here, even when
considered in the light most favorable to plaintiff, establishes
that plaintiff knew that if the spray gun discharged while he
had his hand placed in front of its nozzle, it would cause serious
injury to his hand. This would appear to be common knowledge
to anyone using such a pressurized sprayer for the first time,
but even more so for someone like plaintiff who admittedly had
used similar spray guns on many past oceasions, and who had
used the very same spray gun for approximately seven hours
before the accident.
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Plaintiff had knowledge of the risks involved in the use of
the spray gun. Therefore, defendants’ failure to warn him of
such risk was insignificant.

Likewise, defendants’ failure to provide any safeguards at
the nozzle of the spray gun was immaterial in this instance,
because the risk inherent in placing one’s hand in front of the
nozzle while the machine was in operation should have been
obvious to any user.

For the same reasons we are of the opinion that it was not
error for the court to grant summary judgment prior to the
filing of answers or objections to the further interrogatories
which plaintiff had submitted to defendant Spraying Systems
Company, Inc. Plaintiff contends that had these interrogato-
ries been answered, the answers would show defendant’s prior
knowledge of similar injuries resulting from the use of the same
model sprayer. Plaintiff argues also that if the interrogatories
were answered they would show whether this defendant, in
light of the prior injuries resulting from the usage of that model
spray gun, issued any warnings to those who might come into
contact with the gun.

In support of its argument plaintiff cites Lee v. Shor, 10 N.C.
App. 231, 178 S.E. 2d 101 (1970). In that case Judge Vaughn
stated:

[Wle observe that although unanswered interrogatories
will not, in every case, bar the trial court from acting on
motion for summary judgment [Washington v. Cameron,
411 F. 2d 705 (D.C. Cir. 1969)], doing so prior to the filing of
objections or answers to the interrogatories in the present
case was improper.

10 N.C. App. at 236, 178 S.E. 2d at 104-105.

In the instant case, even if the answers to the further
interrogatories submitted by plaintiff had shown what plaintiff
alleges they would, they would not have established a triable
issue of fact. The interrogatories were aimed at the question of
warnings, which we have already determined were not at issue
in this case.

In our opinion, the evidence, when considered in the light
most favorable to plaintiff, was insufficient to warrant submis-
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sion of the case to the jury. Accordingly, the court’s judgments
granting both defendants’ motions for summary judgment are

Affirmed.

Judges WesB and MartIN (Harry C.) concur.

STATE OF NORTH CAROLINA v. RODNEY LEPERE LITTLE

No. 8018SC770
(Filed 3 March 1981)

Rape § 18.4— assault with intent to rape — necessity for instructing on simple
assault
In this prosecution for assault with intent to commit rape, the trial court
erred in failing to charge the jury on the lesser included offense of simple
assault where the evidence tended to show that defendant entered the
victim’s apartment, which was located over a public museum on a college
campus, in the midafternoon; though he had a knife, he only threatened to
hurt the victim and did not state any specific sexual intentions other than to
tell her to get back to her bed and ask whether she wanted to get paid for it;
defendant did not physically injure the victim in any way; when the victim
began to seream, he dropped the knife and ran away; and defendant had
been in the victim’s apartment only two minutes when he left, since the
evidence would permit the jury to find that, at the time he committed the
assault, he did not intend to gratify his passion on the person of the victim if
he encountered any significant resistance.

ArreAL by defendant from Wood, Judge. Judgments en-
tered 10 April 1980 in Superior Court, GuiLrorp County. Heard
in the Court of Appeals 23 January 1981.

Defendant was convicted, and active sentences were im-
posed, for violations of G.S. 14-54, felonious breaking or enter-
ing, and G.S. 14-22, assault with intent to commit rape.

The State’s evidence, in pertinent part, tended to show the
following. Gail Cotter Murphy, assistant director of admissions
at Greensboro College, lived in a two-story brick house
located on the edge of campus. The Brock Museum was located
downstairs, and Miss Murphy resided in an apartment up-
stairs. A sign in the front yard, as well as a sign on the front of
the building itself, identified the location of the museum for the
public. There were, however, no signs on the back of the build-
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ing, and nothing indicated that part of the building was residen-
tial.

On 21 November 1979, Miss Murphy returned home for
lunch, as was her custom, at 12:30 p.m. Apparently, it was a
very warm and humid day for that time of the year, and she
stated that her apartment was “suffocating” when she entered.
To get some relief, she opened the kitchen and bedroom win-
dows and the back door. She then proceeded to take a shower.

As Miss Murphy was standing in the bathroom, with only a
towel wrapped around her, she saw defendant standing on the
roof and looking in the closed window located in the plant room
of her apartment. She went back to her bedroom to get a bath-
robe which she could not find. About one minute later, defend-
ant was standing inside the plant room about six to ten feet
away from her. She immediately asked him, “What do you
want?,” and he replied, “I guess I am in the wrong place. I am
looking for the bookstore.” Miss Murphy told him in a very loud
aggressive voice to “Get out of here. The library is across cam-
pus.” Defendant shrugged his shoulders and left through the
back door.

Before Miss Murphy could recover from the initial shock of
what had transpired, defendant returned (through the plant
room) and approached her with a butcher knife in his right
hand. She recognized the knife as one of her own which usually
hung in a holder on the kitchen wall. Defendant said, “I will
hurt you,” and then grabbed her chest and started pulling on
the towel. He also told her “Shut up; don’t make a sound; take
those glasses off.”” He grabbed her glasses with his left hand
and threw them down. Miss Murphy kept moving backwards to
avoid the knife which defendant kept prodding towards her
throat. The knife did not, however, ever actually touch her
throat. She then tried to talk to him, but he only responded,
“Get back to that bed. ... What do you want, to get paid for it?
... Do you want to get paid for it?”’ Other than these inferential
statements, defendant made no specific reference to sexual
intercourse or his intent to rape her.

All this time, defendant was pushing her, and she kept
moving backwards. Finally, both of them fell back against a
love seat. Defendant was leaning directly over her on part of
herleg. Using his left hand, he picked up the towel far enough to
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see her abdomen area. At this point, Miss Murphy became
hysterical and started screaming very loudly directly into his
face. Defendant jumped up, dropped the knife and ran away.
The entire episode, from the time defendant returned to the
apartment until he left, took place in approximately two
minutes.

Defendant is seventeen years old. On direct examination,
he testified as follows. On 21 November 1979, he was in the
vicinity of College Place where he stopped to help a man rake
some leaves in the backyard of Miss Murphy’s building. He
received $5.00 for this help. Earlier, when he had passed by the
front of the building, he had noticed the museum sign on the
front. After he finished the raking, he walked up the back steps
of the building and entered an open door. He saw Miss Murphy
and asked her, “Where is the Greensboro Historical Book
Museum?” She told him it was on the other end of campus, and
he left. He shortly returned to ask her which end of the campus
the museum was on, but before he could make this inquiry, she
began screaming, so he ran away. He further stated that he did
not have a weapon of any kind, that he did not threaten any
violence and that he did not touch Miss Murphy.

On cross-examination, defendant admitted that he had pre-
viously been convicted of two misdemeanor breaking or enter-
ing charges in 1978. He had been out of prison only seven days
when the incident at Miss Murphy’s occurred. Defendant,
nevertheless, insisted that he thought he was going to a
museum when he went up the back stairs and entered through
the open door. He denied that he had been on the roof looking
inside the apartment before he went in. He said he did not know
it was someone’s home until he saw Miss Murphy standing
there with nothing on but a towel. He conceded that after she
told him to leave, it was not “okay to go back in there and talk to
her some more. But, yes, I did it.”

Defendant made several statements to the police shortly
after he was arrested. Though contradictory in some respects,
these statements tended to show that defendant pushed the
victim down, and that when she started screaming, he ran
away. During interrogation by the officers, though, defendant
never admitted that he had used a weapon.
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The jury found defendant guilty of felonious breaking or
entering and assault with intent to commit rape. With respect to
the second charge, the court submitted only two possible ver-
dicts to the jury: guilty of assault with intent to commit rape or
not guilty.

Attorney General Edmisten, by Assistant Attorney General
Ralf F. Haskell, for the State.

S. Kent Smith, Assistant Public Defender, for defendant
appellant.

VAUGHN, Judge.

Defendant first contends that the court erred by failing to
charge the jury on the lesser included offense of misdemeanor
assault. We agree.

Defendant tendered a request, in apt time, for the jury to be
instructed upon the offense of simple assault. Simple assault is
clearly a lesser included offense of assault with intent to com-
mit rape.! As a general proposition, the judge has a duty to
declare and explain the law arising on all of the evidence. G.S.
15A-1232; see State v. Leslie, 42 N.C. App. 81, 255 S.E. 2d 635
(1979). This duty necessarily requires the judge to charge upon
a lesser included offense, even absent a special request, when
there is some evidence to support it. See State v. Bell, 284 N.C.
416, 200 S.E. 2d 601 (1973); State v. Riera, 276 N.C. 361, 172 S.E.
2d 535 (1970). The guiding principle is best stated in State v.
Childress:

The general rule of practice is, that when it is permissi-
ble under the indictment, as here, to convict the defendant
of “a less degree of the same crime,” and there is evidence
to support the milder verdict, the defendant is entitled to
have the different views arising on the evidence presented
to the jury under proper instructions, and an error in this
respect is not cured by a verdict finding the defendant
guilty of a higher degree of the same crime, for in such case,

1. Assault upon a female is also a lesser included offense of assault with
intent to commit rape. State v. Banks, 295 N.C. 399, 245 S.E. 2d 743 (1978); State v.
Gammons, 260 N.C. 753,133 S.E. 2d 649 (1963). It would not, however, have been
proper to submit this crime to the jury as a lesser included offense of agsault
with intent to commit rape in the case at bar since defendant was not eighteen
years old. G.S. 14-33(b)(2).
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it cannot be known whether the jury would have convicted
of the lesser degree if the different views, arising on the
evidence, had been correctly presented in the court’s
charge.

State v. Childress, 228 N.C. 208, 210, 45 S.E. 2d 42, 44 (1947).

The State, however, argues that all of the evidence in this
case tended to establish an assault with intent to commit rape.
At the outset, we note that the lawis well settled that to convict
a defendant of assault with intent to commit rape, the State
need only prove an assault whereby defendant intended to
gratify his passion on the person of the woman, at allevents and
notwithstanding any resistance on her part, but it is not re-
quired to show that the defendant retained this intent through-
out the assault or that he made a forcible, physical attempt to
have sexual intercourse with her. See State v. Silhan, 297 N.C.
660, 256 S.E. 2d 702 (1979); State v. Pearce, 296 N.C. 281, 250 S.E.
2d 640 (1979); State v. Hudson, 280 N.C. 74, 185 S.E. 2d 189 (1971),
cert. denied, 414 U.S. 1160, 94 S. Ct. 920 (1974); State v. Rice, 18
N.C. App. 575,197 S.E. 2d 245, cert. denied, 283 N.C. 757,198 S.E.
2d 727 (1973). Viewed in the light most favorable to the State,
the evidence was undoubtedly sufficient to convict defendant
for the higher degree crime of assault upon Miss Murphy with
intent to rape. That, of course, is not the issue here. The ques-
tion is whether there was any evidence which tended to support
a conviction for the lesser offense of misdemeanor assault so
that the jury should have been permitted to consider it as a
possible verdict. In this regard, the State relies primarily on the
case of State v. Bradshaw, 27 N.C. App. 485, 219 S.E. 2d 561
(1975), review denied, 289 N.C. 299, 222 S.E. 2d 699 (1976).

In Bradshaw, supra, the Court specifically held that the
evidence, in a prosecution for assault with intent to commit
rape, did not require submission of misdemeanor assault to the
jury. The facts of the case were as follows. Defendant, without
permission, entered the home of Martina Upchurch at 1:00 a.m.
He proceeded to the living room where she was sleeping with
her two children and

asked the son on the couch, “which is which?” Then he said,
“Who is in this sleeping bag?’ The son said, “My mother.”
The man said, “All right, pull your blanket over your eyes
and don’t look or I’ll kill you.” The man leaned over Martina
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Upchurch and struck her with his fist, first on one temple
and then the other. Next, he said, “You are going to die
tonight.” Martina Upchurch asked, “What do you want?”
The man replied in explicit vernacular that he wanted to
have sexual intercourse. ... A fierce struggle ensued be-
tween Martina Upchurch and defendant. He dragged and
held her continuously by her hair. During the struggle she
bit him on his lower leg, and he bit her on the back. Defend-
ant finally dragged her out into the front yard, bumping
her head on the steps as she was dragged out. Martina
Upchurch lost consciousness temporarily. When she re-
gained consciousness, she was lying on her back in the front
yard about twenty feet from the house, and defendant was
lying on top of her. She managed to escape and run back
into the house.

State v. Bradshaw, 27 N.C. App. at 486,219 S.E. 2d at 561-62.
It is thus clear that the defendant had, in fact, overcome
the victim’s resistance by means of a fierce struggle which
left her momentarily unconscious. That act proved the
necessary intent. His efforts were only frustrated by her
sudden return to consciousness and quick escape. The
State, therefore, presented overwhelming evidence in that
case which compelled the conclusion that defendant, if he
was guilty of anything at all, had assaulted the victim with
intent to commit rape.

State v. Allen, 297 N.C. 429, 255 S.E. 2d 362 (1979), is a
similar case where the Court held it was not error to fail to
submit the lesser included offense of assault on a female.
There, the defendant entered Miss Wells’ trailer in the
nighttime and grabbed her from behind. He said, “I'm
going to f--- you right now.” Miss Wells screamed, and he
threatened to kill her. Nevertheless, she continued to
scream and struggle with her assailant for five minutes. In
the process, she received a ‘“busted” lip and a knot on her
neck. The defendant got her down on the floor and unsuec-
cessfully tried to remove her clothing. At some point,
however, he apparently became scared so he got up and ran
away. ‘

Both Bradshaw and Allen, supra, are distinguishable
from the case at bar. In both cases, the defendants, after an



70

COURT OF APPEALS [b1

State v. Little

illegal entry into the home in the nighttime, made explicit
statements to the victims concerning their intent to have
sexual intercourse and threatened the women with death if
they did not accede to these demands. Also, the defendants’
illicit attempts were either abandoned or frustrated only
after they had engaged in violent, physical struggles with
their victims for at least five minutes or longer. In sum,
there was no evidence whatsoever in either case that the
defendants had begun these advances with the mere intent
to try to gratify their lust, but desist if the women showed
any resistance. In contrast, here defendant entered the
apartment, which was located over a public museum on a
college campus, in the midafternoon. Though he had a
knife, he only threatened to hurt the woman and did not
state any specific sexual intentions, other than to tell her to
get back to the bed and ask whether she wanted to get paid
for it. He did not physically injure her in any way. When she
began to scream (after he lifted the towel), he dropped the
knife and ran away. He had been in the apartment only two
minutes when he left. Significantly, defendant immediate-
ly retreated from the apartment on both occasions the mo-
ment he encountered meaningful resistance, i.e., as soon as
Miss Murphy became verbally aggressive and loud. This
evidence would permit the jury to find that, at the time
defendant committed the assault, he did not intend to satis-
fy hislust,if he encountered any significant resistance, and
thus reject the State’s argument that he intended to carry
out the act at all events and not withstanding any resis-
tance he might encounter.

In State v. Gammons, 260 N.C. 753, 133 S.E. 2d 649
(1963), the defendant, a preacher, lured the prosecutrix into
a bedroom in his home on a religious pretext (to pray).
Defendant’s wife was home; however, she was apparently
accustomed to her husband praying with church members
in private. While they were praying, defendant pushed the
prosecutrix down on the bed and got on top of her. He told
her that she could be healed by having sexual relations
with him. She responded: “No, I don’t believe in no such
mess as that.” Nevertheless, he persisted and put his hand
up her dress and tried to pull her underclothes down. She
began to ery, and when his body touched hers, she told him
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she was going to scream if he didn’t leave her alone. He
thereupon desisted from further sexual advances, but told
her, as he unlocked the door, that she would die if she told
anyone about it. Upon these facts, the Court held that the
evidence was insufficient to convict the defendant of
assault with intent to commit rape and ordered a new trial
upon a charge of assault on a female. 260 N.C. at 756, 133
S.E. 2d at 651.

Only when the evidence of intent to commit rape at the
time of the assault is overwhelming or uncontradicted
should that factual issue of intent, which separates the
greater offense from the lesser, be taken from the jury. The
factual issue must be susceptible to clear-cut resolution.
State v. Banks, 295 N.C. 399, 416, 245 S.E. 2d 743, 754 (1978).
In Banks, defendant burst into the lobby of a women’s
restroom where the prosecutrix was reading. He pushed
her against a wall and started to kiss her. When she at-
tempted to escape, defendant, at knife point, forced her to enter
a stall, disrobe, sit on the commode and prop her feet
against the walls of the stall. He then rubbed his genitalia
against hers and thereafter forced her to perform oral sex.
The court held the evidence to be sufficient to take the case
to the jury on the charge of assault with intent to commit
rape but ordered a new trial because the judge failed to
submit the lesser included offense of assault on a female.
We conclude that the evidence of assault with intent to
commit rape is much more “overwhelming” and “suscepti-
ble to clear cut resolution” in Banks than in the case at bar,
and that the jury should have been allowed to consider the
lesser offense.

New trial.

Chief Judge Morris and Judge BecroN concur.
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CHARLES T. McGEE v. COLONIAL LIFE & ACCIDENT INSURANCE
COMPANY

No. 8028DC716
(Filed 3 March 1981)

Insurance § 67.2— accident insurance — cause of injury — sufficiency of lay testi-
mony
In an action to recover on a group accident insurance policy issued by
defendant where plaintiff, a 58 year old meatcutter, alleged that he slipped
on a wet floor at work, fell on his back, and as a result of the accidental injury
became totally disabled, but where defendant alleged that plaintiff’s disabil-
ity, if any, was caused either directly or indirectly by long-standing infirmi-
ties of plaintiff’s back, which infirmities were merely aggravated by plain-
tiff’s fall, the trial court erred in entering summary judgment for defendant,
since the medical evidence forecast by defendant in the affidavit of plain-
tiff’s doctor was competent and persuasive, but not conclusive; the doctor’s
patient history, operative report, and hospital discharge summary estab-
lished that plaintiff’s acute symptoms began after his fall, persisted without
relief after the fall, and were not relieved by disc surgery; the doctor’s own
evaluation of plaintiff was cautious and qualified as to the cause of his pain
and disability; and plaintiff’s own testimony that, prior to his fall, he had
suffered from discomforting but not disabling back problems, but that after
the fall the severity of his pain was sufficient to disable him was also compe-
tent for the jury to consider and weigh as to the cause of his disability.

ArpPEAL by plaintiff from Roda, Judge. Judgment entered 2
June 1980 in District Court, BuncomBe County. Heard in the
Court of Appeals 10 February 1981.

This is an action upon a group accident insurance policy
issued by defendant through plaintiff’'s employer. The policy
provides coverage “against loss resulting directly, indepen-
dently, and exclusively of all other causes from bodily injuries
effected solely by accident” and specifically excludes coverage
of “any loss caused directly or indirectly by disease (insect
borne or otherwise) or bodily or mental infirmity, or medical or
surgical treatment or diagnostic procedure therefore.” Plain-
tiff, a 53 year old meatcutter, alleged that on 15 November 1977
while at work, he slipped on a wet floor, fell on his back, and, as a
direct result of this accidental injury became totally disabled.

Defendant answered admitting plaintiff’s accidental in-
jury, but alleging that plaintiff’s disability was not caused
directly, independently, and exclusively by the bodily injury he
received in the fall of 15 November. Defendant alleged that
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plaintiff’s disability, if any, was caused either directly or in-
directly by long-standing infirmities of plaintiff’s back, which
infirmities were merely aggravated by plaintiff’s fall.

Defendant moved for summary judgment. In support of its
motion, defendant offered the affidavit of plaintiff’s physician,
which stated:

WILLIAM J. CALLISON, being first sworn, deposes
and says that he is a medical doctor, licensed to practice
medicine in the State of North Carolina, specializing in
orthopedic surgery; that attached hereto are copies of rec-
ords from St. Joseph’s Hospital, signed by me, concerning
treatment given there to Charles Troy McGee; that the
patient, Charles Troy McGee, sustained a fall on November
15,1977, according to the medical history; that the patient’s
disability thereafter was not a result exclusively of the fall
injury that he sustained on November 15, 1977, but was
rather the result of the injury therefrom being superim-
posed upon, or an aggravation of, the patient’s pre-existing
back problems and degenerative disc disease; that as
stated in hospital records, Mr. McGee gave a past history of
back pain going back for many years; that Mr. McGee de-
scribed a back injury in World War II when he was in the
Navy, having slipped and fallen, striking the end of his
spine, that since then the patient reported having experi-
enced recurrent attacks of low back pain briefly requiring
osteopathic manipulations; that prior to his fall on Novem-
ber 15,1977, Mr. McGee had been followed as an outpatient
at a Veterans Administration Hospital, receiving medica-
tions and taking hot tubs soaks at night with only minimal
relief.

Defendant also offered copies of plaintiff’s medical records
which described in detail plaintiff’s medical treatment includ-
ing plaintiff’s laminectomy operation performed on 22 Febru-
ary 1978.

In response, plaintiff offered his own affidavit, stating:

I am the Plaintiff in the above captioned cause. In
December of 1943, while in the Navy and working aboard
ship, I slipped and fell on the floor, landing in a sitting
position and injured my tailbone, otherwise known as the
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coceyx. After experiencing intermittent problems with my
tailbone area, in 1944 I received surgery to remove a cyst on
my tailbone. Shortly following such surgery, 1 experienced
no further problems or pain in my tailbone area. At the
time of my tailbone injury, I had experienced no other
problems with my back. I furthermore experienced no
further problems with my low back until November 15,
1977,

While living in Florida, I experienced some pain in my
middle back area at a place well above the L-4 level and
went to an Osteopath for treatment. The manipulations
which I received cured the pain and I experienced no fur-
ther problems with this area of my back.

In 1976, I experienced pain and numbness in both legs.
Upon seeking treatment at the VA Hospital in Asheville,
North Carolina, I received medication for this problem and
was told to take hot tub soaks at night, which I did. This
pain and numbness in my legs at no time prevented me
from working regular hours.

On November 15, 1977, at 7:30 A.M., while carrying
meat at Ingles Markets, Inc. in the course of my employ-
ment as a meatcutter, I slipped on some water on the floor.
My feet flew out from under me and I landed flat on my
back. I immediately experienced severe pain in the lower
one-half of my back, which pain later became localized to
the L-4 — L-5 area. I had never experienced pain of this
type in nor any problems with this particular area of my
back. I was admitted to the hospital for two weeks and was
treated conservatively by Dr. William J. Callison, and was
later readmitted for a laminectomy at L-4 — L-5 which Dr.
Callison performed. The severe pain in this area was not
diminished and still persists.

Except for the problems caused by my tailbone injuries
as described above, I had never before been unable to work
because of any physical problems or infirmities until my
accident on November 15,1977, Since that time, I have been
unable to work because of the severe pain the the L-4 — L-5
area of my back. I have been drawing disability payments
from Social Security as the result of the November 15, 1977
accident, and am still unable to work.



N.C. App.] COURT OF APPEALS 75

McGee v. Insurance Co.

The trial judge granted defendant’s motion for summary
judgment and plaintiff has appealed.

Penland & Barden, by Talmage Penland, for plaintiff appel-
lant.

Womble, Carlyle, Sandridge & Rice, by Allan R. Gitter and
James M. Stanley, Jr., for defendant appellee.

WELLS, Judge.

The rules as to summary judgment have been previously
and adequately established and explained by our appellate
courts and need not be repeated here. See Moore v. Fieldcrest
Mills, Inc., 296 N.C. 467, 469-70, 251 S.E. 2d 419, 421-22 (1979). We
hold that the forecast of evidence presented by the materials
before the trial court discloses a triable issue of fact and that
summary judgment was improvidently entered.

The dispositive issue in this appeal is whether the medical
evidence forecast by defendant in the affidavit of Dr. Callison is
conclusive as to the direct, independent and exclusive cause of
plaintiff’s disability, or, stated in the alternative, whether
plaintiff’s lay testimony is competent to establish such causa-
tion. Relying on the opinion of our Supreme Court in Gillikin v.
Burbage, 263 N.C. 317, 139 S.E. 2d 753 (1965), defendant con-
tends that plaintiff’s affidavit is insufficient as a matter of law
to rebut Dr. Callison’s opinion as to the cause of plaintiff’s
disability, and that the case sub judice presents a situation
where expert medical testimony is essential to establish causa-
tion as defined in the policy. Gillikin was a negligence case
where plaintiff attempted to establish a blow from a car door as
the cause of her injury. The opinion of the Court was posited on
whether plaintiff’s evidence was sufficient to show that the
blow from the car door had caused a ruptured disc. We quote in
pertinent part:

In this record there is not a scintilla of medical evi-
dence that plaintiff’s ruptured disc might, with reasonable
probability, have resulted from the accident on June 12,
1962, “If it is not reasonably probable, as a scientific fact,
that a particular effect is capable of production by a given
cause, and the witness (expert) so indicates, the evidence is
not sufficient to establish prima facie the causal relation,
and if the testimony is offered by the party having the
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burden of showing the causal relation, the testimony, upon
objection, should not be admitted and, if admitted, should
be stricken.” Lockwood v. McCaskill, 262 N.C. 663, 138 S.E.
2d 541, 545. ‘

263 N.C. at 324, 139 S.E. 2d at 759.

In contrast to the precise situation dealt with in Gillikin,
our appellate courts have frequently stated the rule that there
are many instances in which lay testimony is competent to
establish cause of injury (or death). See, e.g., Williams v. Insur-
ance Co., 288 N.C. 338,218 S.E. 2d 368 (1975); Tickle v. Insulating
Co.,8 N.C. App. 5,173 S.E. 2d 491 (1970), cert. denied, 276 N.C. 728
1970); Jordan v. Glickman, 219 N.C. 388,14 S.E. 2d 40 (1941) and
cases cited therein. Cf., Click v. Freight Carriers, 300 N.C. 164,
265 S.E. 2d 389 (1980); Soles v. Flarm Equipment Co., 8 N.C. App.
658,175 S.E. 2d 339 (1970). In the case sub judice, Dr. Callison’s
expert opinion testimony is clearly competent and persuasive,
but it is not conclusive. Plaintiff’s testimony that prior to his
fall, he had suffered from discomforting but not disabling back
problems, but that after the fall the severity of his pain was
sufficient to disable him, is also competent for the jury to con-
sider and weigh as to the cause of his disability. See Soles v.
Farm Equipment Co., supra. It provides far more than a mere
scintilla. It is evidence which might reasonably satisfy an im-
partial mind as to the sole cause of plaintiff’s disability. See 2
Stansbury’s N.C. Evidence § 210, at 1562-53 (Brandis rev. 1973).

We also note with interest that in this particular fact situa-
tion, defendant’s position is substantially weakened by in-
formation and statements contained in plaintiff’s medical rec-
ords introduced by defendant. Dr. Callison’s patient history,
operative report, and hospital discharge summary establish
that plaintiff’s acute symptoms began after his fall, persisted
without relief after the fall, and were not relieved by disc
surgery. Dr. Callison’s own evaluation of plaintiff was cautious
and qualified as to the cause of his pain and disability. His
hospital discharge summary contained the following state-
ments:

The patient had sustained a fall on 11/15/77 while work-
ing as a meat cutter in Ingle’s Super Market and at that
time developed accentuation of low back pain and associ-
ated rt. sciatica. He did not respond to conservative treat-



N.C. App.] COURT OF APPEALS (i

McGee v. Insurance Co.

ment at home and was subsequently admitted to St.
Joseph’s Hospital on 11/22/77 where he remained until 12/
23/77. During this extended hospital stay he was treated
with rest, traction, PT and medication without significant
relief. He was seen in consultation by Dr. Alexander Mait-
land and Dr. Nelson Watts who failed to find any neurolog-
ical or medical explanation of his persistence of severe
right sciatica. Lumbar myelogram was performed at that
time which showed some slight asymmetry of nerve root at
L4, LL5 on the right with a spinal fluid protein of 72 mgs.
percent. An epidural venogram showed a complete block at
L4, L5 and L5-S1 on the right. However, because of the
paucity of objective physical findings, I was very reluctant
to advise surgical intervention. He was seen in neurosur-
gical consultation by Dr. Van Blaricom who agreed there
was some functional overlay to the problem. He was given
an intrathecal injection of Marcaine with no significant
improvement.

Accordingly, he was discharged home to continue con-
servative treatment at home. However, he failed to show
any improvement and over the following week continued to
have disabling and unrelenting right sciatica.

The patient was advised that we were at a stalemate as
far as his treatment program was concerned with very
little else in a positive aggressive nature to offer him other
than an exploratory procedure to look at the L4, L5 nerve
roots on the right. This was felt to be justified in spite of the
physical findings because of his failure to respond to con-
servative treatment and the abnormal myelogram and
epidural venogram findings with the elevated spinal fluid
protein. However, a cautious prognosis was offered and the
patient was advised very frankly that it was possible he
could have surgery with no significant relief.

The patient was then admitted to the hospital on 2/21/
78 and was taken to surgery on 2/22/78 with a hemila-
minectomy being performed at L4 and L5 on the right. The
only old firm annular bulges were found at L4 and L5. Both
discs were opened and only a few fragments of nucleus
could be removed. The L3 disc space was also explored but
the disc was not opened at this level.
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Following surgery the patient’s wounds healed nicely
and he had an uneventful postoperative course. He re-
mained afebrile. However, he experienced absolutely no
relief of his right sciatica which persisted following surgerv
in a severe unrelenting manner. ...

It would thus appear that Dr. Callison’s evaluation of plaintiff
when considered in relation to the cause of plaintiff’s disability
might be susceptible of differing inferences by a jury, and thus
indicate a need for cross-examination of Dr. Callison on this
point. See Kidd v. Early, 289 N.C. 343, 370, 222 S.E. 2d 392, 410
(1976).

Defendant also contends that Horn v. Insurance Co., 265
N.C. 157, 143 S.E. 2d 70 (1965); Hicks v. Insurance Co., 29 N.C.
App. 561, 225 S.E. 2d 164 (1976); and Hooks v. Insurance Co., 43
N.C. App. 606, 259 S.E. 2d 567 (1979) contain the controlling
rules of law as to accident insurance policies similar to the
policy in the case sub judice, and require our affirmance of the
judgment below. We cannot agree. Horn is distinguishable on
the facts, as clearly indicated in the Court’s opinion. We quote
the dispositive portion.

Plaintiff, in § 14 of his complaint, alleged insured suf-
fered shock, blows and injuries which “caused his heart to
stop beating and caused his death.” The evidence supports
the allegation that the immediate cause of death was the
failure of the heart to perform its normal function. The
evidence is sufficient to support a finding that the shock of
excitement created by running off the road and striking the
tree caused a strain on the heart and blood vessels, which
they, because of the diseased condition, could not stand. This
is as far as the evidence will warrant a factual finding. . ..

(Emphasis supplied.) 2656 N.C. at 164, 143 S.E. 2d at 75-76. In
Horn, there was no evidence that the accident could have been
the sole cause of death.

Hicks is also not in point. In that case this Court held that
plaintiff’s evidence in opposition to defendant’s motion for sum-
mary judgment raised only the inference that the decedent’s
fall contributed to the cause of death. In the case sub judice,
plaintiff’s evidence supports an inference that the fall was the
sole cause of his disability.
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Hooks is not in point because in that case, this Court found
that “all the evidence is to the effect that the ... accident was
not the sole cause of plaintiff’s disability.” (Emphasis supplied.)
43 N.C. App. at 611, 259 S.E. 2d at 570.

We also note that plaintiff’s position in the case sub judice is
supported by the opinion of this Court in Emanuel v. Insurance
Co., 35 N.C. App. 435, 242 S.E. 2d 381 (1978), to the effect that a
question of fact exists in this case as to whether plaintiff’s
previous back problems were so severe as to be classified as a
“disease’” within the meaning of the policy. Id., at 442, 242 S.E.
2d at 385. Following the reasoning of Emanuel, we believe that
in the case sub judice, in determining whether the fall was the
sole cause of plaintiff’s disability within the meaning of the
policy, it would be for the jury to consider the following factors:
the seriousness of plaintiff’s fall; his general health before the
fall; and, the evidence as to the degree of disc degeneration
before the fall.

The judgment of the trial court is
Reversed.

Judges Vauean and Becton concur.

STATE OF NORTH CAROLINA v. ROBERT ARTHUR PACE

No. 8021SC803
(Filed 3 March 1981)

1. Rape § 5— use of force — sufficiency of evidence
The State’s evidence in a prosecution for second degree rape and second
degree sexual offense was sufficient to show that the acts against the victim

were committed by force and against her will.

2. Rape § 4.1- evidence of prior rape — irrelevancy

In this prosecution for second degree rape and second degree sexual
assault in which the vietim testified that defendant wore a plaid jacket and
referred to her as “Baby Girl” and consent by the victim was the only fact in
issue, testimony by a State’s witness that defendant wore a plaid jacket and
used the term “Baby Girl” when he raped her some two months before the
crimes in question was not competent to show identity, intent, motive,
modus operandi or a common plan or scheme since there was no issue as to
defendant’s identity, intent or motive, and such testimony did not show a
modus operandi or a common plan or scheme.
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ArpeaL by defendant from McConnell, Judge. Judgment
entered 5 June 1980 in Superior Court, ForsyTra County. Heard
in the Court of Appeals 27 January 1981.

Defendant was indicted for second degree rape and second
degree sexual offense, violations of G.S. 14-27.3 and -27.5. He
pleaded not guilty and was tried by a jury.

State’s evidence tended to show that the victim, Cynthia
LaVerne Hairston, and her boyfriend, Jasper Randleman, Jr.,
went to a bus station in Winston-Salem around midnight on 16
January 1980 in order for Hairston to get a bus to her home in
Danville, Virginia. After waiting for some time, Randleman
decided to borrow his mother’s car in order to drive Hairston
back to Virginia. He saw defendant, whom he recognized from
school, at the bus station and asked defendantto give him a ride
to his mother’s house. Randleman and defendant left shortly
before 4:00 a.m. At 4:25 a.m. defendant returned to the bus
station alone and began talking with Hairston. She testified
that he suggested that she sit in his car to warm up since it was
cold in the bus station and that she agreed. Once they were in
the car, defendant drove away. He drove across town and
parked on a deadend street. Hairston’s testimony continued:

So he said, “Come here.” And I said, “What do you want?”’
He said, “I have something to tell you.” I said, “Well, I can
hear just fine from here.” So, you know, he didn’t — I didn’t
go over to his side, and he immediately slid over to my side.
And I said, “Oh, my God, what are you going to do?” I said,
“What are you going to do to me?”’ And he said, “Baby Girl,
you can make this hard, or you can make it easy.” And due
tothe fact that I was pregnant, I put up alittle fight but not
very much. And I said, “I can’t be doing anything like this.”
I said, “I am eight months pregnant,” and I said, “and my
doctor advised strongly against things like this past the
seventh month.” He said, “Listen, I have dealt with women
like you. I have dealt with women in your condition before,
and if you will just calm down, everything will be okay,
Baby Girl.”

Right at that moment, he pulled me down onto the seat,
knocking my head up against the window. He pulled off my
blue jeans, panty hose, and panties, and then he told me to
take aloose my blouse. And I said, “My blouse doesn’t un-
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button all the way down, it only has three buttons.” Well, he
just roughly grabbed the buttons and pulled them aloose
himself, and then he pulled my legs apart, forced his body
on me, and began to have intercourse. I guess that went on
for about twenty or twenty five minutes, and then he got up,
and he fell back onto the seat behind the steering wheel,
and he said that he wanted me to have oral sex. All at the
same time he was pulling my hair and pulling my face over
to his side. I told him that I couldn’t do anything like that, I
didn’t want to do anything like that, I had never done
anything like that before, and I didn’t even know how. He
said, “well (sic), I will show you.”

So he took one hand and pushed my head down between
his legs, and he took his other hand and he held his penis
and put it into my mouth, and then he was telling me to
open wide and take my hand and just rub up and down and
up and down. So I guess that went on for about three or four
minutes, and I told him that he was hurting my face on the
steering wheel, but he still wouldn’t stop. Once again he
just said, “Baby Girl, you can make this hard, or you can
make it easy.” So I went ahead and did it. So after that, he
got up, and he wanted to have intercourse again. He said,
“You got to make me come on (sic) way or the other.” So I
said, “I don’t feel like it.” I said, “You have hurt me
already.” I said, “I can’t go through that again.” He said,
“Well, either you can take it from the front or you can take it
from the back.” And I said, “I can’t lay on my stomach,” I
said, “because it hurts when I lay down that way.” And I
said, “I can’t stay here any longer.” I said, “I will have to go
back.” And he said, “Well, it is left up to you how long you
stay here.” And then he got on top of me, had intercourse
again.

Defendant then drove Hairston back to the bus station and put
her out at about 6:00 a.m. Randleman returned to the bus
station about an hour later, and they went to report the matter
to police. Hairston described defendant as wearing a plaid
blazer.

State also presented the witness Vickie Long Rorie. She
testified, over objection, that she had met the defendant
through a friend on 4 November 1979 and that later that night



82 COURT OF APPEALS [b1

State v. Pace

he had returned to her apartment and threatened her with a
weapon and raped her. She testified that defendant had been
wearing a plaid jacket and had referred to her as “Baby Girl.”

Defendant testified that he returned to the bus station to
buy cigarettes after giving Randleman a ride home and that
Hairston approached him and started a conversation. She
asked where she could buy reefer and he drove her to a friend’s
house to buy marijuana. The friend was not home, but defend-
ant had two marijuana cigarettes and they smoked them. He
testified that Hairston then slid over to his side of the car seat
and they began fondling each other and engaged in intercourse.
Defendant testified that he broke off the intercourse because
he didn’t think it right with Hairston being pregnant, but that
she approached him again and unzipped his pants and per-
formed fellatio until he pulled away. She asked him for $25 and
he said that he did not have it. He drove her back to the bus
station and she said, “Well, you are going to pay one way or the
other.” Defendant admitted intercourse with Vickie Long Rorie
on 4 November 1979, but stated that it had been with her con-
sent.

Defendant was convicted as charged on both offenses and a
consolidated judgment was imposed. He has appealed.

Attorney General Edmisten, by Assistant Attorney General
Nonnie F. Midgette, for the State.

David P. Mast, Jr., for defendant appellant.
MORRIS, Chief Judge.

[1] Defendant first argues that the trial court erred by de-
nying his motions to dismiss the charges due to the insufficien-
¢y of the evidence of force. He argues that the evidence raised
no more than a suspicion or conjecture as to the use of force
against the victim. We disagree. Both second degree rape and
second degree sexual offense must be committed “[b]y force and
against the will of the other person.” G.S. 14-27.3 and -27.5. The
testimony of the prosecuting witness tended to show that the
acts were indeed committed by force and against her will, and
defendant’s motions for dismissal were properly denied.

[2] Defendant next argues that the trial court erred by allow-
ing the testimony of Vickie Long Rorie and by instructing the
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jury on how to consider her testimony. The general rule is that
in a prosecution for a particular crime, the State cannot offer
evidence tending to show that the accused has committed
another distinct, independent, or separate offense, even though
the other offense is of the same nature as the crime charged.
State v. McClain, 240 N.C. 171, 81 S.E. 2d 364 (1954). The opinion
in McClain enumerates eight well-recognized exceptions to the
general rule. Certain of these exceptions allow admission of
evidence relevant to the defendant’s identity, intent and mo-
tive. Another exception allows evidence tending to show a com-
mon plan or scheme embracing the commission of a series of
related crimes notwithstanding the fact that it also shows
defendant’s commission of another crime. Id. Stansbury states
the law as follows:

Evidence of other offenses is inadmissible on the issue of
guilt if its only relevancy is to show the character of the
accused or his disposition to commit an offense of the na-
ture of the one charged; but if it tends to prove any other
relevant fact it will not be excluded merely because it also
shows him to have been guilty of an independent crime.

1 Stansbury’s N.C. Evidence, § 91 (Brandis rev. 1973).

The trial court allowed Vickie Long Rorie to testify that
defendant had raped her some two months before the present
alleged crimes on grounds that her testimony tended to show
the identity and modus operandi of the defendant. In its charge
the trial court instructed the jury to consider Rorie’s testimony
solely for the purposes of establishing identity, modus operan-
di,intent, motive, and a plan or scheme of the defendant involv-
ing sex crimes. However, even before Rorie was called as a
witness, defense counsel had informed the trial court that he
would rely upon the defense of consent; and by the time the jury
instructions were given, it was quite clear that consent was the
fact in issue. Thus, none of the permissible purposes to which
Rorie’s testimony might have been put was relevant in this
case. There was no issue as to defendant’s identity, since his
own testimony tended to show that he was with the prosecuting
witness at the time involved and that acts of intercourse and
fellatio did occur. There was no issue as to defendant’s intent or
motive. The issue, rather, was the state of mind of the prosecut-
ing witness, whether the acts were committed by force and
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against her will. The mere fact that defendant wore a plaid
jacket and used the term “Baby Girl” with both Rorie and the
prosecuting witness does not show a modus operandi or bring
Rorie’s testimony within the “common plan or scheme” excep-
tion of McClain. Compare State v. Thompson, 290 N.C. 431, 226
S.E. 2d 487 (1976); State v. McClain, 282 N.C. 357,193 S.E. 2d 108
(1972). These two similarities tended to show identity, but
identity was not at issue. It is true that our appellate courts
have been quite liberal in construing the exceptions to the
general rule of McClain when similar sex crimes are involved.
State v. Greene, 294 N.C. 418, 423, 241 S.E. 2d 662, 665 (1978); 1
Stansbury, supra, § 92. However, we cannot extend this liberal-
ity to the present situation. Evidence which has no logical
tendency to prove a fact in issue is inadmissible, and its admis-
sion will constitute reversible errorifitis of such a nature as to
mislead the jury or prejudice the opponent. Pearce v. Barham,
267 N.C.707,149 S.E. 2d 22 (1966); 1 Stansbury, supra, § 77. Here,
the testimony of Vickie Long Rorie was not relevant to the fact
in issue. Her testimony tended to show the bad character of the
defendant and his disposition to commit sex crimes. This the
State may not do. See State v. Whitney, 26 N.C. App. 460, 216 S.E.
2d 439 (1975). We cannot say that the admission of this testi-
mony was harmless since the defense relied so heavily upon
defendant’s credibility.

Defendant’s remaining assignments of error relate to evi-
dentiary rulings and jury instructions which may not occur
upon retrial, and we will therefore not address them.

New trial.

Judges Vaucan and BecToN concur.
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VANCE TRUCKING COMPANY, INC. anp MYRTLE N. WALKER, ApMINIs-
TRATRIX OF THE ESTATE OF HorRACE HoBART WALKER v. ALLEN ROSS PHIL-
LIPS, ED KEMP ASSOCIATES, INC. anp CHARLES JENNINGS
GEORGE, JR.

No. 8014SC693
(Filed 3 March 1981)

1. Automobiles § 50— cars changing lanes on interstate — sufficiency of evidence of
negligence
In an action to recover for property damage and wrongful death arising
from a collision involving two cars driven by defendants and a tractor trailer
driven by plaintiff’s intestate, evidence was sufficient to raise issues of fact
as to whether plaintiff’s intestate’s injuries were proximately caused by
defendants’ negligence and whether plaintiff’s intestate was contributorily
negligent where the evidence tended to show that both defendants had
consumed beer prior to the time of the accident giving rise to this action; an
automobile driven by one defendant entered I-85 from an access ramp,
pulled into the lane behind the other defendant, passed the other defendant,
and in doing so tapped the left rear bumper of the other defendant; the
defendant who had entered from the access ramp slowed down, abruptly
moved across the lane in front of the second defendant, and once again
entered the access lane; the second defendant moved his automobile into the
access lane behind the first defendant without looking behind him or giving
a turn signal; both vehicles began to brake hard; plaintiff’s intestate’s truck
came into contact with the second defendant’s car and jackknifed, blocking
the highway; and plaintiff’s intestate was pinned inside the cab and later
died from injuries received in the collision.

2. Automobiles § 45.6— breathalyzer tests — admissibility of results in wrongful
death action
In an action to recover for property damage and wrongful death arising
from a collision involving two cars driven by defendants and a tractor trailer
driven by plaintiff’s intestate, the trial court erred in excluding testimony
concerning breathalyzer tests administered to defendants three or four
hours after the fatal collision, since both defendants testified that they had
drunk beer before the accident; the investigating officer testified that, while
at the scene of the accident, he formed the opinion that both defendants were
intoxicated; and the excluded testimony was nothing more than additional
evidence from which the jury could have found that defendants were intoxi-
cated and unable to exercise due care in the operation of their cars.

3. Automobiles § 47— condition of highway after accident — evidence improperly
excluded

. In an action to recover for property damages and wrongful death arising

from an automobile accident, the trial court erred in excluding the investi-

gating patrolman’s testimony concerning a gouge mark in the road surface

and testimony by an engineer concerning the presence and location of marks

near the accident scene which he personally observed, since any lack of
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credibility, given the number of possible marks and the possibility that
additional marks were made since the accident, was a matter for the jury.
4. Rules of Civil Procedure § 15.2— amendment of complaint improperly denied

The trial court erred in refusing to allow plaintiffs to amend their plead-
ings so as to place them in conformity with the evidence where the proposed
paragraphs did nothing more than make more specific certain allegations
contained in the original complaint; the testimony the amendments were
based on was unobjected to at trial; and the contention that the evidence was
known to plaintiffs at the time they drew up their complaint and thus was no
surprise to them was irrelevant, as defendants failed to show how the
amendments would prejudice them in maintaining their defense,

ArpPeEAL by plaintiffs from Godwin, Judge. Judgment en-
tered 23 January 1980 in Superior Court, Duraam County.
Heard in the Court of Appeals 5 February 1981.

These are consolidated actions for property damage and
wrongful death arising from a collision involving two cars and a
tractor trailer driven by plaintiff Walker’s intestate. The issues
of liability and damages were bifurcated, and the liability issue
heard first. At the close of plaintiffs’ evidence, the trial court
granted defendants’ motions for a directed verdict. From the
court’s action, plaintiffs have appealed.

Biggs, Meadows, Batts, Etheridge & Winberry, by M. Alexan-
der Biggs and Auley M. Crouch 111, for plaintiff appellants.

Swmith, Moore, Smith, Schell & Hunter, by Bynum M. Hun-
ter, Frank J. Sizemore III and Alan W. Duncan, for defendant
appellees Allen Ross Phillips and Ed Kemp Associates, Inc.

Haywood, Denny & Miller, by George W. Miller Jr., for
defendant appellee Charles Jennings George Jr.

HILL, Judge.

“A motion for a directed verdict raises the question as to
whether there is sufficient evidence to go to the jury.” Shuford,
N.C. Civil Practice and Procedure § 50-5, p. 410. “The plaintiff’s
evidence must be taken as true and be considered in the light
most favorable to him. ... All conflicts in the evidence must be
resolved in the plaintiff’s favor and ... [cJontradictions, con-
flicts and inconsistencies which appearin the evidence are to be
resolved in the plaintiff’s favor.” Id. “Acts of contributory negli-
gence not alleged in the answer should be ignored.” Bowen v.
Gardner, 275 N.C. 363, 366, 168 S.E. 2d 47 (1969).
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Plaintiffs’ evidence, when subjected to the rules stated
above and considered in the light most favorable to plaintiffs,
would permit a jury to find the following facts.

Late during the night of 2 July 1975, defendant Phillips was
driving his company’s Pinto station wagon west toward Greens-
boro on highway I-85. The sky was clear and the pavement dry.
Earlier during the night, Phillips had stopped in Durham for
dinner at which time he had drunk some beer.

At approximately 12:30 a.m., Phillips reached a spot on
1-85, east of Greensboro, where Mount Hope Church Road
passes over the highway. The highway is in effect a three-lane
road at that spot because the large amount of traffic exiting off
Mount Hope Church Road onto I-85 necessitates that the accel-
eration lane be approximately three-fourths of a mile longer
than usual.

When Phillips passed under the overpass, he was being
followed by a Vance truck being driven by plaintiffs’ intestate.
Phillips was in the center lane traveling about 52 m.p.h. The
deceased trucker, Walker, was four or five truck lengths behind
him and traveling at a speed less than the speed limit.

Suddenly a Dodge Charger driven by defendant George
came down the access ramp to Phillips’ right. The Charger
pulled into the center lane behind Phillips and then passed the
Pinto; but in doing so, tapped the left rear bumper of the Pinto.

The Charger accelerated in the far left lane, and Phillips
began blinking his lights and sounding his horn. After the
Charger had moved about 150 to 200 feet in front of the Pinto, it
slowed down and then abruptly moved across the center lane
back over to the access lane.

Phillips moved his Pinto into the access lane behind
George’s Charger without looking behind him or giving a turn
signal. Both vehicles began to brake hard; and, as Phillips
stated, at this point, “[t]he left rear bumper of my car came in
contact with the front right corner of the [Vance] truck.” The
truck jackknifed, blocking the highway. Walker was pinned in-
side the cab and later died from injuries received in the colli-
sion.
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In addition to the facts catalogued above, plaintiffs’ evi-
dence, when considered in the light most favorable to plaintiffs,
would permit a jury to find the following facts.

At the time of the collision, a rental truck was in the far
left-hand lane “running about neck and neck with the Vance
truck.” A trucker following the Vance truck saw Walker’s brake
lights come on and heard a crashing noise instantly thereafter.
At the moment before the crashing noise, “the Vance truck was
in the [center] lane, and no part of [the truck] was over in the
[access] lane.” The jury could also find that both Phillips and
George were intoxicated at the time of the accident.

[1] The issues thus become first, whether plaintiffs have
offered sufficient evidence which, when considered in accor-
dance with the tests we have set forth above, tends to show that
the property damage and Walker’s death were proximately
caused by the defendants’ negligence, and second, whether the
evidence establishes as amatter of law that plaintiffs’ intestate
was contributorily negligent. Sessoms v. Roberson, 47 N.C. App.
573,577-78,268 S.E. 2d 24 (1980), citing Ryder v, Benfield, 43 N.C.
App. 278,258 S.E. 2d 849 (1979). We find that the evidence is such
as to permit different inferences to be drawn as to each issue.
Thus, we hold that the trial court erred by granting defendants’
motion for directed verdict.

In addition to assigning as error the trial judge’s granting
of the directed verdict, plaintiffs have brought forth several
more questions on appeal. Although we have held that the trial
court erred in granting the directed verdict and feel that the
admitted evidence was sufficient to lead us to that conclusion,
we feel it is necessary for us to rule on the additional questions
since this case may now proceed to trial.

[2] Plaintiffs assign as error the trial court’s exclusion of testi-
mony concerning breathalyzer tests administered to the
defendants.

Plaintiffs sought to introduce testimony showing that at
4:20 a.m. on 2 July — almost four hours after the fatal collision
— defendant Phillips registered .07 on the breathalyzer. Plain-
tiffs sought to show that defendant George registered .10 on the
breathalyzer three hours after the accident. Plaintiffs further
sought to introduce expert medical testimony which would
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have shown that, given those readings, defendant George
would have registered .15 on the breathalyzer at the time of the
fatal collision and defendant Phillips would have registered
between .11 and .12.

The testimony described above should have been admitted.
See McNeil v. Williams, 16 N.C. App. 322, 191 S.E. 2d 916 (1972).
Whether he is the proximate cause of any injury, “[ulnquestion-
ably a motorist is guilty of negligence if he operates a motor
vehicle ... while under the influence of [an] intoxicating [bever-
agel.” Atkins v. Moye, 277 N.C. 179, 186, 176 S.E. 2d 789 (1970).
Both defendants had testified they had drunk beer before the
accident. The investigating officer testified that while at the
scene of the accident he formed the opinion that both defend-
ants were intoxicated. The excluded testimony was nothing
more than additional evidence from which the jury could have |
found that defendants were intoxicated and unable to exercise
due care in the operation of their cars. The trial court erred
when it excluded the evidence.

[3] Plaintiffs assign as error the trial judge’s exclusion of the
investigating patrolman’s testimony concerning a gouge mark
in the road surface.

Trooper Holman was at the scene of the collision shortly
after it occurred and returned to the scene later that day to
investigate the accident. Holman testified that he observed a
large amount of black skid marks that started in the center
lane. The trooper further stated after objection and out of the
presence of the jury that he observed a gouge mark in the
center lane,

We find that Holman should have been allowed to testify
concerning the gouge mark. See Farrow v. Baugham, 266 N.C.
739,741,147 S.E. 2d 167 (1966). Any lack of eredibility, given the
number of possible gouge marks and the possibility that addi-
tional marks were made since the accident, was a matter for the
jury.

Plaintiffs have further assigned as error the trial court’s
refusal to allow testimony by William Wallace, an engineer,
concerning the presence and location of marks near the acci-
dent scene which he personally observed. We have considered
all of plaintiffs’ exceptions grouped within this assignment and
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find one to be of merit. Wallace should have been allowed to
testify concerning the gouge mark referred to above, as both his
independent observation and as corroboration of Holman. Any
lack of credibility, given the passage of time between the colli-
sion and Wallace’s observation and the rather unscientific com-
parison made by Wallace of the asphalt, is a matter for the jury.

[4] Plaintiffs assign as error the trial court’s refusal to allow
them to amend their pleadings so as to place them in conformity
with the evidence. We agree with plaintiffs and hold that the
pleadings should have been amended pursuant to G.S. 1A-1,
Rule 15(b). The proposed paragraphs do nothing more than
make more specific certain allegations contained in the original
complaints. The testimony the amendments are based on was
unobjected to at trial. The contention that the evidence was
known to plaintiffs at the time they drew up their complaint
and thus was no surprise to them is irrelevant since defendants
failed to show how the amendments would prejudice them in
maintaining their defense.

We have examined plaintiffs’ remaining assignment of
error regarding portions of witness Armstrong’s deposition and
find it to be without merit. The judgment of the trial court
granting the directed verdict is

Reversed.

Judges ArnoLp and WELLS concur.

STATE OF NORTH CAROLINA v. GLENN A. BROOKS

No. 8012S5C807
(Filed 3 March 1981)

1. Searches and Seizures § 39— search of person on premises searched under
warrant
The search of defendant’s person after the search of a private residence
pursuant to a warrant was authorized by G.S. 15A-256 where an SBI agent
received reliable information that two men, a black male and a white male,
had 100 grams of hashish for sale at a particular private residence; a pur-
chase of the 100 grams was arranged for a certain evening; officers went to
the residence that evening with a search warrant; a search of the residence
pursuant to the warrant turned up approximately 98 grams of hashish, but
none of the hashish found was in a form which would indicate it was ready for
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sale; and officers decided that defendant, who was at the residence when
officers first went there, should be searched for hashish since the object of
the search, ready-to-sell hashish, had not been discovered and could be
concealed upon defendant’s person.

2. Searches and Seizures § 10~ probable cause “particularized” to defendant

Officers had sufficient probable cause “particularized” to defendant to
search defendant’s person after executing a warrant to search a private
residence where an SBI agent had received reliable information that two
men, a black male and a white male, had 100 grams of hashish for sale at the
residence and that a sale was to take place on a certain evening; officers
went to the residence that evening with a search warrant to search the
premises, but the search failed to turn up any hashish that was ready for
sale; and officers had reason to believe that defendant, a white male who was
at the residence when officers first went there, might have the ready-to-sell
hashish on his person since they knew it was supposed to be at the residence
at that time and it could easily be concealed upon the person of anyone
present at the residence.

AprprEaL by defendant from Martin, Judge. Judgment en-
tered 14 April 1980 in Superior Court, CumBERLAND County.
Heard in the Court of Appeals 13 January 1981.

Defendant was charged under a proper bill of indictment
with possession with intent to sell and deliver a controlled
substance (hashish) in violation of G.S. § 90-95(a)(1). On 21
February 1980, defendant filed a motion to suppress evidence
seized as a result of a search of defendant. After a hearing on
the motion at the 24 March 1980 “Criminal Session’ of Cumber-
land County Superior Court, the court made the following find-
ings of fact:

1. That on December 17, 1979, Special Agent Steven G.
Porter of the North Carolina State Bureau of Investigation
was contacted by two confidential sources of information
who related to him that they had met a white male named
Glenn and a black male named Curt and had been in Curt’s
residence located at 5700 Comstock Court. While there, the
two informants had observed a large quantity of hashish
and had arranged for Porter to go there at 7:00 to buy One
Hundred (100) grams of hashish for the sum of Six Hundred
Dollars ($600.00).

2. That based upon this information, Agent Porter
obtained a search warrant ... to search the residence lo-
cated at 5700 Comstock Court.
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3. That Agent Porter and other agents then proceeded
to 5700 Comstock Court to execute the search warrant.
Upon arrival at that address, Agent Porter was allowed
entry by a black female, Mrs. Mary Fuller. Also present in
the house were a black male, Curtis Wayne Fuller and a
white male, Glenn Allen Brooks. That the house was identi-
fied to Agent Porter as belonging to Curtis Wayne Fuller.
That Agent Porter read the search warrant to Mrs. Fuller,
Curtis Fuller and Glenn Brooks and then began a search of
the residence.

4. That, in a bedroom, Agent Porter found 4.6 grams of
hashish in a film can and 93.5 grams of hashish in a minila
[sic] folder between some books stuffed behind a box. A
further search of the house failed to produce the One Hun-
dred (100) grams of hashish which Agent Porter sought.
After field testing the hashish, Agent Porter placed Curtis
Fuller under arrest and thoroughly searched him, finding
no more controlled substances.

5. That Agent Porter determined from the way the
hashish which he had found was packaged, in between
books in a manila envelope and behind a box, that those
drugs were not the drugs for immediate sale to him for
which he was searching. That Agent Porter then searched
the defendant Brooks and found an envelope in the top
band of his sock. This envelope contained 23.5 grams of
hashish.

6. That Agent Porter, pursuant to a valid and proper
search warrant, was directing a search of premises, not
generally open to the public. That his search of the named
premises and the person of defendant Fuller had failed to
produce the object of the search. That the object of the
search could be concealed upon a person. That Glenn
Brooks was present at 5700 Comstock Court at the time of
Agent Porter’s entry.

Based on these findings, the court concluded that the search of
the defendant “did not violate the provisions of the United
States Constitution nor any other rights of the defendant
Brooks and was in compliance with the provisions of North
Carolina General Statutes 15A-256” and denied defendant’s
motion. Defendant thereafter entered a plea of guilty to felo-
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nious possession hashish [G.S. § 90-95(a)(3)], and from a judg-
ment entered thereon imposing a prison sentence of “not less
than Three Years nor more than Three Years,” defendant
appealed pursuant to G.S. § 15A-979(Db).

Attorney General Edmisten, by Assistant Attorney General
Robert R. Reilly, for the State.

Assistant Public Defender William L. Livesay, for the
defendant appellant.

HEDRICK, Judge.

The sole question presented by this appeal is whether the
court erred in denying defendant’s motion to suppress.

G.S. § 15A-256 provides:

An officer executing a warrant directing a search of prem-
ises not generally open to the public or of a vehicle other
than a common carrier may detain any person present for
such time as is reasonably necessary to execute the war-
rant. If the search of such premises or vehicle and of any
persons designated as objects of the search in the warrant
fails to produce the items named in the warrant, the officer
may then search any person present at the time of the
officer’s entry to the extent reasonably necessary to find
property particularly described in the warrant which may
be concealed upon the person, but no property of a different
type from that particularly described in the warrant may
be seized or may be the basis for prosecution of any person
so searched. For the purpose of this section, all controlled
substances are the same type of property.

[1] Defendant first contends that the trial judge erroneously
concluded that the search of defendant complied with the re-
quirements of G.S. § 15A-256. We do not agree. Under the cited
statute, if a search of the premises described in a valid search
warrant fails to produce the items named in the warrant, offi-
cers may then conduct a search of a person, whether named in
the warrant or not, who is on the premises at the time of the
officer’s entry thereon. Such a search is limited, however, to
“the extent reasonably necessary” to find the property particu-
larly described in the warrant, or, in the case of a search war-
rant for a controlled substance, any controlled substance. The
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search is also limited to items that could be concealed upon the
person.

Inthe present case, the court’s findings in its order denying
defendant’s motion to suppress indicate that after receiving
reliable information as to the availability for sale of one hun-
dred grams of hashish at a private residence, Agent Porter and
other officers obtained a warrant, the validity of which is not
questioned, authorizing a search of that residence for the hash-
ish. The findings also show that upon arriving at the residence,
the officers served the warrant and began a search of the prem-
ises, which ultimately turned up approximately 98 grams of
hashish, but none of the hashish found was in a form which
would indicate it was ready for sale. The findings further dem-
onstrate that since the object of the search, ready-to-sell
hashish, had not been discovered, and since the object of the
search could be concealed upon the person of those who were at
the residence when the officers entered, the officers decided
that defendant, who was at the residence at the time of entry,
should be searched for the hashish. The findings then indicate
that a search of defendant turned up 23.5 grams of hashish that
had been hidden in the top band of the defendant’s sock.

The court’s findings, not challenged by defendant, are con-
clusive on appeal if they are supported by competent evidence
in the record, State v. Prevette, 43 N.C. App. 450, 259 S.E. 2d 595
(1979), disc, rev. denied and appeal dismissed, 299 N.C. 124, 261
S.E. 2d. 925 (1980), and the record in this case contains ample
competent evidence which supports the findings made by the
trial judge. The findings are thus conclusive, and, in turn,
obviously support the court’s conclusion that the search of
defendant met the requirements of G.S. § 15A-256. Defendant’s
contention is therefore without merit.

[2] Defendant next contends that even if the search of defend-
ant compiled with G.S. §15A-256, the search was nevertheless
unconstitutional. Citing Ybarra v. Illinots, 444 U.S. 85,62 L. Ed.
2d 238, 100 S. Ct. 338 (1979), defendant argues that the Fourth
Amendment prohibition against unreasonable searches and
seizures requires that probable cause to search be “particular-
ized” to the individual to be searched, and since the search
warrant in the present case referred only to the premises at
5700 Comstock Court, and not any person present, probable
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cause ‘“particularized” to defendant was therefore lacking. We
cannot agree.

In Ybarra v. Illinois, supra, the United States Supreme
Court (Stewart, J.) stated as follows:

It is true that the police possessed a warrant based on
probable cause to search the tavern in which Ybarra hap-
pened to be at the time the warrant was executed [footnote
omitted]. But, a person’s mere propinquity to others inde-
pendently suspected of criminal activity does not, without
more, give rise to probable cause to search that person.
Sibron v. New York, 392 U.S. 40, 62-63. Where the standard
1s probable cause, a search or seizure of a person must be
supported by probable cause particularized with respect to
that person. This requirement cannot be undercut or
avoided by simply pointing to the fact that coincidentally
there exists probable cause to search or seize another or to
search the premises where the person may happen to be.
The Fourth and Fourteenth Amendments protect the
“legitimate expectations of privacy” of persons, not places.
[citations omitted]

Id. at 91, 62 L. Ed. 2d at 245, 100 S. Ct. at 342.

The Ybarra Court emphasized that none of the circum-
stances present would have suggested to the police that Ybarra
was somehow connected with the criminal activity to which the
search warrant was addressed, and therefore no probable cause
to search Ybarra existed. The circumstances in the instant
case, however, were quite different. The record indicates that
Agent Porter had received reliable information that two men, a
black male and a white male, had one hundred grams of hashish
for sale at a particular private residence. The sale was to take
place on the evening of 17 December 1979. The officers went to
the residence that evening with a search warrant to search the
premises, but the search failed to turn up any hashish that was
ready for sale. Since the officers knew that ready-to-sell hash-
ish was supposed to be at the residence at that time, and since
such hashish could easily be concealed upon the person of those
present, the officers had reason to believe that defendant, a
white male, might have the ready-to-sell hashish on his person.
In our view, therefore, the officers had probable cause, “partic-
ularized” with respect to defendant, to search defendant.
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Moreover, the limited search of persons on the premises
allowed by G.S. § 15A-256 has previously been held constitution-
al. In State v. Watlington, 30 N.C. App. 101, 226 S.E. 2d 186, cert.
denied and appeal dismissed, 290 N.C. 666,228 S.E. 2d 457 (1976),
this Court, per Judge Arnold, stated:

Only those searches and seizures that are unreason-
able are prohibited by the Fourth Amendment. Where
police officers have a warrant authorizing the search of a
vehicle or premises it is reasonable to permit a search of
persons found in the vehicle or on the premises, within the
restrictions of G.S. § 15A-256, to prevent those persons from
concealing the contraband subject matter described in the
search warrant.

Id., at 103,226 S.E. 2d at 188. We do not believe that the decision
in State v. Watlington, supra, is in any way adversely affected
by the above-cited rule from Ybarra v. Illinois, supra. Probable
cause “particularized” to those present on the premises being
searched can be clearly inferred from the circumstances under
which the limited search pursuant to G.8. § 15A-256 is autho-
rized: Police officers have reason to believe that criminal activ-
ity has been oris occuring on the premises, the search pursuant
to the warrant fails to uncover any evidence of such activity,
and such evidence of the criminal activity could be concealed
upon the person of those present at the time of the officer’s
entry.

We are therefore of the opinion that the search conducted in
the present case was constitutional, and defendant’s conten-
tion is without merit.

The trial court’s order denying defendant’s motion to sup-
press is

Affirmed.

Judges MarTiN (Robert M.) and CLaRrk concur.
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STATE OF NORTH CAROLINA v. MELVIN BERRY

No. 8029SC871
(Filed 3 March 1981)

1. Criminal Law § 91— statutory right to speedy trial not denied

Defendant’s right to a speedy trial as provided by G.S. 15A-701 was not
violated, though defendant was indicted on 5 December 1979 and tried more
than 120 days later during the April 1980 session of criminal court in
McDowell County, since McDowell County is a county where, due to the
limited number of court sessions scheduled for the county, the time limita-
tions of G.S. 15A-701 cannot reasonably be met; therefore, pursuant to G.S.
15A-701(b)(8), the 120-day requirement for trial did not apply to defendant’s
trial.

2. Criminal Law § 91.8— motion for continuance — timeliness

There was no merit to defendant’s contention that the trial court’s
denial of his oral motion for a continuance constituted an abuse of the trial
judge’s discretion and denied him due process of law and the effective assist-
ance of counsel, since defendant’s motion was not timely made; defendant’s
counsel was appointed before the time written notice of continuance was
required to have been filed and the attorney had spoken with defendant; and
defendant had vigorously represented himself before asking, just seven
days before his trial, that counsel be appointed and at no time requested a
continuance.

3. Bills of Discovery § 6— opportunity to conduct discovery not denied

There was no merit to defendant’s contention that the trial judge’s
denial of the opportunity to conduct discovery after counsel was appointed
violated G.S. 15A-902, since that statute did not guarantee defense counsel
at least ten days after he was appointed in which to conduct discovery, but
instead gave defendant the right to seek discovery not later than the tenth
day after appointment of counsel; defendant did this during his vigorous
representation of himself; and defendant therefore could not argue that,
since the State did not comply with the statutory discovery procedure, he
had ten more days to conduct discovery.

4. Criminal Law § 98— trial in prison clothes

There was no merit to defendant’s contention that the trial court erred
by permitting defendant, over objection, to be tried in the uniform of a
prisoner, where the record showed that defendant was dressed in green
pants, tennis shoes, white socks and a T-shirt; there was no showing by
defendant that he was required by his jailers to appear in prison garb in
violation of G.S. 15-176; and there was no affirmative showing that defend-
ant was in fact dressed in a prison uniform.

5. Criminal Law § 99.2— affirmative defenses — judge’s question not prejudicial
There was no merit to defendant’s contention that the trial judge erred

by asking defense counsel in the presence of the jury whether there were any
affirmative defenses of which counsel wished the judge to inform the jury,
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since the trial judge merely insured that defendant exercised his opportu-
nity to bring forward any affirmative defense he might have.

ArpEAL by defendant from Seay, Judge. Judgment entered
17 April 1980 in Superior Court, McDowrrL County. Heard in
the Court of Appeals 3 February 1981.

On 4 September 1979, several inmates confined at the
McDowell County Unit of the Department of Correction over-
whelmed their guards and escaped. The State’s evidence shows
that defendant was among those inmates involved.

Prison guard Ronnie Harvey testified for the State that on
the day of the escape he was waiting at the door of a segregation
unit for some other guards when he saw defendant and another
inmate rush up to the door. Harvey testified that Berry pointed
a revolver at him through the bars and forced him to open the
door. Berry then forced the guard up a hall to an area between
two dormitories where Berry ordered him to lie down on the
floor. Harvey testifield that defendant took his watch and bill-
fold and other inmates took his uniform. Defendant was
apprehended fifteen hours after the escape, still dressed in his
prison clothes, with no weapon, money or watch in his posses-
sion.

Defendant testified that although he escaped, he had
nothing to dowith kidnapping Harvey. A fellow inmate testified
that he saw defendant escape, but never saw him in possession
of a weapon.

The jury found defendant guilty of the felony of kidnap-
ping, and the judge imposed an active sentence of twenty-five
years to begin at the expiration of a two-year sentence for
escape imposed in a prior trial. Defendant appeals.

Attorney General Edmisten, by Deputy Attorney General
William W, Melvin and Associate Attorney Jane P. Gray, for the
State.

Goldsmith & Goldsmith, by C. Frank Goldsmith Jr., for
defendant appellant.

HILL, Judge.

Defendant argues in his first assignment of error that his
trial, more than 120 days after his indictment, violated his
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statutory and constitutional rights to a speedy trial. We note
that defendant has not presented any authority for or dis-
cussed the basis of his assignment on constitutional grounds.
Thus, we deem any assignments concerning defendant’s Sixth
Amendment right to a speedy trial to be abandoned. App. R.
28(a); Love v. Pressley, 34 N.C. App. 503, 514, 239 S.E. 2d 574
(1977), disc. rev. denied 294 N.C. 441 (1978).

[1] Was defendant’s statutory right to a speedy trial, as pro-
vided by G.S. 15A-701, violated? We hold that it was not.

Defendant was indicted on 5 December 1979 and tried more
than 120 days later during the April 1980 session of criminal
court in McDowell County. Two weeks of criminal court were
scheduled in December 1979. One session began the week
defendant was indicted; the other began 17 December but
apparently did not run the full week. Another week of criminal
court was scheduled for 14 January, but transferred to Ruther-
ford County by order of the Chief Justice. No other sessions of
criminal court were scheduled for McDowell County until the
session during which defendant was tried.

We find that McDowell County is a county where, due to the
limited number of court sessions scheduled for the county, the
time limitations of G.S. 15A-701 cannot reasonably be met.
Therefore, pursuant to G.S. 156A-701(b)(8), we hold that the 120-
day requirement does not apply to defendant’s trial. It is
irrelevant that the defendant was not tried during the second
week of December and that the term of court in January was
transferred. Defendant has made no showing that he was
ready, willing and able to go to court at those times and thus has
not shown that the delay in his trial was occasioned by any-
thing other than the venue of defendant’s case being within a
county with a limited number of court sessions. Defendant’s
first assignment of error is without merit and overruled.

[2] Defendant assigns as error the trial judge’s denial of his
oral motion for a continuance. Defendant contends that the
denial constituted an abuse of the trial judge’s discretion and
denied him due process of law and the effective assistance of
counsel.

We note initially that defendant’s motion was not timely
made.
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G.S. 15A-952(c) provides that where, as here, arraignment
is to be held at the session for which trial is calendared, a
motion to continue ‘must be filed on or before five o’clock
P.M. on the Wednesday prior to the session when trial of the
case begins.’ In such case the motion must be in writing,
stating the grounds therefor and the relief sought. G.S.
15A-951(a). By waiting until the session for which his trial
was calendared and then making an oral motion to con-
tinue, defendant failed to comply with these statutes.
Defendant’s failure to make a timely motion [is] in itself
sufficient basis for its denial.

State v. Evans, 40 N.C. App. 390, 391, 253 S.E. 2d 35 (1979). The
record shows that defendant’s counsel was appointed before
the time written notice of continuance was required to have
been filed and that he had spoken with his client. Furthermore,
the record shows that defendant had vigorously represented
himself before asking, just seven days before his trial, that
counsel be appointed and at no time requested a continuance.
Defendant’s assignment of error is without merit and over-
ruled.

[3] Defendant contends in his third assignment of error that
the trial judge’s denial of the opportunity to conduct discovery
after counsel was appointed violated G.S. 15A-902. We do not
agree.

G.S. 15A-902 governs discovery procedures in a criminal
trial. The statute provides that a party must first request in
writing that the other party voluntarily comply with the discov-
ery request. Defendant in the case sub judice made such a
request on 19 December 1979. The district attorney’s office
received the request on 3 January 1980, but failed to comply
with defendant’s request.

G.S. 15A-902(a) further provides that “upon the passage of
seven days following the receipt of the request without re-
sponse’” the defendant may file a motion to compel discovery.
This the defendant did pro se on 27 March 1980. Apparently the
superior court took no action on defendant’s motion because the
trial judge was not even aware the motion was in his file when
defendant’s case came to trial. Nevertheless, pursuant to G.S.
15A-910, discovery was ordered at trial before any witnesses
were called.
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Itisnot, however, the dilatoriness of the district attorney of
which defendant complains in his third assignment of error.
Defendant is contending that G.S. 15A-902(d) should be inter-
preted to mean that, under the facts of this case, defense coun-
sel was guaranteed at least ten days after he was appointed in
which to conduct discovery. The subsection reads in pertinent
part that:

If a defendant is not represented by counsel . .., he may as
a matter of right request voluntary discovery from the
State under subsection (a) above not later than the tenth
working day after

(1) The defendant’s consent to be tried upon a bill of in-
formation, or the service of notice upon him that a true
bill of indictment has been found by the grand jury, or

(2) The appointment of counsel — whichever 1s later.
(Emphasis added.)

Itisclearthat G.S. 15A-902(d) does not give defense counsel
rights. The subsection gives the defendant the right to seek
discovery not later than the tenth day after the appointment of
counsel. This the defendant did during his vigorous representa-
tion of himself. Defendant cannot now argue that since the
State did not comply with the discovery procedure he has ten
more days. Defendant, like all defendants, is restricted to seek-
ing those sanctions set forth in G.S. 15A-910 and applied by the
trial judge in this case. Defendant’s assignment of error is
without merit and overruled.

[4] Defendant argues in his fourth assignment of error that
the trial court erred by permitting defendant, over objection, to
be tried in the uniform of a prisoner. The record shows that
defendant was dressed in green pants, tennis shoes, white socks
and a white T-shirt. It is possible to conclude from the record
that all other prisoners who had appeared before the jury that
week with regard to the prison break had been dressed in the
same manner as was defendant.

Defendant has made much the same argument as was un-
successfully made in State v. Westry, 15 N.C. App. 1,12, 189 S.E.
2d 618, cert. denied 281 N.C. 763 (1972). In Westry the Court
pointed out that G.S. 15-176 is not as broad as defendant in that
case contended. The statute provides that while it is unlawful



102 COURT OF APPEALS (61

State v. Berry

for any sheriff, jailer or other officer to require a prisoner to
appear in court for trial dressed in the uniform of a prisoner, it
is not necessarily unlawful for a prisoner to so appear. The
statute provides only that no person charged with a criminal
offense shall be tried while in the uniform of a prisoner “by or
under the direction and requirement of any sheriff, jailer or
other officer ... ”

In the instant case, there has been no showing by defend-
ant that he was required by his jailers to appear in prison garb.
Infact, just as in Westry, there has been no affirmative showing
that defendant was in fact dressed in a prison uniform. Defend-
ant’s assignment of error is without merit and is overruled.

[6] Defendant contends in his fifth assignment of error that
the trial court erred when the judge asked defense counsel in
the presence of the jury whether there were any affirmative
defenses of which counsel wished the judge to inform the jury.
Defendant contends that such a question, when there was no
affirmative defense, cannot help but tend to prejudice the jury
at the very outset of the case.

G.S. 15A-1213 requires the trial judge, prior to selection of
jurors, to briefly inform the prospective jurors of several
things, one of which is “any affirmative defense of which the
defendant has given pretrial notice as required by Article 52,
Motions Practice.” Defendant had not given any pretrial notice
of an affirmative defense, which failure constituted a waiver,
but the trial judge is empowered by Article 52 to grant relief
from such a waiver. Thus, we hold that the trial judge did not
err when he merely insured that defendant exercised his oppor-
tunity to bring forward any affirmative defense he might have.
Defendant’s assignment of error is without merit and is over-
ruled.

We have carefully examined defendant’s remaining assign-
ments of error, find them tobe without merit and overrule each
one. In the trial of defendant’s case we find

No Error.

Judges ArnoLp and WELLS concur.
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CLEVE G. HARRIS anp wirg, JUDITH S. HARRIS v. C. ROGER HARRIS,
SHIRLEY T. HARRIS, anp J.H. McCORMICK anp wire, MILDRED C.
McCORMICK

No. 8017SC639
(Filed 3 March 1981)

1. Partition § 6— partition proceeding — effect of tobacco allotment — testimony by
cotenant
In this proceeding to determine whether land should be partitioned in
kind or by sale, a cotenant had sufficient familiarity with the property and
with tobacco allotment procedures to permit him to state an opinion as to
whether the apportionment of a tobacco allotment among the individual
tracts would increase or decrease the value of the entire property where the
cotenant testified that he was a farmer familiar with tobacco allotment
apportionment and had recently helped with such a procedure, the cotenant
stated he had managed these particular tracts as well as other farmland,
and the cotenant described the physical nature of the land, its improve-
ments, and its uses.

2. Partition § 6— partition by sale rather than in kind - sufficiency of evidence

In a partition proceeding in which the court concluded that the tracts of
land in question should be partitioned by sale rather than in kind, the
evidence supported findings by the court concerning a purchase money deed
of trust on the entire property which could not be prepaid, the dissimilarity
of the nature, location and condition of the tracts, the lack of balance among
their uses, the presence of a cemetery and access road on one tract, and the
tobacco allotment on the tracts.

3. Partition § 6.1- partition by sale — court’s use of “prejudice” rather than
“injury”

The trial court’s use of the term “prejudice” rather than “injury” in
determining that land should be sold rather than partitioned in kind did not
render the court’s order invalid, since “prejudice” was not tantamount to
mere “inconvenience.”

AppeAL by respondent Shirley T. Harris from Riddle, Judge.
Judgment entered 14 February 1980 in Superior Court, SURRY
County. Heard in the Court of Appeals 16 January 1981.

This case arises out of a special proceeding petition seeking
partition by sale of property held by tenants in common.

Petitioner Cleve G. Harris owns a 50 percent undivided
interest in six tracts of land in Surry County. His wife, Judith S.
Harris, is a party only by virtue of her contingent marital
interest in the property. Respondent C. Roger Harris owns a
31-Y4 percent undivided interest, and respondent Shirley T.
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Harris, former wife of C, Roger Harris, owns an 18-3 percent
undivided interest in the property. Respondents J.H. and Mil-
dred C. McCormick are holders of a note and deed of trust
securing an indebtedness on all the land.

Petitioners seek to have the property sold for purpose of
division, alleging that the best interests of all the parties would
be served thereby. Respondent Shirley T. Harris filed an
answer denying that the property could net be divided in kind
and sought to have commissioners appointed to apportion the
property.

The deed of trust provides for payments to be made annual-
ly on the note, ending in 1985. It further provides: “This note
cannot be paid before the due dates.” In their answer, the
McCormicks prayed that the property be sold subject to their
deed of trust, and petitioners replied with a prayer to the same
effect.

The matter was heard by the clerk of the superior court of
Surry County, who ordered that the property be sold at public
auction. Shirley T. Harris and the McCormicks appealed to the
superior court.

At the hearing the parties stipulated that the only issue
was whether the land should be partitioned in kind or sold for
the purpose of division. Only petitioner Cleve G. Harris pre-
sented evidence. The court entered findings of fact and conclu-
sions of law. From the court’s order that the property be sold at
public auction, subject to the deed of trust, respondent Shirley
T. Harris appeals.

Gardner, Gardner,Johnson & Etringer, by Gus L. Donnelly,
for petitioner appellees.

Hatfield and Allman, by James W. Armentrout, for respon-
dent appellant.

MARTIN (Harry C.), Judge.

[1]1 Appellant first contends that the trial court erred in allow-
ing Cleve G. Harris to testify, over objection, as to his opinion of
whether the apportionment of the tobacco allotment among the
individual tracts would increase or decrease the value of the
entire property. She argues that the witness was not qualified
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as an expert and that his opinion had no probative value or
proper foundation.

Any witness, not necessarily an expert, may give his opin-
ion of the value of specific real property if he has knowledge
gained from experience, information, and observation. 1 Stans-
bury’s N.C. Evidence § 128 (Brandis rev. 1973). Cleve Harris
testified that he was a farmer familiar with tobacco allotment
apportionment, having recently helped with such a procedure.
As a co-owner, he had managed these particular tracts, as well
as other farmland. He described the physical nature of the land,
its improvements, and its uses. We hold that he had sufficient
familiarity with the property and with allotment procedures to
form an opinion as to the effect of division.

Furthermore, the evidence was heard by the judge sitting
without a jury.

This type of hearing is different and is governed by rules of
evidence different from those followed in jury trials. The
Judge’s experience and learning enabled him to weigh and
to evaluate the testimony and to disregard that which
under strict rules would be inadmissible in a jury trial.

Cotton v. Cotton, 269 N.C. 759, 760, 153 S.E. 2d 489, 490 (1967).
Appellant would have us distinguish the Cotton case, which
affirmed an order for partition by sale under similar facts,
asserting that in the instant case there was no other evidence
to support Judge Riddle’s conclusions that some or all of the
cotenants would be prejudiced or injured by actual partition-
ing. This argument flies in the face of the record, as it is appar-
ent from the evidence and the findings of fact that the court’s
decision was based upon a variety of factors which could consti-
tute substantial injury. The assignment of error is overruled.

[2] Appellant next contends that there was insufficient evi-
dence to support the findings of fact upon which the conclusions
were based.<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>