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DONALD C. CONNOR, SR. aNnD BETTY CONNOR v. ROYAL GLOBE IN-
SURANCE COMPANY

No. 812780267
(Filed 16 February 1982)

1. Rules of Civil Procedure §§ 8, 13— failure to reply to counterclaim — admission
of material or relevant allegations
When a defendant makes a counterclaim denominated as such and the
plaintiff fails to make a reply, the material or relevant averments of the
counterclaim are deemed admitted.

2. Rules of Civil Procedure §§ 8, 13— failure to reply to counterclaim — allegations
not deemed admitted
In an action to recover under a fire insurance policy in which defendant
insurer counterclaimed for an amount it had paid to the mortgagee, plaintiffs’
failure to file a reply to the counterclaim did not constitute an admission of
allegations in the counterclaim that plaintiffs violated conditions of the policy
by burning the building, increasing the hazard and misrepresenting certain
facts so as to defeat plaintiffs’ right to recover under the policy where such
allegations were not material or necessary to defendant’s recovery because the
parties had stipulated that defendant was entitled to a credit or judgment on
its counterclaim for the amount it had paid the mortgagee regardless of any
violation of the policy by plaintiffs. G.S. 1A-1, Rule 8(d).

3. Evidence § 22.2— guilty pleas in district court— exclusion of evidence

In an action to recover under a fire insurance policy on a building used as
a private men’s club, the trial court’s exclusion of insured’s testimony on cross-
examination that he pleaded guilty in district court to operating an illegal
gambling house at the club and operating a social club without an A.B.C. per-
mit, if erroneous, was not prejudicial to defendant insurer where insured fur-
ther explained that he entered the guilty pleas in district court without an
attorney pursuant to a plea bargain agreement, that he appealed his cases for

1
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a trial de movo in the superior court because the State did not carry out its
part of the plea bargain, that he retained an attorney to represent him in the
superior court, and that all charges against him were dismissed in the superior
court.

4. Insurance § 136 — action on fire policy — sufficiency of evidence to support find-
ings

In an action to recover under a fire insurance policy in which defendant

insurer alleged that the fire was deliberately set, the evidence was sufficient

to support findings by the trial court that an S.B.I. agent saw fuel lines in the

floor but could not say where they were and that a second S.B.I. agent

. couldn’t recall seeing fuel lines in the floor but thinks he would remember
them if they were there.

APPEAL by defendant from Howell, Judge. Judgment entered
4 December 1980 in Superior Court, CLEVELAND County. Heard in
the Court of Appeals 19 October 1981.

THE PLEADINGS

Plaintiffs instituted this action to recover on a fire insurance
policy issued by the defendant. Plaintiffs alleged that a building
covered by the policy had been destroyed by fire and that the
defendant had unjustifiably refused to pay.

The defendant’s responsive pleading was styled “Answer and
Counterclaim.” Defendant’s Answer admitted issuance of the
policy and admitted fire damage to the insured building, but
denied liability. The defendant then set forth affirmative defenses
in its Answer, alleging that certain conditions of the policy were
violated in that one or both of the plaintiffs (1) deliberately
burned the building or procured someone else to burn it; (2) in-
creased the fire hazard by opening the building (a private men’s
club) to the public and allowing gambling and the sale of liquor
and drugs on the premises; and (3) willfully concealed or
misrepresented material facts with respect to the management of
the building, the activities carried on in the building, and the
origin of the fire. Finally, defendant asserted as a defense its
claim for a setoff of $19,573.66, an amount paid by the defendant
to the plaintiffs’ mortgagee.

In its counterclaim, the defendant set forth more details con-
cerning its payment to the mortgagee, Home Savings and Loan
Association. After re-alleging that the plaintiffs had violated the
conditions of the policy by burning the building, by increasing the
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hazard, and by willfully misrepresenting material facts, defendant
alleged that it had paid the outstanding balance of $19,573.66 to
Home Savings and Loan Association pursuant to the terms of the
insurance policy' and had received a subrogation receipt, and that
defendant was subrogated to the rights of Home Savings and
Loan Association and was entitled to recover $19,573.66 from the
plaintiffs. The plaintiffs filed no reply to this counterclaim. De-
fendant subsequently moved for entry of default and default judg-
ment based upon the plaintiffs’ failure to reply, but no ruling was
entered on this motion prior to the trial.

EVIDENCE AT TRIAL

The case was tried without a jury. Mr. Connor testified that
he owned the building in Gaston County that was insured by the
defendant; that the building was leased to Elijah Teal of
Charlotte and was operated by Teal as a social club known as the
Kings Mountain Men’s Club (Club); that he received $600 rent per
month plus the profits from certain “game machines” that were
on the premises; that the building and its contents were complete-
ly destroyed by fire during the early morning hours of 6 April
1979; and that the building had been raided by law enforcement
officers on the night of 5 April 1979 about three or four hours
before the fire. Mr. Connor admitted that he was quite frequently
at the Club on Friday and Saturday nights, but he denied having
anything to do with the operation of the club and denied being
aware of any gambling, liquor sales or drug sales on the premises.

Plaintiffs also presented evidence that before the fire the
value of the building was approximately $150,000 and the value of

1. The insurance policy provides:

Whenever the company shall pay the mortgagee (or trustee) any sum for loss
under this policy, and shall claim that, as to the mortgagor or owner, no
liability therefor existed, the Company shall to the extent of such payment, be
thereupon legally subrogated to all the rights of the party to whom such pay-
ment shall be made, under all securities held as collateral to the mortgage
debt, or may at its option pay to the mortgagee (or trustee) the whole prin-
cipal due or to grow due on the mortgage, with interest accrued and shall
thereupon receive a full assignment and transfer of the mortgage and of all
such other securities; but no subrogation shall impair the right of the mort-
gagee {or trustee) to recover the full amount of said mortgagee's {or trustee’s)
claim. [Emphasis added.]
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its contents was $57,283. The building was insured for $80,000.
The personal property was insured for $25,000.

For defendant, a State Bureau of Investigation (S.B.I.) agent
testified that he went to the Club six or seven times during
February and March 1979 in an undercover capacity; that he saw
Mr. Connor inside the Club at the entrance on each occasion; and
that he observed gambling, the serving of alcohol, and drug trans-
actions inside the Club. Defendant then called as witnesses three
other S.B.I. agents who participated in an investigation of the
fire. Their testimony tended to show that five samples were
taken from the floor of the building, that chemical analysis re-
vealed the samples to contain “a petroleum distillate in the boil-
ing point range of number two fuel oil or heating oil,” and that
some of the cement floor of the building revealed spalling which
indicated that intense heat had been concentrated there. In the
opinion of one S.B.I. agent the fire at the building “had been set.”
The defendant also formally introduced certain allegations in its
counterclaim.

JUDGMENT

Following the presentation of evidence, the trial court
entered judgment, finding facts and drawing conclusions of law.
The trial court ruled that the defendant did not prove that the
fire had been deliberately set or that the plaintiffs violated any of
the policy conditions. The trial court awarded plaintiffs $25,000
for the personal property loss and $80,000 for the building,
diminished by $19,573.66, the amount of defendant’s counterclaim.

Jones, Hewson & Woolard, by R. G. Spratt III, and H. C.
Hewson, for defendant appellant.

Horn, West & Horn, by J. A. West, for plaintiff appellees.

BECTON, Judge.
I

The principal issue on this appeal concerns the effect of the
plaintiffs’ failure to file a reply to the defendant’s counterclaim.
G.S. 1A-1, Rule 8(d) provides, “Averments in a pleading to which a
responsive pleading is required, other than those as to the
amount of damage, are admitted when not denied in the respon-
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sive pleading. Averments in a pleading to which no responsive
pleading is required or permitted shall be taken as denied or
avoided.” G.S. 1A-1, Rule 7(a) provides that “[t]here shallbe . . . a
reply to a counterclaim denominated as such. .. .”

According to defendant, one paragraph of the counterclaim—
the one that alleges that the plaintiffs violated the conditions of
the policy by burning the building, by increasing the hazard, and
by willfully misrepresenting material facts—inecludes allegations

which, if taken as admitted, would defeat the plaintiffs’ right to
recover on the policy.

The trial court refused to take this paragraph as admitted,
and we agree with the trial court. Before setting forth the bases
for our decision, we issue this caveat: Litigants should comply
strictly with our Rules. Because, and only because, we find that
defendant was entitled to recover the $19,573.66 it paid the mort-
gagee without reference to the counterclaim do we uphold the
trial court.

Significantly, our Supreme Court in Exum v. Boyles, 272 N.C.
567, 579, 158 S.E. 2d 845, 855 (1968) said:

[ijt would be exceedingly technical to hold that, though the

complaint . . . alleged facts giving rise to the doctrine of the
last clear chance, the plaintiff may not receive the benefit of
the doctrine . . . merely because . . . facts were alleged in

the complaint rather than in a reply.

Indeed, because of our “general policy of proceeding to the merits
of an action,” Johnson v. Johnson, 14 N.C. App. 40, 43, 187 S.E. 24
420, 422 (1972), when to do so would not violate the letter or spirit
of our Rules, this Court has refused to adhere strictly to Rule 8(d)
in the context of a plaintiff's failure to file a reply to a
counterclaim in at least two cases.

In Eubanks v. Insurance Co., 44 N.C. App. 224, 261 S.E. 2d 28
(1979), disc. review denied 299 N.C. 735, 267 S.E. 2d 661 (1980), we
concluded that Rule 8(d) did not apply since the defendant had not
filed a true counterclaim. “In its answer defendant captioned its
allegations of false representations a ‘counterclaim.’
However, we conclude that, in effect, defendant did nothing more
than raise an affirmative defense to plaintiff’s cause of action to
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which a reply was neither required nor permitted by G.S. 1A-1,
Rule 7(a).” Id. at 229, 261 S.E. 2d at 31.

In Johnson v. Johnson, the trial court allowed the plaintiff to
present evidence in defense of the defendant’s counterclaim and
then allowed the plaintiff to file a late reply conforming to the
evidence already presented. This Court held “that the trial court
was within its discretion in admitting plaintiff’s evidence and
allowing plaintiff to file a reply.” 14 N.C. App. at 43, 187 S.E. 2d
at 422. See also Dyotherm Corp. v. Turbo Machine Co., 238 F.
Supp. 119, 39 F. R. D. 370 (E. D. Pa. 1966).

[11 Rule 8(d) of the Federal Rules of Civil Procedure is identical
to our 8(d), and commentators on the federal rules suggest one
limitation upon the scope of Rule 8(d) which is not specified in the
Rule. Professors Wright and Miller, in discussing the limits of
Rule 8(d), write, “[a]n additional exception probably can be implied
to the effect that Rule 8(d) only applies to ‘material’ or ‘relevant’
averments.” 5 Wright and Miller, Federal Practice and Procedure:
Civil § 1279, p. 354-355. We subscribe to that view, and we state
the controlling proposition in this State clearly and succinctly:
when a defendant makes a counterclaim denominated as such and
the plaintiff fails to make a reply, the material or relevant
averments of the counterclaim are deemed admitted.

[2] We hold that the averments in the counterclaim filed by
defendant in this case were neither “material or relevant” nor
essential in order for defendant to recover the $19,573.66 it paid
the mortgagee. Our reasoning follows.

This case was tried before a judge sitting as a jury. We are
required to give deference to the trier of fact. In this context, the
statements made before the presentation of evidence become
significant. Presumably, Mr. Spratt, as counsel for the defendant,
began the following colloquy, since it was he who answered the
court’s question:”

“The final motion—the motion for entry of default and
default judgment—1I would say we would defer discussion of
it at this time unless you would prefer to go ahead.

2. Who began the colloquy is not as significant as what was said.
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“THE COURT: With respect to what?
“MR. SPRATT: The counterclaim in the case, Your Honor.

“THE COURT: All right.

“MR. HORN: Please the Court, it is my contention that the
answer to the first—my issue in this case —against me —that
the counterclaim’s automatically in your behalf, is that cor-
rect?

“MR. SPRATT: That’s what you told me.

“MR. HORN: And that’s the way I see it, and it’s based on the
fact that under the insuranee policy, they paid to the savings
and loan association some $19,000. We're not entitled to
recover on the primary. suit, so it’s automatic that they
recover that from the defendants—the plaintiffs, and that’s
the matter in that suit.

“THE COURT: All right, and how many witnesses do you an-
ticipate?

People are often surprised when they see what they have said in
print. One could conclude, reading the colloquy set out above, that
Mr. Horn was suggesting that the plaintiffs were not entitled to
recover on their claims, and that the defendant was automatically
entitled to recover from the plaintiffs. That would be no more a
strained interpretation than the one which follows with our addi-
tion of the bracketed portions:

“Please the Court, it is my contention that [if] the answer to
the first—[issue in my case] . . . [is] against me—[then] the
counterclaim [is] automatically in ... [the defendant’s]
behalf].] [I]s that correct?

“[If] we're not entitled to recover on the primary suit, [then]
it’s automatic that they [the defendant) recover . . . from . . .
the plaintiffs. . . .”

From the foregoing, two things seem immediately apparent. First,
defendant did not aggressively or vigorously pursue at trial what
has now become the focal point of its appeal—the plaintiffs’
failure to file a reply. The parties agreed to “defer discussion” of
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the matter. Indeed, the trial proceeded with defendant seeking
primarily to establish a valid, meritorious defense. Scant
reference was made to plaintiffs’ failure to file a reply. Second,
although Mr. Horn made a stipulation in rather confusing
language, the fact that Mr. Spratt said “[t]hat’s what you told
me,” and the fact that the court proceeded suggest that the court
and the attorneys on both sides knew that Mr. Horn meant the
following:

Either way the main case goes, the insurance company is en-
titled either to a credit or a judgment on its counterclaim for
the amount it paid to the mortgagee, because if the plaintiff
recovers, the insurance company is entitled to an offset for
the amount paid to the mortgagee and if the plaintiff does
not recover, the insurance company is entitled to a judgment
against plaintiff for the amount it paid the mortgagee.

The fact that the Court ultimately awarded plaintiffs $105,000.00,
the full amount of the policy, diminished by $19,573.66, the
amount of defendant’s counterclaim, supports this construction.
Had the court not allowed the offset, defendant would have paid
$19,573.66 more than it contracted to do.

A review of the allegations and the prayer for relief in the
Answer and Counterclaim is necessary. After setting forth
general allegations denying liability because plaintiffs had violat-
ed conditions of the policy, defendant set forth its affirmative
defenses, to wit: A Third Defense that plaintiffs deliberately
burned their property or caused it to be burned; a Fourth
Defense that plaintiffs maliciously burned the building with the
intent to defraud the defendant; a Fifth Defense that plaintiffs in-
creased the hazard by permitting the sale of intoxicating
beverages on the premises, allowed gambling, cooking, and sale of
drugs, and did not restrict the club to members only; and a Sixth
Defense that plaintiffs willfully concealed or misrepresented
material facts and circumstances concerning the insurance.

After setting forth its affirmative defenses, the defendant, in
a section of its answer styled “Counterclaim,” re-alleged, in a
single paragraph and in summary fashion, the separate allega-
tions contained in its Third, Fourth, Fifth and Sixth Defenses.
After setting forth the basis of its counterclaim in eleven
numbered paragraphs, defendant in Paragraph Twelve stated,
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“As a result of the violations of the conditions of the . . . policy
by the plaintiffs, as hereinbefore set forth, the defendant is en-
titled to recover from the plaintiff the sum of $19,573.66.”

Immediately following Paragraph Twelve of the counterclaim
is the prayer for relief, which states:

WHEREFORE, the Defendant, having answered the complaint
of the plaintiffs, prays that:

1. The plaintiffs have and recover nothing of it, and that the
plaintiffs’ complaint be dismissed; and

2. It have and recover of the plaintiffs on its counterclaim
the sum of $19,573.66. . . .

In view of Paragraph Twelve of the counterclaim and the
limited prayer for relief relating to the counterclaim, we cannot
say that the trial court abused its discretion by concluding that
the allegations in Paragraph Eight of the counterclaim were not
necessary to grant defendant the relief it sought—$19,5673.66. As
we indicated, plaintiffs had already stipulated in open court that
defendant was entitled, in all events, to recover that amount, and
the defendant acknowledged as much in the colloquy between the
court and the attorneys for both parties. Moreover, defendant had
taken this position in its Answer. In its Seventh Defense, defend-
ant said:

In the event that the defendant is liable to the plaintiff,
which is denied, then the defendant is entitled to a set-off or
credit of $19,573.66, which the defendant has paid to the
plaintiffs’ mortgagee, Home Savings and Loan Association,
under the policy number YN 35-66-37, said payment being re-
quired under the policy regardless of any violations of the
policy conditions by the plaintiffs. [Emphasis added.]

On the peculiar facts of this case, all defendant ever sought
was $19,573.66, either by way of set-off or by way of relief on its
counterclaim. Consequently, we believe Rules 7 and 8 of the
North Carolina Rules of Civil Procedure should be considered in
their entirety.

Applying the rules to the defendant’s Answer and
Counterclaim, plaintiffs are deemed to have denied defendant’s af-
firmative defenses since the second sentence of Rule 8(d) provides
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that averments in a pleading to which no response is allowed are
deemed denied. The first sentence of Rule 8(d) provides that
averments in a pleading to which responsive pleading is required
are deemed admitted if no responsive pleading is filed. Ordinarily,
the failure to file a reply to a counterclaim would require that the
allegations in the counterclaim be admitted. However, on the
facts of this case, this rule should not apply. Here, the allegations
in defendant’s counterclaim that plaintiffs burned the building in
violation of the terms of the insurance policy were neither
material nor necessary to the defendant’s recovery. This is so
because the parties had stipulated before trial that the defendant
was entitled to a set-off or credit regardless of any violation of
the policy by the plaintiffs. In essence, the defendant’s
counterclaim was not necessary for it to recover the $19,573.66 it
paid the mortgagee. Since we view the counterclaim as adding
nothing to the defendant’s claim for the $19,573.66, we reject the
defendant’s argument that its shorthand version of its defenses,
set forth in Paragraph 8 of its counterclaim also established a
defense to plaintiffs’ claim as well. More specifically, we reject
defendant’s argument that since no reply was filed to the
counterclaim, plaintiffs admitted the allegations that they burned
their own building and that because of this admission, plaintiffs
could not collect under the terms of the policy.

In this context, we fail to see how the trial court abused its
discretion in concluding (1) that the allegations in the
counterclaim that plaintiffs violated the terms of the policy were
not necessary in order for plaintiffs to recover the $19,5673.66 it
sought in the counterclaim; and (2) that an anomaly would result
in this case, if the allegations in the counterclaim were deemed
admitted by the first sentence of Rule 8(d) while the same allega-
tions set forth as affirmative defenses are deemed denied by the
second sentence of Rule 8(d). The trial court’s position gives full
application to both sentences in Rule 8(d), and it is the only stance
that does.

II

[3] Defendant’s second assignment of error raises a point of
evidence. Mr. Connor was arrested during the 5 April 1979 raid
on the Club. During cross examination, Mr. Connor was asked
whether on 29 May 1979 he had pleaded guilty in district court to
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four counts of operating an illegal gambling house at the Club and
four counts of operating a social club without an A.B.C. permit.
Objections were sustained. The record suggests that Mr. Connor
appeared in district court without an attorney and entered guilty
pleas pursuant to a plea bargain; that he subsequently appealed
to superior court and retained an attorney to represent him; and
that all charges were dismissed in superior court. Defendant
argues that the trial judge erred by refusing to allow the 29 May
1979 guilty pleas in evidence.

“A plea of guilty on a former trial may be admitted against
the defendant as an admission. . . .” 2 Stansbury’s N.C. Evidence
§ 177 (Brandis rev. 1973) at p. 44. In Teachey v. Woolard, 16 N.C.
App. 249, 252, 191 S.E. 2d 903, 906, cert. denied 282 N.C. 430, 192
S.E. 2d 840 (1972), this Court said: [e]vidence that a defendant
entered a plea of guilty to a ecriminal charge arising out of an
automobile accident is generally admissible in a civil action for
damages arising out of the same accident, although it is not con-
clusive and may be explained. Grant v. Shadrick, 260 N.C. 674,
133 S.E. 2d 457 (1963).” See also Boone v. Fuller, 30 N.C. App.
107, 226 S.E. 2d 191 (1976). A prior plea of guilty may not be used
for any purpose when it is determined that the plea was not
knowingly and understandingly entered, State v. Alford, 274 N.C.
125, 133-34, 161 S.E. 2d 575, 581 (1968), or when the plea was
entered at a time when the defendant was denied his right to
counsel, White v. Maryland, 373 U.S. 59, 10 L.Ed. 2d 193, 83 S.Ct.
1050 (1963). No such irregularity appears with respect to Mr. Con-
nor’s guilty pleas. Mr. Connor did not deny entering the pleas
knowingly and understandingly. He explained that he decided to
appeal his cases only when the State failed to carry out its part of
the plea bargain. Mr. Connor did not show that he was denied his
right to counsel at the time of the guilty pleas. He testified that
he did not have an attorney, but he did not claim indigency, and
he, in fact, retained an attorney to represent him in superior
court. The only grounds for questioning admissibility of Mr. Con-
nor’s guilty pleas arises from his appeal for a trial de novo and
the subsequent dismissal of the charges. In 2 Stansbury’s N.C.
Evidence § 177, n. 63 we find the following:

At present, an appeal from District Court to Superior
Court entitles the criminal defendant to trial de novo even if
he pleaded guilty in District Court. “The judgment appealed
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from is completely annulled and is not thereafter available
for any purpose.” State v. Sparrow, 276 N.C. 499, 173 S.E. 2d
897 (1970), cert. denied, 403 U.S. 940. ... Clearly the
language of the Sparrow opinion prevents evidentiary use of
the guilty plea at the de movo trial, at least as substantive
evidence and very likely for impeaching defendant as a
witness. Whether evidence of the District Court plea is ad-
missible in a civil case, quaere?

In other jurisdictions, it has been held that the withdrawal of a
guilty plea and the subsequent dismissal of the charges does not
affect admissibility of the plea as an admission against interest in
a subsequent civil action involving the same facts. Vaughn v
Jonas, 31 Cal. 2d 586, 191 P. 2d 432 (1948); Morrissey v. Powell,
304 Mass. 268, 23 N.E. 2d 411 (1939); see generally 29 Am. Jur. 2d,
Evidence § 701 (1967); Annot., 18 A.L.R. 2d 1287 (1951).

Assuming that the trial court should have admitted the
evidence of Mr. Connor’s guilty pleas in this case, we can find no
prejudicial error in their exclusion. Defendant argues that the
pleas would have tended to show that Mr. Connor helped operate
the Club and that the hazard of fire was increased by the conduct
of gambling and illegal liquor sales on the premises.

Defendant also argues that Mr. Connor’s guilty pleas would
have served to impeach his credibility. However, we find the
value of the evidence to be minimal in light of Mr. Connor’s ex-
planation of his pleas and the subsequent dismissal of the charges.
This assignment of error is overruled.

I11

[41 By his final assignment of error, defendant essentially con-
tends that the following findings of fact were not supported by
the evidence:

14. That [the S.B.I. agent (Lane)] who gather [sic] samples
from the debris for analysis was unable to state where the
fuel lines hereinabove were located with respect to the
samples. .

16. That agent Hatcher of the S.B.I. examined the building,
but does not recall the fuel lines or copper tubing
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hereinabove described which was observed by [Agent Lane],
but did observe a scalding on concrete floor and obtained
samples from this area. . . .

According to the defendant, the trial court relied on this ‘“er-
roneous finding of fact in concluding that the defendant had failed
to prove that the fire had been deliberately set.” We disagree.
Relevant portions of S.B.I. Agent Lane’s cross, redirect and re-
cross examination testimony are set out below:

[CROSS EXAMINATION]

I believe the building was heated by a ceiling-type furnace. I
believe it was an oil furnace. As for whether there were cop-
per fuel lines running through the ceiling, they were all down
at that time and I saw them.

[REDIRECT EXAMINATION]

I can’t specifically recall the location of the fuel lines in the
building other than the back kitchen area where the furnace
was located. I did not see any fuel oil lines in the vicinity
where I took my samples.

[RECR0OSS EXAMINATION]

I can’t recall specifically seeing evidence that copper fuel
lines ran to the furnace in the back of the dance hall area. I'm
not going to deny they were there. As for whether I'm going
to deny where they were in that room, my answer is ‘“no.”

S.B.I. agent Hatcher, testifying for the defendant, stated:
[DIRECT EXAMINATION]

The interior of the building was completely involved by fire.
The contents were burned, the roof had burned, and fallen
into the building. The Ceiltex on the ceiling had come loose
and fallen on the floor in the dancing area of the building
where the tables were located . . . We proceeded to examine
this floor underneath the Ceiltex, and it was in this area
where Mr. Lane and I obtained samples. I do not remember
seeing any copper tubing in the area where these samples
were taken. . . .
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[CROSS EXAMINATION]

I do not recall moving any fuel lines to find the spalling
spots. If there had been any fuel lines there, I think I would
remember them.

From this testimony, the trial court, sitting as a jury, could, but
was not compelled to, have found that agent Lane saw fuel lines
in the floor but could not say where they were and that Agent
Hatcher couldn't recall seeing fuel lines in the floor but thinks he
would remember them if they were there. This assignment of er-

ror is overruled.

For the foregoing reasons, the judgment of the trial court is
Affirmed.

Chief Judge MORRIS and Judge ARNOLD concur.

WALTER HYATT, EMPLOYEE, PLAINTIFF v. WAVERLY MILLS, EMPLOYER, AND
TRAVELERS INSURANCE COMPANY, CARRIER, DEFENDANTS.

No. 8110IC781
(Filed 16 February 1982)

1. Master and Servant §§ 68, 69.1— evidence supporting finding of total disability

The Commission’s findings as to plaintiff's total disability, as these terms
are used in G.S. 97-2(9) and G.S. 97-55, were supported by the evidence. A doc-
tor's testimony that plaintiff was totally disabled as of the date of trial sup-
ported the Commission’s finding that plaintiff was permanently disabled as of
the date of his retirement 18 months earlier, and the doctor’s statement that
plaintiff was disabled for “anything except sedentary occupation in a very
clean environment” also supported the Commission’s finding as plaintiff's age,
education, training, and work experience did not suggest a reasonable proba-
bility that he could obtain employment in anything but a manual labor environ-
ment.

2. Master and Servant § 69.2— onset of non-work-related diseases following
work-related disablement—no affect in compensation

A doctor’s testimony that he had diagnosed angina in plaintiff 11 months
after plaintiff became disabled for work did not necessarily show that
plaintiff's disability was due in part to angina. The onset of non-work-related
diseases following work-related disablement does not affect in any way plain-
tiff’s entitlement to compensation as of the date of his work-related injury.
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3. Master and Servant § 68— finding plaintiff’s disability caused by occupa-
tion —supported by evidence —medical evidence sufficiently definite
Based upon a doctor’s diagnosis that plaintiff’s lung dysfunction was prob-
ably caused by exposure to cotton dust in plaintiff's employment, and his
determination that if there were other possible contributing agents or causes
such other causes could not be quantified, the Commission was justified in
finding the occupational exposure to be the sole cause of injury.

4. Master and Servant § 71— computation of “average weekly wages” —method-
ology used fair

The Commission’s methodology used in determining plaintiff's “average
weekly wages,” as that term is used in G.S. 97-2(5), was fair and just to both
parties where the Commission considered plaintiff's wages during a period
when plaintiff was able to maintain steady employment as well as the 52 week
period prior to the date of plaintiff's injury when he worked only a number of
short days due to his weakened condition.

5. Master and Servant § 95.1 —validity of appeal from Commission—no error in
denial of penalty award

The Commission did not err in denying plaintiff's motion to dismiss de-
fendant’s appeal for failure to timely perfect it and to award plaintiff addi-
tional compensation for defendants’ failure to pay plaintiff's award when due
under G.S. 97-18 where defendants filed a “notice of protective appeal” which
complied with one rule of the Commission but failed to comply with another
rule of the Commission. The Commission waived the application of the rule
with which defendants failed to comply, and the exercise of its discretion in
such matters, absent abuse, is not reviewable by the courts.

APPEAL by defendants and cross-appeal by plaintiff from In-
dustrial Commission. Opinion and award entered 23 February
1981, Heard in the Court of appeals 11 December 1981.

Plaintiff's claim for compensation for total disability due to
occupational disease (byssinosis) was allowed by Deputy Commis-
sioner Shuping. On appeal, the Full Commission adopted and af-
firmed the opinion and award. Defendants appealed from the
award. Plaintiff cross-appealed from the denial of his motion for a
ten percent increase in the award for defendants’ failure to pay
the award when due and from the Commission’s failure to dismiss
defendants’ appeal.

The evidence upon which the award was made consisted of
the testimony of plaintiff, Mr. Tom Murray, Personnel Ad-
ministrator for defendant Waverly Mills, Donald Woolfolk, M.D.
and Charles D. Williams, Jr., M.D.



16 COURT OF APPEALS [56

Hyatt v. Waverly Mills

Plaintiff testified that he was born on 15 August 1906, has no
formal education, can neither read nor write, and is not licensed
to operate a motor vehicle. Plaintiff began working in cotton mills
in 1928 or 1929 and continued in that employment on a regular
and continuing basis until he retired in 1968. During the years
between 1928-29 and 1968, plaintiff worked in an environment
containing a significant amount of cotton dust, which was at times
very dusty. In 1953, plaintiff began to notice difficulty in
breathing, fatigue, and chest pain. Plaintiff’s symptoms were
more severe at work. His symptoms gradually became more
severe until, at age 62, he voluntarily retired from work in 1968,
Plaintiff returned to work in 1976, worked for about nine months
and then quit. He again returned to work on 21 February 1978,
worked until 6 May 1978, and then stopped because his physician,
Dr. Vinson, advised him not to work anymore. Plaintiff was first
treated by Dr. Vinson in about 1963, for bronchitis and em-
physema. Plaintiff started smoking cigarettes in 1960 or 1965,
smoking between half a pack and a pack per day. He stopped
smoking in the early months of 1979.

Dr. Williams testified that he examined plaintiff and took
plaintiff's history on 29 May 1978. Dr. Williams’ examination and
test were reduced to a ten page report. In Dr. Williams’ opinion,
plaintiff is disabled for anything except sedentary occupation in a
very clean environment and plaintiff’s condition is not signficiant-
ly reversible. Dr. Williams' diagnoses were that plaintiff had
pulmonary emphysema, chronic bronchitis, byssinosis, generalized
arteriosclerosis, suspected chronic prostatitis, obesity, post-
operative bilateral inguinal herniorrhaphy, and possible diabetes
mellitus. Plaintiff’'s lung condition is his primary problem and the
primary reason for his diability. It was Dr. Williams’ opinion that
plaintiff's lung problems were probably caused by exposure to
cotton dust. Dr. Wiliams stated that plaintiff's lung problems
could or might have been causally related to cigarette smoking,
but it was not possible to quantitate the relative contribution of
the smoking and cotton dust factors.

Dr. Woolfolk first saw plaintiff in April of 1979, when he
hospitalized plaintiff for unstable angina. Dr. Woolfolk also took
plaintiff’s history and examined him in relation to plaintiff's lung
problems. Dr. Woolfolk stated that plaintiff was disabled to
engage in work for gainful wages; that plaintiff's chronic lung
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disease could have resulted in plaintiff’s disability; that plaintiff's
lung disease could be either byssinosis or emphysema, but that
due to plaintiff's history of industrial exposure, emphysema was
less likely; and that plaintiff's angina played a significant role in
his present disability.

Mr. Murray testified as to plaintiff’'s wages and working con-
ditions at Waverly Mills.

Based upon the stipulations of the parties and the evidence
adduced at the hearings, Deputy Commissioner Shuping found
plaintiff to be permanently and totally disabled as a result of
chronic obstructive lung disease as of the date of plaintiff’s retire-
ment from work on 6 May 1978, and found that plaintiff's lung
condition was due in signficiant part to byssinosis contracted by
exposure to cotton dust during his employment in the textile in-
dustry. Plaintiff's average weekly wage was $106.40. Commis-
sioner Shuping awarded plaintiff the sum of $70.94 per week from
6 May 1978, to continue during plaintiff's lifetime, a lump sum to
be paid for the period between 6 May 1978 and the date of the
award. The award was entered on 2 July 1980. On 4 September
1980, plaintiff filed a motion alleging that defendants had not
perfected an appeal; that they had failed to pay plaintiff’s award
when due; and that plaintiff was entitled to an additional payment
of ten percent of those installments not paid when due. Plaintiff
moved to dismiss defendants’ appeal. The Full Commission denied
both motions, and the matter was subsequently heard on appeal
by the Full Commission, which adopted and affirmed Commis-
sioner Shuping’s order and award. Defendants appealed and plain-
tiff cross-appealed.

Hassell & Hudson, by Robin E. Hudson, for plaintiff-appellee.
Gene Collinson Smith, for defendant-appellants.

WELLS, Judge.

[1] In their first and third assignments of error, defendants con-
tend that the Commission erred in finding that plaintiff is per-
manently and totally disabled as a result of chronic obstructive
lung disease which plaintiff contracted as a result of his exposure
to cotton dust during his employment as a textile worker. Defend-
ants’ argument takes two tacks: one, that the evidence does not
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support a finding of total disability; and two, that the evidence
does not support a finding that plaintiff's disability was caused
solely by his exposure to cotton dust in his employment. The
standard of review of such findings by the Commission is well
established. We quote from the opinion of our Supreme Court in
Walston v. Burlington Industries, 304 N.C. 670, 285 S.E. 2d 822
(1982),

Except as to questions of jurisdiction, the rule is that the
findings of fact made by the Commission are conclusive on
appeal when supported by competent evidence. This is so
even though there is evidence to support a contrary finding
of fact. Morrison v. Burlington Industries, 301 N.C. 226, 271
S.E. 2d 364 (1980); Inscoe v. Industries, Inc., 292 N.C. 210, 232
S.E. 2d 449 (1977); Anderson v. Construction Co., 265 N.C.
431, 144 S.E. 2d 272 (1965); Rice v. Chair Co., 238 N.C. 121, 76
S.E. 2d 311 (1953); Henry v. Leather Co., 231 N.C. 477, 57 S.E.
2d 760 (1950). The appellate court does not retry the facts. It
merely determines from the proceedings before the Commis-
sion whether sufficient competent evidence exists to support
its findings of fact. Moses v. Bartholomew, 238 N.C. 714, 78
S.E. 2d 923 (1953).

See also Morrison v. Burlington Industries, 304 N.C. 1, 282 S.E.
2d 458 (1981); Harrell v. J. P. Stevens & Co., Inc., 54 N.C. App.
582, 284 S.E. 2d 343 (1981). Defendants’ argument as to plaintiff’s
degree of disability rests entirely on Dr. Woolfolk’s statement
that plaintiff was totally disabled *“as of now” and Dr. Williams’
statement that plaintiff was disabled for “anthing except seden-
tary occupation in a very clean environment”. The Commission
found that plaintiff was permanently disabled as of the date of his
retirement on 6 May 1978. Dr. Woolfolk's testimony that plaintiff
was totally disabled as of the date of his testimony on 10 October
1979, eighteen months after plaintiff's retirement for disability,
supports and enforces the Commission’s findings and does not
detract from or contradict them. As for Dr. Williams’ evaluation
of plaintiff's ability to work only at sedentary jobs in a very clean
environment, such testimony must be evaluated in the light of
plaintiff’s education, training, and employment history. The ques-
tion is what effect the disabling disease has had upon this par-
ticular plaintiff. Little v. Food Service, 295 N.C. 527, 246 S.E. 2d
743 (1978); Mabe v. Granite Corp., 15 N.C. App. 253, 189 S.E. 2d
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804 (1972). Plaintiff's age, education, training, and work ex-
perience do not suggest a reasonable probability that he could ob-
tain employment in anything but a manual labor environment,
since that is all he has ever done. See Little, supra. The Commis-
sion’s findings as to his total disability, as these terms are used in
our Workers’ Compensation Act, G.S. 97-2(9) and G.S. 97-55, are
clearly and amply supported by the evidence. Little, supra. See
Anderson v. Smyre Mfg. Co., 54 N.C. App. 337, 283 S.E. 2d 433
(1981).

[2] Defendants also argue that the evidence shows that
plaintiff’s disability was due in part to angina, pointing to Dr.
Woolfolk’s testimony. Dr. Woolfolk did not examine plaintiff and
diagnose angina until 14 April 1979, almost eleven months after
plaintiff became disabled for work. Defendants’ argument is
without merit. The injury resulting in disability due to a compen-
sable disease occurs when the claimant becomes disabled. Wood
v. Stevens & Co., 297 N.C. 636, 256 S.E. 2d 692 (1979). The onset
of other non-work-related diseases or infirmities following the
work-related injury, i.e., the work-related disablement, does not
affect in any way plaintiff’s entitlement to compensation as of the
date of his work-related injury.

[3] Next, defendants argue that the evidence does not support a
finding that the sole cause of plaintiff's disability was his occupa-
tional exposure to cotton dust and that the medical evidence
before the Commission was not sufficiently definite on the cause
of plaintiff’s disability to permit effective appellate review. In
support of this argument, defendants cite our Supreme Court’s
order in Morrison v. Burlington Industries, 301 N.C. 226, 271 S.E.
2d 364 (1980). We recognize that the court’s order in Morrison,
supra, and its subsequent opinion in Morrison, reported at 304
N.C. 1, 282 S.E. 2d 458 (1981) establish the standards by which we
must resolve this issue. It is thus appropriate that we review the
history of and the issue involved in Morrison in some detail. Mor-
rison arrived at this court in the context of an appeal by plaintiff
from an opinion and award in which the Industrial Commission,
though finding plaintiff to be totally and permanently disabled,
awarded her only partial compensation on the grounds that the
medical evidence in the record showed that her total disability
was due in part to non-occupational diseases or infirmities. In a
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two to one decision’ we held that the Commission was without
authority to apportion plaintiff’s disability where the evidence
showed that her occupational disease was the precipatating cause
of her inability to work. On appeal, our Supreme Court issued its
1980 order, supra, remanding the case directly to the Commission
for further proceedings. In its order, the court stated that the
medical evidence before the Commission was not sufficiently
definite on the cause of plaintiff's disability to permit effective ap-
pellate review. We quote the statements we believe to be most
pertinent to the issue now before us.

As we read the medical testimony, the physicians never ad-
dressed the crucial medical question of the interrelations, if
any, between the cotton dust exposure and claimant’s other
infirmities such as her bronchitis, upper respiratory infection,
sinusitis, phlebitis, and diabetes. In order for this Court to
determine if the Commission’s findings and conclusions are
supported by the evidence, the record, through medical
testimony, must clearly show: (1) what percentage, if any, of
plaintiff’'s disablement, i.e, incapacity to earn wages, results
from an occupational disease; (2) what percentage, if any, of
plaintiff's disablement results from diseases or infirmities
unrelated to plaintiff's occupation which were accelerated or
aggravated by plaintiff's occupational disease; and (3) what
percentage, if any, of plaintiff's disablement is due to
diseases or infirmities unrelated to plaintiff's occupation
which were not accelerated or aggravated by plaintiff's oc-
cupational disease.

On remand, the Commission took additional medical evidence, re-
addressing the questions relating to the causes of Mrs. Morrison’s
disability. Following the hearing on remand, the Commission
made additional findings of fact and entered an award for the
same degree of partial disability: 55 percent, which it had
originally found. In its 1981 opinion, supra, the Supreme Court af-
firmed, holding that the medical evidence adduced at the hearing
on remand clearly supported apportionment of only a part of Mrs.
Morrison’s disability to her occupational disease. In its opinion,
the court stated the rule in such cases as follows:

1. Reported at 47 N.C. App. 50, 266 S.E. 2d 741 (1980).
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What, then, must a plaintiff show to be entitled to com-
pensation for disablement resulting from an occupational
disease covered by G.S. 97-63(13)? The answer is: She must
establish (1) that her disablement results from an occupa-
tional disease encompassed by G.S. 97-53(13), t.e., an occupa-
tional disease due to causes and conditions which are
characteristic of and peculiar to a particular trade, occupation
or employment as distinguished from an ordinary disease of
life to which the general public is equally exposed outside of
the employment; and (2) the extent of the disablement
resulting from said occupational disease, i.e., whether she is
totally or partially disabled as a result of the disease. If the
disablement resulting from the occupational disease is total,
the claimant is entitled to compensation as provided in G.S.
97-29 for total disability. If the disablement resulting from
the occupational disease is partial, the claimant is entitled to
compensation as provided in G.S. 97-30 for partial disability.
To be compensable under the Workers’ Compensation Aect, an
injury must result from an accident arising out of and in the
course of the employment. G.S. 97-2(6). Claimant has the
burden of showing such injury. (Citation omitted.) That
means, in occupational disease cases, that disablement of an
employee resulting from an occupational disease which arises
out of and in the course of the employment, G.S. 97-52 and
G.S. 97-2(6), is compensable and claimant has the burden of
proof “to show not only . . . disability, but also its degree.”
(Citation omitted.)

We find that plaintiff's evidence in this case meets the re-
quirements of Morrison, supra. The testimony of both Dr.
Williams and Dr. Woolfolk established plaintiff's lung disease as
the cause of his disability. The medical evidence clearly supports
the Commission’s finding that plaintiff's lung disease was the
cause of his disability and that his lung disease was caused by his
exposure to cotton dust in his employment. Plaintiff's own
testimony describing the physical manifestations of his disability:
shortness of breath, inability to walk or remain ambulatory for
more than short distances, and inability to exert himself more
than minimally due to breathing difficulties, when taken together
with the medical testimony, clearly support the Commission's
finding that plaintiff's disability was due to chronic obstructive
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lung disease. Defendant argues, nevertheless, that because the
medical evidence shows that plaintiff’s lung disease was of three
types: emphysema, chronic bronchitis, and byssinosis, such
evidence requires apportionment of plaintiff's lung dysfunction to
the degree it may have been caused by non-occupational factors.
Dr. Williams addressed this issue directly. He stated on direct ex-
amination that it was probable that plaintiff's lung condition was
caused by exposure to cotton dust. After discussing the symp-
tomatology of emphysema, chronic bronchitis, and byssinosis, Dr.
Williams testified on cross-examination:

I indicate in my comments that “it is not possible to
make any medical statement as to the percentage of
pulmonary dysfunction resulting from these various
etiological agents.” What I am saying, I can't assign any
percentage of his impairment to any one cause.

Thus, the issue of causation was clearly addressed. Under such
circumstances and in view of such evidence, it is for the Commis-
sion as the trier of facts to weigh the evidence in the case and to
make findings based on that evidence. We do not believe that the
principles laid down in Morrison require medical witnesses to do
any more than deal with the symptoms and history of the patient
under treatment or examination. Based on Dr. Williams’ diagnosis
that plaintiff’s lung dysfunction was probably caused by exposure
to cotton dust in plaintiff’s employment, and his determination
that if there were other possible contributing agents or causes,
such other causes could not be quantified, the Commission was
justified in finding the occupational exposure to be the sole cause
of injury. See Anderson v. Smyre Mfg. Co., supra. Compare
Walston v. Burlington Industries, supra and Hansel v. Sherman
Textiles, 304 N.C. 44, 283 S.E. 2d 101 (1981). We therefore reject
defendants’ argument and overrule these assignments.

[4] Defendant also contends that the Commission erred in the
manner in which it established plaintiff's average weekly wage.
The controlling statute, G.S. 97-2(5), provides that:

“Average weekly wages” shall mean the earnings of the
injured employee in the employment in which he was work-
ing at the time of the injury during the period of 52 weeks
immediately preceeding the date of the injury, . . . divided
by 52.. . . Where the employment prior to the injury extend-
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ed over a period of less than 52 weeks, the method of
dividing the earnings during that period by the number of
weeks and parts thereof during which the employee earned
wages shall be followed: provided results just and fair to
both parties will be thereby obtained.

During the 52 weeks immediately preceding the date of plaintiff’s
injury — 6 May 1978 —plaintiff worked only during the period from
21 February to 6 May, a total of approximately 12 weeks. Due to
his weakened condition, during that short period plaintiff worked
a number of short days and earned only $748.20, for an average of
about $62.50 per week by a weekly division computation. Due to
the circumstances, the Commission considered plaintiff's earnings
at Waverly Mills during the period between 7 September 1976
and 6 May 1977, when plaintiff was able to maintain steady
employment. The Commission found an average weekly wage
based on plaintiff's earnings from both of these periods of employ-
ment. We find that the Commission’s methodology fairly approx-
imated plaintiff's “average weekly wages”, as that term is used in
the statute and was fair and just to both parties. This assignment
is overruled.

[5] Plaintiff has cross-appealed and assigned as error the Com-
mission’s failure to dismiss defendant’s appeal and its failure to
award plaintiff additional compensation for defendant’s failure to
pay plaintiff's award when due under G.S. 97-18.

The Commission was not in error in denying plaintiff's mo-
tion to dismiss defendant’s appeal. The chronology of events is as
follows. Deputy Commissioner Shuping’s order was entered 2 July
1980. On 14 July 1980, defendants forwarded a letter to the Com-
mission, the pertinent portions of which are:

Please take this letter as our Notice of Protective Ap-
peal in the above styled matter, to the Opinion and Award by
Lawrence B. Shuping, Jr. filed on July 2, 1980.

When the transcript has been prepared in this matter
please forward it to this address.

Defendant did not provide plaintiff with a copy of the letter.
On 4 September 1980, plaintiff filed a motion pursuant to the pro-
visions of G.S. 97-18 for a penalty for defendant’s failure to pay
plaintiff’s award when due, also alleging that defendants had not
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filed timely notice perfecting their appeal. On 5 September 1980,
defendants filed an answer to plaintiff's motion, praying that
plaintiff’s motion be dismissed. That answer was served on plain-
tiff. On 19 September 1980 the Commission entered an order
noting the foregoing events and delayed ruling on plaintiff’s mo-
tions. On 24 September 1980 plaintiff filed a motion to dismiss
defendant’s appeal, alleging that defendants had never filed a
notice of appeal or notice of intent to perfect their “protective”
appeal. In its final order, the Commission found that defendants’
appeal was valid and denied plaintiff's motion for a penalty. The
governing statute is G.S. 97-18, which requires no particular form
or content for the lodging of an appeal. G.S. 97-85 provides: “If ap-

plication is made . . . within 15 days from the date when notice of
the award shall have been given, the full (sic} Commission shall
review the award. . .”. Neither of these sections of the statute re-

quires that an application for appeal be served upon or provided
to other parties. Rule XXI of the Rules of the Industrial Commis-
sion provides in pertinent part as follows:

1. A letter expressing wish to appeal shall be considered
notice of appeal to the Full Commission within the meaning
of Section 85 of the Act.

2. Upon receipt of notice of appeal, the Commission will
supply to the appellant proper form upon which he must
state the particular grounds for his appeal. This form must
be filed with the Commission, copy to appellee, within ten
(10) days of appellant’s receipt of transcript of the record,
unless the use of such forms shall, in the discretion of the
Commission, be waived.

3. Particular grounds for appeal not set forth in the ap-
plication for review shall be deemed to be abandoned and
argument thereon shall not be heard before the Full Commis-
sion. A nonappealing party is not required to file conditional
assignments of error in order to preserve his rights for possi-
ble further appeals.

Rule XXI-1a, effective 1 February 1979, in its entirety is as
follows:

Appellant shall, upon giving notice of appeal to the Full
Commission, state in writing to the Commission that he



N.C.App.] COURT OF APPEALS 25

Hyatt v. Waverly Mills

believes there are good grounds for the appeal, shall list
grounds of the appeal, and shall state that he has served
copy of the notice of appeal and copy of the grounds of ap-
peal on the appellee. Appellant is not limited to those listed
grounds of appeal.

It is clear that while defendants may have met the provisions of
Rule XXI, they clearly did not comply with Rule XXI-la? It
would also seem clear, however, that the Commission deemed
defendant's letter of 14 July 1980 to be an application for review
under G.S. 97-85 and that the Commission waived the application
of Rule XXI—1a to defendants’ appeal in this case. The Commis-
sion has discretionary authority to waive its rules where such ac-
tion does not controvert the provisions of the statute. Rule XXIV.
The exercise of its discretion in such matters is not reviewable by
the courts, absent a showing of manifest abuse of that discretion.
See generally Utilities Commission v. Area Development, Inc.,
257 N.C. 560, 126 S.E. 2d 325 (1962). Having properly found de-
fendant’s appeal to be valid and timely, the Commission did not
err in denying plaintiff's motion for a penalty award. Plaintiff's
assignments of error are overruled.

The opinion and award of the Commission is
Affirmed.

Judges ARNOLD and MARTIN (Harry C.) concur.

2. The provisions of Rules XXI and XXI-1a are not entirely consistent and
may therefore present a potential for confusion as to the various steps to be taken
in appealing to the Full Commission from an award by a Hearing Commissioner.
Defendants’ filing of a so-called “protective” appeal in this case, a term not found in
the rules, suggests a need for clarification.
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MARIE HOPPER LIGHT, InpivibuaLLy, aND MARIE HOPPER LIGHT, Ex-
ECUTRIX OF THE ESTATE oF LUTHER CURTIS LIGHT, DECEASED, PLAINTIFFS
v. EQUITABLE LIFE ASSURANCE SOCIETY OF THE UNITED STATES,
DEFENDANT AND THIRD-PARTY PLAINTIFF v. MARCELLE SAUNDERS LIGHT,
THIRD-PARTY DEFENDANT

No. 8117S(C430
(Filed 16 February 1982)

Insurance § 29.1— intent to chan*ge beneficiary — failure to insert policy number—
original beneficiary recovers

The trial court erred in entering summary judgment for the plaintiff who
had presented several affidavits supporting her claim that decedent and plain-
tiff went to the personnel office of their place of work and together requested
change of beneficiary forms in order that decedent could change all of his in-
surance to name plaintiff as beneficiary and plaintiff would change all of her
insurance to designate decedent as beneficiary; that the personnel at their
place of work failed to insert one of the policy numbers on decedent’s change
of beneficiary form, and that, as a result, decedent’s first wife remained
beneficiary on one of the insurance policies. The equitable remedy of reforma-
tion is available when, because of the mutual mistake of the parties, the agree-
ment expressed in a written instrument differs from the actual agreement
made by the parties. The omission of the policy number from decedent’s
change of beneficiary form was due to the unilateral mistake of decedent, and
the proceeds of the insurance policy should be paid to decedent’s first wife, as
named beneficiary on the poliey.

Judge MARTIN (Robert M.) dissents.

APPEAL by third-party defendant, Marcelle Saunders Light,
from Davis, Judge. Judgment entered 26 January 1981 in
Superior Court, ROCKINGHAM County. Heard in the Court of Ap-
peals on 9 December 1981.

This is a civil action wherein plaintiff, Marie Hopper Light,
individually and as executrix of the estate of Luther Curtis Light,
seeks to have a change in beneficiary form “reformed to speak
the truth and to correct [a] mistake and inadvertent omission by
inserting the appropriate numerals for . . . [a] supplemental in-
surance” policy issued by defendant insurance company on the
life of Luther Curtis Light. Plaintiff also seeks to recover judg-
ment against the defendant, Equitable Life Assurance, in the sum
of $30,000, as the true beneficiary of the life insurance policy.

In her complaint, plaintiff alleged that she was married to
Luther Curtis Light on 10 February 1974; that defendant Equita-
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ble Life Assurance insured his life under three policies numbered
#3920, #3920-D, and #14599; and that this insurance coverage was
afforded Luther Curtis Light by his employer, Fieldcrest Mills.
Plaintiff also alleged that on 11 September 1973 Luther Curtis
Light went to the offices of Fielderest, agent of defendant
Equitable Life Assurance, with the specific purpose of changing
the designated beneficiary of all the insurance policies issued by
defendant on his life; that he was provided a change of
beneficiary form; and that he executed the form. Plaintiff also
alleged that not all of the identifying insurance policy numbers
were inserted by the Fielderest personnel on the change of
beneficiary form, and that such omission was the result of some
inadvertence, mistake, or oversight of the Fieldcrest personnel,
who were acting as agents of defendant Equitable Life Assurance.
Plaintiff further alleged that the “omission was made without the
knowledge, consent, or approval of Luther Curtis Light and con-
stituted a mutual mistake of Luther Curtis Light and the defend-
ant,” and that Luther Curtis Light executed the forms intending
to substitute the individual plaintiff, who at that time was his
girlfriend, as sole beneficiary of all the life insurance proceeds in
substitution for Marcelle Saunders Light, who at that time was
his wife and who had theretofore been named as sole beneficiary.
Plaintiff also alleged that at the time Luther Curtis Light ex-
ecuted the change of beneficiary forms, he was separated from
Marcelle Saunders Light and that he was at that time the subject
of a civil action instituted against him by Marcelle Saunders
Light for alimony and child support. Plaintiff further alleged that
Luther Curtis Light and Marcelle Saunders Light were divorced
on 7 February 1974. Plaintiff's complaint prayed to have the
change of beneficiary form reformed to insert the appropriate
numerals of the omitted insurance policy, and that Marie Hopper
Light recover of defendant all the life insurance proceeds.

Defendant insurance company filed an answer and admitted
issuance of the life insurance policies and that it received and
refused to comply with a demand made by the individual plaintiff
that it pay her $30,000 pursuant to supplemental life insurance
policy #14599. Defendant insurance company denied that there
was any mutual mistake with respect to the change of the
beneficiary. Defendant Equitable Life Assurance likewise filed a
third-party complaint against third-party defendant Marcelile
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Saunders Light, wherein it alleged by way of interpleader that
claims for the $30,000 in insurance proceeds had been made upon
it by both the plaintiff and the third-party defendant, that it did
not contest the fact that the $30,000 was due and owing to either
the individual plaintiff or the third-party defendant, and that the
third-party defendant should be interpleaded so as to allow the
court to determine which party was entitled to the proceeds. The
third-party complaint prayed for an order allowing defendant
Equitable to deposit the $30,000 into the court and have the court
disburse the proceeds to the proper party entitled to said monies.

The interpleaded third-party defendant filed an answer to the
third-party complaint and denied plaintiff’s allegations of mutual
mistake and denied defendant’s allegations that she, third-party
defendant, should be interpleaded. As a further defense, third-
party defendant moved to dismiss the plaintiff's complaint under
Rule 12(b)6). Third-party defendant also prayed that defendant
pay her, as lawful beneficiary of policy #14599, the $30,000 in pro-
ceeds.

Plaintiff moved for summary judgment and undertook to sup-
port her motion for summary judgment with her own affidavit,
which in substance reiterated the allegations of her complaint and
also contained the following statements:

[Oln the 11th day of September, 1973, Luther Curtis Light
and I obtained and signed change of beneficiary forms so that
he would be named the beneficiary of the insurance which I
have by virtue of my employment with Fielderest Mills, Inc.,
and I would be named the beneficiary of the insurance he
held by virtue of his employment with Fielderest Mills, Ine.
At that time, I was known as Marie Helen Yeatts.

The change of beneficiary forms which we received at that
time, were completely blank except for the printed matter
which constituted the form itself. Both he and I checked each
of the blocks indicating that we wished to change the
beneficiaries on our insurance coverage as required on the
face of the form. Each of us designated the other as
beneficiary of our respective policies and we signed and
dated them. . .

Neither Luther nor I knew the numbers of our insurance
policies and the policy and the certificate numbers were in-
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serted by personnel of the insurance office in accordance
with the customary practice of Fielderest Mills, Inc.

Through some inadvertence or neglect, personnel in the in-
surance office of Fieldcrest Mills, Inc., failed to insert all of
the policy and certificate numbers applicable to insurance on
the life of Luther Curtis Light upon the change of beneficiary
form which was executed by him.

Luther Curtis Light did all that was required by the in-
surance company and by Fieldcrest Mills, Ine., to accomplish
the change of beneficiary and everything that he could have
been reasonably expected to do to change the beneficiary to
that designated on the change of beneficiary form.

Plaintiff further undertook to support her motion for sum-
mary judgment with the following:

(1) The affidavit of Louise Lay, an employee of Fieldcrest,
which stated:

I recall being present at the Mill in September, 1973, when
Luther and Marie signed forms to change the beneficiaries of
their insurance with Fielderest. They had been going
together for a long time and Luther’s wife was suing him for
alimony. They told me they wanted to change the
beneficiaries of their insurance. Luther said he didn't want
his wife to be his beneficiary. He wanted Marie to have his
insurance benefits. Marie said her children had been her
beneficiary and she wanted to change it to make Luther her
beneficiary.

They were very much in love at the time;

(2) the affidavit of Raven Ellis, which stated that he was
Manager of Employee Benefits at Fieldcrest, that among those
benefits is a group life insurance program through Equitable Life
Assurance, and that

[wlith respect to the matters involving requests by
employees for the change of designated beneficiaries of their
life insurance coverages, Fielderest Mills, Inc., acts as agent
of the insurance company in that the change of beneficiary
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forms are provided to “Fieldcrest” by the insurance company;
“Fielderest” personnel distributes the form to employees
desiring to change beneficiaries; “Fielderest” personnel will
render assistance to employees in explaining and filling out
the forms; upon request by authorized personnel of
“Fieldcrest”, the insurance office of “Fieldcrest” will furnish
the numbers of policies and certificates to be inserted in the
form; and the insurance office of “Fieldcrest” will receive and
file the completed forms and otherwise maintain the records
relating to the beneficiaries of the insured as a part of the
agreement between “Fieldcrest” and the insurance company
for the administration of the insurance program. An
employee may change the beneficiary of his life insurance
coverages from time to time by written request filed with
the employer;

(8) the affidavit of Frances Jarrett, which stated that

On or about September 11, 1973, Luther Curtis Light,
usually called Curtis, and Marie Helen Yeatts asked me to
act as a witness to signatures on forms to change the
beneficiaries of the group insurance they held as employees
at Fieldcrest. I was glad to be of assistance and witnessed
their signatures as requrested [sic].

I do not recall whether insurance policy or certificate
numbers were inserted on the form at the time I signed as
witness. I did not participate in filling out the forms other
than to sign as a witness.

According to what Curtis said at the time, I understood
that he wanted to make Marie Yeatts the beneficiary of all of
his insurance. And I am of the opinion that he believed that
the form he signed would accomplish that purpose;

(4) the affidavit of Jack Jarrett, which stated that

As part of my duties as Personnel Manager of the Sheeting
and Blanket Mill, Draper Section, Fielderest Mills, I provided
insurance company forms to enable Luther Curtis Light and
Marie Helen Yeatts to change the designated beneficiaries of
the insurance they held as employees of the company.

It was and still is customary for employees of this plant to
come to my office to obtain the necessary forms to change
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the beneficiary of group insurance provided for them by the
company. On or about September 11, 1973, Curtis came to my
office, requested the forms and told me that he and Marie
were planning to get married and that they wanted to change
their insurance over to each other. According to the way he
talked, I understood that he wanted to make Marie the
beneficiary of all of his insurance and that she wanted to
make him beneficiary of all of her insurance.

I furnished a form for Curtis and a form for Marie to sign
and return. A copy of the blank form furnished for each of
them is attached hereto.

In my opinion Curtis had the impression that he was doing
all that was necessary to change the beneficiary of all of his
insurance when he sent his form in to the office.

Employees rarely know the numbers of their insurance
policies and certificates and it would not have been unusual
for some personnel of the company to assist with the inser-
tion of numbers for insurance policies and certificates. I do
not know whether anyone assisted Curtis or not;

(5) the affidavit of John Cassell, which stated that he was a
co-employee of Luther Curtis Light and knew him well. The af-
fidavit further stated that

I was well aware of his domestic trouble with his first
wife, Marcelle, and the courtship of his second wife, Marie. I
know that Luther wanted Marie to be beneficiary of all of his
insurance because he didn’t want his first wife to have any
more than she had already gotten from what he regarded as
a very costly divorce settlement.

In 1973 it would have been customary for some ap-
propriate personnel of Fieldcrest Mills to assist with the in-
sertion of insurance policy and certificate numbers to
accomplish the change of a designated beneficiary for the
reason that employees rarely know the numbers and were
not acquainted with the forms.

The court denied the third-party defendant’s motion to
dismiss and allowed summary judgment for plaintiff and ordered
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that the change of beneficiary form be reformed to include life in-
surance policy #14599, that the court pay the individual plaintiff
the $30,000 in insurance proceeds received from defendant, and
that the costs of the action be taxed against the third-party de-
fendant. Marcelle Saunders Light, third-party defendant, ap-
pealed.

Gwyn, Gwyn & Morgan, by Julius J. Gwyn, for plaintiff ap-
pellee.

Womble, Carlyle, Sandridge & Rice, by Allan R. Gitter, for
defendant appellee.

Lunsford & West, by John W. Lunsford, for third-party
defendant appellant.

HEDRICK, Judge.

By entering summary judgment for the plaintiff, the trial
judge obviously concluded from an examination of the pleadings,
affidavits, and exhibits that there were no genuine issues of
material fact, and that plaintiff was entitled as a matter of law to
have the change of beneficiary form “reformed to speak the truth
and to correct the mistake and inadvertent omission by inserting
the appropriate numerals for the designation of the ... sup-
plemental insurance issued by defendant on the life of Luther
Curtis Light under #14599” because of the “mutual mistake” of
Luther Curtis Light and defendant. We agree that there are no
genuine issues of material fact. Our review, therefore, is limited
to determining whether the individual plaintiff or the third-party
defendant is entitled to summary judgment.

The equitable remedy of reformation is available when,
because of the mutual mistake of the parties, the agreement ex-
pressed in a written instrument differs from the actual agreement
made by the parties. Durham v. Creech, 32 N.C. App. 55, 231 S.E.
2d 163 (1977). The mistake of only one party to the instrument, if
such mistake was not induced by the fraud of the other party, af-
fords no ground for relief by reformation. Parker v. Pittman, 18
N.C. App. 500, 197 S.E. 2d 570 (1973). The party asking for relief,
by reformation of a written instrument, must prove, first, that a
material stipulation was agreed upon by the parties to be incor-
porated in the instrument as written; and, second, that such



N.C.App.] COURT OF APPEALS 33

Light v. Equitable Life Assurance Society

stipulation was omitted from the instrument by mistake, either of
both parties, or of one party, induced by the fraud of the other, or
by the mistake of the draftsman. Matthews v. Shamrock Van
Lines, Inc., 264 N.C. 722, 142 S.E. 2d 665 (1965). Equity will give
relief by reformation only when a mistake has been made, and the
written instrument, because of the mistake, does not express the
true intent of both parties. Matthews v. Shamrock Van Lines,
Inc., supra. “[Rleformation on grounds of mutual mistake is
available only where the evidence is clear, cogent and
convinecing.” Durham v. Creech, supra at 59, 231 S.E. 2d at 166.

In the present case, the process of changing the beneficiary
was the sole responsibility of the insured. The only part played
by the insurance company was to provide the form for making
any change desired by the insured. The form provided by the
defendant company through its agent, Fielderest Mills, Inc., con-
tained the following instructions:

This form is to be properly completed in duplicate and sub-
mitted to your employer so that the insurance records may
be changed. . . .

Refer to your certificate(s) or to your Insurance Advisor for
any questions. . .

Insert all your Group Life and Group AD&D Policy and
Certificate Numbers on which you want the beneficiaries

changed.

NOTE: THE CHANGE WILL BE MADE ONLY UNDER THE NUMBERS
SHOWN.

The evidence offered in support of plaintiff’s motion for summary
judgment discloses that the omission of policy #14599 from the
change of beneficiary form was due to the unilateral mistake of
the insured, Luther Curtis Light. Assuming arguendo that the
competent evidence in the record raises an inference that the in-
sured intended to make the individual plaintiff the beneficiary of
policy #14599, the nature of the act of changing the beneficiary is
such as to preclude the insurance company’s having any intention
with regard thereto. Since the record discloses an absolute bar to
plaintiff’s claim to have the individual plaintiff made the
beneficiary of policy #14599 because of the mutual mistake of the
insured and the defendant insurance company, summary judg-
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ment for plaintiff was improper and must be reversed. G.S.
§ 1A-1, Rule 56(c) provides that judgment shall be entered for any
party if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any,
disclose there are no genuine issues of material fact and that any
party is entitled to judgment as a matter of law. Since there are
no genuine issues of material fact and since the defendant in-
surance company has admitted it is liable on policy #14599 to
either the plaintiff or the third-party defendant, and since the
record discloses and we have concluded that the individual plain-
tiff is not entitled on this record to recover the proceeds from
policy #14599, and since the record establishes that the third-
party defendant is the named beneficiary of policy #14599, the
third-party defendant, Marcelle Saunders Light, is entitled to
recover from defendant Equitable Life Assurance the sum of
$30,000, and since the defendant has paid that sum into court, this
cause is remanded to the superior court with directions that judg-
ment be entered in favor of the third-party defendant against the
defendant, Equitable Life Assurance, and that the court enter an
order requiring the sums heretofore deposited by the defendant
insurance company be paid to the third-party defendant.

Reversed and remanded with instructions.
Chief Judge MORRIS concurs.

Judge MARTIN (Robert M.) dissents.

STATE OF NORTH CAROLINA v. IRVING HOUSTON SIMMONS

No. 8118SCT769
(Filed 16 February 1982)

1. Constitutional Law § 67— disclosure of identity of person not required
Defendant’s constitutional rights were not violated by the trial court’s
denial of his motion to require the State to disclose the full identity of a man
called “Pete” who introduced to defendant an undercover agent who allegedly
purchased cocaine from defendant or to dismiss the charges against defendant
where there was nothing in the record to indicate that “Pete” was an informer
or that he participated in the drug transaction for which defendant was tried,
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and where the State in no way relied on “Pete’s” activities to gain an indict-

ment or conviction of defendant.

2. Criminal Law § 162— necessity for objections
Defendant’s failure to object to questions on cross-examination about his
criminal record constituted a waiver of his objections.

3. Constitutional Law §§ 46, 49— denial of motion to appoint new
counsel — waiver of counsel — effective assistance of counsel

Defendant was not denied the effective assistance of counsel at his trial on
an habitual felon charge when the court denied his request for the discharge of
his court-appointed counsel and the appointment of new counsel after the jury
had returned a verdict against defendant on one narcotics charge and while it
was deliberating on a second narcotics charge where the court found that
defendant’s counsel was competent, the court made the determinations re-
quired by G.S. 15A-1242, defendant made it clear to the court that he wanted
newly-appointed counsel or none at all, and defendant voluntarily and
understandingly waived his right to counsel on the habitual felon charge.

APPEAL by defendant from Rousseau, Judge. Judgments
entered 27 February 1981, in Superior Court, GUILFORD County.
Heard in the Court of Appeals 6 January 1982.

Defendant was charged in separate indictments, proper in
form, with possession with intent to sell a controlled substance,
cocaine, sale and delivery of cocaine, and being an habitual felon.
At his trial, the State presented evidence tending to show that
Nancy Farrish, a Durham Police Department undercover agent
assigned to Greensboro, met with the defendant on several occa-
sions including the day of 9 May 1980. On 9 May, she purchased
from him for $50 a white powdery substance which was identified
by a forensic chemist as being a Schedule II (G.S. 90-90) controlled
substance, cocaine.

The defendant testified on his own behalf that, although he
had met Farrish, he had never sold her any cocaine. According to
defendant, a man named ‘“Pete” introduced Farrish to him as his
niece. Although “Pete” tried at various times to talk defendant in-
to selling drugs for him, defendant refused.

While the jury was deliberating, defendant asked the court
to discharge his court-appointed attorney. After hearing the mo-
tion, the trial court denied defendant’s request for newly-
appointed counsel, and defendant elected to proceed with the
habitual felon charge without counsel.
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The jury returned guilty verdicts on the charges of posses-
sion with intent to sell cocaine and sale of cocaine.

The charge that defendant was an habitual felon was tried
before a newly-impaneled jury. The State presented evidence
tending to show that in 1972, in the State of Georgia, defendant
had been convicted of one count of rape and two counts of ag-
gravated assault with intent to rape. In June 1976, a jury in
Guilford County had found defendant guilty of armed robbery.

The defendant offered no evidence.

The jury found the defendant guilty of being an habitual
felon. On the charges of sale and delivery of cocaine and of being
an habitual felon, defendant was sentenced to a maximum term of
50 years. On the charge of possession with intent to sell cocaine,
defendant received a minimum of ten years and a maximum of ten
years imprisonment. He has appealed.

Attorney General Edmisten, by Assistant Attorney General
David Gordon and Special Deputy Attorney General Jo Anne
Sanford, for the State.

Appellate Defender Project for North Carolina, by Appellate
Defender Adam Stein, for defendant-appellant.

MARTIN (Robert M.), Judge.

[1] Prior to his trial, defendant filed a motion requesting that
the State be required to furnish the identity of an informant or,
in the alternative, that the cases against him be dismissed. The
person defendant wanted identified in full was the man called
“Pete.” The record shows that, on the day of the trial, his full
name was divulged. Defendant’s alternative motion to dismiss
was denied by the trial court.

The defendant now assigns as error the trial court’s denial of
his motion to disclose the full identity of “Pete” and his motion to
dismiss. Citing Roviare v. United States, 353 U.S. 53, 77 S.Ct. 623,
1 L.Ed. 2d 639 (1957) and our recent case, State v. Hodges, 51
N.C. App. 229, 275 S.E. 2d 533 (1981), the defendant contends that
the court’s denial of his motions deprived him of his constitutional
rights to present a defense, to confront his accusers, and to be af-
forded fundamental fairness and due process of law.
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The State has the privilege, in appropriate situations, to
withhold from disclosure the identity of persons who furnish to
law enforcement officers information concerning violations of laws
which the officers must enforce. Scher v. United States, 305 U.S.
251, 59 S.Ct. 174, 83 L.Ed. 151 (1938). The purpose of this
privilege is to advance and protect the public interest in effective
law enforcement. Roviaro v. United States, supra. The privilege,
however, has certain limitations, one of which arises from the fun-
damental requirements of fairness to the accused. Id. “Where the
disclosure of an informer’s identity, or of the contents of his com-
muniecation, is relevant and helpful to the defense of an accused,
or is essential to a fair determination of a cause, the privilege
must give way.” Id. at 60-61, 77 S.Ct. at 628, 1 L.Ed. 2d at 645.

With these principles guiding our analysis of the factual
situation in the case sub judice, we have determined that defend-
ant’s constitutional rights were not violated by the trial court's
denial of his motions for disclosure and dismissal. It is important
to note that there was nothing in the record to indicate that
“Pete” was an informer or that he participated in the drug trans-
action for which defendant was tried. The State in no way relied
on “Pete’s” activities to gain an indictment against, or a convic-
tion of, the defendant. When we contrast this with the factual
setting in Rowviaro, we find that that case’s limitation on the
State’s privilege does not apply here. In Roviaro, the informer,
“John Doe,” was the person actually purchasing the drugs from
the defendant. Defendant’s convictions were obtained through
testimony of alleged witnesses who observed the transactions
without defendant’s knowledge. As the Supreme Court noted, as
far as Roviaro knew, he and “John Doe” were alone and unob-
served during the crucial occurrence for which he was indicted.
By contrast, in the case before us, Officer Farrish was the one
who purchased the drugs from defendant, and she was the pro-
secuting witness against him. The State’s case did not require any
evidence concerning “Pete.”

Moreover, we find that the Hodges case which this Court
recently decided is distinguishable. In Hodges, unlike this case,
the person whose name was undisclosed was allegedly a par-
ticipating informant. Furthermore, once the defendant discovered
the name of the informant (the day before trial) he moved for a
continuance, but the motion was denied. This Court found that
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denial error. In the present case, defendant made no motion for a
continuance. Once he received the full name of the person whose
identity he sought, he was, as the record shows, adamant about a
dismissal.

THE COURT: Well, what is your motion now, Mr. Carroll?

MR. CARROLL: I made my motion in the alternative,
either disclosure or dismissal of the cases.

THE COURT: Either disclosure or dismissal?
MR. CARROLL: Yes, sir.
THE COURT: Well, he has now disclosed it.

MR. CARROLL: I can only repeat what I have said. As far
as disclosure goes, we don’'t have reasonable access to him at
this stage.

Based on the foregoing, we conclude that defendant’s constitu-
tional rights to present a defense, to confront witnesses against
him, and to be afforded fundamental fairness and due process of
law were not violated.

[2] Defendant’s second argument is that he did not receive a fair
trial and due process of law when the State cross-examined the
defendant about his prior criminal record. The record shows,
however, that defendant objected to only two of the questions to
which he now takes exception. Those objections were sustained.
Of the other eleven exceptions, defendant’s failure to object to
the questions acted as a waiver of his objections so that admis-
sion of the evidence will not be reviewed on appeal unless the
evidence was forbidden by statute or resulted from questions
asked by the trial judge or by a juror. State v. Blackwell, 276
N.C. 714, 174 S.E. 2d 534, cert. denied, 400 U.S. 946, 91 S.Ct. 253,
27 L.Ed. 2d 252 (1970). The two exceptions allowing review by
this Court are not present here, and the cases defendant cites in
support of his argument that we should waive the requirement of
an objection are not pertinent. State v. Locklear, 294 N.C. 210,
241 S.E. 2d 65 (1978); State v. Smith, 279 N.C. 163, 181 S.E. 2d 458
(1971), and State v. Miller, 271 N.C. 646, 157 S.E. 2d 335 (1967), all
involved improper or abusive comments or arguments made by
the solicitor. Defendant’s assignment of error is overruled.
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For the same reason, we reject defendant’s argument that he
was deprived of a fair trial and of due process of law when the
State asked the defendant questions concerning what statements
he had made to a police officer. Defendant’s failure to object to
the questions constituted a waiver of his objections, and this
Court is not compelled to review the matter on appeal.

[3] Defendant’s fourth assignment of error raises the question of
whether he was denied his constitutional guarantee to effective
assistance of counsel at the trial on the habitual felon indictment
when the court denied his request for appointment of new counsel
and left the defendant to represent himself. The right of defend-
ant to be represented by counsel is well-established, Argersinger
v. Hamlin, 407 U.S. 25, 92 S.Ct. 2006, 32 L.Ed. 2d 530 (1972). Such
a right can be effectively waived where the waiver is voluntary
and informed. The issue before us is whether defendant voluntari-
ly and with knowledge of the consequences waived his right to
counsel. We find that the record shows that the defendant
understood the serious consequences of his proceeding without
counsel but that defendant voluntarily chose to have counsel
discharged.

In cases where a defendant requests to proceed at trial
without assistance of counsel, the trial court must make a
thorough inquiry to determine whether to allow or deny the re-
quest. G.S. 15A-1242. In order to allow the motion, the court must
be satisfied that the defendant:

(1) Has been clearly advised of his right to the assistance of
counsel, 1ncludmg his right to the assignment of counsel
when he is so entitled;

(2) Understands and appreciates the consequences of this
decision; and

(3) Comprehends the nature of the charges and proceedings
and the range of permissible punishments.

G.S. 15A-1242.

The record reveals that, after the jury returned a guilty ver-
dict on one count and was deliberating on the second, the defend-
ant requested that his court-appointed attorney be discharged.
The trial court, after colloquy with the defendant, found his
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counsel competent and refused defendant’s request. Defendant im-
pressed upon the court that he wanted newly-appointed counsel
or none at all. The following excerpts from the record show parts
of the colloquy which preceded the court’s decision:

THE COURT: You understand your case has been tried
and they have returned one verdict of guilty against you and
that they are out finishing the verdict on the other case.

Then there is another proceeding that we will go into
after this to determine if you are an habitual felon. And if
you are an habitual felon, that increases the time you could
be given.

THE COURT: You have Mr. Carroll to represent you. And,
as I say, if the Jury finds you guilty of being an habitual
felon, the punishment goes up from twenty years to life im-
prisonment.

MR. SIMMONS: That is one of the reasons I would like to
have a competent attorney to represent me.

THE COURT: I haven’'t seen anything to determine that
Mr. Carroll is not competent just because you don’t agree
eye to eye on everything. He has more knowledge of the law
than you have.

MR. SIMMONS: That is not the issue.

THE COURT: . . . And on these grounds, I am not going
to relieve Mr. Carroll and appoint you another attorney.

Now, if you want to be tried on the remaining phases of
this case without a lawyer, you have that right, but that is
for you to decide, not me.

MR. SIMMONS: I will appear in the remaining phases by
myself.

THE COURT: Do you understand that when you represent
yourself there is some danger to it for the reason of your not
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being trained in the law and certain things like being tried
under the law gives a person advantages?

MR. SIMMONS: Yes, sir.

We find from the foregoing, that the trial court met the re-
quirements of G.S. 15A-1242 and that defendant voluntarily and
understandingly waived his right to counsel.

Defendant’s final argument is that the evidence by the State
was insufficient to prove that the substance purchased by Farrish
was a controlled substance. The record belies this argument. The
forensic chemist of the State Bureau of Investigation testified
without objection that *“the white powder was the substance co-
caine, which is a Schedule II controlled substance.”

In defendant’s trial, this Court finds
No error.

Chief Judge MORRIS and Judge HEDRICK concur.

STATE OF NORTH CAROLINA v. GREGORY GORDON HOWARD aND
DEBORAH PATTON JONES

No. 8120SC842
(Filed 16 February 1982)

1. Searches and Seizures §§ 16, 18— search of home and automebile proper — con-
sent
The trial court properly admitted into evidence items obtained pursuant
to warrantless searches of a house and an automobile where the evidence in-
dicated one defendant voluntarily gave consent to the search of both premises
and to the seizure of items within.

2. Criminal Law § 77.3— statement of codefendant—other defendant not in-
criminated

Admission of a statement by a nontestifying codefendant “that she had a

good idea that the items were stolen” did not violate the Bruton rule as the

statement in no way incriminated the other defendant or contradicted his
testimony.
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3. Constitutional Law § 48— codefendants represented by one attorney — effec-
tive assistance of counsel
In a prosecution in which both defendants were represented by one at-
torney, both defendants failed to show that there was an actual conflict of
interest which adversely affected the counsel’s performance on behalf of either
defendant.

4. Criminal Law § 34.6— evidence of commission of another crime — admissible to
show knowledge
The trial court did not err in admitting testimony by an officer in which
he stated that one defendant replied “that she had a good idea the items were
stolen” in response to a statement concerning his disbelief that stolen property
would be found in defendant’s home and she would not have knowledge of it.
Evidence that defendant had knowledge that other items were stolen was ad-
missible as evidence that she also had knowledge that the items for which she
was charged were stolen.

APPEAL by defendants from Helms, Judge. Judgments
entered 13 March 1981 in Superior Court, UNION County. Heard
in the Court of Appeals on 14 January 1982.

Defendants Gregory Howard and Deborah Jones were
charged in proper bills of indictment with felonious breaking or
entering, felonious larceny, and felonious receiving stolen proper-
ty. Defendant Howard was found guilty of felonious breaking and
entering and of felonious larceny. Defendant Jones was found
guilty of nonfelonious receiving stolen goods. From judgments im-
posing two consecutive prison terms of no more than five nor less
than three years, the second of which was suspended, defendant
Howard appealed. From a judgment imposing a prison sentence of
two years, six months of which were active and the remainder of
which was suspended, defendant Jones appealed.

Attorney General Rufus L. Edmisten, by Special Deputy At-
torney General Jo Anne Sanford, for the State.

George Daly for defendant appellants.

HEDRICK, Judge.

[1] Defendants’ first three assignments of error are directed to
the court’s order admitting into evidence certain items obtained
pursuant to police searches of a house and an automobile. Defend-
ants argue that this evidence should have been suppressed in that
it was obtained as a result of an unconstitutional search and
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seizure to which both defendant Jones and defendant Howard had
standing to object.

The findings and conclusions of a trial judge, upon woir dire
to determine the admissibility of evidence, are not subject to
reversal on appeal if they are supported by competent evidence.
State v. McKeithan, 293 N.C. 722, 239 S.E. 2d 254 (1977); State v.
Hawley, 54 N.C. App. 293, 283 S.E. 2d 387 (1981). In the present
case, the trial judge conducted a voir dire at which the evidence
tended to show the following:

On 13 December 1980, law enforcement officers went to
defendant Jones' residence at 104 Hillerest Cirele in Indian Trail,
North Carolina. Defendant Jones spoke with the officers and ap-
peared coherent and to understand what was being said to her by
the officers. She told the officers that the house at 104 Hillerest
Circle was her home. The house in fact was her home. One officer
asked defendant Jones for permission to search her house and she
voluntarily gave the officer such permission and executed a con-
sent to search form. The officers used no promises, threats, coer-
cion, or undue influence on defendant Jones in procuring her
permission to search her residence. Defendant Jones said that a
1972 Pontiac in front of her house was her car. A woman named
Deborah Jones, who fit defendant Jones’ description, had previ-
ously been seen driving the 1972 Pontiac. She gave the officer
permission to search the car and indicated that permission by
placing her initials on an additional notation on the consent to
search form. The consent to search form signed by defendant
Jones authorized the officers to remove any stolen property, con-
traband, or any other materials or evidence of a crime found dur-
ing the search. After defendant Jones gave such authorization,
the officers conducted a search of her home and seized items of
stolen property found therein. The officers also searched defend-
ant Jones’ automobile and seized two sets of nail pullers found
therein and identified by defendant Howard as belonging to him.

At the conclusion of the voir dire, the trial judge made find-
ings of fact consistent with and supported by the evidence re-
counted, and this Court is bound by such findings of fact.

Also at the conclusion of voir dire, the trial judge concluded
as a matter of law that the consent to search the house and vehi-
cle was lawfully obtained and ordered that the evidence seized as
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a result of the search be admitted into evidence. A person may
consent to a search of premises he or she jointly uses or occupies
with another, and evidence found pursuant to such a search may
constitutionally be used against that other if the person giving
consent to the search has rights of use or occupation at least
equal to those of the other. State v. Melvin, 32 N.C. App. 772, 233
S.E. 2d 636 (1977); see also State v. McNeill, 33 N.C. App. 317, 235
S.E. 2d 274 (1977). Furthermore, the statutory law in North
Carolina allows a law enforcement officer to conduct a search and
make seizures if voluntary consent is given by a person who by
ownership or otherwise is reasonably apparently entitled to give
or withhold consent to a search of premises. G.S. §§ 15A-221-222;
State v. Reagan, 35 N.C. App. 140, 240 S.E. 2d 805 (1978). A
seizure of an item is also constitutionally permissible if the officer
making the seizure has probable cause to believe that the object
seized constitutes contraband or evidence of a crime. Siate v.
Beaver, 37 N.C. App. 513, 246 S.E. 2d 535 (1978). In the present
case, evidence was presented and findings of fact consistent
therewith were made that defendant Jones was a person with ex-
tensive use and control of the premises searched and the items
seized, that she voluntarily gave consent to a search of the
premises and to a seizure of such items, and that the items seized
were known to be stolen property and evidence of a crime. The
evidence adduced at voir dire therefore supported the court’s
critical findings of fact, which in turn support the order admitting
the seized items into evidence. Even if defendant Howard had
standing to object to an improper search and seizure of the
premises and vehicle in the present case, such standing is unavail-
ing where, as here, we uphold the trial court’s ruling that the
search and seizure were in all respects proper. See United States
v. Matlock, 415 U.S. 164, 39 L.Ed. 2d 242, 94 S.Ct. 988 (1974);
United States v. Sumlin, 567 F. 2d 684 (6th Cir. 1977), cert. denied
435 U.S. 932, 55 L.Ed. 2d 529, 98 S.Ct. 1507 (1978). Defendants’
first three assignments of error are without merit.

[2] Defendants next assign as error the admission into evidence
of testimony by Officer Randy Cox that defendant Jones stated to
him “that she had a good idea that the items were stolen.” De-
fendants argue that the admission of this testimony and the
failure of defendant Jones to testify unconstitutionally prejudiced
defendant Howard in that he was deprived of his right to con-
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front a witness against him; defendant Howard argues that de-
fendant Jones’ statement inplicated him in that it contradicted his
testimony that he had purchased the items.

Under Bruton v. United States, 391 U.S. 123, 88 S.Ct.
1620, 20 L.Ed. 2d 476, it is a clear violation of a defendant’s
constitutional rights in a joint trial to offer the confession of
a co-defendant who does not testify where the confession in-
criminates and implicates the defendant not making the
statement. In this instance, the defendant who is in-
criminated and implicated by the statement has been denied
his Sixth Amendment right to confront and cross-examine the
co-defendant making the statement.

State v. Johnson, 29 N.C. App. 534, 536-37, 225 S.E. 2d 113, 115
(1976). “The sine quo non for application of Bruton is that the par-
ty claiming incrimination without confrontation at least be in-
criminated.” State v. Jones, 280 N.C. 322, 340, 185 S.E. 2d 858, 869
(1972).

The statement by defendant Jones in the present case did
not make reference to defendant Howard. The portion of her
statement suggesting that the goods were stolen does not suggest
that they were stolen by defendant Howard and further, is not
even logically inconsistent with his testimony that he purchased
the goods; defendant Howard may have purchased goods, which,
unbeknownst to him, were stolen and known to be stolen by
defendant Jones. Defendant Jones' statement in no way in-
criminated defendant Howard or contradicted his testimony. This
assignment of error has no merit.

[3] By their next assignment of error, defendants argue that the
joint trial was tainted by an “obvious conflict of interest between
Defendants Howard and Jones,” and that each defendant received
ineffective assistance of counsel.

The contention of defendant Howard is that defendants’ trial
counsel consciously pursued the advantage of defendant Jones, to
the disadvantage and prejudice of defendant Howard. Defendant
Howard points out the following as indicative of a prejudicial con-
flict of interest depriving him of effective assistance of counsel: (1)
counsel’'s failure to request limiting instructions after testimony
was given that defendant Jones’ said “she had a good idea the
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items were stolen” and after testimony that the license plate
numbers on defendant Jones’ Pontiac had been altered; and (2)
counsel’s eliciting testimony from defense witness Douglas Jones,
husband of defendant Jones, about a conversation he had with Of-
ficer Bill Medlin in which Officer Medlin made statements to the
effect that he did not believe defendant Jones to be guilty but he
firmly believed that defendant Howard was guilty.

We note that defendant Howard nowhere objected before or
during trial to being represented by the same counsel as defend-
ant Jones. In order to establish a conflict of interest violation of
the constitutional right to effective assistance of counsel, “a
defendant who raised no objection at trial must demonstrate that
an actual conflict of interest adversely affected his lawyer’s per-
formance.” Cuyler v. Sullivan, 446 U.S. 335, 348, 64 L.Ed. 2d 333,
346-47, 100 S.Ct. 1708, 1718 (1980). Unconstitutional multiple
representation is never harmless error, and, therefore, “a defend-
ant who shows that a conflict of interest actually affected the ade-
quacy of his representation need not demonstrate prejudice in
order to obtain relief.” Cuyler v. Sullivan, supra at 349-50, 64
L.Ed. 2d at 347, 100 S.Ct. at 1719. “But until a defendant shows
that his counsel actively represented conflicting interests, he has
not established the constitutional predicate for his claim of inef-
fective assistance.” Cuyler v. Sullivan, supre at 350, 64 L.Ed. 2d
at 347, 100 S.Ct. at 1719.

Defendant Howard has failed in the present case to show
that there was an actual conflict of interest. As discussed above,
the testimony that defendant Jones knew the goods were stolen
did not incriminate defendant Howard. Further, the testimony
about the altered license plates similarly did not incriminate
defendant Howard in that it did not even state who did the
alterations. Finally, counsel's elicitation of testimony from
Douglas Jones in no way demonstrated that the lawyer had an in-
terest in exonerating client Jones at the expense or incrimination
of defendant Howard; while Douglas Jones’ testimony may have
tended to exculpate defendant Jones by showing that the officers
really did not believe her guilty, it did not have an opposite in-
criminating effect with respect to defendant Howard, since the
testimony only reiterated what was manifest by the very fact
that the State proceeded with its prosecution of defendant
Howard, i.e. that the officers believed that he was guilty. Further-
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more, Douglas Jones’ testimony was about how Officers Medlin
and Laney, witnesses in this case, tried to get Douglas Jones to
persuade his wife to turn State’s evidence against defendant
Howard since they were “wanting” and “were after” defendant
Howard; this evidence, coupled with the fact that defendant Jones
did not turn State’s evidence and was prosecuted despite
evidence that the ofifcers did not “feel that she was probably
guilty,” tends to cast doubt on the integrity of the entire prosecu-
tion and thereby assists defendant Howard. Nothing indicates a
conflict of interest adversely affecting counsel’s performance in
behalf of defendant Howard.

Defendant Jones argues that she received ineffective
representation by counsel in that counsel’s elicitation of Douglas
Jones’ testimony “invitled] the jury to be prejudiced against
Defendant Jones for her failure on this record to cooperate with
the Deputies.” Such testimony, however, could have just as easily
tended to exculpate defendant Jones insofar as it contained
statements that the deputies did not believe her guilty and in-
sofar as it tended to impeach the integrity of the entire prosecu-
tion, as discussed above. The incompetency of counsel for the
defendant in a criminal prosecution is not a denial of his constitu-
tional right to effective counsel unless the attorney’s representa-
tion is so lacking that the trial has become a farce and mockery of
justice. State v. Hensly, 294 N.C. 231, 240 S.E. 2d 332, (1978). As
in State v. Jordan, 49 N.C. App. 561, 571, 272 S.E. 2d 405, 411
(1980),

[t]he record discloses that defendant’s trial counsel presented
evidence on the defendant’s behalf, entered objections to the
State’s evidence, and conducted effective cross-examination
of the State’s witnesses. It is quite clear that defendant’s
representation at trial was not so lacking that [her] trial
became a farce and mockery of justice.

This assignment of error is overruled.

[4] Finally, defendant Jones assigns as error the admission into
evidence of testimony by Officer Cox about a conversation he had
with Mrs. Jones in which he stated, “[I]t was hard for me to
believe all this stolen property would be in her house and her not
have knowledge of it,” and to which she replied “that she had a
good idea the items were stolen.” Defendant argues that this
testimony imputes to defendant knowledge that she possessed
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certain articles of stolen property other than the stolen property
charged in this case, and that the testimony was therefore inad-
missible evidence of commission of another crime.

Evidence of other offenses is inadmissible on the issue of
guilt if its only relevaney is to show the character of the accused
or his disposition to commit an offense of the nature of the one
charged; if, however the evidence tends to prove any other rele-
vant fact it will not be excluded merely because it also shows him
to have been guilty of an independent crime. State v. McQueen,
295 N.C. 96, 244 S.E. 2d 414 (1978). “[T]he accused’s possession of
other stolen goods is evidence of his knowledge of the stolen
character of goods which he is charged with having knowingly
received.” 1 Stansbury’s N.C. Evidence § 92 (Brandis rev. 1973);
see also State v. Gregory, 32 N.C. App. 762, 233 S.E. 2d 623, disc.
rev. denied, 292 N.C. 732, 236 S.E. 2d 702 (1977). In the present
case, evidence that defendant Jones had knowledge that the other
items were stolen was admissible as evidence that she also had
knowledge that the items for which she was charged were stolen.
This assignment of error is without merit.

We hold defendants had a fair trial free of prejudicial error.
No error.

Judges HILL and BECTON concur.

STATE OF NORTH CAROLINA v. CHARLES ELVIE ROMERO

No. 8185C632
(Filed 16 February 1982)

1. Criminal Law § 75— admissibility of confession—standard of proof
The State need not prove beyond a reasonable doubt that an in-
criminating in-custody statement was made freely and voluntarily by defend-
ant in order for the statement to be admissible in evidence.

2. Criminal Law § 75.4— counsel in other cases—in-custody statements in
ahsence of counsel— waiver of counsel

Defendant’s due process rights were not violated because an officer inter-

rogated him about a burglary charge in Greene County without the presence

of an attorney who was representing him on breaking and entering charges in
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Johnston County since (1) there was no indication that defendant’s counsel in
Johnston County also represented defendant in the Greene County case, and
(2) even had the attorney entered the Greene County case on defendant’s
behalf, defendant effectively waived his right to counsel before discussing the
Greene County burglary with the officer.

3. Criminal Law § 34.4.— other crimes by defendant—competency to show rela-
tionship with accomplice

Cross-examination of defendant regarding whether his alleged accomplice

in the crimes charged had pled guilty in a case in another county in which
defendant was convicted on two charges of breaking and entering was compe-
tent to show the relationship between defendant and the alleged accomplice in
light of the significant role played by the accomplice in a conversation leading
to a statement made by defendant in the presence of the accomplice and a
deputy sheriff.

4. Criminal Law § 33.2— evidence of motive — price of drugs and source of money

Cross-examination of defendant regarding the price of drugs and source of
money he used to buy them was competent to show defendant’s motive in com-
mitting burglary and larceny.

5. Criminal Law § 85.2— improper impeachment of defendant’s char-
acter — curative instructions
Although testimony by two State’s witnesses concerning defendant’s prior
arrests may have tended to impeach his character and credibility before de-
fendant put his character in issue, any prejudice was cured when the trial
judge sustained objections to the testimony and instructed the jury not to con-
sider the testimony elicited.

APPEAL by defendant from Allsbrook, Judge. Judgment
entered 19 February 1981 in Superior Court, GREENE County.
Heard in the Court of Appeals 18 November 1981.

Defendant was indicted for burglary in the second degree,
larceny after breaking and entering, and receiving and possession
of stolen goods.

The evidence tended to show that Mary Shackleford’s home
at Walstonburg in Greene County was broken into on 29 January
1980, and that several items, including a television set, rifle, cedar
chest, telephone, silver cream pitcher and some jewelry were
stolen. The state’s case against defendant rested on three in-
culpatory statements made by defendant to authorities.

Ben Edmondson of the Greene County Sheriff's Department
testified on voir dire that he took a statement from defendant in
October of 1980 in which defendant admitted participating in the
January breakin. He testified that he spoke to defendant some-
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time after the first of October and advised defendant of his rights
before taking the confession. Edmondson did not reduce the state-
ment to writing until the day of trial. Defendant on voir dire
testified that he was not guilty, but that he gave a false confes-
sion in reliance on Edmondson’s promise that he would be
sentenced to no more than five years confinement if he pled guil-
ty. He also said that he confessed to the breakin because he faced
charges in Johnston County on which he knew he would be in-
carcerated, and he wanted to take the biame for another man
charged in the Greene County burglary, Ritchie Creech, because
he thought the five-year sentence would run concurrently with
the time he would have to serve on his sentence stemming from
the Johnston County ecrime. Defendant was represented by
counsel in Johnston County at the time, but he was not appointed
counsel in Greene County until 24 October. Defendant testified
that Creech told him that Creech’s father would furnish defend-
ant’s bond if defendant would shoulder the blame. Defendant also
said that he was “not in his right mind” when he gave the state-
ment to Edmondson, because he had been taking drugs before be-
ing confined.

The evidence shows that defendant also confessed to Pitt
County Deputy Lee Pascasio on 20 October 1980. Defendant was
being held in Greene County for the Shackleford breakin. He had
been arrested on 17 October for breaking into a house in Pitt
County and had been taken to the Pitt County jail. After arriving
in Pitt County on the 17th, defendant was read Miranda warnings
in relation to the Pitt County breakin, and the defendant at that
time indicated that he did not want to make a statement. On 20
October, defendant, accompanied by Creech and Creech’s father,
approached Deputy Pascasio on the day of defendant’s first ap-
pearance in Pitt County District Court and asked to speak with
the deputy. All four men went to the sheriff's office where de-
fendant told Pascasio that he and a man named Phillip Carraway
perpetrated the crimes in Pitt and Greene Counties and that
Creech was not involved. Pascasio did not read defendant his
Miranda rights on 20 October.

Johnston County Deputy Sheriff Richard G. Story testified
on voir dire that he transported defendant and Phillip Carraway
on 27 January 1981 from Pitt County jail to Johnston County,
where defendant was to appear as a witness for the State in a
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criminal trial. During the trip, Carraway stated that Creech was
involved in the Greene County breakin, but defendant corrected
Carraway and said that it was just he and Carraway who commit-
ted the crime.

The trial court found that all three of the statements were
made freely and voluntarily and were, therefore, admissible into
evidence. Defendant was convicted of burglary in the second
degree. Defendant appeals from an order of imprisonment.

Attorney General Edmisten, by Special Deputy Attorney
General John R. B. Matthis and Associate Attorney John F. Mad-
drey, for the state.

Appellate Defender Adam Stein, by Assistant Appellate
Defender Marc D. Towler, for defendant appellant.

MORRIS, Chief Judge.

[1] Defendant challenged the admissibility of all three in-
criminating statements made by him. The trial court conducted
voir dire hearings to determine their admissibility and allowed
them into evidence. Defendant urges us on appeal to require that
the state prove beyond a reasonable doubt that an inculpatory
statement made by a defendant and introduced as evidence was
given freely and voluntarily. His argument is made without
authority from this state, however. Indeed, to accede to defend-
ant’s request would result in the imposition of a significant pro-
cedural innovation on our trial judges’ treatment of confessions
and other incriminatory statements.

The well-settled rule in North Carolina is, simply, that “(a)
trial judges’ finding that an accused freely and voluntarily made
an inculpatory statement will not be disturbed on appeal when
the finding is supported by competent evidence even when there
is conflicting evidence.” State v. Harris, 290 N.C. 681, 693, 228
S.E. 2d 437, 444 (1976); State v. White, 298 N.C. 431, 259 S.E. 2d
281 (1979). It appears, based upon the record, that the testimony
supporting the voluntariness of defendant’s various statements
was carefully weighed by the trial judge. After the evidence is
admitted, the circumstances under which statements attributed to
a defendant were made may be elicited on cross-examination in
the presence of the jury. Then “it is for the jury to determine
whether the statements referred to in the testimony of the
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witness were in fact made by the defendant and the weight, if
any, to be given such statements. . . .” State v. Walker, 266 N.C.
269, 273, 145 S.E. 2d 833, 836 (1966). We hold that the evidence
presented at the voir dire hearings fully supports the court’s rul-
ings that the statements in question were freely and voluntarily
made, that defendant’s rights were adequately protected, and
that the imposition of the standard of proof advanced by defend-
ant, though utilized in some states, is not required by North
Carolina law.

[2] Defendant next assigns error to the trial judge’s admission of
the three statements into evidence on the ground that the first of
those statements resulted from a custodial interrogation of the
defendant during which defendant’s attorney was not present. He
contends specifically that his due process rights were violated
because Officer Edmondson interrogated him regarding the
charges lodged in Greene County outside the presence of the at-
torney representing him on related breaking and entering
charges in Johnston County, and because he was questioned
before he had the opportunity, in general, to consult with counsel.
Because his confession to Officer Edmondson was wrongfully ob-
tained, says defendant, his subsequent statements should also be
suppressed, pursuant to the presumption enunciated in State v
Fox, 274 N.C. 277, 163 S.E. 2d 492 (1968}, that where a confession
is obtained under circumstances that render it involuntary, subse-
quent confessions are also presumed to be involuntary.

We agree with defendant that his right to counsel had at-
tached, since the proceedings against him had begun at the time
of the interrogation, but we think State v. Smith, 294 N.C. 365,
241 S.E. 2d 674 (1978), is dispositive. There the Supreme Court
held that “in determining the admissibility of a confession by a
suspect in custody, the crucial question is whether the statement
was freely and understandingly made after he had been fully ad-
vised of his constitutional rights and had specifically waived his
right to remain silent and to have counsel present.” Id. at 376, 241
S.E. 2d at 681. State v. Smith, based on strikingly similar facts to
those in the case before us, clearly sets out this state’s law re-
garding waiver of right to counsel when a defendant is
represented by a counsel in a proceeding unrelated to the charges
under investigation. The record here, just as in Smith, offers no
indication that defendant’s counsel in the Johnston County matter
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also represented defendant in this case. Even had that attorney
entered the Greene County proceeding on defendant’s behalf—
which he apparently had not—defendant would have retained his
right to waive counsel. Significantly, the trial judge found that de-
fendant waived his right to counsel before making the statement
to Edmondson, and that the statement was “freely, knowingly and
understandingly made without threats or promises having been
made to him.”

At this point, it need only be said that the rule “that a de-
fendant in custody who is represented by counsel may not waive
his constitutional rights in counsel’s absence, is not the law in this
State.” Id. at 375, 241 S.E. 2d at 680. The position taken in de-
fendant’s second argument finds authoritative basis only in the
laws of a few jurisdictions which have followed People v. Arthur,
22 N.Y. 2d 325, 292 N.Y.S. 2d 663, 239 N.E. 2d 537 (1968). Defend-
ant’s argument that interrogations conducted in the absence of
counsel violate Disciplinary Rule 7-104 of the North Carolina Code
of Professional responsibility is unpersuasive. This Code section
proscribes only certain conduct by members of the legal profes-
sion during the course of representation and does not prevent
persons in custody from making inculpatory statements upon
waiver of the right to counsel.

[3] Defendant’s contention that he should be granted a new trial
because the prosecutor attempted to use his prior convictions as
substantive evidence of his guilt is not compelling. He contends
that the cross-examination of defendant regarding whether Phillip
Carraway had pled guilty in the same case in Johnston County in
which defendant was convicted of two separate charges of break-
ing and entering was an attempt to imply that defendant was
with Carraway during the Shackleford breakin in Greene County.
The state responds that the question was part of an inquiry into
the relationship between defendant and Carraway and was,
therefore, properly allowed by the trial judge. We agree. The
general rule is that when a defendant in a criminal action testifies
in his own behalf, the prosecutor may, for the purpose of impeach-
ment and attacking his credibility as a witness, cross-examine him
as to previous criminal convictions. State v. Goodson, 273 N.C.
128, 159 S.E. 2d 310 (1968). Defendant, however, points to the fur-
ther cross-examination during which defendant was asked if
Phillip Carraway was one of the persons who pled in the Johnston
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County proceedings. His contention that evidence of prior convic-
tions is admissible only to impeach a defendant’s credibility as a
witness reflects a misunderstanding of the law. It is a well-settled
rule that

. . . [e]lvidence of other offenses is inadmissible if its only
relevancy is to show the character of the accused or his
disposition to commit an offense of the nature of the one
charged; but if it tends to prove any other relevant fact it
will not be excluded merely because it also shows him to
have been guilty of an independent crime.

1 Stansbury’s N.C. Evidence § 91 (Brandis rev. 1973), quoted in
State v. Fletcher and State v. St. Arnold, 279 N.C. 85, 181 S.E. 2d
405 (1971). Evidence of the prior crime was admissible to show the
relationship between defendant and Carraway. That relationship
is pertinent in light of the significant role played by Carraway in
the conversation leading to defendant’s statement of 27 January
1981, made in the presence of Carraway and Deputy Story. It is
also reasonable to assume that the prosecutor may have thought
Carraway would be called to testify, since the trial judge directed
that Carraway remain in the Greene County jail in the event he
was subpoenaed as a witness.

[4] Defendant argues that he is entitled to a new trial because
he was cross-examined regarding the price of drugs and source of
the money he used to buy them. However, “[t]he existence of a
motive which prompts one to do a particular act, may be con-
sidered as ‘a circumstance tending to make it more probable that
the person in question did the act, hence evidence of motive is
always admissible when the doing of the act is in dispute,
Stansbury, N.C. Evidence, Sec. 83.” State v. Church, 231 N.C. 39,
42, 55 S.E. 24 792, 795 (1949). Evidence of attempts to borrow
money prior to the commission of an offense was held competent
as a motive, showing defendant’s need of money, in State v. Cain,
175 N.C. 825, 95 S.E. 930 (1918), and State v. Ham, 224 N.C. 128,
29 S.E. 2d 449 (1944). Defendant’s attempts to distinguish these
cases from the facts sub judice are unconvincing. Moreover, the
prosecutor’s inquiry had bearing on the veracity of defendant’s
claims that he used drugs extensively, that he was under the in-
fluence of drugs at the time he spoke to Deputy Pascasio, and
that he was suffering from the effects of drug withdrawal when
he talked to Officer Edmondson.
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[5] Finally, defendant urges that he is entitled to a new trial
because he was prejudiced by reference to his arrest for other
crimes. He calls attention to statements made from the stand by
Deputies Pascasio and Story. Deputy Pascasio, when asked by the
state how he came to have a conversation with defendant, replied,
“I arrested Mr. Romero for the second degree burglary of a house
in Pitt County, North Carolina.” When asked where he had seen
defendant on 27 January 1981, Deputy Story said: “I first saw him
at the Pitt County Jail in Greenville.” To both questions objec-
tions were made in a timely fashion. The trial judge sustained
both objections and twice instructed the jury not to consider the
testimony elicited. Though the testimony concerning defendant’s
prior arrests may have tended to impeach his character and
credibility before defendant put his character in issue, the judge's
cautionary instructions were curative of any prejudice. Further-
more, defendant’s evidence, including his own testimony, con-
veyed the same information he now alleges to be prejudicial
error.

In defendant’s trial and the judgment rendered, we find
No error.

Judges HEDRICK and MARTIN (Robert M.) concur.

STATE OF NORTH CAROLINA v. JAMES W. GAMBLE anNxp DWIGHT P.
TAYLOR

No. 81125C811
(Filed 16 February 1982)

Indictment and Warrant § 9.8; Burglary and Unlawful Breakings § 1—larceny—
“building” not “fenced-in area” —granting motions to quash indictments
Where two defendants were indicted separately for feloniously breaking
or entering a building occupied by a corporation, and in answer to defendants’
motions for a bill of particulars, the State informed defendants that the
“building” was “the fenced-in area” of the company’s warehouse, the trial court
did not err in granting the motions to quash and dismiss the indictments as a
“fenced-in area” is not a “building” within the meaning of G.S. 14-54.

Judge HEDRICK dissenting.
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APPEAL by the State from Brannon, Judge. Order entered 19
May 1981 in Superior Court, CUMBERLAND County. Heard in the
Court of Appeals 12 January 1982.

Defendants were indicted separately as follows: “[Defendant]
unlawfully and wilfully did feloniously break or enter a building
occupied by Carolina Power & Light Company, a corporation,
used as a place of business, located at 3505 Camden Road, Fay-
etteville, North Carolina, with the intent to commit a felony
therein, to wit: lareeny, in violation of North Carolina General
Statutes Section 14-54.”

In answer to defendants’ motions for a bill of particulars, the
State informed defendants that the *“building” they are alleged to
have entered is “the fenced-in area of the Carolina Power and
Light Company Line Warehouse.” Defendants thereafter filed mo-
tions “to quash and/or dismiss” the indictments on the ground
that “the fenced-in area” is not a “building” within the meaning of
G.S. 14-64, “and as such breaking or entering a fenced-in area is
not a criminal offense” under that statute.

Following extensive findings of fact and conclusions of law,
the trial judge allowed the motions to quash and dismiss the in-
dictments on the ground stated above. The State appeals from
this order.

Attorney General Edmisten, by Assistant Attorney General
W. Dale Talbert, for the State.

Assistant Public Defenders William L. Livesay and Orlando
F. Hudson, Jr. for defendant-appellees.

HILL, Judge.

The parties stipulated, and the trial judge found, the follow-
ing facts concerning “the fenced-in area” in which defendants are
alleged to have broken or entered:

[The area] is located at 3505 Camden Road in Fayetteville
and is partially surrounded by a wire fence 510" to 6 tall.
This fence runs along the north and eastern sides of the area
in question and extends partly along the western and south-
ern sides. In the southwestern corner of the area there is a
metal building. The fence comes to within one or two inches
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of the northwestern and southwestern corners of this
building, which defines the remainder of the western and
southern sides of the area in question. Within this area are
spaces for parking cars and trucks, stacks of wooden utility
poles, what appear to be transformers and other items of
electrical and industrial equipment. Camden Road, a paved
road in Fayetteville, runs along the western border some
distances from the area in question. The only sign upon the
fence or building is the number “3505”.

This is a case of first impression in this State. The sole ques-
tion for our review is whether a “fenced-in area” is a “building”
within the meaning of G.S. 14-54, “[blreaking or entering buildings
generally.”

G.S. 14-54 reads as follows:

(a) Any person who breaks or enters any building with
intent to commit any felony or larceny therein shall be
punished as a Class H felon.

(b) Any person who wrongfully breaks or enters any
building is guilty of a misdemeanor and is punishable under
G.S. 14-3(a). -

(¢) As used in this section, “building” shall be construed
to include any dwelling, dwelling house, uninhabited house,
building under construction, building within the curtilage of a
dwelling house, and any other structure designed to house or
secure within it any activity or property.

(Emphasis added.) Thus, we must decide if a “fenced-in area” is
“any other structure designed to house or secure within it any ac-
tivity or property.” Id.

Criminal statutes must be strictly construed. In re Banks,
295 N.C. 236, 244 S.E. 2d 386 (1978); State v. Ross, 272 N.C. 67,
157 S.E. 2d 712 (1967).

[Wihen a statute is ambiguous or uneclear in its meaning,
resort must be had to judicial construction to ascertain the
legislative will, State v. Humphries, 210 N.C. 406, 186 S.E.
473 (1936), and the courts will interpret the language to give
effect to the legislative intent. Ikerd v. R.R., 209 N.C. 270,
183 S.E. 402 (1936). As this Court said in State v. Partlow, 91
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N.C. 550 (1884), the legislative intent “. . . is to be ascertain-
ed by appropriate means and ¢ndicia, such as the purposes
appearing from the statute taken as a whole, the phraseol-
ogy, the words ordinary or technical, the law as it prevailed
before the statute, the mischief to be remedied, the remedy,
the end to be accomplished, statutes in pari materia, the
preamble, the title, and other like means. .. .”

In re Banks, supra, at 239, 244 S.E. 2d at 389 (emphasis original).
In the case sub judice, the State argues that “[t]he evolution of
the present G.S. 14-54 clearly indicates the legislature’s intent to
expand its protection to objects other than dwelling houses or
buildings.” Defendant, on the other hand, contends that the
general phrase “any other structure designed to house or secure
within it any activity or property” must be restricted to “things
of the same kind, character and nature as those specifically
enumerated in 14-54(c)” under the doctrine of ejusdem generis.
For the following reasons, we must agree with defendant and af-
firm the order.

“In the construction of statutes, the ejusdem generis rule is
that where general words follow a designation of particular sub-
jects or things, the meaning of the general words will ordinarily
be presumed to be, and construed as, restricted by the particular
designations and as including only things of the same kind,
character and nature as those specifically enumerated.” State v.
Fenner, 263 N.C. 694,697-98, 140 S.E. 2d 349, 352 (1965) (emphasis
original). Accord, State v. Lee, 277 N.C. 242, 176 S.E. 2d 772
(1970).

“Building” commonly has been defined as

a constructed edifice designed to stand more or less per-
manently, covering a space of land, usu. covered by a roof
and more or less completely enclosed by walls, and serving as
a dwelling, storehouse, factory, shelter for animals, or other
useful structure —distinguished from structures not designed
for occupancy (as fences or monuments) . . ..

Webster’'s Third New International Dictionary (1968 ed.) 292. The
“particular designations” in the G.S. 14-54(c} definition of
“building,” “dwelling, dwelling house, uninhabited house, building
under construction, building within the curtilage of a dwelling
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house,” indicate that the legislature intended the statute to pro-
scribe breaking or entering into that which conforms to the com-
mon definition. The statutes predating the present G.S. 14-54 also
support this construction of its coverage, restricting the statute
to that which has—or is intended to have —one or more walls and
a roof.

o

The original 1875 statute proscribed breaking into “a
storehouse where any merchandise or other personal property is
kept, or any uninhabited house . . ..” 1874-75 N.C. Sess. Laws c.
166, § 1. By 1883, the statute made additional “particular designa-
tions,” including a “dwelling house’ and “any uninhabited house,”
as follows: “a store-house, shop, ware-house, banking-house,
counting-house, or other building, where any merchandise, chattel,
money, valuable security, or other personal property shall be

.7 1 Code of North Carolina § 996 (1883). The statute re-
mained essentially unchanged until 1969, when G.S. 14-54(c) ap-
peared in its present form. See 1 Rev. of North Carolina § 3333
(1905); 1 Consol. Stat. of North Carolina § 4235 (1919); 1969 N.C.
Sess. Laws, c. 543, § 3,

Thus, since the legislature always intended “building” to be
restricted to that which has—or is intended to have —one or more
walls and a roof, its common definition, the things covered by the
general phrase in G.S. 14-54(c), “any other structure designed to
house or secure within it any activity or property,” must be of a
like nature, or ejusdem generis. Clearly, this definition of
“building” and a “fenced-in area” are not ejusdem generis.
Although a fence may have the charactertistics of a wall, it does
not have a roof. A “fenced-in area” therefore is not a “building”
within the meaning of G.S. 14-54. We do not construe the evolu-
tion of the statute to expand its coverage of buildings protected
from breaking or entering to that which is not ejusdem generis,
as the State would suggest.

The order of the trial judge allowing defendant’s motions to
quash and dismiss the indictments is

Affirmed.
Jugdge BECTON concurs.

Judge HEDRICK dissents.
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Judge HEDRICK dissenting.

As pointed out by the majority, the trial judge, “[flollowing
extensive findings of fact and conclusions of law, . . . allowed the
motions to quash and dismiss the indictments.” The findings of
fact merely detailed the procedure leading to the order and
reiterated the allegations contained in the bills of indictment and
the bills of particular, but under the section denominated “conclu-
sions of law,” the trial judge elucidated on the rules of construing
criminal statutes, divining legislative intent, the history of G.S.
§ 14-54, the definitions of various words and phrases in the
statute and particularly the word “structure,” other statutes
under which the defendants might have been prosecuted, the deci-
sions in other jurisdictions relating to similar statutes, and even a
law review article discussing statutory burglary and entitled The
Magic of Four Walls and a Roof. The majority opinion appears to
draw heavily from the trial judge’s ruminations, and in so doing,
gives tacit approval not only to the procedure but to all of the
substance contained in the section of the order characterized as
“conclusions of law.” While I do not disagree with the rules
discussed by the trial judge and the majority, I cannot agree with
the procedure and the application of those rules in the present
case.

Although G.S. § 14-54(c) defines a building to include “any
other structure designed to house or secure within it activity or
property,” the majority, asserting, “This is a case of first impres-
sion . . .,” uses Webster’s Third New International Dictionary’s
definition of building in concluding that the bills of indictment fail
to charge defendants with an offense under G.S. § 14-54. An ap-
propriate definition of “structure” is found in Watson Industries,
Inc. v. Shaw, 235 N.C. 203, 69 S.E. 2d 505 (1952): “A ‘structure’ is
‘something constructed or built.’ . . .; that which is built or con-
structed; an edifice or a building of any kind; in the widest sense
any product or piece of work artificially built up or composed of
parts and joined together in some definite manner.” Id. at 207, 69
S.E. 2d at 509. [Citations omitted.] The majority, in my opinion,
focuses too much on the physical composition of a limited part of
the “fenced-in area,” and too little on the whole enclosure and its
manifest purpose. To the majority, a roof is a determinative fac-
tor. The majority opinion indicates that a “fenced-in area” with a
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roof is a structure within the meaning of the statute, and an area
enclosed with four massive walls but with no roof is not.

A five and a half foot chain link fence comprises the north
and east walls of the enclosure, and an extension of the same
fence comprises only a portion of the south and west walls. The
remainder of the south and west walls of the enclosure is compris-
ed of the sixty and forty foot walls of a “metal building.” The
south and west walls of the “metal building” are extensions of the
fence making the enclosure, and, conversely, the chain-link fence
is merely an extension of the walls of the metal building.
Significantly, the record before us does not disclose whether any
portion of the compound, including the *“metal building,” is
covered with a roof. It is obvious from the record, however, that
the compound is “designed to house or secure within it . . . activi-
ty or property.” Surely, the compound described in the bills of in-
dictment and the bills of particular is a structure within the
meaning of G.S. § 14-54(c), and one who breaks or enters such an
area can at least be indicted and put on trial for more than misde-
meanor trespass. I vote to reverse.

GEORGE E. FRADY, EMPLOYEE, PLAINTIFF v. GROVES THREAD/GENERAL AC-
CIDENT INS. CO., anpior UNITED SPINNERS/HARTFORD INS. CO.,
EMPLOYERS, CARRIERS, DEFENDANTS

No. 8110IC1006

(Filed 16 February 1982)

1. Master and Servant § 68— workers’ compensation—disability from
byssinosis — liability of employer at last injurious exposure
Where plaintiff worked in cotton mills for some 23 years, plaintiff was
then employed by defendant cotton processor for six months in 1966 and 1967,
plaintiff was employed for the next six years by a synthetics processor, plain-
tiff became disabled in 1973 from byssinosis, a lung disease associated with
cotton dust, there was evidence that plaintiff was already suffering from
byssinosis symptoms when he went to work for defendant, and there was no
evidence that employment in syntheties is associated with any ocecupational
lung disease, defendant cotton processor is liable for plaintiff's full disability as
his employer at the time of his last injurious exposure. G.S. 97-57.
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2. Master and Servant § 68— workers’ compensation—time of permanent
disability
Testimony by plaintiff and by the examining physician regarding
plaintiff's inability to work after 1973 provided sufficient support for a deter-
mination by the Industrial Commission that plaintiff became permanently
disabled in 1973, although evidence that plaintiff was employed for two brief
periods in 1978 might have supported a contrary finding.

3. Master and Servant § 68— workers’ compensation—disability from
hyssinosis— allocation hetween occupational and non-occupational causes not re-
quired

The Industrial Commission did not err in finding that plaintiff was totally
disabled due to exposure to cotton dust when the examining physician testified
that plaintiff's lung condition was attributable about 50% to cigarette smok-
ing, about 40% to cotton dust, and about 10% to synthetic dust and bronchial
infections where the Commission found upon supporting evidence that, not-
withstanding any non-occupational medical problems plaintiff might have had,
he would have suffered no impairment of earning capacity but for his exposure
to cotton dust.

4. Master and Servant § 68— workers’ compensation— disability from
byssinosis —injurious exposure to cotton dust

Evidence of plaintiff's exposure to some cotton dust over a period of
several months during his employment with defendant, although in smaller
quantities than in his former employments, and his subsequent disability due
to byssinosis was sufficient to support a finding that plaintiff suffered in-
jurious exposure during his employment with defendant.

5. Master and Servant § 68— workers’ compensation—disability from
byssinosis —benefits based on wages at time of disability
Although plaintiff was last employed by defendant employer in 1967, he
was entitled to benefits for disability from byssinosis based on the wages he
was earning from another employer when he became disabled in 1973. G.S.
97-2(5); G.S. 97-52.

APPEAL by plaintiff and defendants Groves Thread Company
and General Accident Insurance Company from the North
Carolina Industrial Commission. Opinion and Award entered 10
December 1980. Heard in the Court of Appeals 8 January 1982.

This action involves a claim by plaintiff for disability benefits
under the Workers’ Compensation Act for work related
respiratory disease. Defendants are two of plaintiff's former
employers and their insurers. Plaintiff and defendant Groves
Thread are appealing.
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Hassell, Hudson & Lore, by Charles R. Hassell, Jr., for plain-
tiff appellee/cross-appellant.

Kennedy, Covington, Lobdell & Hickman, by William C. Liv-
ingston, for defendant appellants/cross-appellees.

Hatcher Kincheloe, Edward L. Eatman, Jr., and James F.
Wood, III, for defendant appellees.

ARNOLD, Judge.

Plaintiff was born in 1926 and began working in textile mills
at the age of seventeen. For the next 23 years, he worked almost
exclusively for Textiles, Inc., in the twisting departments of
various cotton mills. In 1966, plaintiff was employed by defendant
Groves Thread Company, another cotton processor, and worked
as a twisting department employee for about six months during
the period between 4 November 1966 and 2 August 1967. For the
next six years, plaintiff was employed by defendant United Spin-
ners Company, a synthetics processor.

While plaintiff had begun to experience breathing problems
as early as 1958, he did not become disabled for purposes of the
Act until 1973 since his earning capacity was not impaired until
that date. Watkins v. Central Motor Lines, 279 N.C. 132, 181 S.E.
2d 588 (1971). Expert medical testimony indicated that plaintiff
was suffering from symptoms of byssinosis, a lung disease
associated with cotton dust. Plaintiff's lung condition was ag-
gravated by cigarette smoking and by the dusty work environ-
ment at United Spinners to such an extent that the examining
physician estimated plaintiff's condition was attributable about
50% to cigarette smoking, about 40% to cotton dust, and about
10% to synthetic dust and bronchial infections.

The deputy commissioner entered judgment and award for
plaintiff, holding defendant Groves Thread Company liable for
plaintiff's full disability as his employer at the time of his last in-
jurious exposure. Plaintiff and Groves Thread appealed to the
Full Commission, which adopted the deputy commissioner’s
award.

[1] Plaintiff’s first assignment of error concerns the

Commission’s determination that his last injurious exposure oc-
curred while he worked for Groves Thread Company. Plaintiff
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notes that G.S. 97-57 assigns liability to the employer in whose
employment the plaintiff suffered his “last injurious exposure”
without regard for the length of time of that employment or the
degree of injury suffered in that employment. He argues that the
Commission’s finding of fact no. 14, that “. . . there is no indica-
tion that plaintiff’s byssinosis was contributed to or augmented to
the slightest degree by exposure to only synthetic dust . . .,” is
unsupported by the evidence. Plaintiff contends that the Commis-
sion should have found his last injurious exposure to have been
his employment at United Spinners, not his earlier employment at
Groves Thread Company.

We agree that there is uncontroverted medical evidence in
the record establishing that plaintiff’'s exposure to synthetic dust
“played a part in his current condition.” However, we find this er-
ror harmless as a matter of law since the record reveals no
evidence whatsoever that employment in synthetics is associated
with any occupational lung disease.

Plaintiff’'s confusion as to the basis for assigning employer
liability where several factors have contributed to the plaintiff’s
disability is understandable. He has correctly stated the statutory
rule that where an employee becomes disabled due to an occupa-
tional disease, and this disability is the cumulative result of multi-
ple employments,

. . . the employer in whose employment the employee was
last injuriously exposed to the hazards of such disease . .
shall be liable. G.S. 97-57.

This was the rule under which the Commission assigned liability
for plaintiff’s disability to Groves Thread Company in spite of
evidence that plaintiff was already suffering from byssinosis
symptoms when he went to work for Groves, and that plaintiff
was employed by Groves for only a few months, during which
time he suffered relatively little injurious exposure. Inequitable
as this result may be on the facts of this case, the rule serves to
eliminate the need for complex and expensive litigation of the
issue of relative contribution by each of several employments to a
plaintiff’s occupational disease. The possibility that some
employers may bear a disproportionate share of the total liability
for occupational disease is a problem for the legislature, not the
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courts, to consider. See Haynes v. Feldspar, 222 N.C. 163 at 170,
22 S.E. 24 275 (1942).

Where plaintiff's confusion apparently arises is in the mean-
ing of “last injurious exposure” for purposes of the statute. It is
true that an employer must take his employee as he finds him,
and that the employer will be liable for the full extent of the
employee’s compensable injury even where a pre-existing condi-
tion substantially contributes to the degree of the injury. Little v.
Food Service, 295 N.C. 527, 246 S.E. 2d 743 (1978). The threshhold
requirement for any liability to attach, however, is the occurrence
of a compensable injury. The issue here, as it relates to the
United Spinners, is not the proper degree of defendant’s liability,
but the existence of any basis for liability at all. We find that
there is none since plaintiff does not suffer from an occupational
disease associated with this employer’s business. While plaintiff's
condition apparently was compounded by his employment with
United Spinners, this does not fulfill the requirement that the
disability be “aggravated or accelerated by an occupational
disease, or by an injury by accident arising out of and in the
course of the employment.” Walston v. Burlington Industries, 304
N.C. 670, 285 S.E. 2d 822 (1982). (Emphasis added.) An essential
element of an occupational disease is that the “disease [be] due to
causes and conditions which are characteristic of and peculiar to a
particular trade, occupation or employment as distinguished from
an ordinary disease of life to which the general public is equally
exposed. . . .” Morrison v. Burlington Industries, 304 N.C. 1, 12,
282 S.E. 2d 458, 466 (1981). (Emphasis added.) In the present
record, there is no evidence to indicate that the dusty conditions
at United Spinners were peculiar to synthetics manufacture, or
that they exposed employees to a risk of disease to which the
general public is not exposed. Absent such evidence, there is no
basis for liability.

[2] Plaintiff’s remaining assignment of error concerns the cor-
rectness of the Commission’s finding that he became permanently
disabled in 1973. While evidence that plaintiff was employed for
two brief periods in 1978 might have supported a contrary find-
ing, the testimony of the examining physician and plaintiff's own
testimony regarding his inubility to work after 1973 provide suffi-
cient support of the Commission’s factual determination. Findings
of fact by the Commission are conclusive on appeal if supported
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by competent evidence. Inscoe v. Industries, Inc., 292 N.C. 210,
232 S.E. 2d 449 (1977). Thus we find no error.

[3] Defendant Groves Thread Company, as its first assignment
of error, contends the deputy commissioner erred in finding that
plaintiff was totally disabled due to exposure to cotton dust. Rely-
ing on our Supreme Court’s holding in Morrison v. Burlington,
supra, Groves argues that where undisputed evidence attributes
plaintiff’s condition to a combination of occupational and non-
occupational causes, the Commission is required to determine the
portions of plaintiff’s disease attributable to non-occupational
causes. Groves contends that medical testimony showing that the
condition of the plaintiff was due at least 50% to smoking brings
the case within the scope of Morrison and entitles plaintiff to no
more than 50% disability. While Morrison does stand for the prin-
ciple that an employee’s disability may be properly allocated be-
tween work related and non-work related infirmities, we feel
Groves’ reliance on Morrison is misplaced. The most obvious
distinction between Morrison and the case at bar lies in the effect
of the presumption favoring the Commission’s findings of fact. In
Morrison, the Commission had found as fact that the employee’s
disability resulted from two independent causes, only one of
which was work related. The Supreme Court held that it was
“bound by these findings though there [was] evidence to the con-
trary.” 304 N.C. 1, 6, 282 S.E. 2d 458, 465 (1981). Similarly, we
are bound by the Commission’s findings here unless there exists
no competent evidence in support thereof. Groves is correct, of

course, in its assertion that plaintiff’s condition had more than
one cause. However, the issue here is not the extent to which the
employee’s medical condition was due to occupational causes, but
rather the extent to which his disability was so caused. There
was evidence from which the Commission might have found that
the plaintiff was partially disabled by non-occupational causes
such as cigarette smoking. Had the Commission so found, we
would agree with defendants that allocation between occupational
and non-occupational causes would be required and that plaintiff
would be entitled to recover only that portion of his disability
which was occupationally caused. Hansel v. Sherman Textiles, 304
N.C. 44, 283 S.E. 24 101 (1981). However, there was also evidence
to support the Commission’s determination that notwithstanding
any non-occupational medical problems plaintiff might have had,
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he would have suffered no impairment of earning capacity but for
his exposure to cotton dust. Absent impairment of an employee's
earning capacity, there is no disability for purposes of the statute.
Watkins v. Motor Lines, supra. Thus, the Commission correctly
held, based on its conclusion that cotton dust exposure was the
sole cause of plaintiff's disability, that he was entitled to max-
imum recovery. Indeed, a contrary holding would fly in the face of
the established rule of law that a defendant must take the plain-
tiff as he finds him. While the Commission’s findings and conclu-
sions could be stated more clearly and logically, we find no
prejudicial error.

[4] Groves also argues that the Commission erred in finding that
plaintiff suffered injurious exposure during his employment with
Groves because there was no evidence that his condition worsen-
ed during that period. Although Groves’ wet-twist process was
designed to reduce the concentration of cotton dust in the air,
there was evidence that plaintiff was still exposed to some cotton
dust in his employment with Groves, albeit in smaller quantities
and over a shorter period of time than in his former
employments. Since byssinosis is a disease caused by the
cumulative effect of exposure to cotton dust over a long period of
time, this evidence was sufficient to fulfill the statutory require-
ment of exposure to the hazards of occupational disease. The only
remaining question is whether the exposure at Groves was “in-
jurious.” We hold that plaintiff's exposure over a period of
several months to the hazards of byssinosis and his subsequent
disability due to byssinosis are sufficient to support a finding that
the exposure was injurious. See Haynes v. Feldspar, supra, Will-
ingham v. Bryan Rock and Sand Co., 240 N.C. 281, 82 S.E. 2d 68
(1954).

[5] Finally, Groves argues that the wording of the statute in ef-
fect in 1973 limits plaintiff to recovery based on his wages in the
employment “in which he was working at the time of injury.” G.S.
97-2(5). This is true. However, G.S. 97-52 explains that “[d]isable-
ment or death of an employee resulting from an occupational
disease . . . shall be treated as the happening of an injury by acci-
dent. . . .” Thus, since the time of injury is the time of disability
in the case of occupational disease, plaintiff is entitled to benefits
based on the wages he was earning in 1973, the year he became
disabled. We find Groves’ argument that it is being penalized un-
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fairly for plaintiff’s injury subsequent to his employment with
Groves unpersuasive. The situation here is analogous to that in
which plaintiff is injured in a non-work related accident as a
direct result of an earlier, work related accident. This Court has
held the employer liable for the second injury on those facts even
where the original injury was not the sole cause of the second.
Starr v. Charlotte Paper Co., 8 N.C. App. 604, 175 S.E. 2d 342
(1970). The case at bar is comparable to Starr in that plaintiff suf-
fered disability (i.e. injury) in 1973 as a direet and natural result
of his earlier injurious exposure to cotton dust. As the last
employer in whose employment plaintiff was so exposed, Groves
Thread Company is statutorily liable.

Any error in the opinion and award of the Industrial Commis-
sion was not prejudicial.

Affirmed.

Judges MARTIN (Harry C.) and WELLS concur.

FRED GUTHRIE, JR. anp KATHY GUTHRIE v. NORTH CAROLINA STATE
PORTS AUTHORITY

No. 8138C409
(Filed 16 February 1982)

State § 5— State Ports Authority —agency of State
The superior court judge erred in failing to dismiss plaintiff's claim
against defendant as the defendant, State Ports Authority, is an agency of the
State of North Carolina and, as such, actions in tort against it must be in-
stituted pursuant to the North Carolina Tort Claims Act.

APPEAL by defendant from Brown, Judge. Order entered 12
March 1981 in Superior Court, CRAVEN County. Heard in the
Court of Appeals 8 December 1981.

Plaintiff Fred Guthrie, Jr. seeks damages for injuries sustain-
ed by him while working as a forklift operator in a warehouse
owned and operated by defendant. Plaintiff Kathy Guthrie seeks
damages for loss of consortium. These causes of action were
brought in superior court on 7 November 1980.
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On 2 December 1980, defendant filed motions to dismiss these
actions under G.S. 1A-1, Rules 12(b)(1), 12(b)2), and 12(b)6), for
lack of jurisdiction over the subject matter, lack of jurisdiction
over the person, and failure to state a claim upon which relief can
be granted, respectively. The grounds for defendant’s Rule
12(b)(1) and Rule 12(b)(2) motion were that it is an agency of the
State of North Carolina, and that as such, actions in tort against
it must be instituted pursuant to the North Carolina Tort Claims
Act [hereinafter referred to as the Act].

Following detailed findings of fact, the trial judge concluded,
in part, that

1. The parties herein are properly before the court and
the court has jurisdiction over this cause.

2. The defendant is not entitled to claim the defense of
sovereign immunity in this cause.

3. The North Carolina State Tort Claims Act, G.S.
143-291, et seq. is not applicable to the claim alleged herein
by the plaintiffs.

Defendant’s motions to dismiss therefore were denied. Defendant
appeals from this order.

Bennett, McConkey & Thompson, by Thomas S. Bennett and
James W. Thompson III, for plaintiff-appellees.

Stith & Stith, by F. Blackwell Stith, for defendant-appellant.

HILL, Judge.

This appeal arises from the trial judge’s denial of defendant’s
motions to dismiss. “Ordinarily, there is no right of appeal from
the refusal of a motion to dismiss. The refusal to dismiss the ac-
tion generally will not seriously impair any right of defendant
that cannot be corrected upon appeal from final judgment.”
Godley Auction Co. v. Myers, 40 N.C. App. 570, 573, 253 S.E. 2d
362, 364 (1979). Although appeal from an order denying motions to
dismiss is fragmentary, our cases allow “the appellate courts [to]
entertain an appeal from [such an order] in some cases and elect
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to review some cases on their merits . . ."” Shaver v. N. C
Monroe Construction Co., 56 N.C. App. 68, 69, 283 S.E. 2d 526, 527
(1981) (emphasis original). Thus, because of the importance of the
question presented and our ultimate disposition, we elect to
review this case on its merits.

The sole question for our review is whether defendant is an
agency of the State of North Carolina under the Act, G.S. 143-291,
such that tort claims against it must be instituted exclusively in
the Industrial Commission. For the following reasons, we hold
that defendant is an agency of the State under the Act, plaintiffs’
claims are applicable to the Act, and the trial judge’s conclusions
of law to the contrary are not supported by his findings of fact.

The Act states that “[t]he North Carolina Industrial Commis-
sion is hereby constituted a court for the purpose of hearing and
passing upon tort claims against the State Board of Education,
the Department of Transportation, and all other departments, in-
stitutions and agencies of the State.” G.S. 143-291 (emphasis add-
ed). Generally, our cases have not been very helpful in construing
the emphasized portion of the statute, except to say that “[t]he
Tort Claims Act embraces claims only against State agencies.”
Givens v. Sellars, 273 N.C. 44, 50, 159 S.E. 2d 530, 535 (1968). See
also Wirth v. Bracey, 258 N.C. 505, 128 S.E. 2d 810 (1963).
However, in Turner v. Gastonia City Board of Education, 250 N.C.
456, 463, 109 S.E. 2d 211, 216 (1959), our Supreme Court stated
the following:

Under the ordinary rules of construction, “departments, in-
stitutions, and agencies of the State.” must be interpreted in
connection with the preceding designation, “State Board of
Education and State Highway & Public Works Commission.”
Where words of general enumeration follow those of specifie
classification, the general words will be interpreted to fall
within the same category as those previously desginated. The
maxim ejusdem gemeris applies especially to the construction
of legislative enactments. It is founded upon the obvious
reason that if the legislative body had intended the general
words to be used in their unrestricted sense the specific
words would have been omitted.

In this light, we will compare the organization and powers of the
State Board of Education and the Department of Transportation
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with defendant to determine whether the three are ejusdem
generis.

“The State Board of Education shall consist of the Lieutenant
Governor, the State Treasurer, and 11 members appointed by the
Governor, subject to confirmation by the General Assembly in
joint session.” G.S. 115C-10. The Governor may fill vacancies on
the Board for unexpired terms without legislative confirmation.
Id. G.S. 115C-12 vests in the State Board of Education “[t]he
general supervision and administration of the free public school
system . ..” For its financial powers, “[tlhe Board shall have
general supervision and administration of the educational funds
provided by the State and federal governments,” excepting cer-
tain local funds. G.S. 115C-408. Specifically, the State Board of
Education has the power or duty, inter alia, to alter the bound-
aries of certain administrative units, to appoint a controller to
manage the fiscal affairs of the public school fund, to apportion
State and federal school funds, to provide for certain programs or
projects, to purchase liability insurance, and to provide certain
school personnel functions. See generally G.S. 115C-12. The
superintendent of public instruction, elected to a four year term
by the qualified voters of the State, is the chief administrative of-
ficer of the State Board of Education. G.S. 115C-18 and -19.

“The general purpose of the Department of Transportation is
to provide for the necessary planning, construction, maintenance,
and operation of an integrated statewide transportation system
for the economical and safe transportation of people and goods as
provided for by law.” G.S. 143B-346. The Board of Transportation,
however, is the department’s governing body analogous to the
State Board of Education. “The Board of Transportation shall
have 21 members appointed by the Governor. . . . The Governor
shall have the authority to remove for cause sufficient to himself,
any member appointed by the Governor.” G.S. 143B-350(c). Two
additional members are appointed, one from the membership of
the Senate by the Lieutenant Governor, and one from the
membership of the House of Representatives by the Speaker of
the House of Representatives. G.S. 143B-350(d). “Vacancies in each
office shall be filled by the incumbent of the office making the ap-
pointment to the Board.” Id. The Secretary of Transportation is
an ex officio member and chairman of the Board of Transporta-
tion. G.S. 143B-350(b). G.S. 143B-350(e) allows the Board of
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Transportation to meet “at any place in the State” as it may pro-
vide. “The Board shall carry out its duties consistent with the
needs of the State as a whole and it shall not sacrifice the general
statewide interest to the purely local desires of any particular
area.” G.S. 143B-350(a). Specifically, the Board of Transportation
has the powers and duties, inter alia, to “formulate policies and
priorities for all modes of transportation under the Department of
Transportation,” to ascertain transportation needs, to schedule
transportation improvement projects, to advise the Secretary of
Transportation, “[tJo allocate all highway construction and
maintenance funds appropriated by the General Assembly as well
as federal-aid funds which may be available,” to review and ap-
prove highway construction projects and programs, to award all
highway construction contracts, and to authorize the acquisition
of rights-of-way for highway improvement projects. See generally
G.S. 143B-350(f).

The North Carolina State Ports Authority, defendant herein,
was created by G.S. 143B-452.

It shall be governed by a board composed of nine members
and hereby designated as the authority. . . . The Governor
shall appoint seven members to the Authority, the Lieuten-
ant Governor shall appoint one member and the Speaker of
the House of Representatives shall appoint one member.

. . . The members of the Authority appointed by the
Governor shall be selected from the state-at-large and insofar
as practicable shall represent each section of the State in all
of the business, agriculture, and industrial interests of the
State.

Id. The Governor, the Lieutenant Governor, and the Speaker of
the House of Representatives may fill vacancies created by their
own appointments. Further, the North Carolina State Ports
Authority may meet “at any place within the State” as it may
provide. Id.

Through the Authority hereinbefore created, the State of
North Carolina may engage in promoting, developing, con-
structing, equipping, maintaining and operating the harbors
and seaports within the State, or within the jurisdiction of
the State, and works of internal improvements incident
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thereto, including the acquisition or construction, mainte-
nance and operation at such seaports or harbors of water-
craft and highway and bridges thereon or essential for the
proper operation thereof. Said Authority is created as an in-
strumentality of the State of North Carolina for the ac-
complishment of [its] . . . purposes . .

G.S. 143B-453 (emphasis added). To carry out its purposes, the
North Carolina State Ports Authority has the powers of a body
corporate— “including the power to sue and be sued [and] to make
contracts . . ..” G.S. 143B-454(1). It also has the power to acquire
or dispose of real or personal property, to maintain structures
useful in the aid of commerce, to establish an office with person-
nel as the Secretary of Commerce deems necessary, to pay for its
formation and organization, and to apply for and accept loans
from the State or federal government or other sources,

provided, however, that no indebtedness of any kind incurred
or created by the Authority shall constitute an indebtedness
of the State of North Carolina, or any political subdivisions
thereof, and no such indebtedness shall involve or be secured
by the faith, credit or taxing power of the State of North
Carolina, or any political subdivision thereof: Provided,
however, at no time may the total outstanding indebtedness
of the Authority, excluding bond indebtedness exceed a total
of five hundred thousand dollars ($500,000) without approval
of the Advisory Budget Commission .

G.S. 143B-454(9). See generally G.S. 143B-454. In addition, any ac-
quisition or disposition of real property by the North Carolina
State Ports Authority, as noted above, is subject to the prior
review and approval by the Governor and Council of State. G.S.
143B-455. Although the North Carolina State Ports Authority is
empowered to issue negotiable revenue bonds which are not
deemed to constitute a debt of the State, G.S. 143B-456(h), such
bonds can be issued only with the approval of the Advisory
Budget Commission. G.S. 143B-456(b).

The foregoing comparison of the organization and powers of
the State Board of Education and the Department of Transporta-
tion, explicitly under the Act, with defendant yields similarities in
three major areas. First, in each instance, the members are ap-
pointed by the Governor and other government officials who also
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have the power to fill vacancies in the memberships. See G.S.
115C-10; 143B-350(c) and (d); 143B-452. Second, although each enti-
ty has certain independent fiscal responsibilities, the ultimate
control over funding lies with the State, whether it be the
General Assembly or the Advisory Budget Commission. See G.S.
115C-408; 143B-350(f)(7); 143B-454(9). Third, each entity is statutori-
ly authorized to conduct its specific functions on behalf of the
State of North Carolina. See G.S. 115C-12; 143B-350(a). Significant-
ly, G.S. 143B-453, quoted supra, states that defendant is an “in-
strumentality of the State.”

Even though its act of creation has the effect of rendering
defendant “a substantially independent and autonomous public or
quasi-municipal corporation,” as plaintiffs state, neither this
description nor defendant’s “proprietary function” erase its
substantial ties to the State of North Carolina as indicated above.
See generally The News & Observer Publishing Co. v. Wake
County Hospital Systems, Inc., 55 N.C. App. 1, 284 SE. 2d 542
(1981). Thus, since the State Board of Education, the Department
of Transportation, and defendant have similar ties to the State
through their organization and powers, we find that they are
ejusdem gemeris.

Defendant is an agency of the State of North Carolina under
the Act; its liability, if any, must be determined by the Industrial
Commission. The order of the trial judge denying defendant’s mo-
tions to dismiss is

Reversed.
Judges VAUGHN and WEBB concur in result.

Judges VAUGHN and WEBB concurring.

We concur in the result reached in this case, but we do not
agree with all the reasons advanced therefor. We believe our
Supreme Court has held that the North Carolina State Ports
Authority is a state agency. See Nat Harrison Associates, Inc. v.
State Ports Authority, 280 N.C. 251, 185 S.E. 2d 793 (1972). We
believe we are bound by this holding. We vote to reverse for this
reason.
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STATE OF NORTH CAROLINA v. JOHNNY LEE KEYES

No, 811950432
(Filed 16 February 1982}

1. Criminal Law § 141 — habitual felon —allegations in principal felony indictment

An indictment alleging habitual felon status was not subject to quashal

because the principal felony indictment did not refer to defendant’s alleged
status as an habitual offender.

2. Criminal Law § 141 — habitual felon proceeding —empanelment of jury
Defendant was not prejudiced by failure of the court officially to re-
empanel the jury, if-that were necessary, prior to the beginning of an habitual
felon proceeding.

3. Constitutional Law § 46— refusal to permit withdrawal of appointed
counsel —reappointment of counsel for appeal
Defendant was not denied the effective assistance of counsel by the trial
court’s refusal to permit appointed counsel to withdraw on the day of trial
because counsel believed that defendant would testify and perjure himself, and
the trial court did not abuse its discretion in reappointing counsel to prosecute
defendant’s appeal, where the record shows that defendant was well
represented in his trial and on appeal

4. Criminal Law § 66.5— pretrial identification procedure —no right to counsel
Defendant had no right to counsel when he was brought to a convenience
store for identification by a store employee some 30 minutes after the
employee had been robbed where the case was still in the investigatory stages
and defendant had not been charged with anything at the time officers took
him to the store.

5. Criminal Law § 66.6 — pretrial showup not unduly suggestive

A pretrial identification procedure at which defendant was identified by
an employee of a convenience store which had been robbed while sitting in a
patrol car outside the store was not so unduly suggestive as to offend due pro-
cess requirements where the robbery occurred only 30 minutes before the
identification; the employee had seen defendant in the store prior to the time
of the robbery; the employee gave defendant money from both a safe and the
cash register during the robbery; the store was well lighted and the employee
could see defendant well; and the employee, having been told by his employer
not to try to be a hero but just to get a good description, observed defendant
closely.

6. Criminal Law § 128.2— newspaper articles —denial of mistrial
The trial court did not err in refusing to declare a mistrial because two
jurors had seen the headline of a newspaper article about prosecution of de-
fendant as an habitual felon where the court determined that neither juror had
read the article, the court ruled that seeing the headline did not violate in-
structions not to read anything about the case, and the court again instructed
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the jury not to read about the case and to disregard anything that the jurors
might have seen.

APPEAL by defendant from Wood, Judge. Judgment entered
5 December 1980, Superior Court, ROWAN County. Heard in the
Court of Appeals 14 October 1981,

Defendant was charged by indictment dated 8 September
1980 with armed robbery and by indictment dated 3 November
1980 with having committed the “robbery . . . while an habitual
felon; he having been convicted of or having entered a plea of
guilty to three felony offenses in the Superior Court of Rowan
County.” He was found guilty of armed robbery, and the jury re-
turned a verdict adjudging him to be an habitual felon. From en-
try of judgment imposing a sentence of twenty to twenty five
years, defendant appealed. Facts necessary for decision are set
out in the opinion.

Attorney General Edmisten, by Assistant Attorney General
J. Chris Prather, for the State.

Kenneth L. Eagle for defendant appellant.

MORRIS, Chief Judge.

[1] Defendant brings forward and argues twenty of his twenty-
three assignments of error and combines them into fifteen
arguments.

He first contends that the court committed reversible error
in failing to quash the indictment and dismiss the habitual felon
prosecution. Defendant takes the position that because the prin-
cipal felony indictment did not refer to his alleged status as an
habitual offender, the indictment alleging habitual offender status
must be quashed and that prosecution dismissed. We disagree.

The Habitual Felons Act provides in pertinent part as
follows:

§ 14-7.1. Persons defined as habitual felons.— Any person who
has been convicted of or pled guilty to three felony offenses
. is declared to be an habitual felon.

§ 14-7.2. Punishment.— When any person is charged by indict-
ment with the commission of a felony . . . and is also charged
with being an habitual felon as defined in § 14-7.1, he must,
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upon conviction, be sentenced and punished as an habitual
felon, as in this chapter provided, except in those cases
where the death penalty is imposed.

§ 14-7.3. Charge of Habitual Felon.— An indictment which
charges a person who is an habitual felon within the meaning
of § 14-7.1 with the commission of any felony under the laws
of the State of North Carolina must, in order to sustain a con-
viction of habitual felon, also charge that said person is an
habitual felon. The indictment charging the defendant as an
habitual felon shall be separate from the indictment charging
him with the principal felony.

§ 14-75. Verdict and Judgment.—When an indictment
charges an habitual felon with a felony as above provided and
an indictment also charges that said person is an habitual
felon as provided herein, the defendant shall be tried for the
principal felony as provided by law. The indictment that the
person is an habitual felon shall not be revealed to the jury
unless the jury shall find that the defendant is guilty of the
principal felony. . . . If the jury finds the defendant guilty of
a felony, the bill of indictment charging the defendant as an
habitual felon may be presented to the same jury. Except
that the same jury may be used, the proceedings shall be as
if the issue of habitual felon were a principal charge. If the
jury finds that the defendant is an habitual felon, the trial
judge shall enter judgment according to the provisions of this
article.

§ 14-7.6. Sentencing of habitual felons.— When an habitual
felon as defined in this chapter shall commit any felony under
the laws of the State of North Carolina, he must, upon convie-
tion or plea of guilty under indictment in form as herein
provided ... be sentenced as an habitual felon; and his
punishment must be fixed at a term of not less than 20 years
in the State prison nor more than life imprisonment. . . .

State v. Allen, 292 N.C. 431, 432, 233 S.E. 2d 585, 586-87 (1977).

In State v. Allen, supra, the Court discussed this Act noting
that proper construction of the Act contemplates that when a per-
son who has attained habitual felon status is indicted for the com-
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mission of another felony, he may also, in another bill, be charged
with being an habitual felon. The Court noted that there are cur-
rently in this country three recidivist type procedures by which
sentences, otherwise statutorily appropriate for a given felony,
may be increased. One type requires the allegation of recidivism
in the indictment charging the principal offense, and the same
jury tries both. Another type of procedure is a supplemental pro-
ceeding in which a multiple offender charge is filed after convie-
tion for the substantive offense. If, in that proceeding, defendant
is found to be a multiple offender, the sentence given for the
substantive offense may be vacated and a longer sentence im-
posed. The third type is that contemplated by the North Carolina
Habitual Felon Act. “This type proceeding requires the indict-
ment or information charging the defendant to be separated into
two parts, the first alleging the present, or substantive crime,
and the second alleging defendant’s recidivist status.” Id. at 434.
This was done in this case. Defendant’s interpretation of the stat-
utory requirements could indeed result in prejudice to the de-
fendant. The statute requires that defendant be tried on the sub-
stantive offense first. Not until he is convicted of the offense
charged can the presence of the habitual felon indictment be
revealed to the jury. The defendant has notice that he is being
charged as an habitual offender before he pleads to the present
offense. The possibility of his entering a guilty plea on the expec-
tation that the maximum punishment would be that provided in
the statute for that offense is eliminated. We do not believe the
legislature intended to require that the first indictment, notifying
defendant of the substantive charge, should include his recidivist
status. That is the function of the second indictment. Nor can we
sustain defendant’s suggestion that the Act cannot pass constitu-
tional muster. See Rummel v. Estelle, 445 U.S. 263, 63 L.Ed. 2d
382, 100 S.Ct. 1133 (1980); Spencer v. Texas, 385 U.S. 554, 17 L.Ed.
2d 606, 87 S.Ct. 648 (1967); State v. Allen, supra. This assignment
of error is overruled.

[2] Defendant next contends that the delay in empanelling the
jury at the habitual felon proceedings constituted reversible error
for that G.S. 15A-1221 requires that the jury be empanelled prior
to the state’s offering evidence, and G.S. 14-7.5 requires that, “ex-
cept that the same jury may be used, the proceedings shall be as
if the issue of habitual felon were a principal charge.” Defendant
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accurately sets out the statutory provisions, and if a question of
double jeopardy were involved, we would probably agree with
him. However, that is not the case here. We perceive no prejudice
to defendant by the failure of the court officially to re-empanel
the jury, even if that were necessary, prior to the beginning of
the proceedings. If error was committed, it was technical error.
Mere technical error is not sufficient to require the granting of a
new trial. The error must be so prejudicial as to affect the result.
State v. Stanfield, 292 N.C. 357, 233 S.E. 2d 574 (1977); State v.
Cottingham, 30 N.C. App. 67, 226 S.E. 2d 387 (1976); G.S.
15A-1443(a). This assignment of error is also overruled.

[3] Counsel for defendant, on the day of trial, attempted to
withdraw because he believed that defendant would testify and
perjure himself. He urges that the court’s refusal to allow him to
withdraw constituted a denial of effective assistance of counsel to
defendant. Upon defendant’s notice of appeal, the court reap-
pointed counsel to prosecute defendant’s appeal. This, he urges,
was an abuse of discretion. From the record before us it is abun-
dantly clear that defendant was quite well represented. It is also
clear that the court did not abuse his disdretion and that the
defendant suffered absolutely no prejudice. We commend counsel
for his candor in bringing these matters before us, but we cannot
sustain the position, and we overrule these assignments of error.

Defendant next contends that the court committed reversible
error in admitting evidence of the out-of-court and in-court iden-
tification of defendant by the witness Everett Body. He bases this
contention on two premises: (1) that at the time of the identifica-
tion, defendant did not have counsel, and (2} that the procedure
used was unduly suggestive. Neither position can be sustained.
Witness Body, an employee of Hop In, Incorporated, testified that
between 11:00 p.m. on 22 July and 7:00 a.m. on 23 July, he saw
defendant twice. The first time defendant came in the store,
witness was talking with a police officer who was in the store.
Defendant got a pie, checked out, and left. The police officer left,
and in about ten minutes defendant came in again. Witness was
putting drinks in the cooler. Defendant came over, got a Mountain
Dew and told witness to check him. When witness looked up,
defendant had a knife to witness’s chest and demanded money.
Defendant said he wanted the money in the safe, came around the
counter holding the knife on witness all the time. The store was
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well lighted and witness could see defendant well. He gave de-
fendant the money from the safe and the cash register. Defendant
then, by use of the knife, forced witness to go back to the drink
stand where defendant got a six pack. The witness, having been
told by his employer not to try to be a hero but just to get a good
description, observed defendant closely. Some 30 minutes later,
defendant was brought to the store by officers and witness went
out to the patrol car where defendant was seated and, without en-
couragement from the officers, said that he was the man who had
robbed him.

[4] Defendant had not been charged with anything at the time
the officers took him to the Hop In store. It was still the in-
vestigatory stages of the incident. At this stage, there was ob-
viously no right of counsel, nor was it required that a knowing
and voluntary waiver of counsel be obtained. In State v. Sanders,
33 N.C. App. 284, 287, 235 S.E. 2d 94, 96 (1977), cert. denied, 293
N.C. 257, 237 S.E. 2d 539 (1977), we said:

The constitutional right to counsel at an identification pro-
cedure does not attach until “the initiation of adversary
jJudicial criminal proceedings whether by way of formal
charge, preliminary hearing, indictment or arraignment.” Kir-
by v. Illinoss, 406 U.S. 682, 689, 92 S.Ct. 1877, 32 L.Ed. 2d 411
(1977) (emphasis added). See, State v. Henderson, 285 N.C. 1,
203 S.E. 2d 10 (1974).

[5] Since there was no right of counsel, therefore no abridge-
ment of a constitutional right, the identification evidence need not
be excluded for that reason. Nor was the procedure so unduly
suggestive as to offend due process requirements. The factors to
be considered when making a determination of whether the
“totality of circumstances” surrounding the procedure was so un-
duly suggestive as to create a substantial likelihood of misiden-
tification are: the witness’s opportunity to observe the defendant
at the time the crime was committed, his attentiveness, the ac-
curacy of his description, the length of time elapsing between the
time of the commission of the crime and the identification pro-
cedure, and the degree of the witness’s certainty. See Neil v. Big-
gers, 409 U.S. 188, 34 L.Ed. 2d 401, 93 S.Ct. 375 (1972). Applying
these factors to the case before us, it is perfectly clear that the
evidence of identification was admissible. The court found facts
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which were fully supported by the evidence and which supported
his conclusions. This assignment of error is overruled.

[6] During the course of the trial it was brought to the court’s
attention that the newspaper the day before had carried an arti-
cle about the habitual felon prosecution. The court had instructed
the jury at the time the court was recessed for the day that they
were not to discuss the case, listen to anything about it on radio
or television, or receive anything about the case outside the
courtroom. The court questioned the jurors and determined that
two had seen the headline to the article but neither had read the
article. The court ruled that seeing the headline did not violate
his instructions and again instructed the jury not to read
anything about the case and to disregard anything they might
have seen. Defendant’s motion for mistrial was denied and he
assigns this as error. It is well established that, absent a finding
of substantial and prejudicial error (see G.S. 15A-1061), the grant-
ing or denial of a motion for mistrial lies in the sound discretion
of the trial judge. Keener v. Beal, 246 N.C. 247, 98 S.E. 2d 19
(1957); State v. Mills, 39 N.C. App. 47, 249 S.E. 2d 446 cert.
denied, 296 N.C. 588, 254 S.E. 2d 33 (1978); Thompson v. Town and
Country Construction Co., 39 N.C. App. 240, 249 S.E. 2d 810
(1978). There is no showing of substantial prejudice to defendant.
We perceive no abuse of discretion in the ruling of the trial court.
This assignment of error is without merit.

Each of the remaining assignments of error brought forward
and argued by defendant has been examined with care. We find
none with sufficient merit to require discussion. Counsel for
defendant has been diligent in attempting to find error and has
not overlooked any possibility. Defendant, however, represented
by able counsel, had a fair trial free from prejudicial error.

No error.

Judges ARNOLD and BECTON concur.,
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RAYMOND GERALD RATHBURN anD wire, MARY FRANCES RATHBURN v.
DENVER C. HAWKINS aAND wIFE, ZOLA MAE HAWKINS

No. 8128D(C466
(Filed 16 February 1982)

Adverse Possession §§ 2.6 — right-of-way in driveway—issue of permissive use—
summary judgment improper
In an action to establish a prescriptive easement over defendants’ proper-
ty, the trial court erred in granting summary judgment for defendants as the
forecast of plaintiffs’ evidence was sufficient to show adverse possession, if a
disputed permission issue can be resolved in plaintiffs’ favor. The fact that the
plaintiffs, as owners, have not shown adverse use for the statutory period of
twenty years does not defeat their claim if they can offer proof that the re-
quirement to establish presecriptive use existed in their predecessor in title.

APPEAL by plaintiffs from Roda, Judge. Judgment entered 30
January 1981 in District Court, BUNCOMBE County. Heard in the
Court of Appeals 5 January 1982.

This is an appeal from summary judgment for defendants in
an action to establish a prescriptive easement over defendants’

property.

In their complaint plaintiffs alleged that they had adversely
possessed a right-of-way over defendants’ land for more than
twenty years and prayed for judgment recognizing their owner-
ship of the right-of-way. Defendants answered by denying plain-
tiffs’ allegations and counterclaimed that plaintiffs used the
driveway with defendants’ permission which was withdrawn on 17
March 1980. Defendants also alleged trespass and nuisance for
which they sought $10.00 per day in damages and an injunction
against such trespass.

Defendants moved for summary judgment. In support of
their motion they offered the following: the depositions of both
plaintiffs; the affidavit of defendant Denver C. Hawkins; and a
copy of a deed dated 4 October 1960 from F. B. Short and wife to
plaintiffs, recorded in Deed Book 836, page 503, Buncombe County
Register of Deeds. At the hearing on the motion, plaintiffs offered
into evidence the affidavit of plaintiff Raymond Gerald Rathburn.

In his affidavit defendant Denver Hawkins stated that since
1944 he and his wife had owned the land on which the driveway
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plaintiffs claim as a right-of-way is located. In late 1959 or early
1960 plaintiff Raymond Rathburn told defendant that he planned
to buy property adjoining defendants’ land and asked defendant if
any right-of-way existed across defendants’ property. Defendant
advised Rathburn that there was no right-of-way but gave his per-
mission for such use. By letter dated 17 March 1980 defendants
withdrew this permission.

Plaintiff Gerald Rathburn’s deposition and affidavit indicated
that his house is at the terminus of the disputed driveway and
that the driveway is the only access to his property. The house
was built in the 1940’s, and it appeared that the driveway had
also been in existence since that time. Plaintiffs rented the house
from the owner beginning in January 1960, bought the property
in June or July 1960, and lived there until 1969. Since 1969 they
have rented the house to various tenants. Plaintiffs have added
gravel to the driveway each year since they have owned the prop-
erty. The driveway is used exclusively by plaintiffs, their friends,
neighbors and tenants. Defendants built a fence along the
driveway in the 1960’s. The location of the right-of-way is shown
on a plat attached to a deed dated 22 June 1973 in which defend-
ants conveyed part of their property.

According to plaintiff's affidavit, the only conversation be-
tween plaintiffs and defendants concerning the right-of-way occur-
red after a surveyor had placed a stake in the middle of the
driveway. Mr. Hawkins stated that the right-of-way was further
down the hill, and he and Mr. Rathburn discussed moving the
driveway. However, Mr. Hawkins said, * ‘Since the right-of-way
has always been in that location, let’s just leave it there.’”

Plaintiffs thought they had a legal right-of-way over defend-
ants’ property and did not learn otherwise until they received the
letter withdrawing defendants’ permission to use the driveway.
Both plaintiffs stated that they did not intend to take anything
away from Mr. Hawkins.

The court granted summary judgment for defendants and en-
joined plaintiffs from going over defendants’ land. Plaintiffs ap-
pealed.
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Riddle, Shackelford & Hyler by Jokn E. Shackelford for
plaintiff appellants.

Barnes, Wadford, Carter & Kropelnicki by Steven
Kropelnicki, Jr., for defendant appellees.

CLARK, Judge.

The sole issue before this Court is whether the trial court
erred in granting summary judgment for defendants. G.S. 1A-1,
Rule 56, provides that a motion for summary judgment is proper-
ly granted if the pleadings and other documents filed show that
there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law.

An issue is material if the facts alleged “would constitute a
legal defense, or would affect the result of the action, or if its
resolution would prevent the party against whom it is resolved
from prevailing in the action.” Koontz v. City of Winston-Salem,
280 N.C. 513, 518, 186 S.E. 2d 897, 901 (1972).

In Dickinson v. Pake, 284 N.C. 576, 580-81, 201 S.E. 2d 897,
900-01 (1973), the Supreme Court in a decision written by
Huskins, J., traced the development in this State of the law con-
cerning prescriptive easements. The decision enumerated the
following legal principles applicable to prescriptive easements:

“1. The burden of proving the elements essential to the
acquisition of a prescriptive easement is on the party claim-
ing the easement. . . .

2. The law presumes that the use of a way over
another’s land is permissive or with the owner’s consent
unless the contrary appears. . . .

3. The use must be adverse, hostile, or under a claim of
right. . . . '

4. The use must be open and notorious. . .

5. The adverse use must be continuous and uninter-
rupted for a period of twenty years. .

6. There must be substantial identity of the easement
claimed. . . .” (all citations omitted)
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The facts in Dickinson are very similar to those of the case
sub judice. In each case, the roadway was used continuously by
the plaintiffs under such circumstances as to give defendants
notice that the use was adverse, hostile or under claim of right;
the roadway was the only means of access to the house on the
property; the defendants had placed a fence (this case) and shrub-
bery and old tires (Dickinson) along the edge of the driveway; and
plaintiffs had performed some maintenance on the roadway. Our
Supreme Court held in Dickinson that the evidence was sufficient
to rebut the presumption that the use was permissive and to sub-
mit the issue to the jury. See, Potts v. Burnette, 301 N.C. 663, 273
S.E. 2d 285 (1981).

In the case before us the parties offered conflicting proof on
the question of whether plaintiffs asked for permission to use the
driveway. In Dickinson, however, there was no evidence that
plaintiff had ever sought or that defendants had ever given per-
mission to use the roadway. Therefore, it is obvious that the con-
flicting evidence concerning permission to use the driveway is
crucial to the outcome of the case here presented and must be
resolved. The testimony of plaintiff and defendant is contradic-
tory on this issue: Mr. Hawkins averred that plaintiff sought per-
mission to use the roadway, which was granted; however, Mr.
Rathburn denied that this conversation had in fact occurred.
Therefore, it is for the trier of facts, not the court, to determine
which party is to be believed. “[I}f there is any question as to the
credibility of affiants in a summary judgment motion or if there is
a question which can be resolved only by the weight of the
evidence, summary judgment should be denied.” City of
Thomasville v. Lease-Afex, Inc.,, 300 N.C. 651, 655, 268 S.E. 2d
190, 193-94 (1980). See also, Moore v. Fieldcrest Mills, Inc., 296
N.C. 467, 251 S.E. 2d 419 (1979).

Based upon the decision in Dickinson v. Pake, supra, we
believe that the forecast of plaintiffs’ evidence was sufficient to
show adverse possession, if the disputed permission issue can be
resolved in plaintiffs’ favor. The mere fact that defendants at the
taking of the depositions were able to elicit from plaintiffs the
statements that they had no intention of taking property from
defendants is not in itself sufficient to negate adverse possession.
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The evidence tended to show that plaintiffs adversely possessed
the driveway under claim of right. This claim appears to have
been recognized by defendants as shown by the plat attached to
their deed to Abe Anders recorded in Book 1082, Page 738, Bun-
combe County Registry, on which the right-of-way is indicated,
and also as acknowledged in the conversation between Mr.
Hawkins and Mr. Rathburn concerning moving the location of the
driveway. ‘

We note that the plaintiffs as owners have not shown
adverse use for the statutory period of twenty years. They
became record title holders of the property in October 1960, and
therefore they were about six months short of the requisite
period at the time defendants’ withdrew permission (March 1980).
Since it appears from the record that the driveway has been in
existence as long as has the house itself, this should pose no prob-
lem for plaintiffs. They, of course, can tack the possession of their
predecessor in title (including plaintiffs’ possession as tenants and
agents of the owner) to their own use, as long as they offer proof
at trial that the requirements to establish prescriptive use also
existed in their predecessor. Alexander v. Gibbon, 118 N.C. 796,
24 S.E. 748 (1896); J. Webster, Real Estate Law tn North Carolina
§ 262 (1971).

We conclude that summary judgment was improvidently
entered because the record discloses a material issue of fact.

Reversed.

Judges WHICHARD and BECTON concur.

CHRYSLER CREDIT CORPORATION v. HENDERSON BELK

No. 8126SC474
(Filed 16 February 1982)

Bills and Notes § 20— action on promissory note—summary judgment improper
In an action on a promissory note given pursuant to the liquidation of an
automobile dealership, the trial court erred in entering summary judgment in
favor of plaintiff where a genuine issue of material fact was presented as to
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whether plaintiff orally agreed with defendant’s agent that $20,000 due from
plaintiff to the dealership would be applied to the initial payments owing on
the note so that defendant would not be in default on the note.

APPEAL by defendant from Johnson, Judge. Judgment
entered 18 February 1981, in Superior Court, MECKLENBURG
County. Heard in the Court of Appeals 6 January 1982,

On 21 August 1980 plaintiff filed suit against defendant seek-
ing to recover judgment on a promissory note executed by de-
fendant to plaintiff on 6 June 1980, wherein defendant agreed to
pay plaintiff the sum of $66,780 on a monthly basis. The first in-
stallment, due 10 July 1980, was to be in the amount of $6,071.
Each remaining installment, due on the 10th of the succeeding
month, was to be in the amount of $6,070.90. The parties agreed
“that this note represents the current amount owed Chrysler
Credit Corporation (Plaintiff) due to the liquidation of Lincolnton
Chrysler Dodge, Inc., an Automobile Dealership located in Lin-
colnton, North Carolina.” Pursuant to the note plaintiff could
declare the balance due if defendant defaulted on any of these
payments. Plaintiff alleged in its complaint that defendant failed
to make payments “as they became due and owing.”

On 27 October 1980, defendant filed a verified answer,
wherein he denied that the note was executed for value received
and that he had failed to pay. Three days later plaintiff moved for
entry of judgment on the pleadings, or in the alternative, for the
entry of summary judgment in its favor. Plaintiff alleged, inter
alia, that defendant’s answer failed “to raise a valid defense with
respect to the balance due and owing on the promissory note ad-
mittedly executed by the defendant.”

During discovery, defendant admitted signing an agreement
entitled “Continuing Guaranty” dated 11 May 1978. Therein
defendant agreed to discharge all of the present and future
obligations owing to plaintiff by Lincolnton Chrysler Dodge, Inc.
(hereinafter the dealership). Defendant also admitted that he
received a letter from plaintiff's attorney on 11 August 1980
demanding payment of the outstanding balance on the note. C. W.
Robinson, plaintiff's Branch Manager, filed an affidavit on 12
November 1980. He swore that in June 1980 the dealership owed
plaintiff money; that pursuant to the guaranty agreement be-
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tween plaintiff and defendant, defendant was liable for this debt
and that defendant signed a promissory note in consideration of
plaintiff’s decision to allow the debt to be paid in installments. On
12 November 1980, defendant requested the production of certain
documents by plaintiff including those relating to the relationship
between the dealership and plaintiff and those regarding conver-
sations by or between defendant, plaintiff or the dealership in-
volving the promissory note. On 10 December 1980 plaintiff mov-
ed to amend its complaint in order to allege a second cause of ac-
tion. This cause of action involved further debts allegedly accrued
by the dealership and guaranteed by defendant.

On 6 February 1981, Frank Wilson filed an affidavit in de-
fendant’s behalf. Wilson swore that during 1980 he was vice-
president of the dealership and authorized agent for defendant.
He emphasized that his authority included acting on defendant’s
behalf in arranging for payments on the 6 June 1980 promissory
note and other monies possibly owed by the dealership to plain-
tiff. Wilson further swore:

On or about July 2, 1980 I had a conversation with Bill
Robinson of Chrysler Credit Corporation concerning monies
owed by Lincoln (sic) Chrysler-Dodge, Inc. and Henderson
Belk. I was advised by Bill Robinson that money due Lincoln
{(sic) Chrysler-Dodge, Inc. from Chrysler Corporation which
was approximately $20,000.00 would be applied to the initial
payments due under the note of 6 June, 1980 owed by
Henderson Belk to Chrysler Credit Corporation. Thereafter, I
informed Mr. Belk that the initial payments due pursuant to
the promissory note of June 6, 1980 were taken care of.

On 6 February 1980, defendant also moved to amend his answer
and filed an amended answer and counterclaim. Therein he al-
leged the affirmative defense that all payments due plaintiff were
paid pursuant to the terms of the promissory note.

On 9 February 1981, the trial court considered plaintiff's mo-
tion for leave to amend its complaint, motion of defendant to
amend his answer and defendant’s motion to compel discovery.
The court allowed plaintiff’s motion and allowed in part defend-
ant’s motion to compel discovery. The court denied defendant’s
motion to amend his answer. On the same date the court con-
sidered plaintiff’'s motion for summary judgment and concluded
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that there was no genuine issue as to any material fact. Defend-
ant appeals from the judgment awarding summary judgment in
plaintiff’s favor.

Fairley, Hamrick, Monteith & Cobb, by Laurence A. Cobb
and F. Lane Williamson, for plaintuff appellee.

Weinstein, Sturges, Odom, Groves, Bigger, Jonas & Camp-
bell, by T. LaFontine Odom, for defendant appellant.

MORRIS, Chief Judge.

Defendant has assigned error solely to the granting of plain-
tiff's motion for summary judgment. Defendant argues that he
presented evidence at the summary judgment hearing which
tended to show that he was not in default on the promissory note.
The North Carolina Supreme Court has held that when unpleaded
defenses (such as payment on a note) are later raised by the
evidence, they should be considered when resolving a motion for
summary judgment. Bank v. Gillespie, 291 N.C. 303, 230 S.E. 2d
375 (1976). In accord with Gillespie, this Court has emphasized
that “the nature of summary judgment procedure (G.S. 1A-1, Rule
56), coupled with our generally liberal rules relating to amend-
ment of pleadings, require that unpleaded affirmative defenses be
deemed part of the pleadings where such defenses are raised in a
hearing on motion for summary judgment. (Citations omitted.)”
Cooke v. Cooke, 34 N.C. App. 124, 125, 237 S.E. 2d 323, 324, disc.
rev. denied, 293 N.C. 740, 241 S.E. 2d 513 (1977). In Gillespie,
supra, defendant executed five demand notes to plaintiff. In his
affidavit, defendant swore that the notes were executed contem-
poraneously with an oral agreement as to the mode of payment
and the fund from which the notes would be paid. He further
swore that he had been engaged in a course of dealings with
plaintiff and its predecessor which was pursuant to the oral
agreement. The Supreme Court held:

Defendant’s evidence, when taken in the light most
favorable to him, establishes the execution of certain notes
and security instruments accompanied by a prior or contem-
poraneous parol agreement as to the mode of payment and
the fund from which it would be paid. The evidence tending
to show a continued course of dealings pursuant to this oral
agreement was sufficient to have affected the result of the



90 COURT OF APPEALS [56

Chrysler Credit Corp. v. Belk

action, thereby creating a conflict between plaintiff’s
evidence and defendant’s evidence as to a material fact. Thus,
a jury question was presented and the trial judge erred when
he granted plaintiff's motion for summary judgment.

Gillespie at 310, 230 S.E. 2d at 379-80. Plaintiff attempts to
distinguish Gillespie from the case on appeal by emphasizing that
Gillespie dealt with an oral agreement, concerning a change in the
mode of payment, which was contemporaneous with the contract.
Such an agreement was deemed an exception to the parol
evidence rule. Plaintiff argues that, in contrast, the case sub
Judice deals with a later modification of the terms of the note
which was not shown to have been by mutual consent or made
upon additional consideration. We disagree. There was no
modification of the terms of the note. Instead defendant’s
evidence, like that of the defendant in Gillespie, merely shows
that the parties entered into an oral agreement to change the
mode of payment. The averments in Frank Wilson’s affidavit,
filed on defendant’s behalf, supports this conclusion. Wilson's af-
fidavit also raises the affirmative defense of payment and meets
the requirements of Rule 56(e) of the North Carolina Rules of
Civil Procedure. Pursuant to Rule 56(e), “[slupporting and oppos-
ing affidavits shall be made on personal knowledge, shall set forth
such facts as would be admissible in evidence, and shall show af-
firmatively that the affiant is competent to testify to the matters
stated therein.” Wilson swore that he, acting as defendant’s
agent, was advised by Bill Robinson, plaintiff’'s Branch Manager,
that $20,000 due from plaintiff to the dealership would be applied
to the initial payments owing on the note. The evidence in the
record on appeal indicates that this sum would cover at least the
first three payments under the note. These facts asserted by
defendant’s agent must be accepted as true by the trial court
when considering plaintiff's motion for summary judgment.
Schoolfield v. Collins, 281 N.C. 604, 189 S.E. 2d 208 (1972). The
law as to summary judgment also requires the court to construe
all the evidence in the light most favorable to the non-moving par-
ty. Any doubt as to whether a genuine issue of material fact ex-
ists must be resolved in the favor of the non-moving party. Miller
v. Snipes, 12 N.C. App. 342, 183 S.E. 2d 270, cert. denied, 279 N.C.
619, 184 S.E. 2d 883 (1971). Application of this law to the case on
appeal compels us to reverse the judgment of the trial court
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awarding summary judgment in plaintiff's favor. We note that
since the averments in Wilson’s affidavit are deemed true in con-
sidering plaintiff’s motion for summary judgment, it would appear
that plaintiff then had the duty to transfer the $20,000 credit to
the debt owing on the promissory note. Evidence of such a
transfer would be solely within the personal knowledge of plain-
tiff.

Since there exists a genuine issue of material fact as to
whether or not payments were made pursuant to the promissory
note, summary judgment was not appropriate.

In light of our decision, we need not consider whether de-
fendant’s amended answer, which arguably could have been con-
sidered as an affidavit, raised a genuine issue of material fact.

Reversed.

Judges HEDRICK and MARTIN (Robert M.) concur.

STATE OF NORTH CAROLINA v. WILLARD PHILLIP ANDREWS

No. 8110SC845

(Filed 16 February 1982)

1. Larceny § 7.4— possession of stolen property —sufficiency of evidence

In a prosecution for felonious possession of stolen goods, a witness's in-
court identification of a diamond which had been stolen, cut from the ring, and
remounted by the date of trial, was not so “inherently ineredible” that the
case should not have gone to the jury.

2. Criminal Law § 42.6— stolen diamond—identification —chain of custody not
necessary
In a prosecution for felonious possession of stolen goods, a witness’s iden-
tification of a diamond, which was alleged to have been stolen, was proper
without establishing a chain of custody.

APPEAL by defendant from Preston, Judge. Judgment
entered 13 March 1981 in Superior Court, WAKE County. Heard
in the Court of Appeals 14 January 1982.
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Defendant was indicted for second degree burglary, felonious
larceny, and felonious possession of stolen goods. The jury found
defendant not guilty of second degree burglary and felonious
larceny, but not guilty of felonious possession of stolen goods.
Defendant appeals from a judgment of imprisonment.

Attorney General Edmisten, by Assistant Attorney General
Thomas H. Davis, Jr., for the State.

Upchurch, Galifianakis & McPherson, by William V. McPher-
som, Jr., for defendant-appellant.

HILL, Judge.

The State’s evidence tended to show that at 7:00 p.m. on the
night of 13 October 1979, the family of Robert Beverly Herbert,
Jr. left their house on Reid Street in Raleigh to attend a concert.
The came home about 11:00 p.m., and Herbert’s wife discovered
that her jewelry box was empty. After discovering other evidence
of theft, Herbert called the police. Herbert and the police
discovered a heavily damaged side door and lock mechanism.
“Both the lock mechanism and the door appeared as if someone
had been prying at it with a crowbar or something.” A few feet
away, they discovered that the screen had been removed from the
downstairs bathroom window, and the window had been pushed
open from the bottom. Nothing was taken from the house but
jewelry an silver items.

The only jewelry item recovered was Herbert’'s wife's dia-
mond ring. Herbert testified that on 13 October, the emerald cut
diamond, approximately eight-tenths of a carat, was set in white
gold mounting with a yellow gold ring. Herbert further testified
that

[wlhen we got back what was returned to us, the diamond
had been cut out. The ring was gone. The diamond was still
in its original white gold prongs, but there was only a minute
fraction, just say a sixteenth of an inch of the yellow gold
visible on either side of that, and the rest of the ring had
been cut away. So it was made into another ring just exactly
like the first. It still has the original prongs.

Various silver items belonging to Herbert also were recovered.
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The State offered additional evidence from Sandra Adams
Andrews, defendant’s cousin and sister-in-law, who testified under
an agreement with the State. Andrews testified that she, her hus-
band, and defendant had been involved in several break-ins. On
the night of 14 October 1979, Andrews was at home when she saw
defendant about 9:00 p.m. Defendant showed her a diamond and
asked if she would buy it. “The stone was like an emerald cut, a
stone, it was not a ring. It was a stone that was in the prongs.”
Andrews bought the diamond for $200. When she was shown at
trial the diamond Herbert had mounted onto another ring, An-
drews identified it as “the stone that I purchased from Willard
Andrews, the top part. It was cut off, I'll say about here (in-
dicating) and it was just this and the prongs.”

Defendant offered evidence tending to show that he was in
New Jersey on 13 October 1979. John Branca, defendant’s former
brother-in-law, testified that defendant brought a 1973 Gremlin
automobile to his business, where Branca put on two tires, “ad-
justed his car and changed the oil in it.” Defendant stayed in New
Jersey for dinner on 14 October at approximately 2:00 p.m., and
left around 4:30 p.m. Carmen Branca, also defendant’s former
brother-in-law, corroborated John Branca’s testimony.

[11 In defendant’s first two arguments, he challenges the suffi-
ciency of Andrews’ identification of the diamond allegedly stolen
from Herbert’s home and the sufficiency of that testimony to sup-
port his conviction of possession of stolen property.

Defendant correctly states that the identification of the dia-
mond by Andrews is the only evidence which connects him with
stolen property. Possession of such property, of course, is a
necessary element of the offense of possessing stolen goods. See
G.S. 14-71.1.

While ordinarily the credibility of witnesses and the
weight to be given their testimony is exclusively a matter for
the jury, this rule does not apply when the only testimony
justifying submission of the case to the jury is inherently in-
credible and in conflict with the physical conditions establish-
ed by the State’s own evidence.

State v. Wilson, 293 N.C. 47, 51, 235 S.E. 2d 219, 221 (1977). This
rule is based upon State v. Miller, 270 N.C. 726, 154 S.E. 2d 902



94 COURT OF APPEALS [56

State v. Andrews

(1967), which, defendant argues, supports his contention that An-
drews’ identification of the diamond is ineredible. In Wilson, our
Supreme Court interpreted Miller to have “no application where
. . . 'there is a reasonable possibility of observation sufficient to
permit subsequent identification.’” State v. Wilson, suprae, at 52,
235 S.E. 2d at 222, quoting State v. Miller, supra, at 732, 154 S.E.
2d at 906 (emphasis added).

The State’s evidence in the case sub judice indicates that An-
drews described the diamond she saw on 14 October 1979 and
noted that its mounting no longer had a ring attached. This
scrutiny at the time of purchase clearly was sufficient to support
Andrews’ identification of the diamond presented at trial. The
presence or absence of the ring attached to the diamond does not
render the diamond materially changed and thereby uniden-
tifiable. Thus, we do not find the identification so “inherently
incredible” that the case should not have gone to the jury. In ad-
dition, the fact that Andrews’ testimony on this matter is
“[ulncorroborated accomplice testimony,” as defendant states,
does not affect the sufficiency of that evidence to go to the jury.
See State v. Bailey, 254 N.C. 380, 119 S.E. 2d 165 (1961). These
arguments are without merit.

[2] Defendant’s final argument alleges that there was no founda-
tion laid for the receipt of the diamond and silver into evidence in
that (1) the State failed to establish a chain of custody; (2) there
was a substantial change in the condition of the diamond from the
time of defendant’s alleged possession of it and the trial; and (3)
there was no competent evidence to link the stolen goods to
defendant. Because of our determination of defendant’s other
arguments, we choose only to address (1) above.

The following rules are applicable to our decision:

Objects offered as having played an actual, direct role in
the incident giving rise to the trial are denoted ‘real
evidence.” [Citations omitted] Such evidence must be iden-
tified as the same object involved in the incident in order to
be admissible. [Citation omitted] It must also be shown that
since the incident in which it was involved the object has
undergone no material change in its condition. [Citations
omitted] . . . [W]hen a tangible object is offered it must be
first authenticated or identified, “and this can be done only
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by calling a witness, presenting the exhibit to him and asking
him if he recognizes it and, if so, what it is.” [Citation
omitted]

There are no simple standards for determining whether
an object sought to be offered in evidence has been sufficient-
ly identified as being the same object involved in the incident
giving rise to the trial and shown to have been unchanged in
any material respect. . . . Consequently, the trial judge
possesses and must exercise a sound discretion in determin-
ing the standard of certainty required to show that the ob-
ject offered is the same as the object involved in the incident
giving rise to the trial and that the object is in an unchanged

condition.

State v. Harbison, 293 N.C. 474, 483-84, 238 S.E. 2d 449, 454 (1977)
(emphasis added). “[W}hen the question is whether the article is
one that the witness observed on a prior occasion, evidence that
it ‘looks like,” or even that it is ‘similar to,” the object observed
may be sufficient.” 1 Stansbury’s N.C. Evidence (Brandis rev.
1973) (1979 Cum. Supp.) § 117, p. 192, n. 2. Under these cir-
cumstances, a chain of custody need not be proven. State v.
White, 48 N.C. App. 589, 269 S.E. 2d 323 (1980).

In the case sub judice, Andrews identified the diamond at
trial as the same object she purchased on 14 October 1979. We
have concluded that the diamond has not undergone any material
change that would render it unidentifiable. In addition, the dia-
mond was offered properly for identification. Therefore, we find
that the trial judge did not abuse his discretion in allowing the
identification of the diamond under these circumstances; An-
drews’ testimony was sufficiently certain to show that the dia-
mond was the same.

Although we find none of the requisite predicates to the ad-
mission into evidence of the silver, the trial judge's error in
admitting such evidence is harmless in light of our foregoing
determinations.

In defendant’s trial, we find
No error.

Judges HEDRICK and BECTON concur.
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HARLEY GARY HOLLAND v. ELIZABETH ANN HOLLAND

No. 8130DC400
(Filed 16 Feburary 1982)

Divorce and Alimony § 23.3; Infants § 5— child residing in another state—
jurisdiction of child custody action

There was not available in this State substantial evidence relevant to a
child’s present or future care, protection, training, and personal relationships
so as to give the Jackson County District Court jurisdiction under G.S.
50A-3(a)(2) to determine custody of the child where the child has resided with
its father in Georgia since it was five years old; at the time of the hearing, the
child was eleven years old; the child had only briefly visited Jackson County;
the mother had only sparse contacts with the child during the previous six
years; persons named by defendant mother as being able to give evidence
could not give substantial evidence as to the child’s present life interests or
needs; and it appears that the requisite evidence could only be given by per-
sons or sources in the community in which the child has lived and begun to
grow up.

Divorce and Alimony § 23.3; Infants § 5— child residing in another state—
jurisdiction of child custody action— substantial evidence

The quality of evidence required for the court to enter a child custody
order under G.S. 50A-3(a)(2) goes beyond the standard of “more than a scin-
tilla” or “any competent evidence”; rather, the “substantial evidence” required
by the statute must be such as would enable the trial court to look to sources
within the State that could address each of the statutory aspects of the child’s
interests, care, protection, training and personal relationships.

APPEAL by plaintiff from McDarris, Judge. Order entered 28

November 1980 in District Court, JACKSON County. Heard in the
Court of Appeals 20 November 1981.

Defendant filed a motion in the cause, seeking custody of a

minor son born of her marriage to plaintiff. Plaintiff appeared

specially and moved to dismiss, asserting a lack of jurisdiction in
the trial court. Following a hearing at which the trial court heard
only the testimony of defendant, the Court entered an order con-
cluding that the trial court should assume jurisdiction and hear

the case on its merits. Plaintiff has appealed.

Holt, Haire & Bridgers, P.A., by Ben Oshel Bridgers, for

plaintiff-appellant.

Raymond D. Large, for defendant-appellee.
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WELLS, Judge.

[1] This matter involves an interpretation of North Carolina’s
Uniform Child Custody Jurisdiction Act, G.S. 50A-1, et seq. We
find that the crucial jurisdictional requirements in the Act are not
present in this case and reverse. The pertinent portions of the
Act are:

G.S. 50A-1. (a) The general purposes of this Chapter are to:

(1) Avoid jurisdictional competition and conflict with
courts of other states in matters of child custody
which have in the past resulted in the shifting of
children from state to state with harmful effects on
their well-being;

(2} Promote cooperation with the courts of other states
to the end that a custody decree is rendered in that
state which can best decide the case in the interest of
the child;

(3) Assure that litigation concerning the custody of a
child takes place ordinarily in the state with which
the child and the child’s family have the closest con-
nection and where significant evidence concerning
the child’s care, protection, training, and personal
relationships is most readily available, and that
courts of this State decline the exercise of jurisdie-
tion when the child and the child’s family have a
closer connection with another state;

G.S. 50A-3. (a) A court of this State authorized to decide child
custody matters has jurisdiction to make a child custody
determination by initial or modification decree if:

(1) This State (i) is the home state of the child at the
time of commencement of the proceeding, or (ii) had
been the child’s home state within six months before
commencement of the proceeding and the child is ab-
sent from this State because of the child’s removal or
retention by a person claiming the child’s custody or
for other reasons, and a parent or person acting as
parent continues to live in this State; or
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(2) It is in the best interest of the child that a court of
this State assume jurisdiction because (i) the child
and the child’s parents, or the child and at least one
contestant, have a significant connection with this
State, and (ii) there is available in this State substan-
tial evidence relevant to the child’s present or future
care, protection, training, and personal relationships;
or

(3) The child is physically present in this State and (i)
the child has been abandoned or (ii) it is necessary in
an emergency to protect the child because the child
has been subjected to or threatened with mistreat-
ment or abuse or is otherwise neglected or depend-
ent; or

(4) () It appears that no other state would have jurisdie-
tion under prerequisites substantially in accordance
with paragraphs (1), (2), or (3), or another state has de-
clined to exercise jurisdiction on the ground that this
State is the more appropriate forum to determine the
custody of the child, and (ii} it is in the best interest
of the child that this court assume jurisdiction.

The evidence before the trial court consists of plaintiff’s
verified complaint in the original cause, defendant’s and plaintiff's
motions in the cause relating to this case, and the testimony of
the defendant-mother of Gary Dale Holland. This evidence tends
to show the following circumstances and events relevant to the
custody of Gary Dale. Two children were born of the marriage of
plaintiff and defendant: Gary Dale, born 5 May 1969 and Annette
Elaine, born 2 November 1971. Plaintiff and defendant were sepa-
rated on 25 November 1971 and judgment of divorece was entered
5 January 1972. Custody of the children was not provided for in
the divorce decree, the parties having agreed that defendant
would have custody of the children. During the latter part of the
summer of 1974, plaintiff moved to Griffin, Georgia and took Gary
Dale with him. In October, 1974, defendant moved to New Bern,
North Carolina where she lived until September, 1976 when she
returned to live in Jackson County. Plaintiff has continued to live
in Georgia with Gary Dale since the late summer of 1974. Defend-
ant did not visit Gary Dale nor did he visit her from late summer
of 1974 until the fall of 1976, when defendant went to Georgia to
visit Gary Dale. There was evidence that Gary Dale has made one



N.C.App.] COURT OF APPEALS 99

Holland v. Holland

visit, with his father, to Jackson County since 1974. Plaintiff’s
mother, father, brother, and sister live in Jackson County.

Defendant testified that “the biggest majority” of her
relatives live in Jackson County. She testified that there were
eleven named persons in Jackson County who knew her, knew
her when Gary Dale lived with her, were familiar with her home,
and could testify as to her fitness as a parent. None of these
named persons testified. Defendant also testified that the Jackson
County Department of Social Services had investigated her home
quite a few times within the past three years. Defendant remar-
ried in 1974 and was divorced in 1978. Defendant has lived in
Jackson County since the fall of 1976.

The trial court concluded that Georgia is the “home state of
Gary Dale; that defendant has significant connections with North
Carolina; and that plaintiff has significant connections with North
Carolina. These conclusions are supported by the evidence and
are not at issue.

The trial court also concluded that there is available in North
Carolina substantial evidence relevant to Gary Dale’s past, pres-
ent and future care, protection, training, and personal relation-
ships. The findings of fact upon which that coneclusion is based are
not supported by the evidence.

At the time he moved with his father to Georgia, Gary Dale
was five years old. At the time of the hearing, Gary Dale was
eleven years old. During that six year interval, Gary Dale had
only briefly visited Jackson County. It thus appears that evidence
of his life style, home environment, neighborhood environment,
progress in school, and the conditions of his health, both with
respect to the present and future, could only come from persons
or sources in the community where he has lived and begun to
grow up. Gary Dale’s contacts with his mother during the
previous six years were so sparse as to make it obvious that she
could not give substantial evidence as to his present care, train-
ing, and personal relations. Even more obvious is the fact that
those persons defendant named as being available to give
evidence could not give substantial evidence as to Gary Dale’s
present life interests, or needs. Defendant’s lack of detail as to
her own relationship with the persons she named as available
witnesses make it questionable as to whether they could give
substantial evidence as to Gary Dale’s future care, training, pro-
tection, and personal relations. The record is void of any substan-
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tial evidence from defendant, reflecting only defendant’s bare
assertion that she could provide some testimony as to her own
situation. Although the trial court found that the Jackson County
Department of Social Services had conducted investigations and
prepared reports as to the home life of defendant, this finding is
based only upon defendant’s statement to the court that the
Agency had investigated her home and had made no negative
findings. This finding is immaterial to the issue of Gary Dale’s
welfare.

[2] Jurisdiction in this case could not be grounded except under
G.S. 50A-3(a)2). The test there is twofold, requiring both a signifi-
cant parental connection with this state and substantial evidence
available in the state as to presemt or future care, protection,
training, and personal relationships.! We hold that the quality of
evidence required under this section of the statute goes beyond
the standard of “more than a scintilla” or “any competent
evidence”. See State v. Smith, 40 N.C. App. 72, 252 S.E. 2d 535
(1979). To be able to enter a well-founded custody order, the trial
court must look beyond the declarations of competing parents,
seeking to find the real circumstances of the child’s welfare. The
“substantial” evidence required by the statute, therefore, must be
such as would enable the trial court to look to sources within the
state that could address each of the statutory aspects of the
child’s interest, care, protection, training, and personal relation-
ships. See Dawis v. Davis, 53 N.C. App. 531, 281 S.E. 2d 411
(1981); Green v. Green, 87 Mich. App. 706, 276 N.W. 2d 472 (1978);
Theresa H. v. Pasquale G., 102 Misc. 2d 759, 424 N.Y.S. 2d 652
(1980); compare Etter v. Etter, 43 Md. App. 395, 405 A. 2d 760
(1979); see also Ratner, “Child Custody in a Federal System”, 62
Mich. L. Rev. 795 {1964).

This case provides a clear example of what the Act was in-
tended to prevent: forum shopping for the convenience of com-
peting parents to the detriment of the real interest of the child.

Defendant did not establish any of the jurisdictional re-
quirements of the Act.

1. Although plaintiff did not follow the precise requirements of App. R. in
seeking to preserve for our review the findings of fact and conclusions of law
argued in his brief, his exceptions to the judgment preserves for our review, pur-
suant to Rule 10(a), the question of whether the trial court had subject matter
jurisdiction.
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The order of the trial court is

Vacated.

Judges ARNOLD and MARTIN (Harry C.) concur.

STATE OF NORTH CAROLINA v. JAMES FRANKLIN McLELLAN

No. 81165C853

(Filed 16 February 1982)

1. Criminal Law § 89; Witnesses § 1.3— interpreter of testimony —relative of vie-
tim
The trial court did not abuse its discretion in appointing a relative of a
robbery victim to interpret the vietim’s testimony. The victim had suffered an
injury when he was young which made it difficult for him to pronounce clearly
certain words. His half sister, who was familiar with the victim’s speech im-
pediment, was properly appointed to interpret as there was no evidence
presented as to specific prejudices she may have had, and she was used only
when an attorney, defendant or juror indicated an inability to understand.

2, Criminal Law § 113.1 — incorrect summary of evidence —no prejudice

An error in the court’s charge, where it incorrectly stated that defendant,
rather than another man, had received a wallet and checkbook from the victim,
was not prejudicial as in the same sentence the court correctly summarized
that another man went through the victim's pockets, taking his wallet and
checkbook, and as the charge as a whole was correct.

APPEAL by defendant from Brewer, Judge. Judgment
entered 3 March 1981 in Superior Court. ROBESON County. Heard
in the Court of Appeals 1 February 1982.

Defendant was convicted of armed robbery. Judgment impos-
ing a prison sentence was entered.

Attorney General Edmisten, by Assistant Attorney General
Harry H. Harkins, Jr., for the State.

Appellate Defender Project for North Caroling, by Assistant
Appellate Defender Marc D. Towler, for defendant appellant.
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VAUGHN, Judge.

Defendant brings forward two assignments of error, neither
of which discloses prejudicial error.

[1] Defendant first argues the trial court abused its discretion in
appointing a relative of the robbery victim to interpret his
testimony. We disagree.

A court has the inherent authority to appoint an interpreter
for the proper transaction of its business. Wise v. Short, 181 N.C.
320, 322, 107 S.E. 134, 136 (1921). Because of the possibility of in-
advertent distortion of testimony, however, an interpreter should
not be appointed unless necessary. Such necessity arises when
the witness’s normal method of communication is unintelligible to
those in the courtroom.

In Wise v. Short, supra, the Supreme Court upheld a court’s
appointment of an interpreter to translate a holographic will writ-
ten in the Syrian language. G.S. Chap. 8B details the procedure
for the appointment of an interpreter for deaf persons. The deci-
sion of whether an interpreier is warranted in a particular case is
a decision within the trial judge's discretion. It will not be re-
viewed absent a showing of abuse of discretion. Kley v. Abell, 483
S.W. 2d 625 (Mo. App. 1972); State in Interest of R.R., 79 N.J. 97,
398 A. 2d 76 (1979).

Before trial in the present cause, the State presented
evidence that Billy Ray Joyner, the 49-year-old victim of the al-
leged robbery, had a speech disability caused by a childhood acci-
dent. Carolyn Martin, Mr. Joyner’s half sister, testified that his
lower jawbone had been injured and there were certain words he
could not pronounce. At the close of the voir dire, the court con-
cluded that at times during the victim’s testimony, an interpreter
may be necessary. In light of the court’s instruction that Mr.
Joyner’s testimony should be interpreted only when an attorney,
defendant or juror indicated an inability to understand, we con-
clude the court was well within its discretion in appointing an in-
terpreter. See generally State in Interest of R.R., supra.

The next question is whether the court abused its discretion
in its selection of the interpreter. Any qualified person may be
appointed and act as an interpreter. Wise v. Short, 181 N.C. 320,
322, 107 S.E. 134, 136 (1921). Defendant argues that the court
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erred in finding Carolyn Martin qualified because she is a relative
of Billy Ray Joyner. Defendant contends that the judge should
have appointed either an impartial interpreter or no interpreter
at all.

When an interpreter is appointed, it is vital that he act im-
personally —repeating the witness’s testimony without embellish-
ment or deletion. For that reason, we recognize that whenever
possible, a disinterested interpreter should be appointed. Annot.,
6 A.L.R. 4th 158 (1981). There are situations, however, when the
“disability” of a witness is such that a disinterested interpreter
would be of little assistance to the court. In cases like the present
one, where the witness cannot speak clearly because of a speech
impediment, some familiarity with the witness may be necessary.
Emphasizing the witness’s distinctive speech patterns, reviewing
courts in these cases have upheld the trial court’s discretion in
appointing as interpreter a friend or relative of the witness. E.G.,,
Fairbanks v. Cowan, 551 F. 2d 97 (6th Cir. 1977) (father appointed
interpreter of sodomy victim who could only make gutteral
sounds); United States v. Addonizio, 451 F. 2d 49 (3rd Cir. 1971),
cert. denied, 405 U.S. 936, 92 S.Ct. 949, 30 L.Ed. 2d 812 (1972), reh.
denied, 405 U.S. 1048, 92 S.Ct. 1309, 31 L.Ed. 2d 591 (1972) (wife
appointed interpreter of witness who was unable to speak above a
loud mumble); Almon v. State, 21 Ala. App. 466, 109 So. 371 (1926)
(mother appointed interpreter of tongue-tied rape victim); Renick
v. Hays, 201 Ky. 192, 256 S.W. 26 (1923) (daughter appointed inter-
preter of plaintiff with speech impediment).

In the present case, the prosecuting witness had suffered an
injury when he was six years old which made it difficult for him
to pronounce clearly certain words. His half sister testified that
she had known and communicated with him since childhood and
was able to understand him better than most people. Defendant’s
attorney had an opportunity to cross-examine Carolyn Martin out-
side the presence of the jury. Compare with Kley v. Abell, 483
S.W. 2d 625 (Mo. App. 1972). There was no evidence presented as
to any specific prejudice she may have had. Since the State did
not plan to call her as a primary witness, the potential for her im-
properly using the interpretation to corroborate her own
testimony was not present. Compare with State in Interest of
RR., 79 NJ. 97, 398 A. 2d 76 (1979). Defendant’s attorney
presented no argument opposing the State’s tender of her as an
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interpreter. In light of the foregoing, we conclude that the court’s
appointment of the vietim’s half sister as interpreter did not
amount to an abuse of discretion.

We further note the lack of any events during the trial which
would have warranted the removal of Carolyn Martin as inter-
preter. Questions were addressed directly to Joyner, the victim of
the robbery. See Annot., 6 A.L.R. 4th 158 (1981). Mrs. Martin did
not repeat his testimony unless the judge, an attorney, or a juror
indicated that he did not understand what was said. Defendant’s
attorney did not object to her interpretation. No prejudice has
been shown. See generally Fairbanks v. Cowan, supra; Almon v.
State, supra. Defendant’s assignment of error is overruled.

[2] Defendant’s second assignment of error is that the court com-
mitted prejudicial error in its jury charge. We disagree.

Defendant and four other men were charged with the armed
robbery of Billy Ray Joyner. Their cases were joined for trial.
The State presented evidence that on 10 November 1980, the five
codefendants picked up Joyner who was hitehhiking along
Highway 41. Joyner sat in the backseat of the car between
McLellan and defendant Brown. Defendants Riggins, Jones, and
Williams were in the front seat. Joyner testified that after riding
for about two blocks, McLellan pulled out a gun and placed it
under his neck. Brown then reached into his pockets and took his
checkbook and wallet. One of the individuals in the front seat
reached back and took his watch. Thereafter, Joyner was thrown
out of the car.

In summarizing the State’s evidence, the court incorrectly
stated that it was McLellan, rather than Brown, who had received
the wallet and checkbook from the victim. Defendant argues that
the misstatement was prejudicial because it improperly added
credibility to the testimony of defendants Riggins, Jones, and
Williams. These defendants had testified that they did not par-
ticipate in the robbery; it was MecLellan who had demanded the
money. The only reason they later accepted some of Joyner’s
money from MecLellan was because they were frightened by
McLellan and his gun.

Defendant highlights an isolated portion of the court’s jury
instructions. The charge, however, must be construed contextual-
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ly. State v. Gaines, 283 N.C. 33, 43, 194 S.E. 2d 839, 846 (1973). In
the same sentence containing the misstatement of Joyner’s
testimony, the court correctly summarized that Andrew Brown
went through Billy Joyner’s pockets, taking his wallet and
checkbook. We will not hold one portion prejudicial when the
charge as a whole is correct. Id. Furthermore, defendant at trial
failed to object to any of the submitted instructions. It is a
general rule that objections to the judge’s summary of the
evidence must be made before the jury retires so that the court
has an opportunity for correction. Failure to object is deemed a
waiver. State v. Hammonds, 301 N.C. 713, 272 S.E. 2d 856 (1981).
We overrule defendant’s assignment of error.

No error.

Chief Judge MORRIS and Judge MARTIN (Harry C.) concur.

JACQUELINE B. SIMMONS v. QUICK STOP FOOD MART, INC.

No. 8112D(C438

(Filed 16 February 1982)

Partnership § 2— conveyance of property to partnership— partner’s conveyance of
interest in the property—legal title still in partnership
Where real property was conveyed to “Johnny L. Wood and Oscar Harold
Simmons d/b/a Wood and Simmons Investments, a partnership” by a deed
which referred in the granting clause and habendum to the grantee as the
“party of the second part, its successors, heirs and assigns”™; a lease was ex-
ecuted by “Johnny L. Wood and Oscar Harold Simmons d/b/a Wood and Sim-
mons Investments, a partnership” to defendant; the partnership was
thereafter dissolved and “Johnny L. Wood and wife” conveyed “all of their
one-half undivided interest” in the property to “Oscar Harold Simmons and
wife”; and pursuant to a separation agreement, Oscar Harold Simmons con-
veyed the property to his wife, the plaintiff in this action, it was held that (1)
the conveyance to “Johnny L. Wood and Oscar Simmons d/b/a Wood and Sim-
mons, Investments, a partnership” vested title in the partnership rather than
in the partners as individuals, (2) legal title to the property remains in the
partnership since the property was not conveyed in the partnership name, (3)
the lease to defendant continues as a partnership affair even though the part-
nership has been dissolved, and (4) plaintiff wife has no standing to pursue
summary ejectment proceedings as legal owner of the property and
defendant’s landlord.



106 COURT OF APPEALS {56

Simmons v. Quick Stop Food Mart

APPEAL by plaintiff from Cherry, Judge. Order entered 23
February 1981 in Distriect Court, CUMBERLAND County. Heard in
the Court of Appeals 10 December 1981.

This is a summary ejectment proceeding brought on 2
December 1980 by the alleged owner of certain property against
her alleged tenant. Three days later, the action was removed
from the magistrate to the district court upon defendant’s denial
of plaintiff's title to the property. Plaintiff and defendant each
moved for summary judgment; defendant’s motion was granted.
Plaintiff appeals from this order.

J. Gates Harris and Thomas H. Finch, Jr. for plaintiff-
appellant.

Ervin 1. Baer for defendant-appellee.

HILL, Judge.

On 21 May 1970 Johnny L. Wood [hereinafter referred to as
Wood] and Oscar Harold Simmons [hereinafter referred to as Sim-
mons] executed a partnership agreement creating Wood and Sim-
mons Investments [hereinafter referred to as the partnership].
This agreement was never recorded, nor was the partnership
name registered. On the same day, Wood conveyed to “Johnny L.
Wood and Oscar Harold Simmons d/b/fa Wood and Simmons In-
vestments, a partnership” two tracts of land along North Carolina
Highway 87 in Cumberland County, on which was situated a store
building. On 28 May, a lease was executed by “Johnny L. Wood
and Oscar Harold Simmons d/b/fa Wood and Simmons Investments,
a partnership,” to defendant. The lease, signed by Wood and Sim-
mons individually, was for a term of ten years with two five-year
options to renew.

On 30 June 1976, Wood and Simmons dissolved the partner-
ship and “Johnny L. Wood and wife, Zula Wood,” conveyed “all of
their one-half undivided interest” in the property to “Osecar
Harold Simmons and wife, Jacqueline B. Simmons.” The deed was
recorded 16 July 1976.

Simmons and his wife, plaintiff herein, executed a separation
agreement on 5 November 1979 which provided that he convey to
her the property in exchange for other tracts of land. The deed of
conveyance between “Oscar Harold Simmons,” grantor, and “Jac-
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queline B. Simmons,” grantee, was recorded 5 November 1979.
The following day, 6 November 1979, plaintiff notified defendant
that it must vacate the store building. Defendant refused to
vacate the building. Defendant recorded its lease 26 November
1980.

Defendant is entitled to summary judgment “if there was no
genuine issue of material fact concerning an esential [sic] element
of the plaintiff’s claim.” Ramsey v. Rudd, 49 N.C. App. 670, 672,
272 S.E. 2d 162, 163 (1980), disc. rev. denied, 302 N.C. 220, 276
S.E. 2d 917 (1981). Accord, Best v. Perry, 41 N.C. App. 107, 2564
S. E. 24 281 (1979). Plaintiff’s title to the property is an essential
element in an ejectment proceeding. Hayes v. Ricard, 245 N.C.
687, 97 S.E. 2d 105 (1957).

Plaintiff’s sole contention on appeal is that the deeds of 16
July 1976 and 5 November 1979 convey legal title to her and
thereby “confers a superior right to the prior lease.” Defendant
argues that title remains with the partnership, which still is its
landlord, since the partnership never conveyed “out” its interest
in the property. Thus, the question is whether the 21 May 1970
conveyance “in” to “Johnny L. Wood and Oscar Harold Simmons
d/b/a Wood and Simmons Investments, a partnership” vested title
in the partnership or in the partners as individuals.

“All property originally brought into the partnership stock or
subsequently acquired by purchase or otherwise, on account of
the partnership, is partnership property.” G.S. 59-38(a). Partners’
interests in partnership property has been described as a “tenan-
cy in partnership.” Ewing v. Caldwell, 243 N.C. 18, 23, 89 S.E. 2d
774, 777 (1955). When title to the property is in the partnership
name, it may be conveyed ‘“‘out” by any partner in the partner-
ship name. G.S. 59-40(a). In such cases, however, when the partner
conveys partnership property “out” i¢n his own name, he merely
“passes the equitable interest of the partnership. ..” G.S.
59-40(b).

In deciding whether the 21 May 1970 deed is in the partner-
ship name, we must look to the ‘four corners” of the document.
Rouse v. Strickland, 260 N.C. 491, 133 S.E. 2d 151 (1963); Hardy v.
Edwards, 22 N.C. App. 276, 206 S.E. 2d 316, cert. denied, 285 N.C.
659, 207 S.E. 2d 753 (1974). Thus, the grantor’s intended grantee
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may be ascertained by reviewing the granting clause, which pro-
vided,

[t]hat said parties of the first part, in consideration of other
good and valuable consideration and the sum of Ten-—Dollars
to them paid by party of the second part the receipt of which
is hereby acknowledged have bargained and sold, and by
these presents do grant, bargain, sell and convey to said par-
ty of the second part, its successors, heirs and assigns, a cer-
tain tract or parcel of land. . ..

(Emphasis added.) Further, the habendum clause provided, “T0
HAVE AND To HOLD the aforesaid tract or parcel of land, and all
privileges and appurtenances thereto belonging, to the said party
of the second part, its successors, heirs and assigns, to its only
use and behoof forever.” (Emphasis added.)

The emphasized language of the deed quoted above indicates
that the grantor intended the partnership entity to be the
grantee rather than the partners as individuals. Under G.S.
59-40(a), then, the conveyance “out” must be in the partnership
name. However, the deed recorded on 16 July 1976 was executed
by “Johnny L. Wood and wife, Zula Wood,” individually, rather
than in the partnership name. At most, this deed conveyed “out”
the “equitable interest of the partnership.” G.S. 59-40(b). The deed
of 5 November 1979 has the same effect under G.S. 59-40(b) since
the named grantor is “Oscar Harold Simmons.” Legal title
therefore remains in the partnership despite the deeds through
which plaintiff claims title.

Plaintiff argues, however, that if title is in the partnership
name, she has acquired legal title by the deeds of 16 July 1976
and 5 November 1979 since the partnership was dissolved on 30
June 1976. We do not agree.

“On dissolution the partnership is not terminated, but con-
tinues until the winding up of partnership affairs is completed.”
G.S. 59-60. Since legal title to the property remains in the part-
nership, the lease under which defendant is named tenant con-
tinues as a partnership affair. The partnership affairs thereby are
incomplete, and the partnership, though dissolved, has not yet
“terminated.”
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For these reasons, we conclude that plaintiff has no legal ti-
tle to the property and no standing to pursue summary ejectment
proceedings as owner of the property and defendant’s landlord.
Defendant’s motion for summary judgment therefore was proper-
ly granted.

Affirmed.

Judges VAUGHN and WEBB concur.

STATE OF NORTH CAROLINA v. GERALDINE STANLEY

No. 81178(C852
(Filed 16 February 1982)

1. Homicide § 21.1— second degree murder—sufficiency of evidence

In a second degree murder case, the trial court did not err in denying
defendant’s motions for nonsuit and for appropriate relief where the evidence
tended to show that defendant and the deceased had been drinking and argued
together; that defendant stated several times that deceased killed himself; that
defendant also stated that the gun was in her hand when it went off; that ex-
pert testimony indicated that the gunshot wound was not compatible with one
that was self-inflicted; and that the gun was found in the victim’s right hand,
but the gunshot wound was on the left side of his head.

2. Homicide § 21.9— involuntary manslaughter —sufficiency of evidence

The trial court did not err in denying defendant’s motion for appropriate
relief from a verdict of involuntary manslaughter where the defendant’s own
testimony disclosed that she and the deceased struggled with a gun, it went
off and, after scuffling, the gun was in her hand.

APPEAL by defendant from Washington, Judge. Judgment
entered 26 March 1981 in Superior Court, ROCKINGHAM County.
Heard in the Court of Appeals 15 January 1982.

Defendant was indicted for first-degree murder, but at trial
the State elected to proceed on a charge of second-degree murder.
Defendant was found guilty of involuntary manslaughter, and ap-
peals from the imposition of a sentence of imprisonment for not
less than two years nor more than four years.

STATE'S EVIDENCE

At trial, the State’s evidence tended to show the following:
The deceased, Terry Scott “Pete” Wilkerson, was defendant’s
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boyfriend. He had a jealous nature and a reputation for fighting.
On 29 June 1980 defendant, her mother Elsie Stone, and the
deceased had been to a local tavern, the Red Dog. They had been
drinking, and defendant and the deceased argued about her talk-
ing to other men. When they returned to defendant’s home, she
and the deceased remained in her car. Defendant told law enforce-
ment officers and Wilkerson's mother that Wilkerson told her if
he could not have her, he did not want to live and then shot
himself in the head with a pistol defendant kept in her car. The
wound was on the left side of Wilkerson’s body; the gun was
found in his right hand. Although Wilkerson was alive when the
ambulance arrived, he later died at the hospital.

Dr. Jerome Tifp, a pathologist with the State Medical Ex-
aminer’s office, and Douglas Branch, a firearms expert with the
State Bureau of Investigation, testified that, in their opinions, the
gunshot wound to the deceased was not self-inflicted since there
was no gun residue around the wound.

Robert Gray, Captain of the Sheriff's Department, testified
that he had interviewed defendant on the night the shooting oc-
curred, 29 June 1980, and again on 9 July 1980. On both occasions
defendant stated that Wilkerson had shot himself. After receiving
the autopsy report, Captain Gray and another officer talked to
defendant on 21 July 1980. After being advised of her constitu-
tional rights, defendant made a statement to the officers which
she signed and dated. She told them that the deceased had given
her the gun as they sat in the car, telling her to shoot him. They
struggled with the gun and when the gun was in her hands, it
went off, wounding the deceased. She thought her mother had
placed the gun in Wilkerson’s hand before law enforcement of-
ficers arrived.

DEFENDANT'S EVIDENCE

Defendant testified that on the way to her house from the
tavern, Wilkerson was accusing her of somebody following her
home. He was angry and said defendant did not care for him or
love him. Defendant went inside the house for a few minutes,
leaving Wilkerson in the car. When she returned to the car, he
told her he was going to shoot himself and held the gun to his
head. She tried to calm him, to keep him from shooting himself.
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They struggled over the gun, and it fired, striking Wilkerson. She
never put her hand on the trigger.

Twelve character witnesses testified in defendant’s behalf.

Attorney General Edmisten by Assistant Attorney General
Daniel C. Oakley for the State.

Robert S. Cahoon for defendant appellant.

CLARK, Judge.

[1] Defendant assigns as error the failure of the trial court to
grant her motions for nonsuit and for appropriate relief. She con-
tends that the State’s evidence, excluding her own statements,
was insufficient to withstand the motion for judgment as of non-
suit. She argues that the statements were exculpatory and were
not disproved by any of the State’s evidence.

Upon motion for judgment as of nonsuit, all admitted
evidence must be considered in the light most favorable to the
State, and the State must be given the benefit of every
reasonable inference drawn therefrom. Contradictions and
discrepancies in the evidence are matters for the jury and do not
warrant nonsuit. State v. May, 292 N.C. 644, 235 S.E. 2d 178, cert.
denied, 434 U.S. 928, 54 L.Ed. 2d 288, 98 S.Ct. 414 (1977). There
must be substantial evidence of all material elements of the of-
fense in order to overcome the motion to dismiss. State wv.
Stephens, 244 N.C. 380, 93 S.E. 2d 431 (1956).

In order to establish the crime of second-degree murder, the
State must prove beyond a reasonable doubt that there was an
unlawful killing of a human being with malice but without
premeditation and deliberation. G.S. 14-17. If the killing was done
with a deadly weapon, it will be presumed that the killing was
unlawful and done with malice. State v. Hodges, 296 N.C. 66, 249
S.E. 2d 371 (1978).

The State’s evidence in this case tended to show that defend-
ant and the deceased, Terry Scott Wilkerson, had been drinking
on 29 June 1980 and were arguing with each other. Although
defendant stated on several ocecasions that Wilkerson killed
himself, she also stated that the gun was in her hand when it
went off. Expert testimony indicated that the gunshot wound was
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not compatible with one that was self-inflicted. The fact that the
gun was found in Wilkerson’s right hand, but the gunshot wound
was on the left side of his head also raises questions concerning
the alleged suicide.

While defendant’s statements to law enforcement officers do
contain some exculpatory evidence, we believe that the physical
factors involved, the expert testimony and the inculpatory por-
tions of defendant’s statements were sufficient to permit the jury
to draw the reasonable inference that defendant unlawfully and
with malice killed Terry Scott Wilkerson. While some of defend-
ant’s statements may tend to exculpate her of second-degree
murder, this does not prevent the State from showing that the
facts concerning the homicide were different from what the de-
fendant stated. If the State introduces evidence that defendant is
guilty of each element of the offense, the exculpatory statements
do not warrant nonsuit. State v. Cooper, 273 N.C. 51, 159 S.E. 2d
305 (1968); State v. Wilson, 264 N.C. 373, 141 S.E. 2d 801 (1965).
Although the jury did not convict defendant of this specific of-
fense, we hold that the State’s evidence was sufficient to over-
come the motion for judgment as of nonsuit and to submit the
issue to the jury.

[2] We also find no merit in defendant’s contention that the trial
court erred in denying her motion for appropriate relief from the
verdict of involuntary manslaughter. The defendant’'s own
testimony disclosed that she and the deceased struggled with the
gun, it went off and after the scuffling, the gun was in her hand.
It is well-established that one who points a loaded gun at another,
although without the intention of discharging it, commits
manslaughter if the gun goes off accidentally and kills the other.
State v. Stimpson, 279 N.C. 716, 185 S.E. 2d 168 (1971). We con-
clude that there was sufficient evidence showing a wanton or
reckless use of a firearm so as to support the verdiet of the jury.

In the trial of defendant, we find
No error.

Judges ARNOLD and WHICHARD concur.
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STATE OF NORTH CAROLINA v. DENNIS GENE TAYLOR

No. 8127SC872
(Filed 16 February 1982)

1. Criminal Law § 42.2— articles connected with the crime —authentication

In an armed robbery prosecution in which evidence was presented that
defendant robbed a store with a .45 caliber pistol while wearing a green army
jacket and that he obtained cash from the store’s cash register, a .45 caliber
pistol, a green army jacket and $89 in currency found by an officer in defend-
ant’s car an hour after the robbery were properly admitted into evidence, even
without direct evidence that those articles were the ones possessed or taken
by the perpetrator, where the officer identified each article as one he removed
from defendant’s car and testified that each article had been in his possession
or custody since that time.

2. Criminal Law § 101.4— taking exhibits into jury room — objection by defendant
—harmless error

The trial court violated G.S. 15A-1233(b) in permitting the jury, over
defendant’s objection, to take into the jury room photographs which had been
admitted into evidence, but such error was not prejudicial to defendant.

APPEAL by defendant from Burroughs, Judge. Judgment
entered on 26 March 1981 in Superior Court, GASTON County.
Heard in the Court of Appeals on 2 February 1982.

Defendant was charged in a proper bill of indictment with
armed robbery. Upon a plea of not guilty, defendant was found
guilty as charged. From a judgment imposing a prison sentence of
not more than 25 nor less than 12 years, defendant appealed.

Attorney General Rufus L. Edmisten, by Assistant Attorney
General Marilyn R. Rich, for the State.

Assistant Public Defender Kellum Morris, for defendant ap-
pellant.

HEDRICK, Judge.

[1] In his first assignment of error, defendant argues that “the
court committed error in permitting the State to enter certain ar-
ticles into evidence without first requiring the State to lay the
proper foundation for their admission.” Defendant’s contention is
that the requisite foundation must include testimony that the ar-
ticles admitted, here a .45 caliber automatic pistol, a green army
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jacket, and $89 in currency, were identical with or similar to the
articles used or taken by the actual culprit when he committed
the crime.

“Real evidence is that evidence which is provided by produc-
ing for inspection at trial a particular item rather than having
witnesses describe it.” State v. Barfield, 298 N.C. 306, 336, 259
S.E. 2d 510, 533 (1979), cert. denied, 448 U.S. 907, 65 L.Ed. 2d
1137, 100 S.Ct. 3050 (1980). A two-pronged foundation must be laid
before such evidence is properly received in evidence; first, the
item which is offered must be identified as being the same object
involved in the incident at issue; second, it must also be shown
that since the incident in which it was involved, the object has
undergone no material change in its condition. State v. Barfield,
supra. “The trial judge possesses and must exercise sound discre-
tion in determining the standard of certainty that is required to
show that the object which is offered is the same object involved
in the incident in issue and that the object is in an unchanged con-
dition.” State v. Barfield, supra at 336, 259 S.E. 2d at 533.

In the present case, the State presented evidence that at
around 9:30 p.m. on 15 January 1981 a man (identified as defend-
ant) wearing a green army field jacket and wielding a .45 caliber
automatic pistol demanded and received from the proprietor of
the Little Giant Store the cash in the store’s cash register, that
this man was seen an hour later in a 1970 Camaro which had been
spotted at the scene of the robbery, and that the Camaro, then oc-
cupied by defendant, contained within it a .45 caliber automatic
pistol, a green army jacket, and $89 in cash. The pistol was admit-
ted into evidence after Officer Robert Johnston, the person who
found the challenged articles in defendant’s automobile, testified
that it was the one he took out of the Camaro on 15 January 1981.
Likewise, the green army jacket was admitted after Officer
Johnston testified that it was the one he had removed from the
automobile and that it had been in his possession or custody since
15 January 1981. Finally, the challenged currency was admitted
after Officer Johnston testified that it was the currency he
removed from the Camaro on 15 January 1981 and that it had
been in his custody since that day. The State, therefore, laid a
proper foundation authenticating the challenged articles as being
the actual articles testified to as having been found in defendant’s
1970 Camaro. Testimony that such articles were found in the
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defendant’s car was admissible, even without presenting direct
evidence that these articles were the very ones possessed by the
culprit at the time of the crime; similarly, the articles which are
the subject of such testimony, when properly authenticated as
here, are themselves admissible as real evidence. This assignment
of error is overruled.

[21 Defendant next assigns as error the court’s permitting the
jury, over his objection and without his consent, to take into the
jury room two photographs of the interior of defendant’s 1970
Camaro and the currency and pistol located therein, and another
photograph of the Camaro, all of which were admitted into
evidence.

G.S. § 15A-1233(b) permits a judge, when the jury so requests
and all parties consent thereto, to allow the jury to take into the
jury room exhibits and writings which have been received in
evidence. In the present case, defendant objected to the jury’s
taking exhibits with it into the jury room and the court violated
G.S. § 15A-1233(b) in allowing the exhibits to go into the jury
room. Such statutory violations by the trial court, however, are
corrected by the appellate division, only when they prejudice the
defendant. G.S. § 15A-1442(6). Such prejudice obtains only when
there is a reasonable possibility that, had the error in question
not been committed, a different result would have been reached
at the trial out of which the appeal arises; the burden of showing
such prejudice is upon the defendant. G.S. § 15A-1443(a). Defend-
ant has not even suggested how the court’s allowing these
photographs, which had already been submitted as evidence for
the jury’s consideration, into the jury room caused him any prej-
udice. This assignment of error has no merit. See State v. Prince,
49 N.C. App. 145, 270 S.E. 2d 521 (1980); State v. Bell, 48 N.C.
App. 356, 269 S.E. 2d 201, appeal dismissed and disc. rev. denied,
301 N.C. 528, 273 S.E. 2d 455 (1980).

We hold defendant had a fair trial free of prejudicial error.
No error.

Judges HILL and BECTON concur.
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STATE OF NORTH CAROLINA v. JAMES ROBERT TODD, JR.

No. 81245C731
(Filed 16 February 1982)

Searches and Seizures § 37— search of jacket in vehicle —suppression of evidence
improper
The trial court erred in granting defendant’s motion to suppress evidence
obtained as a result of a search of his automobile where the evidence tended to
show that a special agent arrested defendant pursuant to an arrest order for a
drug violation; that the agent asked defendant to get out of his automobile and
asked the defendant if he could search his vehicle for weapons; that the de-
fendant gave him permission to do so; that as the agent was searching the
passenger area of the vehicle, another officer handed him a jacket which had
been on the front seat; and that a bag containing cocaine and $2,500 in curren-
cy was removed from the pocket of the jacket. When an officer lawfully ar-
rests a person who is in a motor vehicle, the officer has an absolute right to
search the passenger area and any container found in the passenger area of
the vehicle.

APPEAL by the State from Griffin, Judge. Order entered 6
March 1981 in Superior Court, WATAUGA County. Heard in the
Court of Appeals 5 January 1982.

The defendant was indicted for possession of more than 28
but less than 200 grams of cocaine. He made a motion to suppress
evidence obtained as a result of a search of his automobile. A
hearing was held on this motion prior to trial at which the only
evidence was the testimony of Robert B. Kaiser. a special agent
with the State Bureau of Investigation. Mr. Kaiser testified that
on 7 October 1980 he was notified by telephone and by printed
message received on the PIN system at the Sheriff's Office in
Watauga County that an arrest order for a drug violation had
been issued for the defendant in Brunswick County. Mr. Kaiser
knew the defendant and started searching for him.

On 8 October 1980 Mr. Kaiser stopped the defendant who
was operating his vehicle in Watauga County. Mr. Kaiser ar-
rested the defendant and asked him to get out of his automobile.
Mr. Kaiser then asked the defendant if he could search his vehicle
for weapons and the defendant gave him permission to do so. Mr.
Kaiser stated he wanted to make an investigatory search of the
entire vehicle including the trunk ‘“for either contraband, or
papers in connection with the Brunswick County charges and that
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is why I asked him for permission to search the car.” He said he
would have searched the interior of the vehicle whether or not he
had received permission.

While Mr. Kaiser was searching the passenger area of the
vehicle, an officer who was helping him in the search handed him
a jacket which had been on the front seat of the automobile. Mr.
Kaiser felt a soft object in the left pocket of the jacket. He
testified he knew it was not a weapon and thought it was prob-
ably a bag of marijuana. He removed the object and it was a bag
containing cocaine and $2,500.00 in currency. Mr. Kaiser removed
from the right pocket of the jacket a ledger containing figures,
names, and weights.

At the conclusion of the hearing on the motion to suppress,
the court found that after the defendant was arrested and re-
moved from the vehicle, he was not in a position to reach the
jacket; that the objects were not in plain view; and a search of
the jacket was not a search incident to an arrest. The court found
further that the consent to search was given without the defend-
ant’s being informed of what type of search Mr. Kaiser intended
to make, the search was not for the purpose of making an inven-
tory, and there were not exigent circumstances which would
justify an immediate search of the defendant’s jacket pockets.
The court suppressed the admission into evidence of the items
found by Mr. Kaiser as a result of the search of the jacket. The

State appealed.

Attorney General Edmisten, by Assistant Attorney General
J. Michael Carpenter, for the State.

Steven A. Bernholz and Barry Nakell for defendant appellee.

WEBB, Judge.

Pursuant to New York v. Belton, 453 U.S. 454, 101 S.Ct. 2860,
69 L.Ed. 2d 768 (1981), decided after this case was determined in
superior court, we reverse. In Belton, the defendant and three
companions were stopped by a trooper for speeding. The trooper
removed all four persons from the vehicle when he smelled a
distinet odor of marijuana emanating from the vehicle. After the
defendant and the other occupants had been removed from the
vehicle, the trooper arrested them for possession of marijuana.
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The trooper then searched the passenger area of the vehicle. He
unzipped a pocket of a jacket which had been in the passenger
area and found cocaine and the defendant’s identification in the
pocket. The United States Supreme Court held this evidence
should not have been excluded under the Fourth Amendment to
the United States Constitution. After some discussion as to the
need for a workable and understandable rule in regard to
searches incident to arrest, the Court said:

“Accordingly, we hold that when a policeman has made a
lawful custodial arrest of the occupant of an automobile, he
may, as a contemporaneous incident of that arrest, search the
passenger compartment of that automobile.

It follows from this conclusion that the police may also
examine the contents of any containers found within the
passenger compartment.”

We believe the instant case is governed by Belton.

The defendant argues that Belton does not apply. He says
there was one officer and four suspects in Belton while there
were three officers and one suspect in this case. He contends this
gave the officer in Belton more reason to search. He also argues
that in this case, unlike Belton, the officers had completed the ar-
rest before the search began. Finally, the defendant argues that
Mr. Kaiser testified that the search was made to find contraband
and this makes the rule of Belton inapplicable because the State
has shown by its own evidence that the search was not incident
to the arrest.

As we read Belton, none of the distinctions which the defend-
ant makes are helpful to him. We believe that under Beltorn when
an officer lawfully arrests a person who is in a motor vehicle, the
officer has an absolute right to search the passenger area and any
container found in the passenger area of the vehicle. The thrust
of Belton is to establish a workable rule which does not require
interpretation by a court at a later time as to the scope of the
search. We believe this rule allows the search conducted by Mr.
Kaiser in the instant case. See State v. Cooper, 304 N.C. 701, 286
S.E. 2d 102 (1982). We hold it was error to exclude from evidence
the items found as a result of the search.
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Reversed and remanded.

Judges VAUGHN and HILL concur.

STATE OF NORTH CAROLINA v. ULICE ARCHIE FUNDERBURK

No. 8126SC584
(Filed 16 February 1982)

Criminal Law § 83.1; Constitutional Law § 33— competency of wife to testify
against husband —retroactive decision
In a prosecution for first degree murder and discharging a firearm into oc-
cupied property, testimony by defendant’s wife as to what occurred at the
time of the crimes was not rendered incompetent by G.S. 8-57 since the
testimony did not involve a “confidential communication” between spouses.
Furthermore, the retroactive application to this case of the rule announced in
State v. Freeman, 302 N.C. 591 (1981}, which limited the spousal disqualifica-
tion of G.S. 8-57 to testimony involving confidential communications within the
marriage, did not violate the ex post facto clause of either the United States
or North Carolina Constitutions. Article I, Section 16 of the N.C. Constitution;
Article I, Section 9 of the U.S. Constitution.

APPEAL by the state from Gaines, Judge. Order entered 5
January 1981, in Superior Court, MECKLENBURG County. Heard in
the Court of Appeals 16 November 1981.

As the result of an incident which occurred on 18 May 1980,
defendant was charged in two indictments with murder in the
first degree and discharging a firearm into occupied property.
Defendant’s wife, Mattie Funderburk, witnessed the alleged
crimes. Pursuant to G.S. 8-57 defendant, prior to trial, moved to
suppress the proposed testimony of Mrs. Funderburk on the
grounds that one partner to a marriage may not testify against
his or her spouse in a criminal action. Evidence presented at hear-
ing on the motion tended to show that defendant and his wife
were married on 24 February 1968, and that although Mrs.
Funderburk had filed a civil complaint in 1977 seeking an absolute
divorce, no final decree had ever been issued.

The trial court found as a fact that Mattie Funderburk was
defendant’s lawful spouse, concluded as a matter of law that G.S.
8-57 applied to any proposed testimony by Mrs. Funderburk con-
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cerning the offenses with which defendant was indicted, and
entered an order ruling her testimony incompetent.

The state and defendant stipulated that Mattie Funderburk
would have testified she was operating a 1972 Pontiac at the in-
tersection of Trinity Church Road and Beatties Ford Road in
Mecklenburg County on 18 May 1980. John Lawson Bracy was a
passenger, seated in the front passenger side of the automobile.
Mrs. Funderburk testified in a preliminary hearing and gave
statements setting forth the details of a shooting that occurred
when defendant approached the Pontiac at the intersection on the
day in question. Bracy was killed in the shooting.

The state excepted to the trial court’s findings of fact, conclu-
sions of law, and order. State appealed.

Attorney General Edmisten, by Assistant Attorney General
W. Dale Talbert, for the state.

Keith M. Stroud for defendant appellee.

MORRIS, Chief Judge.

We note that the state did not file a record on appeal within
the time stipulated by Rule 12(a) of the Rules of Appellate Pro-
cedure, and that it failed to ask for an extension of time to file
from this Court. We will, however, suspend the requirement of
Rule 12(a) and consider this appeal pursuant to our residual
authority expressed in Rule 2 in order to prevent manifest in-
justice.

The central issue raised on appeal is whether the trial court
erred in granting the defendant’s motion to suppress the
testimony of his wife, Mattie Funderburk. We find that G.S. 8-57
did not render incompetent the proposed testimony of Mrs.
Funderburk in view of the North Carolina Supreme Court’s re-
cent decision in State v. Freeman, 302 N.C. 591, 276 S.E. 2d 450
(1981).

The Supreme Court in Freeman modified the common law
rule of general disqualification in criminal proceedings of the
testimony of a spouse of a defendant involving confidential com-
munications between spouse and defendant. Finding that “the
common law rule no longer complies with the purposes for which
it was created,” Justice Copeland, for the Court, wrote:
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Henceforth, spouses shall be incompetent to testify against
one another in a criminal proceeding only if the substance of
the testimony concerns a “confidential communication” be-
tween the marriage partners made during the duration of
their marriage.

Id. at 596, 276 S.E. 2d at 453. In determining whether the
testimony includes a “confidential communication,” the courts are
to be guided by the Supreme Court’s previous decisions inter-
preting that term under G.S. 8-56. The decisions define a
confidential communication as one “induced by the marital rela-
tionship and prompted by the affection, confidence, and loyalty
engendered by such relationship.” Id. at 598, 276 S.E. 2d at 454.
By limiting the spousal disqualification to testimony involving
confidential communications within the marriage, the Court in-
sured that the rule continued to serve its historial objective of
promoting marital harmony, while prohibiting a defendant spouse
from using the rule to inhibit the administration of justice. Id.

We find that Mrs. Funderburk’s proposed testimony includes
nothing which would render it incompetent under the rule of
Freeman and the case law definition of “confidential communica-
tion.”

The acts complained of in Freeman occurred on 5 June 1980.
The defendant in the case sub judice allegedly shot Bracy on 18
May 1980. Defendant argues that retroactive application to this
case of the rule as modified by Freeman would be tantamount to
the imposition of an ex post facto law, violative of Article 1, Sec-
tion 16 of the North Carolina Constitution and Article 1, Section 9
of the United States Constitution. He contends that the prohibi-
tion against the enactment of ex post facto laws applies to judicial
as well as legislative action.

Our Supreme Court in State v. Rivens, 299 N.C. 385, 261 S.E.
2d 867 (1980); cited in State v. Cooper, 304 N.C. 701, 286 S.E. 2d
102 (1982), spoke directly to this question. There the Court held
that there is no violation of the ex post facto clause of either the
United States or North Carolina Constitution when a court deci-
sion is applied retroactively, because the clause applies to
legislative and not judicial action. State v. Rivens, supra.
Moreover, decisions are presumed to operate retroactively, and
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overruling decisions are given solely prospective application only
when there is compelling reason to do so. Id.

We hold that the decision in Freeman applies retroactively to
this case because there is no compelling reason why it should not
apply, and that the trial court erred in concluding as a matter of
law that Mattie Funderburk’s proposed testimony was incompe-
tent under G.S. 8-57. The order to suppress her testimony must
be reversed and the case remanded for trial.

Reversed and remanded.

Judges HEDRICK and MARTIN (Robert M.) concur.

LUCILLE HARRIS v. RONALD SCOTT HARRIS

No. 8117DC569
(Filed 16 February 1982)

Divorce and Alimony § 25.10— modification of child custody — findings relating to
mother’s boyfriend —no sufficient change in circumstances

There was no substantial change in circumstances to justify modification
of a child custody order by transferring custody from the mother to the father
where the evidence supported the court’s finding that the mother had allowed
a male friend to visit regularly in the evenings and to stay overnight at least
once, but there was no evidence to support the court’s finding that “this rela-
tionship, continued in the presence of the minor child, will have a future in-
jurious effect upon the development and formation of the minor child’s
character, mental and emotional development.”

Judge WEBB dissenting.

APPEAL by plaintiff from Clark, Judge. Order entered 2
March 1981 in Distriet Court, SURRY County. Heard in the Court
of Appeals 2 February 1982.

Plaintiff instituted this action on 6 August 1980 seeking,
among other things, custody of Stacy Harris, a child born to the
marriage of the parties on 1 October 1977, and a reasonable
amount of child support. The parties were married on 12 June
1970 and separated in June 1980.
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On 3 November 1980, following a hearing, Judge Clark
entered an order finding that both plaintiff and defendant were
fit and suitable persons to have custody of the child but at that
time the best interest of the child required that her custody be
awarded to plaintiff. Custody was awarded to plaintiff, with
visitation rights given to defendant who was ordered to pay
$40.00 per week child support. There was no appeal from that
order.

On 14 January 1981 defendant filed a motion in the cause
alleging that since the above mentioned order was entered, plain-
tiff had been committing adultery in the presence of the minor
child and that plaintiff was no longer a fit and proper person to
have custody of the child. Defendant asked that he be awarded
custody.

On 2 March 1981 Judge Clark entered an order summarized
in pertinent part as follows:

1. “That the plaintiff is dating Jimmy Nelson Gwyn on a
regular basis and he is coming to plaintiff’s premises regular-
ly at night. That on at least one occasion, he stayed over-
night, in the presence of the minor child. That this situation
is presently injurious to the minor child with respect to the
formation of her moral attitude and character and the Court
finds as a fact that this relationship, continued in the
presence of the minor child, will have a future injurious ef-
fect upon the development and formation of the minor child’s
character, mental and emotional development.”

2. “That the custody of the minor child, STACY HARRIS,
is hereby placed with the defendant for the next six months
from the date of the signing of this Order, actual transfer of
custody to be consistent with the other paragraphs in this
Order pertaining to the evaluation. That the plaintiff shall
have visitations during this period consistent with those
alternate weekend visitations afforded the defendant in the
Order of October 15, 1980, beginning Friday, March 13, 1981.”

3. “That the defendant shall pay for a psychological
evaluation of the minor child now and again in six months.”

4. “That at the end of the six months period another
evaluation shall be obtained at the defendant’s expense of the



124 COURT OF APPEALS [56

Harris v. Harris

aforesaid minor child. That said evaluation shall be by Dr.
Drew Edwards or a competent psychologist of the aforesaid
minor child. That the defendant shall retain custody of the
minor child at that time until the evaluation is completed.
Upon completion of the evaluation, the matter of custody
shall be considered by this Court, after a hearing.”

Plaintiff appealed from this order.

Faw, Folger, Sharpe & White by Cama C. Merritt for the
plaintiff-appellant.

Westmoreland, Sawyer & Miller by Gordon A. Miller for the
defendant-appellant.

MARTIN (Robert M.), Judge.

The question presented by this appeal is whether there was
sufficient evidence of change of circumstances affecting the
welfare of Stacy Harris to justify modification of a prior order
placing her in the custody of her mother.

The entry of an Order in a custody matter does not final-
ly determine the rights of parties as to the custody, care and
control of a child, and when a substantial change of condition
affecting the child’s welfare is properly established, the
Court may modify prior custody decrees. G.S. 50-13.7; Teague
v. Teague, 272 N.C. 134, 157 S.E. 2d 649; In re Herring, 268
N.C. 434, 150 S.E. 2d 775; Stanback v. Stanback, supra;
Thomas v. Thomas, supra; In re Means, 176 N.C. 307, 97 S.E.
39. However, the modification of a custody decree must be
supported by findings of fact based on competent evidence
that there has been a substantial change of circumstances af-
fecting the welfare of the child, and the party moving for
such modification assumes the burden of showing such
change of circumstances. Shepherd v. Shepherd, 273 N.C. 71,
159 S.E. 2d 357; Crosby v. Crosby, 272 N.C. 235, 158 S.E. 2d
77; and Williams v. Williams, 261 N.C. 48, 134 S.E. 2d 227.

Blackley v. Blackley, 285 N.C. 358, 362, 204 S.E. 2d 678, 681 (1974).

We do not think the trial court made sufficient findings of
substantial change of circumstances to support the order transfer-
ring custody of the child from plaintiff to defendant. See Todd wv.
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Todd, 18 N.C. App. 4568, 197 S.E. 2d 1 (1973). While the court
found that plaintiff had allowed a male friend to visit regularly in
the evenings and at least once to stay overnight, we find nothing
in the record to support the critical finding that “this relation-
ship, continued in the presence of the minor child, will have a
future injurious effect upon the development and formation of the
minor child’s character, mental and emotional development.” The
court failed to find that there was any adulterous relationship
between plaintiff and said friend. Id. In its previous order the
court found that both plaintiff and defendant were fit and proper
person to have custody of the child; in the order appealed from
the court made no finding that plaintiff had become an unfit per-
son to have custody of the child.

For the aforegoing reasons, the order appealed from is
vacated and this cause is remanded for further proceedings not
inconsistent with this opinion.

Remanded.
Judge WELLS concurs.
Judge WEBB dissents.

Judge WEBB dissenting.

I dissent from the majority. I believe the evidence and the
finding of fact that the plaintiff had been dating a man and on at
least one occasion that he had stayed with her overnight is suffi-
cient to show a change in circumstances justifying the order of
the District Court. The majority cites Todd v. Todd, 18 N.C. App.
458, 197 S.E. 2d 1 (1973). I do not believe it is precedent for this
case. In Todd the court found the mother had allowed a man to
stay with her before and after the first order for custody was
made. This Court held that did not support a finding of change in
circumstances so as to change custody. In this case there was not
evidence the plaintiff had allowed a man to stay prior to the first
order for custody.
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JACKIE DIANE DIXON v. SAMMY WALL

No. 8135C566
(Filed 16 Feburary 1982)

Automobiles § 90.14 — instruction on contributory negligence erroneous
In an action for personal injury arising out of an automobile accident, the
trial court erred in instructing that plaintiff would be contributorily negligent
if “she failed to apply her brakes and slow her vehicle to stop after rounding a
curve and observing a tractor” as by so charging, the court allowed the jury to
find plaintiff contributorily negligent, even though she did not violate her duty
of care under our case and statutory law.

APPEAL by plaintiff from Winberry, Judge. Judgment
entered 23 January 1981 in Superior Court, PITT County. Heard
in the Court of Appeals 2 February 1982.

This is an action for personal injury arising out of an
automobile accident which occurred on 21 August 1979. The plain-
tiff’s evidence tended to show that she was driving west on North
Carolina Highway 102, a paved road near Calico. She testified she
was going 30 miles per hour in a 55 mile zone because it was
foggy and damp. After rounding a curve, she saw Bryan Avery,
an employee of the defendant, driving a tractor pulling two trucks
in an easterly direction in the east bound lane. She testified that
she “kept on going because I didn't know he was going to turn in
front of me. All at once he turned in front of me and I cut out to
keep from hitting him.” The plaintiff’s automobile left the paved
portion of the highway and struck a culvert in the defendant’s
front yard. She received personal injuries.

Bryan Avery testified that he did not see a car and that he
stopped, looked both ways, and turned into the defendant’s
driveway at which time he heard a car sliding. He looked back
and saw the plaintiff’s car hit a tree. The defendant testified that
he was following the tractor and the two trucks; that his estimate
of the visibility in the fog was 100 to 150 yards; that he did not
see any cars on the highway before Bryan Avery turned; and that
the plaintiff’'s car started sliding after Bryan Avery began to
turn.

The judge instructed the jury on the law of negligence and
contributory negligence. In his final mandate, he charged on con-
tributory negligence as follows:
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“Finally, as to the contributory negligence issue, I in-
struct you that if the defendant has proved by the greater
weight of the evidence that at the time of the occurrence
which is the subject of this lawsuit that Jackie Diane Dixon,
the plaintiff, was negligent in any one or more of the follow-
ing respects . . . that she failed to apply her brakes and slow
her vehicle to a stop after rounding a curve and observing a
tractor . . . and if the defendant has further proved by the
greater weight of the evidence that such negligence was a
proximate cause of and contributed to the plaintiff's injury or
damage, then it would be your duty to answer this issue yes,
in favor of the defendant. On the other hand, if considering
all of the evidence, the defendant has failed to prove such
negligence or proximate cause, then it would be your duty to
answer this issue no, in favor of the plaintiff.”

The jury answered yes to the issues of negligence and con-
tributory negligence. The plaintiff appealed.

Gaylord, Singleton and McNally, by Louis W. Gaylord, Jr.
and Danny D. McNally, for plaintiff appellant.

Speight, Watson and Brewer, by W. Walton Kitchin, Jr., for
defendant appellee.

WEBB, Judge.

The plaintiff presents two assignments of error. We consider
one of them. The plaintiff assigns error to the court’s instruction
that she would be contributorily negligent if “she failed to apply
her brakes and slow her vehicle to a stop after rounding a curve
and observing a tractor.” We believe this assignment of error has
merit. The essence of this instruction is that when the plaintiff
saw the tractor, she had to stop, even if it was within its own
lane. The plaintiff had the right to assume, and to act on that
assumption, that the driver of a vehicle approaching from the op-
posite direction would comply with statutory requirements before
making a left turn across her path. See Petree v. Johnson, 2 N.C.
App. 336, 163 S.E. 2d 87 (1968). There was evidence in the case
sub judice that Bryan Avery gave no indication that he was going
to turn and that the plaintiff did not have time to stop in order to
avoid an accident when he did turn. By charging that the plaintiff
had to stop when she saw the tractor, the court allowed the jury
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to find her contributorily negligent, even though she did not
violate her duty of care under our case and statutory law. This er-
ror in the final mandate requires that we award the plaintiff a
new trial. See State v. Prince, 49 N.C. App. 145, 270 S.E. 2d 521
(1980).

The defendant contends that the instruction was proper
because it applied the law to the evidence that the plaintiff failed
to apply her brakes when she saw Bryan Avery turn the tractor
to enter the driveway. We cannot assume from this instruction
that the jury would know the court intended that they would find
the plaintiff contributorily negligent if they found she did not ap-
ply her brakes when she saw the tractor turn to enter the
driveway.

New trial.

Judges MARTIN (Robert M.) and WELLS concur.

CORBETT C. WARD, EMPLOYEE, PrLaINTIFF v. BEAUNIT CORPORATION,
EmprLoYER: AND LIBERTY MUTUAL INSURANCE COMPANY, AND/OR
AMERICAN EMPLOYERS INSURANCE COMPANY, CARRIERS, DEFEND-
ANTS.

No. 8110IC535
(Filed 2 March 1982)

1. Master and Servant § 93.3— workers’ compensation proceeding—expert
medical testimony — history of plaintiff different from plaintiif's testimony
In a proceeding to obtain compensation for disability allegedly resulting
from byssinosis, the Industrial Commission erroneously concluded that the
testimony of an expert medical witness as to the nature of plaintiff’s illness
was not competent because the history plaintiff gave the witness differed
somewhat from plaintiff's testimony at the hearing and from plaintiff's
statements in an insurance application since such conflicts bore only upon the
weight to be given to the testimony of the witness, and the witness testified
that such conflicts would make no difference in his diagnosis.

2. Evidence § 50.1; Master and Servant § 93.3— workers’ compensacion pro-
ceeding — expert medical testimony — witness not treating physician

In a proceeding to obtain compensation for disability allegedly resulting

from byssinosis, the Industrial Commission erroneously concluded that the

testimony of an expert medical witness as to the nature of plaintiff’s illness
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was incompetent because the witness was not a treating physician but had
merely examined plaintiff for diagnostic purposes where the witness’s
diagnosis was based not only upon the history given to him by plaintiff but
more specifically upon his own objective examination and tests.

3. Master and Servant § 97.1 — workers’ compensation —disability benefits —fail-
ure of Commission to consider competent evidence —remand

An action in which the Industrial Commission denied plaintiff compensa-
tion for disability allegedly resulting from byssinosis must be remanded for
further proceedings where the Industrial Commission erroneously failed to
consider all the competent evidence adduced at the hearing as to what extent
plaintiff's disability was caused by his occupational disease.

APPEAL by plaintiff from the Industrial Commission. Order
and opinion entered by the Industrial Commission on 22
December 1980. Heard in the Court of Appeals 14 January 1982.

Defendant began working in a textile mill in 1925, and was
employed in defendant Beaunit’s textile mill in Rockingham
from 1943 until he retired because of disability on 1 June 1974.
During his employment with Beaunit, defendant was regularly ex-
posed to cotton dust from 1925 through September 1966 and was
again exposed to cotton dust from June to September of 1968,
From September of 1968 until his retirement, plaintiff worked in
synthetic fibers. Plaintiff began smoking when he was 13 years
old and smoked 2 or 3 packs a week until he became disabled.

Plaintiff was treated by his family physician Hugh O. Queen,
M.D., and was examined and evaluated by John S. Stevenson,
M.D., and James E. Hemphill, M.D., a specialist in diagnostic
radiology, and Charles D. Williams, Jr., M.D., a specialist in
pulmonary disease and a member of the Industrial Textile Oec-
cupational Disease Panel.

At plaintiff’s initial hearing on 17 October 1978, Deputy Com-
missioner William L. Haigh heard the testimony of plaintiff,
Marie Williams, defendant Beaunit’s office manager, and Charles
White, who was superintendent of spinning in Beaunit’s Rock-
ingham plant. A further hearing was held on 28 March 1979
before Deputy Commissioner J. C. Rush to take the testimony of
Dr. Williams. By stipulation of the parties, the initial evidentiary
record included an eleven page pulmonary evaluation report by
Dr. Williams, reports by Dr. Queen and Dr. Stevenson, and
hospital records.
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On 14 December 1979, Deputy Commissioner Haigh entered
an opinion denying plaintiff’s claim. On appeal, the Full Commis-
sion remanded the matter for the purpose of taking the further
testimony of Dr. Williams, which was accomplished at a hearing
before Chief Deputy Commissioner Forrest H. Shuford on 22
August 1980. On 16 December 1980, the Full Commission entered
an opinion in which it made additional findings of fact and conclu-
sions of law and, as amended, adopted and affirmed Deputy
Commissioner Haigh’s order. On 22 December 1980, the Full Com-
mission entered a second opinion in which it amended its 16
December 1980 opinion. This had the effect of further amending
Haigh’s opinion, and otherwise affirming it.

Plaintiff testified in detail as to the conditions at defendant
Beaunit’s mill during his employment there. His testimony shows
that he was regularly exposed to substantial amounts of cotton
dust over a period of about 40 years, his last exposure being in
1968. Plaintiff testified that he had to quit work in May of 1974
because of breathing difficulties. He had first started having
these problems the previous winter, then he noticed a cough a
few months before he quit work and then he noticed shortness
of breath a month before he quit. Plaintiff visited Dr. Queen for
treatment for his breathing difficulties and Dr. Queen advised
him to stop working. Plaintiff also testified that he smoked
cigarettes for about 50 years.

Dr. Queen, plaintiff’s attending physician, stated in his June,
1974 reports that plaintiff was suffering from emphysema and
osteoarthritis of the lumbar spine. A hospital discharge report
covering plaintiff’s hospitalization from 3 June 1974 to 4 June
1974, showed plaintiff’s primary diagnosis as lumbar strain, ad-
vanced osteoarthritis of the lumbar spine, with a secondary
diagnosis of mild emphysema. A subsequent report by Dr. Queen,
covering plaintiff’s hospitalization from 14 August 1974 to 15
August 1974, showed plaintiff's primary diagnosis as chronic
obstructive lung disease, with secondary diagnosis of
hyperlipidemia and arteriosclerotic heart disease. Dr. Queen’s 24
hour note on plaintiff’s hospital admission contained the following
pertinent statements:
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8-14-74

This 62 year old white male was admitted here for evaluation
of chest pain and emphysema, which had been detected
earlier on a previous admission some 2 months ago. Since his
last admission he has felt considerably better and has lost
several pounds and is breathing much better.

X-ray of the chest is unchanged since 6-4-74 and the thoracic
aorta is ectatic with prominence of the ascending portion sug-
gestive of hypertensive changes and other changes consistent
with pulmonary emphysema.

Electrocardiogram showed normal sinus rhythm with poor
progression of the R wave in Lead V1-V3, with a strong
possibility of old antero-septal wall infarction.

DISCHARGE DIAGNOSIS: CHRONIC OBSTRUCTIVE LUNG DISEASE.
HYPERLIPIDEMIA. ARTERIOSCLEROTIC HEART DISEASE.

DRr. H. O. QUEEN

Dr. Hemphill's report of 4 August 1974 stated that plaintiff's
“[L]ungs show bilateral diffuse pulmonary emphysema but no re-
cent pulmonary infiltration” and also described plaintiff's lumbar
spine condition.

Dr. Queen’s history and physical report of 27 September 1976
contains the following pertinent entries:

HISTORY & PHYSICAL
9-27-76
CHIEF COMPLAINT: Chest pain and anxiety.
PRESENT ILLNESS: About 12 hours before admission he

became acutely anxious and soon began wheezing and
coughing. . . .

PAST HISTORY: He has a long history of severe chronic
obstructive lung disease with asthma and angina on moderate
exertion due to arteriosclerotic heart disease. He has had ajt]
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(sic) least 1 documented myocardial infarction. He also has
rather marked generalized osteoarthritis involving all of his
peripheral joints and spine.

MYOCARDIAL ISCHEMIA.
ARTERIOSCLEROTIC HEART DISEASE.
CHRONIC OBSTRUCTIVE LUNG DISEASE.
ANXIETY.

At the request of defendant Liberty Mutual, Dr. Williams ex-
amined plaintiff on 8 May 1978. At the 28 March 1979 hearing, Dr.
Williams testified that his examination involved taking a medical
history, a physical examination, blood tests, pulmonary studies,
chest x-rays, and an electrocardiogram. All of his pertinent find-
ings were included in his report, which was stipulated into
evidence. In his report he testified that he diagnosed plaintiff as
having byssinosis Grade III, pulmonary emphysema, and chronic
bronchitis. In his opinion, these diseases he diagnosed in plaintiff
were due to causes and conditions peculiar to plaintiff’'s employ-
ment to which the general public is not equally exposed outside of
the employment. In his opinion, plaintiff was totally and per-
manently disabled in his ability to work for wages. Dr. Williams
testified that plaintiff's lung diseases were probably caused by ex-
posure to cotton dust, but he also testified that plaintiff’s
post-1968 employment in synthetic production under dusty condi-
tions aggravated plaintiff's symptoms, caused him to be worse
(sic), and that exposure to that dust was harmful.

In his report, which was stipulated into evidence at the 8
May hearing, Dr. Williams indicated that he had diagnosed other
diseases affecting plaintiff's ability to work. He was asked
nothing about these findings, either on direet or cross-
examination. His findings were summed up in the discussion part
of his report, as follows:

It is the opinion of this examiner that the individual does
have byssinosis, this diagnosis being based on typical symp-
toms of chest tightness and dyspnea on exposure to occupa-
tional dust with Monday Morning exacerbation. In addition,
he has the usual clinical x-ray and pulmonary function find-
ings of chronic obstructive pulmonary disease. Undoubtedly,
cigarette smoking is a contributory factor in the production
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of his pulmonary emphysema and chronic bronchitis. It is not
possible to state what percentage of his disability resulted
from various contributory factors.

The individual is totally disabled from work due to a com-
bination of chronic obstructive pulmonary disease and
arteriosclerotic heart disease with angina pectoris. He would,
(sic) not in my opinion, be able to perform work outside of ex-
posure to irritating inhalants. Using a very rough approxima-
tion, it is estimated 50% of his disability might be due to
dyspnea resulting from chronic obstructive pulmonary
disease and 50% from exertional chest pain resulting from
arteriosclerotic heart disease.

At the 22 August hearing, Dr. Williams substantially
reiterated his previous testimony as to the nature of plaintiff’s
lung disease, but modified his previous testimony by testifying
that plaintiff's exposure to synthetic dust was not harmful. On
cross-examination, Dr. Williams testified as to the contents of his
report dealing with plaintiff’'s other diseases, testified that plain-
tiff’s heart diseases were sufficient in themselves to disable plain-
tiff, and that plaintiff's smoking probably caused his emphysema
and his chronic bronchitis, but that plaintiff’s bronchitis could
have been “occupational”.

Deputy Commissioner Haigh entered an opinion in which he
concluded that plaintiff had failed to establish that he had the oc-
cupational disease byssinosis and denied any award. On appeal,
the Full Commission revised Deputy Commissioner Haigh’s order
by amending one finding of fact and by entering a different con-
clusion of law. These will be discussed in the body of our opinion.

Plaintiff has appealed the order of the Full Commission deny-
ing his claim.

Hassell and Hudson, by Robin E. Hudson, for plaintiff-
appellant.

Mason, Williamson, Etheridge & Moser, P.A., by James W.
Mason, for defendant-appellee Liberty Mutual Insurance Com-
pany.

Young, Moore, Henderson & Alvis, by William F. Lipscomb,
for defendant-appellee American Employers Insurance Company.
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WELLS, Judge.

Under the provisions of G.S. 97-86, the Industrial Commission
is the fact finding body, and findings of fact made by the Commis-
sion are binding on appeal if supported by competent evidence.
Walston v. Burlington Industries, 304 N.C. 670, 285 S.E. 2d 822
(1982); Hansel v. Sherman Textiles, 304 N.C. 44, 283 S.E. 2d 101
(1981); Morrison v. Burlington Industries, 304 N.C. 1, 282 S.E. 2d
458 (1981). In making its findings of fact, however, it is the duty
of the Commission to consider, weigh, and evaluate all of the com-
petent evidence before it. Harrell v. Stevens & Co., 45 N.C. App.
197, 262 S.E. 2d 830 (1980); disc. rev. denied, 300 N.C. 196, 269
S.E. 2d 623 (1980). In making its findings of fact, the Commission
may not ignore, discount, disregard or fail to properly weigh and
evaluate any of the competent evidence before it. Harrell, supra.
The Commission has failed in this aspect of its duty in this case
and the case must therefore be remanded.

To begin our analysis, we note that the opinion consists of
three main sections, labeled as “findings of fact,” “comment” and
“conclusions of law.” The findings of fact include much mere
recitation of evidence which does not rise to the level of fact find-
ing. The findings of fact include conclusions. The “comment”
portion includes referrals to the evidence, findings of fact, discus-
sions of case law, and conclusions. Opinions from the Commission
written in this way make appellate review more challenging than
it perhaps need be.

In the first 18 findings of fact, the opinion deals generally
with plaintiff’'s employment and health history, his regular ex-
posure to cotton dust in his employment for about 41 years, his
smoking habits, and the onset of plaintiff’'s breathing difficulties
in early 1974. The problems begin with finding of fact 19, where
the opinion begins to deal with the testimony of Dr. Williams, and
continue in findings 21, 23 and in the findings and conclusions
reached in the “comment” section of the opinion. Because of the
nature of the errors reflected in the opinion, we find it ap-
propriate to quote at some length:

19. On 5-8-78, plaintiff was seen by Dr. Charles Williams,
Jr. for pulmonary evaluation. His report indicates that plain-
tiff gave a history of gradual onset of dyspnea beginning
about 1974, that at the present time he becomes short of
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breath on walking approximately one city block on the level,
that he had had some chronic cough and production of
sputum for about eight years and that he had no history of
asthma but had had frequent wheezing. Plaintiff gave a fur-
ther history of, among other things, working for 49 years,
mostly with cotton but some flax also and synthetic materials
and having worked in the card room approximately 30 out of
the 49 years, retiring in May 1974. In addition, for the last
4-5 years of work he noticed some chest tightness and short-
ness of breath related to occupational dust exposure. It was
further reported that he stated this was definitely worse on
Monday and would become improved later in the week, that
as time went by his symptoms were as severe on one day of
the week as another and that he also had frequent nasal con-
gestion for several years. To the extent that this history
given by plaintiff is in conflict with or mot corroborative of
the facts as heretofore found, it is not accepted as competent
credible evidence. (Emphasis supplied)

21. In the “Discussion” section of his report, Dr.
Williams stated:

“It is the opinion of this examiner that the individual
does have byssinosis, this diagnosis being based on typical
symptoms of chest tightness and dyspnea on exposure to oc-
cupational dust with Monday morning exacerbation. In addi-
tion, he has the usual clinical X-ray and pulmonary function
findings of chronic obstructive pulmonary disease. Un-
doubtedly, cigarette smoking is a contributory factor in the
production of his pulmonary emphysema and chronic bron-
chitis. It is not possible to state what percentage of his
disability resulted from various contributory factors. .. .”

Dr. Williams was of the further opinion that plaintiff is
totally disabled from work due to a combination of chronic
obstructive pulmonary disease and arteriosclerotic heart
disease with angina pectoris and that he is not able to per-
form work outside of exposure to irritating inhalants. Dr.
Williams estimated that 50% of plaintiff's disability might be
due to dyspnea resulting from chronic obstructive pulmonary
disease and 50% from exertional chest pain resulting from
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arteriosclerotic heart disease. Dr. Williams’ report, including
his assessment regarding byssinosis is without probative
force or evidentiary value inasmuch as two of the principal
bases thereof are mot supported by credible evidence of
record. (Emphasis supplied)

23. Plaintiff's disability is not due to an occupational
disease caused by exposure connected with and arising out of
his employment by the defendant-employer, but rather is due
to arteriosclerotic heart disease, remote anterior myocardial
infarction and angina pectoris compensated, none of which
was caused by any element connected with the employment
of plaintiff by the defendant-employer.

_COMMENT

In reaching the decision in this case, the undersigned has
carefully considered the evidence of record and the conflicts
therein. In particular, careful consideration has been given to
the evidence relating to the periods of exposure to cotton
dust.

“Full fact-finding authority is vested in the industrial
commission. G.S. 97-84. In exercising this authority, the in-
dustrial commission, like any other trier of faets, is the sole
judge of the credibility and weight of the evidence. Henry v.
Leather Co., 231 N.C. 477, 57 S.E. 2d 760; Beach v. McLean,
219 N.C. 521, 14 S.E. 2d 515. As a consequence, it may accept
or reject the testimony of a witness, either in whole or in
part, depending solely upon whether it believes or
disbelieves the same. Anderson v. Motor Co., 233 N.C. 372, 64
S.E. 2d 265.” Moses v. Bartholomew, 238 N.C. T14, (1953).

In addition, the undersigned notes that although Dr.
Williams' report was stipulated as that which he would
testify to, said report with respect, in particular, to the
assessment regarding byssinosis is without probative force
or evidentiary value inasmuch as two of the principal bases
thereof are not supported by credible evidence of record.
(Emphasis supplied) On the one hand, plaintiff testified at the
hearing that he first had breathing trouble in the winter of
1973-1974, whereas the history given to Dr. Williams
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reflected onset of chronic cough for about eight years and
some chest tightness and shortness of breath for the last 4-5
years of work. Furthermore, the credible evidence estab-
lishes that plaintiff was last exposed to cotton dust in
September 1968, whereas the history given reflects plaintiff
having worked for 49 years mostly with cotton but also some
flax and synthetic materials. In view of the facts found con-
cerning periods of exposure to cotton dust and the onset of
plaintiff's breathing difficulties, the wundersigned is con-
strained to conclude that there is no competent credible
medical evidence of sufficient probative force or evidentiary
value which would tend to establish that plaintiff has an oc-
cupationally related pulmonary disease. (Emphasis supplied)

As recognized in State v. Wade, 296 N.C. 454 (1979), a
treating physician may give his opinion on the basis of
history supplied by his patient and may testify to the facts,
including said history, upon which that opinion was based
and as pointed out in State v. Bock, 288 N.C. 145 (1975), the
Court citing Penland v. Coal Co., 246 N.C. 26 (1957), the
physician’s opinion is not ordinarily inadmissible because it is
based wholly or in part on statements made to him by the pa-
tient *“. . . if those statements are made in the course of pro-
fessional treatment and with a view of effecting a cure or
during an examination for the purpose of treatment and
cure.. . . In such a situation it is reasonable to assume that
the information which the patient gives the doctor will be the
truth, for self-interest requires it.” Furthermore, even where
the patient’s statements are inherently reliable, such as when
given to a treating physician, they are not admissible as
substantive evidence and thus do not constitute factual
evidence unless corroborated by other competent evidence.
Wade, Supra.

Of significance to the instant case, the Court in Bock
went on to hold that the witness’s testimony therein was in-
competent, the witness not having examined the defendant
for purposes of treatment as a patient but rather for the pur-
pose of testifying as a witness for the defendant at trial. The
Court noted that in the latter situation, the motive which or-
dinarily prompts a patient to tell his physician the truth is
absent.
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Considered in view of the above and except for the
stipulation of the parties, Dr. Williams' opinion and the
history upon which it was based would have been incompe-
tent. Not only was the history itself not inherently reliable
tnasmuch as Dr. Williams saw plaintiff for evaluative pur-
poses rather than treatment, but also the facts upon which
be (sic/ based his opinion were not corroborated by plaintiff’s
testimony.

With respect to the effect of the failure of defendants to
object to otherwise incompetent evidence, Dr. Williams’
report having been stipulated without limitation with respect
to the history given, or his opinion based thereon, the under-
signed is of the opinion that he must consider said evidence
and accord it its full probative force. Bishop v. DuBose, 252
N.C. 158 (1960) and Ballard v. Ballard, 230 N.C. 629 (1949).
However, such evidence has no more probative value than it
would have had if it had been admissible under established
rules of evidence. Caudill v. Insurance Co., 264 N.C. 674
(1965). (Emphasis supplied)

The record in this case also reflects that defendants
through counsel timely objected to, among other things,
several hypothetical questions posed to Dr. Williams by plain-
tiff's counsel at the hearing before Deputy Commissioner
John Charles Rush 3-28-79, in Charlotte. Ruling thereon was
deferred by Deputy Commissioner Rush to the undersigned,
the original hearing officer herein. Upon careful review of the
evidence herein, the undersigned is constrained to conclude
that said objections should be and they are hereby sustained.
One hypothetical question assumed as facts that, among
other things, the mill ran mostly cotton and some flax during
the latter portion of working and five to six years ran blends
of synthetic with some cotton and some flax also cotton, and
that about 10 years before plaintiff quit, he first noticed
symptoms of coughing, shortness of breath. The above-
referenced assumed facts are substantially different from the
competent credible evidence of record concerning the period
of exposure to cotton dust and the onset of symptomatology.
The other hypothetical question, apparently assuming the
same facts as the previous one except that in the last several
vears of work the portion of cotton flax to the material run
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was smaller than in the other area but nonetheless dusty, re-
quired dust and that dust aggravated the plaintiff's symp-
toms and caused him to be worse, was similarily defective.
The undersigned concludes that these questions were fatally
defective and improper in view of plaintiff's last exposure to
cotton dust having been in 1968 and his first having
breathing problems in the winter of 1973.

[11 The opinion is affected by errors of law in three respects.
First, it reflects the erroneous conclusion that Dr. Williams’
testimony as to the nature of plaintiff’s illness was not competent
because the history plaintiff gave Dr. Williams differed somewhat
from plaintiff’s history as reflected in plaintiff’s testimony and in
statements made by plaintiff in an insurance application. These
conflicts, such as they were, do not affect Dr. Williams’ competen-
cy, but bear only upon the weight to be given the testimony of
Dr. Williams. We also note that the findings as to conflict in the
evidence are not supported by the evidence. The opinion confuses
plaintiff’s history of cough and breathing difficulties, two very dif-
ferent manifestations of respiratory disease. Both plaintiff’s
testimony and Dr. Williams’ report show that plaintiff's onset of
dyspnea was in early 1974; both show that plaintiff's coughing
symptoms appeared much earlier. Finally, we note that Dr.
Williams testified that in his opinion, such differences as there
were between plaintiff's testimony and the history which plaintiff
gave him would make no difference in his diagnosis.

Dr. Williams’ testimony on cross-examination was as follows:

Q. Now, the fact that he did not report any breathing
problems until 1974 or the latter part of 1973, would you
have anticipated that if this disease was aggravated, that it
would have activated his symptoms, that he would have had
some breathing problems? Would this have been a normal
reaction?

THE WITNESS: No. I am not particularly troubled by
that. I think that the development of the disease is a long-
term insidious process. I think whether patients report symp-
toms or not is subject to a great deal of individual suscep-
tibility and interpretation. I think the symptoms are first
brought to the forefront when the patient develops an inter-
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current respiratory tract infection such as influenza, chest
cold, and for the first time, the symptoms of this underlying
insidious disease are brought to their attention.

In Taylor v. Stevens & Co., 300 N.C. 94, 265 S.E. 2d 144
(1980), our Supreme Court stated: “It is ... clear that our
legislature never intended that a claimant for workers’ compensa-
tion benefits would have to make a correct medical diagnosis of
his own condition prior to notification by other medical authority
of his disease in order to timely make his claim”. The clear import
of this statement as applied to the facts of this case is that a
claimant is not required to be entirely consistent in how he gives
his history, in laymen’s terms, at hearing with how he com-
municates his history and timing of his symptoms to his doctor.
We find no fatal inconsistency underlying Dr. Williams’ clear and
unequivocable diagnosis of byssinosis.

[21 Second, the opinion reflects the erroneous conclusion that Dr.
Williams’ testimony was not competent or of probative value or
force because he was not a treating physician and had merely ex-
amined plaintiff for diagnostic purposes. Such a coneclusion fails to
recognize the implications of the opinions of our Supreme Court
in Taylor v. Stevens & Co., supra; Wood v. Stevens & Co., 297
N.C. 636, 256 S.E. 2d 692 (1979); Booker v. Medical Center, 297
N.C. 458, 256 S.E. 2d 189 (1979) and numerous other pertinent
decisions of our appellate courts in Workers’ Compensation cases
which post-date Penland v. Coal Co., 246 N.C. 26, 97 S.E. 2d 432
(1957), giving judicial recognition to the need for and validity of
medical testimony provided by examining physicians. Commis-
sioner Haigh’s opinion fails to recognize the distinguishing
aspects of Penland, where the examining physician’s disputed
testimony was based not on objective findings, but upon subjec-
tive statements made to him by his patient, the plaintiff in that
case. It fails to recognize the implications of the opinion of our
Supreme Court in State v. Wade, 296 N.C. 454, 251 S.E. 2d 407
(1978), where the Court held a physician’s examination to be
reliable because it was a thorough, carefully designed attempt to
gain an understanding of the subject’s state of mind. We quote
the statement dispositive of the question here:

Dr. Malony did not rely for his conclusions on any one state-
ment by defendant or on any particular fact he disclosed. In-
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stead he took into account the entirety of what defendant
said together with his own interpretation and analysis of it
and the objective manifestations that accompanied it.

It is obvious here that Dr. Williams’ diagnosis was based not
only upon the history plaintiff gave him, but more specifically
upon his own objective examination and tests. We may take
judicial notice that in many industrial disease cases, the
testimony of a non-treating physician is necessary to establish the
cause of a claimant’s disability. Indeed, the Workers’ Compensa-
tion Act itself recognizes the validity of such evidence. See G.S.
97-69 through G.S. 97-73; Harrell v. Stevens & Co., supra. If al-
lowed to stand, the conclusion reached in the opinion under
review here would be massively disruptive of the orderly disposi-
tion of Workers' Compensation claims, especially in industrial
disease claims.

Third, the opinion concludes that portions of Dr. Williams’
testimony should not have been allowed because the hypothetical
question on which his testimony was based included certain facts
not in evidence. The questions alluded to in the conclusion refer
to questions asked of Dr. Williams at the 28 March 1979 hearing.
The hypothetical put to Dr. Williams at the subsequent hearing
on 22 August 1980 asked him to assume facts found in the original
opinion; thus, it is obvious that these conclusions have no per-
tinence to a final opinion. The Commission did nothing to correct
these erroneous conclusions in Deputy Commissioner Haigh's
opinion, but adopted and affirmed them intact. Thus, we cannot
determine whether the Commission, in denying plaintiff’s claim,
was influenced by these errors in Deputy Commissioner Haigh's
conclusions.

[3] In reaching its conclusions adverse to plaintiff's claim, the
Commission obviously failed to consider all the competent
evidence adduced at the hearing as to what extent plaintiff's
disability was caused by his occupational disease, Wood v.
Stevens & Co., supra; Harrell v. Stevens & Co., supra, and there-
fore this matter must be remanded for such further proceedings
as are necessary and consistent with this opinion.

Reversed and remanded.

Judges MARTIN (Robert M.) and WEBB concur.
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IN

5.

THE MATTER OF: SHARON DENISE SMITH, DATE oF BIrTH: 6/2/70;
CHRISTOPHER MICHAEL SMITH, DATE oF BIrTH: 12/12/72

No. 8114DC625
(Filed 2 March 1982)

. Parent and Child § 1— termination of parental rights —statute used to define

abandonment

The trial court did not err in referring to N.C.G.S. TA-517 when defining
“abandonment” as section 7A-278 referred to in 7TA-289.32(2) was repealed and
reference is now made to N.C.G.S. § 7TA-517(21) in the N.C. Juvenile Code.

. Parent and Child § 1; Rules of Civil Procedure § 15.2— amendment of com-

plaint —additional ground for termination of parental rights

Petitioner was properly allowed to amend its complaint to add G.S.
7A-289.32(3) as a ground for termination of parental rights where petitioner’s
evidence and the testimony elicited by respondent on eross-examination
brought the amendment within G.S. 1A-1, Rule 15(b), Amendments to Conform
to the Evidence.

. Evidence § 29.2; Parent and Child § 1— termination of parental rights—evi-

dence within business records exception —testimony of social workers admissi-
ble

In a hearing to terminate parental rights, testimony of two social workers,
who had not worked on respondent’s case until after the petition to terminate
rights had been filed, was competent even though the witnesses had no
firsthand knowledge of the events that took place between 1970 and the date
when they assumed responsibility of the case. Each had familiarized herself
with the case history of the client based on the records kept by the depart-
ment of social services, and these records were admissible under the business
records exception to the hearsay rule.

. Parent and Child § 1— termination of parental rights —sufficiency of evidence

The trial court’s conclusion that respondent’s rights to her children be ter-
minated was supported by clear, cogent and convincing evidence where the
evidence tended to show that respondent had been in continuous contact with
the department of social services over nearly a ten-year period; that the
department tried to stimulate respondent’s initiative to contact her children
through an intensive provision of services; and that respondent completely
failed to maintain any meaningful contact with her children. N.C.G.S.
§ 7A-517(21) and N.C.G.S. § TA-289.32(3).

Parent and Child § 1 — termination of parental rights — statute constitutionally
applied

In a proceeding to terminate parental rights, the applicable statutes were
constitutionally applied where the evidence amply supported not one but

several of the statutory grounds required to terminate parental rights.
N.C.G.S. TA-289.31(a).
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6. Parent and Child § 1— termination of parental rights —indigent parent— costs
of transcript to Legal Assistance Program

The trial court erred in providing a copy of the transcript to counsel
without cost to respondent in a proceeding to terminate parental rights where
the Legal Services Corporation made a determination of indigeney and under-
took to represent respondent. The cost of the transeript should have been
taxed to the North Central Legal Assistance Program.

APPEAL by respondent from LaBarre, Judge. Order signed 13
January 1981 in District Court, DURHAM County. Heard in the
Court of Appeals 10 February 1982,

Respondent appeals from an order terminating parental
rights with respect to her two minor children, Sharon Denise and
Christopher Michael. The record reflects ten years of continuous
efforts by petitioner in working with Miss Smith and the two
children. However, because of the seriousness of the court’s ac-
tion in this case, we feel compelled to set out in some detail the
facts giving rise to the decisions—facts which speak in stark
language of the financial burden on the public and the physical
dangers and emotional trauma to the children involved, when the
right to parenthood is exercised without the concomitant ability
and willingness to accept the responsibility.

Sharon Denise Smith was born out of wedlock on 2 June
1970. Her father executed an affidavit of paternity, but has never
contributed to the child’s support. He is presently serving three
consecutive life sentences for convictions of kidnapping, rape, and
armed robbery. Just prior to Sharon’s birth, Miss Smith had been
hospitalized for tuberculosis. She refused to sign a boarding home
agreement so that the baby could be treated or remain separate
from the mother during the incubation process for tuberculosis.
In her first year Sharon was hospitalized for pneumonia and, after
a second complaint was received concerning the baby’s health, she
was again hospitalized for severe diaper rash. She showed signs
of neglect and deprivation. In an order dated 4 June 1971, Sharon
was placed in the legal custody of the Durham County Depart-
ment of Social Services, an action necessary upon the court’s find-
ing of neglect and the mother’s failure to respond to services
offered by Social Services or the Durham County Health Depart-
ment.
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Sharon has been living in foster homes since 1971. Miss
Smith did not ask to visit, did not visit, and never saw her
daughter between 1971 and 1977.

Christopher Michael Smith was born 12 December 1972. He
was placed in the legal custody of the Durham County Depart-
ment of Social Services by order dated 18 April 1973, after having
been hospitalized for the treatment of burns on his thighs and
legs. Miss Smith was unable to give a satisfactory explanation for
the injuries. Christopher, too, was born out of wedlock and the
putative father has not established paternity, legitimized him, or
provided financial support. Christopher has been living in foster
homes since 1973. Miss Smith did not see the child again until
June 1980.

On 25 June 1979, Nancy Dunham, a social worker in the
foster care unit of the Durham County Department of Social Serv-
ices, instituted an action to terminate parental rights in order
that the children might be placed in the full custody of the
department for adoptive placement.

Nancy Berson testified at the termination hearing that she
had become the active social worker on the Smith case in
February of 1980. She was aware that the action to terminate
parental rights had been filed but

felt a need to make further effort because an action for ter-
mination of parental rights does not mean that termination
will be granted; we have a responsibility to continue to try to
work with the parent. We have no desire to see termination
occur; it is not a goal of ours. If we can do anything to avert
it, even at the last minute, we're going to do that.

Miss Berson set up three visits between Miss Smith and the
children. Prior to this time she had written Miss Smith twelve
letters. Miss Smith had missed seven appointments. Miss Berson
testified that Miss Smith came to see her about public assistance.
She did not ask about visits with the children. She did not men-
tion the children. Miss Berson initiated the three visits. After the
third visit, Miss Berson informed Miss Smith that “it was time for
her to show some responsibility” and that the call regarding the
next visit would have to be initiated by the mother. This the
respondent failed to do.
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In a further effort to assist Miss Smith, Miss Berson wrote
up a basic plan which, if complied with, might ensure the return
of the children to the mother. The plan included attending “par-
enting” classes, visiting the children, meeting with the social
worker regularly, and undergoing testing. Miss Smith did not
visit the children, did not attend “parenting” classes, although
transportation was offered, and failed to meet with the social
worker regularly. There was testimony that since the children
had been placed together in the last foster home, Miss Smith has
seen them at church.

Testimony indicated that the children did not know who their
mother was, but that “it is not uncommon for children who have
been in foster care to be confused about who their mother is”;
that Sharon has been moved five times and Christopher has been
moved three times; and that Sharon has spent ninety percent of
her life in foster care and Chris ninety-seven percent of his. The
children are both adoptable, although Sharon’s emotional prob-
lems may make her more difficult to place.

Miss Smith’s testimony included the following statements:

There has not been a time since 1971 that I haven’t had a
social worker that I could call if I needed help. I did not call
any of the social workers in regards to seeing my children
because during that time I did not have use of phone, even if
I wanted to. The times I went to Social Services . . . I had to
walk. Walking up there did not keep me from asking about
my children. I do not know why I did not ask about them.
. . . I wanted to get my life in order.

* * * *

I do not have any reason for not asking for the children
to come back home with me or for me to visit with them, but
I wanted them to.

. . . [Chris] was three months and has never seen me as
his mother. Chris was in the hospital with burns and they did
ask the court to terminate my rights, but the Judge said that
he thought I made some effort and would not terminate my
rights. He gave me another chance but I didn’t take it.
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Miss Smith is now thirty-five years of age. She has never
been employed. In 1978 she was hospitalized for severe depres-
sion and later for “an overdose of aspirin.”

Thomas Russell Odom for petitioner appellee.
John C. Randall, Guardian Ad Litem, appellee.

North Central Legal Assistance Program, by Leowen Evans,
for respondent appellant.

MARTIN (Harry C.), Judge.

Respondent first contends that the trial court erred in failing
to grant her motion to dismiss, arguing that petitioner “failed to
submit sufficient evidence to establish a ground by which paren-
tal rights could be terminated.” Respondent argues that (1) peti-
tioner’s witnesses had no first-hand knowledge of the facts in
controversy; (2) petitioner relied extensively on inadmissible
foster care records; and (3) petitioner relied upon inadmissible fin-
dings of fact from prior judicial proceedings. Respondent further
argues that the court’s conclusions of law were not supported by
clear, cogent and convincing evidence, and finally that the ter-
mination of parental rights violated her right to family integrity
without due process of law. We do not agree.

The statute provides in pertinent part:

Grounds for terminating parental rights.—The court
may terminate the parental rights upon a finding of one or
more of the following:

(2) The parent has abused or neglected the child. The
child shall be deemed to be . . . a neglected child within the
meaning of G.S. TA-278(4).

(3) The parent has willfully left the child in foster care
for more than two consecutive years without showing to the
satisfaction of the court that substantial progress has been
made within two years in correcting those conditions which
led to the removal of the child for neglect, or without show-
ing positive response within two years to the diligent efforts
of a county department of social services . . . to encourage
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the parent to strengthen the parental relationship to the
child or to make and follow through with constructive plan-
ning for the future of the child.

N.C. Gen. Stat. § 7A-289.32 (Cum. Supp. 1979).

[11 We first direct our attention to respondent’s contention that
the court “used the wrong statute in defining ‘abandonment.’”
The court’s reference to N.C.G.S. TA-517 is entirely correct. As is
pointed out in the Editor’s Note to N.C.G.S. TA-289.32 (1981), sec-
tion 7A-278 referred to in TA-289.32(2) was repealed and reference
is made to the North Carolina Juvenile Code, including the follow-
ing definition:

(21) Neglected Juvenile. A juvenile who does not receive
proper care, supervision, or discipline from his parent . . . or
who has been abandoned; or who is not provided necessary
medical care or other remedial care recognized under State
law, or who lives in an environment injurious to his welfare

N.C. Gen. Stat. § TA-517(21) (Cum. Supp. 1979).

This language tracks the language appearing in former
N.C.G.S. 7A-278(4). Thus the definition of neglect, including aban-
donment, appeared in the statutes prior to the filing of this peti-
tion. The reference numbers were changed as a result of the
recodification of the juvenile code.

[2] Respondent also objects to the inclusion of N.C.G.S.
7A-289.32(3) as a ground for termination of her parental rights.
The record shows that at the close of its evidence, petitioner
moved to amend the complaint to add this statutory ground. The
court allowed the motion pursuant to Rule 15 of the North
Carolina Rules of Civil Procedure, finding that the allegations in
the complaint put respondent on notice that the provisions in
both N.C.G.S. TA-289.32(2) and (3) would provide grounds for the
termination. We find, too, that petitioner’s evidence and the
testimony elicited by respondent on cross-examination bring the
amendment within N.C.R. Civ. P. 15(b), Amendments to Conform
to the Evidence.

Based on the testimony contained in the record before us, we
find that petitioner offered sufficient evidence to establish
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grounds for termination of parental rights under both N.C.G.S.
7TA-289.32(2) and (3). Respondent, however, challenges the ad-
missibility of the testimony on three separate evidentiary
theories.

[3] Petitioner offered the testimony of Kathy Brock and Nancy
Berson, both of whom were social workers with the Durham
County Department of Social Services. Neither of the two
witnesses had worked on the Smith case until after the petition
had been filed. Thus, argues respondent, their testimony was in-
competent on matters occurring prior to their first contact with
respondent. While it is true that the witnesses had no firsthand
knowledge of the events that took place between 1970 and when
they assumed responsibility of the case, each had familiarized
herself with the case history of the client based on the records
kept by the department of social services. Those records were ad-
missible under the business records exception to the hearsay rule.
1 Stansbury’s N.C. Evidence § 155 (Brandis rev. 1973). Witness
Brock testified that the records were made in the regular course
of business, at or near the time of the transactions involved.
Respondent’s counsel moved for an order compelling petitioner to
produce its files and records pertaining to the matter, which mo-
tion was granted. Respondent referred to the records in her
cross-examination of the witnesses in order to elicit facts
favorable to her position. Finally, the records are corroborative of
stipulated facts and the testimony of the respondent herself.
Respondent’s counsel stipulated that the court might take judicial
notice of the finding of neglect with respect to both children made
by the previous trial court.

In short, the court was correct in recognizing that this case
could not be decided in a vacuum. The procedural and factual
history of the case was relevant and necessary to a full and fair
determination of the issues.

[4] Respondent argues that the trial court’s conclusion that her
rights to the children be terminated was not supported by clear,
cogent and convincing evidence. We cannot agree. We consider
respondent’s continuous contact with the department of social
services over nearly a ten-year period, its effort to stimulate her
initiative through an intensive provision of services, and her
complete failure to maintain any meaningful contact with the
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children, clear evidence that respondent “willfully left the
[children] in foster care for more than two consecutive years
without showing . . . that substantial progress [had] been made
. . . in correcting those conditions which led to the removal of the
[children] for neglect.” N.C. Gen. Stat. § 7A-289.32(3) (Cum Supp.
1979). In addition, we find clear evidence that respondent aban-
doned the children as contemplated by N.C.G.S. § TA-517(21).

“abandonment imports any wilful or intentional conduct on
the part of the parent which evinces a settled purpose to
forego all parental duties and relinquish all parental claims to
the child . . . .

“Abandonment has also been defined as wilful neglect
and refusal to perform the natural and legal obligations of
parental care and support. It has been held that if a parent
withholds his presence, his love, his care, the opportunity to
display filial affection, and wilfully neglects to lend support
and maintenance, such parent relinquishes all parental claims
and abandons the child . . . .”

In re Cardo, 41 N.C. App. 503, 507-08, 2565 S.E. 2d 440, 443 (1979)
(emphasis ours).

Moreover, respondent failed to except to findings of fact 54
and 55. These findings are in the language of N.C.G.S. TA-289.32,
establishing grounds for terminating respondent’s parental rights.
By failing to except to the findings of fact, they are deemed to be
supported by competent evidence and are conclusive on appeal.
Schloss v. Jamison, 258 N.C. 271, 128 S.E. 2d 590 (1962); Ply-
Marts, Inc. v. Phileman, 40 N.C. App. 767, 253 S.E. 2d 494 (1979).
Nevertheless, because respondent did except to conclusions of law
1 and 2, which are identical to findings of fact 54 and 55, we have
made the foregoing analysis of the evidence.

We hold the findings of fact are supported by clear, cogent,
convincing and competent evidence. They are, therefore, con-
clusive upon appeal. Whitaker v. Everhardt, 289 N.C. 260, 221
S.E. 2d 316 (1976); General Specialties Co. v. Teer Co., 41 N.C.
App. 273, 254 S.E. 2d 658 (1979). The findings sustain the conclu-
sions of law and the judgment entered.

[5] Respondent’s final argument that her constitutional right to
family integrity and companionship of her children has been
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violated is without merit. Respondent does not contend that the
statute is unconstitutional, but that it was unconstitutionally ap-
plied in this case, because the evidence did not establish a
statutory ground to terminate her parental rights. The constitu-
tionality of the statute was upheld by this Court in In re Biggers,
50 N.C. App. 332, 274 S.E. 2d 236 (1981). See also In re Clark, 303
N.C. 592, 281 S.E. 2d 47 (1981). As detailed above, the evidence
amply supports not one but several of the statutory grounds re-
quired to terminate parental rights. Through her own acts of
neglect and inaction, respondent has never established a relation-
ship with her children. The evidence overwhelmingly points to a
total absence of family integrity since these children were born.

N.C.G.S. TA-289.31(a) (Cum. Supp. 1979) provides:

Should the court determine that any one or more of the
conditions authorizing a termination of the parental rights of
a parent exist, the court shall issue an order terminating the
parental rights of such parent with respect to the child
unless the court shall further determine that the best in-
terests of the child require that the parental rights of such
parent not be terminated.

It is thus within the court’s discretion to consider such fac-
tors as family integrity in making its decision of whether termina-
tion is in the best interests of the children. The children’s best
interests are paramount, not the rights of the parent. Sharon and
Christopher have never known the security of a permanent home.
The tragedy is theirs. Far from an abuse of discretion, the trial
court’s decision to terminate respondent’s parental rights has af-
forded these children their only chance for a normal, happy family
life.

[6] Petitioner raises a cross-assignment of error to the court’s
order providing a copy of the transeript to counsel without cost to
respondent. The petition in the case was filed prior to the effec-
tive date of the amendment to N.C.G.S. TA-451(a) which now en-
titles indigent parents to appointed counsel in termination
proceedings. For that reason the federally funded Legal Services
Corporation undertook to represent respondent, and it was that
organization that made a determination of indigency in the first
instance. The trial court’s decision to permit respondent to pro-
ceed in forma pauperis was, moreover, based on a simple asser-
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tion of poverty, without inquiry as to her financial status. We
agree that the costs of the transcript should be taxed to the
North Central Legal Assistance Program.

We affirm the trial court’s decision to terminate respondent’s
parental rights. The court’s order respecting the costs of the
transeript is vacated.

Affirmed in part; vacated in part.

Chief Judge MORRIS and Judge VAUGHN concur.

REGINALD CLETUS CRAVEN, JR. v. TIMOTHY ALLEN CHAMBERS

No. 8121SC527
(Filed 2 March 1982)

1. Damages § 3.4; Evidence § 48— psychiatrist —testimony concerning physical
and psychological injuries received in automobile accident— exclusion improper
In a personal injury action, the trial court erred in excluding testimony by
plaintiff’s psychiatrist of the physical, mental and emotional injuries suffered
by plaintiff as a result of an automobile accident. In addition to the physical
impact of the cars and a physical injury to plaintiff’s eye, some of plaintiff’s
other injuries satisfied the requirement of physical injury and the testimony
that plaintiff suffered from anxiety neurosis, extreme nervousness, fear, ap-
prehension, excessive perspiration, dizziness, insomnia, irritability, and loss of
appetite, as well as the psychiatrist’s medical opinions, should have been ad-
mitted.

2. Damages § 3.4— testimony of medical bills from psychiatrist— exclusion im-
proper
The trial court erred in not admitting into evidence plaintiff's medical bills
from a psychiatrist since the medical attention given to plaintiff was
reasonably necessary for the proper treatment of plaintiff’s injuries.

3. Evidence § 44— testimony concerning physical and mental health before and
after accident— exclusion improper
It was error for the trial court to exclude testimony by plaintiff and his
father concerning plaintiff's physical and mental health before and after an
automobile accident.

4. Damages § 11.2. — punitive damages —improper in hit and run accident
In an action concerning an automobile accident, evidence that a collision
occurred on a two-lane paved road in a straight section between two curves;
that neither vehicle was travelling at a speed exceeding 40 m.p.h.; that the
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defendant’s car crossed the center line and “side-swiped” the rear of plaintiff's
truck did not allow a reasonable inference of willful or wanton negligence on
defendant’s part, requiring the submission of an issue of punitive damages to
the jury. Consequently, defendant’s failure to remain at the scene following
the collision was not, in and of itself, sufficient to warrant the submission of a
punitive damages issue to the jury.

5. Costs § 4.1 — expert witness fees —necessity of subpoena

It was error for the trial court to tax an expert witness fee as part of the
costs when the expert had not testified pursuant to a subpoena.

APPEAL by plaintiff and defendant from Lupton, Judge. Judg-
ment entered 16 December 1980 in Superior Court, FORSYTH
County. Heard in the Court of Appeals 14 January 1982.

Plaintiff alleges that as a result of an automobile collision
with defendant’s car, he suffered physical and emotional injuries,
including a corneal abrasion in one eye, severe headaches, ner-
vousness, insomnia, and anxiety neurosis. Following a jury ver-
dict of $400 for plaintiff, the trial court ordered defendant to pay,
as part of the cost, plaintiff's attorney’s fees and the expert
witness fees. The defendant appealed and plaintiff cross-appealed.

Kennedy, Kennedy, Kennedy & Kennedy, by Harvey L. Ken-
nedy and Harold L. Kennedy, III for plaintiff appellant and plain-

tiff appellee.

Womble, Carlyle, Sandridge & Rice, by Keith W. Vaughn and
Keith A. Clinard for defendant appellant and defendant appellee.

BECTON, Judge.

Defendant contends that the trial court erred in awarding at-
torney’s fees and expert witness fees to plaintiff. On his cross-
appeal, plaintiff contends that the trial court erred (1) in
excluding testimony and medical bills from plaintiff’s psychiatrist;
(2) in not submitting an issue of punitive damages to the jury; and
(3) in excluding testimony about plaintiff's physical and mental
condition before and after the accident. Because defendant’s
issues can be summarily addressed, we discuss plaintiff’s issues
first.

I

[11 Relying on Williamson v. Bennett, 251 N.C. 498, 112 S.E. 2d
48 (1960), the trial court excluded the testimony of Dr. Selwyn



N.C.App.] COURT OF APPEALS 153

Craven v. Chambers

Rose, plaintiff’'s psychiatrist, concerning the physical and
psychological injuries received by plaintiff in the automobile acci-
dent. The plaintiff contends the trial court erred in doing so,
citing the more recent case of Wesley v. Greyhound Lines, Inc.,
47 N.C. App. 680, 268 S.E. 2d 855 (1980), disc. review denied 301
N.C. 239, 283 S.E. 2d 136 (1980). We agree with plaintiff.

Historically, when there was no actual physical impact or
physical injury, courts “displayed considerable reluctance to ex-
tend recovery for mental distress and nervous disorders resulting
from shock and fright to situations involving ordinary
negligence.” 2561 N.C. at 504, 112 S.E. 2d at 52. In explaining this
reluctance, Professor Prosser says: “The temporary emotion of
fright, so far from serious that it does no physical harm, is so
evanescent a thing, so easily counterfeited, and usually so trivial,
that the courts have been quite unwilling to protect the plaintiff
against mere negligence. . . .” W. Prosser, The Law of Torts,
§ 54 at 329 (4th ed. 1971). Mental distress and nervous disorder
cases have turned on their facts, however. When there is some in-
dicia of trustworthiness, some guarantee that the claim is not
spurious, courts have allowed recovery for mental and emotional
disturbance. In Williamson our Supreme Court said: “It is almost
the universal opinion that recovery may be had for mental or
emotional disturbance in ordinary negligence cases where, coinci-
dent in time and place with the occurrence producing the mental
stress, some actual physical impaet or genuine physical injury
also resulted directly from defendant’s negligence.” 251 N.C. at
503, 112 S.E. 2d at 52.

Although reversing the judgment awarding Williamson
damages, the Williamson Court said: “[t]he case at bar is factually
unique even in its own category—cases of fright, anxiety, and
other emotional stress, unaccompanied by actual physical injury.”
251 N.C. at 507, 112 S.E. 2d at 54. On the basis of the following
facts, the Williamson Court was impelled to its conclusion that
plaintiff failed to show that defendant’s negligence was the cause
which, “‘in natural and continuous sequence, unbroken by any
new and independent cause,’ ” id., produced the plaintiff’s injury:

Plaintiff did not testify and does not now contend that
she was frightened by the collision between her automobile
and the defendant’s sportscar. Neither does she assert that
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1d.

her anxiety was occasioned by the grinding sound along the
left side of her car. . . . When the collision occurred she en-
visioned the possibility that she had collided with a non-
existent child on an imaginary bicycle. In short, she was not
frightened by what actually happened but by what might
have happened. It was not the collision that caused her anxie-
ty, it was something that did not exist at all, a phantom child
on a non-existent bicycle.

Twenty years after Williamson this Court considered the ap-

plication of Williamson to Wesley v. Greyhound, a case similar to
the case sub judice. In Wesley, this Court stated:

Although the Court denied recovery in Williamson, it did so
because the plaintiff's injury was thought not to have been
the proximate result of the defendant’s acts, not because of a
disavowal of the universal rule. That that was the case is
evidenced by reiteration of the rule in King v. Higgins, 272
N.C. 267, 158 S.E. 2d 67 (1967). It is significant that under the
rule, a plaintiff may recover if there is “some actual physical
impact or genuine physical injury.” This alternative mode of
proof justifying recovery is important because of the difficul-
ty of defining “physical injury.” See Kimberly v. Howland,
143 N.C. 398, 55 S.E. 778 (1906). Under whichever test used,
we have no difficulty in finding that plaintiff has suffered a
compensable injury.

47 N.C. App. at 690, 268 S.E. 2d at 862.

Wesley involved the claim of a Greyhound Bus Lines

passenger who was sexually assaulted as she waited in the lounge
of the ladies’ rest room for her ride. In Wesley, this Court said:

1d

Plaintiff presented evidence that since the sexual assault, she
has had difficulty sleeping, has had nightmares, and has
awakened at night afraid that some other person was in the
room threatening to harm her. . . . When viewed properly,
plaintiff's evidence indicates that she has suffered mental
trauma or emotional disturbance.
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In the case sub judice the evidence indicates that there was
physical impact and physical and mental injury suffered by plain-
tiff as a result of the negligent acts of the defendant. On wvoir
dire, Dr. Rose testified that plaintiff suffered from anxiety
neurosis, extreme nervousness, fear, apprehension, excessive
perspiration, dizziness, insomnia, irritability, and loss of appetite.

Dr. Rose further testified:

It was my diagnosis that Mr. Craven had an anxiety neurosis,
that is, he had a state of anxiety, nervousness or tension,
which was disabling and which prevented him from function-
ing. . . . He also had obsessive feelings about death . . . . He
had some memory deficit. He had a poor short-term recall. It
didn’t affect long-term memory, but when the level of anxiety
goes up, ideas and thoughts that go into the person’s head
don't get lodged well or they are lost or they are not heard.
He complained of nervous headaches. He had physical symp-
toms. He complained initially of heart pounding and feeling
physically nervous, wired and agitated.

In response to an ‘“opinion question” Dr. Rose stated: “It is my
belief that the accident triggered the underlying anxiety neurosis
that had been present but was under control at that time.”! Addi-
tionally, in response to a subsequent hypothetical question, Dr.
Rose testified that it was his opinion that the accident on 22 July
1979 in which the plaintiff was involved caused the plaintiff’'s anx-
iety neurosis.

In addition to the physical impact of the cars and the
physiecal injury to plaintiff's eye, we believe some of plaintiff’s
other injuries satisfy the requirement of physical injury. Dr. Rose
himself testified: “Anxiety Neurosis is in a sense a physical prob-
lem because anxiety, nervousness is mediated through the nerves
and through systems of the body, endocrine system.” And, accord-
ing to Prosser, the temporary emotion of fright is ‘“to be
distinguished [from] shock to the nervous system, which common-
ly is regarded as injury to the body rather than to the mind, and

1. Although the plaintiff had initially experienced anxiety neurosis after find-
ing a dead man in the bathroom at Unique Furniture in March of 1979, he had got-
ten that condition under control, and had continued working. The automobile colli-
sion on July 22, 1979, caused the resurgence of the anxiety neurosis.
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hence satisfies the requirement of physical injury.” W. Prosser,
Law of Torts, § 54 at 329, n. 43 (4th ed. 1971).

As this Court recently stated in Wesley:

When under the test of physical injury, plaintiff has
shown such a wrecking of her nervous system as to come
within the rule so eloquently stated and explained in Kimber-
ly v. Howland, 143 N.C. 398, 403-04, 55 S.E. 778, 780 (1906):

“The nerves are as much a part of the physical
system as the limbs, and in some persons are very
delicately adjusted, and when ‘out of tune’ cause ex-
crutiating agony. We think the general principles of the
law of torts support a right of action for physical injuries
resulting from negligence, whether wilful or otherwise,
none the less strongly because the physical injury con-
sists of a wrecked nervous system instead of lacerated
limbs.”

47 N.C. App. at 691, 268 S.E. 2d at 862-63. Professor Byrd’s
description of what constitutes a physical injury in North
Carolina aptly summarizes our position:

Impairment of health, loss of bodily power, or sickness,
without proof of any specific injury, has been held to con-
stitute a physical injury. Similarly, proof that plaintiff
became *“almost helpless; that she could not go about her
daily duties, and could not keep on her feet to attend to her
children; that it has affected her ever since, and has caused
her female trouble out of its regular course” has been held a
sufficient showing of physical injury. A jury instruction per-
mitting recovery if plaintiff was “put in fear and frightened
to such an extent that she suffered physical pain, suffered in
body and mind, and was made sick” was held proper. In many
of these cases, expert medical testimony was not introduced
to establish that the emotional distress could or did operate
to cause physical consequences, and proof of the physical in-
jury was through plaintiff’s own testimony, much of which
seems to have been couched in general language such as
“sickness.”

Byrd, Recovery for Mental Anguish, 58 N.C. L. Rev. 435, 458
(1980).
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Dr. Rose testified that the automobile collision was very
traumatic and frightening for the plaintiff; that prior to the acci-
dent, the plaintiff was able to function and after the accident he
was unable to do so; and that plaintiff was unable to continue his
job at Unique Furniture after the accident, although he had
worked there for a year and a half before the accident. It was er-
ror for the trial court to exclude the testimony of Dr. Rose at the
conclusion of the voir dire hearing, thus preventing the jury from
hearing testimony of the physical, mental and emotional injuries
suffered by plaintiff as a result of the automobile accident of 22
July 1979.

I

Having concluded that the trial court’s decision barring Dr.
Rose from testifying in the presence of the jury was contrary to
the applicable law, it is not necessary to discuss in detail
plaintiff’s separate assignment of error relating specifically to the
exclusion of Dr. Rose’s medical opinions.

Having properly qualified Dr. Rose as an expert in the field of
psychiatry, it was error for the trial court to sustain defendant’s
objections to plaintiff's cause and effect questions which sought
Dr. Rose’s medical opinions.

[21 We also elect to address summarily plaintiff's fifth, and close-
ly related, assignment of error concerning the exclusion of his
medical bills from evidence. We hold that the trial court erred in
not admitting into evidence plaintiff’s medical bills from Dr. Rose,
since the medical attention given plaintiff was reasonably
necessary for the proper treatment of plaintiff's injuries. See
Ward v. Wentz, 20 N.C. App. 229, 201 S.E. 2d 194 (1973).

ITI

[3] Plaintiff also argues that the trial court erred in excluding
his testimony and the testimony of his father concerning
plaintiff’s physical and mental health before and after the acci-
dent. We agree with plaintiff. The state of a person’s health, a
person’s ability to work or engage in activities, a person’s
physical appearance and sleeping habits, among other things, are
proper subjects of opinion testimony by non-experts. Both the
plaintiff and his father were able to describe the state of
plaintiff's health after the accident and to compare it with that
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existing before the accident. The exclusion of their testimony was
error. See Ford v. Blythe Brothers Co., 242 N.C. 347, 357, 87 S.E.
2d 879, 885 (1955); Wesley v. Greyhound Lines, Inc.; Kenney v.
Kenney, 15 N.C. App. 665, 669, 190 S.E. 2d 650, 6563 (1972); 1
Stansbury, N.C. Evidence 2d, § 129 (Brandis Rev. 1973).

IAY

[4] Plaintiff next assigns as error the trial court’s failure to sub-
mit the issue of punitive damages to the jury. Plaintiff contends
that defendant’s failure to stop and render assistance after being
involved in an accident, in conjunction with other circumstances,
warranted the submission of the issue of punitive damages to the
jury. We disagree.

Although our courts have long held that punitive damages
are recoverable in an automobile collision on allegations and proof
that the injury complained of resulted from wanton negligence,
Hinson v. Dawson, 244 N.C. 23, 28, 92 S.E. 2d 393, 396-97 (1956)
we have found no North Carolina case concerning the award of
punitive damages in a hit and run situation. Indeed, only a few
jurisdictions have considered this matter. Annot. 156 A.L.R. 1115
(1945).

In Pelican Trucking Co. v. Rossetts, 2561 Miss. 37, 167 So. 2d
924 (1964), the Mississippi Supreme Court held that the trial court
erred in submitting an issue of punitive damages when the only
evidence relating to that issue was the failure of the defendant-
driver to stop after defendant’s truck had collided with plaintiff’s
car, and stated:

There are very few cases on this question. The rule
seems to be that failure to stop after the accident is not of
itself evidence sufficient to support punitive damages, but
along with all the accompanying facts and circumstances of
the accident may be used to show that that portion of defend-
ant’s conduct which constituted the proximate cause of the
accident was willful and wanton or grossly negligent [cita-
tions omitted]. . . .

The question is: To what extent is failure to stop after an ac-
cident acceptable evidence to support exemplary damages?
The inquiry must originate with the quality of the act caus-
ing the damages. Where there are other circumstances im-
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mediately prior to and at the time of the collision which
would tend to show gross negligence supporting exemplary
damages in the act causing the damages, the actor’s conduct
occurring immediately after the happening of the accident
may be relevant.

251 Miss. at 4243, 167 So. 2d at 926.

In the case sub judice it is of no concern that the Complaint
alleged wanton conduct or gross negligence. The issue before us
is whether plaintiff’'s proof was sufficient to warrant submission
of the punitive damages issue to the jury. We think not.
Moreover, “we are not disposed to expand [the bases for the
recovery of punitive damages] beyond the limits established by
authoritative decisions of [our appellate courts]” 244 N.C. at 27,
92 S.E. 2d at 396.

We are clearly bound by this Court’s holding in Jarvis v.
Saunders, 34 N.C. App. 283, 237 S.E. 2d 865 (1977). In Jaruvis, we
set out the evidence in the opinion as follows:

The collision which gave rise to the suit herein occurred
on the afternoon of 15 November 1973. Plaintiff was riding
his motorcycle on the back stretch of the larger track pro-
ceeding at a speed of 35 to 40 m.p.h. in a clockwise direction.
Defendant, who had been riding in a clockwise direction stop-
ped, turned around, and resumed travelling in the opposite
direction accelerating to a speed of 35 to 40 m.p.h. When
plaintiff observed the defendant headed toward him, he
drove his motorcycle onto the grass shoulder on the right
side of the trail, maintaining his speed. Though the trail was
narrow there was sufficient room for the two motorcycles to
clear each other. However, when they were within approx-
imately 3 to 5 yards of each other, plaintiff saw defendant
looking directly at him and “saw Greg's arm turn and he
turned right toward me.” The front wheel of defendant’s
motorcycle then collided with the front fender of plaintiff’s
motorcycle at a 45 degree angle causing serious injuries to

. plaintiff.

34 N.C. App. at 285, 237 S.E. 2d at 866. After discussing the re-
quirements of willful, wanton or gross negligence, this Court
stated:



160 COURT OF APPEALS {56

Craven v. Chambers

While the evidence here is sufficient to support the
jury’s finding of negligence on the part of the minor defend-
ant and contributory negligence on the part of the plaintiff,
we are of the opinion that it is not sufficient to raise an in-
ference of willful, wanton or intentional conduct, or gross
negligence on the part of the minor defendant.

34 N.C. App. at 286, 237 S.E. 2d at 867. See also Roberts v. Davis,
15 N.C. App. 284, 189 S.E. 2d 767 (1972). OQur Supreme Court
seems to have tipped its hand, too. In Heath v. Kirkman, 240 N.C.
303, 82 S.E. 2d 104 (1954), in which the injured plaintiff sought
punitive damages because the allegedly negligent defendant-
driver refused to obtain medical treatment for the plaintiff follow-
ing the accident, the Supreme Court commented on the plaintiff’s
punitive damage claim ¢n dicta:

The appeal does not present the question as to the suffi-
ciency of the allegations to warrant submission of an issue of
punitive damages. Suffice it to say, decision of this question
depends upon the circumstances giving rise to the alleged
cause of action and not upon what occurred subsequent to the
infliction of the personal injury.

Id. at 310, 82 S.E. 2d at 109.

In the case sub judice, there is evidence that the collision oc-
curred on a two-lane paved road in a straight section between
two curves; that neither vehicle was travelling at a speed ex-
ceeding 40 m.p.h.; and that defendant’s car crossed the center line
and “side-swiped” the rear of plaintiff's truck. Considering this
and all the evidence, we are convinced that, although the
evidence could support the jury’s verdict that defendant was
negligent, it does not allow a reasonable inference of willful or
wanton negligence on defendant’s part, requiring the submission
of an issue of punitive damages to the jury. Consequently, defend-
ant’s failure to remain at the scene following the collision is not,
in and of itself, sufficient to warrant the submission of a punitive
damages issue to the jury.

In summary, although rejecting plaintiff’s argument that the
punitive damages issue should have been submitted to the jury,
we hold that the trial court erred (1) in excluding testimony and
medical bills from plaintiff's psychiatrist, and (2) in excluding
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testimony about plaintiff's physical and mental condition before
and after the accident.

DEFENDANT'S APPEAL

Defendant first argues that the trial court should not have
awarded plaintiff attorney’s fees under G.S. 6-21.1 since that
statute was intended to encourage plaintiffs with small claims to
bring their actions despite the high cost of counsel. According to
defendant, plaintiff did not regard his claim as small; the initial
claim was for $51,000.00, and the last offer of settlement was for
$14,999.00.

To defendant’s first argument, plaintiff makes three
responses: (1} G.S. 6-21.1 makes specific reference to the amount
recovered,” not the amount prayed for in the complaint; (2) the
size of plaintiff’s claim was reduced drastically when the trial
court refused to admit testimony concerning plaintiff’s
psychological damages; and (3) the trial court did not abuse its
discretion.

It is not necessary to address the specific arguments and
counterarguments on this issue. Under G.S. 6-21.1, attorney’s fees
are “taxed as a part of the court costs.” Because we are awarding
plaintiff a new trial, no “judgment for damages” has been obtain-
ed, and, consequently, no attorney’s fees shall be awarded as part
of the cost.

[5]1 Defendant next argues that “the trial court erred in taxing
an expert witness fee [of $200] for Dr. David Branch against the
defendant in that Dr. Branch’s testimony was not pursuant to a
subpoena.” Simply put, it is error for a trial court to tax an ex-
pert witness fee as part of the costs when the expert has not
testified pursuant to a subpoena. State v. Johnson, 282 N.C. 1,

2. G.S. 6-21.1 states: In any personal injury or property damage suit, or suit
against an insurance company under a policy issued by the defendant insurance
company and in which the insured or beneficiary is the plaintiff, upon a finding by
the court that there was an unwarranted refusal by the defendant insurance com-
pany to pay the claim which constitutes the basis of such suit, instituted in a court
of record, where the judgment for recovery of damages is five thousand dollars
($5,000) or less, the presiding judge may, in his discretion, allow a reasonable at-
torney fee to the duly licensed attorney representing the litigant obtaining a judg-
ment for damages in said suit, said attorney’s fee to be taxed as a part of the court
costs.
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26-28, 191 S.E. 2d 641, 659 (1972); Groves and Sons v. State, 50
N.C. App. 1, 69, 273 S.E. 2d 465, 501 (1980}, disc. rev. denied 302
N.C. 396, 279 S.E. 2d 353 (1981). A more elaborate statement is
contained in Siedlecki v. Powell, 36 N.C. App. 690, 698, 245 S.E.
2d 417, 422 (1978), in which this Court stated:

In their final argument, defendants assign error to the
trial court’s order setting an expert witness fee for plaintiff's
witness, Dr. Keller, to be taxed as part of the costs in the ac-
tion. This assignment of error has merit.

G.S. 7TA-314(a) and (d) allow the court to set an expert
witness fee. As interpreted by our Supreme Court in State v.
Johnson, 282 N.C. 1, 191 S.E. 24 641 (1972), the statute re-
quires that a witness must be under subpoena before he or
she is entitled to compensation. Under this interpretation,
the trial court had no authority to order the fee on behalf of
Dr. Keller, who admittedly did not testify in obedience to a
subpoena. Plaintiff's argument that the provisions of G.S.
7A-314(a), allowing fees for a witness “under subpoena, bound
over, or recognized” should be read in the alternative, is per-
suasive; however, we are bound by the decision of the
Supreme Court. We hold, therefore, that the order allowing
the expert witness fee must be reversed.

In summary, neither the attorney fees nor the expert witness
fee should have been awarded as part of the cost in this action.

On defendant’s appeal, we

Vacate the award of attorney’s fees and expert witness fees.
On plaintiff's cross appeal, we

Reverse and remand for a new trial.

Judge HEDRICK and Judge MARTIN (Harry C.) concur.



N.C.App.] COURT OF APPEALS 163

State v. Berkley

STATE OF NORTH CAROLINA v. REGINAL CORNELIUS BERKLEY

No. 81135C737

(Filed 2 March 1982)

1. Criminal Law § 172— error cured by verdict
Any error with respect to the greater crimes charged was rendered
harmless by the conviction of defendant of lesser included offenses absent
some showing that the verdicts of guilty as to the lesser crimes were affected
thereby.

2. Robbery § 4.2— common law robbery —sufficiency of evidence
The evidence was sufficient to permit the jury to infer that defendant
parted with $25 because of fear for his life and safety and to support the con-
viction of defendant for common law robbery.

3. Crime Against Nature § 3— second-degree sexual offense—sufficiency of
evidence
The evidence was sufficient to support defendant’s conviction of second-
degree sexual offense where the victim testified that defendant kidnapped and
threatened to kill him, that a knife and shotgun were in defendant’s car, that
he ran away at one point but the defendant caught him, and that he permitted
defendant to perform oral sex on him because of fear for his life.

4. Crime Against Nature § 2— indictment for first-degree sexual offense
An indictment was sufficient under G.S. 15-144.2(a) to charge first-degree
sexual offense although it failed to allege any of the particular elements that
distinguish first-degree and second-degree sexual offense.

5. Crime Against Nature § 1; Rape and Allied Offenses § 2— second-degree sex-
ual offense —sufficiency of force
The threat of serious bodily harm which reasonably induces fear thereof
constitutes sufficient force for a second-degree sexual offense under G.S.
14-27.5(a)(1), and the trial court did not err in instructing that the threat of
force, as well as force itself, would be sufficient to satisfy the “by force” ele-
ment of second-degree sexual offense.

6. Crime Against Nature § 4— second-degree sexual offense —misstatement of
law —harmless error
Although the trial court in a prosecution for second-degree sexual offense
may have misstated the law by referring to threats “to perform any other
forceable act” upon the victim, such error was harmless where the evidence
tended to show that if the sexual act was committed in response to any threat,
it was in response to defendant’s threats, accompanied by the display of cer-
tain deadly weapons, to kill or maim the victim, and there was no evidence of
other types of threats.
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7. Crime Against Nature § 4— sexual offenses —submission of crime against
nature as lesser included offense —error cured by verdict

Any error in the trial court’s submission of crime against nature as a
lesser included offense of first and second-degree sexual offense was not prej-
udicial to defendant where the jury convicted defendant of second-degree sex-
ual offense.

8. Criminal Law § 126 — instruction on unanimity of verdict

The trial court’s instruction that the jury’s verdict “must be unanimous,
that is agreed to by all twelve of you” was sufficient without a further instrue-
tion that no juror need submit to the will of the others.

9. Criminal Law § 126.3— impeachment of verdict by juror —denial of funds to
depose juror
The trial court did not err in the denial of defendant’s motion for ap-
propriate relief on the ground that one juror had informed defense counsel
that she had understood the jury instructions to require her to conform her
vote to that of the majority and defendant’s motion for funds to employ a
reporter for the purpose of deposing such juror since evidence will not be
received from jurors for the purpose of impeaching their verdict after the ver-
dict has been received by the court and the jurors have been discharged.

APPEAL by defendant from Tillery, Judge. Judgments
entered 11 March 1981 in Superior Court, COLUMBUS County.
Heard in the Court of Appeals 5 January 1982.

Defendant was indicted for kidnapping, sexual offense, and
armed robbery. According to the testimony of the victim, Robert
Simms Memory, defendant stopped Memory at about 8:30 p.m. on
27 December 1980 by flashing his car lights at him. Defendant
said he wanted to talk, and Memory let defendant get in his car.
Defendant then stated that he was kidnapping Memory and
threatened to kill him. Defendant told Memory he had a gun in
the back of his pants. The two got into defendant’s car. There was
a knife on the dashboard and a shotgun in the back seat. Defend-
ant stopped for gas and told Memory that he would kill him if he
made a move. Defendant then drove to a field and parked there
for about 2Y2 hours. At one point Memory ran away, but defend-
ant caught him and took him back to the car. Defendant perform-
ed fellatio upon Memory. Memory refused to do the same to
defendant, but he told defendant he would meet him the next day;
and he gave defendant his father’s name, address, and telephone
number. Defendant took $25 from Memory’s wallet “for insurance
that [Memory] would show up the next day,” and he drove
Memory back to his car. Memory told his parents what had hap-
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pened, and they contacted the police. Defendant called to arrange
a meeting the next day, and the police apprehended him.

Defendant testifed that Memory stopped him by flashing his
car lights, and that Memory stated that he was having problems
and wanted to talk. Memory “said that he was looking for some
guy that was a homosexual” and defendant suggested that they
ride around for awhile. They got in defendant’s car, and defend-
ant drove while Memory talked about sex. Defendant pulled off
the road “to use the bathroom,” and Memory ran away. Defend-
ant caught up with him, and Memory said that he had run “to see
if [defendant] really cared enough about him to run him down.”
They returned to the car, and Memory suggested that they have
oral sex. Defendant performed fellatio on Memory with Memory’s
permission. Memory started to do the same to defendant, but he
stopped and said “we would wait until tomorrow.” Defendant
returned Memory to his car and asked to borrow some money.
Memory gave him $25 and his name, address, and telephone
number. Defendant testified that Memory did not seem agitated
or frightened when they parted.

The jury acquitted of kidnapping but convicted of second-
degree sexual offense and common law robbery. From a judgment
of imprisonment, defendant appeals.

Attorney General Edmisten, by Assistant Attorney General
Thomas B. Wood, for the State.

T. Craig Wright for defendant appellant.

WHICHARD, Judge.

By his first and second assignments of error, defendant
argues the court erred in refusing to dismiss all charges at the
close of the State’s evidence and the close of all the evidence.
Only the ruling made at the close of all evidence is subject to
review. State v. Hough, 299 N.C. 245, 262 S.E. 2d 268 (1980).

[1] As to armed robbery and first-degree sexual offense, defend-
ant was acquitted of these crimes. He was convicted of the lesser
crimes of common law robbery and second-degree sexual offense;
and these convictions render harmless any error with respect to
the greater crimes, absent some showing that the verdicts of guil-
ty as to the lesser crimes were affected thereby. State v. Casper,
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256 N.C. 99, 122 S.E. 2d 805 (1961), cert. denied, 376 U.S. 927, 11
L.Ed. 2d 622, 84 S.Ct. 691 (1964); State v. DeMas, 227 N.C. 657, 44
S.E. 2d 218 (1947); State v. Wynn, 25 N.C. App. 625, 214 S.E. 2d
274, cert. demied, 288 N.C. 252, 217 S.E. 2d 677 (1975); State v.
Sallie, 13 N.C. App. 499, 186 S.E. 2d 667, cert. denied, 281 N.C.
316, 188 S.E. 2d 900 (1972); State v. Keyes, 8 N.C. App. 677, 175
S.E. 2d 357, cert. denied, 277 N.C. 116 (1970). No such showing has
been made.

[21 As to common law robbery, defendant contends the evidence
is insufficient because it failed to establish that he subjected
Memory to threats of harm if Memory did not part with his
money. He relies on his testimony and Memory’s testimony that
defendant said he took the money “for insurance that [Memory]
would show up the next day” to prove that (1) he did not threaten
or intend to harm Memory if Memory refused to part with the
money, and (2) Memory did not part with the money as a result of
his threats or from fear of harm.

Memory’s testimony, however, indicated that he feared for
his life and safety throughout the incident with defendant.
Memory testified that defendant left him with two dollars, but
that “he could have had it if he had wanted to.” The entirety of
Memory’s testimony clearly permitted the inference that he
parted with the $25 because of fear for his life and safety. “Intent
must . . . be determined from all the facts and circumstances. Ab-
sent direct evidence, specific intent is ‘ordinarily to be proved by
facts and circumstances from which it may be inferred and . . .
the jury may consider the acts and conduct of the defendant and
the general circumstances existing at the time . . . .)” State v.
Whitaker, 55 N.C. App. 666, 286 S.E. 2d 640, 641-42 (1982). The
acts and conduct of defendant, considered in light of the general
circumstances existing at the time, permitted.the jury to infer
that defendant took money from Memory “against his will, by . . .
putting him in fear.” State v. Moore, 279 N.C. 455, 457, 183 S.E.
2d 546, 547 (1971). The evidence thus was sufficient to sustain the
conviction for common law robbery. v

[3] As to second-degree sexual offense, the evidence is sufficient
to sustain the conviction. Defendant argues there is no evidence
as to the use of force, a necessary element of the offense; but the
evidence refutes his contention. Memory testified that defendant
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kidnapped and threatened to kill him, that a knife and a shotgun
were in defendant’s car, and that he ran away at one point but
the defendant caught him. Memory further testified:

And he took me back to the car. He had hold of both my
arms, and walked me back to the car. I was still scared. We
got in the car, and I looked at him, and he looked at me. I
told him that if he wouldn’t kill me that I would do anything
he wanted me to do. He started kissing me and I scrunched
away. And then he kept on. After I had just went ahead and
let him do what he wanted to. . . .

I never consented to the oral sex where I told him to go
ahead and do what he had to do, to let me live. I did not want
him to perform the act on me. The gun and knife were in the
same position at all times.

This evidence, in the light most favorable to the State, is suffi-
cient to show that the sexual act was committed by force and
against Memory’s will. See State v. Carter, 265 N.C. 626, 144 S.E.
2d 826 (1965); State v. Thompson, 227 N.C. 19, 40 S.E. 2d 620
(1946). Defendant’s first two assignments of error are overruled.

[4] In his third assignment of error, defendant argues that the
sexual offense indictment charged only second-degree sexual of-
fense and the trial court therefore erred in instructing as to first-
degree sexual offense and submitting this as a possible verdict.
The indictment fails to allege any of the particular elements that
distinguish first-degree and second-degree sexual offense. See
G.S. 14-27.4 and .5. G.S. 15-144.2(a) (Cum. Supp. 1981), however,
authorizes, for sexual offense, an abbreviated form of indictment
which omits allegations of these elements. See generally State .
Lowe, 295 N.C. 596, 247 S.E. 2d 878 (1978) (upholding the constitu-
tionality of G.S. 15-144.1, which authorizes an abbreviated form of
indictment for rape). The indictment here sufficiently complied
with G.S. 15-144.2.

The error assigned relates to the greater crime of first-
degree sexual offense; and the jury acquitted defendant of that
crime, convicting of the lesser crime of second-degree sexual
offense. Any error with respect to submitting the question of de-
fendant’s guilt of the more serious crime is thus harmless. State
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v. Casper, supra; State v. DeMai, supra; State v. Wynn, supra;
State v. Sallie, supra; State v. Keyes, supra. Defendant has not
shown that his conviection was affected by consideration of his
possible guilt of the more serious ecrime.

[5] Defendant’s fourth assignment of error relates to the court’s
explanation of the element“by force” in the instructions on first-
degree sexual offense. Although defendant was acquitted of first-
degree sexual offense, this alleged error cannot be summarily
disregarded as harmless, because the court referred to its instrue-
tions on first-degree sexual offense in defining second-degree sex-
ual offense, the crime of which defendant was convicted.

Specifically, defendant argues the court erred by impliedly
instructing that the threat of force, a well as force itself, would be
sufficient to satisfy this element. Engaging in a sexual act with
another person “by force and against the will of the other person”
constitutes second-degree sexual offense. G.S. 14-27.5(a)(1). The
element “by force” has long been a part of the law of rape in this
State. We thus look to the interpretation of this element in rape
cases for guidance. In State v. Roberts, 293 N.C. 1, 13, 235 S.E. 2d
203, 211 (1977), we find the following:

The force necessary to meet the latter requirement, as ex-
plained on numerous occasions by this Court, need not be
physical force but may take the form of fear, fright or coer-
cion. State v. Hines, 286 N.C. 377, 211 S.E. 2d 201 (1975);
State v. Primes, 275 N.C. 61, 165 S.E. 2d 225 (1969). The mere
threat of serious bodily harm which reasonably induces fear
thereof constitutes the requisite force. State v. Burns, 287
N.C. 102, 214 S.E. 2d 56 (1975); State v. Henderson, 285 N.C.
1, 203 S.E. 2d 10 (1974).

Accord, State v. Burns, 287 N.C. 102, 214 S.E. 2d 56, cert. denied,
423 U.S. 933, 96 S.Ct. 288, 46 L.Ed. 2d 264 (1975), and cases cited.
We hold that the threat of serious bodily harm which reasonably
induces fear thereof likewise constitutes sufficient force for a
second-degree sexual offense under G.S. 14-27.5(a)(1). The instrue-
tion challenged is thus without error.

[6] After explaining the elements of first-degree sexual offense
and giving a mandate thereon, the court instructed the jury as
follows:
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Now, if you do not find him guilty of first-degree sexual
offense, you must consider whether he is guilty of a second-
degree sexual offense.

And second-degree sexual offense differs from first-
degree in that it is not necessary for the State to prove
beyond a reasonable doubt that the defendant employed or
displayed a dangerous or deadly weapon or an article which
Simms Memory reasonably believed was a dangerous or
deadly weapon.

So, I charge you that if you reach that possible choice of
verdicts, and if you find, beyond a reasonable doubt, that . . .
Reginal Berkley engaged in fellatio with Simms Memory; and
that he did so by threatening his life, or by otherwise
threatening to maim him, or to perform any other foreible act
upon him, and that this was sufficient to overcome any
resistance which Simms Memory might have made; and that
Simms Memory did not consent, and that it was against [his]
will, it would be your duty to return a verdict of second-
degree sexual offense.

If you do not so find or have a reasonable doubt, give
him the benefit of that doubt and do not find him guilty of
that charge.

Defendant’s fifth and sixth assignments of error relate to these
instructions. Defendant argues the explanation of second-degree
sexual offense is inadequate and confusing and that the court
misstated the element of force in the mandate as to second-degree
sexual offense. We reject these arguments. The court carefully
enumerated the elements of first-degree sexual offense and then
explained that second-degree sexual offense differs in the omis-
sion of one designated element. In this, we find no error.

It is a wellrecognized rule of law that the trial judge’s
charge must be construed contextually as a whole, and when,
so construed, it presents the law of the case in such a manner
as to leave no reasonable cause to believe the jury was mis-
led or misinformed, an exception thereto will not be sustain-
ed. 7 N.C. Index 2d, Trial § 33.

State v. Henderson, 285 N.C. 1, 19, 203 S.E. 2d 10, 22 (1974), death
sentence vacated, 428 U.S. 902, 49 L.Ed. 2d 1205, 96 S.Ct. 3202
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(1976). We find no reasonable cause to believe the jury was misled
or misinformed as to the elements of second-degree sexual of-
fense, and we find no prejudicial error in the mandate as to that
offense. The court may have misstated the law by referring to
threats “to perform any other forcible act upon [Memoryl]” A
threat of “any” forcible act will not necessarily suffice. See
generally 75 C.J.8., Rape § 15 (1952). We nevertheless find no
prejudicial error in light of the evidence in this case, which tends
to show that if the sexual act was committed in response to any
threat, it was in response to defendant’s threats, accompanied by
the display of certain deadly weapons, to kill or maim Memory.
We have held, supra, that threats of serious bodily harm which
reasonably induce fear thereof constitute sufficient force for
second-degree sexual offense. We conclude that, since there was
no evidence of other types of threats, the reference to other types
of threats could not have been prejudicial. Cf. State v. Johnson,
28 N.C. App. 166, 220 S.E. 2d 632 (1975), disc. review denied, 289
N.C. 453, 223 S.E. 2d 162 (1976). These assignments of error are
overruled.

[71 The court submitted crime against nature as a lesser includ-
ed offense of first and second-degree sexual offense. By his
seventh and eighth assignments of error, defendant argues that
crime against nature is not included within the allegations of the
sexual offense indictment, and that the trial court erred in in-
structing on and submitting it as a possible verdict. We note that
G.S. 15-144.2(a), the statute authorizing the abbreviated form of
sexual offense indictment, provides that such an indietment “will
support a verdict of guilty of a sex offense in the first degree, a
sex offense in the second degree, an attempt to commit a sex of-
fense or an assault.”

State v. Jones, 287 N.C. 84, 214 S.E. 2d 24 (1975), was a case
of homicide in which the defendant was convicted of second-
degree murder. The Supreme Court stated:

Finally, we agree with defendant’s contention that the
evidence did not require the submission of the lesser included
offense of voluntary manslaughter; however, its submission
to the jury was prejudicial to the State, not to defendant.
State v. Accor and State v. Moore, 281 N.C. 287, 188 S.E. 2d
332; State v. Rogers, 273 N.C. 208, 159 S.E. 2d 525; State v.
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Chase, 231 N.C. 589, 58 S.E. 2d 364. Even had there been
prejudice in the submission of voluntary manslaughter to the
jury, such prejudice was cured by the fact that the jury
never reached the consideration of this lesser included of-
fense.

Id. at 101, 214 S.E. 2d at 36. We conclude that any error here in
submitting crime against nature as a lesser included offense was
harmless.

Defendant’s ninth, tenth, eleventh and twelfth assignments of
error each deal with various instructions as to either armed rob-
bery or common law robbery. As indicated above, any error as to
armed robbery was harmless, because the jury acquitted defend-
ant thereof. We have examined the instructions as to common law
robbery, and we find no prejudicial error.

[8] Defendant’s thirteenth assignment of error relates to the
following instruction: “Your verdict in each of these cases,
whatever it is, must be unanimous, that is agreed to by all twelve
of you.” Defendant argues the instruction was insufficient, and
that the court should have instructed that no juror need submit
to the will of the others. Qur Supreme Court rejected a similar
argument in State v. Ward, 301 N.C. 469, 272 S.E. 2d 84 (1980).

The court wrote:

Defendant’s next argument relates to the following
charge to the jurors:

Now, the court instruects you that a verdiet is not a
verdict unless and until all twelve jurors agree
unanimously as to what your decision shall be; that is, all
twelve minds agree on a verdict of guilty or not guilty.

Defendant argues that the court should have also instructed
that individual jurors were not to surrender their own con-
victions solely in order to reach a verdict. We note, however,
that defendant requested no instructions to this effect, and
we are therefore not readily disposed to hear his complaint
now. See State v. Poole, 25 N.C. App. 715, 214 S.E. 2d 774
(1975). Furthermore, the instruction as given is in accordance
with the law of this State as set out in G.S. 15A-1235 as
follows: “Before the jury retires for deliberation, the judge
must give an instruction which informs the jury that in order
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to return a verdict, all 12 jurors must agree to a verdict of
guilty or not guilty.” [Emphasis added.] We find no error.

Id. at 478-479, 272 S.E. 2d at 90. This assignment of error is over-
ruled.

[9]1 Defendant’s last two assignments of error relate to his post-
trial motions. Sometime after the verdict was returned, defense
counsel moved for appropriate relief on grounds that one of the
jurors had contacted him the night before and informed him she
had understood the jury instructions to require her to conform
her vote to that of the majority. The motion was denied. Defense
counsel then moved for funds with which to employ a reporter for
the purpose of deposing this juror “for any future purposes for
which [the deposition] might be used . . . .” This motion also was
denied. “It is well settled in North Carolina that after a verdict
has been rendered and received by the court, and jurors have
been discharged, jurors will not be allowed to attack or over-
throw their verdict, nor will evidence from them be received for
such purpose.” State v. Cherry, 298 N.C. 86, 100, 257 S.E. 2d 551,
560 (1979), cert. denied, 446 U.S. 941, 100 S.Ct. 2165, 64 L.Ed. 2d
796 (1980); accord, State v. Hollingsworth, 263 N.C. 158, 139 S.E.
2d 235 (1964). We thus find no error in the trial court’s rulings.

No error.

Judges CLARK and BECTON concur.

STATE OF NORTH CAROLINA v. EDDIE HUDSON

No. 81265C930
(Filed 2 March 1982)

1. Homicide § 21.9— voluntary manslaughter —sufficiency of evidence

In an action in which defendant was charged with the murder of his
former wife, the evidence was sufficient to survive defendant’s motion to
dismiss and to require submission of the charge of voluntary manslaughter to
the jury where the evidence tended to show that the victim was last seen alive
by her grandechildren arguing with defendant some time after 1:00 a.m.; that
she was found dead by them around 11:00 a.m. the same day; that the victim
died from a stab wound to the chest and the knife blade was found in the
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wound; that two paper towels were found in a trash can on top of a handle
which matched the knife blade found in the vietim’s body; that laboratory
analysis showed that the blood spot had an enzyme component matching de-
fendant’s blood; that the children had neither heard nor seen anyone enter the
house during the night; that there were no signs of forcible entry; and that
defendant’s room, when he was arrested, bore blood spots that matched de-
fendant’s A-B-O grouping.

2. Constitutional Law § 30— test on blood stained towels —admissibility of

In a homicide case, admission of testimony regarding tests done on blood
stained towels was proper since defendant was aware of the existence of the
paper towels and of the lab results showing that the blood thereon could have
been defendant’s and could not have been the victim’s. Had defendant made a
timely motion concerning the towels, he could have had an independent
analysis of the blood spots on the towels; however, a period of more than six
months elapsed from the date of seizure to the date of defendant’s motion
seeking exclusion of evidence regarding tests done on the paper towels, and
more than six months had elapsed since the towels had been destroyed.

3. Criminal Law § 89.2— testimony concerning TV movie at time of crime —ad-
mission not prejudicial error
In a homicide case in which one of the victim’s grandchildren stated she
had seen defendant and the victim arguing at a time when a western movie
was on TV, it was not prejudicial error to allow an officer to testify that he
“set up an appointment with Channel 18 to view a western movie” that was
shown after the time defendant had stated he had left the victim's home.

4. Criminal Law § 75.3— statements by defendant—admissibility

Where all the evidence presented at a wvoir dire hearing on a motion to
suppress statements made by defendant to an officer indicated that the
statements were made freely and voluntarily and with the full understanding
of defendant’s rights, the trial court properly admitted the statements.

APPEAL by defendant from Allen, Judge. Judgment entered
29 January 1981 in Superior Court, MECKLENBURG County. Heard
in the Court of Appeals 9 February 1982,

Defendant was tried on a bill of indictment charging him with
the murder of Daisey Inez Harris. The jury returned a verdict of
voluntary manslaughter and defendant was sentenced to twenty
years imprisonment.

Attorney General Edmisten by Assistant Attorney General
Lisa Shepherd, for the State.

Assistant Appellate Defender Marc D. Towler, for the de-
fendant.
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MARTIN (Robert M.), Judge.

Defendant argues four assignments of error on appeal. We
have considered each assignment and conclude that the trial court
committed no error which would entitle defendant to a new trial.

[1] The defendant’s major challenge is to the sufficiency of the
evidence to survive the motion to dismiss.

Upon defendant’s motion for dismissal, the question for
the Court is whether there is substantial evidence (1) of each
essential element of the offense charged, or of a lesser of-
fense included therein, and (2) of defendant’s being the
perpetrator of such offense. If so, the motion is properly
denied. State v. Powell, 299 N.C. 95, 98, 261 S.E. 2d 114, 117
(1980).

The evidence presented by the State must be sufficient to
convince a rational trier of fact to find each element of the erime
beyond a reasonable doubt. State v. Riddle, 301 N.C. 153, 270 S.E.
2d 476 (1980); Jackson v. Virginia, 443 U.S. 307, 99 S.Ct. 2781, 61
L.Ed. 2d 560 (1979).

The evidence is to be considered in the light most
favorable to the State; the State is entitled to every
reasonable intendment and every reasonable inference to be
drawn therefrom; contradictions and discrepancies are for the
jury to resolve and do not warrant dismissal; and all of the
evidence actually admitted, whether competent or incompe-
tent, which is favorable to the State is to be considered by
the court in ruling on the motion. (Citations omitted.)

The trial court in considering such motions is concerned
only with the sufficiency of the evidence to carry the case to
the jury and not with its weight. [Citations omitted.] The trial
court’s function is to test whether a reasonable inference of
the defendant’s guilt of the crime charged may be drawn
from the evidence. (Citations omitted.)

The test of the sufficiency of the evidence to withstand
the motion is the same whether the evidence is direct, cir-
cumstantial or both. [Citation omitted.] “When the motion

. calls into question the sufficiency of circumstantial
evidence, the question for the Court is whether a reasonable
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inference of defendant’s guilt may be drawn from the eir-
cumstances. If so, it is for the jury to decide whether the
facts, taken singly or in combination, satisfy them beyond a
reasonable doubt that the defendant is actually guilty.” State
v. Rowland, supra. [Citations omitted.] In passing on the mo-
tion, evidence favorable to the State is to be considered as a
whole in order to determine its sufficiency. This is especially
true when the evidence is circumstantial since one bit of such
evidence will rarely point to a defendant’s guilt.

State v. Powell, supra at 99, 261 S.E. 2d 117-18.

State’s evidence disclosed that Daisey Harris was last seen
alive by her grandchildren sometime after 1:00 a.m. on 30
December and that she was found dead by them around 11:00 a.m.
the same day. Her body was found in the hallway of her house
which adjoined the living room. She was lying in a pool of blood,
and there was blood on the walls. Blood-like spots also were found
on the piano and piano stool in the living room. The victim had
died from a stab wound to the chest and the knife blade was
found in the wound. The medical examiner testified that she
might have been alive as late as 8:00 a.m., but that it was not
probable.

In the kitchen, one paper towel was found on a table and two
were found in a trash can on top of a handle which matched the
knife blade found in the victim’s body. The paper towels were
spotted with blood. Laboratory analysis showed that the blood
spots had an enzyme component matching defendant’s blood, and
not matching the victim’s.

Defendant previously had been married to the vietim, but
they were divorced, and were seeing each other again at the time
she was killed. On the night of the killing, defendant went to the
vietim’s house, and around midnight he indicated that he intended
to stay there. At that time he and the victim were alone in the
house. He was seen at the victim’s house between 1:15 and 1:30
a.m. when her grandchildren were left there. Sometime between
1:00 and 2:30 a.m. defendant was seen by a grandchild arguing
with the victim in front of the piano in the living room. This was
the last time the victim was seen alive. The next morning the
grandchildren were alone in the house with the victim’'s body.
Neither child had heard or seen anyone enter during the night
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and there were no signs of forcible entry. Officers conducting the
investigation of the crime found no evidence of broken windows
or forcible entry at the Harris residence.

Items found in defendant’s room when he was arrested bore
blood spots that matched defendant’s A-B-O type. Defendant had
a cut on each hand, one on the middle finger of his right hand and
one on his left thumb. The police asked defendant when he had
gotten home and what time he had left the residence of Daisey
Inez Harris. “One time he mentioned 11:00. He finally settled with
the time of 12:00 and that he had gotten home at 12:30 at the
latest.” Considering this evidence in the light most favorable to
the State, there was substantial evidence that the defendant com-
mitted the crime charged, requiring submission of the case to the

jury.

[2] The defendant’s next contention is that the court erred in de-
nying his motion to dismiss or in the alternative to exclude
evidence regarding tests done on certain paper towels. In ruling
on the motion, the trial court found as fact:

6. That during a Crime Scene Search, four paper towels
were removed from the scene containing human blood and
that this blood was analyzed and determined on analysis, to
contain a similar enzyme typing as found in defendant’s blood
following a separate analysis, an enzyme type different from
that found in the victim’s blood following analysis; that this
finding was known to defendant no later than April, 1980 and
that on each occasion that the case was called for trial from
February through March, April and May the defendant
moved for the continuance of his case, which was granted.
The basis for the request for continuance being that the de-
fendant be given additional time to prepare for trial of the
case;

7. That the paper towels were retained in the Property
Control Center of the Charlotte Police Department from
December through June, with exception of the time that they
had been removed by various authorized personnel for obser-
vation and analysis; that it is standard procedure in Property
Control for an Investigating Officer or an Officer in control of
the case to receive, after a period of ninety days, a Disposi-
tion Sheet requesting a determination as to whether the
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evidence should be retained further or might be destroyed;
that such a sheet was forwarded to Officer Howey, who
mistakenly thought that the case had been disposed of and
authorized destruction of the paper towels; that the paper
towels were destroyed on June 10th, 1980 in accordance with
Officer Howey’s authorization;

8. That upon learning that the case had not been dis-
posed of and before he knew that the towels had been
destroyed, Officer Howey went to the Property Control
Room in an effort to preserve the towels as evidence, but
learned that the destruction had already occurred;

9. That in June, 1980, after the towels had been
destroyed, the defendant moved to be permitted to have an
independent analysis done of the blood appearing on the
paper towels; that no such motion was filed from January un-
til the latter part of June and that no request had been made
by the defendant that the evidence be secured or retained
and that up to this time, all Motions for Continuance in the
case have resulted from defendant’s requests and same was
granted to provide ample time and additional time to defend-
ant to prepare his case; that specifically, on May 14, 1980, the
defendant was advised, through his counsel, during discus-
sions concerning a possible plea in the case, that the analysis
had indicated presence of blood similar to that of the defen-
dant’s, but at that time, motion [sic] was lodged concerning
the towels; that the motion concerning the blood analysis was
filed on June 16, 1980 and that the full discovery compliance
occurred on February 15, 1980.

10. That the destruction of the towels was purely in-
advertent; that no one, including the defendant, suggests that
there was any bad faith involved on the part of the officers
or the Property Control Unit, and at this date no one has any
way of knowing precisely what an independent analysis
would have shown;

11. That the blood analysis that was made of the defend-
ant’s blood confirms the accuracy of analysis to this time;

12. That defendant will have full opportunity to cross ex-
amine the expert witness, if called, by the State to challenge
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the admissibility of the evidence on other grounds, and his
rights will be fully protected in regards to confrontation;

13. That had the defendant chosen to make a timely Mo-
tion concerning the towels, there is no reason to believe or
suggestion that they could not and would not have been re-
tained; that the Motion was not timely in that a period of
more than six months has lapsed from date of seizure to date
of the filing of the motion, as well as a lapse of more than six
months from date of seizure to the time of destruction;

14. That neither Officer Howey or Officer Guerette nor
Mr. Fasnacht had any intention to deprive the defendant of
the evidence and all parties concerned acted in good faith
concerning the evidence involved in the subject of this Mo-
tion.

Defendant relies upon cases decided by the United States
Supreme Court in arguing that the court erred in denying his mo-
tion. He cites Brady v. Maryland, 373 U.S. 83, 10 L.Ed. 2d 215, 83
S.Ct. 1194 (1963) and United States v. Agurs, 427 U.S. 97, 49 L.Ed.
2d 342, 96 S.Ct. 2392 (1976) as authority for his pesition. We find
neither Brady nor Agurs applies to the case sub judice because
this is not a case of undisclosed evidence. The defense was aware
of the existence of the paper towels, of the lab results showing
that the blood thereon could have been defendant’s and could not
have been the victim's. Had the defendant acted in a timely
fashion, he could have had the independent analysis of the blood
spots. No error has been shown in the trial judge’s findings of
fact, and the conclusion of law he reached is supported by these
findings. We find no constitutional rights of defendant have been
violated.

[3] The State presented evidence through the investigating
police officer that a western movie was being shown on channel
18 between 1:00 and 2:30 a.m. the night the deceased was killed.
LaShawn Harris testified that she and her brother went to her
grandmother’s house that night after midnight. After she got
there, she and her brother started watching a western movie on
T.V. “Sometime” while they were watching T.V. she left the room
to go to the bathroom, and at that time the deceased and the
defendant were arguing. She went on from the bathroom to bed
and did not see her grandmother anymore. Defendant argues
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that the testimony regarding the movie the grandchildren were
watching was inadmissible hearsay. He argues that the name of
the movie and the time that it was shown “were obviously not
firsthand knowledge on the part of Officer Guerette.”

Officer Guerette testified that he “set up an appointment
with Channel 18 to view a western movie that was—that La-
Shawn and O.J. were observing the night that this occurred,” and
that “[tjhe name of the movie was ‘The Last Command’; it had
been shown between 1 o’clock and 2:30, on the night of the 30th of
December, 1979.” There is no indication in the record that Officer
Guerette did not know these facts from firsthand observation.
Conceding arguendo that the challenged evidence was hearsay
and therefore inadmissible, defendant has failed to show its ad-
mission was reversible error. Teresa Harris testified that she
took her children to spend the night with the deceased on the
night of the killing, and that the defendant opened the door to let
the children in the house, “[t]hat was between 1:15 and 1:30.”
Thus, there was another unchallenged evidence which tended to
place defendant at the victim’s home after 10:30, the time he had
told police he left there, and nearer to the time she was killed. At
most, the challenged evidence was cumulative, supporting the
other evidence that defendant was at the scene at the time of the
killing and not a major element of proof. No prejudicial error was
committed in admission of the challenged testimony.

[4] Officer Guerette arrested the defendant at his motel room
the day after the murder and read him his Miranda rights. He
asked the defendant, “Do you understand each and every one of
these rights?” The defendant indicated that he did. Guerette also
asked him, “Do you understand that when you start talking to
me, you can stop talking with me at any time?” Defendant in-
dicated “yes.” Guerette then asked the defendant two questions,
the responses to which the defendant argues should have been
suppressed because the State allegedly failed to show that he had
waived his Miranda rights. A defendant may waive his Miranda
rights, provided the waiver is made voluntarily, knowingly and in-
telligently. Miranda v. Arizona, 384 U.S. 436, 16 L.Ed. 2d 694, 86
S.Ct. 1602 (1966). Neither a specific written nor oral waiver is
necessary, the question is not one of form, but rather whether the
defendant in fact knowingly and voluntarily waived the right
delineated in the Miranda case. North Carolina v. Butler, 441 U.S.
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369, 60 L.Ed. 2d 286, 99 S.Ct. 1755 (1979). In the present case, all
the evidence presented at the voir dire hearing on the motion to
suppress showed that the defendant’s statements to the officer
were made freely and voluntarily and with the full understanding
of his rights. The trial court properly admitted the statements
made by the defendant following his arrest.

In the trial we find no prejudicial error.
No error.

Judges WEBB and WELLS concur.

PAUL MACK BAUGH v. JAMES C. WOODARD, SECRETARY OF THE NORTH
CAROLINA DEPARTMENT OF CORRECTION

No. 8110SC558
(Filed 2 March 1982)

1. Rules of Civil Procedure § 56— questions of law —summary judgment
Summary judgment was proper where only questions of law were
presented for determination by the court.

2. Convicts and Prisoners § 2— prisoner receiving mental health treatment —ac-
cess to mental health records
The legislature did not intend that prison-operated mental health facilities
be included within the meaning of “treatment facility” as defined in G.S.
122-36(g) so as to give a prisoner undergoing mental health care in prison a
right of access to his mental health records pursuant to G.S. 122-55.2. Rather,
the rights and privileges of mental health patients who are in the custody of
the Department of Corrections are determined by the rules and regulations
adopted by the Department pursuant to G.S. 143B-261.1.

3. Convicts and Prisoners § 2— inspection of mental health records —no common
law right

A prisoner does not have a common law right to inspect his mental health
records.

4. Convicts and Prisoners § 2— denial of access to prison mental health records —
no violation of equal protection

Prisoners receiving mental health treatment who are transferred pur-

suant to G.S. 122-85 to treatment facilities operated by the Department of

Human Resources are not entitled to have their mental health records provid-

ed to their attorneys pursuant to G.S. 122-36(g) and G.S. 122-565.2; rather, they
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are subject to an administrative rule adopted pursuant to G.S. 143B-261.1
which does not extend to prisoners or their attorneys the right to see the
prisoners’ mental health records. Therefore, the equal protection rights of a
prisoner receiving mental health treatment in prison were not violated by the
denial to his attorney of access to his mental health records since there was no
disparity concerning the mental health records of prisoners receiving treat-
ment in prison and those receiving treatment in a Department of Human
Resources facility.

5. Constitutional Law § 78; Convicts and Prisoners § 2— denial of prisoner access
to mental health records—no cruel and unusual punishment

The denial to a prisoner of access to his mental health records does not
subject him to cruel and unusual punishment.

APPEAL by plaintiff from Preston, Judge. Order entered 3
March 1981 in Superior Court, WAKE County. Heard in the Court
of Appeals on 2 February 1982.

This appeal arises from a civil class action wherein plaintiff,
an inmate of the Goldsboro Unit of the North Carolina Depart-
ment of Correction and suing in behalf of himself and all prisoners
and former prisoners, seeks an injunction requiring defendant to
provide each prisoner who has undergone psychiatric or psycho-
logical treatment while in prison with direct access to the psychi-
atric or psychological records generated by such treatment.
Defendant, after filing an answer to plaintiff’'s complaint, moved
pursuant to Rule 12(b)(6) to dismiss the complaint. In a hearing on
such motion, the court, “out of an abundance of caution and recog-
nizing the status of plaintiff as a prisoner[,] allowed the parties to
present live testimony.” “Upon considering all the competent
evidencel,] the briefs and arguments of counsel for both parties,”
the court entered extensive findings of fact and made extensive
conclusions of law, and ordered that plaintiff's complaint “be
dismissed with prejudice.” From such order, plaintiff appealed.

Smith, Patterson, Follin, Curtis, James & Harkavy, by Nor-
man B. Smith, for plaintyff appellant.

Attorney General Rufus L. Edmisten, by Assistant Attorney
General James Peeler Smith, for defendant appellee.
HEDRICK, Judge.

[1] “A Rule 12(bX8) motion to dismiss for failure to state a claim
is indeed converted to a Rule 56 motion for summary judgment
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when matters outside the pleadings are presented to and not ex-
cluded by the court.” Stanback v. Stanback, 297 N.C. 181, 205, 254
S.E. 2d 611, 627 (1979); G.S. § 1A-1, Rule 12(b). In the present case,
the court considered live testimony, and, hence, its ruling must be
reviewed as if it were a ruling on a motion for summary judg-
ment. See Roach v. City of Lenoir, 44 N.C. App. 608, 261 S.E. 2d
299 (1980). “Summary judgment may be granted . . . where only a
question of law . . . is in controversy. . . .” Calhoun v. Calhoun,
18 N.C. App. 429, 432, 197 S.E. 2d 83, 85 (1973). In the present
case, plaintiff presents three different legal theories to support
his claim for direct access to his mental health records. In two of
these theories, i.e., that he has a statutory right and a common
law right to direct access, purely legal questions are presented.
His third theory rests on three constitutional arguments in favor
of direct access; in these arguments, plaintiff contends that a
regulation made by defendant which restricts access to mental
health records is unconstitutional. Since the general rule is that
the constitutionality of a statute is to be determined from merely
an examination of the statute itself and of only those matters of
which the court may take judicial notice, State ex rel. Maxwell v.
Kent-Coffey Manufacturing Co., 204 N.C. 365, 168 S.E. 397 (1933),
aff'd per curiam, 291 U.S. 642, 78 L.Ed. 1040, 54 S.Ct. 437 (1934),
plaintiff's constitutional arguments present a question of law and
are properly susceptible to summary judgment. Since this cause
revolves only around questions of law, plaintiff’s assignment of er-
ror directed to the admission of certain testimony pertaining to a
constitutional issue is irrelevant to this appeal. Further, it should
be noted in this review of the court’s entry of summary judg-
ment, that findings of fact and conclusions of law made by a trial
judge in his determination on a motion for summary judgment are
disregarded on appeal. Stone v. Conder, 46 N.C. App. 190, 264
S.E. 2d 760 (1980). Hence plaintiff's assignment of error directed
to certain findings of fact made by the trial judge are irrelevant
to this appeal.

[2] Plaintiff’s first theory is that he is entitled to have access to
his mental health records by the language of G.S. § 122-55.2,
which prescribes the rights of patients in “treatment facilities,”
and states,

that no restriction may be placed upon the right of any pa-
tient to communicate with an attorney of the patient’s choice,
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to have the attorney visit with him and, with the consent of
the patient, to have the attorney provided with copies of all
pertinent records and information relating to the patient.

Plaintiff argues that he is covered by G.S. § 122-55.2 in that he is
a patient in a treatment facility as defined by G.S. § 122-36(g),
which states that

“[tlreatment facility” shall mean any hospital or institution
operated by the State of North Carolina and designated for
the admission of any person in need of care and treatment
due to mental illness. .

Assuming arguendo that even non-prisoner “treatment facili-
ty” patients may require disclosure to them of their mental health
records absent a court order compelling such disclosure, but see
G.S. § 122-8.1(a), the legislature could not have contemplated that
prison-operated mental health facilities be included within the
meaning of “treatment facility” as defined in G.S. § 122-36(g). If
they were so included, then prisoners undergoing mental health
care in prison would be entitled, by virtue of G.S. § 122-55.2 and
their mere status as mental health patients, to a whole panoply of
rights and privileges not afforded to ordinary prisoners not
receiving mental health treatment. For instance, G.S. § 122-55.2
(b)(5), (d) would afford a prisoner undergoing mental health treat-
ment with the right, subject to restriction only upon a detailed
written statement of the reasons for such restriction, to “[kjeep
and use his own clothing and personal possessions”; hence, such
prisoner could keep and use more than two sets of personal
clothing, shoes with heels of more than one and a half inches in
height, and radios worth more than fifty dollars apiece. Ordinary
prisoners, on the other hand, generally are limited to no more
than two sets of personal clothing, 5 N.C.A.C. 2F .0502(b)(2), (3),
(4); are never permitted to have shoes with heel heights of more
than one and a half inches, 5 N.C.A.C. 2F .0502(a)(1), (b)1); and are
never permitted to have radios worth more than fifty dollars
apiece, 5 N.C.A.C. 2F .0503(6). The legislature could not have in-
tended such a disparity between those prisoners receiving mental
health care and those who were not. In construing a statute,
“[t]he General Assembly is presumed to have acted in accord with
reason and common sense and not to have intended an unjust or
absurd result.” Grissom v. North Carolina Department of
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Revenue, 28 N.C. App. 277, 280, 220 S.E. 2d 872, 875, disc. rev.
denied, 289 N.C. 613, 223 S.E. 2d 391 (1976). Hence, prisoners
receiving mental health care are not covered by G.S. §§ 122-36(g),
-55.2; the statute applies only to mental health patients who are
not imprisoned with the Department of Corrections. As to mental
health patients who are in the custody of the Department of Cor-
rections, their rights and privileges are determined by the rules
and regulations adopted by the Department of Corrections pur-
suant to G.S. § 143B-261.1. Plaintiff’s statutory theory is therefore
without merit.

[3] Plaintiff also advances the theory that “prisoners have a
common law right to inspect their psychiatric records.” The com-
mon law rule, however, is that prison records of inmates are
confidential and are not subject to inspection by the inmate con-
cerned. Goble v. Bounds, 281 N.C. 307, 188 S.E. 2d 347 (1972); see
also Paine v. Baker, 595 F. 2d 197 (4th Cir.), cert. denied, 444 U.S.
925, 62 L.Ed. 2d 181, 100 S.Ct. 263 (1979). Although there are ex-
ceptions to the common law prohibition of disclosure, see, e.g., 5
N.C.A.C. 2D .0601(b) (permitting disclosure to an inmate’s at-
torney of medical records, except for psychiatric or psychological
evaluations), the rule in Goble remains as a refutation of any
argument that there is a common law right to inspect any prison
records, including prison psychiatric and psychological records.
This “common law” theory is without merit.

[4] Plaintiff next argues that disallowing him direct access to his
mental health records denies him equal protection of the law in
that prisoners receiving mental health treatment who are
transferred pursuant to G.S. § 122-85 to treatment facilities
operated by the Department of Human Resources for their treat-
ment would be entitled, by G.S. §§ 122-36(g), -55.2(d), to have their
attorney provided with their mental health records, whereas
those prisoners who remained in the Department of Corrections
for mental health treatment would not be so entitled. Plaintiff
argues that this disparity in treatment is arbitrary and un-
constitutional.

Plaintiff posits a disparity in treatment between those
prisoners receiving mental health care in a Department of Human
Resources facility and those prisoners who remain in prison for
such care. Such a disparity, however, would exist only if the
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former group of prisoners were covered by G.S. §§ 122-36(g), -55.2.
Such prisoners, having been actually transferred to a DHR-
operated “treatment facility” would arguably be subject to G.S.
§§ 122-36(g), -565.2, and would thereby be arguably entitled to have
their attorneys provided with their mental health records.
Because of their status as prisoners, however, they are also
arguably subject to any regulations made by the Department of
Corrections pursuant to G.S. § 143B-261.1, which states that “[t]he
Department of Correction shall adopt rules and regulations
related to the conduct, supervision, rights and privileges of per-
sons in its custody or under its supervision’; one such regulation
is 5 N.C.A.C. 2D .0601(b), which does not extend to prisoners or
their attorneys the right to see their mental health records.

The question, therefore, is which of two arguably conflicting
rules apply to prisoners receiving mental health care in a DHR-
operated facility. When a statute is reasonably susceptible of two
constructions, one of which will raise a serious constitutional
question and the other will avoid such question, the court must
adopt the construction which avoids the constitutional question.
In re Arthur, 291 N.C. 640, 231 S.E. 2d 614 (1977). Since a dispari-
ty raising a constitutional question exists only if G.S. §§ 122-36(g),
-55.2 apply to prisoners receiving care in DHR-operated facilities,
the proper construction of those statutes is to restrict their ap-
plicability to non-prisoner mental health patients. With respect to
those prisoners receiving care in DHR-operated facilities, G.S.
§ 143B-261.1 and 5 N.C.A.C. 2D .0601(b) apply, as they do to those
prisoners who remain in prison for their mental health care.
Hence, plaintiff’'s alleged disparity disappears in that no prisoners
are allowed access to their mental health records, and plaintiff’s
equal protection argument must fail.

Plaintiff next argues that denying him the right to inspect
his mental health records deprives him of a property right
without affording him procedural due process. “At the threshold
of any procedural due process claim is the question of whether
the complainant has a liberty or property interest, determinable
with reference to state law, that is protectible under the due pro-
cess guaranty.” Maines v. City of Greensboro, 300 N.C. 126, 134,
265 S.E. 2d 155, 160 (1980). “To have a property interest in a
benefit, a person clearly must have more than an abstract need or
desire for it. He must have more than a unilateral expectation of
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it. He must, instead, have a legitimate claim of entitlement to it.”
Board of Regents of State Colleges v. Roth, 408 U.S. 564, 577, 33
L.Ed. 2d 548, 561, 92 S.Ct. 2701, 2709 (1972). As discussed above,
there are no statutory or common law rules which would secure
to a prisoner a property right in the mental health records
generated while he is in prison; plaintiff, therefore, has no more
than a unilateral desire for access to his prison mental health
records. He has no legitimate claim of entitlement protected by
procedural due process. His *“due process” theory is without
merit.

[5] Finally, plaintiff advances the theory that denying him direct
access to his mental health records “constitutes cruel and unusual
punishment” in violation of the Eighth Amendment. Penal
measures violate the Eighth Amendment if they “are incompati-
ble with ‘the evolving standards of decency that mark the prog-
ress of a maturing society,” . . . or . . . ‘involve the unnecessary
and wanton infliction of pain.” Estelle v. Gamble, 429 U.S. 97,
102-03, 50 L.Ed. 2d 251, 259, 97 S.Ct. 285, 290 (1976). The penal
measure at issue in the present case is the withholding from
prisoners direct access to their prison mental health records.
Failure to provide such access, particularly in light of the defend-
ant’s interest in maintaining the confidentiality of the records so
as to preclude the possibility of prisoner retaliation against, e.g.,
any inmates who may have provided defendant with information
about a prisoner’s behavior, can hardly be said to offend “evolv-
ing standards of decency.” Similarly, the mere withholding of
direct access from prisoners can hardly result in the infliction
upon the prisoner of any pain, much less “unnecessary and wan-
ton pain.” Plaintiff's “cruel and unusual punishment” theory is
therefore without merit.

Having concluded that all of plaintiff's legal theories are
unavailing, we hold that defendant was entitled to judgment as a
matter of law and that the entry of what amounts to a summary
judgment against defendant must be

Affirmed.

Judges HILL and BECTON concur.
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IN RE: ELECTION OF CLEVELAND COUNTY COMMISSIONERS: PROTEST
OF BOBBY CRAWFORD

No. 8127SC580
(Filed 2 March 1982)

1. Elections § 10— contested election —space between names on ballots —viola-
tion net requiring new election
In an action in which petitioner argued that the 4 November 1980 election
for Cleveland County Commissioners should be nullified and that a new elec-
tion should be held on the grounds that the 4 November ballots did not leave
sufficient space between the names of candidates printed on such ballot, pur-
suant to G.S. § 163-140(a), the State Board of Elections properly ruled that a
new election was not required. The statute violated did not expressly condi-
tion the validity of an election on compliance with the statute’s terms; hence, a
violation of the “sufficient ballot space” section would not vitiate an election
unless the violation altered the outcome of the election, and the Board found
as fact that the violation did not alter the election’s outcome.

2. Elections § 8.1— contested election—burden of proof for unsuccessful can-
didate
Since petitioner, who contested an election for county commissioners, was
an unsuccessful candidate, he had the burden of showing that the irregularities
in the election affected the results. Possible complications in getting voters to
disclose for whom they would have voted had there been no election ir-
regularities, does not indicate all statutory violations should per se render an
election invalid.

3. Elections § 10— failure to count ballots marked improperly —proper

Under G.S. § 163-170(1), the State Board of Elections properly ruled that
ballots cast in a 1980 election in which the voter marked the straight
Democratic circle and also wrote in some, but less than the required three,
names for the office of county commissioner, should not be counted for any of
the candidates whose names were printed on the ballot or for the candidate or
candidates written in.

APPEAL by petitioner from Cornelius, Judge. Judgment
entered 25 March 1981 in Superior Court, CLEVELAND County.
Heard in the Court of Appeals on 4 February 1982.

This appeal arises from a decision of Superior Court affirm-
ing an order of the State Board of Elections.

Petitioner was a write-in candidate in the 4 November 1980
election for the position of Cleveland County Commissioner.
Displeased with the conduct and results of that election, peti-
tioner filed an “official protest” with the Cleveland County Board
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of Elections. Upon rejection by the Cleveland County Board of his
plea for relief, petitioner appealed to the State Board of Elections
for a de novo hearing. The State Board conducted a hearing at
which it heard evidence, and thereafter made detailed findings of
fact and conclusions of law and ordered that all hand-counted and
certain machine-counted ballots cast in the 4 November election
for County Commissioner be recounted and that the Cleveland
County Board of Elections, upon completion of the recount, certify
the results of the election as reflected by the reexamination and
recount. The State Board also concluded that a new election for
the offices of Cleveland County Commissioners was not justified.
Petitioner, after the votes were recounted, still lacked sufficient
votes to gain election to the position of Cleveland County Com-
missioner. He then petitioned the Superior Court for judicial
review of the order by the respondent State Board of Elections.
The Superior Court “fully reviewed, examined and considered the
administrative decision of the respondent ... and the record
upon which said administrative decision rest[ed],” and concluded
that

[t]he Findings of Fact and Order of the respondent [t]herein
are supported by competent, material, and substantial
evidence in view of the entire record as submitted, and the
substantial rights of the petitioners have not otherwise been
prejudiced; that said Order is in compliance with applicable
constitutional provisions and is within the statutory authori-
ty or jurisdiction of the respondent; that said Order was
entered pursuant to law and lawful procedure, is neither ar-
bitrary nor capricious, and upon the entire Record the Order
[t]herein judicially reviewed should be affirmed.

Petitioner appealed to this Court.

Guller and Bridges, by Jeffrey M. Guller and Thomas B.
Kakassy, for petitioner appellant.

Attorney General Rufus L. Edmisten, by Deputy Attorney
General James Wallace, Jr., for respondent appellee.
HEDRICK, Judge.

The State Board of Elections, the decision of which is the
basis of this appeal, is an “agency” as defined in G.S. § 150A-2(1).
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When a petition for judicial review of an agency decision is filed
pursuant to G.S. 150A-45, the judge of superior court may affirm,
remand, reverse, or modify the agency decision. G.S. § 150A-51.
“If the court reversed or modifies the decision of the agency, the
judge shall set out in writing, which writing shall become a part
of the record, the reasons for such reversal or modification.” G.S.
§ 150A-51. “Any party to the review proceedings . .. may ap-
peal to the appellate division from the final judgment of the
superior court under rules of procedure applicable to other civil
cases.” G.S. 150A-52,

While the record in the present case contains exceptions and
assignments of error relating to the findings and conclusions and
order of the State Board of Elections, there are no exceptions or
assignments of error to the “final judgment” of the Superior
Court affirming the decision of the State Board.

Rule 10(a) of the Rules of Appellate Procedure “provides in
part that ‘the scope of review on appeal is confined to a considera-
tion of those exceptions set out and made the basis of
assignments in the record.”” Swygert v. Swygert, 46 N.C. App.
173, 180, 264 S.E. 2d 902, 907 (1980). Since the record in the pres-
ent case contains no exceptions or assignments of error, no ques-
tion is presented to this Court for review, Caudle v. Ray, 50 N.C.
App. 641, 274 S.E. 2d 880 (1981), other than such questions as the
regularity of the judgment, if those questions are properly raised
in the brief. State v. McMorris, 290 N.C. 286, 225 S.E. 2d 553
(1976). Petitioner has not raised in his brief the question of the
judgment’s regularity; nevertheless, a recitation in the judgment
negated each of the possible grounds provided in G.S. § 150A-51
for reversal of an agency decision, and, hence, the form of the
judgment affirming the State Board’s order was entirely proper.

We will also proceed to review those and only those
arguments advanced in petitioner’s brief which were ruled upon
by the State Board.

[1] First, petitioner argues that the 4 November 1980 election
for county commissioners should be nullified and that a new elec-
tion should be held on the grounds that the 4 November ballots
did not leave sufficient space beneath the names of candidates
printed on such ballot, and therefore voters were deprived of an
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opportunity to conveniently write in the persons of their choice
for county commissioner.

G.S. § 163-140(a), which applies to ballots in elections of coun-
ty commissioners, states, “All general election ballots shall be
prepared in such a way as to leave sufficient blank space beneath
each name printed thereon in which a voter may conveniently
write the name of any person for whom he may desire to vote.”
The effect of a violation of a statute governing the conduct of an
election depends on the nature of the statute violated, as follows:
(1) if the statute expressly declares that a particular act is essen-
tial to the validity of an election, or that its omission shall render
the election void, the violation of the statute will per se render
the election invalid; (2) if, however, the statute simply provides
that certain acts or things shall be done within a particular time
or in a particular manner, and does not declare that their per-
formance is essential to the validity of the election, the violation
of the statute will invalidate the election only upon a showing by
the contesting candidate or party that the election would have
produced different results had the violation not occurred. See
Green v. Briggs, 243 N.C. 745, 92 S.E. 2d 149 (1956); Penland v.
Town of Bryson City, 199 N.C. 140, 154 S.E. 88 (1930); Riddle v.
Cumberland County, 180 N.C. 321, 104 S.E. 662 (1920); Starbuck v.
Town of Havelock, 255 N.C. 198, 120 S.E. 2d 440 (1961); Gardner v.
City of Reidsville, 269 N.C. 581, 1563 S.E. 2d 139 (1967); In re Clay
County General Election, 45 N.C. App. 556, 264 S.E. 2d 338, disc.
rev. denied, 299 N.C. 736, 267 S.E. 2d 672 (1980).

In the present case, the State Board made, inter alia, the
following unchallenged findings of fact:

4. On the machine ballot, only the three democratic can-
didates appeared under the office designation . . . ; virtually
no space existed between the three candidates’ names, and a
space measuring approximately 3/8 (three-eights) inch fol-
lowed them so that write-ins under each individual name
were impossible and space following the last candidate’s
name was so limited as to make the insertion of three write-
in names difficult;

15. A proper tabulation of write-in votes cast in the
November 4, 1980 election will result in an outcome which
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fairly and adequately represents the will of the majority of
Cleveland County voters, no other irregularities which would
have effected [sic] the outcome of said election having been
shown,

Hence, the State Board acknowledged that the election was
marred by an irregularity in the form of insufficient ballot space
for write-in candidates. The State Board, however, also found as
fact that a proper tabulation of the votes cast on 4 November
would produce an accurate representation of the will of the ma-
jority of voters, and the Board thereby negated any factual find-
ing that had there been sufficient ballot space the results would
have been different. Having found that the irregularity did not af-
fect the outcome of the election, the State Board then made the
unchallenged conclusion of law that

[t]he irregularities which occurred in the November 4, 1980
general statewide election conducted in Cleveland County
were not of such magnitude as to inveigh against the integri-
ty of the voting process or to justify, for any other reason,
this Board's ordering a new election for the offices of
Cleveland County Commissioners. . .

The statute violated in the present case did not expressly condi-
tion the validity of an election on compliance with the statute’s
terms; hence, a violation of the “sufficient ballot space” portion of
G.S. § 163-140(a) would not vitiate an election unless the violation
altered the outcome of the election. Since the Board found as fact
that the violation did not alter the election’s outcome, it properly
ruled that a new election was not required.

[2] Petitioner contends that In re Clay County General Election,
supra, mandates the overturning of an election upon a statutory
violation even absent a showing that the violation affected the
outeome. In that case, the State Board did invalidate an election
despite there being no showing that the election irregularities af-
fected the election outcome. The Court, however, noted that the
State Board, not an unsuccessful candidate, was the party moving
to have the election invalidated, and the Court asserted, “Clearly,
if an unsuccessful candidate seeks to invalidate an election, he
must be able to show that he would have been successful had the
irregularities not occurred.” Id. at 570, 264 S.E. 2d at 346. Since
petitioner in the present case is an unsuccessful candidate, he is
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not absolved from the burden of showing that the irregularities
affected the results of the election. Petitioner also argues that
because of complications in getting voters to disclose for whom
they would have voted had there been no election irregularities,
all statutory violations should per se render an election invalid.
We do not agree. If no voters can be persuaded to volunteer how
an irregularity caused them to vote against their will, there
should at least be ways to raise an inference of prejudice by cir-
cumstantial evidence, when such prejudice does exist. We will not
dispense with the requirement that there be a factual determina-
tion of whether an irregularity affected an election’s outcome
when the statute violated does not expressly condition the elec-
tion’s validity on compliance with the statute. “Every reasonable
presumption will be indulged in favor of the validity of an elec-
tion.” Gardner v. City of Reidsville, supra at 585, 153 S.E. 2d at
144. Petitioner’s “insufficient ballot space” argument is therefore
without merit.

[3] The next argument advanced in petitioner’s brief is that the
State Board erred in ruling that for those ballots on which a
voter marked the straight Democratic circle and also wrote in
some, but less than three, names for the office of county commis-
sioner, such ballots shall not be counted for any of the candidates
whose names were printed on the ballot or for the candidate or
candidates written in.

G.S. § 163-170(1) provides, “If for any reason it is impossible
to determine a voter’s choice for an office, the ballot shall not be
counted for that office but shall be counted for all other offices.”
The ruling challenged in the present case pertains to those ballots
on which a voter indicated he was voting a straight Democratic
ticket and also wrote in two names for three of the county com-
missioner’s seats. In that situation, the voter has given conflicting
signals as to the candidates for whom he is voting. On the one
hand, he has indicated his desire to vote for two write-in can-
didates; on the other, he has indicated a desire to vote for three
Democratic candidates. His write-in votes could be counted as
against two of the straight-ticket candidates, but the State Board
had no way of knowing which two of the three straight-ticket can-
didates should have their votes superceded by the write-in votes.
Hence, it was impossible to determine the voter’s choices for the
office of county commissioner, and the -State Board properly
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refrained from counting the ballots on which voters marked the
straight Democratic circle and also wrote in some, but less than
three, names for the office of county commissioner.

Affirmed.

Judges HILL and BECTON concur.

STATE OF NORTH CAROLINA v. DAVID WOODS anp McKINLEY MOORE

No. 81265C829

(Filed 2 March 1982)

1. Criminal Law § 92.5— denial of motion for severance
Defendant was not denied a fair trial by the denial of his motion to sever
his armed robbery trial from that of a codefendant where all of the evidence at
trial portrayed defendant as the gunman and the codefendant as an ac-
complice, since there was no conflict in the positions at trial of the defendant
and the codefendant which was of such a nature as to deny defendant a fair
trial.

2. Criminal Law § 102.6 — jury argument —reference to photographs as substan-
tive evidence —absence of objection
The prosecutor’s jury argument referring to photographs as substantive
evidence did not constitute such a gross impropriety that it could not have
been corrected upon objection, and the trial court did not abuse its discretion
in failing ex mero motu to strike such argument.

3. Criminal Law § 102.11— jury argument—comment on guilt or innocence of
defendant —absence of objection

Even if the prosecutor’s jury argument that “I just can’t buy .. . the

story of [defendant] that he just happened to be there” constituted an im-

proper comment on the guilt or innocence of defendant, G.S. 15A-1230(a), such

argument did not constitute such a gross impropriety as to require the trial
court to strike it ex mero motu.

4. Criminal Law § 113.7— aiding and abetting —instruction on intent
The trial court’s instruction requiring the jury to find that defendant
“knowingly aided [the perpetrator] to commit robbery with a firearm” in order
to find defendant guilty of armed robbery as an aider and abettor adequately
informed the jury that defendant’s participation in the erime must have been
advertent and pursuant to an intent to assist the actual perpetrator.
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APPEAL by defendants from Laemm, Judge. Judgments
entered 18 September 1980 in Superior Court, MECKLENBURG
County. Heard in the Court of Appeals 13 January 1982.

Defendants appeal from judgments of imprisonment entered
upon convictions of armed robbery.

Attorney General Edmisten, by Associate Attorney General
Blackwell M. Brogden, Jr., for the State.

Cherie Cox, Assistant Public Defender, for defendant ap-
pellant David Woods.

Adam Stein, Appellate Defender, for defendant appellant
McKinley Moore.
WHICHARD, Judge.
STATE'S EVIDENCE

Janet Brooks was employed at the Party Junction Store in
Charlotte on 15 December 1979 when three men attempted to
cash a check there. She declined to cash the check, because com-
pany policy precluded this for anyone except old customers. The
men paid for their purchase and left.

About one hour later they returned. One put a gun in the
face of Ms. Brooks’ fellow employee and told him to lie on the
floor in the rear of the store. Another placed a gun in Ms. Brooks’
face and told her to open the cash register. The third stood
“about halfway between the register and the door.”

Ms. Brooks gave the gunman “almost a hundred dollars.” The
man who stood between the register and the door then said,
“Let’s go man, let’s go.” The two men thereupon left together.

Ms. Brooks subsequently viewed a series of photographs
from which she identified defendant Woods as the gunman and
defendant Moore as the accomplice who said, “Let’s go, man, let’s
go.” She testified: “[Tlhere is no doubt about those two in-
dividuals in the photographs.”

DEFENDANT WO0ODS' APPEAL

[11 The only assignment of error brought forward is to the
denial of defendant Woods’ motion to sever his trial from that of
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defendant Moore. He contends he was denied a fair trial and due
process because defendant Moore’s counsel, in his questioning of
witnesses and jury argument, portrayed defendant Woods as the
gunman and defendant Moore as a passive observer.

Absent a showing that a defendant has been deprived of a
fair trial by joinder, the trial judge’s discretionary ruling on
the question will not be disturbed . . . . The test is whether
the conflict in defendants’ respective positions at trial is of
such a nature that, considering all of the other evidence in
the case, defendants were denied a fair trial . . . . In a case
where antagonistic defenses were urged as a ground for
severance this Court said long ago, ‘Unless the accused suf-
fered some apparent and palpable injustice in the trial below,
this court will not interfere with the decision of the [trial]
court on the motion for a severance.’

State v. Nelson, 298 N.C. 573, 586-587, 260 S.E. 2d 629, 640 (1979),
cert. dented, 446 U.S. 929, 64 L.Ed. 2d 282, 100 S.Ct. 1867 (1980).

All the evidence here portrayed defendant Woods as the gun-
man and defendant Moore as an accomplice. Neither the State nor
defendants offered evidence which in any way countered that ver-
sion of the facts. There thus was no conflict in the defendants’
positions at trial of such a nature as to deny defendant Moore a
fair trial. In light of the prosecuting witness’ uncontradicted and
unequivocal identification of defendant Woods as the gunman,
there is no ‘“reasonable possibility that . .. a different result
would have been reached” had the cases been severed. G.S.
15A-1443. Defendant Woods thus has not sustained his burden of
showing prejudice from denial of the motion to sever, and we find
no basis for disturbing the trial court’s ruling.

DEFENDANT MOORE'S APPEAL

I

[2] (A) In his closing argument to the jury the prosecuting at-
torney made the following comment with reference to the pros-
ecuting witness’ identification of defendant Moore:

It would be easy for McKinley [Moore]l. You see how
McKinley has got his hand in his photograph? Can everybody
see that, when we passed it around, where McKinley had his
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hands in the photograph? Why do you suppose he’s got his
hand up by his mouth? Those gold teeth. I submit to you they
snapped the shot before he could quite get it all the way up
there, but she picked him right out.

Defendant Moore contends that since the photographs were ad-
missible solely to illustrate the witness’ testimony, and not as
substantive evidence,' the prosecutor was improperly arguing
facts not in evidence. G.S. 15A-1230(a); State v. Britt, 288 N.C.
699, 711, 220 S.E. 2d 283, 291 (1975).

Ordinarily, an impropriety in counsel’s jury argument
should be brought to the attention of the trial court before
the case is submitted to the jury in order that the improprie-

ty might be corrected . ... This rule does not apply,
however, when the impropriety is so gross that it cannot be
corrected . . . . The control of the argument of the district

attorney and counsel must be left largely to the discretion of
the trial judge and his rulings thereon will not be disturbed
in the absence of gross abuse of discretion.

State v. Hunter, 297 N.C. 272, 277-278, 254 S.E. 2d 521, 524 (1979).

The record discloses no objection to the argument at trial.
We do not find therein “impropriety . . . so gross that it cannot
be corrected.” Id. The prosecuting witness’ uncontradicted and
unequivocal identification of defendant Moore as the gunman’s ac-
complice rendered unlikely a different result consequent upon ex-
clusion of this portion of the argument. We thus find no basis for
holding that the trial court grossly abused its discretion in not
acting ex mero motu to strike it.

[3] (B) The prosecutor, in his closing argument, also stated:
“[BJut I just can’t buy, and I submit you should not either, the
story of McKinley Moore that he just happened to be there.”
Defendant Moore contends this constituted improper argument
“as to the guilt or innocence of the defendant.” G.S. 156A-1230(a);
State v. Britt, supra.

1. Photographs are admissible as substantive evidence in trials commencing on
and after 1 October 1981. 1981 N.C. Sess. Laws, ch. 451. This trial commenced prior
to 1 October 1981, and is thus governed by the rule which allows use of
photographs only to illustrate or explain testimony. See 1 Stansbury’s North
Carolina Evidence, § 34 (Brandis Rev. 1973).
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Again, there was no objection to the argument at trial. The
impropriety was not “so gross that it cannot be corrected.”
Hunter at 278; 254 S.E. 2d at 524. A different result consequent
upon exclusion of this argument is also unlikely. We thus decline
to hold that the trial court grossly abused its discretion in not
acting ex mero motu to strike it.

1L
[4] Defense counsel, in his closing argument to the jury, stated:

If [defendant] was casing the joint, why would he show her
some identification, some pictures of himself? He’s already
standing there with his gold caps on his teeth. He knows
they’'re on there. He’s not stupid. Why would he go up there
if he’s casing the joint for a later robbery and present some
identification with his name on it?

The prosecutor’s objection, on the ground that there was no
evidence that any identification had defendant’s name or picture
thereon, was sustained. Defendant contends there was such
evidence, viz., the following in the prosecuting witness’ testimony:

Q. And when [defendant] was talking with you during that
time [i.e., the visit about one hour before the holdup], . . . he
showed . . . you all sorts of identification, including a picture
of him in his uniform and a driver’s license and various pieces
of identification. Did he not?

A. Yes.

Assuming, arguendo, that the argument was proper, and its
exclusion thus error, we again find no “reasonable possibility that

. a different result would have been reached” had the objec-
tion been overruled. G.S. 15A-1443. There was uncontroverted
evidence that the prosecuting witness did not look at these identi-
fying items. She testified that she saw them lying on the counter,
but did not study them; and that she did not pay any attention to
them, because she had already told defendant she could not cash
his check. Further, defendant’s state of mind upon his initial visit
to the store is inconsequential in light of the uncontroverted and
unequivocal identification of defendant as the accomplice who, on
the second visit, stood by while the holdup was in process and
when it was complete said to the gunman, “Let’s go, man, let’s
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go.” Defendant has failed to sustain his burden of showing preju-
dice in the sustention of the prosecutor’s objection to the argu-
ment.

III.

[5] Defendant Moore finally contends the court erred in its jury
instruction on aiding and abetting by failing to inform the jury
that one who aids and abets must share the felonious intent of the
principal perpetrator of the crime. The portions complained of
were as follows:

A person may be guilty of robbery with a firearm,
although he does not personally do any of the acts necessary
to constitute that crime. A person who aids and abets
another to commit robbery with a firearm is guilty of that
crime. You must clearly understand that if he does aid and
abet, he is guilty of robbery with a firearm just as if he had
personally done all of the acts necessary to constitute the
crime. Now, I charge that for you to find a defendant guilty
of robbery with a firearm because of aiding and abetting, the
State must prove beyond a reasonable doubt; first, that rob-
bery with a firearm was committed by the defendant, David
Woods. You will recall that I have just instructed you on the
seven things that the State must prove beyond a reasonable
doubt with respect to robbery with a firearm. And, second,
the State must prove to you that the defendant was present
at the time the crime was committed and that he knowingly
aided David Woods to commit that crime. However, a person
is not guilty of a crime merely because he is present at the
scene, even though he may silently approve of the crime or
secretly intend to assist in its commission. To be guilty, he
must aid or actively encourage the person committing the
crime or in some way communicate to this person his inten-
tion to assist in its commission.

As to the defendant, McKinley Moore, I charge that if
you find from the evidence beyond a reasonable doubt that
on or about December 15, 1979, David Woods committed rob-
bery with a firearm and that McKinley Moore was present at
the time the crime was committed and looked about and then
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said, “Let’s go, man, let’s go. [sic]’ and that, in so doing,
McKinley Moore knowingly aided Daivd Woods to commit
robbery with a firearm, it would be your duty to return a
verdict of guilty of robbery with a firearm, as to the defend-
ant, McKinley Moore. However, if you do not so find or have
a reasonable doubt as to one or more of these things, it
would be your duty to return a verdict of not guilty as to the
defendant, McKinley Moore.

Our Supreme Court has stated:

‘All who are present at the place of a crime and are
either aiding, abetting, assisting, or advising in its commis-
sion, or are present for such purpose to the knowledge of the
actual perpetrator, are principals and equally guilty. . . . An
aider and abettor is one who advises, counsels, procures, or
encourages another to commit a crime . . . . To render one
who does not actually participate in the commission of a
crime guilty of the offense committed, there must be some
evidence tending to show that he, by word or deed, gave ac-
tive encouragement to the perpetrator of the crime or by his
conduct made it known to such perpetrator that he was
standing by to lend assistance when and if it should become
necessary.’

State v. Aycoth, 272 N.C. 48, 51, 157 S.E. 2d 655, 657 (1967). The
instructions given here fully and adequately informed the jury
regarding this standard. The phrase “knowingly aided ... to
commit [the] crime” clearly mandated, as a prerequisite to a find-
ing of guilt, a determination that defendant’s participation in the
crime was advertent and pursuant to an intent to assist the ac-
tual perpetrator. The jury could not have been misled to believe
otherwise.

This court has upheld an instruction that the jury could con-
viet “if it found beyond a reasonable doubt that the defendant
was present when [the actual perpetrator] committed the erime
and that the defendant knowingly encouraged and aided [the
perpetrator] . . . .” State v. Cassell, 24 N.C. App. 717, 723, 212
S.E. 2d 208, 212, cert. denied and appeal dismissed, 287 N.C. 261,
214 S.E. 2d 433 (1975). (Emphasis supplied.) The instruction given
here was derived almost verbatim from the Pattern Jury Instruec-
tions. See N.C.P.I.—Criminal 202.20 (1977).
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RESULT
No error.

Judges CLARK and ARNOLD concur.

OLD DOMINION DISTRIBUTORS, INC. v. JACK W. BISSETTE AND WIFE,
PATSY 8. BISSETTE

No. 817DC591
(Filed 2 March 1982)

Constitutional Law § 26.1; Judgments § 51.1— foreign judgment —issue of jurisdie-
tion—summary judgment improper
In an action to enforce a judgment entered by a Virginia court, the trial
court erred in entering summary judgment in favor of plaintiff where there
was a genuine issue concerning the jurisdiction of the Virginia court which
rendered the judgment. Plaintiff's complaint, affidavit, exhibits and a copy of
the judgment of the Virginia court which were offered in support of its motion
for summary judgment were not sufficient to establish proper service of pro-
cess and in personam jurisdiction of the Virginia court over the defendant.

Judge WEBB dissenting.

APPEAL by defendants from Ezzell, Judge. Judgment entered
11 March 1981 in District Court, WILSON County. Heard in the
Court of Appeals 4 February 1982.

Plaintiff brought a civil action in North Carolina in 1979 to
enforce a judgment rendered in Virginia in 1974 awarding plain-
tiff damages as a result of defendants’ breach of contract. The
trial court granted summary judgment for plaintiff.

The defendants’ original answer in the form of a letter stated
that defendant Patsy S. Bissette was approached by a saleslady
when she resided in Roanoke, Virginia in 1970. Her husband,
defendant Jack W. Bissette, was out of town. She was convinced
to agree to purchase food for a freezer that she did not own.
After the saleslady phoned her employer, she convinced Mrs.
Bissette to sign her husband’s name. She was assured by the
saleslady that the food order would be delivered anywhere in the
United States. After the food was delivered, Mrs. Bissette return-
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ed the food to the plaintiffs and gave them a check for the
amount of food which was not returned. The Bissettes then
moved to North Carolina, residing in Charlotte and later, in Nash
County near Wilson. While in North Carolina, the defendants
received numerous phone calls regarding payment for food but
never received any food or any offer to deliver food.

In defendants’ verified answer and counterclaim (received as
an affidavit by the trial court), they deny any knowledge of a
judgment in Virginia and deny that any notice was given them of
the action in Virginia. The defendants further assert that plaintiff
knew defendant Jack W. Bissette was not a party to any contract
with the plaintiff, but plaintiff nevertheless knowingly and inten-
tionally, maliciously and without probable cause or legal excuse
maintained a prosecution against him. Defendant Jack W. Bissette
seeks compensatory damages of One Thousand Dollars ($1,000.00)
in said counterclaim and also asks for treble damages and com-
pensation for attorney fees pursuant to N.C. Gen. Stat. § 75-16.

The defendants also filed an affidavit with the court on 22
June 1979 which stated that no contract ever existed between the
plaintiff and defendant Jack W. Bissette. Said affidavit also stated
that no contract ever existed between the plaintiff and defendant
Patsy S. Bissette, but, in the alternative, if it did, said contract
was revoked without damage to the plaintiff by non-performance
and other action by the plaintiff. Defendants’ affidavit further
states that defendants were never properly served with process
in the original action in Virginia. Plaintiff filed a reply denying
the allegations of defendants’ counterclaim.

Plaintiff moved for summary judgment. Plaintiff presented
four exhibits received into evidence, including copies of two let-
ters sent to defendant Jack Bissette by certified mail from the of-
fice of the Secretary of the Commonwealth of Virginia advising
him of an enclosed summons. These letters were marked
November 15, 1974 and November 19, 1974 and both were return-
ed unclaimed. Two similar letters addressed to the defendant
Patsy S. Bissette were received into evidence. The return receipt
of the first letter was signed by a third party for Patsy Bissette,
and the second letter post-marked November 19, 1974, was
returned to sender unclaimed. From summary judgment in favor
of the plaintiff, defendants appealed.
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Parker, Miles, Hinson & Williams by C. David Williams, Jr.,
for the plaintiff-appellee.

Farris, Thomas & Farris by William C. Farris for the
defendant-appellants.

MARTIN (Robert M.), Judge.

Defendants’ first assignment of error is that the trial court
improvidently granted plaintiff's motion for summary judgment in
the action by plaintiff to enforce the Virginia judgment. We
agree.

Generally this State is required to give “full faith and credit”
to the judgment of a sister state pursuant to Art. IV, § 1 of the
Federal Constitution. The full faith and credit clause, however,
does not prevent inquiry into the jurisdiction of the Virginia
court, and if the Virginia court did not have jurisdiction the judg-
ment is void. Marketing Systems v. Realty Co., 277 N.C. 230, 176
S.E. 2d 775 (1970); State v. Williams, 224 N.C. 183, 29 S.E. 2d 744
(1944); Prather, Thomas, Campbell, Pridgeon, Inc. v. Properties,
Inc., 29 N.C. App. 316, 224 S.E. 2d 289 (1976).

The Virginia judgment, attached as plaintiff’s Exhibit A to
its complaint, does not refer to that court’s jurisdiction over
defendants. If the judgment had recited that the court rendering
it had jurisdiction, the court of another state in which the judg-
ment is asserted as a cause of action or a defense, could make its
own independent determination as to the rendering court’s
jurisdiction. Id. Thus we are not precluded from making an in-
dependent inquiry into the jurisdiction of the Virginia court. Only
if the jurisdiction is, itself, an issue which has been fully litigated
in, and determined by, the foreign court which rendered the judg-
ment, is the judgment entitled to full faith and credit. Hosiery
Mills v. Burlington Industries, 285 N.C. 344, 204 S.E. 2d 834
(1974); Prather, Thomas, Campbell, Pridgeon, Inc. v. Properties,
Inc., supra.

In the present case it appears that plaintiff is a Virginia cor-
poration; that the defendants lived in Virginia in 1970 when the
alleged contract was entered into; and that defendants moved to
North Carolina shortly thereafter and resided in North Carolina
in 1974 when plaintiff commenced its action in Virginia. The de-
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fendant Jack Bissette asserts that he never entered into a con-
tract with plaintiff; defendants assert that plaintiff refused to per-
form the contract; and that the Virginia judgment was null and
void because no legal and proper service of process was had on
defendants.

Clearly, the defendants’ answer raised the issue of the
jurisdiction of the Virginia court which rendered the judgment.
Defendants had the right to raise this issue in North Carolina
courts because the issue had not been fully litigated in and deter-
mined by the Virginia court, because the defendants did not ap-
pear in the Virginia action, and because there is nothing in the
record to indicate that they consented to the jurisdiction of that
court. Prather, Thomas, Campbell, Pridgeon, Inc. v. Properties,
Inc., supra at 318, 224 S.E. 2d 291.

On the motion for summary judgment the test is whether the
pleadings and materials offered in support of the same show that
there is no genuine issue as to any material fact. If there is no
such issue, then the sole question for the court’s determination is
whether the party is entitled to the judgment as a matter of law.
Weaver v. Insurance Co., 20 N.C. App. 135, 201 S.E. 2d 63 (1973).
The burden is on the movant to establish the lack of genuine
issue of material fact, one where the facts alleged are such as to
constitute a legal defense or are of such nature as to affect the
result of the action. Pridgen v. Hughes, 9 N.C. App. 635, 177 S.E.
2d 425 (1970).

We find that the plaintiff’s complaint, affidavit, exhibits, and
copy of the judgment of the Virginia court which were offered in
support of its motion for summary judgment were not sufficient
to establish the lack of the genuine issue of material fact, that is,
proper service of process and in personam jurisdiction of the
Virginia court over the defendants.

The judgment of the trial court apparently granted summary
judgment for the plaintiff on defendants’ counterclaim. Whether
the defendants are entitled to pursue their counterclaim against
plaintiff is dependent upon the determination of the issue of
jurisdiction by the Virginia court. If the Virginia court properly
served the defendants and had in personam jurisdiction over
defendants, it is possible that the defendants, having failed to
prosecute their counterclaim in Virginia, would be barred from
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prosecuting the same in this action. We, therefore, find that
summary judgment on the defendants’ counterclaim was im-
providently granted.

We have considered the additional questions raised by plain-
tiff in its brief and find them to be without merit and overruled.

The summary judgment for plaintiff on its action to enforce
the Virginia judgment, and for the plaintiff on defendants’
-counterclaim, is

Reversed and remanded.
Judge WELLS concurs.
Judge WEBB dissents.

Judge WEBB dissenting.

I dissent from the majority. I believe the record shows
without contradiction that the defendants were properly served
under Section 8.01-320 of the Virginia Code. The Virginia court
had jurisdiction of the parties under Section 8.01-328.1(A)(1) of the
Virginia Code. The record also shows a default judgment was
entered. We are bound by the United States Constitution to give
full faith and credit to the Virginia judgment. I vote to affirm the
judgment of the district court.

STATE OF NORTH CAROLINA v. DARRELL GENE WILLIAMS

No. 8125C914
(Filed 2 March 1982)

1. Burglary and Unlawful Breakings § 5.9— breaking and entering of business
premises — sufficiency of circumstantial evidence
The State’s evidence was sufficient for the jury in a prosecution for
felonious breaking or entering of an oil company and felonious lareeny of prop-
erty therefrom where it tended to show: (1) some eight days before the crimes,
defendant was seen standing outside the oil company’s fence where empty oil
drums were stored; (2) the perpetrator stood on an oil drum to cross the fence
and gain entrance to the oil company’s compound; (3) within minutes after
defendant was seen outside the fenced-in-area, defendant visited the office that
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was subsequently broken into and had an opportunity to see that money was
kept in the filing cabinet and in a can on the refrigerator; (4) approximately
eleven hours after the last time the office had been observed unentered and
approximately a day and a half before the break-in was discovered, defendant
was arrested for driving under the influence after being observed at a site
three fourths of a mile from the oil company; (5) when he was arrested, defend-
ant had $13 in bills and $5.81 in change while the amount last known to have
been in the can at the oil company was between $6 and $10 in change and
three $1 bills; (6) a tire tool found in the car defendant was driving had paint
flecks on it which were of the same origin as the paint on a broken window at
the oil company, and the width of the tire tool was consistent with the pry
marks left on that window; and (7) a heel print found two days after the crimes
just inside the fence on the oil company’s property was made by defendant’s
boot.

2. Criminal Law § 163 — misstatement of evidence —necessity for objection

Objections to the trial court’s review of the evidence must be made before
the jury retires so as to give the trial judge an opportunity to correct any
misstatement and thus avoid the expense of a retrial.

APPEAL by defendant from DeRamus, Judge. Judgment
entered 9 April 1981 in Superior Court, STANLY County. Heard in
the Court of Appeals 9 February 1982.

Defendant was convicted of felonious breaking or entering
and felonious larceny. After the imposition of a prison sentence of
not less than nor more than ten years, defendant appealed.

Attorney General Edmisten, by Associate Attorney William
H. Borden, for the State.

Appellate Defender Adam Stein, by Assistant Appellate
Defender Marc D. Towler, for defendant appellant.

BECTON, Judge.
I

[1] Defendant states his first argument thusly: “The trial court
erred in denying defendant’s motions to dismiss the charges
because there was not sufficient evidence from which a rational
trier of fact could find beyond a reasonable doubt that defendant
was the person who committed the offenses.”

In order for the evidence to support the charge, there
must be “substantial evidence . . . of every essential element
that goes to make up the crime charged,” State v. Allred, 279
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N.C. 398, 404, 183 S.E. 2d 553, 557 (1971), or evidence from
which a rational jury may find beyond a doubt the existence
of such elements. Jackson v. Virginia, 443 U.S. 307 (1979).

State v. McCoy, 303 N.C. 1, 24, 277 S.E. 2d 515, 532 (1981). And
how are trial courts to view the evidence? The principles are well
established: The evidence is to be viewed in the light most
favorable to the State; every reasonable inference is to be drawn
in favor of the State; all contradictions and discrepancies in the
evidence are to be resolved in the State’s favor; and the defend-
ant’s evidence may be considered if it merely explains or clarifies
and is not inconsistent with the State’s evidence. State v. McCoy.

These general principles apply in every case, whether the
evidence is circumstantial or direct, or both. And while it may be
proper in a wholly circumstantial evidence case to instruct the
jury that the circumstances must be inconsistent with innocence
and must exclude every reasonable hypothesis except that of
guilt, it is improper for the trial judge to use this standard at the
nonsuit stage. As stated by Justice Higgins in State v. Stephens,
244 N.C. 380, 383-84, 93 S.E. 2d 431, 433-34 (1956):

It is immaterial whether the substantial evidence is cir-
cumstantial or direct, or both. To hold that the court must
grant a motion to dismiss unless, in the opinion of the court,
the evidence excludes every reasonable hypothesis of in-
nocence would in effect constitute the presiding judge the
trier of the facts. Substantial evidence of guilt is required
before the court can send the case to the jury. Proof of guilt
beyond a reasonable doubt is required before the jury can
convict. What is substantial evidence is a question of law for
the court. What that evidence proves or fails to prove is a
question of fact for the jury. [Citations omitted.]

To connect defendant to the crime charged in the case sub
Judice, the State presented evidence (1) that, on 6 February 1981,
defendant was seen standing outside the oil company’s fence
where empty oil drums are stored and where, according to the
State’s theory, defendant jumped over the fence to gain entrance
to the oil company’s compound on 14 February 1981;' (2) that

1. The evidence in the light most favorable to the State tends to show that de-
fendant’s footprints were found approximately 200 feet away from the building and
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within minutes after defendant had been seen outside the oil com-
pany’s fenced-in-area, defendant visited the office that was subse-
quently broken into and had an opportunity to see that money
was kept in the filing cabinet and in a can on the refrigerator; (3)
that on 14 February 1981 the defendant was arrested for driving
under the influence after first being observed at a site % of a
mile from the oil company (this was approximately 11 hours after
the last time the office had been observed unentered and approx-
imately a day and a half before the break-in was discovered); (4)
that when he was arrested, defendant had $13 in bills and $5.81 in
change while the amount last known to have been in the can at
the oil company was between $6 and $10 worth of change and
three $1 bills; (5) that a tire tool found in the car defendant had
been driving had paint flecks on it that were of the same origin as
the paint on the broken window at the oil company, and the tire
tools’ width was consistent with the pry marks left on that win-
dow; and (6) that a heel print found on 16 February 1981 just
inside the fence on the oil company’s property was made by de-
fendant’s boot.

For the sake of argument, we accept defendant’s suggestion
that the first four “pieces of evidence” taken singly or in combina-
tion are of little probative value. Similarly, we have no quarrel
with defendant’s suggestion that the tire tool evidence, if con-
sidered separate and apart from the other evidence, is insufficient
to connect the defendant to the crime charged. We also agree
with defendant’s contention that the footprint evidence, con-
sidered by itself, “casts suspicion upon defendant but fails to con-
stitute evidence from which a rational trier of fact could find
defendant guilty of this offense beyond a reasonable doubt.” In-
deed, viewing each piece of circumstantial evidence singly, we see
how defendant finds solace in State v. Burton, 272 N.C. 687, 158
S.E. 2d 883 (1968), a pry tool case, and State v. Batts, 269 N.C.
694, 153 S.E. 2d 379 (1967), a footprint case. Burton and Batts are
distinguishable, however, as the following analysis shows.

In Burton, the only evidence linking the defendants to the
safecracking of a particular warehouse was the fact that they

indicated that defendant walked towards the fence which had a strand of barbed
wire on top, and after crossing this by standing on an oil drum, leaving mud behind,
continued toward the building. Mud tracks were found in the building leading from
the broken window back to the room where the safe was located.
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were found three days later in another warehouse in possession
of a crowbar which an expert testified was used to pry open the
safe in the first warehouse. Our Supreme Court held the evidence
insufficient to support the conviction, noting that although the
evidence was sufficient to put the instruments used at the scene
of the erime in defendant’s possession, whether one of the defend-
ants, both of the defendants, or either of the defendants was the
person or persons who cracked the safe in the first warehouse re-
mained in the realm of speculation and conjecture. In State v.
Batts, missing items from a break-in were found the morning
following the break-in in a cornfield 100 yards from the victim’s
home and fifty yards from the defendant’s grandmother’s home.
Shoe tracks later determined to match defendant’s shoes were
found in the cornfield where the stolen property was recovered.
The prints started in the cornfield adjacent to the victim’s yard
but could not be traced through the yard to the house. Our
Supreme Court held this evidence sufficient only to raise suspi-
cion and conjecture and reversed the conviction. Compare State
v. Marze, 22 N.C. App. 628, 207 S.E. 2d 359 (1974), in which this
Court considered the fact that defendants were apprehended in a
wooded area approximately two miles from the scene of a break-
in, and held that a tennis shoe print found on the door of the
home had no tendency to link defendant to the crime, there being
no showing that the shoe print was made at the time of the crime
or that the shoe print corresponded to the tennis shoes worn by
one of the defendants.

The facts in Burton, Batts, and Marze compelled no conclu-
sions other than the ones reached. The case at bar involves more
than “tire tool” evidence; it involves more than “footprint”
evidence. All the circumstances, the total combination of facts
must be considered in determining the sufficiency of the evidence.
State v. Irick, 291 N.C. 480, 231 S.E. 2d 833 (1977). In Irick, de-
fendant’s fingerprint was found among a number of unidentified
prints around the window a burglar entered. The [rick Court con-
cluded that the fingerprint evidence, standing alone, was insuffi-
cient for the jury to find that defendant impressed the print at
the time the crime was committed; however, the Court held that
the fingerprint along with the following evidence was sufficient to
withstand a motion for nonsuit: (1) defendant had been observed
coming from the general direction of the burglarized home; (2)
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defendant was tracked by bloodhounds to a car from the site of
another robbery where a dish towel from the burglarized home
was found; (3) the defendant had the same denominations and
amounts of money in his pocket as was stolen; and (4) defendant
attempted to flee from police officers. See also State v. Randolph,
39 N.C. App. 293, 250 S.E. 2d 318 (1979), appeal dismissed 297
N.C. 179, 2564 S.E. 2d 40 (1979).

Because the evidence at the nonsuit stage need not rule out
every reasonable hypothesis of guilt, the evidence connecting the
tire tool by pry marks and paint flecks to the window that was
broken into, taken together with all the other circumstantial
evidence, is sufficient for a jury to find beyond a reasonable
doubt that the defendant committed the crime in question.

II

[2] Having reviewed the court’s instructions to the jury in its
entirety, we reject defendant’s next assignment of error that
“[t]he trial court erred in presenting a summary of defendant’s
evidence and contentions which was incomplete, deprecated
defendant’s evidence, failed to include essential defense evidence,
unfairly weighed the case in favor of the State, and constituted an
expression of opinion in violation of G.S. 15A-1232.” We find
nothing in the charge suggesting that the trial judge’s summary
of the evidence prejudiced the defendant.

We deem it necessary to state again an often repeated rule:
Objections to the trial court’s review of the evidence must be
made before the jury retires so as to give the trial judge an op-
portunity to correct any misstatement and thus avoid the expense
of retrial. The record does not indicate that trial counsel made
any objection to the court’s summary of the evidence.

Believing that this case is distinguishable from Burton and
Batts and indistinguishable from Irick and finding that defendant
was not otherwise been prejudiced, we conclude that the trial
court committed

No error.

Judge HEDRICK and Judge HILL concur.



210

COURT OF APPEALS [56

State v. Bowen

STATE OF NORTH CAROLINA v. ANTHONY ARMISTEAD BOWEN

No. 8128SC873
(Filed 2 March 1982)

1. Conspiracy § 4.1— sufficiency of indictment

An indictment which charged that defendant conspired with another per-
son to obtain certain tools and equipment from a store by means of forging a
signature to a purchase order, set forth the purpose and object of defendant
and the other person, and was sufficient to apprise defendant of the charge of
conspiracy.

2. Constitutional Law § 46 — effective assistance of counsel

The trial judge did not err in denying defendant’s motion to replace his
court-appointed counsel where defendant complained that his relationship with
his court-appointed counsel had deteriorated, and where defendant’s com-
plaints about his counsel were based on matters of law and trial tactics.

APPEAL by defendant from Thornburg, Judge. Judgment

entered 2 April 1981 in Superior Court, BUNCOMBE County. Heard
in the Court of Appeals 2 February 1982.

Defendant was charged as follows:

[Defendant] did unlawfully, wilfully, and feloniously conspire
with Richard Keith Garren to feloniously, knowingly and
designedly with the intent to cheat and defraud obtain [cer-
tain equipment and tools] from Village True Value Hardware,
Ine., . . . without making proper compensation or bona fide
arrangements for compensation. This property was obtained
by means of forging a signature to a purchase order . ..
from Stroupe Sheet Metal Works, Incorporated, . . . and ob-
taining the [equipment and tools] from Village True Value
Hardward, Inc., having bill charged to Stroupe Sheet Metal
Works, Incorporated, without their consent. The pretense
made was calculated to deceive and did deceive . . ..

He was found guilty of conspiracy, as charged. Defendant appeals
from a judgment of imprisonment.

Attorney General Edmisten, by Assistant Attorney General

Lemuel W. Hinton, for the State.

Appellate Defender Adam Stein, by Assistant Appellate

Defender Malcolm R. Hunter, Jr., for defendant-appellant.
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HILL, Judge.

The State’s evidence tended to show that on 24 July 1980,
defendant and Richard Keith Garren discussed using a purchase
order from Stroupe Sheet Metal Works to get come tools to sell
at the flea market. Kay Ballinger saw defendant sign the name
“Ed Smith” on the purchase order; she later gave the purchase
order to Garren along with a list of things to get from the Village
True Value Hardware Store [hereinafter referred to as ‘“the
store”].

Upon receiving instructions from defendant, Garren and Ball-
inger went to the store on the morning of 25 July. The store clerk
“got all the things that I asked for,” Garren testified. Garren
signed an invoice, “Ed Smith, V.S.S. Job,” received the equipment
and tools, and left with Ballinger to go to the Dream Land Flea
Market. Defendant already was waiting for Garren and Ballinger,
and “fa] substantial part of what had been bought at the store
was sold at the flea market.” Defendant kept the articles that
were not sold. Defendant presented no evidence.

[1] In his first argument, defendant contends that the indict-
ment, quoted above, is insufficient to charge the offense of con-
spiracy and that he thereby was deprived of his constitutional
rights to indictment and notice of the charges against him.

An indictment is constitutionally sufficient if it apprises
the defendant of the charge against him with enough certain-
ty to enable him to prepare his defense and to protect him
from subsequent prosecution for the same offense. The indict-
ment must also enable the court to know what judgment to
pronounce in case of conviction.

State v. Lowe, 295 N.C. 596, 603, 247 S.E. 2d 878, 883 (1978). See
State v. Squire, 292 N.C. 494, 234 S.E. 2d 563 (1977), cert. denied,
434 U.S. 998 (1978); State v. Riera, 276 N.C. 361, 172 S.E. 2d 535
(1970). “A criminal conspiracy is an agreement between two or
more persons to do an unlawful act or to do a lawful act in an
unlwful way or by unlawful means . . . . As soon as the union of
wills for the unlawful purpose is perfected, the offense of con-
spiracy is completed.” State v. Bindyke, 288 N.C. 608, 615-16, 220
S.E. 2d 521, 526 (1975). Accord, State v. Abernathy, 295 N.C. 147,
244 S.E. 2d 373 (1978).
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Taken as a whole, then, we must determine whether the in-
dictment sub judice sufficiently charges the offense of conspiracy.
See State v. Blanton, 227 N.C. 517, 42 S.E. 2d 663 (1947). In so
doing, as the State notes, we must find that the indictment clear-
ly sets forth the purpose and object of the persons involved, “ ‘as
in these are to be found almost the only marks of certainty by
which the parties accused may know what is the accusation they
are to defend.”” State v. Van Pelt, 136 N.C. 633, 639, 49 S.E. 2d
177, 180 (1904), quoting State v. Trammell, 24 N.C. (2 Ired.) 379,
386 (1842).

The indictment clearly charges that defendant conspired with
Garren to obtain certain tools and equipment from the store by
means of forging a signature to a purchase order. This informa-
tion sets forth the purpose and object of defendant and Garren,
and is sufficient to apprise defendant of the charge of conspiracy.
This assignment of error is overruled.

[2] Defendant’s second argument alleges that the trial judge
erred in denying his motion to replace his court-appointed counsel
where he had shown a deteriorated relationship between them.
The disagreement between defendant and his attorney, defendant
argues, denied him effective assistance of counsel. We do not
agree.

The right to effective assistance of counsel, guaranteed by
the Sixth Amendment to the United States Constitution, is made
applicable to the states by the Fourteenth Amendment. Since
there are no “hard and fast rules” that can be employed to deter-
mine a denial of this right, “each case must be examined on an
individual basis so that the totality of its circumstances are con-
sidered.” State v. Hutchins, 303 N.C. 321, 336, 279 S.E. 2d 788, 798
(1981). See State v. Hensley, 294 N.C. 231, 240 S.E. 2d 332 (1978).

An accused has the right to conduct his own defense without
counsel but he does not have the right to have the attorney
of his choice appointed by the court. [Citation omitted.]
Neither does the right to competent court-appointed counsel
include the privilege to insist that counsel be removed and
replaced with other counsel merely because defendant be-
comes dissatisfied with his attorney’s services.

State v. Sweezy, 291 N.C. 366, 371, 230 S.E. 2d 524, 528 (1976).
The decision to appoint a different lawyer for a defendant who is



N.C.App.] COURT OF APPEALS 213

State v. Bowen

dissatisfied with his court-appointed counsel “is a matter commit-
ted to the sound discretion of the [trial judge].” United States v.
Young, 482 F. 2d 993, 995 (5th Cir. 1973), quoted in State wv.
Sweezy, supra at 371-72, 230 S.E. 2d at 529. A disagreement over
trial tactics, however, generally does not render the assistance of
counsel ineffective. State v. Thacker, 301 N.C. 348, 271 S.E. 2d
252 (1980); State v. Robinson, 290 N.C. 56, 224 S.E. 2d 174 (1976).

We do not propose to review completely the details of de-
fendant’s pretrial relationship with his court-appointed counsel;
suffice it to say that defendant’s complaints about him are based
on matters of law and trial tactics —matters in which counsel is
specially trained. The record reveals that defendant was confused
about the nature of the charge against him. Regarding the effec-
tiveness of defendant’s court-appointed counsel, the following
colloquy took place when the trial judge heard defendant on a mo-
tion for speedy trial:

COURT: Well, do you have anything else to say to the
Court?

DEFENDANT: No sir. I'm completely dissatisfied with Mr.
Harrell's representation. He’s never questioned me about this
charge or about any witness to appear in my behalf.

COURT: Do you want to appear in your own behalf, then,
without Mr. Harrell?

DEFENDANT: I don’t think I'm qualified without the op-
portunity to use the law library.

COURT: I don’t think you are either. If you'll have a seat,
we’ll call this case for trial, as soon as we get a jury.

Nothing in the record indicates the conflicts were in any way the
fault of counsel; rather, it appears they could have been recon-
ciled with the cooperation of defendant. Under these circum-
stances, we do not find that the trial judge abused his discretion
by denying defendant’s motion to replace his court-appointed
counsel and proceeding with the trial.

It is not error for the trial judge to consider defendant’s com-
plaints about his court-appointed counsel without a formal hearing
when defendant makes his “wishes and opinions known frequently
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and vociferously.” State v. Sweezy, supra at 373, 230 S.E. 2d at

529

. Here, the judge clearly was made aware of those complaints.

For the reasons stated above, in defendant’s trial, we find
No error.

Judges HEDRICK and BECTON concur.

MARGIE WILLIAMS DODD v. STATE OF NORTH CAROLINA

No. 81278C797

(Filed 2 March 1982)

. Extradition § 1— grant of extradition —scope of judicial review

Once the governor of the asylum state has granted extradition, the scope
of review of the court considering release on habeas corpus is limited to
deciding (a) whether the extradition documents on their face are in order; (b}
whether the petitioner has been charged with a crime in the demanding state;
(¢) whether the petitioner is the person named in the request for extradition;
and (d) whether the petitioner is a fugitive. Art. IV, § 2, Cl. 2 of the U.S. Con-
stitution.

. Extradition § 1— charge of crime in indictment—law of demanding state

The law of the demanding state furnishes the test of whether the indict-
ment has substantially charged a crime, and an indictment charging the peti-
tioner with making a false statement to obtain a credit card substantially
charged the petitioner with a crime in Kentucky, the demanding state.

. Extradition § 1— person named in extradition papers—burden of proof

The State did not have the burden of proving beyond a reasonable doubt
in an extradition hearing that the petitioner was the person charged in the in-
dictments in the demanding state; rather, petitioner had the burden of show-
ing beyond a reasonable doubt that she was not the person named in the
extradition papers.

. Extradition § 1— extradition hearing—identification testimony—no necessity

for voir dire

The trial court in an extradition hearing did not err in allowing in-court
identification testimony without conducting a voir dire to determine the ad-
missibility of such testimony since an extradition hearing is a summary pro-
ceeding heard without a jury, and a voir dire hearing was, therefore,
unnecessary.
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5. Extradition § 1 — amendment of indictment— constitutionality of procedures of
demanding state—no attack in extradition hearing
The petitioner may not challenge in an extradition hearing the constitu-
tionality of procedures of the demanding state allowing an indictment to be
amended to correct error in the name of the person charged but must do so in
the courts of the demanding state.

ON certiorari to review the order of Friday, Judge. Judgment
entered 24 April 1981 in Superior Court, GASTON County. Heard
in the Court of Appeals 11 January 1982.

The following facts, appearing in the record, are not con-
troverted. On 23 January 1981, the Governor of the State of Ken-
tucky issued a requisition demanding the extradition of Margie
Williams Dodd. According to the requisition, Dodd was a fugitive
from justice, standing charged by indictment and warrant with
the crimes of making a false statement to obtain a credit card and
theft by deception of over $100.00. The requisition was accom-
panied by indictments and bench warrants for the two offenses.

On 3 February 1981, the Governor of this State issued a war-
rant for the arrest of Dodd. After arrest, the petitioner, Margie
Williams Dodd, filed a petition for writ of habeas corpus in which
she contended, inter alia, that she was not the individual charged
in the Kentucky indictments and that the indictments did not
meet the requirements of G.S. 15A-723 of North Carolina’s
Uniform Criminal Extradition Act in that they did not substan-
tially charge her with the commission of a crime. Beginning 20
February 1981, and apparently on two occasions thereafter, hear-
ings were held on the petition, and evidence was presented by
both the State and petitioner. The trial court denied the petition
for writ of habeas corpus on 24 April 1981, and on 8 May 1981,
this Court issued its writ of certiorari to review the trial court’s
order.

Attorney General Edmisten, by Assistant Attorney General
Kaye R. Webb, for the State.

McConnell, Howard, Pruett and Toth, by Rodney Shelton
Toth, for the petitioner.
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VAUGHN, Judge.

[1] A person charged in any state with treason, felony, or other
crime, who flees from justice and is found in another state shall,
on demand of the executive authority of the state from which he
fled, be delivered up, to be returned to the state having jurisdie-
tion of the crime. U.S. CONST., art. IV, § 2, cl. 2. In Michigan v.
Doran, 439 U.S. 282, 99 S.Ct. 530, 58 L.Ed. 2d 521 (1978), the
Supreme Court clearly established that, once the governor of the
asylum state has granted extradition, the scope of review of the
court considering release on habeas corpus is limited to deciding
(a) whether the extradition documents on their face are in order;
(b) whether the petitioner has been charged with a crime in the
demanding state; (c) whether the petitioner is the person named
in the request for extradition; and (d) whether the petitioner is a
fugitive. The hearing conducted by the court is intended to be a
summary proceeding. Id.

In the present case, the petitioner’s first contention is that
the trial court erred in determining that the two Kentucky indict-
ments substantially charged petitioner with crimes. Petitioner
argues that, in the indictment alleging that petitioner committed
the crime of theft by deception of over $100.00, the State of Ken-
tucky failed to allege that the petitioner had intentionally issued
a check knowing that it would not be honored by the drawee. As
to the indictment charging the petitioner with making a false
statement to obtain a credit card, petitioner contends that the
State of Kentucky failed to set forth the particular false state-
ment which the defendant allegedly made.

[21 The law of the demanding state, i.e. Kentucky, furnishes the
test of whether the indictment has substantially charged a crime.
In re Bailey, 203 N.C. 362, 166 S.E. 165 (1932), rev'd. on other
grounds, South Carolina v. Bailey, 289 U.S. 412, b3 S.Ct. 667, 77
L.Ed. 1292 (1933). Under the Kentucky Rules of Criminal Pro-
cedure, an indictment must contain a plain, concise and definite
statement of the essential facts constituting the specific offense
with which a defendant is charged. RCr 6.10(2). This rule liberal-
ized earlier Kentucky law which required a detailed statement of
the offense charged. Prior to the enactment of RCr 6.10, indict-
ments for theft offenses had to state intent to commit the offense.
See Richards v. Commonwealth, 195 Ky. 333, 242 S.W. 591 (1922).
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We find no recent case, however, which is helpful to our deter-
mination of whether the indictment charging the petitioner with
theft by deception of over $100.00 should, under the new law, in-
clude an allegation as to the petitioner’s intent.

In view of our belief, however, that the second indictment
substantially charges petitioner with the commission of a crime,
to wit, making a false statement to obtain a credit card, we deem
it unnecessary to decide whether the first indictment was suffi-
cient under Kentucky law. In the second indictment, the peti-
tioner contended that the State of Kentucky should have set forth
the specific false statement which she made in order to obtain the
credit card. The indictment as we read it tracks almost verbatim
the language of the statute under which the petitioner is charged.
While the petitioner cites the case of Gardner v. Commonwealth,
164 Ky. 196, 175 S.W. 362 (1915) for the proposition that the in-
dictment must set forth the false statement, we find that RCr
6.10 no longer requires this statement. In Wylie v. Com-
monwealth, 556 S'W. 2d 1 (1977) (per curiam), the Supreme Court
of Kentucky stated that an indictment under RCr 6.10 is suffi-
cient if it informs the accused of the specific offense with which
he is charged and does not mislead him. The court held that an in-
dictment charging defendant with receiving stolen property (a
misdemeanor) without alleging that the value of the stolen prop-
erty was $100.00 or more (a felony) did not preclude conviction for
felonious receipt. In Brown v. Commonwealth, 555 S.W. 2d 252
(1977), the Kentucky court held that, where the statute
enumerated several means of murder, failure of the murder in-
dictment to state the specific means of the murder was defective
but sufficient to support a conviction. In the Brown case, the Ken-
tucky court emphasized that defense counsel should seek a bill of
particulars in order to obtain the specifics of the alleged offense.

Based on the foregoing cases interpreting RCr 6.10, we con-
clude that the indictment charging the petitioner with making a
false statement to obtain a credit card substantially charged the
petitioner with a crime in the State of Kentucky.

[3] Petitioner also contends that she was denied due process of
law when the trial court found to its “reasonable satisfaction”
that the petitioner was the Margie W. Dodd a/k/a Margie L.
Williams charged in the Governor’'s warrant. Petitioner contends
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that the State had the burden of proving beyond a reasonable
doubt that the petitioner was the person charged in the indict-
ments. We find, however, that petitioner had the burden of show-
ing beyond a reasonable doubt that she was not the person named
in the extradition papers. (Cf. South Carolina v. Bailey, 289 U.S.
412, 53 S.Ct. 667, 77 L.Ed. 1292 (1933), where the Supreme Court
stated that it could not approve petitioner’s discharge unless it
appeared from the record that petitioner succeeded in showing by
clear and satisfactory evidence that he was outside the demand-
ing state at the time of the alleged crime. “Stated otherwise, he
should not have been released unless it appeared beyond
reasonable doubt that he was without the . . . [demanding state]
when the . . . offense was committed. . . .” Id. at 422, 53 S.Ct. at
671, 77 L.Ed. at 1297.) The record shows that an employee of the
bank at which the petitioner allegedly gave a false statement to
obtain a credit card testified at the extradition hearing and iden-
tified the petitioner as the woman who made the false statement.
The petitioner attempted to counter this evidence by testifying
that her husband’s name was Curtis Dodd, not Richard Williams
as the bank’s employee had stated. The petitioner also presented
several documents establishing the identity of her husband, but
her evidence failed to establish beyond a reasonable doubt that
she was not the person named in the indictments. Although the
trial judge committed error in announcing the standard of
evidence he was using, that error inured to the benefit of the
petitioner and was not, therefore, prejudicial to her.

[4] We also reject the petitioner’s argument that the trial court
erred by allowing the testimony of the bank’s employee concern-
ing the identity of the petitioner and by failing to conduct a wvoir
dire concerning the in-court identification. The extradition hear-
ing, being a summary proceeding, was heard without a jury. A
voir dire hearing was, therefore, unnecessary. Had the petitioner
wanted to attack the identification testimony of the witness, she
could have done so adequately on cross-examination. It is obvious
from the record that, although the petitioner did attack the iden-
tification made by the witness, the trial judge found petitioner to
be the one charged in the indictment.

[5] The final argument which we consider is the petitioner’s con-
tention that the court erred in not releasing the petitioner when
it was clear that the indictments charging Margie L. Williams had
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been amended to read Margie W. Dodd a/k/a Margie L. Williams.
Kentucky RCr 6.16 specifically provides for the amendment of an
indictment. Furthermore, the courts of Kentucky have held that
an amendment to an indictment to correct error in the name of
the person charged is a matter of form and not of substance.
Veach v. Commonwealth, 572 S.W. 2d 417 (1978). We agree with
the State that, if the petitioner wants to challenge the constitu-
tionality of the Kentucky procedures allowing for amendment of
an indictment, she must do so in the Kentucky courts.

Petitioner presents one additional argument related to the in-
dictment for theft by deception of over $100.00. Since we are bas-
ing our decision only on the question of the indictment charging
the crime of making a false statement to obtain a credit card, we
find no need to address this contention.

The order of the trial court is
Affirmed.

Chief Judge MORRIS and Judge MARTIN (Harry C.} concur.

JOHN A. WHICHARD anp wirg, CHRISTINE A. WHICHARD; JACK L.
WALLACE anp wirg, JUNE B. WALLACE; RAY T. TUTEN AND WIFE,
REBECCA A. TUTEN; LEON H. WINGATE anp wire, ALICE A.
WINGATE; MAXEY T. BUNCH anp wirg, NANCY B. BUNCH; EDWARD J.
MULLEN anND WIFE, JACQUELINE B. MULLEN; RODNEY T. BOWEN AND
wIFE, JEAN E. BOWEN; CONNELL E. PURVIS anp wirg, JUANITA E.
PURVIS; ALTON N. WOOLARD anD wiFe, DARLENE 0. WOOLARD; anD
CLARENCE M. CARTWRIGHT anD wirE, BARBARA CARTWRIGHT v.
RONALD G. OLIVER anD wiFg, BETTY ORMOND OLIVER

No. 812SC567
(Filed 2 March 1982)

1. Rules of Civil Procedure §§ 20, 23— proper joinder of parties —all plaintiffs not
testifying

Under G.S. 1A-1, Rule 20(a), permissive joinder, plaintiffs, landowners in a

beach development, were entitled to sue collectively defendant landowners

without being certified as a class for the purposes of a G.S. 1A-1, Rule 23 class

action. Their claims arose out of the same occurrences, and the testimony of

some of the plaintiffs, plus the interrogatories and requests for admissions pro-
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vided sufficient evidence as to all the plaintiffs’ claims to withstand defend-
ants’ motion to dismiss.

2. Dedication § 1— implied easement by dedication — sufficiency of evidence

Plaintiff landowners’ evidence was sufficient to prove the existence of an
implied easement by dedication on the land to which defendants asserted title
where the evidence showed that defendants acquired a quitclaim deed to the
disputed land for $100 in 1976; and that defendants’ and plaintiffs’ deeds
specifically refer to one of two recorded maps which designate defendants’
property as a park area.

APPEAL by defendants from Brown, Judge. Judgment
entered 28 December 1980 in Superior Court, BEAUFORT County.
Heard in the Court of Appeals 2 February 1982.

All of the parties to this case own lots in Bayview, a beach
development in Beaufort County. In 1976, defendants obtained a
quitclaim deed to the riverfront lots in dispute and asserted
ownership by placing a cable across the property entrance and
displaying a “No Trespassing” sign. Plaintiffs assert that the lots
in dispute were originally dedicated to the use of all the property
owners in the subdivision as a park and water access area, that
defendants knew of the easement, and that by being prevented
from using the property, plaintiffs have suffered damages. The
trial court affirmed the status of the property as having an im-
plied easement by dedication and awarded plaintiffs nominal
damages. Defendants appeal. Additional facts will be discussed in
the body of the opinion as they relate to the issues raised.

McMullan & Knott, by Lee E. Knott, Jr., for plaintiff-
appellees.

Graves & Nifong, by Norman L. Nifong, for defendant-
appellants.

WELLS, Judge.

[1] Defendants first contend that the trial court erred in denying
their motion to dismiss the claims of those plaintiffs who did not
testify. Defendants argue that since plaintiffs did not bring this
action as a Rule 23 class action, there was insufficient evidence to
support the claims of the non-testifying plaintiffs.

Plaintiffs were entitled to sue collectively, without being cer-
tified as a class for the purposes of a G.S. 1A-1, Rule 23 class ac-
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tion, under the provisions of G.S. 1A-1, Rule 20(a) Permissive
Joinder. —

All persons may join in one action as plaintiffs if they assert
any right to relief jointly, severally, or in the alternative in
respect of or arising out of the same transaction, occurrence,
or series of transactions or occurrences and if any question of
law or fact common to all parties will arise in the action. . . .

udgment may be given for one or more of the plaintiffs ac-
cording to their respective rights to relief. . . .

Plaintiffs asserted their rights severally, as individual lot owners,
each with the privilege of using land dedicated to owners within
Bayview. Their claims arose out of the same occurrences, i.e.
defendants’ attempted purchase of an interest in and their
cordoning-off of the lots, and raised the same factual and legal
issue: the existence of a valid easement by dedication versus
defendants’ right to sole possession and use of the property. The
recorded deeds and plats introduced by the testifying plaintiffs
are competent, substantive evidence of the ownership and intend-
ed use of the disputed land, which support all plaintiffs’ claims.
See G.S. 8-6; G.S. 8-18; 1 Stansbury’s N.C. Evidence § 77 (Brandis
Rev. 1973); Webster, Real Estate Law in North Carolina, § 284(b).
Similarly, the testimony of plaintiffs Jack Wallace and John
Whichard and adverse witness Betty Oliver, plus the inter-
rogatories and requests for admissions, provided sufficient
evidence as to all the plaintiffs’ claims to withstand defendants’
motion to dismiss. This assignment is overruled.

[21 Defendants’ next two exceptions relate to the sufficiency of
plaintiffs’ evidence in proving the existence of an implied ease-
ment by dedication on the land to which defendants assert title.
The stipulated evidence shows that this development bordering
on the Pamlico River was established between 1922 and 1925
under the name of “Bayside”. In 1925, the land was conveyed to
The Bayview Company, and its name was changed to “Bayview”.
In 1926, a map entitled “Bayview on the Pamlico” was recorded,
from which lots were conveyed by reference. This plat describes a
park-like area along the riverfront, with captions designating a
bandstand, pavilion, garden, and hotel. The “park” area on the
1926 map includes the disputed lots. The Bayview Company was
placed in receivership in 1932, and then sold to Bayview Incor-
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porated. In approximately 1940, Bayview, Inc. recorded a similar
map of the development and sold lots with reference to it. This
second map contains markings for a “beech” (sic) at approximately
the same location as the “park” on the first map. For a 1976
quitclaim deed to the lot, which includes approximately 50 feet of
waterfront on the Pamlico River, defendants paid $100. Defend-
ants’ deed contains a specific reference to the 1940 recorded
Bayview, Inc. map. Each of plaintiffs’ deeds specifically refers to
one of the two recorded maps.

Defendants contend that certain facts tend to negate the
property’s dedication. Private cottages have been built on areas
designated on the plat for the hotel and garden. A boat ramp was
built on the disputed lots some years ago, and small fees have
been charged for its use. A neighbor’s commercial fishing equip-
ment has been stored on the lot from time to time. Defendants
assert that when they bought these lots, the boat ramp was in a
dangerous state of disrepair, the land was full of litter and was
being used as a haven for drunkards rather than a park.

The trial court made the following pertinent findings of fact
and conclusions of law.

28. This property is depicted as a park area containing
paths and plantings on the map of the Subdivision of
Bayview of record in Map Book 1 at page 150 of the Beaufort
County Registry.

29. This property is shown and denominated as beach on
the map of the Subdivision of Bayview of record in Map Book
2 at page 81 of the Beaufort County Registry.

30. The aforesaid maps represent a division of a tract of
land into streets, lots, parks and beaches.

31. The lots owned by the plaintiffs were sold and con-
veyed by reference to the aforesaid maps.

32. At the time the plaintiffs purchased their lots it was
represented to them that the waterfront area shown on the
aforesaid maps of the subdivision of Bayview was reserved
for the exclusive use of the owners of lots in the subdivision.
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35. The actions of the defendants in placing a cable
across a part of the waterfront area shown on the aforesaid
maps of the Subdivision of Bayview and erecting *“No
Trespassing” signs thereon as aforesaid, prevented the plain-
tiffs from using this area.

1. When lots are sold and conveyed by reference to a
map or plat which represents a division of the tract of land
into streets, lots, parks and beaches, a purchaser of a lot or
lots acquires the right to have the streets, parks and beaches
kept open for his reasonable use.

2. The plaintiffs are entitled to have the waterfront area
shown on the maps of the Subdivision of Bayview of record in
Book 1 page 150, and in Book 2 at page 81 of the Beaufort
County Registry kept open for their reasonable use.

If supported by competent evidence, the trial court’s findings of
fact are conclusive on appeal, even though there may be evidence
to the contrary. Williams v. Insurance Co., 288 N.C. 338, 218 S.E.
2d 368 (1975). There was sufficient evidence to support the court’s
findings, and the trial court’s findings support its conclusions of
law. As our Supreme Court stated in Realty Co. v. Hobbs, 261
N.C. 414, 135 S.E. 2d 30 (1964):

Where lots are sold and conveyed by reference to a map
or plat which represents a division of a tract of land into
streets, lots, parks and playgrounds, a purchaser of a lot or
lots acquires the right to have the streets, parks and
playgrounds kept open for his reasonable use, and this right
is not subject to revocation except by agreement. (Citations
omitted.) It is said that such streets, parks and playgrounds
are dedicated to the use of lot owners in the development. In
a strict sense it is not a dedication, for a dedication must be
made to the public and not to a part of the public. (Citation
omitted.) It is a right in the nature of an easement appurte-
nant. Whether it be called an easement or a dedication, the
right of the lot owners to the use of the streets, parks and
playgrounds may not be extinguished, altered or diminished
except by agreement or estoppel. (Citations omitted.) This is
true because the existence of the right was an inducement to
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and a part of the consideration for the purchase of the lots.
(Citations omitted.) Thus, a street, park or playground may
not be reduced in size or put to any use which conflicts with
the purpose for which it was dedicated. (Citations omitted.)

See Finance Corp. v. Langston, 24 N.C. App. 706, 212 S.E. 2d 176
(1975), cert. denied, 287 N.C. 258, 214 S.E. 2d 429 (1975); Webster,
supra, § 284(b). See also Emanuelson v. Gibbs, 49 N.C. App. 417,
271 S.E. 2d 557 (1980). We overrule this assignment of error.

Defendants’ final contention is that the trial court erred in
failing to find as a fact that their property had been adversely
possessed under color of title for over seven years, thus destroy-
ing the dedication. Adverse possession was not pleaded as a
defense nor was the issue raised at trial, and therefore defend-
ants cannot assert this defense on appeal. Men’s Wear v. Harris,
28 N.C. 153, 220 S.E. 2d 390 (1975), disc. rev. denied, 289 N.C. 298,
222 S.E. 2d 703 (1976); G.S. 1A-1, Rule 8(c). This assignment is
overruled.

Affirmed.

Judges MARTIN (R. M.) and WEBB concur.

IN THE MATTER OF: MAMIE TYSON VANDIFORD, Wipow or WiLLIS HENRY
V ANDIFORD, DECEASED, RoUTE 1, Box 291-F, GREENVILLE, NORTH CAROLINA

No. 81101C577 .
(Filed 2 March 1982)

Firemen’s Pension Act § 1; Master and Servant § 95— death of firemen —claim for
benefits —no appellate review
G.S. 143-166.4 governs the administration of claims under the death
benefit act for firemen and law enforcement officers, G.S. Ch. 143, Art. 12A,
and decisions of the Industrial Commission in such proceedings are final and
conclusive. Therefore, the Court of Appeals had no jurisdiction to review the
decision of the Industrial Commission denying the claim of a fireman’s widow
for such benefits.

APPEAL by petitioner from the decision and order of the
North Carolina Industrial Commission filed 9 March 1981. fHeard
in the Court of Appeals 3 February 1982,
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This is an appeal from a final decision of the North Carolina
Industrial Commission denying claimant’s petition for benefits
pursuant to article 12A of chapter 143 of the General Statutes of
North Carolina, the death benefit act for firemen and law enforce-
ment officers. The evidence indicated that petitioner’s husband, a
member of the Bell Arthur Fire Department, died as the result of
injuries that he received while at the scene of a fire outside the
Bell Arthur fire district. The Commission held that the deceased
was not performing any official duties within the meaning of
N.C.G.S. 143-166.1 at the time he was injured, and, therefore, peti-
tioner was not entitled to benefits under the statute.

Attorney General Edmisten, by Assistant Attorneys General
Ralf F. Haskell and Eliasha H. Bunting, Jr., for appellee.

John B. Lewis, Jr. for appellant.

MARTIN (Harry C.), Judge.

At the threshold, we are faced with the jurisdictional ques-
tion of appellant’s right of appeal in this case. Our research
discloses that this is a question of first impression in North
Carolina.

The pertinent portion of the statute in question reads:

The Industrial Commission shall have power to make
necessary rules and regulations for the administration of the
provisions of this Article. It shall be vested with power to
make all determinations necessary for the administration of
this Article and all of its decisions and determinations shall
be final and conclusive and not subject to review or reversal
except by the Industrial Commission itself.

N.C. Gen. Stat. § 143-166.4 (1978). This act was passed in 1959. At
that time, the following portion of chapter 143 of the General
Statutes was in effect:

Right to judicial review.— Any person who is aggrieved
by a final administrative decision, and who has exhausted all
administrative remedies made available to him by statute or
agency rule, is entitled to judicial review of such decision
under this article, unless adequate procedure for judicial
review is provided by some other statute, in which case the
review shall be under such other statute.
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N.C. Gen. Stat. § 143-307 (1964). This statute was passed in 1953
but was repealed in 1973 and reenacted that same year in almost
identical language as section 43 of chapter 150A, the Ad-
ministrative Procedure Act. Proceedings before the North
Carolina Industrial Commission are specifically exempted from
the provisions of the Administrative Procedure Act. N.C. Gen,
Stat. § 150A-1(a)(1978).

Therefore, at the time of the events in question in this case,
5 September 1977, section 143-307 was not in effect, and the Ad-
ministrative Procedure Act, by its specific terms, did not apply to
this proceeding.

There remains, however, the question of the effect of
N.C.G.S. 7A-29 upon N.C.G.S. 143-166.4. The part of section 29
necessary for our consideration is: “From any final order or deci-
sion of the . . . North Carolina Industrial Commission . . . appeal
as of right lies directly to the Court of Appeals.” Section 29 was
adopted in 1967. Prior thereto, appellate review of Industrial
Commission cases had been by appeal to the superior court, with
final review in the Supreme Court. N.C. Gen. Stat. § 97-86 (1965).
This was the method of appellate review from 1929 to 1967. See
§ 8081 (ppp) of the North Carolina Code of 1935.

Article 12A of chapter 143, the firemen’s benefit act, is not a
part of the North Carolina Workers’ Compensation Act. The
methods of appellate review contained in the compensation act
are not applicable to the Industrial Commission’s function under
article 12A. Although the legislature delegated to the Commission
the authority to promulgate the necessary rules and regulations
for the administration of claims under article 12A, the statute
specifically made the determinations of the Commission final and
conclusive and not subject to further review.

Where one statute deals with the subject matter (appellate
review) in detail with reference to a particular situation (claims
under article 12A) and another statute deals with the same sub-
ject matter in general and comprehensive terms, the particular
statute will be construed as controlling in the particular situation,
unless it clearly appears that the legislature intended to make the
general aet controlling in regard thereto. The fact that the par-
ticular statute was later enacted adds additional weight to this
rule of construction. Food Stores v. Board of Alcoholic Control,
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268 N.C. 624, 151 S.E. 2d 582 (1966); Utilities Comm. v. Electric
Membership Corp., 3 N.C. App. 309, 164 S.E. 2d 889 (1968). Here,
the 1929 North Carolina Workmen’s Compensation Act provided a
method of judicial review of determinations by the Industrial
Commission. Thereafter, in 1959, article 12A of chapter 143 was
passed, with section 166.4 particularly dealing with appellate
review of claims under the article. The subsequent adoption of
N.C.G.S. 7TA-29 did not grant appellate review of determinations
by the Industrial Commission; that had already been provided in
the 1929 statute. N.C.G.S. 7A-29 merely established a new method
of appellate review, occasioned by the creation of the Court of
Appeals of North Carolina.

There is no constitutional or inalienable right of appellate or
judicial review of an administrative decision. If the statute does
not provide for appeal, none exists. In re Assessment of Sales
Tax, 2569 N.C. 589, 131 S.E. 2d 441 (1963); In re Employment
Security Com., 234 N.C. 651, 68 S.E. 2d 311 (1951); Gunter v. San-
ford, 186 N.C. 452, 120 S.E. 41 (1923). There can be no appeal from
the decision of an administrative agency except pursuant to
specific statutory provision therefor. In re Employment, supra.’
Although the death of Mr. Vandiford is indeed regrettable, the
question of whether to provide appellate review of decisions by
the Industrial Commission pursuant to N.C.G.S. 143-166.4 is a
matter for the legislature, not the courts.

Our holding today is in accord with decisions of the United
States Supreme Court. Federal constitutional due process does
not require judicial review of final state agency action. Reetz v.
Michigan, 188 U.S. 505, 47 L.Ed. 563 (1903). Later cases, without
referring to Reetz, hold that preclusion of judicial review of
federal agency action extends only to review of agency decisions
applying the statute to a particular set of facts. Joknson .
Robison, 415 U.S. 361, 39 L.Ed. 2d 389 (1974). (Petitioner Van-
diford is seeking judicial review of such agency decision.)
Likewise, federal constitutional due process does not require ap-
pellate review of civil and criminal cases. Abney v. United States,
431 U.S. 651, 52 L.Ed. 2d 651 (1977); Estelle v. Dorrough, 420 U.S.
534, 43 L.Ed. 2d 377 (1975); Ortwein v. Schwab, 410 U.S. 656, 35

1. For a general discussion of judicial review of agency action, see G. Robin-
son, E. Gellhorn and H. Bruff, The Administrative Process 38-42 (2d ed. 1980).
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L.Ed. 2d 572 (1973); District of Columbia v. Clawans, 300 U.S. 617,
81 L.Ed. 843 (1936); Luckenback S. S. Co. v. United States, 272
U.S. 533, 71 L.Ed. 394 (1926).

Therefore, we hold that N.C.G.S. 143-166.4 governs the ad-
ministration of claims under article 12A of the statute, and by its
specific terms, the decisions by the Industrial Commission are
final and conclusive. Appeal from its decisions is proscribed. It
follows that this Court has no jurisdiction to review this appeal of
the decision by the North Carolina Industrial Commission made
pursuant to N.C. G.S. 143-166.4. The appeal must be dismissed.

Chief Judge MORRIS and Judge VAUGHN concur.

STATE OF NORTH CAROLINA v. JUNIOR CLAUDE BROWN

No. 8129SC854
(Filed 2 March 1982)

1. Larceny § 4— larceny by employee —sufficiency of indictment
In a prosecution for larceny by an employee, an indictment which alleged
that cows were delivered to defendant “to be kept to the use of” his employer
sufficiently alleged a trust delivery, and it was not necessary for the indict-
ment to allege who delivered the cows to defendant.

2. Larceny § 4— larceny by employee —age not essential element in indictment
In a prosecution for larceny by employee, an indictment was not inade-
quate because it failed to allege that defendant was at least 16 years of age. A
proviso in the larceny by employee statute, G.S. 14-74, providing “that nothing
contained in this section shall extend to . . . servants within the age of 16
years,” withdraws a class of defendants from the crime of larceny by an
employee. Because the phrase creates an exception to G.S. 14-74, age is not an
essential element which the indictment must allege.

3. Larceny § 1-distinction between larceny by employee and common law
larceny —no fatal variance between indictment and evidence

There was no fatal variance between an indictment charging defendant
with larceny by an employee and the evidence offered at trial where the
evidence tended to show defendant was employed as foreman of a farm, was in
charge of 100 or so cattle, and wrongfully carried away some of the cattle. The
evidence did not prove a common law larceny offense as the evidence did not
support the inference that defendant originally wrongfully acquired the prop-
erty.
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APPEAL by defendant from Freeman, Judge. Judgment
entered 11 March 1981 in Superior Court, RUTHERFORD County.
Heard in the Court of Appeals 1 February 1982.

Defendant was convicted of felonious larceny by an employee.
Judgment imposing a prison sentence was entered.

Attorney General Edmisten, by Assistant Attorney General
Daniel F. McLawhorn, for the State.

Appellate Defender Project for North Carolina, by Assistant
Appellate Defender Malcolm R. Hunter, Jr., and Assistant Ap-
pellate Defender Lorinzo L. Joyner, for defendant appellant.

VAUGHN, Judge.

[1] Three of defendant’s assignments of error relate to the in-
dictment for larceny by an employee. Defendant first argues that
the indictment is defective because it fails to allege a trust
delivery. We overrule this assignment of error.

G.S. 14-74 states the following:

“If any servant or other employee, to whom any money,
goods or other chattels . . . by his master shall be delivered
safely to be kept to the use of his master, shall withdraw
himself from his master and go away with such money,
goods, or other chattels . . . with intent to steal the same
and defraud his master thereof, contrary to the trust and
confidence in him reposed by his said master; . . . the serv-
ant so offending shall be punished as a Class H felon: Provid-
ed, that nothing contained in this section shall extend to . .
servants within the age of 16 years.”

According to State v. Babb, 34 N.C. App. 336, 238 S.E. 2d 308
(1977), an indictment charging a violation of G.S. 14-74 must allege
that the property was received and held by the defendant in
trust, or for the use of the owner, and that being so held, it was
feloniously converted or made away with by the servant or agent.

The present indictment alleges that the defendant feloniously
carried away two black angus cows which were owned by Royce
B. Thomas. It further alleges that

“[alt the time of this larceny the defendant was the employee
of Royce B. Thomas and the said cows had been delivered
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safely to the defendant to be kept to the use of Royce B.
Thomas, and the defendant converted them to his own use
with the intent to steal them and to defraud his employer,
without the consent of his employer. The defendant occupied
a position of trust and confidence.”

Because the indictment alleges that the cows were delivered to
defendant “to be kept to the use of’ his employer, we hold the in-
dictment sufficiently alleges a trust delivery. It is not necessary
for the indictment to allege who delivered the cows to defendant.
See also State v. Maslin, 195 N.C. 537, 539, 143 S.E. 3, 5 (1928),
rev'd on other grounds, 279 N.C. 663, 185 S.E. 2d 174 (1971); State
v. Lanier, 89 N.C. 517, 519 (1883).

[2] Defendant next argues that the indictment is inadequate
because it fails to allege that he is at least 16 years old. He cites
the statutory phrase, ‘Provided, that nothing contained in this
section shall extend to . . . servants within the age of 16 years.”
Defendant contends that age is an essential element of G.S. 14-74,
which must be alleged, proven and charged. We disagree.

We are aided in our analysis by State v. Comnor, 142 N.C.
700, 55 S.E. 787 (1906). Addressing a question similar to the pres-
ent one, the Supreme Court stated:

“It is well established that when a statute creates a substan-
tial criminal offense, the description of the same being com-
plete and definite, and by subsequent clause, either in the
same or some other section, or by another statute, a certain
case or class of cases is withdrawn or excepted from its pro-
visions, these excepted cases need not be negative in the in-
dictment, nor is proof required to be made in the first
instance on the part of the prosecution.”

142 N.C. at 701, 55 S.E. at 788.

As noted in State v. Connor, supra, there are no magic words
for creating an exception to an offense. Neither is placement of a
phrase controlling. The determinative factor is the nature of the
language in question. Is it part of the definition of the crime or
does it withdraw a class from the crime?

Upon examining G.S. 14-74, we conclude that the phrase in
question withdraws a class of defendants from the crime of
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larceny by an employee. The language before the phrase com-
pletely and definitely defines the offense. Servants within 16
years of age are excepted from that definition. Because the
phrase creates an exception to G.S. 14-74, we hold that age is not
an essential element which the indictment must allege and the
State initially prove. See State v. Connor, supra. Compare with
G.S. 14-27.2.

We recognize that a legislature cannot so define the elements
of an offense that defendant has an “unfair” allocation of the
burden of proof. Patterson v. New York, 432 U.S. 197, 210, 97
S.Ct. 2319, 2327, 53 L.Ed. 2d 281, 292 (1977); State v. Trimble, 44
N.C. App. 659, 666, 262 S.E. 2d 299, 303 (1980). Age, however, is a
fact particularly within defendant’s knowledge. To place the
burden on defendant to raise the exception to G.S. 14-74 and to
prove that he comes within it does not exceed the constitutional
limits established. Defendant’s assignment of error is overruled.

[3] Defendant’s third assignment of error is an alleged fatal
variance between the indictment against him and the evidence of-
fered at trial. Defendant was charged with larceny by an
employee. He contends, however, that the evidence supported a
conviction, if at all, of common law larceny.

Defendant correctly notes a distinction between larceny by
an employee and common law larceny. The latter is not a lesser
included offense of the former. In fact, a conviction of common
law larceny requires evidence inconsistent with that supporting a
conviction of larceny by an employee. State v. Daniels, 43 N.C.
App. 556, 259 S.E. 2d 396 (1979). Common law larceny requires a
trespass, either actual or constructive. Larceny by an employee
requires lawful possession.

Defendant mistakenly equates, however, his actions with the
trespass element of common law larceny. Defendant argues that
the evidence showed he removed the cows without authority. He
contends that he is, therefore, guilty of a wrongful taking and
cannot be convicted of G.S. 14-T4. The evidence highlighted by
defendant, however, shows a wrongful carrying away—an ele-
ment of both common law larceny and larceny by an employee.
The wrongful taking of trespass refers to an originally wrongful
acquisition of the objects.
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A case on point is State v. Lovick, 42 N.C. App. 577, 257 S.E.
2d 146 (1979). The employees there were employed to bag
groceries and sweep. Without permission of their employer, they
removed hams from the storeroom. The Court held the employees
were properly charged with larceny rather than embezzlement.
The evidence showed they had acquired possession of their
employer’s property illegally.

In contrast is the evidence of the present cause. Defendant’s
employer testified that defendant was in charge of one hundred
or so cattle on Round Pond Farm. According to the manager of
Round Pond Farm, defendant was more or less foreman: “He was
entrusted with all the cattle there on the farm.” This evidence
shows that defendant originally had lawful possession of the cows,
as required by G.S. 14-74. There is thus no variance between the
charge and proof.

Defendant finally argues that the court committed prejudicial
error in its admission of hearsay evidence. The argument is
without merit for several reasons. Among them, there is nothing
to indicate that the witness was not testifying from personal
knowledge. If defendant had reason to believe the witness was
not speaking from personal knowledge, he was at liberty to ex-
plore the issue on cross-examination or voir dire. State v. McKin-
non, --- N.C. App. ---, 283 S.E. 2d 555 (1981).

No error.

Chief Judge MORRIS and Judge MARTIN (Harry C.) concur.

GEORGE REYNOLDS EVANS, SR. v. WILLIAM CHIPPS; CARNEY JAMES;
DARRYL BRUESTLE anp THE CITY OF WILMINGTON

No. 815S8C605
(Filed 2 March 1982)

1. Constitutional Law § 17; Limitation of Actions § 4.1 — actions for violations of
civil rights— statute of limitations

The three-year time limitation preseribed by G.S. 1-52(2) for actions found-

ed on “a liability created by statute, either state or federal” applies to actions

under 42 U.S.C. §§ 1983 and 1985(3) to recover damages for deprivation of civil
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rights under color of State law and for conspiracy to deprive plaintiff of his
civil rights.

2. False Imprisonment § 2; Malicious Prosecution § 7; Trespass § 3— statute of
limitations for false imprisonment, malicious prosecution and trespass
The one-year limitation of G.S. 1-54(3) applies to an action for false im-
prisonment; the three-year limitation of G.S. 1-52(5) applies to an action for
malicious prosecution; and the three-year limitation period of G.S. 1-52(13) ap-
plies to an action for trespass by a public officer under color of his office.

3. Constitutional Law § 17; False Imprisonment § 2; Malicious Prosecution § 7;
Trespass § 3— actions barred by statute of limitations
Plaintiff’s actions to recover damages for alleged violation of his civil
rights under color of state law, conspiracy to deprive him of his civil rights,
false imprisonment, malicious prosecution, and trespass were barred by the
statute of limitations, the longest of which was three years, where all of plain-
tiff's claims arose by 8 August 1977, the date on which he was sentenced to
prison and on which he necessarily would have known of the injuries forming
the bases of his actions, and plaintiff's complaint was not filed until 27 October
1980.

4. Limitation of Actions § 11— plaintiff in prison —time to prepare suit —statute
of limitations not tolled
The fact that defendant was in prison and needed time to prepare his
complaint did not prevent the statute of limitations from running against his
suit to recover damages for alleged violations of his civil rights under color of
state law, conspiracy to violate his civil rights, false imprisonment, trespass by
a public officer under color of his office, and malicious prosecution.

5. Limitation of Actions § 12.2; Rules of Civil Procedure § 41 — filing of complaint
in federal court —statute of limitations not barred in state court
G.S. 1A-1, Rule 41(a) did not prohibit claims in state court which had
previously been filed in a federal district court from being barred by the
statute of limitations where there was nothing in the record to show that the
federal court claims were subject to either a voluntary or involuntary
dismissal; in entering summary judgment against plaintiff on one claim, the
federal court did not specify that plaintiff would have any additional time to
file a new action thereon; and plaintiff's complaint in the state court was filed
more than a year after the federal district court entered summary judgment
against plaintiff. Furthermore, plaintiff’s filing of a complaint in federal district
court would not prevent the statute of limitations from barring his action in
the state court. G.S. 1A-1, Rule 3.

APPEAL by plaintiff from Rouse, Judge. Order entered 20
January 1981 in Superior Court, NEW HANOVER County. Heard in
the Court of Appeals on 9 February 1982.

This plaintiff was convicted by a jury of armed robbery and
larceny, and judgments were entered against him on 8 August
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1977 sentencing him to concurrent prison terms of thirty and two
years.

On 27 October 1980, plaintiff instituted this ecivil action
against William Chipps and Carney James, who are officers of the
Wilmington Police Department; Darryl Bruestle, who is Chief of
Police in Wilmington; and the City of Wilmington. Plaintiff’s com-
plaint alleges that defendants violated his civil rights and commit-
ted misconduct against him in that defendants Chipps and James
arrested plaintiff on 22 April 1977 (for the offenses for which he
was convicted) and denied his request for counsel, in that he was
held on a criminal charge without having been identified by the
victim on the night of arrest, in that perjured testimony and il-
legal evidence was used against him, in that there was a con-
spiracy to procure perjured testimony against him, in that a
search of plaintiff's residence was conducted for the sole purpose
of harassing plaintiff's family, and in that defendants Chipps and
James changed police records and tried to destroy evidence ex-
culpating plaintiff of the criminal charges then pending against
him and failed to turn over other such exculpatory evidence.

Defendants filed an answer denying the plaintiff's material
allegations, pleading the statute of limitations as a bar to the ac-
tion, and moving for summary judgment. On 20 January 1981, the
court entered an order granting defendants’ motion for summary
judgment, “on the basis of the Statute of Limitations barring the
Plaintiff's action.” Plaintiff appealed.

Plaintiff appellant George Reynolds Evans, pro se.

Nelson, Smith & Hall, by James L. Nelson; and City At-
torney R. Michael Jones, for defendants appellees.

Legal Services of the Lower Cape Fear, by James B.
Gillespie, Jr., amicus curiae.

HEDRICK, Judge.

[1,2] “[Iln determining the applicable statute of limitations, the
focus should be upon the nature of the right which has been in-
jured. . . .” Holley v. Coggin Pontiac, Inc., 43 N.C. App. 229, 241,
259 S.E. 2d 1, 9, disc. rev. denied, 298 N.C. 806, 261 S.E. 2d 919
(1979). In the present case, plaintiff's complaint, when considered
in a light most favorable to him, alleges injuries to rights which
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arguably would produce the following causes of action: an action
under 42 U.S.C. § 1983 for deprivation of civil rights under color
of state law; an action under 42 U.S.C. § 1985(3) for conspiracy to
deprive another of his civil rights; false imprisonment; malicious
prosecution; and trespass. For the actions brought under 42
U.S.C. §§ 1983, 85(3), the applicable limitations period is deter-
mined by reference to state law, Cox v. Stanton, 529 F. 2d 47 (4th
Cir. 1975); that limitations period is three years, which is the time
limitation prescribed by G.S. § 1-52(2) for actions founded on “a
liability created by statute, either state or federal.” See Bireline
v. Seagondollar, 567 F. 2d 260 {4th Cir. 1977), cert. denied, 444
U.S. 842, 62 L.Ed. 2d 54, 100 S.Ct. 83 (1979). Plaintiff’'s other
causes of action, assuming they were adequately alleged, are sub-
ject to the following limitations periods: for false imprisonment,
one year, G.S. § 1-54(3); for trespass by a public officer under col-
or of his office, three years, G.S. § 1-52(13); and for malicious pros-
ecution, three years, G.S. § 1-52(5).

[3] “Ordinarily, the period of the statute of limitations begins to
run when the plaintiff's right to maintain an action for the wrong
alleged accrues. The cause of action accrues when the wrong is
complete, even though the injured party did not then know the
wrong had been committed.” Wilson v. Crab Orchard Develop-
ment Co., 276 N.C. 198, 214, 171 S.E. 2d 873, 884 (1970). Bireline v.
Seagondollar, supra, however, states that the federal rule fixes
the time of accrual of a right of action under the federal civil
rights statutes, and that such time of accrual is the point in time
when the plaintiff knows or has reason to know of the injury
which is the basis of the action. Assuming arguendo that all of
plaintiff’s claims arose on the very late date of 8 August 1977, the
date on which he was sentenced to prison and a date on which he
would necessarily have to have known of the injuries forming the
basis of his action, all of plaintiff's possible causes of action would
still be barred by the statute of limitations, since his complaint
was not filed until 27 October 1980.

[4] Plaintiff argues, however, that the facts that he was in prison
and that he needed time to prepare his suit prevented the statute
of limitations from running against his action. This argument is
without merit. G.S. § 1-17, which enumerates the disabilities
which delay the running of a limitations period, does not include
imprisonment; in fact, 1975 N.C. Sess. Laws Ch. 252, effective 1
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January 1976, is entitled “An Act to Amend G.S. 1-17 so as to
Eliminate Imprisonment as a Disability Under the Statute of
Limitations. . . .” Plaintiff's imprisonment therefore did not pre-
vent the running of the statute of limitations. Similarly, plaintiff
cannot avoid the statute of limitations bar by the mere fact that
he needed more time to investigate and prepare his case. See
Wheeless v. St. Paul Fire and Marine Insurance Co., 11 N.C. App.
348, 181 S.E. 2d 144 (1971).

[5] Plaintiff also undertakes to make the argument that his filing
of a complaint in United States District Court for the Eastern
District of North Carolina on 15 September 1978 and G.S. § 1A-1,
Rule 41 prevent a statute of limitations bar to his action. Of the
alleged factual grounds for recovery contained in plaintiff’'s com-
plaint in the present action, only two were contained in plaintiff’s
federal complaint. Those two pertained to defendants’ alleged im-
proper detention of plaintiff without his having been identified by
the victim and their alleged deprivation of his right to counsel.
With respect to the other claims not mentioned in the federal
complaint, but raised in the present case, the federal complaint is
wholly irrelevant. With respect to the two claims which were
raised in the federal complaint, plaintiff would have us construe
G.S. § 1A-1, Rule 41 to save plaintiff from a statute of limitations
bar. G.S. § 1A-1, Rule 41(a) provides a plaintiff an additional year
to file a new action after a timely action on that same claim is
voluntarily dismissed. G.S. § 1A-1, Rule 41(b) likewise provides
that a new action may be filed within a year of an inveluntary
dismissal on a timely first action, if the court so specifies and if
the court specifies that the dismissal of the first action was
without prejudice. In the present case, there is nothing in the
record to show that the two claims which first appeared in plain-
tiff's federal complaint were subject to either a voluntary or in-
voluntary dismissal; in fact, plaintiff’s claim for deprivation of
counsel is still pending in federal court; plaintiff's federal court
claim of improper detention was subject to a summary judgment
in favor of defendants on 23 January 1979, and the court did not
specify that plaintiff would have any additional time to file a new
action thereon; finally, plaintiff's complaint in the present action
was filed more than one year after the federal district court
entered summary judgment against plaintiff. Plaintiff's “Rule 41”
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argument is without merit. In addition, it should be noted that a
civil action is commenced, in such a manner as to avoid a statute
of limitations bar, if, within the period of limitations prescribed, a
plaintiff files “a complaint with the court,” G.S. § 1A-1, Rule 3
[Emphasis added.]; plaintiff’'s filing of a complaint in federal
district court was unavailing to prevent a statute of limitations
bar in this action.

When the record discloses that a plaintiff’s claims against the
defendant are barred by the statute of limitations, the defendant
is entitled to judgment as a matter of law and summary judgment
is appropriate. Jarrell v. Samsonite Corp., 12 N.C. App. 673, 184
S.E. 2d 376 (1971), cert. denied, 280 N.C. 180, 185 S.E. 2d 704
(1972). Summary judgment in the present case was proper.

Affirmed.

Judges HILL and BECTON concur.

STATE OF NORTH CAROLINA v. KEITH DALE WALKER

No. 81258C867

(Filed 2 March 1982)

1. Criminal Law § 50.1 — admissibility of opinion testimony by pathologist
The trial court did not err in allowing a pathologist to testify that
fragments found in decedent’s body were “small shot that would be the type, a
shotgun shell.” The testimony was admissible as a shorthand statement of fact.

2. Constitutional Law § 30— defendant’s statement to witnesses—pretrial
discovery
The trial judge did not err in allowing testimony by witnesses for the
State concerning statements made by defendants when the State had not
disclosed contents of such statements in defendant’s discovery motion as G.S.
15A-903(a)2) only requires the prosecutor to divulge statements made by
defendant to persons acting on behalf of the State.

APPEAL by defendant from Kirby, Judge. Judgment entered
12 September 1980 in Superior Court, BURKE County. Heard in
the Court of Appeals 2 February 1982.
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Defendant was indicted for first degree murder and was con-
victed of second degree murder. He appeals from a judgment of
imprisonment.

Attorney General Edmisten, by Assistant Attorney General
William R. Shenton, for the State.

Byrd, Triggs, Mull & Ledford, by Joe K. Byrd Jr., for
defendant-appellant.

HILL, Judge.

The State's evidence tended to show that on 21 June 1980,
Randy Norman and his wife had a beer keg party at their house.
Defendant was invited and arrived around noon. Robert Taylor
Dickerson, the decedent, arrived around 4:30 or 5:00 p.m. Various
witnesses testified that they saw or heard decedent arguing with
Junior Sprouse and fighting with Jerry Morgan. Decedent was
asked to leave the party since he had been causing fights all
night. Terry Fleming escorted decedent to his car around 9:30
p.m. As they approached the cars, decedent swung his fist at
Fleming but missed. Fleming, in turn, knocked decedent down. As
Fleming was turning to go back to the party, defendant came by
him. “I heard a blast. I turned around and looked. . . . Dickerson
was lying on the ground. Keith was standing there. Keith had a
long gun in his hands.”

Defendant’s evidence tended to show that he talked to dece-
dent’s girlfriend and decedent told him, “ ‘well, by God she’s with
me, you leave her alone or I'll stomp your ass.’” Defendant did
not encounter decedent again until he saw decedent fighting with
Jerry Morgan. Defendant then decided to get his father’s gun,
which he had stored in Tony Fleming’s truck, and go home. Upon
looking for a ride, defendant saw Terry Fleming and another per-
son “arguing, fighting like.” Defendant testified that

Terry was knocking him down then, and everything, and
Terry started backing off from him, and turned to walk off.
As Terry turned to walk off, the boy came up off the ground
and started going toward his pocket, going into his pocket,
and I shot him. I thought he was coming out with a gun or
something to shoot me or Terry.
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[1] In his first argument, defendant contends that the trial judge
erred in allowing certain testimony by Dr. John C. Reese, a
pathologist, concerning his examination of decedent’s wound.
Over defendant’s objection, Dr. Reese testified that in the wound
he found “small fragments of metal and bone and fibra (phonetic-
aly) disks and bits of casing-like material,” which he described as
“portions that we call the gun wadding and shell casing.” Again,
over defendant’s objection, Dr. Reese stated, “My opinion is these
are small shot that would be the type, a shotgun shell.” Defend-
ant argues that this testimony is opinion evidence “made by an
expert witness upon matters that are not within the general
scope or realm of his particular knowledge of his discipline,” and
therefore was erroneously admitted. We do not agree.

It is well established that “a witness may state the ‘instan-
taneous conclusions of the mind as to the appearance, condition,
or mental or physical state of persons, animals, and things, de-
rived from observation of a variety of facts presented to the
senses at one and the same time.’ Such statements are usually
referred to as shorthand statements of facts.” State v. Spaulding,
288 N.C. 397, 411, 219 S.E. 2d 178, 187 (1975), modified as to death
sentence, 428 U.S. 904, 96 S.Ct. 3210, 49 L.Ed. 2d 1210 (1976),
quoting State v. Skeen, 182 N.C. 844, 905, 109 S.E. 71, 72 (1921).
See 1 Stansbury’s N.C. Evidence (Brandis rev. 1973) § 125, p. 389;
4 Strong’s N.C. Index 3d, Criminal Law § 71, p. 283. Under this
rule, our Supreme Court has allowed a police officer’s testimony
that an article he saw in plain view * ‘is a burglary lock pick. I am
not a locksmith and therefore I couldn’t go into details on how it
is used but I do recognize it as a burglary lock pick.” State v.
Craddock, 272 N.C. 160, 168, 158 S.E. 2d 25, 31 (1967). We find
that Dr. Reese’s testimony is analagous to that in Craddock; it is
an admissible shorthand statement of fact. Even so, Dr. Reese
“may testify to facts which are within his own personal
knowledge, and particularly so with regard to what [he] may have
actually seen.” State v. Hudson, 295 N.C. 427, 433, 245 S.E. 2d
686, 691 (1978). This argument is without merit.

[2] Defendant’s second argument alleges that the trial judge
erred in allowing testimony by witnesses for the State concerning
statements made by defendant when the State had not disclosed
the contents of such statements in defendant’s discovery motion.
G.S. 15A-903(a)(2) requires the prosecutor upon defendant’s mo-
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tion, “[t]o divulge, in written or recorded form, the substance of
any oral statement made by the defendant which the State in-
tends to offer in evidence at the trial.” In State v. Crews, 296
N.C. 607, 620, 252 S.E. 2d 745, 754 (1979}, our Supreme Court in-
terpreted this statute only “to restrict a defendant’s discovery of
his oral statements to those made by him to persons acting on
behalf of the State.” (Emphasis added.) Defendant’s statements to
the State’s witnesses in the case sub judice therefore are not in-
cluded under G.S. 15A-903(a)(2). See State v. Detter, 298 N.C. 604,
260 S.E. 2d 567 (1979); see generally State v. Crews, supra.

In his final argument, defendant contends that the trial judge
erred in denying his motions to dismiss. On a motion to dismiss,

all of the evidence favorable to the State, whether competent
or incompetent, must be considered, such evidence must be
deemed true and considered in the light most favorable to
the State, discrepancies and contradictions therein are
disregarded and the State is entitled to every inference of
fact which may be reasonably deduced therefrom.

State v. Witherspoon, 293 N.C. 321, 326, 237 S.E. 2d 822, 826
{1977). See also 4 Strong’s N.C. Index 3d, Criminal Law § 104, p.
541.

Our review of the evidence, including that which is not de-
tailed here, reveals that each element of second degree murder is
evident in the State’s case. Defendant’s claim of self-defense is
not supported by sufficient evidence to compel a dismissal of the
charge.

For these reasons, in defendant’s trial, we find
No error.

Judges HEDRICK and BECTON concur.
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IN THE MATTER OF: DEBRA TATE, A JUVENILE

No. 8117DC969
(Filed 2 March 1982}

Infants § 16 — juvenile petition—{ailure of intake counselor to confer with juvenile
or guardian
The trial court erred in failing to dismiss a juvenile petition for failure of
the intake counselor to confer with either the juvenile or her guardian before
the petition was issued as required by G.S. TA-532(2).

Judge WEBB dissenting.

APPEAL by the juvenile from Clark, Judge. Judgment
entered 17 July 1981 in District Court, SURRY County. Heard in
the Court of Appeals 11 February 1982.

On 30 June 1981, a juvenile complaint was made by Bill
Gwyn against 13-year-old Debra Tate, alleging that she repeated-
ly telephoned the home of Bill Gwyn, for the purpose of harassing
Mr. and Mrs. Bill Gwyn and their son Tommy Gwyn. Linda
Chaney, intake counselor for Surry County, approved the petition
on 30 June 1981. The trial court found the juvenile delinquent and
placed her on probation until her 18th birthday. The juvenile ap-
pealed.

Mr. Gwyn’s complaint against Debra Tate stems from certain
telephone calls made to his home by the juvenile. The State’s
evidence tended to show that Debra Tate and Tommy Gwyn had
dated for several months, but were no longer dating at the time
of the phone calls. Mr. Bill Gwyn had told Miss Tate not to call
his house, and had placed a tracer on his phone line in June 1981.
The juvenile called the Gwyn home approximately four times dur-
ing the nineteen day period that the tracer was in operation and
each time the juvenile just asked to speak to Tommy. The phone
call on 29 June 1981 prompted Mr. Gwyn’'s complaint. The
juvenile lives with her grandmother.

Attorney General Edmisten by Assistant Attorney General
W. Dale Talbert for the State.

Woltz, Lewis & LaPrade by Thomas W. Anderson for the
Juvenile-appellant.
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MARTIN (Robert M.), Judge.

The juvenile-appellant first contends that the trial court
erred in failing to dismiss the petition for failure of the intake
counselor to confer with either the juvenile or her guardian as re-
quired by N.C. Gen. Stat. § TA-532(2). We agree.

At the time of the delinquency hearing for this juvenile, N.C.
Gen. Stat. § TA-532, part of the new Juvenile Code that went into
effect 1 January 1980, read as follows:

Upon a finding of legal sufficiency, except in the nondiverti-
ble offenses set out in G.S. TA-531, the intake counselor shall
determine whether a complaint should be filed as a petition,
the juvenile diverted to a community resource, or the case
resolved without further action. He shall consider criteria
which shall be provided by the Administrator of Juvenile
Services in making his decision. The intake process shall in-
clude the following steps:

(1) Interviews with the complainant and the victim if
someone other than the complainant;

(2) Interviews with the juvenile, his parent, guardian, or
custodian;

(3) Interviews with persons known to have information
about the juvenile or family which information is per-
tinent to the case.

Interviews required by this section shall be conducted in per-
son unless it is necessary to conduct them by telephone. (Em-
phasis added.)

Under the Code, certain procedures in screening the petition that
were left to the counselor’s discretion under the prior Code,
became mandatory. The former Code merely instructed the intake
counselor to be guided by the “best interests of the juvenile” in
gathering evidence and making a decision on whether to file a
petition, while the new Code requires the counselor to interview
the complainant, the victim, the juvenile, his parents or custodian,
and any other person who has information about the case before a
petition is issued. Note, Family Law, 58 N.C.L. Rev. 1471 (1980).

In this case, Linda Chaney, the juvenile’s intake counselor,
testified that she “did not talk to either the juvenile or her grand-
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mother [the guardian] before issuing the petition” and that she
approved the issuance of the petition after talking with Jack
Moore, the juvenile's probation officer. Jack Moore testified that
he “did not talk to the respondent or her grandmother on June
29, 1981 or on June 30, 1981, the day the petition was issued.”
Further, the juvenile’s testimony was not sufficient to support a
finding that Jack Moore interviewed her before the petition was
issued. She testified: “I don’t think I talked to Jack Moore or
Linda Chaney on June 29, 1981 about the charge . ... I talked to
Jack Moore on the telephone about the charge. It was after the
29th of June. I don’t think it was after the 30th of June. I don't
know if it was on the 30th of June.”

The trial court made no finding of fact about any discussion
between the juvenile or her grandmother, and Ms. Chaney or Mr.
Moore. Because the evidence in this case could not support a find-
ing that the counselor complied with N.C. Gen. Stat. § 7A-532(2),
as it read in June 1981, the trial court erred in finding the
juvenile to be delinquent.

Because this assignment of error is determinative of this ap-
peal, we need not consider the juvenile’s remaining assignments
of error.

Reversed.
Judge WELLS concurs.
Judge WEBB dissents.

Judge WEBB dissenting.

I dissent from the majority because I believe the evidence
shows there was substantial compliance with G.S. 7TA-532 before
the juvenile petition was filed. The evidence shows the juvenile
had called the home of Bill Gwyn, the complaining witness, on
several occasions before 29 June 1981 and that Mr. Gwyn had told
the juvenile to stop calling his home. Jack Moore, a juvenile of-
ficer, talked to Mr. Gwyn and the juvenile in regard to the calls.
Mr. Moore discussed these conversations with Linda Chaney, the
juvenile officer who approved the petition on 30 June 1981. I
believe this was substantial compliance with G.S. TA-532.
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I also believe the evidence was sufficient to find the juvenile
was delinquent. Mr. Gwyn testified that the juvenile and his son
had “dated for approximately four or five months” but were no
longer doing so and that they “had some problems and Debbie has
had Tommy brought to court.” I believe that with this back-
ground, the telephone calls to Mr. Gwyn’s residence were harass-
ing calls after Mr. Gwyn had told the juvenile to stop calling his
residence.

MARIE BOWERS WILLIS v. EARL T. BOWERS

No. 814DC635
(Filed 2 March 1982)

Divorce and Alimony § 24.8 — modification of child support order not supported by
evidence
An order increasing child support payments by defendant to plaintiff from
$75 per month to $380 per month was not supported by the findings. There
was no finding of plaintiff's original child-oriented expenses, no finding that
the needs of the children had increased other than the unsupported finding
that the children were older and thus their needs had escalated, no finding as
to defendant’s expenses and no consideration was given to his ability to pay.
Further, a finding that plaintiff’'s earning capacity had been reduced to nothing
was not supported by the evidence.

APPEAL by defendant from Martin, Judge. Judgment entered
17 February 1981 in District Court, ONSLOW County. Heard in the
Court of Appeals 11 February 1982.

Plaintiff and defendant were divorced on 11 August 1971 in
Florida, and their divorce decree incorporated a separation agree-
ment whereby defendant agreed to pay $75.00 per month for each
of his two children until they attained the age of 21 and alimony
of $150.00 per month to his wife until she remarried.

On 22 July 1980 plaintiff filed a complaint seeking from
defendant increased support in the amount of $450.00 per month
per child, their dental and medical expenses in excess of military
benefits and plaintiff’s attorneys fees. The trial court ordered the
defendant to pay $380.00 per month for each child’s support and
to pay any hospital, medical and dental expenses in excess of
military benefits.
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Earl C. Collins for the plaintiff-appellee.

Brumbaugh and Donley by Clay A. Brumbaugh for the
defendant-appellant.

MARTIN (Robert M.}, Judge.

The conclusions of law in the order of the trial court entered
17 February 1981 read in pertinent part as follows:

10. That there has been a substantial change in ecir-
cumstances with respect to the financial position of both
Plaintiff and Defendant and the needs of the children since
the original Judgment for support in 1971.

11. That since 1971, Defendant’s pay and allowances
have increased by some $1,500 per month, and Plaintiff’s
earning capacity has been reduced to nothing. In the nine
years since 1971, both children have grown into teenagers
with a commensurate increase in their physical, social and
educational needs.

12. That the $75.00 per month per child support ordered
by the Court in 1971 for the minor children’s support is in-
adequate to provide for their basic necessities in 1981 and
later years.

The defendant’s contention that there was no evidence and
no finding of a “change in circumstances” must be sustained. N.C.
Gen. Stat. § 50-13.7(a) provides that in order for a court to modify
a support order, a change in circumstanees must be shown. The
only evidence presented by plaintiff and found by the court is
that the children have grown into teenagers, that the defendant’s
income has increased, and the evidence also included a list of the
expenses of the plaintiff's entire five-person household. There was
no finding of the plaintiff’s original child-oriented expenses and no
finding that the needs of the children had increased other than
the unsupported finding that the children were older and thus
their needs had escalated. No finding was made as to defendant’s
expenses regarding his present family and no consideration was
given to his ability to pay, apart from his gross salary. See
Waller v. Waller, 20 N.C. App. 710, 202 S.E. 2d 791 (1974).

The court found that plaintiff's earning capacity had been
reduced to nothing. This finding, however, is not supported by
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the evidence. Evidence of plaintiff's ability or inability to work
was offered in this testimony of plaintiff:

I started working immediately after the separation and
worked until I moved here to Jacksonville. Six or seven
months prior to moving to Jacksonville, I was in an accident
which may have resulted in my leg being 5/8ths inch shorter
than the other and which causes me pain when I have to sit
for long periods of time. It is very uncomfortable for me to
sit at a desk. Because of this I quit my employment just
before moving to Jacksonville and I have not been employed
since moving here. I tried to get a job at the hospital in April
but the pay they offered made it uneconomical for me to take
it. . ..

I worked at my old job until January 19, 1980. I arrived here
on January 20, 1980. Prior to arriving we purchased a house
in both our names. The children are not on the title of the
house. My present husband and I were married on July 12,
1980.

This testimony indicates that plaintiff was able to work for
six or seven months following her accident, that she stopped
working the day before she moved to North Carolina, and that
she had considered working in North Carolina but found the
salary offered too low. Normally the amount a father should pay
for the support of his children is a matter for the trial judge’s
determination, reviewable only in case of an abuse of discretion.
Teague v. Teague, 272 N.C. 134, 157 S.E. 2d 649 (1967). Here,
however, the exercise of such discretion was based in part on a
material finding of fact not supported by the evidence. We cannot
say that this erroneous finding did not affect the actions of the
trial judge when he increased the defendant’s monthly payments.
Allen v. Allen, T N.C. App. 555, 173 S.E. 2d 10 (1970). In fact, the
remainder of the findings of fact was not sufficient to establish a
change in circumstances.

The evidence presented in this case did not support a finding
that the plaintiff had no earning capacity. The remainder of the
findings of fact did not support the court’s conclusion that a
substantial change in circumstances justified an increase in de-
fendant’s monthly child support payments. The order appealed
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from is vacated and this case is remanded for further proceedings
in accordance with this decision.

Vacated and remanded.

Judges WEBB and WELLS concur.

GREAT WEST CASUALTY COMPANY v. C. W. FLETCHER pBa FLETCHER
TRUCKING COMPANY

No. 815DC578
(Filed 2 March 1982)

1. Constitutional Law § 26 — foreign judgment —joint and several liability —full
faith and credit

Under full faith and credit, our courts are bound by a foreign judgment
finding plaintiff and defendant jointly and severally liable. Art. IV, § 1 of the
U.S. Constitution.

2. Courts § 21.5— right to contribution —law of place of tort

The right of one tort-feasor to obtain contribution from another tort-
feasor is a substantive right and hence is governed by the law of the place of
the tort.

3. Judgments § 36.3; Torts § 3.1— joint tort-feasors —foreign judgment —effect
in action for contribution
Under the law of Tennessee which was applied in this case, a judgment
entered pursuant to a trial on the merits against two or more tort-feasor
defendants invokes a res judicata effect as to rights existing between the
several tort-feasor defendants in a subsequent action for contribution.

APPEAL by defendant from Lambeth, Judge. Judgment filed
19 February 1981 in District Court, NEW HANOVER County. Heard
in the Court of Appeals 3 February 1982,

This action was instituted by plaintiff against defendant for
contribution of one-half of a Tennessee judgment rendered jointly
against plaintiff and defendant, which judgment was fully
satisfied by plaintiff. Defendant denied liability and defended on
the basis that plaintiff’s insured and defendant were operating
trucking companies in interstate commerce; that the provisions of
the Interstate Commerce Act controlled liablity; and that by its
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terms the Act requires a lease agreement which would impose
liability solely on plaintiff's insured.

Trial was held without a jury. The court gave the Tennessee
judgment full faith and credit and ordered that the plaintiff
recover of the defendant the sum of $4,779.50, representing one-
half the amount of the judgmnet, plus interest. Defendant ap-
peals.

Crossley & Johnson, by Robert W. Johnson, for plaintiff ap-
pellee.

Algernon L. Butler, Jr. for defendant appellant.

MARTIN (Harry C.), Judge.

[1,2] Under full faith and credit, our courts are bound by the
Tennessee judgment finding plaintiff and defendant jointly and
severally liable. U.S. Const. art. IV, § 1. Moreover, as a general
rule, the right of one tort-feasor to obtain contribution from
another tort-feasor is a substantive right and hence is governed
by the law of the place of the tort. See 18 Am. Jur. 2d Contribu-
tion § 44 (1965). The choice of law rule of North Carolina adheres
to this general principle. See Tatham v. Hoke, 469 F. Supp. 914
(W.D.N.C. 1979). Thus the law of Tennessee governs the disposi-
tion of the case.

The issues raised by defendant with respect to the effect of
the lease agreement on his liability were raised and fully litigated
before the Tennessee courts and decided against defendant. Her-
ron v. Fletcher, 503 S.W. 2d 84 (Tenn. 1973). Moreover, defendant
in the North Carolina case failed to present at trial, and has failed
to include in the record on appeal, a copy of the lease agreement
purportedly relieving him of financial liability under the Ten-
nessee judgment.

Tennessee has adopted the Uniform Contribution Among
Tort-Feasors Act. Tenn. Code Ann. § 29-11-101 to -106.

The following provisions of the statute are pertinent to our
determination.

29-11-103. Determination of pro rata shares.—In deter-
mining the pro rata shares of tort-feasors in the entire liabili-

ty:
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(1) Their relative degrees of fault shall not be con-
sidered;

(2) If equity requires, the collective liability of some as a
group shall constitute a single share; and

(3) Principles of equity applicable to contribution generally
shall apply.

29-11-104. Enforcement of contribution —Procedure —Limita-
tion

(f) The judgment of a court in determining the liability of the
several defendants to a claimant for an injury or wrongful death
after trial on the merits, shall be binding among such defendants
in determining their right to contribution or indemnity . . ..

[3] It thus appears that under Tennessee law where there has
been a trial on the merits against two or more tort-feasor defend-
ants, the judgment in such case invokes a res judicata effect as to
rights existing between the several tort-feasor defendants in a
subsequent action for contribution. See Btble and Godwin Const.
Co., Inc. v. Faener Corp., 504 S.W. 2d 370 (Tenn. 1974); Watts v.
Memphis Transit Management Co., 224 Tenn. 721, 462 S.W. 2d
495 (1971). In Watts, the court was asked to construe T.C.A.
§ 29-11-104(f) (formerly T.C.A. § 23-3104(f)) and in doing so cited
as authority the Official Commissioner’s Note of the Commission
on Uniform Laws:

“Subsection (f) Res Adjudicata. This seems necessary in view
of the position some courts have taken that adjudication of
liability to the plaintiff of several defendants is not necessari-
ly res adjudicata of the liability for determination of contribu-
tion claims. Obviously the defendants should be bound as
among themselves by the adjudication of their liability to the
claimant.”

Id. at 725-26, 462 S.W. 2d at 497.

Unless inequitable, the pro rata share of each defendant is
determined by dividing the amount of the judgment by the
number of persons against whom it has been obtained. In the case
sub judice plaintiff and defendant were adjudged jointly liable in
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the Tennessee action. Plaintiff has paid the full amount of the
judgment and is entitled to contribution for the amount it paid in
excess of its pro rata share; that is, one-half.

Affirmed.

Chief Judge MORRIS and Judge VAUGHN concur.

BETTY LANKFORD, EwMpLoYEE PrAINTIFF v. DACOTAH COTTON MILLS,
EmpPLOYER AND INDIANA LUMBERMENS MUTUAL INSURANCE COM-
PANY, CARRIER DEFENDANTS

No. 8110IC471
(Filed 2 March 1982)

1. Master and Servant § 96.5— workers’ compensation —findings supported by
evidence
In a workers’ compensation action in which plaintiff alleged a back injury
she received was a result of an accident in the course of her employment, the
Commission’s finding that plaintiff’s injury did not arise by accident because
the testimony of the plaintiff was not credible was supported by competent
evidence and therefore could not be disturbed on appeal.

2. Master and Servant §§ 87.2, 95— motion for new trial after notice of ap-
peal —neither motion nor ruling part of the record
Where plaintiff filed a motion for a new trial with the Industrial Commis-
sion after notice of appeal to an appellate court was entered, and neither the
motion nor the Commission’s ruling was made a part of the record on appeal,
and a motion for a new trial based on newly discovered evidence was not made
in the appellate court, the appellate court was unable to entertain or consider
the plaintiff’'s motion.

APPEAL by plaintiff from the Opinion and Award of the In-
dustrial Commission entered 13 January 1981. Heard in the Court
of Appeals 6 January 1982.

This case involves a back injury sustained by plaintiff on 27
February 1979, while employed as a weaver in defendant’s cotton
mill. Plaintiff’s evidence tended to show that as she pulled a loom
handle in the normal course of her employment, the handle jerked
her toward the loom causing an injury to her back. The defend-
ant’s evidence consists primarily of the tesitmony of a represen-
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tative of defendant’s insurance carrier. He testified that plaintiff
did not mention to him being jerked into the machine by the
machine’s loom handle and that she told him that she sustained
her injury while standing on her tiptoes, leaning forward with
both arms extended in order to tie in the loose ends at the top of
her machine.

The Deputy Commissioner found that plaintiff sustained an
injury arising out of and in the course of her employment.
However, the Deputy Commissioner found, as a matter of law,
that plaintiff’'s injury did not arise by accident, because the
testimony of the plaintiff was not credible. The Full Commission,
in a split decision, sustained the opinion and award of the Deputy
Commissioner that plaintiff’s injury was not compensable under
the Worker’s Compensation Act because it was not the result of
an accident as contemplated by N.C. Gen. Stat. § 97-2(6).

Ketner and Rankin by David B. Post, for the plaintiff-
appellant.

Brinkley, Walser, McGirt, Miller & Smith by G. Thompson
Miller, for the defendant-appellee.

MARTIN (Robert M.), Judge.

[1] We first will consider plaintiff’s second, third and fourth
assignments of error which in effect question whether the In-
dustrial Commission’s findings of fact and conclusions of law were
supported by competent evidence. In this case, Deputy Commis-
sioner Shuping doubted the credibility of plaintiff's testimony
that the loom handle jerked her injuring her back. Plaintiff had
given a prior inconsistent statement to Tom Veal, the insurance
adjuster, which statement indicated that plaintiff’s injury oc-
curred while she was performing her normal and routine job
duties.

In Blalock v. Roberts Co., 12 N.C. App. 499, 504, 183 S.E. 2d
827, 830 (1971), Judge Hedrick, speaking for the Court stated:

The findings of fact of the Industrial Commission are
conclusive and binding on appeal if supported by competent
evidence in the record even though the record contains
evidence which would support a contrary finding. Hollman v.
City of Raleigh, 273 N.C. 240, 159 S.E. 2d 874 (1968). The
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Commission is the sole judge of the credibility of the
witnesses and the weight to be given their testimony; it may
accept or reject all of the testimony of a witness; it may ac-
cept a part and reject a part. Robbins v. Nicholson, 10 N.C.
App. 421, 179 S.E. 2d 183 (1971); Morgan v. Furniture In-
dustries, Inc., 2 N.C. App. 126, 162 S.E. 2d 619 (1968); Ander-
son v. Motor Co., 233 N.C. 372, 64 S.E. 2d 265 (1951). The
Commission has the duty and authority to resolve conflicts in
the testimony of a witness or witnesses. If the findings made
by the Commission are supported by competent evidence
they must be accepted as final truth. Rooks v. Cement Co., 9
N.C. App. 57, 175 S.E. 2d 324 (1970); Petty v. Associated
Transport, 4 N.C. App. 361, 167 S.E. 2d 38 (1969).

In this case, the Deputy Commissioner’s findings are sup-
ported by competent evidence and therefore cannot be disturbed
by this Court. Plaintiff's assignments of error are without merit
and are overruled.

[2] Plaintiff bases the remainder of her brief on a motion for a
new trial which she filed with the Industrial Commission after
notice of appeal to this Court was entered. Neither this motion
nor the Commission’s ruling thereon was made a part of the
record on appeal. More importantly, she did not make a motion
for a new trial based on newly discovered evidence in this Court.
Therefore, we are unable to entertain or consider her motion.

It is well-settled in North Carolina that when an appeal for
compensation under the provisions of the Worker’s Compensation
Act has been duly docketed in the Superior Court [now the Court
of Appeals], upon an appeal from an award of the Industrial Com-
mission, the Superior Court [now the Court of Appeals] “has the
power in a proper case to order a rehearing of the proceeding by
the Industrial Commission on the ground of newly discovered
evidence, and to that end to remand the proceeding to the Com-
mission.” Byrd v. Lumber Co., 207 N.C. 253, 255, 176 S.E. 572, 573
(1934); McCulloh v. Catawba College, 266 N.C. 513, 146 S.E. 2d 467
(1966). In this case, however, we have no motion for a rehearing
before us. However well-founded plaintiff’'s motion might be, we
cannot consider it.

For the foregoing reasons, the judgment of the Industrial
Commission is
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Affirmed.

Chief Judge MORRIS and Judge HEDRICK concur.

IN THE MATTER OF: PANSY H. WHICKER, CLAIMANT-APPELLANT v. HIGH
POINT PUBLIC SCHOOLS, EmPLOYER AND EMPLOYMENT SECURITY
COMMISSION OF NORTH CAROLINA

No. 81218C640
(Filed 2 March 1982)

Master and Servant § 108— disqualification for unemployment compensation

A determination by the Employment Security Commission that claimant
is disqualified for unemployment compensation benefits because she left work
voluntarily without good cause attributable to her employer was supported by
evidence and findings that on 30 August 1979 claimant submitted to her
superior a letter stating “please accept my resignation effective June 30,
19807; this was accepted by her employer; on 18 December 1979 claimant ad-
vised respondent employer that she wished to rescind her resignation; claim-
ant did not file another job application with respondent employer; and claimant
was aware that respondent employer was considering other individuals to fill
the vacancy created by her resignation.

APPEAL by claimant from Mills, Judge. Judgment entered 4
March 1981 in Superior Court, FORSYTH County. Heard in the
Court of Appeals 12 February 1982.

Claimant appeals from a judgment of the Superior Court af-
firming a decision by the Employment Security Commission that
claimant is disqualified for unemployment compensation benefits
because she left work voluntarily without good cause attributable
to her employer.

Allman, Humphreys and Armentrout, by James W. Armen-
trout, for claimant appellant.

No brief filed by respondent-appellee, High Point Public
Schools, Employer.

C. Coleman Billingsley, Jr., Staff Attorney, for respondent-
appellee, Employment Security Commission of North Carolina.
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WHICHARD, Judge.

Claimant was employed by respondent-employer, High Point
Public Schools. On 28 August 1979 she was called into a con-
ference with the associate superintendent and a personnel office
employee. On 30 August 1979 she submitted to the associate
superintendent a letter stating “please accept my resignation ef-
fective June 30, 1980.”

On 18 December 1979 claimant advised the superintendent
that she wished to rescind her resignation. He told her she could
not, and that respondent-employer “had already made other ar-
rangements.” At that time respondent-employer had discussed
the position with several individuals and “had made tentative
commitments.”

Claimant testified: “Nobody ever asked for my resignation,
either impliedly or expressly . ... There was no pressure ap-
plied to me in any way.” She also testified that she was told at
the 28 August 1979 conference “to make copies of everything” she
sent to the associate superintendent, and that he would make
copies of everything he sent to her; that the associate superin-
tendent indicated that this was “for [her] own protection”; and
that she did interpret this as pressure.

The Employment Security Commission found as facts that
claimant gave a resignation to her superior indicating her intent
to resign; that this was accepted by her employer; that she then,
in December, 1979, made known to the superintendent her in-
terest in continuing employment; that she did not file another job
application with respondent-employer; and that she was aware
that respondent-employer was considering other individuals to fill
the vacancy. These findings are supported by competent evidence
in the record, and are thus conclusive on appeal. Yelverton v.
Furniture Industries, 51 N.C. App. 215, 218, 275 S.E. 2d 553, 555
(1981), and authorities cited.

The question is whether these findings sustain the Commis-
sion’s conclusion that claimant was disqualified from receiving
unemployment compensation benefits by virtue of G.S. 96-14,
which provides, in pertinent part, as follows:

An individual shall be disqualified for benefits:
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(1). . . if it is determined by the Commission that
such individual is, at the time such claim is filed,
unemployed because he left work voluntarily
without good cause attributable to the employer.

G.S. 96-14 (Supp. 1981). “The claimant has the burden of proving
that [s}he is not so disqualified.” In re Vinson, 42 N.C. App. 28, 30,
255 S.E. 2d 644, 646 (1979). See also Employment Security Com. v.
Jarrell 231 N.C. 381, 57 S.E. 2d 403 (1950); In re Steelman, 219
N.C. 306, 13 S.E. 2d 544 (1941).

We find nothing in the record to merit a conclusion that
claimant has sustained her burden of proving that she was other
than ‘“unemployed because [s]he left work voluntarily without
good cause attributable to the employer.” G.S. 96-14(1) (Supp.
1981). We agree with the Commission that “[t]he fact that the
claimant later wished to rescind her resignation does not negate
the fact that it was voluntarily offered . . . .” The Superior Court
thus properly found that the facts found by the Commission were
based upon competent evidence in the record, that the Commis-
sion properly applied the law to those facts, and that the Commis-
sion’s decision should be affirmed.

The judgment of the Superior Court is therefore
Affirmed.

Judges CLARK and ARNOLD concur.
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1.

STATE OF NORTH CAROLINA v. ALVIN EUGENE JONES

No. 81145C824
(Filed 16 March 1982)

Criminal Law § 52— expert testimony based on personal knowledge— hypo-
thetical questions not necessary

A firearms identification expert could properly give testimony comparing
the velocities and characteristics of weapons and ammunition without the use
of hypothetical questions since the testimony was based on the expert’s own
personal knowledge.

. Criminal Law 8§ 42.4, 42.6 — chain of custody of rifle—connection of articles

with crime

The State did not fail to establish the chain of custody of a rifle between
the time of an alleged murder and when it was turned over to the State by
defense counsel three days later since the remote possibility that the rifle was
switched while in the possession of defendant’s attorney was ruled out by
testimony of a firearms identification expert who positively determined that
two of the cartridges found at the crime scene had been fired from that par-
ticular rifle. Furthermore, the State sufficiently established that the rifle, a
bullet found in the victim’s body, and cartridge cases found at the crime scene
were involved in the incident in question for their admission into evidence.

. Homicide § 21.7— second degree murder— sufficiency of evidence

The evidence was sufficient to support defendant’s conviction of second
degree murder where there was substantial evidence tending to show that
defendant fired the shot which caused decedent’s death, notwithstanding there
was some evidence that another man was also firing a pistol at decedent.

. Homicide § 19.1— self-defense —character of deceased as violent person-—de-

fendant’s knowledge of acts

The trial court in a homicide case did not err in the exclusion of testimony
by defendant’s wife tending to show the character of the deceased as being
that of a dangerous and violent person where there was no evidence that the
particular acts of violence by decedent about which defendant’s wife attempted
to testify were known to the defendant.

. Criminal Law § 117.2— instruction on credibility of witnesses

The trial court’s instruction that if the jury believed the testimony of an
interested witness in whole or in part, “then you should treat what you believe
the same as you would treat other believable evidence” did not ‘invade the
province of the jury to assign different weight and importance to the
testimony of the various witnesses.

Homicide § 28— instructions on “without justification or excuse”

The trial court’s confusing instructions on “without justification or
excuse” were not prejudicial where the trial court thereafter properly charged
that a killing would be excused entirely on the ground of self-defense if certain
circumstances existed.
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7. Homicide § 23.1— instructions on inferring intent
The trial court’s instruction that “one arrives at the intent of another per-
son by such just and reasonable deductions from the circumstances proven as
a reasonably prudent person would ordinarily draw therefrom” did not allow
the jury to infer defendant’s intent from circumstances without requiring the
jury to find the circumstances specifically and was proper.
8. Homicide § 24.1— instructions on presumptions of unlawfulness and malice

The trial court’s instructions in a second degree murder case did not set
forth mandatory presumptions of unlawfulness and malice from a shooting
found to be intentional. Furthermore, there was no merit to defendant’s con-
tention that presumptions of unlawfulness and malice are not constitutionally
acceptable where there is evidence of self-defense.

9. Homicide § 28.3— self-defense—instruction on aggression or provocation by
defendant
The trial court’s instruction in a homicide case that if defendant voluntari-
ly and without any provocation entered into the fight, “he making the first
move,” then he would be the aggressor unless he thereafter attempted to
abandon the fight and gave notice to the victim that he was doing so was not
erroneous.
10. Criminal Law § 118— instructions—use of “convictions” rather than “conten-
tions”
Defendant was not prejudiced by the court’s instruction that it was the
duty of the jury to remember and consider the “convictions” urged by counsel
in their arguments rather than the “contentions” of counsel.

APPEAL by defendant from Herring, Judge. Judgment
entered 13 March 1981, in Superior Court, DURHAM County.
Heard in the Court of Appeals 13 January 1982,

Defendant was indicted and tried for the second degree
murder of Courtney D. Rorie. At trial, the State’s evidence tend-
ed to show that, sometime in September 1980, Courtney Rorie
returned from Florida to Durham where his estranged wife,
Gracey Rorie, had recently died. On 26 September, he was with
his brother William Rorie and his nephew Timothy Rorie at 319
Chadwick Road where Gracey Rorie had lived. While the three
men were in the house searching for Gracey Rorie’s Social Securi-
ty number, defendant drove up in a white car and parked behind
William Rorie’s truck. Defendant asked Timothy Rorie if William
were there, and William emerged from the house to talk to de-
fendant. When he did, defendant demanded to know what the
men were doing there. When Courtney Rorie came out of the
house, defendant moved to the back, left door of his car, pulled
out a rifle, and began to fire at him. At this point, both Timothy
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and William Rorie saw Courtney Rorie run around the front end
of the truck and open the right door to the truck. As defendant
fired toward the truck, William Rorie watched as his brother was
shot in the face through the back window. When defendant moved
to the right side of his car and continued firing, Courtney Rorie
got up and began to run. Timothy Rorie saw his uncle grab his
body, and he saw blood on the back of his t-shirt.

Meanwhile, William Rorie had thought of his shotgun in his
truck and had retrieved it. He tried to fire at defendant, but
defendant ducked down beside his car. As the two men see-sawed
back and forth, defendant hollered out, “Larry, get him from that
side.” At that point, William Rorie did not see his brother but he
did see two or three people at the corner of the house. Fearing
for his own safety, William Rorie ran around the house, and
Timothy Rorie let him in the back door. Defendant returned to
his car and quickly drove away.

The State’s evidence also consisted of testimony by a next
door neighbor Willie Mae Tinnen who observed the fracas from
her home. When she first heard shots, she ran to the front door
and saw a man named “James” at the corner of the driveway.
When she realized he had a pistol and was shooting at someone,
Tinnen opened the door, looked out, and saw Courtney Rorie sit-
ting down in front of the truck. To Tinnen, Rorie appeared to
have a shotgun or rifle, but he did not appear to be firing it. A
few minutes later, Tinnen observed James go back across the
front yard, get into a cream colored car which had just driven up
and ride away. Defendant was in his car just behind the cream
colored car.

Courtney Rorie was found dead in the woods behind 325
Chadwick. The forensic pathologist testified that Rorie had three
gunshot entrance wounds in his body. One was in the lip; the sec-
ond was in the right back with an exit wound in the left chest;
and the third was in the chest. In the pathologist’s opinion, Court-
ney Rorie died as a result of extensive internal bleeding because
of the gunshot wounds he received. The two major wounds were
the ones to the chest and back, both of which were potentially
lethal. The pathologist, Dr. Eric Mitchell, concluded that Rorie
died as a result of the wound in the back due to the fact that it
caused more rapid bleeding. Under cross-examination, Dr. Mitch-
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ell stated that he thought the wound in the back was caused by a
bullet fired from a rifle.

The defendant presented evidence tending to show that he
was married to the sister of Gracey Rorie and that, prior to 26
September 1980, defendant had observed Courtney Rorie fight
with several people, including defendant’s sister-in-law. Defendant
was aware of Rorie’s reputation within his community as that of a
violent and dangerous fighting man. He also knew that Rorie had
been convicted of manslaughter.

On 26 September, defendant went to 319 Chadwick, the home
of his deceased sister-in-law after talking to a cousin of Gracey
Rorie. The cousin had told defendant that Courtney Rorie had
called earlier to say that he was going to 319 Chadwick to get
some of the furniture from the house. Defendant agreed to drop
by the house and find out what was going on.

After he arrived at the house, he asked Timothy Rorie to tell
William Rorie to come out. While the two men were talking, the
front door of the house flew open and Courtney Rorie raced from
the house. Defendant panicked when he saw Rorie leap from the
porch. He reached into his car, picked up his rifle and clipped it.
Rorie ran around the front of the truck, opened the door, and
appeared to be getting something from behind the seat. Thinking
that Rorie was getting a gun and that defendant could not get out
of the driveway safely, defendant shot at the back window of the
truck. When Rorie squatted down, defendant fired again. Then
Rorie ran to the back of the house. At this time, defendant
realized that William Rorie had a gun, and the two of them tried
to line up good shots against one another. Although defendant
could not tell if William Rorie shot at him or not, he did hear at
least three shots from, he thought, the rear of the house. Defend-
ant saw a cream colored car and, thinking it was a sheriff’s car
and hoping to scare William, he hollered, “He’s around back.”
When William ran to the back of the house, defendant fled.

By its verdict, the jury found the defendant guilty of second
degree murder. From judgment imposing imprisonment for a
term of two to twenty years, defendant appealed.
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Attorney General Edmisten, by Special Deputy Attorney
General John R. B. Matthis and Assistant Attorney General
James C. Gulick, for the State.

Loflin & Loflin, by Thomas F. Loflin III, for defendant-
appellant.

ARNOLD, Judge.

[1] Defendant brings forward eleven assignments of error for
our consideration. First, he contends that the trial court erred in
permitting the State to ask the firearms identification expert the
following two questions:

Q. If you have a .22 caliber pistol and a .22 caliber rifle,
both using the same type, the same type of manufactured am-
munition, both being fired from the same distance at the
same target, what consequence would be the greater velocity
that you testified the rifle would have, what consequence
would that have in terms of striking the target?

Q. Would you tell the jury, please, how the
characteristics of .25 caliber ammunition compare with that
of .22 caliber long rifle ammunition?

One of defendant’s arguments about these questions is that they
were hypothetical questions requiring the State to incorporate
into the questions relevant facts in evidence in the case. We
disagree with this contention.

Under well-established law in our jurisdiction, an expert
witness may be permitted to render his opinion based on facts not
within the expert’s personal knowledge. 1 Stansbury’s North
Carolina Evidence § 136 (Brandis Rev. 1973). If the expert is bas-
ing his opinion on facts not within his personal knowledge, the
facts upon which he grounds his opinion must be set before the
jury in a proper manner, leaving to the jury the duty to find the
facts. Todd v. Watts, 269 N.C. 417, 152 S.E. 2d 448 (1967). If the
facts upon which the expert bases his opinion are within his own
knowledge, he may be permitted to state positively his opinion on
the matter. 1 Stansbury’s, supra § 136.

In the present case, we find that the two questions were
based on the expert’s own personal knowledge and that a hypo-
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thetical question was not necessary. The State did not ask the
witness’ opinion as to who fired the shot which was fatal to Court-
ney Rorie; nor did it ask his opinion as to what type of gun fired
the fatal shot. In either of these cases, a hypothetical question in-
corporating facts the jury might find would have been necessary.
As the questions were posed, however, the expert witness had
only to compare velocities and characteristics of weapons and am-
munition, a comparison based solely on his own expert knowledge.

Defendant argues further that these two questions were im-
proper because there was no evidence to support the State’s in-
ference that the pistol used by “James” was of a .22 or .25 caliber
type. From the evidence as it is set forth in the record, the identi-
ty of “James” as well as of the type of pistol he used were
unknown. While we agree with the defendant that the State ap-
parently wanted the jury to find that James’ pistol was of a .22 or
.25 caliber type and was, because of the distance of “James” from
Courtney Rorie, less likely to have caused the fatal wound, we
cannot hold this to be error. The defendant had every opportunity
on cross-examination to emphasize the fact that the caliber of
“James’ " pistol was unknown, that there was a possibility that
its caliber was much higher, and that a pistol of higher caliber
might have caused the fatal wound.

Defendant next assigns as error the trial court’s admission
into evidence of nine exhibits (Numbers 3, 4, 16, 17 and 18-22), in-
cluding the rifle obtained from defendant’s counsel, the only
bullet found in the victim's body, and cartridge cases found in the
driveway at 319 Chadwick Road. Defendant’s contention that
these items were not relevant is absurd and is rejected. The test,
which is clearly met in this case, is that real evidence is relevant
if it sheds any light on the circumstances of the crime. See 1
Stansbury's, supra, § 118.

[2] Furthermore, we reject defendant’s argument that the State
failed to establish chain of custody of the rifle between the time
of the alleged murder and 29 September, three days later, when
it was turned over to the State by defense counsel. The remote
possibility that the rifle was switched while in the possession of
defendant’s attorney was ruled out by the testimony of the
firearms identification expert who positively determined that two
of the cartridges found in the driveway of 319 Chadwick Road had
been fired from that particular rifle.
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Defendant’s further contention concerning the introduction of
real evidence is that the State failed to establish that the items
introduced into evidence were involved in the incident giving rise
to the trial.

In State v. Harbison, 293 N.C. 474, 238 S.E. 2d 449 (1977), the
Supreme Court noted that there are no simple standards for
determining whether an object offered in evidence has been ade-
quately identified as being the same object involved in the inci-
dent giving rise to the trial and shown to have been unchanged in
any material respect. As a result, the trial judge must exercise
sound discretion in determining the standard of certainty re-
quired to show that the item offered into evidence is the same as
that involved in the incident. Id. In the case before us, we find
that the trial court did exercise sound discretion in allowing the
State to introduce the several items of real evidence.

The record reveals that the evidence was held under lock and
key by the Property Officer of the Durham Police Department.
He checked the items out twice, once to his supervisor, the
firearms identification expert, and once to a laboratory technician.
Both of these men testified. Michael Jennings, the laboratory
technician, identified the fired cartridges (Exhibits 18-22), the
small lead particles (Exhibit 16), and the bullet (Exhibit 17) from
the victim’s body as the ones either found at the scene of the
shooting or retrieved from the medical examiner. Curtis, the
firearms expert, positively identified the rifle (Exhibit 3), and car-
tridges and a cartridge case (Exhibit 4). Furthermore, Louis Dan-
ford, formerly of the Durham County Sheriff's Department,
testified that the rifle (Exhibit 3) introduced into evidence was
the one he received from defendant’s counsel and that, further,
the nine live rounds of ammunition (Exhibit 4) were removed from
that rifle. Based on the foregoing, we find no merit to defendant’s
contention that the State failed to identify these objects as being
connected to the incident.

[8] As his third assignment of error, defendant contends that
the trial court erred in failing to dismiss the case at the close of
the State’s evidence and at the close of all of the evidence and in
denying defendant’s motion to set aside the jury verdict. The
basis of all three of defendant’s motions was that there was insuf-
ficient evidence to support his conviction for any degree of
homicide.
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Upon a motion to dismiss in a criminal action, all of the
evidence favorable to the State must be deemed true; discrepan-
cies and contradictions therein are disregarded, and the State is
entitled to every favorable inference of fact reasonably deduced
from the evidence. State v. Witherspoon, 293 N.C. 321, 237 S.E.
2d 822 (1977). Based on this principle, this Court can find no error
in the trial court’s denials of defendant’s motion. A reading of the
facts set forth in this opinion shows that there was substantial
evidence from which a jury might conclude that the defendant
fired the shot which caused Rorie’s death. The fact that there was
some evidence that another man was firing a pistol at the de-
ceased does not negate, for purposes of defendant’s motions, the
evidence implicating defendant.

[4] Defendant’s fourth assignment of error pertains to the exclu-
sion of certain evidence he sought to introduce in order to show
the character of the deceased as being that of a dangerous and
violent person. The excluded evidence, elicited from Rachel Jones,
defendant’s wife, was to the effect that Courtney Rorie, at some
point in the past, had shot up the window of Rachel Jones’ house
and, when she had attempted to go call the sheriff, the deceased
had driven up behind her and had shot the tires of her
automobile; that Rorie had once gone into Gracey Rorie’s house
and destroyed many of its furnishings; that, upon Rorie's return
to Durham, he threatened to remove all the furniture from the
house; that defendant’s wife and others in her family had gone to
a lawyer and then to law enforcement officials, including a district
court judge, to stop Rorie’s threatened efforts; and that a warrant
for Rorie’s arrest on earlier charges had been drawn.

In a prosecution for homicide or for assault and battery,
where there is evidence tending to raise the issue of self-defense,
evidence of the character of the deceased as a violent and
dangerous fighting man is admissible if (1) such character was
known to the accused or (2) the evidence is wholly circumstantial
or the nature of the event is in doubt. 1 Stansbury’s, supra, § 1086.
In the instant case, we are concerned only with the question of
whether the particular acts of Courtney Rorie's violence, related
by Rachel Jones, were known to the defendant. While it is hard
to find that defendant did not know of some of the incidents about
which his wife attempted to testify, we must, after studying the
record, so conclude. Rachel Jones did not testify that defendant
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knew of Rorie’s destruction of furniture or of his shooting out the
window of her house and the tires of her car; defendant was ap-
parently not among the family members who sought legal help
and was, as far as the record reveals, unaware of those efforts.
Most importantly, defendant, who took the stand in his own
behalf, failed to testify to the very incidents about which his wife
sought to testify. We cannot hold it error that the trial court
refused to admit this testimony concerning the vietim.

There was testimony elicited from Rachel Jones which would
have confirmed defendant’s testimony concerning Rorie’s violent
and dangerous character. This testimony, however, was merely
cumulative, and its exclusion was not erroneous.

Defendant’s fifth assignment of error is related to additional
evidence concerning Rorie’s violent and dangerous character.
Defendant contends that the trial court erred in refusing to admit
documents from the divorce file of Gracey and Courtney Rorie.
The record shows that the file contained a Complaint for a
Divorce from Bed and Board and Motion for Temporary Restrain-
ing Order; Gracey Rorie’s Affidavit to bring action as a pauper;
Certificate of Counsel in support of the affidavit; an Order allow-
ing Gracey Rorie to proceed in forma pauperis; an Order to Show
Cause; a Temporary Restraining Order; Courtney Rorie’s hand-
written answer; a civil summons; an Order granting, among other
things, a divorce from bed and board; a Motion for Contempt; and
an Order for the arrest of Rorie.

Obviously many of these documents were not relevant to
defendant’s cause. Once the objection to their admission was sus-
tained, defendant should have reoffered the unobjectionable
parts. See Branch v. Dempsey, 265 N.C. 733, 145 S.E. 2d 395
(1965). This he failed to do. Furthermore, it does not appear from
the record that defendant was aware of the incidents of Rorie’s
violence which were related in the documents. Hence, the
documents were not admissible to show Courtney Rorie’s
character as a violent and dangerous man. 1 Stansbury’s, supra.

[6] As his sixth assignment of error, defendant contends that
the trial court erred in charging the jury on how to determine the
credibility of witnesses interested in the outcome of the trial. The
record reveals that the trial court charged the jury as follows:
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Now, you may find that a witness or witnesses are in-
terested in the outcome of the trial and in deciding whether
or not to believe such a witness then you should take into ac-
count the interest that he or she may have, and [if after do-
ing so you believe that testimony in whole or in part, then
you should treat what you believe the same as you would
treat other believable evidence.]

DEFENDANT'S EXCEPTION No. 13

We do not believe, as defendant contends, that this instruction in-
vaded the province of the jury to assign different weight and im-
portance to the testimony of the various witnesses. Prior to this
instruction the court had charged:

You are also the sole judges of the weight to be given
any of the evidence presented, and by this I mean, if you
decide certain evidence is believable you must then deter-
mine the importance of that evidence in light of all the other
believable evidence presented during the trial.

In reviewing this as well as the charge about which defendant
complains, we can find no error in this portion of the charge.

61

Next defendant assigns as error the following instructions

concerning second degree murder:

I instruct you, Members of the Jury, that in order for
you to find this defendant guilty of second degree murder
and in order for the State to prevail in that, the State must
prove two things beyond a reasonable doubt, which are

[First, that this defendant, Alvin Eugene Jones, on or
about the 26th day of September, 1980, intentionally and
without justification or excuse, such as while acting in self-
defense, and with malice shot Courtney Rorie with a deadly
weapon.]

EXCEPTION No. 14

I have used the word malice ... [in saying that] the acts
must be done with malice. I instruct you that malice means
not only hatred or ill will or spite, as it is ordinarily
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understood, that, of course, is malice. [but the word malice
also means that condition of mind which prompts a person to
take the life of another intentionally or to intentionally inflict
a wound with a deadly weapon upon another which prox-
imately results in his death, without just cause, excuse or
justification, such as, through acting in self-defense,]

EXCEPTION No. 16

Additionally, the trial court, in redefining second degree murder,
included the following instruction:

First, that the defendant intentionally and without
justification or excuse and with malice shot Courtney Rorie
with a deadly weapon. [When 1 use the term without
justification or excuse I'm referring to self-defense or the
doctrine of self-defense.]

DEFENDANT'S EXCEPTION No. 20

Defendant contends that, by these confusing instructions, the
court charged that acting in self-defense would be an intentional
shooting without justification or excuse. While we concede that,
according to the court reporter’s punctuation, the instructions
were not well stated, we find, in view of the rest. of the charge,
that defendant suffered no prejudicial error.

The law in North Carolina is well-established that, although
it may not be necessary to kill to avoid death or great bodily
harm, a person may kill if he believes it to be necessary, and he
has reasonable grounds for believing it necessary, to save himself
from death or great bodily harm. State v. Gladden, 279 N.C. 566,
184 S.E. 2d 249 (1971). The reasonableness of his belief is to be
determined by the jury from the facts and circumstances as they
appeared to the defendant at the time of the killing. Id.

In the instant case, in addition to the charge set forth above,
the trial court clearly stated that a killing would be excused en-
tirely on the ground of self-defense if certain circumstances
existed. Given these instructions, we conclude that error, if any,
in this portion of the charge was not prejudicial to defendant.

{71 Defendant’s eighth assignment of error pertains to another
exception he took to the jury charge. He contends that the follow-
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ing original instruction, repeated when the judge redefined sec-
ond degree murder, allowed the jury to infer defendant’s intent
from circumstances without requiring the jury to find the ecir-
cumstances specifically:

Now, I have said that the act must have been inten-
tional. Intent is the exercise of an intelligent will. Intent is a
condition or emotion of the mind which is seldom, if ever,
capable of direct proof, but the intent of a person is usually
deduced from the acts, the declarations, and circumstances
known to the person charged with having that intent. [One
arrives at the intent of another person by such just and
reasonable deductions from the circumstances proven as a
reasonably prudent person would ordinarily draw therefrom.]

EXCEPTION No. 15

We can find no merit in defendant’s contention. It is certainly
within the province of the jury to determine what the cir-
cumstances of the killing were; as the charge reflects, once the
jury has done this, it must make reasonable deductions of defend-
ant’s intent from those circumstances. The jurors are not re-
quired to agree on all the circumstances; different persons may
reasonably deduce intent from slightly variant circumstances. In
overruling this assignment of error, we note that the North
Carolina Pattern Jury Instructions contain this instruction on in-
tent almost verbatim. North Carolina Pattern Jury Instructions
for Criminal Cases, § 206.30.

[8] As his next assignment of error, defendant contends that the
trial court erred in instructing the jury on the inference it might
draw if it found beyond a reasonable doubt that defendant inten-
tionally inflicted the fatal wound upon Courtney Rorie. The trial
court charged:

Now, if the State proves beyond a reasonable doubt that
the defendant intentionally killed Courtney Rorie with a
deadly weapon or that he intentionally inflicted a wound
upon him with a deadly weapon that proximately caused his
death, then you may infer first, that the killing was unlawful,
and second, that the killing was done with malice, but you
are not compelled to draw such an inference. You may con-
sider this along with all the other facts and circumstances in
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determining whether the killing was unlawful and whether it
was done with malice. If the killing was unlawful and was
done with malice, the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>