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QUALITY INNS INTERNATIONAL, INC., A DELAWARE CoRPORATION v. BOOTH,
FISH, SIMPSON, HARRISON AND HALL, A NorTH CAROLINA PARTNERSHIP,
KONRAD K. FISH, ROY M. BOOTH, H. MARSHALL SIMPSON, A. WAYNE
HARRISON, RICHARD D. HALL, JR., FREDERICK C. E. MURRAY, E.
JACKSON HARRINGTON, JR. axp ROBERT A. BENSON

No. 81188C1063
(Filed 6 July 1982)

1. Attorneys at Law § 5.1; Judgments § 41; Mortgages and Deeds of Trust
§ 27— manner of conducting foreclosure sale—consent judgment as res
judicata

A consent order agreed to by plaintiff showing that a motel foreclosure
sale did not leave a surplus because the amount of the approved bid was less
than the outstanding indebtedness was res judicata on the issue of a surplus
from the sale and estopped plaintiff from asserting that defendant attorney
was negligent in giving plaintiff creditor advice as to how much to bid at the
foreclosure sale so as to avoid a surplus payable to the defaulting debtor and
in conducting the sale as substitute trustee in a manner so that a surplus was
created.

2, Attorneys at Law § 5.1 — malpractice action—errors of judgment—summary
judgment
In an action against attorneys to recover damages on theories (1) that
defendant attorneys lacked that degree of knowledge and skill ordinarily
possessed by attorneys handling real estate transactions and (2) that defend-
ants failed to use reasonable care and diligence in handling plaintiff's problems
with respect to recovering the personal property in a motel, summary judg-
ment was properly entered for defendants where the forecast of evidence
showed that the problem with which defendants were entrusted grew from an
uncertain and unsettled area of the law relating to “wrap-around” mortgages,
that there was no bad faith on the part of defendants, and that plaintiff seeks
to hold defendants liable in damages for asserted errors of judgment.
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APPEAL by plaintiff from Collier, Judge. Order entered 14
May 1981 in Superior Court, GUILFORD County. Heard in the
Court of Appeals 25 May 1982.

In its complaint; plaintiff set out two claims for relief. As to
its first claim, plaintiff’s unverified complaint alleged, in sum-
mary, the following events and circumstances:

5. On . . . August 30, 1973, the plaintiff executed a note
payable to First Union National Bank in the face amount of
Six Hundred Thousand Dollars ($600,000.00) . . . . The terms
of the First Union Note provided that the plaintiff would pay
the principal and interest in monthly installments of Six
Thousand, Ninety Dollars ($6,090.00) beginning on October 1,
1973, and ending on October 1, 1983. As security for the First
Union Note, the plaintiff executed a Deed of Trust conveying
certain property ... in Greensboro, North Carolina . .
known as the “Quality Inn Central” . . . (“Motel”) to Eugene
B. Graham, III, as Trustee for First Union . . .. The First
Union Deed of Trust was recorded on August 31, 1973, in
Book 2668 at Page 688 of the Guilford County Registry.

6. On or about December 6, 1974, the plaintiff sold the
Motel to Peter M. Watts and Saundra C. Watts
(“Watts”). As part of this transaction, Watts executed and
delivered to the plaintiff a Note in the principal amount of
Six Hundred Eighty-Four Thousand, Three Hundred and
Fifty-Three Dollars and Seven Cents ($684,353.07) . . . . The
payment schedule contained in the Watts Note was, in part,
designed to coincide with that of the First Union Note, on
which the plaintiff remained primarily liable. The Watts Note
was secured by the Watts Deed of Trust, which conveyed to
William Dunlop White, Jr., as Trustee, the same property
conveyed by the First Union Deed of Trust.

7. The plaintiff and Watts intended that the Watts Deed
of Trust would constitute a “wrap around” mortgage which
would encompass the obligation evidenced by the First Union
Note and the First Union Deed of Trust. The plaintiff was
obligated to .use the payments received under the Watts
Note to reduce its obligation under the First Union Note.



N.C.App.] COURT OF APPEALS 3

Quality Inns v. Booth, Fish, Simpson, Harrison and Hall

8 On ... April 21, 1976, Watts conveyed the Motel to
Petlin, Incorporated. As part of this transaction, Petlin
assumed all of the obligations of Watts under the Watts Note
and Watts Deed of Trust.

9. Or [sic] . . . June 9, 1977, Petlin, Incorporated con-
veyed the Motel to Greenway Motel, Inc. . . . (“Greenway”).
As part of this transaction, Greenway assumed the Watts
Note and the Watts Deed of Trust.

10. After this conveyance, Greenway began making all
of the installment payments required under the Watts Note
and Deed of Trust to the plaintiff until September, 1977,
after which time Greenway failed to make any further
payments. After this default in the payment of the Watts
Note, the plaintiff requested defendant Fish, as Substitute
Trustee under the Watts Deed of Trust, to institute
foreclosure proceedings.

11. A foreclosure hearing was held on October 3, 1978,
and, as a result thereof, the Clerk of Superior Court of
Guilford County entered an order authorizing the Substitute
Trustee to sell the Motel. The unpaid balance of the Watts
Note at the time was approximately Six Hundred One Thou-
sand Six Hundred Dollars {$601,600.00).

12. Prior to the foreclosure sale, officers of the plaintiff
consulted with defendant Fish, as attorney for the plaintiff,
with regard to the amount which the plaintiff should bid at
the sale. It was the intention of the plaintiff, as expressed to
defendant Fish, to bid an amount below the amount of the
outstanding indebtedness on the Watts Note so as not to
create a surplus payable to the debtor in default. Defendant
Fish advised the plaintiff as to the required application of the
proceeds of the sale and approved of the plaintiff’s decision
to enter a bid of Five Hundred Eighty-Five Thousand Dollars
($585,000.00) at the sale.

13. Prior to the foreclosure sale, defendant Fish, as
Trustee, published and posted a Notice of Sale, advertising
that the Motel was to be sold on October 26, 1978. The Notice
provided that the sale would be “subject to” the First Union
Deed of Trust. No mention was made in the Notice of the
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plaintiff’'s obligation and intention to apply the proceeds of
the sale to the outstanding balance due on the First Union
Note. .

14. On or about October 26, 1978, defendant Fish, as
Trustee, conducted the foreclosure sale of the Motel. At the
sale, defendant Fish announced that the Motel was being sold
“subject to” the First Union Deed of Trust. Defendant Fish
did not state that the plaintiff was obligated and intended to
apply the proceeds of the sale to the outstanding balance due
on the First Union Note. The plaintiff was the highest and
only bidder at the sale, with a bid of Five Hundred and
Eighty-Five Thousand Dollars ($585,000.00).

15. On or about November 6, 1978, an attorney for
Greenway wrote a letter to defendant Fish, as Trustee,
demanding payment of Five Hundred Five Thousand Dollars
($505,000.00) which it claimed as a surplus created by the
plaintiff’'s bid of Five Hundred Eighty-Five Thousand Dollars
($585,000.00). Greenway contended that since the sale was
“subject to” the First Union Deed of Trust, the amount of the
indebtedness on the Watts Note was reduced by operation of
the sale to an amount less than Fifty Thousand Dollars
($50,000.00).

16. As a result of this claim by Greenway, and the plain-
tiff’s conflicting demand that the entire proceeds of the sale
be delivered to it, defendant Fish, as Trustee, filed a motion
in the foreclosure proceeding requesting direction from the
Court as to how to proceed in completing the sale. At the
same time, defendant Fish and defendant Law Firm
withdrew as counsel for the plaintiff in the foreclosure pro-
ceeding.

17. The plaintiff hired new counsel to represent it in the
foreclosure proceeding and incurred substantial costs and ex-
penses, including attorney’s fees, in resisting Greenway's
claim for the alleged “surplus” resulting from the foreclosure
sale. This issue was ultimately resolved by the execution of a
settlement agreement between Greenway and the plaintiff
which required the plaintiff to pay a substantial sum of
money to Greenway.
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18. The substantial expenses incurred by the plaintiff in
resisting and ultimately settling Greenway’s claim were
necessitated by the merits of the claim. In part, Greenway's
claim was based on the failure of defendant Fish, as Trustee,
to announce publicly, either in the published Notice of Sale or
at the sale itself, that, while the Motel was being sold “sub-
ject to” the First Union Deed of Trust, the Watts Deed of
Trust “wrapped around” the First Union Deed of Trust and
that the plaintiff was obligated to apply the proceeds of the
sale to the outstanding balance on the First Union Note. This
omission by defendant Fish constituted a breach of his
fiduciary duty as Trustee and further reflected a failure on
his part to use reasonable care and diligence in the perform-
ance of his duties as Trustee. Defendant Fish is therefore
liable to the plaintiff for the damages proximately caused by
this omission, including, but not limited to, the expenses the
plaintiff incurred in resisting and settling Greenway’s claim
for the surplus of the foreclosure sale.

In its second claim, plaintiff alleged, in summary, the follow-
ing events and circumstances:

20. Upon Greenway’s default on the Watts Note, the
plaintiff employed defendant Law Firm for the purpose of en-
forcing all of its rights pertaining to the Motel. In particular,
the plaintiff instructed defendant Law Firm to institute
foreclosure proceedings on the Watts Deed of Trust, to en-
force the plaintiff’'s security interest in certain personal prop-
erty located on the Motel premises, and to seek to have a
receiver appointed to operate the Motel during the pendency
of the foreclosure proceedings.

23. In consulting defendant Fish prior to the foreclosure
sale with regard to an appropriate bid, the plaintiff was rely-
ing on the judgment and expertise in real estate matters of
defendant Fish and defendant Law Firm. In advising the
plaintiff, defendant Fish never discussed with officials of the
plaintiff the possibility that a bid of Five Hundred Eighty-
Five Thousand Dollars ($585,000.00) would create a substan-
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tial surplus payable to the debtor in default. Further,
defendant Fish did not mention the possible defects in the
published Notice of Sale or in the announcement which he, as
Trustee, would make at the sale. Had the plaintiff been
aware of these potential problems, it would have taken some
action to eliminate any potential claim by the debtor for a
surplus arising out of its bid.

24. By making a bid of Five Hundred Eighty-Five Thou-
sand Dollars ($585,000.00) at the foreclosure sale after con-
sulting with defendant Fish and relying on his advice, the
plaintiff exposed itself to Greenway’s claim for the surplus
resulting from the sale. .

25. Notwithstanding the plaintiff’s request that defend-
ant Law Firm enforce its security interest in certain personal
property located on the Motel premises, no member of de-
fendant Law Firm took any action to institute appropriate
proceedings in this regard. Further, the plaintiff was never
informed by defendant Law Firm that no such action would
be taken.

26. Defendant Law Firm’s failure to enforce the
plaintiff’s security interest enabled Greenway to maintain
possession and use of the personal property during the
pendency of the foreclosure proceeding, thus diminishing the
value of the property and causing injury to the plaintiff.

27. Defendant Law Firm assigned the task of seeking
the appointment of a receiver for the Motel to defendant Ben-
son, at that time an employee of the firm. Defendant Benson
was unsuccessful in his efforts to have a receiver appointed
primarily because the petition he prepared was not limited to
the Motel property but sought to place the entire Greenway
corporation in receivership.

28. This failure by defendant Law Firm to have a
receiver appointed for the Motel enabled Greenway to
operate the Motel during the pendency of the foreclosure
proceeding, thus resulting in substantial injury to the plain-
tiff.

29. Defendant Fish continued to act as both attorney for
the plaintiff and as Trustee under the Watts Deed of Trust
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after the institution of the foreclosure proceedings on said
deed of trust and after it became apparent that Greenway
could contest the proceeding. Defendant Fish and defendant
Law Firm did not withdraw as counsel for the plaintiff until
after the foreclosure sale, at which point it became necessary
for the plaintiff to employ new counsel. The plaintiff
therefore incurred substantial additional expenses in hiring
and educating new counsel.

30. The acts and omissions of defendant Fish, Benson
and the other members of defendant Law Firm with regard
to the foreclosure on the Watts Deed of Trust, the enforce-
ment of the plaintiff’s security interest in the personal prop-
erty located on the Motel premises, and the appointment of a
receiver for the Motel reflect either a want of that degree of
knowledge and skill ordinarily possessed by attorneys han-
dling commercial real estate transactions or a failure to use
reasonable care and diligence in handling these matters. The
defendants are therefore guilty of legal malpractice and
negligence and are liable to the plaintiff for those damages
proximately caused by these acts and omissions, . .

In their answer, defendant moved to dismiss, admitted that
at the 3 October 1978 hearing, the Clerk of Superior Court had
determined the unpaid balance on the note to be $601,600.00, and
admitted that Fish, as substitute trustee, had conducted the
foreclosure sale at which plaintiff bid $585,000.00, and denied the
other material allegations of plaintiff’s complaint. Defendant also
asserted the defenses of contributory negligence and lack of con-
sideration, asserting that plaintiffs have neither paid defendants
for Fish’s services as trustee nor for legal advice rendered prior
to 3 October 1978. Defendant also counterclaimed for trustee’s
fees. As to defendant’s counterclaim, plaintiff denied its material
allegations, and asserted that defendant Fish was negligent in
performing his duties as trustee and thus was not entitled to
trustee’s fees.

After the pleadings were joined, both parties conducted
discovery. Plaintiff directed interrogatories to defendant Konrad
Fish and deposed Fish and Robert A. Benson. Defendant also
directed interrogatories to plaintiff and took depositions of
Thomas S. Stukes and Richard A. Lieppe, partners in the law
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firm of Smith, Moore, Smith, Schell and Hunter, and William T.
Rightsell, Greenway’s counsel. Defendant then moved for sum-
mary judgment. Defendant’s motion was supported by affidavits
of Fish and R. D. Douglas, III and J. T. Carruthers, Jr.,,
Greensboro attorneys in real estate practice. In opposition to
defendant’s motion, plaintiff submitted an affidavit of Everett F.
Casey, Staff Attorney for plaintiff.

Upon review of the materials before him, Judge Collier
granted defendants’ G.S. 1A-1, Rule 56(c) motion for summary
judgment. From entry of that judgment, plaintiff appeals. Addi-
tional facts will be discussed, as necessary, in the body of the
opinion.

Pfefferkorn & Cooley, P.A., by David C. Pishko, for plaintiff-
appellant.

Adams, Kleemeier, Hagan, Hannah & Fouts, by Daniel W.
Fouts, M. Jay DeVaney, and Beth H. Daniel, for defendant-
appellee.

WELLS, Judge.

. Plaintiff’s claims for relief are grounded in tort, asserting
defendants’ negligence in the performance of their duties as
trustee under the deed of trust and as lawyers owing a duty to
plaintiff as a client. In regard to summary judgment in a
negligence action, our Supreme Court has stated:

As a general proposition, issues of negligence are or-
dinarily not susceptible of summary adjudication either for or
against the claimant “but should be resolved by trial in the
ordinary manner.” 6 Pt. 2 Moore's Federal Practice,
§ 56.17[42] at 946 (2d ed. 1980). Hence, it is only in excep-

" tional negligence cases that summary judgment is ap-
propriate because the rule of the prudent man, or other
applicable standard of care, must be applied, and ordinarily
the jury should apply it under appropriate instructions from
the court. Caldwell v. Deese, supra; Gordon, the New Sum-
mary Judgment Rule in North Carolina, 5 Wake Forest Intra.
L. Rev. 87, 92 (1969).

Vassey v. Burch, 301 N.C. 68, 269 S.E. 2d 137 (1980); see also
Easter v. Hospital, 303 N.C. 303, 278 S.E. 2d 253 (1981). In Lowe
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v. Bradford, 305 N.C. 366, 289 S.E. 2d 363 (1982), our Supreme
Court explicated the burden of proof on a summary judgment mo-
tion:

A party moving for summary judgment may prevail if it
meets the burden (1) of proving an essential element of the
opposing party’s claim is nonexistent, or (2) of showing
through discovery that the opposing party cannot produce
evidence to support an essential element of his or her claim.
Moore v. Fieldcrest Mills, Inc., 296 N.C. 467, 251 S.E. 2d 419
(1979); Zimmerman v. Hogg & Allen, 286 N.C. 24, 209 S.E. 2d
795 (1974). Generally this means that on “undisputed aspects
of the opposing evidential forecast,” where there is no gen-
uine issue of fact, the moving party is entitled to judgment
as a matter of law. 2 McIntosh, Nortk Carolina Practice and
Procedure § 1660.5, at 73 (2d ed. Supp. 1970). If the moving
party meets this burden, the non-moving party must in turn
either show that a genuine issue of material fact exists for
trial or must provide an excuse for not doing so. Econo-
Travel Motor Hotel Corp. v. Taylor, 301 N.C. 200, 271 S.E. 2d
54 (1980); Moore v. Fieldcrest Mills, Inc., 296 N.C. at 470, 251
S.E. 2d at 421-22; Zimmerman v. Hogg & Allen, 286 N.C. at
29, 209 S.E. 2d at 798. . . .

If the moving party satisfies its burden of proof, then
the burden shifts to the non-moving party to “set forth
specific facts showing that there is a genuine issue for trial.”
Rule 56(e), Rules of Civil Procedure (emphasis added). The
non-moving party “may not rest upon the mere allegations of
his pleadings.” Id.

[1] Plaintiff’s first claim relates to defendant Fish’s conduct as
substitute trustee in the Watts’ deed of trust, and to the manner
in which Fish conducted the foreclosure sale. In essence, plaintiff
asserts that it sought to have the property foreclosed in a manner
so as to avoid creating a surplus payable to Greenway, and that
as a result of the advice plaintiff received from Fish as to how
much plaintiff should bid at the sale, a surplus was in fact
created, which surplus Greenway claimed. Plaintiff further
asserts that as a result of Greenway’s assertion of its claim to an
alleged surplus, plaintiff was damaged by having to pay Green-
way $30,000.00 to settle Greenway’s claim, plus incurring addi-
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tional legal fees and other expenses in connection with
Greenway’s claim. The record shows, however, that following
Greenway’'s claim to an alleged surplus resulting from the
foreclosure, Fish filed a motion before the Clerk, seeking instruc-
tions as to how to dispose of the proceeds of the foreclosure sale.
The matter was subsequently transferred to the civil issue docket
of the Superior Court. On 25 June 1979, Judge Collier entered a
consent order disposing of all issues in the foreclosure pro-
ceedings. The order consented to by plaintiff, provides, in perti-
nent part, as follows:

[Ulpon the Motion in the Cause of the Trustee . . . and
upon the Consent Order . . . for trial of all issues, and it ap-
pearing to the Court that Quality Inns International, Inc.
(“Quality”) and Greenway Motels, Inc. (“Greenway”) have
compromised and settled all matters and disputes between
them and have agreed that the subject foreclosure sale
should be confirmed and that the Substitute Trustee should
thereupon prepare and file his final report of sale and deliver
a deed to Quality upon payment of the bid as herein provided

. sy

NOW, THEREFORE, BY CONSENT IT IS ORDERED, ADJUDGED,
AND DECREED that:

1. Pursuant to said agreement of compromise and settle-
ment between Greenway and Quality, Greenway has agreed
to withdraw and hereby withdraws all its objections and
claims in this proceeding. Accordingly, the foreclosure sale in
this proceeding is confirmed in all respects;

3. The Substitute Trustee shall . . . prepare and file his
final report of sale and deliver a deed to Quality upon pay-
ment of its bid. Said final report shall indicate a last and
kighest bid by Quality in the amount of Five Hundred and
Eighty Five Thousand Dollars ($585,000.00) against in-
debtedness at the time of foreclosure sale in the amount of
Six Hundred Four Thousand Five Hundred Eighty Seven and
46/100 Dollars ($604,587.46). Quality shall be entitled to pay
said bid by crediting said bid, after payment of costs, to the
above stated indebtedness and shall not be required to pay
said bid in cash. . . . (Emphasis added.)
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Judge Collier’s order shows that the foreclosure sale did not
leave a surplus, as the amount of the bid approved was less than
the outstanding indebtedness. Judge Collier's order is res
jsudicata on the issue of a surplus from the sale.! See Complex,
Inc. v. Furst and Furst v. Camailco, Inc., and Camilco, Inc. wv.
Furst, 43 N.C. App. 95, 258 S.E. 2d 379 (1979), disc. rev. denied,
299 N.C. 120, 261 S.E. 2d 923 (1980). Having consented to the
order, plaintiff is estopped in this action to assert that the man-
ner in which defendant Fish carried out the foreclosure sale
resulted in a surplus. See Lockleair v. Martin, 245 N.C. 378, 96
S.E. 2d 24 (1956). An essential element of plaintiff's claim, a
surplus, being nonexistent, summary judgment for defendants as
to this issue was properly granted. See Lowe, supra.

Plaintiff’s second claim for relief alleges that defendants
were negligent in failing to take timely and adequate measures to
secure plaintiff’s rights in the personal property of the motel, and
that defendants, as attorneys for plaintiff, were negligent in ad-
vising plaintiff as to how much to bid at the foreclosure sale.
Plaintiff’s contention as to the latter claim, as we read the
somewhat confusing complaint, is that plaintiffs intended to sub-
mit a sufficiently low bid at the real property foreclosure sale so
as to leave Greenway indebted to plaintiff, so that plaintiff could
then recover or repossess the personal property to cover the re-
maining debt, and that when a surplus was created by plaintiff’s
bid, this means of recovery of the personalty was lost to plaintiff,
causing financial loss. We need not reach the merits of this claim,
since, for the reasons previously stated in our opinion, we find
that plaintiff is estopped by judgment to plead the existence of a
surplus. We therefore overrule this assignment of error.

[2] The specific allegation of negligence upon which plaintiff
bases its final claim for relief is that defendants delayed taking
legal action to secure plaintiff's rights to the personal property
and revenues of the motel during the foreclosure proceeding, thus
causing a finanecial loss to plaintiff. The evidence of the timing and
circumstances of the events relevant to this point is conflicting.

1. As to estoppel by judgment generally, see King v. Grindstaff, 284 N.C. 348,
200 S.E. 2d 799 (1973); Phillips v. Phillips, 46 N.C. App. 558, 265 S.E. 2d 441 (1980).
As to consent judgments operating as res judicata generally, see Annot., 91 A.L.R.
3d 1170.
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Plaintiff's evidence tends to show that during the summer of
1978, plaintiff became concerned that Greenway was violating the
terms of the separate security agreement covering the personal
property of the motel, by selling the motel’s television sets and
by failing to apply the motel's revenues to motel maintenance. In
plaintiff’'s answer to defendants’ interrogatories, plaintiff claimed
that defendant Benson was first asked to seek appointment of a
receiver for the motel on 15 August 1978. However, Everett
Casey stated in his affidavit that he first asked Benson to file a
petition for a receiver on 6 September. Casey also stated in his af-
fidavit that he only mailed Benson a copy of the Greenway securi-
ty agreement on 15 September. On 21 September, Casey also
asked Benson to institute a claim and delivery proceeding. De-
fendants did file petitions for appointment of a receiver on 6 Oc-
tober and 26 October. Apparently no action was taken on the first
petition, and the second petition was denied. A subsequent peti-
tion made by Smith, Moore, Smith, Schell and Hunter was
granted, and on 10 November 1978 the motel was placed under
the control of a receiver.

By their interrogatories and affidavits from Benson and Fish,
defendants produced a forecast of evidence showing the following.
Benson advised plaintiff that their security agreement on the per-
sonalty had never been incorporated into the real property deed
of trust; thus, plaintiff could not recover the personal property by
foreclosing on that deed of trust. Benson stated that he prepared
the documents for a claim and delivery proceeding, but Casey told
him not to go ahead with it until after the foreclosure. Benson
also stated that he and Casey discussed the relative merits of
having a receiver appointed many times. Benson advised Casey
that they did not need a receiver to make them whole; the
foreclosure proceeding was an adequate remedy. Benson also ad-
vised that the foreclosure hearing was scheduled for 3 October; it
would be difficult to get a receiver appointed before the
foreclosure hearing; and any appointment might delay the
foreclosure proceeding. On approximately 15 September, Casey
told Benson to wait indefinitely on filing the petition; on 3 Oc-
tober, Weldon Humphrey told Benson that he, Humphrey, was
trying to get a receiver. On 10 October, after receiving a copy of
the security agreement which was mailed 15 September, Benson
wrote to Greenway, notifying them of the default and demanding
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that Greenway return the personal property. Finally, Benson
stated that at all times, he believed he was following plaintiff’s in-
structions while advising them to the best of his ability, and that
in fact, plaintiff did not suffer any loss, financial or otherwise in
regard to the personal property.

Plaintiff seeks to proceed against defendants on two theories,
or types, of malpractice: one, that defendants lacked that degree
of knowledge and skill ordinarily possessed by attorneys handling
real estate transactions, and two, that defendants failed to use
reasonable care and diligence in handling plaintiff’s problems with
respect to recovering the personal property in the motel. The
forecast of evidence presented by defendants in support of their
summary judgment motion clearly shows that the genesis of
plaintiff’s problems with respect to plaintiff’s entitlement to the
personal property in the motel was in plaintiff's uncertainty as to
how to proceed with the foreclosure of the real property. Defend-
ant’s forecast shows that defendants were aware that plaintiff
regarded the Watts deed of trust as a “wrap-around” mortgage,
or at least intended it to be such, but that plaintiff was uncertain
as to how to effectively foreclose such a mortgage so as to not
create a surplus to which Greenway might assert claim or which
Greenway might use to retain possession of the personal property
of the motel. Plaintiff's own forecast of evidence also reflects
uncertainty of the law and appropriate strategy on plaintiff's
part. Affidavits and depositions of skilled lawyers for both parties
reflect that the so-called “wrap-around” mortgage is an area of
real property law not well understood by property lawyers in
North Carolina, and further, that the foreclosure of such a mort-
gage is fraught with questions and uncertainty.?

The test of lawyer liability in such cases was set out by our
Supreme Court in Hodges v. Carter, 239 N.C. 517, 80 S.E. 2d 144
(1954), as follows:

Ordinarily when an attorney engages in the practice of
law and contracts to prosecute an action in behalf of his

2. Our research has disclosed only one commentary as to this type of real
estate financing, see “Wrap-around Financing: A Technique for Skirting the Usury
Laws?” 1972 Duke L.J. 785 (1972), and only one case dealing with a “wrap-around”
mortgage, J. M. Realty Investment Corp. v. Stern, 296 So. 2d 588 (Fla. Dist. Ct.
App. 1974).



14 COURT OF APPEALS [68

Quality Inns v. Booth, Fish, Simpson, Harrison and Hall

client, he impliedly represents that (1) he possesses the requi-
site degree of learning, skill, and ability necessary to the
practice of his profession and which others similarly situated
ordinarily possess; (2) he will exert his best judgment in the
prosecution of the litigation entrusted to him; and (3) he will
exercise reasonable and ordinary care and diligence in the
use of his skill and in the application of his knowledge to his
client’s cause. (Citations omitted.)

An attorney who acts in good faith and in an honest
belief that his advice and acts are well founded and in the
best interest of his client is not answerable for a mere error
of judgment or for a mistake in a point of law which has not
been settled by the court of last resort in his State and on
which reasonable doubt may be entertained by well-informed
lawyers. (Citations omitted.)

Accord, Mallen and Levit, Legal Malpractice, § 213 (2nd ed. 1981).2
See also Mallen and Davis, “Attorneys’ Liability For Errors of
Judgment —at the Crossroads,” 48 Tenn. L. Rev. 283 (1981); “At-
torney Malpractice,” 63 Colum. L. Rev. 1292 (1963); 7 Am. Jur. 2d,
Attorneys at Law, § 201; Annot., 59 A.L.R. 3d 1176, § 2[a}; Annot.,
45 ALR. 2d 5, § 3.

The forecast of evidence in this case clearly shows that plain-
tiff seeks to hold defendants liable in damages for asserted errors
of judgment. The forecast of evidence shows that there was no
bad faith on defendants’ part, and that the problem with which
defendants were entrusted grew from an uncertain and unsettled
area of law. Defendants were therefore entitled to judgment as a
matter of law on plaintiff's malpractice claim.

The judgment of the trial court is
Affirmed.

Judges HEDRICK and ARNOLD concur.

3. Mallen and Levit discuss lawyer judgmental liability at length in Chapter 9
of their above cited work. Their discussion emphasizes the perils associated with
judgmental hindsight applied to unsettled questions of law in legal malpractice

cases.
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SCOVILL MANUFACTURING COMPANY, INC., SCHRADER FLUID POWER
DIVISION, HAYWOOD BARHAM, BETTY L. BARHAM, KENNETH COT-
TRELL, SHIRLEY COTTRELL, CLARA LEE DAVIS, wipow, SUZANNE
MILLS ERSKINE, WAYNE ERSKINE, JOHN E. FINCH, ROSE S. FINCH,
WILLIAM S. FORT, SARAH FORT, BETTY J. FRANKOW, DAVID M.
FRANKOW, MANNIE K. JACKSON, EDWARD R. JACKSON, HARVEY M.
JONES, JR., GERALDINE J. JONES, WALLACE E. LOOPER, CAROL H.
LOOPER, JOHN G. MILLS, JR., wipower, JOHN G. MILLS, III, JOANNA
MILLS, WILLIAM R. MIMS, NANCY F. MIMS, A. K. MOORE, LINDA C.
MOORE, anp MAE S. WITHERS, wipow v. THE TOWN OF WAKE
FOREST, NORTH CAROLINA, THOMAS J. BYRNE, MAYOor AND MEMBER OF
THE BOARD oF CoMMISSIONERS OF THE TOWN OF WAKE FOREST, NORTH CAROLINA,
AND FRED CHANDLEY, JOHN B. COLE, MRS. DESSIE HARPER, GUY G.
HILL anp MISS AILEY YOUNG, MEMBERS OF THE BOARD OF COMMISSIONERS OF
THE TowN OF WAKE FoREST, NorTH CAROLINA

SCOVILL MANUFACTURING COMPANY, INC., SCHRADER-BELLOWS DIVI-
SION, HAYW0OOD BARHAM, BETTY L. BARHAM, KENNETH COT-
TRELL, SHIRLEY COTTRELL, CLARA LEE DAVIS, wibow, SUZANNE
MILLS ERSKINE, WAYNE ERSKINE, JOHN E. FINCH, ROSE S. FINCH,
WILLIAM S. FORT, SARAH FORT, MANNIE K. JACKSON, EDWARD R.
JACKSON, HARVEY M. JONES, JR., GERALDINE J. JONES, WALLACE
E. LOOPER, CAROL H. LOOPER, JOHN G. MILLS, JR., wipowER, JOHN G.
MILLS, III, JOANNA MILLS, WILLIAM R. MIMS, NANCY F. MIMS, FRED
S. DICKERSON, LINDA B. DICKERSON, GLADYS C. DICKERSON, wipow,
JOSEPH MARION HARRISON, SHIRLEY D. HARRISON, CARL
KEARNEY, LOIS KEARNEY, EVELYN R. KEARNEY v. THE TOWN OF
WAKE FOREST, NORTH CAROLINA, THOMAS J. BYRNE, MAYOR AND
MEMBER OF THE BOARD oF COMMISSIONERS OF THE TowN OF W AKE FOREST, NORTH
CaroLiNa, anp FRED CHANDLEY, JOHN B. COLE, RUFUS H. FORREST,
GUY G. HILL anp MISS AILEY YOUNG, MEMBERS OF THE BOARD OF CoMMis-
SIONERS OF THE TowN oF WAKE ForesT, NORTH CAROLINA

No. 81105C963
(Filed 6 July 1982)

1. Municipal Corporations § 2.2 — annexation ordinance —utility easement charac-
terized as industrial use —no error
In an annexation proceeding, an area to be annexed which was comprised
of a utility easement was properly classified as property in use for industrial
purposes since the transmission of electrical power is an industrial activity for
an urban use as described by G.S. 160A-36(c).

2. Municipal Corporations § 2.1 annexation —characterizing property as six lots
rather than one tract —proper

In holding that 65.05% of the residential and undeveloped lots in an area

to be annexed consisted of lots and tracts of five acres or less in size pursuant

to G.S. 160A-36(c), the trial judge did not err in finding that one petitioner’s
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3.

~

R

land was comprised of six separate lots rather than one tract of 9.5 acres
where the estimates were based on recorded plats, tax maps and deeds, an
aerial photograph, and personal observations of the land surveyor. G.S.
160A-42(1} and (2).

Municipal Corporations § 2.1— metes and bounds of annexation area—de-
scribed in ordinance —reference by court to description

There was no merit to the petitioners’ contention that the trial judge's
order did not contain a “direct statement” that the ordinance described the ex-
ternal boundaries of the annexation area by metes and bounds, as required by
G.S. 160A-37(e)(1), since the judge made repeated reference to the ordinance
and its accompanying attachment which set out the metes and bounds descrip-
tion of the proposed annexation area.

Evidence § 48.3— {failure to object to qualification of expert

Where petitioners failed to challenge the competency of the testimony of
a licensed registered engineer and land surveyor, and where the record shows
that the trial judge properly could have found the witness to be an expert,
petitioners waived their objection and it will not be considered on appeal.

. Municipal Corporations § 2.1~ annexation—use of planimeter in determining

acreage —no showing of error over five percent

In an annexation proceeding, petitioners failed to show error in a
surveyor’s testimony concerning his use of a planimeter in determining the
acreage of the proposed annexation area since under G.S. 160A-42(1), the
reviewing court shall accept the estimates unless petitioners show on appeal
that such estimates are in error in the amount of five percent or more, and
petitioners failed to do so.

Municipal Corporations § 2.5— annexation—failure to show material injury

In an annexation proceeding, petitioners failed to show that they will suf-
fer material injury by reason of the proposed annexation where the record
revealed that the grievances and feared injury by petitioners were primarily
speculation that the increased services inuring to their property from the pro-
posed annexation either would not materialize or would not be sufficient to off-
set any increase in their tax burden.

. Municipal Corporations § 2.2— failure to specify 60 percent of area subdivided

into lots and tracts of five acres or less — sufficient compliance with all essential
statutory provisions

An ordinance concerning annexation did not comply with G.S.
160A-37(e)(1) which mandates that the ordinance shall contain specific findings
that the area to be annexed meets the requirements of G.S. 160A-36 where it
did not state that 60 percent of the net residential and undeveloped land in the
proposed annexation area was subdivided into lots and tracts of five acres or
less. However, the failure to comply with the statutory procedure did not
result in its invalidation where there was substantial compliance with the
statute in delineating the proposed annexation area and there was no
reasonable probability that anyone had been or could have been misled.
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8. Municipal Corporations § 2.3— survey map incorrectly admitted into
evidence —no request to limit use of exhibit
Although petitioners were correct that a survey map of the area to be an-
nexed, which was not prepared under a court order, was incorrectly admitted
into evidence, they failed to make a timely request at trial to limit the use of
the exhibit, and there was no error.

APPEAL by petitioners from Godwin, Judge. Order entered 21
April 1981 in Superior Court, WAKE County. Heard in the Court
of Appeals 29 April 1982.

On 10 March 1977, the Board of Commissioners of the City of
Wake Forest, a city with a population of less than five thousand,
adopted its ordinance #77-3 purporting to annex certain described
territory lying west of the corporate limits. Pursuant to G.S.
160A-38, petitioners filed a petition seeking review in Wake Coun-
ty Superior Court on 8 April 1977. By order dated 11 December
1978, the superior court remanded the matter to Wake Forest for
amendment of the boundaries of the area to be annexed in order
to comply with G.S. 160A-36(c). This Court subsequently affirmed
the action of the trial court. Scovill Manufacturing Company, Inc.
v. Town of Wake Forest, No. 7910SC229 (Unpublished Opinion
dated 5 February 1980).

On 8 February 1979, within a period of three months after
the order of remand was entered, the board of commissioners
adopted ordinance #79-2 which amended the boundaries of the
area to be annexed. On 9 March 1979, petitioners again sought
review in superior court. From an order affirming the ordinance,
petitioners appeal to this Court.

Lake & Nelson, by Broxie J. Nelson, for corporate petitioner-
appellant.

Harris & Harris, by Jane P. Harris, for individual petitioner-
appellants.

Ellis Nassif and Manning, Fulton & Skinner, by Howard E.
Manning and Howard E. Manning, Jr., for respondent-appellees.
HILL, Judge.

Where the record upon judicial review of an annexation pro-
ceeding demonstrates substantial compliance with statutory re-
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quirements by the municipality, the burden is placed on
petitioners to show by competent evidence a failure to meet those
requirements or an irregularity in the proceedings which resulted
in material prejudice to their substantive rights. Dunn v. City of
Charlotte, 284 N.C. 542, 201 S.E. 2d 873 (1974). The findings of
fact of the superior court are binding on appeal if supported by
competent evidence, even though there is evidence to the con-
trary. Conover v. Newton, 297 N.C. 506, 2566 S.E. 2d 216 (1979).

Our review of the annexation proceedings in the present case
leads us to conclude that Wake Forest’s report and ordinance
show prima facte full compliance with the applicable statutes. The
burden is now on petitioners to show otherwise or prove a pro-
cedural irregularity which materially prejudiced their substantive
rights.

[1] Petitioners first argue that the trial judge erred in finding
that 9.03 acres of the area known as the “Carolina Power & Light
Company [hereinafter referred to as CP&L] easement” are used
for industrial purposes within the meaning of G.S. 160A-36(c).
Although the easement is crossed by power lines, petitioners con-
tend that since the area also is used for hunting and other similar
activities, the land should be classified as woodlands and vacant
area instead of designated as being in industrial use.

G.S. 160A-36(c} requires that the land proposed for annexa-
tion must be developed for “urban purposes,” which is defined as
an area that

is so developed that at least sixty percent (60%) of the total
number of lots and tracts in the area at the time of annexa-
tion are used for residential, commercial, industrial, institu-
tional or governmental purposes, and is subdivided into lots
and tracts such that at least sixty percent (60%) of the total
acreage, not counting the acreage used at the time of annexa-
tion for commercial, industrial, governmental or institutional
purposes, consists of lots and tracts five acres or less in size.

Both the “use” test and the “subdivision” test must be met before
an area can be classified as urban. Lithium Corporation of
America, Inc. v. Town of Bessemer City, 261 N.C. 532, 135 S.E. 2d
574 (1964). Petitioners allege that modification of the amount of
land qualifying under the “use” test would result in an inability to
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meet the “subdivision” test, thus rendering the proposed annexa-
tion area ineligible for annexation.

The land in question consists of 12.32 acres, and the “CP&L
easement” itself is 160 feet in width for its full length, running
North to South, in the area to be annexed. The easement contains
three separate electrical transmission lines and supporting struc-
tures, with pole lines carrying between 66,000 and 115,000 volts of
electricity. CP&L patrols the easement three times a year by
helicopter and once on foot. The entire tract is mowed with trac-
tors and bush-hogs or on foot every three years unless more fre-
quent servicing is necessitated. CP&L does not allow any activity
on the easement which would interfere with the transmission
lines or which would be subject to danger because of the lines. No
structures such as houses or other buildings are allowed on the
area covered by the easement. CP&L does permit certain ac-
tivities on the land, such as hunting or golf, so long as they create
no interference with its utilization of the easement or do not pre-
sent a hazard.

We find no error in the trial judge’s classification of the en-
tire area comprising the “CP&L easement” as being in industrial
use. Petitioners argue that strict construction of an annexation
statute which is in derogation of a property right would require
that the presence on the land of a concurrent activity which is not
an eligible “use” for annexation purposes would necessarily bring
about the reclassification of an otherwise qualified use. We do not
agree.

Our Supreme Court has held that an area proposed for an-
nexation is improperly classified as property in use for industrial
purposes where there is no evidence that the land in question is
being used either directly or indirectly for industrial purposes.
Southern Railway Co. v. Hook, 261 N.C. 517, 135 S.E. 2d 562
(1964). When compliance with the statutory requirements is in
doubt, the determination of whether an area is used for a purpose
qualifying it for annexation will depend upon the particular facts
of each case. Cf. Lithium Corporation of America, Inc. v. Town of
Bessemer City, supra (municipal compliance with standards of
G.S. 160-453.4(c)). Notwithstanding some rather ingenious
arguments by petitioners, we find that the transmission of elec-
trical power over this land by CP&L is an industrial activity for
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an urban use. We hold that when an area, such as in the present
case, is used for an active industrial purpose, the land is properly
classified as in industrial use within the meaning of the annexa-
tion statute. See Food Town Stores, Inc. v. City of Salisbury, 300
‘N.C. 21, 265 S.E. 2d 123 (1980); Adams-Millis Corp. v. Town of
Kernersville, 6 N.C. App. 78, 169 S.E. 2d 496, cert. denied, 275
N.C. 681 (1969). Petitioners have made no showing that any por-
tion of the land comprising the easement was not actually being
used by CP&L for an industrial purpose. There has been no show-
ing that the extent of industrial use was insignificant as com-
pared to any nonindustrial use. As a result, petitioners have
failed to carry their burden to demonstrate a misclassification of
the land by respondents. Food Town Stores, Inc. v. City of
Salisbury, supra. We find no merit in petitioners’ argument that
respondents are estopped to have the proposed annexation area
upheld as industrial since Wake Forest previously classified and
advertised the property as “institutional.” Cf Thompson v. City
of Salisbury, 24 N.C. App. 616, 211 S.E. 2d 856, cert. dented, 287
N.C. 264, 214 S.E. 2d 436 (1975) (acreage zoned residential was
properly classified under annexation statute as commercial). This
assignment of error is overruled.

[2] Petitioners also argue that the proposed annexation area
fails to meet the “subdivision” test of G.S. 160A-36(c). In holding
that 65.05% of the residential and undeveloped lots in the area
consisted of lots and tracts of five acres or less in size, the trial
judge found that land owned by petitioner Cottrell was comprised
of residential property, two lots containing less than five acres in
the aggregate and four separate undeveloped tracts of five acres
or less. Petitioners argue that the judge should have considered
the Cottrell property as one tract of 9.5 acres because the land
was purchased as a whole, is now used and regarded by the
owners as a single entity, and is treated for tax purposes as an
entire unit. We find no error.

The determination of what constitutes a lot or tract in mak-
ing an appraisal of an area to be annexed can be reached by any
method “calculated to provide reasonably accurate results.” G.S.
160A-42. Cf. Adams-Millis Corp. v. Town of Kernersville, supra
(applying land estimate requirements under former G.S. 160-
453.10). In the present case, testimony was presented that
estimates of this land were based on recorded plats, tax maps and
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deeds, an aerial photograph, and personal observations of the land
surveyor. See G.S. 160A-42(1) & (2). It appears from the evidence
before us that the Cottrell property consists of six adjoining lots
with a residence located on one lot and associated landscaping on
another. The methods utilized by respondent in appraising this
land for annexation—counting separate numbered lots as in-
dividual units and considering adjoining lots used for a single pur-
pose as one tract—are procedures specifically approved by this
Court in Adams-Millis Corp. We hold that the lots in question
were properly classified.

[3] Petitioners would have us find error in the lack of a “direct
statement” in the trial judge’s order that the ordinance described
the external boundaries of the annexation area by metes and
bounds, as required by G.S. 160A-37(e)(1), even though in his find-
ings the judge made repeated reference to the ordinance and its
accompanying attachment which set out the metes and bounds
description of the proposed annexation area. A true copy of the
annexation ordinance with the attached metes and bounds
description was introduced at trial by respondents and is included
in this record on appeal. We find no merit in petitioners’ argu-
ment. Although petitioners next argue that the metes and bounds
description is shown to be inaccurate by certain testimony
presented in the record, we find sufficient competent evidence to
support the description in substantial compliance with the
statutory requirements. See Conover v. Newton, supra. This
assignment of error is overruled.

Petitioners next contend that the trial judge erred in ex-
cluding certain testimony of their witness, Glenn D. Ward, who
was stipulated to be an expert civil engineer and land surveyor.
The testimony in question pertained to the amount of acreage in
the “CP&L easement”, along with the effect on the proposed an-
nexation if the acreage concurrently used by the golf course were
excluded, and the effect of treating the Cottrell property as one
lot. Inasmuch as we have concluded that the entire “CP&L ease-
ment” was properly classified as in industrial use and that the
judge properly classified the Cottrell property into several lots,
the exclusion of this testimony will not be held prejudicial.

Petitioners argue that the trial judge erred in overruling
their objections to certain testimony by respondents’ witness,



22 COURT OF APPEALS [58

Scovill Mfg. Co. v. Town of Wake Forest

James S. Murphy, stipulated to be an expert land surveyor.
Although petitioners now object, on grounds of hearsay, to Mur-
phy’s verification of his testimony by reference to exhibits he did
not personally prepare, since no objection was made at trial,
these arguments may not be raised for the first time on appeal.
State Bar v. Combs, 44 N.C. App. 447, 261 S.E. 2d 207, disc. rev.
denied, 299 N.C. 740, 267 S.E. 2d 663 (1980). We also find no error
in this witness’s explanation of the retracement of the coordinate
points since this testimony was merely a description of the pro-
cedures used in his work. We find no merit in petitioners’ argu-
ment that their cross-examination of the witness and further
testimony by another witness revealed defects in Murphy's
description. Such inaccuracies would go merely to the weight of
the testimony and not its admissibility. Again, since no objection
was presented at trial, we find no error in the fact that the
testimony of this witness was not elicited by hypothetical ex-
amination. Id. We therefore find no merit in petitioners’
arguments.

[4, 5] Petitioners contend that the trial judge erred in admitting
into evidence certain testimony of Joe Kelly Donaldson, a licensed
registered engineer and land surveyor. Their first objection is
that the witness was never qualified nor examined hypothetically
for expert opinion. However, the record reveals that this witness
was offered as an expert and was asked numerous questions
regarding his qualifications, all with no objection from petitioners.
Since the record shows that the trial judge properly could have
found this witness to be an expert, the failure of petitioners to
challenge his competency in apt time waives their objection and it
will not be considered on appeal. Lawrence v. Insurance Co., 32
N.C. App. 414, 232 S.E. 2d 462 (1977). Petitioners further object to
Donaldson’s testimony concerning his use of a planimeter in
determining the acreages of the proposed annexation area, con-
tending that the planimeter was too inexact to be admitted into
evidence. As noted above, G.S. 160A-42 provides that
municipalities may determine proper land subdivision by
“methods calculated to provide reasonably accurate results.” G.S.
160A-42(1) also provides that the reviewing court shall accept
these estimates unless petitioners show on appeal that such
estimates are in error in the amount of five percent or more. In
addition to utilizing a planimeter, Donaldson computed the
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acreages by use of tax maps, an aerial photograph, recorded plats
and deeds. He then double-checked all of his computations by
comparing the entire acreage with the sum of acreage for the in-
dividual lots. Petitioners make no argument that these estimates
are in error in the amount of five percent or more. This assign-
ment of error therefore is overruled.

[6] Petitioners object to the trial judge’s finding and conclusion
that they will not suffer material injury by reason of the pro-
posed annexation. We find no error. A review of the record
reveals that the grievances and feared injury by petitioners were
primarily speculation that the increased services inuring to their
property from the proposed annexation either would not
materialize or would not be sufficient to offset any increase in
their tax burden. These complaints are not sufficient grounds to
show that respondents failed to meet statutory requirements, or
that there was an irregularity in the proceedings which resulted
in material injury to petitioners. In re Annexation Ordinance, 303
N.C. 220, 278 S.E. 2d 224 (1981). This assignment of error is over-
ruled.

[7]1 Petitioners argue that the ordinance #79-2 does not comply
with G.S. 160A-37(e)(1} which mandates that the ordinance shall
contain specific findings that the area to be annexed meets the re-
quirements of G.S. 160A-36. Although the ordinance in question
did specify that the area to be annexed was developed for urban
purposes and that over 60% of the lots and tracts met the use re-
quirements of the statute, it did not further state that 60% of the
net residential and undeveloped land in the proposed annexation
area was subdivided into lots and tracts of five acres or less. Peti-
tioners are correct that both the “use” and “subdivision” tests
must be met in order for an area to meet the statutory standard
for annexation. Adams-Millis Corp. v. Town of Kernersville,
supra. However, not every failure to comply with statutory pro-
cedures in annexation proceedings will result in their invalidation.
Where there has been substantial compliance with the statutes in
delineating the proposed annexation area and there is no
reasonable probability that anyone has been or could have been
misled, the annexation proceedings will be upheld. In re Annexa-
tion Ordinance, 278 N.C. 641, 180 S.E. 2d 851 (1971). In the pres-
ent case, the ordinance did specifically state compliance with all
other statutory mandates and made reference to an accurate map
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of the proposed annexed territory to be recorded in the office of
the Register of Deeds of Wake County and the office of the
Secretary of State. Copies of the ordinance and a map of the area
to be annexed were filed in superior court and served on peti-
tioners on 22 February 1979. The attached map showed the divi-
sion of the acreage into lots and tracts which met with the
statutory directives. Petitioners do not contend that any omission
in the ordinance caused them to be misled or misinformed regard-
ing the area to be annexed. Under these facts, there was suffi-
cient compliance with all essential statutory provisions. We find
no error.

Petitioners argue that the trial judge erred in finding that
ordinance #79-2 was duly filed in superior court on 22 February
1979 while an appeal was pending concerning the prior ordinance
#77-3. The hearing on ordinance #77-3 resulted in an order re-
manding the ordinance and plan of annexation to the “municipal
governing beard” pursuant to G.S. 160A-38(g)2) for the amend-
ment of boundaries. On 22 February 1979, within three months
after the entry of the remand order as required by G.S.
160A-38(g), Wake Forest filed its amended annexation ordinance.
Respondents in this action merely were following statutory pro-
cedures. We further note that the record fails to reveal that peti-
tioners applied to the superior court for a stay in its final
determination, or a stay of the annexation ordinance, pending out-
come of the appeal to this Court, as allowed under G.S.
160A-38(h). This assignment of error has no merit.

[8] Petitioners argue that the trial judge erred in admitting into
evidence a survey map of the area to be annexed. They contend
that such an exhibit not prepared under a court order may be
used only for illustrating the testimony of witnesses who could
authenticate its accuracy and not used as substantive evidence.
Although petitioners are correct in their statement of the rule of
law in this matter, in the absence of a timely request at trial to so
limit the use of the exhibit, we find no error. Cf Sidden wv.
Talbert, 23 N.C. App. 300, 208 S.E. 2d 872, cert. denied, 286 N.C.
337, 210 S.E. 2d 58 (1974) (in absence of timely request, failure to
instruct that photograph was admitted solely for illustrative pur-
pose held no error).



N.C.App.] COURT OF APPEALS 25

Davis v. Davis

In light of our holding in this case, we find no error in the
trial judge’s denial of petitioners’ motion to remand the annexa-
tion ordinance to the “municipal governing board” for further ac-
tion.

For the reasons stated, the judgment of the superior court
upholding the annexation is

Affirmed.

Judges HEDRICK and BECTON concur.

ALVIN LEWIS DAVIS v. WILLIAM S. DAVIS anp VIRGINIA C. DAVIS

No. 81255C1034
(Filed 6 July 1982)

1. Partnership § 1.1— formation of partnership—sufficiency of evidence

Plaintiff’s evidence was sufficient to permit the jury to find that plaintiff
and the male defendant orally agreed to form a partnership or formed a part-
nership by their acts and declarations where it tended to show that the parties
discussed plaintiff's coming into the business operated by the male defendant;
the parties thereafter worked together in the business; plaintiff understood
their oral agreement to provide that he would own 30% and the male defend-
ant would own 70% of the business; the male defendant considered plaintiff as
“management” because he could not trust an employee; plaintiff did in fact
receive a share of the profits of the business; and the male defendant prepared
partnership tax returns for the business in which he listed himself and plaintiff
as owners of the partnership.

2. Partnership §§ 1.2, 9.1— formation of partnership —accounting — issues and in-
structions
The trial court did not err in submitting issues as to whether plaintiff
owned a 30% partnership interest in a certain business, whether partnership
earnings were used to purchase a lot and building, and whether plaintiff was
entitled to an accounting for 30% of the profits and assets of the partnership
business, and the trial court’s instructions adequately explained and applied
the law to the facts related to those issues.

3. Partnership § 9.1— partnership accounting—respensibilities and powers of
referee —court order
The trial judge did not err in defining the scope of responsibilities and the
powers of the referee appointed to conduct an accounting of partnership prof-
its and assets. G.S. 1A-1, Rule 53(e) and (f)(2).
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4. Partnership § 9.1— costs of partnership accounting taxed against defendants

The trial judge did not err in ordering the defendants to pay all costs of
an accounting of the partnership profits and assets, “including but net limited
to, referee’s compensation and expenses, fees of accountant, appraisers, and
stenographer.” G.S. 6-21(6).

APPEAL by defendants from Rouse, Judge. Judgment entered
17 April 1981 in Superior Court, CATAWBA County. Heard in the
Court of Appeals 6 May 1982,

In his verified complaint, plaintiff alleged that “on or about
August 1, 1977, the plaintiff and the defendant, William S. Davis,
entered into a partnership, on a 30%-70% ownership basis, to
carry on a business known as ‘Davis Duplicating Machines and
Supplies.” ” Plaintiff further alleged that defendant William S.
Davis [hereinafter referred to as William] breached the partner-
ship agreement making it impractical for plaintiff to “carry on the
business in partnership with him,” in that William and defendant
Virginia C. Davis [hereinafter referred to as Virginia], his wife, ac-
quired real property in their names alone with partnership funds,
and that William now denies that a partnership was created “and
that plaintiff is not a 30% owner of the partnership business and
property.” Plaintiff prayed for a decree of dissolution of the part-
nership to be carried out by a referee, an accounting of partner-
ship funds and property, and the taxing of costs against defend-
ants.

Defendants answered, saying that on or about 15 July 1977,
William suggested to plaintiff that plaintiff consider joining with
him in a “partnership arrangement” in his business. Defendants
alleged that William

offered the Plaintiff a thirty percent ([plaintiff]) — seventy
percent (William) profit sharing arrangement in the proposed
partnership, such that the Plaintiff would receive thirty per-
‘cent of the net profits of the business and, ultimately, the
Plaintiff would own thirty percent of the assets of the
business, after the Plaintiff had left in the business a suffi-
cient amount of his undistributed share of the net profits of
the business to equal thirty percent of the total capital in-
vestment in the business.

Plaintiff told William that “he would ‘try it on a trial basis . . .
However, defendants alleged, the parties never agreed on the

EIE1)
.
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terms of a partnership agreement, “never executed a written
partnership agreement and never had a meeting of the minds on
a verbal partnership agreement.”

The jury rendered a verdict for plaintiff, and defendants ap-
peal from the judgment entered thereon.

Randy D. Duncan for plaintiff-appellee.
Oma H. Hester, Jr., for defendant-appellants.

HILL, Judge.

Plaintiff testified that he and William agreed to the terms of
their business ‘“that William would own seventy percent and I
would be the thirty percent owner, as partners . . ..” Plaintiff ex-
plained,

When we agreed on the agreement, towards the middle
of July, there was thirty percent he gave me and he was go-
ing to keep seventy percent for himself of the company. We
agreed on the percentage of the company as to ownership
and I even questioned him about why he was willing to give
me thirty percent of the company and why he didn't hire
somebody. He gave me a couple of reasons. One, he could not
trust an employee and he had worked too hard to build up
for an employee to break it down. He also wanted me and my
vehicle in there . . ..

Thus, plaintiff brought his automobile into the business and began
to learn about the care and maintenance of the machines they
sold and servieced. William and plaintiff worked together in the
business, and William introduced plaintiff “many, many times to
our customers as his partner.” However, the parties agreed that
William always would have the last word on decisions “since he
was the biggest percentage owner of the company . . ..”

The business grew and eventually moved from William and
Virginia’'s house to another location. Although William and plain-
tiff talked over the financial arrangements in acquiring a new
location for the business, he testified that “I learned later that
William and Virginia had went to purchase the property and the
reason they gave me was because he had to tie up a piece of prop-
erty that he owned elsewhere in the business to be able to get



28 COURT OF APPEALS : [58

Davis v. Davis

the loan he got.” Plaintiff's name was not on the deed. Plaintiff
further testified as follows:

From August 1977, my brother and I got along fine for
probably six months and I wanted a partnership in writing
and William told me two or three different times that our
agreement was binding in a court of law. His exact words
were what is the hurry, our agreement is binding in a court
of law. We never signed an agreement.

William filed partnership tax returns in 1977 and 1978 on
which he listed himself and plaintiff as owners of the partnership.
However, until the end of 1979, no written partnership agreement
was drawn. Plaintiff testified that the agreement William had
drawn was “fully in his favor and not mine. It was not like we had
agreed before I came to the company.” Plaintiff was asked to
leave the business shortly thereafter.

Plaintiff’'s other brother, Charles E. Davis, testified that
William said that he “owned the business, that he felt like he
shouldn’t give [plaintiff] any more than thirty percnet [sic] . . ..”
Davis stated that his brothers told him individually that William
offered plaintiff thirty percent of the business.

William testified that the terms upon which plaintiff would
come into the business with him “were that initially he would get
thirty percent of the net profits of the business after all
expenses.” However, plaintiff told William that “he was not cer-
tain that he wanted to come in and he wanted to try it on a trial
basis . . .” William stated that he and plaintiff never agreed
upon a partnership, although such a written agreement was at-
tempted. William further testified as follows:

What [plaintiff] was asking for was thirty percent and he
did not believe he got thirty percent of the net profit. . . .
He said that he wanted a guarantee . . . that he was not go-
ing to receive only thirty percent of the liability of the com-
pany. We had discussed before the possible liabilities and he
said that he was not going to receive that on that thirty per-
cent, and I told him that I would look it over and that I
would try to make this more acceptable to him. [Plaintiff] had
no interest in the assets of the business. He already had been
paid more than thirty percent from the net profits of the
business.
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William stated that the down payment on the building acquired
for the business was made from business funds and that the deed
is in his and Virginia’s names. He denied that he discussed the
purchase of the building with plaintiff.

[1] In their first argument, by Assignment of Error Nos. 28, 29
and 30, defendants contend that the trial judge erred in failing to
grant their motions for directed verdict and for judgment not-
withstanding the verdict on the ground that the evidence was in-
sufficient for the jury to find that plaintiff owned a partnership
interest of 30% in Davis Duplicating Machines and Supplies. The
question raised by a directed verdict motion is whether the
evidence is sufficient to go to the jury. Rappaport v. Days Inn of
America, Inc., 296 N.C. 382, 250 S.E. 2d 245 (1979); Kelly .
Harvester Co., 278 N.C. 153, 179 S.E. 2d 396 (1971). The propriety
of granting a motion for judgment notwithstanding the verdict is
determined by the same considerations as a directed verdict mo-
tion. Dickinson v. Pake, 284 N.C. 576, 201 S.E. 2d 897 (1974); Sum-
mey v. Cauthen, 283 N.C. 640, 197 S.E. 2d 549 (1973). Thus, in
passing upon such motions, the trial judge must consider the
evidence in the light most favorable to the non-movant, resolving
all conflicts and giving to him the benefit of every inference
reasonably drawn in his favor. Rappaport v. Days Inn of America,
Inc., supra; Summey v. Cauthen, supra. A directed verdict motion
by defendants may be granted only if the evidence is insufficient
as a matter of law to justify a verdict for plaintiff. Husketh v.
Convenient Systems, Inc., 295 N.C. 459, 245 S.E. 2d 507 (1978);
Dickinson v. Pake, supra. '

Under the North Carolina Uniform Partnership Act, a part-
nership is defined as “an association of two or more persons to
carry on as co-owners a business for profit.” G.S. 59-36(a). G.S.
59-37 provides, in part, as follows:

In determining whether a partnership exists, these rules
shall apply:

(3) The sharing of gross returns does not of itself
establish a partnership, whether or not the persons
sharing them have a joint or common right or in-
terest in any property from which the returns are
derived.
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(4) The receipt by a person of a share of the profits of a
business is prima facie evidence that he is a partner
in the business, but no such inference shall be drawn
if such profits were received in payment:

b. As wages of an employee or rent to a landlord

Therefore, in order for plaintiff to prevail, there must be evidence
from which the jury could conclude that the parties agreed “‘to
carry on as co-owners a business for profit” in 70% and 30%
shares. See Williams v. Biscuitville, Inc., 40 N.C. App. 405, 253
S.E. 2d 18, disc. rev. denied, 297 N.C. 457, 256 S.E. 2d 810 (1979).

“Partnership is a legal concept but the determination of the
existence or not of a partnership, as in the case of a trust, in-
volves inferences drawn from an analysis of ‘all the cir-
cumstances attendant on its creation and operation,’ [citations
omitted].”

Not only may a partnership be formed orally, but “it
may be created by the agreement or conduct of the parties,
either express or implied,” [citation omitted]. . . . “A volun-
tary association of partners may be shown without proving
an express agreement to form a partnership; and a finding of
its existence may be based upon a rational consideration of
the acts and declarations of the parties, warranting the in-
ference that the parties understood that they were partners
and acted as such.”

Eggleston v. Eggleston, 228 N.C. 668, 674, 47 S.E. 2d 243, 247
(1948), quoted in Reddington v. Thomas, 45 N.C. App. 236, 240,
262 S.E. 2d 841, 843 (1980).

Considering the evidence recounted above in the light most
favorable to plaintiff, as we must, we find that it was sufficient
for the jury to infer that either the parties orally agreed to form
a partnership with William as the 70% owner of the business and
plaintiff as its 30% owner, or that by their conduct, express or
implied, a partnership was formed.

Plaintiff’s evidence clearly shows that the parties discussed
his coming into the business which led to their subsequent
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engagement together in business transactions. Plaintiff
understood their oral agreement to provide that he would own
30% of the business, but William stated that the terms of their
agreement “were that initially he would get thirty percent of the
net profits of the business after all expenses.” In addition, there
is evidence that William considered plaintiff as “management”
because he could not trust an employee. The evidence that plain-
tiff received a share of the profits of the business therefore is
prima facie evidence that he is a partner because there is no
other evidence that the share of the profits paid to plaintiff was

considered employee’s wages. See G.S. 59-37(4)b).

Further, “[t]he filing of a partnership tax return is significant
evidence of the existence of a partnership. [Citation omitted.]
Under the State and Federal income tax laws, a business partner-
ship return may only be filed on behalf of an enterprise entered
to carry on a business. G.S. 105-154; 26 U.S.C. § 761.” Reddington
v. Thomas, supra at 240, 262 S.E. 2d at 843. There is evidence in
the present case that William prepared the tax return for the
business indicating himself and plaintiff as co-owners. This con-
stitutes a significant admission by William against his interest in
denying the existence of a partnership. See Eggleston v. Eg-
gleston, supra; Reddington v. Thomas, supra.

Although William testified that he and plaintiff never agreed
on the terms of a partnership, the evidence of the acts and
declarations of the parties was sufficient for the jury to infer that
a partnership existed in which William and plaintiff were the
owners in 70% and 30% shares. Thus, the trial judge did not err
in denying defendants’ motions for directed verdict and for judg-
ment notwithstanding the verdict.

[2] Defendants’ second and third arguments assign as error the
trial judge’s formulation of the issues submitted to the jury and
the instructions given thereon. The issues and answers were as
follows:

1. Did the plaintiff, Alvin Lewis Davis, own a partner-
ship interest of 30% in the business, Davis Duplicating
Machine [sic] and Supplies, from August 1, 1977, through
December 19797

ANSWER: Yes.
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2. If so, were earnings from the business, Davis
Duplicating Machine [sic] and Supplies, used during the
period the partnership was in effect to purchase and make
payments on the building and lot described in deed record
book 1174, page 261, Catawba County Registry?

ANSWER: Yes.

Q T . i+l 1
3. If S0, is the plauxuu, Alvin Lewis Davm, entitled to an

accounting for 30% of the profits and assets of the business
known as Davis Duplicating Machine [sic] and Supplies for
the period the partnership was in effect?

ANSWER: Yes.

It is the duty of the trial judge to declare and explain the law
arising on the evidence given in the case. G.S. § 1A-1, Rule
51(a); N.C. Board of Transportation v. Rand, 299 N.C. 476, 263
S.E. 2d 565 (1980); Rector v. James, 41 N.C. App. 267, 254
S.E. 2d 633 (1979). This means, among other things, that the
judge must submit to the jury such issues as when answered
by them will resolve all material controversies between the
parties, as raised by the pleadings. Link v. Link, 278 N.C.
181, 179 S.E. 2d 697 (1971); Wesley v. Lea, 252 N.C. 540, 114
S.E. 2d 350 (1960); Howell v. Howell, 24 N.C. App. 127, 210
S.E. 2d 216 (1974). See also G.S. § 1A-1, Rule 49(b). Therefore,
the trial judge must explain and apply the law to the specific
facts pertinent to the issue involved. Investment Properties
of Asheville, Inc. v. Norburn, 281 N.C. 191, 188 S.E. 2d 342
(1972).

Harrison v. McLear, 49 N.C. App. 121, 123-24, 270 S.E. 2d 577, 578
(1980). See generally Johnson v. Lamb, 273 N.C. 701, 161 S.E. 2d
131 (1968).

As to the first issue, defendants argue that “[i]t was prejudi-
cial for the trial Court to submit to the jury an issue in such
vague and ambiguous language as ‘a partnership interest of 30%
of the business,”” and that the judge failed to define “partnership
interest” in his charge. It is clear that the first issue merely
raised the question for the jury to determine whether or not a
partnership existed in which plaintiff owned a 30% share. Our
review of the judge's charge reveals that it adequately explained
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and applied the law as we have stated it above to the facts
related to this issue.

As to the second issue, the evidence is uncontroverted that
funds from Davis Duplicating Machines and Supplies were used to
purchase the building acquired as the new location of the
business. It is clear that this issue raised the question for the
jury to determine whether or not William breached his duty to
the partnership. OQur review of the judge’s charge on this issue
also reveals that it adequately explained and applied the law to
the facts. See generally McGurk v. Moore, 234 N.C. 248, 67 S.E.
2d 53 (1951).

The third issue relates to plaintiff's prayer for an accounting
of partnership funds and property. G.S. 59-52 provides, in part,
that “[ajny partner shall have the right to a formal account as to
partnership affairs: (1) If he is wrongfully excluded from the part-
nership business or possession of its property by his co-partners,

(4) Whenever other circumstances render it just and
reasonable.” Of course, by its terms, this issue would not be
determined by the jury if it answered the first issue “no.” Thus,
the judge’s statement that “when a partnership is terminated as
this one was, that is terminated by one partner, the other partner
would have certain rights with respect to an accounting of the
profits and assets of the alleged partnership business” is an ac-
curate statement of the law applied to the facts from which arose
plaintiff’s prayer for an accounting. See generally Casey v. Gran-
tham, 239 N.C. 121, 79 S.E. 2d 735 (1954); McGurk v. Moore, supra.

For these reasons, we find no error in the trial judge’s formu-
lation of the issues submitted to the jury and the instructions
given thereon. We have carefully examined defendants’ other ex-
ceptions relating to the trial judge’'s charge to the jury and
likewise find no error. These arguments are without merit.

In defendants’ fifth, sixth, seventh, and eighth arguments,
they contend that the trial judge made various errors in drawing
the final judgment and order for accounting. The trial judge’s
order states, in part, as follows:

(a) [In lieu of a receiver, the defendant, William S. Davis,
shall within ten (10) days, post a $10,000.00 secured bond
securing payment to the plaintiff of any sums found to be due
him.]
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(b) H. Dwight Bartlett is hereby appointed Referee with
all the powers and authority contained in G.S. 1A-1, Rule 53,
including but not limited to, the employment of a certified
public accountant and property appraisers to assist the
Referee.

(c} The Referee shall conduct an accounting of the profits
and assets of the business known as Davis Duplicating
Machines and Supplies. He shall take such evidence as
deemed necessary, [determine the value, if any, of the 30%
interest of the plaintiff, Alvin Lewis Davis, in said business,]
and make his report to the Court within ninety (90) days.

(d) The [defendants] are ordered and directed to turn
over all records to the Referee upon request and to cooperate
fully with the Referee in making the accounting.

(e) [Defendants shall pay all costs of this action as taxed
by the Clerk, including but not limited to, expert witness fees
of $50.00 to William J. Lawing, and $50.00 to Alex Barringer.]

(f) [Defendants shall pay all costs of the accounting,] in-
cluding but not limited to, referee’s compensation and ex-
penses, fees of accountant, appraisers, and stenographer.

(g) [The defendants shall deposit with the Clerk of
Superior Court of Catawba County within five days from fil-
ing of this judgment the sum of ONE THOUSAND ($1,000.00)
DOLLARS to defray the necessary expenses of the referee.]

[3] Defendants’ fifth argument states that the trial judge erred
in defining the scope of responsibilities and powers of the referee
appointed to conduct the accounting. Generally, the powers of a
referee are governed by the order of reference. “Subject to the
specifications and limitations stated in the order, every referee
has power to administer oaths in any proceeding before him, and
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has generally the power vested in a referee by law.” G.S. 1A-1,
Rule 53(e). However, “[wlhen matters of accounting are in issue
before the referee, he may prescribe the form in which the ac-
counts shall be submitted and in any proper case may require or
receive in evidence a statement by a certified public accountant
or other qualified accountant who is called as a witness.” G.S.
1A-1, Rule 53(H(2).

Under these general rules, we find no error in the trial
judge’s statements in sections “(c)’ and “(d)” of the order regard-
ing the referee’s responsibilities and authority to conduct an ac-
counting in this case.

[4] Defendants also argue that the judge erred in ordering that
they must “pay all costs of the accounting, including but not
limited to, referee’s compensation and expenses, fees of account-
ant, appraisers, and stenographer.” Nevertheless, G.S. 6-21(6)
clearly states that the compensation of referees *“shall be taxed
against either party, or apportioned among the parties, in the
discretion of the court . . ..” Furthermore, it is well settled that
“lif an action is equitable in nature the taxing of the costs is
within the discretion of the court, and the court may allow costs
in favor of one party or the other, or require the parties to share
the costs.” Hoskins v. Hoskins, 259 N.C. 704, 707, 131 S.E. 2d 326,
328 (1963).

In the present case, the compensation of the referee was
taxed against defendants in the trial judge’s discretion by virtue
of G.S. 6-21(6). Since plaintiff’s prayer for an accounting of part-
nership funds and property is equitable in nature, the remaining
costs of the accounting also were taxed in the judge’s discretion;
the exercise of such discretion is not reviewable on appeal.
Hoskins v. Hoskins, supra. These arguments are therefore with-
out merit.

We have carefully examined defendants’ remaining argu-
ments relating to the judgment and find them to be frivolous and
without merit, not warranting further discussion in this opinion.
Likewise, we have reviewed defendants’ numerous assignments of
error based upon certain evidentiary rulings made by the trial
judge and find that those rulings exhibit no error.

For all the reasons stated, in the trial of this case, we find
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No error.

Judges HEDRICK and BECTON concur.

MOHAMMED KASIM, KAARENIA ANNA KASIM FOrR THE ADOPTION OF
MOHAMMED RASUL KASIM

No. 8110SC1026
(Filed 6 July 1982)

1. Adoption § 2.1— motion to dismiss adoption proceeding—no right of natural
mother to intervene—more than six months since consent to adoption
In an action in which the adoptive father moved to dismiss the adoption
proceeding on the grounds that he and his wife had permanently separated,
the trial court properly denied the natural mother’s motion to intervene since
she attempted to withdraw her consent more than nine months after entry of
an interlocutory decree granting tentative approval for the adoption of the
child. G.S. 48-11.

2. Adoption § 2.1— consent of natural mother for couple to adopt— withdrawal of
one parent from adoption petition does not require dismissal of the proceedings

Where a natural mother gave her consent for a couple to adopt her child
and, after an interlocutory decree granting tentative approval for the adoption
of the child was filed, one spouse withdrew from the adoption petition, the
withdrawal of petitioner from the adoption petition did not, in and of itself, re-
quire dismissal of the proceedings under G.S. 48-20(a) and 48-1. Therefore, the
trial judge erred in dismissing the proceedings without first determining
whether, in the best interest of the child, the adoption proceeding by the re-
maining spouse should be dismissed or allowed to continue to a final order.

APPEAL by petitioner Kaarenia Anna Kasim from Godwin,
Judge. Appeal by Mary Kay Yorio from denial of her Motion to
Intervene. Order entered 24 April 1981, in Superior Court, WAKE
County. Heard in the Court of Appeals 5 May 1982.

Howard & Morelock, by Fred M. Morelock, for petitioner-
appellant.

Bode, Bode & Call, by Robert V. Bode and Howard S. Kohn,
Sfor appellant Mary Kay Yorio.

James R. Fullwood for appellee Wake County Department of
Social Services.
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CLARK, Judge.

Kaarenia Anna Kasim and her husband Mohammed Kasim
filed a petition for the adoption of Mohammed Rasul Kasim, a
minor child. The natural mother Mary Kay Yorio consented to the
adoption by the two petitioners, as did the Wake County Depart-
ment of Social Services, guardian ad litem for the child. After the
interlocutory decree but before the final order of adoption,
Mohammed Kasim, the adoptive father, moved to dismiss the
adoption proceeding on the grounds that he and Kaarenia Kasim
had permanently separated. Mary Kay Yorio filed a motion to in-
tervene. From the order dismissing the proceeding, petitioner
Kaarenia Anna Kasim appealed, raising the question of whether
the trial court properly dismissed the proceeding. Mary Kay
Yorio appealed from the order denying her motion to intervene.
For the reasons set forth below, we reverse the order dismissing
the proceedings and remand to Superior Court. We affirm the
determination that Mary Kay Yorio had no right to intervene in
the matter at this time.

I

The facts of this case, undisputed except as noted, are as
follows: On 29 April 1978, Mary Kay Yorio gave birth to a male
child. From the time the child was about seven days old, Kaarenia
Anna Kasim had physical custody of him. In April 1979, Mrs.
Kasim and her husband Mohammed Kasim petitioned to adopt the
child, and Ms. Yorio consented in a writing filed 9 April 1979, to
the adoption by Mr. and Mrs. Kasim. Ms. Yorio also signed an af-
fidavit declaring that she was unmarried at the time the child
was born and that the child had not, to her knowledge, been
legitimated. In a supplemental petition to the adoption, Mr. and
Mrs. Kasim asserted that the natural father of the child was
unknown, and they sought an order declaring abandonment and
the appointment of the Wake County Department of Social Serv-
ices (D.S.S.) as guardian ad litem. After service of process by
publication, an order was entered declaring the child abandoned
and appointing D.S.S. guardian ad litem. According to the record
D.S.S. consented to the adoption by petitioners by writing re-
ceived in the Wake County Clerk’s office 25 July 1979.

On 24 July 1979, the Assistant Clerk of Superior Court
entered an interlocutory decree granting tentative approval for
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the adoption of the child. On 10 April 1980, however, Mohammed
Kasim (Kasim) filed a motion to dismiss the adoption petition. In
his motion, Kasim asserted that he was the natural father of the
child; that he had not read or understood the supplemental peti-
tion for adoption which indicated that the natural father of the
child was unknown; that the child had lived with him from birth
until 17 November 1979, when he and Mrs. Kasim separated; and
that, since the separation, the child had remained with Mrs.
Kasim. In addition to wanting the adoption petition dismissed,
Kasim wanted stricken the order declaring the minor child aban-
doned by his natural father, and he requested a hearing to
establish the proper parties to have custody and control of the
child.

Prompted by this motion, Ms. Yorio on 7 May 1980, filed a
motion to intervene in the action. In her motion, she claimed that
her consent to the adoption was conditioned upon adoption of the
child by both petitioners and that she was ready, willing, and able
to resume custody of the minor child.

Mrs. Kasim responded to both motions by denying that
Mohammed Kasim was the natural father of the child, by reas-
serting the finding that the father had abandoned the child, by
denying that Ms. Yorio was able to resume custody of the child,
and by asserting that it was in the best interests of the minor
child that a final order of adoption be entered by the court. She
requested entry of an order allowing her to adopt the child or, in
the alternative, the denial of Kasim’s motion to dismiss as it
related to her and continued placement of the child with her so
that she could demonstrate her abilities as a sole adoptive parent.
She also sought denial of Kasim’s and Ms. Yorio’s motions.

By order dated 27 August 1980, the Clerk of Superior Court,
Wake County, entered an order denying both Ms. Yorio’'s motion
to intervene and Kasim’s motion to set aside the order of aban-
donment. The Clerk also dismissed the adoption proceeding. Both
Mrs. Kasim and Ms. Yorio appealed to Superior Court where
Judge Donald Smith affirmed the denial of Ms. Yorio’s motion to
intervene but concluded that the Clerk had erred in dismissing
Mrs. Kasim's petition without a full and fair hearing of all facts
bearing on a determination of the best interests of the child.
Judge Smith directed the parties to schedule a hearing for this
determination. ,
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The hearing was set before Judge Godwin on 21 April 1981.
After hearing evidence from Mrs. Kasim, Judge Godwin entered
an order finding, among other facts, the following:

14. That Mrs. Kasim is a fit and proper person to have
custody of the minor child and is a fit and proper person to
adopt the child and absent the legal and procedural defects in
the proceeding, as set forth herein, it would be in the best in-
terests of the child for the adoption to be complete and for
Mrs. Kasim to be allowed to adopt the child.

15. That the natural mother’s consent to adoption was
given for one specific adoption proceeding, that is, the adop-
tion of the child by Mohammed Kasim and wife Kaarenia
Anna Kasim. That the natural mother has not consented to
the adoption of the child by the particular person, Kaarenia
Anna Kasim, individually, and that such consent is required
by law prior to Kaarenia Anna Kasim being allowed to adopt
the child individually as a sole parent.

17. That while the Court finds as a fact that Kaarenia
Anna Kasim is a fit and proper person to have custody of the
child and to adopt the child and that, absent the defect in the
current proceedings, that it would be in the best interest of
the child for the adoption to be completed in the individual
name of Kaarenia Anna Kasim, the Court finds that there is
no consent given by the natural mother, with knowledge that
Kaarenia Anna Kasim, individually, as a sole parent, would
be the adopting party. That because of this defect in the
adoption procedure both the child and Mrs. Kasim would be
subject to interference from future legal claims of the natural
mother and, it is, therefore, in the best interest of the child
that the adoption proceeding be dismissed.

Judge Godwin concluded that the General Statutes of this State
do not provide any procedure which would, under the eir-
cumstances of this case, allow the adoption to continue to a final
order. He, therefore, dismissed the petition. Mrs. Kasim appealed
from this order while Ms. Yorio appealed from Judge Smith’s
determination that she had no right to intervene. Mr. Kasim has
not appealed from the denial of his motion to set aside the order
of abandonment.
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II

[11 Under G.S. 48-11, no parental consent shall be revocable by
the consenting party after the entry of an interlocutory decree or
of a final order when entry of an interlocutory order has been
waived according to the provisions of G.S. 48-21. G.S. 48-11 adds
the proviso that no consent shall be revocable after six months
from the date of the giving of the consent. The purpose of this
statute seems obvious: to give stability to the adoptive process. It
allows prospective adoptive parents as well as the child to settle
into a stable home environment, to be disturbed only upon those
occasions when, prior to the final order, county directors of social
services or adoptive agencies conduct studies of the provisions be-
ing made for the child. It also gives the natural parents a period
of intense review of their decision to allow the adoption. Once the
statutory period terminates, the right of the natural parents to
revoke consent terminates® absent a showing of fraud in obtaining
the consent.

In the instant case, the consent to adoption signed by Mary
Yorio, the natural mother, was filed on 9 April 1979. The final
paragraph of that consent stated, “I understand the Consent to
Adoption can be revoked within the next six months provided the
Interlecutory Decree or Final Order of Adoption has not been
issued.” Nevertheless, on 6 May 1980, Ms. Yorio attempted to
withdraw her consent by filing a motion to intervene in which she
sought custody of the minor child. Not only was the attempted
withdrawal beyond the six-month period, but it also occurred
more than nine months after entry of the interlocutory decree.
There was no allegation that Ms. Yorio’s consent was obtained by
fraud. At the time of the action, indeed at the time the decree
was entered, Ms. Yorio’s right to withdraw her consent had ter-
minated. The withdrawal of her consent to the adoption, for a
reason other than fraud, was ineffective. Ms. Yorio’s motion to in-
tervene was properly denied.

III

[2] Having determined that Ms. Yorio’s consent was irrevocable
by her, we still must consider the question of whether, as Judge

* Under G.S. 48-23(2) natural parents are divested of all rights with respect to
the child upon entry of the final order of adoption.
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Godwin found, the consent Ms. Yorio gave to Mr. and Mrs. Kasim
to adopt was not “sufficient legal consent” for Mrs. Kasim, in-
dividually, as a sole parent, to adopt the child. In entering the
order dismissing the adoption proceeding, Judge Godwin conclud-
ed that the consent was not sufficient, that an improper consent
rendered the adoption proceeding procedurally defective, and
that, since the proceeding was procedurally defective, the best in-
terests of the child necessitated dismissal of the proceeding.

G.S. 48-4(a) requires that, if a petitioner for adoption has a
husband or wife living and competent to join in the petition, then
such spouse must join in the petition.” This provision reflects the
policy that a child should not be brought into a house where it is
unwanted by the husband or the wife. A Survey of Statutory
Changes, 25 N.C.L. Rev. 376, 408-412 (1947). Chapter 48 is silent
on the question of what effect the withdrawal of one spouse from
the petition has on the proceedings when the interlocutory decree
has already been entered. Under G.S. 48-18(b), provision is made
for the possibility that after the interlocutory decree has been
entered, but before the final order, one of the two spouses dies.
In this case, the petition of the surviving petitioner shall not be
invalidated by the death of the other petitioner. The court may
proceed to grant the adoption to the surviving petitioner. This
statute is consistent with the fact that, under Chapter 48, single
persons as well as married couples may adopt. G.S. 48-18(b)
overlooks the possibility that the written consent of the natural
parent might not allow for adoption by a surviving spouse.

No North Carolina case has addressed the question before us.
The cases cited by appellant Yorio, In Re Holder, 218 N.C. 136, 10
S.E. 2d 620 (1940), and Ward v. Howard, 217 N.C. 201, 7 S.E. 2d
625 (1940), are inapposite in determining the question before us.
First, those cases were decided before the current Chapter 48
was enacted, and the previous Chapter 48 contained no statement
of legislative intent which establishes guidelines for construction
of the chapter. Secondly, neither case presents the question of the
validity of a consent upon withdrawal of one of the petitioners to
whom consent was given.

* It should be noted that, at the time of Judge Godwin’s order, Mr. and Mrs.
Kasim were legally divorced.
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In the absence of a specific statutory provision or case law
related to the effects of a voluntary withdrawal from the petition,
we must look for guidance to other provisions of Chapter 48.
Under G.S. 48-20(a), the dismissal of an adoption proceeding is
discretionary:

If at any time between the filing of a petition and the is-
suance of the final order completing the adoption it is made
known to the court that circumstances are such that the child
should not be given in adoption to the petitioners, the court
may dismiss the proceeding. [Emphasis added.]

This grant of discretion to the court in its determination of
whether the proceeding should be dismissed allows the court to
consider myriad factors which might bear on the question of
dismissal. The factors considered should relate to the stated
legislative policy which is the framework of adoption in this
State:

(1) The primary purpose of . . . Chapter [48] is to pro-
tect children from unnecessary separation from
parents who might give them good homes and loving
care, to protect them from adoption by persons unfit
to have the responsibility of their care and rearing,
and to protect them from interference, long after
they have become properly adjusted in their adoptive
homes by natural parents who may have some legal
claim because of a defect in the adoption procedure.

(3) When the interest of a child and those of an adult are
in conflict, such conflict should be resolved in favor of
the child; and to that end this Chapter should be
liberally construed.

G.S. 48-1.

After reviewing the legislative intent behind Chapter 48, we
conclude that the withdrawal of one petitioner from the adoption
petition does not, in and of itself, require dismissal of the pro-
ceedings. The withdrawal, however, is a factor to be considered in
determining the best interests of the child. The question of the
child’s best interests should be paramount in the court’s con-
sideration of a motion to dismiss the proceeding.
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The conclusions Judge Godwin entered in dismissing the pro-
ceedings were made as a matter of law. Under our reading of
adoption law, the conclusions that the consent was improper, that
it rendered the proceeding procedurally defective, and that the
best interests of the child necessitated dismissal because of the
possibility of continuing interference by the natural mother “who
may have some legal claim because of the defect in the adoption
procedure,” overlooked clear legislative policy which places the
interests of the child above procedural defects. Additionally, the
order appealed from overlooked the fact that, under G.S. 48-28,
Ms. Yorio, a party to the adoption proceedings (G.S. 48-7), may
not, after the final order, question the validity of the adoption
proceeding by reason of any defect therein. Judge Godwin’s con-
clusions were clearly errors of law and cannot stand.

We reverse the order of Judge Godwin, and we remand this
case to Wake County Superior Court for a determination of
whether, in the best interests of the child, the adoption pro-
ceeding by Mrs. Kasim should be dismissed or allowed to continue
to a final order.

Reversed and remanded.

Chief Judge MORRIS and Judge MARTIN (Harry C.) concur.

STATE OF NORTH CAROLINA v. ROBERT LEE SELLERS

No. 81265C1241
(Filed 6 July 1982)

1. Criminal Law § 75.7— routine questions relating to identification —Miranda
warnings not required
Routine questions posed to defendant by the arresting officer asking him
his name, address, date of birth, height, weight, color of eyes and place of
employment did not constitute the type of interrogation required to be preced-
ed by the Miranda warnings, notwithstanding defendant’s address was rele-
vant to a charge against him of driving while his license was permanently
revoked, since the State had the burden of proving that defendant received
notice of the revocation prior to the date of his arrest.
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2. Automobiles and Other Vehicles § 126.5; Criminal Law § 75.7— statements in
refusing breathalyzer test —Miranda warnings not required

Defendant’s statements in refusing to take a breathalyzer test, “No, I'm
not taking it. I probably would blow a thirty. I'm drunk. I would maybe blow a
thirty,” were not the result of custodial interrogation requiring the Miranda
warnings and were admissible in evidence.

3. Automobiles and Other Vehicles § 3.5— driving while license was
revoked —presumption from mailing of notice of revocation—instructions

In a prosecution of defendant for driving while his license was permanent-
ly revoked, the trial court’s instructions, when read as a whole, sufficiently ap-
prised the jury that the mailing to defendant of notice of the permanent
revocation of his license pursuant to G.S. 20-48(a) created only a rebuttable and
not a conclusive presumption that he received the notice and thereby acquired
knowledge of the license revocation.

Judge HEDRICK concurs in the result.

APPEAL by defendant from Freeman, Judge. Judgments
entered 31 March 1981 in Superior Court, MECKLENBURG County.
Heard in the Court of Appeals 4 May 1982,

Defendant was charged with driving while under the in-
fluence of intoxicating liquors and driving while his license was
permanently revoked. He pleaded guilty to those charges in
district court and appealed to superior court for a trial de novo.
Defendant was found guilty of “driving a motor vehicle on a
public highway while his driver’s license was revoked permanent-
ly,” and reckless driving. He appeals the judgments of imprison-
ment entered upon those verdicts.

Attorney General Edmisten, by Special Deputy Attorney
General John R. B. Matthis and Associate Attorney Philip A.

Telfer, for the State.

Appellate Defender Adam Stein, by Assistant Appellate
Defender Lorinzo L. Joyner, for defendant-appellant.

HILL, Judge.

The State’s evidence tends to show that Charlotte police of-
ficer W. F. Christmas first observed defendant after midnight on
6 May 1980 standing beside a 1969 Cadillac automobile in a serv-
ice station parking lot. Christmas observed that defendant’s pants
were torn. “He said he had been in a fight with his brother, that
it was a family quarrel, and that his brother and whoever was
with him had already gone back home or had left the scene.”
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Christmas further testified that defendant smelled strongly of
alcohol, his eyes were bloodshot, and he staggered when he
walked. Christmas advised defendant not to drive his car; that if
he were caught driving in his present condition he would “go to
jail for drunk driving.” Christmas left defendant and later ob-
served him driving the 1969 Cadillac. The Cadillac was drifting
from lane to lane. Christmas stopped the automobile, got defend-
ant out of the car, patted him down, and placed him under arrest
for “driving under the influence.”

After his arrest, defendant was taken to the Mecklenburg
County jail where he was asked to take some performance tests
and a breathalyzer test to determine if he was intoxicated. De-
fendant could accomplish none of the performance tests satisfac-
torily. Christmas then read defendant’s Miranda rights to him;
however, Christmas testified that defendant “did not wish to
answer questions.”

A wvoir dire examination of Christmas then was conducted to
determine the admissibility of certain statements defendant made
to Christmas before and after the reading of defendant’s Miranda
rights. On voir dire, Christmas testified that defendant refused to
take the breathalyzer saying, two or three times to the
breathalyzer operator, “ ‘No, I'm not taking it. I probably would
blow a thirty. I'm drunk. I would maybe blow a thirty.”” The trial
judge found as a fact that this statement “was not the result of
any custodial interrogation,” concluded that defendant’s state-
ment was a “spontaneous utterance,” and denied defendant’s mo-
tion to suppress the statement.

Thereafter, additional voir dire evidence was given concern-
ing questions that Christmas asked defendant following his
refusal to waive his Miranda rights. Christmas testified as
follows:

.. . I took him up to fill out the arrest sheet. I asked
him his name, his address, his date of birth, his height, his
weight, where he was born, the color of his eyes, place of
employment. I may have asked him [sic] home phone number.
I can't recall if I asked that, but that was general information
we ask everybody being processed, and that’s all. After he
refused, I never once asked him anything about his driving or
anything to do with it.
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The trial judge found as facts that “defendant was read the
Miranda rights and refused to answer any further questions. That
no further questions relating to the crime were asked and that
the defendant was asked his name, address, date of birth. That he
answered those questions.” The judge concluded that the ques-
tions asked by Christmas “are not covered by the Miranda warn-
ing and that they are admissible into evidence . . .” Again,
defendant’s motion to suppress was denied.

After obtaining defendant’s name, address, and date of birth,
Christmas requested a copy of defendant’s driving record from
the Division of Motor Vehicles. The records revealed that a notice
of revocation of driving privileges had been mailed to defendant
at “504 Spruce Street, Charlotte, North Carolina, zip code 28208.”
The notice was dated 13 August 1979 and contained a partially il-
legible certification. It stated that effective 12:01 a.m. on 24 July
1979, defendant’s driving privilege is * ‘permanently revoked for
conviction of three or more moving violations while license
suspended or revoked.'” Christmas then testified that when he
arrested defendant on 6 May 1980, he asked defendant to produce
his driver’s license; however, defendant, without explanation,
failed to do so.

Defendant’s evidence tends to show that his permanent ad-
dress was 504 Spruce Street but that he did not live there be-
tween November 1978 and November 1979. At that time, he lived
with Irene Hart at 3623 Bahama Drive. Defendant’s mother, Mrs.
Eloise Sellers, testified that she remembered receiving a letter
from the Division of Motor Vehicles for defendant at 504 Spruce
Street, but she forgot to give it to him. Defendant testified that
he never received the letter and that he did not know that his
license had been permanently revoked on 6 May 1980. However,
defendant did receive a letter sent to his mother’s house from the
Division of Motor Vehicles dated 26 February 1980 stating that
defendant’s * ‘driver’s license privilege was suspended 7

Defendant stated that he was not drunk at the time of his ar-
rest. His failure to successfully accomplish the performance tests
was due to the injuries he suffered during the fight with his
brother.

In his first argument, defendant contends that he was de-
prived of his right to remain silent, his right to counsel, and his
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right to due process of law when the prosecutor was permitted to
introduce testimony concerning his post-arrest refusal to waive
his rights according to Miranda v. Arizona, 384 U.S. 436, 86 S.Ct.
1602, 16 L.Ed. 2d 694 (1966). The record reveals that Christmas
was permitted to testify that defendant indicated that he did not
wish to answer questions without a lawyer present. However,
defendant did not object to this testimony at the points indicated
by Exception Nos. 3, 4 and 7, the bases for this assignment of er-
ror. There being no objection to the testimony below, defendant
has waived his right to raise the question on appeal. G.S.
15A-1446(b). This assignment of error is overruled.

[1]1 Next, defendant contends that his constitutional rights were
violated by admission into evidence of his responses to routine
questions posed by Christmas after he indicated his refusal to
waive his Miranda rights. Specifically, defendant argues that the
questions constitute interrogation within the meaning of Miranda
and that his responses, especially that of his address, were
related to the crimes for which he was arrested. We acknowledge
that defendant’s address is relevant to the charge of driving
while his license was permanently revoked since the State had
the burden of proving that defendant had knowledge of the
revocation prior to the date of his arrest in order to sustain a con-
viction. See State v. Chester, 30 N.C. App. 224, 226 S.E. 2d 524
(1976); G.S. 20-48(a). However, we do not accept defendant’s argu-
ment that the use of his answers to routine questions following a
refusal to waive Miranda rights is violative of his constitutional
rights.

The issue of whether routine questions asked by officers
must be preceded by a reading of Miranda rights has not been ad-
dressed by our courts so far as we can determine. However, other
states have found that such questioning is not the type of inter-
rogation proscribed by Miranda. See State v. Cozad, 113 Ariz.
437, 556 P. 2d 312 (1976); Mills v. State, 278 Md. 262, 363 A. 2d
491 (1976); People v. Riviera, 26 N.Y. 2d 304, 258 N.E. 2d 699
(1970).

This case is distinguishable from State v. Blakely, 22 N.C.
App. 3837, 206 S.E. 2d 352 (1974), which defendant cites. In that
case, defendant was arrested and advised of his Miranda rights.
He stated that he understood his rights and then answered ques-
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tions on an ‘“alcoholic influence report form.” Defendant subse-
quently was charged with operating a motor vehicle on a public
highway while under the influence of intoxicating liquor. These
circumstances are far different from the present case. Here, the
routine questions posed by Christmas from the arrest sheet did
not deal with the alleged crime per se, but only dealt with the
matter of the identification of defendant.

Therefore, unless the routine questions posed are such as
they may reasonably be likely to produce incriminating responses,
the routine questions are not proscribed by Miranda. The trial
judge’s conclusion of law is supported by the facts found, and the
latter are supported by the evidence. This argument has no merit.

[2] Defendant’s third argument challenges the admissibility of
the statements he made to the breathalyzer operator, and in the
presence of Christmas, when he refused to take the breathalyzer
test. According to Christmas, defendant said, “ ‘No, I'm not taking
it. I probably would blow a thirty. I'm drunk. I would maybe blow
a thirty."” As noted above, the trial judge found that “this state-
ment was not the result of any custodial interrogation,” concluded
as a matter of law that it was a “spontaneous utterance,” and
denied defendant’s motion to suppress the statements. We find no
error in the admission of this evidence.

Although Mirande has been held inappropriate to a
breathalyzer test administered pursuant to our statutes, our
Supreme Court’s further observation in State v. Sykes, 285 N.C.
202, 206, 203 S.E. 2d 849, 852 (1974), bears repeating:

We observe in passing that State v. Beasley, 10 N.C.
App. 663, 179 S.E. 2d 820 (1971), and State v. Tyndall, 18 N.C.
App. 669, 197 S.E. 2d 598 (1973), should not be interpreted to
hold that the rules of Miranda are inapplicable to all motor
vehicle violations. We said in State v. Hill, 277 N.C. 547, 178
S.E. 2d 462 (1971): “One who is detained by police officers
under a charge of driving under the influence of an intoxicant
has the same constitutional and statutory rights as any other
accused.”

{(Emphasis original.) See also State v. Flannery, 31 N.C. App. 617,
230 S.E. 2d 603 (1976). Likewise, it has been held that upon proper
foundational proof, a willful refusal to submit to the taking of a
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breath sample is admissible into evidence. Etheridge v. Peters,
301 N.C. 76, 269 S.E. 2d 133 (1980). Nevertheless, defendant
argues that his statements regarding his refusal to take the
breathalyzer test are “testimonial and communicative with[in] the
meaning of the privilege against self-incrimination and are
therefore governed by Miranda.” We conclude that under the
principles stated above, defendant’s argument is merely a distinc-
tion without a difference. His statements are admissible evidence.
The trial judge’s finding of fact is supported by the evidence, and
his conclusion is supported by the finding of fact.

In any event, the admission of the statements is harmless
since defendant testified that he made the statements he now
says should have been excluded. This argument has no merit.

[3] In his fourth argument, defendant contends that the prosecu-
tor's closing argument and the trial judge’s charge to the jury
concerning his knowledge of the permanent revocation of his
driver’s license by proof of mailing deprived him of his right to a
fair trial by jury and due process of law. Defendant does not
dispute the fact that the judge properly charged the jury on the
element of knowledge. Rather, defendant argues that a
reasonable juror could have interpreted the judge’s charge on
this issue to create a conclusive presumption that he received no-
tice and thereby acquired knowledge of the license revocation.

G.S. 20-48(a) provides, in part, as follows:

Whenever the Division [of Motor Vehicles] is authorized or
required to give any notice under this Chapter or other law
regulating the operation of vehicles, unless a different
method of giving such notice is otherwise expressly pre-
scribed, such notice shall be given either by personal delivery
thereof to the person to be so notified or by deposit in the
United States mail of such notice in an envelope with postage
prepaid, addressed to such person at his address as shown by
the records of the Division. The giving of notice by mail is
complete upon the expiration of four days after such deposit
of such notice.

Our Supreme Court has held that “[flor purposes of a conviction
for driving while license is suspended or revoked, mailing of the
notice under G.S. 20-48 raises only a prima facie presumption that
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defendant received the notice and thereby acquired knowledge of
the suspension or revocation. [Citations omitted.] Thus, defendant
is not by this statute denied the right to rebut this presumption.”
State v. Atwood, 290 N.C. 266, 271, 225 S.E. 2d 543, 545-46 (1976)
(emphasis original). See also State v. Chester, supra. Of course,
the burden is on the State to prove that defendant had knowledge
at the time of his arrest that his driver’s license was revoked.

[TThe State satisfies this burden when, nothing else appear-
ing, it has offered evidence of compliance with the notice re-
quirements of G.S. 20-48 because of the presumption that he
received notice and had such knowledge. When there is some
evidence to rebut this presumption, the issue of guilty
knowledge is raised and must be determined by the jury
under appropriate instruction from the trial court.

Id. at 227, 226 S.E. 2d at 526.

In the present case, defendant excepted to the following por-
tion of the prosecutor’s closing argument to the jury:

There was a receipt at the bottom of [the revocation] let-
ter that was discussed in testimony as to the fact that it was
mailed to [504 Spruce Street}, and I would argue to you that,
in fact, that notice—that letter is all the notice that the
Department of Motor Vehicles could give, and that’s all the
Department of Motor Vehicles needs to give, is to mail it to
his address where he lives and where he resides, and then I
would argue to you that the presumption arises that he was
notified of it and he is held by it, held to abide by the infor-
mation that is in that letter, and that letter notified him of
his permanent revocation and notified him of penalties, and
he continued to drive . .

(Emphasis added.) The trial judge charged the jury, in part, as
follows:

In order for you to find that notice of revocation was given of
which the defendant had knowledge, the State must prove
three things beyond a reasonable doubt. First, that the notice
was deposited in the United States mail at least four days
before the alleged driving of the motor vehicle by the defend-
ant. Second, that the notice was mailed in an envelope with
postage prepaid. And, third, that the envelope was addressed
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to the defendant at his address as shown on the records of
the Department of Motor Vehicles.

Now, to find the defendant guilty of this charge, driving
while license permanently revoked, the State must comply
with these three requirements and prove each one beyond a
reasonable doubt. The notice provision permits, but does not
compel, you to find that the defendant received the notice
and thereby requires knowledge of the permanent revoca-
tion. The State must prove the essential elements of the
charge, including the defendant’s knowledge of the perma-
nent revocation, beyond a reasonable doubt.

So, I will finally charge you that if you find from the
evidence and beyond a reasonable doubt that on or about
May 6, 1980, the defendant drove a 1969 Cadillac on Wilkin-
son Boulevard . . . while his driver’s license was permanent-
ly revoked, and that defendant knew on that date that his
license was permanently revoked, because at least four days
before the alleged revocation, the Department of Motor
Vehicles deposited notice of the permanent revocation in the
United States mail in an envelope with postage prepaid and
addressed to the defendant at his address as shown by the
records of the defendant, . . . then it would be your duty to
return a verdict of guilty as charged. Howewver, if you do not
so find, or if you have a reasonable doubt as to one or more
of these things, it would be your duty to return a verdict of
not guilty.

(Emphasis added.)

When read as a whole, the trial judge’s charge to the jury
adequately states the law as it applies to the notice requirements
of G.S. 20-48(a). Although the emphasized portions of the charge
quoted above note the presumption that mailing of the notice of
revocation was received by defendant and that he thereby had
knowledge of it, those portions of the charge also indicate that
such a presumption does not “compel” a finding of receipt, and
thereby knowledge. Thus, the portion of the prosecutor’s closing
argument quoted above and the omission of a specific statement
by the trial judge in his charge that the jury need not find
knowledge of permanent revocation by compliance with G.S.
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20-48(a) are not prejudicial error in light of the entire charge to
the jury. This argument therefore is without merit.

Defendant’s fifth argument assigns as error the trial judge’s
denial of his motion to dismiss the charge of driving while license
permanently revoked because there is insufficient evidence that
defendant had knowledge that his license was permanently re-
voked. We conclude, however, that the evidence recounted above
is sufficient to withstand defendant’s motion to dismiss this
charge.

Finally, defendant contends that the prosecutor, by arguing
that defendant refused to take a breathalyzer test, and the trial
judge, by charging the jury regarding his refusal to take a
breathalyzer test, erred in their injecting of facts before the jury
not contained in the evidence. By virtue of our disposition of
defendant’s third argument, this argument has no merit.

For the reasons stated above, in defendant’s trial, we find
No error.
Judge BECTON concurs.

Judge HEDRICK concurs in result only.

STATE OF NORTH CAROLINA v. HAROLD THOMAS YANCEY

No. 819SC1351
(Filed 6 July 1982)

1. Criminal Law § 66.3— denial of motion to suppress identification testi-
mony —denial of motion for lineup —no error
Under G.S. 15A-281, the trial court did not err in denying defendant’s mo-
tion to suppress the identification testimony of a witness and in denying de-
fendant’s motion for a lineup since the court found that a nontestimonial pro-
cedure would not have constituted a material aid in determining whether the
defendant committed the offense and since there was substantial evidence
identifying the defendant which did not depend on the witness’s ability to
recognize him at trial.
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2, Constitutional Law § 48 — denial of request to replace attorney —no error
There was no error in the denial of defendant’s request to replace his at-
torney where the fault the defendant found with his attorney was in regard to
trial tactics and did not rise to such a level that they should destroy the rela-
tionship between attorney and client. Nor did the court err in failing to advise
the defendant of his right to represent himself after the court had refused to
appoint new counsel.

3. Larceny § 8 — instructions —guilty if one of four items taken from house —no
deprival of unanimous verdict
In a prosecution for felonious breaking or entering and felonious larceny
where the evidence showed that four items were taken from a house, the court
did not deprive the defendant of a unanimous jury verdict when he instructed
the jury that they could find the defendant guilty if they found he had taken
any one of the items.

4. Criminal Law §§ 86.1, 97— testimony to impeach defendant and corroborate
witness —no right to further rebuttal in defendant
Where a witness for the State testified that she had seen the defendant in
court on Monday, defendant testified that he had not been in court on Monday,
and after defendant rested, the State called a deputy sheriff who testified he
had brought the defendant into the courtroom on Monday, the court did not
err in failing to allow the defendant to put on evidence to show he was not in
the courtroom and to contradict the testimony of the deputy sheriff since the
testimony of the sheriff was offered to impeach the testimony of the defendant
and to corroborate the testimony of the State’s witness and was not new
evidence which would have created in defendant the right to further rebuttal
under G.S. 15A-1226.

5. Jury § 2— special venire summoned by sheriff —sheriff suitable

In a prosecution for felonious breaking or entering and felonious larceny
where, before the jury was selected, the panel was exhausted and the court
ordered the sheriff pursuant to G.S. 9-11(a) to summon five persons to report
as supplemental jurors, there was no merit to defendant’s contention that the
sheriff was not suitable because (1) it was a criminal case in which several
deputy sheriffs were testifying; (2) there was evidence in the record that the
defendant believed the sheriff was harassing him and seeking to connect him
with additional charges; and (3) there was a speculative possibility that the
sheriff might have been related to the victim since they shared the same last
name.

APPEAL by defendant from Hobgood (Robert H.), Judge.
Judgment entered 7 August 1981 in Superior Court, GRANVILLE
County. Heard in the Court of Appeals 28 May 1982.

The defendant was tried for felonious breaking or entering
and felonious larceny. Prior to the commencement of the trial the
defendant moved that John Pike, his court-appointed attorney, be
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removed. The defendant stated to the court that this attorney
had failed to have his appearance bond reduced, refused to get a
lineup for him, and did not object to the identification testimony
of Elizabeth Currin at the preliminary hearing. The court found
without further evidence that Mr. Pike had proven himself to be
competent in criminal trials in Granville County and demonstrat-
ed excellence in the defense of his clients, that the defendant had
stated no basis in fact to establish that Mr. Pike had not prepared
an adequate defense, that the defendant’s first complaint in
regard to his attorney was on a Friday before his case was calen-
dared for trial on Monday, and the court was of the opinion the
motion by the defendant to remove his attorney was a dilatory
tactic. This motion was denied.

The defendant made a motion that the identification
testimony of Elizabeth Currin be suppressed because his request
for a nontestimonial identification procedure pursuant to G.S.
15A-281 had not been granted. The district attorney made a state-
ment that the State would not rely on the testimony of any one
witness to establish the identity of the defendant as the perpetra-
tor of the crime. The court found that the results of a nontesti-
monial identification procedure would not constitute a material
aid in determining whether the defendant committed the offense
and denied the motion to suppress. The court also denied a mo-
tion by the defendant that he be given a nontestimonial identifica-
tion procedure.

Before the jury was selected, the panel was exhausted and
the court ordered the sheriff pursuant to G.S. 9-11(a) to summon
five persons to report as supplemental jurors “without using the
jury list, but using his best judgment and acting with impartiality
to obtain persons of intelligence, courage and good moral
character.” The defendant objected to the special venire and
moved for a mistrial. A hearing was conducted after the jury was
selected but before they were impaneled. The sheriff testified
that he did not attempt to get a list from the clerk of superior
court or the register of deeds, but attempted to get people that
were readily available and could come on short notice. He
testified that so far as he knew he summoned persons who were
of good character and respected members of the community. The
court made findings of fact in accordance with the evidence ad-
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duced at the voir dire hearing, overruled the objection to the
special panel selected and denied the motion for mistrial.

At the trial the evidence for the State showed that on 24
June 1981, William Currin owned a house on Route 1, Oxford,
North Carolina, but had been living in his daughter’s home for a
year. Elizabeth Currin testified that she is the sister-inlaw of
William Currin; that at approximately 12:45 p.m. on 24 June 1981,
she passed the house of William Currin in her automobile; that at
that time, she observed a white Ford with the trunk open parked
in front of the house; that she saw a tall black male with a bushy
Afro hairstyle and mustache wearing a light blue shirt step out of
a ditch and place an object in the trunk of the vehicle; that she
recorded the license number which was VWH-131; that she
observed this man for approximately two minutes from a distance
of from 10 to 12 feet; that she then continued toward highway 96;
that she stopped before entering highway 96 and the automobile
she had seen at her brother-in-law’s house stopped beside her and
she had a chance to observe the driver at a distance of approx-
imately five feet; that after she entered highway 96, the vehicle
passed her; she called the Sheriff’s Office, gave them the informa-
tion she had and asked that they investigate. She identified the
defendant as the person she saw at her brother-in-law’s house.

William Currin testified that he went to his house on 24 June
1981 to determine if anything had been taken. The glass on the
carport door had been broken, the house ransacked, and a stereo,
class ring, more than a dollar’s worth of pennies, and two silver
candleholders were missing. He also identified his checkbook
which had been in his home and which he had given no one per-
mission to take. He testified he had not given the defendant per-
mission to enter his home or take anything from it. Mr. Currin’s
son-in-law testified he had checked the house at 8:00 a.m. on 23
June 1981 and found everything in order.

The State introduced evidence through the testimony of
several officers that on 24 June 1981 Detective David Smith of
the Granville County Sheriff’s Department took a statement from
Elizabeth Currin. He checked on the license number she gave him
and found that the records showed the automobile with that
license plate was owned by Melody Roach of Roxboro. Steve
Clayton, a detective with the City of Roxboro Police Department,
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went to the home of Melody Roach and the defendant drove the
automobile into her yard while Officer Clayton was there. The
defendant told him he had come from Oxford. Officer Clayton
searched the vehicle and found nothing except less than 10 pen-
nies. At approximately 7:45 p.m. on 24 June 1981 Dale Bullock
served a warrant on the defendant charging him with breaking or
entering and larceny from the house of Mr. Currin. Defendant
threw the warrant on the ground and said he knew “that white
bitch got my license number and he said that is the reason that
this is happening.” Officers Bullock and Clayton heard the defend-
ant make this statement.

The defendant agreed to go to the Magistrate’s Office and
drove Melody Roach’s automobile to the office followed by the of-
ficers. On the way to the Magistrate’s Office, the defendant
passed the home of Rancher Preddy and Mr. Preddy saw some
papers thrown from the automobile. Mr. Preddy motioned to a
police vehicle following the defendant and a policeman retrieved

the papers which included checks and a card with the name

“William Currin” on them.

Defendant testified that he did not break into or take
anything from William Currin’s house. He testified he did not
throw anything from the automobile as he was being followed by
the officers. He had other witnesses who corroborated his
testimony as to his whereabouts on 24 June 1981 and provided
him with an alibi.

The defendant was found not guilty of felonious breaking or
entering and guilty of misdemeanor larceny. He appealed from
the imposition of a prison sentence of two years.

Attorney General Edmisten, by Assistant Attorney General
Robert R. Reilly, for the State.

Appellate Defender Adam Stein, by Assistant Appellate
Defender Marc D. Towler, for defendant appellant.

WEBB, Judge.

[1] The defendant’s first assignment of error is to the court’s
denial of his motion to suppress the identification testimony of
Elizabeth Currin and his motion for a lineup. G.S. 15A-281 pro-
vides:
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“A person arrested for or charged with an offense punishable
by imprisonment for more than one year may request that
nontestimonial identification procedures be conducted upon
himself. If it appears that the results of specific nontestimoni-
al identification procedures will be of material aid in deter-
mining whether the defendant committed the offense, the
judge to whom the request was directed must order the
State to conduct the identification procedures.”

We can find no cases interpreting this section of the statute. The
superior court found that a nontestimonial procedure would not
have constituted a material aid in determining whether the de-
fendant committed the offense in denying his motions to suppress
the identification testimony of Elizabeth Currin and for a non-
testimonial identification procedure. We do not believe the court
committed error in this ruling. There was substantial evidence
identifying the defendant which did not depend on Mrs. Currin’s
ability to recognize him at the trial. Officer Clayton testified the
defendant told him he was driving the automobile of Melody
Roach at the time the evidence showed it was used in the break-
in. Two officers testified that they heard the defendant say that
he knew that “white bitch got my license number” after Mrs. Cur-
rin had testified she took the license number of the person who
was at Mr. Currin’s house. There was evidence that the defendant
threw from Melody Roach’s automobile checks and a card that
had been in Mr. Currin’s house. We do not believe that with this
evidence the results of a lineup could weaken Elizabeth Currin’s
identification testimony. For that reason we hold the court was
not in error in holding that a nontestimonial identification pro-
cedure would not have been a material aid in determining
whether the defendant committed the offense.

[2] In his second assignment of error the defendant contends it
was error for the court not to replace his attorney and not to ad-
vise the defendant that he could represent himself. The defendant
argues that his counsel’s failure to get a lineup for him, his failure
to object to Elizabeth Currin’s identification testimony at the
preliminary hearing, his failure to get his bond reduced and his
failure to visit him in jail had made relations so bad between
them that the defendant’s counsel could not be effective. See
State v. Thacker, 301 N.C. 348, 271 S.E. 2d 252 (1980). The defend-
ant says this contention is confirmed by the record which shows
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there were stormy scenes between Mr. Pike and the defendant at
trial. We believe the fault the defendant found with his attorney
was in regard to trial tactics. We do not believe they rise to such
a level that they should destroy the relationship between at-
torney and client.

We comment that the defendant was represented at the trial
by John Pike. Defendant was tried for two felonies. The evidence
was substantial that the defendant was guilty of both charges and
he could have been sentenced to 20 years in prison if the jury had
so found. While being represented by Mr. Pike, in whom the
defendant expressed no confidence, he was found guilty only of a
misdemeanor for which he could receive a sentence of two years.
Mr. Pike must have done something right.

The defendant also argues it was error for the court not to
advise the defendant of his right to represent himself after the
court had refused to appoint new counsel for him. We believe that
to hold this was reversible error, we would have to overrule
State v. Cole, 293 N.C. 328, 237 S.E. 2d 814 (1977), which we can-
not do. The defendant’s second assignment of error is overruled.

[3] The defendant next assigns error to the charge. The State’s
evidence showed that four items were taken from the house of
William Currin. The court instructed the jury that they could find
the defendant guilty if they found he had taken any one of the
items. The defendant contends this deprived the defendant of a
unanimous jury verdict because some of the jurors could have
found the defendant guilty of taking one of the items and the
other jurors could have found him guilty of taking another item.
We believe we are bound by State v. Hall, 305 N.C. 77, 286 S.E.
2d 552 (1982), to overrule this assignment of error.

[4 In his fourth assignment of error the defendant contends
that he should have been allowed to put on surrebuttal evidence.
Mrs. Currin testified that she had seen the defendant in court on
Monday. Defendant testified he had not been in court on Monday.
After defendant rested, the State called as a witness Deputy
Sheriff Marion Grissom who testified he had brought the defend-
ant into the courtroom on Monday. The defendant’s attorney then
made a motion that he be allowed to put on evidence to show he
was not in the courtroom and to contradict the testimony of Mr.
Grissom. G.S. 15A-1226(a) provides:
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“Each party has the right to introduce rebuttal evidence con-
cerning matters elicited in the evidence in chief of another
party. The judge may permit a party to offer new evidence
during rebuttal which could have been offered in the party’s
case in chief or during a previous rebuttal, but if new
evidence is allowed, the other party must be permitted fur-
ther rebuttal.”

The defendant, relying on State v. Thompson, 19 N.C. App. 693,
200 S.E. 2d 208 (1973), argues that the testimony of Mr. Grissom
was new evidence which gave him the right to put on further
rebuttal evidence. We do not believe Thompson governs this case.
In that case after the jury had begun their deliberations, they
returned to the courtroom and asked a question as to the interior
design of the passenger compartment of a truck. The court al-
lowed the State to reopen its case and put on testimony as to the
interior of the truck. There had been no previous evidence on this
feature of the case. The defendant was not allowed to put on
evidence as to the design of this part of the truck, and this Court
found this was error. In the instant case, unlike Thompson, the
State did not present evidence tending primarily to add to its
original case but offered the testimony of Mr. Grissom to impeach
the testimony of the defendant and corroborate the testimony of
Elizabeth Currin, This would not be new evidence and the defend-
ant would not have the right to further rebuttal under G.S.
15A-1226(a). See 1 Stansbury’s N.C. Evidence § 22 (Brandis rev.
1973) for a definition of new evidence. The defendant’s fourth
assignment of error is overruled.

[8] In his last assignment of error the defendant contends the
special venire was improperly drawn. G.S. 9-11(a} provides:

“If necessary, the court may, without using the jury list,
order the sheriff to summon from day to day additional
jurors to supplement the original venire. Jurors so sum-
moned shall have the same qualifications and be subject to
the same challenges as jurors selected for the regular jury
list. If the presiding judge finds that service of summons by
the sheriff is not suitable because of his direct or indirect in-
terest in the action to be tried, the judge may appoint some
suitable person in place of the sheriff to summon supplemen-
tal jurors. The clerk of superior court shall furnish the
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register of deeds the names of those additional jurors who
are so summoned and who report for jury service.”

The defendant contends the court should have found the sheriff
was not suitable because of his interest in the action to be tried.
He says this is so because (1) it was a criminal case in which
several deputy sheriffs were testifying; (2) there was evidence in
the record that the defendant believed the sheriff was harassing
him and seeking to connect him with additional charges; (3) and
there was a possibility that the sheriff, Arthur Currin, might
have been related to the victim, William Currin. We do not
believe any of these factors would support a finding that the
sheriff is not suitable because of his direct or indirect interest in
the case. Deputy sheriffs testify in many cases. We do not believe
the legislature intended to disqualify sheriffs from summoning ex-
tra jurors in all of them. If this were so, we believe the
legislature would have designated some other official to summon
extra jurors. We also believe that if the sheriff were disqualified
from summoning jurors in every case in which a defendant feels
the sheriff is harassing him, there would be few if any sheriffs
qualified to summon a juror. As to the contention that the sheriff
has the same last name as the victim so that they might be
related and if they are related the sheriff might have such an in-
terest in the case that he is disqualified, we believe this is too
speculative to merit consideration. The defendant’s last assign-
ment of error is overruled.

No error.

Judges CLARK and WHICHARD concur.
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SYLVIA ANN MALLOY, GuarDIAN AD LiTEM FOR VINCENT N. CANNADY, A MINOR,
PLaintIFF v. DURHAM COUNTY DEPARTMENT OF SOCIAL SERVICES,
INTERVENOR PLAINTIFF v. DONNA MAE DANIEL anp MARTIN EUGENE
DANIEL, DEFENDANTS

No. 8114SC938
(Filed 6 July 1982)

Social Security and Public Welfare § 2— subrogation for Medicaid assistance —no
right in county department of social services
The Durham County Department of Social Services was not the “county
involved” so as to be entitled to assert subrogation rights under G.S. 108-61.2
in a personal injury recovery for Medicaid assistance provided to the minor
plaintiff, since the Department of Social Services was a mere subdivision of
Durham County and had no capacity to bring a suit to enforce a claim.

APPEAL by intervenor plaintiff Durham County Department
of Social Services from Herring, Judge. Judgment entered 10
April 1981 in Superior Court, DURHAM County. Heard in the
Court of Appeals on 4 May 1982.

This appeal arises out of civil actions brought by Sylvia
Malloy (hereinafter referred to as “plaintiff”), acting as guardian
ad litem for the minor Vincent Cannady, and by the Durham
County Department of Social Services (hereinafter referred to as
“intervenor plaintiff”’) against defendants Donna Daniel and Mar-
tin Daniel, for damages incurred by the minor Vincent Cannady
as a proximate result of defendants’ negligence.

On 20 March 1977, the minor Cannady was struck by an
automobile driven by defendant Martin Daniel and owned by
defendant Donna Daniel. Cannady incurred injuries, pain and suf-
fering, and a one-half inch shortening of his right leg as a result
of being struck by such automobile, and defendants’ negligence
was the proximate cause of those injuries and damages.

Of the medical expenses incurred by Cannady as a proximate
result of defendants’ negligence, $12,558.18 was paid for by the
North Carolina Department of Human Resources, Division of
Medical Assistance, through the Durham County Department of
Social Services. This payment consisted of Medicaid benefits as
provided pursuant to Part 5 of Article 2 of Chapter 108 of the
General Statutes of North Carolina.
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Subsequent to the injuries of the minor Cannady, plaintiff,
who had been appointed guardian ad litem for the minor child,
and was acting in that capacity, entered a written retainer con-
tract with her attorney; under this contract, the attorney was to
be paid one-third of any and all recovery resulting from a judg-
ment against or settlement with defendants in favor of plaintiff
acting in behalf of the injured child. Pursuant to such contract,
plaintiff’s attorney, from 29 March 1977 and thereafter, proceeded
to investigate and otherwise prepare plaintiff's case for settle-
ment or trial, and expended numerous hours doing legal work,
ascertaining the driver and owner of the *“hit and run” vehicle
which struck Cannady, and negotiating with defendants’ in-
surance carrier.

On or about 15 May 1978, plaintiff's attorney reached a set-
tlement with defendants in the amount of $15,000 in plaintiff's
claim against defendants for injuries and damages incurred by the
minor child. On about 6 July 1978, plaintiff's attorney was in-
formed for the first time, by the North Carolina Department of
Human Resources, that Cannady had received Medicaid
assistance for the injuries caused by defendants and that such
Department, through the intervenor plaintiff, was asserting a
claim in subrogation against defendants, pursuant to G.S.
§ 108-61.2.

On 2 August 1978, plaintiff filed a complaint against defend-
ants to recover from them jointly and severally $20,000 for the
permanent injuries, pain and suffering, and medical expenses in-
curred by the minor Cannady as a proximate result of defendants’
negligence. This action was instituted by plaintiff to secure the
$15,000 settlement previously reached with defendants. In
reaching such settlement, plaintiff's attorney had received no
assistance from the intervenor plaintiff, and has diligently
rendered valuable services on behalf of plaintiff and in pursuit of
plaintiff's claim.

On 7 December 1978, pursuant to a consent order signed by
all parties, intervenor plaintiff filed a complaint of intervention
alleging that it had provided Medicaid benefits to the minor Vin-
cent Cannady in the amount of $12,558.18 for the medical ex-
penses incurred by Cannady as a proximate result of defendants’
negligence, and that it was therefore subrogated to all rights of
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recovery. The intervenor plaintiff’s complaint prayed for judg-
ment against defendants jointly and severally as follows:

[t]hat any amount of money . . . recovered by the plaintiff
against the defendants jointly and severally that is equal to
the medical assistance paid on the behalf of the minor child in
the amount of ... ($12,588.18) be paid by the defendants
jointly or severally into the Office of the Clerk of Superior
Court for the use and benefit of the Intervenor Plaintiff.

On 14 December 1978, defendants filed an answer to the in-
tervenor plaintiff's complaint in which it offered

to pay into the office of the Clerk of the Superior Court the
sum of $15,000 in full settlement and compromise of all claims
and demands of the Plaintiff . . . [and] Intervenor Plaintiff
.. . for all claims past, present and prospective, including
medical and hospital expenses heretofore incurred or which
may hereafter be incurred, which amount is to be distributed
as the court deems just and proper.

On 6 June 1979, the court entered a partial judgment stating
that there was a controversy between plaintiff and intervenor
plaintiff with regard to the distribution of the recovery of the
monies from the defendants in this action, and that the $15,000
settlement offer made by defendants was a fair and reasonable
settlement in view of all the circumstances. The judgment further
ordered

that the plaintiff have and recover of the defendants the sum
of $15,000.00 in full settlement and compromise of all claims
and demands of the plaintiff for all damages past, present
and prospective, including medical and hospital expenses
heretofore incurred or which may hereafter be incurred and
that said sum is to be paid by the defendants into the Office
of the Clerk of Superior Court for the use and benefit of the
plaintiff, subject to the Court’s final determination and
distribution of these monies between the Plaintiff and the In-
tervenor Plaintiff.

[Plaintiff] and . . . [intervenor plaintiff] join [ } in this Judg-
ment and . . . consent to said settlement and further, in con-
sideration of the payment of the amount herein set forth, do
hereby release and discharge . .. [defendants] . .. of and
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from any and all actions, causes of action, claims or demands
that they might have by reason of injury to the minor plain-
tiff, loss of services, or medical expenses incurred by or on
his behalf.

In its final judgment as to the proper distribution as between
plaintiff and intervenor plaintiff of the $15,000 paid by defend-
ants, the court made unchallenged findings of fact and entered
the following conclusions of law: that G.S. § 108-61.2 afforded in-
tervenor plaintiff rights of recovery belonging to the beneficiary
of Medicaid assistance and that “beneficiary of assistance” meant
the person lawfully entitled to recover the medical expenses in-
curred on behalf of the minor Cannady in a case against the tort-
feasor defendants; that the person so lawfully entitled was not
the minor child but the child’s father, and, hence, the child’s
father and not the child was the “beneficiary of assistance”
through whom the subrogee would be subrogated; that therefore
neither the County of Durham nor the intervenor plaintiff “has a
subrogated interest against the personal injury recovery of the
minor plaintiff, Vincent N. Cannady [sic], arising out of the mat-
ters and things complained of in this action;” that the right of
subrogation to the rights of the beneficiary of assistance accrues
to Durham County and not to the intervenor plaintiff; and that
one-third of the total recovery of $15,000 was a reasonable fee to
be allowed plaintiff's retained counsel. The court then ordered
that the intervenor plaintiff “have and recover no sum what-
soever by reason of subrogation herein,” and that

the Clerk shall disburse the following sums forthwith out of
the minor plaintiff’s recovery in the sum of . . . ($15,000.00)
heretofore paid into the Court as follows:

1. The sum of . . . ($5,000.00) plus one-third (1/3) of any
accrued interest on said . . . ($15,000.00) principal sum as of
the date of disbursement[,] to plaintiff’s attorney . . . .

2. That the principal remainder plus any remaining ac-
crued interest shall be retained by the Clerk for the use and
benefit of the minor plaintiff, Vincent N. Cannady [sic], as
provided by law.

From such judgment, intervenor plaintiff appealed.
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Arthur Vann, for plaintiff appellee.

Durham County Attorney Lester W. Owen, by James W.
Swindell, for intervenor plaintiff appellant.

Attorney General Rufus L. Edmisten, by Assistant Attorney
General Steven Mansfield Shaber, amicus curiae for intervenor
plaintiff appellant.

North Carolina Academy of Trial Lawyers, by Thomas F.
Loflin, III, and Shirley L. Fulton, amicus curiae for plaintiff ap-
pellee.

HEDRICK, Judge.

This lawsuit revolves around a controversy about the respec-
tive rights of plaintiff and intervenor plaintiff as against the tort-
feasor defendants. The intervenor plaintiff contends that to the
extent of its subrogated interest under G.S. § 108-61.2, it must
prevail over plaintiff with respect to any amount for which the
tortfeasor defendants are liable for having injured Vincent N.
Cannady, Jr.

The controlling statute in the present case is G.S. § 108-61.2,
which has since been replaced by G.S. § 108A-57. G.S. § 108-61.2

provides:

To the extent of payments under this Part [ie., Part 5, enti-
tled “Medical Assistance”], the county involved shall be
subrogated to all rights of recovery, contractual or otherwise,
of the beneficiary of assistance under this Part against any
person.

State ex rel. Lanier v. Vines, 274 N.C. 486, 492, 164 S.E. 2d
161, 164 (1968), quoting 67 C.J.S. Parties § 12 with approval,
states, * ‘Where a cause of action is created by statute and the
statute also provides who is to bring the action, the person or
persons so designated, and, ordinarily, only such persons, may
sue.”” In Hunt v. State, 201 N.C. 37, 158 S.E. 703 (1931), a pro-
ceeding was brought by “David Elder Hunt, deceased” to deter-
mine the State’s liability under the Workmen's Compensation Act
to decedent’s dependents or his estate; the decedent had no
dependents and a personal representative had not been appointed
for him, and the court adverted to the relevant statute, which
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stated that “in case the deceased employee leaves no dependents,
the employer shall pay the amount allowed thereunder ‘to the
personal representative of the deceased.’” Id. at 38, 158 S.E. at
704. The court then stated,

When a statute names a person to receive funds, and
authorizes him to sue therefor, no one but the person so
designated has the right to litigate the matter. .

The proceeding, therefore, brought in the name of the de-
ceased, and no one else, would seem to be nullius juris, . . .

Id. at 38, 158 S.E. at 704, and the proceeding was dismissed. Id.

In the present case, the intervenor plaintiff Durham County
Department of Social Services is attempting to assert a statutory
right of subrogation which, according to G.S. § 108-61.2, inheres
“in the county involved.” Since the Durham County Department
of Social Services is not “the county involved,” in that it is not a
county at all, the trial court correctly ruled “that the intervenor
[plaintiff], Durham County Department of Social Services have
and recover no sum whatsoever by reason of subrogation herein.”

The propriety of the trial court’s ruling is further bolstered
by statements in the law which suggest that, except for some
specific statutory exceptions, the Durham County Department of
Social Services as presently constituted can never be capable of
bringing an action to enforce a claim. “In this state, a legal pro-
ceeding must be prosecuted by a legal person, whether it be a
natural person, sui juris, or a group of individuals or other entity
having the capacity to sue and be sued, such as a corporation,
partnership, unincorporated association, or governmental body or
agency.” In re Coleman, 11 N.C. App. 124, 127, 180 S.E. 2d 439,
442 (1971). Among the corporate powers of a county is the power
to “sue and be sued,” G.S. § 1563A-11; “[e]xcept as otherwise
directed by law, each [such] power . . . shall be exercised by the
board of commissioners.” G.S. § 153A-12. G.S. § 10861.2 states
that “[iJt shall be the responsibility of the county commissioners,
with such cooperation as they shall require from the county board
of social services and the county director of social services, to en-
force” the statutory subrogation rights. Furthermore,

[t]he mere fact that an agent has negotiated a contract for his
principal will not allow him to maintain an action on the con-
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tract in his own name for the benefit of the principal . . . [;]
[t]his rule applies even though the principal has specifically
authorized the agent to bring suit in his own name.

W. Sell, Agency § 203, 181 (1975); see also H. Reuschlein & W.
Gregory, Agency & Partnership § 133 (1979); Restatement (Sec-
ond) of Agency § 363 (1958); Curry v. Roberson, 87 Ga. App. 785,
75 S.E. 2d 282 (1953).

Assuming arguendo that a right of subrogation did inhere in
the County of Durham in the present case, and granted that such
a right is statutory and not contractual, the intervenor plaintiff,
as a mere subdivision of the County, could have no more capacity
to assert such right than an agent would with respect to a con-
tractual right of his principal. There is no law which indicates
that the intervenor plaintiff has been empowered to sue under
the circumstances here presented, and just as a principal may not
confer such power on its agent with respect to the principal’s con-
tractual rights, the county may not confer such power on its sub-
division with respect to the county’s subrogation rights merely by
authorizing or ratifying the suit brought in the name of the sub-
division. This rule is one of substantive law, and goes beyond
“real party in interest” concerns; hence, any arguments based on
G.S. § 1A-1, Rule 17, about authorization or ratification by the
county are unavailing. With respect to the County’s rights of
subrogation, its Department of Social Services is no more capable
of suing in its own name than is some lower echelon employee of
such Department. The suit must be brought by the County itself.
This insistence on the suit being brought by the correct entity
regardless of any delegation by that entity is based on the
previously discussed precedential guidance, and on the need for a
shorthand method of assuring the defendant that he is being sued
by the sole party which can conceivably make him liable on the
subrogation claim.

In ruling that the intervenor plaintiff Durham County
Department of Social Services may not recover on the subroga-
tion claim, the court accomplished its duty of adjudicating the
claims of the intervenor plaintiff, and any ruling pertaining to
claims inhering in the County of Durham as against the tortfeasor
defendants was superfluous to the decision. The decision of the
trial court, therefore, may be affirmed on appeal without the ap-
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pellate court passing at all on the question of whether the court
erred in ruling that the County of Durham, as well as the in-
tervenor plaintiff, did not have a subrogated interest. “If the cor-
rect result has been reached by the trial court, its judgment
should not be disturbed even though some of the reasons assigned
therefor may not be correct.” Reese v. Carson, 3 N.C. App. 99,
104, 164 S.E. 2d 99, 102 (1968). Assuming arguendo the trial court
erred in its ruling on the rights of the County of Durham, which
was not a party to the action, the court’s ruling respecting the in-
tervenor plaintiff’s rights under G.S. § 108-61.2 was entirely prop-
er. The judgment of the trial court is

Affirmed.

Judges HILL and BECTON concur.

SHERRY CHAPMAN POWELL v. DR. L. NEWELL SHULL, JR.; DRS. ROACH,
HANCOCK anp SHULL, P.A.

No. 81255C875
(Filed 6 July 1982)

1. Physicians, Surgeons, and Allied Professions § 17.3— malpractice — treatment
of arm fracture —denial of directed verdict for defendants proper
In a malpractice action concerning the treatment of an arm fracture, the
trial court properly denied defendants’ motjon for a directed verdict on the
negligence issue where the evidence tended to show that the normal healing
period for a fracture of the type sustained by plaintiff is approximately 10-12
weeks; that 12 weeks after plaintiff’s injury the doctor was fully aware that
plaintiff’s injury had not healed properly; that by two and one-half months
after the accident he was greatly concerned about the increase in angulation
and apposition at the fracture site; that plaintiff testified the doctor told her
three and one-half months after her accident that her arm had healed, and that
she could return to work, chop wood and do construction work; and that
another doctor testified that if her doctor had made these statements to plain-
tiff, her doctor’s treatment was not in accordance with the accepted standard
of care in the community.

2. Physicians, Surgeons, and Allied Professions § 20.2— instructions — submission
of contributory negligence error

In a malpractice action in which plaintiff specifically alleged that her doc-

tor negligently treated her between 17 April 1977 and 2 August 1977 for a

fracture of her arm, the trial court erred in submitting a contributory
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negligence issue to the jury which was based on plaintiff’s failure to return to
see her doctor as ordered after 1 August 1977 and on plaintiff's failure to con-
sult an orthopedic specialist until 14 October 1977 since plaintiff kept all
scheduled appointments with her doctor between 18 April 1977 and 1 August
1977 and since her failure to return to defendants’ office after 2 August 1977
and her failure to contact an orthopedic specialist prior to 14 October 1977 did
not proximately cause or contribute to the injuries she received prior to 1
August 1977.

APPEAL by plaintiff from Cornelius, Judge. Judgment
entered 2 March 1981 in Superior Court, BURKE County. Heard in
the Court of Appeals on 6 April 1982,

Plaintiff, Sherry Chapman Powell, filed suit on 27 March 1979
to recover damages resulting from the alleged negligence of Dr.
L. Newell Shull' who treated plaintiff for injuries she sustained in
an automobile accident. From a judgment for Dr. Shull in this
medical negligence case, plaintiff appeals. Dr. Shull cross-assigned
error pursuant to Rule 10(d) of the North Carolina Rules of Ap-
pellate Procedure.

Powell & Settlemyer, P.A., by Douglas F. Powell, for plain-
tiff appellant.

Mitchell, Teele, Blackwell & Mitchell, by W. Harold Mitchell
and Marcus W. H. Mitchell, Jr.,, for defendant appellees.

BECTON, Judge.
I

Plaintiff fractured her arm in an automobile accident on 16
April 1977, and Dr. Shull treated her for the injury received.
Alleging, among other things, (i} that Dr. Shull negligently per-
formed closed reduction surgery of the fracture which resulted in
a fibrous nonunion of the fracture; (ii) that Dr. Shull negligently
failed to perform open reduction surgery; (iii) that plaintiff
ultimately had to consult an orthopedic surgeon, Dr. Larry Ander-
son, who performed “an open reduction and fixation of fibrous
malunion with plate fixation and bone graft and excision of distal

1. When reference is made to the defendants, we will use “defendant” or “Dr.
Shull,” since plaintiff's action against Drs. Roach, Hancock and Shull, P.A. is based
solely upon plaintiff's claim that the negligence of Dr. Shull is imputed to the de-
fendant Professional Association.
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ulna . . . ;” and (iv) that plaintiff experienced pain and suffering,
a permanent partial disability, and a permanent deformity in that
her injured arm is now shorter than her other arm; plaintiff filed
suit and prayed for damages in excess of $10,000.

Defendant, in his Answer, admitted that Dr. Shull had
treated plaintiff for a broken arm, denied negligence, and alleged
that plaintiff was contributorily negligent by not returning to Dr.
Shull’s office as separately ordered by Dr. Shull and Dr. Hancock,
and by failing, for a two and one-half month period, to seek
medical treatment.

Although many facts were disputed at trial, the following
facts were undisputed. After Dr. Shull advised plaintiff that she
had a fracture of the distal third of the radius, he performed a
closed reduction of the fracture on 17 April 1977. The x-rays
taken following the closed reduction reveal a 50% to 60% apposi-
tion fracture fragment. Plaintiff was discharged on 18 April 1977
and told to return in one week. Between 18 April 1977 and 1
August 1977 plaintiff kept all of her appointments with, and was
seen by, Dr. Shull on 25 April 1977, 16 May 1977, 2 June 1977, and
1 July 1977. Between 18 April 1977 and 1 July 1977, the degree of
apposition present at the fracture site decreased from the 50% to
60% range to 10%. Although defendant Shull concluded on 1 July
1977 that plaintiff “only had 10% apposition” remaining, that the
radius had not aligned properly, and that “there was an increase
of angulation at the fracture site,” Dr. Shull did not inform plain-
tiff about these matters. Plaintiff was last seen by Dr. Shull on 1
August 1977. Plaintiff contacted Dr. Larry Anderson, a specialist
in orthopedic surgery, on 14 October 1977. As a result of this con-
sultation, plaintiff was hospitalized on 8 November 1977, and Dr.
Anderson performed an open reduction of the fracture.

Considering these undisputed facts and other facts that were
hotly contested and disputed, the jury answered the issues sub-
mitted as follows:

1. Was the plaintiff injured or damaged by the
negligence of the defendant?

Answer: Yes.

2. If so, did the plaintiff by her own negligence con-
tribute to her injuries?
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Answer: Yes.

3. What amount, if any, is the plaintiff entitled to
recover of the defendant?

Answer: $20,500

Following the verdict, the trial court declared a mistrial, but
later vacated that order and entered judgment on the verdict,
treating the jury’s award of damages as surplusage. Plaintiff then
filed notice of appeal.

II

Although some of the trial court’s evidentiary rulings and
portions of the trial court’s instructions to the jury were excepted
to, the dispositive issues on this appeal relate to the trial court’s
decision at the end of all the evidence to deny defendants’ motion
for a directed verdict and to deny plaintiff's motion for a directed
verdict on the issue of contributory negligence.

First, we discuss defendant’s cross-assignment of error—
“that the plaintiff’s evidence was insufficient to establish action-
able negligence.”

A. Defendant’s Motion for Directed Verdict

[1] In this medical negligence action, the burden is upon the
plaintiff to prove by the greater weight of the evidence not only
that Dr. Shull was negligent but also that such negligence prox-
imately caused her injuries. Generally, in order to recover for
personal injury arising out of the furnishing of health care, the
plaintiff must demonstrate by the testimony of a qualified expert
that the care provided by defendant was not in accordance with
the accepted standard of care in the community. Ballenger v.
Crowell, 38 N.C. App. 50, 54, 247 S.E. 2d 287, 291 (1978). “It has
never been the rule in this State, however, that expert testimony
is needed in all medical malpractice cases to establish either the
standard of care or proximate cause. Indeed, when the jury, based
on its common knowledge and experience, is able to understand
and judge the action of a physician or surgeon, expert testimony
is not needed.” Smithers v. Collins, 52 N.C. App. 255, 260, 278
S.E. 2d 286, 289, disc. rev. denied, 303 N.C. 546, 281 S.E. 2d 394
(1981). See also Jackson v. Sanitarium, 234 N.C. 222, 226-27, 67
S.E. 2d 57, 61-62 (1951), rehearing denied, 235 N.C. 758, 69 S.E. 2d
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29 (1952). Moreover, once the standard of care is established,
whether by expert or non-expert testimony, a doctor’s departure
from that standard of care may be shown by non-expert
witnesses. Id., 67 S.E. 2d at 62.

Since, on defendant’s motion for a directed verdict, we take
the evidence in the light most favorable to the plaintiff, we elect
not to set out the evidence elicited by defendant in cross examin-
ing plaintiff's witnesses and the evidence brought out by defend-
ant in his own case in chief. Plaintiff called two orthopedic
surgeons to testify at trial. One, Dr. Larry Anderson, testified in
response to a hypothetical question that Dr. Shull had ample op-
portunity to observe the healing process to the plaintiff's arm.
The second doctor, Dr. Charles Lockert, testified similarly, but
also was asked, and answered, the following hypothetical ques-
tion:

Q. Doctor, if the jury should believe the following to be
the facts, and by the greater weight, that Dr. L. Newell
Shull, Jr. examined the plaintiff on 17 April 1977 and per-
formed a closed reduction of the displaced fracture to the
radius involving the junction of the middle and distal third;
that he obtained 50% to 60% apposition of the radius; that
he released the plaintiff on 18 April 1977 from the hospital
after having applied a long arm cast; that x-rays and ex-
aminations taken on 17 April 1977 after casting showed no
change in position and alignment; that x-rays taken on 25
April 1977 showed no change in position and alignment; that
examination and x-rays taken on, again, 16 May 1977 showed
20% to 30% apposition and that plaintiff was continued in a
short arm cast; that examination and x-rays taken on 2 June
1977 after the cast was removed showed slight displacement
with 25% to 30% apposition; that plaintiff was examined on 6
June 1977 complaining of pain and the short arm cast was
reapplied; that x-rays and examination done 1 July 1977
showed 10% apposition and overall loss of alignment; that
plaintiff continued in the cast; that x-rays taken on 1 August
1977 along with examination showed 10% apposition and
overall loss of alignment; that only slight callus formation
was ever present during any of the examinations; that the
treating physician never advised the plaintiff of any difficul-
ty, never referred her to a specialist; that the treating physi-
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cian on each examination advised the plaintiff that her arm
was healing nicely [;] that she could return to work or chop
wood; that on 1 July 1977 there was a displacement of 85%
to 100% of the radius at the fracture site. Based on that set
of hypotheticals do you have an opinion satisfactory to
yourself as to whether the standard of care received by the
plaintiff, Sherry Powell could have been in accord with prop-
er medical practice in general use within the community of
Caldwell County or similar communities among practitioners
engaged in the defendant’s field of practice, Dr. Shull's field
of practice?

OBJECTION: Overruled.

A. I do.

MoOTION TO STRIKE: Denied.
Q. What is that opinion?
OBJECTION: Overruled.

A. Based purely on all the facts that you've given me in
the hypothetical question as to whether it could have been in
accordance, if you take into consideration everything in the
hypothetical question, I would say it could not have been in
accordance.

MOTION To STRIKE: Denied.

After specifically stating that his answer to the hypothetical
question was based solely on the facts in the hypothetical ques-
tion, Dr. Lockert also testified, that if defendant told plaintiff that
she had no problems, that she was well and healed and capable of
any type of work, including chopping wood, then defendant’s con-
duct would constitute a deviation from the standard of care re-
quired of physicians engaged in the practice of operative or-
thopedics in Caldwell County, or in similar communities.

In addition to the testimony of Dr. Anderson and Dr.
Lockert, Dr. Shull, himself, testified that plaintiff's fracture did
not heal properly within the normal healing period and that he
was greatly concerned about the progressive increase in angula-
tion at the fracture site.
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Contending that Dr. Shull should have told her about the con-
dition of her arm and should have referred her to a specialist? in-
stead of telling her on 1 August 1977 that her arm was healed,
that she could return to work, chop wood or do construction
work, plaintiff argues that Dr. Shull’s testimony, itself,
establishes a standard of care which he violated. Dr. Shull
testified that he had a duty to inform plaintiff of any risk of pro-
ceeding with a closed, as opposed to open, reduction of the frac-
ture, but that he never informed plaintiff of the risk of the treat-
ment; Dr. Shull also testified that he had a duty to advise his pa-
tients of the possibility of an adverse result, but failed to so in-
form plaintiff.

In her brief, plaintiff has excerpted certain portions of Dr.
Shull’s testimony which we include herein:

There were some important changes from May 16, to June 2.
As I recall, there was an increase in the angulation at that
time, I think the apposition was pretty well the same. I did
not tell the patient that these changes had progressed. I
didn’t tell her anything about any changes. . . . With regard
to how much deformity she had on June 2, she had some
angulation at that point and approximately about 20% ap-
position at that time. I did not tell her that only 20% of the
bones in the radius of her arm were touching and meeting
each other.

. . . I concluded on July 1, that she only had 10% apposi-
tion remaining. . . . No sir, I didn’t tell her that she had a
deformity whereby 90% of the bones weren't even in align-
ment or touching each other . . . I did conclude on July 1,
after reviewing the films that the alignment of the radius
was of grave concern to me. No sir, I didn’t tell her that. I
didn’t want to upset her.

. . . The alignment was of great concern on the 1st of
July. On August 1, there had been no change, it was still of

2. Dr. Shull testified that, after August 2, he and Dr. Hancock “decided that
the [plaintiff] should probably be referred to an orthopedist,” but that they “made
no active efforts . . . to communicate that to her.”
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concern. It was approximately of the same concern as it was
on July 1. I did not tell the patient on August 1 that she had
a serious deformity of the arm. She had a deformity of the
arm.

I did not tell the patient she would have loss of strength
in the wrist. I felt that she would, yes sir.

... I knew that I had the duty to refer her to a specialist
more qualified than me if and when I feit that I could no
longer adequately treat her for her injuries.

We have detailed the testimony of Dr. Lockert and Dr. Shull
because the question of negligence is close, especially considering
the testimony of Dr. Anderson and the following testimony of Dr.
Lockert:

Yes, a closed reduction of a fracture of the distal third of the
radius is an acceptable reduction procedure. Open reductions
are also an acceptable procedure. Both procedures sometimes
result in complications which in turn result in either a non-
union or a malunion of the bones. These occur with or
without any fault or negligence on the part of the treating
physician.

Dr. Shull’s testimony coupled with Dr. Lockert’s response (albeit
a limited response} to the hypothetical question posed, when
weighed on the scales used on motions for directed verdict tip the
balance in plaintiff’s favor. It is to be remembered that a jury can
believe all, part, or none of what an expert says. Dr. Shull
testified that the normal healing period for a fracture of the type
sustained by plaintiff is approximately ten to twelve weeks; that
twelve weeks after plaintiff's injury he was fully aware that plain-
tiff’s injury had not healed properly; and that by 1 July 1977 he
was greatly concerned about the increase in angulation and ap-
position at the fracture site. Plaintiff testified that Dr. Shull told
her on 1 August 1977 that her arm had healed, and that she could
return to work, chop wood and do construction work. Dr. Lockert
testified that if Dr. Shull made these statements to plaintiff, Dr.
Shull's treatment was not in accordance with the accepted stand-
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ard of care in the community. Taking this evidence in the light
most favorable to the plaintiff, and considering the fact that Dr.
Shull made no effort to refer plaintiff to a specialist, we are com-
pelled to uphold the trial court’s decision to deny defendants’ mo-
tion for a directed verdict on the negligence issue. On the
evidence presented, a jury could find that the negligence of de-
fendant was the proximate cause of injury to the plaintiff. We
therefore reject defendant’s cross-assignment of error.

B. Contributory Negligence

[2] On the basis of defendant’s argument at trial that plaintiff
failed to return to see Dr. Shull as ordered after 1 August 1977
and that plaintiff failed to consult an orthopedic specialist until 14
October 1977, the trial court submitted an issue of plaintiff's con-
tributory negligence to the jury. In so doing, the trial court erred.
We find no evidence in the record to establish a causal connection
between plaintiff's actions and the injuries of which she com-
plains.

Remembering that the burden is on the defendant—the mov-
ant on this particular issue—to show that plaintiff's injuries were
proximately caused by her own negligence, we look first at plain-
tiff’s allegations and then at the proof offered at trial. In her com-
plaint, plaintiff specifically alleged that Dr. Shull negligently
treated her between 17 April 1977 and 2 August 1977. And while
plaintiff sought damages for pain, suffering and additional medical
expenses incurred as a result of the 17 November 1977 open
reduction surgery, the damages sought were based on Dr. Shull's
alleged negligence occurring prior to 2 August 1977. Medical
testimony at trial leads to a singular conclusion: In the course of
Dr. Shull's treatment of plaintiff, there was a progressive slip-
page and an increase in displacement of the fracture; by 1 July
1977, according to the radiologist, the displacement was probably
100%, and the ends of the fracture were not touching at the site
of the fracture.?

3. The radiologist testified:

As to the degree of displacement illustrated by plaintiff’s Exhibit No. 23,
well, it’s somewhat more than it was before. I think, probably, it's 100%. I
think there’s some overriding there. There is no apposition, I don't think
there’s any apposition between the actual fracture ends. I mean that the ends
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Significantly, plaintiff kept all scheduled appointments with
Dr. Shull between 18 April 1977 and 1 August 1977. Plaintiff’s
failure to return to Dr. Shull’s office after 2 August 1977 and her
failure to contact Dr. Anderson prior to 14 October 1977 did not
proximately cause or contribute to the injuries she received prior
to 1 August 1977. There is no evidence that the degree of deform-
ity to her arm as established by x-rays on 1 August 1977, would
have been decreased or lessened by anything she did prior to or
after 2 August 1977.

Based on the foregoing reasons, the trial court erred in sub-
mitting the contributory negligence issue to the jury. Consequent-
ly, the Judgment is vacated and the case is remanded to the
superior court for a new trial.

New trial.

Judge HEDRICK and Judge HILL concur.

EDWARD E. HORNE, ADMINISTRATOR OF THE ESTATE OF DouGLAS EDWARD HORNE,
PLAaINTIFF APPELLEE v. MARTHA BAREFOOT TRIVETTE anp DEAN
DEWITT TRIVETTE, DEFENDANT APPELLANTS

No. 81215C1023
(Filed 6 July 1982)

1. Automobiles and Other Vehicles §§ 56.2, 80— turning at crossover —stopping
partially in lane of travel —negligence and contributory negligence
Plaintiff's evidence was sufficient for the jury on the issue of defendant’s
negligence and did not disclose contributory negligence by plaintiff’s intestate
as a matter of law where it tended to show that defendant slowed down and
started to turn left into a median erossover which separated the northbound
and southbound lanes of a four-lane highway, that she failed to complete the
turn and stopped short, leaving from five to eight feet of the rear of her car in
the left-hand lane of travel, and that plaintiff's intestate was killed when his
loaded gravel truck struck the rear of defendant’s car.

of the fracture are not touching. Now the bones are touching but in a different
position than where the actual fracture site is. It could go ahead and heal in
that position.
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2. Automobiles and Other Vehicles § 90.7— instructions on sudden emergency

The evidence was sufficient to justify the trial court’s instructions on sud-
den emergency in an action to recover for the death of plaintiff's intestate who
was killed when his loaded gravel truck struck the rear of an automobile
operated by defendant which had stopped partially in the intestate's lane of
travel at a crossover between the northbound and southbound lanes of a four-
lane highway.

3. Evidence § 42— shorthand statement of fact
Testimony by a witness that “the truck swerved to the right as much as
he possibly could” did not invade the province of the jury but was admissible
as a shorthand statement of fact.

4, Rules of Civil Procedure § 59— failure of investigating officer to disclose
eyewitness —no denial of fair trial
The trial court did not err in the denial of defendants’ G.S. 1A-1, Rule
59(a)(1) motion for a new trial on the ground that they had been prevented
from having a fair trial because the investigating officer failed to disclose the
name of an eyewitness to the collision in question until the trial had started
and because several witnesses who could have corroborated the eyewitness’s
account of the collision were not discovered until after trial since the eye-
witness did testify in defendants’ behalf, and it appeared that reasonable in-
vestigation efforts after the accident and after disclosure of the existence of
the eyewitness would have produced the other individuals who could have
substantiated the eyewitness’s version of the accident.

APPEAL by defendants from DeRamus, Judge. Judgment
entered 31 March 1981 in Superior Court, FORSYTH County. Heard
in the Court of Appeals 5 May 1982.

This is an appeal from the judgment after a jury verdict of
$150,000 for plaintiff in a wrongful death action. Plaintiff's in-
testate, hereafter referred to as Horne, was killed when his load-
ed gravel truck struck the rear of an automobile operated by
defendant Martha Trivette stopped partially in a lane of traffic at
a crossover on Interstate 85 near Lexington, North Carolina.

Defendants denied negligence, alleged contributory negli-
gence and counterclaimed for personal injuries and property dam-
age.

PLAINTIFF'S EVIDENCE

The accident occurred at about 11:00 a.m. on 21 September
1978 on I-85 outside Lexington. The weather was clear and the
road was dry. The accident took place at a crossover between
the two northbound and two southbound lanes. Defendants’ car
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turned left into the crossover, with the rear of the car remaining
several feet in the left-hand southbound lane. Horne was following
defendants’ car in the inside lane and after it turned, Horne ap-
plied the brakes and swerved to the right. There was traffic to
his right in the outside southbound lane. The truck went out of
control after striking the rear of defendants’ car, crashed through
a concrete railing on an overpass and landed cab first on the
street below. The driver of a car which was between defendants’
car and the truck saw the truck rapidly approaching behind him
and steered his car into the grassy median to avoid being caught
between the two vehicles. The crossover within the median was
23 feet long and defendants’ car was 18 to 20 feet long. The
witness Jim Russell testified that he was driving a gravel truck
in front of Horne; that he swerved suddenly to avoid colliding
with the Trivette car; that he observed the collision, stopped, and
walked back to the scene, but that when he realized his friend
Horne was dead, he left in a state of shock and did not report
that he witnessed the collision.

DEFENDANTS' EVIDENCE

The owner of a nearby service station testified that the truck
driver blew his horn before hitting the car and that the car in the
crossover had its left turn signal on. The defendant operator and
her three passengers testified that the car pulled into the
crossover as far as possible without being in danger of being hit
by cars in the northbound lane. Defendant had been waiting for
the northbound traffic to clear when Horne struck her. No one in
the car was seriously injured.

Whiting, Horton and Hendrick by T. Paul Hendrick and
Hamilton C. Horton, Jr., for plaintiff appellee.

Bell, Davis & Pitt by William Kearns Davis for defendant ap-
pellants.

CLARK, Judge.

[1] Defendants argue that the court erred in denying their mo-
tions for directed verdict and judgment notwithstanding the ver-
dict on the issues of defendant Martha Trivette's negligence and
Horne's contributory negligence. They contend that the evidence
did not show any actionable negligence by defendant which prox-
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imately caused Horne's death, and that Horne's failure to keep a
proper lookout caused the accident. The question presented by a
defendant’s motion for a directed verdict is whether the evidence,
taken in the light most favorable to plaintiff, is sufficient for sub-
mission to the jury. Hunt v. Montgomery Ward and Co., 49 N.C.
App. 642, 272 S.E. 2d 357 (1980). Plaintiff's evidence tended to
show that defendant slowed down, started to turn left into a me-
dian crossover which separated the four-lane highway but failed
to complete the turn. She stopped short, leaving between five to
eight feet of the rear of her car in the left-hand lane of travel. A
person who drives a motor vehicle upon this State’s highways
must exercise reasonable care to ascertain that he can turn safely
from a straight course of travel. G.S. 20-154; Grimm v. Watson,
233 N.C. 65, 62 S.E. 2d 538 (1950). The drivers of vehicles follow-
ing defendant had the right to expect her to complete her turn
and not stop short, blocking the flow of traffic in the left-hand
lane. The evidence tends to show negligence on her part. Whether
her negligence proximately caused Horne’s death is a question for
the jury. Ervin v. Mills Co., 233 N.C. 415, 64 S.E. 2d 431 (1951).
We find the evidence was sufficient to warrant submission of the
issue of defendant’s negligence to the jury and to overcome the
motion for directed verdict.

Likewise, we find the court properly denied defendants’ mo-
tion for a directed verdict on the contributory negligence issue. A
directed verdict on the ground of contributory negligence will not
be entered unless the evidence, taken in the light most favorable
to plaintiff, so clearly establishes contributory negligence that no
other reasonable inference or conclusion could be reached. Clary
v. Board of Education, 286 N.C. 525, 212 S.E. 2d 160 (1975). The
fact that the collision occurred is some evidence that Horne failed
to keep a proper lookout, but it does not compel this conclusion.
Shay v. Nixon, 45 N.C. App. 108, 262 S.E. 2d 294 (1980). We
believe that reasonable men could form differing opinions on this
issue based upon the evidence and particularly in light of the sud-
den emergency doctrine. This issue, as well as the preceding one,
was to be resolved by the jury, and defendants’ motions were
properly denied.

[2] Defendants next argue that the doctrine of sudden emergen-
cy was inapplicable to this situation and that an instruction
should not have been given on it. The doctrine applies in situa-
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tions where defendant’s negligence creates a sudden emergency
and plaintiff's acts have not brought about or contributed to the
emergency. Plaintiff is held to the standard of care of acting as a
reasonably prudent man would under similar circumstances, not
to a standard of selecting the wisest course of conduct when faced
with the sudden emergency. Barney v. Highway Comm., 282 N.C.
278, 192 S.E. 2d 273 (1972); Rodgers v. Thompson, 256 N.C. 265,
123 S.E. 2d 785 (1962). There is evidence tending to show that
Horne was confronted with a sudden emergency. It was for the
jury to determine whether Horne contributed to the creation of
the emergency and whether he acted as a reasonably prudent
man would have acted when confronted with the obstruction
caused by defendants’ car. The trial court correctly instructed on
the doctrine.

[3] Defendants assign as error the admission of testimony of
Isaacs, an eyewitness, that “[t]he truck swerved to the right as
much as he possibly could.” They argue that this statement invad-
ed the province of the jury and was objectionable because it was
an opinion and conclusion of the witness. We believe that the
statement was admissible as a “shorthand statement of the fact”
since the witness Isaacs was testifying concerning the results of
his observation of the events leading up to the accident. State v.
Bush, 289 N.C. 159, 221 S.E. 2d 333, death sentence vacated, 429
U.S. 809, 50 L.Ed. 2d 69, 97 S.Ct. 46 (1976); 1 Stansbury’s N.C.
Evidence § 125 (Brandis rev. 1973). His observation concerned an
action that Horne took to avoid the collision and was not a conclu-
sion on the ultimate issue of Horne's contributory negligence.
Isaacs expanded on this statement by also testifying that there
was traffic in the right-hand lane, that defendants’ car obstructed
the left-hand lane, that he himself swerved to avoid an accident,
and that he had a clear view of Horne’s truck at the time of the
accident. We overrule this assignment of error.

Nor do we find error in the trial court’s summary of the
evidence. The trial judge used the same format in summarizing
both plaintiff and defendants’ evidence and taken in context, the
court did not err in characterizing the evidence “as tending to
show” certain facts. This language does not express the court’s
opinion of the evidence. Thompson v. Davis, 223 N.C. 792, 28 S.E.
2d 556 (1944). We overrule this assignment of error.
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[4] Defendants’ final argument is that the court erred in denying
their motion for new trial. They seek a new trial on the basis of
G.S. 1A-1, Rule 59(a)(1)} which provides that a new trial may be
granted for “[a]ny irregularity by which any party was prevented
from having a fair trial.” They submit that they were denied a
fair trial because the investigating officer withheld the name of
the service station operator, Hinson, until the trial had started;
several witnesses who could have corroborated Hinson’s account
of the accident were not discovered until after the trial; Russell
failed to state in his deposition that he had reported the accident
to his employer on that date; and other material conflicts between
Russell's deposition and his trial testimony.

Despite the withholding of Hinson’s name from defense
counsel, Hinson did testify in defendants’ behalf, and it would ap-
pear that reasonable investigation efforts after the accident and
after disclosure of Hinson's existence would have produced the
other individuals who could have substantiated Hinson’s version
of the accident. Every witness except Russell testified that there
was only one dump truck traveling along the highway prior to the
accident. We are not convinced that the testimony of two men
who did not witness the impact but arrived immediately after the
accident at the scene could affect the jury verdict. Evidence
which is merely corroborative or cumulative of evidence offered
at trial or which contradicts evidence of the opposing party is in-
sufficient to warrant granting a new trial. Branch v. Seitz, 262
N.C. 727, 138 S.E. 2d 493 (1964).

The changes in Russell's testimony in the deposition and at
trial affect his credibility, and it was for the jury to determine
whether they believed his inconsistent testimony. Defense counsel
conducted extensive impeachment of the witness by using his
deposition testimony. A motion to set aside the verdict and order
a new trial is addressed to the discretion of the trial judge. His
ruling is not reviewable on appeal, absent a showing of abuse of
discretion. Hamlin v. Austin, 49 N.C. App. 196, 270 S.E. 2d 558
(1980). Judge DeRamus presided over both the trial and at the
hearing on the motion for a new trial. Affidavits were presented
by both parties at the hearing, and the court heard argument of
counsel. Defendants have presented no compelling arguments
showing they are entitled to a new trial. Based upon the record,
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we find no abuse of discretion by the trial judge in refusing de-
fendants’ motion for new trial.

No error.

Chief Judge MORRIS and Judge MARTIN (Harry C.) concur.

STATE OF NORTH CAROLINA v. JERRY ALONZO YOUNG

No. 81185C1296
(Filed 6 July 1982)

1. Criminal Law § 66.16— pre-trial photographic identification —independent
origin of in-court identification
The trial court’s conclusion that a rape victim's in-court identification of
defendant was of independent origin and not tainted by a pre-trial photograph-
ic identification was supported by findings that the victim had an opportunity
to observe her assailant for several minutes under ample lighting and that she
identified defendant at voir dire as that assailant.

2. Criminal Law § 71— observation-of “fresh” paint chips —shorthand statement
of fact
A witness's testimony that paint chips he observed on a car bumper were
“fresh” was competent as a shorthand statement of fact.

3. Criminal Law §§ 50.1, 51— paint chips on fender — qualification of expert—im-
plied ruling
The trial court by implication ruled that a vehicle body repairman was an
expert on inferences to be drawn from fresh paint chips on fenders, and the
repairman was properly permitted to state his opinion that he could tell that
there had just been an accident because there were fresh paint chips on a
dented automobile fender.

4, Criminal Law § 50.2— admissibility of nonexpert opinion testimony

In a prosecution for rape and crime against nature which allegedly oc-
curred after automobiles driven by defendant and by the victim collided, an
officer was properly permitted to testify that the body side molding on defend-
ant's automobile resembled body side molding found at the crime scene,
although the jury had pieces of both before it as exhibits, where the officer
also testified that defendant’'s car was missing a piece of body side molding,
and the officer's opinion was based on observations of defendant’s entire car to
which the jury was not privy.

5. Criminal Law § 80— statement in business record —hearsay

An insurance company document containing a statement by defendant
that his car had been stolen on the day of the alleged crimes was not admissi-
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ble under the business entry exception to the hearsay rule when it was offered
to prove that the car was so stolen.

6. Criminal Law § 102.6— prosecutor’s jury argument—absence of defense
counsel’s argument in record
The district attorney’s jury argument that the absence of resistance by
the prosecutrix to an act of sexual intercourse was not exculpatory of defend-
ant since defendant might have murdered her had she resisted will not be held
improper where the argument of defense counsel was not placed in the record
on appeal so as to enable the appellate court to determine whether the
challenged argument was provoked. Furthermore, such argument was not so
clearly calculated to prejudice the defendant as to exceed the bounds of pro-
priety.

APPEAL by defendant from Wood, Judge. Judgments entered
2 July 1981 in Superior Court, GUILFORD County. Heard in the
Court of Appeals on 25 May 1982,

Defendant was charged in proper bills of indictment with sec-
ond degree rape and crime against nature. Defendant pleaded not
guilty, and was found guilty as charged in both cases. From
judgments imposing consecutive prison terms of no more and no
less than forty years for second degree rape and no more and no
less than ten years for crime against nature, defendant appealed.

Attorney General Rufus L. Edmisten, by Assistant Attorney
General Tiare B. Smiley, for the State.

Boyan and Nix, by Kathleen E. Nix, for defendant appellant.

HEDRICK, Judge.

The first assignment of error argued in defendant’s brief is
“the trial court’s denial of defendant’s Motion to Suppress the
out-of-court photographic identification of the defendant” by the
prosecuting witness. Defendant contends that the out-of-court
identification was the product of an impermissibly suggestive
photographic identification procedure. Since no evidence was
presented at trial that defendant was identified at this pre-trial
photographic identification session, then even if the procedure
was impermissibly suggestive, its only relevance for defendant’s
appeal would be whether it tainted the prosecuting witness’ in-
court identification of defendant. Such a taint is alleged in defend-
ant’s next assignment of error, wherein defendant argues that
“the trial court committed prejudicial error in denying the motion
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to suppress the in-court identification of defendant” by the prose-
cuting witness.

Even if the prosecuting witness participated in an illegal
pretrial identification procedure, that witness’ in-court identifica-
tion of the defendant “is nevertheless admissible if the trial judge
determines from the evidence presented that the in-court iden-
tification is of independent origin, based on the witness’ observa-
tions at the time and scene of the crime, and thus not tainted by
the pretrial identification procedure.” State v. Thompson, 303
N.C. 169, 172, 277 S.E. 2d 431, 434 (1981).

[Wlhen the admissibility of in-court identification testimony is
challenged on the ground it is tainted by an out-of-court iden-
tification made under -constitutionally impermissible cir-
cumstances, the trial judge must make findings as to the
background facts to determine whether the proffered
testimony meets the tests of admissibility; and when the
facts so found are supported by competent evidence, they are
conclusive on the appellate courts.

State v. Allen, 301 N.C. 489, 49697, 272 S.E. 2d 116, 121 (1980).

[11 The trial court in the present case, at the conclusion of a voir
dire hearing, made unchallenged findings of fact which were am-
ply supported by evidence. These conclusive findings were that
immediately prior to the perpetration of the second degree rape
of and crime against nature against the prosecuting witness, she
had an opportunity to observe the perpetrator for several
minutes under ample lighting, and that she identified defendant
at voir dire as that perpetrator. The court then concluded that
her in-court identification of defendant was independent of and in
no way tainted by a previous out-of-court identification procedure.
These conclusive findings of fact support the court’s conclusions
of law, which in turn support the court’s denial of the motion to
suppress the in-court identification. Furthermore, there is nothing
in the record to indicate that the trial judge, as finder of fact at
voir dire, applied anything less than a “clear and convincing
evidence” test in determining whether the in-court identification
was of independent origin, and his factual determination that such
evidence was of clear and convincing weight is not subject to
review on appeal. This assignment of error is overruled.
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Defendant next assigns error to the admission of the
“testimony of Gary Wade Brower as to his opinion that he could
tell there had just been an accident and that paint chips he found
[on the bumper of the prosecutrix’s car] were fresh.” Defendant
contends that this testimony was inadmissible opinion evidence.

[2] With respect to Brower’s testimony that the paint chips
were “fresh,” the following law regarding “shorthand statements
of the fact” is controlling: such a shorthand statement, though it
represents an inference drawn from constituent basic facts, is ad-
missible in certain situations in which it would be impracticable
to describe the basic facts in detail, e.g. because of the limitations
of customary speech, or the relative unimportance of the subject
testified about, or the difficulty in analyzing the thought proc-
esses by which the witness reaches his conclusion, or because the
inference drawn is such a natural and well understood one that it
would be a waste of time for him to elaborate the facts. State .
Bush, 289 N.C. 159, 221 S.E. 2d 333, death sentence vacated, 429
U.S. 809, 97 S.Ct. 46, 50 L.Ed. 2d 69 (1976). The law does not de-
mand a witness to further analyze his conclusion about the
freshness of paint chips on an automobile bumper, and his
testimony that they were ‘“fresh” is an admissible shorthand
statement of the facts.

[8] With respect to Brower’s testimony about the occurrence of
an “accident,” the full content of such testimony should first be
noted; he testified, “that there had just been an [automobile] acci-
dent . . . because . . . [t]here was [sic] paint chips, fresh paint
chips . . . [oln the dent on the front fender” of the prosecutrix’s
automobile. This testimony involves the drawing of an inference
by Brower of the occurrence of an accident from the existence of
fresh paint chips on a dented automobile fender. Brower, if he
were a mere layman, would be no more qualified than the jury to
draw such an inference from the circumstances presented; prior
to making such an inference, however, Brower testified, “I'm a
body man for Hilliard Motor Company —1I fix cars, body repair.”
Given his vocation as a body repair man, the trial court could
have found that Brower would be better qualified than the jury to
draw inferences from the facts of the fresh paint chips on the
dent of the automobile’s fender. “{Wlhere the witness is better
qualified than the jury to draw appropriate inferences from the
facts,” the opinion of that witness is admissible as expert
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testimony. State v. Griffin, 288 N.C. 437, 442, 219 S.E. 2d 48, 52-53
(1975), death sentence vacated, 428 U.S. 904, 49 L.Ed. 2d 1210, 96
S.Ct. 3210 (1976). The determination that a witness possesses the
requisite skill to testify as an expert is chiefly a question of fact
ordinarily within the exclusive province of the trial judge, and
“‘will not be reversed on appeal unless there is no evidence to
support it.’” State v. King, 287 N.C. 645, 658, 215 S.E. 2d 540,
548-49 (1975), death sentence vacated, 428 U.S. 903, 49 L.Ed. 2d
1209, 96 S.Ct. 3208 (1976). It will be assumed that the trial judge
in the present case made an implicit finding that Brower was an
expert on inferences to be drawn from fresh paint chips on
fenders, see Lawrence v. Reliance Insurance Co., 32 N.C. App.
414, 232 S.E. 2d 462 (1977), and such a finding is here sufficiently
supported by evidence to avoid reversal on appeal. This assign-
ment of error is overruled.

[4] Defendant also assigns error to the court’s admission of
testimony by Detective Grady Bryant that the body side molding
on defendant’s automobile resembled body side molding found at
the scene of the alleged crimes. Defendant contends that Bryant
was in no better position than the jury to draw inferences about
any similarity between the side molding on defendant’s car and
the side molding found at the scene of the alleged crime, since the
jury had pieces of each before it as exhibits and could make its
own determination. We disagree. The record indicates that the in-
ference to which Bryant testified was based on observations to
which the jury was not privy, to wit, an observation of the body
side molding found at the scene of the alleged crime, and an
observation of defendant’s entire car, which he testified was miss-
ing a piece of body side molding. The jury, on the other hand, had
before it only two pieces of molding, and was not able to observe
either of their relationships to an automobile, or to the gap in
molding on defendant’s automobile. The inference to which
Bryant testified was therefore not one which the jury could also
draw, since Bryant’s inference was based on data which was dif-
ferent from and more complete than what was before the jury.
Furthermore, at the time of Bryant’s testimony, the exhibit of the
body side molding from defendant’s car had not even been in-
troduced into evidence, and, hence, the jury was in no position to
compare the likenesses of the two moldings to one another,
whereas Bryant was. This assignment of error has no merit.
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[5] Defendant next assigns as error the court’s exclusion of an
insurance company document containing a statement by defend-
ant to the effect that his car had been stolen on the day of the
alleged crimes. Defendant argues that the excluded evidence
were records made in the ordinary course of business and were

therefore admissible.

The admissibility of entries made in the regular course of
business derives from circumstances which furnish a guaranty of
the trustworthiness of such entries, notwithstanding the fact that
the person making the entry is unavailable for cross-examination;
the guaranty of trustworthiness derives from the desire of the
person making the entry to provide accurate information to the
business for which the records are intended. Hence, a business en-
try that defendant’s car was stolen on the night of the alleged
crime would be admissible to show that the car was so stolen; a
business entry, however, that defendant said his car was stolen
on the night of the alleged crime would contain a guaranty of
trustworthiness of only the fact that that was what defendant
said; that the person making the entry desires to record truthful-
ly what defendant reports in no way means that what defendant
reported was true. The business entry exception to the hearsay
rule therefore does not mandate the admission of a business
record that defendant said his car was stolen on the night of the
alleged crime, when, as here, such record is offered to prove that
the car was so stolen. Defendant’s statement that his car was
stolen, unlike the insurance company employee’s record of his
statement, is not necessarily imbued with an intent to provide
reliable information to the insurance company. Rather,
defendant’s statement, contained in the proffered records, was an
extrajudicial assertion offered to prove the truth of the matter
asserted therein, and was therefore properly excluded as hearsay.
This assignment of error is overruled.

{6] By his next assignment of error, defendant argues that the
prosecutor’s closing argument to the jury was improperly inflam-
matory. When, however, the district attorney’s argument to the
jury is challenged as improper, the argument of defense counsel
should be placed in the record on appeal to enable appellate
courts to determine whether the challenged argument has been
provoked; if a portion of the argument of either counsel is omitted
from the record on appeal, the arguments must be presumed
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proper. State v. Quilliams, 55 N.C. App. 349, 285 S.E. 2d 617
(1982). “Ordinarily the exercise of the trial judge’s discretion in
controlling jury arguments will not be reviewed unless the im-
propriety of counsel’s remarks is extreme and clearly calculated
to prejudice the defendant in the eyes of the jury.” State v.
Quilliams, supra at 352, 285 S.E. 2d at 620. In the present case,
the record on appeal contains no portion of defendant’s argument
to the jury, and only a brief excerpt of the district attorney’s in
which he intimated that the absence of resistance by the prosecu-
trix to the act of sexual intercourse was not exculpatory of de-
fendant, since had the prosecutrix resisted the defendant might
have murdered her. Given only an isolated portion of the jury
argument, we must presume that counsel’s argument was proper
since we cannot tell if it was provoked; further, the excerpt which
has been presented to us in the record is not so clearly calculated
to prejudice the defendant as to exceed the bounds of propriety.
This assignment of error has no merit.

Defendant’s last two assignments of error relate to the
court’s instructions to the jury. We have carefully considered the
exceptions upon which these assignments of error are based and
find that the court’s instructions, when considered contextually as
a whole, were not improper.

We hold defendant had a fair trial free of prejudicial error.
No error.

Judges ARNOLD and WELLS concur.

STATE OF NORTH CAROLINA v. CHARLES EDWARD CAUDLE, SR.

No. 81185C1247
(Filed 6 July 1982)

1. Homicide § 21.8— second degree murder —sufficiency of evidence —defendant’s
assertion of self-defense

In a prosecution for second degree murder where the state introduced

into evidence statements by defendant tending to show that he had gotten a

rifle out of the trunk of his car and shot the deceased in self-defense but also

introduced evidence which contradicted defendant’s statement that he shot the
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deceased in self-defense, the trial court did not err in denying his motion to
dismiss at the end of all the evidence.

. Homicide § 19.1— evidence of specific acts of violence by deceased —no error
in exclusion where unknown to defendant

Defendant failed to show error in the exclusion of testimony by one of his
witnesses that the witness had once had to shoot the deceased to keep from
being cut by him where there was no evidence that defendant knew of the inei-
dent between the witness and the deceased and where the defendant himself
testified that he had heard the deceased had been shot in a previous incident
and presented evidence of the reputation of the deceased as being a violent
and dangerous man.

. Criminal Law § 85.2— character evidence about defendant —not necessary to
limit question to particular community

In a prosecution for second degree murder where two State’s witnesses
were asked whether they knew defendant’s character and reputation in the
community, it was not necessary to limit the question to a particular communi-
ty since character evidence may be received from one knowledgeable with any
community in which defendant has a well-known or established reputation so
long as the testifying witness had sufficient contact with the defendant, and
both witnesses met the requirements.

. Criminal Law § 85.2— testimony concerning specific acts and threats by de-
fendant —admission not error

The trial court did not err in admitting the statements of a witness show-
ing specific threats and actions by defendant against her and her family where
objections to the testimony concerning defendant’s alleged actions against her
granddaughter were sustained, and where the remaining testimony concerning
other threats by defendant against the witness, her son and her mother were
volunteered without prompting and were admissible under the rule that a
qualified character witness may, on his own volition, state in what respect the
character of the person about whom he is testifying is bad.

. Homicide § 26— instructions —intoxication —no bearing on guilt or innocence of
second degree murder or voluntary manslaughter

In a prosecution for second degree murder the trial court properly in-
structed the jury, upon inquiry by them as to whether malice is possible in a
person “under the strong influence of alcohol,” that voluntary intoxication is
generally not a legal excuse for crime and that defendant’s intoxication, if any,
would have no bearing on their determination of his guilt or innocence of sec-
ond degree murder or voluntary manslaughter.

. Criminal Law § 126.3— judge taking verdict sheet from jury at door of jury
room

G.S. 15A-1237(b), requiring that a verdict be returned by the jury in open
court, was not violated when the trial judge took the verdict sheet from the
jury at the door of the jury room after being informed that they had reached a
verdict and then read the verdict in open court.



N.C.App.] COURT OF APPEALS 91

State v. Caudle

APPEAL by defendant from Rousseau, Judge. Judgment
entered 17 June 1981 in Superior Court, GUILFORD County. Heard
in the Court of Appeals 4 May 1982,

Defendant was indicted for the first degree murder of James
Douglas Wilkins. He was placed on trial for murder in the second
degree and convicted. From a judgment of 40 years imprison-
ment, defendant appeals.

Attorney General Edmisten, by Assistant Attorney General
Robert L. Hillman, for State.

Robert S. Cahoon, for defendant appellant.

VAUGHN, Judge.

[1] Defendant first assigns error to the denial of his motions to
dismiss at the close of State’'s and all the evidence. Defendant
presented evidence at trial following denial of his initial motion to
dismiss and thereby waived the right to challenge that denial.
G.S. 15-173; State v. Hough, 299 N.C. 245, 262 S.E. 2d 268 (1980).
Defendant’s motion to dismiss made at the close of all the
evidence is before this Court for review, and we conclude that
denial of that motion was proper.

Defendant contends that the motion should have been al-
lowed because State introduced uncontradicted exculpatory
evidence by which it was bound. Defendant relies upon State v.
Tolbert, 240 N.C. 445, 82 S.E. 2d 201 (1954), where the State in-
troduced declarations by the defendant which presented a com-
plete defense while its evidence contra raised only a possibility of
guilt. It was held that under such circumstances, the defendant
was entitled to acquittal upon his demurrer to the evidence. It
was also noted, however, that the State, upon offering evidence of
exculpatory declarations of a defendant, is not precluded from
showing that the true facts differ from those related by the de-
fendant and that such conflicting evidence is sufficient to over-
come a motion to dismiss.

In the present case State did introduce into evidence
statements by defendant made at the time of his arrest and short-
ly thereafter tending to show that he had gotten a rifle out of the
trunk of his car and shot the deceased in self-defense after the
deceased had hit him in the mouth and threatened to kill him
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with a handgun which defendant had inside his car. In addition to
this evidence, however, State presented evidence tending to show
that the police were called to the scene of the shooting at approx-
imately midnight on 4 May 1980 by several people who had been
awakened by loud noises in the park across the street from their
houses, had observed defendant’s car sitting in the park with one
man standing at the open trunk and another sitting inside the car
and had heard the man at the trunk yell “Get out of the goddamn
car” several times and then heard a gunshot. When police arrived
they found defendant crouched beside the body of the deceased
which appeared to have been dragged from the passenger seat of
the car approximately 30 feet towards a creek. The deceased died
of a gunshot wound to the chest. A spent rifle cartridge was
found near the right front fender of the car. A rifle with blood on
it was found behind the passenger seat, and a handgun was found
on the floorboard of the driver’s side of the car. Defendant had
threatened to kill someone with the handgun earlier in the eve-
ning and had bragged about having a rifle in the trunk of the car.
After his arrest, defendant made the statement, “That’s what he
gets for what he did to my mother.” This evidence sufficiently
contradicts defendant’s statement that he shot the deceased in
self-defense to merit denial of the motion to dismiss.

[2] Defendant next assigns error to the exclusion of testimony
by one of his witnesses that the witness had once had to shoot
the deceased to keep from being cut by him. We agree with
defendant that evidence of the character of the deceased as a
violent and dangerous fighting man is admissible in a prosecution
for homicide where self-defense is claimed. However, evidence of
specific acts of violence by the deceased is admissible only when
those acts occurred in the presence of the defendant or were
known to the defendant prior to the homicide. State v. Barbour,
295 N.C. 66, 243 S.E. 2d 380 (1978). There is no evidence in the
record that defendant knew of the incident between the witness
and the deceased. Even assuming that the evidence should not
have been excluded, the record reveals no prejudice to defendant
since he testified himself that he had heard that the deceased had
been shot in a previous incident and presented evidence of the
reputation of the deceased as being a violent and dangerous man.
See State v. Cole, 31 N.C. App. 673, 230 S.E. 2d 588 (1976).
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In assignments of error three and four defendant alleges er-
ror in the trial court’s admission into evidence of the testimony of
two witnesses regarding defendant’s character and reputation in
the community. State called these witnesses to rebut evidence of
his good character presented by defendant. Both witnesses
testified that defendant’s character and reputation in the com-
munity was bad, and one of the witnesses elaborated upon her
answer by stating that defendant had threatened to kill her son
and her mother, had told her that if she testified against him she
would never see her granddaughter again and had recently taken
her granddaughter away overnight without telling anyone where
he was. Defendant argues that admission of the testimony as to
his character and reputation in an unspecified community was er-
ror, and that the testimony regarding specific threats and violent
acts by him was inadmissible hearsay. We disagree with both
arguments.

[3] The procedure for offering evidence on a person’s character
is well established.

The rule is, that when an impeaching or sustaining
character witness is called, he should first be asked whether
he knows the general reputation and character of the witness
or party about which he proposes to testify. This is a
preliminary qualifying question which should be answered
yes or no. If the witness answer it in the negative, he should
be stood aside without further examination. If he reply in the
affirmative, thus qualifying himself to speak on the subject of
general reputation and character, counsel may then ask him
to state what it is. This he may do categorically, e., simply
saying that it is good or bad, without more, or he may, of his
own volition, but without suggestion from counsel offering
the witness, amplify or qualify his testimony, by adding that
it is good for certain virtues or bad for certain vices.

State v. Abernathy, 295 N.C. 147, 166-67, 244 S.E. 2d 373, 385-86
(1978), quoting State v. Hicks, 200 N.C. 539, 157 S.E. 851 (1931). In
the present case both witnesses were asked the required
“preliminary qualifying question,” that is, whether they knew
defendant’s character and reputation in the community. It was
not necessary to limit the question to a particular community
since character evidence may be received from one knowledge-
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able with “any community or society in which the person has a
well-known or established reputation” so long as the testifying
witness has had “sufficient contact with that community or socie-
ty to qualify him as knowing the general reputation of the person
sought to be attacked or supported.” State v. McEachern, 283
N.C. 57, 67, 194 S.E. 2d 787, 793-94 (1973). Here, both witnesses,
after testifying that they had known defendant for approximately
two years and were related to him by marriage, answered the
qualifying question in the affirmative. We hold this foundation to
be a sufficient, though minimal, compliance with the requirements
for admission of character evidence. Cf, State v. Orr, 48 N.C.
App. 728, 269 S.E. 2d 727 (1980) (character witness had obviously
insufficient contact with any community in which the prosecuting
witness might have been known to testify with respect to her
general reputation and character). Further, defendant did not at-
tempt to elicit any disqualifying facts by cross-examination or
voir dire and did not move to strike the witnesses’ testimony as
to his general reputation and character.

[4] With regard to admission of the statements showing specific
threats and actions by defendant against one of the witnesses and
her family, we find no reversible error. The trial court sustained
defendant’s objections to the testimony concerning his alleged ac-
tions against the granddaughter, and defendant did not move to
strike that testimony. The remaining testimony concerned alleged
threats by defendant against the witness, her son and her mother.
The statements were volunteered by the witness without prompt-
ing by State and were admissible under the rule that a qualified
character witness may, on his own volition, state in what respect
the character of the person about whom he is testifying is bad.
State v. King, 301 N.C. 186, 270 S.E. 2d 98 (1980). These
assignments of error are overruled.

[5] In the next assignment of error which defendant brings for-
ward on appeal, he contends that the trial court erred in instruct-
ing the jury, upon inquiry by them as to whether malice is
possible in a person “under the strong influence of alcohol,” that
voluntary intoxication is generally not a legal excuse for crime
and that defendant’s intoxication, if any, could have no bearing on
their determination of his guilt or innocence of second degree
murder or voluntary manslaughter. We find no error. The trial
court correctly summarized the law as it exists in this State.
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State v. King, 49 N.C. App. 499, 272 S.E. 2d 26 (1980), discr. rev.
denied, 302 N.C. 220, 276 S.E. 2d 917 (1981). Moreover, in his own
testimony defendant denied being drunk at the time of the
shooting.

[6] Defendant next contends that G.S. 15A-1237(b), requiring
that a verdict be returned by the jury in open court, was violated
when the trial judge took the verdict sheet from the jury at the
door of the jury room after being informed that they had reached
a verdict. The judge then read the verdict in open court. We fail
to perceive any violation of the statute or prejudice to defendant
in this procedure. This assignment of error is overruled.

Defendant’s final assignment of error is a formal one, assert-
ing error in the denial of his motion to set aside the verdict and
in entry of judgment against defendant for the reasons set forth
in the preceding assignments of error. For the reasons previously
stated, we find no error.

No error.

Judges MARTIN (Robert M.) and ARNOLD concur.

STATE OF NORTH CAROLINA v. MONROE GORDON PILAND

No. 811SC1117
(Filed 6 July 1982}

1. Constitutional Law § 66— attorney’s ability to waive defendant’s right to be
present at suppression hearing
In a prosecution for manufacture of marijuana and felonious possession of
marijuana, defendant’s counsel had the power to waive the defendant’s
presence at a suppression hearing where defendant failed to demonstrate any
prejudice to him by his absence, and where the evidence elicited was not
disputed and there was no showing that it would have been different had the
defendant been present.

2. Searches and Seizures § 33 — marijuana seen from neighbor’s property —lawful
search and seizure
In a prosecution for manufacture of marijuana and felonious possession of
marijuana where officers had been invited by defendant’'s neighbor to enter
the neighbor’s property and view defendant’s property which they did and saw
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marijuana, even assuming the defendant had a reasonable expectation of
privacy in the place at which he planted the marijuana, it was in plain view of
the officers at a place they had a lawful right to be and a reasonable expecta-
tion of privacy did not affect the officers’ right to seize the marijuana without
a search warrant under the circumstances.

3. Narcotics § 4.5 — instructions —failure to submit defense of necessity —proper

In a prosecution for the manufacture of marijuana and felonious posses-
sion of marijuana where the defendant was a medical doctor who contended he
grew the marijuana for the benefit of his patient, the trial court properly
failed to submit to the jury the defense of necessity.

4. Narcotics § 4.5— instructions —preparation and compounding controlled
substance —no application
In a prosecution for the manufacture of marijuana and felonious posses-
sion of marijuana, G.S. 90-87(15), concerning the preparation or compounding of
a controlled substance, had no application to defendant’s case where defendant
was doing more than preparing or compounding the marijuana since he was
growing it.
5. Narcotics § 4.5— instructions —lapse linguae —confusion in definition of in-
tent —no prejudice to defendant
In a prosecution for the manufacture of marijuana and felonious posses-
sion of marijuana, the defendant was not prejudiced and the jury was not mis-
led by a lapse linguae in the charge on constructive possession and by an
initially confusing charge on intent which was subsequently corrected.

6. Narcotics § 1.2— professional dispensation of drugs—statute not unconstitu-
tionally vague

G.S. 90-101(g) and (h) which allow a physician to possess a narcotic in phar-

maceutical form could not lead a physician of common intelligence to believe

he could grow marijuana and possess it in its raw form and are not unconstitu-

tionally vague.

ON writ of certiorari to review judgment entered by Cor-
nelius, Judge. Judgment entered 28 February 1981 in Superior
Court, DARE County. Heard in the Court of Appeals 11 March
1982.

The defendant, a medical doctor, was tried for the manufac-
ture of marijuana and felonious possession of marijuana. Prior to
the trial of the case, a hearing was held to suppress evidence of
marijuana which was found on the defendant’s premises and the
statement of the defendant at the time of his arrest. The defend-
ant was not present while a part of the motion to suppress was
heard. The district attorney stated that he would not insist that
the counsel for the defendant go forward with the hearing in the
absence of his client. The defendant’s attorney stated he was anx-
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ious to have the case heard that day and the court heard four
witnesses before the defendant arrived in court. Mr. Albert L.
Austin, a deputy sheriff of Dare County, testified at the suppres-
sion hearing that Mr. Herman Gaskins of Hatteras, North
Carolina, told him there might be marijuana growing on his prop-
erty or on the adjoining property. Mr. Austin went to Mr.
Gaskins’ house and walked into the yard behind the house. He
was able to observe through a myrtle hedge along Mr. Gaskins’
property line what he recognized as marijuana growing on the ad-
joining property, which property belonged to the defendant. Mr.
Austin notified Deputy Sheriff Carroll Midgett. Mr. Midgett and
an agent with the State Bureau of Investigation went to Mr.
Gaskins’ house. They received permission from Mr. Gaskins to go
into his backyard, which they did, and at that time were able to
observe the marijuana through the myrtle hedge. They heard a
voice and went through the hedge. At that time the defendant ap-
proached them. He told them the marijuana was his and he had
been growing it to administer to his patients. The defendant said
the only way he could be sure that the marijuana he used for
medical purposes had not been treated with any insecticides or
harmful chemicals was to grow it himself. The defendant also told
the officers he had marijuana in his house and gave this to the of-
ficers. The court found facts consistent with this evidence and
overruled the motion to suppress evidence of the marijuana and
the motion to exclude the statement of the defendant.

At the trial, the State offered the evidence it had used at the
voir dire hearing. The defendant testified he was growing the
marijuana to treat Gail Hollis, who was experiencing nausea from
chemotherapy treatments. He did not try to get a license to
dispense it because he felt such an attempt would be futile.
Several doctors and laymen presented evidence that marijuana is
helpful in treating the nausea which accompanies chemotherapy.
Dr. John Laszlo of Duke University Medical Center testified that
he has a permit to dispense marijuana. He also testified as to the
drug’s usefulness and to the difficulty in getting a license to
dispense the drug. Gail Hollis testified she was not Dr. Piland’s
patient and she had not and would not take marijuana.

The defendant was found guilty of both charges. He appeals
from the imposition of an active sentence which was suspended.
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Attorney General Edmisten, by Assistant Attorney General
Joan H. Byers, for the State.

Alexander and McCormick, by David S. Rudolph and Donald
H. Beskind, for defendant appellant.

WEBB, Judge.

[1] The defendant brings forward seven assignments of error.
He first argues that holding part of the suppression hearing
without his presence violated his right of confrontation and effec-
tive assistance of counsel. He contends his attorney could not
waive his right to be present. The State had offered to continue
the suppression hearing, but it was started before the defendant
was present at the request of defendant’s counsel. There can be
no question that his counsel intended to waive the presence of the
defendant at the hearing. We hold that he had the power to do
this. It has been held that a defendant cannot waive his right to
be present at every stage of his trial upon an indictment charging
a capital felony. State v. Moore, 275 N.C. 198, 166 S.E. 2d 652
(1969). Our Supreme Court has not extended this rule to non-
capital cases. It has held that this rule is not extended in a capital
case to require the defendant’s presence at a hearing on a pretrial
motion for discovery. State v. Dawvis, 290 N.C. 511, 227 S.E. 2d 97
(1976). The defendant in this case has not demonstrated any preju-
dice to him by his absence from a part of the hearing. The
evidence elicited was not disputed and there has been no showing
that it would have been different had the defendant been present.
The defendant’s first assignment of error is overruled.

[2] In his second assignment of error the defendant contends the
court should have granted his motion to suppress the marijuana
found on his property and his statements made to the officers at
the time of his arrest. He contends the marijuana was seized and
he was arrested as the result of an unlawful search. We do not
believe there was an unlawful search. The officers had been in-
vited by Mr. Gaskins to enter his property. While in a place at
which they had a right to be, they were able to observe the grow-
ing marijuana in plain view. No search warrant was required to
enter the property of the defendant and seize the contraband. See
State v. Thompson, 296 N.C. 703, 252 S.E. 2d 776 (1979). The
defendant, citing several United States Supreme Court cases and
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cases from other jurisdictions, argues that the marijuana was be-
ing grown at a place in which he had a reasonable expectation of
privacy and for this reason a search warrant was required before
the officers could enter the property. We do not believe the case
turns on this point. Assuming the defendant had a reasonable ex-
pectation of privacy in the place at which he planted the mari-
juana, it was in plain view of the officers at a place they had a
lawful right to be. A reasonable expectation of privacy does not
affect the officers’ right to seize the marijuana without a search
warrant under these circumstances. When the defendant said the
marijuana was his, they had a right to arrest him and the state-
ment he volunteered at that time may be received in evidence.
The defendant’s second assignment of error is overruled.

[3] In his third assignment of error the defendant contends the
court should have submitted to the jury the defense of necessity.
He cites cases from other states and textbook authority for the
proposition that in some cases society may be better served by
violation of the law than adherence to its letter. He argues from
this that the jury should have been allowed to determine whether
the defendant had a right to grow marijuana in violation of the
law in order to furnish it to his patients. We do not consider the
defense of necessity except to say it has no application in this
case. The evidence shows there is at least one doctor in this state
who may prescribe marijuana. The defendant could have referred
to Dr. Laszlo any patient who he felt needed marijuana. We can-
not hold that any doctor in the state who decides he wants to
grow marijuana may do so in disregard of the criminal sanctions
against it and the laws and rules regulating the prescription of
drugs by physicians. The defendant’s third assignment of error is
overruled.

[4] In his fourth assignment of error the defendant contends the
court should have charged the jury on G.S. 90-87(15) which pro-
vides in part:

* ‘Manufacture’ . . . does not include the preparation or com-
pounding of a controlled substance . . . .

a. By a practitioner as an incident to his administering
or dispensing of a controlled substance in the course of
his professional practice.”
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We do not believe G.S. 90-87(15) has any application to this case.
The defendant was doing more than preparing or compounding
the marijuana. He was growing it. He should not have been grow-
ing it as an incident to administering or dispensing it in the
course of his professional practice as he was forbidden by law
from doing so. The defendant’s fourth assignment of error is over-
ruled.

[5] The defendant’s fifth assignment of error is to the charge.
The court charged on constructive possession. He charged the
jury that if they found the marijuana was on premises owned and
controlled by the defendant, this would be a circumstance with
other circumstances from which they could conclude the defend-
ant had the power and intent to control the marijuana. He
charged further they could not make this inference on this cir-
cumstance alone. He then charged as follows: “This inference may
be drawn only from this or any other circumstances that you find
from the evidence beyond a reasonable doubt.” The defendant
contends that by using the word “or” the court charged incon-
sistently. We do not believe this lapse linguae was prejudicial to
the defendant. He admitted throughout the trial that the mari-
juana was his. We believe from reading the entire charge that the
jury was not misled. The defendant’s fifth assignment of error is
overruled.

The defendant next assigns error to the definition of intent
used in the charge. The court apparently became confused when
it started the definition of intent. It said “Intent is defined as—a
person acts intentionally for the purposes of this crime when it is
his intent to knowingly possess marijuana.” The court then cor-
rectly defined intent. We do not believe the jury was confused or
misled by the above quoted sentence. The court also instructed
the jury as follows:

“And intent to normally possess marijuana may be inferred
from the act itself, the nature of the possession, the conduct
of the defendant, and other relevant circumstances.”

The defendant argues that by using the phrase “the nature of the
possession” the court assumed that possession had been proved
and thus commented on the evidence. We do not believe the jury
would conclude from this phrase that the court had assumed that
possession had been proved. If they did it may have been because
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the defendant admitted possession. This assignment of error is
overruled.

[6] In his last assignment of error the defendant contends the
statute was unconstitutionally vague as applied to him. G.S.
90-101 provides in part:

“(g) Practitioners licensed in North Carolina by their
respective licensing boards may possess, dispense or ad-
minister controlled substances to the extent authorized by
law and by their boards.

(h) A physician licensed by the Board of Medical Ex-
aminers pursuant to Article 1 of this Chapter may possess,
dispense or administer tetrahydrocannabinols in duly con-
stituted pharmaceutical form for human administration for
treatment purposes pursuant to regulations adopted by the
North Carolina Drug Commission.”

The defendant argues that the term “tetrahydrocannabinols” rea-
sonably includes marijuana. He argues further that no regulations
had been adopted by the North Carolina Drug Commission. He
concludes these two sections of the statute led him to believe he
could grow and possess marijuana for the use of his patients.
Assuming that tetrahydrocannabinols include marijuana, we do
not believe a statute which allows a physician to possess it in
pharmaceutical form could lead a physician of common in-
telligence to believe he could grow marijuana and possess it in its
raw form. The defendant’s last assignment of error is overruled.

No error.

Judges CLARK and ARNOLD concur.
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STATE OF NORTH CAROLINA v. LEON KEITH GRAY .

No. 81125C1282
(Filed 6 July 1982)

1. Larceny § 7.6— removal of tires from car —sufficient evidence of taking and
asportation
Evidence that defendant removed tires and wheels from cars belonging to
a car dealer at least a fraction of an inch was sufficient evidence of a taking
and asportation to support a conviction of larceny.

2, Larceny § 8— felonious larceny —failure to submit issue of attempted larceny

The trial court in a prosecution for felonious larceny of automobile tires
did not err in refusing to instruct the jury on attempted larceny where all the
evidence tended to show that defendant was guilty of larceny in that he
removed tires from automobiles completely and propped them against the
hubs.

APPEAL by defendant from Clark, Judge. Judgement entered
4 June 1981 in Superior Court, CUMBERLAND County. Heard in
the Court of Appeals 7 May 1982.

Defendant appeals from a judgment of imprisonment entered
upon his conviction of felonious larceny.

Attorney General Edmisten, by Associate Attorney Thomas
J. Ziko, for the State.

Adam Stein, Appellate Defender, by Marc D. Towler, Assist-
ant Appellate Defender, for defendant appellant.

WHICHARD, Judge.

Defendant was indicted for the larceny of four tires.
Evidence for the State, in pertinent part, tended to show the

following:

Kyle Powers, nephew of C. C. Powers, President of Powers-
Swain Chevrolet, Inc., met his uncle at the dealership on 1 March
1981 to discuss a job. When he arrived he saw two men on the lot
beside two cars. One of the men drove out the front of the dealer-
ship, and the other drove out the back. Kyle identified defendant
as the one who drove out the back.

When Kyle's uncle arrived, he told Kyle someone had been
tampering with the cars on the lot. Kyle and his uncle then
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walked over to two Monte Carlos. These cars “were sitting on
bricks, and the two inside tires were gone.” They also noticed an
M-80 Malibu with “the lug nuts . . . gone and three bricks . . .
laying up under the frame of the car.”

Kyle and his uncle went to the garage area of the dealership
to get a lug wrench to put the nuts back on. From there Kyle
observed defendant walk up, get under the Malibu, and pull on
the tires. Kyle's uncle called the Sheriff, and Kyle went out to
talk with defendant. Defendant told him: “I just happened to
notice the lug nuts were off and I was just crawling under there
to see what was wrong.” Defendant then “drove off in a hurry.”

Kyle observed defendant’s license plate number. He gave it
to his uncle, who in turn relayed it to law enforcement officials.

Four tires and wheels had been removed from two Monte
Carlos in the lot, and these cars were sitting on bricks. All the
lug nuts were off the Malibu, and bricks were lying around it. The
Malibu tires “sat on the side of the hub.” The top hole and bolt
had been moved “probably a half inch”; the bottom, three or four
inches. The tire had actually been moved “about an inch or so.”

When C. C. Powers first drove onto the lot, he noticed the
two Monte Carlos parked side by side with the inside tires and
wheels missing. He subsequently noticed the Malibu “with the lug
nuts taken off, scattered over the ground.” While he and Kyle
were in the showroom he saw someone “sitting up a brick under
the left front tire of [an] automobile.” The person he saw took
hold of two tires, broke them loose, and left the weight of the car
“on the brick bat.”

Powers then went to call the Sheriff. While he was calling he
saw defendant drive out of the lot. He gave the Sheriff’s office a
description of defendant’s car, its license number, and the diree-
tion in which it had gone.

Shortly thereafter three deputies returned with defendant.
Defendant was wearing coveralls which were wet from the
shoulders down. There was dirt and sand under the Malibu on the
dealership lot. It had been raining, and the area under the Malibu
was wet.
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Powers estimated that the tires and wheels had been moved
one inch from the axle of the Malibu. There was no weight on the
wheels as they leaned against the hub.

Joe Herman, the Sheriff's Department employee who
answered the call to stop defendant’s car, also observed that the
back of defendant’s coveralls was wet and sandy. Kyle Powers
and C. C. Powers both advised Herman when he brought defend-
ant back to the dealership that defendant “was the one that they
had seen . . . trying to remove their tires off of their . . . car
there in the lot.” Herman searched defendant’s car and found
some tools and “a half of brick . . . in the trunk.” He observed
“where the lug nuts had been taken off . . . and spewed around
the tires” of the Malibu and that two tires were “completely off
of the hub.” He estimated the other two tires had been moved
from the hub “approximately a quarter of an inch, an inch—.” He
observed bricks under the four wheels of the Malibu.

Mary Morrow, a crime scene technician with the Cumberland
County Identification Bureau, also observed that the tires had
been removed from the Malibu and “were leaning against the
wheel area.” She stated that the tires “were completely off and
were leaning against the hub.” She observed that defendant’s car
contained a lot of tools and that “[t]here were brick chips laying
on the driver’s side of the front seat floorboard.” She also ob-
served that bricks had been placed under the wheels of the two
Monte Carlos and that the tires had been removed on the insides
of both cars.

Morrow forwarded to the S.B.I. laboratory brick chips from
defendant’s car and bricks she received from Officer Herman.
Herman had told her the bricks came from under the Malibu and
one of the Monte Carlos on the dealership lot. A forensic chemist
for the S.B.I. testified that one of the chips precisely fit into a
“chipped away” place on a brick Morrow had received from Of-
ficer Herman.

Defendant offered no evidence.

[1] Defendant contends the court erred in denying his motions to
dismiss, because the evidence was insufficient to establish the
“taking and carrying away” of the property of another required
to constitute the crime of larceny. On the authority of State v.
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Carswell, 296 N.C. 101, 249 S.E. 2d 427 (1978), we find the
evidence sufficient to take the larceny charge to the jury.

In Carswell some rooms in a motel were broken into. In one
of the rooms the window air conditioner was pried away from the
base on which it rested, but was not removed. The following night
a motel security guard observed defendant Carswell and another
man enter that room, take the air conditioner from its stand, and
place it on the floor. The unit was moved approximately four to
six inches toward the door. The men then left that room and were
stopped by the security guard as they appeared to be entering
another room.

Our Supreme Court held that evidence sufficient to take a
larceny charge to the jury. It stated: “A bare removal from the
place in which he found the goods, though the thief does not quite
make off with them, is a sufficient asportation, or carrying away.”
Carswell, 296 N.C. at 103, 249 S.E. 2d at 428, quoting from 4 W.
Blackstone, Commentaries 231. Further, “the accused must not
only move the goods, but he must also have them in his posses-
sion, or under his control, even if only for an instant.” Carswell,
296 N.C.-at 104, 249 S.E. 2d at 429 (emphasis supplied). The Court
held that the act of picking up the air conditioner and placing it
on the floor “was sufficient to put the object briefly under the
control of the defendant, severed from the owner’s possession.”
Id.

In ruling on the motion to dismiss the evidence must be con-
sidered in the light most favorable to the State, giving the State
the benefit of all reasonable inferences. State v. Holton, 284 N.C.
391, 394, 200 S.E. 2d 612, 614 (1973); State v. Henderson, 276 N.C.
430, 438, 173 S.E. 2d 291, 296 (1970). So considered, the evidence
here permitted a finding that defendant removed tires and wheels
from cars belonging to Powers-Swain Chevrolet, Inc. at least a
fraction of an inch from their axles. His act in so doing was suffi-
cient to permit a finding that he placed the tires under his con-
trol, severed from the owner’s possession, “even if only for an
instant.” Carswell, 296 N.C. at 104, 249 S.E. 2d at 429. Judged by
the Carswell standard, such evidence was sufficient to take the
larceny charge to the jury. See also State v. King, 299 N.C. 707,
264 S.E. 2d 40 (1980); State v. Speller, 44 N.C. App. 59, 259 S.E.
2d 784 (1979).
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[2] Defendant further contends the court erred in refusing his
request to instruct the jury on attempted larceny. We find no er-
ror.

A defendant may be convicted of the crime charged in the
bill of indictment, or, inter alia, of an attempt to commit it. G.S.
15-170 (1978). “The two elements of an attempt to commit a crime
are: (1) An intent to commit it, and (2) an overt act done for that
purpose, going beyond mere preparation, but falling short of the
completed offense.” State v. Powell, 277 N.C. 672, 678, 178 S.E. 2d
417, 421 (1971) (emphasis supplied). See also State v. Sanders, 280
N.C. 81, 185 S.E. 2d 158 (1971); State v. McNeely, 244 N.C. 737, 94
S.E. 2d 853 (1956); State v. Surles, 230 N.C. 272, 52 S.E. 2d 880
(1949); State v. Hoover, 14 N.C. App. 154, 187 S.E. 2d 453, cert.
denied, 281 N.C. 316, 188 S.E. 2d 899 (1972). “Where there is
evidence of defendant’s guilt of a lesser degree of the crime set
forth in the bill of indictment, defendant is entitled to have the
question submitted to the jury even in the absence of a specific
prayer for the instruction.” State v. Green, 298 N.C. 793, 797, 259
S.E. 2d 904, 907 (1979). “However, it is not necessary to submit
the lesser included offense if the evidence discloses no conflicting
evidence relating to the essential elements of the greater crime.”
State v. Brown, 300 N.C. 41, 50, 265 S.E. 2d 191, 197 (1980).

The trial court is required to submit lesser included
degrees of the crime charged in the indictment when and
only when there is evidence of guilt of the lesser degrees.
[Citations omitted.] The presence of such evidence is the
determinative factor. [Citation omitted.] Where all the
evidence tends to show that the crime charged in the indict-
ment was committed, and there is no evidence tending to
show the commission of a crime of lesser degree, the princi-
ple does not apply and it would be erroneous for the court to
charge on the unsupported lesser degree.

State v. Simpson, 299 N.C. 377, 381, 261 S.E. 2d 661, 663 (1980).

The record here contains no evidence tending to show that
defendant may have been guilty only of attempted larceny. All
the evidence showed that defendant had removed the tires com-
pletely and propped them against the hubs. He thus had placed
them under his control, severed from the owner’s possession, for
at least an instant. This was sufficient, under the Carswell stand-
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ard, supra, to complete the offense of larceny. Defendant’s acts
thus did not “fall short of the completed offense,” Powell, supra;
and there was no evidence tending to show the commission of a
crime of lesser degree than that charged, Simpson, supra. Conse-
quently, the court properly declined to instruct on attempted
larceny.

We find in defendant’s contentions relating to the court’s
evidentiary rulings and instructions no error warranting a new
trial.

No error.

Judges WEBB and WELLS concur.

STATE OF NORTH CAROLINA v. JOHN BANGLE CORL, DEFENDANT, AND
RUTHERFORD LERQY CORL anp ELIZABETH FLYNN CORL, SURETIES

No. 81195C1393
(Filed 6 July 1982)

Arrest and Bail § 11— sureties’ liability on appearance bonds ended at entry of
judgment
Where one condition of an appearance bond was that defendant “shall ap-
pear . . . whenever required and will at all times render himself amenable to
the orders and processes of the Court,” and where the bond further provided
that “this bond is effective and binding upon the obligors throughout all stages
of the proceedings in the trial divisions . . . until the entry of judgment in the
superior court,” the sureties’ liability upon the bond terminated upon entry of
judgment in the superior court, and the trial court erred in holding the
sureties liable on their bond for the defendant’s failure to submit himself for
commitment upon his release from medical treatment.

APPEAL by sureties from Washington, Judge. Judgment
entered 16 October 1981 in Superior Court, CABARRUS County.
Heard in the Court of Appeals 9 June 1982.

On 10 April 1980 defendant John Bangle Corl was arrested
on criminal charges. His appearance bond, executed by Ruther-
ford L. Corl and Elizabeth Flynn Corl as sureties, provided in per-
tinent part as follows:
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Pretrial Release—The conditions of this bond are that
the above named defendant shall appear in the above entitled
action whenever required and will at all times render himself
amenable to the orders and processes of the Court. It is
agreed and understood that this bond is effective and binding
upon the obligors throughout all stages of the proceedings in
the trial divisions of the General Court of Justice until the
entry of judgment in the district court from which no appeal
is taken or until the entry of judgment in the superior court.

If the defendant appears as ordered and otherwise obeys
and performs the foregoing conditions of this bond, then this
bond is to be void, but if the defendant fails to obey or per-
form any of these conditions, the court will enter an order
declaring the bond forfeited. [Emphasis supplied.]

On 23 January 1981 defendant pled guilty to two charges. He
received an active sentence on one and a suspended sentence with
probation on the other.

Because defendant wished to obtain medical treatment and to
secure medical records before commitment, Judge Davis ordered
“that the Sheriff commit defendant, effective March 2, 1981.” On
that date Judge Davis was advised that defendant was hospital-
ized, and he ordered that “[clJommitment be held until such time,
from day to day, as defendant is released from the hospital.”

Defendant did not appear for commitment upon his release.
Orders for his arrest were issued, and he was arrested on 25
September 1981.

On 17 August 1981 an order of forfeiture on the appearance
bond was served on the sureties. They moved to dismiss, and a
hearing was held. On 16 October 1981 Judge Washington entered
judgment holding the sureties liable on their bond for the defend-
ant’s failure to submit himself for commitment.

From this judgment, the sureties appeal.

Attorney General Edmisten, by Assistant Attorney General
Sandra M. King, for the State.

Kenneth W. Parsons for surety appellants.
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WHICHARD, Judge.

For authority on the duration of a surety’s liability on an ap-
pearance bond, see generally Annot., 20 A.L.R. 594 (1922); 8 Am.
Jur. 2d, Bail and Recognizance, §§ 104-110 (1980 & Cum. Supp.
1981). While the authorities set forth do not necessarily control
because of the express language of the bond here, we review
them briefly for the purpose of placing this case in the context of
topical decisions.

In United States v. Miller, 539 F. 2d 445 (5th Cir. 1976), and
United States v. Wray, 389 F. Supp. 1186 (W. D. Mo. 1975), de-
fendants were sentenced to imprisonment but allowed a short
stay of commitment. They then failed to appear as ordered. Their
bonds required each defendant to “abide any judgment entered
. . . by surrendering himself to serve any sentence imposed and
obeying any order or direction in connection with such judgment
as the court imposing it may prescribe.” In each case the court
held the failure to appear for commitment came within the terms
of the bond, and the surety was thus liable.

In United States v. Gonware, 415 F. 2d 82 (9th Cir. 1969), the
court observed that a bail bond, like any other contract, should be
construed to give effect to the reasonable intentions of the par-
ties. It then stated:

[Ilt is a common practice in the federal courts as well as the
state courts, for defendants to request and for courts to
grant short stays of execution of sentence to allow defend-
ants to put their affairs in order before they start to serve
their sentence. ... Given this widespread practice, it is
reasonable that the parties to this bail bond intended that
the surety would remain liable during a reasonable stay of
execution of the sentence.

Id. at 84.

In United States v. D’Anna, 487 F. 2d 899 (6th Cir. 1973),
judgment against the surety was reversed. The court ruled that
Michigan law controlled; and it found that the Michigan Supreme
Court had ruled, in a case involving a similar bond, that the sure-
ty’s liability terminated when sentence was imposed and could
not be extended except upon consent,
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It appears the weight of authority that unless the bond in-
cludes a condition requiring the defendant to abide the final order
or judgment of the court or, if convicted, to render himself in ex-
ecution thereof, the surety’s liability terminates upon pronounce-
ment of judgment. Annot., 20 A.L.R. 594, § XVI. The rationale is
that sentencing removes the defendant from the custody of the
surety and returns him to the custody of the law. See 8 Am. Jur.
2d, Bail and Recognizance, § 110.

On the basis of State v. Schenck, 138 N.C. 560, 49 S.E. 917
(1905), North Carolina is cited as holding counter to this general
rule. The bond there was conditioned on the defendant’s ap-
pearance to answer the charges, and it provided that he was “not
to depart the same without leave first had and obtained.” Id. at
560, 49 S.E. at 917. Upon conviction defendant appealed, but
failed to give the undertakings required for appeal or to appear
at the next term of court. Judgment was entered against the
sureties, and they appealed. Our Supreme Court upheld the
sureties’ liability, stating:

It is said by the highest authority that a recognizance (or bail
bond) in general binds to three things: (1) to appear and
answer either to a specified charge or to such matters as
may be objected; (2) to stand and abide the judgment of the
court; and (3) not to depart without leave of the court; and
that each of these particulars are distinct and independent.
This was said, too, with reference to a bail bond worded
precisely like the one in this case. . . . The conviction does
not, by virtue of its own force, put the defendant in the
custody of the court or of the sheriff. This is done, in our
practice at least, by an order from the court, given of its own
motion or on application of the solicitor, and the court, when
it passes judgment upon a defendant and he appeals, can
direct that he be not taken into custody immediately . . . .

We conclude that the recognizance binds the sureties for
the continued appearance of their principal, from day to day,
during the term and at all stages of the proceeding, until he
is finally discharged by the court, either for the term or
without day. He must answer its call at all times and submit
to its judgment.
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Id. at 562-65, 49 S.E. at 918-19; accord, State v. Hutchins, 185 N.C.
694, 116 S.E. 740 (1923); State v. Eure, 172 N.C. 874, 89 S.E. 788
(1916).

Our Supreme Court thus has viewed the surety’s undertak-
ing in broad terms. Prior North Carolina cases did not, however,
consider bonds with language identical to that of the bond here;
and liability “must be determined by the conditions of the bond in
question.” State v. Mallory, 266 N.C. 31, 42, 145 S.E. 2d 335, 343
(1965), cert. denied, 384 U.S. 928, 16 L.Ed. 2d 531, 86 S.Ct. 1443
(1966).

An appearance bond is a contract of the defendant and the
surety with the State. See Gonware, supra, 415 F. 2d at 83.
General rules for construction of contracts thus determine liabili-
ty thereon. A contract must be construed as a whole, considering
each clause and word with reference to other provisions and giv-
ing effect to each if possible by any reasonable construction. Rob-
bins v. Trading Post, 253 N.C. 474, 477, 117 S.E. 2d 438, 440-41
(1960). The heart of a contract is the intention of the parties as
determined from its language, purposes, and subject matter, and
the situation of the parties at the time of execution. Adder wv.
Holman & Moody, Inc., 288 N.C. 484, 492, 219 S.E. 2d 190, 196
(1975).

The condition of the bond here that defendant “shall appear

. . whenever required and will at all times render himself
amenable to the orders and processes of the Court” makes the
bond a continuing obligation. See 8 Am. Jur. 2d, Bail and
Recognizance, § 104. Further language, however, provides that
“this bond is effective and binding upon the obligors throughout
all stages of the proceedings in the trial divisions . . . until the
entry of judgment in the superior court.” (Emphasis supplied.)
Construing the bond as a whole, the continuing obligation im-
posed by the requirement that defendant appear “whenever re-
quired” and render himself amenable to court orders “at all
times” must be considered in light of the further provision that
the bond binds the obligors only “until the entry of judgment in
the superior court.” To interpret the continuing obligation as ter-
minating upon entry of judgment gives effect to both provisions.

Further, the situation of the parties changes upon entry of
judgment. If, as here, the judgment is one of imprisonment, de-
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fendant’s hope for acquittal or a non-incarcerative sentence ter-
minates at that point. Such termination materially increases the
risk of defendant’s flight. There is logic in the contention that this
increased risk is not within the contemplation of the surety when
the bond contract is entered and thus should not be imposed
without his specific consent. See Miller, supra, at 448.

We conclude that the express terms of the bond, and of G.S.
15A-534(h) from which said terms were derived iz haec verba, dic-
tate a holding that the sureties’ liability terminated upon entry of
judgment in the superior court. This occurred on 23 January 1981.
The trial judge announced sentence on that date, and the records
of the clerk filed with this Court show that she recorded judg-
ment and that the session ended on that date. Because 23 January
1981 preceded defendant’s failure to appear for commitment,
which occurred sometime after his release from the hospital on 2
March 1981, the sureties may not be held liable on the bond.

A stay of commitment is appropriate and customary under
certain circumstances. Provision should be made, however, to
assure the defendant’s appearance when ordered. G.S. 15A-534
and bonds entered pursuant thereto do not make such provision.
The General Assembly may wish to revise the statute. Pending
any such revision, consent of the parties to modification of the
suretyship contract for the purpose of extending liability through
any period during which commitment is stayed may best insure
the appearance when ordered of the beneficiaries of such stays.

Reversed.

Judges CLARK and WEBB concur.
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DONNIE R. DAVIS, EmMPLOYEE, PLAINTIFF v. RALEIGH RENTAL CENTER, Em-
PLOYER, NATIONWIDE MUTUAL INSURANCE COMPANY, CARRIER,
DEFENDANTS

No. 8110IC960
(Filed 6 July 1982)

1. Master and Servant § 96— workers’ compensation —competent evidence to
support findings
In an action for benefits under the Workers’ Compensation Act following
a back injury in the course of plaintiff’s employment with defendant, there was
competent evidence to support the Commission’s findings (1) that plaintiff was
not placed under added stress because a customer, rather than another
employee, helped to load a saw, (2) that on many other occasions plaintiff had
assisted customers in loading equipment, and (3) that it was not unusual for
plaintiff to assist customers in loading equipment.

2, Master and Servant § 96.5— workers’ compensation —findings of Commission
not inconsistent with findings adopted from hearing Commissioner’s opinion.
In a workers’ compensation proceeding, the Commission’s findings of fact
were not inconsistent with the findings it adopted from the hearing commis-
sioner’s opinion and award where it found that plaintiff’s injury occurred while
plaintiff was engaged in his usual work for defendant employer; that plaintiff
was not engaged in an unusually strenuous job when his injury occurred; and
that plaintiff’s injury was not the result of an accident.

3. Master and Servant § 55.1 — workers’ compensation —finding that injury not
result of accident —supported by evidence
In a workers' compensation proceeding, the Commission’s findings that
plaintiff's injury was not the result of an accident was supported by the
evidence where the evidence showed that plaintiff, while helping a customer
load a concrete saw into the back of a truck, injured his back; helping
customers load merchandise was part of plaintiff's job; plaintiff was “doing
[his] usual work in the usual way”; the load was “pretty even” between plain-
tiff and the customer; and the only difference on this occasion was that plain-
tiff felt a pain.

APPEAL by plaintiff from the opinion and award of the North
Carolina Industrial Commission filed 20 January 1981. Heard in
the Court of Appeals 28 April 1982.

Plaintiff initiated this action for benefits under The North
Carolina Workers' Compensation Act, after suffering an injury in
the course of his employment with the Raleigh Rental Center.
Deputy Commissioner Angela R. Bryant found the injury compen-
sable. On appeal by defendants, the full Commission reversed,
finding that the injury did not result from an accident.
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The evidence at the hearing tended to show the following:
For twelve years plaintiff had been employed as a mechanic by
Raleigh Rental Center. One of his duties had been to help
customers load rented equipment. Customarily, a fellow employee,
Jimmy Strickland, would help plaintiff load such equipment.

On or about 19 December 1978, plaintiff was injured while
helping a customer load into a truck a floor model concrete saw
weighing approximately 100 to 120 pounds. Plaintiff described the
injury in the following manner:

The customer assisted me in loading the saw. Jimmy
Strickland gave no help at all, he was standing on the side.

I reached down and picked up the saw and got to the
tailgate. When I got to the tailgate my back popped. I first
experienced back pain when I was part of the way up. About
the time I got to the tailgate.

The customer was some help in loading the saw. He
wasn’t as much help as Jimmy would have been, but he was
help. I continued to work that day.

Subsequently, plaintiff underwent back surgery. At the time of
the hearing, plaintiff was taking pain medication and was wearing
a sacro-lumbar corset. On cross-examination, plaintiff acknowl-
edged that, on the day of the accident, he was “doing my usual
work in the usual way.”

The full Commission found that although plaintiff sustained
an injury arising out of and in the course of his employment, the
injury was not produced by an accident. Consequently, plaintiff's
claim was denied, and he appealed.

Michael R. Birzon for plaintiff appellant.

Young, Moore, Henderson & Alvis, by William F. Lipscomb,
for defendant appellees.

MARTIN (Harry C.), Judge.

[1] Plaintiff first argues an absence of competent evidence to
support the Commission's findings (1) that plaintiff was not
placed under added stress because a customer, rather than Jim-
my Strickland, helped to load the saw, (2) that on many other oc-
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casions plaintiff had assisted customers in loading equipment, and
(3) that it was not unusual for plaintiff to assist customers in
loading equipment.

This Court is bound by the general rule that if there is any
competent evidence to support a finding of fact of the Industrial
Commission, such finding is conclusive on appeal even though
there is evidence supporting a contrary finding. Searcy v. Bran-
son, 2563 N.C. 64, 116 S.E. 2d 175 (1960). In our opinion, there was
competent evidence adduced at the hearing to support the find-
ings about which plaintiff complains. Plaintiff himself testified
that the load between him and the customer was “pretty even.”
Although he testified that the customer wasn't as much help as
Jimmy Strickland would have been, he presented no evidence
that he was placed under additional stress by the weight of the
saw. Plaintiff testified further that it was one of his duties to help
customers load and unload equipment. On the day of his injury,
plaintiff was doing his “usual work in the usual way.”

[2] Plaintiff's second contention is that the Commission made
findings of fact inconsistent with the findings it adopted from the
hearing commissioner’s opinion and award. We find no incon-
sistencies which would defeat the clear import of the
Commission’s findings and conclusions or which would cause us to
remand the case to it for a revision of its findings. The Commis-
sion found that plaintiff's injury occurred while plaintiff was
engaged in his usual work for defendant employer; that plaintiff
was not engaged in an unusually strenuous job when his injury
occurred; and that plaintiff’s injury was not the result of an acci-
dent.

Under the same argument, plaintiff also contends that the
Commission’s “mere citation of a case” does not constitute a con-
clusion of law because the Commission failed to relate the case to
the applicable facts and draw the conclusion therefrom. The Com-
mission cited the case of Artis v. Hospitals, Inc., 44 N.C. App. 64,
259 S.E. 2d 789 (1979), to support its conclusion that injury to the
body resulting from stress from one’s usual work is not compen-
sable. It is implicit from Artis that plaintiff was denied benefits
because his injury occurred in the normal course of his work.

[3] Next, plaintiff questions whether the Commission properly
determined that his injury was not the result of an accident.
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Under the workers’ compensation act, an injury arising out of and
in the course of employment is compensable only if it is caused by
an accident. The accident must be a separate event preceding and
causing the injury. Porter v. Shelby Knit, Inc., 46 N.C. App. 22,
264 S.E. 2d 360 (1980).

The term “accident,” under the Act, has been defined as “an
unlooked for and untoward event,” and “[a] result produced by a
fortuitous cause.” Edwards v. Publishing Co., 227 N.C. 184, 1886,
41 S.E. 2d 592, 593 (1947). “[Ulnusualness and unexpectedness are
its essence.” Smith v. Creamery Co., 217 N.C. 468, 472, 8 S.E. 2d
231, 233 (1940). To justify an award of compensation, the injury
must involve more than the carrying on of usual and customary
duties in the usual way. Harding v. Thomas & Howard Co., 256
N.C. 427, 124 S.E. 24 109 (1962).

The Commission concluded that plaintiff’s injury was not the
result of an accident. As discussed, there was evidence that plain-
tiff, while helping a customer load a concrete saw into the back of
a truck, injured his back; helping customers load merchandise was
part of plaintiff’s job; plaintiff “was doing [his] usual work in the
usual way”; the load was “pretty even” between plaintiff and the
customer; and the only difference on this occasion was that plain-
tiff felt a pain. Bound as we are to the Commission’s findings of
fact, when supported by competent evidence, we hold that the
Commission’s conclusion was correct.

This case is not unlike Harding, supra. Plaintiff, a truck
driver and grocery deliveryman, slipped an intervertebral disc
while lifting a case of groceries. The Supreme Court reversed the
award of benefits, noting that in order for an injury to form the
basis for compensability, it must involve more than merely carry-
ing on the usual and customary duties in the usual way. An acci-
dent involves interruption of the work routine and the
introduction of unusual conditions likely to result in unexpected
consequences. In the present case, as in Harding, there was no in-
terruption of the work routine and there were no unusual condi-
tions likely to result in unexpected consequences.

Moore v. Sales Co., 214 N.C. 424, 199 S.E. 605 (1938), cited by
plaintiff, is distinguishable. In that case, plaintiff was injured
while he and another man were lifting a four-inch, 400-450 pound
steel pipe. The Supreme Court affirmed an award for plaintiff,
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finding two factors which interrupted the routine of work and in-
troduced unusual conditions. First, all other employees except
plaintiff and another worker had been discharged; plaintiff and
the other man were left to do the work alone. Secondly, plaintiff
had never handled the type of pipe he was lifting at the time of
his injury.

Under the workers’' compensation act, plaintiff has the
burden of proving that his claim is compensable. Henry v.
Leather Co., 231 N.C. 477, 57 S.E. 2d 760 (1950). Plaintiff has
failed to prove that his injury resulted from an accident. The
Commission’s findings are supported by competent evidence and
we, therefore, affirm its determination that there was no accident
and no compensable claim.

Affirmed.

Chief Judge MORRIS and Judge WEBB concur.

STATE OF NORTH CAROLINA v. LEBURN HOYT LANG

No. 81285C1242
(Filed 6 July 1982)

1. Kidnapping § 1.3— necessity for instruction on false imprisonment

In a prosecution for kidnapping “for the purpose of facilitating the com-
mission of a felony, assault with the intent to commit rape,” the trial court
erred in failing to submit to the jury the lesser included offense of false im-
prisonment where the evidence tended to show that, during the more than an
hour that the prosecutrix was in defendant’s presence, defendant ordered her
to remove her clothes and fondled her but at no time stated that he wanted to
have sexual intercourse with her, since the jury could have found that defend-
ant restrained, confined or removed the prosecutrix for the purpose of fondling
her and not for the purpose of facilitating the commission of assault with in-
tent to commit rape.

2. Criminal Law § 73— time of store closing—time-lock device—coded
disk —testimony not hearsay
A witness's testimony as to the time a store closed based upon his
reading of a coded disk from an automatic time-lock device attached to the
door of the store did not violate the hearsay rule or the rule requiring first-
hand knowledge and was properly admitted.
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APPEAL by defendant from Thorrnburg, Judge. Judgment en-
tered 9 April 1981 in Superior Court, BUNCOMBE County. Heard in
the Court of Appeals 4 May 1982.

The defendant, Leburn Hoyt Lang, was indicted for kidnap-
ping and assault with intent to commit rape. He was convicted of
kidnapping and assault on a female, and was given an active
fifteen-year prison sentence.

Attorney General Edmisten, by Associate Attorney K.
Michele Allison, and Special Deputy Attorney General Charles J.
Murray, for the State.

Tharrington, Smith & Hargrove, by Roger W. Smith and
Wade M. Smith, for defendant appellant.

BECTON, Judge.

The defendant raises two issues on appeal: (1) whether the
trial court, in its instructions on kidnapping, should have submit-
ted to the jury the lesser included offense of false imprisonment;
and (2) whether the trial court should have allowed a witness to
testify to the time a store closed based upon the witness’ reading
of a coded disk from an automatic time-lock device. For the
reasons that follow, we believe the defendant is entitled to a new
trial.

I

[1] The crime of false imprisonment is a lesser included offense
of the crime of kidnapping. State v. Bynum, 282 N.C. 552, 193 S.E.
2d 725, cert. denied 414 U.S. 839, 38 L.Ed. 2d 116, 94 S.Ct. 182
{1973). When there is evidence of guilt of a lesser offense, a de-
fendant is entitled to have the trial court instruct the jury with
respect to that lesser included offense even though the defendant
makes no request for such an instruction. State v. Riera, 276 N.C.
361, 172 S.E. 2d 535 (1970). Moreover, when the trial court is re-
quired to instruct on a lesser offense, and fails to do so, the error
is not cured by a verdict finding the defendant guilty of the of-
fense charged. State v. Thacker, 281 N.C. 447, 189 S.E. 2d 145
(1972).

So, whether a defendant who confines, restrains, or removes
another is guilty of kidnapping or false imprisonment, depends
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upon whether the act was committed to accomplish one of the
purposes enumerated in our kidnapping statute. Our kidnapping
statute, G.S. 14-39, provides, in pertinent part, that:

(a) Any person who shall unlawfully confine, restrain, or
remove from one place to another, any other person 16 years
of age or over without the consent of such person . . . shall
be guilty of kidnapping if such confinement, restraint, or
removal is for the purpose of:

(2) Facilitating the commission of any felony or
facilitating flight of any person following the commission
of a felony; . . .

In this case, the defendant was charged with, and the State
sought to show that the kidnapping was “for the purpose of
facilitating the commission of a felony, assault with the intent to
commit rape.” We must determine if there was evidence from
which the jury could have concluded that the defendant, although
restraining, confining and removing the victim, kidnapped the vie-
tim for some purpose other than assaulting her with the intent to
commit rape.

The prosecuting witness testified that the defendant, at gun
point, forced her into his car and drove around for thirty minutes
before stopping at a dark location and ordering her to remove her
clothes. She testified:

When we stopped, he was beginning to tell me to take my
clothes off when I saw a guy riding a bicycle, and so I looked
over and saw the guy, and he saw the guy, too, so we started
back up the car.

After driving for about twenty minutes and then stopping in an
isolated area, the defendant ordered the prosecuting witness to
take her clothes off.

When I got my clothes off, he started feeling around for
about five minutes. He put his finger in my vagina. And then
he started feeling my breast, where I started crying and told
him that I had had open heart surgery. ... He felt in the
area of the scar. At that point I started crying.
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. . . He told me to put my pants back on, but to leave
my bra and shirt off. I did that. He started up the car and we
started driving around again. . . .

While the defendant was driving this time he was also fondling
the prosecuting witness’ breasts with his right hand. “After this
third drive, he stopped at the K-Mart Tire Store on Tunnel Road

. ” and told her to put her shirt and bra on. The defendant
then walked around to the passenger side and let the prosecuting
witness out.

The jury may have viewed as significant the prosecuting
witness’ testimony that during the more than an hour she was in
the defendant’s presence the defendant gave her instructions to
get in the car, “keep [her] head down on [her] knees and don’t
raise it,” take her clothes off and put her clothes on, but never
stated that he wanted to have sexual intercourse with her. That
statement of intent was deemed significant by our courts in State
v, Allen, 297 N.C. 429, 255 S.E. 2d 362 (1979) and State v. Brad-
shaw, 27 N.C. App. 485, 219 S.E. 2d 561 (1975), disc. review denied
289 N.C. 299, 222 S.E. 2d 699 (1976).

From the evidence in this case, the jury could have concluded
that defendant restrained, confined and removed the prosecuting
witness for the purpose of fondling her—not for a felonious pur-
pose. Indeed, the jury in the consolidated case, assault with intent
to commit rape, found the defendant guilty only of the lesser in-
cluded offense of assault on a female. Simply put, the law does
not point inexorably and unerringly to defendant’s guilt or in-
nocence of the offense of kidnapping, since the jury could
reasonably conclude that defendant did not intend to gratify his
passion on the prosecuting witness notwithstanding any
resistance on her part.

Since defendant was charged with kidnapping “for the pur-
pose of facilitating the commission of a felony, assault with the in-
tent to commit rape,” we review the relevant case law relating to
the felony of assault with intent to commit rape. In State v. Lit-
tle, 51 N.C. App. 64, 275 S.E. 2d 249 (1981), the victim, who had
just come out of the shower, found an assailant in her house who
was armed with a knife. Although the assailant did not state any
specific sexual intention, he threatened to hurt the victim, told
her to get back to the bed, and asked her whether she wanted to
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pay for it. When the assailant lifted the towel that covered her
body, the victim screamed. The assailant dropped the knife and
ran. The Little Court said:

This evidence would permit the jury to find that, at the time
defendant committed the assault, he did not intend to satisfy
his lust, if he encountered any significant resistance, and thus
reject the State’s argument that he intended to carry out the
act at all events and notwithstanding any resistance he might
encounter.

52 N.C. App. at 70, 275 S.E. 2d at 253.

Similarly, in State v». Gammons, 260 N.C. 753, 133 S.E. 2d 649
(1963), a preacher lured the prosecutrix into his basement on a
religious pretext, told her that she could be healed by having sex-
ual relations with him, and put his hands up her dress and tried
to pull her underclothes down even though she had responded
* ‘No, I don’t believe in no such mess as that’.” 260 N.C. at 755,
133 S.E. 2d at 651. The prosecutrix began to cry when the
preacher’s body touched hers. She told him she was going to
scream if he did not let her go. The preacher finally desisted.
Upon these facts, our Supreme Court held that the evidence was
insufficient to convict the defendant of assault with intent to com-
mit rape.

The evidence of assault with intent to commit rape was much
more overwhelming in State v. Banks, 295 N.C. 399, 245 S.E. 2d
743 (1978), than in the case at bar.

In Banks, defendant burst into the lobby of a women’s
restroom where the prosecutrix was reading. He pushed her
against the wall and started to kiss her. When she attempted
to escape, defendant, at knife point, forced her to enter a
stall, disrobe, sit on the commode and prop her feet against
the walls of the stall. He then rubbed his genitalia against
hers and thereafter forced her to perform oral sex. The court
held the evidence to be sufficient to take the case to the jury
on the charge of assault with intent to commit rape but
ordered a new trial because the judge failed to submit the
lesser included offense of assault on a female.

State v. Little, 52 N.C. App. at 71, 275 S.E. 2d at 253.
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In the case at bar, the evidence was undoubtedly sufficient to
convict defendant of kidnapping for the purpose of facilitating the
commission of assault with the intent to commit rape. That,
however, is not the issue. The issue is whether there was any
evidence from which the jury could conclude that the defendant
restrained, confined or removed the prosecutrix for the purpose
of fondling her and not “to gratify his passion on [her], at all
events, and notwithstanding any resistance on her part. . . .” Id.
at 68, 275 S.E. 2d at 252.

For failure of the court to instruct on a lesser included of-
fense of false imprisonment, defendant is entitled to a new trial.
Because the evidence concerning the coded disk may be elicited
at the retrial, we discuss defendant’s second assignment of error.

I

[21 The prosecuting witness testified that she left the Asheville
Mall when Brooks Fashions Store (Brooks) closed around 9:20 p.m.
and was accosted in the parking lot between 9:25 and 9:35 p.m.
The State also offered the testimony of two other witnesses con-
cerning the time Brooks closed. Bonnie Arndt, one of Brooks’
employees, testified that a time-lock device is attached to the
store’s door which records, in code, the time of day that the door
is locked and unlocked. This coded recording is in the form of
marks on a removable paper disk which is mailed at the end of
each week to Phelps Time Lock Service in Maryland where it is
decoded. Patrick Murtaugh, general manager of Phelps Time Lock
Service explained the coding procedure and testified that he
received and decoded a disk from Brooks for the week of 4 Oc-
tober 1978. Murtaugh also made written computations of the clos-
ing times which were later typed and sent to Brooks. Over objec-
tion, Murtaugh testified that the disk revealed that Brooks locked
its door at 9:39 p.m. on 4 October 1978. Over objection, State’s
Exhibit No. 2, the original decoding sheet for Brooks, which con-
tained an entry for 4 October 1978, was admitted into evidence.

Although arguing that the admission of Murtaugh’s
testimony and State’s Exhibit No. 2 violates the hearsay rule and
the rule requiring first-hand knowledge, defendant couches his
second assignment of error in language that suggests the
evidence should have been excluded for lack of a proper founda-
tion. Defendant styles his argument thusly: “May a witness
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testify to the time of a store’s closing, based upon his reading of a
coded disk from an automatic time-lock device, when there is no
evidence that the disk was properly installed and removed and no
evidence that the device’s lock mechanism was accurate?”

We are cognizant of the distinction between the hearsay rule
and the rule requiring first-hand knowledge. See McCormick,
Evidence 2d Hearsay, § 247 (1972). What the automatic time-lock
device revealed is not an “assertion of [a] person, other than that
of the witness himself in his present testimony, . . . offered to
prove the truth of the matter asserted . . . ;” 1 Stansbury, North
Carolina Evidence, § 138 (Brandis rev., 1973); consequently, it was
not hearsay. Moreover, just as “[m]echanical and electronic
devices for measuring the speed of vehicles are in common use in
the State, and the readings of such instruments are admissible
when a proper foundation is laid,” 1 Stansbury, North Carolina
Evidence, § 86 (Brandis rev. 1973), so, too, are the readings of a
coded disk from an automatic time-lock device. In the admission
of the evidence objected to, we find no error.

Because of the trial court’s failure to submit the lesser in-
cluded offense of false imprisonment on the kidnapping charge,
defendant is entitled to a new trial. On the rape charge, we find
no error.

New trial on kidnapping charge.

No error on rape charge.

Judge HEDRICK and Judge HILL concur.

LEE C. SHORTT v. KNOB CITY INVESTMENT COMPANY, INC.

No. 8117SC1093
(Filed 6 July 1982)

1. Brokers and Factors § 6— real estate commission—sale of stock as sale of
property for purposes of determining entitlement to commission

In an action brought by plaintiff real estate broker to recover a commis-

sion for the sale of a motel, sale of 100% of the stock in defendant motel con-
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stituted a sale by the defendant corporation of the property in question for the
purposes of determining whether plaintiff was entitled to a commission under
an exclusive listing agreement, and since there was such a sale, defendant was
liable to plaintiff for the contracted-for commission.

2. Brokers and Factors § 6— real estate commission —apartment house as part of
listing agreement for motel
In an action for a real estate commission, there was evidence to support
the judge’s finding that a four unit apartment house which was included in the
sale of a motel was included within the listing agreement and that plaintiff’s
commission should not be reduced by a percentage attributable to the price of
the apartment house.

3. Brokers and Factors § 6— real estate broker’s commission —right to prejudg-
ment interest
In an action for a real estate commission where the trial judge found that
plaintiff was entitled to recover a commission from defendant, the judge erred
in denying plaintiff prejudgment interest in light of G.S. 24-5 and decisions by
our Courts.

APPEAL by plaintiff and defendant from Washington, Judge.
Judgment entered 19 June 1981 in Superior Court, SURRY County.
Heard in the Court of Appeals on 27 May 1982.

This appeal arises from a judgment for plaintiff real estate
broker in his action against defendant to recover a commission for
the sale of a motel. Each party made a motion for summary judg-
ment. The defendant’s motion for summary judgment was denied,
and plaintiff’s motion for summary judgment as to liability was
allowed. Thereafter, the case was calendared for trial as to the
issue of damages, and the parties waived trial by jury and agreed
that “the Court may decide the issue of damages based upon the
pleadings, interrogatories and answers thereto, depositions and
other papers on file in this action.”

As to the issue of damages, Judge Washington made the
following findings, conclusions and order:

FINDINGS OF FACT

1. Plaintiff is a real estate agent who has been duly
licensed as a real estate agent in the State of North Carolina

since 1975.
2. On February 28, 1979, defendant was the owner of a

parcel or lot of land, together with the improvements
thereon, known as the Holiday Inn of Pilot Mountain, said
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property being six acres more or less fronting on Highway
268, situated in the Town of Pilot Mountain, Surry County,
North Carolina.

3. On February 23, 1979, the improvements on said prop-
erty consisted of a 72 unit motel, a restaurant, a 4 unit apart-
ment house and related fixtures; one of the apartments was
used in the operation of the motel as the residence of the
motel manager as part of his compensation as motel manager.

4. On February 23, 1979, plaintiff and defendant entered
a written contract giving plaintiff the exclusive right to offer
for sale: “All that certain parcel or lot of land together with
improvements thereon known as the Holiday Inn of Pilot
Mountain. Said property being 6 acres more or less fronting
on Hwy. 268 situated in the Town of Pilot Mountain, County
of Surry, State of North Carolina. Property to be offered in-
cludes all real estate, fixtures, equipment and supplies used
in the operation of the motel and restaurant.”

5. The contract provided that the sale price of the prop-
erty was to be $625,000.00 payable in cash or any other ar-
rangement suitable and acceptable to the owners.

6. The contract provided that plaintiff's listing was to
expire May 1, 1979, but further provided that if the property
was sold within six months of the termination of the contract
to a purchaser to whom it was submitted by plaintiff or
another broker or defendant or any other person during the
term of the listing, defendant agreed to pay plaintiff a com-
mission of ten (10%) percent of the sale price of the property.

7. The 4 unit apartment house was to be included in any
sale of the listed property at a price of $60,000.00 and on the
same commission basis to plaintiff as provided in the
February 23, 1979 listing contract.

8. On May 31, 1979, the four shareholders of defendant
corporation sold 100% of the outstanding shares of the stock
of said corporation to Mr. I. G. Patel, a person to whom the
listed property had been submitted in April of 1979 during
the term of plaintiff’s listing, for a sale price of $785,000.00.
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9. Mr. I. G. Patel's inquiries during April of 1979 regard-
ing the listed property were never referred to the plaintiff
by defendant.

10. On February 23, 1979, May 31, 1979 and all times in
between the property which plaintiff had the exclusive right
to offer for sale constituted all of the tangible property
owned by defendant corporation.

11. Plaintiff was entitled to receive a commission in the
amount of $78,500.00 from defendant on May 31, 1979.

12, Plaintiff has not been paid his commission of
$78,600.00, or any part thereof, by defendant.

18. Plaintiff moved the Court pursuant to G.S. § 24-5
that he be awarded prejudgment interest on the commission
of $78,500.00 at the legal rate of interest from May 31, 1979.

14. The amount of damages plaintiff was entitled to
recover from defendant was unliquidated prior to trial.

Based upon the foregoing findings of fact, the Court
hereby makes the following conclusions of law:

CONCLUSIONS OF LAW

1. Defendant breached the February 23, 1979 listing con-
tract with plaintiff when, on May 31, 1979, it failed to pay
plaintiff the sum of $78,500.00 as a commission.

2. Plaintiff is entitled to have and recover of defendant
the sum of $78,500.00 as damages for defendant’s breach of
the February 23, 1979 listing contract.

3. Plaintiff is not entitled to recover prejudgment in-
terest.

Now, THEREFORE, IT IS ORDERED, ADJUDGED AND
DECREED that plaintiff have and recover the sum of
$78,500.00 from defendant plus interest at the legal rate from
the date of this Judgment and that the costs of this action,
including depositions, be taxed to the defendant.

Defendant and plaintiff appealed.
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Womble, Carlyle, Sandridge & Rice, by Allan R. Gitter and
James M. Stanley, Jr., for plaintiff appellant/appellee.

Gardner, Gardner, Johnson, Etringer & Donnelly, by Gus L.
Donnelly, for defendant appellant/appellee.

HEDRICK, Judge.

[1] In its first assignment of error, defendant argues the court
“erred in allowing Plaintiff’'s Motion for Summary Judgment on
the issue of liability as to Plaintiff's original or first cause of ac-
tion in that no evidence whatsoever was presented by Plaintiff to
show that the defendant corporation had ever conveyed any of its
assets.” Defendant does not contend that the issue of liability was
not susceptible to summary judgment, and in fact next assigns er-
ror to the court’s failure to enter summary judgment that defend-
ant was not liable as a matter of law. The question of law
presented by these assignments of error is therefore the follow-
ing: Was the 31 May 1979 transaction by which defendant’s four
shareholders simultaneously sold 100 percent of the stock in
defendant corporation to Patel a sale of defendant’s property
within the terms of the exclusive sales agency contract? Defend-
ant would be liable for commission if and only if such stock sale
by the shareholders, which was within the stipulated six month
period, was a sale of the property by defendant corporation.

A case recently resolving issues similar to the one in the
present case is Kingston Development Co. v. Kenerly, 132 Ga.
App. 346, 208 S.E. 2d 118 (1974). In Kingston, the six sole
shareholders of defendant Kingston exchanged all of their stock
in Kingston with another corporation, Presidential, for stock in
Presidential. Kingston, a corporation whose principal asset was
real property located in Gwinnett County, thereby became a sub-
sidiary of Presidential. The question before the court was
whether this stock exchange transaction, whereby the stock in
Kingston came under different ownership, relieved defendant
Kingston of a contractual obligation to the plaintiff real estate
brokers to pay them a commission upon a sale of the Gwinnett
County property owned by Kingston.

The court in Kingston noted that after the transaction,
(1) Kingston still held legal title to the realty, (2) but its stock
was now owned by a different entity, and (3) that there was no
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contention that the transaction was designed to avoid paying
plaintiffs their brokerage commission. Nevertheless, the Court
stated, “Jurisprudential pragmatism prevents the exaltation of
legalities to a sacrosanct status in disregard of realities . . . .
This practical approach leads us to rule that the contractual com-
missions commitment continues enforceable against Kingston.” Id.
at 350, 208 S.E. 2d at 122.

In reaching such a result, the court stated that it was
employing “reverse piercing of the corporate veil,” Id. at 351, 208
S.E. 2d at 122, notwithstanding the absence of any allegation of
fraud. The court continued,

In a case factually similar to that at bar the Supreme Judicial
Court of Massachusetts ruled for the broker in Morad v. Had-
dad, 829 Mass. 730, 735, 110 N.E. 2d 364, 367 stating: “The
sale of all of the stock of the corporation was in legal effect a
sale of all of its assets, and the mere fact that the parties
found it more convenient to transfer all of the stock rather
than to make a conveyance of its assets does not change the
substance of the transaction.” Another case of this nature is
Benedict v. Dakin, 243 111. 384, 90 N.E. 712 which ruled that a
broker who is employed to procure a purchaser of all the
company'’s property earns his commission when he procures a
purchaser for all of the stock of the corporation.

[Furthermore,] where the corporation contracts with the

broker . . . it is the corporation as contracting party —not its
stockholders as individuals—that would be responsible for
commissions.

Id. at 351-52, 208 S.E. 2d at 122.

We think the principles and holding of Kingston may be in-
voked in the present case to hold that the former shareholder’s
sale of 100 percent of the stock in defendant constituted a sale by
the defendant corporation of the property in question, for the pur-
poses of determining whether plaintiff is entitled to a commission
under the exclusive listing agreement. Since there was such a
sale, defendant is liable to plaintiff for the contracted-for commis-
sion. Summary judgment for plaintiff on the issue of defendant’s
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liability was therefore proper. Defendant’s first two assignments
of error are overruled.

[2] Defendant’s third assignment of error is set out in the record
as follows: “Judge Edward K. Washington erred in concluding as
a matter of law that the Plaintiff is entitled to recover damages
in the amount of $78,500.00, for Defendant’s breach of the
February 23, 1979 listing contract in that the Court’s findings of
fact are not supported by the evidence presented.” This assign-
ment of error purports to be based on exceptions 4, 5, 6, and 7,
which all relate to the court’s finding and conclusions that defend-
ant was indebted to the plaintiff in the amount of $78,500.00. In
its brief, the defendant seems to contend that the four unit apart-
ment house which was included in the sale for $60,000.00 was not
included within the listing agreement and that the plaintiff’s com-
mission, if he was entitled to any sum, should be reduced by
$6,000.00. The court found as a fact that the four unit apartment
house was included in the listing agreement and that plaintiff was
entitled to a 10 percent commission for that property and the re-
mainder of the real estate involved. Defendant did not except to
this finding, and indeed, there is plenary evidence in the record to
support it. The finding made by Judge Washington with respect
to the amount of defendant’s indebtedness upon the sale herein
described support the conclusion that defendant is indebted to
plaintiff in the total sum of $78,500.00. We find this assignment of
error to be without merit.

[3] Finally, plaintiff cross-assigns error to the denial of his mo-
tion for prejudgment interest. In its brief, defendant states:

In the light of G.S. 24-5 and decisions by the courts,
defendant concedes that if plaintiff were entitled to judg-
ment, he would be entitled to prejudgment interest as a mat-
ter of law except as to that portion of the alleged purchase
price of the apartment complex which plaintiff stated was not
covered in his listing contract.

Since we have affirmed the trial court’s conclusion that plaintiff is
entitled to recover $78,500.00, we also conclude that he is entitled
to recover prejudgment interest from the date of 31 May 1979.
Plaintiff’'s cross-assignment of error has merit.
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The result is: Judgment for plaintiff in the sum of $78,500.00
is affirmed and the trial court’s order denying plaintiff’'s prayer
for prejudgment interest is reversed, and the cause is remanded
to the superior court for the calculation of interest on said sum
from 31 May 1979, to be added to the judgment.

Affirmed in part, reversed and remanded in part.

Judges ARNOLD and WELLS concur.

JANE ELLIS RHODES v. THE BOARD OF EDUCATION OF THE PERSON
COUNTY SCHOOL ADMINISTRATIVE UNIT, JAMES E. WINSLOW, CHAIR-
MAN, ALVIN DICKERSON, NANCY GARRETT, VIRGINIA HESTER, LOIS
WINSTEAD anp WALTER S. ROGERS, IN HIS CAPACITY AS SUPERINTENDENT OF
PersoN County ScuoorLs, WALTER S. ROGERS, InpivipuaLLy, JOSIAH P.
THOMAS, IN HIS CAPACITY AS PRINCIPAL OF HELENA ELEMENTARY SCHOOL,
JOSIAH P. THOMAS, INDIVIDUALLY

No. 8195C1163
(Filed 6 July 1982)

Schools § 13.2— wrongful dismissal of teacher —insufficient complaint

Plaintiff career teacher’s complaint was insufficient to state a claim for
relief against defendant board of education for wrongful dismissal for insubor-
dination where the complaint disclosed on its face that defendant had not
breached its contract with plaintiff and that it had dismissed plaintiff only
after strict compliance with the terms of the contract and the applicable
statutes, and that plaintiff herself had failed to follow the procedure for obtain-
ing further review pursuant to the contract and the law. G.S. 115-142.

APPEAL by plaintiff from Battle, Judge. Judgment entered 9
April 1981 in Superior Court, GRANVILLE County. Heard in the
Court of Appeals on 10 June 1982.

This appeal arises from plaintiff’s action, purportedly ground-
ed on tort and contract, for wrongful discharge from her employ-
ment as a public school teacher in the Person County Schools. At
trial, the action against the defendants Walter Rogers, who is the
superintendent of schools in Person County, and Josiah Thomas,
who is principal of the elementary school at which plaintiff
taught, was dismissed at the close of all the evidence. The follow-
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ing issues were submitted to and answered by the jury as in-
dicated:

1. Was the plaintiff, Jane Ellis Rhodes, wrongfully
discharged from her employment as a school teacher by the
defendant, Person County Board of Education?

Answer: Yes.

2. What amount of damages, if any, is the plaintiff, Jane
Ellis Rhodes, entitled to recover of the defendant, Person
County Board of Education?

Answer: One dollar.

From a judgment entered on the verdict “that plaintiff have
and recover of defendant, Person County Board of Education, the
sum of one dollar,” plaintiff appealed.

Barringer, Allen and Pinnix, by Jokn L. Pinnix and William
D. Harazin, for plaintiff appellant.

Mount, White, King, Hutson, Walker & Carden, by R.
Michael Carden and Albert W. Oakley, for defendant appellees.

North Carolina School Boards Association, Inc., by George T.
Rogister, Jr., Richard A. Schwartz, and Elizabeth F. Kuniholm,

amicus curiae.

HEDRICK, Judge.

We note at the outset that plaintiff does not assign error to
the dismissal of her claim as against individual defendants Walter
Rogers and Josiah Thomas. The three assignments of error
brought forward and argued in plaintiff's brief relate only to the
issue of damages in her alleged claim against the defendant Per-
son County Board of Education. In these three assignments of er-
ror, plaintiff contends that (1) the jury’'s verdict of one dollar was
not supported by the evidence, (2) the court erred in denying
plaintiff’s motion pursuant to Rule 59 to set aside the jury verdict
of one dollar, and (3) in light of uncontradicted evidence of
substantial damages, the trial court erred in instructing the jury
on nominal damages. Our disposition of the defendant’s cross-
assignment of error based on the trial court’s denial of its Rule
12(b}6) motion to dismiss for failure to state a claim against the
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school board makes it unnecessary for us to discuss plaintiff’s
assignments of error.

A complaint may be dismissed for failure to state a claim
upon which relief can be granted if the complaint is “clearly
without any merit; . . . this want of merit may consist in an
absence of law to support a claim, or in the disclosure of some
fact that will necessarily defeat the claim.” O'Neill v. Southern
National Bank, 40 N.C. App. 227, 232, 252 S.E. 2d 231, 235 (1979)

[emphasis added].

In her complaint with respect to defendant Board of Educa-
tion, plaintiff alleged that she had obtained career status within
the meaning of G.S. § 115-142(g). Likewise in her complaint, plain-
tiff alleged that she had entered into a contract with defendant
Person County Board of Education, and a copy of said contract
was attached to and incorporated in such complaint by reference.
The pertinent provision in the contract entered into between
plaintiff and defendant Board of Education is as follows: “This
agreement entered into between the Board of Education of the
Person County School Administrative Unit and Jane E. Rhodes

. ., in accordance with and subject to the provisions of the
school law applicable thereto, which are hereby made a part of
this contract, witnesseth . . . .”

The pertinent portions of the “school law applicable thereto”
are embodied in the then G.S. § 115-142, entitled “System of
employment for public school teachers,” and are as follows:

(d) Career Teachers.—

(1) A career teacher shall not be subjected to the re-
quirement of annual appointment nor shall he or
she be dismissed . . . without his or her consent
except as provided in subsection (e).

(e) Grounds for Dismissal . . . of a Career Teacher.—

(1) No career teacher shall be dismissed . . . except
for:
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¢. Insubordination . . ..
(h) Procedure for Dismissal . . . of Career Teacher.—
(1) A career teacher may not be dismissed . .. ex-
cept upon the superintendent’s recommendation.
(2) Before recommending to a board the dismissal

. of the career teacher, the superintendent
shall give written notice to the career teacher by
certified mail of his intention to make such recom-
mendation and shall set forth as part of his recom-
mendation the grounds upon which he believes
such dismissal is justified. The notice shall include
a statement to the effect that if the teacher
within 15 days after the date of the receipt of the
notice requests a review, he shall be entitled to
have the proposed recommendations of the
superintendent reviewed by a panel of the [Pro-
fessional Review] Committee. A copy of G.S.
115-142 and a current list of the members of the
Professional Review Committee shall also be sent
to the career teacher. If the teacher does not
request a panel hearing within the 15 days provid-
ed, the superintendent may submit his recommen-
dation to the board.

Within the 15-day period after receipt of the
notice, the career teacher may file with the
superintendent a written request for either (i) a
review of the superintendent’s proposed recom-
mendation by a panel of the Professional Review
Committee or (i) a hearing before the board
within 10 days. If the teacher requests an im-
mediate hearing before the board, he forfeits the
right to a hearing by a panel of the Professional
Review Committee. If no request is made within
that period, the superintendent may file his
recommendation with the board. The board, if it
sees fit, may by resolution dismiss such teacher.
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The statute also provides for the procedures to be followed by
the Board when it conducts a hearing after the Professional
Review Committee conducts a review of the superintendent’s
recommendation, when such review is requested; further, the
statute provides for judicial review of dismissals ordered by the
Board after such post-Professional Review Committee hearings.

While the plaintiff in her complaint has made many allega-
tions against the individual defendants, Rogers and Thomas, both
in tort and breach of contract, the essence of her allegations
against the defendant Board of Education is simply that the
Board breached its contract with her when it acted on the recom-
mendation of the superintendent and dismissed her “‘on the
grounds of insubordination.’” Thus, the defendant’s cross-
assignment of error presents for review the question of whether
plaintiff has stated a claim for relief against the defendant school
board for breach of contract.

A contract between an employer and an employee which pro-
vides the manner in which the employee’s job may be terminated
is an enforceable agreement. Bennett v. Eastern Rebuilders, Inc.,
52 N.C. App. 579, 279 S.E. 2d 46 (1981). In the present case, by in-
corporating into the contract the applicable “school law,” G.S.
§ 115-142, the parties have provided the reasons and means by
which the plaintiff's teaching position with the Board can be ter-
minated. Although plaintiff alleged she was “fired” by the
superintendent in October, her complaint discloses she was not
dismissed by the Board until 21 December. Indeed, plaintiff's com-
plaint when considered along with the applicable “school law”
discloses that only the Board had the authority to discharge her,
and then only after following the procedure provided in the con-
tract and the applicable school law. Rather than disclosing that
the defendant school board breached the contract when it dis-
missed her on 21 December, the plaintiff's complaint affirmatively
discloses that the defendant board followed strictly the provisions
of the applicable “school law” and the contract in dismissing plain-
tiff. On the other hand, plaintiff has not alleged that she followed
the provisions of the applicable law and the terms of the contract
to obtain a hearing or review of the Board’s action after she
received the letter of the superintendent, dated 16 November
1977, notifying her that he intended to recommend to the Board
that she be discharged for insubordination. If plaintiff had chosen
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to follow the terms of the contract, she could have ultimately ob-
tained judicial review of the question of whether the Board had
breached its contract in discharging her for insubordination.
Since, upon receiving notification from the superintendent of his
intention to recommend her dismissal, she sought neither a Pro-
fessional Review Committee hearing nor a hearing before the
Board, the Board, as it saw fit, could by resolution dismiss plain-
tiff. Since the contract and the school law provide the means of
determining whether the Board acted properly and pursuant to
law in dismissing the plaintiff, a “career status” teacher, the trial
court erred in denying the Rule 12(b)6) motion of the defendant
school board when plaintiff’s complaint disclosed on its face that
the defendant Board had not breached the contract and that it
had dismissed the plaintiff only after strict compliance with the
terms of the contract and the applicable “school law,” and that
the plaintiff herself had failed to follow the procedure for obtain-
ing further review pursuant to the contract and the law.

For the reasons stated, the judgment of the superior court
with respect to the defendant Person County Board of Education
is vacated, and the cause is remanded to the superior court for an
order dismissing plaintiff's claim against the Board for failure to
state a claim upon which relief can be granted.

Vacated and remanded.

Judges ARNOLD and WELLS concur.

PIEDMONT PLASTICS, INC., PLAINTIFF v. MIZE COMPANY, INCORPORATED,
DEFENDANT AND THIRD-PARTY PLAINTIFF v. SOUTHERN AGRICULTURAL
CHEMICALS, INC., aAND H-M-T MANUFACTURING, INC., DEFENDANTS

No. 81268C1142
(Filed 6 July 1982)

1. Evidence § 29.2— tally sheets showing records of service calls—not within
business records exception
The trial court did not err in finding that a tally sheet showing records of
service calls did not fall within the business records exception to the hearsay
rule since the tally sheet was formed from information received from work
orders and the work orders were not offered into evidence,
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2. Evidence § 29.2— business records— tally sheet not analogous to ledger sheet

Admission of a tally sheet which showed records of service calls was not
required by the cases regarding admission of ledger sheets since there was no
evidence regarding the business function of a tally sheet, or its method of com-
pilation, which would suggest the likelihood of accuracy and since the condi-
tions of the business records exception were not established to the court’s
satisfaction.

3. Trial § 32.2— instruction concerning damages—use of “several” proper

The trial court did not err in instructing the jury on damages that
“several of the . . . machines were worked on and replaced with other rollers”
where the only competent evidence before the court showed 15 defective
rollers had been repaired by a service and repair supervisor.

4. Damages § 6; Sales § 19— breach of warranty — failure to instruct on incidental
and consequential damages proper

In an action concerning a breach of warranty, the trial court properly
failed to instruct on incidental and consequential damages where the record
contained no competent evidence which sustained the allegations asserted in
the third-party defendant’s counterclaim.

APPEAL by third party defendants from Allen, Judge. Judg-
ment entered 18 June 1981 in Superior Court, MECKLENBURG
County. Heard in the Court of Appeals 9 June 1982.

Original plaintiff sued original defendant for payment
allegedly due for certain plastic roliers furnished on an open ac-
count. Original defendant answered and filed a third party com-
plaint against third party defendants, to which it had sold the
rollers it had purchased from original plaintiff.

Third party defendants answered and counterclaimed for
general and special damages allegedly incurred as a result of
third party plaintiff’s (original defendant’s) breach of contract and
breach of warranty. The jury awarded third party defendants one
dollar on their counterclaim for breach of an implied warranty of
fitness for a particular purpose.

Third party defendants appeal.

Obenshain, Hinnant, Ellyson, Runkle & Bryant, by Alfred S.
Bryant, for original defendant and third party plaintiff.

Walker, Palmer & Miller, P.A., by Douglas M. Martin, for
third party defendants.
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WHICHARD, Judge.

[1] Third party defendants first contend that a tally sheet show-
ing records of service calls made by third party defendant
Southern Agricultural Chemicals for the purpose of replacing
defective rollers fell within the business records exception to the
hearsay rule, and thus was improperly excluded. We find no er-
ror.

Business records are admissible as an exception to the hear-
say rule if “(1) the entries are made in the regular course of
business; (2) the entries are made contemporaneously with the
events recorded; (3) the entries are original entries; and (4) the en-
tries are based upon the personal knowledge of the person mak-
ing them.” Lowder, Inc. v. Highway Comm., 26 N.C. App. 622,
650, 217 S.E. 2d 682, 699, cert. denied, 288 N.C. 393, 218 S.E. 2d
467 (1975). The purpose of these prerequisites to admission is to
ensure the trustworthiness of the records. “[E]ntries should be so
complete and in such detail as to indicate that they are reliable
and accurate.” Lowder, 26 N.C. App. at 651, 217 S.E. 2d at 700. To
render the tally sheet admissible, the sources of information from
which it was drawn, the method of its compilation, and the cir-
cumstances surrounding the entire matter, must have been such
as to indicate its trustworthiness. Id. at 650, 217 S.E. 2d at 700.

Third party defendants offered the tally sheet into evidence
through the testimony of a Southern Agricultural Chemicals
employee who was in charge of supervising the service and repair
of machines which used the rollers. The witness testified in perti-
nent part as follows:

In my capacity as the person responsible for the service
of this equipment, we kept business records concerning the
employee time and expenses involved in these service calls. I
can identify what has been marked for identification as
Southern Agricultural’s Exhibit 8. It is a tally sheet for the
roller repairs that we did on the various machines. The Ex-
hibit is in my handwriting. I kept this record in the ordinary
course of business at Southern Agricultural. It was main-
tained by me and in my custody.

The entries made on that record were made by me at or
about the time when the particular incident would occur. . . .
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In order to fill out this report, I would receive the infor-
mation from work orders that we maintained that would in-
clude all of that information. [Emphasis supplied.]

The work orders referred to by this witness were not offered
into evidence. In Lowder this Court held a summary of daily
reports inadmissible due largely to incompleteness of the reports
themselves, which had been admitted into evidence. Because the
reports were incomplete, the Court concluded the summary was
not produced in the regular course of business. The failure here
to offer the work orders, or at least to offer detailed evidence as
to their origin and substance, similarly deprived the Court of the
information needed to determine the trustworthiness of the tally
sheet. The Court thus properly excluded it on the ground that an
adequate foundation establishing its trustworthiness had not been
laid.

Accepting as true the witness’ conclusory statements that
the entries were made in the ordinary course of business, were
contemporaneous with the events recorded, and were in the
witness’ handwriting (i.e., were original entries), there is still in-
sufficient evidence that the entries were made with adequate per-
sonal knowledge of the witness. The tally sheet, to be proved
reliable, must be shown to be based on reliable information. The
work orders themselves thus must be shown to satisfy the condi-
tions of the business records exception or otherwise to provide a
sufficient basis for introduction of the tally sheet.

[2] Third party defendants argue the tally sheet was admissible
by analogy to ledger sheets, which are ordinarily admitted
without requiring admission of documentary evidence from which
the ledger entries are made. See State v. Dunn, 264 N.C. 391, 141
S.E. 2d 630 (1965); Builders Supply v. Dixon, 246 N.C. 136, 97 S.E.
2d 767 (1957); Supply Co. v. Ice Cream Co., 232 N.C. 684, 61 S.E.
2d 895 (1950); Oil Co. v. Horton, 23 N.C. App. 551, 209 S.E. 2d 418
(1974). The argument is without merit. The mere fact that a
record is by definition a ledger sheet does not make it
automatically admissible. The conditions of the business records
exception must still be established to the court’s satisfaction. See
Dunn, Builders Supply, Supply Co., and Oil Co., supra. Further, a
ledger sheet tends by its nature to have features of reliability. “A
‘ledger’ is the principal book of accounts of a business establish-
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ment in which all the transactions of each day are entered under
appropriate heads so as to show at a glance the debits and credits
of each account.” Black's Law Dictionary 802 (rev. 5th ed. 1979). It
is generally true that a ledger is regularly checked for accuracy
and the ledger keeper thereby becomes trained in habits of preci-
sion, thus justifying a coneclusion that the ledger is sufficiently
trustworthy. See Lowder, 26 N.C. App. at 650, 217 S.E. 2d at 700.
There is no evidence here, however, regarding the business fune-
tion of the tally sheet, or its method of compilation, which would
suggest the likelihood of accuracy. The argued analogy of the tal-
ly sheet to ledger sheets is therefore inapposite, and admission of
the tally sheet was not required by the cases regarding admission
of ledger sheets.

Third party defendants next contend the court improperly
sustained objections to several questions propounded to the serv-
ice and repair supervisor regarding entries on the tally sheet and
his calculations based thereon. Again, because the work orders
upon which the witness based his calculations were not in
evidence, the sufficiency of his data and the extent of his
knowledge were indeterminable. Objections to the questions thus
were properly sustained. Further, the record does not disclose
what the witness’ answers:- would have been. Thus “there is
nothing to show that the [third party defendants] were preju-
diced.” Hege v. Sellers, 241 N.C. 240, 245, 84 S.E. 2d 892, 896
(1954). See also Service Co. v. Sales Co., 2569 N.C. 400, 411, 131
S.E. 2d 9, 18 (1963).

[3] Third party defendants further contend the following portion
of the jury instruction on damages was error: “Several of the
rollers at this time came apart, and some were returned for
repair, and several of the . .. machines were worked on and
replaced with other rollers.” (Emphasis supplied.) They argue that
use of the word “several” was ‘“clearly incorrect” and probably
“conveyed to the jury the false impression that the . .. roller
failure was an infrequent and trivial problem.”

While third party defendants contend the excluded tally
sheet showed repairs to over 400 rollers, the only competent
evidence regarding the number of defective rollers was testimony
of the service and repairs supervisor that he “personally worked
on about fifteen” roller repairs, either doing the work himself or
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supervising others. Although this witness later testified that
“[t]here were probably eight individuals other than me who per-
formed work on the . . . machine[s]’ there was no evidence as to
how much of their work involved roller repairs. In light of the
fact that the only competent evidence before the court showed fif-
teen defective rollers, we fail to see error prejudicial to third par-
ty defendants in the court’s describing this number by use of the
word “several.”

[4] Third party defendants finally contend the court erred in fail-
ing to give requested instructions on incidental and consequential
damages. When there is a breach of warranty in the sale of goods,
the buyer may recover incidental and consequential damages in a
proper case. See G.S. 25-2-714(3), -715 (1965). Incidental and conse-
quential damages are “special damages, those which do not
necessarily result from the wrong.” Rodd ». Drug Co., 30 N.C.
App. 564, 568, 228 S.E. 2d 35, 38 (1976). Special damages “must be
pleaded, and the facts giving rise to [them] must be alleged so as
to fairly inform the defendant of the scope of plaintiff’s demand.”
Id. An instruction on special damages is appropriate, however,
only when such damages are particularly alleged in the complaint
and the allegation is sustained by the evidence. See Binder v. Ac-
ceptance Corp., 222 N.C, 512, 514-15, 23 S.E. 2d 894, 895 (1943).

Third party defendants alleged in their counterclaim that
they “incurred great costs and expense in service calls to replace
broken rollers and have suffered significant damage to their good
name and reputation.” Although these allegations may be suffi-
ciently particular to give third party plaintiff notice of special
damages, the record contains no competent evidence which sus-
tains them. The service and repairs supervisor testified that he
personally was involved in the repair of about fifteen rollers, and
that eight other persons were employed to service machinery; but
the record contains no competent evidence of expenses attribut-
able specifically to defective rollers and not included within ex-
penses incurred in the routine service and repair of machinery.
Neither was there evidence of damage to reputation. The failure
to instruct on incidental and consequential damages thus was not
error.
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No error.

Judges CLARK and WEBB concur.

STATE OF NORTH CAROLINA v. ROBERT JOSEPH LUCAS, JR.

No. 8138C1307
(Filed 6 July 1982)

1. Automobiles and Other Vehicles § 131 — failure to stop at accident scene —suf-
ficiency of warrant
A warrant charging that defendant unlawfully failed to stop at the scene
of an accident in which the vehicle driven by defendant was involved was suffi-
cient to charge a crime under G.S. 20-166(b) without additional allegations that
defendant failed to give his name, address, driver’s license number, and the
registration number of his vehicle.

2, Criminal Law § 143.6— violation of probation condition—sufficiency of
evidence
The evidence in a probation revocation hearing was sufficient to support
the trial judge’s finding that defendant “willfully and without lawful excuse”
violated a condition of his probation by refusing to attend and complete a
treatment program.

APPEAL by defendant from Swmall, Judge and from Brown,
Judge. Orders entered 18 May 1981 and 14 July 1981 in Superior
Court, PITT County. Heard in the Court of Appeals 256 May 1982.

Attorney General Edmisten, by Special Deputy Attorney
General Ann Reed, for the State.

Jeffrey L. Miller and Tharrington, Smith & Hargrove, by
Wade M. Smith, for defendant-appellant.

HILL, Judge.

In Pitt County case No. 80CRS607, defendant was charged
with misdemeanor larceny, to which he pleaded guilty in superior
court as a part of a plea bargain. He was given a two year
suspended sentence and placed on probation for three years. In
case No. 80CRS12196, defendant was charged with misdemeanor
trespass, and in case No. 80CRS12197, defendant was charged
with failure to stop at the scene of an accident. Again as a part of
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a plea bargain, defendant pleaded guilty to both charges in
superior court. The cases were consolidated for judgment and
defendant was given a two year suspended sentence and placed
on probation for three years. In Wake County case No.
T9CRS72590, transferred for supervision to Pitt County and
known there as No. 81CRS7359, defendant was charged with
misdemeanor credit card fraud. He was given a twelve month
suspended sentence and placed on probation for three years.

On 11 February 1981, defendant’s probation in case No.
80CRS607 was modified to include the condition of probation re-
quired in No. 80CRS12196 and No. 80CRS12197, that he “[elnter
the program administered by Health Services of the Roanoke
Valley, . . . Roanoke, [Virginia], initially at Hegira House and
subsequently at Omni House, and that he satisfactorily attend and
complete the requirements of said program.” A probation viola-
tion report was filed on 13 March 1981 stating that “on March 3,
1981 Hegira House terminated the defendant from its program
for his being unmotivated, uncommitted and extremely resistant
to the treatment offered to him at Hegira House . S

A hearing on the revocation of defendant’s probation was
convened on 18 May 1981 at which the State’s evidence tends to
show that defendant did not wish to be at Hegira House. Henry
L. Altice, director of Hegira House, testified that the treatment
at the house was based upon “insight therapy” and group confron-
tation. Basically, Altice stated, “If you do something, you get
something for it. If you don’t, you get dealt with for it. But in
terms of actual therapy, there are all types of therapy —energet-
ics, reality, and encounter therapy. One to one counselling and
family therapy.” Altice further testified that defendant did not
perform his assigned tasks at Hegira House and refused to give
urine specimens used to monitor drug usage. In sum, Altice
stated that defendant “was terminated because of the lack of com-
mitment and involving himself into the process of the program
and refusing to take care of himself and in giving urinalysis, and
disobeying directions from the staff to work on his crew when he
was expected to do that.”

Defendant’s evidence tends to show that the Hegira House
method of treatment was inappropriate for defendant. Dr. James
L. Mathis, a psychiatrist, testified that “[a] confrontive-type en-
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vironment as described by Mr. Altice would create in [defendant]
a tremendous anxiety and create in him a tremendous desire to
escape and get away from there.” Defendant testified that he did
not understand the treatment program at Hegira House and was
rebuffed when he made inquiries about “what was going on.”
Defendant described various “confrontation” methods used at the
house that involved yelling obscenities at him to induce erying,
and deprivation of sleep, food, and contact with “the family.” He
stated that he had trouble giving the urine specimens because he
had to give them in front of other people. Defendant also admit-
ted that he refused to give urine specimens and that he disobeyed
directions from the staff, but he apparently was told by a doctor
to refrain from certain activities because of a back ailment caused
by a previous automobile injury.

The judge found as a fact that defendant “wilfully and
without lawful excuse violated his special condition of probation .
. . . by refusing to attend and complete the requirements of the
program . . . at Hegira House,” and ordered that defendant’s pro-
bation be revoked and the suspended sentences be immediately
effectuated.

On 4 June 1981, defendant filed a motion for appropriate
relief in superior court stating that the trial court lacked subject
matter jurisdiction, that “[tlhe acts charged in the criminal
pleading did not constitute a violation of criminal law,” and that
the sentence was illegally imposed or otherwise invalid as a mat-
ter of law. The motion was “deemed .denied” because defendant
already had given notice of appeal from the orders revoking his
probation and the superior court thereby had no jurisdiction.

The appeals from the orders revoking defendant’s probation
and from the order denying his motion for appropriate relief were
consolidated for our disposition on 2 September 1981.

[1] Defendant first argues that the judge had no jurisdiction or
authority to revoke his probation and effectuate his suspended
sentences because the warrant in case No. 80CRS12197 is fatally
defective. The warrant states, in part, as follows:

[Dlefendant named above did unlawfully, willfully, . . . fail to
stop at the scene of an accident and collision occurring on
N.C. 83 . . . Highway . . . in which the vehicle driven by the
defendant was involved.
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G.S. 20-166(b), under which defendant was charged in this
warrant, states, in part, as follows:

The driver of any vehicle involved in an accident or collision
resulting in damage to property and in which there is not in-
volved injury or death of any person shall immediately stop
his vehicle at the scene of the accident or collision and shall
give his name, address, driver’s license number and the
registration number of his vehicle to the driver or occupants
of any other vehicle involved in the accident or collision or to
any person whose property is damaged in the accident or col-
lision . . ..

(Emphasis added.) Thus, defendant contends that the warrant
quoted above is fatally defective because it did not charge the
essential elements of the crime; to wit, defendant’s failure to give
his name, address, driver’s license number, and registration
number of his vehicle.

“The driver violates the statute if he does not immediately
stop at the scene.” State v. Norris, 26 N.C. App. 259, 262, 215 S.E.
2d 875, 877 (1975), cert. denied, 423 U.S. 1073 (1976). In Norris,
this Court held that the warrant’s allegations that Norris “ ‘did
fail to . . . give his name, address, operator’s lic. number and
registration number of his vehicle . . .” would become relevant
only if there was some evidence that he immediately stopped at

the scene.” Id.

We distinguish the present case from State v. Wiley, 20 N.C.
App. 732, 203 S.E. 2d 95 (1974), which is cited by defendant. In
Wiley, the warrant read, in part, as follows:

[Dlefendant . . . did unlawfully and willfully operate a motor
vehicle on a public street or public highway: By leaving the
scene of a collision (property damage only) in violation of and
contrary to the form of the statute . .

Id. at 732, 203 S.E. 2d at 95 (emphasis added). The evidence was
uncontroverted that the driver of the truck fled the scene of the
accident. This Court arrested judgment because the warrant did
not charge Wiley with operating the motor vehicle which was in-
volved in the accident, and it did not charge that Wiley failed to
give his name, address, and driver’s license number before leav-
ing the scene of the accident. Id. Having stopped, Wiley could
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have given the information required by G.S. 20-166(b); therefore,
that warrant was fatally defective. In the present case, however,
defendant was charged with failing to stop at the scene of an acci-
dent. Not having stopped, defendant could not have given the in-
formation required by the statute.

Under the principles stated in Norris, we find that the war-
rant in case No. 80CRS12197 is sufficient to charge the offense.
Defendant’s remaining arguments on this point, dependent upon
the above disposition, are likewise without merit.

[2] Defendant's final arguments challenge the sufficiency of the
evidence to support the judge's findings of fact, conclusions, and
orders revoking defendant’s probation. As noted above, the judge
found as a fact that “defendant has wilfully and without lawful ex-
cuse violated his special condition of probation . . . by refusing to
attend and complete the requirements of the program ... at
Hegira House . . ..”

It is well settled that in a probation revocation hearing, *[a]ll
that is required . . . is that the evidence be such as to reasonably
satisfy the judge in the exercise of his sound discretion that the
defendant has willfully violated a valid condition of probation or
that the defendant has violated without lawful excuse a valid con-
dition upon which the sentence was suspended.” State v. Hewitt,
270 N.C. 348, 353, 154 S.E. 2d 476, 480 (1967), and cases cited
therein. Of course, the judge’s findings of fact in such a hearing
should be definite and not conclusory. State v. Robinson, 248 N.C.
282, 103 S.E. 2d 376 (1958).

We conclude that the evidence recounted above is sufficient
to support the judge’s finding of fact that defendant “wilfully and
without lawful excuse” violated the condition of his probation by
refusing to attend and complete” the Hegira House program. Fur-
ther, the findings of fact are sufficiently definite to support the
order revoking defendant’s probation. The judge need not make
extensive findings of fact, but they must be sufficient to satisfy
the requirements quoted above in light of the evidence presented.
This the judge accomplished in the present case.

For these reasons, the orders are
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Affirmed.

Judges VAUGHN and MARTIN (Harry C.) concur.

STATE OF NORTH CAROLINA v. KEITH RAY ATKINS

No. 81218C1322
(Filed 6 July 1982)

Automobiles and Other Vehicles § 112; Homicide § 27; Narcotics § 3.3 — involun-
tary manslaughter —error to instruct concerning driving under influence of
drugs —opinion testimony constituting insufficient evidence

In a prosecution for involuntary manslaughter, the trial court erred in in-
structing that the jury should consider whether defendant violated G.S. 20-139
by driving under the influence of drugs since the only evidence concerning the
drug use consisted of a bag of marijuana found on defendant and opinion
testimony of an eyewitness to the accident who felt that in his job, “pumping
gas,” he had some experience in determining whether someone was under the
influence of pills, and that in his opinion the defendant “was under the in-
fluence of either pills or alcohol.” Although the court erred in submitting to
the jury the violation of driving under the influence of drugs, the error was
not prejudicial since the evidence was overwhelming of defendant’s violation of
the following statutes: (1) proceeding on the highway in the wrong direction in
violation of G.S. 20-165.1, and (2) driving under the influence of alcohol in viola-
tion of G.S. 20-138.

APPEAL by defendant from Walker (Hal H.), Judge. Judgment
entered 27 July 1981 in Superior Court, FORSYTH County. Heard
in the Court of Appeals 26 May 1982.

Defendant was convicted as charged of involuntary man-
slaughter. He pled guilty to charges of simple possession of mari-
juana and no operator’s license. He appeals from the judgment
imposing a sentence of a maximum and minimum of three years in
prison. The parties stipulated to the following: Elizabeth Mont-
gomery Warden died on 6 December 1980 as a result of a collision
of her car with the defendant’s automobile in which she received
head and chest injuries which were a direct cause of death; ap-
proximately 18 grams of marijuana were found on defendant on 6
December 1980; and a blood test taken of defendant’s blood
showed .01 percent of alcohol by weight in defendant’s blood-
stream on 6 December 1980 at approximately 3:00-3:30 a.m.
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STATE'S EVIDENCE

At trial the State presented the testimony of Richard Kinzer
who was an eyewitness to the accident occurring at 2:45 a.m. on 6
December 1980. Kinzer was turning onto an exit ramp from
Highway 52, a four-lane road. The deceased, Elizabeth Warden,
passed Kinzer’s exiting car and was hit head-on by defendant’s
car, traveling on the wrong side of the road. After the collision,
Kinzer determined that Ms, Warden was dead and went to de-
fendant’s car. He smelled alcohol on defendant’s breath, and it
was his opinion that defendant was under the influence of alcohol
or drugs. Defendant was struggling to release his foot from the
wreckage and appeared unconcerned when Kinzer informed him
that defendant had killed Ms. Warden.

State Trooper Robert Compton investigated the accident. He
found 10-12 beer cans around defendant’s car and a bag of mari-
juana in defendant’s pocket. He stated that it was his opinion that
defendant was under the influence of alcohol or drugs at the time
of the collision. A blood alcohol test performed at 4:40 a.m., about
two hours after the accident, showed .01 percent alcohol. Compton
testified that he saw defendant again in the Clerk’s office on 7
March 1980, but defendant was not under arrest at that time.
Defendant told Compton then that he had consumed four or five
beers on the night of the accident.

DEFENDANT'S EVIDENCE

Defendant presented the testimony of Roger Ayers with
whom defendant worked on a construction site. Ayers, his brother
and defendant rode together to and from work and the Ayers
brothers had left beer cars in defendant’s car on the day before
the collision. Defendant testified that on the evening in question,
he drank two beers with Sue O’'Neal, a friend of his, and then
went to the hospital to see his girl friend, Sandy Ayers. Ms.
Ayers testified that she did not smell alcohol on defendant’s
breath. After leaving the hospital, defendant was unable to
remember what happened in regard to the collision. He stated
that he had not smoked any marijuana that evening. As a result
of the accident, defendant had a broken bone in his leg, a crushed
ankle, severe damage to his kneecap and stitches in his chin,
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Attorney General Edmisten by Assistant Attorney General
Thomas H. Dawis, Jr., for the State.

Pfefferkorn & Cooley by Jim D. Cooley for defendant ap-
pellant.

CLARK, Judge.

Involuntary manslaughter is defined as the unintentional kill-
ing of another person without malice by some unlawful act not
amounting to a felony or naturally dangerous to human life or by
an act or omission constituting culpable negligence. State wv.
Wilkerson, 295 N.C. 559, 247 S.E. 2d 905 (1978). Culpable
negligence may arise from the “intentional, wilful or wanton viola-
tion of a statute or ordinance, designed for the protection of
human life or limb, which proximately resultsin. . . death. . . .”
State v. Cope, 204 N.C. 28, 31, 167 S.E. 456, 458 (1933). The trial
court instructed the jury in the case before us that it should con-
sider whether defendant violated any one of the following
statutes: proceeding on the highway in the wrong direction in
violation of G.S. 20-165.1; driving under the influence of alcohol in
violation of G.S. 20-138; or driving under the influence of drugs
in violation of G.S. 20-139. A wilful violation of any one of these
statutes would constitute culpable negligence if that violation was
the proximate cause of Ms. Warden’'s death.

The judge charged the jury on the three possible statutory
violations. There was ample evidence presented on the driving in
the wrong direction and the driving under the influence of alcohol
violations. Defendant argues, however, that there was insufficient
evidence concerning the driving under the influence of drugs
violation and that it was error for the judge to charge the jury on
this issue. The evidence concerning the drug use consisted of the
bag of marijuana found on defendant and the opinion testimony of
Kinzer, the eyewitness to the accident. Kinzer testified:

“In my opinion he [the defendant] was under the influence of
either pills or alcohol. I've had some experience in determin-
ing whether someone is under the influence of pills because
in my job every weekend, pumping gas, I see kids come up
and down Stratford Road popping pills and drinking beer one
after each other. In response to your question as to whether
I observed anybody popping pills this particular evening on
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US-52, it wasn’t that. After you see enough of it, you can
recognize it. It’s like a drink, if you take one, you got to have
another.”

Our courts have held that a lay witness who has personally
observed the individual is competent to testify whether or not in
his opinion that person was under the influence of drugs. State v.
Lindley, 286 N.C. 255, 210 S.E. 2d 207 (1974); State v. Cook, 273
N.C. 377, 160 S.E. 2d 49 (1968). However, the cases which have
allowed opinion testimony regarding drugs have done so on the
basis of much stronger indications of drug use. For example, in
State v. Lindley, supra, the officer observed defendant’s erratic
driving, his personal demeanor, a white substance on his lips, his
pinpoint pupils, the absence of aleohol on his breath, his lack of
muscular coordination, his mental stupor, and the way he walked,
acted and talked. He also interrogated defendant to ascertain
whether there might have been other causes of defendant’s condi-
tion. In the case before us we do not believe the evidence would
have supported an independent finding of driving under the in-
fluence of drugs. There was no evidence of any physical
manifestations of drug intoxication or of any odor of marijuana
smoke in the car.

The trial court erred in submitting to the jury the violation
of G.S. 20-139, driving under the influence of drugs. The question
is whether the error is prejudicial or harmful so as to result in
the granting of a new trial. The error was harmless if it could not
have affected the result. State v. Milby and State v. Boyd, 302
N.C. 137, 273 S.E. 2d 716 (1981); State v. Stanfield, 292 N.C. 357,
233 S.E. 2d 574 (1977); State v. Cottingham, 30 N.C. App. 67, 226
S.E. 2d 387 (1976); G.S. 15A-1443(a). The test of harmless error
must be applied on a case-by-case basis.

Applying the test to the case sud judice, we find the
evidence of defendant’s guilt on the involuntary manslaughter
charge was overwhelming: he drove on the wrong side of a divid-
ed fourlane highway, traveling at 55-60 m.p.h., and hit Mrs.
Warden's car head on, killing her; after the accident defendant
was “loud and boisterous” at the scene and at the hospital but
seemed to be in no pain; he smelled of aleohol, his eyes were red,
and there were beer cans in and around the car; defendant admit-
ted drinking two or three beers that evening; when told he had
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killed someone, defendant did not seem to care. We conclude that
there was no reasonable possibility that error in submitting the
G.S. 20-139 violation to the jury might have contributed to the
defendant’s conviction. We again note that the error in the in-
structions is not trivial or technical or merely academic but is
nonprejudicial because the evidence of defendant’s intentional,
wilful or wanton violation of the law is so strong that it would be
a vain act to reverse and remand for a new trial. We have careful-
ly considered defendant’s other assignments of error, and we find
no prejudicial error.

No error.

Judges WEBB and WHICHARD concur.

STATE OF NORTH CAROLINA v. CARL PAUL BARON, II

No. 8117SC1290
(Filed 6 July 1982)

1. Rape and Allied Offenses § 4.3 — rape victim shield statute —false accusations
against others
In a prosecution for second degree rape and incest, the rape victim shield
statute, G.S. 8-58.6, did not preclude evidence that the prosecutrix on previous
occasions had falsely accused others of improper sexual advances.
2. Rape and Allied Offenses § 4— use of tampons by prosecutrix
In a prosecution for second degree rape of and incest with defendant’s
thirteen-year-old daughter, evidence concerning the complainant’s prior use of
tampons was admissible to provide an alternative explanation for the opening
in her hymen.

APPEAL by defendant from Washington, Judge. Judgment
entered 19 May 1981 in Superior Court, SURRY County. Heard in
the Court of Appeals 24 May 1982.

The defendant, Carl Paul Baron, II, was convicted of two
counts of second degree rape and two counts of incest and was
given a fifteen to twenty-year active sentence for the rape and in-
cest that allegedly occurred on 7 January 1981, to be followed by
another fifteen to twenty-year prison sentence for the rape and
incest which allegedly occurred on 17 December 1980.
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Attorney General Edmisten, by Assistant Attorney General
Daniel C. Oakley, for the State.

Franklin Smith for defendant appellant.

BECTON, Judge.
I

The State’s evidence tended to show that the defendant
engaged in sexual relations with his thirteen-year-old daughter on
17 December 1980 and again on 7 January 1981. On 12 January
1981, the complainant went to the home of her grandmother and
telephoned Jean Kidd, a protective service worker for the Surry
County Department of Social Services. Ms. Kidd contacted the
Surry County Sheriff's Department, and statutory rape and
felonious incest charges were filed.

The physical examination of the complainant conducted on 12
January 1981 revealed no bruising or tearing of the genital or rec-
tal area and no sperms within the vagina. The examination did
reveal an opening in the hymen, however. Further, a pubic hair
was removed from the complainant’s genital area. A State Bureau
of Investigation (SBI) laboratory analysis revealed that the hair
did not belong to the complainant and did not belong to the de-
fendant.

The defendant, testifying in his own behalf, denied the allega-
tions of rape and incest. The three other children of the defend-
ant testified that they were present on the night of 17 December
1980 and that the incident alleged by the complainant did not oc-
cur. They also testified that nothing extraordinary happened on 7
January 1981.

Evidence heard in the absence of the jury revealed that the
complainant had accused a foster-parent of coming into her
bedroom in the nude, and a neighbor of improper sexual ad-
vances. Evidence heard in the absence of the jury suggested fur-
ther that the complainant had accused her older brother of
improper sexual advances and had once painted pubic hairs on a
three-year-old child.
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II

[1] The dispositive issue on appeal is whether the North
Carolina Rape Victim Shield Statute precludes evidence that the
complainant, on previous occasions, falsely accused others of im-
proper sexual advances.

Prior to trial, an in-camera hearing was held to determine the
admissibility of certain statements made by the complainant.
Defense attorneys sought, first, to cross examine the complainant
about similar accusations she made against a foster-parent, her
brother, and a neighbor; and second, to introduce the testimony of
one or more of those persons who would deny the accusations.
The trial court ruled this evidence inadmissible under the Rape
Vietim Shield Statute, G.S. 8-58.6.

G.S. 8-58.6 in pertinent part reads:

Restrictions on evidence in rape or sex offenses cases. —
(a) As used in this section, the term “sexual behavior” means
sexual activity of the complainant other than the sexual act
which is at issue in the indictment on trial.

(b) The sexual behavior of the complainant is irrelevant
to any issue in the prosecution unless such behavior:

(1) Was between the complaint [sic] and the defendant;
or

(2) Is evidence of specific instances of sexual behavior of-
fered for the purpose of showing that the act or acts
charged were not committed by the defendant; or

(3} Is evidence of a pattern of sexual behavior so distine-
tive and so closely resembling the defendant’s ver-
sion of the alleged encounter with the complainant as
to tend to prove that such complainant consented to
the act or acts charged or behaved in such a manner
as to lead the defendant reasonably to believe that
the complainant consented; or

(4) Is evidence of sexual behavior offered as the basis of
expert psychological or psychiatric opinion that the
complainant fantasized or invented the act or acts
charged.
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The trial court interpreted “sexual behavior” to include prior ac-
cusations made by the complainant and determined that the
evidence sought to be elicited should have been excluded in the
absence of “expert psychological or psychiatric opinion that
the complainant fantasized or invented the act or acts charged.”
G.S. 8-58.6(b)(4). We disagree.

The Rape Victim Shield Statute is “nothing more . . . than a
codification of this jurisdiction’s rule of relevance as that rule
specifically applies to the past sexual behavior of rape victims.”
State v. Fortney, 301 N.C. 31, 37, 269 S.E. 2d 110, 113 (1980). The
exceptions, G.S. 8-58.6(b) (1)-(4), merely “define those times when
the prior sexual behavior of the complainant is relevant to issues
raised in a rape trial. . . .” Id. at 42, 269 S.E. 2d at 116. The
statute clearly was not designed to preclude the admission of all
evidence relating to sex. The statute specifically defines sexual
behavior as “sexual activity of the complainant other than the
sexual act which is at issue in the indictment on trial.” G.S.
8-58.6(a). The statute further provides for an in-camera hearing at
which time “opposing counsel may present evidence, cross ex-
amine witnesses, and generally attempt to discern the relevance
of proffered testimony in the crucible of an adversarial pro-
ceeding away from the jury.” 301 N.C. at 42, 269 S.E. 2d at 116.
Again, except when the exceptions are applicable, the statute
declares as irrelevant the sexual history of rape vietims. It does
not exclude otherwise admissible evidence.

In this case, defense counsel made no representation that the
complainant had engaged in previous sexual activities. Defense
counsel sought only to introduce evidence of the prior allegedly
false statements for impeachment purposes and advised the court
of their intent. We believe that the Legislature intended to ex-
clude the actual sexual history of the complainant, not prior ac-
cusations of the complainant. We reached a similar result in State
v. Smith, 45 N.C. App. 501, 263 S.E. 2d 371, disc. rev. denied, 301
N.C. 104, --- S.E. 2d --- (1980), in which we concluded that
language or conversation does not constitute sexual behavior.
Specifically, we said: “"While the topic of conversation may have
been sexual in nature, there is no evidence presented in this case
to indicate that the speech arose to the level of sexual behavior
or activity. . . .” Id. at 503, 263 S.E. 2d at 372. In Smith, as in
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this case, defense counsel should have been allowed to introduce
the evidence in order to attack the credibility of the witness.

Since there is no contention that the complainant ever en-
gaged in sexual activity, there was no need to invoke the statute
to prevent the disclosure of complainant’s prior statements accus-
ing others of improper sexual advances. “The primary purpose of
impeachment is to reduce or discount the credibility of a witness
for the purpose of inducing the jury to give less weight to [her]
testimony in arriving at the ultimate facts in the case.” State v.
Nelson, 200 N.C. 69, 72, 156 S.E. 154, 156 (1930). The Rape Victim
Shield Statute was applied in this case to prevent defendant from
attacking the complainant’s veracity. Thus, one of the main funec-
tions of cross examination was defeated.

Because we grant defendant a new trial based on the trial
court’s erroneous application of the Rape Victim Shield Statute to
the facts of this case, it is not necessary to address two of defend-
ant’s three remaining assignments of error. We do address one
issue, however, since it is likely to arise at the retrial.

III

[2] The defendant sought to introduce evidence concerning the
complainant’s prior use of tampons in order to provide an alter-
native explanation for the opening in her hymen. Because defend-
ant denied having sexual intercourse with the complainant and
because the physical examination revealed no bruising or lacera-
tions of the skin of the genital or rectal area, defendant contends
that the “tampon evidence” was especially critical. The de-
fendant's wife (the stepmother of the complainant) testified that
the complainant tried to insert a tampon prior to the alleged rape
and experienced much pain. Because a jury may view this
evidence as consistent with the puncturing of the hymen and con-
sistent with the physical examination which revealed “no recent
tears or recent change in her hymen,” this evidence should not
have been excluded. “Relevancy describes the relationship be-
tween a proffered item of evidence and a proposition which is
provable or material in a given case.” United States v. Craft, 407
F. 2d 1065, 1069 (6th Cir. 1969). See generally 1 Stansbury, North
Carolina Evidence §§ 77-79 (Brandis rev. 1973); McCormick on
Evidence § 185 (2d ed. 1972). We believe the jurors, considering
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the guilt or innocence of the defendant, should have had access to
this evidence in considering whether the alleged offense occurred.

For the foregoing reasons, defendant should be granted a

New trial.

Chief Judge MORRIS and Judge MARTIN (Robert M.) concur.

A. E. P. INDUSTRIES, INC. v. R. BRUCE McCLURE

No. 822653C144
(Filed 6 July 1982)

Injunctions § 13.1— denial of preliminary injunction —failure to show irreparable
harm
The trial court did not abuse its discretion in the denial of a preliminary
injunction to restrain defendant, pending trial, from continued breach of
covenants not to compete and not to use or disclose confidential information on
the ground that plaintiff failed to show that it was threatened with irreparable
harm if the injunction were not issued pending trial.

Judge WEBB dissenting.

APPEAL by plaintiff from Snepp, Judge. Opinion and order
filed 2 December 1981 in Superior Court, MECKLENBURG County.
Heard in the Court of Appeals 28 May 1982.

Plaintiff brought suit alleging, inter alia, that defendant
breached covenants not to compete and not to use or disclose con-
fidential information. Plaintiff moved for a preliminary injunction
to restrain defendant, pending trial of the action, from continued
breach of the covenants.

From a denial of this motion, plaintiff appeals.

Bell, Seltzer, Park & Gibson, by James D. Myers and Ronald
T. Lindsay, for plaintiff appellant.

Elam, Seaford, McGinnis & Stroud, by Keith M. Stroud, for
defendant appellee.
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WHICHARD, Judge.

Plaintiff contends it is entitled to a preliminary injunction as
a matter of law. We disagree.

A preliminary injunction may be issued by order . . .:

(1) When it appears by the complaint that the plaintiff is
entitled to the relief demanded, and this relief, or any
part thereof, consists in restraining the commission
or continuance of some act the commission or contin-
uance of which, during the litigation, would produce
injury to the plaintiff. . . .

G.S. 1-485 (Cum. Supp. 1981). The injury threatened to plaintiff
must be irreparable, real and immediate. Telephone Co. w.
Plastics, Inc., 287 N.C. 232, 235, 214 S.E. 2d 49, 51 (1975). An in-
junetion ordinarily will not be granted where there is an adequate
legal remedy “which is as practical and efficient as is the
equitable remedy.” Durham v. Public Service Co., 267 N.C. 546,
557, 126 S.E. 2d 315, 323 (1962).

Ordinarily a temporary injunction will be granted pend-
ing trial on the merits, (1) if there is probable cause for sup-
posing that plaintiff will be able to sustain [its] primary equi-
ty, and (2) if there is reasonable apprehension of irreparable
loss unless injunctive relief be granted, or if in the court’s
opinion it appears reasonably necessary to protect plaintiff’s
right until the controversy between [it] and defendant can be
determined.

Conference v. Creech and Teasley v. Creech and Miles, 256 N.C.
128, 139, 123 S.E. 2d 619, 626 (1962).

It lies within the discretion of the court to determine
whether a preliminary injunction will be granted upon pleadings
and affidavits. Conference, 256 N.C. at 139-40, 123 S.E. 2d at 626.
In exercising its discretion “the court should consider the in-
convenience and damage to defendant as well as the benefit that
will acerue to the plaintiff.” Id. at 140, 123 S.E. 2d at 626; see also
Board of Elders v. Jones, 273 N.C. 174, 182, 159 S.E. 2d 545,
551-52 (1968).

The party moving for a preliminary injunction must offer
particular facts supporting its claim of irreparable injury. Pharr
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v. Garibaldi, 252 N.C. 803, 815, 115 S.E. 2d 18, 27 (1960). In review-
ing the denial of a preliminary injunction, the appellate court is
not bound by the findings of the lower court, Plastics, Inc., 287
N.C. at 235, 214 S.E. 2d at 51; but there is a presumption that the
lower court decision was correct, Conference, 256 N.C. at 140, 123
S.E. 2d at 627.

Assuming, arguendo, that the employment and termination of
employment agreements in question are valid and enforceable,
and that plaintiff is likely to succeed on the merits at trial, we
nevertheless cannot say the trial court abused its discretion in
failing to find that plaintiff was threatened with irreparable harm
or that its rights needed protection pending trial. The pleadings
and affidavits reveal the following:

The complaint alleges that defendant has breached covenants
not to compete and not to use confidential information, but sug-
gests no specific ways in which plaintiff has been harmed. Plain-
tiff offered one affidavit in which the only allegations of harm are
the following: “[Tlhat defendant has contacted at least nine
substantial customers of plaintiff,” who together account for ten
to fifteen percent of plaintiff’s annual sales in the geographical
area subject to the covenant not to compete; that “defendant has
been soliciting sales and orders of products of others which are
directly competitive with products which are manufactured by
the plaintiff to meet the particular needs of each such customer”;
that these activities are “highly damaging to the plaintiff's sales
program . . . and are also leading to damaging confusion by these
customers . . . [who] no doubt consider [defendant] to still repre-
sent the plaintiff” and that if defendant continues plaintiff will
“suffer irreparable damage.”

Defendant offered affidavits from employees of five different
companies which either purchase or manufacture the type of
products plaintiff manufactures. These affidavits allege that the
identity of customers who use such products, and their individual
product requirements, are readily available to all salesmen in the
trade; and that standard industry practice is for customers to
deal with several manufacturers and to place orders in response
to competitive bids. Further, defendant himself stated by af-
fidavit that he had incurred several thousand dollars in expenses
in setting up his own business (admittedly in competition with
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plaintiff), including assuming a lease on office space and hiring
two employees; and that he would be without a source of income
if enjoined from sales activities.

The trial court denied the injunction, reasoning that if de-
fendant

is restrained from engaging in this business . . . the injury to
him will be real and immediate, and he could not be made
whole even though he ultimately prevails upon a determina-
tion of the merits.

On the other hand, the plaintiff has failed to establish
through its evidence the reasonable likelihood of any substan-
tial monetary damage. If the injunction is granted the plain-
tiff would in effect have prevailed in the action no matter
what the final determination might be.

We find no basis in the record for holding that the trial court
abused its discretion in so concluding.

Plaintiff argues that Machinery Co. v. Milholen, 27 N.C. App.
678, 220 S.E. 2d 190 (1975), is controlling precedent and requires
the granting of an injunction here. The court there, however,
upheld the granting of a preliminary injunction to restrain the
disclosure of confidential information only after finding evidence
in the record of detriment to plaintiff. Although factually similar,
that case does not dictate the granting of an injunction here. The
issue on review is whether there has been an abuse of discretion.
A decision by the trial court to issue or deny an injunction will
generally be upheld on appeal if there is ample competent
evidence to support the decision, even though the evidence may
be conflicting and the appellate court could substitute its own
findings. Banner v. Button Corporation, 209 N.C. 697, 700, 184
S.E. 508, 510 (1936); see also Studios v. Goldston, 249 N.C. 117,
119, 105 S.E. 2d 277, 279 (1958). We find the decision here amply
supported by the record.

In view of our holding that the trial court did not abuse its
diseretion in denying the injunction based on inadequate showing
of irreparable harm to plaintiff, we deem it unnecessary to
discuss plaintiff's further arguments that (1) certain statements
offered by defendant to challenge the validity of the termination
of employment agreement violate the parol evidence rule,
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(2) other statements were either irrelevant or self-serving, and
(3) the court erred in finding that plaintiff’s customer lists and
business methods were not confidential.

Affirmed.
Judge CLARK concurs.
Judge WEBB dissents.

Judge WEBB dissenting.

I dissent from the majority. The record shows that the de-
fendant voluntarily entered into a contract with the plaintiff
under the terms of which he would not compete with the plaintiff
within a certain geographic area and for a prescribed time. The
majority does not question the reasonableness of the time and
area. He later changed his employment with the plaintiff and for
a substantial consideration, he signed a new contract in which he
again agreed not to compete within the same area and for the
same time. The defendant was not required to sign this contract
and I believe it is error for us to say he does not have to abide by
it. That will be the effect if the- plaintiff is limited to money
damages which it may or may not be able to prove, and which it
might not be able to collect if it gets a money judgment.

The majority relies on the failure of the plaintiff to show
damages. That is one reason I think the injunction should issue. It
is difficult to prove damages in this type of case and yet we know
the plaintiff could suffer substantial damages. I believe the effect
of the majority opinion is to allow the defendant to flaunt the
terms of a contract to which he freely assented. This I would not
do. I vote to reverse.
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STATE OF NORTH CAROLINA v. BOBBY CRAWFORD

No. 81265C1228
(Filed 6 July 1982)

1. Criminal Law § 75.7— statement made by defendant before Miranda warn-
ings —statement voluntary —properly admitted

Where an officer told defendant that he needed him to sign a waiver of
rights form in order to question him about a break-in, and the officer further
informed defendant of the presence of his fingerprints on stolen merchandise,
the officer simply gave defendant the minimal information necessary for him
to make an intelligent waiver. Therefore, when the defendant subsequently
stated “I'm not signing anything. I don’t know anything about the Firestone
Store, and if any fingerprints were on the tv's, somebody else had to put them
there” before the officer could read defendant his Miranda warnings, the trial
court properly found defendant’s statements were voluntarily made and prop-
erly admitted them.

2, Criminal Law § 113.9— instructions —error in summarizing evidence —objec-
tion and cure

Although the trial court erred in stating in his summary of the evidence
to the jury that the vehicle containing stolen merchandise was owned by an oc-
cupant of the same residence of defendant, the error was cured after defend-
ant made a timely objection and the court immediately corrected its
instruction and told the jury to disregard the court’s recollection.

APPEAL by defendant from Gaines, Judge. Judgment entered
19 May 1981 in Superior Court, MECKLENBURG County. Heard in
the Court of Appeals 29 April 1982.

Defendant was convicted of felonious breaking and entering
and felonious larceny. Judgment imposing concurrent prison
sentences was entered.

The State’s evidence tends to show the following. On the
night of 28 September 1980, Officer Smith responded to a
burglary alarm at a Firestone Tire and Rubber Company store on
East Independence Boulevard in Charlotte. He observed a Buick
vehicle parked at the rear of the store and two men approaching
the car. When the men got into the car, the officer shown his
spotlight on the driver’s side. Defendant turned and looked direct-
ly at him for approximately five to ten seconds. The Buick then
pulled away from the store. Officer Smith observed a broken win-
dow to the left of the store door.
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The Buick proceeded toward downtown Charlotte at a high
rate of speed. At the corner of Fifth and Seventh Streets, the
vehicle went off the road into a field. The men disembarked and
began running. After pursuing them unsuccessfully, Officer Smith
returned to their car. It contained eight television sets which
were later determined to be the property of Firestone. The police
matched two prints off the television sets with the finger and
palm prints of defendant. Defendant was arrested on 21 October
1980, and placed in custody.

Later that day, he was brought to the office of Officer Layton
for questioning in reference to the break-in. Officer Layton
testified at trial as follows:

“I told Mr. Crawford I needed to get a waiver from him and a
statement in reference to the break-in at the Firestone Store
on Independence Boulevard, and I also advised him that his
fingerprints had been found on the televisions that were
taken in the break-in which were recovered in the back . . .
of his sister’s car.”

Defendant objected to the admission of any statements he
made in response to Officer Layton’s remarks. The court con-
ducted a voir dire. Officer Layton testified that before he could
read defendant his Miranda warnings, defendant said, “I'm not
signing anything. I don’t know anything about the Firestone
Store, and if any fingerprints were on the TVs, somebody else
had to put them on there.” After hearing testimony, the court
made the following finding:

“This [defendant’s] utterance was not made in response to
any questions propounded to him by the officer and was
voluntarily made, and were [sic] not a violation, or were [sic]
not made under circumstances which violated the constitu-
tional rights of the defendant, either under the Constitution
of the United States or under the Constitution of the State of

North Carolina.”
The court admitted defendant’s statements into evidence.

Upon conclusion of the evidence and submission of the
charges, a jury found defendant guilty of felonious breaking or
entering and felonious larceny.



162 COURT OF APPEALS [68

State v. Crawford

Attorney General Edmisten, by Associate Attorney John W.
Lassiter, for the State.

Office of the Appellate Defender, by Assistant Appellate
Defender Malcolm R. Hunter, for defendant appellant.

VAUGHN, Judge.

[1]1 Defendant argues that the court committed reversible error
in admitting a statement which he alleges was the product of a
custodial interrogation in violation of Miranda v. Arizona, 384
U.S. 436, 86 S.Ct. 1602, 16 L.Ed. 2d 694 (1966). We disagree.

In Miranda v. Arizona, supra, the Supreme Court ruled that
the Fifth Amendment requires certain warnings to be given a
defendant before any evidence obtained as a result of a custodial
interrogation can be admitted against him. The defendant must
be advised of his right to remain silent, that anything he says can
be used against him in a court of law, that he has the right to the
presence of an attorney, and that if he cannot afford an attorney,
one will be appointed for him prior to questioning if he so desires.
The Court pointed out, however, that its decision did not bar the
admission of volunteered statements. 384 U.S. at 478, 86 S.Ct. at
1630, 16 L.Ed. 2d at 726.

After Miranda, courts were confronted with the issue of what
constitutes custodial interrogation. The phrase was defined in
Miranda as “questioning initiated by law enforcement officers
after a person has been taken into custody or otherwise deprived
of his freedom of action in any significant way.” 384 U.S. at 444,
86 S.Ct. at 1612, 16 L.Ed. 2d at 706. Some courts concluded the
Supreme Court was referring only to express questioning of a
defendant. See, e.g., Howell v. State, 5 Md. App. 337, 247 A. 2d
291 (1968).

In Rhode Island v. Immis, 446 U.S. 291, 100 S.Ct. 1682, 64
L.Ed. 2d 297 (1980), however, the Court declared that it did not
construe the Miranda opinion so narrowly. 446 U.S. at 299, 100
S.Ct. at 1688, 64 L.Ed. 2d at 306. It emphasized that the concern
in Miranda was protection of the privilege against compulsory
self-inecrimination, a privilege which could be violated by tech-
niques of persuasion other than express questioning. The
Supreme Court declared the following:
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“We conclude that the Miranda safeguards come into
play whenever a person in custody is subjected to either ex-
press questioning or its functional equivalent. That is to say,
the term ‘interrogation’ under Miranda refers not only to ex-
press questioning, but also to any words or actions on the
part of police (other than those normally attendant to arrest
and custody) that the police should know are reasonably like-
ly to elicit an incriminating response from the suspect. The
latter portion of this definition focuses primarily upon the
perceptions of the suspect, rather than the intent of
the police. . . . But, since the police surely cannot be held ac-
countable for the unforeseeable results of their words or ac-
tions, the definition of interrogation can extend only to words
or actions on the part of police officers that they should have
known were reasonably likely to elicit an incriminating
response.”

446 U.S. at 300-02, 100 S.Ct. at 1689-90, 64 L.Ed. 2d at 307-08.

In Innis, defendant’s incriminating statements occurred after
he had been arrested for murder and while he was en route to the
central police station. Two oificers in the front seat were discuss-
ing their concern that handicapped children in the area might find
the murder weapon and hurt themselves. Defendant interrupted
the conversation and said he could show them where the gun was
located.

Applying its definition to the facts at hand, the Supreme
Court concluded that defendant had not been interrogated within
the meaning of Miranda. The Court pointed out that the officers
had not directed their statements to defendant. There had also
been no showing that the officers were aware defendant was
peculiarly susceptible to an appeal to his conscience concerning
the safety of children. In short, it could not be said that the of-
ficers should have known their words were reasonably likely to
elicit an ineriminating response.

Applying the Court’s definition to the facts in the present
case, we conclude the trial court properly found that defendant’s
statements were voluntarily made. Officer Layton told defendant
that he needed him to sign a waiver of rights form in order to
question him about the break-in. When the officer further in-
formed defendant of the presence of his fingerprints on the stolen
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merchandise, the officer simply gave defendant the minimal in-
formation necessary for him to make an intelligent waiver. There
was no reason for Officer Layton to have known that his
preliminary remarks were likely to elicit an incriminating
response.

We distinguish the situation from that of an officer confront-
ing defendant with incriminating evidence after defendant has in-
voked his Miranda rights. The present defendant replied before
Officer Layton ever had the opportunity to read him his Miranda
warnings. Where the evidence supports the trial court’s findings
and conclusions that the statements were freely and voluntarily
made, the ruling will not be disturbed on appeal. State v. Harris,
290 N.C. 681, 228 S.E. 2d 437 (1976).

Moreover, even if we could conclude the court erred in admit-
ting defendant’s statement, it would be harmless beyond a
reasonable doubt. In the present cause, an expert in fingerprint
identification testified that prints lifted from the stolen television
sets were identical to defendant’s. The officer at the scene of the
crime positively identified defendant as the perpetrator. The
statement did not incriminate defendant. In fact, it was consistent
with defendant’s theory raised on cross-examination that any
prints found on the television sets resulted from legitimate
customer contact. Defendant’s assignment of error is overruled.

[2] Defendant’s Assignment of Error No. 3 concerns the jury in-
structions. In summarizing the evidence, the court stated that the
Buick vehicle containing the stolen sets had a tag number
“registered to and owned by an occupant of the same residence
that the defendant, Bobby Crawford, lived in, and that the owner
of the vehicle was related to Bobby Crawford.” Defendant argues
that the State offered no evidence to prove ownership or residen-
cy and that the judge’s remarks constituted an improper expres-
sion of opinion.

Any error in a court’s summation of the evidence should be
called to the attention of the court before the jury begins its
deliberations. State v. Hammonds, 301 N.C. 713, 272 S.E. 2d 856
(1981). The present defendant did make timely objection. The
court, thereafter, immediately corrected its instruetion concern-
ing defendant’s residence and told the jury to disregard the
court’s recollection. We must assume the jurors were capable of
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following the court’s instruction. Since the State presented
evidence that the Buick was registered to defendant’s sister, the
jury was properly allowed to consider ownership. Defendant’s
assignment of error is overruled.

No error.

Judges MARTIN (Robert M.) and ARNOLD conecur.

DEEP RIVER FARMS, LTD., A Limitep PArTNERSHIP v. MARK G. LYNCH,
SECRETARY OF REVENUE OF THE STATE OF NORTH CAROLINA

No. 81185C1087
(Filed 6 July 1982)

Taxation § 31.3— hygroponic growing system —not machine for use tax purposes
An assembled hygroponic growing system for tomatoes, which resembles
a greenhouse, is not a “machine” eligible for a reduced use tax under G.S.
105-164.4(1)(g) where substantial human activity is required within the system

in order for tomatoes to be cultivated and harvested.

APPEAL by plaintiff from Albright, Judge. Judgment entered
12 August 1981 in Superior Court, GUILFORD County. Heard in
the Court of Appeals 26 May 1982.

Plaintiff, a grower of tomatoes by use of hygroponic growing
systems purchased from an out-of-state vendor, appeals a judg-
ment determining that he was not entitled to a partial refund of a
use tax assessed and paid on 35 of his hygroponic growing
systems.

Haworth, Riggs, Kuhkn, Haworth & Miller, by John Haworth,
for plaintiff appellant.

Attorney General Edmisten, by Special Deputy Attorney
General Myron C. Banks, for defendant appellee.
BECTON, Judge.

The plaintiff is a tomato grower who purchased 35 units of
articles from an out-of-state vendor for the purpose of cultivating,
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growing, and harvesting tomatoes. The sytems were purchased
by plaintiff as total packages for a unit price not broken down for
the various component systems. As purchased from the out-of-
state vendor, the system was incapable of providing a life system
for the tomato. In order for it to operate properly, the system had
to be supplemented with a concrete floor, tables, and furnaces.
Once fully assembled, the system appeared to be a greenhouse
and was called a hygroponic growing system.

The plaintiff paid no sales tax on the units at the time they
were purchased. Taxes were paid on the supplies purchased local-
ly. The plaintiff was thereafter taxed for the units at a rate of 3%
state use tax and 1% county use tax. The plaintiff filed this ac-
tion requesting a partial refund of state taxes paid. He main-
tained that the systems should have been taxed as machines or
machinery at 1% of the cost, subject to an $80.00 limit, instead of
at the 3% rate. From a decision by defendant denying the refund
and a decision by the trial court finding that the package pur-
chased from the out-of-state vendor was not a machine, the plain-
tiff appeals.

The issue before this Court is whether the hygroponic grow-
ing system purchased by plaintiff was a machine or machinery for
purposes of G.S. 105-164.4(1)g).

In construing statutes, it is well established that the ordinary
and common meaning is to be given words unless a technical or
different meaning is apparent by the context. In re Duckett, 271
N.C. 430, 436, 156 S.E. 2d 838, 844 (1967). It is also well estab-
lished that when a taxing statute provides a lower tax rate than
is generally applied, a partial exemption is created. Yackt Co. v.
High, Commissioner of Revenue, 265 N.C. 653, 6566, 144 S.E. 2d
821, 823-24 (1965). Further, the taxpayer claiming an exemption
has the burden of showing that he comes within that exception.
Id., 144 S.E. 2d at 824.

G.S. 105-164.4 provides:

Imposition of tax; retailer.—There is hereby levied and
imposed, in addition to all other taxes of every kind now im-
posed by law, a privilege or license tax upon every person
who engages in the business of selling tangible personal prop-
erty at retail, . . .



N.C.App.] COURT OF APPEALS 167

Deep River Farms v. Lynch, Sec. of Revenue

(1) At the rate of three percent (3%) of the sales price of
each item or article of tangible personal property
when sold at retail in this State. . . .

Provided further, the tax shall be only at the rate of one
percent (1%) of the sales price, subject to a maximum tax of
eighty dollars ($80.00) per article, on the following items:

g. Sales of machines and machinery, whether animal or
motor drawn or operated, and parts and accessories
for such machines and machinery to farmers for use
by them in the planting, cultivating, harvesting or
curing of farm crops, and sales of machines and
machinery and parts and accessories for such
machines and machinery to dairy operators, poultry
farmers, egg producers, and livestock farmers for use
by them in the production of dairy products, poultry,
eggs or livestock.

The term “machines and machinery” as used in
this subdivision is defined as follows:

The term shall include all vehicular implements,
designed and sold for any use defined in this subdivi-
sion, which are operated, drawn, or propelled by
motor or animal power, but shall not include
vehicular implements which are operated wholly by
hand, and shall not include any motor vehicles re-
quired to be registered under Chapter 20 of the
General Statutes.

The term shall include all nonvehicular im-
plements and mechanical devices designed and sold
for any use defined in this subdivision, which have
moving parts, or which require the use of any motor
or animal power, fuel, or electricity in their operation
but shall not include nonvehicular implements which
have no moving parts and are operated wholly by
hand.

The term shall also include metal flues sold for
use in curing tobacco, whether such flues are attached
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to handfired furnaces or used in connection with
mechanical burners. [Emphasis added.]

We note initially that the statute defines machines to include
nonvehicular implements which have moving parts, or which re-
quire the use of any motor or animal power in their operation.
Giving these terms their ordinary meanings, we hold that the
system assembled did not constitute a machine as defined by the
statute. In fact, it resembled a greenhouse. Plaintiff and the trial
court referred to it as a greenhouse, building, or structure.

The trial court made the following relevant findings of fact to
which no exceptions were taken.

11. When the articles acquired from out-of-State vendors
and the articles acquired from vendors within the State were
properly assembled, constructed and connected, the resultant
assembly of property constituted what the plaintiff has
characterized as thirty-five “hygroponic growing systems.”

12. When the articles . . . were completely assembled,
constructed and connected, the structure had the physical ap-
pearance of a greenhouse, the walls and roof of which were
made of . . . plastic covering . . . supported by the ribs and
standards, . . . the floor of which was one of the concrete
slabs, ... which structure contained doors, fans, an
evaporative cooler, furnaces, grow tubes, grow tables con-
structed of fiber board, lumber and angle iron, . . . pumps,
pipes and other equipment and supplies, all of which con-
tributed to the maintenance of an artificial environment
which provided controlled amounts of nutrients, water,
humidity, light and temperature conducive to the successful
growth, cultivation and harvesting of tomatoes.

13. Within each greenhouse structure, employees of the
plaintiff would insert cubes of peat moss containing tomato
seeds into openings in the long plastic grow tubes which
rested on the grow tables constructed by the plaintiff.

16. Employees inside the structure would periodically
measure the nutrient level of the water and as necessary,
restore nutrients to it.
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17. On more infrequent schedules, employees inside the
structure would flush the entire system with water, and then
reintroduce water and nutrients into the system.

18. Harvesting of ripe tomatoes was also accomplished
inside the structure by employees of the plaintiff.

We do not believe that the definition of machines in G.S.
105-164.4(1)(g) can be construed to include this greenhouse-like
structure. We find support in our decision in the language of the
court in Endres Floral Co. v. United States, 450 F. Supp. 16 (N.D.
Ohio, 1977), where the court was asked to determine if a
greenhouse was a building, structure or machine, and therefore,
eligible for certain exemptions for federal income tax purposes.
There, the Court stated:

With respect to this exception, the court looks to
whether or not these greenhouses simply function as essen-
tially items of machinery or equipment. In other words, do
the greenhouses constitute mere processing chambers. See
Sunnyside Nurseries v. Commissioner, 59 T.C. 113, 121 (1972).
Examples of building-like structures which fall within the
first exception are brick kilns and lumber kilns, and freezer
structures used in the final processing of milk and ice cream
products. The significant distinction between those struec-
tures and the greenhouses here at issue is that considerably
more human activity is performed within the greenhouse
structures. In cases in which structures have been held to be
essentially machinery or equipment, the minimal amount of
human activity has been emphasized. By contrast, there is
more than a minimal amount of human activity performed
within the Endres’ greenhouses and this activity is essential
to the care of the plants and the production of Endres’
ultimate product—cut roses.

The employees’ work of pinching, pruning, fertilizing,
spraying, and cutting the roses took place on a regular basis
in the greenhouses. The growing of the rose plants required
a considerable degree of skill and knowledge on the part of
the employees. While the greenhouses provide a controlled
environment for plant growth, they did not simply operate as
processing chambers. See Sunnyside Nurseries v. Commis-
sioner, 59 T.C. 113, 121 (1972). Because of the amount of



170 COURT OF APPEALS [58

Cooper v. Town of Southern Pines

human activity in the greenhouses, the structures fail to
qualify as essentially items of machinery or equipment
within the meaning of the first regulatory exception.

Id. at 24 (emphasis added).

As did the greenhouses discussed in Endres, the hygroponic
growing systems which are the subject of this dispute required
substantial human activity within the system in order for the
tomatoes to be cultivated and harvested. We believe that this
amount of human activity within the system is too much for it to
be classified as a machine.

Further, giving the term machine its ordinary meaning, we
find it difficult to discern how this greenhouse could be called a
machine. To hold such would allow any building or structure
within which there are moving parts, systems or devices powered
by machines to be classified as a machine. Such an interpretation
would lead to absurd results not intended by the Legislature.

For the foregoing reasons, the judgment of the trial court is

Affirmed.

Chief Judge MORRIS and Judge MARTIN (Robert M.) concur.

KAREN STUTTS COOPER v. TOWN OF SOUTHERN PINES anp SEABOARD
COAST LINE RAILROAD COMPANY

No. 8120SC887
(Filed 6 July 1982)

1. Municipal Corporations § 14.1; Railroads § 5.2— installation of automatic
signal at railroad crossings —no duty of city
G.S. 160A-298(c) allows a city to exercise its discretion in requiring im-
provements at railroad crossings but it is not under an obligation to do so, and
there was neither evidence of abuse of diseretion nor negligence in defendant’s
failing to require the installation of automatic signals at a railroad crossing
where an automobile and train accident occurred.
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2. Municipal Corporations § 14.1; Railroads § 5.2— town's shrubbery obstructing
motorist’s view of train tracks —possible negligence —directed verdict for town
improper

In an action arising from an accident between an automobile and a train,
the trial court erred in directing a verdict for the town where the evidence
was sufficient for the jury to reasonably infer that the town failed to exercise
ordinary care in maintaining shrubbery along a public street and could foresee
that its omission would cause an obstruction interfering with public safety.
G.S. 160A-296(2).

3. Railroads § 5.3— train and automobile accident—contributory negligence—
jury question
In an action which evolved from an accident between a train and an
automobile, the issue of plaintiff’s contributory negligence should have been
submitted to the jury since plaintiff’s evidence supported the following con-
_flicting conclusions: (1) a jury could conclude that if plaintiff had looked back to
the right after crossing the first track, she should have seen the train in time
to avoid the collision, or (2) a jury could find that with her view obstructed,
plaintiff used her faculties the best she could to see if there was a danger and
that negligence should not be imputed to her.

APPEAL by plaintiff from Smith, Judge. Order entered June
1981 in Superior Court, MOORE County. Heard in the Court of Ap-
peals 6 April 1982,

Plaintiff appeals from a directed verdict in favor of Town of
Southern Pines.

On 4 March 1978, plaintiff, then 17 years old, was crossing
railroad tracks at New York Avenue in Southern Pines when her
car was hit by a southbound train owned by Seaboard Coast Line
Railroad Company. Plaintiff received injuries. Her sister, a
passenger in the car, was Kkilled.

Plaintiff filed a complaint alleging that the Town of Southern
Pines (Town) was negligent in failing to require adequate
safeguards at a known hazardous railroad crossing and in permit-
ting shrubbery adjacent to the tracks to obstruct motorists’ view.
She alleged that defendant Railroad was negligent in failing to
take reasonable measures to warn motorists of oncoming trains at
a known hazardous crossing and in failing to keep a proper
lookout for approaching motorists. Plaintiff sought compensatory
and punitive damages from defendants.

At trial, plaintiff presented evidence that New York Avenue
is a city-maintained street crossed by approximately 1,000 vehi-
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cles per day. It is intersected by two parallel sets of railroad
tracks. The tracks are lined on both sides with trees and shrub-
bery, planted and maintained by the Town.

A white bar indicating a stop extends across the westbound
lane of New York Avenue, approximately sixteen feet from the
center line of the easternmost railroad track. At this bar is a
railroad crossbuck sign. There are nineteen feet from the center
of the first track of the crossing to the center of the westernmost
track. According to an expert in traffic engineering, it takes 6.7
seconds to travel from the position of the stop bar to the western-
most track.

Plaintiff testified that on 4 March 1978, she did not stop at
the white bar on New York Avenue. She pulled directly up to the
railroad tracks. She looked left, then right, then left again. To her
left, she could see almost down to the next crossing. To her right,
her view was obstructed by shrubbery and the angle of the
tracks. She could see about halfway to the next crossing. After
the second look to the left, plaintiff proceeded across the tracks.
She did not look back to the right while crossing.

Plaintiff was struck by a train on the westernmost track. The
train engineer testified that he saw plaintiff when he was approx-
imately 75 feet from the crossing. He saw her stop at the east
track and then proceed across.

According to plaintiff’s witnesses, there have been five prior
accidents at the crossing during 1966-1978. The crossing has a
hazard index of 217.9.

At the close of plaintiff’s evidence, both defendants moved
for a directed verdict pursuant to Rule 50 of the Rules of Civil
Procedure. The court denied the motion as to defendant Railroad
and granted the motion as to defendant Town.

Pollock, Fullenwider, Cunningham and Patterson, by Bruce
T. Cunningham, Jr., for plaintiff appellant.

Young, Moore, Henderson and Alvis, by John E. Aldridge,
Jr., and Brown, Holshouser and Pate, by W. Lamont Brown, for
defendant appellee.



N.C.App.] COURT OF APPEALS 173

Cooper v. Town of Southern Pines

VAUGHN, Judge.

There are two issues on appeal. (1) Did plaintiff present suffi-
cient evidence to submit the question of the Town’s negligence to
the jury? (2) If so, did plaintiff’s evidence establish contributory
negligence as a matter of law? For the following reasons, we con-
clude that the court improperly entered a directed verdict in
favor of the Town.

To establish a prima facie case of negligence, plaintiff must
establish that defendant owed her a duty of care, that defendant
breached that duty, and that defendant’s breach was the actual
and proximate cause of her injury. Burr v. Everhart, 246 N.C.
327, 98 S.E. 2d 327 (1957). A directed verdict on the issue of
negligence is improper unless the evidence, when viewed in the
light most favorable to plaintiff, fails to show one of these
elements.

[11 In the present action, plaintiff alleges that G.S. 160A-298(c)
creates a duty of care which the Town breached. We disagree.

G.S. 160A-298(c) authorizes a city to require “the installation,
construction, erection, reconstruction, and improvement of warn-
ing signs, gates, lights, and other safety devices at grade cross-
ings. . . .” The exercise of control over railroad crossings has
also been held to be within a municipality’s inherent police power.
See R.R. Co. v. City of Winston-Salem, 275 N.C. 465, 168 S.E. 2d
396 (1969); Winston-Salem v. R.R., 248 N.C. 637, 105 S.E. 2d 37
(1958).

The fact that a city has the authority to make certain deci-
sions, however, does not mean that the city is under an obligation
to do so. The words “authority” and “power” are not synonymous
with the word “duty.” When the legislature intended to create a
duty in Chapter 1604, it did so expressly. See G.S. 160A-296.

G.S. 160A-298 allows a city to exercise its discretion in re-
quiring improvements at railroad crossings. There is no mandate
of action. Courts will not interfere with discretionary powers con-
ferred on a municipality for the public welfare unless the exercise
(or nonexercise) of those powers is so clearly unreasonable as to
constitute an abuse of discretion. Riddle v. Ledbetter, 216 N.C.
491, 49394, 5 S.E. 2d 542, 544 (1939).
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In the instant case, we find no evidence of an abuse of discre-
tion. We, therefore, hold, as a matter of law, that the Town was
not negligent in failing to require the installation of automatic
signals at the New York Avenue crossing. In so holding, we
necessarily overrule plaintiff’'s Assignments of Error Nos. 2 and 3.
Those exceptions pertain to the admissibility of exhibits relevant
solely to plaintiff’s claims under G.S. 160A-298.

[2] Plaintiff claims that the Town was also negligent in allowing
shrubbery to obstruct a motorist’s view of the tracks in violation
of G.S. 160A-296(2). Unlike G.S. 160A-298, G.S. 160A-296(2) does
create an affirmative duty of care: A city shall have “[t]he duty to
keep the public streets, sidewalks, alleys, and bridges . . . free
from unnecessary obstructions.” An obstruction can be anything,
including vegetation, which renders the public passageway less
convenient or safe for use.

In the present case, plaintiff presented evidence that the
Town had improved the area bordering both sides of the tracks.
There were evergreen trees, large magnolia trees, many azaleas,
dogwood trees, and oak trees. The Town was responsible for the
pruning of those plants. Plaintiff testified that when she stopped
at the crossing, her view to the right was not clear: “Bushes and
shrubs and stuff —most of those were in the way. The bushes ap-
peared to be full and green and about medium height.”

From such evidence, a jury could reasonably infer that the
Town failed to exercise ordinary care in maintaining shrubbery
along a public street and could foresee that its omission would
cause an obstruction interfering with public safety. We conclude
that the court erred in entering a directed verdict in defendant’s
favor on the issue of negligence.

[3] Defendant argues that the court nevertheless properly
directed a verdict in its favor because plaintiff’s evidence
established contributory negligence as a matter of law. We
disagree.

Contributory negligence is a jury question unless the
evidence is so clear that no other conclusion is possible. B.R. v.
Trucking Co., 238 N.C. 422, 78 S.E. 2d 159 (1953); Ridge v. Grimes,
53 N.C. App. 619, 281 S.E. 2d 448 (1981). Here, plaintiff stopped
before the tracks. She looked in both directions but did not see a



N.C.App.] COURT OF APPEALS 175

Harris v. Harris

train. Her view to the right was obstructed by shrubbery and the
angle of the tracks. Once she proceeded across the first set of
tracks, she never looked back to the right. The train engineer saw
plaintiff’s car at the easternmost track when he was 75 feet from
the crossing.

Plaintiff’s evidence supports conflicting conclusions. There
were nineteen feet between the two sets of tracks. A jury could
conclude that had plaintiff looked back to the right after crossing
the first track, she should have seen the train in time to avoid the
collision. A jury could also find, however, that with her view
obstructed, plaintiff used her faculties the best she could to see if
there was danger and that negligence should not be imputed to
her. Where conflicting inferences can be drawn from the
evidence, there is no contributory negligence as a matter of law.
See Coltrain v. R.R., 216 N.C. 263, 4 S.E. 2d 853 (1939); Loflin v.
R.R., 210 N.C. 404, 186 S.E. 493 (1936).

We conclude that plaintiff presented evidence that would
support a finding that Town’s negligence was a proximate cause

of her injuries. The court erred in directing a verdict in defend-
ant’s favor. The order is reversed.

Reversed.

Judges MARTIN (Robert M.) and ARNOLD concur.

ARLENE R. HARRIS v. HAROLD R. HARRIS

No. 8112DC1158

(Filed 6 July 1982)

1. Appeal and Error § 16— delay of ruling on motion—attempted appeal —
jurisdiction to decide motion
Plaintiff’s attempted appeal from a non-appealable interlocutory order in
which the trial court delayed ruling on plaintiff’s motion for an assignment of
wages was a nullity and did not deprive the trial court of jurisdiction to hear
plaintiff's motion. G.S. 1A-1, Rule 54(b); G.S. 1-277(a).
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2, Divorce and Alimony § 19.5— separation agreement—amount of sup-
port —prior appellate decision —binding effect on trial court
A prior Court of Appeals decision affirming judgment for plaintiff wife in
her action to enforce provisions of a separation agreement requiring defendant
husband to pay plaintiff, as support, a sum equal to 50% of his Army retire-
ment pay was binding on such issue, and the trial court had no authority to
modify the terms of the separation agreement by reducing the percentage of
defendant’s military retirement pay to which plaintiff was entitled.

3. Divorce and Alimony § 21— assignment of military retirement pay prohibited

An assignment to plaintiff wife of defendant husband’s military retire-

ment pay pursuant to a court-ordered specific performance of a separation

agreement would conflict with federal law and threaten grave harm to
substantial federal interests. G.S. 1A-1, Rule 70; G.S. 50-16.7(b).

APPEAL by plaintiff from Hair, Judge. Judgment entered 20
July 1981 in District Court, CUMBERLAND County. Heard in the
Court of Appeals 10 June 1982.

Plaintiff brought an action to enforce a separation agreement
wherein defendant agreed to pay plaintiff, as support for herself,
a sum equal to fifty percent of his United States Army retirement
pay each month for defendant’s lifetime. At trial, plaintiff pre-
vailed and defendant appealed to this Court. In an opinion
published at 50 N.C. App. 305, 274 S.E. 2d 489 (1981), disc. rev.
denied and ap. dismissed, 302 N.C. 397, 279 S.E. 2d 351 (1981), we
affirmed judgment for plaintiff. A more detailed factual summary
appears in that opinion. Following certification of that opinion to
the trial ecourt, plaintiff moved for an order of contempt for de-
fendant’s wilful failure to comply with the trial court’s order to
pay plaintiff the support due her, and for an order of specific per-
formance by an assignment to plaintiff of fifty percent of defend-
ant’s military retired pay. Following a hearing on that motion, on
9 June 1981, Judge Hair found defendant in wilful contempt and
ordered him confined to jail until defendant paid plaintiff the sum
of $15,390.00, but delayed ruling on plaintiff’'s motion for assign-
ment of wages. Plaintiff gave notice of appeal from that order on
17 June. In separate motions filed 19 June, defendant moved to
dismiss plaintiff’s appeal as being interlocutory, to set aside the
contempt order and for a new trial on that issue. Pursuant to
Rule 60 of the Rules of Civil Procedure, defendant also moved for
an order setting aside, or in the alternative, amending the
original judgment in plaintiff’s favor, which was the subject of the
previous appeal in this case. Plaintiff responded to that motion by
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asserting res judicata. After a hearing, Judge Hair entered an
order on 20 July modifying the separation agreement by reducing
defendant’s monthly support obligation to plaintiff to twenty per-
cent of his military retirement pay, after taxes, and ordering
defendant to execute an assignment of his wages to ensure pay-
ment to plaintiff of twenty percent of defendant’s retlrement pay
after taxes. Plaintiff appeals from this ruling.

William J. Townsend, for plaintiff-appellant.

Barringer, Allen & Pinnix, by Thomas L. Barringer and
Frank M. Parker, Jr., for defendant-appellee.

WELLS, Judge.

[1] The first issue to be addressed in this appeal is whether,
after plaintiff gave notice of appeal, Judge Hair had jurisdiction
to dismiss plaintiff’s appeal by order entered 20 July 1981. In sup-
port of her contention, plaintiff cites Wiggins v. Bunch, 280 N.C.
106, 184 S.E. 2d 879 (1971), reh. denied, 281 N.C. 317 (1972) and
Sink v. Easter, 288 N.C. 183, 217 S.E. 2d 532 (1975), for the
general proposition that an appeal takes the case out of the
jurisdietion of the tribunal from which the appeal is taken.
However, we find those cases to be inapposite.

One of the exceptions to the general rule cited in Wiggins is
that “[a]n attempted appeal from a non-appealable order is a nulli-
ty and does not deprive the tribunal from which the appeal is
taken of jurisdiction.” Utilities Comm. v. Edmisten, Attorney
General, 291 N.C. 361, 230 S.E. 2d 671 (1976); Bizzell v. Bizzell, 247
N.C. 590, 101 S.E. 2d 668 (1957), cert. denied, 358 U.S. 888 (1958),
reh. denied, 358 U.S. 938 (1959); Cox v. Cox, 246 N.C. 528, 98 S.E.
2d 879 (1957). This case is factually similar to Bizzell, in that the
portion of the Judge’s order to which plaintiff’s appeal relates is
merely a retention for later ruling of one of plaintiff’s motions.
Thus, plaintiff’s appeal was not from a final judgment, and was in-
terlocutory. G.S. 1A-1, Rule 54(b); G.S. 1-277(a); Leasing Corp. v.
Myers, 46 N.C. App. 162, 265 S.E. 2d 240 (1980); ap. dismissed, 301
N.C. 92 (1981); see Shuford, N.C. Civil Practice and Procedure,
§ 54-3 (2nd ed. 1981). We find that the trial court retained
jurisdiction to hear plaintiff’s motion to have defendant’s military
retirement pay assigned to her, and we overruled this assignment
of error.
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[2] Plaintiff’s next assignment of error is that the trial judge
lacked authority to modify the terms of the parties’ separation
agreement by reducing the percentage of defendant’s military
retirement pay to which plaintiff was entitled. We agree. The
prior decision of this Court affirming judgment for plaintiff is
binding on this issue. See Complex, Inc. v. Furst and Furst v.
Camilco, Inc., and Camilco, Inc. v. Furst, 43 N.C. App. 95, 258 S.E.
2d 379 (1979); disc. rev. denied, 299 N.C. 120, 261 S.E. 2d 923
(1980); see also Heidler v. Heidler, 53 N.C. App. 363, 280 S.E. 2d
785 (1981). Judge Hair had no authority to modify defendant’s
obligations under the separation agreement, and his order so
doing is vacated.

[3] The final issue before us is whether plaintiff is entitled to
the remedy of specific performance by assignment of fifty percent
of defendant’s Army retirement pay. The legal and factual history
of this case makes it plain that plaintiff’s remedies at law are
time-consuming, expensive, and inadequate. Plaintiff cites G.S.
1A-1, Rule 70 and G.S. 50-16.7(b), in support of her argument that
defendant’s military pay is “other income due or to become due”
which defendant may be ordered to assign to plaintiff to secure
payment according to the terms of the separation agreement.

The question, then, is whether defendant’s Army retirement
pay is “income” which can be assigned by order of a court of this
state. In Hisquierdo v. Hisquierdo, 439 U.S. 572, 59 L.Ed. 2d 1, 99
S.Ct. 802 (1979), the Supreme Court ruled that the Supremacy
Clause precluded the application of California community proper-
ty law to award a divorced wife an interest in her former hus-
band’s federal Railroad Retirement Act benefits. The Court’s
decision was based partly on a specific prohibition against assign-
ment, garnishment, or attachment in the Railroad Retirement Act
of 1974, 45 U.S.C. § 231 et seq., as follows:

45 U.S.C. § 231m Assignability; exemption from levy

Notwithstanding any other law of the United States, or
of any State, territory, or the District of Columbia, no annui-
ty or supplemental annuity shall be assignable or be subject
to any tax or to garnishment, attachment or other legal proc-
ess under any circumstances whatsoever, nor shall the pay-
ment thereof be anticipated. . . .
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In the more recent case of McCarty v. McCarty, --- U.S. ---,
69 L.Ed. 2d 589, 101 S.Ct. --- (1981), the United States Supreme
Court reversed a ruling of the California Supreme Court which
had had the effect of upholding a dissolution decree entitling a di-
vorced wife to 45 percent of her husband’s Army retirement pay,
which was included as part of the community property of the mar-
riage. In reversing, the Court stated that “[mlilitary retired pay
differs in some significant respects from a typical pension or
retirement plan . . . . [M]ilitary retired pay is reduced compensa-
tion for reduced current services.” Citing legislative history, the
court characterized military retirement pay as a “personal entitle-
ment payable to the retired member himself as long as he lives,”
over which the service member may designate as beneficiary one
other than a spouse or ex-spouse. The Court went on to state in
McCarty that:

[Ilt is clear that Congress intended that military retired
pay “actually reach the beneficiary.” See Hisquierdo . . .
[supra] Retired pay cannot be attached to satisfy a property
settlement incident to the dissolution of a marriage. .
Congress rejected a provision . . . that would have allowed
attachment of up to 50% of military retired pay to comply
with a court order in favor of a spouse, former spouse, or
child. . . . (Emphasis added.)

Subsequently, comprehensive legislation was enacted. In
1975, Congress amended the Social Security Act to provide
that all federal benefits, including those payable to members
of the armed services, may be subject to legal process to en-
force child support or alimony obligations. Pub L 93-647,
§ 101(a), 88 Stat 2357, 42 USC § 659 [42 USCS § 659]. In
1977, however, Congress added a new definitional section
(§ 462(c)) providing that the term “alimony” in § 659(a) “does
not include any payment or transfer of property . . . in com-
pliance with any community property settlement, equitable
distribution of property, or other division of property be-
tween spouses or former spouses.”

We are persuaded that under McCarty, supra, and Hisquier-
do, supra, an assignment of defendant’s military retirement pay
pursuant to a court-ordered specific performance of a separation
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agreement conflicts with the federal law and would threaten
“grave harm to ‘clear and substantial’ federal interests.” McCar-
ty, supra. As unfortunate as such a result is, given that the
equities of this case clearly lie with plaintiff, that portion of
Judge Hair’s order must also be and is vacated.

The effect of our opinion is that the original judgment in
plaintiff's favor, as affirmed by us in our earlier opinion, remains
in full force and effect.

Vacated.

Judges HEDRICK and ARNOLD concur.

LEWIS W. FRYE anp wirg, VIRGINIA FRYE v. WILLIAM W. ARRINGTON AND
wiFg, LILLIAN P. ARRINGTON; EDWARD T. ARRINGTON AND WIFE,
LOUISE ARRINGTON; LESSIE ARRINGTON, sINGLE; MARY A. DAVIS
AND HUSBAND, DONALD DAVIS; WILLIAM A. TAYLOR anDp wire, CAROL
TAYLOR; EDGAR H. TAYLOR anp wirE, CHARLENE N. TAYLOR; aND
LILLIAN T. PINER AnND HUSBAND, JOHN PINER

No. 8135C1076
(Filed 6 July 1982)

Deeds § 14.1 — reservation of mineral rights —pre-1968 deed —habendum clause ex-
plaining granting clause
In an action to remove a cloud on plaintiffs’ title to land conveyed in 1946,
the trial court properly entered summary judgment for defendants where the
habendum limited the granting clause by containing a reservation which could
be read as limiting the fee conveyed to a fee in the surface of the lands
described.

APPEAL by plaintiffs from Reid, Judge. Judgment entered 14
September 1981 in Superior Court, CARTERET County. Heard in
the Court of Appeals 25 May 1982.

Plaintiffs appeal from an order granting summary judgment
in favor of defendants.

This is a civil action to remove a cloud on plaintiffs’ title to
lands in Carteret County. The material facts are not in dispute.
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On 26 July 1946, Mary Arrington conveyed to North Carolina
Pulp Company by deed in fee simple with warranty, a tract of
land located in Carteret County, North Carolina. Immediately
following the metes and bounds description of the land appears
the following language:

“The said Mary G. Arrington also reserves unto herself and
her heirs and assigns, all the oil, gas and mineral in and
under the surface of said lands and all rights of ownership
therein, with full right and license to explore, mine, develop
and operate for any and all of said products and to erect
necessary buildings, pipe lines, machinery and equipment
necessary in and about the business of mining, developing or
operating for any of said products, according to the privileges
and customs of the field that may be developed upon said
tract of land, but it is expressly covenanted and agreed that
no damage will be done to the timber or trees in said opera-
tions.”

The habendum incorporates the foregoing reservation of oil and
mineral rights.

Plaintiffs have succeeded to the title of North Carolina Pulp
Company in 128 acres of the original conveyance. They are the
owners of all rights and interests in that parcel which were con-
veyed by the deed of Mary Arrington in 1946. Defendants are the
heirs of Mary Arrington and the owners of any rights reserved.

Upon plaintiffs’ motion for summary judgment, the court con-
sidered the parties’ exhibits, stipulations and evidence. It found
that there was no genuine issue as to any material fact. It found
that in the premises and the habendum of the 1946 deed, Mary
Arrington reserved all oil, gas and mineral rights in the land. It
further found that it was the intent of Mary Arrington to reserve
those rights. Based on its findings and conclusions of law, the
court ordered that the deed reserved all rights of ownership in
oil, gas and minerals in and under the surface of the described
lands unto Mary Arrington and her heirs. It denied plaintiffs’ mo-
tion and entered summary judgment in favor of defendants.

Nelson W. Taylor III, for plaintiff appellants.

Wheatly, Wheatly and Nobles, by John E. Nobles, Jr., for
defendant appellees.
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VAUGHN, Judge.

Summary judgment is proper only when there is no genuine
issue as to any material fact and one party is entitled to judg-
ment as a matter of law. Brenner v. School House, Ltd., 302 N.C.
207, 274 S.E. 2d 206 (1981). In the present action, both parties are
in agreement as to the facts. The controversy centers on the con-
struction to be given the reservation found in the description and
the habendum. Plaintiffs argue that the reservation is void for
repugnancy with the grant in fee simple. We disagree.

At the outset, we note that G.S. 39-1.1 is inapplicable to the
present action. In construing deeds executed prior to 1 January
1968, courts must look to common law rules. Whetsell v. Jernigan,
291 N.C. 128, 229 S.E. 2d 183 (1976). At common law, the granting
clause was the essence of the contract. Artis v. Artis, 228 N.C.
754, 760, 47 S.E. 2d 228, 232 (1948). Therefore, when there was an
inconsistency between the granting clause and the kabendum, and
the intent of the grantor was unclear, the granting clause con-
trolled. Seawell v. Hali, 185 N.C. 80, 116 S.E. 189 (1923); Triplett
v. Williams, 149 N.C. 394, 63 S.E. 79 (1908).

Courts further held, however, that technical rules of con-
struction were not to be strictly applied if to do so would defeat
the obvious intent of the grantor. E.g., Bryant v. Shields, 220 N.C.
628, 631, 18 S.E. 2d 157, 159 (1942); Elliott v. Jefferson, 133 N.C.
207, 214-16, 45 S.E. 558, 561 (1903). Common law recognized that
in some situations the habendum would prevail:

“[I}t is suggested as an elementary maxim that when there
are repugnant clauses in a deed the first will control and the
last will be rejected, but in . . . other cases, it is held that
this principle must be subordinated to the doctrine
heretofore stated, that the intent of the parties as embodied
in the entire instrument is the end to be attained, and that a
subsequent clause may be rejected as repugnant or irrecon-
cilable only after subjecting the instrument to this control-
ling principle of construction. [Citations omitted.] Having
regard to this principle, we must likewise give effect to
another of equal importance, which is this: the office of
the habendum being to lessen, enlarge, explain, or qualify the
estate granted in the premises, the granting clause and the
habendum must be construed together, and any apparent in-
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consistency reconciled, if possible, because the habendum
may control where it clearly manifests the grantor’s inten-
tion. ‘It may be formulated as a rule that where it is im-
possible to determine from the deed and surrounding
circumstances that the grantor intended the kabendum to
control, the granting words will govern, but if it clearly ap-
pears that it was the intention of the grantor to enlarge or
restrict the granting clause by the habendum, the latter must
control.’ 1 Devlin on Deeds, sec. 215 [Citations omitted].”

Seawell v. Hall, 185 N.C. at 83, 116 S.E. at 191; Triplett v.
Williams, supra.

In the 1946 deed, it is obvious that Mary Arrington’s intent
was not to convey oil, gas and mineral rights. A reservation of
those rights is found in language following the description as well
as in the habendum. We must determine whether the habendum
and granting clause can be construed together to effectuate the
grantor’s intent.

Plaintiffs argue that the two clauses are irreconcilable. If the
deed had expressly granted mineral rights to North Carolina Pulp
Company, we would agree. A recognized canon of construction is
that the habendum cannot divest an estate already vested by the
granting clause. E.g., Triplett v. Williams, 149 N.C. at 395, 63 S.E.
at 79.

Here, however, the reservation follows a grant by general
description. The Supreme Court has held that similar reserva-
tions of timber rights are valid. See Hardison v. Lilley, 238 N.C.
309, 78 S.E. 2d 111 (1953); Mining Co. v. Cotton Mills, 143 N.C.
307, 55 S.E. 700 (1906). In Hardison v. Lilley, supra, the Court ex-
plained: “[T]he reservation and exception relate only to the quan-
tum of the property described, and not to the quality of the
estate conveyed, and are therefore not repugnant to the fee sim-
ple estate in that which was conveyed. . . .” 238 N.C. at 311, 78
S.E. 2d at 112. See also Singleton v. School Dist. No. 34, 10 S.W.
793 (Ky. 1889).

The reservation of mineral rights in the 1946 deed can
likewise be explained without destroying the grant. Ordinarily, a
general grant is sufficient to convey minerals in and under the
surface of the described land. Mineral rights, however, may be
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severed from surface rights. Vance v. Pritchard, 213 N.C. 552, 197
S.E. 182 (1938). When Mary Arrington reserved unto herself an
estate in fee in the minerals, she necessarily reduced the quantity
of the estate conveyed to the land’s surface. The reservation,
however, had no effect on the fee she conveyed to North Carolina
Pulp Company in that surface. Accord Associated Oil Co. v. Hart,
277 S.W. 1043 (Tex. 1925).

In summary, where it is clearly the intention of the grantor
to limit or explain the granting clause by the habendum, the lat-
ter, according to common law, will control. Here, the habendum
contains a reservation which can be read as limiting the fee con-
veyed to a fee in the surface of the lands described. This con-
struction reconciles any apparent inconsistency between the
granting clause and habendum, and is in line with the grantor’s
clear intent. We, therefore, conclude that the court properly held,
as a matter of law, that the Mary Arrington deed reserves all oil,
gas and mineral rights in and under the surface of the conveyed
lands unto Mary Arrington and her heirs.

The court’s order entering summary judgment in favor of
defendants is affirmed.

Affirmed.

Judges MARTIN (Harry C.) and HILL concur.

JAMES H. HUNDLEY, EmpPLOYEE, PLAINTIFF v. FIELDCREST MILLS, EMPLOYER,
SELF-INSURED DEFENDANT

No. 8110I1C1106

(Filed 6 July 1982)

1. Master and Servant § 68— workers’ compensation—occupational disease
—proof of wage-earning impairment
The plaintiff in a workers’ compensation case may prove his wage-earning
impairment from an occupational disease by evidence of preexisting conditions
such as his age, education and work experience which are such that an injury
causes him a greater degree of incapacity for work than the same injury would
cause some other person.
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2, Master and Servant § 68— workers’ compensation—occupational disease
—wage-earning impairment — sufficiency of evidence

Plaintiff presented sufficient evidence of an impairment of his wage-
earning capacity because of an occupational lung disease to support an award
of compensation for disability from such disease where plaintiff presented the
medical report of a pulmonary specialist stating that plaintiff had approximate-
ly 20% permanent disability from a lung disease and recommending that plain-
tiff continue to refrain from areas of high air pollution, and where plaintiff
testified that he quit work because he suffered from such shortness of breath
that it became necessary for other people to help him with his tasks, he has
not worked since he quit his job at defendant’s textile mill, he is unable to per-
form even simple tasks at home because of his shortness of breath, at the time
he retired he was 62 years old, had a second grade education and could only
read and write his name, and his sole work experience was that of performing
unskilled labor in the spinning room of defendant’s textile mill. Therefore,
where the Industrial Commission found that plaintiff suffered from an occupa-
tional disease but failed to make findings as to whether his wage-earning
capacity had been impaired by such disease, the cause must be remanded to
the Commission for such findings.

APPEAL by plaintiff from the North Carolina Industrial Com-
mission opinion and award of 17 July 1981. Heard in the Court of
Appeals 27 May 1982.

Plaintiff was employed by Fieldcrest Mills in its spinning
room for approximately forty-three years. During his employ-
ment, he was exposed to respirable cotton trash dust. In 1976,
plaintiff suffered such shortness of breath that he became unable
to perform his work as a yarn hauler. He quit his job.

On 9 May 1979, plaintiff filed a claim with the North Carolina
Industrial Commission seeking benefits for disability resulting
from an occupational lung disease. Based upon plaintiff's
testimony and submitted medical reports, the Deputy Commis-
sioner found that the shortness of breath experienced by plaintiff
was caused by sinus bradycardia. He concluded that plaintiff did
not suffer from an occupational disease and denied plaintiff’s
claim.

Plaintiff appealed to the Full Commission. Its opinion and
award contained the following preliminary remark: “[I}t is the
opinion of the Full Commission that while plaintiff has shown no
compensable disability as a result of an occupational disease, that
plaintiff has shown that he has received damage to his lungs as a
result of his exposure to respirable cotton trash dust while work-
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ing for defendant-employer.” The Commission then set aside the
opinion and award of the Deputy Commissioner and substituted
its own in lieu thereof.

In Finding of Faet No. 10, the Commission found that plaintiff
suffered from an occupational disease. It concluded the following:

“As a result thereof, plaintiff has sustained permanent injury
to important organs or parts of the body for which no com-
pensation is payable under the provisions of G.S. 97-31(1)}23).
The fair and equitable amount of compensation for such per-
manent injury under the Workers’ Compensation Act is
$4,000.00. G.S. 97-31(24); G.S. 97-52; G.S. 97-53.”

It awarded plaintiff $4,000.00 and unpaid medical expenses.
Michael E. Mauney, for plaintiff appellant.

Smith, Moore, Smith, Schell and Hunter, by J. Donald
Cowan, Jr., for defendant appellee.

VAUGHN, Judge.

Plaintiff argues that the Industrial Commission erred in fail-
ing to award him compensation for disability caused by an occupa-
tional lung disease. Although we conclude that the evidence does
not stow compensable disability, as a matter of law, we agree
that the opinion and award must be vacated and remanded.

A review of an award of the Commission is limited to two
questions of law. We must determine whether the Commission’s
findings are supported by any competent evidence and whether
those findings justify the legal conclusions and award. Morrison v.
Burlington Industries, 301 N.C. 226, 271 S.E. 2d 364 (1980); Buck
v. Proctor & Gamble Co., 52 N.C. App. 88, 278 S.E. 2d 268 (1981).
If the findings are insufficient upon which to determine the rights
of the parties, the Court may remand the proceeding to the In-
dustrial Commission for further findings. Byers v. Highway
Comm., 275 N.C. 229, 166 S.E. 2d 649 (1969).

The present plaintiff sought compensation for disability caus-
ed by an occupational disease. In Finding of Fact No. 10, the Com-
mission found that plaintiff had sustained his burden of proof as
to whether he suffered from an occupational disease. There is
competent evidence to support that finding. The Commission
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made no findings, however, concerning plaintiff’s evidence of pres-
ent disability. The only mention of disability is found in
preliminary remarks of the opinion and award: “(Ilt is the opinion
of the Full Commission that while plaintiff has shown no compen-
sable disability as a result of an occupational disease, that plain-
tiff has shown that he has received damage to his lungs as a
result of his exposure to respirable cotton trash dust. .. .”

“Disability” is defined as the “incapacity because of injury to
earn the wages which the employee was receiving at the time of
injury in the same or any other employment.” G.S. 97-2(9). In the
recent decision of Hilliard v. Apex Cabinet Co., 305 N.C. ---, 290
S.E. 2d 682 (1982), the Supreme Court held that the determination
of whether a disability exists is a conclusion of law which must be
based upon findings of fact supported by competent evidence.

“We are of the opinion that in order to support a conclu-
sion of disability, the Commission must find: (1) that plaintiff
was incapable after his injury of earning the same wages he
had earned before his injury in the same employment, (2) that
plaintiff was incapable after his injury of earning the same
wages he had earned before his injury in any other employ-
ment, and (3) that this individual’s incapacity to earn was
caused by plaintiff’s injury.”

305 N.C. at ---, 290 S.E. 2d at 683.

Despite the lack of specific findings of fact as to any of these
crucial questions, defendant argues that the present record
should not be remanded. It contends that plaintiff offered no
evidence of disability at the hearing upon which findings could be
made. We disagree.

[1] In worker compensation cases, the claimant normally has the
burden of proving the existence of his disability and its degree.
Hall v. Chevrolet Co., 263 N.C. 569, 575, 139 S.E. 2d 857, 861
(1965). It is insufficient for him to show that he has obtained no
other employment since his retirement. He must prove that he is
unable to earn wages in other employment. Hilliard v. Apex
Cabinet Co., 305 N.C. at ---, 290 S.E. 2d at 684. Plaintiff may
prove his wage-earning impairment by evidence of preexisting
conditions such as his age, education and work experience which



188 COURT OF APPEALS [58

Hundley v. Fieldcrest Mills

are such that an injury causes him a greater degree of incapacity
for work than the same injury would cause some other person.
Little v. Food Service, 295 N.C. 527, 532, 246 S.E. 2d 743, 746
(1978).

[21 In the present case, the only evidence presented were
medical reports and plaintiff’s testimony. Dr. Kilpatrick, a
pulmonary specialist, reported that plaintiff had approximately
20% permanent disability from his lung disease. He recommended
that plaintiff continue to refrain from areas of high air pollution.
He did not comment on other places of employment. Plaintiff’s
testimony was that he quit work because he suffered from such
shortness of breath that it became necessary for other people to
help him with his tasks. He has not worked since he quit his job
at the textile mill. He thinks he could be hired as a security guard
at the mill but does not believe his lung power is sufficient to
walk the rounds. At home, he is unable to perform even simple
tasks because of his shortness of breath. At the time plaintiff
retired, he was 62 years old, had a second grade education and
could only read and write his name. His sole work experience was
that of performing unskilled labor in the spinning room of defend-
ant’s textile mill.

We hold that plaintiff presented evidence of an impairment
of his wage-earning capacity because of an occupational disease.
The Industrial Commission was free to accept or reject all or any
part of that evidence. Anderson v. Motor Co., 233 N.C. 372, 376,
64 S.E. 2d 265, 268 (1951). To enable a review of its conclusion
concerning disability, however, the Commission was required to
make specific findings of fact as to plaintiff’s earning capacity.
Hilliard v. Apex Cabinet Co., supra. The Commission failed to do
so. We, therefore, remand the present record to the Industrial
Commission for proceedings consistent with the opinion herein.

Vacated in part and remanded.

Judges MARTIN (Harry C.) and HILL concur.
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MORRIS STEED anp RUTH STEED v. FIRST UNION NATIONAL BANK

No. 81265C1100
(Filed 6 July 1982)

1. Consumer Credit § 1— Retail Installment Sales Act—unauthorized default
charges
Plaintiffs’ claim to recover allegedly unauthorized default charges as-
sessed by defendant bank against plaintiffs’ installment note account in viola-
tion of the Retail Installment Sales Act was properly dismissed where the
record showed that defendant charged plaintiffs with the contested default
charges but that plaintiffs never paid those charges to defendant, since G.S.
25A-44 requires both the charging and receiving of unauthorized default
charges as a basis for recovery.

2, Parties § 5; Rules of Civil Procedure § 23— class action —ahsence of injury to
plaintiffs
Plaintiffs who had suffered no injury could not, ipso facto, assert injury on
behalf of others similarly situated, and a class action which plaintiffs attempt-
ed to assert was properly dismissed.

APPEAL by defendant from Bennett, Judge. Judgment
entered 26 May 1981 in District Court, MECKLENBURG County.
Appeal by plaintiff from Ervin, Judge. Judgment entered 20
December 1979 in Superior Court, MECKLENBURG County. Heard
in the Court of Appeals 27 May 1982.

This action was brought by plaintiffs to recover from defend-
ant bank allegedly unauthorized default charges assessed by
defendant against plaintiffs’ installment note account, in violation
of the Retail Installment Sales Act (RISA).

Plaintiffs’ complaint alleged that they entered into a retail in-
stallment sales contract for the purchase of a mobile home with
Conner Homes Corporation on 27 August 1976. The contract was
assigned to defendant. The terms of the contract called for
payments to be made by the 15th of each month with default
charges to be imposed for any default in excess of ten days. All
payments were timely made until August of 1977. Plaintiffs
defaulted on the August payment, and defendant imposed a late
charge of $4.68 on 25 August. Although plaintiffs did not pay the
missed August payment, plaintiffs made timely payments for
September through March of 1978. Plaintiffs defaulted on the
April payment but made the subsequent payments on time.
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Defendant’s policy was to apply the next payment received to the
month in default. The result was that plaintiffs were assessed a
default charge each month after August of 1977 even though all
but one of those payments were made on time. Plaintiffs alleged
that the North Carolina Retail Installment Sales Act prohibits
more than one charge for each default and prohibits imposing
subsequent charges for the same default. Plaintiffs prayed for the
return of the excess late charges, trebled under the Act for a
total of $201.24. Plaintiff also alleged that they represented the
class of persons who had been assessed subsequent default
charges by defendant in the last four years, that the class
numbered in excess of 100 persons, that defendant had been
notified on behalf of the class, and that there were common issues
of law and fact among the class.

Defendant’s answer denied the material allegations of the
complaint, raised the statute of limitations, alleged that the de-
mand letter from plaintiff did not meet the requirements of G.S.
25A-44(3), alleged the failure to join a necessary party in that
Ruth Steed had not been joined, and alleged that plaintiff did not
have standing because defendant had paid to the Steeds’ account
$56.16, the amount of all late charges assessed against them.

The parties submitted affidavits and interrogatories. Defend-
ant’s motion to dismiss the class action was granted by Judge Er-
vin, from which judgment plaintiffs have appealed. The cause was
transferred to the District Court for determination of plaintiffs’
remaining claims. Plaintiffs’ motion for summary judgment for
sums due for unauthorized charges under RISA was granted,
from which judgment defendant has appealed. Further facts will
be discussed as necessary in the body of the opinion.

North Central Legal Assistance Program, by Michael B.
Sosna and Gillespie & Lesesne, by Donald S. Gillespie, Jr., for
plaintiff-appellee/appellants.

Smith, Moore, Smith, Schell & Hunter, by David M . Moore,
II, Benjamin F. Davis, Jr., and Timothy Peck, for defendant-
appellant/appellee.

Edmund D. Aycock, for the North Carolina Bankers Associa-
tion, Amicus Curiae.
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this

WELLS, Judge.

The portions of the Retail Installment Sales Act pertinent to
appeal are as follows:

§ 25A-29. Default charges.

If any installment is past due for 10 days or more accord-
ing to the original terms of the consumer credit installment
sale contract, a default charge may be made in an amount not
to exceed five percent (5%) of the installment past due or six
dollars ($6.00), whichever is the lesser. A default charge may
be imposed only one time for each default.

If a default charge is deducted from a payment made on
the contract and such deduction results in a subsequent
default on a subsequent payment, no default charge may be
imposed for such default.

If a default charge has been once imposed with respect
to a particular default in payment, no default charge shall be
imposed with respect to any future payments which would
not have been in default except for the previous default.

A default charge for any particular default shall be
deemed to have been waived by the seller unless, within 45 -
days following the default, (i) the charge is collected or
(ii) written notice of the charge is sent to the buyer.

§ 25A-44. Remedies and penalties.

In addition to remedies hereinbefore provided, the
following remedies shall apply to consumer credit sales:

(3} In the event the seller or an assignee of the seller
(i) shall fail to make any rebate required by G.S.
25A-32 or G.S. 25A-36, (ii) shall charge and receive
fees or charges in excess of those specifically
authorized by this Chapter, or (iii) shall charge and
receive sums not authorized by this Chapter, the
buyer shall be entitled to demand and receive the
rebate due and excessive or unauthorized charges.
Ten days after receiving written request therefor,
the seller shall be liable to the buyer for an amount



192 COURT OF APPEALS [68

Steed v. First Union National Bank

equal to three times the sum of any rebate due and
all improper charges which have not been rebated or
refunded within the 10-day period.

(4) The knowing and willful violation of any provision of
this Chapter shall constitute an unfair trade practice
under G.S. 75-1.1.

I. Defendant’s Appeal

[1] The essence of defendant’s argument is that G.S. 25A-29
allows the imposition of a default charge for each period a single
installment payment remains in default. The essence of plaintiffs’
argument is that the statute allows the imposition of but one
default charge for any one installment payment in default, no
matter how long that payment may remain in default. The record
before us indicates, however, that it is not necessary for us to
reach the merits of these arguments.

While the record shows that defendant charged plaintiffs
with the contested default charges, plaintiffs never paid those
charges to defendant. The statute requires both the charging and
receiving of unauthorized default charges as a basis for recovery.
While we have found no cases on point interpreting this aspect of
G.S. 25A-29, our Supreme Court has held or stated in a number of
cases under the usury statutes, see Chapter 24 of our General
Statutes, that usurious interest must first be paid before any
recovery may be had by the borrower. Kessing v. Mortgage
Corp., 278 N.C. 523, 180 S.E. 2d 823 (1971); Clark v. Bank, 200 N.C.
635, 158 S.E. 96 (1931); Ripple v. Mortgage Corp., 193 N.C. 422,
187 S.E. 156 (1927). Accord, Equilease Corp. v. Hotel Corp., 42
N.C. App. 436, 256 S.E. 2d 836 (1979); disc. rev. denied, 298 N.C.
568, 261 S.E. 2d 121 (1979). The materials before the trial court
show that plaintiffs were not entitled to summary judgment, and
that judgment dismissing plaintiffs’ claim was required.

II. Plaintiffs’ Appeal

[2] The trial court properly dismissed the class action which
plaintiffs attempted to assert. Plaintiffs having suffered no injury,
they cannot, ipso facto, assert injury on behalf of others similarly
situated. See Hall v. Beals, 396 U.S. 45, 24 L.Ed. 2d 214, 90 S.Ct.
200 (1969); Shuford, N.C. Civil Practice and Procedure, § 23-4 (2d
ed. 1981).



N.C.Appl COURT OF APPEALS 193

Jones v. City of Burlington

The results are that summary judgment for plaintiffs must
be reversed; judgment dismissing plaintiffs’ class action is af-
firmed; and the case must be remanded for judgment dismissing
plaintiffs’ action.

Reversed in part;

Affirmed in part;

Remanded.

Judges HEDRICK and ARNOLD concur.

HAZEL M. JONES v. CITY OF BURLINGTON

No. 81155C1064
(Filed 6 July 1982)

1. Municipal Corporations § 12— possible governmental immunity against tort
claim —summary judgment improper
The trial court properly overruled defendant’s motion for summary judg-
ment on grounds that defendant had governmental immunity against a tort
claim which evolved from plaintiff stepping in a hole on a sidewalk since there
was a genuine issue of fact as to the use of the property upon which the hole
was located.

2. Municipal Corporations § 14.3— failure to repair sidewalk —notice —judgment
for plaintiff supported by findings
In an action in which plaintiff sought damages for injuries sustained when
she slipped into a narrow, deep hole which existed on defendant’s grass
sidewalk, the findings of fact made by the trial court clearly supported its con-
clusion that defendant was negligent and that plaintiff was injured as a result
of that negligence. Whether or not the evidence was sufficient to support the
findings of fact was not raised on appeal since defendant did not except to any
of the findings of fact.

Judge WELLS concurs in the result.

APPEAL by defendant from McLelland, Judge. Judgment
entered 14 April 1981 in Superior Court, ALAMANCE County.
Heard in the Court of Appeals on 25 May 1982.
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Hemric, Hemric & Elder, by H. Clay Hemric, Jr., for plaintiff
appellee.

City Attorney Robert M. Ward, for defendant appellant.

HEDRICK, Judge.

Plaintiff instituted this negligence action to recover damages
for injuries sustained when plaintiff slipped into a narrow, deep
hole which existed on defendant’s grass sidewalk. The case was
tried without a jury, and the trial court entered judgment for
plaintiff for $13,000. Defendant has appealed, raising issues of
trial court error in ruling on questions of governmental immunity,
defendant’s negligence, and plaintiff’s contributory negligence.
For the reasons set forth below, we affirm.

At trial, plaintiff’s evidence tended to establish the following:
On 6 April 1978, while plaintiff was picking up trash on the grass
sidewalk between her house and Gilmer Street, she slipped into a
narrow but deep hole which was concealed by grass, sticks and
leaves. She fell backwards, was momentarily knocked out, and
was taken by rescue squad to a hospital emergency room. Her in-
juries necessitated hospitalization, therapy and medication.

Plaintiff acknowledged that her husband had told her that
there was a hole near the street, but she testified that she was
not aware of its exact location. Plaintiff’s husband testified that
he had discovered the hole in September 1977, and that he had
notified his son, an employee of the Burlington Housing Authori-
ty. The son testified that he had advised William C. Baker of the
city of the location of the hole and that he was told that someone
would check it.

Testifying for the defendant, Baker, the Director of Public
Works, denied receiving earlier information about the hole in the
sidewalk along Gilmer Street. He stated that the first time he
recalled hearing of the hole was sometime after plaintiff’s acci-
dent. The defendant, through its employees, then had the area
barricaded and filled the hole.

The trial court entered its judgment awarding plaintiff
monetary damages.

[1] Defendant first assigns as error the denial of its motion for
summary judgment. The record discloses that, prior to the trial of
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his case, defendant filed a G.S. § 1A-1, Rule 12(b}6) motion to
dismiss plaintiff’s action on grounds that defendant had govern-
mental immunity against this tort claim. Plaintiff responded to
the motion and submitted the affidavit of plaintiff’'s son. After
considering the pleadings as well as memoranda of law from both
parties, the court denied the motion.

The purpose of summary judgment under G.S. § 1A-1, Rule
56 is to bring litigation to an early decision on the merits without
the delay and expense of trial in cases in which it can be readily
ascertained that no material facts are in issue. Kessing v. Na-
tional Mortgage Corp., 278 N.C. 523, 180 S.E. 2d 823 (1971). Upon
a motion for summary judgment, the trial court does not attempt
to resolve issues of fact; rather it decides whether there is a gen-
uine issue of material fact necessitating a trial. Lambert v. Duke
Power Co., 32 N.C. App. 169, 231 S.E. 2d 31, disc. rev. denied, 292
N.C. 265, 233 S.E. 2d 392 (1977).

The burden of proving governmental immunity rests with the
party asserting such defense. In the instant case, defendant
sought to show that the hole into which plaintiff fell was part of
its public storm drainage system; that the operation of such
system was a governmental function for which there is govern-
mental immunity; and that it had not, through the purchase of
liability insurance or otherwise, waived that immunity. To
counter this contention, plaintiff denied that the operation of a
public storm drainage system is a governmental function and
argued that the defendant is absolutely liable for injuries caused
by its failure to maintain its system of streets, paved and un-
paved sidewalks, drains and culverts near streets, and all grassy
areas between sidewalks and streets.

Defendant correctly argues that there is governmental im-
munity against claims arising out of a city’s performance of a
governmental function. Steelman v. City of New Bern, 279 N.C.
589, 184 S.E. 2d 239 (1971). If defendant had been able to show
that there was no genuine issue as to the use of property for a
governmental funetion, summary judgment would have been prop-
er. The documents submitted in this case, however, raise a genu-
ine issue of fact as to the use of the property upon which the hole
was located. This fact was material to the question of governmen-
tal immunity. Summary judgment, therefore, was improper under
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these circumstances, and the trial court correctly overruled de-
fendant’s motion.

Defendant also assigns as error the trial court’s denial of his
motions to dismiss and the trial court’s rendering of judgment for
the plaintiff. Its argument is twofold. First, defendant asserts
that the court erred in finding that it was negligent in failing to
discover and repair the hole into which plaintiff fell. By this
assertion, defendant attacks plaintiff’s evidence and its sufficien-
cy. The exceptions upon which this assignment of error is based
raise only the question of whether the facts found support the
conclusions of law drawn therefrom, and whether the judgment is
in proper form. Defendant did not except to any of the findings of
fact. Thus the question of the sufficiency of the evidence to sup-
port the findings of fact is not raised.

[2] We have reviewed the findings of fact made by the trial
court and find that they clearly support its conclusion that de-
fendant was negligent and that plaintiff was injured as a result of
that negligence:

The court finds from the evidence that the plaintiff was
injured April 6, 1978, from a fall which occurred when she
stepped in a hole beside the storm sewer catch basin on the
sidewalk between Gilmer Street and her property; that the
hole was obscured by grass, sticks, and leaves; that the plain-
tiff was picking up sticks and trash preparatory to mowing in
compliance with Section 32-14 of the Burlington City Code;
that the plaintiff was told by her husband seven or eight
months before her fall . . . that there was a hole near Gilmer
Street; that it was small and could easily be overlooked; that
her husband had asked their son, Joe Jones, . . . to ask the
City to fix it; that plaintiff was not then nor thereafter in-
formed more specifically of the location of the hole, never
saw it and never inquired or ascertained whether the City
fixed it; that Joe Jones, plaintiff’s son, . . . in August or
September, 1977, telephoned William C. Baker, Director of
Public Works for the City of Burlington, asked who [sic] to
call concerning the hole in the sidewalk, was given a
telephone number, called that number, told the unidentified
individual who answered exactly where the hole was, and
was told that someone would be sent to check on it; . . . that
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the hole was not filled until after plaintiff’s fall; that plaintiff
sustained as a proximate consequence of her fall severe and
disabling pain secondary to muscle spasm in the lumbosacral
area of her back necessitating medical treatment, hospitaliza-
tion, therapy, extended bed rest, use of back support device,
and prolonged ingestion of medication to relieve pain and
relax muscle spasms . . . .

Defendant also asserts that the trial court erred in rendering
judgment for the plaintiff since evidence at the trial
demonstrated contributory negligence as a matter of law. For the
reasons stated above, our review of this question is limited to
whether the findings of fact support the conclusions of law and
the judgment and whether error appears on the face of the
record. After reviewing the findings, we are unable to say that
plaintiff failed to exercise reasonable care for her own safety.
Plaintiff’s knowledge of the existence of a hole somewhere near
Gilmer Street and her work in the area some eight or nine
months later did not establish contributory negligence as a mat-

- ter of law. Walls v. Winston-Salem, 264 N.C. 232, 141 S.E. 2d 277
(1965), is distinguishable on its facts. This assignment of error is
overruled.

The judgment from which defendant appealed is
Affirmed.
Judge ARNOLD concurs.

Judge WELLS concurs in the result.

GEORGE PATRICK HELVY v. BEATRICE L. SWEAT

No. 8119SC958
(Filed 6 July 1982)

Automobiles and Other Vehicles §§ 47.3, 53— physical facts as basis for nonsuit
In an action by plaintiff truck driver to recover for injuries received when

he was struck by defendant’s automobile as he swung down from behind his
tractor cab beside the cab door, the physical evidence of skid marks showing
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that defendant’s automobile remained entirely in the northbound lane, sup-
ported by testimony of disinterested witnesses that plaintiff's tractor-trailer
was entirely in the southbound lane, controlled over plaintiff’s conflicting
testimony that he parked his tractor-trailer about 2 to 2-1/2 feet on the
shoulder of the highway and that in swinging beside the eab door no part of
his body went beyond the center line of the highway and established that
defendant was not negligent and that plaintiff was contributorily negligent as
a matter of law.

APPEAL by plaintiff from Wood, Judge. Judgment entered 13
April 1981 in Superior Court, RANDOLPH County. Heard in the
Court of Appeals 28 April 1982.

In his complaint plaintiff alleged that he had suffered severe
injuries after being struck by defendant’s car. Defendant’s answer
denied negligence and alleged contributory negligence.

At trial plaintiff’s evidence was that he had been driving his
tractor-trailer from New York City to Charleston along Interstate
95 and had to stop for repairs near Lumberton, N.C. At 8:00 p.m.
on 12 February 1976, as he pulled onto a service road from the
garage which had repaired his truck, the connections to the
trailer for lights and brakes parted. Plaintiff pulled the right
wheels of his truck off the road because there were only two feet
between the edge of the road and a ditch. Plaintiff turned on the
truck’s flashing lights and his headlights were on bright. He
swung around to the back of the cab to fix the connections by us-
ing the step at the bottom of the cab door and handholds on the
cab. After making the connections, he swung back around to the
cab door without checking traffic and was struck by defendant’s
car. He was knocked unconscious and was hospitalized for four
days with a concussion, broken leg and abrasions. He missed
several weeks of work.

Defendant testified that she had come around a curve and
had seen plaintiff's truck in the opposite lane of the road. She saw
plaintiff’s headlights but no flashing lights. She was blinded by
the bright headlights and could see nothing else in front of her.
She slowed to about 30 m.p.h. as she approached the truck. Plain-
tiff suddenly appeared at the left front of her car and struck the
hood and windshield. A highway patrolman measured 30 feet of
skid marks. Defendant, the garage owner, and the patrolman
testified that plaintiff’'s truck was entirely on the pavement.
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Helvy v. Sweat

Plaintiff appeals from the granting of defendant’s motion for
a directed verdict.

Ottway Burton for plaintiff appellant.

Butler, High, Baer & Jarvis by Keith L. Jarvis for defendant
appellee.

CLARK, Judge.

The single question presented by this appeal is whether the
trial judge erred by granting defendant’'s motion for a directed
verdict. A motion for a directed verdict under Rule 50(a) of the
North Carolina Rules of Civil Procedure presents the same ques-
tion for both trial and appellate courts: Whether the evidence,
taken in the light most favorable to plaintiff, was sufficient for
submission to the jury. Hunt v. Montgomery Ward, 49 N.C. App.
642, 272 S.E. 2d 357 (1980). Although the record does not include
defendant’s motion for directed verdict nor does the judgment in-
dicate on what grounds the motion was granted, we assume that
the trial judge based his decision upon a finding that plaintiff was
contributorily negligent as a matter of law.

“[T]he general rule is that a directed verdict for a de-
fendant on the ground of contributory negligence may only
be granted when the evidence taken in the light most
favorable to plaintiff establishes her negligence so clearly
that no other reasonable inference or conclusion may be
drawn therefrom. Contradictions or discrepancies in the
evidence even when arising from plaintiff's evidence must be
resolved by the jury rather than the trial judge. [Citations
omitted]”

Clark v. Bodycombe, 289 N.C. 246, 251, 221 S.E. 2d 506, 510 (1976).
Accord, Rappaport v. Days Inn, 296 N.C. 382, 250 S.E. 2d 245
(1979).

The answers to both the negligence and contributory
negligence issues depend primarily upon plaintiff's location at the
time he was struck by defendant’s automobile. Since plaintiff ad-
mitted that he swung down from behind the cab beside the cab
door, the point of impact depends primarily upon the location of
plaintiff’s truck in the southbound lane and the location of defend-
ant’s automobile at the time of impact. Plaintiff testified that he
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parked his truck about 2 to 2-1/2 feet on the shoulder of the
highway, that he did not look for approaching traffic, and that in
swinging down beside the cab door no part of his body went
beyond the center line of the highway. This testimony, when con-
sidered in the light most favorable to the plaintiff, would ordinari-
ly be sufficient both to require submission to the jury of the issue
relating to plaintiff’'s negligence and sufficient to negate con-
tributory negligence as a matter of law. However, we find the
evidence refuting plaintiff's testimony—both the testimony of
disinterested witnesses and the physical evidence—to be over-
whelming.

In some cases the North Carolina courts have held that un-
disputed physical evidence controls conflicting oral testimony to
the extent that such testimony is not sufficient to take the case to
the jury. Jones v. Schaffer, 252 N.C. 368, 114 S.E. 2d 105 (1960);
Carr v. Lee, 249 N.C. 712, 107 S.E. 2d 544 (1959); Tysinger v.
Dairy Products, 225 N.C. 717, 36 S.E. 2d 246 (1945); Ingram v.
Smoky Mountain Stages, Inc., 225 N.C. 444, 35 S.E. 2d 337 (1945);
Atkins v. Transportation Co., 224 N.C. 688, 32 S.E. 2d 209 (1944);
Powers v. Sternberg, 213 N.C. 41, 195 S.E. 88 (1938); Hardy wv.
Tesh, 5 N.C. App. 107, 167 S.E. 2d 848 (1969); 2 Strong’s N.C. In-
dex 3d, Automobiles, § 47 (1976).

The defendant and two apparently disinterested witnesses,
the investigating officer and the garageman, testified that no part
of plaintiff’'s truck was on the shoulder but that the truck was en-
tirely in the paved southbound lane. The paved highway was 19
feet wide. Trooper Potter, corroborated by his accident report,
testified that there was physical evidence of skid (brake) marks
entirely in the northbound lane leading to defendant’s automobile,
which came to a stop beside the front drive axle of the tractor.

In Powers v. Sternberg, supra, at 43, 195 S.E. at 89, Stacy, C.
J., wrote: “There are a few physical facts which speak louder than
some of the witnesses.” In the case sub judice, we find that the
physical facts, supported by the testimony of disinterested
witnesses, speak louder than the conflicting testimony of the
plaintiff, and that this conflicting testimony is not sufficient to
take the case to the jury. The physical facts establish that plain-
tiff, who admitted that he did not look for an approaching vehicle,
swung down from behind his tractor cab into the path of defend-
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ant’s approaching automobile in the northbound traffic lane.
Under these circumstances, we conclude, first, that there was not
sufficient evidence to take the case to the jury on the issue of
defendant’s negligence, and, second, that plaintiff was negligent
as a matter of law.

The judgment directing a verdict for defendant is
Affirmed.

Chief Judge MORRIS and Judge MARTIN (Harry C.) concur.

IN THE MATTER OF THE FORECLOSURE OF DEED OF TRUST EXECUTED
AND GIVEN BY PAUL W. HILL AND WIFE, PATRICIA B. HILL, GRANT-
ORS, DATED THE 30TH DAY OF JANUARY, 1979, AS APPEARS OF
RECORD IN BOOK 303 AT PAGE 470, ORANGE COUNTY REGISTRY, R.
HAYES HOFLER, III, TRUSTEE v. PAUL W. HILL anp wiFg, PATRICIA B.
HILL; RAYMOND SUTTLES anp wiFg, JOYCE SUTTLES; anpR & H CON-
CRETE PUMPING, INC.

No. 81158C1080
(Filed 6 July 1982)

1. Mortgages and Deeds of Trust § 38— foreclosure proceeding—evidence of
repurchase agreement—properly admitted
In an action to foreclose on a deed of trust assigned to a company from a
bank once the company paid the bank the balance due on the note, the trial
court did not err in introducing evidence of a repurchase agreement signed by
the company which had been required by the bank as a condition for the
original loan since the agreement was evidence of a valid debt of which the
company was the holder and was evidence that the petitioner had the right to
foreclose under the deed of trust.

2. Mortgages and Deeds of Trust § 28— foreclosure proceeding —assignment of
bank’s rights to foreclose to surety for payment of note
In a foreclosure proceeding where the parties had previously agreed that
the bank would make a loan to R & H Company and take as security (1) a
secured interest in the personal property, (2) deeds of trust on the
respondents’ real estate, (3) guaranty agreements signed by the respondents
and (4) a repurchase agreement from Allentown Co., and where the repur-
chase agreement provided that if Allentown purchased from the bank equip-
ment for the amount then due on the note, the bank would assign its rights to
Allentown, the trial court erred in failing to enforce the agreement and in con-
cluding that the bank could not assign to Allentown, a co-surety with the
respondents, any rights under the deed of trust against the other sureties. In
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none of the prior cases holding that sureties are not entitled to subrogation
against co-sureties was there an agreement at the time the parties entered in-
to the obligations that the party who paid a debt of the principal would have
recourse against the other sureties, and G.S. 26-5 does not say that parties
may not by contract agree to different rights than are provided by the statute.

APPEAL by petitioner from Brewer, Judge. Order entered 6
February 1981 in Superior Court, ORANGE County. Heard in the
Court of Appeals 26 May 1982.

This matter began when the substitute trustee under a deed
of trust petitioned to sell certain property in Orange County. A
hearing was held before the clerk of superior court who entered
an order allowing the substitute trustee to proceed with the sale.
The respondents appealed and a hearing was held in superior
court. The evidence at this hearing showed that in January 1979,
R & H Concrete Pumping, Inc. was a corporation which was prin-
cipally owned by Paul W. Hill and Raymond Suttles. R & H pur-
chased from Allentown Pneumatic Gun Company certain
equipment. In order to purchase the equipment, R & H borrowed
$195,000.00 from First Union National Bank. The bank took a
security interest in the purchased equipment, personal guaranties
from Mr. and Mrs. Hill and Mr. and Mrs. Suttles, and deeds of
trust on the residences of the Hills and the Suttles. Mr. and Mrs.
Hill reside in Orange County and Mr. and Mrs. Suttles reside in
Chatham County. The bank also required Allentown to sign a
repurchase agreement which included the following provision:

“Allentown Pneumatic Gun Company agrees that in the
event that R & H Concrete defaults on their loan, Allentown
will purchase the equipment from First Union National Bank
for the balance of the unpaid principal on the loan. It is fur-
ther agreed that Allentown will make the necessary ar-
rangements to take physical possession of the equipment in
the event of default. At that time, the Bank will assign all of
its security interest and rights of recovery in the equipment
to Allentown.”

In June 1979 R & H defauited on the loan and voluntarily
delivered the equipment to the bank. The bank sold part of the
equipment and delivered the rest to Allentown. After Allentown
had sold the equipment delivered to it, Allentown paid the bank
the balance due on the note. The bank assigned to Allentown all
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its interest in the note, deeds of trust, and guaranties. The
respondents refused to pay Allentown and Allentown called on
the substitute trustee to foreclose.

The court made findings of fact in accordance with the
evidence and concluded that immediately following the closing of
the loan, Mr. and Mrs. Hill, Mr. and Mrs. Suttles, and Allentown
were all jointly and severally liable for the payment of the note to
the bank and were therefore co-sureties as to each other concern-
ing their liability thereon. The court concluded further that the
bank could not assign to Allentown, a co-surety with the
respondents, any rights under the deed of trust against the other
sureties. The court held that the substitute trustee is not
authorized to proceed under the power of sale contained in the
deed of trust.

The petitioner appealed.

Newsom, Graham, Hedrick, Murray, Bryson and Kennon, by
Robert O. Belo, for petitioner appellant.

Dalton H. Loftin for respondent appellees Paul W. Hill and
Pqatricia B. Hill

Barber, Holmes and McLaurin, by Edward S. Holmes, for
respondent appellees Raymond Suttles, Joyce Suttles, and R & H
Concrete Pumping, Inc.

WEBB, Judge.

[1] The petitioner’s first assignment of error is to the court’s
receiving evidence of the repurchase agreement and considering
it in reaching its decision. The petitioner, relying on In re Watts,
38 N.C. App. 90, 247 S.E. 2d 427 (1978), argues that the only mat-
ters that can be heard on a motion pursuant to G.S. 45-21.16(d) are
whether there is (1) a valid debt of which the party seeking
foreclosure is the holder, (2) default, (3) the right to foreclose
under the instrument, and (4) whether notice has been given to
those entitled to receive it. We believe the court properly con-
sidered evidence of the repurchase agreement. It was evidence as
to two of the matters which are properly considered under Watts,
that is whether there was a valid debt of which Allentown was
the holder and whether the petitioner had the right to foreclose
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under the deed of trust. The petitioner’s first assignment of error
is overruled.

[21 We believe the petitioner’s second assignment of error has
merit. The agreement between the parties as evidenced by
several documents was that the bank would make a loanto R & H
and take as security a secured interest in the personal property,
deeds of trust or the respondents’ real estate, guaranty
agreements signed by the respondents and a repurchase agree-
ment from Allentown. The repurchase agreement provided that if
Allentown purchased from the bank the equipment for the
amount then due on the note, the bank would assign its rights to
Allentown. We know of no reason why this agreement should not
be enforced. The respondents argue that the record shows and
the court found that Allentown and the respondents were co-
sureties and for this reason Allentown has no right of subrogation
but is limited to contribution. We do not believe the fact that
Allentown and the respondents may have been sureties for the
payment of the note is determinative. In the cases cited by the
respondents, Insurance Co. v. Gibbs, 260 N.C. 681, 133 S.E. 2d 669
(1963); Bunker v. Llewellyn, 221 N.C. 1, 18 S.E. 2d 717 (1942); and
Liles v. Rogers, 113 N.C. 197, 18 S.E. 104 (1893), the court applied
the principle that sureties are not entitled to subrogation against
co-sureties. In none of these cases was there an agreement at the
time the parties entered into the obligations that the party who
paid a debt of the principal would have recourse against the other
sureties. G.S. 26-5, upon which the respondents also rely, provides
a surety who performs under a contract may maintain an action
for contribution against other sureties. It does not say that par-
ties may not by contract agree to different rights than are provid-
ed by the statute. See Commissioners v. Nichols, 131 N.C. 501, 42
S.E. 938 (1902), for a case which holds that a surety may contract
for a different indemnity than he would be given by law in the
absence of such an agreement. See also Bank v. Burch, 145 N.C.
317, 59 S.E. 71 (1907), for language to this effect.

We hold that the parties are bound by the contract they
entered and this contract gives Allentown the right to foreclose
under the deed of trust. We reverse and remand for further pro-
ceedings pursuant to this opinion.
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Reversed and remanded.

Judges CLARK and WHICHARD concur.

H. CLIFTON STEWART, SR. v. JOE W. MARANVILLE anp wirg, BETTY H.
MARANVILLE, JOE MARANVILLE CAMPERLAND, INC.

No. 81215C983
(Filed 6 July 1982)

Contracts §§ 16, 27.1— agreement to repay loan —ne condition precedent

In an action to recover funds loaned by plaintiff to defendants for the pur-
pose of preventing foreclosure of defendants’ property, summary judgment
was properly entered for plaintiff where the materials before the court were
insufficient to establish a condition precedent to defendants’ obligation to
repay the loan but showed an agreement between the parties that plaintiff
was to be repaid from the proceeds of a sale of the property and that defend-
ants had sold the property.

APPEAL by defendant from Freeman, Judge. Judgment
entered 21 May 1981 in Superior Court, FORSYTH County. Heard
in the Court of Appeals 29 April 1982.

This is an action to recover funds allegedly loaned by plain-
tiff to defendants for the purpose of preventing foreclosure of
defendants’ property. From summary judgment for plaintiff in the
amount of $59,885.57, defendants appeal.

On 17 November 1978, plaintiff gave defendants a check for
$50,000 for the purpose of helping the defendants prevent an im-
pending foreclosure against real estate owned by Joe Maranville
Camperland, Ine. In addition, plaintiff made three mortgage
payments of $3,295.19 each on defendants’ behalf.

On 2 August 1979, defendants sold the Camperland property
to a third party, Mr. Satterfield. According to defendants, Satter-
field agreed to pay the indebtedness on the property, and the
mortgage on the Maranvilles’ home, as well as other indebtedness
of the defendants. In addition, the plaintiff was to be paid $60,000,
and the Maranvilles were to receive $25,000 in cash. Satterfield
made all of the payments allegedly agreed upon except that to
plaintiff.
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Following the sale of the Camperland property, plaintiff
brought this action to recover the $59,885.57 he had advanced to
defendants. Plaintiff alleged that this amount had been paid pur-
suant to a loan agreement by which plaintiff was to be the first of
defendants’ creditors repaid from the proceeds of sale of the
Camperland property. Defendants admitted receipt of the amount
set forth by plaintiff, but denied liability for repayment of the
funds.

Defendants’ depositions and affidavit tended to show that
plaintiff had made the payments as an act of friendship because
Mr. Maranville was ill and in financial difficulty. Defendants
denied existence of an agreement that plaintiff was to be a priori-
ty creditor, but admitted having a financial obligation to plaintiff
“from a humanitarian standpoint.”

The trial court granted plaintiff’'s motion for summary judg-
ment. Defendants appeal.

Wyatt, Early, Harris, Wheeler & Hauser, by A. Doyle Early,
Jr., for plaintiff appellee.

House, Blanco, Randolph & Osborn, by Clyde D. Randolph,
Jr., and Mary Ward Root, for defendant appellants.

ARNOLD, Judge.

The issue brought before this Court on appeal is whether the
trial court properly granted summary judgment against defend-
ants. Defendants bring forth several arguments in support of
their contention that summary judgment should have been
denied.

Defendants first argue that plaintiff’s complaint alleges only
the existence of a conditional obligation to pay, and that the
record contains no evidence of the happening of the condition
precedent. We find no merit in this argument.

It is well established that conditions precedent are dis-
favored by the law. Only where the clear and plain language of
the agreement dictates such construction will a term be viewed
as a condition precedent to performance of a contractual obliga-
tion. Parrish Tire Co. v. Morefield, 35 N.C. App. 385, 241 S.E. 2d
353 (1978). Absent clear language to the contrary, no contract
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term will be construed as a condition precedent to an obligation
to pay for services rendered. Electrical Co. v. Construction Co.,
12 N.C. App. 63, 182 S.E. 2d 601 (1971). Similarly, we refuse to
find a condition precedent to the obligation to repay a loan unless
the conclusion that the parties so intended is inescapable. The in-
tent of the parties here is not so clear as to dictate such a result.

We determine that the pleadings, depositions and affidavits
before the trial court established as a matter of law the existence
of an enforceable agreement between the parties. Therefore we
do not reach the parties’ arguments with regard to equitable
grounds for recovery.

We also reject defendants’ contention that plaintiff is not the
real party in interest. Although the check was drawn on his cor-
porate account, it is undisputed that plaintiff personally absorbed
the liability for the loan.

Our review of the record reveals no triable issue of material
fact. Accordingly, the summary judgment appealed from is

Affirmed.

Judges VAUGHN and MARTIN (Robert M.) concur.

PLYMOUTH FERTILIZER COMPANY v. PITT-GREENE PRODUCTION
CREDIT ASSOCIATION; M. E. CAVENDISH, TrusTeg; FRED T. MATTOX,
TrusTEE; MOORE-KING-SULLIVAN, INC., WARREN LASSITER T/A
CHASE INVESTMENT COMPANY; GRIFTON FERTILIZER AND SUPPLY
COMPANY, INC.; RUSSELL HOUSTON, III, TRUSTEE; TRAWICK H.
STUBBS, JR., TrusTEE; JIMMY R. WHITFORD; RONALD LASSITER AND
wiFg, DELLA LASSITER; ANNIE V. LASSITER anp ESTHER H.
VENTERS

No. 813SC1004
(Filed 6 July 1982)

Mortgages and Deeds of Trust §§ 11.1, 14— priority of liens —assignment of first
lien to third creditor

Where the owner of property encumbered by a senior deed of trust and a

junior judgment lien borrowed funds from a third creditor to pay off the first

deed of trust, he could not defeat the priority of the judgment lien over a deed
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of trust executed to the third creditor by assignment of the first deed of trust
to the third creditor, since the original debt was discharged and the lien of the
first deed of trust was extinguished.

APPEAL by respondents from Reid, Judge. Judgment entered
22 May 1981 in Superior Court, PITT County. Heard in the Court
of Appeals 4 May 1982.

This case concerns the validity of an attempted assignment
of a deed of trust secured by a lien on real property. Petitioner,
the holder of a lien against the same property, sought a deter-
mination by the court that the purported assignment of a senior
lien had been invalid and that petitioner’s lien was therefore en-
titled to priority.

The essential facts of the case can be stated rather succinet-
ly:

Petitioner is the holder of a judgment lien against Ronald
Lassiter which was duly recorded in the office of the Clerk of
Superior Court, Pitt County. This lien precedes in time the lien of
Pitt-Greene Production Credit Association’s deed of trust.
However, another deed of trust was executed prior to either of
the above, conveying a security interest in the Lassiters’ proper-
ty to Planters National Bank.

The deed of trust executed in favor of Pitt-Greene represents
security for a loan in which part of the proceeds were paid direct-
ly by Pitt-Greene to Planters National Bank to satisfy the
Lassiters’ outstanding debt of $15,947.63 under the bank’s deed of
trust. Payment to Planters was in the form of two checks made
payable jointly to the bank, to Ronald Lassiter and to Ronald
Lassiter, Jr. The Lassiters endorsed the checks which were then
delivered by Pitt-Greene to the bank. In exchange, the bank pur-
ported to assign its lien to Pitt-Greene by recording assignment
of the note and deed of trust.

The Lassiters were discharged in bankruptcy, and the prop-
erty securing the parties’ liens was sold for less than the in-
debtedness secured thereby. Petitioners brought this action
seeking adjudication of the priority to which each lien is entitled.

The trial court held that evidence contained in the pleadings
and affidavits of the parties entitled petitioner’s lien to priority
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over that of respondents as a matter of law and granted summary
judgment. Respondents appeal.

Everett and Cheatham, by Edward J. Harper, II, for peti
tioner appellee.

James, Hite, Cavendish & Blount, by E. Cordell Avery, for
respondent appellants.

ARNOLD, Judge.

Since the parties are in substantial agreement regarding the
facts of the case, the only question for our consideration is
whether the trial court correctly concluded from those facts that
petitioner was entitled to summary judgment as a matter of law.

Appellants rely heavily on the opinion of our Supreme Court
in Waff Brothers v. Bank of North Carolina, 289 N.C. 198, 221
S.E. 2d 273 (1976), a case similar in some respects to that before
us. The Waff Brothers holding gave effect to the intent of the
parties to the transfer of indebtedness. If Waff Brothers were
controlling, therefore, the petitioner here would prevail since
assumption of the bank’s lien by Pitt-Greene clearly was intended
by the Lassiters, the bank and Pitt-Greene. However, we find
that the case at bar is distinguishable from Waff Brothers in one
critical respect. In Waff Brothers, the owner of the encumbered
property was not personally liable for the payment of the deed of
trust. He paid it as a stranger to the indebtedness and was
therefore entitled to preservation of the lien in his favor. Where,
as here, a property owner is personally liable to creditor #1 and
borrows funds from creditor #3 to pay off #1, he cannot defeat the
priority of creditor #2, who is senior to #3, by substituting #3 for
#1. Regardless of whether the landowner personally handed the
borrowed money to #1 in payment of his obligation, the net result
is the same: The original debt is discharged and creditor #1’s lien
is extinguished.

We hold that the trial court correctly granted summary judg-
ment in favor of petitioner, Plymouth Fertilizer Company.

Affirmed.

Judges VAUGHN and MARTIN (Robert M.) concur.
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STATE OF NORTH CAROLINA v. MARY COX COLTRANE

No. 81198C1281
(Filed 6 July 1982)

1. Criminal Law § 143.2— probation revocation—adequacy of notice and hearing

There was no merit to defendant’s contention that she received inade-

quate notice and hearing concerning revocation of her probation where it was

clear from the record that defendant received notice and appeared,

represented by counsel, at a hearing conducted pursuant to the violation
report filed by her probation officer.

2. Criminal Law § 143.2— probation revocation—validity of order revoking pro-
bation—second hearing continuation of first —proper procedural steps followed

In a prosecution for a probation violation where defendant was alleged to
have willfully violated the terms of her probation by failing to secure employ-
ment although employment was available, there was no merit to defendant’s
contentions that a 28 September 1981 order was invalid because defendant did
not have the opportunity to present evidence and qualify and examine
witnesses among other errors since the court fulfilled the proper procedural
steps in a hearing held on 11 September 1981 in which the trial court found
defendant in violation of probation but gave her two weeks in which to comply
with the requirement, and since the two weeks between the hearing and entry
of the revocation order merely constituted a grace period granted by the judge
in his discretion to allow defendant one last chance to avoid activation of her

sentence.

APPEAL by defendant from Hairston, Judge. Orders entered
11 September 1981, 28 September 1981 and 1 October 1981 in
Superior Court, RANDOLPH County. Heard in the Court of Appeals
6 May 1982.

Defendant was convicted on 8 October 1980 of breaking,
entering and larceny and sentenced to five years in prison. She
was placed on probation subject to the condition that she “[w]ork
faithfully at suitable employment or faithfully pursue a course of
study or vocational training.”

On 20 May 1981, defendant’s probation officer filed a viola-
tion report with the clerk of superior court stating that she had
been unable to confirm any employment by defendant although
employment was available. Defendant was arraigned for proba-
tion violation and called for hearing on 10 September 1981.

State’s evidence tended to show that defendant had delayed
finding a job or going to school for several months following her
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conviction. Following the violation report filed by her probation
officer, however, defendant had completed her G.E.D. re-
qulrements Although defendant was neither employed nor en-
rolled in school at the time of the hearing, the probatlon officer
recommended continuation of her probation.

In its order dated 11 September 1981, the court found that
defendant had willfully violated the terms of her probation by
failing to secure employment although employment was available.
The court ordered, however, that defendant be continued on pro-
bation with the modification that defendant be required to gain
full-time employment. Defendant was given two weeks in which to
comply with this requirement.

Defendant again appeared before Judge Hairston on 28
September 1981. She admitted she had not secured a job and was
not permitted to present evidence of her good faith efforts to ob-
tain employment. The court issued an order revoking defendant’s
probation and activating her sentence on a finding that she had
willfully violated probation.

On 1 October 1981, defendant’s motion to strike revocation of
her probation was denied. Defendant appeals.

Attorney General Edmisten, by Assistant Attorney General
John C. Daniel, Jr., for the State.

Stephen E. Lawing for defendant appellant.

ARNOLD, Judge.

[1] Defendant’s first assignment of error is that the court
modified the terms of her probation without a showing of good
cause and without notice and hearing in violation of G.S.
15A-1344(d).

It is clear from the record that defendant received notice and
appeared, represented by counsel, at the hearing conducted on 10
September 1981 pursuant to the violation report filed by her pro-
bation officer. We find no merit, therefore, in her contention that
she received inadequate notice and hearing. Moreover, we find
abundant evidence in the record to indicate that defendant failed
to make a good faith effort to comply with the terms of her proba-
tion. She enrolled in school only after repeated prodding by her



212 COURT OF APPEALS [58

State v. Coltrane

probation officer and was not in school or working at the time of
her hearing.

We wish to emphasize that a grant of probation is a privilege
afforded by the court and not a right to which a felon is entitled.
In view of this fact, the court is given considerable discretion in
determining whether good cause exists for modifying the terms of
probation. The court had before it here evidence that defendant
had obtained a high school equivalency certificate, that she was
not enrolled in school and had no apparent commitment to a
course of study at the time of the hearing, and that she had two
young children to support. The judge reasonably concluded de-
fendant should no longer be entitled to put off working to support
her children. We find no abuse of discretion.

[2] Defendant next challenges the validity of the 28 September
1981 order revoking her probation. Several assignments of error
are made relative to the order and the conduct of the hearing in-
cluding lack of notice, lack of opportunity to present evidence and
cross-examine witnesses, and lack of written notice of modifica-
tion of probation. We find no merit in these contentions, however,
because the second hearing was, in reality, a continuation of the
first. The court had fulfilled the proper procedural steps in the
first hearing and made findings of fact sufficient to support
revocation of defendant’s probation. The two weeks between that
hearing and entry of the revocation order merely constituted a
grace period granted by the judge in his discretion to allow de-
fendant one last chance to avoid activation of her sentence. De-
fendant was notified in court that she had two weeks in which to
obtain employment or the case would return to court. The import
of such an ultimatum was clear and the result of defendant’s
failure to comply was predictable. We find no prejudicial error.

Affirmed.

Judges VAUGHN and MARTIN (Robert M.) concur.
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COBLE DAIRY PRODUCTS COOPERATIVE, INC. v. STATE OF NORTH
CAROLINA, Ex ReL. NORTH CAROLINA MILK COMMISSION, HERBERT
C. HAWTHORNE, DR. VILA M. ROSENFIELD, DR. ISABELLA W. CAN-
NON, RUSSELL E. DAVENPORT, OREN J. HEFFNER, INEZ M. MYLES,
B. F. NESBITT, NORMA T. PRICE, DAVID A. SMITH, WILLIAM E.
YOUNTS, JR., MEMBERS OF THE NORTH CAROLINA MILK COMMISSION, AND
GRADY COOPER, JR., EXECUTIVE SECRETARY OF THE NORTH CAROLINA MILK

COMMISSION

No. 81108C1125
{Filed 6 July 1982)

Injunctions § 13.2— dissolving temporary injunction—failure to show irreparable
harm
An order temporarily restraining the N.C. Milk Commission from holding
a public hearing concerning plaintiff's milk prices was properly dissolved
where unsupported statements in the affidavits by two of plaintiff’s officers
were insufficient to establish that the court’s failure to issue injunctive relief
would result in irreparable harm to plaintiff’s business.

APPEAL by plaintiff from Bailey, Judge. Order entered 22
May 1981 in Superior Court, WAKE County. Heard in the Court of
Appeals 8 June 1982,

This action stems from an order issued by the State Milk
Commission on 3 February 1981, directing Coble to appear at a
public hearing concerning Coble’s milk prices. The purpose of the
hearing was to be to determine whether the prices charged by
Coble to three of its customers violated a provision of G.S.
106-266.19 which prohibits below-cost sales designed to injure,
harass or destroy competition in the dairy industry.

Prior to the date for hearing, Coble brought this action seek-
ing to restrain the Milk Commission from holding the public hear-
ing. A temporary restraining order was entered enjoining the
public hearing until after a show cause hearing on plaintiff’s
claim. Following the show cause hearing, the court entered an
order dissolving the temporary restraining order. Plaintiff ap-
pealed and was granted a stay of the order pending this appeal.

Broughton, Wilkins & Crampton, by J. Melville Broughton,
Jr., and H. Julian Philpott, Jr., and Joe H. Leonard, for plaintiff
appellant.

Harris, Cheshire, Leager & Southern, by Samuel R. Leager
and W. C. Harris, Jr., for defendant appellee.
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ARNOLD, Judge.

Plaintiff contends that the evidence before the court entitled
it to a preliminary injunction and that the order dissolving the
temporary restraining order was entered in error. In support of
this contention, Coble argues that it will ultimately prevail in the
controversy and that the court’s failure to issue injunctive relief
will result in irreparable harm to Coble’s business. Coble con-
tends that the Commission’s procedures for cost determination
are arbitrary and inefficient and that the Commission, in recogni-
tion of this fact, is in the process of restructuring its procedures.
Coble seeks a stay of the below-cost hearing until this restructur-
ing is complete, claiming this would spare Coble irreparable loss
while causing no corresponding loss to the Commission.

Coble claims a hearing at which its prices and costs are made
public will result in the loss of numerous customers and spoilage
of milk, causing irreparable harm to Coble. Its only support for
this claim, however, is in the form of unsupported statements in
the affidavits of two Coble officers. Such unsupported allegations
do not fulfill the requirement that the applicant for injunctive
relief “set out with particularity facts supportmg lits allegatlons]
so the court can decide for itself if irreparable injury will occur.’
Goodman Toyota v. City of Raleigh, 47 N.C. App. 628, 632, 267
S.E. 2d 714, 716 (1980), quoting United Telephone Co. of Carolinas,
Inc. v. Universal Plastics, Inc., 287 N.C. 232, 236, 214 S.E. 2d 49,
52 (1975). Indeed, it would appear that plaintiff could not succeed
in this appeal without revealing much of the very information it
seeks to keep secret, since a forecast of specific evidence is re-
quired of the applicant for a preliminary injunction.

Having concluded that Coble failed to fulfill one of the re-
quirements for a grant of injunctive relief, we hold that the court
properly dissolved its temporary restraining order.

We find it unnecessary to reach the question of the likelihood
that plaintiff ultimately will prevail in the underlying controver-
sy. Nor do we find it necessary to discuss the merits of the Milk
Commission’s challenged procedures. With regard to the latter,
however, we do question the Commission’s wisdom in refusing to
postpone its hearing in this case pending its planned review and
possible revision of those procedures. While we have concluded
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that it was not legally required to do so, the Commission’s intran-
sigence would appear to serve little purpose.

The order of the trial court dissolving its temporary restrain-
ing order against defendant is

Affirmed.

Judges HEDRICK and WELLS concur.

IND-COM ELECTRIC COMPANY, A CORPORATION, PLAINTIFF v. FIRST UNION
NATIONAL BANK, A BaNxING CORPORATION, DEFENDANT v. GAYLE R.
POOLE, JERRY L. SNEED, WILLIAM G. POOLE, JAMES A. SNEED aND
DON W. DANIELS, THIRD-PARTY DEFENDANTS

No. 8126SC1042
(Filed 6 July 1982)

Banks and Banking § 11.2; Uniform Commercial Code § 36—~ forged checks —pay-
ment by bank —summary judgment properly granted in favor of bank

In an action arising from the payment by bank of thirty-seven forged
checks, totalling $159,646.38, drawn against the account of plaintiff over a
fourteen-month period, the trial court did not err in entering summary judg-
ment in favor of the bank where plaintiff failed to fulfill the requirements of
G.S. 25-4-406(3) by failing to produce a forecast of specific evidence to rebut
the bank’s evidence of its exercise of ordinary care in paying the forged
checks. G.S. 25-3-406.

APPEAL by plaintiff from Burroughs, Judge. Judgment
entered 6 August 1981 in Superior Court, MECKLENBURG County.
Heard in the Court of Appeals 6 May 1982,

This is a civil action arising from payment by First Union
National Bank (FUNB) of thirty-seven forged checks, totalling
$159,646.38, drawn against the account of Ind-Com Electric
Company (Ind-Com) over a fourteen-month period. Ind-Com’s com-
plaint alleged FUNB’s liability for its failure to exercise ordinary
care in the payment of the checks. FUNB answered, denying
liability and raising several defenses including Ind-Com’s con-
tributory negligence in failing to prevent or discover the
forgeries by its employee.
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FUNB moved for summary judgment in reliance upon the
pleadings, depositions, answers to interrogatories, admissions and
affidavits filed with the court. Following the motion for summary
judgment, the parties agreed to extensive stipulations of fact for
the express purpose of limiting the court’s consideration to a
single issue, that being:

Is there any genuine issue of material fact as to a lack of or-
dinary care on the part of FUNB in paying the forged
checks?

Included among the stipulations of fact was Ind-Com’s conces-
sion that its own negligence contributed to the forgeries. It was
also stipulated that FUNB had acted in good faith and in accord-
ance with reasonable commercial standards in paying the forged
checks. However, Ind-Com specifically refused to stipulate to
FUNB'’s exercise of ordinary care pursuant to G.S. 25-4-406(2).

Summary judgment was granted in favor of FUNB. Ind-Com
appeals.

Henderson and Shuford, by David H. Henderson and Robert
E. Henderson, for plaintiff appellant.

James, McElroy & Diehl, by Gary S. Hemric, for defendant
appellee.

ARNOLD, Judge.

Plaintiff’'s appeal rests on its contention that defendant failed
to meet the standard of care required of it by G.S. 25-4-406 and
should therefore be held liable in spite of its fulfillment of the re-
quirements of G.S. 25-3-406. These two statutes specify the cir-
cumstances under which a drawee bank will be held liable for
payment of unauthorized checks in spite of .the contributory
negligence of the customer.

G.S. 25-3-406 releases the bank from liability in this situation
if it “pays the instrument in good faith and in accordance with

. reasonable commercial standards.” Applying this standard,
the parties’ stipulations would clearly preclude FUNB’s liability.
However, Ind-Com relies instead on G.S. 25-4-406. This statute
sets forth the general rule that a bank is not liable where the
customer’s negligence in failing to examine his bank statements is
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the cause of the loss. As an exception to this rule, however, the
statute provides that the bank is not excused from liability where
“the customer establishes lack of ordinary care on the part of the
bank in paying the item(s).” G.S. 25-4-406(3). Ind-Com contends
that compliance with industry standards does not necessarily
fulfill the requirement of “ordinary care” and argues that the
evidence raises a material issue of fact as to FUNB’s compliance
with the latter standard.

While we find interesting Ind-Com’s argument that the two
statutes are inconsistent, we have determined that Ind-Com has
failed to fulfill the requirements of G.S. 25-4-406(3), on which it
relies. We do not, therefore, find it necessary to reach the issue of
the interrelationship of the two statutes.

The statutory requirement that the customer must establish
the bank’s lack of ordinary care in order to recover notwithstand-
ing the customer's own negligence places the burden of proof
squarely upon the shoulders of the customer. Although the initial
burden in a summary judgment hearing is on the moving party to
establish the absence of any material issue of fact and to show its
entitlement to judgment in its favor as a matter of law, we find
that this burden was met by FUNB's undisputed evidence that its
practices comported with generally accepted standards in the
banking industry as required by G.S. 25-3-406.

It is well settled that once the movant has met its burden,
the party opposing summary judgment may not rely “upon the
mere allegations or denials of his pleading, but . . . must set forth
specific facts showing that there is a genuine issue for trial.” Rule
56(e), North Carolina Rules of Civil Procedure. See Kidd v. Early,
289 N.C. 343, 222 S.E. 2d 392 (1976); Moore v. Fieldcrest Mills,
Inc., 36 N.C. App. 350, 244 S.E. 2d 208 (1978), aff'd 296 N.C. 467,
251 S.E. 2d 419 (1979). Our review of the record here reveals no
such specific facts in support of plaintiff’s position. Ind-Com ap-
parently relies on its allegation that the protective measures
employed by FUNB were inadequate and on the opinion of an Ind-
Com officer that the bank should have been placed on notice of
the forgeries by the amounts and payees of the checks. We hold
that Ind-Com’s failure to produce a forecast of specific evidence to
rebut FUNB's evidence of its exercise of ordinary care in paying
the forged checks entitled FUNB to judgment as a matter of law.
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Affirmed.

Judges VAUGHN and MARTIN (Robert M.) concur.

STATE OF NORTH CAROLINA, ex reL. UTILITIES COMMISSION, anp COM-
MERCIAL COURIERS, INC. (AppricanT) v. PONY EXPRESS COURIER
CORPORATION

No. 8110UC1086
(Filed 6 July 1982)

Carriers § 2.7— contract carrier for bank documents —granting of permit

Evidence that the protestant contract carrier was not as flexible as some
shippers required and that the applicant was most flexible and reliable sup-
ported a finding by the Utilities Commission that protestant’s service did not
meet the needs of a number of shippers, and the Commission’s findings sup-
ported its granting of a permit to the applicant to act as a contract carrier of
bank documents and other commercial papers within this State. G.S. 62-262();
N.C.U.C. Rule R2-15(b).

APPEAL by protestant from North Carolina Utilities Commis-
sion. Order entered 28 July 1981. Heard in the Court of Appeals
26 May 1982.

The protestant, Pony Express Couriers, appeals the Order of
the Utilities Commission which granted Commercial Couriers, the
applicant, an expanded contract carrier permit for operating
within the State in areas currently served by Pony Express
Couriers.

Kimzey, Smith & McMillan, by James M. Kimzey, for protes-
tant appellant.

Boyce, Morgan, Mitchell, Burns & Smith, P.A., by F. Kent
Burns, for applicant appellee.

BECTON, Judge.

On this appeal of an administrative agency decision, we must
determine the scope of appellate review based on the questions
presented by the parties. Utilities Commission v. Oil Company,
302 N.C. 14, 21, 273 S.E. 2d 232, 236 (1981). The arguments raised
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by Pony Express are (1) whether the Commission found sufficient
facts to support its conclusions; and (2) whether there was compe-
tent, material and substantial evidence to support the Commis-
sion’s finding that supporting shippers had need for a specific
type of service not otherwise available by existing means of
transportation. These arguments require us to determine
(1) whether there was an error of law, and (2) whether, under the
whole record test, the decision was supported by competent,
material and substantial evidence. Savings and Loan League v.
Credit Union Comm., 302 N.C. 458, 276 S.E. 2d 404 (1981); G.S.
150A-51.

We disagree with the arguments presented by Pony Express.

G.S. 62-262(]) provides that the following criteria should be
considered in determining whether to grant a contract carrier
permit:

If the application is for a permit, the Commission shall give
due consideration to:

(1) Whether the proposed operations conform with the
definition in this Chapter of a contract carrier,

(2) Whether the proposed operations will unreasonably
impair the efficient public service of -carriers
operating under certificates, or rail carriers,

(8} Whether the proposed service will unreasonably im-
pair the use of the highways by the general public,

(4) Whether the applicant is fit, willing and able to prop-
erly perform the service proposed as a contract car-
rier,

(5) Whether the proposed operations will be consistent
with the public interest and the policy declared in
this Chapter, and

(6) Other matters tending to qualify or disqualify the ap-
plicant for a permit.

In addition, the applicant must prove that “one or more shippers
or passengers have a need for a specific type of service not other-
wise available by existing means of transportation ?
N.C.U.C. Rule R2-15(b). See also Utilities Commission .
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Petroleum Transportation, Inc., 2 N.C. App. 566, 163 S.E. 2d 526
(1968).

The Commission’s findings of fact are set out below:

(1) Applicant, Commercial Couriers, Inc., is a North Carolina
Corporation presently engaged, among other things, as a con-
tract carrier of Group 21, bank documents, commercial
papers, cash letters, etc., under bilateral contract with the
Northwestern Bank within a radius of 105 miles of Winston-
Salem. Its service has been good.

(2) Applicant maintains a fleet of equipment specially suitable
for the transportation of the commodities involved in this Ap-
plication and has trained personnel to service and operate
this equipment.

(3) Applicant is financially solvent and is operating at a prof-
it. Applicant also has an unlimited line of credit for purchase
of vehicles and has additional credit available to it on an
unsecured basis.

(4) Applicant has entered into bilateral contracts for the pro-
posed service with the Northwestern Bank, the Bank of
North Carolina, Central Carolina Bank and Central Service
Corporation. The area covered by these contracts is generally
throughout the State of North Carolina. Other shippers in-
dicated a desire to use Applicant’s service if it were author-
ized by the Commission.

(5) The proposed operations of Applicant conform with the
definition of a contract carrier by motor vehicle; will not
unreasonably impair the efficient service of any existing car-
riers; will not unreasonably impair the use of the highways
by the general public; and the Applicant is fit, willing and
able to perform the proposed service as a contract carrier.

(6) The proposed operation will be consistent with the public
interest and policy declared in Chapter 62 of the General
Statutes.

(7) The Protestant, Pony Express Courier Corporation, is as
far as the particular commodities here invdlved, a contract
carrier operating under a permit issued to it by the Commis-
sion; that its operations will not be unreasonably impaired by
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the granting of the authority sought herein; that the service
offered by Protestant to the witnesses who testified for Ap-
plicant did not meet the needs of those witnesses.

(8) The Applicant has on file with the Commission as re-

. quired by its rules cargo and liability insurance, designation
of its process agent and a schedule of minimum rates and
charges.

(9) Applicant has met the burden of proof prescribed by
Statute and the Application should be granted.

Our review of the Commission’s findings of fact reveals that
all of the factors required by G.S. 62-262(i) were considered and
that the applicant made a showing that a number of shippers had
need for a service currently not offered by existing carriers. In
" fact, these findings are more extensive than those found to be suf-
ficient by this Court in Utilities Comm. v. American Courier
Corp., 8 N.C. App. 358, 174 S.E. 2d 814, cert. denied, 277 N.C. 117
(1970), and Utilities Comm. v. American Courier Corp., 8 N.C.
App. 367, 174 S.E. 2d 808, cert. denied, 277 N.C. 117 (1970). Conse-
quently, we hold that the findings of fact are sufficient to support
the Commission’s conclusions of law.

We find no merit in the protestant’s argument that there is
no competent, material and substantial evidence to support the
finding that its service did not meet the needs of the shippers. On
review, we view the whole record to determine if the findings are
based on competent, material and substantial evidence. Utilities
Comm. v. American Courier Corp.

Several witnesses testified that Pony Express was not as
flexible as their needs required and that Commercial Couriers
was most flexible and reliable. The key difference between the
service offered by Pony Express, which was generally described
to be good, and the service offered by Commercial Couriers was
that Commercial offered the flexibility the shippers needed. This
flexibility is a service which obviously is not provided by Pony
Express.

For the foregoing reasons the Order below is
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Affirmed.

Chief Judge MORRIS and Judge MARTIN (R. M.) concur.

LUTHER GORE, PLAINTIFF APPELLEE v. ROMIE HENRY WILLIAMS, DEFENDANT
ArpPELLEE, BENNIE ALLEN FAISON aAnp NASH JOHNSON & SONS’
FARMS, INC., DEFENDANT APPELLANTS

No. 814SC1165
(Filed 6 July 1982)

1. Automobiles and Other Vehicles § 46; Evidence § 46.1— opinion of

automobile’s rate of speed —admissible

In a negligence action arising from an automobile collision, the trial court
erred in refusing to allow a witness’s opinion as to the speed of one
defendant’s vehicle since he had a reasonable opportunity to observe the
automobile and since the evidence was relevant to the issue of whether one of
the defendants was contributorily negligent.

2. Automobiles and Other Vehicles § 45; Evidence § 23— automobile ac-
cident —statement in complaint inconsistent with statement at trial —evidence
of complaint admissible

In an action arising from an automobile accident in which plaintiff, a
passenger, sued the driver of the vehicle in which he was riding and the driver
of the other vehicle, the trial court erred in not allowing examination of plain-
tiff concerning statements in his verified complaint concerning the speed of the
vehicle in which he was riding as the statements were inconsistent with his
testimony at trial and tended to show the witness’s lack of credibility.

APPEAL by defendants, Bennie Allen Faison and Nash
Johnson & Sons’ Farms, Inc., from Barefoot, Judge. Judgment
entered 238 March 1981 in Superior Court, DUPLIN County. Heard
in the Court of Appeals 10 June 1982.

This is a civil action to recover damages for injury to person
and property sustained in an automobile collision.

On 15 December 1978, at 7:00 p.m., Romie Henry Williams
was operating a 1973 Ford automobile of which Luther Gore was
a passenger. Shortly after rounding a curve on Highway 11,
Williams collided with a tractor-trailer truck owned by Nash
Johnson & Sons’ Farms, Inc., and operated by Bennie Faison.
Faison had been backing the truck from Highway 11 down a dirt
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path to a turkey house. At the time of the accident, the trailer
was across both lanes of the highway. Its emergency blinkers
were on.

Gore instituted an action for personal injury, alleging that
Williams and Faison were jointly and concurrently negligent.
Each defendant denied any negligence on his part. Defendants
Faison and Farms, Inc., asserted a cross claim against defendant
Williams for contribution. Williams filed a cross claim against
defendants Faison and Farms, Inc., for contribution and a third
party claim against them for personal injury and property
damage. Gore later released defendant Williams from his action
upon payment of $6,000.00.

A jury considered the issues of negligence, contributory
negligence and damages. It found that defendant Faison had been
negligent, that Williams had not been contributorily negligent,
that Gore should receive $75,000.00 in damages from Faison and
Farms, Inc., and that Williams should receive $71,600.00 in
damages. The court credited defendants Faison and Farms, Inc.,
with the $6,000.00 already paid to Gore.

Russell J. Lanier, Jr., and Rivers D. Johnson, Jr., for defend-
ant appellee.

Ragsdale and Liggett, by Jane Flowers Finch and Vance
Gavin, for defendant appellants.

VAUGHN, Judge.

Defendants present several assignments of error pertaining
to defendant Williams’ third party claim. We will address those
errors for which we conclude defendants are entitled to a new
trial.

[1] In Assignment of Error No. 16, defendants argue that the
court erred in excluding testimony of Faison as to the speed of
the Williams’ vehicle. We agree.

In North Carolina, any person of ordinary intelligence who
has had a reasonable opportunity to observe a moving automobile
is competent to testify as to that automobile’s rate of speed.
Jones v. Horton, 264 N.C. 549, 142 S.E. 2d 351 (1965). Any incon-
sistency - between the witness’ opinion and other evidence in-
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troduced at trial affects only the weight of the testimony, not its
admissibility. State v. McQueen, 9 N.C. App. 248, 250, 175 S.E. 2d
789, 791 (1970).

In the present case, Faison testified that he had observed the
Williams’ vehicle for at least one-half mile. He was prepared to
further testify that, in his opinion, the vehicle was travelling at a
rate of 65 to 70 m.p.h. Such evidence was relevant to the issue of
whether Williams was contributorily negligent. We, therefore,
conclude that the court committed prejudicial error in excluding
Faison’s opinion as to speed. See Loomis v. Torrence, 269 N.C.
381, 130 S.E. 2d 540 (1963).

[2] In Assignments of Error Nos. 15 and 18, defendants argue
that the court erred in not allowing examination of Luther Gore
concerning statements in his verified complaint and in not allow-
ing the introduction into evidence of the complaint itself. We
agree.

A witness may always be impeached by proof that on another
occasion he made a statement inconsistent with his statement at
trial. State v. McKeithan, 293 N.C. 722, 730, 239 S.E. 2d 254 (1977).
The prior statement may have been made orally or in a writing. 1
Stansbury, N.C. Evidence § 46 (Brandis rev. 1973).

At the trial of this action, Gore testified that, in his opinion,
the car in which he was a passenger was travelling at a rate of 55
to 57 m.p.h. He further stated that Williams braked as soon as the
two men saw the tractor-trailer. In his verified complaint,
however, Gore had alleged the following:

“That at the time and place of said accident the defendant,
ROMIE HENRY WILLIAMS, was negligent in the following
respects:

B. He failed to keep his vehicle under proper control;

C. He operated his motor vehicle at a speed greater than
was reasonable and prudent under the circumstances;

D. He failed to reduce his speed upon approaching a special
traffic hazard of a vehicle being parked upon the public
highway immediately in front of his lane of travel.”
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When counsel for defendant Faison attempted to examine Gore
concerning the allegations in his original complaint, the court sus-
tained opposing counsel’s objection.

We hold that it was prejudicial error for the court to exclude
Gore’s testimony concerning statements in his complaint. See
Piper v. Ashburn, 243 N.C. 51, 89 S.E. 2d 762 (1955). The prior in-
consistent statements were not sought as substantive evidence
but as evidence tending to show the witness’ lack of credibility.
Moreover, they addressed one of the primary issues at trial:
whether defendant Faison was the sole proximate cause of the in-
juries of Gore and Williams. The court also committed prejudicial
error when it denied admission into evidence of portions of the
original complaint. Parts of a pleading are competent as admis-
sions against interest and are always admissible against the party
who made them. Chavis v. Insurance Co., 251 N.C. 849, 852, 112
S.E. 2d 574, 576 (1960); Morris v. Bogue Corporation, 194 N.C. 279,
139 S.E. 433 (1927); Floyd v. Thomas, 108 N.C. 93, 12 S.E. 740
(1891).

The errors discussed herein entitle defendants to a new trial.
Defendants’ other assignments of error need not be expressly
considered since they may not occur at the second trial.

Reversed.

Judges CLARK and HILL concur.

STATE OF NORTH CAROLINA v. HARRY JAMES McRAE aka HAROLD Mc-
CRAE

No. 81148C1418
(Filed 6 July 1982)

1. Witnesses § 1.2— children as competent witnesses
The trial court properly denied defendant’s motion to quash the State’s
subpoena for two children, ages three and four, who were in an automobile at
the time of an alleged kidnapping since there is no age below which one is con-

sidered incompetent, as a matter of law, to testify.
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2. Criminal Law § 64— test concerning consumption of a hallucinogenic
drug — non-available — full compliance with court order
The trial court did not abuse its discretion in finding that a hospital had
complied with an order in which the hospital was asked to determine, in part,
if defendant’s body contained a hallucinogenic drug since the hospital submit-
ted a report prepared by a forensic psychiatrist at the hospital stating that
there were no tests available to determine whether a person had consumed a
hallucinogenic drug several months earlier.

3. Kidnapping § 1.2— sufficiency of evidence of restraint

The trial court did not err in failing to dismiss a kidnapping charge where
the evidence showed that defendant entered a woman’s car without her per-
mission and ordered her to drive around, told her that if she did as he said, no
one would be hurt, and where the woman thought defendant had a pistol
under his jacket. From such evidence the jury could reasonably infer that the
woman acquiesced to defendant’s demands because she feared for her safety.
G.S. 14-39.

4. Criminal Law § 115.1— kidnapping and felonious larceny —refusal to instruct
on forcible trespass and unauthorized use of a motor vehicle as lesser offenses
proper

In a prosecution for kidnapping and felonious larceny, the trial judge prop-
erly failed to instruct on forcible trespass and unauthorized use of a motor
vehicle since forcible trespass requires proof of an element not essential to kid-
napping, entry into a person’s premises, and cannot be a lesser included of-
fense of kidnapping, and since all the evidence tended to show that defendant
intended to permanently deprive the victim of her car, thereby not supporting
the charge of unauthorized use of a motor vehicle. G.S. 14-72.2 and 14-72.

APPEAL by defendant from Martin (John C.), Judge.
Judgments entered 5 August 1981 in Superior Court, DURHAM
County. Heard in the Court of Appeals 10 June 1982.

Defendant was convicted of kidnapping and felonious larceny.
Judgments imposing concurrent prison sentences were entered.

The State’s evidence tends to show the following. On 22
February 1981, Clara Strickland was sitting in her car in the
parking lot of an A & P store. With her were her three-year-old
granddaughter and another child four years of age. Between 1:15
p.m. and 1:30 p.m., defendant angrily exited from the A & P store.
Mrs. Strickland watched him sit on the hood of a car, jump off, hit
the car, and then sit on the hood again. Her attention was briefly
diverted, and then she heard her car door open. Defendant
entered the car without her permission. He had his hand under
his jacket as if he had a gun. When defendant ordered her to
start the car and drive where he directed, she complied. At a
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later time, she and the children were able to jump out of the car.
Defendant continued to drive, causing damage to the Strickland
car and other cars on the street.

Defendant testified that he did not remember going to the
A & P store on 22 February 1981. The previous night, he had at-
tended a party where he had consumed alcohol and marijuana.
Fifteen to twenty minutes after drinking something from a glass
handed to him, he had become drowsy and thought the walls were
coming toward him. He left the party. The next thing he
remembered was waking up in jail.

Attorney General Edmisten, by Assistant Attorney General
Reginald L. Watkins, for the State.

Shirley D. Dean, for defendant appellant.

VAUGHN, Judge.

Defendant brings forward several assignments of error. None
of them disclose prejudicial error.

[1] Defendant first argues that the court committed prejudicial
error in denying his motion to quash the State’s subpoena for the
two children who were in the automobile at the time of the al-
leged kidnapping. Defendant’s motion, in effect, asked the court
to declare the children incompetent witnesses before they had
even been called to testify. In North Carolina, however, there is
no age below which one is considered incompetent, as a matter of
law, to testify. State v. Thomas, 296 N.C. 236, 250 S.E. 2d 204
(1978); State ». Turner, 268 N.C. 225, 150 S.E. 2d 406 (1966). The
court did not err in allowing the children to remain in the court-
room. Defendant’s assignment of error is overruled.

[2] Defendant’s second assignment of error is that the court
erred in denying his motion to compel the superintendent of
Dorothea Dix Hospital to make full compliance with an earlier
order. That order had directed the defendant to be committed to
Dorothea Dix Hospital for determination, in part, if his body con-
tained a hallucinogenic drug.

We hold that the court did not abuse its discretion in finding
that the hospital had complied with the order. A submitted report
prepared by a forensic psychiatrist at the hospital stated that
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there were no tests available to determine whether a person had
consumed a hallucinogenic drug several months earlier. The
assignment of error is overruled.

[31 In Assignment of Error No. 3, defendant argues that the
court erred in failing to grant his motion for dismissal of the kid-
napping charge. Defendant contends that the State offered no
evidence of restraint, as required by G.S. 14-39. We disagree.

On a motion for nonsuit, the evidence must be construed in
the light most favorable to the State. State v. Avery, 48 N.C.
App. 675, 269 S.E. 2d 708 (1980). Here, the evidence shows that
defendant entered Mrs. Strickland’s car without her permission
and ordered her to drive him around. He told her that if she did
as he said, no one would be hurt. Mrs. Strickland thought defend-
ant had a pistol under his jacket. A jury could reasonably infer
from such evidence that Mrs. Strickland acquiesced to defendant’s
demands because she feared for her safety. It was not necessary
for the State to prove use of actual physical force. State v. Bar-
bour, 278 N.C. 449, 454, 180 S.E. 2d 115, 118 (1971), cert. denied,
404 U.S. 1023, 92 S.Ct. 699, 30 L.Ed. 2d 673 (1972). Defendant’s
assignment of error is overruled.

[4] In Assignments of Error Nos. 4 and 5, defendant excepts to
the court’s jury instructions. Defendant contends that the court
should have instructed on forcible trespass and unauthorized use
of a motor vehicle. We disagree.

When a defendant is indicted for a eriminal offense, he may,
if the evidence so warrants, be convicted of the charged offense
or of a lesser offense, all the elements of which are included in
the charged offense and capable of proof by proof of the allega-
tions of fact in the indictment. State v. Atken, 286 N.C. 202, 209
S.E. 2d 763 (1974); State v. Riera, 276 N.C. 361, 368, 172 S.E. 2d
535, 540 (1970). Kidnapping, as defined by G.S. 14-39, is the con-
finement, restraint or removal of a person against his will for a
felonious purpose. Forcible trespass is the unlawful invasion of
the premises of another. Anthony v. Protective Union, 206 N.C. 7,
173 S.E. 6 (1934). Since forcible trespass requires proof of an ele-
ment not essential to kidnapping, i.e., entry into -a person’s
premises, it cannot be a lesser included offense of kidnapping.
The court, therefore, did not err in failing to instruct on forcible
trespass.
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Unauthorized use of a motor vehicle in violation of G.S.
14722 is considered a lesser included offense of larceny, G.S.
14-72, where there is evidence to support the charge. State v.
Ross, 46 N.C. App. 338, 264 S.E. 2d 742 (1980). Here, the evidence
is uncontradicted that after the exit of Mrs. Strickland and the
children, defendant told Mrs. Strickland he was “going to have
the car.” Where all the evidence tends to show that defendant in-
tended to permanently deprive the victim of her car, it would be
improper for the court to instruct on unauthorized use of a con-
veyance. See State v. Green, --- N.C. ---, 290 S.E. 2d 625 (1982).

No error.

Judges MARTIN (Harry C.) and HILL concur.

FIRST CITIZENS BANK AND TRUST COMPANY v. NORMAN A. POWELL
AND WIFE, DONNA C. POWELL

No. 8148C1070
(Filed 6 July 1982)

Rules of Civil Procedure § 27— interrogatories and requests for admis-
sion —default judgment for failure to respond
The issuance of an order compelling discovery pursuant to G.S. 1A-1, Rule
37(a)2) was not a prerequisite to the entry of an order striking defendants’
answer and entering default judgments pursuant to Rule 37(d} for failure of
defendants to respond to plaintiff's interrogatories and requests for admis-
sions, and such sanctions will not be held an abuse of discretion absent specific
evidence of injustice occasioned thereby.

APPEAL by defendants from Barefoot, Judge. Judgment
entered 30 July 1981 in Superior Court, ONSLOW County. Heard in
the Court of Appeals 25 May 1982.

This is an appeal from an order striking defendants’ answer
and entering default judgment in favor of plaintiff for the balance
remaining on defendants’ indebtedness to plaintiff after applica-
tion of the proceeds of a foreclosure sale.

Ward and Smith, by Robert H. Shaw III, for plaintiff ap-
pellee.

Fred W. Harrison for defendant appellants.
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ARNOLD, Judge.

Defendants’ only assignment of error is that the trial court
abused its discretion by striking defendants’ answer and entering
default judgment. They argue that the imposition of such severe
sanctions for their failure to respond to plaintiff’s interrogatories
and requests for admission is not within the contemplation of
Rule 37(d) of the North Carolina Rules of Civil Procedure. Defend-
ants contend that the proper procedure should have been for
plaintiff to move for an order compelling discovery pursuant to
Rule 37(a)(2). Even if such an order had been granted, defendants
contend that entry of default judgment would have been proper
only upon a finding of defendants’ intentional failure to comply.

We concede that issuance of a court order is the more com-
mon procedure employed by courts, but the clear wording of Rule
37(d) contradicts defendants’ position that this is a prerequisite to
entry of a default judgment. The statute reads, in pertinent part:

“fd) . . .1If a party . . . fails . . . to serve answers or objec-
tions to interrogatories submitted under Rule 33, after prop-
er service of the interrogatories, . . . the court in which the

action is pending on motion may make such orders in regard
to the failure as are just, and among others it may take any
action authorized under subdivisions a, b, and ¢ of subsection
(b)2) of this rule.”

Subsection (b)2)e authorizes:

“c. An order striking out pleadings or parts thereof, or stay-
ing further proceedings until the order is obeyed, or dismiss-
ing the action or proceeding or any part thereof, or rendering
a judgment by default against the disobedient party.”

While the sanctions imposed by the court have been
somewhat severe, they are among those expressly authorized by
the statute and we cannot hold that they constituted an abuse of
discretion absent specific evidence of injustice occasioned
thereby. While the attorney for defendants attempts to excuse
his failure to appear at the hearing on plaintiff’'s motion, he does
so on evidence not contained in the record. Moreover, defendants
present no evidence tending to excuse their failure to answer or
otherwise respond to plaintiff’s interrogatories. We find no abuse
of judicial discretion.
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Affirmed.

Judges HEDRICK and WELLS concur.

STATE OF NORTH CAROLINA v. ROBERT RICHARD FOX

No. 81118C1297
(Filed 6 July 1982)

1. Criminal Law § 75.11— reading of rights —request for attorney —subsequent
reading of rights and waiver

The trial court did not err in denying defendant’s motion to suppress an
out-of-court statement which was made after defendant had been read his
Miranda rights in South Carolina, said he understood them and said he
thought he needed a lawyer where defendant was driven to North Carolina,
taken to the office of a detective where he was read his rights, and where
defendant signed a waiver of rights form before making the inculpatory state-
ment.

2. Criminal Law § 50.1— expert opinion that defendant acting in self-
defense —inadmissible
The trial court did not err in refusing to allow a psychiatrist testifying as
an expert witness to give his opinion that the defendant believed he was act-
ing in self-defense since there was nothing in the record to indicate that the
witness was better qualified than the jury to judge the defendant’s veracity
based on all the evidence.

APPEAL by defendant from Smith, Judge. Judgment entered
23 July 1981 in Superior Court, LEE County. Heard in the Court
of Appeals 25 May 1982.

Defendant was tried on a bill of indictment for murder and
armed robbery. He was found not guilty of armed robbery and
guilty of voluntary manslaughter. Defendant appeals on eviden-
tiary grounds.

Attorney General Edmisten, by Associate Attorney Walter
M. Smith, for the State.

Moretz and Moore, by J. Douglas Moretz and G. Hugh Moore,
Jr., for defendant appellant.
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ARNOLD, Judge.

[1] Defendant brings forward two assignments of error for ap-
pellate review. He first charges that the trial court committed
prejudicial error when it denied his motion to suppress an out-of-
court statement allegedly obtained in violation of Miranda v.
Arizona, 384 U.S. 436 (1966).

Consideration of this assignment of error requires a review
of the totality of the circumstances surrounding defendant’s state-
ment. North Carolina v. Butler, 441 U.S. 369 (1979). Defendant
was arrested on 19 January 1981 in South Carolina and was read
his Miranda rights. He said he understood them. When subse-
quently questioned, defendant said only that he thought he need-
ed a lawyer. There was no interrogation. Defendant was then
driven to Lee County, North Carolina, and taken to the office of
Detective Parker of the Sheriff's Department. Detective Parker
told defendant that he would get him a lawyer if he wanted one
but that a lawyer would only tell defendant not to make a state-
ment. Parker then told defendant there were a couple of ques-
tions he wanted to ask. Defendant asked what the questions were.
Parker then read defendant the Miranda warnings and defendant
signed a waiver of rights form before making the inculpatory
statement later admitted at trial over defendant’s motion to sup-
press.

We have carefully considered defendant’s contentions and
concluded that his Fifth Amendment rights were protected in full.
His statement was properly admitted into evidence. We tend to
agree with defendant that his statement after his arrest in South
Carolina that he thought he needed a lawyer was sufficient to
prohibit further questioning at that time, although we uphold the
finding of the trial court that it fell short of an assertion of the
right to counsel. We conclude that defendant’s later submission to
questioning after again receiving Miranda warnings and signing a
waiver form constituted an effective waiver of his right to an at-
torney. We find the cases cited by defendant to be distinguishable
in that none involved a situation in which the defendant’s
challenged statement was made after Miranda warnings and a
written waiver of rights without an intervening assertion of the
right to counsel.
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[2] Defendant’s second assignment of error is that the trial court
erred in refusing to allow a psychiatrist testifying as an expert
witness to give his opinion that the defendant believed he was
acting in self-defense. He contends the expert was more qualified
than a lay jury to form such an opinion and that his opinion was
therefore admissible according to the rule set forth in State v.
Wilkerson, 295 N.C. 559, 247 S.E. 2d 905 (1978). Although defend-
ant has correctly stated the rule, we do not find error in the trial
court’s conclusion that it was for the jury to ascertain defendant’s
motive for the Kkilling. Defendant’s expert certainly was qualified
to give an opinion as to his mental capacity and any mental
disorders he may have identified, and the record shows he was
permitted to do so. Indeed, the psychiatrist was permitted to
testify that defendant had told him he had acted in the belief that
the victim was going to kill him and that he had been frightened.
We find nothing in the record to indicate that the witness was
better qualified than the jury to judge the defendant’s veracity
based on all the evidence.

In the trial of defendant we find
No error.

Judges HEDRICK and WELLS concur.

STATE OF NORTH CAROLINA v. DONNIE WHALEY

No. 8145C1301
(Filed 6 July 1982)

Searches and Seizures § 4— nontestimonial identification order —examination to
determine visual acuity
A superior court judge erred in entering a nontestimonial identification
order to have a defendant charged with involuntary manslaughter examined
by a doctor to determine his “visual acuity,” since defendant's visual acuity
could not have been of any material aid in identifying defendant as the person
who was driving the vehicle which caused the victim’s death, and such an ex-
amination thus did not come within the purview of the nontestimonial iden-
tification statutes. G.S. 15A-271; G.S. 15A-273.
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APPEAL by the State of North Carolina from Llewellyn,
Judge. Order entered 14 September 1981 in Superior Court,
DUPLIN County. Heard in the Court of Appeals on 25 May 1982.

Attorney General Rufus L. Edmisten, by Assistant Attorney
General Ben G. Irons, II, for the State.

Vance B. Gavin, for defendant appellee.

HEDRICK, Judge.

This is an appeal by the State, pursuant to G.S.
§ 15A-1445(b), allowing the defendant’s motion to suppress
evidence obtained pursuant to a “nontestimonial identification
order.” The record discloses the defendant was arrested and, on 3
August 1981 charged with driving an automobile without a
license, failing to decrease speed to avoid an accident, and in-
voluntary manslaughter of April Yvonne Hall. On 19 August 1981,
the prosecuting attorney made application to Superior Court
Judge Henry Stevens for a nontestimonial identification order to
have the defendant examined, pursuant to G.S. § 15A-271, et seq.,
by Dr. Conrad Faulkner for the purpose of determining his
“visual acuity.” On 19 August 1981, Judge Stevens issued the
order.

On 3 August 1981, in the Superior Court, the defendant
waived arraignment, and pleaded not guilty to the charges of
operating a motor vehicle without a license, failing to decrease
speed to avoid an accident, involuntary manslaughter, and death
by vehicle.

On 4 September 1981, defendant made a motion to suppress
the evidence obtained pursuant to the nontestimonial identifica-
tion order, and on 14 September 1981, Judge Llewellyn allowed
the motion.

G.S. § 15A-273 in pertinent part provides: “An order may
issue only on an affidavit or affidavits sworn to before the judge
and establishing the following grounds for the order: . . . (3) That
the results of specific nontestimonial identification procedures
will be of material aid in determining whether the person named
in the affidavit committed the offense.” G.S. § 15A-271 provides:
“‘nontestimonial identification’ means identification by finger-
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prints, palm prints, footprints, measurements, blood specimens,
saliva samples, hair samples, or other reasonable physical ex-
amination, handwriting exemplars, voice samples, photographs,
and lineups or similar identification procedures requiring
presence of a suspect [emphasis added].”

We note at the outset that the results of the visual acuity
test purportedly made pursuant to the nontestimonial identifica-
tion order, the evidence sought to be suppressed by the defend-
ant’s motion, is not in the record before us, nor was it before
Judge Llewellyn when he allowed the motion to suppress.

Judge Llewellyn, in allowing the motion to suppress, conclud-
ed that the examination of the defendant by Dr. Faulkner to
determine the defendant’s visual acuity did not come within the
purview of G.S. §§ 15A-271 to -282. We agree.

The obvious purpose and intent of these statutes, G.S.
§§ 15A-271 to -282, assuming their constitutionality, is to permit
the examination of a suspect pursuant to a nontestimonial iden-
tification order only if the results of such examination will be of
material aid in determining whether such suspect actually com-
mitted the offense charged, assuming that a crime punishable by
imprisonment for more than one year had been committed by
some person. Manifestly, the focus of these statutes is identifica-
tion of the suspect as the perpetrator, not a determination of
whether the crime has been committed. While the results of an
examination to determine the defendant’s visual acuity might be
of material aid in determining whether he was grossly negligent
in the operation of a motor vehicle, we do not perceive how his
visual acuity could be of any possible material aid in identifying
him as the individual who might or might not have been driving
the motor vehicle which caused the death of April Yvonne Hall.
Hence, since there was obviously “no identification purpose for
the test,” the order requiring the test was erroneously entered,
and the evidence obtained pursuant to the erroneous order was
properly suppressed.

Affirmed.

Judges ARNOLD and WELLS concur.
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HOMER JEFFERSON SIZEMORE v. JEFFREY EUGENE RAXTER AnD
DILLARD EUGENE RAXTER

No. 81278C1170
(Filed 6 July 1982)

1. Rules of Civil Procedure § 59— new trial to meet ends of justice
In a personal injury action in which the jury answered the negligence
issue in plaintiff's favor but answered the contributory negligence issue
against him, the trial court did not abuse its discretion in granting plaintiff’s
G.S. 1A-1, Rule 59 motion for a new trial on the ground that “the ends of
justice will be met” thereby.
2. Appeal and Error § 6.8— denial of motion for directed verdict —no immediate
appeal
Interlocutory rulings in the course of trial, such as the denial of defend-
ants’ motion for directed verdict, are not immediately appealable.

APPEAL by defendants from Friday, Judge. Order entered 22
June 1981 in Superior Court, GASTON County. Heard in the Court
of Appeals 11 June 1982.

Defendants appeal from an order granting plaintiff’s motion
for a new trial.

Roberts and Planer, P.A., by Joseph B. Roberts, III, for plain-
tiff appellee.

John B. Whitley for defendant appellants.

WHICHARD, Judge.

Plaintiff sought damages for injuries he sustained when
struck by an automobile owned by defendant Dillard Raxter and
operated by defendant Jeffrey Raxter. The jury answered the
negligence issue in plaintiff's favor, but answered the con-
tributory negligence issue against him.

The trial court granted plaintiff’s G.S. 1A-1, Rule 59 motion
for a new trial. Defendants appeal, contending (1) their motion for
a directed verdict on the ground of contributory negligence as a
matter of law should have been granted, and (2) the court erred
in granting plaintiff’s motion for a new trial.

[1] One of the grounds on which the court granted plaintiff’s mo-
tion was that “the ends of justice will be met” thereby. G.S. 1A-1,
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Rule 59(a)9), permits the granting of a new trial for “[alny . . .
reason heretofore recognized as grounds for new trial.” That
justice would be served thereby was, when Rule 59 was adopted,
a recognized ground for granting a new trial. See Walston v.
Greene, 246 N.C. 617, 99 S.E. 2d 805 (1957). The decision “rests in
the sound discretion of the trial judge.” Id. at 617, 99 S.E. 2d at
806. Absent record disclosure of abuse of discretion, “the order is
not subject to review on appeal.” Id. See also Britt v. Allen, 291
N.C. 630, 634-35, 231 S.E. 2d 607, 611 (1977); Atkins v. Doub, 260
N.C. 678, 133 S.E. 2d 456 (1963); Byrd v. Hampton, 243 N.C. 627,
91 S.E. 2d 671 (1956); White v. Keller, 242 N.C. 97, 99, 86 S.E. 2d
795, 796-97 (1955); Strayhorn v. Bank, 203 N.C. 383, 166 S.E. 312
(1932). No abuse of discretion appears.

[2] Interlocutory rulings in the course of trial, such as the denial
of defendants’ motion for directed verdict, are not immediately
appealable. Defendants’ assignment of error to the denial of their
motion for directed verdict thus is not reviewable at this time.
Atkins, supra; Byrd, supra; White, supra; Strayhorn, supra.

Appeal dismissed.

Judges CLARK and WEBB concur.

MARTHA WOODWORTH v. THOMAS WOODWORTH

No. 8112DC1156
(Filed 6 July 1982)

Appeal and Error § 2— notice of appeal given after 10 days —no jurisdiction in ap-
pellate court
Where the record reveals that orders from which plaintiff attempts to ap-
peal were entered over one month before notice of appeal was given, under
G.S. § 1-279(c) the appellate court obtained no jurisdiction of the appeal since
notice of appeal was not given within 10 days after the entry of judgment.

APPEAL by plaintiff from Hair, Judge. Orders entered 7 May
1981, 13 May 1981, 11 June 1981, and 16 July 1981 in District
Court, CUMBERLAND County. Heard in the Court of Appeals on 10
June 1982.
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MacRae, MacRae, Perry & Pechmann, by John Pechmann, for
the plaintiff appellant.

Blackwell, Thompson, Swaringen, Johnson & Thompson, by
E. Lynn Johnson, for the defendant appellee.

HEDRICK, Judge.

Plaintiff purports to appeal from orders entered in open
court on 7 and 13 May 1981 denying plaintiff's Rule 12(b)(6) motion
to dismiss defendant’s motion in the cause, and allowing defend-
ant’s motion in the cause modifying a former order of the court
with respect to the care, custody, and control of the minor
children born of the marriage between the plaintiff and the de-

fendant.

The record reveals, and the plaintiff repeatedly points out,
that the orders from which she attempts to appeal were entered
in open court on 7 and 13 May 1981, G.S. § 1A-1, Rule 58; yet,
notice of appeal was not given until 17 June 1981. G.S. § 1-279(c)
provides that notice of appeal must be given within ten days after
the entry of judgment. Such notice is jurisdictional, and the ap-
pellate court obtains no jurisdiction unless this statute is com-
plied with. O'Neill v. Southern National Bank, 40 N.C. App. 227,
252 S.E. 2d 231 (1979). The appeal is dismissed.

Dismissed.

Judges ARNOLD and WELLS concur.
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BANK OF GRANITE v. TATE Caldwell Affirmed
No. 81255C1001 (80CVD329)
CALDWELL v. BRIGADIER IND. Haywood New Trial
No. 8130DC1169 (80CVD173)
HOFLER v. HILL Chatham Reversed &
No. 8115SC1079 (80SP18) Remanded
MASON v. BURLINGTON IND. Industrial Reversed &
No. 81101C1052 Commission Remanded

(H-0708)
MELTON v. WAGNER Jackson No Error
No. 8130SC734 (T9CVS44)
RAMSEY v. NC Farm Bureau Dare Reversed
No. 8118C1105 (81CVS116)
STATE v. BOHANNON New Hanover No Error
No. 8155C1380 (80CRS4355)
STATE v. BUNCH Pasquotank New Trial
No. 811DC1127 (80CVD290)
STATE v. CONYERS Guilford No Error
No. 8118S5C1375 (81CRS15719)
STATE v. DRAWDY & BLACK Gaston No Error
No. 81278C1414 (81CRS11429)

(81CRS11782)
STATE v. EASTERLING Guilford Affirmed
No. 81188C1178 (80CRS40970)
STATE v. HARRIS Guilford No Error
No. 81185C1284 (80CRS47983)

(80CRS47984)

(80CRS47985)

(80CRS47986)
STATE v. HARRIS Orange No Error
No. 81158C1421 (81CRS3320)
STATE v. HAULSEY Robeson No Error
No. 81168SC1368 (80CRS19857)
STATE v. HENRY Forsyth No Error
No. 81218C1243 (80CRS50176)
STATE v. JAMES Onslow No Error
No. 8148C1356 (81CRS2442)
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NORTH CAROLINA DEPARTMENT OF CORRECTION v. EARL GIBSON

No. 8110SC582
(Filed 20 July 1982)

1. State § 12— termination of State employee for racial reasons —use of Title VII
evidentiary standards proper
Given the similarity between the language of G.S. 143-422.2 and Title VII
of the Civil Rights Act of 1964, 42 U.S.C. 2000(3) ¢t seq. and the underlying
policy of the statutes, it was reasonable for the Personnel Commission to use
Title VII standards in a case in which a State employee had reason to believe
that his employment was terminated because of his race. G.S. 126-36.

2. State § 12— dismissed State employee—burden of establishing prima facie
case of discrimination
In an individual discrimination case, the burden of establishing a prima
facie case of disparate treatment is not onerous. Therefore, where a State
employee showed that he was black, that he was discharged from his job, that
he was qualified for his job and that three white employees who also failed to
make the mandatory supervisory check in a prison were retained while he was
dismissed for failing to make supervisory checks, he established a prima facie
case of racial diserimination in his dismissal.

3. State § 12— discrimination in State employment —employer’s burden of pro-
duction
Where a State employee alleged discrimination as the basis of his ter-
mination and presented a prima facie case, the Department of Correction suffi-
ciently rebutted the presumption by introducing admissible evidence concern-
ing the reasons for the employee’s termination.

4. State § 12— State employee’s termination—burden of showing reasons for

discharge were pretext for discrimination
In a Title VII case, once the employee carries the initial burden of

establishing a prima facie case of racial discrimination and the employer has
articulated some legitimate, non-discriminatory reason for the employee’s re-
jection, then the employee must prove that the employer’s stated reasons for
termination were in fact a pretext for racial diserimination. A black prison
employee, who was discharged after failing to make several “flesh” checks of
each inmate in a segregation area of a prison and failing to discover an escape
of two inmates, met this burden when he showed (1) a conflict in the reasons
given by the prison superintendent for his dismissal, (2) 119 inmates had
escaped prior to the incident involving this employee without any employees
being dismissed, and (8) four white employees testified that they were not cer-
tain they always “counted flesh” on their hourly check and also failed to
discover the missing prisoners.

5. State § 12— termination of prison employee—superior court review of Person-
nel Commission’s findings and conclusions —error to reverse

In an action in which a prison employee alleged racial discrimination as
the basis of his discharge from employment, the superior court erred in re-
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versing the State Personnel Commission’s order finding that the employee
should be reinstated where the Commission’s findings of fact and conclusions
of law were not arbitrary or capricious, they were not made upon unlawful
procedures, they were supported by competent, material and substantial
evidence when viewed on the record as a whole and where they were con-
clusive on the reviewing court.

Judge HEDRICK dissents.

APPEAL by respondent from Godwin, Judge. Order entered
28 January 1981 in Superior Court, WAKE County. Heard in the
Court of Appeals 4 February 1982.

Effective 25 April 1979, respondent, Earl Gibson, was
dismissed from his employment as a Correctional Program
Assistant-I (CPA-I) with the Sandhills Youth Center of the Divi-
sion of Prisons of the North Carolina Department of Correction.
Alleging racial discrimination, Gibson appealed his dismissal pur-
suant to G.S. 126-36 and Regulations of the State Personnel Com-
mission. Following a hearing, a hearing officer of the State
Personnel Commission, on 18 June 1980, found that Gibson was
discriminated against in his dismissal because of race, and
ordered reinstatement, back pay, and attorney’s fees. On 29
August 1980, the State Personnel Commission adopted the “find-
ings of facts and conclusions of the hearing officer as its own” and
affirmed the relief ordered. On 1 October 1980 the Department of
Correction filed a Petition for Judicial Review pursuant to the
provisions of Article 4, Chapter 150A of the General Statutes.
Following a hearing, the Wake County Superior Court, on 28
January 1981, entered an order reversing the decision of the
State Personnel Commission and affirming the Department of
Correction’s action in dismissing Gibson. From the Superior Court
order, Gibson appeals.

Attorney General Edmisten, by Assistant Attorney General
Richard L. Kucharski, for petitioner.

Lumbee River Legal Services, Inc., by Phillip Wright and
Julian T. Pierce, for respondent appellant.
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BECTON, Judge.
FACTS

Gibson was dismissed from employment at Sandhills Youth
Center (SYC) following an investigation into the escape of two in-
mates during April 1979 from the segregation area at SYC. The
evidence, as it relates to Mr. Gibson, SYC, the escape, and the
disciplinary action taken, follows.

Ear]l Gibson

Gibson, a black male, had been employed as a CPA-I at SYC
for fourteen months prior to his dismissal. Superintendent F. D.
Hubbard had initially recommended Gibson for employment and
described him as an excellent candidate. Prior to his dismissal
Gibson had made steady progress in his performance with the
Department of Corrections (DOC). He had, in fact, been evaluated
on 3 June 1978 and 18 April 1979 and was found to be a satisfac-
tory employee both times.

On 23 April 1979 Gibson was assigned to work the segrega-
tion area of SYC. He began work at approximately 11:00 p.m. and
worked until approximately 7:00 a.m. on 24 April. His respon-
sibilities included checking each cell once an hour in the segrega-
tion area. Prison policy required Gibson to “see flesh” of each
inmate at these hourly checks. Gibson was allegedly dismissed
based on his failure to assure the presence of two inmates during
his shift.

SYC

Sandhills Youth Center is a minimum security prison' which
houses youthful offenders ages 18 to 21; it does not normally
house dangerous inmates. The segregation area of SYC houses in-
mates who are assigned to either administrative or disciplinary
segregation. Inmates are placed in ‘“segregation” in order to
house them in a secure facility and in order to remove them from
the general population. Although there have been 119 escapes
from SYC in the five-year period preceding the escape from the
segregation area in April 1979, no person testifying had personal

1. Superintendent Hubbard testified: “I don't think there are any institutions
in the State that are more minimum security than Sandhills Youth Center.”
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knowledge of an escape similar to the one made in April 1979
from a segregation cell.?

The Escape

Two inmates, Crumpler and Dunlap, who had been placed in
segregation for “being in an unauthorized area” escaped, and this
led to Gibson’s termination. The escape most likely occurred dur-
ing the evening of 23 April 1979; it was discovered during the
morning of 24 April 1979. Crumpler and Dunlap escaped by mak-
ing a hole in the ceiling of their cell, going through a heating
duct, and thence into the attic and over the roof.

When Gibson reported for segregation duty at 11:00 p.m. on
23 April 1979 he saw, in the segregation cell occupied by
Crumpler and Dunlap, that a bed was turned over in the corner
with the mattress lying on the floor. The figure of a body was ly-
ing on the mattress. On the other side of the cell, Gibson could
see part of another bed in the corner although he could not see
who was lying on it because the bed was located in a blind spot.
Specifically he testified:

You can't really see all of the corner through the hole in the
door. You can peep far enough to see something like the mat-
tress, but you can’t really see all the way up the corner. If a
man is in the corner, then you won’'t be able to see him.
There were no changes in these circumstances throughout
my shift.

Gibson further testified that Gerhard Kunert, the guard who
preceded him on duty on the 3:00 p.m. to 11:00 p.m. shift, told
Gibson that the cell had been like that for a while and that
nothing was wrong. Kunert himself testified that when he came
on duty at three o'clock that afternoon, the cell was in the same
condition as it was at 11:00 p.m. Kunert testified: “I made my
first check around 3:15. The bed was turned over in the cell at
that time. I inquired about the bed and was told by the inmate
that he wanted to sleep on the floor because it was cooler and
better for his back.”

2. Apparently there were a few escapes from the segregation area shortly
after SYC was opened in 1974; however, Superintendent Hubbard knew of only two
escapes “from inside a segregation cell.”
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Throughout his shift, Gibson saw no change in the cell and
assumed that Crumpler and Dunlap were asleep in their beds. He
did not see “living, breathing flesh” as he was required.

Gibson served breakfast to the inmates in segregation at the
end of his shift the following morning. When he came to the cell
of Crumpler and Dunlap, he received no response from either
man. He threw a milk carton toward one of the beds, but still no
one responded. Gibson then assumed that Crumpler and Dunlap
did not want breakfast. He went home at the end of his shift
without reporting this incident to his supervisor. Gibson testified:
“On previous occasions when I was serving breakfast in segrega-
tion, it had been refused quite a few times, at least four or five
times.”

Carl Smith, the first shift guard on duty in the segregation
area who took over for Gibson on the morning of 24 April 1979,
did not personally check all of the segregation cells on his 7:30
a.m. check. Rather, he had another employee, Dennis Deese, check
a portion of the segregation area, including the area that housed
Crumpler and Dunlap. Deese did not see Crumpler or Dunlap and
said nothing to Smith about Crumpler’s and Dunlap’s cell. Smith
personally checked all of the cells at 8:30 a.m., but received no
response at the cell. After talking to another inmate across the
hall from Crumpler’s and Dunlap’s cell, Smith “bent [his] chest
slightly and looked in the hole [in the door and] that is when I
saw the bed had fallen over and hit the stool. There was a big
hole in the ceiling. . . . Mr. Deese and I went in and he pulled the
covers back and it was pillows or blue jeans or some stuff like

that.”
Disciplinary Action

For his failure to count physical bodies once each hour as re-
quired by prison rules throughout his entire eight-hour shift and
for his failure to report that he was unable to awake Crumpler
and Dunlap for breakfast, Gibson, who is black, was terminated.
Angus Currie, the acting supervisor on Gibson’s shift, was re-
quired to conduct at least one check of the segregation area dur-
ing Gibson’s shift. Currie, who is white, failed to make any
checks. He has not been disciplined.® For his failure to perform a

3. It was not learned that Currie failed to make any checks until the hearing
on 5 December 1979.
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proper check of segregation cells by assuring the physical
presence of inmates at his 10:30 p.m. check on 23 April 1979, Mr.
Kunert, who is white, was given an oral warning with a follow-up
letter. For his failure to insure the presence of the two inmates at
the 7:30 a.m. check on 24 April 1979, Mr. Deese, who is white, was
given an oral warning with a follow-up letter. Carl Smith, who is
white and who had Dennis Deese make Smith’s 7:30 check, was
not disciplined.

Angus Currie also testified about an earlier escape when he
and another white guard, O’Neal, were on duty. Currie made one
floor check for O’Neal, who was to count inmates hourly, then
O’Neal took over. At wake-up time, approximately 6:30 the follow-
ing morning, O’Neal discovered that an inmate had escaped and
found a dummy in the inmate’s bed. No disciplinary action was
taken against Currie, who is white. O'Neal, a white guard, re-
ceived a reprimand.

ANALYSIS

Finding no North Carolina case stating the evidentiary stand-
ard to be used in the case of a State employee who alleges that
he was terminated from his employment because of his race, the
Commission used the evidentiary standards developed under Title
VII of the Civil Rights Act of 1964, 42 U.S.C. 2000(¢) et seq. The
trial court, while not challenging the use of Title VII evidentiary
standards, reversed the Commission and affirmed DOC’s decision
to dismiss Gibson after concluding that the Commission’s decision
was made upon unlawful procedure, was affected by error of law,
was unsupported by substantial evidence, and was arbitrary and
capricious, all in violation of G.S. 150A-51.

For the reasons that follow, we believe (a) that the eviden-
tiary standards developed under Title VII are the appropriate
evidentiary standards to be used in employment discrimination
cases brought pursuant to G.S. 126-36; (b} that the Commission
properly applied the Title VII evidentiary standards to this case
and did not shift the burden of proof from Gibson to DOC; (¢) that
the Commission’s decision was not made upon unlawful procedure;
and (d) that the Commission’s decision was supported by substan-
tial evidence and was not arbitrary or capricious or otherwise af-
fected by error of law.
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I
A. Use of Title VII Evidentiary Standards

[1] G.S. 126-36 states in relevant part: “Any State Employee or
former State Employee who has reason to believe that . . . ter-
mination of employment was forced upon him . . . because of his

. . race . . . shall have the right to appeal directly to the State
Personnel Commission.” North Carolina’s Equal Employment
Practices Act, G.S. 143-422.1, et seq., contains the following
specific legislative declaration:

It is the public policy of this State to protect and safeguard
the right and opportunity of all persons to seek, obtain and
hold employment without discrimination or abridgement on
account of race . . ..

It is recognized that the practice of denying employment
opportunity and discriminating in the terms of employment
forments domestic strife and unrest, deprives the State of
the fullest utilization of its capacities for advancement and
development, and substantially and adversely affects the in-
terests of employees, employers, and the public in general.

G.S. 143-422.2. The relevant part of Title VII states: “It shall be
an unlawful employment practice for an employer (1) ... to
discharge any individual . . . because of such individual's race

Given the similarity of the language of the State and federal
statutes and the underlying policy of these statutes, it was
eminently reasonable for the Commission to use Title VII stand-
ards in this case. The use of federal standards by our courts,
whether developed pursuant to federal statutes or case law, is not
new. For example, our courts have looked to federal decisions in-
terpreting the Federal Rules of Civil Procedure, see Sutton v.
Duke, 277 N.C. 94, 176 S.E. 2d 161 (1970), and Connor v. Royal
Globe Imsur. Co., 56 N.C. App. 1, 286 S.E. 2d 810 (1982), and the
Uniform Commercial Code, see Evans v. Everett, 10 N.C. App.
435, 179 S.E. 2d 120, rev'd on other grounds, 279 N.C. 352, 183
S.E. 2d 109 (1971). By way of further example, in deciding a case
under North Carolina’s Unfair Trade Practices Act, our Supreme
Court said: “Because of the similarity in language, it is ap-
propriate for us to look to the federal decisions interpreting the
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FTC Act for guidance in construing the meaning of G.S. § 75-1.1.”
Johnson v. Insurance Co., 300 N.C. 247, 262, 266 S.E. 2d 610, 620
(1980).

McDonnell Douglas Corporation v. Green, 411 U.S. 792, 36
L.Ed. 2d 668, 93 S.Ct. 1817 (1973), is the seminal case setting forth
the standard of proof for an individual discrimination case, and
the McDonnell Douglas evidentiary standards have been used by
other state courts. McDonnell Douglas involved a three-step
process; it sets forth the following “basic allocation of burdens
and order of presentation of proof in a Title VII case,” Texas
Dept. of Community Affairs v. Burdine, 450 U.S. 248, 252, 67
L.Ed. 2d 207, 215, 101 S.Ct. 1089, 1093 (1981}): First, the employee
carries the initial burden of establishing, by a preponderance of
the evidence, a prima facie case of racial discrimination; second, if
the employee makes out a prima facie case, “[t]he burden then
must shift to the employer to articulate some legitimate, non-
discriminatory reason for the employee’s rejection,” McDonnell
Douglas, 411 U.S. at 802, 36 L.Ed. 2d at 678, 93 S.Ct. at 1824;
third, if the employer meets its burden, the employee is given the
opportunity to prove that the employer’s stated reasons for ter-
mination were in fact a pretext for racial discrimination. Id. at
802-04, 36 L.Ed. 2d at 677-79, 93 S.Ct. at 1824-26.

1. The Prima Facie Case

[2] “The burden of establishing a prima facie case of disparate
treatment is not onerous.” Burdine, 450 U.S. at 253, 67 L.Ed. 2d
at 215, 101 S.Ct. at 1094. In this case, Gibson needed only to
prove by a preponderance of the evidence that he was a member
of a racial minority and that he was qualified for his job, “but was
rejected under circumstances which give rise to an inference of
unlawful discrimination.”® Id., 67 L.Ed. 2d at 215, 101 S.Ct. at
1094.

4. Fakn v. Cowlitz County, 23 Empl. Prac. Dec. (CCH) 930986 (Washington
1980); Kaster v. Independent School District No. 625, 20 Empl. Prac. Dec. (CCH)
930173 (Minnesota 1979); Smith College v. Massachusetts Com. Against Discriminag-
tion, 18 Empl. Prac. Dec. (CCH) 98699 (Massachusetts 1978); American Motors
Corp. v. DILHR, 8 Empl. Prac. Dec. (CCH) 9757 (Wisconsin 1974).

5. Although the McDonnell Douglas Court in listing the elements of a prima
facie case stated that the employee must show “(i) that he belongs to a racial
minority; (ii) that he applied and was qualified for a job for which the employer was
seeking applicants; (iii) that, despite his qualifications, he was rejected; (iv) that,
after his rejection, the position remained open and the employer continued to seek
applicants from persons of complainant’s qualifications,” 411 U.S. at 802, 36 L.Ed.
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We reject DOC’s contention that Gibson failed to establish a
prima facie case. Gibson showed that he was black, that he was
discharged from his job, and that he was qualified for his job.®
Gibson also showed that three white employees —Kunert, Deese,
and Currie—either failed to make checks of “living flesh” or
failed to make mandatory supervisory checks but were never-
theless retained.

As the Court explained in Furnco Construction Co. wv.
Waters, 438 U.S. 567, 577, [67 L.Ed. 2d 957, 967, 98 S.Ct. 2943,
2949-50] (1978), the prima facie case “raises an inference of
discrimination only because we presume these acts, if other-
wise unexplained, are more likely than not based on the con-
sideration of impermissible factors.” Establishment of the
prima facie case in effect creates a presumption that the em-
ployer unlawfully discriminated against the employee.

Burdine, 450 U.S. at 254, 67 L.Ed. 2d at 216, 101 S.Ct. at 1094.
2. The Employer’s Burden of Production

[3] We must now, under the second prong of the McDonnell
Douglas test, determine if DOC met its limited burden of rebut-
ting Gibson's prima facie case. The burden that shifts to the
employer is one of production, not persuasion. To rebut the
presumption raised by Gibson’s prima facie case, DOC’s “evidence
[must raise] a genuine issue of fact as to whether it discriminated
against [Gibson]. To accomplish this, [DOC] must clearly set forth,
through the introduction of admissible evidence, the reason for
[Gibson’s] rejection. The explanation provided must be legally suf-
ficient to justify a judgment for [DOC].” Id. at 254-55, 67 L.Ed. 2d
at 216, 101 S.Ct. at 1094.

The Commission, accepting the reasons offered by DOC for
terminating Gibson, namely, that Gibson’s conduct constituted

2d at 677, 93 S.Ct. at 1824, the McDonnell Douglas Court was only describing a
model for a prima facie case based on the particular facts of that case. Indeed, the
McDonnell Douglas Court stated in footnote 13 that “[t}he facts necessarily will
vary in Title VII cases, and the specification above of the prima facie proof re-
quired from respondent is not necessarily applicable in every respect to differing
factual situations.” Id.,, 36 L.Ed. 2d at 677-78, 93 S.Ct. at 1824.

6. Gibson was rated “satisfactory” in two performance appraisals, the last of
which was done less than a week before he was terminated. Moreover, Mr. Sim-
mons testified that Gibson was a good employee.



250 COURT OF APPEALS [58

Dept. of Correction v. Gibson

significantly greater negligence than that of Kunert, Deese and
Currie, because Gibson’s negligence occurred during his entire
shift and because Gibson also failed to investigate suspicious cir-
cumstances when he was unable to awake the inmates after
throwing the milk carton at the bed during breakfast, found as a
fact that DOC met its burden at this stage. For purposes of this
appeal, Gibson concedes that DOC met its limited burden of
rebutting his prima facie case. The fact that DOC produced more
evidence than it needed to produce at this second stage is
understandable;” however, it does not end the inquiry.

3. The Employee’s Burden of Showing Pretext

[4] When an employer meets its burden of production by ar-
ticulating a legitimate, non-discriminatory reason for discharge of
an employee, the factual inquiry proceeds to the third step, and
the employee has the burden of showing, by a preponderance of
the evidence, that the reasons given for his discharge were
pretexts for discrimination. Thus, in the case sub judice, Gibson
retained the ultimate burden of persuading the Commission that
he had been the victim of racial discrimination. And what must
Gibson show if he is to prevail? “[Gibson] may succeed . . . either
directly by persuading the court that a discriminatory reason
more likely motivated the employer or indirectly by showing that
the employer’s proffered explanation is unworthy of credence.”
Burdine, 450 U.S. at 256, 67 L.Ed. 2d at 217, 101 S.Ct. at 1095 (em-
phasis added).

The analytical framework—the three-step progression—in
McDonnell Douglas is obviously based on a practical realization
that direct evidence of discriminatory motive or intent is difficult
to find. Discriminatory motive is peculiarly within the mind of the
discriminator. Or, to quote a noted commentator:

Perhaps the most striking feature, then, of contemporary
race discrimination law is that it typically concerns conduct

7. Employers often seek to prove their case at the second stage rather than to
wait to disprove the employee’s case at the third stage. As stated in Burdine,
“although the defendant does not bear a formal burden of persuasion, the defendant
nevertheless retains an incentive to persuade the trier of fact that the employment
decision was lawful. Thus, the defendant normally will attempt to prove the factual
basis for its explanation.” Id. at 258, 67 L.Ed. 2d at 218, 101 S.Ct. at 1096.
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in which race as such is never mentioned. This is even more
true of race than of sex discrimination . . .

This transition from overt to subtle is observable, not
just in employment discrimination, but in every category of
race discrimination. Thus, no one bars blacks by name from a
housing development; the issue rather takes such forms as
the question whether zoning restrictions in effect exclude a
disproportionate number of blacks. No one stands in the door-
way of a restaurant with a pick handle to repel any blacks
who might try to enter; the controversy shifts to such prob-
lems as whether the same effect is obtained by the private
club device.

Larson, Employment Discrimination, § 66.11 (1981).

Recognizing then that an “admission of discriminatory intent
is unlikely and [that] such intent would ordinarily have to be
found by a ‘sensitive inquiry into such circumstantial and direct
evidence of intent as may be available,’ ” Hoard v. Teletype Corp.,
450 F. Supp. 1059, 1067 (E. D. Ark. 1978), and recognizing further
that the hearing officer has “the task of evaluating the objectivi-
ty, sincerity, and honesty of the witnesses to arrive at a
necessarily objective conclusion,” Long v. Ford Motor Co., 496 F.
2d 500, 506 (6th Cir. 1974), we review the evidence that was
presented to the hearing officer.

In his Order, the Hearing Officer stated:

Mr. Gibson has shown that Mr. O’'Neal, a white correctional
officer, failed to make a proper chéck (see living, breathing
flesh) on several rounds during a night shift which resulted in
an escape of an inmate from a non-segregation area and that
Respondent only reprimanded Mr. O’Neal for this offense.
... It is difficulty {sic] to rationalize or comprehend the
justification for retaining an employee who missed several
checks and was presumably responsible for an escape simple
[sic] because he later discovered the escape. ... It is
understandable how an employee could overrely on the sup-
posedly “escape proof nature” of the segregation area, but
not necessarily excusable. . . . It is not so easily understand-
able how an employee could fail to conduct proper checks in
an area of the Center where he knew inmates could readily
effect an escape.
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We believe this is the kind of evidence the Supreme Court
had in mind when it stated: “Especially relevant to such a show-
ing [of pretext] would be evidence that white employees involved
in acts against [the employer] of comparable seriousness . . . were
nonetheless retained. . . .” McDonnell Douglas, 411 U.S. at 804,
36 L.Ed. 2d at 679, 93 S.Ct. at 1825. It should be noted that
McDonnell Douglas refers to acts that are of “comparable
seriousness;”’ it does not require the “acts” to be the same.

On the basis of the Hearing Officer’s statement quoted above,
DOC contends that the Commission “shifted the focus from re-
quiring Mr. Gibson to prove discriminatory motive to requiring
DOC to prove the absence of discriminatory motive by showing a
‘compelling justification’ for the difference in treatment.” DOC’s
suggestion that an employer has no burden of showing “a compel-
ling justification” for the difference in treatment it accords
employees is, of course, true. However, no such burden was
placed on DOC in this case. First, the Commission rejected DOC’s
proffered reasons for treating Gibson and O’Neal differently on
credibility grounds. The Commission concluded that DOC had just
cause to dismiss both employees and specifically found “the
distinction illusory.” Exercising its inherent function to determine
the credibility and weight of evidence, the Commission also
stated: “It is difficulty [sic] to rationalize or comprehend the
justification for retaining an employee who missed several checks
and was presumably responsible for an escape simple [sic] because
he later discovered the escape.” Second, Gibson had the burden of
showing that DOC’s proffered explanation was a pretext, or,
stated differently, that DOC had no justification for retaining
O’'Neal and firing Gibson. Stating throughout its Order that this
ultimate burden remained with Gibson, the Commission, without
putting a burden of showing compelling justification on DOC,
stated further:

When just cause exists to terminate an employee and ab-
sent some compelling justification for his retention, the
employee should be dismissed. Yet, no compelling justifica-
tion can be raised for the instant aberration (Mr. O'Neil’s
retention) . . . . [Tlhe Commission can reasonably conclude
that, in the absence of some compelling justification for the
difference in treatment of the two employees, [DOC]
discriminated against [Gibson] due to his race.
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Significantly, the Commission was not limited to a com-
parison of the treatment accorded Gibson and O'Neal. McDonnell
Douglas does not require Gibson to rely solely on new evidence at
the third stage in order to show a “pretext.”” The evidence
establishing a prima facie case when combined with testimony
elicited on cross examination of defendant, may be sufficient to
show the “‘pretext.” As noted in Burdine:

In saying that the presumption drops from the case, we do
not imply that the trier of fact no longer may consider
evidence previously introduced by the plaintiff to establish a
prima facie case. A satisfactory explanation by the defendant
destroys the legally mandatory inference of discrimination
arising from the plaintiff’s initial evidence. Nonetheless, this
evidence and inferences properly drawn therefrom may be
considered by the trier of fact on the issue of whether the
defendant’s explanation is pretextual. Indeed, there may be
some cases where the plaintiff’s initial evidence, combined
with effective cross-examination of the defendant, will suffice
to discredit the defendant’s explanation.

450 U.S. at 255, n. 10, 67 L.Ed. 2d at 216, n. 10, 101 S.Ct. at 1095,
n. 10.

In this context it is to be remembered that Gibson presented
evidence that three fellow white employees, Kunert, Deese, and
Currie, failed to conduct a proper check of the cell which housed
inmates Crumpler and Dunlap during the night and morning of
the escape; that the segregation unit at SYC was generally con-
sidered escape-proof;® that SYC had experienced 119 escapes in

8. Superintendent Hubbard testified that a lattice work of rods was above the
plaster ceiling in the segregation area “except, at that time, where the vent came
through the bars. The bars did not join at that ome point . . . over the cell
Crumpler and Dunlap were in.” (Emphasis added.)

Gibson testified that he did not think it necessary always to see flesh since he
was told that the segregation area was secure. He testified: “Since I have been
here I have asked some of the more experienced men, Mr. Martin and Mr. Person,
and they told me about the ceiling, that there were beams or whatever. There was
a wire or something going across the top. I have asked them before if anybody had
every [sic] escaped out of the top or if they could, but I was told that in the ceiling
there was security in all the cells. So I didn’t have any reason to suspect anybody
of getting out. I figured the only way they could come out was through the door or
the windows. I was not aware of the gap in the barwork at the heating duct over
Crumpler and Dunlap’s cell.”
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five years; that no one had been fired because of an escape; that
Superintendent Hubbard recalls only two dismissals on the basis
of negligent conduct from SYC, one being Gibson and the other
being Eddie Pride, a black CPA-I who was dismissed for sleeping
on the job. (Pride appealed his dismissal and was later reinstated.)
Again, separate and apart from a hearing officer’s duty to con-
sider all the evidence in determining whether an employer's
stated reasons for dismissing an employee were in fact a cover-up
for what was in truth a discriminatory purpose is the obligation
placed on hearing officers to determine the credibility of
witnesses and the weight to be accorded the evidence.

The following example shows why we must give great
deference to the finder of facts’ subjective judgments based on
credibility. At the hearing, and in a memorandum dated 28 April
1979, Superintendent Hubbard suggested that Gibson was not
dismissed because of the escapes, but rather, because he failed to
count residents in the segregation cells during his entire 8hour
shift and because he failed to react appropriately to a suspicious
situation when the inmates failed to show signs of life at
breakfast. On 25 April 1979, the morning after the escape, Gibson
talked to Superintendent Hubbard. Gibson testified:

In the beginning, the escape was the reason I got from
Mr. Hubbard when I was dismissed. . . . I guess when the
administration found out they didn't know what time
Crumpler and Dunlap escaped, they had to find another
reason to fire me. I just don’t believe I was dismissed for
failure to see flesh and make the count because other people
have made the same mistake. . . . Mr. Kunert says he failed
to make one count. If the inmates left between 7:30 and 8:00,
he had to fail to make the count more than that . . . Dunlap
said they left between 7:30 and 8:00.

(Superintendent Hubbard himself admitted that after Dunlap was
recaptured, Dunlap gave a statement that he escaped between
7:00 p.m. and 7:30 p.m. on 23 April 1979.) In further support of
Gibson's contention that he was initially told that he was fired
because of the escape, Gibson introduced Superintendent Hub-

Similarly, Kunert testified, “I was under the impression that when they were
in segregation they couldn't escape.” Simmons, the second shift supervisor,
testified: “I did not foresee that they would make an escape of the type they did.”
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bard’s initial memorandum to him dated 28 April 1979 stating, in
relevant part, that “this action is deemed necessary and . . . your
negligence is most serious as proven by the escape of two
medium custody felon inmates assigned to segregation and this
not learned until after your tour of duty.” On the basis of this
conflict in the evidence and considering the facts (a) that 119 in-
mates had escaped prior to the incident involving Gibson without
any employees being dismissed, and (b) that four white
employees—Smith, Kunert, Currie and Haley —testified that they
were not certain they always “counted flesh” on their hourly
checks, the hearing officer may not have given credence to DOC'’s
proffered explanation for the difference in treatment. Moreover,
on the issue of racial discriminatory motive, the hearing officer
may have treated as significant Superintendent Hubbard's initial
comment to the following question: “If race was a factor in your
decision to dismiss Mr. Gibson, would you testify to that fact?”
Superintendent Hubbard’s response was, “It depends on how big
a man I am.”®

For the foregoing reasons, we hold that the evidentiary
standards developed under Title VII are the appropriate eviden-
tiary standards to be used in employment discrimination cases
brought pursuant to G.S. 126-36, and that the Commission proper-
ly applied the Title VII evidentiary standards to this case without
shifting the burden of proof from Gibson to DOC.

II

[5] Having shown that the appropriate legal standards were cor-
rectly applied by the Commission in this case, we turn to Gibson's
second argument—that the trial court exceeded the proper scope
of its review when it reversed the Commission and held that the
Commission’s decision was (a) unsupported by substantial
evidence; (b) arbitrary and capricious; (c) made upon unlawful

9. On re-direct examination by DOC's lawyer, the following exchange took
place:

Q. You were asked if race played a part in your decision, would you admit
that. Your answer, “It depends on how big a man I am.” I need to know how
big a man are you? Would you admit that?

A. Yes, I would. No, I wouldn't. I wouldn’t have any reason to be sitting here
right now. If I would admit it, you know . . . I don’t think I eould be where I
am for that matter.
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procedures; and (d) affected by error of law, all in violation of
G.S. 150A-51. Gibson’s second argument clearly sets forth the
issues presented for review. The parties, by couching the issues
in the language of G.S. 150A-51, have clearly delineated the scope
of our review. See Utilities Comm. v. Oil Co., 302 N.C. 14, 21, 273
S.E. 2d 232, 236 (1981). Having thoroughly reviewed the record,
we agree with Gibson.

When the judge of the superior court sits as an appellate
court to review the decision of an administrative agency pur-
suant to G.S. § 150A-51, . . . the findings of fact made by the
administrative agency, if supported by competent, material
and substantial evidence when viewed on the record as a
whole, are conclusive upon the reviewing court.

In re Faulkner, 38 N.C. App. 222, 225-26, 247 S.E. 2d 668, 670
(1978). The trial court is not allowed to “weigh the evidence
presented to the [Commission] and substitute its evaluation of the
evidence for that of the [Commission].” In re Appeal of Amp, Inc.,
287 N.C. 547, 562, 215 S.E. 2d 752, 761 (1975).

G.S. 150A-51, the general judicial review statute, allows trial
courts to reverse a decision of state boards, commissions, and
agencies if the decision is “[ulnsupported by substantial evidence
... in view of the entire record as submitted. ...” G.S.
150A-51(5).

This standard of judicial review is known as the “whole
record” test and must be distinguished from both de nmovo
review and the “any competent evidence” standard of review.
Universal Camera Corp. v. NL.R.B., 340 U.S. 474, 95 L.Ed.
456, 71 S.Ct. 456 (1951); Underwood v. Board of Alcoholic
Control, 278 N.C. 623, 181 S.E. 2d 1 (1971); Hanft, Some
Aspects of Ewvidence in Adjudication by Administrative
Agencies in North Carolina, 49 N.C.L. Rev. 635, 668-74 (1971);
Hanft, Administrative Law, 45 N.C.L. Rev. 816, 816-19 (1967).
The “whole record” test does not allow the reviewing court
to replace the Board's judgment as between two reasonably
conflicting views, even though the court could justifiably
have reached a different result had the matter been before it
de novo, Universal Camera Corp., supra. On the other hand,
the “whole record” rule requires the court, in determining
the substantiality of evidence supporting the Board’s deci-
sion, to take into account whatever in the record fairly
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detracts from the weight of the Board’s evidence. Under the
whole evidence rule, the court may not consider the evidence
which in and of itself justifies the Board’s result, without tak-
ing into account contradictory evidence or evidence from
which conflicting . inferences could be drawn. Universal
Camera Corp., . . .

Thompson v. Board of Education, 292 N.C. 406, 410, 233 S.E. 2d
538, 541 (1977).

By definition, then, the whole record test is generally used in
cases in which there is conflicting or contradictory evidence.
Thus, in Comr. of Insurance v. Rate Bureau, 300 N.C. 381, 405, 269
S.E. 2d 547, 564, pet. for rehearing denied, 301 N.C. 107, 273 S.E.
2d 300 (1980), our Supreme Court was unwilling to hold as error
the Insurance Commissioner’s reliance on uncontested evidence
presented to him, saying: “Unlike Thompson v. Wake County . . .
and In Re Rogers [297 N.C. 48, 253 S.E. 2d 912 (1979)], where the
Court was concerned with conflicting and contradictory evidence,
the expert witness’s testimony here with respect to unaudited
data was not contradicted.” When an administrative body finds a
fact in accordance with the uncontradicted evidence, little re-
mains for the reviewing court to do, other than to “find no error
in the [administrative body’s] election to aecord the necessary
weight and credibility to the testimony. .. .” Comr. of Ins. v.
Rate Bureau, 300 N.C. at 406, 269 S.E. 2d at 565.

Even when there is conflicting and contradictory evidence
and inferences, “it is for the administrative body, in an ad-
judicatory proceeeding, to determine the weight and sufficiency
of the evidence and the credibility of the witnesses, to draw in-
ferences from the facts, and appraise conflicting and circumstan-
tial evidence. [Citation omitted.] Id., 269 S.E. 2d at 565. Therefore,
“[t]he ‘whole record’ test is not a tool of judicial intrusion; instead,
it merely gives a reviewing court the capability to determine
whether an administrative decision has a rational basis in the
evidence.” In re Rogers, 297 N.C. 48, 65, 253 S.E. 2d 912, 922

(1979).

In this case, the trial court concluded that the Commission
rendered a decision unsupported by substantial evidence and
acted arbitrarily and capriciously to the extent that the Commis-
sion’s decision was affected by its failures (a) to consider uncon-
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tradicted evidence which, according to the trial court, showed an
absence of discriminatory motive, (b) properly to consider certain
specified findings which, in the view of the trial court, tended to
negate the allegations of discriminatory motive, and (¢} to accept
Superintendent Hubbard’s reasons for the difference in treatment
between O’'Neal and Gibson.

We discuss the trial court’s concerns seriatim. Here follows
the only “uncontradicted evidence, not considered by the Commis-
sion” that the trial court included in its Order:

That respondent had made steady progress with the depart-
ment before his dismissal; that 41% of the work force at the
center was Negro; that the Superintendent of the center had
written a favorable letter recommending respondent’s initial
employment; that respondent had received training identical
to that of all other correctional officers.

Our review of the Commission’s Order reveals, contrary to
the trial court’s suggestion, that the Commission found and con-
cluded that Gibson made steady progress with the Department
before his dismissal and further noted that Gibson received train-
ing identical to that of other correctional officers. And while it is
true that the Commission did not specifically find that 41% of the
work force at the Center was black and that Superintendent Hub-
bard wrote a favorable letter recommending Gibson's initial
employment, it would take, in Gibson’s words, a “quantum leap of
logic” to say that those two factors were not considered by the
Commission and to then hold that those two factors constitute the
sufficient evidence necessary to negate the Commission’s finding
of racial discrimination. It suffices to say that the racial make-up
of the Center and the favorable letter of recommendation may
have resulted from several factors, including an affirmative action
program, and may have nothing to do with an individual
discharge case. The weight, if any, to be given to this evidence
was a function of the Commission, not the trial court.

We turn now to the following specific findings by the Com-
mission, which, in the trial court’s view, tended to show no
discrimination: “that Gibson was guilty of the acts charged; that
the acts constituted just cause for dismissal; and that Gibson was
treated fairly with respect to two white employees who were in-
volved in the situation which precipitated respondent’s dismissal.”
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It suffices to point out that these three facts were obviously con-
sidered by the Commission which listed them as findings of fact
and which used them in its second step McDonnell Douglas
analysis (see Part IA.2., supra). Again, on what, for purposes of
this appeal, was uncontradicted and unchallenged evidence, the
trial court’s judgment on these matters usurps the Commission’s
authority. This the trial court is not allowed to do under the guise
of the whole record test.

Finally, the trial court takes issue with the Commission’s
ultimate conclusion that Gibson carried his burden of proving
racial discrimination. The trial court, taking as true Superintend-
ent Hubbard's explanation for treating Gibson and O'Neal dif-
ferently, concludes, a fortiori that Superintendent Hubbard did
not make an unreasonable management decision when he
disciplined Gibson more harshly than O’Neal. Again, the
testimony concerning both Gibson’s and O'Neal’s failures to check
“living, breathing flesh” during their tour of duty, including, but
not limited to, the number of checks each person missed and the
differences between the segregation area and the dormitory area
at the Center, was uncontradicted. Neither this Court nor the
trial court is compelled to accredit Superintendent Hubbard’s
proffered reason for the difference in treatment. This is especially
true in this case in which we have to determine not what hap-
pened, but why something happened. The Commission, hearing
the evidence and observing the demeanor of witnesses, was in a
much better position than those of us who review “cold” records
to determine what the uncontested facts show.

The Commission’s findings of fact and conclusions of law
were not arbitrary or capricious; they were not made upon
unlawful procedures. They were supported by competent,
material and substantial evidence when viewed on the record as a
whole, and they are conclusive on the reviewing Court.

For the reasons stated, the Order of the trial court is re-
versed and the case is remanded to the Superior Court for entry
of an Order reinstating the Order of the State Personnel Commis-
sion.

Reversed and Remanded.
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Judge HILL concurs.

Judge HEDRICK dissents.

MARGUERITE OWENS HARRELL, BY HER PARENTS ALLEN W. HARRELL AND
IreNE BURK HARRELL v. WILSON COUNTY SCHOOLS, DR. W. 0. FIELDS,
JR., SUPERINTENDENT anp NORTH CAROLINA DEPARTMENT OF
PUBLIC INSTRUCTION, DR. A. CRAIG PHILLIPS, SUPERINTENDENT

No. 817SC793
(Filed 20 July 1982}

1. Schools § 10— free appropriate public education for handicapped children—
most appropriate education not required
Statutes requiring a free appropriate publicly supported education for
handicapped children, G.S. 115-363 and 20 U.S.C. 1400(c), do not require a local
school agency to provide a handicapped student with the most appropriate
education. Therefore, the decision of a county school system to place a 13-year-
old hearing impaired child in a regular sixth grade class with support services
rather than to provide a grant to subsidize the child's education at an out-of-
state residential institution was not affected by error of law.

2. Schools § 10— hearing impaired student—individualized educational pro-
gram — predisposition of consultant to mainstream handicapped students

A hearing impaired student was not denied due process because a consult-

ant for programs for the hearing impaired in the public schools of North

Carolina with a preference for mainstreaming hearing impaired students

rather than putting them in residential facilities served on the committee
which developed an individualized educational program for the student.

3. Schools § 10— hearing impaired student—individualized educational pro-
gram —compliance with rules and regulations
A county school system substantially complied with relevant State and
federal rules and regulations requiring a multi-disciplinary diagnosis and
evaluation in developing an individualized educational program for a hearing
impaired student. Furthermore, the decision of the school system to place such
student in a regular sixth grade class with support services rather than to pro-
vide a grant to subsidize the child’s education at an out-of-state residential in-
stitution was supported by substantial evidence under the whole record test
and was not arbitrary and capricious. G.S. 115-375; 16 NCAC 2E. 1510.

Judge WELLS concurs in the result.

APPEAL by plaintiff from Stevens, Judge. Judgment entered
27 February 1981 in Superior Court, WILSON County. Heard in
the Court of Appeals 31 March 1982.



N.C.App.] COURT OF APPEALS 261

Harrell v. Wilson County Schools

This appeal questions whether the Wilson County School
System properly determined that a 13-year-old hearing impaired
child would receive a free appropriate education by placing her in
a regular sixth grade class within the Wilson Public Schools in-
stead of providing a grant to subsidize the child’s education at an
out-of-state residential institution.

Hopkins & Allen, by Janice Watson Davidson and Grover
Prevatte Hopkins, for plaintiff appellant.

Rose, Jones, Rand & Orcutt, P.A., by Z. Hardy Rose and L.
Patrick Fleming, Jr., for defendant appellees.

BECTON, Judge.
I

On 17 July 1978, the parents of Marguerite Harrell, a hearing
impaired child, applied to the Wilson County Schools for a grant,
pursuant to G.S. 115-363 (1977), to cover the cost of sending
Marguerite to the Central Institute for the Deaf (CID) in St.
Louis, Missouri. CID is recognized as one of the leading institu-
tions in the world which teaches deaf children. It emphasizes an
oral program which prepares students for entry into mainstream
society. When the grant was initially denied in 1978, the parents
elected to send Marguerite back to CID for the 1978-79 school
year at their own expense.

In determining how to fulfill its duty under G.S. 115-363, et
seq. (1977) and 20 U.S.C. 1401, et seq., the school system
evaluated Marguerite's needs and, thereafter, determined if the
Wilson School System could satisfy her needs. A committee
formed to evaluate Marguerite developed an Individualized Edu-
cation Program (IEP) for Marguerite which provided that she be
placed in a regular sixth grade class with support services.

Being dissatisfied with the recommendation of the committee,
the parents appealed the decision. The matter was heard on 11
October 1978 before George S. Willard, Jr., who affirmed the deci-
sion of the committee. The parents appealed that decision, and, at
a State Review Hearing on 20 December 1978, the decision to
place Marguerite in the Wilson School System was again af-
firmed. The parents then appealed that decision to the Superior
Court of Wilson County. Judge Stevens, making findings of fact
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and conclusions of law, affirmed the administrative decisions to
place Marguerite in the public schools. From the adverse decision
by the superior court, the plaintiff appeals to this Court.

II
SCOPE OF REVIEW

Our scope of review on this appeal of an administrative agen-
¢y decision is determined by the “issues presented for review by
the appealing party.” Utilities Comm. v. Oil Co., 302 N.C. 14, 21,
273 S.E. 2d 232, 236 (1981).

In Savings & Loan League v. Credit Union Comm., 302 N.C.
458, 463-64, 276 S.E. 2d 404, 408-09 (1981), our Supreme Court
said:

Under the APA, a reviewing court’s power to affirm the
decision of the agency and to remand for further proceedings
is not circumscribed. However, the court may reverse or
modify only if

the substantial rights of the petitioners may have
been prejudiced because the agency findings, in-
ferences, conclusions, or decisions are:

(1) In violation of constitutional provisions; or

(2) In excess of statutory authority or jurisdic-
tion of the agency; or

(3) Made upon unlawful procedure; or
(4) Affected by other error of law; or

(5) Unsupported by substantial evidence ad-
missible under G.S. 150A-29(a) or G.S. 150A-30
in view of the entire record as submitted; or

(6) Arbitrary or capricious.
G.S. § 150A-51 (1978).

On this appeal, the plaintiff presents three arguments:
(1) that during the assessment, evaluation and placement of
Marguerite, the school committee did not comply with due proc-
ess of the applicable federal and State regulations; (2) that the
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IEP developed for Marguerite is not responsive to her special
needs as required by federal and State statutes and regulations;
and (3) that the school system failed to provide the most ap-
propriate education for Marguerite. These arguments therefore
present the following issues under G.S. 150A-51: (1) whether the
actions of the school system were in violation of constitutional
provisions; (2) whether the decision by the school system regard-
ing an appropriate education for Marguerite was affected by er-
ror of law; (3) whether the decision was arbitrary and capricious;
and (4) whether the decision was supported by substantial
evidence.

111
APPROPRIATE EDUCATION

[11 We address first the plaintiff's argument that G.S. 115-363
(1977) and 20 U.S.C. 1401 et seq. require the local school agency to
provide a handicapped student with the most appropriate educa-
tion. We disagree.

G.S. 115-368 (1977) provides that “[t]he policy of the State is
to provide a free appropriate publicly supported education to
every child with special needs.” The federal statute likewise pro-
vides that “[i]t is the purpose of this chapter to assure that all
handicapped children have available to them, ... a free ap-
propriate public education which emphasizes special education
and related services designed to meet their unique needs. . . .”
20 U.S.C. 1400(c) (1982 Cum. Supp.). Title 16 of the North Carolina
Administrative Code Chapter 2, subchapter E section 1501(c) pro-
vides that a free appropriate public education is special education
related services which:

(1) are provided at public expense, under public supervi-
sion and direction without charge;

(2) meet the standards of the state education agency;

(3) are provided in conformity with an individualized
education program.

The federal statute defines free appropriate public education as
special education and related services which

(A) have been provided at public expense, under public
supervision and direction, and without charge,
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(B) meet the standards of the State Educational Agency,

(C) include an appropriate preschool, elementary, or second-
ary school education in the State involved, and

(D) are provided in conformity with the individualized educa-
tion program required under section 1414(a)(5) of this title.

20 U.S.C. 1401 (18).

While there are no State cases interpreting our State provi-
sions, the United States Supreme Court recently interpreted the
federal provision to mean a free appropriate education, not the
best or most appropriate education. Board of Education v.
Rowley, 50 U.S.L.W. 4925 (28 June 1982). Specifically, with regard
to the federal statute the Rowley Court said:

When the language of the Act and its legislative history
are considered together, the requirements imposed by Con-
gress become tolerably clear. Insofar as a State is required to
provide a handicapped child with a “free apropriate public
education,” we hold that it satisfies this requirement by pro-
viding personalized instruction with sufficient support serv-
ices to permit the child to benefit educationally from that
instruction. Such instruction and services must be provided
at public expense, must meet the State’s educational stand-
ards, must approximate the grade levels used in the State’s
regular education, and must comport with the child’s IEP. In
addition, the IEP, and therefore the personalized instruction,
should be formulated in accordance with the requirements of
the Act and, if the child is being educated in the regular
classrooms of the public education system, should be
reasonably calculated to enable the child to achieve passing
marks and advance from grade to grade.

50 U.S.L.W. at 4932-33.

Although our statute was designed, in part, to bring the
State in conformity with the federal statute, see G.S. 115-363
(1977), the Rowley Court’s interpretation of Congress’ intent does
not control our interpretation of our General Assembly’s intent.
We believe that our General Assembly “intended to eliminate the
effects of the handicap, at least to the extent that the child will
be given an equal opportunity to learn if that is reasonably possi-
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ble.” Rowley, 50 U.S.L.W. 4925, 4936 (White, J., dissenting).
Under this standard a handicapped child should be given an op-
portunity to achieve his full potential commensurate with that
given other children.!

Nothing we have said, however, helps the plaintiff on the
facts of this case. Our statute, as progressive as it may be, was
not designed to require the development of a utopian educational
program for handicapped students any more than the public
schools are required to provide utopian educational programs for
non-handicapped students. We believe that the Wilson County
School System has fulfilled its obligation to provide Marguerite
with a free, appropriate education. We, therefore, hold that the
decision was not affected by error of law and overrule this assign-
ment.

v
DUE PROCESS

[2] Plaintiff argues that she was denied due process of law
because she was not provided with a fair tribunal. Specifically,
plaintiff argues that because of the presence and influence of
Mildred Blackburn, a consultant for programs for the hearing im-
paired in the public schools of North Carolina with a preference
for mainstreaming hearing impaired students rather than putting
them in residential facilities, the conferences held to develop
Marguerite’s IEP were biased. Plaintiff further alleges that Ms.
Blackburn’s opinions, because of her position, were viewed as ex-
pert opinions and were given too much weight. Alleging that this
bias prevented the committee from considering that the CID
residential facility was the most appropriate place for her, the
plaintiff contends that the rules and regulations under which the
IEP were developed were also violated. We disagree.

First, the parties agreed at the hearing on 11 October 1978
that the required due process procedures had been adequately
followed prior to and during the hearing. The State Review hear-

1. Chapter 115, under which this action was brought, was rewritten by Session
Laws 1981, ¢ 423, s.1, effective 1 July 1981, and has been recodified as Chapter
115C. In Chapter 115C, the General Assembly clearly spelled out its intent by
declaring “that the policy of the State is to ensure every child a fair and full oppor-
tunity to reach his full potential. . . .” G.S. 115C-106.
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ing officer found that all State and federal regulations had been
followed in determining the needs of the child. No exception was
taken to this finding. Further, the trial court found that the
parents had been given notice of the hearings.

Due process requires that an individual receive adequate
notice and be given an opportunity to be heard. In re Moore, 289
N.C. 95, 101, 221 S.E. 2d 307, 309 (1976). This requirement applies
to administrative agencies performing adjudicatory functions.
Goldberg v. Kelly, 397 U.S. 254, 25 L.Ed. 2d 287, 90 S.Ct. 1011
(1970); Thomas v. Ward, 529 F. 2d 916 (4th Cir. 1975). “A fair trial
in a fair tribunal is a basic requirement of due process.” In re
Murchison, 349 U.S. 133, 136, 99 L.Ed. 942, 946, 75 S.Ct. 623, 625
(1955). We are convinced that the notice requirements of due proc-
ess were met in both the hearings below and in the adjudication
in the superior court. We also find no merit to the plaintiff’s claim
that the “bias” of Mildred Blackburn resulted in a denial of due
process.

The mere fact that a member of the panel which developed
the IEP for Marguerite had expressed a certain professional opin-
ion on mainstreaming versus residential placement does not
result in a violation of due process. First, it is possible for
members of boards or agencies to make policy decisions and later
perform adjudicatory functions as well. “The fact that an ad-
ministrative tribunal acts in the triple capacity of complainant,
prosecutor and judge is not violative of the requirements of due
process.” 73 CJS Public Administrative Bodies and Procedure
§ 60, p. 385 (1951). In Thompson v. Board of Education, 31 N.C.
App. 401, 230 S.E. 2d 164 (1976), reversed on other grounds, 292
N.C. 406, 233 S.E. 2d 538 (1977), this Court addressed the question
of bias on the part of a school board charged both with determin-
ing if cause existed for suspension of a teacher and for thereafter
determining if the teacher should be dismissed. In finding that no
bias or violation of due process existed, the Court relied upon
United States Supreme Court cases which addressed the issue of
bias and prejudgment on the part of agency or board members.

In Trade Comm. v. Cement Institute, 333 U.S. 683, 92 L.Ed.
1010, 68 S.Ct. 793 (1948), members of the Commission who had in-
vestigated the pricing system of the respondent and suggested
that it was illegal were asked to disqualify themselves. The
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Supreme Court stated that there was no need for them to do so;
the fact that the commissioners had formed an opinion as a result
of their prior investigation did not mean that they could not later
render an objective opinion. 333 U.S. at 702, 92 L.Ed. at 1035, 68
S.Ct. at 804. The court analogized the role of the Commissioners
to that of a trial judge. It reasoned that due process would not re-
quire a judge to recuse himself simply because he had expressed
an opinion on certain types of conduct. I/d. at 70203, 92 L.Ed. at
1035, 68 S.Ct. at 804. In Hortonville District v. Hortonville Educa-
tion Assoc., 426 U.S. 482, 49 L.Ed. 2d 1, 96 S.Ct. 2308 (1976), the
Supreme Court rejected the claim of bias by discharged striking
teachers that the School District could not terminate their
employment since the Board had been involved as a negotiator
during the teacher strike. The Court stated that the fact that the
Board was involved in the collective bargaining process did not
“overcome the presumption of honesty and integrity in
policymakers with decisionmaking powers,” and that this involve-
ment was not “the sort of bias” that had disqualified other deci-
sionmakers as a matter of federal due process. Id. at 49697, 49
L.Ed. 24 at 11-12, 96 S.Ct. at 2316.

In the case sub judice, Mildred Blackburn participated on the
committee to determine Marguerite’s IEP. She expressed views
against residential placement for children such as Marguerite.
This view was contrary to that presented by Marguerite's
mother. Mainstreaming and residential placements were two of
the alternatives considered by the committee. First, viewing the
record under the whole record test, we find that there is compe-
tent, material and substantial evidence to support the decision
below. Second, the degree of involvement, prejudgment and
predisposition of Mrs. Blackburn was far less assuming than that
of the FTC Commissioners in Cement Industries and of the School
Board in Hortonville Education Assoc. In view of Cement In-
dustries and Hortonville Education Assoc., we find that the
predisposition or professional theory which Mrs. Blackburn had,
and brought to the Committee, was not enough to constitute bias
and a violation of due process.
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v
CoMPLIANCE WITH STATE AND FEDERAL RULES AND REGULA-
TIONS

[81 We have carefully reviewed the record and find that the
school system substantially complied with the relevant federal
and State rules and regulations in the development of an IEP for
Marguerite. Because we so find, we also find no merit to
plaintiff’s arguments (1) that she was denied due process of the
law due to noncompliance with those regulations; (2) that the deci-
sion was not supported by substantial evidence under the whole
record test; and (3) that the decision was arbitrary and capricious.

The applicable regulations require that a child for whom
special education is provided be identified and evaluated before
such services are provided. 16 NCAC 2E.1510. For the hearing im-
paired student the following screening and evaluation procedures
are required:

(a) required screening or evaluation before placement:
(i) education evaluation,
(ii) speech/language evaluation,
(iii) audiological evaluation,
(iv) otological evaluation,
(v) vision screening;
(b) recommended screening or evaluation before placement:
(i) medical screening,
(ii) psychological evaluation,
(iii) adaptive behavior evaluation,
(iv} ophthalmological or optometric evaluation.

16 NCAC 2E.1510(3). After the screening and evaluation has been
completed, an IEP must be developed for each child within thirty
days of the determination that the child is to receive special
educational programs or services. 16 NCAC 2E.1512(g)(3). The IEP
is developed by the local educational agency which provides the
service to the student. “The entire school-based committee may
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or may not be involved.” 16 NCAC 2E.1512(b). Chapter 16 of the
North Carolina Administrative Code section 2E.1512(b) provides
that the persons charged with developing the IEP must include a
representative of the local educational agency other than the
child’s teachers, the child’s teacher, the parents, and when ap-
propriate, the child. See also 34 C.F.R. 300.344 (1978). However, 16
NCAC 2E.1512(b)(7) provides that:

For a child with special needs who has been evaluated for the
first time, the local education agency shall have:

(A) a member of the evaluation team participate in the In-
dividualized Education Program meeting, or

(B) a representative of the local education agency, a child’s
teacher, or some other person present at the meeting
who is knowledgeable about the evaluation procedures
used with the child and who is familiar with the results
of the evaluation. [Emphasis added.]

Further, the IEP must include the following goals and objec-
tives:

(1) a statement of the child’s present levels of educational
performance;

(2) a statement of annual goals;

{3) a statement of short-term instructional objectives;

(4) a statement of specific education and related services to
be provided to the child;

(5) a description of the extent to which the child will par-
ticipate in regular education programs and a description
of the program to be provided;

(6) the projected dates for initiation of services and the an-
ticipated duration of services;

(7) objective criteria, evaluation procedures, and schedules
for determining, on at least an annual basis, whether the
short-term instructional objectives are being achieved.

16 NCAC 2E.1512(c). See also 34 C.F.R. 300.346 (1978).

Upon review of the record in this case, we find that the
Wilson School System conducted the required screening and
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evaluation of Marguerite. The IEP committee consulted the
following: Paul Speziale, a psychologist; Ray Lamm, Director of
Instruction; Rosalie Wooten, Exceptional-Children Teacher; Annie
Dickets, a regular Administrative Committee member; Mildred
Blackburn, Consultant for the Hearing-Impaired Child, State
Department of Public Instruction; Danny Hutto, Assistant
Superintendent; Sandra Simmons, Staff Member at Eastern North
Carolina School for the Deaf; Diane Parker, Director of Programs
for Exceptional Children; Connie Michels, Coordinator of Pro-
grams for Hearing-Impaired, Atlantic Christian College; and Irene
Harrell, parent. It is noted that not all of the persons listed above
attended every conference. The IEP Committee consisted of
Diane Parker, Martha Wrenn, and Paul Speziale, who consulted
Mrs. Harrell.

The conference reports indicate that several alternatives
were discussed at meetings held on 11 August, 22 August, and 28
August 1978 before it was determined that Marguerite should be
placed in a regular classroom with support services. The records
also show that the observation, assessment and testing to deter-
mine Marguerite’'s needs were all done between 27 July 1978 and
17 August 1978; that the IEP was developed as a result of
meetings on 22 August and 28 August 1978; and that the commit-
tee made its recommendation on 28 August 1978. Further, our
review of the IEP reveals that it includes the goals and objectives
required by NCAC 2E.1512(c) and 34 C.F.R. 300.346 (1978). It is
clear to us that the school system complied with the applicable
regulations.

The plaintiff argues that the school system made a decision
to mainstream Marguerite and then proceeded to develop an IEP
to suit the mainstreaming. That is, what was offered the plaintiff
was what the school system could provide, not what the plaintiff
needed. This, the plaintiff maintains, was arbitrary and
capricious. We find no merit in this argument. The record in-
dicates that an evaluation was performed prior to a determination
of what Marguerite's needs were. Based on the evaluation and
assessment the committee determined that Marguerite could be
served by enrollment in a regular sixth grade class with support
services.

In addition, the decision to place Marguerite in a regular
sixth grade classroom is consistent with policies established in
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federal and State regulations that handicapped children be
educated along with the non-handicapped to the extent possible.
See 20 U.S.C. § 1412(5)(B); and 16 NCAC 2E.1515(a). This policy
has a rational basis to promote a valid state goal; it does not
violate due process. Therefore, we do not find this decision to be
arbitrary and capricious.

The plaintiff argues that the decision by the school system
was erroneous because the school system did not consider
Marguerite's records from the CID and because it only used the
Peabody Individual Achievement Test. We find no merit in this
argument. First, the hearing officer who affirmed the school com-
mittee’s decision had before him numerous exhibits offered by the
plaintiff. Among those exhibits were Marguerite’s report cards
from CID, an IEP prepared by the private school, and several
publications regarding education of deaf children. In addition, the
hearing officer considered, and included in his findings of facts,
the reports from the Coordinator of the Hearing Impaired Pro-
gram at Atlantic Christian College, and from an audiologist at
East Carolina University. The hearing officer, after considering
that evidence and the evidence presented by the school system,
issued a Decision and Rationale, which affirmed the placement
determination of the school system.

In addition, the regulations do not require, as plaintiff sug-
gests, that the records from the CID, her report cards, and work
samples be considered by the committee as it reached its decision.
The statutes and regulations require that a multi-disciplinary
diagnosis and evaluation be performed by the school system. G.S.
115-375; 16 NCAC 2E.1510. This the school system did.
Significantly, the trial court made the following findings of fact to
which no exception was made and which are supported by
substantial evidence in view of the entire record:

5. At a conference on July 27, 1978, including, among
others, Dr. W. O. Fields, Superintendent of the school
system, and Mrs. Harrell, it was determined that it would be
necessary to evaluate Marguerite to determine if the school
system could furnish her with an appropriate educational pro-

gram.

6. A multi-disciplinary diagnosis and evaluation of
Marguerite was made by the respondent. She was assessed
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in all areas related to her disability. The respondent con-
ducted conferences on August 11, 14, 22 of 1978 with the
petitioners and various educational experts. After the con-
ferences had been concluded, an individualized education pro-
gram was developed for the child by the School System.

Further, the local hearing officer also made extensive findings of
fact which supported the decision to place Marguerite in a regular
sixth grade class.

The plaintiff also argues that the IEP is unresponsive to her
needs. Specifically, she argues that the IEP was incomplete in
that it did not include a statement of the educational services to
be provided for the child and a description of the extent to which
the child will be in the regular classroom. The IEP states that the
percentage of time to be spent in the classroom and with resource
persons was “to be determined by child’s needs.” While a more
specific determination of the above requirements is desired, it is
our opinion that on the facts of this case, the answers were suffi-
cient. We note that this IEP was developed between 22 August
and 28 August 1978, and that the initial request for funds was not
made until 17 July 1978 for the 1978-79 school year. We believe
that the school board acted diligently and in good faith in
evaluating Marguerite’s needs and developing the IEP within this
relatively short period of time. We also note that the trial court
found that Marguerite was enrolled in the Wilson School System
in September 1980 and that she is progressing with her studies.

For the foregoing reasons, the judgment below is
Affirmed.
Judge HILL concurs.

Judge WELLS concurs in the result.
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IN RE: CHARLES J. WILLIAMS

No. 81108C1124
(Filed 20 July 1982)

1. Municipal Corporations § 9.1— police officer —appeal from failure to pro-
mote —issue presented
The trial court did not err in concluding that the sole issue presented to
the Raleigh Civil Service Commission by respondent’s appeal from a decision
of the chief of police not to promote him to the rank of captain was one of
“wrongful discrimination” since such issue encompassed respondent’s conten-
tion that his nonpromotion was a violation of the merit principle even if it was
not attributable to racial discrimination.

2. Municipal Corporations § 9— Civil Service Commission—no authority to pro-
mulgate personnel rules
The Raleigh Civil Service Commission did not have the authority to pro-
mulgate rules setting forth essential elements of the “merit principle” in the
promotion of municipal employees, since the Raleigh City Council had the
ultimate responsibility for the promulgation of personnel rules.

3. Municipal Corporations § 9.1— police officer —nonpromotion based upon merit

Findings of fact made by the Raleigh Civil Service Commission would sup-
port only the conelusion that the chief of police relied on merit and fitness in
promoting two officers other than respondent to the rank of captain where the
findings showed that one promoted officer had been ranked first by a promo-
tion review board, that the second officer’s promotion was based on his
qualifications for a specific job in the sensitive area of personnel, and that the
nonpromotion of respondent was based on oral eriticism of his qualifications by
two ranking officers, including his immediate commanding officer, and where
there was no finding that respondent’s overall qualifications for promotion
were superior to those of either of the promoted officers and that the chief of
police failed to promote him in the face of those superior qualifications.

Judge WELLS concurs in the result.

APPEAL by respondent from Godwin, Judge. Order entered
20 May 1981 in Superior Court, WAKE County. Heard in the Court
of Appeals on 8 June 1982.

The origin of this case may be traced to a letter sent by
respondent, a lieutenant with the Raleigh Police Department,
seeking an appeal to the Raleigh Civil Service Commission of “the
apparent decision of the Chief of Police not to promote . .
[respondent] to the rank of Captain;” essentially, the alleged
ground for respondent’s appeal was that he was “better qualified
for such promotion than the officers who have apparently re-
ceived it.” The petitioner City of Raleigh, and respondent
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stipulated that the Raleigh Civil Service Commission had jurisdic-
tion of respondent’s appeal, and the Commission conducted an
evidentiary hearing thereon.

The Commission made the following findings of fact with
respect to the circumstances surrounding the filling of two vacan-
cies for captain in the Raleigh Police Department:

Initially, only respondent’s and two other lieutenants’
resumes were requested for consideration for the vacancies. Upon
the complaints of other lieutenants and their captains, the Chief
of Police requested submission of the resumes of all Raleigh
police lieutenants. The Chief also asked each captain and major to
recommend those lieutenants whom the captains and majors
believed to be qualified for promotion to the rank of captain; this
request by the Chief was vague and set forth no criteria upon
which to base the recommendations, and the Chief's request
established no maximum or minimum number of persons to be
recommended by each captain or major. Such vagueness resulted
in some ranking officers recommending many persons for captain,
and others recommending only a few. The recommendation proc-
ess resulted in the Police Chief narrowing down the number of
eligible lieutenants, based on the number of recommendations
each received, to six. Respondent was among those six. The Chief
of police then submitted this eligibility list of six candidates to a
Promotion Review Board consisting of two majors and three cap-
tains. In setting up the Board, the Chief established no criteria
for membership thereon, and provided its members with no
criteria to apply in their evaluation of the six eligible lieutenants.
Further, “[t]he Chief neither decided nor announced in advance
what, if any, weight would be given to the result of the Board’s
review.” The Review Board adopted the following categories as
its own criteria: judgment, attitude, communication skills, leader-
ship qualities, and overall opinion of candidates. Thereupon, the
Review Board issued to the Chief a ranking of the six candidates
according to their relative qualifications for promotion as follows:
(1) Lieutenant Ellis Meekins—First; (2) Lieutenant Charles J.
Williams— Close Second; (3) Lieutenant Ernest Lassiter— Third;
(4) Lieutenant Curtis Winston—Fourth; (5) Unknown; (6) Un-
known.

The remaining pertinent findings of fact are as follows:
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17. On April 26, 1979, the Chief then selected for promo-
tion to the grade of Captain, Lieutenant Meekins.

18. On April 26, 1979, Lieutenant Winston was promoted
to the rank of “Acting Captain” of grade for which there is
no authority in the City Personnel Procedure.

19. Upon retirement in July, 1979, of then Major Bunn,
Lieutenant Winston was appointed to the permanent grade of
Captain, without any further competition, selection or formal
acknowledgment of the latter Personnel action.

20. In selecting Lieutenant . . . [Winston] for promotion,
Chief Heineman considered principally his qualifications for a
specific job at the Police Academy in the area of personnel.

22. The apparent preferential treatment extended to the
Appellant, Williams, by orally requesting his resume before
or without requesting the resumes of other Lieutenants ex-
cept Lassiter and Diedrich, prejudiced certain ranking of-
ficers against him, including his then immediate commanding
officer, Captain James Stell. Captain Stell, who, then and
now, considers Williams qualified for promotion, failed to
recommend him because of his dissatisfaction with the pro-
motion procedure and because of his understanding that he
was only requested to recommend two candidates for promo-
tion.

23. In deciding not to promote the appellant, Williams,
the Chief relied heavily upon oral criticism of his qualifica-
tions by Captains James Stell and Larry Smith, which are
contradicted by written Officer Evaluation Reports on
Lieutenant Williams which were available at the time of that
decision, including the one prepared by Williams' most recent
previous commanding officer and which are contradicted by a
written Evaluation Report prepared later by Williams’ then
commanding officer, Captain Stell, but covering the same
period in which Stell's oral criticism was allegedly said to
have been made.

24. Chief Heineman did not consider the seniority,
education, or variety of experience of any candidate in the
promotional process.
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25. Chief Heineman has no specific recollection of the ex-
act sequence of the events surrounding and included in the
promotional procedure and no written record of the sequence
of those events.

26. The Chief of Police is the only rank within the Police
Department charged with the responsibility of making pro-
motions. Neither Majors nor Captains have the right or
responsibility to make promotions.

28. Lieutenant Charles J. Williams testified that of three
Lieutenants who were considered for promotion, the Ap-
pellant, Williams, has greater educational qualifications than
Meekins and greater tenure than Winston. At the time t