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C A S E S  

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 

SHIRLEY T. HARRIS v. W. F. MAREADY, WILLIAM H. PETREE, C. ROGER 
HARRIS, A N D  PETREE, STOCKTON, ROBINSON, VAUGHN, GLAZE AND 
MAREADY 

No. 8221SC939 

(Filed 20 September 1983) 

Rules of Civil Procedure ff 15- motion to strike amended complaint-change 
of party - properly allowed 

The trial court properly allowed defendants' motion to  strike an amend- 
ment to plaintiffs complaint through which plaintiff sought to  delete "P.A." 
from the caption of the party-defendants, a law firm, since the  amendment, 
were it to be allowed, would constitute a t  most a substitution of party- 
defendants and create a party who had never been served, a new party 
against whom the statute of limitations had run. The corporation which was 
designated a party-defendant was not the firm name of the partnership, and 
the court had no jurisdiction over the partnership or its partners. 

Process ff 5; Rdes of Civil Procedure 1 4- denial of oral motion to amend sum- 
mons - no abuse of discretion 

There was no abuse of discretion in the trial court's denial of plaintiffs 
oral motion to amend a summons served upon the individual defendant 
Maready by deleting the name "C. Roger Harris" and inserting in lieu thereof 
the name "W. F. Maready," and to amend the summons served upon the law 
firm by deleting the letters "P.A." Plaintiff did not move to amend the defec- 
tive summons until the hearing on a motion to dismiss on 11 June  1982, and 
through the oral efforts to  amend the summons, plaintiff was seeking to have 
all of her process relate back to I1  January 1982. The amendments would have 
constituted material oreiudice to defendants in that the statute of limitations . " 

had run and substantial rights of the defendants had intervened. The amend- 
ment did not constitute correction of a misnomer, but was an attempt to  add 
the defendant partnership as  a new party. 
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3. Process 1 2; Rules of Civil Procedure 1 4- serving general partner of law 
firm-no jurisdiction over law firm itself 

Plaintiff did not obtain jurisdiction over the law firm itself by serving a 
general partner in the law firm since the summons was not addressed to  the 
law firm as a partnership but was addressed to the law firm as a corporation 
and since the fact that a general partner was properly named in the summons 
as an individual defendant did not make service upon his person sufficient 
process to bring in a partnership not named as a party in the summons. G.S. 
1A-1, Rule 4(b). 

4. Process 1 1.2; Rules of Civil Procedure 8 4- summons addressed to one in- 
dividual defendant served upon different individual defendant -no valid service 
of process obtained 

Plaintiff failed to comply with the statutory rules for service of process 
which were necessary to obtain valid service and jurisdiction against an in- 
dividual defendant, Maready, where a summons addressed to defendant C. 
Roger Harris was served upon Maready. 

5. Attorneys at Law 1 5.1; Rules of Civil Procedure 1 8.1- professional malprac- 
tice action-matter in controversy exceeding $10,000-failure to properly state 
relief demanded-failure to dismiss action-abuse of discretion 

A trial judge abused his discretion by failing to allow defendant's motion 
to  dismiss for a violation of G.S. 1A-1, Rule 8(a)(2) where, from a contextual 
reading of the complaint as a whole, and from both the original and amended 
prayer for relief, the complaint was a pleading based upon a professional 
malpractice action which demanded monetary relief of 5 million dollars against 
each defendant rather than stating that the controversy exceeds $10,000.00. 

Judge WEBB concurring in part and dissenting in part. 

Judge ARNOLD concurring in part and dissenting in part. 

APPEAL by plaintiff from Albright, Judge. Order entered 21 
June 1982 in Superior Court, FORSYTH County. Heard in the 
Court of Appeals 9 June 1983. 

James, McElroy & Diehl by William K. Diehl, Jr., and 
Katherine S. Holliday for plaintiff appellant. 

Brooks, Pierce, McLendon, Humphrey & Leonard by Hubert 
Humphrey for defendant appellees. 

BRASWELL, Judge. 

The plaintiff Shirley Harris, being a former client, sued the 
law firm of Petree, Stockton, Robinson, Vaughn, Glaze and Ma- 
ready, along with the individual defendants W. F. Maready and 
William H. Petree, for professional legal malpractice. From July 
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1976 to  18 January 1979 the law firm, principally through W. F. 
Maready, represented Shirley Harris in domestic matters against 
defendant Roger Harris, her former husband. Because William H. 
Petree, a partner in the law firm, and Roger Harris were involved 
in some independent business enterprises, a conflict of interest 
allegedly existed between the law firm and its representation of 
Shirley Harris. After process was served, the defendants 
Maready, Petree, and the law firm made a special appearance on 
1 March 1982 and filed a motion to  dismiss. Plaintiff appeals from 
Order of the trial court filed 21 June 1982 dismissing the sum- 
mons and complaint against the defendant law firm "upon the 
grounds of lack of jurisdiction over the person, insufficiency of 
process, and insufficiency of service of process," and dismissing 
individual defendant Maready "upon the grounds of insufficiency 
of process and insufficiency of service of process," and from 
denial of plaintiffs oral motion to  amend the summons served 
upon Maready and to delete "P.A." from the summons to the law 
firm. Defendants Maready and the law firm cross-assign error for 
failure to  dismiss for a violation of the rule concerning pleading 
damages in a professional malpractice action. Defendant Petree 
did not cross-assign error and is not now individually before this 
Court. All matters as to defendant Harris have been deferred by 
the parties until a later time. 

On the plaintiffs appeal the crux of the case raises basic 
questions of civil procedure which are summarized as  issues bear- 
ing on lack of jurisdiction over the person, insufficiency of process 
by substitution or by misnomer, insufficiency of service of proc- 
ess, amendment of complaint without amending summons, and 
amendment of right. After considering each of these subjects, we 
reject all of plaintiffs arguments and affirm the dismissal. 

On the defendants' cross-assignment of error, in the alter- 
native, we hold that the trial court committed error in failing to 
dismiss for plaintiffs violation of G.S. 1A-1, Rule 8(a)(2) of the 
Rules of Civil Procedure in pleading damages in a professional 
malpractice action, and reverse. 

Although the trial court's order is interlocutory, the judge 
certified the case for immediate review on appeal under G.S. 
1A-1, Rule 54 of the Rules of Civil Procedure. We agree that con- 
sideration of the issues raised should not be postponed. 
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THE LAW FIRM - 

JURISDICTION. PROCESS AND AMENDMENTS 

The trouble with jurisdiction and process against the defend- 
ant law firm is that in both the summons and original complaint 
the plaintiff sued and served the wrong party. Plaintiff sued a 
nonexistent corporation: "Petree, Stockton, Robinson, Vaughn, 
Glaze and Maready, P.A." The evidence is uncontradicted that the 
law firm, as well as its predecessor, has always been a partner- 
ship and has never been a professional association. 

A brief recital of the course of events of the pleadings is 
necessary to  show the further dealings of the parties. On 11 
January 1982 the lawsuit began with the filing of summons, ap- 
plication, and order extending time to file complaint. On 26 
January 1982 plaintiff filed her complaint. The summons shows 
service on 14 January 1982 upon "Petree, Stockton, Robinson, 
Vaughn, Glaze & Maready, P.A." by leaving copies with "William 
H. Petree (General Partner)." Delayed service of original com- 
plaint was made by certified mail, signed for by Bonnie Lawson, 
on 2 February 1982. 

On 1 March 1982 the defendants made their special ap- 
pearance and filed an extensive motion to dismiss alleging, among 
other things, a lack of jurisdiction over the person. 

On 4 March 1982 plaintiff filed an amendment to her com- 
plaint without leave of court, maintaining that it was done as a 
matter of right under G.S. 1A-1, Rule 15(a) of the Rules of Civil 
Procedure. The amendment professed to cure the procedural 
defects of jurisdiction and process and also the G.S. 1A-1, Rule 
8(a)(2) violation in the original complaint. On 5 April 1982 defend- 
ants filed a motion to dismiss and to strike the amendment to the 
complaint. 

The amendment to the complaint as to the parties sought to 
accomplish the following things: 

1. To delete the designation "P.A." from the caption of the 
party-defendants, and 

2. To delete paragraph 5 and make this substitution: 

"5. Plaintiff is informed, believes and therefore alleges 
that the law firm of Petree, Stockton, Robinson, Vaughn, 
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Glaze and Maready (hereinafter 'the Petree, Stockton law 
firm') is a general partnership of lawyers existing under and 
by virtue of the laws of the state of North Carolina, having 
its sole office and principal place of business in Winston- 
Salem, Forsyth County, North Carolina. The Petree, Stockton 
law firm is the successor in interest t o  the law firm of Hud- 
son, Petree, Stockton, Stockton and Robinson. Upon informa- 
tion and belief, the former law firm was also a partnership in 
which Defendants Maready and Petree were general and/or 
senior partners. Upon information and belief, the Petree, 
Stockton law firm acquired or received all of the assets of the 
former partnership and assumed all of the liabilities of the 
former partnership law firm a t  the time it came into ex- 
istence." 

On 10 and 11 June  1982 Judge W. Douglas Albright con- 
ducted a hearing on all motions, made oral rulings, and filed a for- 
mal order on 21 June  1982. 

[I] Even if the purported amendment were to be allowed, i t  
would constitute a t  most a substitution of party-defendants and 
create a party who has never been served, a new party against 
whom the statute of limitations has run. Any amendment a s  of 4 
March 1982 would make, not amend, process. Camlin v. Barnes, 50 
N.C. (5 Jones) 296, 297 (1858). Camlin made the point even more 
explicit when i t  added: "We put our decision on the ground, that  
whenever i t  is necessary to issue new process t o  bring in a new 
defendant, the operation amounts to something which exceeds an 
amendment, in the broadest signification in which the  word has 
ever  been used." Id. a t  297. The court has no power to  ask that  
"the new defendant 'consider himself as  having been sued nunc 
pro tunc." Id. a t  298. In Camlin a motion had been made and 
denied to bring in the administrator of a deceased partner of the 
defendant in a case where the intestate partner had never been a 
party to the action. 

The case closest to precedential value which we have found is 
Electric Membership Corp. v. Grannis Brothers, 231 N.C. 716, 58 
S.E. 2d 748 (1950). Plaintiff sued a nonexistent corporation, "Gran- 
nis Bros., Inc." and obtained service of summons and complaint on 
"C. K. Grannis" who was a general partner in a three-person part- 
nership of C. K. Grannis, K. Sloan, and Mary G. McLeod. The 
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defendants made a special appearance and moved to dismiss for 
lack of jurisdiction over the partners or partnership. It was un- 
contradicted that Grannis Bros., Inc. was a nonexistent corpora- 
tion and that the defendants had at  all times traded under the 
firm name of "E. W. Grannis Co." The Supreme Court recognized 
the general rule, quoting "that where individuals are doing 
business as partners under a firm name and such firm is de- 
scribed or designated in an action, as a corporation, and the proc- 
ess is served on a member of the partnership, the members of the 
partnership may be substituted by amending the process and 
allowing the pleadings to be amended." Id. at  719, 58 S.E. 2d at  
750. Nevertheless, the Supreme Court held under the facts above 
that "the plaintiff is not entitled to have the partnership 
substituted as the defendant in lieu of the corporation under the 
theory or doctrine of misnomer. Substitution in the case of a 
misnomer is not considered substitution of new parties, but a cor- 
rection in the description of the party or parties actually served." 
Id. a t  720, 58 S.E. 2d at  751. The corporation which was 
designated a party-defendant was not the firm name of the part- 
nership, and the court had no jurisdiction over the partnership or 
its partners. 

12) Because G.S. 1A-1, Rule 4(i) of the Rules of Civil Procedure 
has a specific rule on amendment of summons, we will scrutinize 
it. This rule grants discretionary power to the trial judge to 
"allow any process or proof of service thereof to be amended, 
unless it clearly appears that material prejudice would result to 
substantial rights of the party against whom the process issued." 
Here, the plaintiff did not move to amend the defective summons 
until the hearing on the motion to dismiss on 11 June 1982. As set 
out in Judge Albright's Order: 

5. Following the announcement by the Court of the rul- 
ings set forth above, plaintiff through counsel moved orally 
to amend the summons served upon the defendant W. F. Ma- 
ready by deleting the name "C. Roger Harris" and inserting 
in lieu thereof the name "W. F. Maready," and to amend the 
summons served upon the law firm by deleting the letters 
"P.A." or alternatively to treat these letters as surplusage, 
which motions are denied. 

Through these oral efforts to amend the summons, plaintiff was 
seeking to have all her process relate back to 11 January 1982. 
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We hold that the trial judge did not abuse his discretion in 
denying the plaintiff's oral motion to amend summons. The 
amendments would have constituted material prejudice to the 
defendants. The statute of limitations had run and substantial 
rights of the defendants had intervened. Electric Membership 
Corp. v. Grannis Brothers, supra The defendant's motion to 
dismiss through a special appearance had been timely made on 1 
March 1982. The statute of limitations ran on 18 January 1982, 
three years from the termination of the attorneyclient relation- 
ship on 18 January 1979. 

By analogy, we also note that the oral motion to amend the 
summons cannot be treated as an alias or pluries summons or an 
endorsement by the Clerk so as to relate back and overcome the 
statute of limitations. Alias, pluries and endorsed summons are 
good for later service within an extended time frame to prevent 
the statute of limitations from running only as against parties 
who are actually and correctly denominated as parties in the 
original process. 

A similar case which denied an amendment relating back is 
McLean v. Matheny, 240 N.C. 785, 84 S.E. 2d 190 (1954). Plaintiff 
McLean originally sued W. B. Matheny, trading as Matheny Mo- 
tor Company. Upon discovery of his error, plaintiff tried to have 
an amendment which would show the true defendant to be Ma- 
theny Motor Company, a corporation. The corporation neither 
consented to the change nor made a general appearance, and 
hence the amendment created a new cause of action from the date 
of amendment which was barred by the statute of limitations. The 
amendment did not constitute correction of a misnomer, but was 
an attempt to add the defendant corporation as a new party. Id 
at  787, 84 S.E. 2d a t  191. 

131 Alternatively, plaintiff argues that by serving William H. 
Petree, a general partner in the law firm, she obtained jurisdic- 
tion over the law firm itself. On the facts before us, we disagree. 

The jurisdictional requirements for a proper summons are ex- 
pressed in simple English in G.S. 1A-1, Rule 4(b) of the Rules of 
Civil Procedure. The rule explicitly states that the summons 
"shall be directed to  the defendant or defendants and shall notify 
each defendant to appear and answer within 30 days after its 
service upon him." The summons which was marked as served on 
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14 January 1982 by "leaving copies with William H. Petree 
(General Partner)" was not addressed to the partnership but was 
issued to "Petree, Stockton, Robinson, Vaughn, Glaze & Maready, 
P.A." (and the Petree summons was addressed to him personally). 
As noted earlier, such a corporation was nonexistent. See Electric 
Membership Corp. v.  Grannis Brothers, supra Only after the trial 
court had ruled on 11 June 1982 against the plaintiff on the 
defendants' motion to dismiss for lack of jurisdiction over the per- 
son, insufficiency of process, and insufficiency of service of proc- 
ess, did plaintiff move orally to amend the summons to bring in 
the legal entity, the partnership. The various cases on partner- 
ship law, such as Dwiggins v. Bus Co., 230 N.C. 234, 52 S.E. 2d 
892 (1949), relied upon by plaintiff in her brief, are not applicable 
here. Those cases relate to service upon a general partner being 
sufficient to bring in the partnership, but only when the original 
summons and process named the partnership as a true party. The 
fact that William H. Petree was properly named in a summons as 
an individual defendant does not make service upon his person 
sufficient process to bring in a partnership not named as a party 
in the summons. 

To counter plaintiffs further contention that the amended 
complaint designated the partnership as a party-defendant cou- 
pled with the prior service of process upon an individual who was 
a member of the partnership, that the partnership received actual 
knowledge of plaintiffs intent to sue them, and that these things 
in combination should be treated as proper service, we refer to 
Hogsed v.  Pearlman, 213 N.C. 240, 242, 195 S.E. 789, 790 (1938). 
The Supreme Court in Hogsed considered similar points as raised 
earlier in Jones v .  Vanstory, 200 N.C. 582, 157 S.E. 867 (1931) and 
Plemmons v.  Improvement Co., 108 N.C. 614, 13 S.E. 188 (1891), 
and summarized as follows: 

In the last named cases, in which individuals were sued and 
it was sought by amendment to bring in the corporation with 
which the individuals were connected without the issuance 
and service of summons on the corporation, it was held that 
the corporation could not be brought into court "in this short- 
hand manner by amendment" without the service of process. 
(Emphasis added.) 
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Where there is an amended summons which does add a new 
party-defendant, the new summons must be served upon each of 
the new defendants. See Bray v. Creekmore, 109 N.C. 49, 13 S.E. 
723 (1891). 

In keeping with the law of Hogsed supra, our court recently 
held that  actual notice of a lawsuit was inadequate and that  the 
service of process requirements of G.S. 1A-1, Rule 4(j) of the 
Rules of Civil Procedure were mandatory when i t  dismissed for 
insufficiency of process the case of Pa rk  v. Sleepy Creek Turkeys, 
60 N.C. App. 545, 299 S.E. 2d 670 (1983). In Park, the plaintiff in- 
tended to include David K. Nitta a s  one of the multiple defend- 
ants. Mr. Nitta signed the registered mail receipt for another 
person and was presumed to have acquired actual notice of the 
lawsuit. However, actual notice did "not remedy the failure of 
plaintiff to address the complaint and summons to D. K. Nitta 
personally as  required by Rule 4(j)(l)." Id a t  548, 299 S.E. 2d a t  
672. The complaint had alleged a breach of a contract by David K. 
Nitta trading a s  American Chick Sexing Association (Amchick). 
The failure of plaintiff t o  serve process upon defendant Nitta, 
trading a s  Amchick, was fatal. 

The plaintiff cites Wiles v. Construction Co., 295 N.C. 81, 243 
S.E. 2d 756 (19781, a s  controlling. We disagree. In Wiles, the plain- 
tiff sued only one defendant, a corporation, "Welparnel Construc- 
tion Company, Inc.," and so named it in the caption of the 
summons. The directory part of the summons was to "Mr. T. T. 
Nelson, Registered Agent, Welparnel Construction Company, 
Inc." Service of process was had upon T. T. Nelson. Attorneys for 
the corporate defendant obtained extensions of time to file 
answer and did subsequently answer, thus making a general ap- 
pearance. In the case before us, the partnership law firm has not 
made a general appearance, but a special appearance, and no 
answer has been filed for the partnership. 

The Supreme Court in Wiles went on to reevaluate its con- 
sideration of the sufficiency of service of process on corporate 
defendants when process was addressed to "Agent for" or  "Presi- 
dent of '  a named corporation. The court noted that "[iln the in- 
s tant  case, Welparnel Construction Company, Inc. was properly 
named a s  the defendant in the complaint, as  well a s  in the caption 
of the summons," and that  the only alleged error before it was 
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"the process here is asserted to be defective is the direction of 
the summons to the corporation's registered agent rather than to 
the corporation." Id. a t  84, 243 S.E. 2d a t  758. The situation 
before us is different. Here, the caption of the summons, com- 
plaint, and the Delayed Service of Complaint, along with the 
language of the directory in the delayed service document, is all 
addressed to the law firm as a corporation. Paragraph 6 of the 
original complaint, deleted in the amendment, refers to defend- 
ants Maready and Petree as "stockholders" and not as partners. 

Another part of Wiles acknowledged that our rules require a 
summons to be directed to a defendant, but then agreed, as we 
do, with a statement of the late Judge John J. Parker: " 'A suit at 
law is not a children's game, but a serious effort on the part of 
adult human beings to administer justice; and the purpose of 
process is to bring parties into court. If it names them in such 
terms that every intelligent person understands who is meant, 
. . . it has fulfilled its purpose . . . .' " Id. a t  84-85, 243 S.E. 2d at 
758, quoting United States v. A. H. Fischer Lumber Co., 162 F. 2d 
872, 873 (4th Cir. 1947). The Wiles court then announced a new 
rule: "[Wlhen the name of the defendant is sufficiently stated in 
the caption of the summons and in the complaint, such that it is 
clear that the corporation, rather than the officer or agent receiv- 
ing service, is the entity being sued, the summons, when properly 
served upon an officer, director or agent specified in N.C.R. Civ. 
P. 4(j)(6), is adequate to bring the corporate defendant within the 
trial court's jurisdiction." Id. a t  85, 243 S.E. 2d a t  758 (emphasis 
added). But this is not our case. In the present case, the caption of 
the summons and the original complaint made it clear that a cor- 
poration was being sued and not a partnership. Also, although the 
plaintiff filed an amended complaint and had the newly acquired 
knowledge that the law firm was not a corporation, the plaintiff 
did not seek to amend her summons or service of summons. 

We are aware that Wiles overrules several cases, including 
Plemmons v. Improvement Co., supra, which we have cited ear- 
lier. Yet, in its overruling, the court specifically declares that "a 
number of decisions citing the cases overruled above involved 
situations in which the complaint as well as the summons were 
directed to the corporate officers or agents." Wiles, supra, a t  86, 
243 S.E. 2d a t  759. Whereupon, it cites, among others, Hogsed v. 
Pearlman, supra, [also discussed earlier in this opinion] and adds: 
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"[Tlhese latter holdings remain undisturbed by this decision." Id, 
(emphasis added). We hold that Wiles provided no benefit to our 
plaintiff. 

We believe that the case of Crawford v. Surety Co., 44 N.C. 
App. 368, 261 S.E. 2d 25 (19791, disc. rev. denied 299 N.C. 329, 265 
S.E. 2d 394 (19801, also supports our decision. In Crawford the 
summons and complaint named one of the defendants as "Mich- 
igan Tool Company, A Division of Ex-Cell-0 Corporation." Service 
was upon Michigan Tool Company. In fact, these were two dif- 
ferent companies. Our court held that service upon " 'MICHIGAN 
TOOL CO., A Division of Ex-Cell-0 Corporation' is not service on 
the entity Ex-Cell-0 Corporation even if the complaint and sum- 
mons reach the hands of someone obligated to receive service in 
behalf of Ex-Cell-0." Id at  370, 261 S.E. 2d a t  27. In essence, no 
service or jurisdiction had been obtained on Ex-Cell-0 in Craw- 
ford's case and no service or jurisdiction was obtained against the 
would-be defendant partnership in the case before us. 

The defendant law firm had a substantial right to make a 
special appearance and not to respond to the merits of the com- 
plaint unless it first be made a proper party according to law. I t  
is more than a mere nominal right. I t  involves the court's jurisdic- 
tion to proceed to judgment. Because some may look upon this as 
a surface technicality, it is appropriate to remember the words of 
the English jurist in Chesterfield & Midland Silkstone Colliery 
Co., L t d  v. Hawkins, 3 H. & C. 677, 691 (1865), as quoted in 5 
Words and Phrases Legally Defined 171 (2d ed. Butterworths, 
London 1970): 

"A technical rule of law is invoked on behalf of the 
[defendants]. A technical rule is one which is established by 
authority and precedent, which does not depend upon reason- 
ing or argument, but is a fixed established rule to be acted 
upon and only discussed as regards its application-in truth 
is 'the law'." 

Sufficiency of process is jurisdictional. Discretion cannot be a 
basis for a trial court or appellate court's ruling on a motion to 
dismiss for lack of jurisdiction over the person. An amended com- 
plaint, even where deemed done as a matter of right, does not 
relate back or substitute for, or correct an error in a summons 
which has never been amended. 
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North Carolina enacted its Professional Corporation Act in 
1969, G.S. 55B-1, et  seq. Use of the designation "P.A." in the cor- 
porate name is authorized by G.S. 55B-5. The particulars of the 
formation of "a professional corporation" are set out in G.S. 55B-4. 
In the case before us the plaintiff designated as a party-defendant 
a professional corporation in the original summons and original 
complaint. No partnership has ever been named in any summons. 
The purported service upon a "general partner" who is a partner 
in a partnership that is not named as a defendant cannot bring in 
the partnership. As was said in Hogsed, supra, a t  242, 195 S.E. at  
790, "The plaintiff is seeking by this motion not to correct a 
mistake in the name of a party, nor to show the true name of a 
party when there was a misnomer [citations omitted], but to add 
by substitution as a party defendant one who has never been 
served with summons. While the individual defendant sued had 
been doing business for several years prior to the institution of 
this action and prior to the organization of the corporation, using 
a name similar to that of the corporation, the latter was a new 
and separate entity . . . ." (Emphasis added.) I t  avails the plain- 
tiff nothing that the present law firm is a successor of another 
partnership. 

The defendant's motion to dismiss on 1 March 1982 was 
equivalent to  giving the plaintiff a roadmap of deficiencies exist- 
ing in her pleadings. Now that the statute of limitations has run, 
it is prejudicial to the defendant law firm, a partnership, to allow 
any construction of this process to constitute a revision of parties. 
I t  would be an injustice to the defendant firm to allow the plain- 
tiff "one more turn at  bat." As concluded by our Court in Stone v. 
Hicks, 45 N.C. App. 66, 67, 262 S.E. 2d 318, 319 (19801, "While it is 
true that the conduct of a lawsuit is not a game between counsel, 
process must be sufficient in order to give the court jurisdiction 
over the parties." 

[4] The issue is: Was Maready served with summons? The facts 
show that on 11 January 1982 a summons was issued naming 
W. F. Maready individually. On 27 January 1982 a summons ad- 
dressed to defendant C. Roger Harris was served upon Maready. 
Delayed service of complaint on Maready was by certified mail, 
delivery to addressee only, signed for by "Bonnie Lawson, au- 
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thorized agent." Date of receipt is illegible. I t  is undisputed that 
no summons directed personally to W. F. Maready has ever been 
served upon him. 

What happened? The officer served defendant Harris' sum- 
mons upon Maready. A yellow copy of the summons, the only 
summons presented to and served upon W. F. Maready was di- 
rected to "C. Roger Harris, Chairman of the Board, United 
Citizens Bank." 

To rebut the presumption of the possibility of proper service, 
Mr. Maready presented three supporting affidavits. The plaintiff 
has conceded in the brief that the presumption of proper service 
has been overcome. However, plaintiff argues that the defect is 
latent, that if the defendant Maready had checked the case file at  
the courthouse he could have seen that a summons directed to 
him was in the file, and that the cases of Stone v. Hicks, supra, 
and Philpott v. Kerns, 285 N.C. 225, 203 S.E. 2d 778 (1974), cited 
by defendant, do not apply. We disagree for reasons about proc- 
ess discussed earlier, and for these additional reasons. 

No defendant is required to check the case file a t  the court- 
house to see if he is properly served. Yet, the record reveals that 
if plaintiff had checked the court file to verify service of sum- 
mons, she could have seen that the yellow copy of the Maready 
summons, designated as the defendant's copy, was still in the 
court file-and thus not delivered to Maready. ["It is stipulated 
that a yellow copy of the summons directed to W. F. Maready re- 
mains in the Court file."] In Stone, supra, a t  67, 262 S.E. 2d at  
319, the summonses were not served on the individual defendants 
to whom they were directed. Apparently, the officer serving the 
papers gave each of two defendants the opposite defendant's pa- 
pers. Each defendant knew he was listed as a party to the 
lawsuit, but our court held that the process as served was not suf- 
ficient to give the court jurisdiction over the parties. In Philpott, 
the summons was patently defective in that it was not directed to 
the defendants but to the Commissioner of Motor Vehicles and 
was served only on the Commissioner. Philpott, supra, a t  228,203 
S.E. 2d a t  780. The summons as  served on Maready is patently 
defective, Maready being a different person from Harris, and 
nothing in this record cures the defect. 

Plaintiff contends that an application of the liberal rule con- 
cerning whether the defendant was misled, as discussed in Wash- 
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ington County v. Blount, 224 N.C. 438, 440, 31 S.E. 2d 374, 376 
(19441, should be applied. We disagree and find that the facts are 
substantially different. In Washington County, the summons was 
properly directed to the defendants. The defects were that the 
copies served were not dated or signed by the Clerk. The court 
said that "[all1 the material information contained in the original 
summons appeared in the copies served on the defendants." Id. 
Here, we deem it more than an irregularity when the summons 
does not direct or command the person served as a named defend- 
ant to be served or to appear and answer. C. Roger Harris and 
W. F. Maready are two distinct individuals, and Maready is not 
required by law to answer or respond to a summons served on 
him, but directed to C. Roger Harris. 

We hold that the plaintiff has failed to comply with the 
statutory rules for service of process which are necessary to ob- 
tain valid service and jurisdiction against W. F. Maready in- 
dividually. 

[5] By cross-assignment of error the defendants argue that the 
trial court erred by denying the motion to dismiss on the ground 
that plaintiff violated G.S. 1A-1, Rule 8(a)(2) of the Rules of Civil 
Procedure by wrongfully pleading damages in the complaint. This 
is an alternative ground for dismissal within the defendants' mo- 
tion of 1 March 1982. The trial court ruled: 

3. Although the Court finds and determines that the 
Complaint violated Rule 8(a)(2) of the Rules of Civil Procedure 
clearly and unequivocally . . . the Court denies the motion 
. . . to dismiss . . . upon said ground. 

Rule 8(a)(2) states as a general rule of pleading that: 

[I]n all professional malpractice actions . . . wherein the mat- 
ter  in controversy exceeds . . . ten thousand dollars ($10,000), 
the pleading shall not state the demand for monetary relief, 
but shall state that the relief demanded is for damages in- 
curred or to be incurred in excess of ten thousand dollars 
($10,000): . . . Provided, any statement of "the amount of 
monetary relief sought" which is served on an opposing party 
may be amended in the manner and a t  the time provided by 
G.S. 1A-1, Rule 15. (Emphasis added.) 
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In violation of this rule, the complaint contains a demand in 
the prayer for relief for "$5 million as money damages" against 
defendants Maready and the law firm, "arising from the legal 
malpractice claims . . . in the First, Second, Third, Fourth, and 
Seventh Counts of this Complaint." (Emphasis added.) Also, plain- 
tiff seeks recovery for punitive damages of $5 million against "all 
defendants." 

Also, in the body of the complaint plaintiff labels paragraphs 
77 and 78 as "Damages." In paragraph 77 plaintiff sues for $5 
million general damages against all defendants. In paragraph 78 
she seeks $5 million in punitive damages against all defendants. 

The plaintiff purported to  amend her complaint as a matter 
of right on 4 March 1982 by deleting only the offending parts of 
the prayer for relief and substituting "a sum in excess of 
$10,000.00" in both the general damages and punitive damages 
paragraphs. Paragraph 1 of the prayer for relief, as amended, 
says "damages arising from legal malpractice claims." However, 
plaintiff's amended complaint did not change paragraphs 77 and 
78 of the original complaint. Thus, the action remains on its face, 
as against all defendants, a claim and demand for monetary relief 
in excess of the value of $10,000 [to wit, still $5 million in 
paragraphs 77 and 781. From the wording of paragraphs 77 and 78 
of the complaint, from a contextual reading of the complaint as a 
whole, and from both the original and amended prayer for relief, 
the complaint remains a pleading based upon professional mal- 
practice, demanding monetary relief of five million dollars against 
each defendant. 

We find that Jones v. Boyce, 60 N.C. App. 585, 299 S.E. 2d 
298 (19831, the only case to date which has interpreted Rule 8(a)(2), 
is dispositive on this issue. In Jones, an attorney malpractice ac- 
tion, the plaintiff's complaint prayed for one million dollars as 
compensatory damages and two million dollars as punitive dam- 
ages. After defendant had served a responsive pleading, plaintiff 
sought by motion to amend the ad damnum allegations and was 
denied. Our court held that the trial court did not abuse its 
discretion in denying the motion to  amend and in dismissing the 
action in its entirety, and it related Rule 8(a)(2) to Rule 41(b) of 
the Rules of Civil Procedure. 



i 16 COURT OF APPEALS [64 

Harris v. Maready 

Judge Whichard, writing for our Court in Jones, pointed out 
that 

The General Assembly enacted G.S. 1A-1, Rule 8(a)(2), in 
response to a perceived crisis in the area of professional 
liability insurance. A study commission thereon recom- 
mended "elimination of the ad damnum clause in professional 
malpractice cases [to] avoid adverse press attention prior to 
trial, and thus save reputations from the harm which can re- 
sult from persons reading about huge malpractice suits and 
drawing their own conclusions based on the money de- 
manded. 

Jones, supra, a t  587, 299 S.E. 2d a t  300. 

We hold that the trial judge abused his discretion by failing 
to  allow the defendant's motion to dismiss for a violation of Rule 
8(a)(2). On the facts before us, the action should have been 
dismissed in its entirety against the defendants W. F. Maready 
and Petree, Stockton, Robinson, Vaughn, Glaze & Maready, a 
partnership. 

The results are that the entire action is dismissed as to the 
individual defendant W. F. Maready and as to the law firm of 
Petree, Stockton, Robinson, Vaughn, Glaze & Maready, a partner- 
ship. 

The order below is affirmed as to the plaintiffs appeal and is 
reversed as to the defendants' cross-assignment of error. 

Judges ARNOLD and WEBB concur in part and dissent in part. 

Judge WEBB concurring in part and dissenting in part. 

I dissent from the majority's holding that it was error not to 
dismiss the action for violating G.S. 1A-1, Rule 8(a)(2). I believe 
the Superior Court was within its discretion in not ordering a 
dismissal. Jones v. Boyce, 60 N.C. App. 585, 299 S.E. 2d 298 (1983) 
held it was not error to dismiss an action for the violation of this 
rule. I do not believe that case holds it is error not to dismiss for 
a violation of the rule. I vote with the majority on the other 
aspects of the case. 
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Judge ARNOLD, concurring in part and dissenting in part. 

I concur in holding that plaintiffs action should have been 
dismissed for violation of Rule 8(a)(2). However, I respectfully dis- 
sent from that part of the opinion holding that plaintiff sued and 
served the wrong party. 

I t  is t rue that the defendant law firm has always been a part- 
nership and never a corporation. I t  is also true that plaintiff 
meant to sue the law firm, Petree, Stockton, Robinson, Vaughn, 
Glaze and Maready. A summons was even served on "William H. 
Petree (General Partner)" as is pointed out by the majority. 

Under the facts of this case there could be no possible 
misunderstanding as to the exactitude of the party defendant 
being sued. In my view the identity of the defendant was suffi- 
ciently stated to bring the law firm within the trial court's 
jurisdiction. The common sense reasoning by which our Supreme 
Court reached its result in Wiles seems to apply to the facts of 
this case. I would reverse as to plaintiffs appeal. 

ALEX M. TRASK, ALLEN N. TRASK, GEORGE ANNE McCARTY, RUTH 
TRASK GORE, JOHN POLLARD, J IM FARLOW, WILLIAM KNOX 
TRASK, PINE VALLEY WATER COMPANY, L. T. DAVIS, SUNSHYNE 
DAVIS, JAMES TYNER, JACQULINE TYNER, CHARLES L. TYNER, 
J A N E  TYNER, BRYANT SEVERT, BERLINE SEVERT,  CHARLES 
REAVES, GEORGIE REAVES, FLOYD SMITH, HAZEL SMITH, LUCILLE 
ELLIOTT, WILLIAM A. ROURK, ETHEL ROURK, HORACE PREVATT, 
MARY PREVATT, CHARLES SCHELLER, GRACE SCHELLER, BRUCE 
CRABBS, LINDA CRABBS, RUPERT STRICKLAND, NANCY STRICK- 
LAND, MILDRED BARFOOT, LEON BARFOOT, STEVE BARFOOT, 
TERESA BARFOOT, WILBER B. BARFOOT, MINNIE BARFOOT, EARL N. 
OXENDINE, DELTON OXENDINE, LENA OXENDINE, JAMES A. OXEN- 
DINE, DOROTHY OXENDINE, DORENDA LONG, SAMUEL LONG, VER- 
TISE DUNCAN, GRACE DUNCAN, KENNETH MILLIGAN, J E A N  
MILLIGAN, SALLY FOUNTAIN, TRAVIS FOUNTAIN, LUTHER K. 
MINCEY, EDNA MINCEY, BLANNIE NEAL, JOHN NEAL, BILL ROB- 
ERTS, JOSEPH CHARLES WILLIAMSON, LEE ROY COOMBS, MARY 
L E E  COOMBS, LOUIS COOMBS, MAGGIE D. COOMBS, ARTHUR 
RAMSEY, ALICE RAMSEY, ROBERT J .  WILLIAMS, EULENE WIL- 
LIAMS, CARL D. PARKER, ALLIE MAY PARKER, JOE M. SMITH, 
JESSIE NEAL, ISABELL NEAL, KELLEY LYYOD, JAMES G. SPELL, 
GLADYS SPELL, JOHN HENRY CLEMMONS, THELMA CLEMMONS, 
RHODNEY MINTZ, HELEN MINTZ, FLOSSIE BRYAN, MAGGIE BRYAN, 
MRS. BRYAN NEWKIRK, LEON FUTRELLE, BERRY WILLIAMS, ELIZ- 
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ABETH WILLIAMS, MRS. MAYZELLE JONES, DR. NELSON C. KLAUS, 
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PRESSLEY, MR. NORMAN EFTING, MRS. NORMAN EFTING, MR. JACK 
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LINWOOD W. ROGERS, JR., JESSIE D. ROGERS, ROBERT L. SIESEN, E. 
JEAN SIESEN, THOMAS J. MUNO, SALLY J.  MUNO, RALPH T. 
WALLACE, JIMMY H. WALLACE, CHARLES L. HAAS, MARTHA P. 
HAAS, CLARENCE A. ALFORD, JEAN G. ALFORD, ROBERT L. 
HOUSTON, BILLIE S. HOUSTON, JEROME E. PINCKNEY, 11, SANDRA F. 
PICKNEY, JESSE C. PAGE, DORIS W. PAGE, JAMES R. EDWARDS, 
RUTH B. EDWARDS, WALTER CHIMIAK, WANDA K. CHIMIAK, WAR- 
REN W. RICH, LORRAINE Q. RICH, CURTIS L. SCHACHER, EILEEN B. 
SCHACHER, CHARLES T. MARSHALL, SYLVIA H. MARSHALL, ERIC 
M. FARR, ANNE L. FARR, JAMES H. COLEY, JR., BONITA H. COLEY, 
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RETT, GAIL B. BARRETT, ARTHUR D. YAUSSY, HELEN L. YAUSSY, 
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DY, JEANNE S. GOWDY, DONALD R. WEDGEWORTH, PHYLLIS C. 
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KODER, GRACE T. KODER, WESLEY C. JONES, BETTY RUTH JONES, 
NORMAN E. GRAY, EUNICE E. GRAY, ROGER A. HEATH, FAYE F. 
HEATH, CHARLES 0. JEREMIAS, VIRGINIA C. JEREMIAS, JAY T. 
GILLOGLY, SHARON L. GILLOGLY, WALTER A. GAWLOSKI, PAULINE 
M. GAWLOSKI, JAMES J. HAVIARAS, JOANNE V. HAVIARAS, ELWYN 
E. PALMER, MARTHA S. PALMER, CLYDE M. SIKES, MARJORIE F. 
SIKES, HANSEL W. COUVILLION, R. M. WILLIAMS, MOBIL OIL COM- 
PANY, THOMAS E. BROWN, ANN W. BROWN, TIMOTHY J .  GALLIVAN, 
CAROL J. GALLIVAN, FREDRICK M. HORNACK, M. KATHERINE HOR- 
NACK, SINGER OIL COMPANY, CECIL E. TURNER, JEAN S. TURNER, 
JESSE W. FIELDER, PAULINE F. FIELDER, RAYA A. OSCARSON, 
WALTER F. WEIS, JR., LOUISE S. WEIS, DAVIS E. WARNER, JR., 
CATHERINE S. WARNER, OTIS H. JOHNSON, JR., KATHRYN B. 
JOHNSON, WILLIAM D. LATHAM, BEATRICE R. LATHAM, EMERY I. 
HORVATH, HELEN HORVATH, SUN OIL COMPANY, LARRY W. 
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JOHN R. PERDUE, CATHERINE C. PERDUE, EDWARD A. WILSON, 
MABRY C. WILSON, BENJAMIN P. KENNEDY, ENID H. KENNEDY, 
ULDIS BIRZENIEKS, JANE H. BIRZENIEKS, MARVIN L. KEARNEY, 
ANNA M. KEARNEY, ROBERT K. JARRET, JOANNE W. JARRET, 
WILLIAM H. MELTON, BETTY M. MELTON, CLAUDE B. JONES, 
MARGARRET F. JONES v. CITY OF WILMINGTON, NORTH CAROLINA; 
BENJAMIN B. HALTERMAN; MARGARET FONVIELLE; JOSEPH DUNN; 
LUTHER JORDAN; WILLIAM SCHWARTZ; TONY PATE; AND RALPH 
W. ROPER 

No. 825SC534 

(Filed 20 September 1983) 

1. Municipal Corporations Q 2.6- annexation-failure to show proposed sewer in- 
terceptor on map 

G.S. 160A-47 does not require an annexation report to include a map 
showing proposed sewer interceptors for sewer extensions into the area to be 
annexed. Moreover, the failure to include a proposed sewer interceptor on a 
map of the proposed water and sewer extensions into the area to be annexed 
was not of such character as to invalidate the annexation ordinance where the 
annexation report (1) described in detail the proposed interceptor and its role 
in the proposed water and sewer extension, (2) included the interceptor among 
those facilities legally required to be under construction within twelve months 
of annexation, and (3) made available the detailed engineering maps and plans 
for the construction of the interceptor. 
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2. Municipal Corporations 6 2.6- annexation-provision of sewer facil- 
ities-necessity for cooperation with other governmental units 

A city's plan for providing sewer facilities to an area to be annexed was 
not dependent on a doubtful contingency and did not delegate the performance 
of this duty to  others because the plan depended on a county's construction of 
a sewer interceptor project and a town's construction of a sewer connector 
pursuant to a federally financed regional plan and agreements by the various 
governmental units involved in the regional plan. 

3. Municipal Corporations 6 2.2- annexation-use of natural topographic features 
in setting boundaries-failure to include golf course 

The fact that the boundaries of an area to be annexed did not encompass 
an adjacent golf course did not constitute a failure to use natural topographic 
features "wherever practical" in violation of G.S. 160A-48(e) where the inclu- 
sion of the golf course in the area would have had the effect of lowering the 
population density below the level required by G.S. 160A-48(c)(l). 

APPEAL by petitioners from Collier, Judge. Judgment en- 
tered 13 November 1981 in Superior Court, NEW HANOVER Coun- 
ty. Heard in the Court of Appeals 11 May 1983. 

This is a civil action wherein petitioners, pursuant to G.S. 
160A-49(h), seek review of an annexation ordinance enacted and 
adopted by respondent city on 24 March 1981. Petitioners are 
residents of the area to be annexed. 

On 13 January 1981, the Wilmington City Council adopted a 
resolution expressing its intent to annex a certain area outside its 
limits. On or about this date, respondent city published its annex- 
ation report, Annexation 1981. After appropriate notification, a 
public hearing was held pursuant to G.S. 1608-49 on 24 February 
1981. The City Council thereafter adopted the ordinance. 

Petitioners initiated this action by filing a petition in 
Superior Court, pursuant to G.S. 160A-50 seeking, inter alia, to 
have the ordinance declared invalid. Petitioners also asked for a 
stay of the operation of the ordinance while judicial review was 
pending. An order granting the stay was entered by Strickland, 
Judge, on 19 May 1981. On 19 June 1981, an order was entered by 
Strickland, Judge, disallowing petitioners' challenge to the con- 
stitutionality of the statutory annexation procedure. 

Review of the ordinance in Superior Court occupied several 
days. On 13 November 1981, the court announced judgment in 
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favor of respondents. That judgment, signed on 27 November 
1981, contained the following findings of fact: 

1. The record of the annexation proceedings submitted in 
compliance with G.S. 160A-50, including the annexation 
report adopted by the Wilmington City Council on January 
27, 1981, demonstrates prima facie compliance with all of the 
statutory requirements for annexation by cities over 5,000 
set forth in Chapter 160A, Article 4A, Part  3 of the North 
Carolina General Statutes. 

2. No evidence has been presented that the area annexed by 
the City of Wilmington in the annexation ordinance adopted 
March 24, 1981 failed to  comply with the requirements of 
G.S. 160A-48, "Character of the Area to be Annexed," and 
the Court therefore finds that the annexed area does meet all 
the requirements of G.S. 1608-48. 

3. No evidence was presented of any failure by the City of 
Wilmington to comply with any of the procedures for annexa- 
tion required by Chapter 160A, Article 4A, Part  3 of the 
General Statutes, except for failure to comply with G.S. 
160A-47 (annexation report and plans) as more particularly 
set forth in subparagraph (4) below, and the Court therefore 
finds as a fact that all such other procedural requirements 
were complied with. 

4. There was evidence presented, and the parties stipulated, 
that the Report, as compiled, failed to include a map in- 
dicating the precise location of the proposed Northeast 
Sewer Interceptor, and integral part of the proposed sewer 
extensions. However, the petitioners failed to meet their 
burden of showing that the City had failed to substantially 
comply with the requirements of G.S. 160A-47. Petitioners 
further failed to show that they would be materially or sub- 
stantially injured by any failure on the part of the City to 
comply. 

5. Save and except for the exclusion of a map depicting the 
location of the Northeast Sewer Interceptor, the City has ful- 
ly complied with the statutory requirements of Chapter 
160A, Article 4A, Part  3 of the North Carolina General 
Statutes. 
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6. Petitioners have also failed to meet their burden of show- 
ing by the greater weight of the evidence that the City 
would or could not provide to them the major services as re- 
quired by G.S. 160A-47 on substantially the same basis and in 
the same manner as such services are provided within the 
City prior to annexation. 

7. Petitioners have failed to show by the greater weight of 
the evidence that the City would or could not provide to 
them water and sewer service required by G.S. 160A-47 ac- 
cording to the policies in effect within the City at  the time of 
annexation. 

8. There is no evidence that  Petitioners lack an adequate 
remedy a t  law in the event the City fails to comply with its 
plans, since the petitioners are entitled to seek a writ of man- 
damus pursuant to G.S. 160A-49. 

Based on these findings, the court concluded that the City 
had complied with the annexation procedure set out in the 
statutes; that  petitioners had failed to  show any injury resulting 
from a failure to  comply with the statutory procedure; that the 
area to be annexed met the statutory requirements regarding the 
characteristics of such areas. The court then declared that the or- 
dinance was valid in its entirety and in full effect. From this judg- 
ment, petitioners appealed. 

Burne y, Burney, Barefoot and Bain, by Aule y M. Crouch, 111, 
and John J. Burney, Jr., for petitioner appellants. 

R. Michael Jones and Laura E. Crumpler, for respondent ap- 
pellees. 

JOHNSON, Judge. 

Petitioners assign as error the trial court's findings of fact 
and conclusions of law that the record of the annexation pro- 
ceedings, specifically including the annexation report, demon- 
strates compliance with the applicable statutes governing annexa- 
tion by municipalities with more than 5,000 persons. Our Supreme 
Court has held that the record of annexation proceedings must 
demonstrate prima facie "complete and substantial" compliance 
with the statutes as a condition precedent to  the right to annex. 



N.C.App.1 COURT OF APPEALS 23 

Trask v. City of Wilmington 

In re Annexation Ordinance fGoldsborol, 296 N.C. 1, 249 S.E. 2d 
698 (1978). 

[I] Petitioners' assignments of error deal with both G.S. 160A-47 
(regarding the annexation plan) and G.S. 160A-48 (regarding the 
character of the area to be annexed). With regard to the annexa- 
tion plan, petitioners first point out that the map of the proposed 
water and sewer extensions into the area to be annexed does not 
show the proposed Northeast Interceptor sewer line. Petitioners 
contend that a map showing proposed sewer interceptors is re- 
quired in the annexation report, as a statutory prerequisite to an- 
nexation, and that the omission thereof is fatal to the ordinance. 
By failing to include such a map, petitioners contend, the respond- 
ents have not demonstrated the required level of compliance with 
the statute. 

In pertinent part, the statute relied upon reads as follows: 

A municipality exercising authority under this Part shall 
make plans for the extension of services to the area proposed 
to be annexed and shall, . . . prepare a report setting forth 
such plans to provide services to such area. The report shall 
include: 

(1) A map or maps of the municipality and adjacent territory 
to show the following information: 

b. The present major trunk water mains and sewer intercep- 
tors and outfalls, and the proposed extensions of such mains 
and outfalls as required in subdivision (3) of this section. 

(3) A statement setting forth the plans of the municipality 
for extending to the area to be annexed each major municipal 
service performed within the municipality a t  the time of an- 
nexation. Specifically, such plans shall: 

b. Provide for extension of major trunk water mains and 
sewer outfall lines into the area to be annexed so that when 
such lines are constructed, property owners in the area to be 
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annexed will be able to secure public water and sewer serv- 
ice, according to the policies in effect in such municipality for 
extending water and sewer lines to individual lots or sub- 
divisions. 

G.S. 160A-47. 

Respondent concedes in its brief, as it did in the annexation 
report and a t  trial, that the map in question does not show the 
proposed Northeast Interceptor. Respondent contends, however, 
that the statute makes no such requirement. 

We agree with respondent. G.S. 160A-47 specifically requires 
that certain items be shown on maps in the report. Among these 
items are presently existing sewer interceptors. Also required to 
be shown are presently existing and proposed water mains and 
sewer outfalls. Not included among those things required to be 
shown are proposed sewer interceptors. Therefore, the omission 
of the proposed Northeast Interceptor was neither a fatal failure 
of complete and substantial compliance with the statute nor a 
"slight irregularity" as respondent, and apparently the court, 
would characterize it. Rather, it is simply a literal adherence to 
the requirements of the statute. 

Petitioners nevertheless contend that the omission of the 
proposed interceptor is an error of such a character as to in- 
validate the annexation proceeding and the ordinance. Petitioners 
note the "central importance" of adequate water and sewer 
facilities to sound urban development. This importance, they con- 
tend, makes the complete and accurate inclusion on maps of all 
proposed facilities crucial to the general public's understanding of 
what is involved in a particular annexation. I t  is the policy of the 
state, in providing for municipal annexation, to promote "sound 
urban development" and in so doing to provide for the delivery of 
quality urban services to the developed area. G.S. 160A-45. We 
recognize the importance of adequate water and sewer facilities 
to the legislative end of sound urban development. The legisla- 
ture has recognized the same and specifically required that cer- 
tain present and proposed water and sewer facilities be shown in 
the report. That the legislature did not include proposed sewer in- 
terceptors among those certain facilities is a matter of legislative 
concern. We cannot infer from our reading of G.S. 160A-47 that 
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proposed sewer interceptors must be included on the  maps that  
accompany annexation reports. 

Moreover, the report: (1) does mention and describe in detail 
the proposed Northeast Interceptor and its role in the proposed 
water and sewer extension; (2) includes the interceptor among 
those facilities legally required to be under construction within 
twelve months of annexation; and (3) makes available the detailed 
engineering maps and plans for the construction of the  intercep- 
tor. The failure t o  include the interceptor on the small and con- 
siderably less detailed exhibit maps in the annexation report does 
not amount to an omission of such a character that  petitioners can 
claim they were thereby denied access to information vital t o  
their cause. Our Supreme Court has considered the sufficiency of 
annexation proceedings on several occasions and has held: 

The central purpose behind our annexation procedure is t o  
assure that,  in return for the added financial burden of mu- 
nicipal taxation, the residents [of the area to  be annexed] 
receive the benefits of all the major services available to 
municipal residents. [Citations.] The minimum requirements 
of the s tatute a re  that  the city provide information which is 
necessary to  allow the public and the courts t o  determine 
whether the municipality has committed itself t o  provide a 
non-discriminatory level of service and to allow a reviewing 
court to determine after the fact whether the municipality 
has timely provided such services. 

In re Annexation Ordinance Kharlottel, 304 N.C. 549, 554, 284 
S.E. 2d 470, 474 (1981); see also Moody v. Town of Carrboro, 301 
N.C. 318, 271 S.E. 2d 265 (19801, reh. denied, 301 N.C. 728,274 S.E. 
2d 230 (1981). Petitioners' contention in this regard is without 
merit. 

(2) Still challenging the city's level of compliance with G.S. 
160A-47, petitioners next point out that the entire plan for pro- 
viding sewer facilities to the area to be annexed depends on the 
construction by New Hanover County of the Northeast Intercep- 
tor. The interceptor, in turn, will only work if connected to the 
proposed Wrightsville Beach connector to be constructed by the 
town of Wrightsville Beach. 

G.S. 160A-47, quoted above in pertinent part, specifically re- 
quires that  the annexation report set  forth plans by the city for 
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providing water and sewer facilities to the area to be annexed. 
With respect to the annexing municipality's duty to provide ur- 
ban services, our Supreme Court has said, "The performance of 
this duty may not be made to depend upon a doubtful contingency 
and may not be delegated to others so as to relieve the city of the 
duty." In re Annexation Ordinance (Jacksonville), 255 N.C. 633, 
646, 122 S.E. 2d 690, 700 (1961). 

Petitioners argue that the plan for extending the required 
sewer services into the area to be annexed is dependent on a 
doubtful contingency and embodies a delegation of the city's duty 
to  provide those services. Therefore, petitioners contend that the 
city has not met its burden of complete and substantial com- 
pliance with the requirements of G.S. 1608-47 and the annexation 
ordinance is, therefore, invalid. 

Petitioners apparently contend that complete and substantial 
compliance with the statute requires that the annexation plans 
provide for the extension of municipal services without reference 
to regional plans, federally financed and supervised projects, or 
dependence on the cooperation of other local units of government. 
We find nothing in the applicable statutes or case law to support 
this contention. 

We first refer back to our discussion of the purpose of the 
annexation report and point out, as has our Supreme Court, that 
the statute requires only that the city provide the information 
necessary to determine whether a commitment has been made to 
provide the required level of service to the annexed area. In re 
Annexation Ordinance (Charlotte), 304 N.C. 549, 284 S.E. 2d 470 
(1981). 

Respondents point out that the Northeast Interceptor proj- 
ect, including the Wrightsville Beach connector, is part of a 
regional 201 Facilities plan for the greater Wilmington area, see 
33 U.S.C. $5 1251 et seq. (Federal Water Pollution Control Act), 
including Wrightsville Beach and New Hanover County. This plan 
was previously agreed to and approved by the governmental 
units involved. Implementation of the plan, including the construc- 
tion and financing of the interceptor project, is provided for in a 
series of interlocal agreements, submitted into evidence by 
respondents. These agreements are authorized under our 
statutes, G.S. 160A-461, and are legally binding on the parties 
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thereto. Such an agreement is neither a doubtful contingency nor 
a delegation of the city's duty to provide the necessary services. 
Furthermore, petitioners' contention runs counter to the em- 
phasis on regionalism and intergovernmental cooperation that 
characterizes recent legislation in this area. See, e.g., G.S. 
160A-460 e t  seq. (Interlocal Cooperation); G.S. 113A-100 et  seq. 
(Coastal Area Management). Petitioners' contention is without 
merit. 

[3] Petitioners' remaining challenge to the ordinance concerns 
the fixing of the boundaries of the area to be annexed. Petitioners 
argue that the method used by the city to establish the bounda- 
ries was not in complete and substantial compliance with the ap- 
plicable statute, G.S. 160A-48. G.S. 160A-48k) provides that the 
area to be annexed must be "developed for urban purposes." One 
criterion for determining whether an area is so developed is that 
it have "a total resident population equal to a t  least two persons 
for each acre of land included within its boundaries." G.S. 
160A-48(c)(l). The statute further prescribes certain guides for 
determining the boundaries of the area: 

In fixing new municipal boundaries, a municipal governing 
board shall, wherever practical, use natural topographic 
features such as ridge lines and streams and creeks as bound- 
aries, and if a street is used as a boundary, include within the 
municipality land on both sides of the street and such outside 
boundary may not extend more than 200 feet beyond the 
right-of-way of the street. 

G.S. 160A-48(e). 

In the present case, the boundaries of the area to be annexed 
do not encompass an adjacent golf course. The inclusion of the 
golf course, by definition an expanse of unpopulated land, in the 
area would have the effect of lowering the population density of 
the area below the statutorily required level. Petitioners contend 
that this failure to include the golf course was "gerrymandering" 
of the boundary lines in direct disregard of the topographic 
features of the area and, therefore, a failure to comply with the 
statute. Petitioners cite the dissent of Justices Carlton and Exum 
in Greene v. Town of Valdese, 306 N.C. 79, 291 S.E. 2d 630 (1982) 
(interpreting G.S. 160A-36(d), virtually identical to G.S. 160A-48(e), 
involving annexation by towns of less than 5,000 population), for 
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the proposition that the use of natural topographic features in 
establishing boundaries is "a limitation on annexation and not 
merely a suggestion." Id. a t  89, 291 S.E. 2d a t  637 (Carlton, J., 
dissenting). 

G.S. 160A-48(e) is self-limiting in that it requires that natural 
topographic features be used "wherever practical." We agree 
with the majority view in Greene v. Town of Valdese: 

Where, however, to follow natural topographic features 
would convert an area which would otherwise meet the statu- 
tory tests . . . into an area that no longer satisfies those re- 
quirements, the drawing of boundaries along topographic 
features is no longer "practical," . . . within the meaning of 
the language of the statute. 

Id. a t  85, 291 S.E. 2d at  634. Petitioners' reliance on the language 
of G.S. 160A-48(e) and the dissent in Greene v. Town of Valdese is 
misplaced and their argument is without merit. 

In determining the validity of an annexation ordinance, the 
court's review is limited to the following inquiries: (1) Did the 
municipality comply with the statutory procedures? (2) If not, will 
the petitioners suffer material injury thereby? (3) Does the area 
to be annexed meet the requirements of G.S. 160A-48? In re An- 
nexation Ordinance (New B e d ,  278 N.C. 641, 180 S.E. 2d 851 
(1971). Our review is limited to determining whether the court 
below properly answered those inquiries. We have determined 
that the court below incorrectly found that the city did not com- 
ply with G.S. 160A-47. I ts  consideration of the second inquiry was 
unnecessary but harmless. The third inquiry was properly 
answered below. In any event, the trial court's conclusions of law 
regarding the city's compliance with the statutes are correct. 

Petitioners' remaining arguments do not address specifically 
the challenged annexation ordinance or the city's compliance with 
the statutes. Rather, they present questions of a more general 
nature that  have already been settled in this jurisdiction. Peti- 
tioners have not convinced us that these questions warrant recon- 
sideration in this case and to do so would serve no useful purpose. 

The judgment appealed from is 
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Affirmed. 

Judges HILL and PHILLIPS concur. 

GASTON BOARD OF REALTORS, INC., A NORTH CAROLINA CORPORATION V. 

CHARLES A. HARRISON 

No. 8227SC642 

(Filed 20 September 1983) 

1. Declaratory Judgment Act S 3- action involving actual controversy -denial of 
motion to dismiss proper 

The trial court properly failed to dismiss plaintiffs declaratory judgment 
action on the basis of a lack of a case or controversy between the parties since 
the evidence tends to show that plaintiff intended to expel defendant from its 
membership as soon as the legality of the expulsion hearings were established, 
and since defendant stated in a letter to plaintiff that expulsion would deprive 
him of his rights under the law, and that he would take action to protect 
himself. 

2. Brokers and Factors 1 8- expulsion from private real estate board 
There was no merit to defendant's contention that a private real estate 

board's case had been pre-empted by State action in creating the North 
Carolina Real Estate Licensing Board since there is no language in the real 
estate licensing statutes that can be construed as pre-empting reasonable self- 
regulation by private real estate boards. G.S. 93A-1 et  seq. 

3. Brokers and Factors 6 8; Constitutional Law S 23- expulsion from board of 
realtors-no entitlement of substantive due process review 

In a declaratory judgment action brought by plaintiff board of realtors in 
which plaintiff sought a judgment that the hearings in which it expelled de- 
fendant had not violated defendant's rights, the trial court did not err in fail- 
ing to review the substantive aspects of plaintiffs decision to expel defendant. 
Defendant had no substantive due process right to membership in the 
plaintiffs organization since the relationship between a private voluntary 
association and its members is contractual in nature and defendant's substan- 
tive rights are derived solely from his contract with plaintiff. Art. I, $ 19 of 
the North Carolina Constitution and XIV Amendment to the U. S. Constitu- 
tion. 

4. Brokers and Factors S 8; Constitutional Law Q 24.1- expulsion from local real 
estate board-necessity for procedural due process 

Given the fact that expulsion from a local real estate board may harm a 
defendant professionally and economically. such an expulsion must be done 
with some procedural due process. The procedures followed by plaintiff real 
estate board were adequate to protect defendant's constitutional rights where 
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defendant received timely notice of the  complaint, was given an opportunity to 
present evidence and cross-examine opposing witnesses, and was represented 
by counsel. 

Judge JOHNSON dissenting. 

APPEAL by defendant from Owens, Judge. Judgment entered 
28 January 1982 in Superior Court, GASTON County. Heard in the 
Court of Appeals 22 April 1983. 

Plaintiff brought this action seeking a declaratory judgment 
that it had conducted disciplinary proceedings against defendant 
in a lawful manner. Plaintiff, a voluntary trade association, had 
conducted hearings to determine if defendant, a realtor, violated 
its Code of Ethics in refusing to return a $2,090.00 deposit to Mr. 
and Mrs. Hamrick, prospective home buyers. The hearings were 
conducted in accordance with plaintiffs written procedures. De- 
fendant received notice of the complaint, presented evidence, 
cross-examined witnesses, and was represented by counsel. Plain- 
tiff decided to expel defendant from its membership until he 
repaid the disputed deposit to his former clients. 

Plaintiff suspended its decision to  expel defendant until it ob- 
tained a declaratory judgment that the hearings had not violated 
defendant's rights. The declaratory judgment was sought because 
defendant had stated, "I plan to take such actions as are 
necessary to protect myself. . . from harm by the actions of in- 
dividuals involved in this matter." Both the plaintiff and the trial 
court construed this as a threat to take action and grounds for a 
declaratory judgment. 

After making findings of fact and conclusions of law, the trial 
court declared that plaintiff had rendered due and proper process 
to the defendant, and could proceed with its disciplinary action. 

Mullen, Holland & Cooper, by Graham C. Mullen and William 
E. Moore, Jr., for plaintqf appellee. 

Lloyd T. Kelso for defendant appellant. 

Attorney General Edmisten, by Assistant Attorney General 
Harry H. Harkins, Jr. and Thomas R. Miller, for North Carolina 
Real Estate Licensing Board, amicus curiae. 

Smith, Moore, Smith, Schell & Hunter, by Richmond G. Bern- 
hardt, Jr. and Peter J. Covington, for North Carolina Association 
of Realtors, Inc., amicus curiae. 



N.C.App.1 COURT OF APPEALS 31 

Gaston Bd. of Realtors v. Harrison 

PHILLIPS, Judge. 

[I] Defendant first contends the trial court should have dis- 
missed the declaratory judgment action due to lack of a case or 
controversy between the parties. Whether an actual controversy 
exists must be determined on the facts of each case, but reported 
decisions do provide some guidelines. Declaratory judgment 
actions must focus on real and present problems; they must ad- 
judicate the rights, status, or other legal relations of antagonistic 
litigants. Adams v. N.C. Dept. of N.E.R. and Everett v. N.C. 
Dept. of N.E.R., 295 N.C. 683, 249 S.E. 2d 402 (1978). Additionally, 
"it is necessary that the Courts be convinced that the litigation 
appears to be unavoidable." (Citation omitted.) North Carolina 
Consumers Power, Inc. v, Duke Power Co., 285 N.C. 434, 450, 206 
S.E. 2d 178, 189 (1974). 

The controversy in the present case is whether expulsion 
proceedings have been conducted against defendant without 
violating his legal rights. The controversy is real and present 
because (1) plaintiff intends to expel defendant as soon as the 
legality of the hearings is established; and (2) defendant stated in 
a letter to plaintiff that expulsion would deprive him of his rights 
under the law, and that he would take action to protect himself. 
The present declaratory judgment action clearly adjudicates the 
rights of antagonistic litigants. Defendant's threat to take action 
is substantial evidence that  litigation appeared unavoidable. Con- 
sequently, we hold the declaratory judgment action did involve an 
actual controversy, and the trial court correctly denied defend- 
ant's motion to dismiss. 

121 The defendant's contention that the plaintiffs case had been 
pre-empted by State action in creating the North Carolina Real 
Estate Licensing Board, which has taken no action against him, is 
likewise without merit. The lack of action by the North Carolina 
Real Estate Licensing Board relates to defendant's qualifications 
for a state license and is distinct from the right of a voluntary 
association to regulate conduct of its members. There is no 
language in the real estate licensing statutes that can be con- 
strued as pre-empting reasonable self-regulation by private real 
estate boards. G.S. 93A-1 et seq. 

Defendant next contends the trial court erred in denying 
defendant's Rule 12(b)(6) motion to dismiss without making find- 
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ings of fact. The order denying defendant's motion to dismiss 
shows that the trial court considered matters outside the plead- 
ings. Consequently, "the motion shall be treated as  one for sum- 
mary judgment and disposed of as provided in Rule 56. . . ." Rule 
12(b), N.C. Rules Civil Proc. Rule 56(d) states that if summary 
judgment is not rendered on the whole case, then the trial court 
shall, "if practicable," ascertain what material facts exist without 
substantial controversy, and shall make an order specifying those 
facts. Defendant has not shown that it was practicable for the 
trial court to find what facts were uncontroverted. Since defend- 
ant did not even file an answer until a week before the trial court 
ruled on the motion to dismiss, the trial court's refusal to make 
premature findings of fact is understandable and consistent with 
the requirements of Rule 56. 

[3] Defendant also contends the trial court erred in not review- 
ing the substantive aspects of plaintiff's decision to expel him. 
Defendant claims he is entitled to substantive due process review 
because expulsion from the plaintiff organization would harm his 
right to pursue his occupation. 

The Fourteenth Amendment of the United States Constitu- 
tion expressly requires due process of law when a state deprives 
a person of property. However, private action does not require 
due process even though it may involve a business subject to ex- 
tensive state regulation. Jackson v. Metropolitan Edison Co., 419 
U.S. 345, 42 L.Ed. 2d 477, 95 S.Ct. 449 (1974). In distinguishing 
between state and private action, "the inquiry must be whether 
there is a sufficiently close nexus between the State and the 
challenged action of the regulated entity so that the action of the 
latter may be fairly treated as that of the State itself." (Citation 
omitted.) Id. a t  351. The disciplinary proceedings brought by 
plaintiff were intended to maintain high integrity and profes- 
sionalism among Gaston County realtors through enforcement of 
the plaintiffs Code of Ethics. The Code of Ethics and proceedings 
against defendant do not involve state action since they serve the 
interests of plaintiff and not, in any direct manner, the State. 
Defendant's expulsion did not occur pursuant to  state law or a t  
the request of the State. There was no joint venture between 
plaintiff and the State. Consequently, defendant has no claim to 
Fourteenth Amendment due process. 
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Though the law of the land clause in Article I, 3 19, of the 
North Carolina Constitution is synonymous with Fourteenth 
Amendment due process-Bulova Watch Go., Inc. v. Brand 
Distributors of North Wilkesboro, Inc. and Bulova Watch Co., Inc. 
v. Motor Market, Inc-, 285 N.C. 467, 206 S.E. 2d 141 
(1974)-federal court interpretations of due process, though 
highly persuasive, a re  not binding on North Carolina courts. Id. 
Thus an independent determination of defendant's constitutional 
rights under the law of the land provision must be made. 

Defendant has no substantive due process right t o  member- 
ship in the plaintiff organization, and therefore the trial court 
properly refused to  review all the substantive aspects of defend- 
ant's expulsion. The relationship between a private voluntary 
association and its members is contractual in nature. Bright Belt 
Warehouse Assn., Inc. v. Tobacco Planters Warehouse, Inc., 231 
N.C. 142, 56 S.E. 2d 391 (1949). Defendant's substantive rights a re  
derived solely from his contract with plaintiff. By virtue of his 
membership, defendant is deemed to  have consented to  all 
reasonable rules of plaintiff. Id. Plaintiffs Code of Ethics and 
disciplinary procedures a re  terms of the contract between plain- 
tiff and defendant. Accordingly, defendant's expulsion is subject 
to judicial review to determine, first, that  the contract terms 
were not contrary to  public policy, Gore v. Ball, Inc., 279 N.C. 192, 
182 S.E. 2d 389 (19711, and, second, that  the expulsion was con- 
ducted according to  plaintiffs rules which are  the terms of the 
contract with defendant. The trial court conducted this scope of 
judicial review when i t  declared that plaintiff acted within its 
rights and followed its rules in conducting disciplinary pro- 
ceedings against defendant. 

[4] The trial court also declared that plaintiff had rendered due 
process in disciplining defendant. Defendant contends he did not 
receive due process because he lacked subpoena power and he 
received inadequate notice. We agree that defendant deserved 
some degree of procedural due process. Expulsion from plaintiff 
organization may harm defendant professionally and economically. 
He will lose the right to use the established trade name of 
"realtor," a s  well a s  access t o  the plaintiffs Multiple Listing Serv- 
ice, a valuable instrumentality in the sale of real estate. Given 
these adverse effects on defendant's standing and business, his 
expulsion must be done with some procedural due process. 
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Without attempting to define how much due process is due, 
we hold the procedures followed by plaintiff were adequate to 
protect defendant's constitutional rights. Defendant received 
timely notice of the complaint, was given an opportunity to pre- 
sent evidence and cross-examine opposing witnesses, and was 
represented by counsel. The hearing panel consisted of impartial 
persons. Subpoena power, which is part of the state's police 
power not available to private associations, and formal rules of 
evidence are not constitutionally required by private disciplinary 
proceedings. Although defendant claims the notice he received 
misled him as to what was the complaint, a letter from plaintiff to 
defendant expressly referred to  the actual complaint. Defendant 
received notice that enabled him to fully respond to the com- 
plaint. The trial court properly declared that defendant had been 
accorded procedural due process. 

Decisions in other jurisdictions are  in accord with the scope 
of review set  forth in the case sub judice. Bullard v. Austin Real 
Estate Board, Inc., 376 S.W. 2d 870 (Tex. Civ. App. 19641, affirmed 
the expulsion of a real estate broker from a local real estate 
board, where the board's rules were followed and the rules 
satisfied procedural due process. The court observed that a volun- 
tary association can set its own standards as long as they are not 
contrary to  public policy, and that those standards contractually 
bind members. 

In Multiple Listing Service of Jackson, Inc. v. Century 21 
Cantrell Real Estate, Inc., 390 So. 2d 982 (Miss. 19801, suspension 
of a realtor was affirmed where disciplinary proceedings were in 
conformity with board bylaws and procedural due process was 
given. The court noted that a private association can set its own 
standards as long as they are not against public policy. 

Kendler v. Rutledge, 78 Ill. App. 3d 312, 396 N.E. 2d 1309 
(19791, involved a declaratory judgment action by a real estate 
broker to challenge sanctions imposed on him by a local real 
estate board. The court stated it would not substitute its judg- 
ment for that of the board since associations should have con- 
siderable discretion to conduct their internal affairs; however, the 
court did review the board action to determine that it followed its 
own rules and gave fair hearing rights in disciplining the broker. 
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Cunningham v. Burbank Board of Realtors, 262 Cal. App. 2d 
211, 68 Cal. Rptr. 653 (19681, held that a member of a real estate 
board was entitled to a hearing on charges leading to expulsion, 
and that the hearing must be conducted in accordance with the 
rules of the board and the law of the land. 

Since the proceedings in this case were fairly conducted in 
accordance with rules that do not violate public policy, the judg- 
ment appealed from is 

Affirmed. 

Judge HILL concurs. 

Judge JOHNSON dissents. 

Judge JOHNSON dissenting. 

I am troubled by the majority's opinion in a number of 
respects, but most of all by that portion which holds that the law 
of the land clause in Article I, 5 19 of the North Carolina Con- 
stitution guarantees a member of a private voluntary association 
"procedural due process" when that association undertakes 
disciplinary proceedings pursuant to its by-laws or rules of 
membership. In my opinion, such a novel departure in our con- 
stitutional jurisprudence is wholly unnecessary to decide the 
merits of this appeal and unwise as a matter of constitutional law 
and public policy. Furthermore, after having initially concluded 
that the defendant in this case has no substantive due process 
right to  membership in the plaintiff organization, the majority 
reasoned that, nevertheless, defendant is entitled to procedural 
due process when that organization seeks his expulsion, noting 
that  expulsion may harm the defendant professionally and 
economically. It would appear that either the law of the land 
clause of the North Carolina Constitution mandates that defend- 
ant is entitled to both procedural and substantive due process in 
a case such as this, or that he is entitled to  none a t  all. However, 
i t  is impossible to separate the two aspects of the due process 
guaranty of "fundamental fairness," and, in my opinion, the 
guarantees of the law of the land clause simply do not apply when 
a private organization seeks to expel one of its members. 



36 COURT OF APPEALS [64 

Gaston Bd. of Realtors v. Harrieon 

Art. I, 9 19 of the North Carolina Constitution states: 

No person shall be taken, imprisoned, or disseized of his 
freehold, liberties, or privileges, or outlawed, or exiled, or in 
any manner deprived of his life, liberty, or property, but by 
the law of the land. No person shall be denied the equal pro- 
tection of the laws; nor shall any person be subjected to 
discrimination by the State because of race, color, or religion, 
or national origin. 

Noticeably absent from the language of the law of the land clause 
is the phrase "by the State," which is contained in both the equal 
protection clause of Art. I, 5 19 and, by similar language, in the 
due process and equal protection clauses of the Fourteenth 
Amendment to the United States Constitution, giving rise to the 
"state action" requirement. However, my research has disclosed 
no prior North Carolina decision in which Art. I, 8 19 has been in- 
terpreted to bind private citizens in their relations with one 
another. See e.g. State v. Avent, 253 N.C. 580, 118 S.E. 2d 47 
(1960, vacated on other grounds, 373 US.  375, 10 L.Ed. 2d 420,83 
S.Ct. 1311 (1963). Moreover, in the case of private associations, 
such an interpretation would give rise to serious constitutional 
questions regarding freedom of association under the First and 
Fourteenth Amendments to the United States Constitution. 

As a preliminary matter, there is some doubt in my mind as 
to whether the defendant's threat to take action to protect 
himself creates a controversy sufficient to invoke jurisdiction of 
the court under the declaratory judgment statutes. Section 20(i) 
of the plaintiffs Code of Ethics and Arbitration Manual states 
that, "A decision of the Directors is final and each member by 
becoming and remaining a member agrees not to seek review in 
any court of law." For purposes of the declaratory judgment act, 
a "controversy" exists, and jurisdiction will lie, where the court is 
convinced that litigation appears to be unavoidable. Consumers 
Power, Inc. v. Duke Power Co., 285 N.C. 434, 206 S.E. 2d 178 
(1974). Inasmuch as defendant is actively seeking to retain his 
membership in plaintiff association, it would appear that the 
likelihood of defendant seeking judicial review of the Board's deci- 
sion, a t  the cost of his membership, is significantly diminished by 
Section 20M. 
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Furthermore, the admitted factual basis for defendant's ex- 
pulsion is the defendant's alleged failure t o  comply with his con- 
tract of 23 October 1978 with the Hamricks. Specifically, because 
of his failure t o  make "full restitution" to the Hamricks of their 
$2,090.00 down payment. Thus, resolution of the dispute between 
plaintiff and defendant turns, a s  a factual matter, almost ex- 
clusively on the question of whether or not defendant breached 
his contract with the Hamricks. If defendant did not breach the 
23 October 1978 contract, he was entitled by its terms to retain 
the Hamricks' down payment, or a t  least that portion of the 
deposit which represents the costs defendant incurred in attempt- 
ing to  procure the loan. Subsequent to the filing of the 
declaratory judgment, but prior to the hearing before Judge 
Owen, defendant filed an interpleader action against the 
Hamricks (Harrison Realty of Gastonia, Inc. v. General Homes 
Corp., and Larry E. Hamrick and Phyllis M. Hamrich-, 81CVD 
2662). Pursuant t o  that  action, defendant deposited the disputed 
$2,090.00 sum with the Clerk of Superior Court, Gaston County. 
The payment to the clerk in the interpleader action is irrevocable. 
Therefore, the issue of whether the Hamricks or the defendant 
breached the contract, and whether restitution is due, was before 
a court of competent jurisdiction. The hearing panel's recommen- 
dation, adopted by the Board, stated that defendant be "expelled 
from membership until such times a s  he makes full restitution to 
the Complainants, Larry E. Hamrick and Phyllis M. Hamrick, a t  
which time he may be automatically reinstated." In his brief, 
defendant argues that  the outcome of the subsequent interpleader 
action will render moot the question presented by plaintiffs com- 
plaint in this action, that  is, whether "plaintiffs decision to  expel 
the defendant is lawful and proper." 

Assuming for the moment that  our courts do have subject 
matter jurisdiction to review the Board's decision, in my view, a 
proper review must a t  least encompass a determination that  the 
decision was rational, that  is, reasonably related to the legitimate 
professional purposes of the Board, and not contrary to  public 
policy. Should i t  be determined in the interpleader action that  
defendant is not legally obligated to make restitution to  the 
Hamricks, I would be unable to  conclude that the Board's substan- 
tive decision to expel defendant until he made such restitution 
was a rational one, which was, therefore, "lawful and proper." 
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These considerations may not necessarily render the question of 
whether the Board properly followed its own disciplinary pro- 
cedures in this case moot, but an adjudication of defendant's 
rights under his contract with the Hamricks would certainly 
answer the factual question before the Board and the court. 
Therefore, the better procedure to  follow in a case such as this 
would be to retain jurisdiction of the declaratory judgment action 
pending the outcome of defendant's interpleader action against 
the Hamricks. 

Returning to the question of subject matter jurisdiction, it 
would appear that the larger questions presented by this appeal 
concern the legal basis for the defendant-member's right to 
judicial review of the acts of plaintiff-professional association and 
the degree to  which the courts of this state may intervene in the 
internal affairs of a private professional association. The tradi- 
tional theories for judicial review of disputes involving associa- 
tions are  extensively discussed in Developments in the Law, 
Judicial Control of Actions of Private Associations, 76 Harv. L. 
Rev. 983. 998-1006 (1963). These include: (1) the de~rivation of a 
property interest; (2) the existence of a consensual relationship 
between the member and the group, the group's rules serving as 
the terms of a contract; (3) the fiduciary duties of associations to 
both members and non-members; and (4) tort theories which focus 
on the group decision's impact on the member's reputation and its 
interference with advantageous economic relations. In Bullard v. 
Austin Real Estate Board, Inc., 376 S.W. 2d 870 (Tex. Civ. App. 
1964), cited by the majority, the court stated that one of the bases 
for judicial intervention in expulsion proceedings before a profes- 
sional association is the fact that an expulsion was in "violation of 
the principles of natural justice." 376 S.W. 2d a t  874. See also 
Tobriner & Grodin, The Individual and the Public Service Enter- 
prise in the New Industrial State, 55 Cal. L. Rev. 1247, 1251-1254 
(the proper legal basis for judicial intervention is the "status" 
relationship between the individual and a "public service" enter- 
prise). 

Although there is a divergence of opinion as to the precise 
legal basis for judicial intervention, there is a general agreement 
that membership in a professional society, trade or business 
association, including a board of real estate brokers, is a valuable 
right, and such membership cannot be terminated or interfered 
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with contrary to  the fundamental requirements of the common 
law. See e.g. Cunningham v. Burbank Board of Realtors, 68 Cal. 
Rptr. 653, 262 Cal. App. 2d 211 (1968); Swital v. Real Estate Com- 
missioner, 116 Cal. App. 2d 677, 254 P. 2d 587 (1953); McCune v. 
Wilson, 237 So. 2d 169 (Fla. 1970); Multiple Listing Service of 
Jackson, Inc. v. Century 21 Cantrell Real Estate, 390 So. 2d 982 
(Miss. 1980). See also Chaffee, The Internal Affairs of Associa- 
tions Not for Profit, 43 Harv. L. Rev. 993, 1021-1029 (1930) (there 
are four basic policies to consider when determining whether 
judicial interference in the affairs of a particular type of associa- 
tion is warranted: the Strangle-hold Policy, the Dismal Swamp 
Policy, the Hot Potato Policy, and the Living Tree Policy; the 
first favors intervention, the last three weigh against it). 

There is also general agreement that the need for group 
autonomy from unwarranted judicial intrusion and the desirabil- 
ity of group self-regulation mandates limiting the scope of judicial 
review generally to the enforcement of the association's own 
rules and to questions involving the basic fairness of the pro- 
cedure whereby the member was disciplined. See e.g. Cun- 
ningham v. Burbank Board of Realtors, supra; McCune v. Wilson, 
supra; Terrell v. Palomino Horse Breeders of America, 414 N.E. 
2d 332 (Ind. App. 1980). 

In Pinsker v. Pacific Coast Society of Orthodontists, 12 Cal. 
3d 541, 116 Cal. Rptr. 245, 526 P. 2d 253 (19741, the California 
Supreme Court reasoned that professional associations which 
wield monopoly power and affect sufficiently significant economic 
and professional concerns are clothed with a "public interest," 
even though it cannot be said that membership is a strict "eco- 
nomic necessity." The court, following a thorough review of com- 
mon law precedents in this area, concluded that the overriding 
principle is that  "once it is determined the judicial scrutiny of a 
particular decision is justified to protect against arbitrary action, 
such overview includes an evaluation of both the substantive and 
procedural aspects of the association's decision." 526 P. 2d a t  261. 
In other words, the proscription of "arbitrary" expulsions or re- 
jections prohibits such actions pursuant to unfair procedure as 
well as actions based on irrational or improper reasons. Accord 
Dietz v. American Dental Association, 479 F. Supp. 554 (E. D. 
Mich. 1979). In Dietz, the court stated the rule as follows: 
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Where a professional association has monopoly power and 
membership in the association significantly affects the 
member's practice of his profession, courts will hold the 
association has a fiduciary duty to be substantively rational 
and procedurally fair. The association must exercise its pow- 
ers according to its by-laws and constitution; it cannot decide 
to exclude or expel a member or deny rights of membership 
for arbitrary, capricious, or discriminatory reasons. (Citations 
omitted.) 

479 F. Supp. a t  557. 

The defendant in this case is alleged to have violated Article 
3 of plaintiffs Code of Ethics by his failure to return the 
Hamricks' deposit. Article 3 states, in pertinent part: 

It is the duty of the REALTOR to protect the public against 
fraud, misrepresentation, and unethical practices in real 
estate transactions. 

In my opinion, the trial court failed to conduct a proper judicial 
review of the substantive rationality of the Board's decision. Such 
a determination would, of course, either be made simpler or 
would be completely obviated by the resolution of the in- 
terpleader action between defendant and the Hamricks. The rule 
that a court should not reweigh the facts and substitute its judg- 
ment for that of the association, implicit in the majority opinion, 
is not directly applicable to this case. The rationale for this rule is 
to prevent the court from deciding certain types of issues which 
are best left to the membership of the association whose com- 
petence exceeds the court's with regard to that particular issue. 
See Pinsker, supra; Blende v. Maricopa County Medical Society, 
96 Ariz. 240, 393 P. 2d 926 (1964). Professor Chaffee, in his 
seminal article on private associations, has characterized judicial 
review in such cases (e.g. intra-church disputes) as "an appeal 
from a learned body to an unlearned body," and hasty judicial in- 
tervention as  an eager rush into the "Dismal Swamp of obscure 
rules and doctrines." 43 Harv. L. Rev. a t  1024. Certainly a higher 
degree of judicial scrutiny of association decisions is justifiable 
and permissible when the question is whether a breach of a real 
estate contract constituted a violation of Article 3 of the 
plaintiffs Code of Ethics. In view of the substantial economic con- 
trol the Board exerts over this defendant's ability to practice his 
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profession, the Board owes him a fiduciary duty and he is, there- 
fore, entitled to a judicial determination that the Board's substan- 
tive decision was based upon substantial evidence, was rational, 
that is, reasonably related to  legitimate professional purposes of 
the Board, was made in good faith, and was not contrary to  public 
policy. 

In conclusion, the proper legal basis for judicial review of the 
decision of plaintiff Board to expel defendant from membership 
lies in the common law rule that such private professional associa- 
tions must refrain from arbitrary action and the proper scope of 
judicial review that the action taken or proposed is both sub- 
stantively rational and procedurally fair. The trial court refused 
to consider evidence relative to  the substantive rationality of the 
Board's decision and made no findings or conclusions on that 
issue. For this reason, I would vacate the court's judgment and 
remand the case to the trial court for a new trial. 

BARBARA ANN BUSH V. BASF WYANDOTTE CORPORATION, BERMIL IN- 
DUSTRIES, D ~ I A  WASCOMAT OF AMERICA, ELECTROLUX, AB, CTC 
AKTIEBOLAGET, CORONAVERKEN AKTIEBOLAGET, UNIMAX GROUP, 
INC., MAGNETIC DEVICES, LTD., AND BOGGS AND COMPANY, INC. 

No. 8227SC840 

(Filed 20 September 1983) 

1. Process 8 14- jurisdiction over Swedish corporations-statutory basis 
In an action to recover for personal injuries received by plaintiff while 

operating a washing machine manufactured by defendant Swedish corpora- 
tions, an allegation that products manufactured by defendants were being used 
in North Carolina in the ordinary course of trade a t  the time of the injury was 
sufficient to give the courts of this State personal jurisdiction over defendants 
under G.S. 1-75.4(4)b. 

2. Process 8 14- service on Swedish corporations 
Plaintiffs method of service of process on defendant Swedish corporations 

was sufficient where the  clerk of superior court sent the summons and com- 
plaint to the North Carolina Secretary of State, and the Secretary of State 
then sent the summons and complaint to defendants' business address in 
Sweden by registered mail, return receipt requested. 
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3. Constitutional Law 8 24.7; Process 1 14.3- assertion of personal jurisdiction 
over Swedish corporations - due process 

The assertion of personal jurisdiction over defendant Swedish corpora- 
tions in an action to recover for personal injuries received by plaintiff while 
operating a washing machine manufactured by defendants did not violate due 
process since defendants, by injecting its products into the stream of national 
commerce by selling them to a distributor in New York without any indication 
that they desired to limit the area of distribution so as to exclude North 
Carolina, had sufficient minimum contacts with North Carolina and could 
reasonably expect t o  be subjected to the jurisdiction of the courts of this 
State. 

APPEAL by plaintiff, Barbara Ann Bush, and defendant, 
BASF Wyandotte Corporation, from Cornelius, Judge. Judgment 
entered 10 March 1982 in Superior Court, CLEVELAND County. 
Heard in the  Court of Appeals 20 May 1983. 

Plaintiff-appellant, Barbara Ann Bush, filed an action on 27 
April 1981 seeking damages for personal injuries she received 
while operating a washing machine for her employer, Kings 
Mountain Convalescent Center. Among the party-defendants 
named in the complaint was BASF Wyandotte Corporation (here- 
inafter BASF), a Michigan corporation which allegedly pro- 
grammed and prepared the washing machine's program card so 
that  the  machine could utilize BASF's detergent products. Also 
named a s  defendants were CTC Aktiebolaget (hereinafter CTC) 
and Coronaverken Aktiebolaget (hereinafter Coronaverken), 
Swedish corporations who allegedly manufactured the washing 
machine plaintiff was operating a t  the time of her injury. The 
complaint alleged that  CTC and Coronaverken had sold this 
washing machine to  Bermil Industries, an  independent distributor 
with its principal place of business in New York, who in turn sold 
the machine to plaintiffs North Carolina employer. 

Defendant-appellant BASF answered and filed cross-claims 
for contribution and indemnification from the  other defendants, 
including CTC and Coronaverken. On 11 June  1981 defendants 
CTC and Coronaverken moved to  have plaintiffs claim against 
them dismissed for lack of personal jurisdiction. A sworn affidavit 
in support of the motion to  dismiss stated that: 

2. Both of said corporations were incorporated in Swe- 
den and neither of them maintain any agents or  employees in 
the  United States  of America. 
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3. The only contact CTC had with the United States of 
America is the sale prior t o  1974 of certain machinery 
manufactured by i t  which was conducted through an inde- 
pendent distributor, Bermil Industries. The terms of sale for 
all machines operated by the corporation was F.O.B. Gothen- 
bourg, Sweden and all agreements between the corporation 
and Bermil Industries were negotiated in Europe a s  were all 
extensions and modifications of the agreement. 

4. CTC never shipped equipment into the State  of North 
Carolina nor has i t  had any contacts with the State  of North 
Carolina. 

Answers t o  plaintiffs interrogatories further tended to  show that 
CTC and Coronaverken had had no purposeful direct contact with 
North Carolina a t  any time or  in any manner whatsoever. 

On 10 March 1982 the trial court allowed CTC's and Cor- 
onaverken's motion to dismiss. From a judgment entered pur- 
suant to that  motion, plaintiff and defendant BASF appeal. 

Roberts & Planer, by Joseph B. Roberts, 111, for plaintiff- 
appellant Barbara Ann Bush. 

Hollowell, Stott, Hollowell, Palmer & Windham, by Grady B. 
Stott and Jeffrey M. Trepel, for defendant-appellant BASF Wyan- 
dotte Corporation. 

Fairley, Hamrick Monteith & Cobb, by S. Dean Hamrick and 
F. Lane Williamson, for defendant-appellees CTC-Aktiebolaget 
and Coronaverken-Aktie bolaget. 

EAGLES, Judge. 

The issue involved here is whether, by placing their product 
into the  stream of American commerce so that  i t  reaches con- 
sumers in North Carolina by means of the  commercial distribution 
activity of others, CTC and Coronaverken have sufficient contact 
with North Carolina so that  exercise of jurisdiction is lawful when 
a North Carolina resident is injured by defects in that  product. 
We hold that  the North Carolina courts may lawfully assert 
jurisdiction over the Swedish manufacturers, CTC and Cor- 
onaverken. 
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The question of personal jurisdiction over a foreign corpora- 
tion must be resolved through a bifurcated inquiry. We must first 
determine whether a North Carolina s tatute permits the exercise 
of jurisdiction over the defendant and, secondly, whether the ex- 
ercise of that  statutory power will violate the due process clause 
of the United States Constitution's Fourteenth Amendment. Han- 
kins v. Somers, 39 N.C. App. 617,251 S.E. 2d 640, rev. denied, 297 
N.C. 300, 254 S.E. 2d 920 (1979). 

[I] We begin by noting that,  under the holding in Marshville 
Rendering Corp. v. Gas Heat  Engineering Corp., 10 N.C. App. 39, 
177 S.E. 2d 907 (1970), G.S. 55-145(a)(4) does not provide a stat- 
utory basis for assertion of jurisdiction over defendant-appellees 
on the  facts of this case. But the language of G.S. 1-75.4(4)b per- 
mits the assertion of personal jurisdiction over CTC and Cor- 
onaverken under the facts in this case. 

That statute provides that  

A court of this State  having jurisdiction of the  subject 
matter has jurisdiction over a person served in an action pur- 
suant t o  Rule 4(j) of the  Rules of Civil Procedure under any 
of the following circumstances: 

(4) Local Injury; Foreign Act.-In any action for wrongful 
death occurring within this State  or  in any action claiming 
injury to  person or  property within this s ta te  arising out 
of an act or  omission outside this State  by the  defendant, 
provided in addition that  a t  or  about the time of the in- 
jury either 

b. Products, materials or thing processed, serviced or 
manufactured by the defendant were used or  con- 
sumed, within this State  in the ordinary course of 
trade. 

The unverified complaint stated: 

4. That the defendants CTC Aktiebolaget, Coronaverken 
Aktiebolaget and Electrolux AB are  Swedish corporations do- 
ing business in this s tate  and which manufacture and/or sell 
goods for use in the  ordinary course of business in this state. 



N.C.App.1 COURT OF APPEALS 45 

Bush v. BASF Wymdotte Corp. 

The allegation that products manufactured by CTC and Cor- 
onaverken were being used in North Carolina in the ordinary 
course of trade a t  the time of the injury was sufficient to satisfy 
the statutory requirements of G.S. 1-75.4(4)b. In general, pleadings 
need not be verified and no lack of credibility will be implied by 
the absence of a verification of plaintiff's complaint. G.S. 1A-1, 
Rule ll(a); Hankins v. Somers, supra. The plaintiff met his initial 
burden of proving the existence of jurisdiction by a prima facie 
showing that the statutory requirements had been met, and 
defendant-appellees did not contradict plaintiff's allegations in 
their sworn affidavit or their verified answers to plaintiff's inter- 
rogatories. Hankins v. Somers, supra. We hold that G.S. 1-75.4(4)b 
permits the exercise of jurisdiction over defendant-appellees and 
that the first requirement for assertion of personal jurisdiction 
over a foreign corporation has been met. 

[ CTC and Coronaverken also assert that plaintiff's method of 
service of process was insufficient. G.S. 1A-1, Rule 4(j3)(iv) pro- 
vides that 

Where service is to be effected upon a party in a foreign 
country, in the alternative service of the summons and com- 
plaint may be made . . . or (iv) by any form of mail, requiring 
a signed receipt, to be addressed and dispatched by the clerk 
of the court to the party to  be served. 

The original record reveals that the Clerk of the Superior 
Court addressed and dispatched the civil summons and complaint 
against CTC and Coronaverken to the North Carolina Secretary 
of State, the defendant-appellees' agent for the purpose of service 
of process under G.S. 55-145(c). See Shuford, North Carolina Civil 
Practice and Procedure 4-12 (2nd ed. 1981). That statute pro- 
vides 

In any case where a foreign corporation is subject to  suit 
under this section and has failed to appoint and maintain a 
registered agent upon whom process might be served, or 
whenever such registered agent cannot with reasonable dili- 
gence be found a t  the address given, then the Secretary of 
State shall be an agent of such corporation upon whom any 
process in any such cause of action may be served. 
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The Secretary of State sent the summons and complaint to 
CTC's and Coronaverken's business addresses in Sweden by 
registered mail, return receipt requested. This procedure met the 
service of process requirements of G.S. 1A-1, Rule 4(j3)(iv). We 
therefore reject defendant-appellees' allegation of insufficient 
service of process. 

[3] We now address the issue of whether, under the facts of this 
case, assertion of jurisdiction over defendant-appellees pursuant 
to  G.S. 1-75.4(4)b violates the due process clause. Our courts may 
exercise personal jurisdiction over defendant-appellees only upon 
a determination that the requirements of due process have been 
met. In making this determination we gain guidance from deci- 
sions in other jurisdictions considering fact situations similar to 
ours in light of the United States Supreme Court's decision in 
World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 62 L.Ed. 
2d 490, 100 S.Ct. 559 (1980). 

We note that the situation presented in World-Wide is 
dissimilar to  the one we face in this case, but we recognize, as 
have other courts, that World-Wide contains instructive language 
suggesting when jurisdiction may be lawfully asserted. See 
Svendsen v. Questor Corp., 304 N.W. 2d 428 (1981), Ford Motor 
Co. v. Atwood Vacuum Machine Co., 392 So. 2d 1305, cert. denied 
452 U.S. 901, 69 L.Ed. 2d 401, 101 S.Ct. 3024 (1981). The Supreme 
Court held in World-Wide that the exercise of personal jurisdic- 
tion over an automobile retailer and regional distributor, whose 
sole connection with the forum state consisted of the fact that the 
automobile-related injury had occurred there, was incompatible 
with the due process clause. In so holding that Court stated 

[Tlhe foreseeability that is critical to  due process analysis is 
not the mere likelihood that a product will find its way into 
the forum State. Rather, i t  is that the defendant's conduct 
and connection with the forum State are such that he should 
reasonably anticipate being haled into court there. See Kulko 
v California Superior Court, supra, a t  97-98, 56 L Ed 2d 132, 
98 S Ct 1690; Shaffer v Heitner, 433 US, a t  216, 53 L Ed 2d 
683, 97 S Ct 2569; and see id., a t  217-219, 53 L Ed 2d 683, 97 
S Ct 2569 (Stevens, J., concurring in judgment). The Due 
Process Clause, by ensuring the "orderly administration of 
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the laws," International Shoe Co. v Washington, 326 US, a t  
319,90 L Ed 95,66 S Ct 154,161 ALR 1057, gives a degree of 
predictability to the legal system that allows potential de- 
fendants to  structure their primary conduct with some 
minimum assurance as to where that conduct will and will 
not render them liable to suit. 

When a corporation "purposefully avails itself of the 
privilege of conducting activities within the forum State," 
Hanson v Denckla, 357 US, a t  253, 2 L Ed 2d 1283, 78 S Ct 
1228, i t  has clear notice that it is subject to  suit there, and 
can act to  alleviate the risk of burdensome litigation by pro- 
curing insurance, passing the expected costs on to customers, 
or, if the risks are too great, severing its connection with the 
State. Hence if the sale of a product of a manufacturer or 
distributor such as Audi or Volkswagen is not simply an 
isolated occurrence, but arises from the efforts of the 
manufacturer or distributor to  serve, directly or indirectly, 
the market for its product in other States, it is not 
unreasonable to subject it to suit in one of those States if its 
allegedly defective merchandise has there been the source of 
injury to  its owner or to others. The forum State does not ex- 
ceed its powers under the Due Process Clause if it asserts 
personal jurisdiction over a corporation that delivers its 
products into the stream of commerce with the expectation 
that they will be purchased by consumers in the forum State. 
Compare Gray v American Radiator & Standard Sanitary 
Corp., 22 I11 2d 432, 176 NE 2d 761 (1961). 

444 U.S. a t  297-98, 62 L.Ed. 2d a t  501-02, 100 S.Ct. a t  567. 

To appreciate fully the significance of this language it is 
necessary to  review the Court's earlier holding in Gray. There an 
Ohio-manufactured safety valve had been incorporated into a 
water heater in Pennsylvania prior to  the water heater being sold 
to a consumer in Illinois. The defendant-Ohio manufacturer had 
not carried on any other business in Illinois, either directly or in- 
directly. The Supreme Court held that a manufacturer engaged in 
interstate commerce which expects its products to be used in 
other states, can reasonably expect to be held amenable to the 
jurisdiction of these other states' courts. The Court, having 
distinguished the Gray situation from the one encountered in 
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World-Wide, leaves us to infer that Gray's precedential value re- 
mains undisturbed by the holding in World- Wide. Justice Brennan 
and Justice Marshall, in their dissenting opinions in World-Wide, 
give support to the inference that the precedential value of Gray 
remains undiminished. 444 U.S. a t  306-307, 315, 62 L.Ed. 2d at  
507-08, 513, 100 S.Ct. a t  584, 569. 

A review of lower court decisions following World-Wide sup- 
ports our view that by selling its products to a distributor in New 
York, defendant-appellees could clearly expect that their products 
would be used in other states, and thus could reasonably expect 
to be subject to the jurisdiction of the courts of those states. "We 
note a t  this juncture that so far as the issues in this case are con- 
cerned there is no difference between an alien corporation and 
that of one of our sister states." Shon v. District Ct. In And For 
City, Etc., 199 Colo. 90, 92, 605 P. 2d 472, 474 (1979). 

Le Manufacture Francaise v. District Court, - - -  Colo. ---, 
620 P. 2d 1040 (19801, presents a fact situation very similar to 
ours. Michelin of France, a tire manufacturer, was sued in Col- 
orado for injuries sustained by a couple when a tire manufactured 
by Michelin of France allegedly failed. Although the defendant- 
manufacturer in that case, similar to the case sub judice, had no 
manufacturing facilities outside of France, had no facilities of any 
kind in the United States and owned no property in this country, 
did not have an appointed agent for service of process, a bank ac- 
count, or a telephone listing in the United States and did not 
engage in the advertising of its products in the United States, the 
court held that Colorado could assert jurisdiction over the French 
manufacturer without violating the due process clause. The court 
adopted language from Gray, supra, in support of its holding. 

[I]t is seldom that a manufacturer deals directly with con- 
sumers in other states. The fact that the benefit he derives 
from [their] laws is an indirect one, however, does not make 
[those laws] any the less essential to the conduct of his 
business; and it is not unreasonable, where a cause of action 
arises from alleged defects in his products, to say that the 
use of such products in the ordinary course of commerce is 
sufficient contact with [such states] to justify a requirement 
that he defend [there]. [Citations omitted.] 
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- - -  Colo. a t  ---, 620 P. 2d a t  1045. The court found the minimum 
contacts requirement espoused by the Supreme Court in World- 
Wide to be met under the facts of Le Manufacture Francaise. "A 
manufacturer may be found to have engaged in the requisite pur- 
poseful activity even when title and control of its products pass 
outside of the forum state to middle-men who eventually resell 
the products to consumers within the state." Id. The court also 
noted the difficulties plaintiffs would confront if the Colorado 
courts were found to be without jurisdiction and plaintiffs were 
forced to pursue the litigation in France. 

McCombs v. Cerco Rentals, 622 S.W. 2d 822 (1981), supports 
an assertion of jurisdiction over CTC and Coronaverken by our 
state's courts. There the court decided "whether the due process 
clause of the Fourteenth Amendment of our Federal Constitution 
permits a Tennessee state court to exercise personal jurisdiction 
over a French manufacturer where its only connection with Ten- 
nessee is that one of its cranes entered this country through its 
wholly-owned subsidiary and was sold to an independent mid- 
dleman which, while under contract to become the manufacturer's 
exclusive North American distributor, leased the crane to a Ten- 
nessee corporation for use in Tennessee, where damage oc- 
curred." 622 S.W. 2d a t  824. The relevant facts are that defendant 
manufactured a crane in France. It shipped the crane to its 
distributor in New York. The distributor sold the crane to a 
North Carolina corporation. The North Carolina corporation 
leased the crane to a Tennessee corporation for use in Tennessee. 
While operating the crane in Tennessee plaintiff was injured as 
the result of an alleged defect in the crane. As in the case sub 
judice, the French manufacturer exported its products to this 
country for distribution throughout the United States. The record 
in that case, as here, did not reveal any evidence that the foreign 
defendant either intended or anticipated distribution to be limited 
to a particular state or states or attempted to so limit its distribu- 
tion. The court concluded that the defendant had "indirectly 
availed itself of the laws of Tennessee by injecting its product 
into the stream of national commerce" and could therefore 
"reasonably anticipate being haled into a Tennessee court to 
answer to a product liability claim." 622 S.W. 2d at  827. 

In Svendsen, supra, an Iowa state court held that personal 
jurisdiction could be exercised by the Iowa courts over a Missouri 
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pool table manufacturer who placed its allegedly defective prod- 
uct into the stream of commerce by selling it to a dealer in 
Nebraska who ultimately sold it to the bowling alley in Iowa 
where plaintiff was injured when the pool table fell on her foot. 
That court stated that "when a manufacturer voluntarily places 
his product in the stream of commerce, the constitutional require- 
ment of minimum contacts will be satisfied in all states where the 
manufacturer can foresee that the product will be marketed." 304 
N.W. 2d a t  431. 

Cases involving parts manufacturers whose product entered 
the forum state with which it had no direct contacts by way of the 
parts' incorporation into a finished product also support the exer- 
cise of jurisdiction over defendant-appellees in the present case. 
See Ford Motor Co. v. Atwood Vacuum Machine Co., supra, State 
ex reL Hydraulic Servocontrols v. Dale, 294 Or. 381, 657 P. 2d 211 
(1983). Other cases have held that a foreign manufacturer cannot 
shield itself from liability for injuries caused by its defective prod- 
uct in the forum state with which it has no direct contacts simply 
by funnelling its products through a domesticated, wholly owned, 
but completely separate and uncontrolled subsidiary, or through an 
exclusive agent or distributor. Mac MilhBloedel  v. Canada, 391 
So. 2d 749 (Fla. Dist. Ct. App. 1980); Coons v. Honda Motor Co., 
L td ,  of Japan, 176 N.J. Super. 575, 424 A. 2d 446 (1980). 

The Supreme Court in Worldwide reaffirmed the proposi- 
tion that  "a state court may exercise personal jurisdiction over a 
nonresident defendant only so long as there exist 'minimum con- 
tacts' between the defendant and the forum state." 444 US. at  
291, 62 L.Ed. 2d a t  498, 100 S.Ct. a t  564. But the court also 
pointed out that 

[Tlhe burden on the defendant, while always a primacy con- 
cern, will in an appropriate case be considered in light of 
other relevant factors, including the forum state's interest in 
adjudicating the dispute [citation omitted]; the plaintiffs in- 
terest in obtaining convenient and effective relief [citation 
omitted], a t  least when that interest is not adequately pro- 
tected by the plaintiffs power to choose the forum [citation 
omitted]; the interstate judicial system's interest in obtaining 
the most efficient resolution of controversies; and the shared 
interest of the several states in furthering fundamental sub- 
stantive social policies, [citation omitted]. 
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Id. a t  292, 62 L.Ed. 2d a t  498, 100 S.Ct. a t  564-65. 

In this case, it is alleged that the cause of action arose direct- 
ly from the intended use of defendant-appellees' product in North 
Carolina, by which a North Carolina resident was injured. The 
tort occurred in North Carolina, the majority of the prospective 
witnesses are presumably in North Carolina, and North Carolina 
substantive law is applicable. Taking into consideration all of the 
above factors, and in light of the fact that defendant-appellees 
purposefully injected their product into the stream of commerce 
without any indication that it desired to limit the area of distribu- 
tion of its product so as to exclude North Carolina, we hold that 
the courts of North Carolina may lawfully assert personal 
jurisdiction over defendant-appellees CTC and Coronaverken. 

Reversed and remanded. 

Judges WHICHARD and JOHNSON concur. 

RAY LIVINGSTON JONES v. MATT GWYNNE, CHRISTAL NEWTON, 
RAMONA GALARZA AND McDONALD'S CORPORATION 

No. 8212SC1086 

(Filed 20 September 1983) 

1. Malicious Prosecution 1 11.1- indictments after action filed as evidence of 
probable cause 

In an action for malicious prosecution of embezzlement charges, two 
judges of the three-judge panel of the Court of Appeals were of the opinion 
that the trial court erred in instructing the jury that it could not consider the 
grand jury's return of embezzlement indictments against defendant a s  evi- 
dence of probable cause since the indictments were returned after plaintiffs 
action was filed. However, such instruction did not require reversal because 
one judge was of the opinion that the instruction was not erroneous and a sec- 
ond judge was of the opinion that the error was not prejudicial. 

2. Malicious Prosecution 1 15- punitive damages-insufficient evidence of actual 
malice 

In an  action for malicious prosecution of embezzlement charges, evidence 
of comments made by the individual defendant to plaintiff a t  a softball game in 
which they were both participating and evidence of the individual defendant's 
conduct of the investigation into defendant's alleged embezzlement of money 
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from a fast food restaurant was insufficient to show actual malice by the in- 
dividual defendant which would support an award of punitive damages. There- 
fore, the corporate defendant cannot be said to have acted out of actual malice 
based on the acts of the individual defendant. 

3. Malicious Prosecution 8 15- punitive damages-insufficient evidence of 
reckless disregard of plaintiffs rights 

In a malicious prosecution action, plaintiff failed to show that defendants 
instituted a prosecution against plaintiff for embezzlement in reckless and 
wanton disregard of plaintiffs rights so as to  warrant an award of punitive 
damages where the evidence showed that the individual defendant interviewed 
witnesses who claimed to have seen defendant take money from the corporate 
defendant's cash register, that  he examined records indicating large numbers 
of "no-sales," and that he consulted with the police and his superiors before in- 
stituting proceedings against plaintiff. 

Judge HILL concurring in the result. 

Judge WEBB dissenting in part and concurring in part. 

APPEAL by defendants, Matt Gwynne and McDonald's Cor- 
poration, from Herring, Judge. Judgment entered 25 January 
1982 in Superior Court, CUMBERLAND County. Heard in the Court 
of Appeals 1 September 1983. 

This is a civil action for malicious prosecution. Evidence 
presented a t  trial tended to show the following. On 9 May 1979 
Ramona Galarza, a cashier a t  McDonald's Restaurant, told the sec- 
ond assistant manager, Sheila Stewart, that she had seen Ray 
Jones, the plaintiff, take money from customers and deposit it in 
the cash register without reporting the sale on the cash register. 
Galarza said the plaintiff did this by ringing "no sale" instead of 
the purchase amount on the register. Sheila Stewart reported this 
to the first assistant manager, Steve Winstead, and to  the Fay- 
etteville Area Supervisor, Paul Craddock who in turn called his 
supervisor, J. D. Bell, and McDonald's Regional Security Manager, 
Matt Gwynne. 

On 16 May 1979 Gwynne and Craddock conferred with Detec- 
tives Post and Kraus of the Fayetteville Police Department and 
requested assistance in the investigation. Craddock and Gwynne 
then took written statements from three McDonald's cashiers, 
Ramona Galarza, Christal Newton and Stephanie Williams, who 
said they had seen Jones take money from customers and ring up 
"no sales." Gwynne and Craddock did not take statements from 
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two other McDonald's employees, Pam Lawson and Hazel Bido, 
who testified that they had never seen Jones take money without 
recording the sale in the cash register. During their investigation 
Craddock and Gwynne reviewed the store records and register 
tapes and found a number of "no sales" on the register tapes from 
the days Jones was managing the restaurant. On 18 May 1979 
Detectives Post and Kraus went to McDonald's and observed 
Jones a t  work for about an hour. They saw nothing unusual, and 
they reported this to Gwynne and Craddock. Gwynne, Craddock, 
Kraus and Post returned to McDonald's on 18 May 1979 where 
they arrested Jones and took him to the Fayetteville Law En- 
forcement Center for questioning. He cooperated fully with the 
police and denied embezzling any money from McDonald's. 

After questioning Jones, Detective Post again conferred with 
Gwynne and Craddock. According to his testimony a t  trial, he 
told them that Jones denied any wrongdoing and that ". . . if we 
were going to act, we would have to act on whatever we have, 
and that we had enough probable cause to go to court already." 
Detective Post then spoke with Assistant District Attorney 
Michael Winesette. Winesette testified a t  trial regarding their 
conversation: 

I did not tell him [Post] he had real problems with the case. 
Based on what he told me, I told him it sounded like he had a 
good case, but that he needed evidence of the conversion of 
the money. That is one of the elements of the case. I told 
them they needed more evidence. I don't know if those were 
the exact words, but basically I told him that he should try to 
get as much evidence as he could on the fourth element. 

Detective Post informed Gwynne of his conversation with Wine- 
sette. After discussing the matter with his superiors, Gwynne 
told Post that McDonald's wanted to prosecute Jones. Warrants 
were then taken out against Jones charging him with embezzle- 
ment of $1.50 on or about 15 May 1979 and "an indeterminant 
amount" [sic] on or about 14 April 1979. 

On 26 June 1979 the assistant district attorney took volun- 
tary dismissals on both charges. Plaintiff filed the present action 
three days later. After this action was filed but prior to trial, the 
grand jury indicted the plaintiff on three counts of embezzlement 
from McDonald's Restaurant. Plaintiff was tried on these charges 
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in February, 1980. After hearing the State's evidence on one of 
the charges, the trial judge dismissed the case and the assistant 
district attorney took voluntary dismissals as  to  the remaining 
charges. 

The present action came to trial in January, 1982. At the 
close of plaintiffs evidence motions of defendants Christal 
Newton and Ramona Galarza for a directed verdict were allowed. 
The motions of defendants Matt Gwynne and McDonald's Cor- 
poration for a directed verdict were denied. The following issues 
were submitted to and answered by the jury as indicated: 

1. Did the Defendant, Matt Gwynne, maliciously prose- 
cute criminal charges of embezzlement, issued on May 18, 
1979, against the Plaintiff, Ray Jones? 

Answer: Yes. 

2. Did the Defendant, McDonald's Corporation, malicious- 
ly prosecute criminal charges of embezzlement, issued on 
May 18, 1979, against the Plaintiff, Ray Jones? 

Answer: Yes. 

3. If so, what amount, if any, is the Plaintiff, Ray Jones, 
entitled to recover for actual damages? 

Answer: $200,000. 

4. What amount of punitive damages, if any, should be 
awarded to the Plaintiff, Ray Jones? 

Answer: $100,000. 

From a judgment entered on the verdict, defendants ap- 
pealed. 

Teague, Campbell, Conely & Dennis, by G. Woodrow Teague 
and Dayle A. Flammia, and Smith, Dickey & Parish, by W. Ritch- 
ie Smith, Jr. for the plaintiff, appellee. 

Hunton & Williams, by Odes L. Stroupe, Jr. and David 
Dreifus for defendants, appellants. 

HEDRICK, Judge. 

In order to succeed in an action for malicious prosecution, the 
plaintiff must show "that defendant initiated the earlier pro- 
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ceeding, that he did so maliciously and without probable cause, 
and that the earlier proceeding terminated in plaintiffs favor." 
Stanback v. Stanback, 297 N.C. 181, 202, 254 S.E. 2d 611, 625 
(1979). The defendants argue that the trial court erred by ex- 
cluding evidence of probable cause. They contend the court erred 
by (1) instructing the jury that i t  could not consider the grand 
jury indictments of Jones as evidence of probable cause, (2) 
excluding Matt Gwynne's testimony that he had been told the as- 
sistant district attorney believed probable cause existed to prose- 
cute Jones and (3) refusing to admit into evidence the warrants 
issued for Ray Jones' arrest. 

[I] Defendant first assigns error to the court's charge to the 
jury that  "you may not consider the evidence of the return by the 
Grand Jury of the bills of indictment as true bills on this question 
[of probable cause] because it occurred after the filing of this ac- 
tion." Defendants assert that "[tlhe three grand jury indictments 
of Ray Jones on August 13, 1979 are prima facie evidence that 
probable cause existed for Jones' arrest and prosecution." 

Defendants are correct in their contention that a bill of in- 
dictment has been characterized by our Supreme Court as "prima 
facie evidence" of probable cause in cases involving malicious 
prosecution. Young v. Hardwood Co., 200 N.C. 310, 312, 156 S.E. 
501, 502 (1931); Kelly v. Shoe Co., 190 N.C. 406, 410, 130 S.E. 32, 
35 (1925); Stanford v. Grocery Go., 143 N.C. 419, 426, 55 S.E. 815, 
817 (1906). In discussing this rule, Prosser notes: 

[Wlhere the accused is committed or held to bail by a 
magistrate, or indicted by the grand jury, it is evidence that 
there was probable cause for the prosecution. It is very often 
said that this establishes a "prima facie" case; but since the 
plaintiff has the burden of proving lack of probable cause in 
any case, and is free to do so, this apparently means nothing 
more than that the commitment is important evidence on the 
issue. 

W. Prosser, Handbook of the Law of Torts Sec. 119, a t  846 (4th 
ed. 1971). While competent, evidence of indictment by a grand 
jury is not conclusive on the issue of probable cause; i t  is to be 
considered by the jury along with all the other evidence in the 
case. Mitchem v. Weaving Co., 210 N.C. 732, 735,188 S.E. 329,330 
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(1936); Young v. Hardwood Co., 200 N.C. 310, 312, 156 S.E. 501, 
502 (1931). 

While the general rules governing the admissibility of grand 
jury indictments in malicious prosecution cases are clear, it is 
true, as defendants concede in their memorandum of additional 
authority, that  "[tlhe factual situation in this case has never been 
ruled upon by a North Carolina appellate court." In this case, the 
indictments defendants sought to introduce were issued after the 
present action for malicious prosecution was commenced. Plaintiff 
in the present case based his complaint not on the indictments, 
but rather on the arrest warrants issued months before. When 
the district attorney took a voluntary dismissal on the warrants, 
the criminal proceedings against Jones terminated for the pur- 
pose of this action, and the tort was complete. Taylor v. Hodge, 
229 N.C. 558, 50 S.E. 2d 307 (1948); Perry v. Hurdle, 229 N.C. 216, 
49 S.E. 2d 400 (1948). See also W. Prosser, Handbook of the Law 
of Torts Sec. 119, a t  839 (4th ed. 1971). While we could avoid 
deciding the question by agreeing with plaintiff that the chal- 
lenged instruction, if error, was not prejudicial, we choose to be 
more definitive and declare that the better rule in such a case 
bars consideration of later indictments on the issue of probable 
cause. We note that the inquiry into probable cause seeks to 
establish whether there existed "such facts and circumstances, 
known to [the defendant] a t  the time, as would induce a 
reasonable man to commence a prosecution." Pit ts  v. Pizza, Inc., 
296 N.C. 81, 87, 249 S.E. 2d 375, 379 (1978) (citation omitted). We 
do not believe that a grand jury determination of the existence of 
probable cause, issued after the alleged tort is complete and the 
complaint filed, is relevant to this inquiry. We thus hold that the 
trial judge did not er r  in giving the challenged instructions. 

Defendants also contend that Gwynne should have been 
allowed to testify that "he knew, before warrants were sworn out 
against Jones, that Assistant District Attorney Winesette be- 
lieved probable cause existed to prosecute Jones." We do not 
believe defendants were prejudiced by the exclusion of this 
testimony. Mr. Winesette testified that he told Detective Post 
that Post had "a pretty good case" but needed evidence of the 
conversion of money to make a case of embezzlement. Also, the 
following testimony by Gwynne, allowed into evidence, indicated 
Gwynne's awareness of Post's conversation with Winesette: 
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MR. JOHNSON [defendant's attorney]: What, if any, con- 
versation did you have with Detective Post about contacting 
the District Attorney's Office? 

A. I asked him, let's contact the District Attorney's of- 
fice and discuss the case with them. And a t  that  point Detec- 
tive Post called the District Attorney's Office and talked with 
a District Attorney about the case. He was on the telephone 
for ten or fifteen minutes, I suppose. And following the 
telephone conversation, he came back in the room . . . and 
told me that  he had talked with the District Attorney's Of- 
fice. . . . 

MR. JOHNSON: After Detective Post contacted the 
District Attorney's Office, did he advise you of the District 
Attorney's response - yes or  no? 

GWYNNE: Yes. He did. 

Detective Post also testified: 

I talked to the District Attorney staff and explained to  them 
exactly what I had, what the evidence tended to  show and 
what testimony would appear t o  be from the employer's 
standpoint. . . . We felt that  we had plenty to  go on a s  far a s  
the charges, or I wouldn't have signed a warrant. 

The substance of the conversation between Post and Winesette 
and Gwynne's knowledge of that  conversation were allowed into 
evidence. Therefore, the exclusion of Gwynne's statement that  
Detective Post told him the assistant district attorney thought 
there was probable cause in no way prejudiced the defendants. 

We also find no error  in the court's exclusion of the two war- 
rants  issued for Jones' arrest  on 18 May 1979. Both arrest  
warrants were identified a t  trial and read into evidence by Lloyd 
Clifford Brisson, an assistant district attorney. Furthermore, 
Brisson explained the notations, "V-0-L" "D-I-S" "to go to  GJ," 
which he had made on the shucks containing the warrants. He 
testified the notations meant he had taken a voluntary dismissal 
and the cases would go to  the grand jury. The judge also in- 
structed the jury it could consider the warrants relevant t o  the 
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issue of probable cause. This assignment of error is overruled. 

The defendants next contend that "the issue of punitive 
damages should not have been submitted to the jury because 
there was insufficient evidence as  a matter of law to justify an 
award of punitive damages." The rule governing recovery of 
punitive damages in an action for malicious prosecution is as 
follows: 

. . . legal malice, which must be present to support an action 
for malicious prosecution, may be inferred by the jury from 
the want of probable cause, and . . . i t  is sufficient as a basis 
for the recovery of compensatory damages, but . . . when 
punitive damages are claimed, the plaintiff must go further 
and offer evidence tending to prove that the wrongful act of 
instituting the prosecution was done from actual malice in 
the sense of personal ill-will, or under circumstances of insult, 
rudeness or oppression, or in a manner which showed the 
reckless and wanton disregard of the plaintiffs right. 

Brown v. Martin, 176 N.C. 31, 33, 96 S.E. 642, 643 (1918) (citation 
omitted). See also Carver v. Lykes, 262 N.C. 345, 137 S.E. 2d 139 
(1964). 

[2] Defendants' first contention is that there was insufficient 
evidence of actual malice to warrant awarding punitive damages. 
We first consider the evidence relating to Gwynne. Plaintiff 
argues that  actual malice on the part of Gwynne was demon- 
strated in two ways. First, he points to his testimony regarding 
interactions with Gwynne a t  a softball game a few weeks prior to 
plaintiffs arrest. Plaintiff testified that he collided with another 
player while sliding into home plate, and that 

Mr. Gwynne made a comment to me when he came in from 
the outfield that I certainly wouldn't do that to him. Later on 
in the game another incident happened on second base and 
Mr. Gwynne tried to accuse me of playing rough. He said 
that he wished it would have been him sliding in there, and 
that he could take care of me. 

We find this testimony to be insufficient as  a matter of law to 
support an award of punitive damages based on actual malice. 
The record contains no other evidence of personal animosity be- 
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tween Mr. Gwynne and plaintiff. This exchange of words between 
players a t  a competitive sporting event is simply inadequate, 
standing alone, t o  support a finding of actual malice. 

Plaintiff also argues that  evidence of Mr. Gwynne's conduct 
of the investigation supports a finding of actual malice on the 
part  of Mr. Gwynne. This evidence is relevant to the issues of 
probable cause and legal malice, as  well a s  to the question 
whether punitive damages may be supported on the basis of 
"reckless and wanton disregard of the plaintiffs right." This 
evidence bears no relation, however, to  actual malice "in the 
sense of personal ill will" on the part of Mr. Gwynne. 

We next turn to  the question whether the evidence is suffi- 
cient t o  permit a finding under a theory of respondeat superior 
that  McDonald's Corporation acted out of actual malice in in- 
stituting proceedings against the plaintiff. The law is clear that  
"[p]unitive damages may be awarded . . . from [sic] a corporation 
for a tort  wantonly committed by its agents in the course of their 
employment." Clemmons v. Insurance Co., 274 N.C. 416, 424, 163 
S.E. 2d 761, 767 (1968) (citations omitted). In the present case, the 
jury found that  Gwynne had committed a tort,  and that  he was 
acting in the course of his employment when he did so. We have 
concluded, however, that the evidence of Gwynne's actual malice 
is insufficient to permit imposition of punitive damages on that 
basis. I t  follows that  McDonald's cannot be said to  have acted out 
of actual malice based on the acts of Gwynne. While plaintiff 
argues that  there were other employees of McDonald's who bore 
him ill will, we note that only Gwynne was found to  have com- 
mitted a tort. While a corporation may be liable for torts  commit- 
ted by its employees, punitive damages based on actual malice 
may not be predicated on the non-tortious acts of its employees. 

[3] The defendants also contend that  there was insufficient 
evidence that  the  prosecution was instituted "in a manner which 
showed the reckless and wanton disregard of the plaintiffs 
right," the second asserted ground for imposition of punitive 
damages. That the defendants instituted the prosecution without 
probable cause was established by the evidence to  the satisfaction 
of the jury and has not been successfully contested on appeal. But 
plaintiff must show more than a lack of probable cause to be en- 
titled to jury consideration of punitive damages. The evidence 
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must show "reckless and wanton disregard" of the rights of the 
plaintiff. We hold that  there was insufficient evidence of such ag- 
gravated conduct t o  permit the jury t o  consider the  issue of 
punitive damages. We note the undisputed evidence that  Gwynne 
examined records that  indicated large numbers of "no-sales," that  
he interviewed witnesses who claimed t o  have seen plaintiff take 
money from the register, and that  he consulted with the  police 
and with his superiors before instituting proceedings. Although 
sufficient to  permit a finding that  defendants acted without prob- 
able cause, the evidence was insufficient as  a matter of law t o  
establish reckless and wanton conduct on the  part of the  defend- 
ants. 

The result is: in the  trial for malicious prosecution and com- 
pensatory damages, we find no error; that  portion of the  judg- 
ment awarding plaintiff punitive damages must be vacated. 

No error  in part,  vacated in part. 

Judge HILL concurs in the result. 

Judge WEBB dissents in part,  concurs in part. 

Judge HILL concurring in the  result. 

[I] I concur in t he  result. In  my opinion there was insufficient 
evidence to  support the  award of punitive damages. While I 
believe i t  was e r ror  for the  trial judge to  instruct the  jury not to  
consider the return of t rue  bills of indictment as  evidence of prob- 
able cause, nevertheless, I believe such instruction was harmless 
under the facts of this case. 

Judge WEBB dissenting in part  and concurring in part. 

[I] I dissent because I believe i t  was error  for the  court to  in- 
s t ruct  the  jury they could not consider the grand jury's return of 
t rue  bills of indictment as  evidence of probable cause. The cases 
cited by the majority hold tha t  such evidence is admissible. The 
majority opinion distinguished these cases on the ground that  the 
tor t  was complete when the indictments were returned. I believe 
this is  a distinction without a difference. 
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Evidence that a grand jury has returned a true bill is some 
evidence that a reasonable man would have commenced a prosecu- 
tion. I do not see why it makes a difference that the grand jury 
did not act until after the tort was complete. 

I concur in the holding that there was not sufficient evidence 
to support an award of punitive damages. 

THE BOARD OF TRUSTEES OF THE UNIVERSITY OF NORTH CAROLINA 
AT CHAPEL HILL v. THE UNKNOWN AND UNASCERTAINED HEIRS, 
IF ANY, OF LILLIAN HUGHES PRINCE, DECEDENT 

No. 8215SC972 

(Filed 20 September 1983) 

1. Trusts 8 4- finding of general charitable intent in bequest 
The evidence was sufficient to support a trial court's finding that a 

testator manifested a general charitable intent in a bequest in which she left a 
sum of money to the University of North Carolina at  Chapel Hill for the pur- 
pose of erecting a building for the Carolina Playmakers. The testatrix did not 
indicate that only a particular purpose was intended by her, or that she would 
have preferred to have the whole trust fail if the purpose was impossible to ac- 
complish. She made several bequests to charity related to the University, the 
residuary estate was bequeathed to the University, and there was no provision 
for reversion or gift over if the trust failed. 

2. Trusts $3 4- finding that charitable trust rendered impracticable or impossible 
of fulfilbent - supported by evidence 

A trial court's finding that a change of circumstances rendered a 
charitable trust impracticable or impossible of fulfillment was supported by 
the evidence where the express purpose of the trust was the construction of "a 
building for the Carolina Playmakers," and where the General Assembly al- 
lotted a large sum of money to the University for the purpose of erecting a 
new building for the University's dramatic art department, and the allocation 
was sufficient without the addition of the charitable trust. The need for the 
building contemplated by the charitable trust was eliminated by these events, 
and that constituted changed circumstances rendering the trust impracticable - 
or impossible of fulfillment. 

Judge PHILLIPS dissenting. 

APPEAL by defendants from Martin (John C.), Judge. Judg- 
ment entered 9 June 1982 in Superior Court, ORANGE County. 
Heard in the Court of Appeals 23 August 1983. 
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Plaintiff brought this action for Declaratory Judgment under 
N.C. Gen. Stat. Sec. 1-253 and for reformation of the charitable 
trust  established under Article IX of the will of Lillian Hughes 
Prince pursuant to the court's statutory power of cy pres as 
authorized by N.C. Gen. Stat. Sec. 36A-53. Defendants, by and 
through their court ordered guardian ad litem, answered and 
counterclaimed for a declaration of resulting trust. Included 
within the parties' stipulations are the following: 

(dl The defendants are all the known, unknown and 
unascertained persons, if any, and the heirs, devisees, or per- 
sonal representatives of such persons, who possess or 
hereafter acquire an interest in any property formerly com- 
prising the Estate of Lillian Hughes Prince. 

(el Lillian Hughes Prince died February 25, 1962, and 
pursuant to Article IX of her Last Will and Testament be- 
queathed the residue of her estate in the following manner: 

Article IX 

All of the rest, residue and remainder of my property of 
whatsoever kind and wheresoever located, I give and be- 
queath to the University of North Carolina a t  Chapel 
Hill, in trust nevertheless, to accumulate the income un- 
til such time as the University shall determine to use 
said principal and any accumulated income together with 
such other funds as may be available to  it, for the pur- 
pose of erecting a building for the Carolina Playmakers. 
I ask that a suitable recognition of this gift be placed in 
or on the building, and it is my hope, without attaching 
any condition, that the building will be named the 
"Lillian Prince Theatre." 

(g) Pursuant to Article IX above, the plaintiff originally 
received approximately $135,000. 

(h) As a result of a special appropriation by the General 
Assembly in 1971, there was constructed on the campus of 
The University of North Carolina a t  Chapel Hill a new 
building, designated as the Paul Green Theatre, to be used 
for the production activities of The University's Department 
of Dramatic Art. 
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The Carolina Playmakers are a part of the Department of 
Dramatic Art and now make use of the Paul Green Theatre. The 
funds bequeathed to the University by Mrs. Prince were not used 
in the construction of this theatre. 

The court made the following pertinent findings of fact: 

12. The appropriation in 1971 by the General Assembly 
of sufficient funds to construct a dramatic arts  building to 
the campus of The University of North Carolina at  Chapel 
Hill and the subsequent use thereof by The Carolina 
Playmakers and related organizations constitute changed cir- 
cumstances rendering Article IX of the Last Will and Testa- 
ment of Lillian Hughes Prince impracticable or impossible of 
fulfillment in that the need for construction of a building for 
The Carolina Playmakers has been eliminated. 

13. The testatrix possessed a general charitable intent 
to benefit and advance dramatic arts, programs and activities 
a t  The University of North Carolina a t  Chapel Hill as 
evidenced by her longstanding and close associations with 
the theatrical and dramatic activities conducted by The 
University, by the presence within her Will of other bequests 
to The University or for the benefit of its students; and as 
evidenced by the fact that the bequest set forth within Arti- 
cle IX of her Will leaves all her residuary estate to The 
University with no alternative plan or further gift over 
should the trust set forth therein fail. 

14. There is no evidence of any intention on the part of 
the testatrix to benefit those persons who would take by in- 
testacy as reflected by the absence of any bequests to them 
in the decedent's Will and as reflected by the absence of any 
provision for a reversion if the trust created within the 
residuary clause were to fail. 

15. The general charitable intent of the testatrix would 
be best served by a modification of the trust created under 
Article IX of the decedent's Will. 

Pursuant to N.C. Gen. Stat. Sec. 36A-53, the court ordered that 
the terms of the trust be modified as  requested by plaintiff. From 
this judgment, defendants appealed. 
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Attorney General Rufus L. Edmisten, by Assistant Attorney 
General George W. Boylan for the plaintiiff, appellee. 

Northen, Little & Bagwell, by 0. Kenneth Bagwell, Jr., for 
the defendants, appellants. 

HEDRICK, Judge. 

Defendants contend that  the court erred in reforming, pur- 
suant t o  N.C. Gen. Stat. Sec. 36A-53, the Lillian Hughes Prince 
Charitable Trust. N.C. Gen. Stat.  Sec. 36A-53(a), the Charitable 
Trusts Administration Act, provides in pertinent part that: 

[i]f a t rust  for charity is or  becomes illegal, or impossible or 
impracticable of fulfillment . . . and if the settlor, or testator, 
manifested a general intention to  devote the property to 
charity, any judge of the superior court may . . . order an ad- 
ministration of the trust,  devise or bequest a s  nearly as  
possible to fulfill the manifested general charitable intention 
of the settlor or  testator. 

It is not disputed that  the t rus t  created by Mrs. Prince is a 
charitable t rust  a s  i t  is created for a lawful purpose which pro- 
motes the well being of mankind and does not contravene public 
policy. Rather, defendants contend in Assignment of Error  Nos. 1 
and 2 that  the court erred in finding that  the charitable bequest 
was impractical and impossible of fulfillment, and in finding that 
Mrs. Prince manifested a general charitable intent in said be- 
quest. 

[I] In support of their contention that the court erred in finding 
Mrs. Prince manifested a general charitable intent in her bequest, 
defendants cite Wilson v. Church, 284 N.C. 284, 200 S.E. 2d 769 
(19731, the only case in which the Supreme Court has addressed 
the issue of whether a testator has manifested general charitable 
intent. In Wilson, the Court said the Superior Court has authority 
to modify a charitable t rust  that  has become impracticable to 
fulfill only when "the instrument creating the trust,  interpreted 
in the light of all the circumstances known to the settlor or 
testator, manifests a general intention to devote the property to 
charity." Id. a t  300, 200 S.E. 2d a t  779 (citations omitted). Thus, in 
the present case, we must determine if Mrs. Prince manifested 
such intent in her will construed a s  a whole. The Court in Wilson 
held that  where the testatrix bequeathed property to the  First 
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Presbyterian Church of Reidsville t o  be used to  build a new 
Presbyterian church a t  a specified location as  a memorial to  her 
deceased brother and where the purpose of that  t rust  failed, the  
t rus t  may not be modified pursuant to  the cy pres doctrine since 
t he  testatrix had only a specific and limited charitable intent. 
There, the  testatrix had the  twofold purpose of establishing a 
memorial to  her brother a t  the  specified location and promoting 
religious activities in this part  of her native city. Id. a t  296, 200 
S.E. 2d a t  776. 

We find the  case cited by defendant distinguishable from the  
present one. Unlike the testator in Wilson, Mrs. Prince did not 
manifest a narrow and particular charitable intent in her will. She 
did not indicate that  only a particular purpose was intended by 
her, or that  she would have preferred to  have the whole t rus t  fail 
if the  purpose was impossible of accomplishment. 

The evidence tends to  show that  Mrs. Prince was closely in- 
volved with the Carolina Playmakers, which is a University 
organization whose purpose is the production and performance of 
dramatic art .  Both Mrs. Prince and her husband actively par- 
ticipated in the productions of this organization. Mrs. Prince had 
leading roles in a t  least five of these productions. Throughout its 
history and extending beyond the  time of Mrs. Prince's death, the  
Carolina Playmakers suffered from a lack of adequate theatre  
facilities. 

In reviewing the will of Mrs. Prince, we see she made several 
bequests to  charity. Mrs. Prince bequeathed to  the Friends of the 
Library of the University her property rights arising from a book 
written by her husband. She left to  the University's Ar t  Depart- 
ment all of her husband's illustrations, correspondence, a r t  books, 
proofs, sketches and other memorabilia. She established a t  the 
Boston Museum School of Ar t  a perpetual fund to  provide 
graduate scholarships to  students enrolled in the Ar t  Department 
a t  the University of North Carolina. Mrs. Prince also made 
specific bequests to her mother, her sister, and certain friends, all 
of which were conditioned on such persons surviving her. The 
residuary estate  was bequeathed to  the University as  provided in 
Article IX, and there is no provision for reversion or gift over if 
the  t rus t  fails. This evidence is sufficient to  support the court's 
finding that  Mrs. Prince manifested a general charitable intent in 
her will. 
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[2] Defendants also challenge the court's finding that changed 
circumstances rendered the Prince Trust impracticable or im- 
possible of fulfillment. The express purpose of the Trust was the 
construction of "a building for the Carolina Playmakers." The 
evidence shows that the initial amount in the trust was $135,000, 
and that by 1973 the amount had grown to approximately 
$210,000. Part  of this sum was used to pay for plans for a new 
theatre building. In 1971 the General Assembly allotted 
$2,250,000 to the University of North Carolina for the purpose of 
erecting a new building for the University's Department of 
Dramatic Art. This allocation was eventually used to construct 
the new theatre, and was sufficient without the addition of the 
Prince Trust. The new building is used by the Carolina Play- 
makers as  well as by related organizations. The court found that 
the need for the building contemplated by the Prince Trust has 
been eliminated by these events, and that this constitutes 
changed circumstances rendering the Trust impracticable or im- 
possible of fulfillment. The court's finding is supported by the 
evidence. We uphold its judgment in full. 

Affirmed. 

Judge WELLS concurs. 

Judge PHILLIPS dissents. 

Judge PHILLIPS dissenting. 

In my opinion the reformation of the trust provision involved 
in this appeal is not authorized by G.S. 368-53, and if it was that 
reformation nevertheless should not be granted a t  plaintiffs 
behest, because of its unequitable conduct in the premises. 

Article I X  of testatrix's will, as I read it, manifested the in- 
tention to devote the funds involved only to constructing a 
building for the Carolina Playmakers, and I see nothing in the 
provision, as distinguished from other provisions of the will, 
which manifested "a general intention to devote the property to 
charity," as the statute requires. The cy pres doctrine "may not 
be used to turn a narrow and particular charitable intent into a 
general charitable intent." Bogert, Trusts and Trustees, 2d Ed., 
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5 431. And, in my view, the finding that  the t rus t  became "im- 
possible or  impracticable of fulfillment," as  the s tatute also re- 
quires, is not supported by the record, but is contrary to it. The 
record shows that: The University could have used the t rust  
funds, along with other funds received from the General 
Assembly, in constructing the new Dramatic Ar ts  Building, plain- 
ly within the terms of the trust,  but deliberately decided not to 
do so, after telling the Advisory Budget Commission that  the 
funds were available and would be so used; and that  this was 
done for no purpose other than to reduce the amount of construc- 
tion monies that  the University would have to  refund to  the State 
in connection with that  project. Because of its refusal t o  use the 
funds for the purpose devised and its duplicitous conduct in deal- 
ing with both the  State  and the t rust  in regard to the Dramatic 
Arts  Building, the  University did not come into equity with clean 
hands. 

My vote, therefore, is to reverse the judgment appealed from 
and to direct the plaintiff appellee to convey the  funds involved 
to the defendants. 

DR. THOMAS A. LITTLE v. NORTH CAROLINA STATE BOARD OF DENTAL 
EXAMINERS 

No. 8210SC1035 

(Filed 20 September 1983) 

Physicians, Surgeons and Allied Professions g 5- revocation of dentist's License- 
substantial supporting evidence 

There was substantial evidence in the whole record to support a decision 
by the Board of Dental Examiners revoking a dentist's license to practice den- 
tistry for violations of the North Carolina Dental Practice Act, G.S. Ch. 90, 
Art. 2, by the improper delegation of professional duties to dental assistants, 
by the unauthorized prescription of Valium to family members, and by dental 
malpractice in the treatment of two patients. 

APPEAL by petitioner from Lee, Judge. Order entered on 21 
May 1982 in Superior Court, WAKE County. Heard in the Court of 
Appeals 25 August 1983. 
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Kenneth Hill for petitioner appellant. 

Bailey, Dixon, Wooten, McDonald & Fountain by Ralph 
McDonald and Carson Camnichael, III for respondent appellee. 

BRASWELL, Judge. 

Dr. Thomas A. Little, a licensed dentist, seeks appellate 
review of the trial court order affirming final agency decision of 
the North Carolina State Board of Dental Examiners which re- 
voked Dr. Little's license to practice dentistry. The Board of Den- 
tal Examiners found that the evidence supported the charges that 
Dr. Little had violated the North Carolina Dental Practice Act, 
G.S. 90, Article 2: by improper delegation of professional duties to 
dental assistants Linda D. Horton, David Terry Maness, and Con- 
nie Watts Verricchia; by unauthorized prescription of Valium to 
family members; and by dental malpractice in the treatment of 
patients Hubert J. McNeil and Ellen Rommel. We affirm. 

Dr. Little brings forward eight questions for review from his 
assignments of error. The first six questions address the issue of 
whether the findings of fact and conclusions of law of the Board, 
adopted by the trial judge, are supported by substantial evidence 
in view of the entire record as submitted. The seventh question, 
being derivative of the first six, challenges the Board's order of 
23 November 1981 as being arbitrary and capricious. The eighth 
question similarly challenges the trial court's order of 21 May 
1982 as being arbitrary and capricious. The scope of our judicial 
review is controlled by the Administrative Procedure Act, G.S. 
150A, Art. 4. The standard of our review is chartered by G.S. 
150A-51(5) which requires us to determine whether the findings 
and conclusions are supported "by substantial evidence . . . in 
view of the entire record as submitted." By case law an insignifi- 
cant variation of the words "entire record" has become "whole 
record," and this is the test we must apply. A & T University v. 
Kimber, 49 N.C. App. 46, 270 S.E. 2d 492 (1980); Thompson v. 
Board of Education, 292 N.C. 406, 233 S.E. 2d 538 (1977). 

In an administrative proceeding, it is the prerogative and 
duty of that administrative body, once all the evidence has been 
presented and considered, "to determine the weight and sufficien- 
cy of the evidence and the credibility of the witnesses, to draw 
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inferences from the facts, and to  appraise conflicting and circum- 
stantial evidence. [Citations omitted.] The credibility of witnesses 
and the probative value of particular testimony are  for the ad- 
ministrative body to determine, and it may accept or reject in 
whole or part the testimony of any witness." Comr. of Insurance 
v. Rate  Bureau, 300 N.C. 381, 406, 269 S.E. 2d 547, 565 (1980). 

When the Agency decision is on review before the superior 
court judge, his consideration of the case is that of an appellate 
court. I n  re Faulkner, 38 N.C. App. 222, 247 S.E. 2d 668 (1978). 
The reviewing court, both trial and appellate, "while obligated to 
consider evidence of record that  detracts from the administrative 
ruling, is not free to  weigh all of the evidence and reach its own 
conclusion on the merits." Savings and Loan Assoc. v. Savings 
and Loan Comm., 43 N.C. App. 493, 497, 259 S.E. 2d 373, 376 
(1979). The "whole record" test demands that  "[ilf, after all of the 
record has been reviewed, substantial competent evidence is 
found which would support the agency ruling, the ruling must 
stand." Id. a t  497-98, 259 S.E. 2d a t  376. In this context substan- 
tial evidence has been held to mean "such relevant evidence a s  a 
reasonable mind might accept a s  adequate to  support a conclu- 
sion." Comr. of Insurance v. Rating Bureau, 292 N.C. 70, 80, 231 
S.E. 2d 882, 888 (1977). Therefore, in reaching its decision, the 
reviewing court is prohibited from replacing the Agency's find- 
ings of fact with its own judgment of how credible, or incredible, 
the testimony appears to them to  be, so long as substantial 
evidence of those findings exist in the whole record. In  re Appeal 
of Amp., Inc., 287 N.C. 547, 215 S.E. 2d 752 (1975). 

By his recourse to the appellate division of our courts, the 
petitioner also seeks to have the action of both the trial tribunal 
and administrative agency set  aside by alleging that the action 
was both arbitrary and capricious. See G.S. 150A-51(63. These im- 
posing terms apply "when such decisions are 'whimsical' because 
they indicate a lack of fair and careful consideration; when they 
fail t o  indicate 'any course of reasoning and the exercise of judg- 
ment,' [citation omitted] or when they impose or omit procedural 
requirements that  result in manifest unfairness in the cir- 
cumstances though within the let ter  of statutory requirements." 
Comr. of Insurance v. Rate Bureau, supra, a t  420, 269 S.E. 2d a t  
573, reh. denied, 301 N.C. 107, 273 S.E. 2d 300 (1980). In asserting 
his position Dr. Little argues, in substance, as  to each question 
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presented for review that there was contradictory evidence in the 
entire record which materially conflicted with the evidence found 
and accepted as credible by the Board of Dental Examiners, that 
this contradictory evidence was substantial and overlooked or not 
considered by the Board, and that by rejecting other evidence the 
order reflects that the Board reached its decision in an arbitrary 
and capricious way. We disagree and hold that material, relevant, 
and substantial evidence in the whole record support the final 
Agency decision and the decision of the superior court. 

An examination of three of the questions presented will suf- 
fice to demonstrate the basis for our conclusion. 

As to the charge that Dr. Little improperly delegated duties 
to Connie Watts Verricchia which constituted the practice of den- 
tistry, the unchallenged evidence shows the following. Ms. Verric- 
chia was employed as a dental assistant in Dr. Little's office from 
July through December 1980. During this period she was not 
licensed as a dentist or dental hygienist, nor had she received the 
necessary formal training or experience to qualify as a Dental 
Assistant I1 under the rules and regulations of the Board. She did 
not qualify to take dental X rays until October 1980. Her first 
employment in any dental office was in January 1980. 

The evidence received from Ms. Verricchia which is chal- 
lenged by approproiate exceptions is in the Agency's order as 
fact-finding paragraphs 18 through 23. In each instance the open- 
ing words of the paragraphs are: "Having considered conflicting 
evidence, the Board finds that Respondent directed and allowed 
Ms. Verricchia during the term of her employment with him to 
. . . ." The descriptive words that follow this introduction in- 
dicate the extent to which Ms. Verricchia was allowed to practice 
dentistry. For instance, she was permitted: to remove from the 
oral tissues of his patients, including Ellen Rommel, bone 
splinters and on occasion root tips which had surfaced after ex- 
tractions by respondent; to apply topical anesthetic and then to 
remove the bone particle with cotton pliers if possible, and if not, 
with Rongeur's forceps; to diagnose and treat dry sockets; to ad- 
just and grind down full dentures; to adjust partial dentures; to 
take impressions of edentulous patient's mouths; to perform "hot" 
or chair-side relines of dentures; and to take X rays. 
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These findings of ultimate facts are fully supported by a 
reading of the evidentiary facts in the transcript. For example, 
the transcript reveals that Ms. Verricchia took 80% of the X rays 
that were taken during her period of employment and this includ- 
ed taking panorexes X rays of the patient Ellen Rommel in her 
first month of employment. I t  also shows that when patients 
returned after extractions complaining of pain, Dr. Little 
delegated solely to her care those patients he had labeled as prob- 
lem patients. Her testimony in the transcript details the pro- 
cedure she used when attending a patient with bone splinters. 
She would take a Q-tip and rub a topical anesthetic on the area, 
then take cotton pliers to try to lift the bone spicules, or would 
use a Ronguers instrument which trimmed the bone. With dry or 
infected sockets she would clean it out and pack it with sterile 
gauze and put some medication on it. She performed these pro- 
cedures with respect to bone splinters on patient Ellen Rommel 
several times. As for the total patients for the office, Ms. Verric- 
chia saw about 20% on a daily basis. The testimony of Ms. Verric- 
chia was supported and corroborated in various parts by the 
testimony of Ellen Rommel, David Terry Maness, and Jane 
Venters. 

Dr. Little testified himself and offered evidence through 
several witnesses. He refuted the fact that Ms. Verricchia was 
authorized to take X rays before she had completed her technical 
course in October 1980 and that he permitted her to remove 
splinters and root tips or to diagnose or treat dry sockets. The 
substance of Dr. Little's testimony was corroborated by testi- 
mony from James Bradley, Susan Summerlin and Jane Venters. 
Ms. Venters also testified that Ms. Verricchia had attempted to 
enlist her help in various legal actions against Dr. Little. 

The crux of Dr. Little's argument is that "[iln assessing the 
weight and credibility of Connie Watts Verricchia's testimony, 
the Board completely disregarded the testimony of Appellant that 
she was the organizer of a group of disgruntled employees whose 
purpose was to ruin Dr. Little's practice." He contends that "Ms. 
Verricchia's attempts to organize various forms of legal action to 
harass [him] renders her testimony or that of her colleagues con- 
cerning her duties in the clinic inherently suspect and unreliable." 
Dr. Little also argues that the testimony of David Terry Maness 
and Linda Horton was similarly impeached by evidence which 
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revealed that Maness had unsuccessfully sued Dr. Little after be- 
ing discharged from the lab and that Horton had conducted a 
meeting of fellow employees to review a book listing all violations 
of statutes which a dentist could be charged with before a dental 
board. 

Thus, the real challenge in the appeal becomes the credibility 
of the witnesses. We hold there was sufficient substantial 
evidence to support the findings of fact and sufficient findings of 
fact to support the conclusions of law of the Board and of the trial 
court on all the issues. Certainly conflicts in the evidence existed. 
Impeachment testimony appears in abundance, but the quality 
and believability of the evidence is solely for the fact-finder to 
determine and not the reviewing court. The Board has resolved 
the conflicts in the testimony of all the witnesses and evidence 
before it, and their findings, being supported by competent 
evidence and not arbitrary or capricious, are conclusive in the ap- 
pellate division. In re Wilkins, 294 N.C. 528, 242 S.E. 2d 829 
(1978). 

As to the charge of unauthorized prescription of Valium to 
family members, the Board found: that Valium is a Controlled 
Substance, according to G.S. 90-92, Schedule IV; that Dr. Little 
purchased Valium by mail, totaling 3,000 ten milligram tablets on 
9-12-79, 1-24-80, 7-24-80, 12-1-80, and 3-13-81 (a span of about 681 
days); and that he dispensed the Valium to his wife, his sister-in- 
law, and his mother-in-law. I t  was dispensed to his wife for 
agoraphobia, vertigo and stress, and it was cheaper to order in 
quantity. Appellant did not except to any of the above findings, 
but did except to the following findings: (1) "Respondent does not 
dispense Valium to patients in connection with his dental 
practice;" and (2) "Respondent ordered Valium and dispensed it to 
Ms. Rinnert [his sister-in-law] and Mrs. Miles [his mother-in-law] to 
ease stress. Respondent does not take care of either Ms. Rinnert's 
or Mrs. Miles' teeth and thus has no treatment records." 

As to the first exception in the above paragraph, the 
transcript reveals this uncontradicted exchange: 

"Q. Now you do not dispense valium in connection with your 
dental practice, do you? 

I 
-. A. Not with my dental practice, no." 



N.C.App.1 COURT OF APPEALS 73 

Little v. Board of Dental Examiners 

As to the second exception above, the transcript clearly indicates 
that Dr. Little does not have treatment records for Ms. Rinnert, 
or Mrs. Miles, but does have records that he bought the pills and 
the number of pills distributed to his wife, sister-in-law, and 
mother-in-law, even though he does not take care of their teeth. 
Because the evidence fails to support this assignment of error, it 
is overruled. 

As to the charge of dental malpractice in the treatment of pa- 
tient, Ellen Rommel, the findings of fact by the Board, to which 
no exceptions were made, show that Ellen Rommel became Dr. 
Little's patient for the first time on 29 July 1980. She complained 
of pain in the upper left part of her mouth. She asked Dr. Little 
to "fix my teeth and pull what needed to be pulled." He con- 
ducted a clinical examination, caused X rays to be taken, and 
"advised [her] that she had periodontal disease (pyorrhea) and ad- 
vised her that all of her teeth should be pulled." Dr. Little did not 
offer any treatment option other than extraction of all her teeth. 
Dr. Little did not note on his record of treatment any diagnosis of 
either periodontal disease or rampant caries to an extent nec- 
essary to require extraction of all her teeth. 

Upon Dr. Little's advice Ms. Rommel consented to the extrac- 
tion of all her teeth. On 29 July 1980, her upper teeth were ex- 
tracted and an immediate denture delivered. On 17 October 1980 
her lower teeth were extracted and an immediate denture deliv- 
ered. 

Dr. Little contests the Board's findings that Ms. Rommel did 
not have periodontal disease so extensive as to require extraction 
of all her teeth. He also challenges the findings that X rays taken 
by him indicate substantial bone support and only moderate 
periodontal disease, and that most of her teeth, with the excep- 
tion of four which were badly decayed, could have been restored. 

The Board found that "[tlhe standard of practice on July 29, 
1980 through October 17, 1980, for general dentists licensed to 
practice in North Carolina was that having clinically examined a 
patient and reviewed that patient's x-rays indicating caries and 
moderate periodontal disease the patient should have been ad- 
vised of treatment options available, including restoration of 
carious lesions, extraction of nonrestorable teeth, treatment of 
periodontal disease and replacement of extracted teeth with cast 
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partials." The Board concluded that "most of her teeth could have 
been saved if properly treated," so that Dr. Little's advice to Ms. 
Rommel that she had periodontal disease requiring immediate ex- 
traction of all her teeth "did not comply with the standard of 
practice in North Carolina and was a dereliction from professional 
duty resulting in injury, loss or damage to Ms. Rommel, thereby 
constituting negligence and malpractice in the practice of den- 
tistry." 

Dr. Harry Rickenbacker, a duly licensed dentist, testified as 
an expert witness for Dr. Little. Dr. Rickenbacker's opinion that 
Dr. Little had not violated any standards of care was based on 
the fact that he had "no idea what that patient asked for," such as 
whether or not she wanted him to try to save her teeth. Yet, 
even he recognized that several of Ms. Rommel's teeth could have 
been saved if properly treated. 

The argument presented before us by Dr. Little is that there 
is no basis in the record for the Board's findings and conclusions 
of law, that since Dr. Rickenbacker was the only expert to testify 
concerning the treatment of Ms. Rommel by Dr. Little, the find- 
ings by the Board are unsupported by any evidence and must be 
reversed. We disagree. Dr. Michael J. Noonan, a dentist in Wil- 
mington, the same area of practice of Dr. Little, testified before 
the Board that Ms. Rommel had slight to moderate periodontal 
disease and that extraction of only four teeth was indicated. In 
his opinion, [Dr. Noonan had treated Ms. Rommel after Dr. Little 
had pulled her teeth and delivered dentures] the advice and ac- 
tions taken by Dr. Little with this patient was "not a good way to 
do it." I t  was not in accordance with good and accepted practice 
in North Carolina and particularly the community of Wilmington 
to advise her that all her teeth should be extracted and not to in- 
form her that some teeth could be saved. Further, since Mrs. 
Rommel's X rays were received in evidence, there did exist 
substantial evidence that her periodontal disease was moderate 
and that removal of all her teeth was not indicated. 

We hold that the testimony of Dr. Noonan was sufficient to 
constitute independent opinion evidence from an expert witness 
taken with all the other evidence to justify the Board, as judge of 
the credibility of the witness, to find that Dr. Little was negligent 
in his care and treatment of his patient, Ms. Rommel. In addition, 
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the Board of Dental Examiners, being composed of licensed dental 
professionals, was qualified within itself to judge whether Dr. Lit- 
tle met the standard of proficiency of due care of a licensed den- 
tist practicing in the Wilmington area. I t  is within the province of 
the Board as an administrative agency to apply its own expertise 
in its conduct and evaluation of a disciplinary hearing. In the 
process of accepting or rejecting expert testimony the law does 
not require the Board to identify its method of reasoning or its 
method of determining credibility. See In re Hawkins, 17 N.C. 
App. 378, 194 S.E. 2d 540, cert. denied, 283 N.C. 393, 196 S.E. 2d 
275, cert. denied, 414 U.S. 1001, 94 S.Ct. 355, 38 L.Ed. 2d 237 
(1973); Jaffe v. Department of Health, 135 Conn. 339, 64 A. 2d 330 
(1949). 

We have reviewed all of the appellant's assignments of error 
and find each of them to be without merit. The Board's final deci- 
sion is supported by substantial and material evidence on the 
whole record as submitted, and therefore the decision was not ar- 
bitrary or capricious. The decision of the North Carolina Board of 
Dental Examiners is 

Affirmed. 

Judges ARNOLD and WEBB concur. 

DUKE UNIVERSITY v. AMERICAN ARBITRATION ASSOCIATION AND R. B. 
BRUNEMANN & SONS, INC. 

No. 8214SC1061 

(Filed 20 September 1983) 

Contracts 8 6.1- finding that defendant not general contractor supported by evi- 
dence 

A finding that defendant was not a general contractor required to be 
licensed under G.S. 87-1 was supported by the evidence where defendant did 
not contract with plaintiff to "erect a building," but rather, contracted to con- 
struct a relatively small portion of an extensive construction project. I t  had no 
control over the work of the other contractors nor over the construction proj- 
ect as a whole. 
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APPEAL by plaintiff from Lee, Judge. Order entered 11 June 
1982 in Superior Court, DURHAM County. Heard in the Court of 
Appeals 29 August 1983. 

This appeal presents the question of whether a parallel prime 
contractor contracting directly with an owner to construct a por- 
tion of a building that costs more than $30,000.00 is a general con- 
tractor required to be licensed under G.S. 87-1. 

The facts are as follows: Plaintiff contracted with more than 
50 separate trade contractors to  build Duke Hospital North in 
Durham, North Carolina a t  a total cost of approximately $62 
million. On 6 August 1976, plaintiff and defendant entered into a 
written contract under which defendant agreed to fabricate and 
erect the stucco wall panel system and to perform related lath 
and plastering work for the sum of approximately $1.5 million. 
The contract between plaintiff and defendant contained an ar- 
bitration clause covering all claims, disputes and other matters 
arising out of the contract. When defendant bid upon and was 
awarded the contract, there was no structure already existing a t  
the Duke Hospital North site. 

The construction of the entire hospital was under the super- 
vision and management of Turner Construction Company, the con- 
struction manager. The contract required defendant to perform 
its work to the entire satisfaction of both plaintiff and the con- 
struction manager. 

Defendant was responsible solely for the stucco wall panel 
system and related lath and plastering work. Defendant exercised 
control over its own work, subject to the approval and supervi- 
sion of the construction manager. Defendant exercised no control 
over the construction of the hospital as a whole nor over any 
other contractor other than subcontractors it used to complete its 
own portion of the contract. 

I t  is a common construction industry practice throughout the 
nation and in Durham, North Carolina for the general contractor 
of a project to obtain all required building permits. The construc- 
tion manager in this case procured the necessary building and 
construction permits. The contract also required that each trade 
contractor obtain all permits and licenses necessary for the com- 
pletion of its work. Defendant was never licensed as a general 
contractor under G.S. 87-1, e t  seq. 
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Defendant performed work under the contract from 1976 to  
1979. In 1979, defendant submitted a claim to  plaintiff for addi- 
tional compensation in the amount of $1 million. Following plain- 
t iffs  denial of defendant's claim, defendant filed a demand for 
arbitration, seeking damages in excess of $1.5 million. 

On 13 March 1981, plaintiff filed a complaint and a motion for 
a stay of arbitration, contending that defendant was precluded 
from pursuing its arbitration claim under the contract since i t  
was not licensed pursuant to G.S. 87-1, e t  seq. 

On 3 April 1981, defendant filed a petition for removal to 
federal court and on 23 February 1982, the court issued an order 
staying federal court proceedings pending disposition of the mat- 
ter  in state court. 

On 11 June 1982, the trial court denied plaintiffs motion for 
a stay of arbitration proceedings and ordered the parties to pro- 
ceed to  arbitration, finding that defendant was not a general con- 
tractor required to be licensed under G.S. 87-1. The court then 
stayed its order compelling arbitration pending final resolution on 
appeal. 

Powe, Porter  and Alphin, by E. K. Powe and Patricia H. 
Wagner, for plaintiffappellant. 

Briggs and Morgan, by David B. Sand. and Stubbs, Cole, 
Breedlove, Prentis and Poe, by G. Jona Poe, Jr., for defendant- 
appellees. 

VAUGHN, Chief Judge. 

This appeal presents the question of whether defendant, who 
was one of more than fifty parallel trade contractors contracting 
with plaintiff, and who constructed a portion of Duke Hospital 
North costing more than $30,000.00 was a general contractor 
under G.S. 87-1. Plaintiff contends that defendant was an unli- 
censed general contractor and, therefore, cannot enforce the ar- 
bitration clause in its contract with plaintiff. We affirm the order 
of the trial judge and hold that defendant was not a general con- 
tractor under G.S. 87-1. 

Under G.S. 87-1, a general contractor is one who, "for a fixed 
price, commission, fee or wage, undertakes to  bid upon or to con- 
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struct any building, highway, public utilities, grading or any 
improvement or structure where the cost of the undertaking is 
thirty thousand dollars ($30,000.00) or more . . ." Our holding 
turns on our construction of this statute. Although this case 
presents a novel situation involving parallel prime contractors, to- 
day is not the first time we have interpreted G.S. 87-1. 

In finding that defendant is not a general contractor under 
G.S. 87-1, we adhere to precedent set in two prior Supreme Court 
cases. In Builders Supply v. Midyette, 274 N.C. 264, 162 S.E. 2d 
507 (1968), the court explained that the purpose of G.S. 87-1 is to 
protect the public from incompetent builders. "When, in disregard 
of such a protective statute, an unlicensed person contracts with 
an owner to erect a building costing more than the minimum sum 
specified in the statute, he may not recover for the owner's 
breach of that contract." Id. a t  270, 162 S.E. 2d a t  511 (emphasis 
added). Pursuant to Midyette, protecting plaintiff from defend- 
ant's possible incompetency is not contemplated by the statute. 
Defendant did not contract with plaintiff to "erect a building," but 
rather, contracted to construct a relatively small portion of an ex- 
tensive construction project. 

In Vogel v. Supply Co. and Supply Co. v. Developers, Inc,, 
277 N.C. 119, 177 S.E. 2d 273 (19701, the Supreme Court defined 
the words "building," "structure" and "improvement" in G.S. 87-1. 
"Building" and "structure," according to Vogel, are synonymous 
and "do not embrace parts or segments of a building or structure 
. . . Improvement . . . presupposes the prior existence of some 
structure to be improved." 277 N.C. a t  132, 177 S.E. 2d a t  281, 
282. Defendant, in this case, did not undertake to build the 
hospital in its entirety, nor did it undertake to improve an 
already existing building. 

Plaintiff urges us to construe G.S. 87-1 as applying to any 
construction contract for $30,000.00 or more. In light of Midyette, 
Vogel and several recent decisions of this court, we decline to do 
so. In Helms v. Dawkins, 32 N.C. App. 453, 456, 232 S.E. 2d 710, 
712 (19721, we stated: "Not every person who undertakes to do 
construction work on a building is a general contractor, even 
though the cost of his undertaking exceeds $30,000.00 . . . . [Tlhe 
principal characteristic distinguishing a general contractor from a 
subcontractor or other party contracting with the owner with 
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respect to a portion of a project, or a mere employee, is the 
degree of control to be exercised by the contractor over the con- 
struction of the entire project." In Roberts v. Heffner, 51 N.C. 
App. 646, 277 S.E. 2d 446 (19811, we cited Helms for the general 
principal that a general contractor has control over a construction 
project. Even more recently, in Phillips v. Parton, 59 N.C. App. 
179, 296 S.E. 2d 317 (19821, affirmed without opinion, 307 N.C. 694, 
300 S.E. 2d 387 (1983), we reiterated the "control test." In all 
three cases cited we concluded that defendant, who had con- 
tracted to build a house for plaintiff, had control over the con- 
struction project and, therefore, should have been licensed under 
G.S. 87-1. Defendant's contract in this case, while it amounted to 
$1.5 million, was only about 2% of the total project cost of ap- 
proximately $62 million. Defendant had control solely over con- 
struction of the stucco wall panel system and related lath and 
plastering work; it had no control over the work of other contrac- 
tors nor over the construction project as a whole. 

We do not find any conflict among prior decisions of this 
court. In Fulton v. Rice, 12 N.C. App. 669, 184 S.E. 2d 421 (19711, 
the contractor's original estimate was less than the statutory 
amount and the cost of the completed building was more. We con- 
cluded that the cost of the initial undertaking, not the cost of the 
completed building, determined whether the defendant was a 
general contractor. Nothing in the Fulton opinion contradicts the 
control test developed in later opinions. In Hickory Furniture 
Mart v. Burns, 31 N.C. App. 626, 230 S.E. 2d 609 (19761, we 
reversed summary judgment for plaintiff, finding a material issue 
of fact as to whether defendant was a general contractor. We 
cited Fulton supra, for the proposition that the cost of the under- 
taking determines initially whether defendant falls under G.S. 
87-1; however, we also cited Vogel, supra, for the proposition that 
the "fact that a subcontractor erects the walls and roof, puts in a 
subfloor, installs doors, windows, siding and shelves, and paints 
the building, does not make him a general contractor." 31 N.C. 
App. at  631, 230 S.E. 2d a t  612. Although the defendant's under- 
taking in Burns was in excess of the statutory amount, we ques- 
tioned whether defendant had the control of a general contractor. 
Similarly, while defendant's contract, in this case, was well in ex- 
cess of the statutory amount, defendant did not have the requisite 
control. 
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Plaintiff urges this court to disregard the interpretation of 
G.S. 87-1 in Vogel, supra, as "obiter dictumv- words "entirely un- 
necessary for the decision of the case." Black's Law Dictionary, 
5th Ed. In Vogel, a subcontractor sued to recover damages for 
breach of its contract. The Supreme Court analyzed and con- 
strued G.S. 87-1 to find that a subcontractor was not required to 
be licensed under the statute. The construction of G.S. 87-1 was 
central to the Vogel decision and cannot be disregarded as mere 
dicta. 

"In construing statutes, . . . the rule is almost universal to 
adhere to the doctrine of stare decisis," Hill v. R.R., 143 N.C. 406, 
430, 55 S.E. 854, 866 (1906). We do not have the prerogative to do 
other than follow what we interpret as the meaning of the Vogel 
decision. See, Insurance Co. v. Insurance Co., 9 N.C. App. 193, 175 
S.E. 2d 741 (19701, reversed 279 N.C. 240, 182 S.E. 2d 571 (1971). 

Under the doctrine of stare decisis, we uphold the rule 
developed by this court that a general contractor is one with con- 
trol over a construction project. See, Phillips, supra; Roberts, 
supra; Burns, supra; Helms, supra. The need for certainty and 
stability in the law requires that past decisions deliberately made 
after ample consideration not be disturbed except for the most 
cogent reasons. Williams v. Hospital, 237 N.C. 387, 391, 75 S.E. 2d 
303, 305 (1953). Plaintiff, in this case, does not present cogent 
reasons for reversing settled law. 

The consequences to plaintiff by allowing defendant to en- 
force the contract will not perpetuate palpable error. See Watch 
Co. v. Brand Distributors and Watch Co. v. Motor Market, 285 
N.C. 467, 206 S.E. 2d 141 (1974). Plaintiff hired a construction 
manager to supervise the entire construction project. Defendant's 
work was subject to the approval of the construction manager, 
who had necessary building and construction permits. The super- 
vision of the construction manager over each separate trade con- 
tractor was ample protection for plaintiff against the possible 
incompetency of any of its trade contractors. The consequence of 
allowing defendant to enforce the contract is that the parties will 
proceed to arbitration to settle their dispute. By allowing defend- 
ant to enforce the contract, we do not perceive any grievous harm 
to  plaintiff mandating a change in existing law. 
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I t  is a recognized principle of statutory construction to  con- 
s true a s tatute  which carries with i t  criminal penalties in favor of 
the party against whom the s tatute  is being applied. See, Vogel, 
supra; see also State v. Mitchell, 217 N.C. 244, 7 S.E. 2d 567 
(1940). A violation of the licensing requirements in G.S. 87-1 sub- 
jects the  violating party to  criminal penalties under G.S. 87-13. 
Construing the  s tatute  and judicial interpretation pursuant 
thereto in the  light most favorable to  defendant, we find that  
defendant was not a general contractor within the meaning of 
G.S. 87-1. We, therefore, affirm the order of the  trial court. 

Affirmed. 

Judges ARNOLD and PHILLIPS concur. 

STATE OF NORTH CAROLINA v. STEPHEN CHRISTOPHER HUNT 

No. 8229SC1119 

(Filed 20 September 1983) 

1. Criminal Law 1 75.2- confession-psychological coercion-continued interro- 
gation after request for parents 

Defendant's confession was the result of psychological coercion and was 
thus inadmissible in evidence where defendant was only sixteen years of age; 
from 10:30 in the morning when he was first picked up until approximately 
4:30 in the afternoon, after he confessed, he only came in contact with police 
officers; though defendant repeatedly denied any involvement in the crimes, 
the police just as  repeatedly told him they did not believe him and knew he 
was involved; defendant was given a voice stress test  and was then told by 
several officers that the test showed he was lying; the officers told defendant 
tha t  it would be easier on him if he told them about his involvement in the 
crimes; after defendant's repeated denials to white officers, his interrogators 
brought in a black officer who was not connected with the investigation of the 
case; this officer told defendant that he knew his father and that his father 
would want him to tell him about it; defendant asked for his mother, but did 
not get  to see her before making the statement; and as  he was waiting for his 
mother to  come, the black officer told defendant that he was "wasting time." 
Furthermore, defendant's confession was improperly obtained for the addi- 
tional reason that  officers continued their interrogation of defendant after he 
stated that he did not want to  answer further questions without his parents 
being present. 
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2. Constitutional Law 8 30- denial of discovery requests-violation of right to 
fair trial 

In a prosecution for murder, burglary and conspiracy to commit burglary 
in which the State's chief witness professed to recall the crimes and that 
defendant participated with him and two others in them only after undergoing 
hypnosis a t  the suggestion of the police, and in which the witness shortly 
thereafter underwent a court-ordered psychiatric evaluation, negotiated a plea, 
and received a recommendation of a light sentence, defendant's right to a fair 
trial was violated by the trial court's denial of his pretrial motions seeking to 
obtain (1) the written psychiatric evaluation; (2) an independent psychiatric ex- 
amination of the witness; (3) disclosure of inducements to any prosecution 
witness or family of a witness; (4) disclosure of the full circumstances leading 
to the plea agreement; and (5) disclosure of the full circumstances leading to 
the witness's hypnosis. 

APPEAL by defendant from Seay, Judge. Judgments entered 
28 May 1982 in Superior Court, RUTHERFORD County. Heard in 
the Court of Appeals 13 April 1983. 

The defendant, af ter  trial, was found guilty of second degree 
murder, first degree burglary, and conspiracy to commit second 
degree burglary. 

A t  approximately 10:45 o'clock on the morning of January 8, 
1982, the pajama-clad body of 88-year-old Nannie Newsome was 
found lying face down in the yard immediately behind the build- 
ing next door t o  where she lived. The distance between Ms. 
Newsome's body and her house was approximately 175 yards. Ms. 
Newsome lived alone. There is a ball field located about a hun- 
dred yards or more behind her house. 

Police were called to the scene and arrived shortly 
thereafter. Upon their investigation of the scene, the police found 
that  Ms. Newsome's house consisted of three levels, an upstairs, a 
downstairs and a basement. There was a screened porch in back 
of the house. The police discovered that  the screen was torn back 
from the top and was falling down, with the bottom pushed out. 
They found one tennis shoe print in the dust and dirt  in the base- 
ment. The dust and dirt had been tracked up the steps, the rear 
door was standing open, and the lock had been busted on it. Por- 
tions of the lock and the wooden portions of the door were lying 
inside the  kitchen area of Ms. Newsome's house. The front door 
was locked. 
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Upon examination of the ball field behind the house, in- 
vestigating officers discovered other footprints in the ball field. 
However, there were no footprints discovered between the house 
and the ball field. The prints in the ball field were of a tennis 
shoe and a barefoot print. The prints were found approximately 
300 yards from Ms. Newsome's body. 

The investigating officers processed the scene and lifted 
several fingerprints from inside of the house, including prints 
from the wooden door which had been knocked in. A plaster cast 
was made of the footprint found in the basement. An examination 
of the prints in the ball field revealed that  there were two sets  of 
footprints in the ball field, one belonging to a barefoot person, the 
other belonging to a person with tennis shoes on. The officers 
determined that  the barefoot prints were those of Ms. Newsome, 
based upon a deformity in the toe print which was similar t o  her 
toe. The tennis shoe print in the ball field appeared to  be similar 
to the tennis shoe print found in the basement of the house. 

The plaster cast of the tennis shoe print and the fingerprint 
lifts were all submitted to the State  Bureau of Investigation 
laboratory for analysis. In addition, hair fibers found on a sheet 
which covered Ms. Newsome's body, hair fibers from her body, 
and hair fibers from several suspects were also submitted for 
analysis. 

The autopsy report confirmed that  there were superficial 
cuts and bruises on the face, torso, arms, legs and lower ex- 
tremities and feet of the body. There were tears in the  vaginal 
canal and bruises in the vaginal area. In the opinion of the 
medical examiner, Ms. Newsome died from a heart attack during 
strangulation and sexual assault. 

The investigating officers began questioning people in the 
surrounding community. Among those questioned were Otis 
Forney and his brother, Maurice Forney. Upon initial questioning, 
both Forney brothers denied any knowledge of any events a t  Ms. 
Newsome's house during the morning of January 8. However, the 
SBI laboratory analysis revealed that  the hair fibers lifted from 
the sheet which covered Ms. Newsome were microscopically con- 
sistent with Otis Forney's head hair. 

The police questioned Maurice Forney after Otis Forney was 
questioned. He continued to assert that he had no knowledge of 
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any events a t  Ms. Newsome's house. For a period of approximate- 
ly two weeks after Ms. Newsome's body was found, Maurice 
Forney knew nothing of the details of her death. 

After Forney had been questioned several times by the 
police, he took a polygraph examination. After that, someone con- 
vinced him that he was not telling the truth. Thereafter, he 
agreed to submit to hypnosis. He was hypnotized on two separate 
occasions and was asked questions about Ms. Newsome's death 
while under hypnosis. It was while under hypnosis that Maurice 
Forney first imagined that he was a t  Ms. Newsome's house on 
January 8th and had knowledge of the details of Ms. Newsome's 
death and imagined that he was involved. While under hypnosis, 
he thought that  Lester Flack had come to his house and took him 
on his shoulder a mile up the road to Stephen Hunt's house and a 
mile back down the road to Nannie Newsome's house. After 
undergoing hypnosis, Forney implicated himself, Stephen Hunt, 
Lester Flack and Richard Flack. 

Forney claimed to be an unwilling participant in a break in to 
the Newsome home and a physical and sexual assault upon Ms. 
Newsome during the early morning hours of January 8th. He 
testified that Lester Flack had come to his house and gotten him, 
and then had gone by Stephen Hunt's and gotten him, and the 
three of them had gone to Ms. Newsome's house. 

Soon after the police obtained Maurice Forney's statement, 
members of the Rutherford County Sheriffs Department went to 
the school where Stephen Hunt was enrolled, picked him up, and 
took him to the Sheriffs Department for questioning. He was 
questioned there for several hours, a t  the end of which he made 
an oral statement implicating himself, Forney and the Flack 
brothers in a break in of Ms. Newsome's house and an assault 
upon her. 

At  the time defendant made his statement, he was sixteen 
years old, living a t  home with his parents, had requested their 
presence, had been told they were coming, but was wasting time 
by waiting on them. Immediately after he made the oral state- 
ment, he was asked to make a signed statement and to record the 
statement. He refused to do either one. Shortly afterwards, he 
was taken to the jail, where he wrote out a statement repudiating 
the oral statement that he had made. 
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Defendant testified that on the night of January 7th and 
through the morning of January 8th, he was a t  home with his 
mother and father. This testimony was corroborated by both his 
mother and father. 

None of the physical evidence from the scene was in any way 
connected with Stephen Hunt. 

At torney  General Edmisten, by  Special Deputy Attorney 
General John R. B. Matthis and Assistant At torney General John 
F. Maddrey, for the State. 

Chambers, Ferguson, Watt ,  Wallas, Adkins & Fuller, by 
James E. Ferguson, II, for defendant appellant. 

PHILLIPS, Judge. 

[I] We are  obliged to hold that  defendant's confession was im- 
properly received in evidence against him. The record reveals 
that i t  was obtained in violation of his right against self-in- 
crimination under the Fifth and Fourteenth Amendments to the 
United States  Constitution. Though no physical force was in- 
volved, the circumstances recorded nevertheless indicate a coer- 
cively obtained, rather than a voluntarily given, statement, and 
though a Miranda warning was given a t  the beginning of the in- 
terrogation, the record shows beyond question that  his rights 
were thereafter violated when the police continued their inter- 
rogation and obtained the statement after the inexperienced and 
youthful defendant told them he did not want to answer any more 
questions until his parents arrived. 

This case is controlled by Miranda v. Arizona, 384 U.S. 436, 
16 L.Ed. 2d 694, 86 S.Ct. 1602 (1966). Miranda bars the use of 
statements stemming from custodial interrogation of the defend- 
ant if strict procedural safeguards a re  not met. Id. a t  444. 
"Custodial interrogation" means questioning initiated by the 
police "after a person has been taken into custody or otherwise 
deprived of his freedom of action in any significant way." Id. 
North Carolina has adopted an objective test of "custodial inter- 
rogation" that  asks whether a reasonable person would believe 
under the circumstances that he was free to leave. State v. Perry, 
298 N.C. 502, 259 S.E. 2d 496 (1979). In the present case, the dura- 
tion and location of the questioning, the number of police in- 
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volved, the defendant's youth and inexperience, and his request 
for his parents all indicate that defendant had no idea a t  all that 
he was free to leave, but rather believed that he was subject to 
the control of the officers and acted accordingly. 

From 10:30 in the morning when he was first picked up until 
approximately 4:30 in the afternoon, after he had made his state- 
ment, he only came in contact with police officers. He did not see 
his parents, a lawyer, or other friendly adult. Though he re- 
peatedly denied any knowledge of or involvement in the crime, 
the police just as repeatedly told him they did not believe him 
and knew he was involved. He was given a voice stress test and 
then told by several officers that the test showed he was lying. 
The officers told him that it would be easier on him if he told 
them about his involvement in the crime and that he would be 
wise to tell them about it. After his repeated denials to white of- 
ficers, his interrogators brought in a black officer who was not 
connected with the investigation of the case. This officer told him 
that he knew his father and that  his father would want him to  tell 
him about it. A white officer had previously told him that if he 
were his son, he would tell him to go ahead and tell about it. The 
defendant asked for his mother, but did not get to see her before 
making the statement. As he was waiting for his mother to come, 
the black officer told him that he was "wasting time." Thus, not 
only was the interrogation "custodial," it was also psychologically 
coercive. 

But even if that was not the case, it is clear that the defend- 
ant's statement was improperly obtained for another Miranda 
reason. Although defendant was initially given the required 
Miranda warnings, the police failed to respect his constitutional 
rights after he stated he did not want to answer further questions 
without his parents being present. Continuing with their inter- 
rogation, as they admittedly did, notwithstanding his request to 
the contrary, was a clear and direct violation of Miranda, supra, 
a t  473-74: 

If the individual indicates in any manner, at  any time prior to 
or during questioning, that he wishes to remain silent, the in- 
terrogation must cease. At this point he has shown that he 
intends to exercise his Fifth Amendment privilege; any state- 
ment taken after the person invokes his privilege cannot be 
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other than the product of compulsion, subtle or otherwise. 
Without the right t o  cut off questioning, the setting of in- 
custody interrogation operates on the individual t o  overcome 
free choice in producing a statement after the privilege has 
been once invoked. 

Upon retrial, therefore, the statement obtained from defend- 
an t  during the custodial interrogation cannot be used in evidence 
against him. 

[2] With considerable justification, the defendant contends that 
his rights to a fair trial were also violated by several rulings of 
the trial court that unduly shielded the witness Maurice Forney 
from defendant's scrutiny and inquiry. A more justifiable basis 
for a defendant on trial for grave felonies being allowed wide 
latitude in discovering the mental status of a prosecuting witness, 
and how he came to  be one, can scarcely be imagined. No physical 
evidence connected defendant with the crime and Forney was the 
main witness against him; but, according to the record, for two 
weeks after the crime, Forney truthfully maintained to  the of- 
ficers that  he knew nothing whatever about the crime and was 
not involved in it. After undergoing hypnosis a t  the suggestion of 
the police, however, Forney professed to recall the crime and that  
defendant participated with him and several others in it; and 
shortly thereafter, he underwent a court-ordered psychiatric 
evaluation, negotiated a plea, and a light sentence was recom- 
mended for him. Obviously, information bearing upon Forney's 
mental and emotional stability, why hypnosis was needed to  re- 
activate his memory, how he came to  agree to  it, and the cir- 
cumstances that  led to  the plea bargain was essential to  
defendant's case and should have been made available to him 
upon request. 

In pretrial motions, defendant sought to obtain (1) the  writ- 
ten psychiatric evaluation; (2) an independent psychiatric 
examination of Forney; (3) disclosure of inducements t o  any prose- 
cution witness or family of a witness; (4) disclosure of the full cir- 
cumstances leading to the plea agreement; and (5) disclosure of 
the full circumstances leading to hypnosis. Each motion was 
denied, erroneously so, in our opinion. 

The court apparently withheld the psychiatric evaluation re- 
port under the mistaken impression that it was required to do 
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so by statute. Though the examination was made for the purpose 
of establishing Forney's capacity to plead to the indictment 
against him pursuant to the provisions of G.S. 15A-1002, and that 
statute does require the hospital to give copies of its report only 
to  the court and the examinee, it expressly authorizes the court 
to  handle its copy as it sees fit and to reveal its contents to 
others under such conditions as are deemed appropriate. But even 
if the statute required that Forney's privacy be kept inviolate, 
since he had negotiated a plea and his fair trial rights were no 
longer involved, it would have to yield to the superior constitu- 
tional rights that are here involved. Davis v. Alaska, 415 U.S. 308, 
39 L.Ed. 2d 347, 94 S.Ct. 1105 (1974); Chambers v. Mississippi 410 
U.S. 284, 35 L.Ed. 2d 297, 93 S.Ct. 1038 (1973). 

This case is similar to and governed by Chavis v. North 
Carolina, 637 F. 2d 213 (4th Cir. 1980). In that case the trial court 
granted the motion for production of a psychiatric report of a 
prosecuting witness, but the State failed to provide the defendant 
with a copy. In holding that the defendant's due process rights 
were violated, the Court noted, however, that the report, which 
was in the record, contained information helpful to defendant. The 
State attempts to distinguish Chavis from this case for that 
reason, pointing out that the defendant has not shown that he has 
been prejudiced by his failure to obtain the report. Yet the 
defendant did move that the report be sealed and included in the 
record for appellate review, but the trial judge refused to do so, 
which was error. State v. Hardy, 293 N.C. 105, 128, 235 S.E. 2d 
828, 842 (1977). Since defendant's only means of showing prejudice 
was erroneously barred by the trial court, prejudice is assumed. 

The record reveals no reason for denying defendant's request 
for an independent psychiatric examination of Maurice Forney, 
and none was given. This witness was able to testify only through 
the aid of hypnosis, which on its face raised legitimate questions 
as to  the witness's mental reliability, stability, and sug- 
gestibility - questions requiring qualified scientific appraisal, not 
only for the enforcement of defendant's due process rights, but 
also for the guidance of the court and jury in assessing such 
bizarre circumstances. The record contains no indication that 
Forney was unwilling to be examined again, but even if he was, 
since he and the State opened the psychiatric door by resorting 
to hypnosis, they cannot close it to the defendant without imping- 
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ing upon his constitutional rights to  a fair trial, which, under 
these unusual circumstances, can be protected only in this way. 
For  similar reasons, the other information requested by defendant 
in the  several motions referred to should have been furnished. 

This matter  is returned t o  the Superior Court for a new trial 
in accord with this opinion. 

New trial. 

Judges HILL and JOHNSON concur. 

FRED FRANKLIN BECK, JR. v. BARBARA TAVES BECK (WADE) 

No. 821DC1085 

(Filed 20 September 1983) 

1. Divorce and Alimony S 23.3- child custody - jurisdiction over contempt pro- 
ceeding 

North Carolina properly had jurisdiction over a contempt proceeding 
where the original order of custody had been entered in this State, appellee's 
cause of action was a motion in the cause filed in the original action, it was 
filed prior to  a Pennsylvania action in which visitation privileges were tem- 
porarily suspended, and where the Pennsylvania court made no finding on the 
record proper that  it had jurisdiction or that jurisdiction had been exercised 
pursuant to the Uniform Child Custody Jurisdiction Act, or that the appellee 
had an opportunity to  be heard prior to  the entry of the temporary order pur- 
suant to  G.S. 50A-4. Under North Carolina case law, matters of custody, which 
include visitation rights under G.S. 50A-2(23, are pending until the death of one 
of the parties or the child reaches the age of majority. G.S. 50-13.3(a), G.S. 
50A-14, and G.S. 50A-4. 

2. Divorce and Alimony 8 23.4- child custody-contempt proceeding-service of 
process sufficient 

Service of process on defendant's attorney was sufficient to  obtain per- 
sonal jurisdiction on defendant by the North Carolina court where the at- 
torney generally handled the legal affairs of defendant, and where the 
attorney appeared as counsel of record and where he had been properly 
served as  attorney of record. 

3. Divorce and Alimony S 25.12- child custody-contempt proceeding-failure to 
turn over child for visitation 

There was no merit to defendant's argument that she could not be ad- 
judged guilty of contempt for failure to turn over the minor child when the 
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father never came to visit him where the evidence tended to show that defend- 
ant had not allowed visitation pursuant to a custody order and the plaintiff 
was unable to exercise his visitation rights because of the willful, deliberate 
and wrongful acts of the appellant. 

APPEAL by defendant from Parker, Judge. Judgment entered 
2 July 1982 in District Court, DARE County. Heard in the Court of 
Appeals 1 September 1983. 

Plaintiff moved the Court for an Order requiring defendant 
to appear and show cause, if she has any, why she should not be 
punished for contempt for failure to make the minor child born to 
the parties available for visitation as provided in an Order of the 
~ i s t r i c t  Court of Dare County on 3 September 1981, and for at- 
torney fees. Custody had previously been awarded to defendant. 
The trial judge denied defendant's Motion to Dismiss, received 
evidence, made findings of fact and conclusions, and thereupon 
entered an order punishing the defendant for civil contempt, 
stayed execution thereof to allow the defendant an opportunity to 
purge herself, fined defendant, directed the defendant to deliver 
the child to plaintiff and otherwise comply with the original Order 
entered in the cause. Defendant appealed. 

Barbara Taves Wade, pro se, for the appellant. 

G. Irvin Aldridge for the appellee. 

HILL, Judge. 

Appellant argues the trial judge erred in denying her Motion 
to Dismiss for lack of jurisdiction over the subject matter on the 
grounds that a prior order had been entered concerning the 
custody of the child in the State of Pennsylvania. We conclude, 
however, the trial court properly found that North Carolina had 
jurisdiction over this contempt proceeding. 

The following facts appear. Appellant and appellee were mar- 
ried in 1978. Following a separation and divorce, the child was 
placed in the custody of the appellant mother on 3 September 
1981, with visitation privileges and transportation responsibility 
allotted to the appellee father. On 18 September and 1 October 
following, the father visited with the child. On 14 October 1981 
the mother and child moved to Pittsburgh, Pennsylvania. At  that 
time the mother advised the father by telephone that the child 
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could be picked up for visitation at  1737 Noblestown Road in 
Pittsburgh. The mother further advised the father by letter nine 
days later the child could be picked up at  this address. 

The father subsequently called the Beachcomber Motel a t  
Nags Head where his wife had previously stayed with the child 
and was advised the child was not there. He made telephone calls 
on a t  least two occasions to 1737 Noblestown Road and was ad- 
vised the child would be in after 5:00 p.m., but that the child did 
not live there. At  no time did the father go to Pennsylvania to 
pick up the child. 

On 3 May 1982 the father caused this motion in the cause to 
be filed and served on Leonard Logan, a North Carolina attorney 
who had represented the mother in the previous action. There- 
after, in an action instituted six months and twenty days after the 
mother left North Carolina to reside permanently in Penn- 
sylvania, the Court of Common Pleas of Allegheny County, Penn- 
sylvania, entered the following Order on 17 June 1982: 

AND NOW, this 17th day of June, 1982, upon ex parte 
argument by Bradley Gelder, Esquire and Robert Raphael, 
Esquire, and following the unsuccessful attempts of the court 
to  communicate with Judge J. Richard Parker, Dare County, 
North Carolina, and based upon allegations of the possibility 
of serious emotional harm to the parties' son, Barrett 
Templeton Beck, if the defendant, Fred Beck, Jr., were to 
comply with the "visitation" granted to him by Judge 
Parker's Order of February 3, 1982, and it appearing further 
that  the best interests of said child would be promoted with 
little or no accompanying harm to the defendant by the entry 
of this order; 

NOW, THEREFORE, i t  is ORDERED, ADJUDGED and 
DECREED that the plaintiff, Barbara Wade, shall not make the 
parties' son, Barrett, available for the aforesaid visitation un- 
til a further conciliation and, if necessary, hearing can be 
held which shall be scheduled before the undersigned a t  2:30 
P.M. June 25, 1982, which conciliation shall be in lieu of that 
originally scheduled before the undersigned on July 14, 1982. 
COUNSEL FOR PLAINTIFF ARE DIRECTED TO EFFECTUATE AP- 
PROPRIATE SERVICE OF THIS ORDER. 
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On 23 June 1982 Attorney Leonard Logan moved the North 
Carolina District Court to dismiss the appellee's motion as provid- 
ed in Rule 12(b) of the Rules of Civil Procedure, contending that 
North Carolina is an "inconvenient forum" and the Family Divi- 
sion of the Court of Common Pleas in Allegheny County, Penn- 
sylvania is "a more appropriate forum." Attorney Logan attached 
a copy of appellant's complaint for custody pending in the Penn- 
sylvania court and the order set out above. The trial judge in 
North Carolina denied appellant's motion to dismiss, heard 
testimony, made findings of fact including the record docketing 
the Pennsylvania decree in the Dare County Clerk's Office, con- 
cluded that appellant had not made a good faith effort to comply 
with the Order entered in North Carolina, and entered judgment 
requiring appellant to be punished for contempt, but stayed ex- 
ecution on certain conditions. The appellant contends North 
Carolina is not the proper jurisdiction to determine custody of the 
child. We disagree. 

[I] North Carolina and Pennsylvania each have enacted the 
Uniform Child Custody Jurisdiction Act. G.S., Chap. 50A. The Act 
mandates the recognition of out-of-state custody decrees, and en- 
courages the continuing jurisdiction of the court which entered 
the original custody decree. G.S. 50A-14 provides: 

(a) If a court of another state has made a custody decree, 
a court of this State shall not modify that decree unless (1) it 
appears to the court of this State that the court which 
rendered the decree does not now have jurisdiction under 
jurisdictional prerequisites substantially in accordance with 
this Chapter or has declined to assume jurisdiction to modify 
the decree and (2) the court of this State has jurisdiction. 

We must determine, therefore, whether the Dare County District 
Court, which entered the original custody decree, either lacks 
jurisdiction or has declined to assume jurisdiction to modify its 
decree. 

There is no suggestion that the North Carolina court has 
ever declined to assume jurisdiction in this matter. The original 
order of custody had been entered in this state, and appellee's 
cause of action was a motion in the cause based on the original ac- 
tion, filed prior to the Pennsylvania action, which was ex parte 
ahd temporary in nature, and was not served on appellee. Nor 
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was appellee present in Pennsylvania when the  action was taken. 
The Pennsylvania court made no finding on the record proper 
that  i t  had jurisdiction or that  jurisdiction had been exercised 
pursuant to  the  Uniform Child Custody Jurisdiction Act, or that 
the appellee had an opportunity t o  be heard prior t o  the  entry of 
the temporary order pursuant to  G.S. 50A-4. The Court simply 
found tha t  it made unsuccessful attempts to  communicate with 
the North Carolina judge in Dare County, that  the father would 
not be harmed by the order, and that  based on allegations of 
possible emotional harm to  the child if visitation were granted 
the father, the mother should not make the child available until 
further hearing and conciliation made on June  25, 1982. 

As t o  North Carolina's continuing jurisdiction, we look to 
North Carolina law. G.S. 50-13.3(a) provides that  "[aln order pro- 
viding for the custody of a minor child is enforceable by pro- 
ceedings for civil contempt . . . ." Under North Carolina case 
law, matters  of custody, which include visitation rights under G.S. 
50A-2(23, a r e  pending until the  death of one of the parties or the 
child reaches the  age of majority. Johnson v. Johnson, 14 N.C. 
App. 378, 188 S.E. 2d 711 (1972). "[Tlhe hands of the  courts would 
be effectively tied if they had no jurisdiction to  enforce the 
orders they entered." Morris v. Morris, 42 N.C. App. 222, 256 S.E. 
2d 302 (1979). North Carolina's continuing jurisdiction clearly 
satisfies "jurisdictional prerequisites substantially in accordance 
with this Chapter" as  required by G.S. 50A-14 of the  Uniform 
Child Custody Jurisdiction Act. Therefore, North Carolina proper- 
ly had jurisdiction over the contempt proceeding, and appellant's 
first assignment of error  is overruled. 

[2] We next conclude that  service of process on Leonard G. 
Logan, J r .  was sufficient to  obtain personal jurisdiction on the ap- 
pellant by North Carolina. I t  is undisputed that  a copy of the mo- 
tion to  show cause was served on the attorney Leonard Logan by 
mail, and the  order to show cause signed by the trial judge was 
served personally on the attorney as  well. An attorney who gen- 
erally handles the  legal affairs for an individual is not an agent of 
that  person for the service of process unless he makes an ap- 
pearance in the  lawsuit for him. The court found a s  a fact that 
Leonard G. Logan, Jr. appeared as  counsel of record and that he 
had been properly served as  attorney of record. No objection to 
service was raised. No exception appears in the records to these 
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findings. Therefore, the service on the attorney was the same as 
service on the appellant. 

[3] Appellant argues she may not be adjudged guilty of con- 
tempt for failure to turn over the child when the father never 
came for him. We do not agree. The trial court found in its order 
of 23 June 1982 that the appellant had not allowed visitation pur- 
suant to the order of 3 September 1981. The trial court's findings 
in this regard were supported by competent evidence. At the 
time of the entry of the original judgment the minor child was 
residing with his mother a t  the Beachcomber Motel in Nags Head. 
The appellee picked up the child a t  this location on alternate 
weekends. When he called to verify the pick up for the third 
visitation period, someone at  the motel advised appellee the child 
was not in, and on the following day the appellant advised the ap- 
pellee the child could be picked up a t  1737 Noblestown Road in 
Pittsburgh, Pennsylvania, giving him a telephone number a t  the 
garage operated by a man to whom she is presently married. Ap- 
pellee saw appellant after 27 October 1981 in Dare County, and 
the appellant advised him the child was with his grandparents. 
Appellee called the Beachcomber Motel as well as the telephone 
number given him by appellant and got no information as to the 
whereabouts of the child. On one occasion the appellant returned 
to North Carolina with the child but did not notify appellee. In 
fact, the residence of the child was first revealed by the grand- 
mother during the contempt hearing held on 23 June 1982. I t  is 
apparent the appellee was unable to exercise his visitation rights 
because of the willful, deliberate and wrongful acts of the ap- 
pellant. The record is replete with findings by the trial judges 
showing plaintiff's efforts to keep in touch with his son by mail, 
telephone calls, and otherwise. In contempt proceedings, findings 
are conclusive on appeal when supported by the record. Clark v. 
Clark, 294 N.C. 554, 243 S.E. 2d 129 (1978); Lee v. Lee, 37 N.C. 
App. 371, 246 S.E. 2d 49 (1978). The appellant's assignment is 
overruled. 

We have examined appellant's remaining assignments of er- 
ror and find them without merit. 
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The judgment of the trial court is 

Affirmed. 

Judges HEDRICK and WEBB concur in the result. 

IN THE MATTER OF: CATHERINE DIANE THOMPSON 

No. 8321DC370 

(Filed 20 September 1983) 

Infants 8 4- neglected child-sufficiency of evidence 
A 5-year-old child was a "neglected" child within the meaning of G.S. 

78-517(1) where the evidence showed that respondent mother, as a disciplinary 
measure against what she viewed as her child's improper sexual conduct, 
struck the child with a belt and, on a t  least three occasions while bathing the 
child, inserted her finger or a wash cloth into the child's vagina and washed 
with sufficient force to cause the child to bleed, and where a pediatrician who 
examined the child and a social worker recommended that the child be 
evaluated to determine if she was developing normally and to have the child 
treated if necessary, but respondent mother refused to permit evaluation of 
the child by the Child Guidance Clinic. Therefore, the trial court erred in 
dismissing a petition by a county department of social services for an order 
directing respondent mother to accept and cooperate with petitioner's Protec- 
tive Services for Children and to permit evaluation and appropriate treatment 
of the child by the county Child Guidance Clinic. 

APPEAL by Guardian ad Litem from Tanis, Judge. Order 
entered 16 December 1982 in District Court, FORSYTH County. 
Heard in the Court of Appeals 26 August 1983. 

Petitioner, Forsyth County Department of Social Services 
(DSS) filed a juvenile petition on 4 November 1982, alleging that 
Catherine Diane Thompson, a minor, is a neglected child as de- 
fined by G.S. 7A-517(21) in that the child does not receive proper 
care, supervision or discipline from her mother, the respondent. 
The petition alleged specifically that on or about 26 October 1982 
the mother inflicted upon the child's face linear bruises, caused in- 
juries to the child's vaginal area by excessive washing, and that 
the mother had admitted to DSS that such vaginal abrasion had 
also occurred during past washings of the child. The petition 
alleged further that upon investigation, DSS determined that in 
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order to insure that the child receives proper care and supervi- 
sion the child would require evaluation and appropriate treatment 
a t  the Child Guidance Clinic of Forsyth County and that the 
mother would require evaluation a t  the Family Counseling Unit of 
the Department of Social Services. 

A hearing on the merits of the petition was held on 16 De- 
cember 1982. The testimony presented by the petitioner tended 
to show that on 27 October 1982, Daisy Chambers, principal of 
Latham School, called the Forsyth County Department of Social 
Services and reported that Catherine Thompson, a five year old 
pre-kindergarten student, had a bruised face and had complained 
that the mother had been "digging into" her vagina with her 
finger or a washcloth during baths. Mrs. Chambers checked the 
child's underwear and observed some spots of blood. 

Stephanie Hayes, a social worker from the Child Protective 
Service of the Forsyth County Department of Social Services, 
went to  Latham School and spoke with the child. Catherine re- 
peated the complaint, stating that her mother was angry with her 
for straying down the street; that her mother hit her on the face 
with a belt and threw her on the floor. The child was then given a 
doll and she demonstrated the treatment she had received. 
Catherine told Ms. Hayes that after being struck, her mother 
placed her in the bathtub, opened her legs and "dug into" her 
with a washcloth. Further, that although she was crying a t  the 
time, her mother proceeded to lay her on a towel on the bed to 
"check her" and "dig some more." Catherine stated that this hap- 
pened a t  each bath and that she often bleeds. 

After leaving Latham School, Ms. Hayes went to the child's 
home and talked with her mother, Marie Hynes. Ms. Hynes ad- 
mitted that she had often bathed Catherine by scrubbing her 
vaginal area because she was concerned that  the child was mas- 
turbating excessively. Ms. Hynes also acknowledged that she had 
been upset with Catherine the night before, had struck the child 
with her hand and then scrubbed her because she had been flirt- 
ing with some of the little boys in the neighborhood. Ms. Hynes 
stated that she felt this was an appropriate disciplinary measure 
to curb her child's sexual exploration. 

Later that  afternoon, with the consent of her mother, Cath- 
erine was taken to Reynolds Health Center where she was ex- 
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amined by Dr. Michael Lawless, a pediatrician. Dr. Lawless testi- 
fied that his examination revealed a linear bruise on the child's 
forehead, a second oval bruise on the side of her face, a third 
bruise on her chest, and significant irritation and abrasion of the 
internal genital area which oozed blood easily. Dr. Lawless 
testified that it was not likely that the linear forehead bruise had 
been caused by a human hand, but rather was consistent with be- 
ing hit with a belt. 

Dr. Lawless also testified that he discussed proper methods 
of feminine hygiene with Ms. Hynes and recommended that Cath- 
erine be evaluated by the Child Guidance Clinic to be sure she 
was developing normally. He also discussed Ms. Hynes' back- 
ground and she revealed to the doctor that she had been sexually 
abused as a child. Dr. Lawless then indicated that Ms. Hynes 
might be overreacting to her child's sexual development in light 
of her own childhood experience and suggested that she accom- 
pany Catherine to the Child Guidance Clinic, and that both could 
benefit from some counseling. He then made a referral for the 
child to the Clinic. 

In following up on her initial investigation, Ms. Hayes found 
that Ms. Hynes had not taken the child to be evaluated. Ms. 
Hynes stated to her that she did not feel it was necessary to take 
Cathy to the Clinic since she had already discussed proper 
hygiene with Dr. Lawless. During this visit, Mr. Cordell Roudy, 
Ms. Hynes' boyfriend, told Ms. Hayes that Catherine's mother did 
not need to be told how to raise her child and ordered the social 
worker from the home with a curse after threatening to hit her. 

I The respondent mother offered the testimony of several 
neighbors to show that they had no knowledge of any abuse of 
the child, that the child was well fed and clothed, that the Hynes' 
home was very neat and that Ms. Hynes was a good mother. 

After hearing the testimony of all parties and the arguments 
of counsel, the district court found as a fact that Catherine's 
mother had become upset with her, struck her with a belt, and 
had washed her genital area with sufficient force to cause the 
child to bleed on a t  least three occasions. The court also found 
that the pediatrician had reported several bruises on the child; 
that he had observed internal abrasions of the child's genitals 
which oozed blood easily; that he had referred the child to the 
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Child Guidance Clinic for evaluation, but that Ms. Hynes refused 
to follow through with that recommendation. In addition, the 
court found that Ms. Hynes' home was usually well kept and 
Catherine was well fed and well clothed. 

Finally, the court found that the petitioner and the child's 
guardian ad litem both recommended that the child be evaluated 
to determine if the child was developing normally and to have the 
child treated if necessary; that Ms. Hynes accept and cooperate 
with Protective Services for Children of Forsyth County DSS; 
and that Ms. Hynes receive counseling with the Family Counsel- 
ing Unit of DSS, in order to better cope with her child's sexual 
development. 

Based upon these findings, the court concluded as a matter of 
law that Catherine was not a neglected child as defined by G.S. 
?A-517(213 and the petition was dismissed. The child's guardian ad 
litem appeals the dismissal of the petition on the grounds that the 
facts as found by the court do not support its conclusions of law 
and consequent dismissal of the petition. 

Connolly, O'Toole & Sherman, by Daniel E. O'Toole, for the 
juvenile appellant. 

No brief filed, for the respondent appellee. 

JOHNSON, Judge. 

It is unchallenged, and the court found, that the five year old 
child Catherine was struck with a belt by her mother and then 
scrubbed until she bled into her bath water, as a disciplinary 
measure against what her mother viewed, correctly or incorrect- 
ly, as her child's improper sexual conduct. Ms. Hynes, the child's 
mother, stated that she felt this was an appropriate disciplinary 
measure, and the court found that the child bled from this rough 
handling on at  least three occasions. The results of these 
disciplinary measures were multiple bruises and abrasions. The 
child's examining pediatrician, guardian ad litem, and the peti- 
tioner DSS all recommended that the child be evaluated by the 
Child Guidance Clinic of Forsyth County to determine if the child 
was developing normally and to  have the child treated if nec- 
essary and the respondent mother, after being so advised, failed 
to take the child to be evaluated. However, the court concluded 
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that  Catherine was not a neglected child as  defined by G.S. 
7A-517(21). 

The issue presented in this appeal is whether a child who is 
found to have been disciplined so severely that  bruises and inter- 
nal abrasions result is a "neglected" juvenile within the meaning 
of G.S. 7A-517(21). A neglected child is defined by that statute, in 
pertinent part, as  a "juvenile who does not receive proper care, 
supervision, or discipline from his parent . . . or who is not pro- 
vided necessary medical care or  other remedial care recognized 
under State  law, or  who lives in an environment injurious to his 
welfare . . ." We conclude that Catherine is a neglected juvenile 
under this definition and hold that,  on the facts found, the court 
erred by dismissing the petition. 

A t  the outset, it must be noted that  this is not a petition 
seeking termination of the respondent mother's parental rights. It 
appears from the juvenile petition and the court's order that  the 
Department of Social Services sought an order primarily direct- 
ing the respondent mother to accept and cooperate with the peti- 
tioner's Protective Services for Children and to  have the child 
evaluated by the County's Child Guidance Clinic. 

The district court's findings of fact establish that the re- 
spondent mother struck her child with a belt and, on a t  least 
three occasions while bathing the child, inserted her finger or  a 
washcloth into the child's vagina and washed with sufficient force 
to  cause the child to bleed. Under G.S. 7A-517(213, a child who 
does not receive proper care, supervision or discipline is a 
neglected juvenile. In general, treatment of a child which falls 
below the normative standards imposed upon parents by our 
society is considered neglectful. See In re  Huber, 57 N.C. App. 
453, 291 S.E. 2d 916, disc, rev. denied, 306 N.C. 557, 294 S.E. 2d 
223 (1982); In re  Cusson, 43 N.C. App. 333, 258 S.E. 2d 858 (1979); 
In re  McMillan, 30 N.C. App. 235, 226 S.E. 2d 693 (1976) (willful 
failure and refusal to send children to school constitutes neglect). 
Should the  mistreatment rise t o  the  level of an injury which 
creates a substantial risk of impairing the health of the child, i t  
would constitute abuse under G.S. 7A-517(1). The injuries sus- 
tained by Catherine Thompson were not found by the court to 
have been of a serious nature. However, the bruises and abra- 
sions resulting from Ms. Hynes' disciplining of her five year old 
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child against what she perceived a s  her child's improper sexual 
conduct show methods of care and discipline which are  below nor- 
mal standards, and therefore, establish neglect under G.S. 
7A-517(21). 

Moreover, decisions of courts in other jurisdictions support 
the view that  "neglect" does not necessarily require a finding of 
nonfeasance by a parent; malfeasance just a s  readily qualifies a s  
improper care or  discipline. See In re Jackson, 81 Ill. App. 3d 136, 
400 N.E. 2d 1087 (1980) (physical abuse alone would have sup- 
ported the finding of neglect); In Interest of Jones, 59 Ill. App. 3d 
412, 376 N.E. 2d 49 (1978) (a conclusion of neglect sustained upon 
findings that  child had burns on his feet inconsistent with his 
parents' explanation); In Interest of S. W., 290 N.W. 2d 675 (N.D. 
1980) (child found to  be "deprived" rather  than abused a s  a result 
of sustaining multiple bruises from her father's excessive punish- 
ment; such punishment falling below minimum standards of care 
tolerable by the community); see generally 17 Ariz. L. Rev. 1055 
(1975). 

Furthermore, the facts a s  found by the district court 
establish that  a physician and social worker found the child in 
need of evaluation and that  her mother refused to  cooperate. 
Based upon the  testimony of Dr. Lawless, the court found that 
the doctor examined the child, discussed her condition with her 
mother and recommended that  the child be evaluated by the 
Child Guidance Clinic. The testimony indicates that  the doctor's 
concern was twofold. First, the mother reported what she con- 
sidered to be excessive self-manipulation by the  child. Second, Ms. 
Hynes told Dr. Lawless that  she had been abused a s  a child and 
he expressed his concern that  the mother was overreacting to her 
five year old child's normal curiosity. He then suggested that  she 
accompany the child to counseling and made a referral to the 
Clinic. The social worker, Ms. Hayes, attempted to  facilitate the 
pair's visit t o  the Clinic, however, despite these efforts Ms. Hynes 
did not take Catherine to be evaluated. 

This Court, in In re Cusson, supra, found that  a mother's 
keeping of her son from therapeutic daycare would constitute a 
finding that  the child was neglected under G.S. 7A-278(43, 
[predecessor t o  G.S. 7A-517(213], in that  the child did not receive 
proper care or discipline or was not provided necessary medical 
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care. 43 N.C. App. at  336, 258 S.E. 2d at  860. Similarly, in In re 
Huber, supra, a child was held to be a "neglected child" within 
the meaning of G.S. 7A-517(21) where the child had a severe 
speech defect which was treatable, but the mother refused to 
allow the child to receive the necessary medical and remedial care 
that would allow the child to develop to her full educational and 
emotional potential. In Huber this Court observed that to 
"deprive a child of the opportunity for normal growth and de- 
velopment is perhaps the greatest neglect a parent can impose 
upon a child." 57 N.C. App. at  458, 291 S.E. 2d a t  919. See also In 
the Matter of Ray, 95 Misc. 2d 1026, 408 N.Y.S. 2d 737 (1978) (a 
mother's failure to follow through on plans for psychological 
treatment for her child's hyperactivity as recommended by health 
officials constituted neglect), 

The court's findings regarding the pediatrician and social 
worker's recommendations that Catherine be evaluated to deter- 
mine if she is developing normally and be treated if necessary, 
and the respondent mother's failure to seek the recommended 
treatment for her child support the conclusion of neglect by 
reason of the respondent's failure to provide necessary medical 
care which would consequently deprive the child of the opportuni- 
t y  for normal growth and development. While they are certainly 
important, findings that the child's home is clean and that she is 
well fed and clothed are not dispositive on the issue of neglect. 
Any child whose physical, mental or emotional condition has been 
impaired or is in danger of becoming impaired as a result of the 
failure of his or her parent to exercise that degree of care consist- 
ent with the "normative standards imposed upon parents by our 
society," In re Huber, supra, may be considered neglected under 
G.S. 7A-517(21). 

Accordingly, the district court erred by concluding as a mat- 
ter  of law, upon the facts found, that Catherine was not a 
neglected juvenile, and the order entered must be vacated. This 
cause is remanded to the district court for further proceedings 
not inconsistent with this decision. 

Vacated and remanded. 

Judges WHICHARD and EAGLES concur. 
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STATE OF NORTH CAROLINA v. LLOYD ALFRED CANIPE 

No. 8213SC1217 

(Filed 20 September 1983) 

1. Criminal Law Q 138- evidence used to prove aggravating factors different 
from evidence used to prove crime-improper to use same evidence to prove 
two aggravating factors 

In a prosecution for larceny by an employee, it was proper for the trial 
court to use the value of the items taken to prove an aggravating factor since 
the value of the property was not necessary to prove an element of the crime 
of larceny by an employee; however, it was not proper for the trial court t o  
use the  value of the property stolen to  prove more than one aggravating fac- 
tor. G.S. 15A-1340.4(1) and G.S. 14-74. 

2. Criminal Law Q 138 - sentencing hearing - prior conviction - no indication 
defendant indigent or represented by counsel 

The trial court erred in finding as an aggravating factor that the defend- 
ant had a prior conviction of driving under the  influence of some intoxicating 
beverage, which was punishable by more than 60 days confinement, since the 
trial court did not determine whether the defendant was indigent at  the prior 
proceeding, and if so, whether he was represented by counsel or properly 
waived assistance. G.S. 15A-1340.4(e) and G.S. 158-980. 

APPEAL by defendant from Preston, Judge. Judgment 
entered 1 April 1982 in Superior Court, BRUNSWICK County. 
Heard in the  Court of Appeals 1 September 1983. 

The defendant was tried on a bill of indictment charging him 
with larceny by an employee. I t  was shown a t  trial that  on 30 
August 1981, while an employee of Marsh Harbor Golf Club, the 
defendant took wearing apparel valued a t  $4,614 from the club's 
pro shop with the intent t o  convert it t o  his own use. The jury 
found the  defendant guilty a s  charged. 

A t  the  sentencing hearing, the  State  noted that  during his 
testimony a t  trial the defendant admitted that  he had been con- 
victed one time of driving under the influence of some intox- 
icating beverage, an offense punishable by more than 60 days 
imprisonment. There was no evidence a s  to whether he was in- 
digent a t  that  time, whether he was represented by counsel or 
whether he waived counsel with respect t o  that  prior conviction. 
The defendant, in turn, offered evidence of his good character and 
evidence that  he had a good reputation in the community. 
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From this evidence, the court found as aggravating factors: 1) 
that the offense was committed for hire or pecuniary gain, 2) that 
the offense involved an attempted or actual taking of property of 
great monetary value or damage causing great monetary loss, or 
the offense involved an unusually large quantity of contraband, 
and 3) that the defendant had a prior conviction or convictions for 
criminal offenses punishable by more than sixty days confine- 
ment. As a mitigating factor the court found that the defendant 
had been a person of good character or had had a good reputation 
in the community in which he lived. 

The offense for which the defendant was charged, larceny by 
an employee, is a Class H felony, the presumptive prison term for 
a Class H felony being three years under G.S. 14-74. After 
weighing the various aggravating and mitigating factors the trial 
court sentenced the defendant to eight years imprisonment, a 
sentence from which the defendant appeals. 

Attorney General Rufus L. Edmisten, by Associate Attorney 
K. Michele Allison, for the State. 

Walton, Fairley & Jess, by Ray H. Walton and William F. 
Fairle y, for defendant-appellant. 

ARNOLD, Judge. 

[I] The defendant first contends that the trial judge improperly 
considered evidence initially used to prove an element of the 
crime of larceny by an employee to  also prove aggravating factors 
in violation of G.S. 15A-1340.4(a)(l), which states in part that 
"[e]vidence necessary to prove an element of the offense may not 
be used to  prove any factor in aggravation, and the same item of 
evidence may not be used to prove more than one factor in ag- 
gravation." 

In order to prove larceny by an employee it must be proved 
that: (1) the defendant was an employee of the owner of the stolen 
items, (2) the articles were taken without the assent of the 
employer, (3) the defendant embezzled the articles of his employer 
or converted them to his own use, and (4) the defendant had the 
intent to  steal the articles or to defraud his employer thereof. See 
G.S. 14-74. 
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The evidence presented by the State to prove the element of 
larceny by employee was that a fellow employee, after seeing the 
defendant take assorted pants, coats, hats, sweaters and visors 
out of the pro shop and put them into the defendant's station 
wagon, subsequently reported what he had seen to Judy Young, 
vice-president of Marsh Harbor Golf Club. Young then made an 
inventory and discovered that merchandise totalling $4,614, in- 
cluding 11 jackets, 25 shirts, 43 pairs of pants, 53 sweaters, 15 
sunvisors, and 58 caps, was missing from the shop. Young then 
alerted the sheriffs department of the theft. The defendant was 
later arrested, a t  which time his apartment was searched. During 
that search two or three pairs of pants and two or three shirts 
similar to those sold at  Marsh Harbor were found. This evidence 
satisfied the requisite elements of larceny by employee as em- 
bodied in G.S. 14-74. 

The evidence used by the trial judge to  find that two ag- 
gravating factors had been proved was the testimony that $4,614 
worth of merchandise had been taken from the shop, a fact not 
necessary to prove the crime of larceny by employee. G.S. 14-74 
does not require that the value of the stolen property be 
established. State v. Monk 36 N.C. App. 337, 244 S.E. 2d 186 
(1978). Since the trial judge clearly indicated that he based his 
finding of aggravating factors on the fact that merchandise 
valued at  $4,614 had been taken, the defendant's first contention 
is without merit. 

The defendant also contends, however, that the trial judge 
improperly used the same item of evidence to prove more than 
one aggravating factor in violation of G.S. 15A-1340.4. Evidence 
that merchandise valued at  $4,614 was taken was used to show 
not only that the offense was committed for pecuniary gain, but 
also to  show that the offense involved the taking of property of 
great monetary value. Conversely, the State argues that the trial 
judge's finding that the offense was committed for pecuniary gain 
was based on the quantity of articles taken as subsumed by the 
$4,614 figure, while the finding that the merchandise constituted 
property of great monetary value went to the value of the mer- 
chandise as represented by that same figure. We agree with the 
defendant. 

At the sentencing hearing, held 1 April 1982, the trial court 
found that: 
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[Tlhe aggravating factor No. 3, the offense was commit- 
ted for pecuniary gain, applies in that  the defendant is con- 
victed of larceny of $4,614 worth of golf visors and other 
wearing apparel; 

Item No. 13 applies in that  the offense involved the tak- 
ing of property of great monetary value, and the Court finds 
a s  a fact that  $4,614 is great  monetary value, and causing 
great monetary loss to  the Marsh Harbor Golf Club. . . . 
The State's contention on the one hand that,  by referring to 

$4,614 worth of golf apparel, the trial judge considered the  quan- 
ti ty of merchandise stolen while, on the other hand, he looked to 
the value of tha t  merchandise, is basically an at tempt to  derive 
two separate items of evidence from what is essentially one fact. 
We find that  the trial court did indeed use a single item of 
evidence, that  golf wear valued a t  $4,614 was taken from the pro 
shop, to  prove more than one aggravating factor in violation of 
G.S. 15A-1340.4. 

In the recent case of State v. Ahearn, the Supreme Court of 
North Carolina held that  "in every case in which i t  is found that 
the trial judge erred in a finding or  findings in aggravation and 
imposed a sentence beyond the presumptive term, the  case must 
be remanded for a new sentencing hearing." 307 N.C. 584, 602, 
300 S.E. 2d 689, 701 (1983). In light of the Court's decision, we are 
compelled to  order that  this case be remanded for a new sentenc- 
ing hearing. Moreover, the trial court will want t o  take notice of 
the fact that  G.S. 15A-1340.4(a)(l)(c) has been amended so  that  a 
finding of "pecuniary gain" is no longer t o  be considered an ag- 
gravating factor. The s tatute  now reads as  follows: 

"c. The defendant was hired or paid t o  commit the of- 
fense." (Amended 15 March 1983.) 

There is no evidence that  this defendant was hired or paid to 
take the golf apparel from the Marsh Harbor Golf Club. 

[2] According to  defendant the trial court further improperly 
found as  an aggravating factor that  the defendant had a prior con- 
viction of driving under the influence of some intoxicating 
beverage, which is punishable by more than 60 days confinement. 
The defendant relies on the language of G.S. 15A-1340.4(e) which 
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states  in part: "No prior conviction which occurred while the 
defendant was indigent may be considered in sentencing unless 
the defendant was represented by counsel or waived counsel with 
respect to that  prior conviction. A defendant may make a motion 
to  suppress evidence of a prior conviction pursuant to Article 53 
of this Chapter." 

There was no evidence offered a t  trial, however, as  to 
whether the defendant was indigent or represented by counsel 
when convicted of this prior driving under the influence charge. 
There was also no evidence that  the  defendant moved to suppress 
use of that  prior conviction. 

Before prior convictions may properly be considered, the 
trial court must determine whether the defendant was indigent a t  
the prior proceeding, and if so, whether he was represented by 
counsel or properly waived assistance. S ta te  v. Farmer, 60 N.C. 
App. 779, 299 S.E. 2d 842 (1983). This Court has previously con- 
sidered the  question of whether the burden of proving this prior 
indigency rests  with the defendant or with the State. In the re- 
cent case of S ta te  v. Thompson, i t  was decided that  it was up to 
the S ta t e  to show that the defendant was not indigent or that he 
had waived counsel a t  the time of his prior conviction. 40 N.C. 
App. 679, 300 S.E. 2d 29 (1983). 

While i t  may be true that  the s tatute precludes prior convic- 
tions from being used a s  aggravating factors unless defendant 
was afforded his right to counsel, i t  is just like any other 
evidence. In his dissent in S ta te  of North Carolina v. Michael R. 
Massey, 62 N.C. App. 66, 302 S.E. 2d 262 (19831, Chief Judge 
Vaughn made this point. If the defendant in this case was in- 
digent and not represented by counsel a t  his prior conviction, it 
was his duty to raise the issue in the trial court and not, for the 
first time, on appeal. The express language of the s tatute makes 
that  clear: 

A defendant may make a motion to suppress evidence of a 
prior conviction pursuant to Article 53 of this Chapter. If the 
motion is made for the first time during the sentencing stage 
of the criminal action, either the State  or the defendant is en- 
titled to  a continuance of the sentencing hearing. 

G.S. 15A-1340.4(e). 
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This Court is somewhat divided on this question and awaits 
clarification from our Supreme Court. However, the General 
Assembly seems to have removed any doubt when i t  recently 
enacted legislation putting the burden in fact with the defendant. 
While this legislation is not effective until 1 October 1983, atten- 
tion should be called to the s tatute which reads a s  follows: 

5 15A-980. Right to suppress use of certain prior con- 
victions obtained in violation of right to counsek-(a) A 
defendant, has the right t o  suppress the use of a prior convic- 
tion that was obtained in violation of his right to counsel if 
i ts  use by the State  is t o  impeach the defendant or if its use 
will: 

(1) increase the degree of crime of which the defend- 
ant would be guilty; or 

(2) result in a sentence of imprisonment that other- 
wise would not be imposed; or  

(3) result in a lengthened sentence of imprisonment. 

(b) A defendant who has grounds to suppress the use of a 
conviction in evidence a t  a trial or other proceeding a s  set  
forth in (a) must do so by motion made in accordance with the 
procedure in this Article. A defendant waives his right to 
suppress use of a prior conviction if he does not move to s u p  
press it. 

(c) When a defendant has moved to suppress use of a 
prior conviction under the terms of subsection (4, he has the 
burden of proving by the preponderance of the evidence that 
the conviction was obtained in violation of his right to coun- 
sel  To prevail, he must prove that  a t  the time of the convic- 
tion he was indigent, had no counsel, and had not waived his 
right to counsel. If the defendant proves that a prior convic- 
tion was obtained in violation of his right to counsel, the 
judge must suppress use of the conviction a t  trial or in any 
other proceeding if its use will contravene the provisions of 
subsection (a). (Effective 1 October 1983.) (Emphasis added.) 

Since the defendant in this case must be resentenced, the 
case is hereby remanded. 
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Remanded. 

Judges WELLS and EAGLES concur in result. 

STATE OF NORTH CAROLINA v. LARRY E. WISE 

No. 823SC1191 

(Filed 20 September 1983) 

1. Constitutional Law ff 48- effective assistance of counsel-dismissal of assign- 
ment of error 

The record failed to show that defendant was denied the effective 
assistance of counsel in an assault case because defendant's attorney had 
previously represented the victim and other prosecution witnesses, and de- 
fendant's assignment of error concerning ineffective representation was 
dismissed so as to permit defendant to seek relief through a post-conviction 
motion for appropriate relief in the trial court pursuant to G.S. 15A-1415(a). 

2. Criminal Law $Xi 113.1, 163- failure to summarize evidence-no "plain error" 
The trial court's failure to summarize evidence favorable to defendant was 

not "plain error" requiring a new trial even though defendant failed to  object 
to the charge where such evidence did not tend to exculpate defendant and 
could not have had any prejudicial impact on the jury's finding of guilt. App. 
Rule 10(b)(2). 

APPEAL by defendant from Peel, Judge. Judgment entered 
26 April 1982 in Superior Court, CRAVEN County. Heard in the 
Court of Appeals 31 August 1983. 

Attorney General Edmisten by Assistant Attorney General 
Sarah C. Young for the State. 

Appellate Defender Adam Stein by Assistant Appellate 
Defender Lorinzo L. Joyner for defendant appellant. 

BRASWELL, Judge. 

The defendant was convicted by a jury of assault with a 
deadly weapon with intent to kill and sentenced to the presump- 
tive term of three years. The major issue on appeal is whether 
the defendant's constitutional right to the effective assistance of 
counsel was denied because of a conflict of interest created by his 
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attorney's previous representation of prosecution witnesses. The 
defendant also contends that the trial court committed error by 
failing to incorporate facts arising from his evidence into the jury 
instructions even though no objection to this effect was made a t  
the appropriate time. After careful examination of each assign- 
ment of error, we conclude that the defendant's trial was free 
from prejudicial error. 

The State offered evidence showing that the defendant is the 
father of two children by Shirley McClees. On 25 December 1981, 
Vanie Smith, Jr., and his friend, Eddie Haskins, were in Ms. Mc- 
Clees' apartment when the defendant and Aaron Miller arrived in 
the defendant's car. The defendant remained in the car while 
Miller went to the apartment door and told Haskins that the 
defendant wanted to talk to him at  the car. Haskins complied. 
Shortly thereafter, Smith, watching from the apartment window, 
saw the defendant get out of the car and put a handgun into his 
jacket. Smith then walked out of the apartment holding out his 
hands to show the defendant that he was not armed. The defend- 
ant walked to the door of the apartment, and after accusing 
Smith of abusing his children, began firing the pistol a t  Smith. 
Wounded by the second of three shots fired by the defendant, 
Smith ran to a neighbor's house where the police and an am- 
bulance were called. 

The defendant offered no evidence of his own, but cross- 
examined each prosecution witness. Eddie Haskins, one 
eyewitness to the assault, originally stated that the victim had a 
knife with him, but immediately changed that statement and 
testified consistently with the other witnesses that the victim had 
no knife nor had he threatened the defendant in any way. In the 
course of the proceedings, Reginald L. Frazier, defense counsel, 
attempted to impeach Haskins through a previous conviction in 
which Frazier had represented Haskins. Later, Frazier also stated 
that he had represented the victim, Vanie Smith, Jr., as  well as 
Shirley McClees for many years. 

The defendant was found guilty of assault with a deadly 
weapon with intent to kill. The defendant, with new counsel, ap- 
peals. 

[I] In his first assignment of error, the defendant claims he was 
denied effective assistance of counsel due to a conflict of interest 
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arising from his attorney's previous professional relationship with 
key prosecution witnesses. This right emanates from the Sixth 
Amendment right to counsel clause, made applicable to the states 
through the Fourteenth Amendment, and is also guaranteed by 
Article I, Sections 19 and 23 of the North Carolina Constitution. 
McMann v. Richardson, 397 US. 759, 90 S.Ct. 1441, 25 L.Ed. 2d 
763 (1970); State v. Sneed 284 N.C. 606, 201 S.E. 2d 867 (1974). 

In State v. Weaver, 306 N.C. 629, 295 S.E. 2d 375 (19821, the 
Supreme Court formally adopted the federal McMann test to 
gauge the effectiveness of counsel. The test requires that the 
assistance given by counsel be "within the range of competence 
demanded of attorneys in criminal cases." McMann v. Richardson, 
supra, a t  771, 90 S.Ct. a t  1449, 25 L.Ed. 2d a t  773. Obviously, this 
standard forces the reviewing court to approach this question ad 
hoc and to  review the circumstances of each case. State v. 
Richards, 294 N.C. 474, 242 S.E. 2d 844 (1978). Before the 
necessary facts can appear in the record, there must be a t  some 
point an evidentiary hearing. Therefore, an ineffective represen- 
tation claim is normally and more appropriately raised in post- 
conviction proceedings where the defendant may be granted a 
hearing on the matter with the opportunity to introduce evidence. 
State v. Vickers, 306 N.C. 90, 95, 291 S.E. 2d 599, 603 (1982); State 
v. Milano, 297 N.C. 485, 496, 256 S.E. 2d 154, 160 (1979); State v. 
Sneed supra, a t  612,201 S.E. 2d a t  871 (1974); and State v. James, 
60 N.C. App. 529, 533, 299 S.E. 2d 451, 453 (1983). 

The defendant has not made a motion for appropriate relief 
in the trial court pursuant to G.S. 15A-1415 which would entitle 
him to a hearing on any questions of law or fact arising from his 
motion. See G.S. 15A-l42O(c)(l). By statute, the defendant may 
seek relief a t  any time after the verdict from a conviction ob- 
tained in violation of his constitutional rights. G.S. 15A-l415(b)(3). 
He may also seek relief in the appellate division on direct appeal. 
G.S. 15A-1418(a). See State v. James, supra. In the present case, 
the defendant has not formally made such a motion, but by rais- 
ing the question in his brief, has in effect asked this Court to 
make the same determination and to award similar relief. Accord- 
ing to  G.S. 15A-1418(b), 

"When a motion for appropriate relief is made in the ap- 
pellate division, the appellate court must decide whether the 
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motion may be determined on the basis of the materials 
before it, or whether it is necessary to remand the case to 
the trial division for taking evidence or conducting other pro- 
ceedings. If the appellate court does not remand the case for 
proceedings on the motion, it may determine the motion in 
conjunction with the appeal and enter its ruling on the mo- 
tion with its determination of the case." 

The denial of the right to effective assistance of counsel in this 
case is based on a conflict of interest between the defense 
counsel's loyalty to the defendant and to prosection witnesses. By 
the very nature of the claim, this alleged conflict of interest, 
unlike the use of certain trial tactics or the actual performance of 
an attorney a t  trial, is not a matter which will appear on the face 
of the record. See State v. Miluno, supra; State v. Vickers, supra; 
State v. Weaver, supra At present, the materials of record 
before this Court are not sufficient to support the defendant's 
theory of relief. Evidence such as testimony by the attorney con- 
cerning the status of his relationship with the prosecution 
witnesses and testimony from these witnesses on the matter, 
must be received in order to enable this Court to determine 
whether the defense counsel's representation did meet all con- 
stitutional requirements. 

G.S. 15A-1418(b) provides that if the matter cannot be de- 
cided on the basis of the materials before the court, then it should 
be remanded for an evidentiary hearing. In State v. Hurst, 304 
N.C. 709, 285 S.E. 2d 808 (19821, the defendant was similarly 
claiming that he had been denied effective assistance of counsel. 
Using Article IV, Section 13(2) of the North Carolina Constitution 
which gives the Supreme Court exclusive authority to make the 
rules of appellate procedure and practice, the Supreme Court 
refused to remand the case. I t  reasoned that "[wlhile the quoted 
statute suggests that the motion be remanded to the trial court 
for hearing and determination, we think that the better procedure 
in this case is to dismiss the motion and permit defendant, if he 
so desires, to file a new motion for appropriate relief in superior 
court." Id. a t  712, 285 S.E. 2d a t  810. 

The defendant has made no motion for appropriate relief, but 
instead would have us reverse the conviction and remand this 
case for an evidentiary hearing. No reversal is possible because 
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the record before us does not establish that counsel's assistance 
was anything less than the standard required. The transcript of 
the trial showed defense counsel vigorously cross-examined each 
prosecution witness and with the defendant's approval offered no 
evidence. In fact, any inside information which might have been 
gathered by defense counsel through the conflicting representa- 
tions was used to impeach the prosecution witnesses, a definite 
benefit to the defendant's case, not a detriment. 

Also, it was not error for the trial judge to refrain from in- 
itiating an inquiry into the possible conflict of interest. Unless the 
circumstances indicate otherwise, the state trial courts "may 
assume either that multiple representation entails no conflict or 
that the lawyer and his clients knowingly accept such risk of con- 
flict as may exist." Cuyler v. Sullivan, 446 U.S. 335, 347, 100 S.Ct. 
1708, 1717, 64 L.Ed. 2d 333, 345-46 (1980). North Carolina case law 
suggests that circumstances requiring an inquiry may be when 
two codefendants are  represented by members of the same law 
firm or by single counsel and the possible conflict is apparent 
prior to trial. State v. Arsenault, 46 N.C. App. 7, 264 S.E. 2d 592 
(1980). Unlike those times when counsel represents two codefend- 
ants, the nature of the conflict of interest in the present case 
would not be apparent to the trial judge prior to trial so that he 
could inquire into any possible conflict of interest. Also, the 
Arsenault case was remanded for evidentiary hearing, but only 
after the defendant had made a substantial showing that a con- 
stitutional violation had occurred. From the record before us, the 
defendant can make no such showing. 

Therefore, rather than overrule the defendant's first assign- 
ment of error and decide the issue on the merits based on an 
inadequate record, we dismiss the assignment of error in accord- 
ance with State v. Hurst, supra, allowing the defendant to seek 
relief through a post-conviction motion pursuant to G.S. 
15A-1415(a), 

[2] The second assignment of error raised by the defendant con- 
cerns whether the trial judge erred in his instructions to the jury 
by failing to include facts from the defendant's evidence. The 
record clearly reveals that the defendant offered no evidence, 
choosing only to  cross-examine each state witness, and that after 
the judge completed his charge to the jury the defendant did not 
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object to the instructions when given the opportunity to do so. 
Rule lO(bN2) of the North Carolina Rules of Appellate Procedure 
provides that "[nlo party may assign as error any portion of the 
jury charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict." Until recently, the 
defendant's failure to object to the charge alone would preclude 
him from asserting this assignment of error. 

However, the Supreme Court, acknowledging the harshness 
of Rule 10(b)(2), adopted the "plain error" rule. State v. Odom, 307 
N.C. 655, 300 S.E. 2d 375 (1983). Although the defendant does not 
call the rule by name in his brief, he has in effect asked this 
Court to apply it to this case. As explained in State v. Odom, 
"[tlhe 'plain error' rule is used by the federal courts pursuant to 
Rule 52(b) of the Federal Rules of Criminal Procedure which 
states that '[pllain errors or defects affecting substantial rights 
may be noticed although they were not brought to the attention 
of the court.'" Id at  660, 300 S.E. 2d a t  378. Naturally every 
error is not "plain error" justifying a reversal. Only when the al- 
leged error is a "fundamental error, something so basic, so preju- 
dicial, so lacking in its element that justice cannot have been 
done" will the court overlook the mandate of Rule 10(b)(2) and 
review the defect in the jury instructions. Id, citing United 
States v. McCaskill, 676 F. 2d 995, 1002 (4th Cir.), cert. denied, 
- - -  U.S. ---, 103 S.Ct. 381, 74 L.Ed. 2d 513 (1982) (footnotes omit- 
ted) (emphasis in original). 

In order to classify the error as "plain error," "the appellate 
court must examine the entire record and determine if the in- 
structional error had a probable impact on the jury's finding of 
guilt." Id, a t  661, 300 S.E. 2d a t  379, citing United States v. 
Jackson, 569 F .  2d 1003 (7th Cir.), cert. denied, 437 U.S. 907, 98 
S.Ct. 3096, 57 L.Ed. 2d 1137 (1978). The defendant claims error 
was committed when the trial judge failed to summarize any of 
the evidence favorable to the defendant, specifically (1) that the 
defendant believed the victim was mistreating his children, (2) 
that an altercation between the victim and defendant had oc- 
curred several weeks earlier, and (3) that the victim may have 
been armed with a knife. The defendant is simply mistaken with 
regard to the first two allegedly missing facts. The challenged 
charge clearly states "[tlhat the defendant, Mr. Wise, said he was 
going to kill Vanie Smith, J r .  That approximately two weeks 
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before Thanksgiving the defendant, Mr. Wise, had told Vanie 
Smith, Jr., that he was going to kill him and having [sic] accused 
him of mistreating his children." In State v. Sanders, 298 N.C. 
512, 259 S.E. 2d 258 (19791, cert. denied, 454 U.S. 973, 102 S.Ct. 
523, 70 L.Ed. 2d 392 (19811, the court held that ordinarily the trial 
judge is not required to recapitulate all of the evidence, but if in 
his charge he states fully the contentions of the State, yet fails to 
give any contentions of the defendant, then he has committed 
prejudicial error. In the present case, as  evidenced by his charge, 
the trial judge did include important facts favorable to the de- 
fendant. 

As for the last excluded fact, on cross-examination only one 
witness briefly suggested that the victim might have been armed 
with a knife, but immediately corrected his statement: "[Hie had a 
knife but-I mean he had no knife or threatened that man in any 
kind of way." In any event, even if a reference to the knife had 
been included, it in no way tends to exculpate the defendant. The 
defendant does not raise self-defense or defense of others as a 
motive for his actions, but relies on the theory that the defendant 
had adequate provocation for his actions because it was Christ- 
mas Day and Vanie Smith, Jr., had allegedly threatened to 
dispose of his children's Christmas gifts. This theory constitutes a 
mitigating factor possibly for sentencing, but is not a defense to 
assault. See State v. Frankum, 272 N.C. 253, 158 S.E. 2d 62 (1967). 
See also 6A C.J.S. Assault and Battery 5 86 (1975). Therefore, the 
absence of this evidence in the jury instructions could not have 
had any prejudicial impact on the jury's finding of guilt and, in 
turn, was not "plain error." 

In conclusion, we hold that the defendant's claim that he was 
denied effective assistance of counsel should be dismissed so he 
may pursue appropriate relief in the trial court. Secondly, we 
have found no plain error in the trial court's charge to the jury 
that would mandate a new trial. 

No error. 

Judges BECTON and JOHNSON concur. 
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IN THE MATTER OF THE WILL OF JULIUS CROMARTIE, DECEASED 

No. 824SC362 

(Filed 20 September 1983) 

1. Wills B 22.1- opinion testimony as to mental capacity 
The trial court in a caveat proceeding erred in permitting a witness who 

had not observed testator during the month in question to state his opinion 
that testator had sufficient mental capacity on the date he executed a will t o  
make a disposition of his property since (1) i t  is improper for a witness to state 
an  opinion as to testator's capacity to make a valid will and (2) the opinion of a 
nonexpert as to mental capacity must be based on his own observations and is 
limited to the times he observed the subject. 

2. Wills B 22.1 - opinion testimony as to mental capacity 
The trial court in a caveat proceeding erred in refusing to permit lay 

witnesses for the caveators to state opinions a s  to testator's mental state 
because the date in each question was the date that each witness observed and 
talked with testator rather than the date the will was executed. 

3. Evidence Q 29.3 - hospital records - necessity for authentication 
G.S. 8-44.1 merely eliminated the necessity of taking original hospital 

records to court and did not modify the requirements for authentication of 
such records. Therefore, in order for hospital records to be admissible in 
evidence, it must be shown that the records or entries were made in the 
regular course of business a t  or near the times of the transactions involved 
and are genuinely what they purport to be. 

4. Evidence 1 29.3- authentication of hospital records 
The key to authenticating hospital records is not personal knowledge by 

anyone of particular entries or occurrences but is evidence of system and prac- 
tice. 

APPEAL by caveators from Winberry, Judge. Judgment 
entered 12 February 1981 in Superior Court, SAMPSON County. 
Heard in the Court of Appeals 15 February 1983. 

In his 83rd year, Julius Cromartie died on March 16, 1975 in 
the Veterans Administration Hospital in Fayetteville. He was 
first admitted to this hospital five months earlier on 18 October 
1974. Twenty-four days later, he purportedly executed the will in 
question by putting his mark thereon in the presence of witnesses 
after it was read to him. Thirty-three days later, on 14 December 
1974, he was released from the hospital, but was readmitted five 
days later and stayed there the remaining eighty-five days of his 
life. 
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The alleged will devised all the testator's property to his 
niece, the propounder, and upon it being presented for probate, 
various of his heirs and next of kin filed a caveat alleging the 
testator's lack of mental capacity and the propounder's undue in- 
fluence. 

During the trial, much non-expert testimony as to the 
testator's mental status was admitted into evidence, other such 
testimony was rejected, and excerpts from the hospital records of 
the testator's two admissions to the Veterans Administration 
Hospital offered into evidence by the caveators were rejected, 
though both contained recitals of his confusion and senility. The 
jury found the devisavit vel non issues in favor of the pro- 
pounder. 

Jeff D. Johnson, 111 for caveator appellants. 

John R. Parker for propounder appellee. 

PHILLIPS, Judge. 

Though caveators present fourteen questions for our con- 
sideration, they can be distilled into the following: Did the court 
err  (1) in receiving into evidence improper, non-expert opinion 
testimony as to the testator's mental capacity; (2) in refusing to 
admit proper testimony of that type favorable to the caveators; 
and (3) in refusing to admit into evidence portions of the 
testator's hospital records? We answer the first two questions in 
the affirmative and the third in the negative. 

[I] Propounder's witness, Roland Autry, who did not see the 
testator during November, 1974, but did see him in October, was 
permitted, over objection, to answer the following question: "do 
you have an opinion satisfactory to yourself as to whether or not 
on November 11, 1974, he had sufficient mental capacity to make 
a disposition of his property?'The question was improper for two 
reasons. First, it was tantamount to asking him whether he had 
an opinion as to  testator's capacity to make a valid will. "In will 
cases it is improper to ask a witness's opinion of the testator's 
capacity to make a will, since this assumes the witness's 
knowledge of the legal standard of testamentary capacity, though 
questions incorporating the component parts of that standard are 
permissible." 1 Brandis N.C. Evidence 5 127, pp. 489-90 (2d ed. 
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1982). (Emphasis in original.) Second, while jurors often have to  
draw inferences that  mental capacity did or did not exist a t  a cer- 
tain time from evidence a s  to  one's condition a t  other relevant 
times, and it is appropriate for expert medical witnesses to  do so  
under certain conditions, non-expert witnesses are not permitted 
t o  do so. Non-experts cannot express opinions about situations, 
hypothetical or otherwise, of which they have no personal 
knowledge; their opinions a s  t o  mental capacity must be based on 
their own observations and are  limited to the time or times tha t  
they observed the subject; they cannot properly testify to  one's 
mental capacity or condition a t  some other time. I n  re  Will of 
Rose, 28 N.C. App. 38, 220 S.E. 2d 425 (19751, disc. rev. denied, 
289 N.C. 614, 223 S.E. 2d 396 (1976). Propounder's witness, Fairley 
Newton, who did see the testator on the day stated, was also per- 
mitted to  answer the  same question, so  his testimony was im- 
properly received for only one reason. 

[2] Several lay witnesses for the caveators were not permitted 
t o  answer a number of opinion questions as  to  the testator's men- 
tal s tate  because the date  used in each question was the date  tha t  
each witness observed and talked with testator, rather  than the 
date  the  will was executed, when none of the witnesses saw him. 
Apparently, both the court and counsel for the propounder were 
under the impression tha t  the date  of the will had to  be used in 
the  questions, since the  ultimate issue for determination was the  
testator's mental capacity on that  day. But issues have no effect 
upon the knowledge of witnesses. 

Glenn Edward Boykin saw the testator in the hospital; Henry 
Lee Treadwell and Lula Cleo Crenshaw saw him shortly before 
the  testator went to  the hospital the  first time and immediately 
af ter  his release from the  hospital; and Clarence Herring saw him 
in December, 1974, between the  two hospital admissions. From 
the  observations testified to, all of the witnesses were clearly 
qualified to  form and express an opinion as  t o  the testator's men- 
tal capacity as  of the times when they saw him. Nevertheless, 
these witnesses were not permitted to  answer questions a s  to  
their opinion of the testator's mental capacity a t  the times they 
saw him "to understand what he was doing," "to understand the 
nature and effect of making a will," "to understand the extent of 
his property," "to understand the nature and effect of his act in 
making a will," and "to understand who the people were that  he 
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naturally should consider in determining who to leave his proper- 
ty  to." Though some of these questions do not state in precise law 
book form one of the three elements of testamentary capacity, as 
questions in will cases often do, all of them sought to elicit infor- 
mation that was relevant and material to the issue involved and 
the witnesses' answers to them should have been received into 
evidence. 

While opinion questions used in will cases have tended to 
become stereotyped in the precise language of the technical 
elements that  comprise testamentary capacity, the law does not 
require that such questions be always so worded. Different ex- 
pressions that serve the same purpose are permitted and in our 
view should be encouraged when they are simpler and more 
readily understandable than more technically-worded questions, 
which often confuse the witness and fail to enlighten the jury. 

[3] In trying to get portions of the testator's hospital records ad- 
mitted into evidence, caveators proceeded upon the theory that 
the foundation required by Sims v. Charlotte Liberty Mutual In- 
surance Company, 257 N.C. 32, 125 S.E. 2d 326 (1962) was dis- 
pensed with by the enactment of G.S. 8-44.1 in 1973. In refusing 
to admit the records, the trial judge ruled that the requirements 
stated in Sims still abide. We agree. 

The Sims rule, though well grained into our law now, is but a 
court-devised modification of the much earlier court-adopted 
business records exception to the rule against hearsay. Under 
this exception, business records, subject to being duly authen- 
ticated and otherwise admissible, have been received into 
evidence by the courts of this state since 1905, and perhaps 
earlier. To qualify, there must be evidence that the records or en- 
tries were made in the regular course of business a t  or near the 
times of the transactions involved and are genuinely what they 
purport to be. The rule applies to records of all kinds, including 
medical, hospital, and government records. See 1 Brandis N.C. 
Evidence 5 155 (2d ed. 1982). G.S. 8-44.1, enacted eleven years 
after Sims, the first decision of the North Carolina Supreme 
Court to explicitly hold that the business exception embraces 
hospital records, too, reads as follows: 

Copies of hospital records in connection with the treat- 
ment of any patient or the charges therefor shall be received 
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as evidence, if otherwise admissible, in any court or quasi- 
judicial proceeding if testified to be authentic by a person in 
the hospital whose duty it is to have charge or custody of 
such records. 

This statute, quite clearly, we think, merely eliminated the 
necessity of taking original hospital records to court, where they 
were often kept for long periods to the dismay of record keepers 
and the inconvenience of those who needed to use the records for 
any purpose, including the later treatment of the patient. It did 
not modify the then-existing process of authenticating hospital 
records, which included the steps referred to in Sims; but, to the 
contrary, it ratified and reinforced the process by continuing to 
require authenticating testimony. For authentication in the law of 
records is more than identification-it is the process by which 
records are rendered legally admissible into evidence. See Black's 
Law Dictionary 168 (4th ed. 1968); 7A C.J.S. 911 (1980); 32 C.J.S. 
Evidence 5 728, pp. 1042-43 (1964). 

[4] Thus, it is still the law that before a hospital record, even if 
otherwise admissible, can be received into evidence, there must 
be proof not only that it is what it purports to be, but also that it 
was made and kept in the manner that makes records reliable evi- 
dence in the first place. But neither Sims nor any other decision 
requires that the authenticating proof be only by personal 
knowledge. Such a requirement would, of course, for all intents 
and purposes, abrogate the use of business records in court; 
because under the conditions that most businesses and hospitals 
are conducted today, it is a rare person, indeed, that has personal 
knowledge of any work or undertaking done by others. Of necessi- 
ty, therefore, the key to authenticating hospital records is not 
personal knowledge by anyone of particular entries or occur- 
rences, but evidence of system and practice; evidence that a 
business-like system of compiling records exists, which requires 
that entries be made a t  or near the time involved by those who 
examine, observe, test and treat patients; and that in practice the 
system is generally followed. When that is testified to by some- 
one familiar with the system, and the purported record involved, 
or a copy of it, is testified to be genuine, the authenticating proc- 
ess is as complete as the circumstances reasonably permit and the 
law requires. And, of course, when a record as a whole is so 
authenticated, that an entry here or there was not made prompt- 
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ly after the event recorded is no ground for rejecting the  entry 
altogether; that  would only affect i ts weight. I t  is a matter  of 
common knowledge among those familiar with hospital records 
that  entries requiring dictation and transcription a r e  done late by 
many doctors because they give priority to  their other medical 
duties. Nevertheless, such entries, when regularly made, a re  still 
parts  of the  patients' record and should be so considered, except 
when there is evidence of duplicity or bad faith. 

The case is returned for a retrial in accord with this opinion. 

New trial. 

Judges ARNOLD and BECTON concur. 

EWELL G. PEARCE v. THE NORTH CAROLINA STATE HIGHWAY PATROL 
VOLUNTARY PLEDGE COMMITTEE, CAPT. 0. R. McKINNEY, AND 

CAPT. E. D. YOUNG 

No. 824SC1028 

(Filed 20 September 1983) 

1. Associations 1 2- action to recover association benefits- statute of limitations 
A claim for breach of contract by the Highway Patrol Voluntary Pledge 

Fund Committee to  pay disability benefits accrued on 18 December 1978 when 
the  Fund Committee denied benefits to  plaintiff, not when a Patrol Lieutenant 
earlier told plaintiff he was not eligible for benefits, and not a t  the end of the 
30 days within which the  benefits were payable after plaintiffs retirement. 
Therefore, the three-year statute of limitations of G.S. 1-52(1) was met by 
plaintiff's filing of an action on 18 December 1981. 

2. Associations 1 2- Highway Patrol Voluntary Pledge Fund-entitlement to 
disability benefits 

Under a Highway Patrol Voluntary Pledge Fund contract providing that 
benefits would be paid to  any member who retires on disability provided he "is 
receiving disability benefits under the Federal Social Security Law," the 
reference to  Social Security was not intended to mean only permanent 
benefits, and the relevant date for receipt of Social Security benefits was 
plaintiff's retirement date, not the date when the Fund Committee made its 
final decision on plaintiffs benefits. 

Judge BRASWELL dissenting. 
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APPEAL by defendants from Stevens,  Judge. Judgment 
entered 13 August 1982 in Superior Court, SAMPSON County. 
Heard in the Court of Appeals 25 August 1983. 

The plaintiff seeks benefits from the Highway Patrol Volun- 
tary Pledge Fund Committee in this action. 

On 23 February 1973, the plaintiff became a member of the 
Fund. Under the contract that  he signed, he agreed to  pay $10 t o  
each uniformed member of the Patrol who becomes eligible for 
benefits. In consideration of signing the contract, the plaintiff 
became eligible for the same benefits. 

Paragraph six of the Fund contract signed by the plaintiff 
provided that  benefits were "[tlo be paid to  any member tha t  
retires on disability provided; he has qualified and is receiving 
disability payments under the Federal Social Security Law." 

While on duty as  a member of the Patrol, the plaintiff was in- 
jured on 2 July 1973. As a result, his left leg was amputated on 
20 February 1975. He retired on disability on 30 June  1975. 

Based on an agreement reached with the Patrol prior to his 
retirement, the plaintiff began work as  a Patrol telecommunicator 
on 1 July 1975. Prior to his retirement, the plaintiff was informed 
by Patrol Lieutenant J. S. Powell that  he was not eligible to  
receive benefits from the Fund. 

On 25 July 1978, the plaintiff requested a hearing before the 
Fund Committee. The hearing occurred on 15 December 1978 and 
benefits were denied in an 18 December 1978 letter from Patrol 
Captain 0. R. McKinney, the Fund Committee Chairman. This ac- 
tion was filed in Superior Court on 18 December 1981. 

After denial of summary judgment motions by both parties, 
this case was decided on affidavits by stipulation of the parties. 
The trial judge held that  the plaintiff's claim was not barred by 
the  s tatute  of limitations and that  he was entitled to  receive $10 
from each person who was a member of the Fund on 1 July 1975. 
From that  judgment, the defendants appealed. 

Warrick,  Johnson & Parsons, b y  Dale P. Johnson, for 
plaintiff-appellee. 

A t t o r n e y  General Edmisten,  b y  Special Deputy  Isaac T. 
A v e r y ,  111, for defendant-appellants. 
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ARNOLD, Judge. 

[I] Under G.S. 1-52(1), the statute of limitations for breach of 
contract is three years. I t  does not begin to run until the contract 
is breached and the alleged cause of action accrues. City of 
Reidsville v. Burton, 269 N.C. 206, 211, 152 S.E. 2d 147, 152 (1967). 

This action is timely because it was filed three years after 
the Fund notified the plaintiffs attorney that benefits would be 
denied. That action was the administrative determination that 
gave the defendants right of appeal to this Court. A mere opinion 
in 1975 by Lieutenant Powell that the plaintiff would not be eli- 
gible for benefits is not enough to  make this cause of action ac- 
crue. 

We also reject the defendants' argument that this action ac- 
crued 30 days after the plaintiff retired. That contention is based 
on paragraph seven, which says that benefits are payable thirty 
days after retirement. I t  ignores the fact, however, that benefits 
were not finally denied until the Fund's decision on 18 December 
1978. 

The defendants argue that the plaintiff is estopped from 
obtaining benefits because he made no formal request to grant 
benefits to two Fund members who were disabled and declared 
ineligible in 1974 for the same reason as the plaintiff. We find this 
argument unpersuasive. 

The plaintiff was not a member of the Fund Committee and 
had no influence on the denial of benefits to the two other 
members. Mere inaction when there was nothing the plaintiff 
could do for the two members does not bar his recovery. In fact, a 
12 February 1982 affidavit of the plaintiff shows that he thought 
in 1976 that  troopers in situations similar to his were being paid 
Fund benefits. 

(21 Finally, the defendants contend that paragraph six's 
reference to Social Security was intended to mean permanent 
benefits. They also argue that the relevant time for receiving 
benefits was when the Fund made a final decision in 1978 and 
point to  the 1977 revision to  the Fund contract that  explicitly ex- 
cludes retroactive payments. We reject these contentions. 

Principles stated in Bray v. N.C. Police Voluntary Benefit 
Ass'n, 258 N.C. 419, 128 S.E. 2d 766 (19631, help us to  resolve the 
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defendants' arguments. In affirming a finding that the plaintiff 
was entitled to retirement benefits under the Association's rules 
and regulations, the Court in Bray said: 

The constitution, by-laws, rules and regulations of a 
beneficial association operate as a contract and should be 
reasonably and liberally construed to effectuate the benev- 
olent purpose of the association and the manifest intention of 
the parties. That construction must be put on the by-laws 
and rules of the association, taken as a whole, which is most 
favorable to the members. 

258 N.C. a t  423, 128 S.E. 2d a t  769. 

Under this rule of construction, paragraph six is naturally in- 
terpreted to mean that the relevant date for receipt of Social 
Security is 30 June 1975, the plaintiffs retirement date. He was 
receiving Social Security payments on that date. 

As for the argument that paragraph six means only perma- 
nent Social Security benefits, the plain and unambiguous lan- 
guage of the Fund contract provides no such reading. 

I Affirmed. 

I Judge WEBB concurs. 

Judge BRASWELL dissents. 

I Judge BRASWELL dissenting. 

I respectfully dissent because it appears unequivocally as a 
matter of law from the complaint, contract, pretrial order, and all 
the other documents of record, that the three-year statute of 
limitations, G.S. 1-52(1), had run before the plaintiff filed his 
lawsuit in the Superior Court upon a claim of breach of contract. 

I 
The undisputed facts show a contract entered into on 23 

February 1973. By the terms of paragraph six, money benefits 
were: 

To be paid to any member that retires on disability provided; 
he has qualified and is receiving disability payments under 
the Federal Social Security Law. 

By the terms of paragraph seven: 
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The payments herein pledged are  to be made within thirty 
(30) days of the . . . retirement of the member . . . . 
The plaintiff received personal injuries in the line of duty in 

an automobile accident which resulted in his left leg being am- 
putated on 20 February 1975. The plaintiff retired on disability on 
30 June 1975. The Federal Social Security Administration found 
the plaintiff eligible and qualified for its benefits from 2 July 1973 
through 31 December 1976. This lawsuit was filed on 18 Decem- 
ber 1981. Applying these uncontroverted facts to the terms of the 
contract, I would hold that  the payment to plaintiff should have 
been made within 30 days of his retirement. No payment was 
made. By 1 August 1975 the plaintiff knew the contract would not 
be performed. Nonperformance is a breach of contract which tolls 
the running of the s tatute of limitations. The plaintiff waited ap- 
proximately 5 years and 6 months to file his action, and, 
therefore, i t  is barred by law. 

Other facts show that  on 25 July 1978 plaintiff requested a 
hearing before the Voluntary Pledge Committee seeking benefits. 
On 18 December 1978, after a meeting on 15 December 1981 in 
which the plaintiff testified, the Pledge Committee denied any 
benefit or  relief to plaintiff. As I read the majority opinion it is 
this date of denial by the Committee which began the running of 
the s tatute of limitations. The action was filed in Superior Court 
on 18 December 1981, which is the last day of the 3 years from 18 
December 1978. This position in my view overlooks the 5% years 
of known nonperformance. 

There was no contractual duty to  have a hearing, such a s  the 
one in December 1978, before filing the suit in Superior Court. 
Also, no administrative hearing to determine benefit eligibility 
was required because neither the contract nor the defendants 
come under the provisions of the Administrative Procedure Act, 
G.S. 150A-1 e t  seq. All the law required of this plaintiff in order 
to enforce the performance of this contract was to file his claim in 
court within three years. I t  is beyond our powers to inquire into 
how deserving the plaintiff may be or into whether the right or 
wrong conclusion was reached in the December 1978 Pledge Com- 
mittee meeting. Likewise, i t  becomes immaterial and unnecessary 
for us t o  consider the defendants' other exceptions and assign- 
ments of error, such as, whether the North Carolina State 
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Highway Patrol  Voluntary Pledge Committee is a legal entity, 
and whether estoppel, waiver, or  failure t o  join necessary parties 
may apply in this case. 

Briefly, the  case law which supports this dissent may be 
found in Acceptance Corp. v. Spencer, 268 N.C. 1,  149 S.E. 2d 570 
(1966); Sechrest v. Furniture Co., 264 N.C. 216, 141 S.E. 2d 292 
(1964); Lewis  v. Shaver, 236 N.C. 510, 73 S.E. 2d 320 (1952); Hall v. 
Hood, 208 N.C. 59, 179 S.E. 27 (1935); Gordon v. Fredle, 206 N.C. 
734, 175 S.E. 126 (1934); Mast v. Sapp, 140 N.C. 533, 53 S.E. 350 
(1906); and see also 3 Strong, N.C. Index 3d, Contracts, 21.1, 
p. 416. In substance, these cases hold tha t  the cause of action 
begins t o  run when the  breach occurs, that  nonperformance of a 
contract constitutes a breach, and tha t  a party is immediately a t  
liberty t o  sue for breach for nonperformance. As  was said in 
Lewis  v. Shaver,  supra, a t  513, 73 S.E. 2d a t  322, "the mere lack 
of knowledge of the facts constituting a cause of action does not 
postpone the  running of t he  statute." 

I would vote to  reverse. 

KATHY ANN NEWMAN v. JAMES MICHAEL NEWMAN 

No. 8223DC959 

(Filed 20 September 1983) 

1. Divorce and Alimony g 24.9- modification of child support order-findings of 
fact insufficient and not supporting order 

The trial court erred in decreasing the amount of child support due plain- 
tiff where the court failed to consider evidence and make findings of fact on 
the child's actual expenditures or present reasonable needs, findings of fact on 
the parties' estates, findings of fact on the parties' expenses, and where the 
findings on the parties' incomes were disparate. 

2. Divorce and Alimony § 24.6- child support-evidence of changed circum- 
stances erroneously considered 

The trial court erred in a proceeding to modify child support by consider- 
ing changes in circumstances which predated the most recent order of child 
support, the presence or absence of support for defendant's stepchildren, and 
in considering plaintiffs present husband's income in determining the parties' 
relative ability to pay without considering the relationship of the stepparent to 
the stepchild. 
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APPEAL by plaintiff from Osborne, Judge. Order entered 27 
May 1982 in District Court, YADKIN County. Heard in the Court 
of Appeals 22 August 1983. 

Plaintiff appeals from a decision of the trial court granting 
defendant's motion to  decrease the amount of child support 
payments. 

Ferree, Cunningham & Gray, P.A., by  George G. Cun- 
ningham, for plaintiff appellant. 

Franklin Smith for defendant appellee. 

BECTON, Judge. 

Plaintiff wife and defendant husband were married in 
November 1969. They lived together until 16 July 1978. On 22 
November 1978 they entered into a separation agreement. Under 
the  terms of the agreement, the wife received custody of the par- 
ties' one minor child and child support in the amount of $50 per 
week. On 16 October 1979 the parties obtained an absolute di- 
vorce. Shortly thereafter, the wife sought an increase in child 
support alleging a change in the child's needs and an increase in 
the  husband's ability to  pay. In an order entered 6 August 1980, 
Judge  Ralph Davis, Yadkin County District Court, granted an in- 
crease in child support t o  $80 per  week. 

On 16 February 1982, the husband filed a motion to  reduce 
the  child support payments based on a change in circum- 
stances- his wife's remarriage and increased earning capacity. In  
an order entered 27 May 1982, Samuel L. Osborne, Yadkin Coun- 
ty's Chief District Court Judge, made the following findings of 
fact regarding the financial standing of the  parties: 

A t  the  time of the hearing before Judge Davis, the plaintiff 
was unemployed, but she resumed working in January of 
1981, and is presently employed and has a gross income of 
about $750.00 per  month. The plaintiff has remarried and has 
no other children. Her present husband is regularly employed 
and earns about $4.85 per hour. 

Plaintiff and her husband live in a fairly new mobile home 
which is paid for and was purchased with part  of the 
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$20,000.00 received from the defendant pursuant to the 
Separation Agreement, which mobile home is parked on land 
owned by the plaintiffs parents. During the past year, the 
defendant had gross income for tax purposes of about 
$58,000.00; however, the defendant has actual income of only 
about $325.00 per week take-home pay. 

The defendant owns about a one-fourth interest in a well- 
drilling business, and a t  the present time, the business is in a 
slump due to economic conditions. The defendant has remar- 
ried and presently has three step-children residing in the 
home. His present wife receives only the sum of $300.00 per 
month in child support. 

Based upon these findings of fact, Judge Osborne concluded 
as a matter of law that there had been a "substantial change of 
circumstances" since the 6 August 1980 order. Defendant was 
granted a reduction in child support from the previous $80 per 
week payment to $50 per week. Plaintiff appeals. 

[I] The wife first argues that  the trial court's findings of fact do 
not support an order decreasing child support. We agree. 

An order for child support may be modified upon motion and 
a showing of changed circumstances by either party. N.C. Gen. 
Stat. 5 50-13.7(a) (1981). N.C. Gen. Stat. 5 50-13.4(c) (1981) sets out 
the factors to be considered in determining the amount of child 
support. Our Supreme Court has recently reiterated the need for 
findings of specific fact in child support orders. 

Under G.S. 50-13.4(c) . . . an order for child support must be 
based upon the interplay of the trial court's conclusions of 
law as  t o  (1) the amount of support necessary to  "meet the 
reasonable needs of the child" and (2) the relative ability of 
the parties to provide that amount. These conclusions must 
themselves be based upon factual findings specific enough to 
indicate to the appellate court that the judge below took 
"due regard" of the particular "estates, earnings, conditions, 
[and] accustomed standard of living" of both the child and the 
parents. . . . I t  is not enough that  there may be evidence in 
the record sufficient to support findings which could have 
been made. 
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Coble v. Coble, 300 N.C. 708, 712, 268 S.E. 2d 185, 189 (1980). Not 
only must the trial court hear evidence on each of the factors 
listed above, but the trial court must also substantiate its conclu- 
sions of law by making findings of specific facts on each of the 
listed factors. See Steele v. Steele, 36 N.C. App. 601, 244 S.E. 2d 
466 (1978). The trial court must hear evidence and make findings 
of specific fact on the child's actual past expenditures and present 
reasonable expenses to determine "the reasonable needs of the 
child." Steele a t  604, 244 S.E. 2d a t  469; Daniels v. Hatcher, 46 
N.C. App. 481, 484, 265 S.E. 2d 429, 432, disc. rev. denied, 301 
N.C. 87, - - -  S.E. 2d - - -  (1980). Further, the trial court must hear 
evidence and make findings of fact on the parents' income, estates 
(e.g., savings; real estate holdings, including fair market value and 
equity; stocks; and bonds) and present reasonable expenses to 
determine the parties' relative ability to pay. Steele at  604, 244 
S.E. 2d a t  469; Daniels at  484, 265 S.E. 2d a t  432. 

In the case before us, the trial court failed to consider 
evidence and make findings of fact on the child's actual past ex- 
penditures or present reasonable needs. In addition, the trial 
court's findings on the parties' income were disparate: the wife's 
approximate gross monthly income; her present husband's ap- 
proximate gross hourly wage; the husband's net weekly wage; no 
finding on his present wife's income. The court failed to make 
findings of fact on the parties' estates beyond stating that  the 
wife owned a mobile home and the husband owned a one-fourth 
interest in a well-drilling business. The evidence showed that the 
husband also owned a house and that the value of his interest in 
the  business had increased through stock dividends. The trial 
court made no findings of fact on the parties' expenses. 

For the foregoing reasons the trial court's order decreasing 
child support is not based on sufficient findings of fact. 

[2] The wife excepts and assigns error to the trial court's con- 
sideration of circumstances which predated the most recent order 
(6 August 1980) in determining a change in circumstances. 

In modifying a child support order the trial court should con- 
sider only changes in circumstances since entry of the most re- 
cent order. Shipman v. Shipman, 25 N.C. App. 213, 216, 212 S.E. 
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2d 415, 417 (1975). The trial court examined the  husband and 
made findings of fact on the amount of child support his present 
wife received for her three children by a prior marriage. The hus- 
band had remarried on 15 November 1979, prior to  the  entry of 
the  6 August 1980 order. Since the  husband had already remar- 
ried a t  the  time of the 6 August 1980 order, the  amount of child 
support received by his present wife was a factor to  be con- 
sidered in the 6 August 1980 order. Under Shipman, a trial court 
seeking to modify an order may consider only changes in cir- 
cumstances since that  entry date. In  this case, the trial court 
based its conclusions on inappropriate findings. The child support 
for t he  husband's stepchildren did not represent a change in cir- 
cumstances. 

Further ,  on the  facts of this case, the presence or  absence of 
support for defendant's stepchildren should not be a factor in 
modifying the 6 August 1980 order. "Payment of support for a 
child of a former marriage may not be avoided merely because 
the  husband has remarried and thereby voluntarily assumed addi- 
tional obligations." Shipman a t  215, 212 S.E. 2d a t  417. The lack of 
adequate support for the husband's stepchildren does not justify a 
reduction in child support payments for the husband's own child. 

The wife excepts and assigns error  to  the  trial court's finding 
of fact on her present husband's income in determining the par- 
ties' relative ability to  pay. The trial court found that  the wife's 
present husband was "regularly employed" and earned "about 
$4.85 per  hour." A stepparent is not under a blanket obligation t o  
support children of his spouse's former marriage. 3 R. Lee, North 
Carolina Family L a w  5 238 (4th ed. 1981). Lee points out that  a 
stepparent 's liability rests  on whether he has voluntarily taken 
t he  stepchild into his home "in such a way tha t  he places himself 
in loco parentis t o  him." The trial court must draw this conclusion 
based on the  particular facts of the  case. Id. The trial court failed 
t o  hear evidence on this issue. Findings of fact must be supported 
by competent evidence. Coble a t  714, 268 S.E. 2d a t  189. The trial 
court based its conclusions on faulty findings of fact. 

For  the  above reasons, the  order is vacated as  to  the de- 
creased child support payments, and the  matter  is remanded for 
fur ther  findings. 
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Vacated and remanded. 

Chief Judge VAUGHN and Judge HILL concur. 

T. WOOD PAXTON v. O.P.F., INC. 

No. 8229SC732 

(Filed 20 September 1983) 

1. Quasi Contracts and Restitution 8 2- pleading express contract-recovery on 
quantum meruit basis 

Although plaintiff alleged only an express contract in his complaint, the 
trial court did not e r r  in permitting plaintiff to recover on the basis of qwn- 
tum memit where the services for which plaintiff was granted recovery in 
quuntum memit were the same as those alleged in connection with the ex- 
press contract. 

2. Quasi Contracts and Restitution 8 2.1- recovery on quantum meruit 
basis - sufficiency of evidence 

The evidence was sufficient to support the trial court's findings that plain- 
tiff rendered certain services to defendant corporation in the development of 
property owned by defendant, that those services were knowingly and volun- 
tarily accepted by defendant, and that they were not gratuitously rendered, 
and the findings supported the trial court's conclusion that plaintiff was en- 
titled to recover the reasonable value of those services on a quantum memit 
basis. However, the evidence was insufficient t o  support the  trial court's deter- 
mination that the reasonable value of plaintiffs services to  defendant was 
$22,500.00 where the only evidence supporting such amount was plaintiffs own 
estimate, and there was no effort to cast this figure in terms of the type of 
work done or  the number of hours worked or to correlate it t o  any community 
or industry standard. 

APPEAL by defendant from Freeman, Judge. Judgment 
entered in open court and signed on 17 February 1982 in Superior 
Court, TRANSYLVANIA County. Heard in the Court of Appeals 13 
May 1983. 

This is a civil action wherein plaintiff seeks payment for 
services allegedly rendered under an express contract with 
defendant. 

Plaintiff initiated this action on 26 August 1977 by filing a 
Complaint which alleged the following: (1) that plaintiff had 
entered into an agreement with O.P.F. whereby plaintiff was to 
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supervise certain aspects of the residential subdivision and 
development of O.P.F.'s property, (2) that plaintiff was to receive 
as compensation ten percent of the sale price of each parcel in the 
subdivision, (3) that plaintiff performed his obligations under the 
agreement, (4) that, upon completion of the work, O.P.F. ter- 
minated the agreement and refused to pay plaintiff. Plaintiff 
prayed the court for a monetary recovery in the amount of 
$32,150 or, alternatively, ten percent of all sales of property in 
the subdivision. O.P.F. answered on 27 October 1977, denying all 
of the material allegations of the Complaint and denying 
plaintiffs right to  any recovery. 

After a trial and the presentation of evidence and testimony 
by both parties, the court entered judgment for plaintiff based on 
the following pertinent findings of fact (summarized): 

(1) From 1972 to 1975, plaintiff supervised various aspects of 
the development and subdivision of lots within a sixty acre tract 
of land owned by O.P.F. 

(2) That plaintiffs brother was president of O.P.F. during this 
time and visited the work site approximately once a month. 

(3) Plaintiffs brother died in March of 1975 whereupon a Mr. 
Fernandez became president of O.P.F. and instructed plaintiff to 
continue his work for the corporation. 

(4) Approximately three weeks later, plaintiffs relationship 
with O.P.F. was terminated by a Mr. Olivares, another principal 
officer and stockholder in the corporation. 

(5) There was no "concrete agreement" between plaintiff and 
O.P.F. as to compensation. Plaintiff had received certain amounts, 
totaling approximately $3,387.50, as compensation and commis- 
sions from O.P.F. 

(6) The reasonable value of plaintiffs services for which he 
was not compensated was $22,500. 

Based on these facts, the court concluded that plaintiff was 
entitled on a quantum meruit basis, to a recovery of $22,500 from 
defendant as the reasonable value of the services rendered by 
plaintiff to O.P.F. Judgment was entered accordingly and O.P.F. 
appealed. 
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Potts and Welch, by Paul B. Welch, III, and Jack H. Potts, 
for plaintiff appellee. 

Hudson and Peterson, by John R. Hudson, Jr., for defendant 
appellant. 

JOHNSON, Judge. 

[I] Defendant excepts to and assigns as error the trial court's 
conclusion that plaintiff was entitled to recovery on a quantum 
meruit basis. Defendant contends that this conclusion is improper 
in that the theory of quantum meruit was neither pleaded by 
plaintiff nor tried by consent. For the court to base its judgment 
and award on that theory, defendant contends, was therefore both 
unfair and contrary to the established law in North Carolina. 

Plaintiff alleged an express contract in his Complaint but the 
award by the court was based on quantum meruit, which was not 
pleaded. Quantum meruit is an equitable principle that allows 
recovery for services based upon an implied contract. Harrell v. 
Lloyd Construction Co., 41 N.C. App. 593, 255 S.E. 2d 280 (1979). 
Defendant argues that the correct rule of law is that where a par- 
t y  proves a cause of action that he failed to plead, but fails to  
prove a cause of action that was pleaded, that it nevertheless 
amounts to a complete failure of proof, provided the other party 
makes proper objections and the cause is not tried by consent. 
That rule is expressed in the two cases cited by defendant, Mar- 
tin Flying Service v. Martin, 233 N.C. 17, 62 S.E. 2d 528 (1950) 
and Talley v. Harriss Granite Quarries Co., 174 N.C. 445, 93 S.E. 
995 (1917). However, in Martin Flying Service, the court relied on 
the qualified exception to that rule, also applicable here: "One 
may sue on an express contract and recover on an implied con- 
tract [citation] unless the allegation is such as to mislead the 
defendant." 233 N.C. at  20, 62 S.E. 2d a t  530. That exception has 
been relied on by our courts. See e.g., Yates v. W. F. Mickey 
Body Co., 258 N.C. 16, 128 S.E. 2d 11 (1962); see generally, 11 N.C. 
Index 3d, Quasi Contracts and Restitution, $5 2, 2.1 (1978 and 
Supp. 1983). Although the better practice is to plead both the ex- 
press and implied contracts, recovery in quantum meruit will not 
be denied where a contract may be implied from the proven facts 
but the express contract alleged is not proved. Carolina 
Helicopter Corp. v. Cutter Realty Co., 263 N.C. 139, 139 S.E. 2d 
362 (1964); Allen v. Seay, 248 N.C. 321, 103 S.E. 2d 332 (1958). 
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Inasmuch as  the  services for which plaintiff was granted 
recovery under the implied contract were the  same as those al- 
leged in connection with the express contract, we cannot see how 
defendant was prejudiced by plaintiff's failure to  plead the im- 
plied contract or by the trial court's award in reliance thereon. 

[2] Defendant next contends that  there is not sufficient evidence 
to  support findings of fact from which the court could imply the 
contract necessary to  grant recovery under the theory of quan- 
t u m  meruit .  In order for the law to  imply a promise to  pay and 
therefore, a contract, it must appear from the facts that  services 
a r e  rendered by one party t o  another, that  the services were 
knowingly and voluntarily accepted and that  they were. not 
gratuitously rendered. Johnson v. Sanders, 260 N.C. 291, 132 S.E. 
2d 582 (1963); Harrell v. Lloyd Construction Co., supra, Our 
careful review of the record shows that  defendant's contention, in- 
sofar a s  it relates to  the sufficiency of the evidence to  support the 
finding of a contract, is meritless. There is ample evidence in the 
record t o  show that  plaintiff Paxton rendered certain services to  
defendant O.P.F. and that  those services were knowingly and vol- 
untarily accepted by O.P.F. There is no showing that  the services 
were rendered gratuitously. The findings of fact made by the trial 
court a r e  conclusive on appeal even though there may be compe- 
ten t  record evidence to  support a contrary finding. Williams v. 
Pilot Li fe  Insurance Co., 288 N.C. 338, 218 S.E. 2d 368 (1975); see 
generally 1 N.C. Index 3d, Appeal and Error ,  $j 57.2 (1976 and 
Supp. 1983). The record evidence here supports the facts nec- 
essary for the trial court to  imply the existence of the contract. 
The conclusion that  plaintiff was entitled to  recovery thereon was 
therefore properly drawn. 

Finally, defendant argues that  the evidence is not sufficient 
to  prove the reasonable value of plaintiffs services and that the 
trial court's finding that  the value thereof was $22,500 was im- 
proper. While the trial court properly concluded that  plaintiff was 
entitled to recovery, defendant's exception as  to  the amount of 
that  recovery is well taken. In order to  recover in quantum 
merui t ,  a party must prove, in addition t o  the contract, the 
reasonable value of his services rendered thereunder. Hood v. 
Faulkner, 47 N.C. App. 611, 267 S.E. 2d 704 (1980); Harrell v. 
Lloyd Construction Co., supra, 
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The general rule is that  when there is no agreement a s  to the 
amount of compensation to be paid for services, the person 
performing them is entitled to  recover what they are  reason- 
ably worth, based on the time and labor expended, skill, 
knowledge and experience involved, and other attendant cir- 
cumstances, rather  than on the use to be made of the result 
or the benefit t o  the person for whom the services a re  ren- 
dered. [Citations.] 

Turner v. Marsh Furniture Co., 217 N.C. 695, 697, 9 S.E. 2d 379, 
380 (1940); Hood v. Faulkner, supra; Harrell  v. Lloyd Construction 
co., supra. 

The only evidence supporting the awarded amount of $22,500 
is plaintiffs own estimate, upon inquiry by the court, of the 
reasonable value of the services rendered and not paid for. As 
defendant points out, there was no effort by either plaintiff or the 
court to cast this figure in terms of the type of work done or the 
number of hours worked or to correlate it t o  any community or 
industry standard. Even though the $22,500 figure may be, in 
plaintiffs words, "extremely reasonable," especially in view of 
$32,150 prayed for in the Complaint, the evidence supporting that 
figure is clearly inadequate. Turner v. Marsh, supra; Hood v. 
Faulkner, supra; Harrell  v. Lloyd Construction Co., supra; see 
also Austin v. Raines Enterprises, 45 N.C. App. 709, 264 S.E. 2d 
121 (1980). The trial court's award of that  amount was therefore 
improper. 

Plaintiff has established an implied contract and the breach 
thereof and is therefore entitled to a recovery. Bryan Builders 
Supply v. Midyette, 274 N.C. 264, 162 S.E. 2d 507 (1968); Johnson 
v. Sanders, supra; Harrell  v. Lloyd Construction Co., supra. In 
order t o  recover more than nominal damages, however, plaintiff 
must do more than simply allege an amount and its reasonable- 
ness. 

In summary, we affirm the trial court's holding that  plaintiff 
is entitled to recover on quantum meruit, but reverse the trial 
court's holding a s  t o  the reasonable value of plaintiffs services 
and remand this cause for further proceedings in accordance with 
this opinion regarding the reasonable value of plaintiffs services. 
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Affirmed in part, reversed in part and remanded. 

Judges HILL and PHILLIPS concur. 

IN RE: WRIGHT, A MINOR 

No. 8211DC326 

(Filed 20 September 1983) 

1. Parent and Child @ I -  termination of parental rights-sufficiency of evidence 
In a proceeding to terminate parental rights, the findings of fact were 

amply supported by the evidence and in turn supported the conclusions of law 
terminating the parental rights where the evidence tended to show that 
respondents permitted the child to live in filth, failed and refused to obtain 
necessary medical care for her, both when she had a broken femur and later 
when she had sores all over her body, and where respondents failed to pay 
anything toward the cost of the child's foster care during the six months 
preceding the filing of the petition. 

2. Parent and Child @ 1; Trial 4 6- proceeding to terminate parental rights-re- 
cordation of hearing - stipulation- failure of recording device 

In a proceeding to terminate parental rights, a contention that a new trial 
should be ordered because of the failure of a recording device used a t  the 
hearing was without merit where the use of the recording device was 
stipulated to and where no evidence favorable to respondents that a transcript 
would have contained was suggested. 

3. Parent and Child 1 1- termination of parental rights-statutes constitutional 
G.S. 7A-289.32(2), authorizing the court to terminate parental rights upon 

a finding that a parent has "neglected" the child, is not unconstitutionally 
vague. Neither is G.S. 78-289.32(43, authorizing parental rights to be ter- 
minated upon a parent's failure for six months preceding filing of the petition 
to pay a reasonable portion of the costs of caring for the child, unconstitutional 
as applied to the minor child's father, in that the statute does not require 
notice that payment is due, no notice was received by the father, and because 
the father received public assistance all of his life, he was unaware that 
anything was expected or required of him, since knowledge of the law is not 
the test of its application. 

APPEAL by respondents from Greene, K. Edward., Judge. 
Order entered 5 January 1982 in District Court, JOHNSTON Coun- 
ty. Heard in the Court of Appeals 11 February 1983. 

Respondents Linda Gail Wright and Richard Robinson appeal 
from order terminating their parental rights with respect t o  their 
minor child Jennifer Marie Wright. 
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When the child was born on December 30, 1979, the 
respondents were fourteen years old and unmarried. The child 
lived with her mother and paternal grandmother until custody 
was assumed by the Department of Social Services. In May, 1980, 
she sustained a fractured right femur, her mother refused to get 
medical help for her, and she was taken to the hospital by her 
grandmother, where a body cast was applied. Ten days later, the 
baby was readmitted because the leg was not healing properly; 
she was hospitalized again June 27, 1980, because her feet had 
swollen and blisters had formed. Soon thereafter she was treated 
for open sores. On July 11, 1980, the child still needing medical at- 
tention, which respondent Linda Gail Wright refused to arrange 
for, the Department of Social Services, under order of court, took 
the child to a doctor, who diagnosed her many sores as being the 
result of poor hygiene. 

Social workers who visited the home noticed that the house 
was dirty and overcrowded, trash and decaying food were lying 
around, no running water or sewer facilities were available, an 
open well was just outside the house, and on one occasion Linda 
Gail Wright was observed feeding the baby from a dirty bottle, 
which had mold on the nipple and was filled with curdled milk. 

At a hearing held on July 23, 1980, the child was adjudged to 
be neglected and custody was continued in the Department of So- 
cial Services. Six months later, a guardian ad litem for the 
respondent parents was appointed. 

On February 24, 1981, a petition for termination of parental 
rights was filed, alleging neglect in and failure to pay any amount 
toward the costs of caring for the child. The petition was 
amended to  allege that the parents were incapable as a result of 
mental retardation of providing for the proper care and supervi- 
sion of the child, who is a dependent child within the meaning of 
G.S. 7A-517033. The response of the guardian ad litem for the re- 
spondents denied the material allegations and raised various con- 
stitutional and jurisdictional defenses. 

When the matter was heard on April 29, 1981, the parties 
stipulated for the proceeding to be recorded on magnetic tape, 
but because of some defect, the tape was unintelligible, and the 
evidence was reconstructed by the parties. No evidence was of- 
fered by the respondents. At the end of the hearing, an oral order 
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terminating the respondents' parental rights was entered, which 
by stipulation was not reduced to  writing and filed until January 
20, 1982, when the reconstructed record was completed. 

In the order, Linda Gail Wright was found to have neglected 
her child in several ways, but Richard Robinson's parental rights 
were terminated solely on his failure to pay a reasonable portion 
of the costs of the child's care after she was placed in the custody 
of the Department of Social Services, pursuant to G.S. 7A-289.32 
(4). The issue a s  to the mental retardation of the respondents was 
not considered. 

Ashley, Holland Wellons & Whitley, by W.  A.  Holland Jr., 
for petitioner appellee Johnston County Department of Social 
Services. 

Spence & Spence, by Robert A. Spence, Jr., guardian ad 
litem for petitioner appellee Jennifer Marie Wright. 

Mast, T e w  & Armstrong, by  Allen R. Tew, guardian ad litem 
for respondent appellants Linda Gail Wright and Richard Robin- 
son. 

PHILLIPS, Judge. 

[I] None of the material findings of fact, showing that  the 
respondent Linda Gail Wright permitted the child to live in filth, 
failed and refused to obtain necessary medical care for her, both 
when she had a broken femur and later when she had sores all 
over her body, and that both respondents failed to pay anything 
toward the cost of the child's foster care during the six months 
preceding the filing of the petition, were excepted to. All a r e  sup- 
ported by evidence and are  therefore conclusive. Davis v. Mit- 
chell, 46 N.C.  App. 272, 265 S.E. 2d 248 (1980). They also amply 
support the conclusions of law and resultant decision that the 
child's best interests require that  the parental relationship be ter- 
minated. The respondents' several assignments of error, all based 
upon technical and constitutional grounds, though ably and ear- 
nestly presented, a re  without merit, and the order terminating 
the parental rights of respondents to the child Jennifer Marie 
Wright is herewith affirmed. 

[2] The contention that a new trial should be ordered because of 
the failure of the recording device used a t  the hearing is accom- 



138 COURT OF APPEALS [64 

In re Wright 

panied by no showing that respondents' rights on appeal have 
been prejudiced by the absence of an accurate and complete 
transcript of the proceeding. Use of the recording device was 
stipulated to and no evidence favorable to respondents that a 
transcript would have contained has been suggested. In re  Peirce, 
53 N.C. App. 373, 281 S.E. 2d 198 (1981). Furthermore, the 
respondents' record on appeal shows that they offered no evi- 
dence at  the hearing, and it is apparent from the pleadings and 
assignments of error that their reliance from the outset has been 
on the unconstitutionality of the statutes proceeded under, rather 
than on any evidence of theirs or any weakness in the petition- 
er's evidence. 

(31 G.S. 7A-289.32(23, authorizing the court to terminate parental 
rights upon a finding that a parent has "neglected" the child, is 
not unconstitutionally vague. In our jurisprudence, the word 
"neglected" in regard to children is well understood, as numerous 
decisions of our Supreme Court and this Court, attest. Matter of 
Allen, 58 N.C. App. 322, 293 S.E. 2d 607 (1982); Matter of Moore, 
306 N.C. 394, 293 S.E. 2d 127 (1982), appeal dismissed, - - -  U.S. 
---, 74 L.Ed. 2d 987, 103 S.Ct. 776 (1983); In re Huber, 57 N.C. 
App. 453,291 S.E. 2d 916, appeal dismissed, 306 N.C. 557,294 S.E. 
2d 223 (1982); In re Clark., 303 N.C. 592, 281 S.E. 2d 47 (1981); In re 
Biggers, 50 N.C. App. 332, 274 S.E. 2d 236 (1981). That the word 
applies to the child in this case would be readily recognized by or- 
dinary people everywhere, we feel sure. People of all societies 
and cultures, even the most backward and primitive, know that 
parents have the duty to safeguard and protect the health and 
safety of their children-a duty, according to the record, that was 
flagrantly disregarded in this instance. Nor is the statute ap- 
plicable only to  the poor, as respondents contend, and thus vio- 
lative of their rights to equal protection of the law; the statute 
applies to all persons similarly situated and is reasonably related 
to the welfare and safety of the public. In re Huber, supra, 57 
N.C. App. a t  458, 291 S.E. 2d a t  919. Respondents' parental rights 
have not been terminated because of their poverty, but because 
of their aggravated and prolonged indifference to the health, safe- 
ty and well-being of their offspring. 

It was ingeniously argued upon behalf of respondent Robin- 
son, the child's father, that G.S. 7A-289.32(4), authorizing parental 
rights to be terminated upon a parent's failure for six months 



COURT OF APPEALS 

Curl v. Key 

preceding the filing of the petition to pay a reasonable portion of 
the cost of caring for the child, is unconstitutional a s  applied to 
him, in that the statute does not require notice that  payment is 
due, no notice was received by him, and because he had received 
public assistance all of his life, he was unaware that anything was 
expected or required of him. Though this argument is novel, i t  is 
unavailing. Very early in our jurisprudence, it was recognized 
that  there could be no law if knowledge of it was the test  of its 
application. Too, that respondent did not know that  fatherhood 
carries with it financial duties does not excuse his failings a s  a 
parent; i t  compounds them. 

Affirmed. 

Judges WEBB and BECTON concur. 

JAMES B. CURL, JR., BY AND THROUGH HIS GUARDIAN AD LITEM, FRED CURL, 
JUDY C .  CARPENTER CUMMINGS, PATTY C. THURSTON, AND VICKI C. 
JOHNSON v. WALTER JACK KEY AND WIFE, MARGARET KEY, WILLIAM 
C. RAY, TRUSTEE, AND W. MARCUS SHORT 

No. 8218SC1026 

(Filed 20 September 1983) 

1. Trial @ 58.3 - nonjury trial - conclusiveness of findings 
Findings of fact made by the court in a nonjury trial have the force and 

effect of a jury verdict and are conclusive on appeal if there is evidence to sup- 
port them, although the evidence might have supported findings to  the con- 
trary. 

2. Cancellation and Rescission of Instruments 1 3.1 - elements of undue influence 
In order to set aside an instrument because of undue influence, i t  must be 

shown that (1) the victim was a person susceptible to influence and (2) a result 
indicating undue influence was exercised. 

3. Cancellation and Rescission of Instruments @ 3.1- undue influence-relevant 
factors 

Factors relevant in determining if a victim was subjected to undue in- 
fluence and if his will was actually overcome include the age, physical and 
mental condition of the victim; whether the victim had independent advice; 
whether the transaction was fair; whether there was independent considera- 
tion for the transaction; the relationship of the victim and alleged perpetrator; 
the value of the item transferred compared with the total wealth of the victim; 
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whether the perpetrator actively sought the transfer; and whether the victim 
was in distress or an emergency situation. 

4. Cancellation and Rescission of Instruments 1 3.1 - undue influence-burden of 
proof 

Where there is a confidential relationship between the parties in an undue 
influence case, a presumption of fraud arises if the fiduciary benefits in any 
way from the relationship, and the burden is then upon the fiduciary to 
remove the suspicion by presenting proof that the transaction was a voluntary 
act of the alleged victim. Where there is no confidential or fiduciary relation- 
ship, the burden of proof remains upon the party alleging undue influence. 

5. Cancellation and Rescission of Instruments 1 10.2- execution of deed-absence 
of confidential relationship and undue influence 

In an action to set aside a deed on the ground of undue influence, there 
was ample evidence to support the trial court's finding that no confidential 
relationship existed between plaintiffs and defendant where evidence for the 
defendant tended to show that defendant was not a blood relative, that while 
he lived with the plaintiffs he paid rent and was treated as an ordinary tenant, 
and that he occupied no position of special trust  or responsibility as to the 
plaintiffs. Furthermore, there was ample evidence to support the trial court's 
finding that no undue influence had been exerted by defendant where there 
was evidence that plaintiffs were both adults when they signed the deed and 
both were better educated than defendant; plaintiffs were not physically or 
mentally disabled in any way; defendant was almost illiterate and was partially 
disabled as a result of an accident suffered in the plaintiffs' home; although 
defendant was represented by an attorney and plaintiffs were not, defendant's 
attorney explained to plaintiffs the purpose and effect of the deed; and the 
deed was executed in settlement of defendant's threatened personal injury suit 
against plaintiffs. 

APPEAL by plaintiffs from John, Judge. Judgment entered 27 
August 1982 in GUILFORD County District Court. Heard in the 
Court of Appeals 25 August 1983. 

Plaintiffs brought this action to  set  aside a deed conveying 
their family home to  defendant Walter Jack Key. The case was 
tried before Judge John without a jury. 

A t  trial, plaintiffs alleged among other grounds, that plain- 
tiffs James B. Curl, Jr. and Vicki Curl Johnson were minors a t  
the time the deed was executed and had not since ratified the 
deed. Plaintiffs also alleged that  defendant Key stood in confiden- 
tial relationship to them and that  he exerted undue influence 
upon them in obtaining the deed to  the family home. The trial 
court granted summary judgment before trial in favor of James 
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B. Curl, Jr .  and Vicki Curl Johnson, on the grounds they were in- 
fants when the deed was signed. They therefore do not join this 
appeal. 

At trial, plaintiffs' evidence tended to show the following cir- 
cumstances, events and transactions. Defendant Key was a long- 
time, close family friend to whom plaintiffs turned for advice 
after their father died, leaving them the family home as their sole 
inheritance. Key lived with them as a member of the family for 
some months. Plaintiffs were unaware that they were signing a 
deed to their home and neither defendant nor defendant's at- 
torney discussed the nature or effect of the document. 

Defendant's evidence tended to show that although defendant 
was a friend of plaintiffs' deceased father and was called "Uncle 
Jack" by plaintiffs, defendant Key was not a blood relative, nor 
did he occupy a special, advisory relationship to  plaintiffs. Defend- 
ant lived with plaintiffs for a time, but he paid rent and occupied 
only the position of tenant to landlord as to the plaintiffs. Defend- 
ant was injured in an accident in the plaintiffs' home, was con- 
sidering suing the plaintiffs for personal injuries he suffered in 
the mishap, and plaintiffs deeded their home in settlement of the 
claim. Although plaintiffs were not represented by an attorney 
when they executed the deed, defendant's attorney explained the 
significance and effect of the transaction to plaintiffs before they 
signed the deed. 

From judgment entered for defendant, plaintiffs Judy C. 
Cummings and Patty C. Thurston appealed. 

Adams, Kleemeier, Hagan, Hannah & Fouts, by John P. 
Daniel, for plaintiffs. 

Short & Simpson, by H. Marshall Simpson, for defendants. 

WELLS, Judge. 

Plaintiffs assign as error that the trial court found as facts 
that no confidential relationship existed between defendant and 
plaintiffs, and that  defendant exerted no undue influence upon the 
plaintiffs. Plaintiffs argue there was insufficient evidence in the 
record to support the findings of fact. 

[I] Findings of fact made by the court in a nonjury trial have 
the force and effect of a jury verdict and are conclusive on appeal 
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if there is evidence to support them, although the evidence might 
have supported findings to  the contrary. Henderson County v. 0s- 
teen, 297 N.C. 113, 254 S.E. 2d 160 (1979); Williams v. Insurance 
Co., 288 N.C. 338, 218 S.E. 2d 368 (1975); Complex, Inc. v. Furst ,  
57 N.C. App. 282, 291 S.E. 2d 296, disc. rev. denied, 306 N.C. 555, 
294 S.E. 2d 369 (1982). 

[2] Undue influence is defined a s  force or persuasion exerted 
"over the mind and will of another to the extent that  the pro- 
fessed action is not freely done but is in t ruth the act of the one 
who procures the result." I n  re  Estate  of Loftin, 285 N.C. 717, 208 
S.E. 2d 670 (19741, Brown v. Brown, 171 N.C. 649, 88 S.E. 870 
(1916). Undue influence is distinguished from fraud in that  "[flraud 
. . . is characterized by false representations, concealment, or  
deception, whereas there may be undue influence although all 
facts a re  truly represented and full disclosure of them made." 25 
Am. Jur .  2d Duress and Undue Influence 5 35 (19661, Link v. Link, 
278 N.C. 181, 179 S.E. 2d 697 (1971). Thus the two key elements of 
undue influence which must be proven are: (1) the victim was a 
person susceptible to influence and (2) a result indicating undue 
influence was exercised. 

[3] Factors relevant in determining if the victim was subject to 
undue influence and whether his will was actually overcome in- 
clude the age, physical and mental condition of the victim, 
whether the victim had independent advice, whether the transac- 
tion was fair, whether there was independent consideration for 
the transaction, the relationship of the victim and alleged 
perpetrator, the value of the item transferred compared with the 
total wealth of the victim, whether the perpetrator actively 
sought the transfer and whether the victim was in distress or an 
emergency situation. 25 Am. Jur .  2d supra, 5 36. 

[4] Assignment of the burden of proof in an undue influence case 
hinges upon whether a confidential or  fiduciary relationship ex- 
isted between the perpetrator and the victim. Where there  is a 
confidential relationship between the parties, a presumption of 
fraud arises if the fiduciary benefits in any way from the relation- 
ship. Cross v. Beckwith, 16 N.C. App. 361, 192 S.E. 2d 64 (1972). 
The burden is then upon the fiduciary to  remove the suspicion by 
presenting proof that  the transaction was a voluntary act of the 
alleged victim. McNeill v. McNeill, 223 N.C. 178, 25 S.E. 2d 615 
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(1943). See also cases cited in Strong's N.C. Index Cancellation & 
Rescission 5 9 (1976, 1983 Supp.). Where there is no confidential 
or fiduciary relationship, the burden of proof remains upon the 
party alleging undue influence. Wessell v. Rathjohn, 89 N.C. 377 
(18831, 25 Am. Jur. 2d supra 5 36. 

Courts have been reluctant to define precisely what con- 
stitutes a confidential or fiduciary relationship. 

The relation may exist under a variety of circumstances; 
it exists in all cases where there has been a special con- 
fidence reposed in one who in equity and good conscience is 
bound to act in good faith and with due regard to the in- 
terests of the one reposing confidence. 'It not only includes 
all legal relations, such as attorney and client, broker and 
principal, executor or administrator and heir, legatee or 
devisee, factor and principal, guardian and ward, partners, 
principal and agent, trustee and cestui que trust, but it ex- 
tends to any possible case in which a fiduciary relation exists 
in fact, and in which there is confidence reposed on one side, 
and resulting domination and influence on the other.' (Cites 
omitted.) 

Abbitt v. Gregory, 201 N.C. 577, 160 S.E. 896 (1931). see also Link 
v. Link, supra 

[S] In the case a t  bar, there was ample evidence to support the 
trial court's finding that no confidential relationship existed be- 
tween defendant and plaintiffs. Evidence for the defendant 
showed that defendant was not a blood relative, that while he 
lived with the plaintiffs he paid rent and was treated as an or- 
dinary tenant, and that he occupied no position of special trust or 
responsibility as to the plaintiffs. 

There was also sufficient evidence presented that defendant 
exerted no undue influence over the plaintiffs. First, evidence for 
the defendant tended to show that plaintiffs Judy Cummings and 
Patty Thurston were not susceptible to undue influence. Plaintiffs 
were both adults when they signed the deed and both were bet- 
ter educated than defendant Key. There was no showing that 
either plaintiff was physically or mentally disabled in any way. 
Defendant, on the other hand, was almost illiterate, and was par- 
tially disabled as a result of the accident suffered in the plaintiffs' 
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home. Although defendant was represented by an attorney, and 
plaintiffs were not, there was evidence that  defendant's attorney 
explained the purpose and effect of the deed to plaintiffs. 

Further, there is evidence that  plakhtiffs' free will was not ac- 
tually overcome by defendant, because there was evidence the 
deed was transferred in settlement of defendant Key's threatened 
personal injury suit against plaintiffs. Because there was ample 
evidence to  support the trial court's findings that  no confidential 
relationship existed and no undue influence had been exerted by 
defendant, this assignment of error  is overruled. 

Plaintiffs do not present arguments in support of their other 
assignments of error in their brief. Therefore, those issues are 
not preserved for consideration by this court. Rule 28(b)(5) of the 
Rules of Appellate Procedure. 

Affirmed. 

Judges HEDRICK and PHILLIPS concur. 

FRANK C. HICKS, ADMINISTRATOR OF THE ESTATE OF CYNTHIA KAY PHILLIPS 
JOYNER AND PARENTS, CHESTER AND DOROTHY PHILLIPS v. BROWN 
SHOE COMPANY 

No. 8210IC368 

(Filed 20 September 1983) 

1. Master and Servant g 48- four or more regular employees within State-suffi- 
ciency of evidence 

In a workers' compensation proceeding, the  evidence was sufficient to sup- 
port the  Commission's conclusion that defendant shoe company had four or 
more regular employees in North Carolina during the time involved in an acci- 
dent and thus was subject to  the  Act where the president of defendant 
testified he had five or more employees in North Carolina on the day of the ac- 
cident and where the fact that  decedent was the only employee for one line of 
shoes in the state did not make the line of shoes a separate and distinct 
business from the rest of defendant company's business. 

2. Master and Servant g 55.6- workers' compensation-in course of employment 
- sufficiency of evidence 

The evidence was sufficient to  find decedent's fatal automobile accident 
occurred within the scope and course of her employment where decedent was 
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a traveling sales representative, and where the accident occurred in the mid- 
dle of her territory, during business hours, on a highway between two towns 
which had stores she regularly called upon. 

3. Master and Servant ff 78- interest on awud constitutional 
The Industrial Commission did not e r r  in requiring interest to be paid on 

an award of the Hearing Commissioner from the date of its rendition since 
G.S. 97-86.2, allowing interest on an award from the date of its rendition, was 
enacted before the award of the Hearing Commissioner, and before 
defendant's appeal therefrom, and since it affected no vested legal right of the 
defendant. 

APPEAL by defendant from opinion and award of the In- 
dustrial Commission entered 10 November 1981. Heard in the 
Court of Appeals 15 February 1983. 

In this action for death benefits under the Workers' Compen- 
sation Act, the Hearing Commissioner's award for the plaintiffs 
was affirmed by the Full Commission and the defendant appealed. 
The evidence tended to show the following: 

The defendant Brown Shoe Company is a large marketer of 
shoes, whose home office is in St. Louis. I t  sells a number of dif- 
ferent brands of shoes, including Air Step, Buster Brown, Foot 
Works, Levi's for Feet, Life Stride, Mound City, Pedwin, Forest 
Park, Naturalizer, and Rob Lee; each brand of shoes is marketed 
through a separate sales division of the company which sells only 
that particular shoe. At the time involved, eight such divisions, in- 
cluding Levi's for Feet, sold shoes in North Carolina through 
regularly-employed, fulltime sales representatives, five of whom 
lived in this state. All of the sales divisions are headquartered in 
St. Louis a t  the same address defendant is headquartered, and all 
sales representatives of the various sales divisions are paid their 
salary and commissions directly through the payroll department 
of defendant located there. 

In April, 1978, the decedent, Cynthia K. Phillips Joyner, was 
employed by defendant to sell Levi's for Feet shoes in North 
Carolina. She lived in Greenville, North Carolina and traveled ex- 
tensively throughout the state. In her work for defendant, she 
regularly called on customers or prospective customers in Boone 
and West Jefferson. Incident to her plan to call on customers in 
Boone and West Jefferson on October 4, 1978, she spent the night 
before with her parents in Johnson City, Tennessee, about 45 
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miles from Boone, and departed therefrom a t  about 8:10 the morn- 
ing of October 4th in her automobile. About two and a half hours 
later, she was involved in a fatal vehicular accident one and a half 
miles east of Boone on U.S. 221 North, the main and direct route 
between Boone and West Jefferson. Earlier that  morning, she had 
called on a shoe store in Boone and had an appointment later in 
the day with a store in West Jefferson. 

I Franklin Smith for plaintiff appellees. 

Womble, Carlyle, Sandridge & Rice, b y  Keith W. Vaughan, 
for defendant appellant. 

PHILLIPS, Judge. 

The defendant brings forward three assignments of error. 
None have merit. 

[I] Under the provisions of G.S. 97-13, the Workers' Compensa- 
tion Act does not apply "to any person, firm or private corpora- 
tion that  has regularly in service less than four employees in the 
same business within this State." (Emphasis supplied.) Defendant 
first contends that  the  Commission's conclusion that the defend- 
an t  had four or more regular employees in North Carolina during 
the time involved and thus was subject to the Act was not sup- 
ported by evidence. In doing so, defendant overlooks much 
evidence that was introduced, including the testimony of its presi- 
dent. When asked if Brown Shoe Company didn't have five or  
more employees in North Carolina on October 4, 1978, he 
testified, "On October 4, 1978, I guess we had 5 employees in 
North Carolina" and gave the names and addresses of the five 
employees. In contradiction thereof, defendant argues that 
because its several sales divisions operated independently of each 
other, each selling its particular brand of shoes, each division was 
a separate business within contemplation of G.S. 97-13, and since 
decedent was Levi's for Feet's only employee in this state, the 
Act does not apply. The evidence makes plain, however, that 
Levi's for Feet  was not a separate and distinct business from 
Brown Shoe Company's business, but was an integral part  of it, as  
were the several other divisions, and that  five employees of 
defendant who lived in this s ta te  were regularly engaged in 
defendant's shoe-selling business. 
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12) The defendant next contends that the Commission's conclu- 
sion that decedent was acting within the scope and course of her 
employment when the fatal accident occurred was also without 
evidentiary foundation. The record is replete with evidence on 
this point as well. She was a traveling sales representative, and 
the personal deviation to see her parents had ended and is not a 
factor in the case. The accident occurred in the middle of her ter- 
ritory, during business hours, on a highway between two towns 
which had stores she regularly called on. Even if the Workers' 
Compensation Act limited the coverage of traveling sales 
representatives to occasions when they are actually calling on 
customers or are on the way to do so, this evidence would sup- 
port a finding to the latter effect, in our judgment. But, of course, 
coverage is not so limited; it applies to many activities incidental 
to the travel required. See 99 C.J.S. Workmen's Compensation 
5 231(f), pp. 799-804; Clark v. Burton Lines, Inc., 272 N.C. 433, 158 
S.E. 2d 569 (1968). In all events, this evidence abundantly sup- 
ports the conclusion made that she was on the job and about her 
master's business when the accident occurred. Furthermore, it is 
in evidence, through the testimony of defendant's official, that it 
verified that she had called on a store in Boone a few minutes 
before the accident and had an appointment later in the day with 
a store in West Jefferson. That defendant's verification was ar- 
rived a t  by telephoning stores in Boone and West Jefferson a few 
hours after the accident did not make this evidence inadmissible 
hearsay, as defendant argues. The testimony did not show what 
the store representatives said in those telephone conversations 
and was not offered to show that what they said was true-it was 
offered to prove what the defendant did, which was verify that 
decedent was on the job and about its business when the accident 
occurred. That the verification was accomplished by means that 
its counsel now questions is no reason for rejecting this 
testimony. 

131 Finally, the defendant contends that requiring interest to be 
paid on the award of the Hearing Commissioner from the date of 
its rendition is unconstitutional because at  the time the accident 
occurred and plaintiffs' rights became fixed, no authority to re- 
quire interest existed. On April 23, 1981, the General Assembly 
enacted G.S. 97-86.2, and provided that it should be effective upon 
ratification. The enactment reads as follows: 
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When, in a worker's compensation case, a hearing or 
hearings have been held and an award made pursuant there- 
to, if there is an appeal from that award by the employer or 
carrier which results in the affirmance of that  award or any 
part thereof which remains unpaid pending appeal, the in- 
surance carrier or employer shall pay interest on the final 
award from the date the initial award was filed at  the In- 
dustrial Commission until paid at  the legal rate of interest 
provided in G.S. 24-1. If interest is paid it shall not be a part 
of, or in any way increase attorneys' fees, but shall be paid in 
full to the claimant. 

In attaching interest to the award from the date of its rendition, 
the Commission only followed the statute and in doing so im- 
pinged on no constitutional right of defendant. Byrd v. Johnson, 
220 N.C. 184, 16 S.E. 2d 843 (1941). This remedial and procedural 
statute, enacted before the award of the Hearing Commissioner 
was made on June 5, 1981, and before defendant's appeal there- 
from, affected no vested legal right of the defendant. The statute 
did not alter in any way plaintiffs' cause of action or defendant's 
obligation to  pay compensation for decedent's death; it only 
strengthened plaintiffs' remedy in collecting the award which was 
obtained later. The Constitution does not freeze procedural rules 
and remedial practices as of the date causes of action accrue. 16A 
C.J.S. Constitutional Law !j 383, p. 61. 

The opinion and award appealed from is 

Affirmed. 

Judges ARNOLD and BECTON concur. 
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CHRISTINE O'NEAL, FORMERLY CHRISTINE O'NEAL WYNN v. JON B. WYNN 

No. 822DC1063 

(Filed 20 September 1983) 

1. Divorce and Alimony ff 24.5 - child support - consent judgment - modification 
for changed circumstances 

Where the trial court adopted a consent judgment for child support as  its 
own determination of the rights of the parties, the judgment is subject to 
modification under G.S. 50-13.?(a) upon a showing of changed circumstances. 

2. Divorce and Alimony ff 24.7- modification of child support order-changed 
circumstances 

The trial court did not er r  in reducing the amount of child support which 
a court order required defendant father to pay from $275.00 per month to 
$150.00 per month where the court found that, although the needs of the child 
remained unchanged, defendant is unable to contribute more than $150.00 per 
month for child support due to his present financial condition, and such amount 
is a reasonable sum considering the estates, earnings, conditions and cus- 
tomary standard of living of the child and the parties, and where this finding 
was supported by evidence that defendant's income has decreased because of 
the loss of his job as an air traffic controller when he refused to  cross a picket 
line, defendant has borrowed substantial sums in operating a motel and a bar, 
the motel and bar have both lost money, and plaintiff mother's income has in- 
creased substantially. 

Judge HEDRICK dissenting. 

APPEAL by plaintiff from Ward, Judge. Judgment entered 13 
May 1982 in District Court, HYDE County. Heard in the  Court of 
Appeals 30 August 1983. 

The parties heretofore entered into a consent order  resolving 
their differences a s  to child custody and support. The defendant 
father violated the  terms of the  consent order by failing to  make 
timely support payments and to  provide medical insurance cover- 
age. A t  the  instance of the wife, the Clerk of Superior Court 
issued a show cause order t o  defendant father, whd then moved 
the court t o  modify the provision of the 1976 order relating to 
support, custody, and medical insurance. The plaintiff appeals an 
order entered by the trial judge modifying the  1976 order and 
refusing t o  find defendant in contempt. 

George Thomas Davis, Jr., for the appellant. 

Carter, Archie & Hassell, by  Sidney J. Hassell, for appellee. 
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HILL, Judge. 

On 17 November 1976 plaintiff and defendant attempted to 
settle their differences with respect to their marital separation by 
consenting to a judgment of the court. Findings of fact included in 
the judgment determined that a t  the time the parties entered 
into the consent judgment the defendant was earning approx- 
imately $20,000.00 as  an air traffic controller, and the plaintiff 
was earning approximately $3,600.00 per year. The consent order 
provided that defendant pay $275.00 per month for the use and 
benefit of the minor child. The order further directed the defend- 
ant to continue to maintain his major medical insurance on the 
child. In addition, the court entered the order "as its own judg- 
ment" and provided that the order be enforceable as for contempt 
of court. 

Both the plaintiff and defendant have married other parties 
subsequent to the entry of the 1976 order. One child has been 
born to the defendant and his second wife, and another was ex- 
pected near the end of June, 1982. 

On 1 February 1981 the defendant and other members of his 
family formed a partnership to acquire and operate a motel 
known as  "The Boyette House." The partnership borrowed 
$210,000.00 to acquire the property. The operator has lost money 
since its inception. 

During the summer of 1981 the Air Traffic Controllers Union 
went on strike. Although the defendant was not a member of the 
Union, he refused to cross the picket line and was fired for failing 
to report to work. Defendant thereupon reduced his child support 
payments. Defendant and his second wife moved to Ocracoke, 
North Carolina, borrowed $60,000.00, and purchased a tract of 
land on which they opened a tavern and dance hall in March 1982. 
From August 1981 to May 13, 1982, defendant was paid $300.00 
by the Boyette House and approximately $250.00 from the tavern. 

Plaintiff earned approximately $10,523.12 in 1981, working a t  
the North Carolina Ferry Terminal and as a waitress. She pur- 
chased a Blue Cross and Blue Shield hospital policy on the child 
when defendant let his policy lapse. 
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Plaintiff instituted a show cause order directing the defend- 
an t  to show cause why he should not be held in contempt for 
reducing his payments and allowing the insurance coverage on 
the  child to lapse. Defendant moved to  modify the 1976 order. The 
trial judge found as a fact that  the defendant had no significant 
assets which were not heavily encumbered; that  the needs of the 
child exceed $275.00 per month, but due to  the financial condition 
of the  defendant he was unable to  contribute more than $150.00 
monthly for the support of the child. The trial judge further 
found that  the defendant had suffered a substantial change of cir- 
cumstances through the loss of his job and his financial involve- 
ment with the Boyette House and the 314 Time Tavern, entitling 
defendant to have his payments for child support reduced from 
$275.00 per month to $150.00 and to  permit the medical insurance 
policy he had carried on the child to lapse. 

[I] Plaintiff-appellant argues the trial court may not decrease 
child support obligations established by a consent order, citing 
Church v. Hancocle, 261 N.C. 764, 136 S.E. 2d 81 (1964) which holds 
that  the ordinary rules governing the interpretation of contracts 
apply to  separation agreements, and the courts a re  without power 
t o  modify them. Appellant's argument is misplaced. The trial 
judge entered the judgment a s  its own judgment, albeit with the 
consent of the parties, and specifically provided for the enforce- 
ment of the order by its contempt power. See Henderson v. 
Henderson, 55 N.C. App. 506, 286 S.E. 2d 657 (19821, aff'd, 307 
N.C. 401, 298 S.E. 2d 345 (1983). Since the court adopted the judg- 
ment a s  its own determination of the rights of the parties, the 
judgment is subject to modification under G.S. 50-13.7(a) upon a 
showing of changed circumstances. Dishmon v. Dishmon, 57 N.C. 
App. 657, 292 S.E. 2d 293 (1982). 

[2] Appellant next argues the District Court may not reduce the  
amount of child support without having before it any evidence of, 
or making any findings concerning the present needs of the child. 
We are  aware the court generally modifies the child support pro- 
visions of an order only when it has before it evidence that there 
has been a substantial change in circumstances affecting the 
welfare of the child. Ebron v. Ebron, 40 N.C. App. 270, 252 S.E. 
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2d 235 (1979). The court made findings to the effect that the 
reasonable needs of the child for her health, education, and 
maintenance exceed $275.00 per month, the exact finding hereto- 
fore made by the trial judge in the 1976 order. However, the 
judge further found: 

32. That due to his present financial condition, the Defendant 
is unable to contribute more than $150.00 per month for the 
support of said child, and this is a reasonable sum consider- 
ing the estates, earnings, conditions and customary standards 
of living of the child and the parties. 

This finding is substantiated by evidence of appellee's 
decrease in income by loss of his job, the debts he assumed volun- 
tarily in operating a motel and bar, and the increased income of 
the appellant. Nothing in the record tends to show the appellee 
has willfully suppressed his income. Rather appellee has exerted 
efforts to engage in two lawful businesses and appears to have 
given the enterprises his best. In determining a station in life for 
the child, the court not only considers the needs of the child but 
also the abilities of the parents to provide those needs. Steele v. 
Steele, 36 N.C. App. 601, 244 S.E. 2d 466 (1978). Here the court 
acknowledged the needs of the child as unchanged, but found the 
ability of the appellee to pay had decreased substantially. The 
findings of the court are supported by the evidence and binding 
on appeal. Williams v. Pilot Life Insurance Co., 288 N.C. 338, 218 
S.E. 2d 368 (1975). This assignment is overruled. 

Appellant next argues the appellee may not use the facts 
that he lost his job, by participating in a strike, or that he in- 
curred three substantial debts as a basis of changed cir- 
cumstances justifying a reduction in his child support obligations. 
We disagree. Appellee testified he did not go on strike, but re- 
fused to run a picket line. Appellee was not a Union member. As 
a result of appellee's failure to present himself for work, he was 
notified that his employment was terminated. He has not been 
charged with any crime related to his dismissal. 

Appellee's only job training was as an air traffic controller. 
He could find no other work as such, and went into business for 
himself, incurring substantial indebtedness. His incurrence of 
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debt is a normal incidence to  the entry of business. Absent a find- 
ing that  appellee is deliberately depressing his income or other- 
wise acting in a deliberate disregard of his obligation to  provide 
reasonable support for his child, his ability to  pay child support is 
determined by his actual income a t  the time the award is mod- 
ified. See Goodhouse v. DeFravio, 57 N.C. App. 124, 290 S.E. 2d 
751 (1982). 

Lastly, the appellant points to  the valuable assets owned by 
the  appellee, and contends some of appellee's equity could be used 
to  support the child. Appellant's contention is not supported 
under the  facts of the case. Appellee is part owner in the Boyette 
House and full owner with his second wife in the 3/4 Time Bar, 
and has incurred debts in acquiring them. Both a re  new busi- 
nesses; both have operated a t  a loss since opening. This is hardly 
a source of quick income and is questionable a s  collateral for a 
loan to  meet a child support obligation. 

Affirmed. 

Judge HEDRICK dissents. 

Judge WEBB concurs. 

Judge HEDRICK dissenting. 

In my opinion, the  record does not support the judge's order 
reducing the defendant's payment for the support of his child. 

GEORGE M. CLELAND, ADMINISTRATOR C.T.A. OF THE ESTATE OF W. BRYAN 
WHITE AND DOROTHY S. WHITE v. THE CHILDREN'S HOME, INC. 

No. 8221SC1064 

(Filed 20 September 1983) 

Contracts @ 12.2- ambiguous contract - summary judgment inappropriate 
Where a charitable institution conveyed several lots of land to plaintiff, 

where several of the lots were exempt from taxation while owned by defend- 
ant, and where the deeds delivered a t  closing contained a provision indicating 
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the conveyance was subject to ad valorem taxes on any portions of the proper- 
ty conveyed which were "currently taxable," summary judgment for either 
party was inappropriate since, under the circumstances of the case, more than 
one interpretation of the words "currently taxable" could be reasonable as a 
matter of law and the ambiguity should be resolved by a jury. 

Judge WEBB dissenting. 

APPEAL by defendant from Wood (William 2.1, Judge. Judg- 
ment entered 28 June 1982 in Superior Court, FORSYTH County. 
Heard in the Court of Appeals 30 August 1983. 

The following facts are undisputed. On 31 March 1978 defend- 
ant Children's Home entered into a sale-purchase agreement with 
W. Bryan White Realty Co., Inc. for the sale of approximately 405 
acres of land. The agreement contained the following provision: 

5. The sale and purchase of the aforesaid property under 
this Agreement shall be closed . . . a t  10:OO A.M., Monday, 
July 3, 1978, or such earlier date as shall be mutually 
agreeable to the parties. At the closing . . . the Seller shall 
deliver to the Purchaser a good and sufficient deed conveying 
the aforesaid property . . . free and clear of all liens and en- 
cumbrances, except . . . 1978 ad valorem taxes on any por- 
tions of said property which are subject to taxation, such 
taxes to be prorated, on a calendar year basis, as of the date 
of closing. 

The parties later agreed to change the closing date from 3 
July 1978 to 2 June 1978. On that date W. Bryan White and his 
wife Dorothy S. White, as assignee and designee of the realty 
company, purchased the property from the defendant pursuant to 
the agreement. The deed delivered at  closing contained the 
following provision: 

(c) This conveyance is also subject to 1978 ad valorem 
taxes on any portions of the property hereby conveyed which 
are currently taxable. 

The record reveals that two of the lots conveyed in this 
transaction were subject to ad valorem taxes while owned by the 
defendant. The remaining lots were tax exempt while owned by 
the defendant because the lots were used for charitable purposes 
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under N.C. Gen. Stat. Chap. 105, Art. 12. Upon transfer to a non- 
charitable purchaser, however, these lots lost their exempt status 
and became subject to 1978 ad valorem taxes under N.C. Gen. 
Stat. Sec. 105-285(d), which provides: 

(dl Real Property.-The value of real property shall be 
determined as of January 1 of the years prescribed by G.S. 
105-286 and 105-287. The ownership of real property shall be 
determined annually as of January 1, except in the following 
situation: When any real property is acquired after January 
1, but prior to July 1, and the property was not subject to 
taxation on January 1 on account of its exempt status, it 
shall be listed for taxation by the transferee as of the date of 
acquisition and shall be appraised in accordance with its true 
value as of January 1 preceding the date of acquisition; and 
the property shall be taxed for the fiscal year of the taxing 
unit beginning on July 1 of the year in which it is acquired. 
The person in whose name such property is listed shall have 
the right to appeal the listing, appraisal, and assessment of 
the property in the same manner as that provided for listings 
made as of January 1. 

On 15 November 1978 city and county ad valorem taxes of 
$24,070.50 were assessed against the property. Plaintiffs paid this 
amount and then demanded partial reimbursement from defend- 
ant in the amount of $10,089.83. Defendant denied any obligation 
for taxes assessed on property that was exempt prior to the con- 
veyance and refused to reimburse plaintiffs. 

Both parties moved for summary judgment. From grant of 
summary judgment for plaintiffs, defendant appealed. 

Block, Me yland & Lloyd, by A. L. Meyland for the plaintiffs, 
appellees. 

Womble, Carlyle, Sandridge & Rice, by W. F. Womble, ST. 
and Allan R. Gitter for the defendant, appellant. 

HEDRICK, Judge. 

The defendant assigns error to the trial court's denial of its 
motion for summary judgment and to the granting of plaintiffs' 
motion for summary judgment. The defendant contends that the 
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deed provision governing apportionment of ad valorem taxes is 
clear and unambiguous. I t  further contends that  the provision 
establishes a s  a matter of law that  defendant is not obligated to 
pay any portion of taxes assessed on property that  was exempt 
from taxation immediately prior to the conveyance. 

Summary judgment is proper only if "there is no genuine 
issue as  to any material fact. . . ." G.S. 1A-1, Rule 56(c). The law 
in North Carolina is well settled that "[wlhenever a court is called 
upon to interpret a contract its primary purpose is t o  ascertain 
the intention of the parties a t  the moment of its execution." Lane 
v. Scarborough, 284 N.C. 407, 409-10, 200 S.E. 2d 622, 624 (1973). A 
contract that  is plain and unambiguous on its face will be inter- 
preted by the  court as  a matter of law. Id. a t  410, 200 S.E. 2d a t  
624; Nash v. Yount, 35 N.C. App. 661, 242 S.E. 2d 398, disc. rev. 
denied, 295 N.C. 91, 244 S.E. 2d 259 (1978). If an agreement is am- 
biguous, on the other hand, and the intention of the parties 
unclear, interpretation of the contract is for the jury. Silver v. 
Board of Transportation, 47 N.C. App. 261, 270, 267 S.E. 2d 49, 55 
(1980). "[Ilf the writing itself leaves it doubtful or  uncertain as to 
what the agreement was, par01 evidence is competent . . . to  
show and make certain what was the real agreement between the 
parties; and in such a case what was meant, is for the jury, under 
proper instructions from the court." Root v. Insurance Co., 272 
N.C. 580, 590, 158 S.E. 2d 829, 837 (1968) (citations omitted). 

In the present case, the defendant, a charitable institution, 
conveyed several lots of land to plaintiff. Two of these lots were 
subject to ad valorem taxes while owned by the defendant. The 
remaining lots were exempt from taxation while owned by de- 
fendant because of the charitable use to which they were put. 
Transfer of these lots to a non-charitable purchaser prior to 1 
July 1978 caused the property to be treated as  if it had been non- 
exempt for the entire year under the provisions of N.C. Gen. Stat. 
Sec. 105-285(d). I t  is in light of these circumstances that  the words 
"currently taxable" must be considered. While the words appear 
clear and unambiguous, their meaning is less certain when they 
are  considered in the context of all the circumstances surrounding 
the transaction. The defendant contends that the words reflect 
the parties' intention to limit defendant's liability t o  its pro-rata 
share of taxes assessed on the two non-exempt lots-that only 
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this land was "currently taxable." Plaintiffs contend that the 
agreement fixed defendant's obligation to pay its share of taxes 
on any land eventually determined to be subject to the 1978 ad 
valorem taxes. Because neither interpretation of the words "cur- 
rently taxable" can be said to be unreasonable as a matter of law, 
the provision must be treated as ambiguous. Ambiguities in con- 
tracts are to  be resolved by the jury upon consideration of "the 
expressions used, the subject matter, the end in view, the pur- 
pose sought, and the situation of the parties at  the time." Silver 
v. Board of Transportation, 47 N.C. App. 261, 268, 267 S.E. 2d 49, 
55 (1980) (citation omitted). Because a genuine issue of material 
fact exists in regard to the intention of the parties, summary 
judgment was not appropriate. Summary judgment for plaintiff is 
thus vacated and the cause is remanded to Superior Court for fur- 
ther proceedings. 

Vacated and remanded. 

Judge WEBB dissents. 

Judge HILL concurs. 

Judge WEBB dissenting. 

I dissent. I believe the words of the contract can be inter- 
preted without resort to a jury trial. The contract provides that 
the property shall be conveyed "free and clear of all liens and en- 
cumbrances, except . . . 1978 ad valorem taxes on any portions of 
said property which are subject to taxation, such taxes to be pro- 
rated, on a calendar year basis, as of the date of closing." As I 
understand this language it provides that there are no encum- 
brances on the land except possibly 1978 ad valorem taxes. If 
there were any 1978 taxes on the property the taxes were to be 
apportioned. There were 1978 ad valorem taxes on the property 
and the taxes should have been apportioned. I believe the parties 
did not anticipate what happened. If they had done so we do not 
believe they would have closed the transaction before 1 July 1978. 
Nevertheless, the parties did close before 1 July 1978 making the 
property subject to 1978 ad valorem taxes. The contract provides 
that in such event the taxes were to be prorated. I vote to affirm 
the judgment of the Superior Court. 
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BURKE COUNTY PUBLIC SCHOOLS BOARD OF EDUCATION v. JUNO CON- 
STRUCTION CORPORATION AND STATESVILLE ROOFING & HEATING 
COMPANY 

No. 8225SC983 

(Filed 20 September 1983) 

1. Appeal and Error 1 68.3- denial of motion to amend pleadings-former deci- 
sion -law of the case 

In an action for breach of contract to maintain a school roof, the appellate 
court's decision in a prior appeal affirming the trial court's ruling denying 
defendant's motion to amend its pleadings to allege unenforceability of the 
maintenance contract became the "law of the case" on that issue. 

2. Evidence 1 47- expert testimony based partly on testimony of another expert 
In an action for breach of contract to maintain a school roof, plaintiffs ex- 

pert witness could properly base part of his estimate of the amount of 
damages caused as a result of defendant's failure to maintain the roof between 
1973 and 1978 on the previous testimony of another roofing expert who viewed 
the roof in 1977 and 1981. 

3. Contl acts 1 29.2- breach of contract to maintain roof -measure of damages 
The proper measure of damages for breach of a contract to maintain a 

school roof was the cost of repair, and plaintiffs expert witness could properly 
base his estimate of the cost of repair by taking the actual cost of repair in 
1981 and reducing that figure to reflect price levels during the years for which 
defendant was liable. 

APPEAL by defendant from Snepp, Judge. Judgment entered 
28 April 1982 in BURKE County Superior Court. Heard in the 
Court of Appeals 23 August 1983. 

The current appeal marks the second time this case has been 
considered by this court. Plaintiff, Burke County Board of Educa- 
tion, contracted with the Shaver Partnership to design a roof for 
plaintiffs Freedom High School. Defendant Juno Construction 
Corporation was the general contractor and defendant States- 
ville Roofing & Heating Company was the subcontractor for the 
roofing job. In 1979, after leaks developed in the high school roof, 
plaintiff sued both defendants for faulty installation of the roof 
and for breach of their contracts. Plaintiff also sued defendant 
Statesville Roofing & Heating Company for an alleged violation of 
Statesville Roofing's contract to maintain the high school roof. At 
the initial trial, the trial court denied defendant Statesville Roof- 
ing's motion to amend its pleading to allege the unenforceability 
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of the roof maintenance contract. The jury found that both Juno 
and Statesville Roofing breached their contracts with plaintiff. 
The jury found further, however, that defects in the roof were 
the result of defective roof design furnished to defendants by 
plaintiff, and no damages were awarded plaintiff. 

Plaintiff appealed to this court, which affirmed the judgment 
below as to Juno Construction, but found defendant Statesville 
Roofing liable on the roof maintenance contract. The Court of Ap- 
peals upheld the trial court's ruling denying Statesville Roofing's 
motion to amend the pleadings to allege unenforceability of the 
maintenance contract. We then remanded for determination of 
damages owing plaintiff by defendant Statesville Roofing. See 
Burke County Public Schools Board of Education v. Juno Con- 
struction Corporation and Statesville Roofing & Heating Com- 
pany, 50 N.C. App. 238, 273 S.E. 2d 504 (1981). Our Supreme Court 
granted discretionary review, 302 N.C. 396, 279 S.E. 2d 350 (19811, 
but later dismissed the petition for review as improvidently 
granted, 304 N.C. 187, 282 S.E. 2d 778 (1981). 

On remand in 1982, the trial court denied defendant's re- 
newed motion to amend its pleadings to allege the unenforce- 
ability of the roof maintenance contract, and denied defendant's 
motions for summary judgment and directed verdict. The trial 
court also overruled defendant's objections to admission of expert 
testimony concerning the amount of damage to the Freedom High 
School roof. The jury determined damages a t  $100,000.00, and 
defendant appealed. 

Simpson, Aycock, Beyer & Simpson, P.A., by Samuel E. 
Aycock, for plaintiff. 

Raymer, Lewis, Eisele, Patterson & Ashburn, by Douglas G. 
Eisele, for defendant Statesville Roofing & Heating Company. 

WELLS, Judge. 

[I] In its first assignment of error, defendant argues that the 
trial court erred in denying its motion to amend the pleadings to 
allege unenforceability of the roof maintenance contract. This 
identical motion was made by defendant, and denied by the court 
in the initial trial of this case in 1979. The trial court's denial of 
the motion to amend was affirmed by this court in Board of 
Education v. Construction Corp., supra. 
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Where a question before an appellate court has previously 
been answered on an earlier appeal in the same case, the answer 
to the question given in the former appeal becomes "the law of 
the case" for purposes of later appeals. L a  Grenade v. Gordon, 60 
N.C. App. 650, 299 S.E. 2d 809 (1983); see also Complex, Inc. v. 
Fu r s t  and Fur s t  v. Camilco, Inc. and Camilco, Inc. v. Furst ,  57 
N.C. App. 282, 291 S.E. 2d 296, disc, rev. denied, 306 N.C. 555, 294 
S.E. 2d 369 (1982). This assignment is, therefore, overruled. In its 
present appeal, defendant advances another theory in support of 
its motion to  amend, i.e., that  its agreement with plaintiff was 
unenforceable a s  against public policy. Such additional arguments 
may not serve to  change the law of this case on this point. 

[2] Defendant also assigns as  error the trial court's allowing 
plaintiffs expert witness Luther Pinkerton to estimate the 
amount of damages caused to plaintiffs roof as  a result of defend- 
ant's failure t o  maintain the roof between August 1973 and 
August 1978, as  required by the contract. Defendant raises four 
objections to  Pinkerton's testimony. First, defendant argues 
Pinkerton had no firsthand knowledge of the condition of the roof 
before 1981, and was improperly permitted to  base part of his 
estimates on testimony of Thomas Anderson, a roofing expert, 
who viewed the roof in 1977 and 1981. 

I t  is well established that an expert witness need not have 
firsthand knowledge of all matters upon which he bases an opin- 
ion. He may, for instance, base an opinion upon previous testi- 
mony given in the same trial. McCormick, The Law of Evidence, 
5 14 (19721, 1 Brandis, North Carolina Evidence, 5 136 (2d Rev. 
Ed. 1982), see also State  v. Wade, 296 N.C. 454, 251 S.E. 2d 407 
(1979). 

Second, defendant argues that Anderson did not view all 
areas of the roof in 1977, and therefore could not accurately 
distinguish between damage existing in 1977, for which defendant 
was responsible, and damage occurring after August 1978, for 
which defendant was not liable. Although there was some evi- 
dence a t  trial that  Anderson did not personally inspect every 
square foot of the roof in 1977, this is not sufficient to bar his 
testimony, nor t o  prevent Pinkerton from basing his cost esti- 
mates upon Anderson's testimony. Rather, defendant's objection 
goes to the weight and credibility of the evidence, a matter for 
the jury. 
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Third, defendant contends Pinkerton failed to base his 
damage estimate on the cost required to make the roof conform 
to the original specifications. There is ample evidence in the 
record showing that Pinkerton did use the original specifications 
in his calculations; therefore, the trial judge did not er r  in permit- 
ting Pinkerton's testimony on this point. 

Finally, defendant objects that Pinkerton determined the 
amount of damage in 1977 dollars, by taking the actual cost of 
repairs made in 1981 and reducing that figure by 25 percent. 
Defendant argues the 25 percent figure is arbitrary and that the 
formula includes damages occurring between 1977 and 1981, for 
which defendant is not contractually liable. 

13) The correct measure of damage in construction contract 
cases is the cost of repairing the structure to make it conform to 
contract specifications. Where substantial destruction of the 
structure is required to remedy the defects, however, the correct 
measure of damage is the value of the building as contracted for, 
minus the value of the building as actually constructed. LaGasse 
v. Gardner, 60 N.C. App. 165, 298 S.E. 2d 393 (1983); Robbins v. 
Trading Post, Inc., 251 N.C. 663, 111 S.E. 2d 884 (1960). There was 
no evidence a t  trial that repairing the roof would require substan- 
tial destruction of plaintiffs school. Therefore, cost of repair was 
the proper measure of damages, and plaintiffs evidence concern- 
ing the 1981 costs was relevant and admissible. This court is not 
aware, nor has defendant cited any cases which forbid determin- 
ing costs of repairs in a past year, by discounting current costs to 
reflect earlier price levels and the effect of inflation on those 
levels. The accuracy of the method, as well as the question 
whether Pinkerton properly calculated the damages to omit 
defects arising after 1978, when defendant's liability ceased, again 
go to the weight and credibility of the testimony, rather than its 
admissibility. Defendant was free to cross-examine Pinkerton, to 
call expert witnesses of its own, and to argue credibility to the 
jury, Defendant's assignment of error is overruled. 

Because there was admissible evidence on the issue of 
damages, and because the trial judge correctly denied defendant's 
motion to amend the pleadings, there was no error in the court's 
decision to deny summary judgment, deny defendant's motion to 
dismiss and to enter judgment on the verdict. 
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No error. 

Judges HEDRICK and PHILLIPS concur. 

STATE OF NORTH CAROLINA v. JERRY ALLEN EARNEST 

No. 8225SC1172 

(Filed 20 September 1983) 

Embezzlement B 6- sufficiency of evidence 
The evidence was sufficient to convict defendant of embezzlement under 

G.S. 14-90 where the evidence tended to  show that defendant's duties, as presi- 
dent of the corporation, were to hire and fire employees and to  direct payment 
of bills, and where his duties did not encompass the authority to open a 
separate bank account for the purpose of depositing corporate funds which he 
did. 

APPEAL by defendant from Owens, Judge. Judgment entered 
21 September 1981 in Superior Court, CATAWBA County. Heard in 
the Court of Appeals 30 August 1983. 

On 28 September 1979, Stephen Daniels, Kenneth Huggins, 
James Jacumin, and the defendant agreed to set up a corporation 
to be named Hepco Publishing, Inc. At the first organizational 
meeting, held 1 October 1979, defendant was elected president, 
Huggins was elected vice-president, Daniels was elected secre- 
tary, and Jacumin was elected treasurer. 

The defendant's responsibilities as president were to direct 
payment of bills and to hire and fire employees. As treasurer, 
Jacumin was authorized to open a bank account for the corpora- 
tion, and such an account was opened under the name of Hepco, 
Inc. a t  the First National Bank of Catawba County. All funds of 
the corporation were to be deposited in the corporate bank ac- 
count. 

Over the next two months, the defendant received some 20 
checks totaling $3,108.50 and made payable to Hepco Publishing, 
Inc. These checks were received either personally by the defend- 
ant or through James Lemley, a salesman for the corporation. In- 
stead of giving these checks to the treasurer or depositing them 
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in the Hepco bank account, the defendant deposited the checks in 
an account entitled Earnest Publishing Company, which was an 
account personally opened by the defendant in August of 1979. 

On or  about 29 October 1979, the defendant went to the cor- 
porate office and cleared out his desk. He did not return until a 
called meeting of the directors of the corporation on 3 December 
1979, a t  which time he was removed as president. 

Defendant testified a t  trial that  he received the checks in 
question and that  he  deposited them in his Earnest Publishing 
Company account, but stated further that  he paid Hepco bills 
totaling $3,048.23 from that account. A t  the close of all the 
evidence, defendant's motion to dismiss and motion for ap- 
propriate relief were denied. 

The jury found the defendant guilty of embezzlement of prop- 
e r ty  received by virtue of office or  employment in violation of 
G.S. 14-90. The defendant was subsequently ordered to serve not 
less than nor more than six months in the Department of Correc- 
tions, with the remainder of the sentence suspended. He was fur- 
ther  ordered to  pay the sum of $3,050.00 a s  restitution. 

The defendant served notice of appeal in open court on 21 
September 1981. 

Attorney General Edmisten, by Assistant Attorney General 
Archie W. Anders, for the State. 

Reginald L. Yates for defendant-appellant. 

ARNOLD, Judge. 

The defendant first contends that  the trial court erred in 
denying his motion to dismiss made a t  the close of all the 
evidence. The defendant argues that  there was no showing that  
he misapplied or  converted the funds to his own use. 

In order t o  convict a defendant of embezzlement under G.S. 
14-90, the State  must prove three distinct elements: (1) that the 
defendant, being more than sixteen years of age, acted a s  an 
agent or  fiduciary for his principal, (2) that  he received money or 
valuable property of his principal in the course of his employment 
and through his fiduciary relationship, and (3) that  he fraudulently 
or  knowingly and willfully misapplied or converted to his own use 
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the money or valuable property of his principal which he had 
received in his fiduciary capacity. State v. Pate, 40 N.C. App. 580, 
253 S.E. 2d 266 (1979). Only the third element is in dispute in the 
present case. In order to meet the requirements of that element 
it is not necessary to show that the defendant converted his prin- 
cipal's property to his own use, provided it is shown that he 
fraudulently or knowingly and willfully misapplied it. Id  

The fraudulent intent required under G.S. 14-90 is the intent 
to willfully or corruptly use or misapply the property of another 
for purposes other than those for which the agent or fiduciary 
received it in the course of his employment. I d  I t  is not 
necessary, however, that the State offer direct proof of fraudulent 
intent if facts and circumstances are shown from which it may be 
reasonably inferred. Id. 

Upon a motion to dismiss in a criminal action, all of the 
evidence must be considered in the light most favorable to the 
State, and the State is entitled to every reasonable inference 
from that evidence. State v. Smith, 300 N.C. 71, 265 S.E. 2d 164 
(1980). Contradictions and discrepancies are for the jury to 
resolve and do not warrant dismissal. In considering a motion to 
dismiss, it is the duty of the court to determine whether there is 
substantial evidence of each essential element of the offense 
charged, substantial evidence being such relevant evidence that a 
reasonable mind might accept as adequate to support a conclu- 
sion. Id  

When viewed in the light most favorable to the State, the 
evidence in this case was sufficient to allow a reasonable in- 
ference to be drawn that the defendant either fraudulently or 
knowingly and willfully misapplied funds of Hepco Publishing, 
Inc. As president of the corporation the defendant's duties were 
to hire and fire employees and to direct payment of bills. His 
duties did not encompass the authority to open a separate bank 
account for the purpose of depositing corporate funds. I t  would 
not have been difficult for the defendant to give any checks he 
had received to the treasurer, or to simply deposit them in 
Hepco's own bank account. 

The defendant next maintains that the trial court erred in 
denying his motion for appropriate relief, wherein he sought to 
have the verdict set  aside and an order entered dismissing the 
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charge of embezzlement or in the alternative, granting the de- 
fendant a new trial. This motion was without merit and was prop- 
erly denied by the trial judge, as there was no error committed a t  
trial. 

No error. 

Judges WELLS and EAGLES concur. 

STATE OF NORTH CAROLINA v. MICHAEL LINDSAY TAYLOR 

No. 825SC1053 

(Filed 20 September 1983) 

1. Receiving Stolen Goods 8 7- possession of etolen pistol-misdemeanor convic- 
tion - excessive sentence 

Defendant's conviction of possession of a stolen firearm was a conviction 
for a misdemeanor where there was no evidence that the firearm had a value 
of more than $400.00 or that it was stolen from the person or by a breaking or 
entering in violation of G.S. 14-51, 14-53, 14-54 or 14-57, and a sentence of five 
years imposed on defendant was excessive. G.S. 14-72(a), (bX1) and (2) and (c). 

2. Receiving Stolen Goods 8 5.1- possession of stolen goods-knowledge that 
goode etolen- sufficiency of evidence 

The State's evidence was sufficient t o  permit an inference that defendant 
knew or had reasonable grounds to believe that a pistol was stolen so as to  
support his conviction of possession of stolen goods where it tended to show 
that when defendant was accosted by a man who simply yelled a t  him, defend- 
ant removed the pistol from his coat, stooped near a car, and surreptitiously 
attempted to hide or dispose of the pistol by throwing it into the bushes. 

APPEAL by defendant from Barefoot, Judge. Judgment 
entered 8 June 1982 in Superior Court, NEW HANOVER County. 
Heard in the Court of Appeals 18 March 1983. 

Upon an indictment proper in form, defendant was tried by 
jury on the charges of breaking and entering a motor vehicle with 
intent to  commit larceny, larceny of a firearm, and felonious 
possession of a stolen firearm. 

Evidence for the State tended to show the following facts: a t  
about 5:00 p.m., on 27 February 1982, Roy K. Trimer parked his 
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1981 Ford pickup truck in an alley a t  217 Dock Street, Wilming- 
ton, North Carolina. Upon returning to his truck at  about 12:OO 
midnight, Trimer discovered that someone had broken into the 
truck and taken his .32 caliber German semi-automatic pistol. He 
immediately reported the breaking and entering and theft to the 
police. That evening, between 7:00 and 8:00 p.m., James Blake had 
observed defendant in the vicinity of the ABC store located on 
Second Street, in the city of Wilmington. Defendant had a bicycle 
and rode back and forth past the liquor store about ten times. 
Thinking that defendant might be preparing to rob the store, 
Blake had someone call the police. Before the police arrived, 
defendant walked into a nearby alley. Blake went to the entrance 
of the alley to keep defendant under surveillance. While watching 
defendant, Blake yelled a t  him. Defendant stopped walking and 
stooped near a car parked in the alley. While in a stooping posi- 
tion, defendant removed a pistol from his coat and threw it into 
some nearby bushes. Officer T. R. Richardson arrived, and after 
Blake informed him of what he had observed, Officer Richardson 
searched and found the pistol defendant had discarded. Later, it 
was determined that the discarded pistol, valued at  $50 to $75, 
was the one taken from Trimer's truck. 

Defendant presented no evidence a t  trial. The jury found 
defendant guilty of possession of a stolen firearm and not guilty 
of the charges of breaking and entering and larceny. From a judg- 
ment imposing an active sentence of five (5) years, defendant ap- 
peals. 

At torney  General Edmisten, by  Assistant At torney General 
William F. Briley, for the State.  

William Norton Mason, for defendant appellant. 

JOHNSON, Judge. 

[I] Before discussing defendant's assignment of error, we, pur- 
suant to Rule 2 of the Rules of Appellate Procedure, will consider 
the propriety of the defendant's sentence to "prevent manifest in- 
justice" to the defendant. Defendant did not assign error to the 
sentence he received, nor did he present the question in his ap- 
pellate brief. 
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Possession of stolen goods is a statutory crime created by 
the Legislature and is of recent vintage. State v. Perry, 305 N.C. 
225, 287 S.E. 2d 810 (1982). The possession statutes were passed 
to provide protection for society in those incidences where the 
State does not have sufficient evidence to prove who committed 
the larceny, or the elements of receiving stolen property. Id. 

G.S. 14-72(a) divides the offense of receiving or possessing 
stolen goods into the categories of felony or misdemeanor on the 
basis of the value of the goods stolen. The receiving or possessing 
of stolen goods of the value of more than $400, knowing or having 
reasonable grounds to believe that the goods are stolen is a 
felony; and except as provided in G.S. 14-72(b) and (c), the receiv- 
ing or possessing of stolen goods knowing or having reasonable 
grounds to believe them to be stolen, where the value of the prop- 
erty or goods is not more than $400, is a misdemeanor punishable 
under G.S. 14-3(a). 

G.S. 14-72(c) provides: 

The crime of possessing [or receiving] stolen goods knowing 
or having reasonable grounds to believe them to be stolen in 
the circumstances described in subsection (bl is a felony, 
without regard to the value of the property in question. (Em- 
phasis added.) 

The "circumstances" described in subsection (b) which raise the 
possession or receiving of stolen goods [a stolen firearm] to the 
level of a felony are confined to those circumstances described in 
subsections (b)(l) and (21, to wit: the possession or receiving of 
goods stolen from the person, or stolen pursuant to  a violation of 
G.S. 14-51, 14-53, 14-54 or 14-57. Subsections (b)(3) and (4) do not 
describe "circumstances" making the possession or receiving of 
stolen goods a felony. Subsections (b)(3) and (4) provide, in perti- 
nent part, that the crime of larceny is a felony, without regard to 
the value of the property in question, if the larceny is of any ex- 
plosive or incendiary device or substance or of any firearm. 

The record in this case reveals that the firearm did not value 
more than $400 and there is no evidence the firearm was stolen 
from the person or pursuant to G.S. 14-51, 14-53, 14-54 or 14-57. 
The trial judge instructed the jury on the elements of misde- 
meanor possession of stolen goods and defendant was sentenced 
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to a term of five (5) years. We hold that defendant was convicted 
of misdemeanor possession of stolen goods and that the sentence 
imposed exceeds the statutory maximum. G.S. 14-72(a) provides 
that for a misdemeanor conviction of possession of stolen goods, 
the penalty shall be as provided under G.S. 14-3(a). That statute 
provides that punishment by imprisonment shall not exceed a 
term of two (2) years. 

121 By his sole assignment of error, defendant contends the trial 
court erred in its denial of his motion to dismiss made a t  the close 
of the State's evidence. Defendant argues that the evidence was 
insufficient to establish that defendant "knew or had reasonable 
grounds to believe that the pistol was stolen." 

A motion to  dismiss in a criminal prosecution is properly 
denied if there is any competent evidence to support the allega- 
tions of the indictment, considering the evidence in the light most 
favorable to the State, and giving it the benefit of every reason- 
able inference fairly deducible therefrom, State v. Bell, 285 N.C. 
746, 208 S.E. 2d 506 (1974). 

The essential elements of misdemeanor possession of stolen 
goods are (1) possession of personal property, (2) which has been 
stolen, (3) the possessor knowing or having reasonable grounds to 
believe the property to  have been stolen, and (4) the possessor 
acting with a dishonest purpose. See State v. Davis, 302 N.C. 370, 
275 S.E. 2d 491 (1981); State v. Scott, 11 N.C. App. 642, 182 S.E. 
2d 256 (1971); G.S. 14-71.1, 14-72; see also N.C.P.I. -Crim. 
tj 216.46. 

G.S. 14-71, the receiving statute, states the element of 
knowledge as follows: "knowing or having reasonable grounds to 
believe the same to have been feloniously stolen or taken." G.S. 
14-71.1, the possessing statute, contains the identical language: 
"knowing or having reasonable grounds to believe the same to 
have been feloniously stolen or taken." In the case of State v. 
Davis, supra, the Supreme Court held that possession of stolen 
goods is not a lesser included offense of receiving stolen goods 
because the elements of receiving and possessing involved 
separate and distinct acts, the one not present in the other. As to 
the question of whether the element that defendant knew or had 
reasonable grounds to believe that the goods were feloniously 
stolen or taken would be the same for the two offenses, the 
Supreme Court expressed no opinion. However, in light of the 
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Legislature's use of the identical language in delineating the 
knowledge requirement for the two offenses, we conclude that  
with regard to the question of proof that defendant knew or had 
reasonable grounds to  believe that  the firearm in question had 
been stolen, the standard of proof established in cases of receiv- 
ing stolen goods is equally applicable to cases involving possess- 
ing stolen goods. See State v. Bizzell, 53 N.C. App. 450, 457, 281 
S.E. 2d 57, 61 (1981) (Whichard, J., dissenting.) 

Our courts have stated the standard for the offense of receiv- 
ing stolen property as  follows: 

[Gluilty knowlege need not be shown by direct proof of actual 
knowledge, a s  proof that  defendant witnessed the theft, or 
that  such theft was acknowledged to him by the person from 
whom he received the goods; rather, such knowledge may be 
implied by evidence of circumstances surrounding the receipt 
of the goods. 

State v. Scott, supra a t  645, 182 S.E. 2d a t  258. Knowledge that  
property was stolen may be inferred from incriminating cir- 
cumstances. State v. Hart, 14 N.C. App. 120, 187 S.E. 2d 351, cert. 
denied, 281 N.C. 625, 190 S.E. 2d 469 (1972). 

The key evidence relied upon by the State  to show the re- 
quired knowledge of the defendant was that once defendant was 
accosted by James Blake who simply yelled a t  him, defendant 
removed the firearm from his coat, stooped near a car and at- 
tempted to surreptitiously hide or  dispose of it by throwing i t  
into nearby bushes. These circumstances, viewed in the light 
most favorable to the State, a re  sufficiently incriminating to  per- 
mit a reasonable inference that  defendant knew or must have 
known that  the firearm was stolen, and thus sufficient t o  support 
a finding to  that effect by the jury. I t  is the function of the jury 
to determine the facts in the case from the evidence and to  deter- 
mine what the evidence proves or fails to prove. State v. Ma~tin, 
6 N.C. App. 616, 170 S.E. 2d 539 (19691, cert. denied, 276 N.C. 184 
(1970). Therefore, defendant's assignment of error is without 
merit. 

In the trial of defendant's case we find no error. However, it 
is clear that the trial court erred in sentencing defendant t o  a 
term of five years, and the sentence must be vacated and the case 
remanded for resentencing only. 
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No error and remanded. 

Judges WELLS and HILL concur. 

B&J SALES AND SERVICE CORPORATION v. J. EDWARD MOSS, D/B/A ELEC- 
TRO SPEC 

No. 8227SC969 

(Filed 20 September 1983) 

Negligence Q 6- doctrine of res ipsa loquitur properly not submitted to jury 
A trial court properly failed to submit to the jury the theory of res ipsa 

loquitur in a negligence action where the evidence presented two precise but 
conflicting versions of the cause of a fire. Where circumstantial evidence 
points to a specific cause of a fire and negates other causes, the question of ac- 
tionable negligence should be submitted to the jury, but not the theory of res 
ipsa loquitur. 

APPEAL by plaintiff from Owens, Judge. Judgment entered 
27 May 1982 in Superior Court, GASTON County. Heard in the 
Court of Appeals 23 August 1983. 

Plaintiff sued defendant for negligence in connection with a 
fire which destroyed plaintiff's machine shop. 

The fire broke out on a Sunday morning while two of plain- 
tiffs employees were working outside the machine shop. The 
employees had turned on the power to one of the buildings, send- 
ing electricity to the automatic screw machine and other equip- 
ment and lights, but the building was unoccupied when the fire 
broke out. 

The jury answered the issue of defendant's negligence in 
defendant's favor. From judgment entered on the verdict, plaintiff 
has appealed. 

Harris, Bumgardner and Carpenter, b y  S e t h  H. Langson, and 
Hollowell, S to t t ,  Hollowell, Palmer and Windham, b y  Grady B. 
Scot t ,  for plaintiff: 

Golding, Crews, Meekins, Gordon and Gray, b y  James P. 
Crews  and Rodney  Dean, for defendant. 
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WELLS, Judge. 

The sole question for review in this appeal is whether the 
trial judge erred in refusing to instruct the jury on the doctrine 
of res ipsa loquitur as requested by the plaintiff. Res ipsa lo- 
quitur permits an inference of negligence, based on common ex- 
perience, from the occurrence of something that ordinarily does 
not happen in the absence of negligence. Snow v. Duke Power 
Co., 297 N.C. 591, 256 S.E. 2d 227 (1979). 

Plaintiff presented evidence through five witnesses: plaintiff, 
its two employees, Mr. Parker and Mr. Goins, and two expert 
witnesses, Dr. McKnight and Mr. Smith. Through the testimony 
of these witnesses and exhibits used by them, the origin of the 
fire in plaintiffs machine shop was carefully and expertly traced 
to a specific cause: the electrical ignition of oil present in the 
cable housing containing the electric wires of the screw machine, 
the oil having been allowed into the cable housing because of the 
type of housing (non-seal tight) used by defendant when defendant 
rewired the screw machine. 

Plaintiffs evidence tended to show the following: plaintiff 
hired defendant to repair and rewire the electrical system of an 
automatic screw machine. Defendant worked on the machine from 
time to time from July to September of 1980. On 9 November 
1980 two of plaintiffs employees, Mr. Parker and Mr. Goins, ar- 
rived a t  the machine shop to strip copper from old motors in 
order to earn Christmas money. The weather was nice so they 
worked outside. After about fifteen minutes, Mr. Parker noticed 
smoke coming from the building containing the screw machine. 
He rushed into the building and saw fire and smoke around the 
electrical control panel mounted on the screw machine. He did not 
see fire anywhere else in the building. Mr. Parker tried to ex- 
tinguish the blaze while Mr. Goins called the fire department, but 
the building was quickly consumed by fire. 

Dr. McKnight testified that defendant's use of flexible metal 
conduit in rewiring the screw machine created a hazard because 
it exposed electrical wires to flammable oil sprayed around the 
area of the screw machine while it was in use. McKnight stated 
that it was his opinion that the presence of oil in the control cir- 
cuits was the probable cause of the fire, and that oil seeped into 
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the circuits because the flexible metal conduit used was not liq- 
uid-tight. 

Mr. Smith identified the same specific negligence as causing 
the fire. He stated that defendant's use of flexible metal conduit 
violated sound electrical principles, that the fire started in the 
conduit, and that "failure to use the sealtight conduit . . . did 
result in a fire." 

The testimony of Dr. McKnight and Mr. Smith also tended to 
eliminate the possibility of the fire starting anywhere but in the 
metal conduit of the screw machine. 

Defendant's evidence tended to rebut plaintiff's evidence that 
defendant's choice of conduit was negligent. He showed that the 
screw machine manufacturer used flexible metal conduit. In his 
opinion, the conduit he chose was in compliance with the National 
Electric Code because its higher abrasion resistance was nec- 
essary to protect the wires from metal filings around the screw 
machine. Defendant's expert witness, Mr. Bolen, testified that 
flexible metal conduit was proper under the National Electric 
Code, that oil was not likely to penetrate it, and that the 
amperage in the one energized wire in the conduit was too low to 
ignite any oil. 

Thus, plaintiff and defendant presented two precise but con- 
flicting versions of the cause of the fire. In such a case, 

The question of res ipsa loquitur, which plaintiff desires 
to have considered, is hardly available on the record, for all 
the conditions attendant on the occurrence were fully ob- 
served and testified to by the witnesses, and the case was 
properly made t o  depend upon whether the account of the oc- 
currence given by plaintiff or by defendant's witnesses 
should prevail. 

Baldwin v. Smitheman, 171 N.C. 772, 88 S.E. 854 (1916). Where 
circumstantial evidence points to a specific cause of a fire and 
negates other causes, the question of actionable negligence should 
be submitted to the jury, but not the theory res ipsa loquitur. 
Gaston v. Smith, 22 N.C. App. 242, 206 S.E. 2d 311, cert. denied 
285 N.C. 658, 207 S.E. 2d 753 (1974). See also 2 Brandis, North 
Carolina Evidence 5 227 a t  205 (2d rev. ed., 1982). 
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The trial court instructed the jurors in part that they should 
find the defendant negligent if (1) defendant "failed to use 
sealtight conduit when he knew or should have known that the 
failure to do so would allow the intrusion of oil into the conduit 
and cause a fire in the event of a short circuit, . . ." or (2) defend- 
ant failed to seal the power panel box, when he knew or should 
have known that failure to do so could allow oil into the box, 
creating a fire hazard, or (3) defendant contracted to rewire the 
screw machine to  new machine standards and failed to do so. 
These instruetions cover the reasonable inferences of negligence 
that  can be drawn from the evidence. 

No error. 

Judges HEDRICK and PHILLIPS concur. 

BRIAR METAL PRODUCTS, INC. v. ALBERT SMITH 

No. 8228SC1089 

(Filed 20 September 1983) 

1. J u w e n t s  8 21.2- consent judgment-necessity for consent at time of entry 
A consent judgment is valid only if all parties give their unqualified con- 

sent a t  the time the court sanctions the agreement and promulgates it as a 
judgment. Therefore, where the evidence in a hearing on a motion to set aside 
a consent judgment for lack of consent by plaintiff was conflicting a s  to  
whether the authority previously given by plaintiff t o  his attorney to consent 
to the judgment had been withdrawn prior to the time the judgment was 
entered, it was incumbent upon the trial court to make a finding as to whether 
plaintiffs consent subsisted a t  the time of entry of the judgment. 

2. Judgments 8 21.1; Rules of Civil Procedure 8 60.1- consent judgment-d- 
leged lack of consent-motion in the cause 

A motion in the cause made within "a reasonable time" pursuant to G.S. 
1A-1, Rule 60(b)(4) was the correct procedure for presenting the question of 
whether a consent judgment was void for lack of consent by plaintiff, and 
whether an appeal was taken from the consent judgment was not pertinent to 
the issue of whether such motion should have been granted. 

APPEAL by plaintiff from Allen, Judge. Order entered 26 
February 1982 in Superior Court, BUNCOMBE County. Heard in 
the Court of Appeals 1 September 1983. 
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Plaintiff sued defendant in October, 1979, on claims including 
conversion and wrongful interference with contract. Defendant 
counterclaimed. Attorneys for the parties entered into settlement 
negotiations and by July, 1980, agreed to enter into a consent 
judgment. A judgment was entered by Judge Ferrell on 30 March 
1981, wherein plaintiff agreed to pay and defendant agreed to ac- 
cept the sum of $89,600.00 in settlement of all matters in con- 
troversy between plaintiff and defendant. Plaintiff did not give 
notice of appeal from the entry of judgment. On 29 October 1981, 
plaintiff filed a motion in the cause pursuant to G.S. 1A-1, Rule 
60(b)(4), of the Rules of Civil Procedure, to set  aside the judgment. 
Following a hearing on plaintiffs motion, Judge Allen entered the 
following order. 

THIS CAUSE coming on to be heard before the Honorable 
Walter C. Allen, upon Motion in the Cause to  Set Aside the 
Judgment entered on the 30th day of March, 1981, by the 
Honorable Forrest Ferrell, and based upon the evidence 
presented, arguments of counsel, and legal briefs submitted 
by the parties, the Court hereby makes the following: 

1. That on or about October 26, 1979, a Complaint was 
filed in the above captioned matter. 

2. That on or about October 30, 1979, an Answer and 
Counterclaim was filed by the Defendant against the Plain- 
tiff. 

3. That since October 30, 1979, all matters and things in 
controversy have been a t  issue between the Plaintiff and the 
Defendant. That the Plaintiff and the Defendant entered into 
extensive settlement negotiations by and through their At- 
torneys of Record. 

4. That a Consent Judgment was signed by the Plaintiffs 
Attorney, Robert F. Orr, by and with the authority of the 
Plaintiff in October 1980. That the Defendant and his At- 
torney, Marvin P. Pope, Jr., signed the aforesaid Consent 
Judgment in August, 1980. 

5. That on or about March 30, 1981, a Hearing in 
chambers was held before the Honorable Forrest Ferrell. 
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That  a t  the time of the Hearing, the Plaintiff had not signed 
the Consent Judgment. That the Attorney for the Plaintiff 
and the Attorney for the Defendant were personally present 
a t  the time that  Judge Ferrell signed and entered the Con- 
sent Order. 

6. That the Plaintiffs Attorney, Robert F. Orr, objected 
to  the signing and the entry of the aforesaid Consent Judg- 
ment on March 30, 1981. 

7. That the Plaintiff failed to  appeal the aforesaid Con- 
sent Judgment within apt  time pursuant t o  the Rules of Civil 
Procedure and the Court of Appeals for the State  of North 
Carolina. 

BASED UPON THE FOREGOING FINDINGS OF FACT, THE 
COURT HEREBY MAKES THE FOLLOWING: 

1. That the Judgment of March 30, 1981, in the above 
captioned matter is a valid, binding, and enforceable Order of 
this Court. 

BASED UPON THE FOREGOING FINDINGS OF FACT AND 
CONCLUSIONS OF LAW, IT IS HEREBY ORDERED, ADJUDGED, 
AND DECREED that  the Motion in the Cause to Se t  Aside the 
Judgment of March 30, 1981, be and is hereby denied. 

Plaintiff has appealed from Judge Allen's order. 

Forbis & Grossman, b y  Steven A. Grossman, for plaintqfi 

Marvin P. Pope, Jr., for defendant. 

WELLS, Judge. 

In one argument, plaintiff brings forward exceptions to find- 
ings of fact numbered 4. and 7. and to the single conclusion of law 
contained in Judge Allen's order. We deal with these exceptions 
seriatim. 

[I] There was evidence before Judge Allen which would support 
his finding of fact number 4. Such a finding, however, is not deter- 
minative of the basic issue before us in this case. The evidence 
before Judge Allen was conflicting as to whether plaintiffs con- 
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sent to the judgment entered by Judge Ferrell subsisted at the 
time of entry of that  judgment. Plaintiffs evidence tended to  
show that the authority previously given by plaintiff to his at- 
torney to consent had been withdrawn prior to 30 March 1981 and 
that plaintiffs attorney stated this to Judge Ferrell. Defendant's 
evidence tended to show plaintiffs prior authority to plaintiffs at- 
torney was never withdrawn. A consent judgment is valid only if 
all parties give their unqualified consent a t  the time the court 
sanctions the agreement and promulgates it as a judgment. Over- 
ton v. Overton, 259 N.C. 31, 129 S.E. 2d 593 (19631, citing Ledford 
v. Ledford, 229 N.C. 373, 49 S.E. 2d 794 (1948) and King v. King, 
225 N.C. 639, 35 S.E. 2d 893 (1945). Where such consent did not 
subsist a t  the time of entry the judgment is void. Id. Under the 
evidence before him, i t  was incumbent upon the Judge to make a 
finding as to whether plaintiffs consent subsisted a t  the time of 
entry of Judge Ferrell's judgment. 

[2] While Judge Allen's finding of fact number 7. is also sup- 
ported by the evidence, neither is i t  determinative of the issue in 
this case. If Judge Ferrell's judgment may be found to be void for 
lack of consent, see Overton, supra, then a motion in the cause is 
the correct procedure for presenting that question to the trial 
court, Overton, supra. Such a motion must be made within "a 
reasonable time." Rule 60(b)(4). Whether an appeal was taken 
from the consent judgment under attack is not pertinent to the 
issue of whether the Rule 60(b) motion should be granted, par- 
ticularly as to whether the Rule 60(b) motion was filed within a 
reasonable time. 

Judge Allen's findings of fact are not sufficient to support his 
conclusion of law. This case must be remanded for proper find- 
ings of fact as to (1) whether plaintiffs Rule 60(b) motion was 
made within a reasonable time, and if so, (2) whether plaintiffs 
consent subsisted a t  the time of entry of Judge Ferrell's judg- 
ment. 

Reversed and remanded. 

Judges ARNOLD and EAGLES concur. 
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STATE OF NORTH CAROLINA v. HARRY MITCHELL SIDBURY 

No. 8216SC1192 

(Filed 20 September 1983) 

Criminal Law Q 99.1- expreesion of opinion on evidence by trial judge-preju- 
dicial error 

The trial court expressed an impermissible opinion on the evidence in a 
prosecution for armed robbery where defendant's wife testified that her hus- 
band was a professional poker player and that her husband always wore a 
glove on his crippled right hand a t  which point the court queried: "Something 
I need to know: When he plays cards, does he deal with his glove on?"; and 
where a medical expert testified that it would have been very difficult for 
defendant to  hold the pistol with his right hand and that he could not grip the 
gun by curling his finger, and where the court dismissed the jurors for the 
day, giving them the usual admonitions and further advised: "Do not t ry  to  
play cards with gloves on." Whether the defendant had the strength and dex- 
terity in his right hand to handle a gun in the manner described by a motel 
clerk was a highly contested issue in the case, and by i ts  impromptu question 
to  defendant's wife and by the court's remark to the jurors, the trial court's 
comments and conduct in the case constituted prejudicial error. 

APPEAL by defendant from Bailey, Judge. Judgment entered 
24 March 1982 in Superior Court, ROBESON County. Heard in the 
Court of Appeals 31 August 1983. 

Defendant was tried a second time and convicted of armed 
robbery on 22 March 1982 after a first trial ended in a hung jury. 
He was sentenced to 30 years in prison. 

Attorney General Edmisten, by Associate Attorney General 
William N. Farrell, for the State. 

Appellate Defender Adam Stein, by Assistant Appellate 
Defender Malcolm R. Hunter, Jr., for defendant appellant. 

BECTON, Judge. 

The issues on appeal concern whether certain of the trial 
court's statements and conduct constituted an impermissible ex- 
pression of an opinion, and whether evidence that defendant re- 
fused to  participate in a lineup was erroneously admitted. For the 
following reasons, we hold that defendant is entitled to a new 
trial. 
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The State's evidence tended to show that on the night of 16 
September 1981, the Family Inns of America motel was robbed of 
$259.00 by a black male armed with a handgun. The motel clerk 
on duty identified the defendant as the robber. About the time of 
the robbery, a witness saw a black male driving a brown 1973 
Catalina with a tan top and the headlights off, leaving a Gulf sta- 
tion near the motel. The next day, the North Carolina Highway 
Patrol stopped the defendant in a vehicle fitting that description. 
With defendant's consent, the officers searched the vehicle and 
found a .357 caliber revolver tucked underneath an armrest and 
$680.00 in cash. 

The defendant's evidence tended to show that he was at  
home playing cards during the time the robbery was committed, 
and that it would have been difficult for him to handle a gun with 
his right hand due to a crippling injury to that hand. Defendant 
further testified that he is left-handed. 

Defendant first contends that certain of the trial court's 
statements and actions denied defendant a fair trial. We agree. 

Defendant's wife testified that her husband was at  home 
playing cards with her on the night of the robbery; that her hus- 
band was a professional poker player; and that her husband al- 
ways wore a glove on his crippled right hand. The court then 
queried: "Something I need to know: When he plays cards, does 
he deal with his glove on?" She answered yes. A medical expert 
subsequently testified that it would have been very difficult for 
defendant to  hold a pistol with his right hand and that he could 
not have gripped the gun by curling his finger. At the conclusion 
of the expert's testimony, the court dismissed the jurors for the 
day, giving them the usual admonitions and further advised: "Do 
not t ry  to play cards with gloves on." 

Trial judges are prohibited from expressing an opinion by 
N.C. Gen. Stat. 5 15A-1222 (1978). They must be careful in what 
they say and do because a jury looks to the court for guidance 
and picks up the slightest intimation of an opinion. I t  does not 
matter whether the opinion of the trial judge is conveyed to the 
jury directly or indirectly as every defendant in a criminal case is 
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entitled to  a trial before an impartial judge and an unbiased jury. 
State  v. Whitted, 38 N.C. App. 603, 248 S.E. 2d 442 (1978). While 
not every improper remark will require a new trial, a new trial 
may be awarded if the remarks go to the heart of the case. Id. 

Whether defendant had the strength and dexterity in his 
right hand to  handle a gun in the manner described by the motel 
clerk was a hotly contested issue in the case. By its impromptu 
question to the witness, the court brought i t  to  the jury's atten- 
tion that  defendant was able to deal cards with gloves on. The 
seed was thus implanted in the jurors' minds to question defend- 
ant's inability t o  handle a gun a s  opposed to  his ability t o  deal 
cards with his glove on. The court indirectly reminded them of 
this seeming inconsistency by its statement a t  the end of the day. 

The court's remark may have been intended a s  humor, but it 
missed the mark when viewed from the standpoint of justice and 
fair play. See Sta te  v. Guffey, 39 N.C. App. 359, 250 S.E. 2d 96 
(1979). Perhaps the court's statement could be defended as a 
legitimate admonishment t o  the jurors not to conduct an experi- 
ment. However, if one juror interpreted the court's remarks as  
questioning the credibility of defendant's evidence, that  was one 
juror too many. 

In addition, the court hindered the defendant's cross-ex- 
amination of the motel clerk, the State's key witness. At  a 
preliminary hearing and a t  the first trial, the clerk testified that  
the robber was holding a gun with his right hand. A t  the present 
trial, the clerk testified, for the first time, that  she could not say 
which hand the  robber had used. Defendant's counsel was at- 
tempting to get  the clerk to  admit that  this was the first time she 
had testified to  any doubt about which hand the robber used 
when the court interrupted: "This isn't the first time." Although 
the court went on to say that  counsel had asked the question 
three times, the statement also impermissibly suggests to the 
jury that  this was not the first time the witness had expressed 
doubt about the hand used. 

Improper remarks or conduct by trial judges are  sometimes 
harmless. In this case, however, the eyewitness testimony was 
not overwhelming. Indeed, the first trial ended in a hung jury. 
These factors alone suggest that  a trial court should be par- 
ticularly cautious in its comments and conduct of trial, including 
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the admission of evidence. The trial court's comments and con- 
duct in this case constitute prejudicial error. 

Whether defendant was told by Detective Phillips that he 
had a right not to be in a line-up is insufficiently developed in the 
record for us to address that issue. Further, because we are 
ordering a new trial, defendant's assignments of error relating to 
his sentencing have been rendered moot. 

New trial. 

Judges JOHNSON and BRASWELL concur. 

STATE OF NORTH CAROLINA v. JERRY MARTIN 

No. 8229SC1168 

(Filed 20 September 1983) 

1. Constitutional Law S 48- denial of continuance-no denial of effective assist- 
ance of counsel 

A defendant tried for felonious escape was not denied the effective 
assistance of counsel because counsel was appointed only six working days 
prior to trial where defendant twice met with his attorney, and where the fac- 
tual issues involved in the case were relatively simple. 

2. Constitutional Law 8 68- denial of continuance-no violation of right to con- 
front witnesses 

The denial of defendant's motion for a continuance did not deprive him of 
his right to prepare for and confront witnesses where defendant failed to  
demonstrate that a continuance would enable him to secure any evidence or 
testimony to refute the charges against him, and defendant offered no names 
of witnesses and indicated no evidence material to his defense which any 
witness could provide. 

APPEAL by defendant from Freeman, Judge. Judgment 
entered 5 August 1982 in Superior Court, RUTHERFORD County. 
Heard in the Court of Appeals 30 August 1983. 

Defendant was charged in a proper bill of indictment with 
felonious escape from the Rutherford County Prison. Defendant 



N.C.App.1 COURT OF APPEALS 181 

State v. Martin 

was found guilty as charged, and from a judgment imposing a 
prison sentence of not more than two years, defendant appealed. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Thomas G. Meacham, Jr. for the State. 

Arledge, Callahan & Franklin, by Hugh J.  Franklin for the 
defendant, appellant. 

HEDRICK, Judge. 

Defendant assigns error to the court's denial of his motion to 
continue. Defendant contends that denial of his motion deprived 
him of his constitutional rights to confront witnesses and to effec- 
tive assistance of counsel. He claims that appointment of counsel 
only six days prior to trial provided insufficient opportunity "to 
confer with counsel, call witnesses in his defense and prepare 
cross-examination." 

The general rule is that a motion for continuance is ad- 
dressed to the discretion of the trial judge, and that denial of 
such a motion will be upheld on appeal absent a showing of abuse 
of discretion. State v. Williams, 304 N.C. 394, 284 S.E. 2d 437 
(1981) cert. denied, 456 US. 932 (1982). When a motion for contin- 
uance is based on constitutional rights, however, the decision of 
the trial court is reviewable as a question of law. State v. Aber- 
nathy, 295 N.C. 147, 244 S.E. 2d 373 (1978). Defendant's motion in 
the present case was based on his constitutional rights to effec- 
tive assistance of counsel and to confront witnesses against him. 
The court's denial of his motion is therefore fully reviewable as a 
question of law. 

[I] Defendant's assertion that he was denied effective assistance 
of counsel is based on the appointment of counsel "six working 
days" prior to trial. Defendant does not contend that his attorney 
was incompetent, but rather that his attorney had insufficient 
time to prepare his defense. 

I t  is implicit in the constitutional guarantees of as- 
sistance of counsel and confrontation of one's accusers and 
witnesses against him that an accused and his counsel shall 
have a reasonable time to investigate, prepare and present 
his defense. However, no set length of time is guaranteed 
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and whether defendant is denied due process must be deter- 
mined under the circumstances of each case. 

State v. McFadden, 292 N.C. 609, 616, 234 S.E. 2d 742, 747 (1977). 
In State v. Maher, 305 N.C. 544, 290 S.E. 2d 694 (1982), our 
Supreme Court discussed some of the circumstances to be con- 
sidered in reviewing such a claim. The court in Maher, in finding 
that the defendant in that case had been deprived of effective 
assistance of counsel, observed, "[tlhe attorney who represented 
the defendant at  trial . . . had not prepared the case, had not met 
with the defendant prior to the morning of trial, and was given 
little time in which to prepare a defense. . . . [Clounsel here was 
given fifteen minutes." Id. at  548-49, 290 S.E. 2d a t  697. In the 
present case, the same counsel who represented the defendant at  
trial also prepared the case; there was no substitution or change 
of counsel. According to the record, the defendant had twice met 
with his attorney, once a t  the jail and again the morning of the 
hearing. Furthermore, the attorney in the present case was ap- 
pointed six working days before trial. In light of the relatively 
simple legal and factual issues involved in a case of this nature, 
we do not believe six days was insufficient time in which to 
prepare a defense. Because there was adequate time for defend- 
ant to confer with his attorney and to prepare his defense, we 
hold that defendant's right to effective assistance of counsel was 
not abridged by the trial court's refusal to grant a continuance. 

[2] Defendant also contends that denial of his motion for a con- 
tinuance deprived him of his right to prepare for and confront 
witnesses. In considering a similar argument our Supreme Court 
stated, "a postponement is proper if there is a belief that material 
evidence will come to light and such belief is reasonably grounded 
on known facts. But a mere intangible hope that something 
helpful to a litigant may possibly turn up affords no sufficient 
basis for delaying a trial to a later term." State v. Tolley, 290 
N.C. 349, 357, 226 S.E. 2d 353, 362 (1976) (citation omitted). In the 
present case, the defendant failed to demonstrate that  a continu- 
ance would enable him to secure any evidence or testimony to 
refute the charges against him. He offered no names of witnesses 
and he indicated no evidence material to his defense that any 
witness could provide. His oral motion for a continuance was not 
accompanied by any affidavit or other offer of proof. "This state 
of the record suggests only a natural reluctance to go to trial and 
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affords no basis t o  conclude that  absent witnesses, if such existed, 
would ever be present for the trial." State v. Stepney, 280 N.C. 
306, 312, 185 S.E. 2d 844, 848 (1972). 

We find no error  in the court's denial of defendant's motion 
to  continue. 

No error. 

Judges WEBB and HILL concur. 

STATE OF NORTH CAROLINA, EX REL. UTILITIES COMMISSION: CAROLINA 
POWER AND LIGHT COMPANY (APPLICANT); THE PUBLIC STAFF- 
NORTH CAROLINA UTILITIES COMMISSION; AND NORTH CAROLINA 
TEXTILE MANUFACTURERS ASSOCIATION v. KUDZU ALLIANCE 

STATE OF NORTH CAROLINA, EX REL. UTILITIES COMMISSION; DUKE 
POWER COMPANY (APPLICANT); NORTH CAROLINA TEXTILE MAN- 
UFACTURERS ASSOCIATION; AND PUBLIC STAFF, NORTH CAROLINA 
UTILITIES COMMISSION v. KUDZU ALLIANCE 

Nos. 8210UC824 and 8210UC843 

(Filed 20 September 1983) 

1. Utilities Commission S 38- fuel clause proceeding-cost of purchased power 
I t  was error for the Utilities Commission to consider factors other than 

the cost of fossil fuel in a proceeding pursuant to former G.S. 62-134(e). 

2. Utilities Commission $3 38- reasonableness of purchased power-consideration 
of in rate case 

The cost of fuel is an operating expense of the utility and, as such, the 
Utilities Commission must examine these costs for the reasonableness of their 
having been incurred before incorporating them into the base rate. 

APPEALS by intervenor Kudzu Alliance from Orders of the 
North Carolina Utilities Commission in case No. 8210UC843 (Duke 
Power Company) and case No. 8210UC824 (Carolina Power and 
Light Company). Orders in both cases were entered 26 February 
1982. Both cases were heard in the Court of Appeals on 20 May 
1983. 
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Pursuant to G.S. 62-134(e), applications were made to the 
North Carolina Utilities Commission by Duke Power Company 
(application filed 25 January 1982) and Carolina Power and Light 
Company (application filed 28 January 1982) for orders author- 
izing adjustments to the base retail rates of both applicants for 
billings from April 1982 through July 1982, The requested adjust- 
ments were based on increased fuel costs durinp the four month " 
test  period ending 31 December 1981. 

Kudzu Alliance, the North Carolina Textile Manufacturers 
Association, and the Public Staff of the Utilities Commission in- 
tervened. The applications were heard by the Commission on 17, 
18, and 19 February 1982. From orders entered 26 February 1982 
granting both of the requested adjustments, Kudzu Alliance ap- 
pealed. 

Edelstein and Payne, by M. Travis Payne, for intervenor u p  
pellant (Nos. 8210 UC843 and 8.210 UC8.24). 

Steve C. Grqfith, Jr., George W. Ferguson, Jr., and William 
L. Porter for applicant appellee Duke Power Company (No. 
821 0 UC843). 

Bode, Bode and Call, by John T. Bode, and Richard E. Jones 
and Robert W. Kaylor for applicant appellee Carolina Power and 
Light Company (No. 8210 UC8.24). 

Before Judges WHICHARD, JOHNSON and EAGLES. 

Because of the similarity of the facts and the issues pre- 
sented by the appeals in these two cases, we have combined our 
consideration of them. We note a t  the outset that G.S. 62-134(e), 
the statute governing the instant proceedings before the Utilities 
Commission, has been repealed. 1981 Session Laws (Reg. Sess., 
1982) c. 1197, s. 2. The repealing statute provides that "all rates 
and changes under G.S. 5 62-134(e) shall terminate not later than 
December 1, 1982." 1981 Session Laws (Reg. Sess., 1982) c. 1197, 
s. 3. Since the rate increases in the present cases involve a period 
before 1 December 1982, G.S. 62-134(e) controls the proceedings 
and our consideration of the orders emanating therefrom. State 
ex reL Utilities Commission v. Public Staff, 58 N.C. App. 480, 293 
S.E. 2d 880 (1982), rev'd on other grounds (see below), 309 N.C. 
195, 306 S.E. 2d 435 (1983). 
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[I] Appellant contends that the Commission erroneously con- 
sidered factors other than the cost of fossil fuels in determining 
the increase in rates due to increased fuel costs. In State ex reL 
Utilities Commission v. Public Staff; 309 N.C. 195, 306 S.E. 2d 435 
(19831, our Supreme Court held that the Utilities Commission in 
fuel cost adjustment proceedings can consider only the fluctua- 
tions in the cost of fossil fuels-oil, coal and natural gas-used by 
the utility in the production of electric power in its generating 
units. We therefore agree with appellant and hold that it was er- 
ror for the Utilities Commission to consider factors other than the 
cost of fossil fuel in the instant proceedings. 

[2] Appellant's remaining contentions are whether it is proper, 
in the context of a G.S. 62-134(e) fuel cost adjustment proceeding, 
to use a base rate, established in a general rate proceeding, the 
fuel cost component of which was itself derived from a G.S. 
62-134(e) proceeding. In State ex reL Utilities Commission v. 
North Carolina Textile Manufacturers Association, 309 N.C. 238, 
306 S.E. 2d 113 (1983), our Supreme Court held, in a per curium 
opinion, that it was improper to adopt the fuel costs established 
in the next preceding fuel cost adjustment proceeding as the fuel 
cost component used in establishing the general rate. Rather, that 
case holds that the cost of fuel is an operating expense of the 
utility and that, as such, the Utilities Commission must examine 
these costs for the reasonableness of their having been incurred 
before incorporating them into the base rate. The decisions of the 
Supreme Court in that case, and in State ex reL Utilities Commis- 
sion v. Public Staff, supra, are controlling with respect to this 
question. 

Appellee admits that the fuel cost component of the base rate 
used in the instant fuel clause proceedings was established by the 
very method found improper by the Supreme Court in State ex 
reL Utilities Commission v. North Carolina Textile Manufacturers 
Association, supra. Appellant contends that to allow the fuel cost 
adjustment established in the proceedings below would allow the 
utilities to set rates in order to recover past expenses. Inasmuch 
as the fuel cost component of the base rate in the present cases 
has not been properly examined for reasonableness, we agree 
with appellant's contention. It is improper to allow a utility to 
recover its past expenses through a rate that is supposed to be 
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prospectively applied. Utilities Commission v. Edmisten, Attzj. 
General, 291 N.C. 451, 232 S.E. 2d 184 (1977). 

Accordingly, we must reverse the orders of the Utilities 
Commission and remand these causes for such further proceed- 
ings a s  may be necessary in light of the  recent opinions of our 
Supreme Court, cited above. 

I Reversed and remanded. 

I STATE OF NORTH CAROLINA v. VINCENT QUINTIN DAVIS 

No. 8226SC1179 

(Filed 20 September 1983) 

Burglary and Unlawful Breakings @ 5- first degree burglary-intent to commit 
larceny - sufficiency of evidence 

The State's evidence in a first degree burglary case was sufficient to raise 
an inference of an intent to commit larceny as alleged in the indictment where 
it tended to  show that defendant was seen standing a t  the  bedroom door of 
the female owner of the dwelling in question with his pants unzipped and his 
belt jingling, that the owner knew defendant, and that defendant and the 
owner had seen each other a t  a bar earlier in the evening and defendant knew 
the owner would not be a t  home when he entered the dwelling. 

APPEAL by defendant from Burroughs, Judge. Judgment 
entered 3 June  1982 in Superior Court, MECKLENBURG County. 
Heard in the  Court of Appeals 30 August 1983. 

The defendant was tried on a bill of indictment charging him 
with the  first degree burglary of a dwelling house occupied by 
12-year-old Bavonne Little on or  about 10 October 1981, a t  night- 
time, and with the  intent t o  commit the  felony of larceny. A t  
home during the night in question, other than Bavonne Little, 
were her cousin Tammy Carruthers, and her cousin's boyfriend 
Jerome Calvin, both of whom were sleeping in Little's mother's 
bedroom. Laverne Adams, the  mother of Bavonne Little, was not 
a t  home. 

Bavonne Little testified that  she awakened a t  about 1:45 a.m. 
and saw the  defendant coming out of her mother's bedroom. She 
saw nothing in his hands, but noticed that  his pants were un- 
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zipped and that his belt was jingling. After she turned on a 
hallway light, she saw the defendant slipping and sliding, and 
then falling down the stairs. After the defendant had left the 
apartment, Bavonne Little went downstairs to the kitchen and 
found the previously near-closed kitchen window wide open, and 
the defendant was gone. 

Laverne Adams, the mother of Bavonne Little, testified that 
she had long been friends with the defendant. She stated that 
she had seen the defendant on the night of the burglary at  the 
L and P Lounge, a local bar. Although she said she was still at  
the bar when the defendant left, she did not know exactly what 
time he had left. She further stated that the defendant did not 
have her permission to enter the dwelling that night. 

At the close of the State's evidence, the defendant moved to 
dismiss and renewed the motion at  the close of all the evidence. 
The trial court denied the motion. 

At the close of all the evidence, the defendant tendered two 
written requests for jury instructions. The first instruction ex- 
plained that specific felonious intent is an essential element of 
first degree burglary. The second requested instruction defined 
larceny, the felony allegedly intended by the defendant. Both in- 
structions were refused by the trial court. 

After being instructed that they could return a verdict of 
first degree burglary, non-felonious breaking and entering, or not 
guilty, the jury returned a verdict of guilty of first degree 
burglary. 

At  tome y General Edmisten, by Assistant Attorney General 
Elisha H. Bunting, Jr., for the State. 

Anne Duvoisin for the defendant-appellant. 

ARNOLD, Judge. 

The defendant contends that the trial court erred when it 
denied his motion to dismiss as there was no evidence that he had 
the intent to commit larceny, the underlying felony to the charge 
of first degree burglary. The defendant further contends that the 
State's evidence goes only to show that his intent was to commit 
some sexual offense, thereby negating any inference that the in- 
tent was larcenous. 
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Felonious intent is an essential element of burglary which 
must be alleged and proved. In addition, the State is held to proof 
of the intent alleged in the indictment. State v. Thorpe, 274 N.C. 
457, 164 S.E. 2d 171 (1968). However, "in the absence of proof to 
the contrary, a reasonable inference of felonious intent may be 
drawn from the fact that an individual broke into and entered the 
dwelling of another a t  night." State v. Simpson, 303 N.C. 439, 449, 
279 S.E. 2d 542, 548 (1981). 

The defendant bases his contention that any intent dem- 
onstrated on the night of the burglary was not larcenous, but 
purely carnal in nature, and thus a different intent than that 
alleged in the indictment, on evidence that Laverne Adams knew 
the defendant, that the defendant had no burglary tools in his 
possession, and that the defendant was seen standing a t  Laverne 
Adams' bedroom door with his belt jingling and his pants un- 
zipped. 

The evidence in question does not require an inference of in- 
tent  to commit a sexual offense as defendant argues. Laverne 
Adams knew the defendant, and had seen him earlier a t  the 
Lounge, permitting an inference that the defendant knew she 
would not be a t  home when he entered the dwelling. Moreover, 
burglary tools are not required to show the existence of larcenous 
intent. Sufficient circumstantial evidence was presented to raise 
the inference of intent to commit larceny. There is no error in the 
denial of defendant's motion to dismiss. 

The defendant also contends that the trial court erred in 
charging the jury on first degree burglary, and in failing to in- 
struct on the definition of larceny and on their duty not to convict 
upon some abstract theory of law, but only upon the specific 
felonious intent alleged. We find no error in the court's instruc- 
tion on first degree burglary. The second part of defendant's 
argument is not before us. Notwithstanding his contentions about 
the court's refusal to give his requested instructions on the 
elements of larceny, the record contains no exception to the 
court's refusal to give the requested charge. Rule 10, Rules of Ap- 
pellate Procedure. 

No error. 

Judges WELLS and EAGLES concur. 
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WARREN HELMS AND JONNIE T. HELMS v. C. FRANK GRIFFIN, SUBSTITUTE 
TRUSTEE. AND THE FEDERAL LAND BANK 

No. 8220SC1068 

(Filed 20 September 1983) 

Appeal and Error 61 6.2- denial of preliminary injunction-interlwutory appeal 
An order denying plaintiffs' motion for preliminary injunction to enjoin 

defendant from proceeding with the foreclosure of a deed of trust was in- 
terlocutory since it did not finally dispose of the case and requires further ac- 
tion by the  trial court. 

APPEAL by plaintiffs from Mills, Judge. Judgment entered 14 
May 1982, amended by order 2 August 1982 denying plaintiffs' 
motion for preliminary injunction, in Superior Court, UNION Coun- 
ty. Heard in the Court of Appeals 30 August 1983. 

The plaintiffs appeal from the trial court's order denying 
their application for a preliminary injunction to enjoin the defend- 
ant from proceeding with the foreclosure of a deed of trust ex- 
ecuted by plaintiffs to the defendant C. Frank Griffin as trustee 
for the defendant Federal Land Bank of Columbia. This Court has 
earlier affirmed the trial court's decision allowing the defendants 
to  proceed in the foreclosure action. See In Re Foreclosure of 
Deed of Trust, 55 N.C. App. 68, 284 S.E. 2d 553 (1981). 

On 24 June 1969, the plaintiffs executed a promissory note in 
the amount of $67,500 payable to the defendant Federal Land 
Bank and a deed of trust to the defendant C. Frank Griffin, as 
trustee for the defendant Federal Land Bank, to secure payment 
of the note. The plaintiffs made the payments required by the 
note, but failed to pay county property taxes for 1978 and 1979 
totalling $2,203.03. The defendant Federal Land Bank paid the 
taxes and then sought reimbursement from the plaintiff. 

After no such reimbursement was forthcoming the defendant 
Federal Land Bank sent the plaintiff a series of letters demanding 
payment, culminating in a letter dated 21 August 1980, the con- 
tents of which include the following: 

This is to  advise you that because of default in perform- 
ing the terms of the note and the deed of trust relating to 
the above loan, the Federal Land Bank of Columbia hereby 
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exercises its option provided in the note to declare the total 
outstanding indebtedness on your note now due and payable. 

As a courtesy to you, and to avoid foreclosure action, I 
suggest you contact Mr. Larry W. Shoffner, president of the 
Federal Land Bank Association of Monroe, to discuss 
whether some acceptable arrangement can be made to meet 
the obligation. 

Unless a satisfactory arrangement is made within the fif- 
teen (15) days from the date of this letter, I shall proceed 
with foreclosure. 

On 26 August 1980, the plaintiffs visited Larry Shoffner and 
were told that they would have to "catch the note up." The plain- 
tiffs understood this to mean that they would have to reimburse 
the defendant Federal Land Bank for payment of the property 
taxes, so the plaintiff Warren Helms made arrangements to sell 
another tract of real estate he owned in order to make the reim- 
bursement. During the week of 1 September 1980, however, the 
plaintiff Jonnie Helms called Shoffner to find out exactly how 
much was due for a complete reimbursement and was told that 
reimbursement would not be acceptable as foreclosure proceed- 
ings had begun. On 4 November 1980 formal foreclosure proceed- 
ings were instituted by the defendant C. Frank Griffin. 

The plaintiffs applied for and received a temporary restrain- 
ing order enjoining further foreclosure proceedings. An applica- 
tion for a preliminary injunction was subsequently denied, but the 
foreclosure sale was stayed pending appeal. 

Harry B. Crow, Jr. for plaintiff-appellants. 

Donald C. Perry  and H. Ligon Bundy for defendant-appellees. 

ARNOLD, Judge. 

The plaintiffs contend that the trial court erred when it 
denied their motion for a preliminary injunction. We are not so 
persuaded. 

However, the more important question before us is whether 
the order by the trial court is in fact appealable. An interlocutory 
order is immediately appealable only when it affects a substantial 
right of the appellant. Ball v. Ball, 55 N.C. App. 98, 284 S.E. 2d 
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555 (1981). See G.S. 1-277 and G.S. 7A-27(d). Since the sale was 
stayed pending appeal, we find that the order does not affect a 
substantial right of the plaintiff. 

Moreover, in a case recently considered by the North 
Carolina Supreme Court in which a preliminary injunction had 
been denied at  trial, the Court stated "in a case such as the one 
now under consideration, although involving a substantive right 
of the appealing party, where time is of the essence, the appellate 
process is not the procedural mechanism best suited for resolving 
the dispute. The parties would be better advised to seek a final 
determination on the merits a t  the earliest possible time." A.E.P. 
Industries, Inc. v. McClure, 308 N.C. 393, 401,302 S.E. 2d 754, 759 
(1983). We agree. The order denying the plaintiffs' motion for a 
preliminary injunction is interlocutory since it does not finally 
dispose of the case and requires further action by the trial court. 
This appeal is 

Dismissed. 

Judges WELLS and EAGLES concur. 

LUCILLE RHOTON KIRSTEIN v. DEWEY SAMSON KIRSTEIN, JR. 

No. 8228DC1081 

(Filed 20 September 1983) 

1. Judgments 1 39- foreign judgment vesting title to realty in N.C.-voidness 
A judgment of a Kentucky divorce court which purported to vest wholly 

in defendant title t o  real property in North Carolina which had been held by 
the  parties as tenants by the entirety was void and not entitled to  full faith 
and credit, since the courts of one state cannot determine title to real property 
located in another state. 

2. Husband and Wife 1 14- creation of estate by the entiretiee-effect of divorce 
A conveyance of realty to  a husband and wife creates an estate by the en- 

tireties. Upon divorce, the estate is converted into a tenancy in common, and 
each former spouse is entitled to an undivided one-half interest in the proper- 
ty. 

3. Declaratory Judgment Act 1 4.4- quieting title to realty 
A declaratory judgment is the appropriate action to perform the duty of 

quieting title to real property. 
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APPEAL by defendant from Styles, Judge. Judgment entered 
29 July 1982 in District Court, BUNCOMBE County. Heard in the 
Court of Appeals 31 August 1983. 

Plaintiff brought an action for a Declaratory Judgment to 
declare a Judgment issued by a Kentucky divorce court null and 
void since it attempted to determine title to real property located 
in North Carolina. 

The court granted plaintiff Summary Judgment and held, in 
essence: 

(1) that the Kentucky Judgment purporting to vest title 
in defendant was void and not entitled to Full Faith and 
Credit; and 

(2) that the plaintiff was entitled to retain the same in- 
terest in the property that she held prior to such Judgment. 

The pertinent facts are as follows: 

Plaintiff and defendant were married in 1948. In 1966, while 
the parties were still married, defendant's parents conveyed a 
parcel of real property in Buncombe County, North Carolina to 
plaintiff and defendant. A deed was recorded in 1966 in the Office 
of the Register of Deeds for Buncombe County, vesting title in 
plaintiff and defendant. 

In 1980, defendant was granted a divorce from plaintiff in a 
Kentucky court. The Kentucky Judgment purported to convey 
and vest title to the property in Buncombe County wholly in 
defendant. A deed was recorded in 1980 in the Office of the 
Register of Deeds for Buncome County purportedly vesting title 
to the property wholly in defendant. 

Gudger, Reynolds, Ganly, Stewart and Christy, by Jack W. 
Stewart, for plaintiff-appellee. 

Van Winkle, Buck, Wall, Starnes and Davis, by Marla 
Tugwell, for defendant-appellant. 

VAUGHN, Chief Judge. 

[I] It is an accepted law in North Carolina that courts of one 
state cannot determine title to real property located in another 
state. Lea v. Dudley, 20 N.C. App. 702, 202 S.E. 2d 799 (1974); No- 
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ble v. Pittman, 241 N.C. 601, 86 S.E. 2d 89 (1955); McRary v. 
McRary, 228 N.C. 714, 47 S.E. 2d 27 (1948). The Kentucky court 
had no power to  determine title to the realty in dispute, which 
was located in North Carolina. 

Plaintiff does not attack the validity of the Kentucky divorce 
decree. Even if the Kentucky court had jurisdiction over the par- 
ties, i t  does not follow as a corollary that  i t  had jurisdiction over 
the res. See In  R e  Biggers, 228 N.C. 743, 47 S.E. 2d 32 (1948). 

The Full Faith and Credit Clause of the United States Con- 
stitution, Article IV, § 1 has no application when the court render- 
ing judgment did not have jurisdiction over the subject matter. 
McRary, supra. To the extent that  the Kentucky decree attempt- 
ed to  affect title to property in North Carolina, i t  is void. Lea, 
supra; Noble, supra; McRary, supra. We are  not bound by such 
part  of the Kentucky decree. 

We note that  a court having jurisdiction over the parties 
may, by a decree in personam, require the execution of a con- 
veyance of real property in another state. Courtney v. Courtney, 
40 N.C. App. 291, 253 S.E. 2d 2 (1979). We are  not, however, 
presented with such a situation. The Kentucky court did not 
merely order plaintiff to  convey her interest in the North 
Carolina realty; rather it purported to  award title to defendant, 
consonant with the nature of an in rem proceeding-a proceeding 
to  which the Kentucky court had no jurisdiction. 

[2] A conveyance of realty to a husband and wife creates an 
estate  by the entireties. Freeze v. Congleton, 276 N.C. 178, 171 
S.E. 2d 424 (1970). Upon divorce, the estate  is converted into a 
tenancy in common, each former spouse entitled to an undivided 
one-half interst in the property. Branstetter v. Branstetter, 36 
N.C. App. 532, 245 S.E. 2d 87 (1978). Pursuant t o  such generally 
accepted principles of law, plaintiff is a co-tenant with defendant, 
her former husband, and is entitled to  a one-half undivided in- 
terest in the disputed property. 

[3] There are  no genuine issues of material fact in controversy 
between the  parties. The legal principles a re  settled and clear. 
Finally, a Declaratory Judgment is the appropriate action to per- 
form the duty of quieting title t o  real property. York v. Newman, 
2 N.C. App. 484, 163 S.E. 2d 282, cert. denied, 274 N.C. 518 (1968). 
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We, therefore, affirm the trial court order. 

Affirmed. 

Judges WHICHARD and PHILLIPS concur. 

BENNY G. VASSEY v. WILLIAM H. BURCH, M.D. 

No. 8229SC750 

(Filed 20 September 1983) 

1. Evidence O 50- medical expert- suppression of testimony erroneous 
In a medical negligence action which was based on the  alleged failure of 

the defendant physician to properly diagnose and treat  plaintiffs appendicitis, 
the trial court erred in failing to allow a medical expert to express an opinion 
before the jury that the infection would not have developed if the appendix 
had been removed the day before even though the opinion was haltingly and 
apologetically expressed since the opinion was of great value to  plaintiff and 
could have tipped the scales of the jury in his favor. 

2. Evidence 8 40- nonexpert opinion testimony-blood count 
The trial court in a medical negligence action erred in striking plaintiffs 

testimony that "[nk blood count had been done up to that point." It is not 
necessary for a lay witness to demonstrate any special knowledge of medicine 
before he can be permitted to testify that a blood count was done on him. 

APPEAL by plaintiff from Seay, Judge. Judgment entered 27 
January 1982 in Superior Court, POLK County. Heard in the Court 
of Appeals 13 May 1983. 

This medical negligence action is based on the alleged failure 
of the defendant physician to properly diagnose and treat plain- 
tiffs appendicitis. According to plaintiff, because of severe 
abdominal pain and stomach disorders for several hours, he con- 
sulted defendant, who listened to his heart and lungs, discussed 
his signs and symptoms, and gave him a shot of penicillin, but did 
no other test or examination. Plaintiffs symptoms persisted and 
about ten hours later, he went to the hospital emergency room, 
where he was given certain medicines and sent home. About six- 
teen hours after that plaintiff went to  see Dr. Morgan, who sent 
him to the hospital, where during surgery his appendix, which 
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was gangrenous, was removed. Because of widespread infection, 
various complications developed, requiring several other opera- 
tions, and plaintiff incurred hospital and medical expenses in ex- 
cess of $60,000. After many developments irrelevant to this 
appeal, the case came on for trial and the jury rendered a verdict 
for the defendant. 

Hamrick & Hamrick by J. Nut Hamrick for plaintiff ap- 
pellant. 

Harrell and Leake, by Larry Leake, for defendant appellee. 

PHILLIPS, Judge. 

[I] Crucial to plaintiffs case was expert medical testimony that 
the defendant's failure to diagnose and treat the appendicitis 
caused the troublesome and expensive complications that fol- 
lowed. If the abdominal infection was already underway when the 
plaintiff consulted defendant-or if it resulted from a laceration 
of the bowel that occurred during surgery, a possibility raised by 
the hospital records-defendant would not be liable. Dr. Morgan, 
who assisted the surgeon that performed the appendectomy, ob- 
served some cloudy-looking fluid within the plaintiffs abdomen 
when it was opened up; and he testified that the fluid may have 
leaked from the infected and necrotic appendix. But he was not 
permitted to express the opinion before the jury that the infec- 
tion would not have developed if the appendix had been removed 
the day before. Dr. Morgan's proffered answer to the hypothetical 
question was as follows: 

No, the problems would not have arisen if it had been re- 
moved a t  the time. Again, this comes in this rumor I'm hear- 
ing and books. 

The question was partially based on the plaintiffs hospital rec- 
ords, salient portions of which had been read into evidence, and 
the court apparently construed the doctor's answer, as defendant 
contends, as indicating that he did not deem the record entries 
referred to as being reliable, and therefore really had no opinion 
about the matter. But since there is nothing in the record to sug- 
gest that Dr. Morgan had any basis for disputing the validity of 
any of the records, or that he even did so, it seems more likely to 
us that the doctor was merely being apologetic to a fellow practi- 
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tioner he was testifying against, and that despite the irrelevant 
surplusage did have an opinion of material benefit to plaintiffs 
case, which it was error not to receive. Nor was the error erased, 
as defendant contends, because somewhat the same testimony 
was received from another doctor later. Though Dr. Brown did 
testify that the appendix had probably been leaking into the ab- 
dominal cavity for between six and twelve hours before it was 
removed, and that "[ilf the appendix had been removed before it 
started leaking, chances of having infection would be very unlike- 
ly," he was a pathologist, who had not seen plaintiff and did not 
treat patients; whereas, Dr. Morgan not only observed the opera- 
tion on plaintiff, he was the only living witness that did so, as the 
operating surgeon died before trial, and Dr. Morgan practiced 
medicine in somewhat the same way the defendant did. Thus, it 
seems to us that his opinion, though haltingly and apologetically 
expressed, as so often happens in medical negligence cases, was 
nevertheless of great value to plaintiff, and that it could have 
tipped the scales of the jury in his favor. 

(2) The trial court also erred in striking plaintiffs testimony 
that "[nlo blood count had been done up to that point." The basis 
for this ruling, apparently, was that it had not been shown that 
plaintiff was familiar with medical technology and knew what a 
blood count was. In our view, it is not necessary for a lay witness 
to demonstrate any special knowledge of medicine before he can 
be permitted to testify that a blood count was done on him. If the 
plaintiff claimed to know that a test of his blood was not done by 
the defendant, he should have been permitted to testify accord- 
ingly. 

New trial. 

Judges HILL and JOHNSON concur. 
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ROBERT L. STAINBACK V. INVESTOR'S CONSOLIDATED INSURANCE COM- 
PANY 

No. 829SC1041 

(Filed 20 September 1983) 

Insurance S 44.1 - group hospitalization policy -violation of 75% employee cover- 
age requirement - policy not void 

Violation of the 75% employee coverage requirement of G.S. 58-254.4(b) 
for a group hospitalization insurance policy did not void the  policy but merely 
gave the insurer the right to cancel the policy. G.S. 58-258(b). 

APPEAL by defendant from Smith, Judge. Judgment entered 
13 May 1982 in Superior Court, VANCE County. Heard in the 
Court of Appeals 26 August 1983. 

This is an action seeking payment of a claim under a hos- 
pitalization insurance certificate underwritten by defendant 
insurance company pursuant to the terms of a master group in- 
surance contract. In completing the insurance application, plaintiff 
listed the number of full-time employees a t  his business as one, 
although both plaintiff and the defendant's agent knew that this 
information was inaccurate. Plaintiff, who was president of his 
company, had informed the agent that there was one other full- 
time employee of his company but that this employee would soon 
resign. The agent represented to plaintiff that he had discussed 
the question with the president of defendant insurance company 
and that the president had authorized the issuance of the policy 
covering only plaintiff. 

The policy, providing medical coverage for plaintiff and his 
dependents, was issued by defendant on 1 December 1976 and 
continued in effect until the premium refund was made in 1978. 
On 21 May 1977, plaintiffs minor son was severely injured and 
hospitalized. Plaintiff filed a claim and defendant refused payment 
because of noncompliance with terms of the certificate and the 
master policy requiring that not less than seventy-five percent of 
the employees of a business participate in the insurance coverage 
under the master policy. In May of 1977, there were still two 
employees of plaintiffs business because the second employee had 
not resigned. Plaintiff was the only employee participating in the 
group insurance plan. 
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From judgment of the trial court, sitting without a jury, in 
favor of plaintiff, defendant appeals. 

Bobby W. Rogers, for plaintiff-appellee. 

Butler, High, Baer and Jarvis, by Sneed High, for defendant- 
appellant. 

EAGLES, Judge. 

Defendant asserts that the trial court erred in ruling that as 
a matter of law plaintiff was entitled to recover damages under 
the group hospitalization insurance policy. The dispositive issue is 
whether plaintiffs noncompliance with the 75% employee 
coverage requirement voids this group health insurance policy 
contract. We hold that it does not. 

G.S. 58-254.4(b) provides that: "No policy or contract of group 
accident, group health, or group accident and health insurance 
shall be delivered or issued for delivery in this State unless the 
group of persons thereby insured conforms to the requirements of 
the following: . . . the group shall comprise not less than seventy- 
five percent (75%) of all persons, eligible of any class or classes of 
employees, or agents, determined by conditions pertaining to the 
employment or agency." To ascertain the effect of violation of this 
statutory 75% rule, we look to G.S. 58-258(b). It provides as fol- 
lows: 

A policy delivered or issued for delivery to any person in this 
State in violation of this Subchapter shall be held valid but 
shall be construed as provided in this Subchapter. When any 
provision in a policy subject to this Subchapter is in conflict 
with any provision of this Subchapter, the rights, duties and 
obligations of the insurer, the insured and the beneficiary 
shall be governed by the provisions of this Subchapter. 

Violation of the 75% employee coverage requirement for a group 
policy under G.S. 58-254.4(b) does not automatically void the 
policy. Pursuant to G.S. 58-258(b), a policy issued in violation of 
the statute "shall be held valid." Thus, a violation merely gives 
the insurance company the right to cancel the policy. 

This conclusion is supported by language from defendant's 
Master Policy which provides: 
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The Company reserves the right to terminate insurance with 
respect to all employees of any member if the total number 
of employees, with respect to said number recorded reported 
for insurance hereunder is less than seventy-five percent of 
such members employees eligible for insurance hereunder. 

By this language, defendant spelled out its remedy, i.e., the right 
t o  terminate coverage, if the total enrollees fell below 75% of the 
eligible employees. clearly defendant did not make 75% participa- 
tion in the group plan a condition going to coverage or scope. To 
cancel this policy, the defendant would have had to  take timely af- 
firmative action. I t  did not do so and accordingly is bound by the 
clear language of the statutes and its own policy. A health in- 
surance company cannot avoid liability on its policy by passive 
reliance on policy language which merely reserves for the in- 
surance company the right t o  cancel the policy for noncompliance 
with its group enrollment minimum percentage requirement. 

Though not the basis for our decision here, we note that  the 
trial court found as a fact and concluded as a matter of law that  
defendant company's president had been informed by its agent 
Stewart  of the plaintiffs failure t o  meet the 75% minimum enroll- 
ment criteria and that  defendant's president McKee "specifically 
authorized Percy Stewart t o  accept and submit the application of 
the plaintiff and deliver the policy to the plaintiff knowing that  
75% of West End Used Cars, Inc., would not be covered" and that  
the policy was "specifically authorized for issuance in violation of 
N.C.G.S. (58-1 254.4(b) [sic] by George McKee." 

Affirmed. 

Judges BECTON and JOHNSON concur. 
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LAWRENCE NORMAN AND HOWARD NORMAN, TIA NORMAN'S MARKET, 
PLAINTIFFS V. ROYAL CROWN BOTTLING COMPANY, INC., AND WILLIE 
LEE FOWLER, DEFENDANTS, AND BETTY N. WESTMORELAND, IN- 
TERVENOR V. ROYAL CROWN BOTTLING COMPANY, INC., AND WILLIE 
LEE FOWLER, DEFENDANTS 

No. 8226DC687 

(Filed 20 September 1983) 

1. Appeal and Error ff 26- exception to the judgment 
An exception to the judgment raises only two questions of law: (1) 

whether the facts found support the conclusions of law and the judgment, and 
(2) whether error appears on the face of the record. 

2. Master and Servant ff 35.1- liability for damage caused by employee 
The trial court's findings, including findings that defendant's truck dam- 

aged the property of each of the plaintiffs in the amount of $1,000.00, and that 
when it did so it was being operated by defendant's employee, acting within 
the course and scope of his employment, were sufficient to support the trial 
court's judgment for $1,000.00 in favor of each plaintiff against defendant. 

APPEAL by defendant Royal Crown Bottling Company, Inc. 
from Bennett, Judge. Judgment entered 2 February 1982 in 
District Court, MECKLENBURG County. Heard in the Court of Ap- 
peals 11 May 1983. 

While on plaintiffs' premises for the purpose of delivering a 
supply of beverages to plaintiffs' market, the truck of defendant 
bottling company, operated by its employee, the co-defendant 
Willie Lee Fowler, ran into the car of plaintiff intervenor and 
knocked it into the market building. Plaintiffs sued defendants for 
the $600 in damage allegedly done to their building, later amend- 
ed to $1,500, and the car owner intervened for the $900 damage 
allegedly done to her car, later amended to $1,000. 

The case has been tried and appealed twice. In the first trial, 
before a jury, the trial judge directed a verdict in favor of the 
defendant Royal Crown a t  the close of the plaintiffs' evidence, but 
also directed a verdict in favor of each plaintiff for $1,000 against 
the co-defendant Fowler, who neither filed answer nor appeared 
a t  the trial. Upon plaintiffs' appealing to this Court, it was ruled 
that the evidence raised issues of the bottling company's liability 
to both plaintiffs, and a new trial was ordered. Nomnan v. Royal 
Crown Bottling Company, Inc., 49 N.C. App. 661, 272 S.E. 2d 355 
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(1980). The second trial, to  the judge this time, by stipulation, 
resulted in judgment for $1,000 being rendered in favor of each 
plaintiff against the bottling company and in attorneys' fees in 
the amount of $3,824 being taxed against the defendants as  part 
of the costs. 

Myers, Ray and Myers, by R. Lee Myers, for plaintiff u p  
pellees. 

Golding, Crews, Meekins, Gordon & Gray, by Robert L. 
Burchette, for  defendant appellant Royal Crown Bottling Com- 
pan y, Inc. 

PHILLIPS, Judge. 

[I] The sole exception brought forward and argued in defend- 
ant's brief is a s  follows: 

The defendant Royal Crown Bottling Company, Inc., 
assigns a s  error: 

1. The Court entering judgment in favor of the plaintiffs 
against the defendant Royal Crown Bottling Company, Inc., 
pursuant t o  Rule 41 of the North Carolina Rules of Civil Pro- 
cedure, which is PLAINTIFFS' EXCEPTION NO. 1 (No. 1) (R pp 
44-50). 

Despite the irrelevant reference to Rule 41, this is no more than 
an exception to  the judgment. A s  such i t  raises only two ques- 
tions of law: (1) whether the facts found support the conclusions of 
law and the judgment, and (2) whether error appears on the face 
of the record. Moore v. Associated Brokers, Inc., 9 N.C. App. 436, 
176 S.E. 2d 355 (1970); 1 Strong's N.C. Index 3d Appeal and Er ro r  
5 26 (1976). I t  does not question the sufficiency of the evidence to 
support the findings of fact or the verdict. Russell v. Taylor, 37 
N.C. App. 520, 246 S.E. 2d 569 (1978); Lea  v. Bridgeman, 228 N.C. 
565, 46 S.E. 2d 555 (1948). 

[2] The findings of fact show that  defendant's truck damaged the 
property of each of the plaintiffs in the amount of $1,000, and that 
when it did so it was being operated by its employee, acting 
within the  course and scope of his employment. These findings 
and others amply support the verdict, and no error  appears on 
the face of the record. 



202 COURT OF APPEALS 

State v. Mitchell 

In making his exception, defendant may have intended to call 
in question the sufficiency of the evidence to support the judg- 
ment. But it makes no difference, since that question was 
answered by the previous appeal, when the Court ruled that 
plaintiffs' evidence raised a jury question. Norman v. Royal 
Crown Bottling Company, Inc., 49 N.C. App. 661, 664, 272 S.E. 2d 
355, 357 (1980). 

No error. 

Judges HILL and JOHNSON concur. 

STATE OF NORTH CAROLINA, DAN MILES, IV-D AGENT, EX REL. V. 

LARRY DONNELL MITCHELL 

No. 826DC1067 

(Filed 20 September 1983) 

Rules of Civil Procedure $j 60.2- denial of motion to set aside entry of default and 
default judgment - proper 

The trial court's denial of defendant's motion to  se t  aside entry of default 
and default judgment pursuant to  Rule 60(b) was proper where defendant 
failed to show either excusable neglect or a meritorious defense. The fact that 
defendant believed a 1980 dismissal of criminal charges in a bastardy action 
meant that  "the matter was over with" did not excuse his failure to respond to 
the  subsequent summons and complaint. 

APPEAL by defendant from Williford, Judge. Order entered 
21 July 1982 in District Court, HERTFORD County. Heard in the 
Court of Appeals 30 August 1983. 

In 1978, defendant was charged with willful nonsupport of an 
illegitimate child. The defendant was represented by counsel in 
this criminal matter, and the charges were dismissed in February 
of 1980 in Superior Court of Hertford County. 

On 7 April 1982, the State filed a complaint, seeking to have 
defendant adjudged the father of the child, to establish his sup- 
port obligations, and to  recover AFDC funds paid by the State for 
support of the child. Defendant was personally served with the 
complaint on 14 April 1982. Defendant failed to file an answer or 
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otherwise respond to the summons and complaint. Default judg- 
ment was entered on 19 May 1982. 

On 29 June 1982, defendant, through counsel, filed a motion 
pursuant to Rule 55 to have entry of default and judgment by 
default set aside. The motion was incorrectly designated, but the 
trial court, in its discretion, treated the motion as a Rule 60(b) mo- 
tion. At the hearing on the motion, the defendant's evidence con- 
sisted of testimony that the criminal action for bastardy had been 
dismissed in 1980. The defendant's motion was not verified and 
defendant did not testify a t  the hearing. The trial court found 
that defendant had failed to make a showing of excusable neglect 
and did not have a meritorious defense so as to allow the court to 
set aside the default judgment. From the order denying defend- 
ant's motion to set aside entry of default and default judgment, 
defendant appeals. 

Gillam, Gillam and Smith, by Lloyd C. Smith, Jr., and 
Roswald B. Duly, Jr., for plaintiff-appellee. 

Carter W. Jones by Carter W. Jones, Kevin M. Leahy, and 
Charles A. Moore, for defendant-appellant. 

EAGLES, Judge. 

The defendant assigns as error the trial court's denial of his 
motion to set aside entry of default and default judgment. To 
prevail on a Rule 60(b) motion, the burden is on the movant to 
show that his neglect in failing to answer or otherwise appear 
was excusable and that he has a meritorious defense to the action 
of the plaintiff. Menache v. Atlantic Coast Management Corp., 43 
N . C .  App. 733, 260 S.E. 2d 100 (1979), cert. denied 299 N . C .  331, 
265 S.E. 2d 396 (1980). We find no error in the trial judge's deter- 
mination that the defendant did not show excusable neglect or a 
meritorious defense. 

The facts support the trial judge's conclusion that there was 
no excusable neglect in the instant case. I t  is clear from the 
record that the summons and complaint were personally served 
on defendant, The trial judge found that defendant was under no 
disability and, in fact, had retained counsel to represent him in 
other matters. The fact that defendant believed that the 1980 
dismissal of criminal charges in the bastardy action meant that 
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"the matter was over with" does not excuse his failure to respond 
to the subsequent summons and complaint. This court has found 
that  a party served with a summons must give it the "attention 
which a person of ordinary prudence gives to his important 
business, and failure to do so is not excusable neglect under G.S. 
1A-1, Rule 60(b)(l)." Boyd v. Marsh, 47 N.C. App. 491, 492, 267 
S.E. 2d 394, 395 (1980). This defendant failed to show that he gave 
the summons and complaint the attention that an important 
business matter deserves and failed to show why he could not do 
so. Total disregard of a summons and complaint which were per- 
sonally served is not the action of a person of ordinary prudence 
and thus is not excusable neglect, no matter what that person's 
belief is concerning the propriety of the summons and complaint. 

Where there is excusable neglect, there must then be a show- 
ing of prima facie meritorious defense to the complaint in order 
for the  movant to  prevail in a motion to set aside entry of default 
and default judgment. Wynnewood v. Soderquist, 27 N.C. App, 
611, 615, 219 S.E. 2d 787, 790 (1975). The trial court, while con- 
cluding that  defendant failed to make a showing of excusable 
neglect, also made a finding that defendant did not present a 
meritorious defense. Defendant's motion to set aside entry of 
default and default judgment presents the 1980 dismissal of the 
criminal charges and the statute of limitations in G.S. 49-14 as 
defenses. Defendant's belief that dismissal of the criminal charges 
meant that "the matter was over with" is not a basis on which to 
excuse a defendant for ignoring a summons and complaint. The 
statute of limitations defense must also fail. This court has held 
G.S. 49-14 unconstitutional when applied to civil paternity actions. 
Cogdell v. Johnson, 46 N.C. App. 182, 264 S.E. 2d 816 (1980). Thus, 
there was no meritorious defense presented. 

The trial court's order denying defendant's motion to  set 
aside entry of default and default judgment is 

Affirmed. 

Judges ARNOLD and WELLS concur. 
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GROVER C. OXENDINE v. HUBERT M. MOSS AND WIFE, LAMELLE V. MOSS, 
D/B/A MOSS BUILDING AND REALTY 

No. 8220DC1019 

(Filed 20 September 1983) 

Rules of Civil Procedure 1 50- directed verdict-failure to specify grounds 
Where plaintiff sued to recover the value of carpentry services he per- 

formed on two separate theories of recovery, ie., work performed and an ac- 
count stated, and where defendants failed to state to  the  trial court any 
specific grounds for their motion for a directed verdict, as required by G.S. 
1A-1, Rule 50(a) of the Rules of Civil Procedure, defendants failed to preserve 
the trial court's denial of their motion for appellate review. Further, the 
failure to include in the record on appeal their motion for a directed verdict or 
the trial court's order denying their motion did not comply with the r e  
quirements of App. R. 9(b)(l)(viii) and (XI. 

APPEAL by defendants from Huffman, Judge. Judgment 
entered 27 May 1982 in MOORE County District Court. Heard in 
the Court of Appeals 25 August 1983. 

Plaintiff sued to recover the value of carpentry services he 
performed for defendants in 1978. Plaintiffs evidence tended to 
show the following circumstances, events and transactions. Plain- 
tiff performed framing work on five houses being constructed by 
defendants during the summer and fall of 1978. Plaintiffs work 
for defendants was performed pursuant to an oral agreement. 
Over a number of years, plaintiff had performed similar work for 
defendants on more than 100 houses. After plaintiffs work on the 
five houses was completed, he went to defendants' office, where 
he saw Mrs. Moss and asked her to "fix me up a list of what they 
owed me on the balance of all the homes that I had done," i.e., the 
five homes framed in the summer and fall of 1978. When plaintiff 
later returned to defendants' office, Mrs. Moss gave plaintiff a list 
of the houses he had worked on, for which he had not been paid 
and the balance owed plaintiff on each house. These balances 
totaled $7,145.00. Later Mrs. Moss paid plaintiff $1,000.00 against 
the balance of $7,145.00, leaving a balance of $6,145.00, the 
amount plaintiff sued to recover. Plaintiff kept no business 
records of his own, but relied on the statement furnished him by 
Mrs. Moss. 
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Defendant's evidence tended to show that plaintiff performed 
work for defendants, but that defendant Hubert Moss did not 
agree to or ratify the amount owed to plaintiff. 

At the close of all the evidence, defendants' motion for a 
directed verdict was denied by the trial court. The case was sub- 
mitted to the jury on the issue of an account stated, which was 
answered for plaintiff and against defendants. 

Aberdeen Legal Clinic of McCrann & Craven, Attorneys, by 
Michael J, McCrann, for plaintiff. 

PollocFc, Fullenwider, Cunningham & Patterson, P.A., by 
Bruce T. Cunningham, Jr., for defendants. 

WELLS, Judge. 

In their sole assignment of error, defendants contend that 
the trial court erred in denying their motion for a directed ver- 
dict a t  the close of all the evidence, on the grounds that there 
was insufficient evidence to permit the jury to find existence of 
an account stated. 

Although plaintiff's complaint alleged and plaintiffs evidence 
tended to support two separate theories of recovery for his serv- 
ices, i.e., work performed and an account stated, defendants, the 
moving party, failed to state to the trial court any specific 
grounds for their motion for a directed verdict, as required by 
G.S. 1A-1, Rule 50(a) of the Rules of Civil Procedure. Under such 
circumstances, defendants have failed to preserve the trial court's 
denial of their motion for our review. Johnson v. Dunlop, 53 N.C. 
App. 312, 280 S.E. 2d 759 (1981); Builders Supplies Co. of Golds- 
boro, N.C. v. Gainey, 10 N.C. App. 364, 178 S.E. 2d 794 (1971); 
Pergerson v. Williams, 9 N.C. App. 512, 176 S.E. 2d 885 (1970); 
Compare Anderson v. Butler, 284 N.C. 723, 202 S.E. 2d 585 (1974). 

Defendants also failed to include in the record on appeal their 
motion for a directed verdict or the trial court's order denying 
their motion, but merely referred in their brief to the pages of 
the trial transcript where these transactions might be found. This 
does not comply with the requirements of Rule 9(b)(l)(viii) and (x) 
of the Rules of Appellate Procedure. 
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Appeal dismissed. 

Judges HEDRICK and PHILLIPS concur. 

STATE OF NORTH CAROLINA v. JESSE ADAM CANTRELL 

No. 8228SC1212 

(Filed 20 September 1983) 

1. Criminal Law 8 74.2 - confession -deleting references to codefendant - no 
prejudice 

There was no prejudice to  the defendant caused by the editing of his con- 
fession by deleting all references to  the co-defendant. 

2. Criminal Law 8 118.4- instructions-failure to object 
Pursuant to App. R. 10, the Court dismissed defendant's objection to  an 

instruction to  the jury where defendant failed to state his objection before the 
jury began its deliberation and where the trial court noted that the counsel for 
the State and the defendant were invited to the bench a t  the conclusion of the 
charge and that they had no objections. 

3. Criminal Law 8 138- sentencing-aggravating factor of pecuniary gain im- 
properly considered 

In a prosecution for armed robbery, the trial court improperly submitted 
as aggravating factors that the offense was committed for hire or pecuniary 
gain and that the defendant was armed with a deadly weapon a t  the time of 
the crime since both factors were used a s  evidence to prove the crime with 
which defendant was charged. 

APPEAL by defendant from Howell, Judge. Judgment entered 
24 June 1982 in Superior Court, BUNCOMBE County. Heard in the 
Court of Appeals 1 September 1983. 

The defendant was charged in a proper bill of indictment 
with armed robbery. The jury found defendant guilty as charged. 
From a judgment imposing a prison sentence of twenty years, 
defendant appealed. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Kaye R. Webb for the State. 

Assistant Public Defender Lawrence C. Stoker for the de- 
fendant, appellant. 
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HEDRICK, Judge. 

The defendant first assigns error to the trial court's denial of 
his motion to  sever his case from that  of his co-defendant. 
Whether to allow such a motion is within the trial court's discre- 
tion and its ruling will not be overturned without a showing of 
abuse of that discretion. State v. Greene, 294 N.C. 418, 241 S.E. 
2d 662 (1978). The defendant has not set forth any argument 
under this assignment of error in his brief or otherwise shown 
any abuse of the trial judge's discretion. This assignment of error 
is therefore overruled. 

[I] In his second assignment of error the defendant contends the 
court erred in its attempt to delete all references to the co- 
defendant, Clarence Cantrell, from the confession of the defend- 
ant, Jesse Cantrell. He argues "the editing distorted and falsified 
the meaning of the statement as originally made." This contention 
has no merit. The trial court's deletion of all references to Jesse 
Cantrell's co-defendant complied with decisions of the United 
States Supreme Court, the Supreme Court of North Carolina and 
our General Statutes. Bmton v. United States, 391 U.S. 123 
(1968); State v. Barnett, 307 N.C. 608,300 S.E. 2d 340 (1983); State 
v. Fox, 274 N.C. 277, 163 S.E. 2d 492 (1968); and N.C. Gen. Stat. 
Sec. 15A-927(c)(l). There is no showing of prejudice to the defend- 
ant caused by the edited statement. This assignment of error will 
not be sustained. 

[2] The defendant argues in his third assignment of error that 
the trial court erred in its instruction to the jury. He contends 
the court did not make it "sufficiently clear to  the jury that they 
did not have to  find both defendants guilty if they found one of 
them guilty." Upon review of the record, we find the defendant 
failed to  state this objection before the jury began its delibera- 
tions. The trial court noted in the record that counsel for the 
State and the defendant were invited to the bench a t  the conclu- 
sion of the charge and "that they had no objections, additions, 
corrections, subtractions to the Court's charge, with the exception 
of the defendants renewing their original requests for an instruc- 
tion on the lesser included offense of common law robbery. . . ." 
We dismiss this assignment of error pursuant to  Rule 10 of the 
North Carolina Rules of Appellate Procedure. 
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[3J Defendant's Assignment of Error Nos. 4-6 relate to the 
sentencing of the defendant. The court found as aggravating fac- 
tors that  the offense was committed for hire or pecuniary gain 
and that the defendant was armed with a deadly weapon at  the 
time of the crime. Because the evidence that defendant used a 
deadly weapon was employed to prove an essential element of the 
crime, it was error for the court to rely on this same evidence to 
find as an aggravating factor that defendant was armed with a 
deadly weapon a t  the time of the crime. Similarly, it was error to 
find as an aggravating factor that the offense was committed for 
pecuniary gain where the finding was based on the same evidence 
as  that showing defendant took property of value from another. 
N.C. G.S. 5 15A-1340.4(a)(l). See also State v. Setzer, 61 N.C. App. 
500, 301 S.E. 2d 107 (1983) and State v. Thompson, 60 N.C. App. 
679, 300 S.E. 2d 29 (1983). These errors in finding factors in ag- 
gravation require a new sentencing hearing. See State v. Ahearn, 
307 N.C. 584, 300 S.E. 2d 689 (1983). 

Remanded for resentencing. 

Judges WEBB and HILL concur. 
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CASES REPORTED WITHOUT PUBLISHED OPINION 

JOHNSTON OIL v. MADDEN Alamance Dismissed 
No. 8215SC1084 (81CVS1095) 

STATE v. BRAYBOY Robeson No Error 
No. 8216SC1208 (81CRS18791) 

(81CRS18792) 

STATE V. MOORE 
No. 8227SC1114 

STATE v. SWIMM 
No. 8218SC1201 

Cleveland 
(82CRS2528) 
(82CRS4020) 

Remanded for 
Resentencing 

Guilford Vacated and 
(82CRS22763) Remanded 

STEWART, CAMPBELL & Davie Affirmed 
HENDRIX v. FOSTER (81CVD171) 

No. 8222DC1011 
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In re Will of Maynard 

IN THE MATTER OF THE WILL OF EDNA EARL MAYNARD, DECEASED 

No. 8210SC839 

(Filed 4 Octqber 1983) 

1. Bills of Discovery 8 1; Witnesses 8 1.4- calling witness not listed in pretrial 
order - testimony not suppressed - no abuse of discretion 

Inasmuch as the  trial judge offered the propounders of a will a reasonable 
time to  consider and meet surprise testimony regarding the validity of the 
will, the trial judge did not abuse his discretion in denying the propounder's 
request for a three weeks' continuance. 

2. Bills of Discovery 8 1- admission of contract into evidence-not listed as ex- 
hibit in pretrial order-no abuse of discretion 

The trial court did not abuse its discretion by admitting into evidence a 
contract between one of the propounders of a will and the testatrix on the 
ground that it was not listed as an exhibit in the  pretrial order since (1) the  
propounders did not make a timely objection to the evidence of the contract in 
that  they only objected after it had been fully discussed by the witness on 
cross-examination, and (2) the evidence indicated that  both the will and the 
contract were prepared by the same law firm, of which the executor of the will 
and his counsel in this proceeding were members, and a deceased member of 
the  firm had been the testatrix's attorney for decades. 

3. Wills 8 24.1- caveat proceeding-refusal to set aside verdict-no abuse of 
discretion 

A trial judge's refusal to grant a motion to set  aside the verdict in a 
caveat proceeding in which the jury found that the  testatrix had sufficient 
mental capacity to  make and execute a will did not constitute an abuse of 
discretion where the evidence was squarely in conflict and where the pro- 
pounders presented substantial credible testimony as to  the testamentary 
capacity of the testatrix. 

4. Wills @ 22- testamentary capacity as differing from mental capacity to handle 
affairs-rebuttable presumption that one under guardianship lacks testamen- 
tary capacity 

Testamentary capacity differs from the mental capacity to manage one's 
affairs, and a person who has been declared incompetent may subsequently 
have the testamentary capacity to  execute a will. There is only a rebuttable 
presumption that one under guardianship lacks testamentary capacity. There- 
fore, even though evidence was introduced that the testatrix was adjudged 
incompetent for want of understanding to manage her affairs by reason of 
mental and physical weakness on account of hardening of the arteries, con- 
gestive heart failure, emphysema, and high blood pressure and a mental condi- 
tion connected therewith, the fact that  approximately nine months later the 
testatrix executed a will and revoked a prior will did not conclusively establish 
that  she lacked mental capacity since the caveators presented evidence that  
the testatrix had sufficient mental capacity to execute a valid will, that she 
knew the natural objects of her bounty, that  she knew who her children were 
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and knew the nature and extent of her property and the legal consequences of 
making a will. Whether the testatrix's mental capacity was sufficient to rebut 
the presumption of incapacity was a question for the jury to determine. 

5. Appeal and Error 8 31.1- failure to object to the charge-applicability of 
"plain error" rule to civil appeal 

The propounders of a will failed to follow App. R. 10(b)(2) by offering no 
objection to any portion of the jury charge or omission therefrom before the 
jury entered to consider its verdict, and assuming the "plain error" rule for ap- 
pellate review applies to civil actions, the doctrine is available to remedy only 
those unusual trial errors so contrary to fundamental fairness as to amount to 
a denial of the litigant's due process right to a fair and impartial trial. The 
alleged errors in the caveat proceeding regarding the instructions on 
testamentary capacity and undue influence do not reach the dimensions of an 
unconstitutional deprivation of the propounders' right to a fair and impartial 
trial, nor are the alleged errors "fundamental error[s], something so basic, so 
prejudicial, so lacking in its element that justice cannot have been done." 

APPEAL by propounders from Lee, Judge. Judgment entered 
25 March 1982 in Superior Court, WAKE County. Heard in the 
Court of Appeals 20 May 1983. 

This is a caveat proceeding in which the caveators seek to 
set aside and annul probate of the will of Edna Earl Maynard 
dated 28 April 1977 and have admitted to probate a subsequent 
will dated 13 November 1979. 

The testatrix, Edna Earl Maynard, died on 15 January 1981 
a t  the age of 77. She was survived by her five adult children: 
Walter Troy Maynard (Troy), Edna Maynard Grubbs (Edna), Mil- 
dred Maynard Dawson (Mildred), Raymond Amos Maynard (Ray- 
mond), and Ruby Roselle Maynard (Ruby). On 28 April 1977, Edna 
Earl Maynard executed a will in the office of her attorney of 
many years, William T. Hatch (hereafter referred to as the 1977 
will), which left her property equally to her five children. At the 
time the 1977 will was executed, Mrs. Maynard was approximate- 
ly 73 years old. Nearly two years later, on 21 February 1979, Mrs. 
Maynard was adjudged incompetent from want of understanding 
to manage her affairs, and a guardian was appointed for her. No 
proceeding to restore Mrs. Maynard to competency was instituted 
prior to her death in 1981. On 13 November 1979, the testatrix 
was taken to the office of Attorney Carl Holleman of Apex, and 
there executed a will which Mr. Holleman had prepared a t  her re- 
quest (hereafter referred to as the 1979 will). The 1979 will ex- 
pressly revoked the 1977 will and left Mrs. Maynard's property to 
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only three of her five children, Ruby, Raymond and Mildred, leav- 
ing nothing to  Edna and Troy. Shortly after her death, Mrs. 
Maynard's second guardian, Larkin Kirkman, delivered both the 
1977 will and the  1979 will to the Clerk of Superior Court of 
Wake County. The Clerk admitted the 1977 will to probate in 
common form on 21 January 1981. On 3 February 1981, the 1979 
will was presented for probate by Carl Holleman, the alternate 
executor named in that will. 

This action was initiated by Ruby Maynard and Raymond 
Maynard on 13 August 1981, by the filing with the Clerk of 
Superior Court of Wake County of a caveat and petition for Pro- 
bate of Will in Solemn Form. In their petition, the caveators al- 
leged that the 1977 will had been revoked by the 1979 will and 
that the 1979 will was the last will and testament of Edna Earl 
Maynard. In the ensuing caveat proceeding, the propounders 
were Harold W. Berry, Jr., Executor of the 1977 will, Edna 
Grubbs, Walter Maynard, Mildred Dawson, and the caveators 
were Ruby Maynard and Raymond Maynard. 

This action was tried before a jury. Both parties presented 
extensive evidence and after arguments by counsel, the following 
issues were submitted to  and answered as follows by the jury: 

1. Was the paper writing dated April 28, 1977, executed by 
Edna Earl Maynard according to  the requirements of the law 
for a valid Last Will and Testament? 
Answer: No. 

2. Was the paper writing dated November 13, 1979, executed 
by Edna Earl Maynard according to  the requirements of the 
law for a valid Last Will and Testament? 
Answer: Yes. 

3. At the time of the signing and executing the paper writing 
dated November 13, 1979, did Edna Earl Maynard have suffi- 
cient mental capacity to make and execute a valid Last Will 
and Testament? 
Answer: Yes. 

4. Was the execution of the paper writing dated November 
13, 1979, procured by undue influence? 
Answer: No. 
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5. Is the paper writing dated November 13, 1979, and every 
part thereof, the Last Will and Testament of Edna Earl 
Maynard? 

Answer: Yes. 

6. Is  the paper writing dated April 28, 1977, and every part 
thereof, the Last Will and Testament of Edna Earl Maynard? 

Answer: No. 

The propounders' motion to set aside the verdict as contrary to 
law and against the greater weight of the evidence, and for a new 
trial, was denied. From judgment entered upon the verdict for 
the caveators, the propounders appeal. 

Hatch, Little, Bunn, Jones, Few & Berry, by  David H. Per- 
mar, for propounder appellant Harold Berry. 

David R. c ~ c k m a n ,  for propounder appellants Mildred M. 
Dawson, Edna M. Grubbs, and Walter Troy Maynard 

Ransdell, Ransdell & Cline, by  William G. Ransdell, Jr. and 
James E.  Cline, for caveator appellee Ruby Maynard. 

Parker, Sink, Powers, Sink and Potter,  by  Henry H. Sink, for 
caveator appellee Raymond Maynard. 

JOHNSON, Judge. 

The issues to be decided by this appeal are (1) whether the 
court erred in denying the motion to  set aside the verdict and for 
a new trial on the grounds that (a) the prior adjudication of Mrs. 
Maynard's incompetency raised a conclusive presumption that the 
testatrix lacked testamentary capacity on 13 November 1979, (b) 
that  the evidence showed the testatrix to be laboring under an 
insane delusion, and (c) because the propounders were unfairly 
surprised a t  trial; (2) whether the court's instructions to the jury 
properly declared and explained the law arising on the evidence 
and correctly charged the jury on the issues of testamentary 
capacity and undue influence; and (3) whether the court erred in 
admitting into evidence certain testimony and exhibits which 
were not listed in the pretrial order. For the reasons set forth 
below, we find no error in the rulings of the trial court. 
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The key factual issues a t  trial were whether the testatrix 
had sufficient mental capacity on 13 November 1979 to make and 
execute a valid will, whether Mrs. Maynard changed her will be- 
cause she suffered under the insane delusion that her son Troy 
was trying to harm her, or because she was of the opinion that 
Troy and her daughter Edna had already received their portion of 
her estate; and whether the making and execution of the 1979 will 
was procured through the undue influence Ruby Maynard exerted 
over her mother, Edna Earl Maynard, in the months just preced- 
ing November, 1979. 

The evidence presented a t  trial may be summarized as fol- 
lows: The testatrix, Edna Earl Maynard, was born in 1903. Her 
husband, Walter A. Maynard, died intestate in 1936, leaving as 
the bulk of his estate approximately 80 acres of land in Cary, 
North Carolina. Mrs. Maynard was 32 years of age at  the time of 
her husband's death and had little formal education. Following 
the death of her husband in 1936, Attorney William T. Hatch of 
Raleigh became Mrs. Maynard's legal advisor, and remained in 
that capacity for approximately 40 years. Mrs. Maynard and her 
husband had five children, all of whom survived Mrs. Maynard. 

In 1954, the testatrix's son, Troy, instituted a special pro- 
ceeding to  have his portion of his intestate father's estate allotted 
to him by setting off his mother's dower right. The other children 
of the testatrix borrowed money to pay Troy for his share of the 
property. Troy received somewhat less than $2,000, which he tes- 
tified did not represent his share of his mother's estate. In 1955, 
the other children deeded their interest in the property to the 
testatrix. 

Edna M. Grubbs testified that from the time she was married 
in 1945 she regularly visited her mother, that  she looked after her 
mother's business affairs, and wrote all of her mother's checks up 
until about 1976 when William Hatch began to act under a power 
of attorney for Mrs. Maynard. In 1970, the testatrix gave by deed 
2.7 acres of land to her grandson Thomas Grubbs, the son of Edna 
M. Grubbs. Thomas was supposed to live on this land near the 
testatrix; however, shortly thereafter he sold it to the Masons for 
a temple site. Mrs. Grubbs testified that  this gift was made 
against her advice, that it was not to represent her share of her 
mother's estate and that Edna Maynard had never stated that the 
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conveyance to  Thomas Grubbs was to  represent Mrs. Grubbs' 
share of the estate. 

The testatrix' physical health had been deteriorating for 
many years before her death. She had emphysema, a heart condi- 
tion, hypertension, and arteriosclerosis. She was hospitalized for a 
period in 1976 and 1977. 

On 28 April 1977, Mrs. Maynard executed a will in the office 
of William Hatch, who had drafted the instrument for her. On 
that same date, testatrix executed a contract with her son Troy. 
The contract was also drafted by Attorney Hatch, and i t  provided 
that Troy and his wife Marlene would care for the testatrix for 
the rest of her life, in exchange for which the testatrix "has this 
day formally executed her last will and testament in which she 
devised and bequeathed to  the parties of the first part [Troy and 
wife] her home residence, including house and 2.2 acres of land 
located a t  1140 East Maynard Road, Cary, North Carolina, togeth- 
e r  with household furnishings . . ." At about this time, Troy and 
his wife Marlene moved next door to Mrs. Maynard, and they 
helped look after her until they moved away. 

The 1977 will offered for probate by the propounders, how- 
ever, had no provision therein for Troy and his wife to  have the 
house and lot. Rather, i t  provided that the five children would 
share their mother's estate equally. On cross-examination, Troy 
admitted having signed the contract to  assure that he "might get 
a little something for going out there" (to live by his mother), but 
denied being surprised by the fact that the 1977 will failed to con- 
tain the provision called for by the contract executed that same 
day. 

The 1977 will consisted of four pages, the first two setting 
out the dispositive provisions and the fourth page being the ex- 
ecuted signature page. The third page of this will was a blank 
signature page dated 1978. The propounders presented testimony 
by John McLain, an attorney in the Hatch firm, and Wendy Hicks, 
a legal secretary, both of whom were attesting witnesses, that 
the 1977 will was duly and properly executed by Mrs. Maynard. 
Thereafter, the caveators were allowed to present the testimony 
of James Durham, an examiner of questioned documents, despite 
the fact that  Durham was not listed as a witness in the pretrial 
order. Over the propounders' objection Durham testified that the 
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fourth page (executed signature page) of the 1977 will was not 
typed a t  the same time, nor on the  same typewriter as  were 
pages one, two and three. 

There was considerable strife between testatrix' children 
Ruby and Raymond on one side and her other children, Troy, 
Edna and Mildred on the  other. At  various times, different 
children would help care for testatrix. A t  times, relations were 
also strained between testatrix and her children, with long inter- 
vals of noncommunication between the various family members. 
Edna Grubbs testified that  between 1972 and 1976, Ruby did not 
visit her mother. 

Mrs. Grubbs testified further that  in late 1978 or  early 1979, 
a dispute developed between Raymond Maynard and Mrs. 
Maynard's attorney-in-fact, William Hatch, over sums of money 
that  Raymond sought from his mother and that, as  a result, Mrs. 
Maynard revoked Hatch's power of attorney. Further ,  that  
because she was concerned that  her mother was easily swayed 
and would dissipate her funds, Edna Grubbs filed a petition 
before the  Clerk of Wake County on 2 February 1979, seeking to 
have the  testatrix declared incompetent to  handle her affairs and 
seeking the  appointment of a guardian. 

The guardianship petition detailed Mrs. Maynard's physical 
and mental weaknesses. Pursuant to  this petition, a hearing was 
held on 21 February 1979, and those party to  and present a t  the 
hearing included each of the  five children who were later parties 
to  the  caveat proceedings that  a re  the basis of this appeal. At  the 
hearing, the  jury found Mrs. Maynard to  be incompetent. A judg- 
ment was entered, stating tha t  in consequence of "hardening of 
the  arteries, congestive heart failure, emphysema, and high blood 
pressure and a mental condition connected therewith," Mrs. 
Maynard was "incompetent for want of understanding to  manage 
her affairs by reason of mental and physical weaknesses on ac- 
count of said diseases," and S. Johnson Howard was appointed as 
guardian for her. 

Attorney Howard testified for the propounders that  during 
his tenure as  guardian, Mrs. Maynard was too weak and 
feebleminded to  take care of herself, that  she was often confused 
and that  she was easily swayed to  agree with whomever she had 
last spoken with. He also noted that  a t  times Mrs. Maynard was 
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pleased that  her son Troy was taking care of her, but that a t  
other  times she would demand that  Troy be moved out of the 
house. Often a t  these times, she would accuse Troy of attempting 
to  harm her, which Howard testified that  he knew from his own 
knowledge to  be patently untrue. 

The propounders offered further evidence tending to  show 
that  their mother's mental condition did not improve prior to her 
death, tha t  she remained easily confused and easily swayed and 
that,  in the  opinion of the  various witnesses, Mrs. Maynard did 
not have sufficient mental capacity to  execute a will during the 
period of time following the incompetency proceeding in February 
of 1979 and before her death in 1981. 

Attorney Howard shared office space with Attorney David 
Cockman, who represented Mrs. Grubbs a s  petitioner in the com- 
petency proceeding, and who represents Mrs. Grubbs and Troy 
and Mildred, propounders of the  1977 will, in the present action. 
Ruby and Raymond, caveators, retained Attorney Brian Howell t o  
represent them insofar a s  their mother's interests were con- 
cerned. They determined that  Howard should not serve as  guard- 
ian for the  testatrix in view of Howard's relationship with David 
Cockman. Subsequently, Howard did resign as guardian and At- 
torney Larkin Kirkman was appointed successor guardian on 9 
October 1979. 

Larkin Kirkman's testimony concerning Mrs. Maynard's ex- 
pressions of fear of her son Troy corroborated that of Mr. 
Howard. Kirkman termed this fear an "irrational fixation" and 
testified that  he was confronted by demands from Mrs. Maynard 
tha t  Troy and his wife be removed from her property and that  he 
had received letters from Mrs. Maynard to that  effect. However, 
a s  t o  Mrs. Maynard's mental and physical condition in general, 
Kirkman testified that when he was appointed successor guardian 
in October, 1979, his initial visit found Mrs. Maynard coherent 
and able t o  express her needs and desires intelligently. In 
Kirkman's opinion, Mrs. Maynard also possessed sufficient mental 
capacity t o  execute a valid will on 13 December 1979. Kirkman 
also testified that  during the  spring and summer of 1980 he had 
observed Mrs. Maynard get  out in her garden. Further, that  she 
could can vegetables and had, a t  that  point, lived alone for a 
substantial period of time. 
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Sometime prior thereto, in August or September of 1979, 
Ruby Maynard had moved in with her mother, and she remained 
there until 20 April 1980 when her mother began living alone 
again. During that  period, Ruby was the only child to have any 
sustained contact with Mrs. Maynard or with Larkin Kirkman. 
The other children, especially Mrs. Grubbs, Mildred and Troy, 
testified that  they found it difficult t o  visit their mother and were 
told not t o  visit her without Kirkman's permission. During this 
period and afterwards, Ruby prepared her mother's meals, saw 
that  she took her medicine, bought her groceries, did her laundry 
and transported her wherever she went. In some cases, Ruby 
composed her mother's letters and notes and made suggestions as  
t o  how they should be stated. Of the  children, Kirkman dealt 
primarily with Ruby. 

In late October, 1979, Kirkman received a note from Mrs. 
Maynard which expressed her desire to revoke the 1977 will and 
make another one. Kirkman also met with Mrs. Maynard in per- 
son to discuss this request. He advised her that, as  her guardian, 
he would arrange for her to receive advice about preparing a new 
will from another attorney. 

On 31 October 1979, Mrs. Maynard requested that Carl 
Holleman draft a will for her. Mr. Holleman visited the testatrix 
in her home and had a lengthy discussion with her in regard to 
the will and other matters. The parties were apparently con- 
cerned about the  effect of the prior adjudication of incompetency 
on Mrs. Maynard's ability to revoke the 1977 will and validly 
make and execute a new will. The institution of a proceeding to 
restore Mrs. Maynard to competency was considered, but was 
never begun because the Clerk of Superior Court had advised 
against it. 

On 13 November 1979, Ruby took Mrs. Maynard to 
Holleman's office and left her off. Mrs. Maynard executed the will 
Holleman had prepared for her. Holleman and other witnesses for 
the caveators testified that Mrs. Maynard had indicated to them 
that  she provided in the later will for only three of her five 
children (Raymond, Ruby and Mildred) because the other two 
(Troy and Edna) had already received their share. The caveators' 
witnesses each testified further that,  in their opinions, Mrs. 
Maynard had testamentary capacity on 13 November 1979. After 



220 COURT OF APPEALS [64 

In re Will of Maynard 

execution of the 1979 will, Mrs. Maynard's health continued to 
deteriorate, and she died on 15 January 1981. 

We now turn to  the questions presented by this appeal, 
which we will discuss in order of convenience. 

The propounders assign error to the trial court's admission 
into evidence of James Durham's testimony and the  contract ex- 
ecuted by Troy and Mrs. Maynard on the grounds that  they were 
not listed on the pretrial order, raised issues not previously 
raised by the pleadings and, therefore, constituted unfair surprise 
to the propounders. 

The record discloses that following the cross-examination of 
Troy Maynard regarding his lack of surprise that  the 1977 will 
did not conform to  the provisions of the 1977 contract, it ap- 
parently occurred to caveator Ruby Maynard's attorney, William 
Ransdell, that  the  various pages of the 1977 will admitted to pro- 
bate may have been switched or tampered with. This would ex- 
plain the puzzling blank signature page dated 1978, appearing 
between pages two and four, a s  well a s  the dissimilarity in type 
between pages one through three on the one hand, and the ex- 
ecuted signature page four, on the other. The next day, Attorney 
Ransdell moved to  offer the testimony of James Durham as an ex- 
pert on the identification of documents. Ransdell contended that 
Durham's testimony would tend to  prove that  the writing dated 
28 April 1977 had been tampered with and was not, therefore, the 
last will and testament of Edna Maynard. 

Counsel for the propounders of the 1977 will objected to the 
testimony of Mr. Durham on the grounds that  the witness was 
not listed on the pretrial order and the propounders were not 
prepared to cross-examine the witness or respond to  the issue 
raised by his testimony. Further, that the only issue raised by the 
petition was whether the 1977 will had been revoked by the 
subsequent 1979 will. An exchange occurred between counsel and 
the court on the question of whether the filing of the caveat itself 
raised the issue of whether the probated 1977 will was the last 
will and testament of Edna Maynard. Counsel for the propounders 
then stated that  if the court were to  grant the caveators' motion, 
propounders would move for a three week continuance to enable 
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them t o  investigate and rebut the evidence. The motion for a 
th ree  week continuance was denied. However, the court did ad- 
vise t he  propounders that,  "if you needed some time to  respond 
t o  it if it were admitted, that  would be reasonable." Subsequently, 
t he  court again indicated that  the propounders would be given a 
reasonable amount of time to  respond to the Durham testimony, 
stating: 

The objection to  the evidence is overruled. I am going to  let 
it in before the  jury. I think it is competent as  t o  the  will in 
every part,  is  this the  last will and testament of Edna Earl 
Maynard and I am going to  have to let it in. If you need a 
reasonable time to  respond-certainly I am not going to  con- 
tinue the trial for any period of any week. 

The record is devoid of any acceptance by the propounders of 
the  court's offer of reasonable additional time to  meet the  
evidence. By their assignments of error,  propounders argue that  
by denying their motion for a three week continuance and motion 
for a new trial, made in part on the basis of the  unfair surprise of 
Mr. Durham's testimony, the  trial court abused its discretion, 
thereby entitling propounders to  a new trial. 

[I] The propounders correctly contend that  where a party is sur- 
prised by the calling of witnesses who were not listed in the 
pretrial order, and the  party is not prepared to  cross-examine 
these witnesses or present rebuttal witnesses, a motion for a con- 
tinuance is appropriate. S t a t e  v. Hoffman, 281 N.C. 727, 735, 190 
S.E. 2d 842, 848 (1972). However, such testimony need not be sup- 
pressed. The admissibility of that  testimony is a matter resting in 
the  discretion of the  trial judge, not reviewable on appeal in the  
absence of a showing of abuse. Id.; State  v. Anderson, 281 N.C. 
261, 188 S.E. 2d 336 (1972). We find no abuse of discretion by the  
admission of Mr. Durham's testimony into evidence. The plead- 
ings in this caveat proceeding adequately raised the general issue 
of the  due execution and validity of the 1977 will, despite the  fact 
that  the  primary basis of the  will contest was the alleged revoca- 
tion of the  1977 will by the  subsequent 1979 will. 

A motion for a continuance is also addressed to  the  sound 
discretion of the  trial judge and his ruling thereon is not 
reviewable in the  absence of manifest abuse of discretion. 12 
Strong's N.C. Index 3d, Trial, 3.1. The trial judge offered the 
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propounders a reasonable time to consider and meet the surprise 
testimony regarding the validity of the 1977 will. The propound- 
ers  did not avail themselves of that opportunity, but rather 
sought a continuance of three weeks, which was unreasonable in 
the context of the nearly completed trial and in relation to the 
issue raised. Inasmuch as the trial judge offered the propounders 
a reasonable continuance, denial of a three week continuance was 
not an abuse of discretion. 

[2] The propounders also assign error to the trial court's admis- 
sion of the contract between Troy Maynard, one of the pro- 
pounders and the testatrix, on the grounds that it was not listed 
as  an exhibit in the pretrial order. This contract bears the same 
execution date as the will offered by the propounders, and calls 
for a provision in the testatrix' will to leave 2.2 acres and her 
home to Troy. Apparently the caveators argued to the jury that 
because there was a contradiction between the 1977 will offered 
for probate and the contract, the 1977 will, although bearing the 
date 28 April 1977 on its execution page, must have been written 
a t  a later date. The propounders argue that they were unfairly 
surprised by this evidence, and that, with sufficient opportunity, 
they would have been able to offer evidence explaining the 
discrepancies. 

We note first that the propounders did not make a timely ob- 
jection to evidence of the contract, and only objected after it had 
been fully discussed by the witness on cross-examination. There- 
fore, the objection was not timely and the trial judge was not 
required to sustain the objection even if it was meritorious. 1 
Brandis on N.C. Evidence, 5 27, p. 101 (1982). Consequently, there 
was no error in allowing testimony relating to the contract or in 
allowing the contract itself into evidence. 

Finally, as to both the testimony of James Durham and the 
contract, the evidence indicates that both the 1977 will and the 
contract were prepared by the same law firm, of which the ex- 
ecutor of the 1977 will and his counsel in this proceeding were 
members, and a deceased member of the firm had been the 
testatrix' attorney for decades. It would seem reasonable to 
assume (1) that the files of that law firm would contain sufficient 
materials to enable the propounders to meet the caveators' "sur- 
prise" evidence, and (2) that this evidence could have been 
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located during the reasonable time offered by the trial court to 
the propounders to meet the caveators' evidence. Under these cir- 
cumstances, the court correctly admitted this evidence and did 
not abuse its discretion by denying propounders' motion for a con- 
tinuance and motion for a new trial on the grounds of unfair sur- 
prise. 

The propounders' principal contention is that the trial court 
erred by denying their motion to set aside the verdict and grant a 
new trial on the grounds that the jury's verdict was contrary to 
the law relating to  the testamentary capacity of one under guardi- 
anship and against the greater weight of the evidence. 

[3] As to the former ground, it is well established that when the 
presiding judge grants or refuses to grant a motion to set aside 
the verdict because of some question of law or legal inference 
which the judge decides, the decision may be appealed and the ap- 
pellate court will review it. McNeiZZ u. McDougaZd, 242 N.C. 255, 
87 S.E. 2d 502 (1955); Akin v. Bank, 227 N.C. 453, 42 S.E. 2d 518 
(1947); In re Will of Herring, 19 N.C. App. 357, 198 S.E. 2d 737 
(1973); see generally 12 Strong's N.C. Index 3d, Trial, 5 48, p. 471. 
By contrast, where no question of law or legal inference is in- 
volved, a motion to set aside the verdict is addressed to the 
sound discretion of the trial court and its ruling is not subject to 
review in the absence of an abuse of discretion. Pruit t  u. Ray, 230 
N.C. 322, 52 S.E. 2d 876 (1949); Goodman u. Goodman, 201 N.C. 
808, 161 S.E. 686 (1931); In re Will of Herring, supra; Glen Forest 
Corp. u. Bensch, 9 N.C. App. 587, 176 S.E. 2d 851 (1970). A motion 
to set aside the verdict as being contrary to  the weight of the 
credible evidence is addressed to the sound discretion of the 
presiding judge and therefore his decision will not be disturbed 
on appeal in the absence of a showing of abuse. Britt u. Allen, 291 
N.C. 630, 231 S.E. 2d 607 (1977); In re Brown, 23 N.C. App. 109, 
208 S.E. 2d 282 (1974). We note here that both the propounders 
and the caveators presented substantial, credible testimony as to 
the testamentary capacity of Edna Maynard on 13 November 
1979, the date on which the 1979 will was executed. The evidence 
before the jury on this issue was squarely in conflict. The jury 
specifically found that Edna Maynard had sufficient mental 
capacity to make and execute a valid last will and testament on 
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13 November 1979. The propounders do not argue in their brief 
that the court abused its discretion, and the record with regard to 
this issue discloses no abuse of discretion. Therefore, the trial 
court's denial of the motion on the ground that  the verdict was 
against the greater weight of the evidence will not be disturbed 
on appeal. 

141 The legal issue presented by the propounders' contention 
that the verdict was contrary to law is whether the prior ad- 
judication of the testatrix' incompetency from want of under- 
standing to manage her affairs raised a conclusive presumption of 
mental incompetency so as to deprive the subsequently executed 
will of testamentary effect. 

The propounders argue that the mental capacity required to 
make and execute a valid will is no different from the mental 
capacity required for a person to execute a contract or manage 
his affairs. Further, that the decision in Sutton v. Sutton, 222 
N.C. 274, 22 S.E. 2d 553 (1942) established that insofar as parties 
and privies to the guardianship proceedings are concerned, the 
adjudication of incompetency sets up a conclusive presumption of 
menta! incompetency at  a subsequent date. The caveators on the 
other hand, argue that testamentary capacity differs from the 
mental capacity to manage one's affairs, and, therefore, a person 
who has been declared incompetent may subsequently have the 
testamentary capacity to execute a will. They argue that Sutton 
itself recognizes the difference between the two capacities and 
establishes only a rebuttable presumption that one under guardi- 
anship lacks testamentary capacity. We agree. 

The issue here is whether the testatrix had sufficient tes- 
tamentary capacity on 13 November 1979, the date of execution of 
her subsequent will, which expressly revokes the 1977 will. 
Generally, the same mental capacity necessary to make a will is 
required to revoke one. Sutton v. Sutton, supra. A person has suf- 
ficient testamentary capacity within the meaning of the law if he 
(1) comprehends the natural objects of his bounty; (2) understands 
the kind, nature, and extent of his property; (3) knows the manner 
in which he desires his act to take effect; and (4) realizes the ef- 
fect his act will have upon his estate. In re Womack, 53 N.C. App. 
221, 280 S.E. 2d 494, disc. rev. denied, 304 N.C. 391, 285 S.E. 2d 
837 (1981); see generally 13 Strong's N.C. Index 3d, Wills 5 22; 
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Wiggins, Wills and Administration of Estates in North Carolina, 
€j 43 (2d Ed. 1983). The law presumes that  a tes tator  possessed 
testamentary capacity, and those who allege otherwise have the  
burden of proving by the  preponderance or  greater  weight of t he  
evidence that  he lacked such capacity. In  re Y o r k ,  231 N.C. 70, 55 
S.E. 2d 791 (1949). 

The effect of an adjudication of incompetency on t he  issue of 
testamentary capacity a t  a later date  was stated by t he  Sut ton  
court as  follows: 

Where a person has been adjudged incompetent from want of 
understanding t o  manage his affairs, by reason of physical 
and mental weakness on account of old age, disease or  like in- 
firmities, and the  court has appointed a guardian, and not a 
t rustee,  the  ward is conclusively presumed to  lack mental 
capacity t o  manage his affairs, insofar as  parties and privies 
t o  t he  guardianship proceedings a re  concerned; and, while 
not conclusive as  t o  others,  it is presumptive proof of the  
mental incapacity of t he  ward, and this presumption con- 
tinues unless rebutted in a proper proceeding. Johnson v. In- 
surance Company, 217 N.C. 139, 7 S.E. 2d 475; Parker  v. 
Davis ,  53 N.C. 460; Ripply  v. Gant,  39 N.C. 443; Christmas v. 
Mitchell, 38 N.C. 535; Armstrong & Arrington v. Short ,  8 
N.C. 11. Therefore, in any  event,  in  the  absence of proof to  
the  contrary, a person for whom a guardian has been a p  
pointed pursuant to  the  provisions of Consolidated Statutes  
of North Carolina, VoL 3, Sec. 2285, as amended b y  Public 
L a w  1929, Chap. 203, is presumed to lack the  mental  capacity 
to  make or revoke a wi l l  (Emphasis added.) 

222 N.C. a t  277, 22 S.E. 2d a t  555. In other words, where a person 
has been declared incompetent t o  manage his affairs, and a guard- 
ian appointed, t he  person is presumed to  lack mental capacity t o  
manage his affairs, and this presumption is conclusive as  t o  par- 
t ies and privies t o  the  guardianship proceedings and rebuttable 
as  t o  all others. As t o  tes tamentary capacity, a person for whom a 
guardian has been appointed is presumed "in the absence of proof 
to  the  contrary" t o  lack tes tamentary capacity. The presumption 
as  t o  tes tamentary incapacity is necessarily a rebuttable one, or 
there  could be no "proof t o  t he  contrary." Therefore, the  pro- 
pounders' reliance upon S u t t o n  to  establish a conclusive presump- 
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tion a s  t o  Edna Maynard's testamentary incapacity in November, 
1979 is untenable. 

Furthermore, the  rule as  stated in Sut ton  is in accord with 
t h e  general rule that  one under guardianship for want of 
understanding t o  manage his own affairs may subsequently make 
a valid will. 

As a general rule, an adjudication tha t  a person is insane or a 
lunatic is competent evidence, if properly authenticated, on 
the  issue of his testamentary capacity as  of a subsequent 
time. Proof of the  appointment of a guardian or conservator 
for a person, as  incompetent t o  manage his own affairs, has 
been held admissible in evidence on the  question of his 
testamentary capacity a t  a subsequent time, notwithstanding 
tha t  t he  appointment was on account of the  impairment of 
mental faculties resulting from old age and did not involve a 
declaration of insanity. 

79 Am. Jur .  2d, Wills, 125, p. 366 (1975); Anno., 89 A.L.R. 2d 
1120 (1963) (mere existence of a guardianship a t  the  time the will 
was executed does not require the  conclusion that  the will is in- 
valid); see also 79 Am. Jur .  2d, Wills, § 153, p. 386; Note, Effect of 
Competency Adjudication in Subsequent Will Contest, 2 Syracuse 
L. Rev. 329 (1951) (adjudication of incompetency does not of itself 
establish lack of testamentary capacity; it is only prima facie 
evidence of incapacity). 

Implicit in the  rule that  a person under guardianship may 
make a valid will is the  recognition tha t  although a person is not 
capable of transacting business in general, he may be capable of 
understanding the  business of making a will and the  elements of 
it. The competency or incompetency of a testator t o  engage in or 
understand any complicated matter  or transaction in business is 
not a proper tes t  of his mental capacity t o  execute a will, and is 
higher than the  law requires. 79 Am. Jur .  2d, Wills, 75, p. 332. 
See  also Wiggins, supra, 5 43, p. 61 (author urges that  North 
Carolina rule that  the  same mental capacity be required for mak- 
ing a contract or deed and a will be abandoned in favor of a rule 
tha t  the  testator  or maker must possess the capacity t o  execute 
t he  particular instrument in question). 

In North Carolina, neither an adjudication of incompetency, 
nor the  appointment of a guardian is conclusive on the  question of 
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testamentary capacity. Wiggins, supra, 5 46. Under Sutton, the 
appointment of a guardian raises a presumption against testamen- 
tary capacity, shifting the burden of proof to the will's pro- 
pounders (caveators in the case sub judice) to  show that the 
disqualification had been removed a t  the time of the will's execu- 
tion. This is consistent with the rule in those cases where "habitu- 
al" or "general" insanity has been determined, even where no 
subsequent sanity hearing has been held prior to the making of 
the will. In I n  re  Credle's Will, 176 N.C. 84, 85-86, 97 S.E. 151 
(1918), the Supreme Court held that prior insanity creates a pre- 
sumption only, and that a will executed subsequently can be valid. 

The rule that, when insanity is proved to  have existed at  any 
particular time, it is to be presumed to continue, applies only 
to cases of general or habitual insanity. Therefore, where a 
general mental derangement or lunacy is shown to have ex- 
isted not very long prior to the execution of a will, the 
burden of proof as to the sanity of the testator is thrown 
upon the propounder to show that when the will was ex- 
ecuted the testator was of sound mind. 

See also In  re Thorp, 150 N.C. 487, 64 S.E. 379 (1909). Similarly, 
the insane person during a lucid interval can make a valid will. 
Wiggins, supra, 5 46. 

The reason for holding the presumption of continuing mental 
insanity or incompetency to be a rebuttable one in a subsequent 
independent proceeding was explained by the Supreme Court in 
Johnson v. Insurance Co., 217 N.C. 139, 142-143, 7 S.E. 2d 475, 
476-477 (1940). 

The mental capacity of the plaintiff was a fact, capable of 
proof as any other fact, regardless of the finding of the jury 
in the lunacy proceeding or the order of court following upon 
it. Certainly if a person is adjudged sane in a lunacy pro- 
ceeding, he is no more conclusively so than he might be 
under natural conditions before the law became concerned 
with the inquiry, and an adjudication of such a court, when 
presented in a matter not connected with the immediate pur- 
pose and scope of the proceeding, when admissible a t  all, is 
no more than evidence . . . It may serve as evidence of the 
condition it purports to find, but such presumptions as arise 
from it are rebuttable . . . (Emphasis added.) 
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See also Medical College v. Maynard, 236 N.C. 506, 73 S.E. 2d 315 
(1952). 

In the case under discussion, the propounders of the 1977 will 
introduced evidence that on 21 February 1979 Edna Earl May- 
nard was adjudged incompetent for want of understanding to  
manage her affairs by reason of mental and physical weakness on 
account of hardening of the arteries, congestive heart failure, em- 
physema, and high blood pressure and a mental condition con- 
nected therewith. Pursuant to G.S. 35-2, a guardian was appointed 
and the guardianship was active until the time of the testatrix' 
death. At no time thereafter was a proceeding to restore Mrs. 
Maynard's competency instituted, although it was considered. Ap- 
proximately nine months later, Mrs. Maynard executed a will 
dated 13 November 1979. All of the parties to the will caveat 
were parties to the guardianship proceedings. 

In Sutton v. Sutton, supra, the testator had been declared 
mentally incompetent to handle his affairs and one of the plain- 
tiffs (children of the testator from a previous marriage) was ap- 
pointed general guardian and continued to act as such until the 
testator's death. The defendant in Sutton was the testator's sec- 
ond wife. Plaintiffs filed a complaint alleging the foregoing facts 
and alleging fraud in connection with defendant's subsequent 
prevention of the testator's revocation of his will. The Supreme 
Court held that the complaint should have been dismissed for 
failure to state a claim entitling plaintiffs to relief, apparently 
because the complaint contained no allegations as to the testator's 
having regained his competency at  the time of the attempted 
revocation, or of his otherwise possessing sufficient testamentary 
capacity to make a valid revocation. In other words, the complaint 
disclosed on its face the existence of facts giving rise to a 
presumption of testamentary incapacity, but contained no factual 
allegations which would rebut that presumption. 

In the present case, in addition to evidence of the testatrix' 
prior adjudication of incompetency and active guardianship, the 
propounders introduced testimonial evidence regarding her lack 
of testamentary capacity from Johnson Howard, Mrs. Maynard's 
first guardian, Dr. Boyles, her doctor from 1976 to 1979, and 
various other health care professionals who attended Mrs. 
Maynard in 1979. The testimony of all of the foregoing witnesses 
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was t o  the  effect that  in their opinion, on 13 November 1979, Mrs. 
Maynard did not have sufficient mental capacity t o  make a will in 
tha t  she tended t o  get her children's names confused and did not 
know the  natural objects of her  bounty, that  she was easily 
swayed by her children, tha t  she did not know the  nature and ex- 
tent  of her  property or  the  legal consequences of making a will. 

The caveators, on t he  other hand, presented testimonial 
evidence t o  the  effect that  on 13 November 1979, Mrs. Maynard 
had testamentary capacity by the  testimony of Larkin Kirkman, 
Mrs. Maynard's second guardian, Attorney Carl Holleman, who 
drafted the  1979 will, Attorney Paul Stam, Holleman's law part- 
ner  and Susan Williams, their legal secretary, both of whom were 
at test ing witnesses t o  t he  1979 will, and Dr. Eddie Stiles, who 
saw the  testatr ix  in December, 1979 and January, 1980. Holleman, 
Stam, Kirkman and Williams all testified that,  in their opinions, 
on t he  date  in question, Mrs. Maynard had sufficient mental 
capacity t o  execute a valid will, that  she knew the  natural objects 
of her  bounty, tha t  she knew who her  children were and knew the  
nature and extent of her property and the  legal consequences of 
making a will. Holleman, Stam and Williams testified tha t  t he  
testatr ix  indicated that  she provided in her later will for only 
th ree  of her children (Raymond, Ruby and Mildred) because t he  
other two (Troy and Edna) had already received their share. Dr. 
Stiles testified that  he saw the  testatr ix  on 13 December 1979, 7 
January 1980, and on 6 January 1980; that  on t he  latter date  he 
performed a mental s ta tus  evaluation of the testatrix; tha t  he con- 
cluded tha t  she was competent t o  handle her affairs and so ad- 
vised t he  guardian, Larkin Kirkman. Attorney Brian Howell saw 
the  testatr ix  and also spoke with her by telephone in October, 
1979 and he was also of the  opinion that  the  testatrix had 
testamentary capacity a t  these times. Thus, whether this testi- 
mony was sufficient to  rebut  the  presumption of incapacity was a 
question for the  jury t o  determine. 

Initially, the  trial court instructed the  jury as follows on the  
effect of the  incompetency adjudication on the  issue of t he  
testatrix'  testamentary capacity: 

Members of the  Jury ,  ordinarily the law is that  there is a 
presumption that  the  testatrix possessed sufficient mental 
capacity to  execute a valid will in the  absence of evidence t o  
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the  contrary. However, the Court instructs you in this case 
where the testatrix had previously been declared incompe- 
ten t  by want of understanding to  manage her own affairs on 
February the 21st, 1979, the Court instructs you that the law 
presumes in the absence of any proceeding to restore her 
competency the law presumes that  that  same condition ex- 
isted on November the 13th, 1979. 

This presumption, however, is not conclusive and may be 
rebutted by the caveators. The burden of proof, therefore, is 
upon the  caveators t o  prove by the greater  weight of the 
evidence that  a t  the  time of the execution of the paper 
writing on November 13, 1979, that  the testatrix, Edna Earl 
Maynard did have sufficient mental capacity to make and ex- 
ecute a valid last will and testament. 

The court later reinstructed the jury as  follows: 

I instruct you that  the burden of proof on that  issue was on 
the caveators t o  prove by the greater  weight of the evidence 
that  on November 13, 1979, a t  the time of the signing and ex- 
ecuting the paper writing that  Edna Earl Maynard did have 
sufficient mental capacity to  make and execute a valid last 
will and testament. 

I instruct you that  ordinarily there is a presumption in the 
law that  a testatrix possessed sufficient mental capacity to 
execute a valid will in the absence of evidence to  the con- 
t ra ry  but in this case I instruct you that  the  testatrix having 
been declared mentally incompetent by want of understand- 
ing to  manage her own affairs on February the 21st, 1979, 
and no proceeding having been instituted to restore her com- 
petency, I instruct you that the law presumes that  that  condi- 
tion of mind continued on up until November the 13th, 1979, 
and I further instruct you that  where one has been declared 
incompetent by want of understanding to  manage her own af- 
fairs, then there is a presumption that  that  person would lack 
the sufficient mental capacity to make and execute a valid 
last will and testament but that  that  presumption was not 
conclusive; that  that  presumption merely shifted the burden 
of proof t o  the caveators to prove that  she did have sufficient 
mental capacity to execute a valid last will and testament on 
November the  13th, 1979, and to prove that  by the greater 
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weight of the  evidence. Whereas, if there had not been any 
incompetency proceeding, that burden of proof would have 
been upon the propounders to prove that  she did not have 
sufficient mental capacity to execute a valid last will and 
testament. 

Thus, you must decide whether Edna Earl Maynard had the 
testamentary capacity to  make a will. 

It is elemental that the credibility of each witness who 
testified and the weight to be given any evidence are issues of 
fact for the jury to  decide. The caveators presented substantial 
evidence of the  testatrix' mental capacity to  execute a valid will 
on 13 November 1979, which, if believed, was sufficient to rebut 
the  presumption of incapacity arising from the  adjudication of in- 
competency and support a verdict in favor of the caveators on the 
issue of the testatrix' testamentary capacity. Therefore, the jury's 
verdict was not contrary to law and the trial judge did not e r r  in 
denying the propounders' motion to set  aside the verdict on that  
basis. 

The propounders also argue that  the verdict finding the 1979 
will t o  be valid was contrary to law and against the  greater 
weight of the evidence because the evidence a t  trial showed that,  
with regard to her son Troy, the testatrix was laboring under an 
insane delusion which deprived her of testamentary capacity. We 
note here that  the issue of mental incapacity due to  insane delu- 
sion or "monomania" was not submitted to the jury. The record 
discloses no request that  the jury be instructed on the law re- 
garding insane delusions as  it relates to the facts of this case, nor 
was any objection to the instructions entered on the basis of that  
omission. 

North Carolina requires that the testatrix must be of "sound 
mind." G.S. 31-1; see In re Will of Pridgen, 249 N.C. 509, 107 S.E. 
2d 160 (1959). Generally, partial insanity will invalidate a will 
which is the direct offspring thereof, and a will which is the prod- 
uct of an insane delusion is also invalid for want of testamentary 
capacity. 79 Am. Jur .  2d, Wills, 9 87, p. 339; Anno., 175 A.L.R. 882 
(1948). 

If a person has sufficient mental ability to make a will but is 
subject to an insane delusion, i.e., monomania, as  t o  one of 
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the essential requirements of testamentary capacity, the will 
would not be valid. For example, if the testator has an insane 
delusion as to the objects of his bounty, it would invalidate 
his will. 

An insane delusion must be distinguished from prejudice, 
hate, bad judgment, ill will, and any number of other condi- 
tions which might be associated with sanity. To be sufficient 
to invalidate the will, the delusion must have no foundation 
in fact and must be bhe product of the testator's diseased or 
deranged mind. 

Wiggins, supra, 5 47, p. 65-66. However, to justify the setting 
aside of a will on the ground that the testatrix was possessed of 
an insane delusion, it must also be shown that the insane delusion 
was actually operative in the production of the will. 79 Am. Jur. 
2d, Wills, 5 88, p. 341. 

Both of the attorneys who served as guardian to Mrs. May- 
nard testified that a t  times Mrs. Maynard expressed a fear that 
Troy was going to harm or t ry  to kill her. Larkin Kirkman charac- 
terized this belief as an "irrational fixation," and both guardians 
testified that, in their respective opinions, Mrs. Maynard's fear of 
Troy was unfounded. However, Kirkman also characterized Mrs. 
Maynard's attitude towards Troy as one of "anger," and Johnson 
Howard testified that Mrs. Maynard's attitude towards Troy was 
not fixed, but changeable. Apart from the opinion of the two 
guardians, the record is devoid of evidence that Troy had, or that 
he had not, actually threatened his mother or attempted to  harm 
her. Therefore, the evidence produced on Mrs. Maynard's beliefs 
about her son is simply insufficient to justify a conclusion, as a 
matter of law, that her belief was an "insane delusion," that is, 
the product of a diseased or deranged mind and that it had no 
foundation in fact. On the evidence produced at  trial, Mrs. May- 
nard's expressions concerning Troy are indistinguishable from 
expressions of simple misjudgment, ill will or extreme anger, con- 
ditions which are equally consistent with sanity. Nor does the 
evidence demonstrate that Mrs. Maynard's belief about Troy was 
actually operative in the production of the 1979 will. Although 
there was evidence that relations between Mrs. Maynard and her 
children Troy and Edna Grubbs were somewhat strained in the 
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year preceding her death, there was also substantial evidence 
presented that the 1979 will omitting these two children was ex- 
ecuted because the testatrix felt that  Troy and Edna had already 
received their portion of her estate, and that  the fair thing to  do 
would be to  leave the balance of her estate to her other three 
children, Mildred, Ruby and Raymond. Furthermore, we note that  
there is no contention that  the testatrix had an insane delusion a s  
t o  her daughter Edna, and Edna was also omitted from the 1979 
will. Edna's omission, according to  the attesting witnesses, was 
for the same reason that  Troy was omitted. 

Consequently, the record in the  case does not support the  
propounders' contention that  the jury's verdict finding the  
testatrix to have possessed sufficient mental capacity to  execute 
a valid will is contrary to  law. Nor have the propounders 
demonstrated that  the trial court abused its discretion in ruling 
on the motion to set  aside the verdict a s  contrary to the greater  
weight of the  evidence. Therefore, the ruling will not be dis- 
turbed on appeal. Britt  v. Allen, supra; In re Brown, supra. In 
sum, there is no merit to  the propounders' contention that a new 
trial should be granted because of a claimed "insane delusion" of 
the testatrix. 

[5] By their assignments of error  7, 8, and 9 propounders argue 
that  the trial court erred in its instructions to the jury on the 
issues of testamentary capacity and undue influence in relation to  
the  execution of the will. However, no objection to any portion of 
the jury charge or  omission therefrom was entered before the  
jury retired to  consider its verdict. Rule lO(bM2) of the Rules of 
Appellate Procedure provides: 

No party may assign a s  error any portion of the jury charge 
or omission therefrom unless he objects thereto before the  
jury retires to consider its verdict, stating distinctly that  t o  
which he objects and the grounds of his objection; provided, 
that  opportunity was given to the party to make the objec- 
tion out of the hearing of the jury and, on request of any par- 
ty, out of the presence of the jury. 

Therefore, pursuant t o  Rule 10(b)(2), the propounders waived their 
right to assert an assignment of error  based on the jury instruc- 
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tions. However, by their memorandum of supplemental authority, 
propounders argue that the "plain error" rule, recently adopted 
by the Supreme Court in State v. Odom, 307 N.C. 655, 300 S.E. 2d 
375 (1983), is applicable to the errors assigned in this case. 

The plain error rule allows for appellate review of errors nor- 
mally barred by waiver rules such as Rule lO(bN2). The pro- 
pounders' argument that the plain error rule applies to the jury 
instructions on testamentary capacity and undue influence raises 
the issue of whether the rule is applicable to civil actions. In 
State v. Odom, the Supreme Court expressly adopted the "plain 
error" rule that is used by the federal courts pursuant to Rule 
52(b) of the Federal Rules of Criminal Procedure. The federal 
Rule 30 is virtually identical to North Carolina's Rule 10(b)(2), and 
it would ordinarily require that all errors in jury instructions be 
brought to the attention of the trial court in order to preserve 
the question for review. However, Rule 52(b) states that, "[pllain 
errors or defects affecting substantial rights may be noticed 
although they were not brought to the attention of the court." 
The plain error rule followed by several of the federal courts, and 
specifically adopted in Odom, has been defined as follows: 

[Tlhe plain error rule . . . is always to be applied cautiously 
and only in the exceptional case where, after reviewing the 
entire record, it can be said the claimed error is a "fundamen- 
tal error, something so basic, so prejudicial, so lacking in its 
elements that justice cannot have been done," or "where [the 
error] is grave error which amounts to a denial of a fun- 
damental right of the accused," or the error has " 'resulted in 
a miscarriage of justice or in the denial to appellant of a fair 
trial' " or where the error is such as to "seriously affect the 
fairness, integrity or public reputation of judicial pro- 
ceedings" or where it can be fairly said "the instructional 
mistake had a probable impact on the jury's finding that the 
defendant was guilty." United States v. McCaskill, 676 F. 2d 
995, 1002 (4th Cir. 1982) (footnotes omitted) (emphasis in 
original). 

307 N.C. a t  660, 300 S.E. 2d at  378. Our research discloses no deci- 
sion of the Supreme Court subsequent to Odom in which the plain 
error rule has been applied in a civil action. 
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We note tha t  federal appellate review of "plain errors  or de- 
fects affecting substantial rights" is specifically authorized by the 
Federal Rules of Criminal Procedure. The North Carolina Rules of 
Appellate Procedure contain no exact counterpart to  the  federal 
Rule 52(b), although Rule 2 does allow suspension of the  re- 
quirements of the  rules "to prevent manifest injustice t o  a party." 
However, in Odom, the  Court emphasized that  indiscriminate use 
of the  plain error  rule would undermine the purpose of Rule 
lO(bM21, which is t o  encourage the  parties t o  inform the  trial court 
of errors  in its instructions so that  it can correct the instructions 
and cure any potential errors before the jury deliberates on the  
case, and thereby eliminate the need for a new trial. I t  is clearly 
for these reasons that  the federal courts apply t he  rule cautiously 
and only in t he  exceptional case and have defined the  instances in 
which the  plain error  rLle is applicable with such restrictive 
terms. 

In Dilliplaine v. Lehigh Valley Trus t  Co., 457 Pa. 255, 322 A. 
2d 114 (19741, a civil negligence action, the  issue before the 
Supreme Court of Pennsylvania was whether the appellate court 
must consider errors  in jury instructions claimed t o  be "basic and 
fundamental" despite the absence of any objection or specific ex- 
ception a t  trial. Justice Roberts (now Chief Justice), writing for 
the majority, reasoned that  the  basic and fundamental error doc- 
trine suffers from two major weaknesses: (1) "[a]ppellate court 
consideration of issues not raised in the trial court results in the 
trial becoming merely a dress rehearsal," and (2) "[tlhe theory has 
been formulated in terms of what a particular majority of an ap- 
pellate court considers basic or fundamental." 322 A. 2d a t  116, 
117. The majority noted further that  the ad hoc nature of the rule 
rendered it unworkable and that  t o  date it had not been judicially 
developed into a predictable, neutrally applied standard. In view 
of these practical problems, the  majority declared that  basic and 
fundamental error  would no longer be recognized a s  a ground for 
consideration on appeal of allegedly erroneous jury instructions; a 
specific exception must be taken. Justice Pomeroy concurred in 
the result, but dissented from the complete exclusion of the doc- 
trine of basic and fundamental error,  reasoning that  the  doctrine 
has long been established in Pennsylvania and other jurisdictions, 
and has a useful role to  play in protecting the fundamental con- 
stitutional rights of litigants to  a fair and impartial trial. 
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This right is an integral part of due process of law, 
guaranteed to all litigants by the Fifth and Fourteenth 
Amendments. Obviously it is only an unusual trial error that 
will amount to a denial of due process, and in my view, the 
doctrine should be available to remedy only those trial errors 
so contrary to fundamental fairness as to reach the dimen- 
sions of a constitutional violation. 

322 A. 2d a t  118 (Pomeroy, J., dissenting). Although the result 
reached in Dilliplaine is contrary to State v. Odom, the majority's 
concerns regarding the practical problems attendant to appellate 
review of "basic" or "plain" errors must be taken into account 
when considering the rule's applicability to a particular case. We 
find no express indication in either Odom itself, or in State v. 
Black, 308 N.C. 736, 303 S.E. 2d 804 (1983) ("plain error" rule ap- 
plicable to Rule 10(b)(l) waiver), that our Supreme Court intended 
to restrict the doctrine exclusively to criminal appeals, despite 
the rule's derivation from the Federal Rules of Criminal Pro- 
cedure. Therefore, assuming that "plain error" applies to civil 
actions, we are persuaded by the reasoning of the dissenting opin- 
ion in Dilliplaine, that the doctrine of plain error should be 
available to remedy only those unusual trial errors so contrary to 
fundamental fairness as to amount to a denial of the litigant's due 
process right to  a fair and impartial trial. This test is roughly 
analogous to the definition of plain error in criminal appeals 
stated by the federal courts pursuant to Rule 52(b), and adopted 
by the Supreme Court in State v. Odom and State v. Black. 

Therefore, assuming "plain error" is applicable to this civil 
appeal, we are unable to conclude, after reviewing the entire 
record, that the alleged errors regarding the instructions on 
testamentary capacity and undue influence reach the dimensions 
of an unconstitutional deprivation of the propounders' right to a 
fair and impartial trial, or that the error is a "fundamental error, 
something so basic, so prejudicial, so lacking in its element that 
justice cannot have been done," in the words of State v. Odom, 
supra. 

We have discussed the substance of the propounders' conten- 
tions regarding the effect of a prior adjudication of incompetency 
on the issue of testamentary capacity, and set forth the trial 
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court's instruction and reinstruction on that issue in Part  I1 of 
this opinion. Although the court misstated the law in the initial 
instruction, the error was not prejudicial to the propounders as it 
placed a greater burden on the caveators than the law requires, 
the caveators having only the burden of showing testamentary 
capacity, not capacity to manage business affairs. Furthermore, 
the trial court reinstructed the jury on this point after delibera- 
tions began, and this time the instructions were a substantially 
correct statement of the law, thus curing any prior error. 

Propounders present a two-part argument regarding the trial 
court's instruction on undue influence: (1) that the court, by 
reading, virtually verbatim, the North Carolina Pattern Jury In- 
structions, adding only a short statement relating the law to the 
evidence adduced, did not adequately apply the law to the specific 
facts pertinent to the issue, in violation of G.S. 1A-1, Rule 51,l and 
(2) that the court failed to instruct the jury that where all the in- 
dicia of undue influence are present in the making and execution 
of a will, there arises a presumption of undue influence, and the 
burden is cast upon the propounders of that will to rebut this 
presumption. 

In general, the propounders of the 1977 will sought to 
demonstrate that  the making and execution of the 1979 will was 
procured by the undue influence of caveator Ruby Maynard. The 
trial court fairly and accurately summarized the contentions and 
the evidence of both the propounders and the caveators. The 
court's detailed summary covered 18 pages of the trial transcript. 
Following this summary, the court fully explained the law on tes- 
tamentary capacity and the law on undue influence. The instruc- 
tions given the jury declared and explained the law arising on the 
evidence given in the case. The court's charge, "considered con- 
textually, was in substantial compliance with the statute." In re 
Will of Goodson, 4 N.C. App. 257, 261, 166 S.E. 2d 447, 450 (1969). 
The propounders' contention that the court violated G.S. 1A-1, 
Rule 51 is without merit. 

With respect to the substance of the court's instruction on 
the law of undue influence, the propounders' contention that the 

1. Propounders also argue this point with respect to the instruction on 
testamentary capacity. 
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evidence raised a presumption that the 1979 will was procured by 
undue influence, to be rebutted by the caveators (propounders of 
the 1979 will) is also without merit. Whether the testatrix' 1979 
will was the product of undue influence is a question of fact for 
the jury to determine. The general rule is that in a caveat pro- 
ceeding, the burden of proof is upon the propounders (caveators 
in this case) to prove that the instrument in question was ex- 
ecuted with the proper formalities required by law. Once this has 
been established, the burden shifts to the caveator (propounders 
in this case) to show by the greater weight of the evidence that 
the execution of the will was procured by undue influence. In re 
Andrews, 299 N.C. 52, 261 S.E. 2d 198 (1980). We have carefully 
examined the instruction on the law of undue influence and find 
that it adequately and correctly states the factors to be con- 
sidered by the jury in making its determination in accordance 
with the elements of undue influence set forth in In re Andrews, 
supra. In sum, to the extent that the trial court erred in its jury 
instructions, such errors did not amount to a denial of the pro- 
pounders' due process right to a fair and impartial trial, and, 
therefore, did not constitute "plain errors" which would mandate 
a new trial. 

We have carefully examined the propounders' remaining 
assignments of error and find that they are without merit. We 
conclude that  the propounders had a fair trial, free from plain and 
prejudicial error. 

No error. 

Judges WELLS and WHICHARD concur. 
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A PLACE AT THE BEACH-ATLANTIC BEACH HOMEOWNERS' ASSOCIA- 
TION, INC., ET AL. V. THE TOWN OF ATLANTIC BEACH 

No. 823SC968 

(Filed 4 October 1983) 

1. Judgments B 37.4- validity of second annexation ordinance-scope of 
statute - collateral estoppel inapplicable 

A previous trial court judgment involving an earlier attempted annexation 
of the lands in question by defendant town and ruling that condominium proj- 
ects should each be treated a s  one residential tract under the subdivision test 
of G.S. 160A-36k) did not collaterally estop the town from annexing the lands 
in question or the Court of Appeals from determining the scope of G.S. 
160A-36k) in an action contesting the validity of the second ordinance, not- 
withstanding the issues in the two actions are identical and the parties in the 
present action are  identical or in privity with the parties in the prior judg- 
ment, since it would be inequitable to allow petitioners to assert offensively 
the doctrine of collateral estoppel in this case when the validity of the new an- 
nexation ordinance has never been determined by any court, and the issue in 
the present case as to how condominium units should be considered under G.S. 
160A-36k) has never been addressed by an appellate court in this State. 

2. Judgments ff 35- offensive assertion of collateral estoppel-strict scrutiny re- 
quired 

When a party asserts offensively the doctrine of collateral estoppel, a 
court should strictly scrutinize whether to apply the doctrine in light of 
judicial economy and fairness to the other party. 

3. Judgments ff 35- collateral estoppel-questions of fact or law 
The doctrine of collateral estoppel may be applied regardless of whether 

the issue involves questions of fact or law. 

4. Municipal Corporations 8 2.2- subdivision test for annexation-individual con- 
dominium units considered as lots or tracts 

Individual condominium units may be counted as lots or tracts in deter- 
mining whether an area to be annexed meets the subdivision test of G.S. 
160A-36k) whereby a t  least 60% of the area must consist of lots or tracts five 
acres or less in size. 

APPEAL by petitioners and respondent from Reid Judge. 
Order entered 10 August 1982 in Superior Court, CARTERET 
County. Heard in the Court of Appeals 22 August 1983. 

Petitioners filed two petitions, consolidated by consent, con- 
testing the validity of an annexation ordinance adopted by re- 
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spondent, the Town of Atlantic Beach, on 14 January 1982. There 
are two questions presented on appeal. The first question, which 
petitioners raise on appeal, is whether a previous judgment in- 
volving an earlier annexation by the Town of the land in question 
barred the Town from annexing petitioners' lands under the doc- 
trine of collateral estoppel or res judicata. The second question, 
which the Town raises on appeal, is whether condominium units 
owned by petitioners were "lots" or "tracts" under the subdivi- 
sion test of G.S. 160A-36(c). 

The facts are as follows: On 14 January 1982, the Town 
enacted an ordinance effective 1 June 1982, annexing land east of 
its existing town limits. The area annexed included petitioners' 
properties. Petitioners are the individual owners of condominium 
units and the corporate associations of condominium owners in 
the condominium projects; "Tar Landing Villas," "A Place At The 
Beach," and "A Place At The Beach-11." 

The 1982 ordinance was the Town's second attempt to annex 
petitioners' properties: On 16 October 1980, it had enacted an or- 
dinance effective 1 December 1980 annexing property east of its 
then existing town limits. The 1980 ordinance annexed a larger 
area and included the area presently in dispute. Corporate peti- 
tioners and individual unit owners, some of whom are petitioners 
in this action, had brought suit attacking the 1980 annexation or- 
dinance. Judgment, entered on 16 September 1981, found, in perti- 
nent part, that the condominium projects owned by petitioners 
should "each be treated, for purposes of 160A-36k) as one residen- 
tial tract in use, over five acres." Upon entry of the final judg- 
ment, the parties stipulated to a waiver of the rights of appeal. 

Some individual petitioners are the same as in the first suit. 
There are some new petitioners. Some petitioners in the prior ac- 
tion are not parties to this suit. Finally, certain units within the 
condominium projects were sold or transferred between the time 
of the first and second annexations. 

At the time of the first action, "A Place At The Beach" had 
180 condominium units on 14.2 acres; "A Place At The Beach-11" 
had 84 condominium units on 11.74 acres; and "Tar Landing 
Villas" had 54 condominium units on 14.37 acres. In the present 
action, "A Place At The Beach" has 180 condominium units on 
13.44 acres; "A Place At The Beach-11" has 180 condominium 
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units on 12.86 acres; and "Tar Landing Villas" has 69 con- 
dominium units on 10.5 acres. 

The documents from "A Place At  The Beach" and "A Place 
A t  The Beach-11" provided in part: "Every condominium unit, 
together with i ts  undivided interest in the common areas and 
facilities, shall for all purposes, . . . constitute a separate parcel 
of real property and the unit owner thereof shall be entitled to  
t he  exclusive ownership and possession of his condominium unit 

9 ,  

The documents from "Tar Landing Villas" provided in part: 
"Unit shall mean and refer to  each designated plot of land a s  
shown on the map of the  property of Tar Landing, Inc., and the 
improvements situate thereon, excluding any land or im- 
provements designated as  common area." 

The trial judge, held, in essence: 

(1) Since there were significant differences in the areas to be 
annexed, the doctrines of res  judicata and collateral estoppel 
were not applicable and did not bar the  Town from annexing peti- 
tioners' properties; and 

(2) The area to  be annexed by the  Town did not meet the sub- 
division tes t  of G.S. 160A-36k) since the  condominium units were 
not lots or  tracts. 

Dennis M. Marquardt, for petitioners appellees and cross a p  
pellants Tar Landing Villas Owners'  Association, e t  aL 

Darden and Pierce, b y  Robert  D. Darden, Jr., for petitioners 
appellees and cross appellants A Place A t  The Beach, Atlantic 
Beach, e t  aL 

Mason and Phillips, b y  L. Pat ten  Mason, for respondent a p  
pellant and cross appellee The T o w n  of Atlantic Beach. 

VAUGHN, Chief Judge. 

The first question raised by petitioners on appeal is whether 
the  trial court erred in refusing to  apply the doctrine of collateral 
estoppel or res  judicata. We affirm that  part of the judgment 
holding tha t  neither the  doctrine of res  judicata nor collateral 
estoppel precluded the  Town from annexing petitioners' proper- 
ties. 
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The doctrine of res judicata, which bars subsequent lawsuits 
on a cause of action previously litigated and decided on the 
merits, is inapplicable in this case. See King v. Grindstaff, 284 
N.C. 348, 200 S.E. 2d 799 (1973). Petitioners' cause of action arises 
under an annexation ordinance enacted subsequent to the or- 
dinance resulting in the 1981 judgment. 

[I] I t  is the doctrine of collateral estoppel, which precludes 
relitigation of issues actually litigated, determined and necessary 
to a former judgment, that concerns this court. See King v. 
Grindstafj supra. Unlike res judicata, collateral estoppel may bar 
relitigation of an issue arising under a new cause of action. We 
find that the issue of whether to count each condominium unit as 
a tract or lot under G.S. 160A-36k) was litigated, determined on 
the merits and necessary to the 1981 judgment. Furthermore, 
unlike the trial court, we find that the expansion of the con- 
dominium projects since the 1981 judgment and the increased 
number of unit owners does not present a significant factual dif- 
ference. The scheme of condominium development and ownership 
is the same. Nevertheless, we refuse to apply the doctrine of col- 
lateral estoppel. 

In this State, we have, with a few exceptions, followed the 
traditional view of collateral estoppel, which requires not only 
that issues be identical but that parties be identical or in privity 
with parties to the prior judgment. See Mortgage Corp. v. In- 
surance Co., 299 N.C. 369, 261 S.E. 2d 844 (1980). Under the rule 
of mutuality, a party to a subsequent action "who was not a party 
[or is not privy to a party] to the former action and, therefore, is 
not estopped by the judgment therein, cannot assert the judg- 
ment as an estoppel against his opponent, even though the oppo- 
nent was a party to the action in which the judgment was 
rendered." Kayler v. Gallimore, 269 N.C. 405, 407, 152 S.E. 2d 518, 
520 (1967). This court has cited with approval such definitions of 
privity as: "persons connected together or having a mutual in- 
terest in the same action or thing, by some relation other than 
that of actual contract between them," Black's Law Dictionary; 
persons who "have acquired an interest in the subject matter of 
the action, either by inheritance, succession, or purchase of a par- 
ty subsequent to the action . . .," Ballentine's Law Dictionary; 
persons "having a mutual or successive relationship to the same 
right of property," Webster, quoted in Blake v. Norman, 37 N.C. 
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App. 617, 626, 247 S.E. 2d 256, 262, cert. denied, 296 N.C. 106 
(1978). See also Masters v. Dunstan, 256 N.C. 520, 124 S.E. 2d 574 
(1962); Tidwell v. Booker, 290 N.C. 98, 225 S.E. 2d 816 (1976). 

Petitioners in this action are the individual owners of con- 
dominium units and the  corporate associations of condominium 
owners in three condominium projects. Corporate petitioners and 
many of the individual condominium unit owners a re  the same 
parties who instituted the 1981 suit. Furthermore, those who pur- 
chased units from petitioners in the 1981 suit are privies t o  such 
former petitioners, since, pursuant to the above definitions, they 
purchased "an interest in the  subject matter of the  action," ac- 
quiring a "successive relationship" in the same property. Re- 
spondent is the same in both suits. Under the traditional view, 
thus, corporate petitioners and individual petitioners who ac- 
quired units from former petitioners could successfully assert the 
former judgment as  an estoppel against the Town. While it is 
questionable whether privity exists among owners of units built 
subsequent t o  the  1981 suit, we need not decide this question 
since our holding is not based on the rule of mutuality. 

We have recognized exceptions to  the mutuality rule. See 
King v. Grindstaff, supra; Crosland-Cullen Co. v. Crosland 249 
N.C. 167, 105 S.E. 2d 655 (1958); Note, Civil Procedure-Offensive 
Assertion of a Prior Judgment as  Collateral Estoppel-A Sword 
in the Hands of the Plaintiff; 52 N.C. L. Rev. 836 (1974). While we 
recognize these exceptions and approve of the expanded doctrine 
a s  a way to end vexatious litigation, we, nevertheless, find that  it 
would be inequitable to allow petitioners, even those with privity, 
t o  assert the doctrine in this case. The policies behind collateral 
estoppel are: "(1) that  each person have his day in court to com- 
pletely adjudicate the merits of his claim for relief, and (2) that  
the  courts must demand an end to  litigation when a court of com- 
petent jurisdiction has ruled on the merits of his right." 37 N.C. 
App. a t  624, 247 S.E. 2d a t  261. Pursuant to G.S. 160A-36, the 
Town enacted a new annexation ordinance, the viability of which 
has never been determined by this Court. Petitioners instituted 
suit and now demand that  we declare the new ordinance void 
without judicial review on the merits. Petitioners, however, hav- 
ing instituted suit, a re  not now entitled to protection under the 
doctrine of collateral estoppel. 
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[2] In King v. Grindstaff, the Supreme Court allowed a nominal 
party to the prior action to assert the prior judgment offensively. 
When a party asserts the doctrine offensively, however, as did 
petitioners in this case, we believe that  a court should strictly 
scrutinize whether to apply the doctrine in light of judicial 
economy and fairness to the other party. Offensive assertion of 
the doctrine occurs when a plaintiff attempts to prevent a defend- 
ant from relitigating issues it previously and unsuccessfully 
litigated. Defensive assertion of the doctrine occurs when a de- 
fendant attempts to prevent a plaintiff from bringing a claim 
previously and unsuccessfully litigated. See Parklane Hosiery Co. 
v. Shore, 439 U.S. 322, 99 S.Ct. 645, 58 L.Ed. 2d 552 (1979). We 
agree with the Supreme Court in Parklane that offensive use of 
collateral estoppel may increase rather than decrease litigation 
and may, in certain circumstances, be unfair to the respondent. 
"[Tlhe preferable approach for dealing with these problems . . . is 
not to preclude the use of offensive collateral estoppel, but to  
grant trial courts broad discretion to determine when it should be 
applied." Id. at  331, 99 S.Ct. a t  651, 58 L.Ed. 2d at  562. The trial 
court was within its discretion in determining that the doctrine 
did not apply. Collateral estoppel developed as a means of pro- 
tecting a person from legal harassment and redundant legal fees. 
See Divine v. C.I.R., 500 F. 2d 1041 (2d Cir. 1974). Refusing to ap- 
ply the doctrine, in this case, subjects petitioners to neither. 

[3] The doctrine of collateral estoppel may be applied regardless 
of whether the issue involves questions of fact or law. See King v. 
Grindstaff, supra; Masters v. Dunstan, supra. When the issue, 
however, as in this case, involves the scope and formulation of a 
law never before addressed by an appellate court in this State, 
we believe that our duty to develop the law outweighs the result- 
ing burden on petitioners. 

[Tlhe policy supporting issue preclusion is not so unyielding 
that it must invariably be applied, even in the face of strong 
competing considerations. There are instances in which the 
interests supporting a new determination of an issue already 
determined outweigh the resulting burden on the other party 
and the courts. 

Restatement (Second) of Judgments 5 28(5) comment g (1980). We 
find the policy considerations in the Restatement of Judgments 
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against applying the doctrine when the  issue concerns a fresh 
determination of the law to  be persuasive. 

[The] function of developing the  law . . . is especially perti- 
nent when there is a difference in forums in which the two 
actions are t o  be determined, a s  when the  issue was deter- 
mined in the  first action by a trial court and in the second ac- 
tion will probably be taken to  an appellate court . . . [or] 
when the issue is of general interest and has not been re- 
solved by the  highest appellate court that  can resolve it . . . 
[I]t is also pertinent that  the  party against whom the rule of 
preclusion is to  be applied is a government agency respon- 
sible for continuing administration of a body of law applicable 
to  many similarly situated persons. 

Restatement (Second) of Judgment 5 29(7) comment i (1980). The 
Town of Atlantic Beach will, in all likelihood, continue to grow 
and expand. Furthermore, in light of continued future growth in 
our S ta te  and the  burgeoning of condominium developments, we 
believe our decision today has statewide importance. By deter- 
mining the  scope of G.S. 160A-36(c), we believe we will discourage 
litigation from persons simila-ly situated to  petitioners. 

For  the  above reasons, we affirm such part  of the judgment 
of t he  trial court, and hold that  the  doctrine of collateral estoppel 
does not preclude this court from determining the  scope of G.S. 
160A-36(~). 

[4] The second question raised by the Town on appeal is 
whether the  subdivision test  in G.S. 160A-36(c), whereby a t  least 
60% of an area to  be annexed must consist of lots or tracts five 
acres or less in size, is satisfied by counting individual con- 
dominium units as  tracts or lots. We reverse the  judgment for 
petitioners and hold that  individual condominium units may be 
counted as  lots in determining the  60% requirement of G.S. 
160A-36(~). 

G.S. 160A-36k) states that  an "area to be annexed must be 
developed for urban purposes." Under the statute, an area is 
developed for urban purposes if two tests  a re  met: First, a t  least 
60% of t he  total number of tracts or  lots in the  area to  be an- 
nexed must be used for residential, commercial, industrial, institu- 
tional or  governmental purposes. Second, a t  least 60% of the total 
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acreage that  is vacant or used for residential purposes must con- 
sist of lots or  tracts five acres or  less in size. The Town must 
meet both tes t s  in order t o  extend its municipal corporate limits. 
Lithium Corp v. Bessemer City, 261 N.C. 532, 135 S.E. 2d 574 
(1964). 

A t  trial the Town established that  97% of the  lots and tracts 
in the  area in question were used for residential or  governmental 
purposes. The question before this Court, therefore, concerns the 
second test  of G.S. 160A-36M. If condominium units a re  counted 
a s  t racts  or  lots under the  statute, then 87.79% of the properties 
in dispute a re  t racts  or  lots five acres or less in size, and the sub- 
division test  in G.S. 160A-36M is met. 

I t  is . . . an accepted rule of [statutory] construction that  in 
ascertaining the intent of the Legislature in cases of ambigui- 
ty, regard must be had to the subject matter of the statute, 
a s  well a s  its language, i.e., the language of the  s tatute must 
be read not textually, but contextually, and with reference to 
the matters dealt with, the objects and purposes sought to be 
accomplished, and in a sense which harmonizes with the sub- 
ject matter . . . And where the  meaning of a s tatute is 
doubtful, the history or legislation on the  general subject 
dealt with . . . may be considered in connection with the ob- 
ject, purpose and language of the statute, in order to arrive 
a t  its t rue  meaning. 

Cab Co. v. Charlotte, 234 N.C. 572, 576, 68 S.E. 2d 433, 436 (1951). 

Following such recognized principles of statutory construc- 
tion and in view of the  legislative history behind Chapter 160A 
showing a general intent to seek economic growth and develop- 
ment, we construe the word "lot" in G.S. 160A-36k) to include the 
concept of a condominium unit. Specifically, the legislative history 
behind G.S. 160A-36k) suggests that  the tests  in G.S. 160A-36(d 
were not meant t o  undermine the general principle that  a town 
can annex property developed for urban purposes. G.S. 160A-36(c), 
enacted in 1959, was the result of a Study and recommendations 
of the  "Municipal Government Study Commission." See Lithium 
Corp., supra; Act of June  16, 1959, ch. 1010, 1959 N.C. Sess. Laws 
1031-1038. According to  such Study, "[Tlhe requirement that  land 
be 'undergoing urban development' is made general on purpose 
. . . [Mlore specific definition would rob the cities of necessary 
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flexibility in fixing boundary lines . . .," quoted in 261 N.C. a t  
537, 135 S.E. 2d a t  578. The urban purposes of condominium 
developments do not change merely because the  common areas 
shared by unit owners extend beyond five acres. As stated by the  
1959 Study Commission, "[Tlhe legislative standard should act as  
a brake only with respect to  attempted annexation of large tracts 
of agricultural o r  vacant land where no evidence of urban devel- 
opment can be shown," quoted in 261 N.C. a t  537, 135 S.E. 2d a t  
578. 

In holding that  petitioners' properties are  subject to  annexa- 
tion, we are upholding the policy in G.S. 160A-33 that  "sound ur- 
ban development is essential to  continued economic development 
. . ." and that  "municipal boundaries should be extended . . . t o  
provide the  high quality of governmental services needed therein 
for the public health, safety, and welfare." Condominium unit 
owners need municipal services like water, sewage disposal, and 
police and fire protection just as do homeowners in any new de- 
velopment. The purpose of the Town's annexation ordinance was 
t o  "provide services to the  area being annexed." I t  would lead t o  
anomalous results and violate legislative intent to  construe the  
s tatute  as  applying to the  property of homeowners but not to  
property of condominium unit owners. 

In formulating plans for enacting G.S. 160A-36k) the  1959 
Study Commission had in mind "typical suburban area undergoing 
development, containing subdivisions with streets,  lots, and 
tracts,  having a substantial portion in actual use, and being adap- 
table to  water, sewer and other service extensions. The Commis- 
sion recognized that  there would be variations from this pattern." 
261 N.C. a t  538, 135 S.E. 2d a t  578, 579. The modern surge of con- 
dominium development is a variation of the 1959 pattern of urban 
development which, we believe, falls within the  scope of G.S. 
160A-36(~). 

In Adams-Millis Corp. v. Town of Kernersville, 6 N.C. App. 
78, 169 S.E. 2d 496, cert .  denied 275 N.C. 681 (19691, this Court 
noted several methods which can be used to  determine what is a 
lot. The method used by the  Town, which we adopt in this case, is 
to  count each numbered lot separately. Our acceptance of the  
Town's method accords with G.S. 160A-42, which s tates  that  "for 
purposes of meeting the requirements of G.S. 1608-36, the  munici- 
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pality shall use methods calculated to  provide reasonably accurate 
results . . ." and that  "the reviewing court shall accept the  
estimates of the municipality . . . [a]s to  degree of land subdivi- 
sion, if t he  estimates a re  based on an actual survey, or on county 
tax  maps or records . . ." The Town based its land estimates on 
tax records and recorded plat maps-procedures both the  Legisla- 
t u r e  and this Court have specifically approved. See G.S. 
160A-42(1), (2); Scovill Mfg. Co. v.  Town of Wake Forest, 58 N.C. 
App. 15, 293 S.E. 2d 240, rev iew denied, 306 N.C. 559 (1982); 
Adams-Millis Corp., supra. 

Webster defined "lot" a s  "a measured parcel of land having 
fixed boundaries and designated on a plot or survey." Webster's 
7th New Collegiate Dictionary (1969). Including "condominium 
unit" within the  scope of t he  definition accords with the  general 
view of condominium ownership, which regards a unit a s  a special 
form of real property. A condominium is said to  be "an estate in 
realty consisting of separate interests in residential buildings 
together with an undivided interest in common . . . portions of 
t he  same property. The unit is a separate interest in common 
areas and in [the] entire condominium except units rented," 6 
Thompson on Real Property, 5 3011 (Supp. 19811, or put another 
way, i t  is  a "form of ownership under which the  separate units of 
a multi-unit improvement of real property a re  subject to  owner- 
ship by different owners, and there  is appurtenant to  each unit an 
undivided share in the  common elements." Boger, Survey of the  
Law of Property 667 (1981). 

We regard each condominium unit a s  a separate lot even 
though unit owners may also own an undivided interest in com- 
mon areas and facilities. Our holding is in line with the  Unit 
Ownership Act, Chapter 47A which t rea ts  a unit owner like any 
other  owner of real property. Specifically, under G.S. 47A-5, unit 
ownership is said to  "vest in t he  holder exclusive ownership and 
possession with all the  incidents of real property." The s tatute  
further  provides that  such condominium unit "may be individually 
conveyed, leased and encumbered and may be inherited or  de- 
vised by will, as  if it were solely and entirely independent of the 
other  condominium units in t he  buildings of which it forms a 
part." Under G.S. 47A-6(c), "the undivided interest in the common 
areas and facilities shall not be separated from the  unit to  which 
i t  appertains and shall be deemed conveyed or encumbered with 
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the  unit . . ." Finally, under G.S. 47A-21, each condominium unit 
and its percentage of undivided interest in the  common areas and 
facilities is deemed a parcel, separately assessed and taxed. 

In accordance with the general view of condominium owner- 
ship and with Chapter 47A, we regard each condominium unit as  
a parcel of real property. In further accordance with both Web- 
ster's definition of lot and the legislative intent behind the annex- 
ation statutes, we hold that each condominium unit is a separate 
lot and that  the  Town, therefore, met the  subdivision test  of G.S. 
160A-36(~). 

On petitioners' appeal, the order is affirmed. On respondent's 
appeal, the order is reversed. The case is remanded for pro- 
ceedings not inconsistent with this opinion. 

Reversed and remanded. 

Judges HILL and BECTON concur. 

SHARON LYNN WOLFE, PLAINTIFF V. RONALD CHARLES WOLFE, DEFEND 
ANT v. JAMES THOMAS SUGG, 11, ADDITIONAL PARTY DEFENDANT 

No. 8220DC1096 

(Filed 4 October 1983) 

1. Rules of Civil Procedure @ 14- additional party defendant in custody action 
improper 

The trial court in a child custody action erred in making the person with 
whom plaintiff was living an additional party defendant since he was not liable 
t o  defendant for ail or part of plaintiffs claims against him. G.S. 1A-1, Rule 
14(a). 

2. Divorce and Alimony # 24.9- insufficient findings to justify child support 
order 

Where the  trial court made no findings concerning the relative abilities of 
the  defendant and plaintiff to pay child support, the order awarding child sup- 
port must be reversed. 

3. Divorce and Alimony @ 25- custodial agreement after custody order-im- 
proper 

Husband and wife could not enter into a temporary order concerning child 
custody and, by agreement, override an order of a trial judge concerning 
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custody without a proper showing of substantial changed circumstances. To 
sanction such an agreement would undermine the statutory policy promoting 
custodial stability for children, and would allow one district judge improperly 
to overrule a prior custody order of another district court judge. 

4. Divorce and Alimony Q 25.10- child custody-failure to show changed cir- 
cumstances 

In a child custody action, plaintiff failed to show a substantial change of 
circumstances affecting the welfare of the children had occurred since the 
original custody order granting custody to defendant where the  trial court 
found that  plaintiff had removed the children from the State in violation of a 
former custody order, that plaintiff was living in an adulterous relationship, 
that  the party with whom she was living had a history of alcohol and drug 
abuse, and that  the person with whom she was living had attempted to de- 
mean and deride the defendant in front of the children. 

5. Divorce and Alimony 1 25.3- child custody-consideration of child's 
preferences 

The record clearly showed that  a trial court in a child custody case per- 
mitted both children to testify concerning custody; however, the court was not 
bound by this testimony and could assign what weight it chose to the 
children's stated preferences. 

6. Divorce and Alimony Q 25.12; Mortgages and Deeds of Trust Q 21- bonds 
secured by interest in marital home-no ability to foreclose 

An order which provided that  should plaintiff fail to  comply with visita- 
tion conditions, a bond would be forfeited and foreclosures would be instituted 
without notice or hearing was error since North Carolina statutes provide for 
two means by which foreclosure proceedings may be brought against real 
property and those means are exclusive. G.S. 1-339.1 through 1-339.40 and G.S. 
45-21.1 through 21.45. 

7. Divorce and Alimony 1 23- inability of judge to retain exclusive jurisdiction 
over custody case 

Although the court which first obtains jurisdiction and enters an order 
concerning child custody or support is the  only proper court in which to  bring 
an action for modification of custody or support, an individual judge may not 
retain exclusive jurisdiction over a case, and the trial judge erred in attempt- 
ing to  do so. 

APPEAL by plaintiff and additional party defendant from Hon- 
eycutt, Judge. Order entered 28 June  1982 in RICHMOND County 
District Court. Heard in the Court of Appeals 1 September 1983. 

Plaintiff-wife and defendant-husband separated in November, 
1980, after more than 10 years of marriage. Plaintiff moved into a 
nearby apartment with additional party defendant James Thomas 
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Sugg, 11, retaining custody of the two minor children of the mar- 
riage. 

Soon thereafter, plaintiff filed suit seeking, among other 
relief, divorce from defendant and custody of the children. A hear- 
ing was held before Judge Burris in Richmond County District 
Court on 8 December 1980, in which custody of both children was 
awarded to defendant. Plaintiff was represented by counsel but 
was ne t  persena!!y present. A secend hearing was held befere 
Judge Honeycutt on 5 January 1981. The trial court ordered the 
family home sequestered for the use of defendant and the 
children, ordered plaintiff to pay $200.00 per month in child sup- 
port, and divided certain items of marital property. 

Despite entry of the custody order of December, 1980, plain- 
tiff failed to surrender custody of the children to defendant until 
December 1981. During at  least part of the intervening twelve 
months, plaintiff lived in Florida and Virginia with the children 
and Sugg. In December, 1981, plaintiff and defendant reached an 
agreement, approved by Judge Honeycutt. According to the 
terms of the agreement, plaintiff delivered custody of the children 
to  defendant, but the prior orders of Judges Honeycutt and Bur- 
ris concerning sequestration of the marital home, division of prop- 
erty and child support, were suspended pending a hearing in May, 
1982. The parties and Judge Honeycutt agreed that the issue of 
custody would be considered de novo in the May hearing, without 
requiring proof of substantial changed circumstances to modify 
placement of the children with defendant. 

The case was heard May 11 - 13 by Judge Honeycutt, without 
a jury. In his order, Judge Honeycutt awarded custody of both 
children to defendant, ordered plaintiff to pay $300.00 per month 
in child support, sequestered the family home for use by defend- 
ant and the children; made provision for division of some marital 
property; ordered visitation by plaintiff on each Tuesday and 
alternate weekends, on the condition that plaintiff post a $3000.00 
bond, secured by her interest in the marital home, and ordered 
that  failure to comply with terms of the visitation order would 
result in forfeiture of the bond, without notice or hearing. Judge 
Honeycutt joined Sugg as an additional party defendant, ordered 
plaintiff to  prevent Sugg from having any contact whatsoever 
with the children during visitation, and enjoined Sugg from see- 
ing or speaking with the children a t  any time. 
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From this order, plaintiff and additional party defendant 
Sugg appealed. 

Henry T. Drake for plaintiff and additional party defendant. 

Leath, Bynum, Kitchin & Neal, P.A., by Henry L. Kitchin, for 
defendant. 

WELLS, Judge. 

[I] Plaintiff and additional party defendant Sugg assign as error 
the trial court's order joining Sugg as a party t o  the action below. 
Sugg was purportedly brought into the suit pursuant to the mo- 
tion of defendant. Under G.S. 1A-1, Rule 14 of the Rules of Civil 
Procedure, a defendant may bring in an additional party who "is 
or may be liable to (defendant) for all or part of the plaintiffs 
claims against him." Rule 14(a). Clearly, Sugg could not possibly 
be liable to defendant for any of plaintiffs claims against defend- 
ant for child custody or child support. The trial court erred in 
making Sugg a party and was without power to enter orders con- 
cerning Sugg. 

[2] Plaintiff also assigns as error the failure of the trial court to 
find sufficient facts to award child support or sequester the fami- 
ly home for defendant and the children. Plaintiff fails to include 
arguments in her brief supporting her assignment of error con- 
cerning sequestration of the home, and therefore this argument is 
not preserved on appeal. Rule 28(b)(5) of the Rules of Appellate 
Procedure. We agree, however, with plaintiff that the trial court 
erred in awarding child support to defendant. Before awarding 
child support, a trial court must consider the "reasonable needs of 
the child and . . . relative ability of the parties to provide that 
amount . . . [and] estates, earnings, conditions, [and] accustomed 
standard of living." Coble v. Coble, 300 N.C. 708, 268 S.E. 2d 185 
(1980). [Citations omitted.] G.S. 50-13.4(b) (1976 and 1981 Supp.). 
The trial court below made no findings concerning the relative 
abilities of the defendant and plaintiff to pay child support and 
this requires that the support portion of the order be reversed. 

Plaintiff also asserts two errors related to the trial judge's 
award of custody of the children to defendant. Plaintiff argues 
there were insufficient facts to support the judge's conclusion 
that the best interests of the children would be served by placing 
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custody with defendant, and further argues the  trial court erred 
in failing to  find as  a fact that  both children preferred t o  live with 
plaintiff. 

[3] In the case a t  bar, Judge Burris entered an order in 
December, 1980, concluding the  best interest of the  children 
would be met by placing custody of the children with defendant. 
Plaintiff therefore had the  burden of showing a substantial 
change of circumstances affecting the welfare of the children, to  
warrant changing custody. Daniels v. Hatcher, 46 N.C. App. 481, 
265 S.E. 2d 429 (1980); Wachacha v. Wachacha, 38 N.C. App. 504, 
248 S.E. 2d 375 (1978). See also 3 Lee, North Carolina Family Law 
5 226 (1981) and cases cited therein. 

Both plaintiff and defendant argue, however, that  they 
agreed in December, 1981, that  temporary  custody of t he  children 
would be placed with defendant, pending a "full" hearing in May, 
1982, and that  permanent custody would be awarded based on a 
"best interests of the  child" standard. This agreement was ap- 
parently approved by Judge Honeycutt. Similar agreements have 
been recognized by our courts in the  past. See e.g., Clark v. 
Clark, 23 N.C. App. 589, 209 S.E. 2d 545 (1974). In Clark the  Court 
held that  where a temporary custody order is entered pending 
trial on the merits, and both parents agree that  custody a t  trial 
will be awarded without requiring the  noncustodial parent to  
show a substantial change of circumstances since the temporary 
custody award, the  parties will be bound by their agreement. 
Plaintiff and defendant argue that  they made such an agreement 
and, therefore, no showing of substantial changed circumstances 
was required in the  May, 1982 hearing. We hold, however, that  
the  case a t  bar is distinguishable from Clark, and that  plaintiff 
was therefore required to  prove a substantial change of cir- 
cumstances in order to  win custody of her children. Unlike the 
facts in Clark, there was no indication that  the December, 1980 
custody award was meant to  be temporary, or that  a later hear- 
ing on the  subject would be held. Plaintiff and defendant may not, 
by agreement a year later,  override the order of Judge Burris 
without a proper showing of substantial changed circumstances. 
To sanction such an agreement would undermine the  statutory 
policy promoting custodial stability for children, and would allow 
one district court judge improperly to  overrule a prior custody 
order of another district court judge. 
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[4] Plaintiff failed to show a substantial change of circumstances 
affecting the welfare of the children had occurred since Decem- 
ber, 1980. If anything, the evidence presented a t  the May, 1982 
hearing, presented additional evidence supporting the original 
award of custody with defendant. The trial court found that  plain- 
tiff had removed the children from the s ta te  in violation of Judge 
Burris' order, that  plaintiff was living in an adulterous relation- 
ship with additional party defendant Sugg, that Sugg had a 
history of alcohol and drug abuse, and that  Sugg had attempted 
to demean and deride the defendant in front of the children. "The 
findings of fact made by the trial judge, like a jury verdict, con- 
clude the  parties and are  binding on (appellate courts) when sup- 
ported by competent evidence received a t  a properly constituted 
hearing." 3 Lee, 5 224, supra, citing Griffith v .  Griffith, 240 N.C. 
271, 81  S.E. 2d 918 (1954). Plaintiff, on the other hand, failed to  
present evidence of a substantial change of circumstances which 
would support changing custody of the  children from defendant to 
plaintiff. 

[5] Plaintiff also assigns as  error  that  the  trial court failed to 
find facts concerning the minor children's preferences concerning 
custody. When minor children reach the "age of discretion" courts 
should permit the  child to testify in a proceeding to determine 
the child's custody. In r e  Peal, 54 N.C. App. 564, 284 S.E. 2d 347, 
rev'd on other grounds, 305 N.C. 640, 290 S.E. 2d 664 (19811, 
Kearns v .  Kearns, 6 N.C. App. 319, 170 S.E. 2d 132 (19691, over- 
ruled on other grounds, 55 N.C. App. 250, 285 S.E. 2d 281 (1981). 
The record clearly shows that  the trial court in the case before us 
permitted both children to testify concerning custody. The trial 
court was not bound by this testimony, however, and could assign 
what weight it chose to the children's stated preferences. Id. Fur- 
thermore, it is well established that  a court's failure to find facts 
as  t o  a child's preference concerning custody is not grounds for 
reversing an award of custody. Brooks v .  Brooks, 12 N.C. App. 
626, 184 S.E. 2d 417 (19711, Hinkle v. Hinkle, 266 N.C. 189, 146 
S.E. 2d 73 (1966). See also 5 N.C. Index 3d, Divorce and Alimony, 
5 25.3 (1977 and 1983 Supp.) and cases cited therein. This assign- 
ment of error  is overruled. 

[6] Plaintiff next argues the trial judge erred in ordering plain- 
tiff t o  post a $3000.00 bond secured by plaintiffs interest in the 
marital home. The order provided that  should plaintiff fail to  com- 
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ply with visitation conditions, the bond would be forfeited and 
foreclosure proceedings would be instituted without notice or 
hearing. This was error. North Carolina statutes provided for two 
means by which foreclosure proceedings may be brought against 
real property. Foreclosure may be by judicial sale pursuant to 
G.S. 1-339.1 through 1-339.40, or, if expressly provided in the deed 
or mortgage, by power of sale under G.S. 45-21.1 through 21.45. 
These statutes provide the exclusive means for foreclosure in 
N o r t h  Carolina and it was error  for  the  t r i a l  court  t o  provide for 
foreclosure in any other manner. See generally Webster, Real 
Estate Law in North Carolina, 5s 280, 281 (1981 Hetrick Ed.), and 
note, "Real Property-Changes in North Carolina's Foreclosure 
Law," 54 N.C.L. Rev. 903 (1976). 

[7] Plaintiff next assigns as error that Judge Honeycutt pur- 
ported to retain exlcusive jurisdiction over the case. It is well 
established in North Carolina that the court which first obtains 
jurisdiction and enters an order concerning child custody or sup- 
port is the only proper court in which to bring an action for 
modification of custody or support. Tate v. Tate, 9 N.C. App. 681, 
177 S.E. 2d 455 (1970), citing Crosby v. Crosby, 272 N.C. 235, 158 
S.E. 2d 77 (1967). See also 3 Lee, $5 222, 226, supra. Thus, once 
jurisdiction attaches in the district court of one county, a parent 
may not attempt to bring a modification action in the district 
court of another county. Tate v. Tate, supra. The rule does not 
mean, however, that a particular, individual judge may retain ex- 
clusive jurisdiction over a case. Indeed, such a rule would be 
highly impractical given North Carolina's practice of rotation of 
judges. While we agree that Judge Honeycutt erred in attempt- 
ing to maintain exclusive jurisdiction, we fail to see how plaintiff 
has been harmed in any way by his action, and thus we hold no 
relief is necessary. 

Plaintiffs final assignment of error alleges there was insuffi- 
cient evidence to support many of the trial judge's findings of 
fact. We have given careful consideration to plaintiffs arguments 
and find they are without merit, or are non-prejudicial, or have 
been dealt with in the foregoing discussion of plaintiffs other 
assignments of error. 

The trial court's orders joining Sugg as an additional party, 
providing for foreclosure of plaintiffs property interests in the 
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marital home, requiring payment of $300.00 per month in child 
support and retention of exclusive jurisdiction are  

Reversed. 

As to the trial court's award of custody of the  children to  
defendant, and sequestration of the marital home, 

Affirmed. 

Judges ARNOLD and BECTON concur. 

STATE OF NORTH CAROLINA v. YOULES JOHNSON, JR. 

No. 8212SC828 

(Filed 4 October 1983) 

Searches and Seizures 8 10- warrantless entry into house-seizure of heroin in 
plain view - absence of exigent circumstances 

No exigent circumstances justified an officer's warrantless entry into 
defendant's house and his seizure of heroin in plain view in the house, and the 
heroin was inadmissible in defendant's trial, where the officer had warrants 
for the arrest of a female and a male; the officer had reasonable cause to 
believe that the female and the male could be found a t  defendant's house; the 
officer had photographs showing the heads and faces of the two persons to be 
arrested; when the officer approached defendant's house with the arrest war- 
rants, there were six persons standing in the driveway area, and one female 
began to run to  the rear of the house; the officer pursued such female because 
he thought she might be one of the persons to be arrested, although she was 
not actually such a person; and the officer followed the fleeing female through 
the rear door and into the den area of defendant's house where he saw packets 
containing heroin. 

Judge HEDRICK dissenting. 

APPEAL by defendant from Hobgood (Robert), Judge. Judg- 
ment entered 16 February 1982 in Superior Court, CUMBERLAND 
County. Heard in the Court of Appeals 10 February 1983. 

On 1 December 1980, defendant was charged in a proper bill 
of indictment with felonious possession of more than 14  but less 
than 28 grams of heroin. Defendant was found guilty of the in- 
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dicated offense by a jury. Judgment in accordance with the jury 
verdict was entered and defendant was sentenced to a prison 
term and fined one hundred thousand dollars ($100,000). Defend- 
ant appealed from the judgment. 

On 17 July 1981, defendant had made a pretrial motion pur- 
suant to G.S. 15A-974 to suppress all of the evidence found in a 
search of his home on 17 September 1980. This evidence formed 
the basis of defendant's arrest, indictment and conviction. In his 
motion, defendant contended that the search of his home was con- 
ducted without a search warrant and therefore violated his con- 
stitutional rights. 

A voir dire hearing on the motion was held on 6 August 1981. 
On 9 February 1982, Judge Winberry entered an order containing 
the following findings of fact: 

That the parties hereto stipulated that the residence located 
a t  1605 Grandview Drive, Fayetteville, North Carolina, is 
owned and occupied by the Defendant, Youles Johnson, J r .  

That J. D. Bowser is a Deputy Sheriff assigned to the City/ 
County Bureau of Narcotics and that he has known the 
Defendant, Youles Johnson, J r .  for approximately 1% years 
and knew that he resided a t  1605 Grandview Drive, Fayette- 
ville, North Carolina. 

That about noon on Wednesday, September 17, 1980, Deputy 
Bowser was contacted by a Bondsman named Collins from 
Wake County. That Mr. Collins provided Deputy Bowser with 
certified copies of arrest warrants from Wake County for two 
(2) persons, Edith Mae Williams and John Wortham. That the 
arrest warrants for Williams and Wortham were for failure 
to appear upon charges of possession of heroin and posses- 
sion of phenmetrazine. That, additionally, there were war- 
rants for Wortham for assault on a Police Officer by firing a 
gun and for being an habitual felon. 

That the Bondsman, Collins, requested assistance from Depu- 
ty  Bowser in apprehending Williams and Wortham and ad- 
vised Deputy Bowser that he had reliable information that 
both Williams and Wortham were a t  1605 Grandview Drive 
a t  that time. That Deputy Bowser and Sgt. Baker a t  the 
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CitylCounty Narcotics Bureau verified the information re- 
ceived from Mr. Collins by placing various telephone calls 
and by Sgt. Baker going to the area of 1605 Grandview 
Drive. 

That Mr. Collins provided Deputy Bowser with a photograph 
showing the head and face of a black female said to be Edith 
Mae Williams and with a photograph showing the head and 
frtce ef :. %!a& ms!e said to  be Jnhn W'nrtham That Deputy 
Bowser received no other description of Williams and Wor- 
tham. 

That, a t  approximately 3:45 p.m., Deputy Bowser in an un- 
marked car accompanied by uniform officers in marked patrol 
cars, went to the residence at  1605 Grandview Drive. That 
Mr. Collins was not with Deputy Bowser at  this time. Upon 
his arrival, Deputy Bowser observed approximately six (6) 
peopIe standing in the driveway area of the house. These 
people consisted of several black males and several black 
females. Deputy Bowser was approximately six feet from the 
nearest person when his car was brought to a halt and he got 
out. That the marked patrol cars also came to a halt. 

That as soon as he got out of his car, he observed a black 
female begin to run toward the rear of the residence. Deputy 
Bowser began to pursue her because he thought she might be 
Edith Mae Williams. As Deputy Bowser ran behind her into 
the back yard, he identified himself as a police officer and 
ordered her to halt by calling out, "police, halt." That Deputy 
Bowser hollered, "halt, police officer," several times as he 
ran. That the black female did not halt, but proceeded into 
the back yard of the residence and ran though [sic] the back 
door into the house. That Deputy Bowser was approximately 
ten feet behind her and followed her into the house, through 
a utility room and into the den area of the house where she 
stopped. That there were two (2) black females and two (2) 
black males also in the den. 

That Officer Bowser saw a tinfoil packet on the floor with a 
white powdery substance spilling out of it. Near the black 
female he had followed into the house, Deputy Bowser 
observed a clear plastic packet containing white powder and 
another tinfoil packet containing white powder. That one of 
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the black females in the room which Deputy Bowser entered 
was Edith Mae Williams. That the black female who ran into 
the  house turned out t o  be Ruby Wright. That Deputy 
Bowser determined that Edith Mae Williams weighed approx- 
imately 200 pounds and was approximately 5% feet tall. That 
Ruby Wright weighs approximately 140 pounds and is 517" 
tall. 

That Deputy Bmvser bib not have a search wizmin'i to  search 
the residence of Youles Johnson, Jr. for Edith Mae Williams 
and John Wortham. That no one gave Deputy Bowser permis- 
sion to  enter  the residence. 

Based on these findings, the court concluded: 

(1) That Deputy Bowser had probable cause to believe that  
Edith Mae Williams and John Wortham were located at  the 
residence a t  1605 Grandview Drive. 

(2) That under all the circumstances as  appeared to  him a t  
the time, and particularly in light of the meager descriptions 
provided of Williams and Wortham and the nature of the 
assault charges against Wortham, Deputy Bowser acted 
reasonably in pursuing the black female into the back yard 
and into the house. That exigent circumstances existed which 
justified Deputy Bowser's entry into the  residence a t  1605 
Grandview Drive, even though he had no search warrant for 
the residence. 

(3) That the  discovery of a controlled substance in the  
residence a t  1605 Grandview Drive was inadvertent. 

(4) That the Defendant's rights under the Constitution of the 
United States, and the Constitution of the State  of North 
Carolina and the  General Statutes of North Carolina were 
not violated. 

In accordance with these conclusions, the court denied de- 
fendant's motion to  suppress. 

Attorney General Edmisten, by Assistant Attorney General 
Henry T. Rosser, for the State. 

Brown Fox and Deaver, by Bobby G. Deaver, for defendant 
appellant. 
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JOHNSON, Judge. 

The facts in this case, recited in the above-quoted order, a re  
not in dispute. While defendant excepted to  several rulings by 
the trial court, the only assignment of error advanced by defend- 
ant  on appeal concerns the denial of his pretrial motion to  sup- 
press evidence. Defendant's exception was only an exception to 
the  entry of the order. Therefore, the assignment of error, the ex- 
ception on which it is based and the appeal itself present for our 
consideration the question of whether the facts found by the 
court support the conclusions of law drawn therefrom and the rul- 
ing denying defendant's motion. Hinson v. Jefferson, 287 N.C. 422, 
215 S.E. 2d 102 (1975); Sta te  v. Mallory, 266 N.C. 31, 145 S.E. 2d 
335 (1965), cert. denied sub nom. Mallory v. North  Carolina, 384 
U.S. 928, 16 L.Ed. 2d 531, 86 S.Ct. 1443 (1966); 1 Strong's N.C. In- 
dex 3d Appeal & Error ,  § 28. 

Defendant argues that  the evidence he seeks to  suppress was 
discovered in a search that  violated his rights under the  Fourth 
Amendment and that  the trial court should therefore have al- 
lowed his motion to  suppress the evidence a t  trial. We agree. 

With regard to  the first conclusion of law in the Order, we 
may assume without deciding, since there was no exception to the 
findings of fact, that  there was probable cause to  believe that  
Williams and Wortham were located a t  defendant's residence. I t  
was the trial court's second conclusion of law that  was deter- 
minative of its ruling on the motion and i t  is our disagreement 
with that  conclusion that  is determinative of this appeal. 

The Fourth Amendment guarantees "[tlhe right of the people 
to  be secure in their persons, houses, . . . against unreasonable 
searches and seizures." U.S. Const. Amend. IV. To protect this 
right, the U.S. Supreme Court has consistently held that  the en- 
t ry  by law enforcement officers into a house to conduct a search 
is unreasonable under the Fourth Amendment unless done pur- 
suant t o  a warrant. See  Pay ton  v. N e w  York, 445 U.S. 573, 63 
L.Ed. 2d 639, 100 S.Ct. 1371 (1980); Elkins v. United States ,  364 
U.S. 206, 4 L.Ed. 2d 1669, 80 S.Ct. 1437 (1960). The constitutional 
requirement of a warrant is subject to certain exceptions, 
recognized by the Supreme Court and the courts of this state, 
which preclude its per se application. Chime1 v. California, 395 
U.S. 752, 23 L.Ed. 2d 685, 89 S.Ct. 2034 (1969); Sta te  v. Allison, 
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298 N.C. 135, 257 S.E. 2d 417 (1979); State v. Mackins, 47 N.C. 
App. 168, 266 S.E. 2d 694, cert. denied, 301 N.C. 102 (1980). One of 
the exceptions, the one on which the  State relies, is where ex- 
igent circumstances exist. State v. Allison, supra 

In the case before us, law enforcement officers had warrants 
for the arrest  of Edith Mae Williams and John Wortham. The of- 
ficers did not have a warrant for the  arrest of Youles Johnson, 
defendant, or  for the search of his house. The Fourth Amendment 
challenge to the  search in question is raised by a person, not 
named in any warrant, who was indicted and convicted on the 
basis of evidence discovered by police officers who, without con- 
sent, entered his home in the  course of executing arrest  warrants 
for persons who did not live there. 

Thus, the  issue to be resolved is whether, on the facts of this 
case, the arrest  warrants for Williams and Wortham adequately 
protected the right of the  defendant to be free from an unrea- 
sonable search of his home and seizure of evidence therefrom. 
Phrased differently, the issue is whether the trial court properly 
concluded that  the circumstances surrounding the execution of 
the arrest  warrants were of such compelling exigency as t o  
justify a warrantless search of defendant's home. 

The United States Supreme Court recently considered this 
question on facts only slightly different from those of this case in 
Steagald v. United States, 451 U.S. 204, 68 L.Ed. 2d 38, 101 S.Ct. 
1642 (1981). In Steagald, the Supreme Court pointed out that  
Fourth Amendment rights a re  personal in nature. Therefore, the  
Court said, a warrant for the arrest  of one person does not pro- 
vide adequate protection of a third party's right t o  be free from 
unreasonable searches, even when i t  is necessary that  the arrest  
warrant be executed in the house of the  third party. The Court 
said that  a search warrant would generally be required to  enter 
the  house of a third party in such a situation. However, the Court 
recognized exigent circumstances a s  one exception to this require- 
ment and cited "hot pursuit" of a fugitive as  an example of such 
circumstances. 

On the  facts of Steagald, the Supreme Court held that  the  
search in question violated the  defendant's Fourth Amendment 
rights and that the evidence seized a s  a result of the search could 
not be used against him a t  trial. The same legal principles relied 
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on by the Court in Steagald apply to the case before us. The 
reasonableness of a search, and the existence of exigent cir- 
cumstances are factual determinations that must be made on a 
case by case basis. See State v. Reams, 277 N.C. 391, 178 S.E. 2d 
65 (19701, cert. denied sub nom. Reams v. North Carolina, 404 US.  
840, 30 L.Ed. 2d 74, 92 S.Ct. 133 (1971). The cases cited by both 
the State and defendant in their respective briefs can only be con- 
sidered as illustrations of the application of the legal principles in- 
volved but not as controlling the result here. 

In its argument, the State relies on the "hot pursuit" by Of- 
ficer Bowser of a person he suspected to be the subject of one of 
the arrest warrants to justify his intrusion into defendant's house 
and the seizure of the evidence sought to be suppressed. In so do- 
ing, the State seeks to focus our attention on events that oc- 
curred after the point in time when a judgment as to whether a 
search warrant was required should already have been made. I t  is 
not apparent from the record that such a judgment was ever 
made. Whether the failure to procure a search warrant for de- 
fendant's house was the result of a conscious judgment of the 
police or whether it was due to a failure to recognize the necessi- 
t y  for such a judgment, it was an error that had occurred before 
Officer Bowser began his "hot pursuit." 

Federal and state courts, when considering situations alleged- 
ly involving exigent circumstances, incorporate into their analysis 
some consideration of whether the police in those fact situations 
had an opportunity to procure a search warrant. See e.g., US. v. 
Calhoun. 542 F. 2d 1094 (9th Cir. 1976) cert. denied sub nom. 
stephenion v. United States, 429 U.S. 1064, 50 L.Ed. 2d 781, 97 
S.Ct. 792 (1977): US. v. Houle. 603 F. 2d 1297 (8th Cir. 1979) and 
Steagald v. United States, supra In reconciling the decisions of 
the various state and federal courts, LaFave has made the follow- 
ing instructive analysis: 

A "planned" arrest is one which is made after a criminal in- 
vestigation has been fully completed at  another location and 
the police made a deliberate decision to go to a certain place, 
either the arrestee's home or some other premises where he 
is believed to be, in order to take him into custody. . . . 11- 
lustrative . . . are the facts of the Court's recent decisions on 
the warrant requirement, PAYTON v. NEW YORK and 
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STEAGALD v. UNITED STATES. . . . Courts have understand- 
ably been reluctant to accept police claims of exigent circum- 
stances in these situations, for it ordinarily appears that 
whatever exigencies thereafter arose were foreseeable at the 
time the arrest decision was made, when a warrant could 
have readily been obtained. In the "planned" arrest situation, 
then, the only exception to any existing warrant requirement 
would be the presence of exigent circumstances prior to the 
time the officers went out into the field for the purpose of 
making the arrest. 

LaFave, Search and Seizure; A Treatise on the Fourth Amend- 
ment § 6.1 (Supp. 1983) (footnotes omitted). 

From the record here, it is apparent that over three and a 
half hours elapsed between the time that the police were supplied 
with arrest warrants and the time the arrest was made. Although 
copies of the warrants are not in the record, it appears that the 
police were supplied at  the same time with the information that 
the person named in the arrest warrants could be found at  de- 
fendant's home. Officer Bowser testified that he had received in- 
formation from the bondsman, Sgt. Baker and several other 
sources that Williams and Wortham were located at  defendant's 
residence; that he knew defendant and knew his address and that 
his specific purpose in going to defendant's residence was to ar- 
rest Williams and Wortham. From the time the warrants were 
received until they were executed, no attempt was made to pro- 
cure a warrant authorizing entry into defendant's house. Thus, it 
would appear that the arrest raid was in fact a planned raid. 
There was ample time to secure a search warrant and ample 
reason to anticipate the need for one. That the subject of the ar- 
rest warrants were believed to be at  defendant's house is suffi- 
cient by itself to put the police on notice that they might need to 
gain entry to the house in order to effect the arrest. With these 
facts in mind, we need not consider whether Officer Bowser was 
in "hot pursuit" and whether that alone was sufficient to justify 
his entry into defendant's home. The need for a search warrant 
should have been anticipated in this case. 

Because it is necessary that our decision stand on the specific 
facts contained in the record, we have not emphasized the factual 
similarity between this case and Steagald. The Court in Steagald, 
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however, did make some general comments that directly support 
our decision here: 

[I]n those situations in which a search warrant is necessary, 
the inconvenience incurred by the police is simply not that 
significant. First, if the police know of the location of the 
felon when they obtain an arrest warrant, the additional 
burden of obtaining a search warrant is miniscule. The in- 
convenience of obtaining such a warrant does not increase 
significantly when an outstanding warrant already exists. 
. . . In routine search cases such as this, [where there are no 
exigent circumstances] the short time required to obtain a 
search warrant will seldom hinder efforts to apprehend a 
felon. . . . 
Whatever practical problems remain, however, cannot 
outweigh the constitutional issues a t  stake. Any warrant re- 
quirement impedes to some extent the vigor with which the 
Government can seek to enforce its laws, yet the Fourth 
Amendment recognized that this restraint is necessary to 
protect against unreasonable searches and seizures. 

Steagald v. United States, 451 U.S. at  222, 68 L.Ed. 2d at  51-52, 
101 S.Ct. 1642. 

On the basis of the facts of this case, we conclude that no ex- 
igent circumstances existed that would justify the warrantless en- 
try into defendant's house and the later seizure of the evidence 
which defendant seeks to suppress. The evidence was seized in a 
manner that violated defendant's Fourth Amendment rights and 
the trial court's failure to grant defendant's motion to suppress 
the evidence was, therefore, error. The judgment of the trial 
court is accordingly 

Reversed. 

Judge BRASWELL concurs. 

Judge HEDRICK dissents. 

Judge HEDRICK dissenting. 

I respectfully dissent from the majority decision that no ex- 
igent circumstances existed justifying entry into the house owned 



N.C.App.1 COURT OF APPEALS 265 

State v. Johnson 

and occupied by defendant and seizure of the  drugs found in plain 
view. In my opinion, t he  officer was where he had a right t o  be 
and doing what he had a right t o  do, and Judge Winberry did not 
e r r  in denying defendant's motion t o  suppress. The case relied on 
by the  majority, Steagald v. United States ,  451 U.S. 204, 68 L.Ed. 
2d 38 (19811, while similar in many respects to  the  instant case, is, 
in my opinion, clearly distinguishable in the  very manner Justice 
Marshall went to  great lengths t o  point out: "We have long 
recognized that  such 'hot pursuit' cases fall within the exigent- 
circumstances exception t o  t he  warrant requirement . . . and 
therefore a re  distinguishable from the routine search situation 
presented here." Id. a t  218, 68 L.Ed. 2d a t  49. The Court went on 
t o  say: 

We are  convinced . . . tha t  a search warrant requirement 
will not significantly impede effective law enforcement ef- 
forts. . . . [The] exigent-circumstances doctrine significantly 
limits the  situations in which a search warrant would be 
needed. For  example, a warrantless en t ry  of a home would be 
justified if the  police were in "hot pursuit" of a fugitive. 

Id. a t  221, 68 L.Ed. 2d a t  51. 

In t he  present case, t he  officer had a reasonable description 
of the  person he sought. When he approached the  house with an 
a r res t  warrant,  he saw a person fitting that  description break 
away from her companions and run to  the back of the  house and 
through the  door. Under these circumstances the  officer was not 
only justified in pursuing the  person into the  house t o  make an 
arrest-he had a positive duty  t o  do so. The fact that  the person 
he pursued was not t he  one for whom the  warrant was issued is 
of no legal significance under the  circumstances here presented. 
The record discloses the officer had probable cause to  believe 
t ha t  t he  person he pursued was a fleeing felon, and, indeed, the 
person he sought was within t he  house. Furthermore, under the  
exigent circumstances depicted by this record, t he  officer had a 
duty t o  seize t he  contraband, which was in plain view. I vote to  
find no error.  
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STATE OF NORTH CAROLINA, EX REL. UTILITIES COMMISSION; DUKE 
POWER COMPANY (APPLICANT); NORTH CAROLINA PUBLIC INTEREST 
RESEARCH GROUP; NORTH CAROLINA TEXTILE MANUFACTURERS 
ASSOCIATION; PEOPLES ALLIANCE; AND PUBLIC STAFF, NORTH 
CAROLINA UTILITIES COMMISSION v. CONSERVATION COUNCIL OF 
NORTH CAROLINA; GREAT LAKES CARBON CORPORATION; AND KUD- 
ZU ALLIANCE 

No. 8210UC854 

(Filed 4 October 1983) 

1. Utilities Commission @ 34- power company rates-allowance for funds used 
during construction 

The Utilities Commission did not er r  by including in the  rate base of a 
power company an allowance for funds used during construction which arose 
after 1 July 1979 but accrued on construction work in process occurring prior 
to  tha t  date. G.S. 62-133(b)(1). 

2. Utilities Commission 1 34- power company rates-construction work in prog- 
ress - later abandonment of project 

The Utilities Commission's determination that construction work was in 
progress a t  a nuclear power plant and that the costs associated with the 
nuclear plant should be included as  construction work in progress in the power 
company's ra te  base was supported by the evidence before the Commission, 
notwithstanding the  power company abandoned the  nuclear plant project dur- 
ing the  pendency of the present rate case on appeal. G.S. 62-94(b). 

3. Utilities Commission @ 44- power company rates-extending hearing for addi- 
tional evidence 

The Utilities Commission did not abuse its discretion in extending the 
hearing of a general rate case for a power company to  allow evidence on the 
"used and useful" status of a nuclear generating unit. 

4. Utilities Commission (3 32- power company rates-nuclear plant as "used and 
useful"-accounting adjustments 

A finding by the Utilities Commission that a nuclear generating plant was 
"used and useful" to a power company was supported by evidence that it was 
operating well at  50% of its rated capacity and that the power company ex- 
pected to  increase capacity without problems or delays. Furthermore, the in- 
clusion of the  nuclear unit in the power company's ra te  base was not done 
without necessary accounting adjustments where evidence a t  the hearing in- 
dicated that  the nuclear unit would be producing less expensive power as a 
substitute for power from generating plants with higher fuel costs, the Com- 
mission accounted for this by reducing the power company's base fuel cost for 
fuel savings related to operation of the nuclear unit, and no adjustment in 
revenues was needed because the power company was not going to sell addi- 
tional power that  would bring in extra revenues. 
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5. Utilities Commission 1 34- power company rates-reasonableness of construc- 
tion work in process 

G.S. 62-133(b)(l) did not require the Utilities Commission to make a finding 
on the reasonableness of including construction work in process in the rate 
base of a power company but required the Commission to  include construction 
work in process in the rate base once it determined that such expenditures 
were reasonable and prudent. Furthermore, findings as  to  the reasonableness 
of construction work in process were not inadequate because they failed 
separately to address specific expenditures for each plant, how much each 
plant will ultimately cost, when it will be needed, and when it will be com- 
pleted. 

6. Utilities Commission $3 38- power company rates-fuel costs from fuel adjust- 
ment proceeding-failure to find reasonableness of costs 

While it was proper for the Utilities Commission to  use fuel costs of a 
power company from a fuel adjustment proceeding under G.S. 62-134(e), ad- 
justed for fuel savings due to a new nuclear unit, as the basis for fuel costs in 
a general rate case, the Commission erred in failing to consider and rule upon 
the reasonableness of the fuel costs. 

Chief Judge VAUGHN concurring in part and dissenting in part. 

APPEAL by intervenors Conservation Council of North 
Carolina, Great Lakes Carbon Corporation, and Kudzu Alliance 
from an order entered by the  North Carolina Utilities Commission 
on 11 February 1982. Heard in the  Court of Appeals 6 June  1983. 

Applicant-appellee Duke Power Company (he re id f t e r  Duke) 
filed an application for ra te  increases on 18 March 1981 with the 
North Carolina Utilities Commission (hereinafter Commission). 
Duke requested about a 19.7% increase in revenues, amounting to 
approximately $211,000,000. The Commission ordered tha t  the ap- 
plication be treated as  a general r a t e  case. Public hearings were 
conducted a t  several different locations across the  S ta te  on 28 
and 29 July and 31 August 1981. Duke presented part  of its case 
in Raleigh from 26 August t o  10 September 1981. Upon Duke's re- 
quest for a continuance, the commission held the  hearing open for 
additional testimony on 23 November 1981 concerning the opera- 
tional s ta tus  of Duke's McGuire Nuclear Generating Unit One. 
The Commission issued its final order on 11 February 1982 allow- 
ing $166,403,000 of the  $211,000,000 annual revenue increase Duke 
had requested. In determining Duke's revenue requirements, the 
Commission used data  from a test  year ending 31 December 1980 
and decided that  11.92% was an overall fair r a t e  of return. 
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Intervenors Conservation Council of North Carolina, Great 
Lakes Carbon Corporation, and Kudzu Alliance appealed the  Com- 
mission's order. 

Kennedy, Covington, Lobdell & Hickman, by Clarence W. 
Walker and Stephen K. Rhyne, and Steve C. Griffith, Jr., George 
W. Ferguson, Jr., and William L. Porter for applicant-appellee 
Duke Power Company. 

Daniel V. Besse for intervenor-appellant Conservation Coun- 
cil of North Carolina 

Byrd, Byrd, Ervin, Blanton, Whisnant & McMahon, P.A., by 
Robert B. Byrd and Sam J. Ervin, IV, for intervenor-appellant 
Great Lakes Carbon Corporation. 

Edelstein and Payne, by M. Travis Payne for intervenor- 
appellant Kudzu Alliance. 

BECTON, Judge. 

The scope of review for this appeal is set  forth in N.C. Gen. 
Stat.  5 62-94(b) (1982). Appellants contend the Commission com- 
mitted prejudicial error  by arbitrarily and capriciously keeping 
the  hearing open until 23 November 1981, and by including ex- 
penditures for McGuire Nuclear Generating Unit One and for cer- 
tain construction work in progress (CWIP) in Duke's ra te  base 
despite a lack of competent, material, and substantial evidence. 
We disagree. However, t he  case must be remanded because of the  
failure of the Commission t o  set  forth all the findings and reasons 
for i ts  order as  required by N.C. Gen. Stat .  5 62-79(a)(l) (1982). 

[I] Appellants contend the  Commission erred by including in the 
r a t e  base $29,685,371 of allowance for funds used during construc- 
tion (hereinafter AFUDC) which arose after 1 July 1979 but ac- 
crued on CWIP occurring prior to  that  date. AFUDC represents 
the  cost to  a utility of financing new construction, similar t o  the 
interest charge on a loan. I t  has been recognized as  a legitimate 
part  of construction costs: "The interest [AFUDC] on the invest- 
ment in this addition to  plant, during the  construction, is a part of 
i ts  costs, just as  truly as  is the purchase price of the  bricks, steel, 
copper wire, labor, etc., which go into the  construction." State ex 
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rel, Utilities Commission v. Morgan, 278 N.C. 235, 240,179 S.E. 2d 
419, 422 (1971). Because AFUDC accrues during construction, it is 
a CWIP expenditure. 

The version of N.C. Gen. Stat. 5 62-133(b)(l) effective for the 
present rate case provided that "reasonable and prudent expend- 
itures for construction work in progress after [I July 19791 shall 
be included . . ." as part of the utility's cost of property upon 
which the Commission was to fix a fair rate of return. G.S. 
5 62-133(b)(1) (Supp. 1979) (amended 1982). The $29,685,371 
AFUDC questioned by appellants was a reasonable CWIP expend- 
iture, it accrued after 1 July 1979; and, therefore, it was properly 
included in the rate base. 

While some of us may question the wisdom of the legislation, 
G.S. 5 62-133(b)(l) is designed to make utility customers finance 
reasonable construction costs arising after 1 July 1979, regardless 
of whether that construction becomes useful to the customers. 
Consequently, this Court will uphold the Commission's inclusion 
of post-1 July 1979 AFUDC in Duke's rate base. The fact that ac- 
tual construction upon which the AFUDC is based took place 
before 1 July 1979 does not alter this result since the AFUDC 
costs were incurred after 1 July 1979. Nor are we convinced that 
Duke will receive a "double recovery" on AFUDC which is part of 
CWIP expenditures included in the rate base since N.C. Gen. 
Stat. 5 62-133(b)(4a) (1982) requires the utility to discontinue 
capitalization of that AFUDC. 

[2] Appellants contend the Commission erred by including 
$103,880,000 of costs related to the Cherokee Nuclear Station as 
CWIP in Duke's rate base. Appellants essentially argue that the 
Cherokee costs were not for construction work in progress be- 
cause Duke had indefinitely delayed construction of the plant. 
Although some evidence supports the appellants' claim that no 
progress was being made, this Court does not have the authority 
to  substitute its judgment for factual findings of the Commission. 
The Commission's findings are conclusive when supported by com- 
petent, material, and substantial evidence in view of the entire 
record. G.S. 5 62-94(b); State ex rel. Utilities Commission v. In- 
tervenor Residents, 305 N.C. 62, 286 S.E. 2d 770 (1982). 
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We are aware that Duke, during the pendency of this action 
on appeal, abandoned its Cherokee Nuclear Plant and now seeks 
to pass on to its customers part of the cost of constructing, financ- 
ing, and abandoning the plant. The Commission may well have 
reached a different decision had they known then what they know 
now. But a t  the hearings, Duke's witnesses testified that they 
hoped and expected to resume construction on Cherokee. They at- 
tributed the delay to unfavorable economic conditions that forced 
Duke to spend less on new construction. They felt the Cherokee 
units would eventually be needed to bolster declining reserve 
margins. Duke had begun construction on Cherokee, continued to 
have about 200 people working there, and had not cancelled any 
contracts relating to construction of the plant. This evidence, 
while not convincing enough to satisfy all reasonable persons, sup- 
ports, considering our scope of review under G.S. § 62-94(b), the 
Commission's finding and conclusion that construction work was 
in progress on Cherokee and that the costs should be included as 
CWIP in Duke's rate base. Considering what has now happened 
with Cherokee, the legislature may be inclined to graft onto N.C. 
Gen. Stat. 5 62-133(b) (1982) a requirement that utilities set a 
definite completion date for new projects before they qualify as 
construction work in progress. The statute does not now require 
that, and we, therefore, uphold the Commission's decision based 
on the law and evidence which the Commission had to consider. 

[3] Appellants next contend the Commission illegally kept the 
hearing open to receive additional evidence concerning McGuire 
Nuclear Generating Unit No. One, and that McGuire should not 
have been included in the rate base as "used and useful" utility 
property. Appellant Great Lakes Carbon Corporation further con- 
tends the Commission failed to make the proper accounting ad- 
justments when including McGuire in the rate base. 

N.C. Gen. Stat. 5 62-72 (1982) authorizes the Commission to 
make rules of procedure. The North Carolina Supreme Court has 
interpreted the legislative grant of authority to the Commission 
to mean "the Commission may regulate its own procedure within 
broad limits" and that it may suspend or waive its rules. State ex 
rel. Utilities Commission v. Carolinas Committee, 257 N.C. 560, 
569, 126 S.E. 2d 325, 332 (1962). Thus, the Commission has the 
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power, within its discretion, to grant a continuance or extend a 
hearing. Appellants claim the Commission abused its discretion in 
the present case by acting arbitrarily and capriciously. The 
evidence does not support appellants' charge. The Commission ex- 
tended the hearing to allow evidence on the "used and useful" 
status of McGuire Unit One because the Commission felt it was 
"in the best interest of the company and its customers" to do so. 
The Commission estimated that postponing inclusion of McGuire 
Unit One in the rate base for one year as appellants wished would 
mean capitalization of an additional $48,500,000 in AFUDC, rais- 
ing the retail cost of service by $224,400,000 over the life of the 
plant. 

[4] The Commission did not err  in finding McGuire Unit One to 
be "used and useful" pursuant to G.S. 5 62-133(b)(l). The record is 
replete with evidence supporting the Commission's finding: By 23 
November 1981 over 279,000,000 k w h  had been produced by Mc- 
Guire Unit One; it was operating well at  50% of rated capacity; 
and Duke expected to increase capacity without problems or 
delays. A power plant can be "used and useful" without operating 
at  full capacity. This Court cannot reverse or modify the Commis- 
sion's finding merely because we might have reached a different 
result on the evidence or because subsequent developments may 
have cast a different light on the evidence. See State ex reL 
Utilities Commission v. General Telephone Co., 281 N.C. 318, 189 
S.E. 2d 705 (1972). 

Appellant Great Lakes Carbon Corporation is mistaken in 
asserting that the inclusion of McGuire Unit One in the rate base 
was done without necessary accounting adjustments. Testimony 
a t  the hearing indicated McGuire would be producing less expen- 
sive power as a substitute for power from generating plants with 
higher fuel costs. The Commission accounted for this by reducing 
Duke's base fuel cost by .1567t per kwh for fuel savings related 
to operation of McGuire Unit One. Contrary to appellant's asser- 
tions, no adjustment in revenues was needed because Duke was 
not going to sell additional power that would bring in extra 
revenues. 

IV 
Appellants further contend that the Commission's findings on 

CWIP expenditures included in the rate base are inadequate as a 
matter of law. G.S. 5 62-79(a) requires that: 
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All final orders and decisions of the Commission shall be 
sufficient in detail to enable the court on appeal to determine 
the controverted questions presented in the proceedings and 
shall include: 

(1) Findings and conclusions and the reasons or bases 
therefor upon all the material issues of fact, law, or 
discretion presented in the record, and 

(2) The appropriate rule, order, sanction, relief or state- 
ment of denial thereof. 

A finding that fails to meet the requirements of G.S. 5 62-79(a) 
may cause the case to be remanded under G.S. 5 62-94(b)(4), 

In the present case, the Commission's Finding of Fact 
Number 7 is a conclusory recitation of the factors in the relevant 
statute, G.S. 5 62-133(b)(l): 

7. The reasonable original cost of Duke's property used and 
useful, or to be used and useful within a reasonable time 
after the test period, in providing the service rendered to 
the public within this State, less that portion of the cost 
which has been consumed by previous use recovered by 
depreciation expense, plus the reasonable original cost of 
investment in plant under construction (construction work 
in progress or CWIP) less cost-free capital is $2,138, 
009,000. 

Standing alone, this finding of fact does little to facilitate ap- 
pellate review or satisfy G.S. § 62-79(a). However, the Commis- 
sion's lengthy order also includes a section entitled "Evidence and 
Conclusions for Finding of Fact No. 7." While it would be more 
appropriate to include the "reasons or bases" for the finding of 
fact with the finding of fact, the Commission has not violated G.S. 
5 62-79(a) or prejudiced appellants by stating the evidence with 
its conclusions of law instead of with its findings of fact. 

The "evidence" which constitutes the "reasons or bases" for 
Finding of Fact Number 7 consists of a summary of the argu- 
ments of statutory interpretation made by appellants. The Com- 
mission then rejects appellants' argument, concluding that all 
Duke's CWIP expenditures, and specifically those for the Cher- 
okee plant and for post-1 July 1979 AFUDC, were reasonably in- 
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curred and needed to  provide adequate electric service to Duke's 
customers in the  future. 

The Commission's findings and reasons with regard to inclu- 
sion of CWIP in the rate  base a re  scant and barely pass muster 
under G.S. 5 62-79(a). But the  Commission does satisfy the need 
under G.S. 62-79(a) "to enable the court on appeal to  determine 
the  controverted questions" since appellants' arguments were 
clearly summarized and rejected. 

[S] Appellants insist that in fixing rates  pursuant to  G.S. 
5 62-133(b)(1) the  Commission must make specific findings not 
only on the  reasonableness of CWIP costs, but also on the reason- 
ableness of including CWIP in the  rate  base. We disagree. G.S. 
5 62-133(b)(l), in the  version relevant to  this case, stated, ". . . 
reasonable and prudent expenditures for construction work in 
progress after [I  July 19791 shall be included . . . ." (emphasis 
added). The plain and unambiguous wording of the statute re- 
quired that  the commission include CWIP in the  rate  base once it 
determined that  the  expenditures were reasonable and prudent. 

Appellants also maintain that  findings as  to the  reason- 
ableness of CWIP are  inadequate unless they separately address 
specific expenditures for each plant, how much the plant will 
ultimately cost, when it will be needed, and when it will be com- 
pleted. As this Court recently s tated in State  e x  reL Utilities 
Commission v. N.C. Textile Mfrs. Assoc., 59 N.C. App. 240, 249, 
296 S.E. 2d 487, 493 (1982): 

To require the  Company to  introduce evidence with respect 
t o  every item comprising CWIP would be an exercise in futil- 
ity. The burden of proof would be unduly and unnecessarily 
burdensome, and the  ratemaking process would become even 
more time consuming and difficult of administration. 

[6] Appellants contend the  Commission failed to  ascertain 
Duke's reasonable operating expenses as  required by N.C. Gen. 
Stat .  5 62-133(b)(3) (1982) when it determined the  base fuel cost 
from a fuel cost previously set in an expedited N.C. Gen. Stat.  

62-134(e) (Supp. 1979) (repealed 1982) fuel cost adjustment pro- 
ceeding. Finding of Fact Number 16 indicates the Commission in 
t h e  present general rate  case established a base fuel cost of 
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1.30938 per k w h  by taking the 1.4660t per k w h  cost set in a re- 
cent G.S. § 62-134(e) proceeding and reducing it by .1567t per 
k w h  for fuel savings related to operation of McGuire Unit One. 
The "Evidence and Conclusions for Finding of Fact No. 16" note 
that a Public Staff witness recommended a base fuel cost of 
1.19448 per kwh,  calculated from the cost set  in an earlier G.S. 

62-134(e) proceeding less the fuel savings due to McGuire. The 
only difference betweer? the Pub!ic Staff recommendation and the 
Commission's finding is that the Commission used a fuel cost from 
a more recent G.S. 62-134(e) proceeding. 

The G.S. 62-134(e) proceeding was intended to allow a utili- 
ty  to frequently change its rates based solely on fluctuations in 
fuel costs. State ex reL Utilities Commission v. Public Staff, - -  - 
N.C. ---, - - -  S.E. 2d - - -  (filed 7 September 1983). The rea- 
sonableness of a utility's fuel costs may not be considered in a 
G.S. 62-134(e) proceeding. Id. Indeed, "[tlhe words of G.S. 

62-134(e) make it clear that only changes in rates based solely 
upon the increased cost of fuel are to be considered." Utilities 
Commission v. Edmisten, Atty.  General, 291 N.C. 451, 232 S.E. 2d 
184 (1977). In contrast, the N.C. Gen. Stat. 62)133(b)(3) (1982) re- 
quirement that the commission ascertain "reasonable operating 
expenses" has been interpreted to mean the reasonableness of 
fuel costs must be considered in general rate cases. Id. This Court 
recently held that fuel costs from a fuel adjustment proceeding 
may be used as the basis for fuel costs in a general rate case if 
the Commission also considers the reasonableness of the fuel 
costs in the general rate case: 

The statute, G.S. 62-134(e), requires the Commission to in- 
vestigate an application filed pursuant to it, requires the 
Commission to hold a public hearing, and provides that the 
Commission's order shall be based upon the record adduced 
a t  the hearing, "such record to include all pertinent informa- 
tion available to the Commission at  the time of the hearing." 
The action of the Commission is subject to appellate review. 
Under the statutory procedure provided, we perceive no rea- 
son to reconsider the same fuel costs in a general rate case, 
although questions concerning efficiency of operations, heat 
rate, and plant availability should, of course, be considered in 
a general rate case. 
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State ex rel. Utilities Commission v. N. C. Textile Mfrs. Assoc., 
supra, a t  244. 

According to the preceding case law, the Commission did not 
err  in using fuel costs from a G.S. 5 62-134(e) proceeding, adjusted 
for fuel savings due to McGuire Unit One, to determine the fuel 
costs for this general rate case, to the extent that the fuel costs 
determined in the G.S. 5 62-134(e) proceeding were based solely 
upon the increased cost of fuel. Utilities Comm. v. Edmisten, 
Atty. General, 291 N.C. 451, 232 S.E. 2d 184 (1977). However, the 
Commission must also examine Duke's fuel costs, which are a ma- 
jor component of operating expenses, for reasonableness. G.S. 
5 62-133(bN3). The Commission must make findings and give rea- 
sons concerning the reasonableness of the base fuel cost it set for 
Duke in its order since the reasonableness of fuel costs is a 
material issue. G.S. 5 62-79(a). Although the hearing transcript 
contains some testimony on the reasonableness of costs incurred 
by Duke for fuel, there is no indication in the order of the Com- 
mission that it ever considered and ruled upon the reasonableness 
of fuel costs. This case is therefore remanded to the Commission 
to make proper findings on the reasonableness of Duke's fuel 
costs. Absence of proper findings is an error of law and basis for 
remand under G.S. 5 62-94(b)(4) because it frustrates appellate 
review. 

Appellants' other arguments lack merit. 

Affirmed in part and remanded in part. 

Chief Judge VAUGHN concurs in part and dissents in part. 

Judge BRASWELL concurs. 

Chief Judge VAUGHN concurring in part and dissenting in 
part. 

I am in agreement with the majority's ultimate decision on 
all of the questions discussed except the last. 

I dissent from the part of the decision that remands the case 
to the Commission for findings on the reasonableness of Duke's 
fuel costs. The Commission heard evidence, including testimony 
from an accountant for the Public Staff, that Duke's fuel expenses 
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were reasonable. We have no reason to doubt that the Commis- 
sion considered this evidence when it ascertained the utilities' 
reasonable operating expenses as required by G.S. 62-133(b)(3). I 
would affirm the order of the Commission. 

KENT R. MAY, EMPLOYEE V. SHUFORD MILLS, INC., EMPLOYER AND 

AMERICAN MUTUAL INSURANCE COMPANY, CARRIER 

No. 8210IC1073 

(Filed 4 October 1983) 

1. Master and Servant @ 68- occupational disease-filing of claim timely 
In a workers' compensation case, the Industrial Commission properly 

found that plaintiffs claim was timely filed in February 1981 where plaintiff, 
mill worker, was told in 1957 to get out of the dust if he wanted to  live longer 
but he was not advised that he had an occupational disease or condition and he 
was not advised that his breathing problems would be permanent. I t  was not 
until January 1981 that plaintiff was advised he had byssinosis which was 
caused by exposure to cotton dust, and this was the first time that plaintiff 
was advised by competent medical authority of the nature and work-related 
quality of his disease. G.S. 97-58(b) and (c). 

2. Master and Servant @ 68 - workers' compensation - occupational dis- 
ease - pre-1957 version of statute not controlling 

Plaintiffs rights under the workers' compensation statute were not 
governed by the pre-1957 version since January 1, 1970 was the date plaintiff 
became incapable of earning wages and had to  stop working due to his health, 
and an employee's right to compensation for an occupational disease is gov- 
erned by the law in effect a t  the time of the disablement. G.S. 97-2(9); G.S. 
97-55; G.S. 97-54; and G.S. 97-53(13). 

APPEAL by defendants from the Opinion and Award of the 
North Carolina Industrial Commission entered 15 June 1982. 
Heard in the Court of Appeals 31 August 1983. 

Hedrick, Feerick, Eatman, Gardner 6% Kincheloe, b y  Me1 J. 
Garofalo, for defendant appellants. 

Frederick R. Stann, for plaintiff appellee. 
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BECTON, Judge. 

The issues in the  appeal of this occupational disease case 
relate (a) to  the  date plaintiff was first advised by competent 
medical authority of the nature and work-related quality of his 
disease, and (b) t o  whether a pre-1957 version of N.C. Gen. Stat.  
tj 97-53(13) pertains t o  plaintiffs claim. 

Plaintiff filed a claim for compensation with the Industrial 
Commission on 27 February 1981. Plaintiffs testimony before the 
Deputy Commissioner tends to  show the  following: 

Plaintiff was born in 1907. When he was 29 years old, he 
began working for defendant Shuford Mills (defendant) a t  i ts  
Highlands plant in the opening room where he remained for ap- 
proximately twelve years. The opening room was very dusty. He 
left the  Highlands plant because of the  dust and worked in a 
West Virginia coal mine for a year. Upon returning to  North 
Carolina, he worked a t  the Quaker Meadows plant for four years, 
s tar t ing in the dusty opening room and finishing as a picker 
operator. After he left, t he  Quaker Meadows plant was purchased 
by defendant. Plaintiff next worked in defendant's Dudley plant 
operating the  pickers. The air in the  Dudley plant was dusty but 
not a s  dusty as  his previous textile jobs. He began to  experience 
breathing difficulties and went to  a Dr. Jones for treatment in 
1957. According to  plaintiff, Dr. Jones told him: "Kent, that dust 
is going t o  kill you. If you want to  ge t  any older, you better ge t  
out of it." 

Based upon this advise, plaintiff decided to  leave the Dudley 
plant. He  advised management that  he could not work in the dust  
any more. He was placed on a 30 day sick leave and transferred 
to  a yard maintenance crew, where he worked until he retired in 
1970 because of his health and breathing problems. While on the  
maintenance crew, he occasionally had to  work inside the mill 
where he was exposed to  dust. 

On 9 January 1981, plaintiff was examined by Dr. Fred T. 
Owens, who testified that  it was his opinion that  plaintiff had 
byssinosis caused by exposure to  cotton dust. I t  was also his opin- 
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ion that plaintiffs occupational exposure to cotton dust between 
1957 and 1970 did not significantly affect plaintiffs disease, but 
that plaintiffs worsening condition was due to the natural course 
of the disease. 

The Deputy Commissioner found as a fact and concluded as a 
matter of law that plaintiff has a compensable occupational 
disease. He also found as a fact and concluded as a matter of law 
that plaintiffs claim was barred because of his failure to file his 
claim either within two years of the date of the onset of his per- 
manent disability, or within two years of the date on which he 
was advised by competent medical authority of the nature and 
work-related quality of his disease. The Full Commission re- 
versed, finding as a fact that plaintiff was first advised by compe- 
tent medical authority of the nature and work-related quality of 
his occupational disease on 9 January 1981. From an award of 
compensation to plaintiff, defendant and the Insurance Carrier 
(defendants) appeal. 

[I] Defendants first contend that the Commission erred in find- 
ing as a fact and concluding as a matter of law that  there was no 
evidence that plaintiff was advised by Dr. Jones in 1957 of the 
nature and work-related quality of plaintiffs occupational disease 
and in further finding that plaintiff was first informed of the 
nature and work-related quality of his occupational disease on 9 
January 1981 since Dr. Jones told plaintiff in 1957: "Kent, that 
dust is going to kill you. If you want to get any older, you better 
get out of it." We disagree. 

N.C. Gen. Stat. 97-58(b) and (c) (1979 & Supp. 1981) provide 
in pertinent part: 

The report and notice to the employer as required by G.S. 
97-22 shall apply in all cases of occupational disease ex- 
cept in cases of asbestosis, silicosis, or lead poisoning. The 
time of notice of an occupational disease shall run from 
the date that the employee has been advised by cornpe- 
tent medical authority that he has same. 

(c) The right to compensation for occupational disease shall 
be barred unless a claim be filed with the Industrial Com- 
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mission within two years after death, disability, or 
disablement as  the case may be. . . . 

Our Supreme Court has interpreted these two sections and 
has held that  "with reference to  occupational diseases the time 
within which an employee must give notice or  file claim begins to  
run when the employee is first informed by competent medical 
authority of the nature and work-related cause of the disease." 
Taylor v. J. P. Stevens & Co., 300 N.C. 94, 102, 265 S.E. 2d 144, 
149 (1980). "[Tlhe two-year time limit for filing claims under G.S. 
97-58(c) is a condition precedent with which claimants must com- 
ply in order t o  confer jurisdiction on the Industrial Commission to 
hear the claim." Poythress v. J. P. Stevens & Co., 54 N.C. App. 
376, 382, 283 S.E. 2d 573, 577 (1981), disc. rev. denied, 305 N.C. 
153, 289 S.E. 2d 380 (1982). 

In Singleton v. D. T. Vance Mica Co., 235 N.C. 315, 321, 69 
S.E. 2d 707, 711 (19521, our Supreme Court held that  a letter to a 
workers' compensation claimant from his physician which stated 
that  an examination of claimant revealed "evidence of dust 
disease" with a suggestion that the claimant "be transferred to  
some other location . . . where the dust hazard would be negligi- 
ble" was not sufficient notice from competent medical authority 
that  he had silicosis. The information given in the letter did not 
reveal the seriousness of the claimant's condition, nor was there 
any evidence that  any diagnostic findings were communicated to  
the claimant. Similarly, citing Singleton, this Court in McKee v. 
Crescent Spinning Go., 54 N.C. App. 558, 562, 284 S.E. 2d 175, 178 
(1981), disc. rev. denied, 305 N.C. 301, 291 S.E. 2d 150 (19821, held 
that  a physician's informing the  plaintiff in 1966 that  he had a 
"breathing problem and if it didn't soon get better to get out of 
the  mill," and in 1970 that  he had "brown-lung," "neither advised 
plaintiff of the nature nor work-related cause of his condition." 
Although the plaintiff in McKee was told he had brown lung, 
there was no evidence that  he knew or was advised that  the 
disease was related to his work environment. 

In the  present case, plaintiff was told to get out of the dust if 
he wanted to live longer. He was not advised that  he had an oc- 
cupational disease or condition, nor was he advised that  his 
breathing problems would be permanent. There is no evidence in 
the record of plaintiff being diagnosed in 1957 as having 
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byssinosis or an obstructive lung disease. "[Olur Legislature 
never intended that a claimant for workers' compensation 
benefits would have to make a correct medical diagnosis of his 
own condition prior to notification by other medical authority of 
his disease in order to timely make his claim." Taylor v. J. P. 
Stevens, 300 N.C. a t  102, 265 S.E. 2d a t  149. We find defendants' 
argument that plaintiff was aware of the causal relation between 
his breathing problems and his work environment as indicated by 
his testimony and his request for a transfer to be unpersuasive. 
Plaintiff simply took his physician's advice to avoid a hazard. 

In support of their arguments, defendants cite several cases 
which are distinguishable on their facts. In Payne v. Cone Mills 
Corp., 60 N.C. App. 692, 299 S.E. 2d 847, disc. rev. denied 308 
N.C. 387, 302 S.E. 2d 252 (19831, the plaintiff was informed by his 
physician that he would always have a breathing problem and 
that  the physician could not completely cure it. The plaintiff in 
McCall v. Cone Mills Corp., 61 N.C. App. 118, 300 S.E. 2d 245, 
disc. rev. denied, 308 N.C. 544, 304 S.E. 2d 237 (19831, was clearly 
advised of the nature and work-related quality of disease when a 
physician advised him in 1965 that he had byssinosis, and to 
change his employment a t  the mill and to avoid exposure to cot- 
ton dust. In Poythress, a physician diagnosed plaintiffs condition 
in 1963 as byssinosis caused by exposure to cotton dust and ad- 
vised the plaintiff to stop working a t  the mill. In Dowdy v. 
Fieldcrest Mills, Inc., 308 N.C. 701, 304 S.E. 2d 215 (19831, the 
plaintiff was diagnosed by one physician in 1973 as having a 
chronic obstructive lung disorder and was advised by a second 
physician in 1974 that he had byssinosis caused by exposure to 
cotton dust and to stop working a t  the mill. 

In this case, the record shows that plaintiff was examined by 
Dr. Owens on 9 January 1981, and was advised that he had 
byssinosis caused by exposure to cotton dust. This was the first 
time that plaintiff was advised by competent medical authority of 
the nature and work-related quality of his disease, as the Commis- 
sion properly found. Plaintiffs claim filed 27 February 1981 was, 
therefore, timely filed. 

[2] Defendants contend that the Commission erred in finding as 
a fact and concluding as a matter of law that plaintiff was entitled 
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t o  compensation for his occuaptional disease, byssinosis. They 
argue that  a pre-1957 version of G.S. 5 97-53(13), under which 
they contend byssinosis was not a compensable occupational 
disease, applies to plaintiffs claim. We disagree. 

An employee's right to compensation for an occupational 
disease is governed by the law in effect a t  the time of the disable- 
ment. Wood v. J. P. Stevens & Co., 297 N.C. 636, 256 S.E. 2d 692 
(1979). The Commission properly found that plaintiff was disabled 
on 1 January 1970, which was the date he became incapable of 
earning wages and had to stop working due to his health. N.C. 
Gen. Stat.  9 97-2(9); N.C. Gen. Stat.  5 97-55; N.C. Gen. Stat. 
5 97-54; Taylor v. J. P. Stevens. The version of G.S. 5 97-5303) in 
effect a t  the time of plaintiffs disablement provided that the 
following shall be deemed to be occupational diseases within the 
meaning of this article: 

Infection or inflammation of the skin, eyes, or other external 
contact surfaces or oral or nasal cavities or any other inter- 
nal or external organ or organs of the body due to irritating 
oils, cutting compounds, chemical dust, liquids, fumes, gases 
or vapors, and any other materials or substances. 

The provisions of this subsection shall not apply to cases of 
occupational diseases not included in said subsection prior to 
July 1, 1963 unless the last exposure to an occupation subject 
to the hazards of such disease occurred on or  after July 1, 
1963. 

N.C. Gen. Stat.  5 97-53(13) (1965). The record shows that plaintiff 
was exposed to dust after 1 July 1963. G.S. 5 97-5303) (19651, ef- 
fective on 1 July 1963, simply required exposure after 1 July 
1963, not injurious exposure. Plaintiffs claim thus falls within 
G.S. 5 97-5303) (1965). This section clearly includes byssinosis, an 
occupational disease of the lungs. 

For the foregoing reasons, we affirm the opinion and award 
of the Commission. 

Affirmed. 

Judges JOHNSON and BRASWELL concur. 
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McNAIR CONSTRUCTION COMPANY, INC, v. FOGLE BROTHERS COMPANY 
v. KING SASH AND DOOR, INC. A N D  LIFETIME DOORS, INC. 

No. 8221DC590 

(Filed 4 October 1983) 

1. Sales 1 17.1- breach of warranty of doors-no exclusion of warranty by 
method of installation 

In an action t o  recover for breach of express warranty of doors soid to 
plaintiff by defendant which was contingent upon proper installation of the 
doors, the  warranty was not excluded for warped doors because the doors 
were over seven feet long and were hung with only three hinges where the 
evidence showed that  the warpage was on the outside edge of the doors rather 
than down the hinge line and that the defect in the doors was not caused by 
the  number of hinges used by plaintiff. 

2. Sales @ 19- breach of warranty of doors-sufficient allegation of damages 
In an action to  recover for breach of express warranty of doors sold by 

defendant to  plaintiff, plaintiff alleged its damages with sufficient certainty to 
support summary judgment with regard to  damages where plaintiff alleged 
that  "upon information and belief the present cost of replacing the doors would 
be in the  neighborhood of $150.00 for each door, plus an installation cost of ap- 
proximately $100.00 for each door, or approximately $250.00 per door." 

3. Appearance 1 2- general appearance-waiver of objection to lack of service of 
process 

The trial court did not er r  in entering summary judgment on a cross-claim 
against a third-party defendant who had never been served with the cross- 
claim where the  third-party defendant against whom summary judgment was 
entered waived its defense of lack of personal jurisdiction by appearing in the 
action without objecting to  the lack of service of process after it had been in- 
formed of the cross-claim. G.S. 1-75.7. 

4. Rules of Civil Procedure g 56.1- hearing on motion for summary judg- 
ment- waiver of notice 

A third-party defendant waived its right to ten days notice of the hearing 
on a motion for summary judgment on a cross-claim against it by participating 
in the  hearing and failing to  request a continuance with respect to  the cross- 
claim. 

APPEAL by defendant and third-party plaintiff Fogle 
Brothers Company, and third-party defendants King Sash and 
Door, Inc., and Lifetime Doors, Inc. from Alexander, Judge. 
Orders entered 11 January and 18 January 1982 in District Court, 
FORSYTH County. Heard in the Court of Appeals 20 April 1983. 

In this civil action plaintiff seeks to recover damages from 
the defendant Fogle Brothers Company (Fogle) for breach of war- 
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ranty arising out of the sale of 15 allegedly defective doors. Fogle 
denied plaintiffs allegations and filed a third-party complaint 
against King Sash and Door, Inc. (King), who ordered the doors 
for Fogle, and Lifetime Doors, Inc. (Lifetime), who manufactured 
the doors. Third-party defendant King denied the doors were de- 
fective, and alleged by way of cross-claim that any defects in the 
doors were due to actions of the manufacturer, Lifetime. Third- 
party defendant Lifetime denied the doors were defective, but ad- 
mitted it had manufactured the doors and shipped them to Fogle. 
All of the defendants raised as an additional defense that plaintiff 
had not properly installed the doors and was therefore respon- 
sible for its own injuries. 

In May 1980, Lifetime filed a motion to dismiss and a motion 
for summary judgment against Fogle and King. In November 
1980, Fogle moved for summary judgment against plaintiff who 
then filed a motion for summary judgment against Fogle. A hear- 
ing was held on the motions made by Lifetime and plaintiff on 15 
December 1981. Just  prior to the hearing, Fogle filed a motion for 
summary judgment against King and Lifetime. 

At the hearing, Lifetime argued that the complaint filed 
against it by Fogle should be dismissed because no privity of con- 
tract existed between it and Fogle. King noted that it was in 
privity of contract with Lifetime and informed the court of its 
cross-claim. At this point, Lifetime asked to see the cross-claim. 
After reviewing it, counsel for Lifetime informed the court that 
the certificate of service indicated that Lifetime had not been 
served with the cross-claim, and that he personally had no prior 
notice of such claim. 

Judge Alexander took the case under advisement. On 11 
January 1982, the court entered an order granting summary judg- 
ment in favor of plaintiff and against Fogle and awarding dam- 
ages in the amount of $3,750.00. On 18 January 1982, the court 
entered a further order denying Lifetime's motions to dismiss and 
for summary judgment, and granting summary judgment in favor 
of Fogle against King in the amount of $3,750.00, and granting 
summary judgment in favor of King against Lifetime in the same 
amount. Fogle, King and Lifetime all appealed. 
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Hutchins, Tyndall, Doughton & Moore, by George E. 
Doughton, Jr. and H. Lee Davis, Jr., for defendant and third- 
party plaintiff appellant Fogle Brothers Company. 

Harper, Wood and Brown, by William 2. Wood Jr., for third- 
party defendant appellant King Sash and Door, Inc. 

Graham, Cooke, Miles & Bogan, by Donald T. Bogan, for 
third-party defendant appellant Lifetime Doors, Inc. 

Ruff, Bond Cobb, Wade & McNair, by William H. McNair 
and Moses Luski for plaintiff appellee. 

JOHNSON, Judge. 

[I] The first issue presented in this appeal is whether the trial 
court erred in granting summary judgment for plaintiff. The 
evidence presented tends to show the following: in July 1976, 
plaintiff purchased 24 solid core birch doors of approximately 3 
feet by 8 feet from defendant for installation in a building being 
constructed by plaintiff. In December 1976, after the doors had 
been hanging in place for about five months, plaintiff notified 
Fogle that 15 of the doors were defective in that they were 
warped. A salesman for Fogle, Robert Ogburn, inspected the 
doors and agreed they were defective in that each door was 
warped along its outside edge where its latch is located. Mr. 
Ogburn noted that the doors were straight on the sides connected 
to the door hinges. Fogle told plaintiff to let the doors hang for a 
year to  see if they would straighten themselves out. Plaintiff 
asked Fogle to take steps to replace the defective doors but Fogle 
refused. 

Plaintiff contends Fogle made an express oral warranty with 
respect to  the doors and that Fogle breached that warranty by 
providing plaintiff with defective doors. Fogle does not dispute 
the fact that its customary policy in selling building materials is 
to  warrant them for one year from the date of manufacture, but 
notes that  replacement under its warranty is contingent upon 
proper installment of the goods. Fogle claims plaintiff improperly 
installed the doors by hanging them with only three hinges each 
when the doors were over seven feet long. 

In his deposition, Mr. Ogburn stated that Fogle basically 
follows the warranties of its suppliers. The supplier in this case is 
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Lifetime who has a warranty set  out in its "Limited Guarantee" 
which in essence says that all standard doors manufactured by it, 
except those expressly excluded, a re  guaranteed for one year 
from the  date of manufacture. This guarantee expressly excludes 
doors over seven feet long which a r e  hung with less than four 
hinges. Defendant contends its warranty follows Lifetime's war- 
ranty and therefore contains the  exclusion noted above. It  claims 
tha t  since the  doors bought by plaintiff a re  approximately eight 
feet iong and are  hung with three hinges each, they are  exciuded 
from its warranty. 

Fogle also noted that  the National Woodwork Manufacturers 
Association's "Standard Door Guarantee" excludes from warranty 
coverage any interior door seven feet, six inches or  higher which 
is hung with less than four hinges. Fogle maintains that  this lat- 
t e r  guarantee establishes that  there is an industry wide practice 
which requires that  all eight feet solid core doors be hung with 
four hinges. Thus, Fogle claims plaintiff is not entitled to  
replacements for the defective doors because i t  failed to  comply 
with Fogle's warranty and with the  industry standard. We 
disagree. 

I t  is clear Fogle had an express one year replacement war- 
ranty which was part of the  basis of the  bargain under which 
plaintiff purchased the doors. See G.S. 25-2-313(1)(a). Plaintiffs 
claim against Fogle is based on the  separate express warranty 
given by Fogle, and not on the warranty given by Lifetime to 
Fogle. The warranty given by Fogle does not contain a per se ex- 
clusion for doors over seven feet long hung with less than four 
hinges. In fact, the  evidence indicates that  Fogle was not even 
aware of Lifetime's warranty or its exclusion until May 1977. 
Therefore, Fogle may not now argue that  it intended to  include 
an exclusion in its warranty which it was not even aware of a t  
the  time. 

That Fogle's warranty does not precisely parallel Lifetime's 
warranty and does not contain the same exclusion discussed pre- 
viously is demonstrated by the following deposition testimony of 
George Brannock, Chief Executive Officer of Fogle: 

Q. Well, let me get back to  the one question I was trying to 
ge t  you to  answer with respect to  your replacement policy. 
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If, through some inadvertence, you shipped a door in the  mid- 
dle of a pack that  had a hole in the  middle of it tha t  was six 
inches in diameter, all the way through the  door- 

(Brannock) A. - We would have replaced it. 

Q. You would have replaced it irrespective of whether i t  had 
two hinges or  three hinges or eight hinges, wouldn't you? 

A. Yes, but let me go a little bit further.  That would have 
been impossible for tha t  hole to  have been in tha t  door, be- 
cause we inspect those doors. 

Q. I understand that,  but the  point I'm making is, tha t  if the 
improper hanging or the  improper installation, if that  has 
nothing t o  do with the  defect which you complain about you'd 
replace i t  anyway, wouldn't you? 

A. Yes, sir. 

It appears plaintiff is only excluded from replacement under 
Fogle's warranty if the defects in the  doors were caused by im- 
proper installation. More specifically, plaintiffs right t o  recovery 
depends upon whether t he  fact the doors were hung by only 
three  hinges each caused the  doors to  warp. In our opinion, de- 
fendant has totally failed t o  produce any evidence which indicates 
that  t he  number of hinges used had anything to  do with the  warp- 
ing of the  doors. Our conclusion is based on the testimony of 
Fogle's own officer, George Brannock, who answered a s  follows: 

Q. Okay. Now, with respect to  doors and the  warping, if the 
door warped on the  outside, away from the hinges a s  opposed 
t o  down the  hinge line itself, do you think that  an additional 
hinge would have anything to  do with that?  

* * *  
WITNESS: I think that-no, I don't think an additional hinge 
would have kept i t  from warping on the  opposite end for the 
hinges. 

Q. (Mr. McNair) And if it is true, as  was testified to  by Mr. 
Ogburn, that  those doors were warped on the  outside edges 
of the  door, then it would be your judgment also tha t  tha t  ad- 
ditional hinge wouldn't have had anything to  do with these 
bad doors? 
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WITNESS: If that 's where the warpage is, that  is correct. 

As stated previously, Fogle's own salesman said the warpage was 
on the outside edges of the doors, as  opposed to  down the  hinge 
line. I t  appears that  Fogle has shown by the deposition testimony 
of its two representatives that  the defect in the doors was not 
caused by the number of hinges used by plaintiff. Defendant has 
failed to  show that  a material issue of fact exists with respect t o  
the  breach of warranty claimed by plaintiff. Accordingly, we hold 
the  court did not e r r  in granting summary judgment for plaintiff. 

From our holding it follows that  the granting of summary 
judgment for Fogle and against King Sash and Door, Inc. was also 
appropriate. King supplied Fogle with the defective doors; there- 
fore, Fogle is entitled to  recover its loss from King. As stated by 
the  Supreme Court in Wilson v. Chemical Co., 281 N.C. 506, 189 
S.E. 2d 221 (1972): 

Where the retailer purchases personal property from the  
manufacturer or wholesaler for resale with implied or  ex- 
press warranty of fitness and the retailer resells to  the  
consumer with the  same warranty and the  retailer has been 
compelled to  pay for breach of warranty, he may recover his 
entire loss from the  manufacturer. 

Id. a t  512, 189 S.E. 2d a t  225. 

[2] The second issue raised on appeal is whether the evidence is 
sufficient to support an award of summary judgment with regard 
t o  damages. In its complaint, plaintiff alleged that  "upon informa- 
tion and belief the  present cost of replacing the  doors would be in 
the  neighborhood of $150.00 for each door, plus an installation 
cost of approximately $100.00 for each door, or approximately 
$250.00 per door." When this figure is multiplied by the  number 
of defective doors (151, the total is $3,750.00, which is the  amount 
of damages awarded by the court. 

Third-party defendants King and Lifetime argue that  this 
pleading, which is the  only evidence of damages presented, is 
stated too vaguely to  support summary judgment. Neither party 
has produced any evidence which would indicate that  the dam- 
ages would be any amount other than that alleged by plaintiff, or 
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requested additional time to produce such evidence. Lifetime 
argues that plaintiffs evidence refers only to a policy by Fogle to 
replace defective goods, not replace and reinstall them; yet it 
does not offer any evidence in support of its interpretation of the 
warranty. Interestingly, Fogle has not argued this issue on ap- 
peal. Since no evidence has been presented in opposition to plain- 
t i ffs  allegations, it cannot be said there is a material issue as to 
damages. The plaintiff is not required to prove his damages with 
absolute certainty but is required to introduce evidence showing 
his damages with sufficient specificity and completeness to permit 
the jury to arrive at  a reasonable conclusion. Service Go. v. Sales 
Go., 259 N.C. 400, 131 S.E. 2d 9 (1963). We hold plaintiff alleged 
his damages with sufficient certainty to support summary judg- 
ment. 

33) The final issue presented by this appeal is whether the court 
erred in awarding summary judgment for King and against Life- 
time when King failed to serve its cross-claim on Lifetime, and 
when King never made a motion for summary judgment. Lifetime 
first contends King's cross-claim against it should be dismissed 
for lack of personal jurisdiction, insufficiency of service of proc- 
ess, and as a violation of Lifetime's due process rights because it 
was never served with the cross-claim. 

In order for a court to exercise personal jurisdiction over a 
defendant, the defendant must be given notice of service of proc- 
ess. But personal jurisdiction may also be invoked where a de- 
fendant waives the defense by appearing in the action without 
objecting to the insufficiency of process or service of process. See 
G.S. 1-75.7. Such appearance, called a "general appearance," is one 
whereby the defendant submits his person to the jurisdiction of 
the court by invoking the judgment of the court in any manner on 
any question other than that of the jurisdiction of the court over 
his person. Swenson v. Thibaut, 39 N.C. App. 77, 250 S.E. 2d 279 
(19781, appeal dismissed, 296 N.C. 740, 254 S.E. 2d 183 (1979). 

Lifetime appeared at  the 15 December 1981 hearing to argue 
its motion to  dismiss and its motion for summary judgment 
against Fogle and King. During the hearing it was informed of 
the cross-claim but did not enter a formal objection to the lack of 
service of process. We hold that Lifetime, by its actions, waived 
its defense of lack of personal jurisdiction. 
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[4] Lifetime next contends the award of summary judgment was 
improper because i t  was not afforded ten days notice of the hear- 
ing as  required by statute and due process of law. I t  is well set- 
tled that  a party who is entitled to notice of a motion may waive 
notice. A party ordinarily does this by attending the hearing of 
the motion and participating in it. Story v. Story, 27 N.C. App. 
349, 219 S.E. 2d 245 (1975). Here, Lifetime waived its right to 
notice by attending and participating in the hearing and by failing 
to  request a continuance with respect t o  the cross-claim. Further- 
more, Lifetime was not prejudiced by the lack of notice as  it was 
given ample opportunity a t  the hearing to present its claim that 
i t  was not liable to either Fogle or King. Furthermore, i t  makes 
no difference that  King did not file a motion for summary judg- 
ment. G.S. 1A-1, Rule 56(c) does not require that  a party move for 
summary judgment in order to be entitled to it. Greenway v. In- 
surance Co., 35 N.C. App. 308, 241 S.E. 2d 339 (1978). We hold the 
court did not e r r  in awarding summary judgment for King. The 
judgment of the court below is 

Affirmed. 

Judges HILL and PHILLIPS concur. 

WACHOVIA BANK & TRUST CO., N.A., v. P. H. GROSE, JR., INDIVIDUALLY, AND 

DIBIA GROSE'S CORNER 

No. 8229SC1141 

(Filed 4 October 1983) 

Rules of Civil Procedure 1 56.4- failure to offer evidence or affidavits in opposi- 
tion to summary judgment motion 

The trial court properly granted summary judgment for plaintiff in an ac- 
tion wherein plaintiff bank sought to recover from defendant car dealer money 
allegedly due pursuant to security agreements executed by the parties and a 
ready reserve account maintained by defendant where a t  the hearing on plain- 
t iffs  motion, plaintiff offered into evidence the affidavit of the vice president 
of its bank in charge of financial arrangements and transactions with au- 
tomobile dealers, admissions contained in the pleadings, defendant's answers 
to  interrogatories, defendant's admission to  the  genuineness of certain 
documents, defendant's response to  requests for admissions as  to  the truth of 
certain facts, and numerous exhibits including sight drafts, security agree- 
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ments and memorandums of advance and financing statements, and where 
defendant offered no evidence or any affidavits in opposition to plaintiffs mo- 
tion as authorized by G.S. 1A-1, Rule 56 and where defendant's counterclaims 
were not based on personal knowledge but were alleged upon advice, informa- 
tion and belief. 

APPEAL by defendant from Thornburg, Judge. Judgment 
entered 13 July 1982 in Superior Court, HENDERSON County. 
Heard in the Court of Appeals 22 September 1983. 

This is a civil action wherein plaintiff bank seeks to recover 
from defendant car dealer money allegedly due pursuant to 
security agreements executed by the parties and a ready reserve 
account maintained by defendant. Defendant answered and 
asserted as counterclaims that he was entitled to $25,000 for his 
interest in certain notes and security agreements in the posses- 
sion of plaintiff and seeking damages caused by a fraudulent 
misrepresentation allegedly made by plaintiff. Plaintiff filed a mo- 
tion for summary judgment on all claims which motion was 
granted. From the entry of summary judgment for plaintiff, 
defendant appealed. 

Russell and Greene, by William E. Greene, for plaintiff u p  
pellee. 

Atkins and Craven, by Lee Atkins and Susan S. Craven, for 
defendant appellant. 

HILL, Judge. 

For the purpose of obtaining cash to purchase automobiles to 
be resold by defendant in the operation of his business, defend- 
ant, on 23 May 1974, executed and delivered to plaintiff a 
Wholesale Security Agreement which plaintiff accepted. Pursuant 
to said agreement, plaintiff agreed to advance cash to defendant 
upon request which defendant agreed to repay with interest plus 
costs and expenses incurred in connection with the cash advances 
including attorney's fees. In its complaint, plaintiff set forth three 
claims, all relating to money owed by defendant to plaintiff. First, 
plaintiff alleged defendant breached the Wholesale Security 
Agreement and that $49,569.62 was due thereunder plus interest, 
costs and expenses, including attorney's fees of $42,939.09. 

Secondly, plaintiff claimed that during June, 1980, defendant 
falsely represented to plaintiff that he had purchased 39 automo- 
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biles and that  he could convey to  plaintiff a first security interest 
in such automobiles upon plaintiffs acceptance and payment of 
sight drafts prepared by defendant as  evidenced by security 
agreements and memorandums of advance also prepared by de- 
fendant. Plaintiff allegedly believed and relied on defendant's 
false representations and as  a result, was damaged in the amount 
of $359,373.11 which it seeks to  collect with interest. On 25 June  
1980, defendant allegedly signed and delivered t o  plaintiff a hand- 
written note in which he acknowledged his unsecured indebted- 
ness to  plaintiff in the amount of $335,000 in connection with the  
aforementioned false representations. Two days later, defendant 
again acknowledged this debt and gave plaintiff a promissory 
note for $335,000. In its third claim, plaintiff alleged defendant 
maintained a ready reserve account with Wachovia pursuant t o  
which defendant owes plaintiff $870.89 which he has refused to  
Pay - 

In his answer, defendant denied plaintiffs allegations and 
asserted two counterclaims. In his first counterclaim, defendant 
seeks to  recover $25,000 for his interest in notes and security 
agreements in the possession of plaintiff covering vehicles sold by 
defendant and financed by plaintiff. Secondly, defendant claimed 
he is entitled to  $500,000 in damages caused by the false 
representation allegedly made by plaintiff that  it would lend 
defendant $15,000 for working capital if defendant would execute 
t he  promissory note dated approximately 26 June  1980 in the sum 
of $335,000. 

In its reply t o  the counterclaims, plaintiff denied defendant is 
entitled to  receive any monies under the notes and agreements in 
i ts  possession as  long as  defendant is indebted to  plaintiff, and 
denied that  any representation was made to induce the defendant 
t o  sign the  promissory note for $335,000. 

Defendant assigns a s  error  the court's granting of summary 
judgment for plaintiff. He argues there a re  genuine issues of 
material fact with respect to  plaintiffs claims and his 
counterclaims and that  plaintiff is not entitled to  judgment as  a 
matter  of law. At  the hearing on plaintiffs motion, plaintiff of- 
fered into evidence the  affidavit of C. W. Payne, admissions con- 
tained in the pleadings, defendant's answers to  interrogatories, 
defendant's admission of the genuineness of certain documents, 
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defendant's response to request for admissions a s  to the t ruth of 
certain facts, and numerous exhibits including sight drafts, securi- 
t y  agreements, memorandums of advance and financing state- 
ments. Defendant was present a t  and participated in such hearing 
and responded to inquiries by the trial judge but offered no 
evidence or  any affidavits in opposition to plaintiffs motion as 
authorized by G.S. 1A-1, Rule 56. 

G.S. Ik-I, Rule 56(c) permits the granting of summary judg- 
ment "if the  pleadings, depositions, answers t o  interrogatories, 
and admissions on file, together with the affidavits, if any, show 
that  there is no genuine issue as  to any material fact and that any 
party is entitled to  a judgment a s  a matter of law." I t  is clear and 
well established that  the party opposing summary judgment is 
not entitled to  have the motion denied on the mere hope that a t  
trial he will be able to discredit the  movant's evidence; he must, 
a t  the hearing upon motion for summary judgment, be able to 
evince the existence of a triable issue of material fact. Kidd v. 
Early, 289 N.C. 343, 368, 222 S.E. 2d 392, 409 (1976). When the 
party moving for summary judgment presents an adequately sup- 
ported motion, the opposing party must come forward with facts, 
not mere allegations, which controvert the facts set  forth in the 
moving party's case, or otherwise suffer a summary judgment. 
Conner Co. v. Spanish Inns, 294 N.C. 661, 675, 242 S.E. 2d 785, 793 
(1978); Moore v. Fieldcrest Mills, 36 N.C. App. 350, 353, 244 S.E. 
2d 208, 210 (19781, aff'd, 296 N.C. 467, 251 S.E. 2d 419 (1979). 

In our opinion, plaintiffs forecast of evidence was sufficient 
to entitle plaintiff to  summary judgment. Defendant, by failing to 
come forth with affidavits or other evidence beyond the mere 
allegations of the pleadings did not meet his burden of coming 
forth with facts sufficient to present a genuine issue of material 
fact. Therefore, we hold the court did not e r r  in allowing 
plaintiffs motion for summary judgment with respect to 
plaintiffs claims or defendant's counterclaims. 

With respect to plaintiffs first claim, we note defendant ad- 
mitted in his answer that he entered into the Wholesale Security 
Agreement with plaintiff, that he obtained cash from plaintiff pur- 
suant t o  the  agreement, and that  any financing by plaintiff pur- 
suant t o  the  agreement of automobiles purchased, sold or 
delivered by him was subject to the terms and provisions con- 
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tained in the  agreement. Thus, the only remaining question is the  
amount owed by defendant, if any, to  plaintiff pursuant to  such 
transactions. Defendant did not plead in his answer the affirm- 
ative defense of payment and a t  no time has defendant ever con- 
tended in any of the  documents filed by him in this action that  he 
is not indebted t o  plaintiff. 

In his affidavit, C. W. Payne, who is vice president of 
Wachovia in charge of financial arrangements and transactions 
with automobile dealers including defendant, confirmed in full the 
allegations of the  complaint and plaintiffs denials in its reply. He 
affirmatively s tates  that  defendant failed t o  pay plaintiff in ac- 
cordance with t he  terms and conditions of the agreement al- 
though requested t o  do so, and that  the sums se t  forth in the 
affidavit were then owed by defendant. 

Grose filed no affidavit either denying he owed such sum to  
plaintiff or contradicting Payne's affidavit. This is so even though 
defendant was allowed to  inspect and copy documents in 
plaintiffs possession relating to  this claim. Had such documents 
indicated a different sum was owed by defendant, such documents 
could have been offered in evidence a t  the hearing, but they were 
not. 

The affidavit of C. W. Payne similarly supports plaintiffs sec- 
ond claim in tha t  Payne stated as  follows in relevant part: 

Grose admitted to  Deponent on several occasions that  he 
received from Wachovia total amount of cash shown on said 
documents and exhibits W-1 through W-36, inclusive, that  he 
never owned or purchased 39 of the automobiles described in 
such documents and exhibits, that  he made up and fabricated 
identification numbers, year models and types of such 39 
motor vehicles, that  he had no records with respect to  such 
39 vehicles, that  such 39 vehicles were never entered in 
either the  New Vehicle Journal or Used Car Journal of his 
automobile business, that  no inventory index card was ever 
made with respect to  such 39 motor vehicles and none of such 
39 motor vehicles were ever included in any monthly written 
inventory of motor vehicles which inventories were prepared 
for physical damage insurance coverage; 
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On 25 June 1980 Grose acknowledged to Deponent Grose's 
debt to Wachovia of at  least $335,000.00 by virtue of his 
aforesaid actions with respect to such 39 vehicles and Grose 
wrote out and handed to Deponent document, copy of which 
is marked Exhibit B. . . . 
On 27 June 1980 Grose signed and delivered to Wachovia 
$335,000 written Promissory Note . . . . 
At the hearing, plaintiff offered into evidence numerous sight 

drafts, security agreements and memorandums of advance 
relating to plaintiffs second claim, the genuineness of which was 
not denied by defendant. Each such document is directed to plain- 
tiff, contains defendant's name and what he admits appears to  be 
his personal signature, and contains the representation that the 
vehicles described therein were purchased by him and that he 
grants and conveys to  plaintiff a security interest in such 
vehicles. Again, defendant failed to produce any affidavits or 
other evidence to support his pleadings or to deny or contradict 
the affidavit of Mr. Payne. 

With regard to plaintiffs third claim, which is for the 
recovery of the balance due on defendant's ready reserve account, 
the court considered the allegations of the complaint, defendant's 
general denial of same, and the affidavit of Payne wherein he con- 
firmed that defendant owes such amount and has refused to  pay 
same. Defendant offered no evidence to support his denial of such 
claim. 

Similarly, defendant offered no evidence to support the 
allegations of his counterclaims. The counterclaims are not based 
on personal knowledge but are  alleged upon advice, information 
and belief. Therefore, they do not meet the requirements for af- 
fidavits specified in G.S. 1A-1, Rule 56(e). Given the evidence pro- 
duced by plaintiff at  the hearing, it was necessary for defendant 
to do more than merely rely on his allegations if he wished to 
avoid summary judgment. Since defendant did not produce any 
evidence to support his defenses or his counterclaims, we hold 
summary judgment for plaintiff was appropriate. The judgment of 
the trial court is 
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Affirmed. 

Judges HEDRICK and WELLS concur. 

STATE OF NORTH CAROLINA v. RAMON A. PAGON 

No. 8211SC1213 

(Filed 4 October 1983) 

1. Criminal Law # 76.3- failure to exclude confession on court's own motion 
There was sufficient evidence of voluntariness of defendant's in-custody 

statements to  eliminate the trial court's duty to exclude the statements on i ts  
own motion where there was evidence that defendant had been read his rights 
twice and that, although defendant's native language was Spanish, he could 
carry on a conversation in English, and where there was no evidence of 
threats or promises of reward. 

2. Narcotics 8 4- possession of marijuana-possession with intent to sell-suffi- 
ciency of evidence 

The State's evidence was sufficient for the jury in a prosecution of defend- 
ant for possession of marijuana and possession of marijuana with intent to sell 
where i t  tended to show that defendant was the occupant of a mobile home in 
which marijuana was found; handheld scales were found in a search of the 
mobile home; and defendant admitted to officers that he was selling marijuana 
because it was his only way of making a living. 

3. Criminal Law B 26.5; Narcotics B 1.3- possession of more than ounce of mari- 
juana-possession with intent to sell-punishment for both offenses-double 
jeopardy 

The constitutional prohibition against double jeopardy forbids punishment 
of a defendant for both possession of more than one ounce of marijuana and 
possession of marijuana with intent to sell when the convictions are  based 
upon possession of the same substance and arise out of the same transactions. 

4. Criminal Law Q 127- two sentences of equal severity-arrest of judgment on 
one sentence 

Where judgment must be arrested upon one of two sentences of equal 
severity because of a double jeopardy violation, the sentence which appears 
later on the docket, or is second of two counts of a single indictment, or is the 
second of two indictments, will be stricken. 

5. Constitutional Law 1 48- effective assistance of counsel 
A defendant charged with narcotics offenses was not denied the effective 

assistance of counsel because of the failure of his counsel to object to hearsay 
testimony concerning control of the mobile home in which narcotics were 
found, failure of his counsel to object to defendant's confession, failure of his 
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counsel to object to the results of a test  conducted on substances seized during 
the  search of the mobile home, and failure of his counsel to  object to imposi- 
tion of jail terms for both offenses with which defendant was charged. 

APPEAL by defendant from Britt, Judge. Judgments entered 
25 May 1982 in JOHNSTON County Superior Court. Heard in the 
Court of Appeals 1 September 1983. 

Defendant Ramon A. Pagon was arrested 22 January 1982 
and, af ter  a search of his mobile home, charged with possession of 
more than one ounce of marijuana and possession of marijuana 
with intent t o  sell. Evidence for the S ta te  tended to show the 
following events. Police officers knocked a t  defendant's door 
before the  search, and when there was no response, broke a small 
window, reached through it, and unlocked the  door. The officers 
entered the  home and found defendant and another man, named 
Lawhorn, sitt ing in the  living room. Police read the  search war- 
ran t  and Miranda warnings t o  both men. Neither responded. A 
search of the home was conducted and revealed about thirty cig- 
a re t tes  in a pepper shaker in the  kitchen, two or three cigarettes 
in defendant's pocket and a plastic bag in a dresser in a bedroom. 
Later  tes t s  identified the  substance in the  cigarettes and in the 
bag a s  marijuana. Pipes, handheld scales and cigarette papers 
were also discovered during the  search. Lawhorn was not ar- 
rested, but defendant was placed under a r res t  and taken to  the 
police station with the officers. On the way to  the station, while 
still in the  squad car, defendant was again read his Miranda warn- 
ings. Although defendant's native language is Spanish, the  Miran- 
da warnings were given both times in English and no attempt 
was made to  speak to  defendant in Spanish. After the  second 
warnings, defendant made several statements in English to  police. 
He stated tha t  he was angry that  the  trailer window had been 
broken, that  he was selling marijuana because i t  was his only way 
of making a living, and that  he had a doctor's prescription for the 
marijuana. Defendant did not expressly indicate tha t  he under- 
stood the  Miranda warnings before he made the  statement, nor 
did he expressly waive his right to  remain silent. 

A two-count indictment was returned against defendant, 
charging him with possession of more than one ounce of mari- 
juana and possession of marijuana with intent t o  sell. Following a 
one-day trial, the  jury returned a verdict of guilty of both counts 
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of the indictment. Defendant was sentenced to  two two-year jail 
sentences, t o  run consecutively. From judgment entered on the 
verdict, defendant appealed. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Thomas B. Wood for the State. 

Appellate Defender Adam Stein, by Assistant Appellate 
Defender Ann B. Petersen, for defendant. 

WELLS, Judge. 

[I] Defendant assigns a s  error that  the trial court failed to ex- 
clude on its own motion statements defendant made in the police 
car, despite the fact that defendant's trial counsel did not object 
to introduction of the statements. A defendant who fails t o  object 
to admission of evidence may not later complain about its in- 
troduction, even on constitutional grounds. S ta te  v. Mitchell, 276 
N.C. 404, 172 S.E. 2d 527 (1970). Where, however, it appears on 
the face of the  record that  defendant's confession was obtained in 
violation of his constitutional rights, the court may have the duty 
of excluding the confession on its own motion. State  v. Pearce, 
266 N.C. 234, 145 S.E. 2d 918 (1966). In Pearce, the defendant was 
charged with a capital offense, held in jail for two months without 
being permitted an attorney and was frequently subjected to in- 
terrogations by police. The court noted that  in the absence of the 
protection of an attorney "at a time when (the defendant) . . . 
was under a charge which could cost his life, the officers con- 
tinued their questioning which obviously was for the sole purpose 
of extracting damaging admissions." Under the peculiar cir- 
cumstances there disclosed the trial court's failure to exclude the 
statement on i ts  own motion as involuntarily made was error. 

The record of the case a t  bar is bare of the kind of coercive 
circumstances required to  trigger the court's duty to  exclude a 
confession sua sponte. Pearce, supra. There was evidence on the 
face of this record which could lead the trial court t o  conclude 
that defendant's confession was voluntarily given and that  defend- 
ant  waived his right to remain silent. First, there was evidence 
that  defendant had lived in the United States for four years and 
could carry on a conversation with the police officers in English. 
Second, there was evidence that  defendant had validly waived his 
right t o  remain silent. Such a waiver need not be express. North 
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Carolina v. Butler, 441 U.S. 369, 99 S.Ct. 1755, 60 L.Ed. 2d 286 
(1979). North Carolina courts look to a variety of factors to deter- 
mine whether an effective implied waiver has been given. For in- 
stance, in State v. Vickers, 306 N.C. 90, 291 S.E. 2d 599 (1982), our 
Supreme Court found a valid waiver based on evidence showing 
the defendant was advised of his rights, acknowledged he 
understood those rights, was coherent a t  the time, and was 
neither coerced nor promised a reward for making the statement, 
Similar factors were cited in State v. Whitt, 299 N.C. 393, 261 
S.E. 2d 914 (1980), in which a court found a valid waiver based on 
a showing that the defendant had been read his rights, signed a 
form indicating he understood those rights, was sober at  the time, 
had not been coerced or threatened, and could write his name. 

In the case before us, there was no evidence of threats or 
promises of reward, and there was evidence defendant could 
carry on a conversation in English and that he had been read his 
rights twice. This was sufficient evidence of voluntariness to 
eliminate the trial court's duty to exclude the confession sua 
sponte. This assignment is overruled. 

[2] Defendant next argues the trial court erred in failing to 
grant his motion to dismiss on the grounds that there was insuffi- 
cient competent evidence to go to the jury on either charge 
against defendant. We disagree. A motion for dismissal, like a mo- 
tion for nonsuit, tests the sufficiency of the evidence to go to the 
jury. State v. Jenkins, 300 N.C. 578, 268 S.E. 2d 458 (19801, citing 
State v. Everhart, 291 N.C. 700, 231 S.E. 2d 604 (1977). A motion 
for dismissal or nonsuit should be considered in the light most 
favorable to the State and the State is entitled to every rea- 
sonable inference from the evidence presented. Jenkins, supra, 
citing, State v. McKinney, 288 N.C. 113, 215 S.E. 2d 578 (1975). "If 
there is substantial evidence-whether direct, circumstantial or 
both- to support a finding that the offense charged has been com- 
mitted and that the defendant committed it, a case for the jury is 
made and nonsuit should be denied." Id. (Additional citations 
omitted.) 

In reviewing a denial of a motion for nonsuit or dismissal, ap- 
pellate courts may consider only whether there is sufficient 
evidence to go to the jury. State v. Jenkins, supra, State v. 
Stevens, 9 N.C. App. 665, 177 S.E. 2d 339 (1970). 
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In the case a t  bar, the evidence in the light most favorable t o  
the  State, was ample to permit the case to go to the jury. Evi- 
dence for the Sta te  tended to show that  defendant was the occu- 
pant of the mobile home and that  the contraband found there was 
in his actual or constructive control. Finally, there was evidence 
of defendant's intent to sell, based on defendant's statements and 
the fact that  scales were found in the search of the home. This 
assignment is overruled. 

[3] Defendant next argues that  the trial judge erred in sentenc- 
ing defendant t o  two jail terms. We agree. This issue is controlled 
by our Supreme Court's decision in State  v. McGill, 296 N.C. 564, 
251 S.E. 2d 616 (19791, in which the court held that  the constitu- 
tional prohibition against double jeopardy forbids punishment of a 
defendant for both possession with intent to sell marijuana and 
possession of more than one ounce of marijuana, when the convic- 
tions a re  based upon possession of the same substance and arise 
out of the same transactions. 

In cases in which a defendant is convicted of two offenses in 
violation of the double jeopardy bar, judgment must be arrested 
upon one of the convictions. Where the offenses a re  of equal se- 
verity, there appears no set  rule concerning which sentence 
should be stricken. See, e.g., S ta te  v. Carter, 55 N.C. App. 192, 
284 S.E. 2d 733 (1982) (defendant convicted of larceny and 
felonious possession of same property, possession of stolen prop- 
e r ty  conviction stricken); State  v. Raynor, 33 N.C. App. 698, 236 
S.E. 2d 307 (1977) (conviction of assault on an officer and resisting 
arrest.  Judgment arrested on assault charges); State  v. Fam- 
brough, 28 N.C. App. 214, 220 S.E. 2d 370 (1975) (defendant con- 
victed of armed robbery of a pistol and armed robbery of money, 
judgment arrested on armed robbery of money). Compare, where 
there a re  convictions for two crimes, one of which is a lesser in- 
cluded offense of the other, the court will strike the sentence for 
the lesser included offense. S ta te  v. Hatcher, 277 N.C. 380, 177 
S.E. 2d 892 (1970). 

[4] We hold, for the sake of consistency, that where judgment 
must be arrested upon one of two sentences of equal severity 
because of a double jeopardy violation, the sentence which ap- 
pears later on the  docket, or is second of two counts of a single in- 
dictment, or is the second of two indictments, will be stricken. 
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See State v. Fambrough, supra, arresting second charge on 
docket, but see State v. Raynor, supra, setting aside first charge. 
Applying this rule to the case a t  bar, judgment must be arrested 
on the conviction of possession of marijuana with intent to sell. 

[S] Defendant's final argument is that he was denied effective 
assistance of counsel and should therefore be granted a new trial. 
Defendant bases his argument on the following acts (or lack 
thereof) by his trial attorney: failure to object to hearsay 
testimony concerning control of the mobile home, failure to object 
to introduction of defendant's confession, failure to object to in- 
troduction of the result of a test conducted on substances seized 
during the search of defendant's home and failure to object to im- 
position of jail terms for both offenses with which defendant was 
charged, in violation of the McGill rule. 

Formerly, our appellate courts measured effectiveness of 
counsel based on the "farce or mockery" standard. Under this 
test, a defendant who sought a new trial based on charges of inef- 
fective assistance of counsel had the burden of proving: (1) the 
conduct of counsel rendered the trial a "mockery" or "farce" and 
(2) that counsel's incompetence prejudiced the defendant in some 
way. State v. Pennell, 54 N.C. App. 252, 283 S.E. 2d 397 (19811, u p  
peal dismissed 304 N.C. 732, 288 S.E. 2d 804 (1982); Note, "Com- 
petence, Prejudice and the Right to 'Effective' Assistance of 
Counsel," 60 N.C. L. Rev. 185 (1981). 

The "farce or mockery" test was abandoned in favor of a 
"range of competence" test in State v. Weaver, 306 N.C. 629, 295 
S.E. 2d 375 (1982). Under the test adopted in Weaver, counsel 
must perform "within the range of competence demanded of at- 
torneys in criminal cases." See also State v. Vickers, supra, citing 
McMann v. Richardson, 397 U.S. 759, 90 S.Ct. 1441, 25 L.Ed. 2d 
763 (1970). While relatively few cases have been decided since the 
"range of competence" test was adopted, there has been no 
indication that  our Supreme Court intended to change the re- 
quirement that defendant carry the burden of proof of showing 
prejudice. In the case before us, defendant has either failed to 
show prejudice, or has failed to demonstrate that trial counsel's 
performance fell below the range of competence required of at- 
torneys in criminal trials. 
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The judgment and sentence for possession of marijuana with 
intent to  sell is 

Vacated. 

As to  the  judgment and sentence for possession 

No error. 

Judges ARNOLD and EAGLES concur. 

STATE OF NORTH CAROLINA v. MARCUS JAMERSON 

No. 8224SC1267 

(Filed 4 October 1983) 

1. Criminal Law 1 7- evidence of entrapment sufficient to go to jury 
In a prosecution for possession of cocaine with intent to sell and deliver 

and for sale and delivery of cocaine, the defendant presented sufficient 
evidence of entrapment to  require a jury instruction where defendant testified 
that an undercover agent and a police informer initiated a conversation about 
drugs, that he made no attempt to find drugs for the men between 8:30 and 
11:30 p.m., and that  defendant finally agreed to  make the purchase onIy after 
considerable urging by the informant, and only after the undercover agent 
located a person who would sell the drugs to defendant. Further, defendant's 
evidence tended to show that the undercover agent drove defendant to  the col- 
lege campus to buy the drugs, and that the informant supplied the  money for 
the purchase. 

2. Criminal Law 1 26.5; Narcotics ff 1.3- possession of cocaine with intent to sell 
or deliver and sale or delivery of cocaine-no violation of double jeopardy 

Dual indictments charging defendant with possession of cocaine with in- 
tent to sell or deliver and with actual sale or delivery of the same drugs did 
not violate the constitutional bar against double jeopardy. 

APPEAL by defendant from C. Walter Allen, Judge. Judg- 
ment entered 20 May 1982 in WATAUGA County Superior Court. 
Heard in the  Court of Appeals 20 September 1983. 

Defendant, a varsity football player a t  Appalachian State  
University a t  the time of his arrest,  was indicted in May, 1981, 
for possession of cocaine with intent to sell and deliver, and for 
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sale and delivery of cocaine. Defendant was tried in May, 1982 
and convicted of both charges. Evidence for the State tended to 
show that on May 4, 1981, defendant was approached by Ross 
Sheets, an undercover agent working with the Watauga County 
Sheriffs Department, and Keith Greer, an acquaintance of defend- 
ant who secretly worked as a police informant. Sheets and Greer 
asked defendant if he would sell them some drugs, but defendant 
said he had no drugs on hand. Defendant told the pair to return 
that  night, when defendant would take them to someone who 
would sell them the drugs they were looking for. Sheets and 
Greer returned about 11:30 p.m. and drove with defendant to the 
ASU campus in Greer's car. Sheets gave defendant money, and 
defendant entered a nearby dormitory alone, returning after 
about 20 minutes with a substance later identified as cocaine. The 
three men returned to defendant's apartment where defendant 
and Greer sampled the cocaine. Defendant told the men to return 
a few days later if they wished to buy some other drugs. 

Evidence for defendant tended to show that Sheets and 
Greer appeared at  defendant's apartment about 8:30 p.m., May 4, 
1981. Greer introduced Sheets as his cousin from West Virginia. 
Sheets asked defendant to sell him some drugs, but defendant 
said he didn't have any drugs. Greer asked defendant to try to 
find someone who had drugs, and promised to return with Sheets 
around 11:30 p.m. Instead of making calls or attempts to obtain 
drugs, however, defendant dismissed the matter and took a nap. 
When Greer and Sheets returned, defendant again said he had no 
drugs to  sell. Sheets told defendant repeatedly that he was an ad- 
dict and was desperate for drugs. Finally, Greer told defendant 
he knew of a student on campus who would be willing to sell 
drugs to  defendant, and offered defendant $15.00 to make the pur- 
chase. Greer then took Sheets and defendant to the campus, 
where defendant made the purchase from the person identified by 
Greer, while Sheets and Greer waited in the car. 

At  trial, defendant did not deny that he played a role in ob- 
taining the drugs. Instead, his sole defense was that he was en- 
trapped by Greer and Sheets. The trial court, however, ruled 
there was insufficient evidence of entrapment and refused to in- 
struct the jury on the defense. Defendant was convicted of both 
charges and the offenses were consolidated for sentencing. From 
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the verdicts of guilty, and entry of a sentence of one to four years 
in prison, defendant appealed. 

Attorney General Rufus L. Edmisten, by Associate Attorney 
Newton G. Pritchett, Jr., for the State. 

Appellate Defender Adam Stein, by Assistant Appellate 
Defender Lorinzo L. Joyner, for defendant. 

WELLS, Judge. 

[I] Defendant first argues that the trial court erred in failing to 
instruct the jury on the defense of entrapment. We agree. In 
order to  establish the defense of entrapment, the defendant must 
prove "(1) acts of persuasion, trickery or fraud carried out by law 
enforcement officers or their agents to induce a defendant to com- 
mit a crime, (2) . . . the criminal design originated in the minds of 
the government officials, rather than with the innocent defendant, 
such that  the crime is the product of the creative activity of the 
law enforcement authorities." State v. Walker, 295 N.C. 510, 246 
S.E. 2d 748 (1978). 

A defendant is entitled to a jury instruction on entrapment 
whenever the defense is supported by defendant's evidence, 
viewed in the light most favorable to the defendant. State v. 
Walker, supra, State v. Burnette, 242 N.C. 164, 87 S.E. 2d 191 
(1955). The instruction should be given even where the state's 
evidence conflicts with defendant's. Id 

Viewed in the light most favorable to defendant, there was 
sufficient evidence in the case at  bar to require a jury instruction 
on the entrapment defense. Defendant testified that Greer and 
Sheets initiated the conversation about drugs, that he made no at- 
tempts to find drugs for the men between 8:30 p.m. and 11:30 p.m. 
on May 4, 1981, and that he agreed to make the purchase only 
after considerable urging by Sheets, and only after Greer located 
a person who would sell drugs to defendant. Further, defendant's 
evidence tended to show that Greer drove defendant to the col- 
lege campus to buy the drugs, and that Sheets supplied the 
money for the purchase. 

Similar facts have been previously held sufficient to warrant 
entrapment instructions. See e.g., State v. Grier, 51 N.C. App. 
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209, 275 S.E. 2d 560 (1981) (undercover agent supplied money for 
drug purchase and drove the defendant to home of supplier, after 
ingratiating himself with the defendant by making frequent visits 
and giving the defendant presents); State v. Hartman, 49 N.C. 
App. 83, 270 S.E. 2d 609 (1980) (defendant promised a job if he 
would sell LSD that afternoon); State v. Braun, 31 N.C. App. 101, 
228 S.E. 2d 466, app. dismissed, 291 N.C. 449, 230 S.E. 2d 766 
(1976) (agent picked up the defendant who was hitchhiking and 
when the defendant stated he was high, he was asked if he would 
sell drugs. The agent called the next day and drove the defendant 
to the home of a third person identified by the defendant, where 
marijuana was purchased). But see State v. Booker, 33 N.C. App. 
223, 234 S.E. 2d 417 (1977) (no jury instruction required where 
only evidence was that agent asked the defendant for drugs, de- 
fendant a t  first refused, and then later agreed to obtain drugs 
when agent stated he was a junkie and needed drugs badly. 
Agent supplied money for the purchase and lent car to the de- 
fendant). 

121 Defendant next argues that the dual indictments, charging 
him with possession of cocaine with intent to sell or deliver and 
with actual sale or delivery of the same drugs, violated the con- 
stitutional bar against double jeopardy. This argument is con- 
trolled by State v. Cameron, 283 N.C. 191, 195 S.E. 2d 481 (1973). 
In that case, our Supreme Court held that the former jeopardy 
rule does not bar convictions of a defendant for both possession of 
heroin and sale of the same contraband. Defendant argues, how- 
ever, that Cameron and its progeny do not decide whether double 
jeopardy is violated where the only act of possession is that re- 
quired to complete the act of selling the drug. 

Defendant's argument ignores both the language of Cameron, 
and a number of later cases in which the defendants were con- 
victed of possession and sale of the same drug under facts similar 
to the case a t  bar. The Cameron court addressed the argument 
that possession of a drug should not be a separate offense when it 
occurs only as part of the act of selling the same contraband as 
follows: 

Two things will help us in our thinking: we are not dealing 
with common law crimes but with statutory offenses; and not 
with a single act with two criminal labels but with component 
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transactions violative of distinct statutory provisions de- 
nouncing them as crimes . . . . The incidental fact that  
possession goes with the transportation is not significant in 
law as defeating the legislative right to ban both or either. 

Citing State  v. Chavis, 232 N.C. 83, 59 S.E. 2d 348 (1950) (em- 
phasis in original). The Cameron court went on to note that  the 
length of time of possession is not controlling in determining 
whether the offense of possession has occurred. 

The unlawful sale of a narcotic drug is a specific act and a 
given sale occurs only a t  one specific time. Unlawful posses- 
sion, however, is a continuing violation of the law. I t  begins 
a s  soon as an individual first unlawfully obtains possession of 
the drug, whatever the purpose of that possession might be 
. . . The length of time makes no difference. 

The arguments and reasoning of Cameron, decided under 
G.S. 90-98, were held applicable to the current drug offense 
statute, G.S. 90-95, in State  v. Stoner, 59 N.C. App. 656, 298 S.E. 
2d 66 (1982). The facts of Stoner a re  also similar to those of the 
case a t  bar. In Stoner, the defendant was convicted of two counts 
each of possession and sale of marijuana. These convictions arose 
out of sales on two different dates t o  undercover agents. On the 
later date, the defendant did not have drugs in his possession 
when approached by the undercover agent. Instead, the defendant 
told the  agent that  he had no drugs, but could get some from his 
mother's home some distance away. Defendant got in the agent's 
car and the pair went to the defendant's mother's home, where 
defendant got the drug and sold i t  t o  the agent. There apparently 
was no evidence of possession of the marijuana beyond that  
necessarily involved in the sale. See also State  v. Neville, 49 N.C. 
App. 684, 272 S.E. 2d 164 (19801, aff'd, 302 N.C. 623, 276 S.E. 2d 
373 (1981) (drugs obtained from home of third person unrelated to  
defendant and handed directly into car window to  undercover 
agent). 

While the issue of double jeopardy was not directly con- 
sidered by the Stoner and Neville courts, the defendants in both 
of those cases were convicted of possession of contraband a s  well 
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as  sale, despite the fact there was no act of possession independ- 
ent of the sale. Thus, it is clear from the language of Cameron 
that  the rule of Cameron controls this case and defendant's 
assignment of error is therefore overruled. 

Finally, defendant assigns as error that the judgment er- 
roneously states that defendant was found guilty of two counts of 
selling and delivery of cocaine. This is clearly the result of a 
clerical error, and the judgment should be corrected to show that 
defendant was convicted of one count of sale and one count of 
possession of cocaine. 

Because the trial court erred in refusing to instruct the jury 
on the entrapment defense, defendant must have a 

New trial. 

Judges ARNOLD and EAGLES concur. 

STAR VARIFOAM CORPORATION OF AMERICA V. BUFFALO REIN- 
SURANCE COMPANY 

No. 8222SC850 

(Filed 4 October 1983) 

Insurance 8 122- fire insurance policy-failure to maintain sprinkler system in 
good order 

Plaintiff was not entitled to recover under a fire insurance policy because 
plaintiffs sprinkler system was not maintained in good order as required by 
the policy where the evidence clearly showed that there was a leak or crack in 
the main sprinkler line which had been there for some time and which was 
known to plaintiff or its agents; the crack allowed the water from the storage 
tank to leak a t  such a rate that the tank completely emptied in approximately 
three days; the last time the tank had been filled was one to two months 
before the fire; the  tank was empty a t  the time of the fire; and even if the 
tank had been filled with water the sprinkler system could not have operated 
because the valve allowing water to enter the system was closed. 

APPEAL by plaintiff from Collier, Judge. Judgment entered 
18 February 1982 in Superior Court, DAVIDSON County. Heard in 
the Court of Appeals 20 May 1983. 
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This is a civil action wherein the corporate plaintiff seeks to 
recover proceeds allegedly due under a fire insurance policy 
underwritten by defendant. The plaintiff, a corporation engaged 
in the business of manufacturing polyurethane foam for use in the 
furniture industry, occupied a building (hereinafter the "Star 
building") in Thomasville owned by its individual shareholders. In 
February 1979, plaintiff purchased from defendant's agent an in- 
surance policy covering plaintiffs building and personal property 
located inside the building. The insurance policy, which was in ef- 
fect from 19 January 1979 until 19 January 1982, provided for 
maximum coverage of $500,000.00 for the contents of the building 
subject to  a $5,000.00 deductible. 

On 2 April 1980, a fire destroyed the insured premises and 
its contents. Plaintiff filed a proof of loss statement with defend- 
ant claiming losses in excess of the $500,000.00 personal property 
coverage limits. Defendant, as part of its investigation of 
plaintiffs claim, conducted examinations of certain employees and 
shareholders of plaintiff under oath, and the transcripts are part 
of this record. After investigation, defendant denied coverage 
under the policy. 

After plaintiff initiated this action, defendant filed an answer 
denying the material allegations in the complaint and asserting 
certain affirmative defenses including the failure of plaintiff to 
render a signed and sworn proof of loss statement to defendant as 
required, the failure of plsintiff to maintain the protection devices 
provided for the safety of the insured property as required, and 
the submission by plaintiff of false or fraudulent claims. Following 
pretrial discovery, defendant filed a motion for summary judg- 
ment accompanied by supporting affidavits. The affidavits in- 
cluded statements of Charles R. Manning, a professor of material 
engineering a t  North Carolina State University who conducted a 
study of the sprinkler system at  the Star building, and Philip 
Olshinski, an investigator for the Thomasville Fire Department. 

Plaintiff countered with the affidavit of James Samuel Mc- 
Knight, a professional engineer employed by Research Engineers, 
Inc., who observed the tests done on the sprinkler system by Mr. 
Manning. 

From the court's grant of defendant's motion for summary 
judgment, plaintiff appealed. 
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Fairley, Hamrick, Monteith and Cobb, by S. Dean Hamrick 
and F. Lane Williamson, and White and Crumpler, by Fred G. 
Crumpler, Jr., and William E. West, Jr., for plaintiff appellant. 

Tuggle, Duggins, Meschan, Thornton and Elrod by Joseph E. 
Elrod, III, and Joseph F. Brotherton, for defendant appellee. 

JOHNSON, Judge. 

Plaintiff assigns as error the court's granting of summary 
judgment for defendant. Rule 56(c) of the North Carolina Rules of 
Civil Procedure provides that summary judgment will be granted 
"if the pleadings, depositions, answers to interrogatories, and ad- 
missions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that any par- 
t y  is entitled to judgment as a matter of law." An issue is genuine 
if it "may be maintained by substantial evidence." City of 
Thomasville v. Lease-Afex, Inc., 300 N.C. 651, 268 S.E. 2d 190 
(1980); Kessing v. ~ o r t i a ~ e  Corp., 278 N.C. 523, 180 S.E. 2d 823 
(1971). 

Defendant claims plaintiff forfeited its right to recovery 
under the insurance policy by violating certain of its conditions. A 
breach of a policy condition bars any recovery under the policy. 
As stated in Couch on Insurance, Vol. 7, fj 36:53 (2d ed. 1961): 

The acceptance by the insured of a policy which includes con- 
ditions imposes upon him the dutyrof complying therewith, 
and failure so to do releases the insurer from liability in the 
absence of a contrary contract provision, or a waiver or 
estoppel. 

Furthermore, G.S. 58-176, prescribes the printed form of a 
policy of fire insurance, the "Standard Fire Insurance Policy of 
the State of North Carolina." G.S. 58-176(b) provides as follows: 

No policy or contract of fire insurance except contracts of 
automobile fire, theft, comprehensive and collision, marine 
and inland marine insurance shall be made, issued or de- 
livered by any insurer or by any agent or representative 
thereof, on any property in this State, unless it conforms in 
substance with all of the provisions, stipulations, agreements 
and conditions, of the policy form in subsection (c) of this sec- 
tion. 
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Thus, t he  statutory Standard Fire  Insurance Policy is incor- 
porated into every policy of fire insurance issued in North 
Carolina. Boyd v. Insurance Co., 245 N.C. 503, 96 S.E. 2d 703 
(1957); Glover v. Insurance Co., 228 N.C. 195, 45 S.E. 2d 45 (1947). 

The Standard Fire  Insurance Policy specifically provides that  
no suit or action on the  policy for t he  recovery of any claim may 
be maintained unless all the  requirements of the  policy have been 
met. G.S. 58-176k). Therefore, the  question here is whether there  
is a genuine issue of fact as  to  compliance by plaintiff with all of 
t he  conditions of the  policy. If plaintiff violated any one of the  
conditions, then recovery is barred, and summary judgment for 
defendant is proper. 

One of the policy conditions which plaintiff allegedly violated 
is the  protection maintenance provision. I t  states: 

PROTECTION MAINTENANCE: I t  is agreed that  the  whole of 
the protections provided for the  safety of the  insured proper- 
t y  shall be maintained in good order throughout the  currency 
of this Certificate and shall be in use a t  all times out of 
business hours or when the  Insured's premises a re  left unat- 
tended, and that  such protection shall not be withdrawn or 
varied to  the detriment of the interests of the Underwriters 
without their consent. 

Defendant claims plaintiff failed to  maintain in good order the  fire 
protection or sprinkler system a t  the  Star  building thus violating 
this provision. I t  is not contested that  the sprinkler system is one 
of the  fire protections referred to  in the  provision. 

The evidence presented a s  to  this alleged violation may be 
summarized as  follows: The sprinkler system a t  the S tar  building 
was supplied with water from an open pond or cistern located on 
the  premises which was pumped into an elevated 50,000 gallon 
gravity tank. The tank, in turn,  supplied water to  the  actual 
sprinkler heads located throughout the building. Philip Olshinski, 
a fire investigator, stated in his affidavit that  as  part of his in- 
vestigation on the  day of the  fire, he was present when the 
elevated steel gravity tank that  supplied water t o  the sprinkler 
system was inspected. According t o  Olshinski, a t  the  time of the  
inspection, the outside stem and yoke valve that  controlled water 
flowing into the sprinkler system from the tank was closed, mak- 
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ing i t  impossible for water t o  flow into the  sprinkler system. 
Moreover, when the  investigators opened the  valve, the steel 
gravity tank contained no water. 

M. T. Channey, who was employed by plaintiff from the time 
i t  moved into the  S tar  building until the  fire, testified that  he was 
a t  one time responsible for filling the  50,000 gallon tank with 
water.  Channey said i t  was necessary to  refill the tank often 
because there  was a leak in an underground pipe. The leak was of 
such size that  it allowed all the  water t o  drain from the 50,000 
gallon tank in approximately two days, and the  leak appeared t o  
be getting larger. Channey pointed out the leak and the need to  
repair i t  to  Morris Herron and Melvin Peed, who a re  two of plain- 
t i f f s  shareholders and part owners of the  S tar  building, who said 
they would fix i t  later when they got caught up. Channey 
estimated tha t  the  last time he filled the  water tank was about a 
month or  two before the fire. 

In addition, defendant presented the  affidavit of Charles R. 
Manning who was hired by defendant to  conduct tests  on the 
sprinkler system. Manning conducted a thorough study of the 
sprinkler system and tested i t  t o  determine if i t  was in operation, 
or  was even operational a t  the time of the  fire. He performed a 
leak r a t e  tes t  on the sprinkler system which showed that  10 
gallons of water per minute were being lost out of the system a t  
15 pounds per square inch system pressure. Three leaks were 
located and after extensive excavation, a crack and leak in the 
main sprinkler line was discovered. After removing a section of 
the  pipe containing the crack and studying it, Manning deter- 
mined the  crack was quite old. Due t o  the  placement of the  pipe 
under approximately four and one-half feet of ground, and the 
fact the pipe was protected by poured concrete pads, Manning ex- 
pressed the  opinion that  the  pipe had not been damaged either 
during or after the fire. Manning stated tha t  a t  normal system 
pressure, the  cracked pipe would result in the  water tower being 
emptied in three days or less. Finally, based on his study and 
tests,  Manning concluded that  "the sprinkler system could not 
have been, and indeed was not, operable a t  the time of the  fire 
tha t  occurred on April 2, 1980." 

Plaintiff argues that  the  evidence concerning the mainte- 
nance of the  sprinkler system is not conclusive and relies upon 
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the  affidavit of its expert, James Samuel McKnight. A t  plaintiffs 
request, McKnight observed the tests  performed on the sprinkler 
system by Mr. Manning so as  to determine whether the tests  
were conducted fairly and whether any conclusions reached were 
supported fully by the test  results. In his affidavit, McKnight 
s tated that  the bituminous coating on the surface of the pipe a t  
the  location of the crack was inadequate to  protect the pipe from 
corrosion, that  i t  appeared corrosion had been occurring for a con- 
siderable length of time, and that  the crack was old. He said the 
crack was probably caused by differential settling of the founda- 
tions of the  boiler house and the warehouse and was accelerated 
by the inadequate coating on the exterior of the pipe. In his opin- 
ion, the  water could have leaked out of the storage tank through 
a crack in the underground pipe. 

Mr. McKnight also stated "[tlhat based on my observation of 
t he  tes t s  of the water system that were conducted by Mr. Mann- 
ing and by my own tests  . . . , I am of the opinion that no deter- 
mination could have been made a s  to whether the sprinkler 
system was operable or inoperable a t  the time of the fire. . . ." 
Thus, Mr. McKnight and Mr. Manning disagree as  to whether it 
could be determined if the sprinkler system was operable. Plain- 
tiff argues this disagreement in itself creates a genuine issue of 
fact in the  case. 

We believe that  the evidence clearly shows the sprinkler 
system was not maintained in good order a s  required by the in- 
surance contract. The evidence conclusively shows that there was 
a leak or  crack in the main sprinkler line which had been there 
for some time, and which was known to plaintiff or its agents. 
The crack allowed the water from the storage tank to leak a t  
such a ra te  that  the tank completely emptied in approximately 
three days. For the sprinkler system to be functional, the water 
tank needed to be refilled very often, and i t  does not appear that  
the tank was so refilled. In fact, the evidence suggests that the 
last time the tank was filled was one or two months before the 
fire, that  the tank was empty a t  the time of the fire, and that  
even if the tank had been full of water the sprinkler system could 
not have operated because the valve allowing water to enter the 
system was closed. 

The only evidence supporting plaintiffs position is the fact 
that  the parties' experts disagree as  to whether i t  could be deter- 
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mined if the sprinkler system was operable a t  the time of the fire. 
Such a determination is irrelevant, though, because it is clear that 
even if the system was operable it was still not maintained in 
good order, and was not properly operated if it was operated a t  
all. We hold plaintiff has failed to produce substantial evidence to 
show that there is a genuine issue of material fact with regard to 
its alleged breach of the protection maintenance provision. Since 
there is no genuine issue as to this fact and a breach of any one of 
the policy provisions bars recovery under the policy, defendant 
was entitled to summary judgment in its favor. We uphold the 
court's judgment on the basis of plaintiffs breach of the protec- 
tion maintenance provision, we need not discuss the parties' 
arguments with respect to the other alleged breaches of the 
policy. The judgment of the court below is 

Affirmed. 

Judges WHICHARD and EAGLES concur. 

MARION DOUGLAS McCULLOUGH, JR. v. AMOCO OIL COMPANY 

No. 8218SC953 

(Filed 4 October 1983) 

1. Negligence ff 35.4 - pedestrian accident - contributory negligence - summary 
judgment improper 

In a negligence action, the trial court erred in entering summary judg- 
ment for defendant where plaintiff pedestrian specifically remembered stop- 
ping two feet from the  edge of the pavement and watching cars pass in both 
directions before he was struck by defendant's truck. The weight and credit of 
the  testimony of plaintiff and the driver of the tanker and to  disinterested 
witnesses which contradicted plaintiffs testimony was for the  jury to  decide. 

2. Negligence 9 12.3- evidence raising issue of last clear chance 
The projected evidence in a negligence case raised an issue of whether 

the driver of a truck had the last clear chance to avoid a collision with plain- 
tiff, since the day was clear and sunny, the plaintiff was wearing bright 
clothing, the  road was straight for a t  least one-quarter of a mile prior to the 
accident, there was little traffic blocking the driver's view of the highway, the 
driver never swerved nor slowed down prior to  striking plaintiff, the  driver 
never blew his horn before impact, and, according to the affiants, plaintiff was 
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oblivious to  the approach of the truck and was looking in the other direction 
until immediately before impact. 

Judge HILL dissenting. 

APPEAL by plaintiff from Kive t t ,  Judge. Judgment entered 8 
July 1982 in Superior Court, GUILFORD County. Heard in the  
Court of Appeals 22 August 1983. 

Fomnan, Fish & Hall, P.A., b y  Paul E. Marth, for plaintiff u p  
pellunt. 

Petree,  Stockton, Robinson, Vaughn, Glaze & Maready, b y  
Norwood Robinson, Daniel R. Taylor, Jr., and Leon E. Porter,  Jr., 
for defendant appellee. 

BECTON, Judge. 

Plaintiff, Marion Douglas McCullough, Jr. ,  instituted this ac- 
tion on 27 March 1981 seeking damages for personal injuries sus- 
tained when he was struck by an oil tanker driven by defendant's 
agent, Noel G .  Mathlery, in Kernersville, North Carolina. After 
filing its Answer denying negligence and alleging contributory 
negligence, and after discovery was initiated, defendant filed a 
motion for summary judgment. After  considering (a) t he  
pleadings, (b) the affidavits of Mathlery and two disinterested 
witnesses that  the plaintiff ran in front of the  truck, and (c) t he  
plaintiffs statement in his deposition that the last thing he 
remembers was being on the shoulder of the road before being 
struck by the  truck, the  trial court entered an order, dated 8 July 
1982, granting summary judgment to  the  defendant and dismiss- 
ing plaintiffs suit. From that  order, plaintiff appeals. 

On 7 March 1979, plaintiff McCullough was a senior a t  
Kernersville Wesleyan Academy in Kernersville, North Carolina. 
Following a 10:OO a.m. class, McCullough went to his car, parked 
in a lot on the  north side of the US. Highway 421 directly across 
from his school, to  pick up a book required for his 11:OO a.m. class. 
McCullough was wearing a yellow shirt  and white pants a t  the  
time. 
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Directly in front of Kernersville Wesleyan Academy, 
Highway 421 divides into two branches or  forks heading west. 
The northern branch leads into downtown Kernersville; the 
southern branch later merges into Interstate 40. A triangular 
grass median separates the two branches of the highway. 

After McCullough got his book from his car, he jogged to the 
northern branch of the road leading into Kernersville where he 
stopped and allowed two cars t o  pass by. McCullough then pro- 
ceeded across the northern branch and entered the grassy median 
between the  branches. Evidence a s  t o  what transpired thereafter 
is conflicting. McCullough testified in his deposition as follows: 

When I reached my car I got my business math book, which 
was on the passenger side in the  front seat. On my way back 
to the  school, I am not really sure, but I think I jogged back 
to  the  right branch [northern branch] of the road. 

I usually do not stop a t  that  point, but I had to because 
two cars were coming. After both cars went by, I walked 
across into the median between the forks. I stopped two feet 
from the northern edge of the pavement of the left branch 
[southern branch] a t  old 421 and looked in a westerly direc- 
tion. There were two vehicles coming headed in a easterly 
direction. One was a Trans Am, which I was interested in 
watching, so I watched it a s  i t  travelled past me. I then saw 
a car go past me in the westerly direction toward Winston- 
Salem. That is the last thing I remember. 

The defendant, on the other hand, presented affidavits from 
Mathlery, the  driver of the oil tanker, and from two eyewitnesses 
that  McCullough ran from the grass median directly in front of 
the oil tanker, never turning his head toward the tanker until it 
was right on top of him, and that  McCullough collided with the 
tanker around the center of its front grille in the lane of travel. 
Both eyewitnesses stated that  the tanker came to a very quick 
stop upon impact and indicated that  the  tanker was not travelling 
a t  an excessive speed. The truck driver stated that  he did not 
observe McCullough crossing the right fork in the  highway but, 
rather, saw him for the first time running toward the highway 
from behind a large directional sign and telephone or power pole 
in the median. The truck driver further indicated that he hit his 
brakes the  moment he saw McCullough, that  he did not blow his 
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horn or change lanes prior to striking McCullough, and that the 
tanker never left the highway or lane of travel. 

As a result of the injuries sustained, McCullough was 
hospitalized in excess of fifty (50) days and incurred medical ex- 
penses in excess of $40,000.00. 

The sole exception and assignment of error on this appeal is 
that the trial court erred as a matter of law in granting the de- 
fendant's motion for summary judgment. 

[1] Because summary judgment deprives a party of an oppor- 
tunity to  develop its case by witnesses, summary judgment is 
proper only when the pleadings, discovery responses, together 
with the affidavits, if any, show that there is no genuine issue as 
to any material fact and that the moving party is entitled to judg- 
ment as a matter of law. N.C. Gen. Stat. 5 1A-1, Rule 56 (1969). 
Not only is the burden on the moving party to establish the lack 
of triable issues of fact, but the court must also look at  the record 
in the light most favorable to the party opposing the motion. 
Sharpe v. Quality Education, Inc., 59 N.C. App. 304, 307, 296 S.E. 
2d 661, 662 (1982). As we stated in Goode v. Tait, Inc., 36 N.C. 
App. 268, 269-70, 243 S.E. 2d 404, 406, disc. rev. denied 295 N.C. 
465, 246 S.E. 2d 215 (1978): 

The rule requires that before summary judgment may be 
had, the materials filed must affirmatively show that not only 
would the moving party be entitled to judgment from the 
evidence contained within the materials, but they must also 
show that there can be no other evidence from which a jury 
could reach a different conclusion as to a material fact. 

The stringent requirements placed on a movant are intended, 
because "summary judgment is a drastic measure, and it should 
be used with caution. (Citation omitted.) This is especially true in 
a negligence case in which a jury ordinarily applies the 
reasonable person standard to the facts of each case." Williams v. 
Carolina Power & Light Go., 296 N.C. 400, 402, 250 S.E. 2d 255, 
257 (1979) (emphasis added). 

Had McCullough stated in his deposition that after getting 
his math book he started back towards school and does not 
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thereafter remember what happened, summary judgment clearly 
would have been appropriate since negligence is not presumed 
from the mere fact that  an accident or injury occurred-the acci- 
dent of injury alone does not raise an inference of negligence. 
Brewer v. Green, 254 N.C. 615, 619, 119 S.E. 2d 610, 613 (1961); 
Grant v. Royal, 250 N.C. 366, 369, 108 S.E. 2d 627, 628 (1959); 
Fleming v. Twiggs, 244 N.C. 666, 668, 94 S.E. 2d 821, 823 (1956). 
But in this case, McCullough stated more. He specifically 
remembers stopping two feet from the edge of the pavement and 
watching cars pass in both directions. Thereafter, plaintiff was 
struck. And it does not matter that  the driver of the tanker and 
two disinterested witnesses contradict McCullough and say that  
he never stopped a t  the edge of the pavement. Judges cannot ac- 
credit the testimony of the disinterested witnesses and discredit 
the testimony of obviously interested witnesses, however sparse 
that  testimony may be. The weight and credit of the  testimony is 
for the jury to decide. Further, the evidence indicates that  the 
driver of the tanker was travelling on a straight highway with lit- 
t le traffic in front of him on a clear and sunny day. Although the 
nothern branch and the grassy median between the two branches 
were visible t o  the  truck driver, he never saw McCullough until it 
was too late for him to  stop. McCullough had on brightly colored 
clothing and was visible t o  drivers and passengers in nearby 
vehicles. 

This forecast of evidence is sufficient t o  preclude summary 
judgment on the negligence issue. In Parker v. Windborne, 50 
N.C. App. 410, 273 S.E. 2d 750, disc. rev. denied, 302 N.C. 398,279 
S.E. 2d 352 (1981), we reversed the entry of a summary judgment 
noting that  driving a car into a jogger on the highway when the 
visibility was clear was some evidence that  the driver was not 
keeping a proper lookout or keeping the vehicle under control. It 
is t rue  that Parker involved a jogger on the highway, but seeing 
what is in the highway in order to avoid a collision is not all that  
is required in automobile negligence cases. In Williams v. Hender- 
son, 230 N.C. 707, 55 S.E. 2d 462 (19491, our Supreme Court 
reversed a judgment of nonsuit noting that  a driver must give 
warning to one on the highway or in close proximity to it. 
Specifically, the Court in Williams said: 

Here the defendant was operating his heavily loaded 
truck a t  45 to  50 miles per hour within 150 feet of the vehicle 
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just ahead. As the road was straight he saw or should have 
seen the deceased on the shoulder of the highway standing a t  
the mail box even before the first truck passed her. She had 
her back to him and was apparently oblivious of his approach. 
Yet he did not slacken his speed or apply his brakes or sound 
his horn. These circumstances present a case for the jury. 

Id. a t  709, 55 S.E. 2d a t  464. 

Without again reciting the conflicts in the evidence, we sum- 
marily rule that  plaintiffs contributory negligence was not 
proved a s  a matter of law. As we recently pointed out: (a) "[ilf 
there  is any question as  to  the  credibility of witnesses or the  
weight of evidence, a summary judgment should be denied," 
Roberson v. Griffeth, 57 N.C. App. 227, 229, 291 S.E. 2d 347, 349, 
disc. rev. denied 306 N.C. 558, 294 S.E. 2d 224 (1982) (emphasis 
added) (quoting Moore v. Fieldcrest Mills, Inc., 296 N.C. 467, 470, 
251 S.E. 2d 419, 422 (1979); and (b) "[c]ontributory negligence is a 
jury question unless the evidence is so clear that  no other conclu- 
sion is possible." Cowan v. Laughridge Construction Co., 57 N.C. 
App. 321, 326, 291 S.E. 2d 287, 290 (1982). 

[2] Finally, we hold that  the projected evidence raises an issue 
whether the driver had a last clear chance to  avoid the collision 
with McCullough, since the day was clear and sunny, the  plaintiff 
was wearing bright clothing, the  road was straight for a t  least 
one-quarter of a mile prior to  the accident, there was little traffic 
blocking the driver's view of the highway, the driver never 
swerved or slowed down prior to  striking McCullough, the  driver 
never blew his horn before impact, and, according to  the affiants, 
plaintiff was oblivious to  the approach of the truck and was look- 
ing in the  other direction until immediately before impact. 

For the  foregoing reasons, the  summary judgment grant  for 
defendant is 

Reversed. 

Chief Judge VAUGHN concurs. 

Judge  HILL dissents. 
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Judge  HILL dissenting. 

I do not see how the driver of the  truck could have done 
anything more t o  avoid the injury. He was travelling on the 
paved portion of the  highway. There is no evidence that  his truck 
left it. Any evidence of t he  driver's negligence is pure specula- 
tion. 

PEGGY W. McCLURE v. THOMAS G. McCLURE 

No. 8218SC1057 

(Filed 4 October 1983) 

1. Husband and Wife O 17- sale of entirety property-proceeds held as tenants 
in common 

When real property held as  tenants by the  entirety is sold, the proceeds 
a r e  ordinarily held as tenants in common. 

2. Husband and Wife O 1- husband's duty to support family 
A husband has a duty t o  support his family regardless of the  wealth of 

t he  wife, and the wife is not liable for debts incurred to meet this obligation. 

3. Husband and Wife 8 1.1- spousal joint savings account-implied consent for 
use for family purposes 

Creation of a spousal joint savings account as a matter of law implies con- 
sent by each spouse to use by the other of funds from the account for purposes 
of sustaining the family or enhancing its standard of living, and upon divorce 
one spouse is not required to account for and reimburse sums expended for 
family purposes from a spousal joint account which originated in part from the 
other spouse's separate earnings and estate. 

APPEAL by plaintiff from Helms, Judge. Judgment entered 25 
May 1982 in Superior Court, GUILFORD County. Heard in the 
Court of Appeals 29 August 1983. 

Eugene S. Tanner, Jr., for plaintiff appellant. 

No brief filed for defendant appellee. 

WHICHARD, Judge. 

I. 

The  issue is whether funds from a joint savings account to 
which a husband and wife contributed equally, which were then 



~ N.C.App.1 COURT OF APPEALS 319 

McClure v. McClure 

used by the  husband for support of the family, must upon divorce 
be deducted entirely from the husband's share of the account. We 
answer in the  negative. 

The court made the following findings of fact, t o  which plain- 
tiff does not except: 

Plaintiff and defendant owned, a s  tenants by the entirety, 
real property located in Virginia. They sold this property for 
$64,553.58, and applied $41,736.19 of that  sum toward the pur- 
chase of a house in Greensboro. They placed the remaining 
$22,817.39 in a joint savings account from which defendant, over a 
period of time, withdrew $4,849.02 for application to  support or 
enhancement of the  standard of living of his wife and children. 

With these funds defendant purchased the following items: a 
refrigerator, a TV and table, a lawnmower, landscaping a t  the 
parties' residence, gutters for the residence, a garage door 
opener, and a 1974 Dodge automobile. Plaintiff now has title t o  
the automobile and a writ of possession to the home, which con- 
tains the  other items which defendant purchased with funds from 
the joint account. 

Shortly before the parties separated, plaintiff withdrew 
$5,500 from the account. 

Plaintiff seeks to  recover her share of the joint account. She 
claims entitlement t o  one-half of the original balance of $22,817.39, 
minus the  $5,500 which she withdrew. She contends that  defend- 
ant had a unilateral duty to support her and the  children, and 
that  he could not draw on her share of the joint account t o  fulfill 
that  obligation. 

The trial court, based on the foregoing findings of fact, con- 
cluded 

as a matter of law that the cash obtained from the sale of the 
Virginia residence retained its characteristic a s  entirety 
property, and, as  such, the defendant was entitled to ex- 
clusive possession of that cash for such time as the parties 
were legally separated or divorced, but that  the same could 
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be charged with the support of the defendant's wife and chil- 
dren; that  the amounts previously referred to in findings of 
fact expended by the defendant were expended for the pur- 
pose of supporting his wife and children in the  total amount 
of $4,849.02; that  after said expenditures the amount of 
$17,968.37 was left remaining as entireties property, of which 
sum the plaintiff upon her divorce from the defendant was 
entitled to $8,984.19; that  a s  the plaintiff has previously 
withdrawn the sum of $5,500.00 from said sum, she is pres- 
ently entitled to recover from the defendant the sum of 
$3,484.19, as  of October 7, 1981. 

It accordingly entered judgment for plaintiff in the sum of 
$3,484.19 plus interest from 7 October 1981. 

Plaintiff appeals. 

IV. 

[I] We note that  the trial court incorrectly concluded "that the 
cash obtained from the  sale of the Virginia residence retained its 
characteristic as  entirety property." Under Virginia law, that  
would nave been the case. Oliver v. Givens, 204 Va. 123, 126-27, 
129 S.E. 2d 661,663 (1963). The law of the situs controls, however, 
see Ellison v. Hunsinger, 237 N.C. 619, 624, 75 S.E. 2d 884, 889 
(1953); and under North Carolina law, which does not recognize an 
estate  by the entirety in personal property, when real property 
held a s  tenants by the entirety is sold the proceeds are  ordinarily 
held a s  tenants in common. Bowling v. Bowling, 252 N.C. 527, 531, 
114 S.E. 2d 228, 231 (1960); Bowling v. Bowling, 243 N.C. 515, 519, 
91 S.E. 2d 176, 180 (1956). 

The erroneous conclusion in this regard is immaterial to  the 
ultimate result, however. 

(21 The following principles a re  generally relevant: 

A husband has a duty to support his family. Ritchie v. White, 
225 N.C. 450, 452-53, 35 S.E. 2d 414, 415 (1945); 2 R. Lee, North 
Carolina Family Law 5 128 (1980). This duty exists regardless of 
the wealth of the wife. Bowling v. Bowling, supra, 252 N.C. a t  533, 
114 S.E. 2d a t  232. The wife is not liable for debts incurred to  
meet this obligation. Robertson v. Robertson, 218 N.C. 447, 450, 
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11 S.E. 2d 318, 320 (1940). "The personal property of a feme 
covert, t o  which she may become in any manner entitled, shall be 
and remain the  sole and separate estate and property of such 
female." Bowling v. Bowling, supra, 252 N.C. a t  531, 114 S.E. 2d 
a t  231. The mere fact that  one party places his or her funds in a 
joint account does not constitute a gift to  the other party. Smith 
v. Smith, 255 N.C. 152, 155, 120 S.E. 2d 575, 578 (1961). Where a 
wife relinquishes control over her property by transferring it t o  
her  husband, absent direct evidence that  she intended to  make a 
gift, the  husband is presumed to  hold the  property in t rust  for 
t he  wife's benefit. Etheredge v. Cochran, 196 N.C. 681, 146 S.E. 
711 (1929). 

In our view, however, t he  facts presented differ from those 
of t he  foregoing cases; and place this case within the general rule 
tha t  even though a husband has a duty t o  support his family, t he  
wife has no right to reimbursement from the  husband for family 
support expenditures from her separate estate made with her 
knowledge and consent. See Annot., 101 A.L.R. 442 (1936). The 
following cases a re  pertinent: 

In Petersen v. Swan, 239 Minn. 98, 57 N.W. 2d 842 (19531, a 
husband and wife, both of whom were employed, placed their sep- 
a ra te  earnings in a joint account. The wife, who had exclusive 
control over the  account, used it to  pay household expenses. The 
court stated: 

Where, as here, the wife commingled her funds with those of 
her husband and paid the  household expenses out of the  com- 
mon fund without any at tempt to segregate her earnings 
from those of her husband, it must be presumed, in the  ab- 
sence of a showing to  the  contrary, that  she intended to  con- 
tribute her share toward the  household expenses. 

Id. a t  104, 57 N.W. 2d a t  846. 

In Spalding v. Spalding, 361 Ill. 387, 198 N.E. 136 (19351, the  
wife had used her separate estate  during the marriage to  pay the  
parties' rent  and other living expenses. In the divorce proceeding 
she contended that  since her husband had a duty to  support her, 
she was entitled to  reimbursement of these sums. The court re- 
jected the  argument, stating: 
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While [married and living together] it is the duty of the hus- 
band to  support and maintain his wife, yet such duty is not a 
debt within the  legal acceptance of that  term. If a husband 
uses his wife's property for the support of the family with 
her knowledge and consent, a gift of such property by the 
wife may be inferred in the absence of proof of a contrary 
agreement, (citations omitted) and where a wife permits her 
husband to receive the income from her separate estate and 
use i t  for the family support the circumstances may justify 
the  inference of a gift. . . . The law will not imply a contract 
on the  part of a husband to  re-pay his wife for her property 
brought into, used and consumed in the household . . . . 

Id. a t  394, 198 N.E. a t  139. The court also stated that  "[plublic 
policy, ever  interested in the maintenance of a harmonious mar- 
riage relation, prohibits a contrary rule." Id. a t  395, 198 N.E. a t  
139. I t  reasoned that  it would be "disastrous to  marital felicity" 
t o  require the husband, after a number of years of using the 
wife's estate, to  account to the wife for the sums expended. Id. 

In Brell v. Brell, 143 Md. 443, 122 A. 635 (19231, the parties, 
like the  parties here, had sold property held a s  tenants by the en- 
tireties. The proceeds had been paid to  the husband "with the 
knowledge and acquiescence of the [wife]." Id. a t  448, 122 A. a t  
637. The husband used part of the proceeds to  pay a debt to the 
wife's son and to  meet certain of the parties' living expenses. The 
court held that  "in the absence of an express promise of the [hus- 
band] t o  repay the  amount paid to the [wife's] son and for the liv- 
ing expenses . . ., there is no implied obligation on his part to do 
so." Id. a t  449. 122 A. a t  637. 

We find the reasoning of these cases persuasive. That 
spouses today commonly contribute their separate earnings or 
estates t o  joint accounts, and periodically draw therefrom to sus- 
tain the  family or  enhance its standard of living, is a matter of 
common and general knowledge. So, too, is the fact that  a stand- 
ard incident of joint accounts is the unilateral right of any party 
to the  account t o  make deposits thereto and withdrawals there- 
from. Pursuant to the principle that  courts take judicial notice of 
subjects and facts of common knowledge, Smith v. Kinston, 249 
N.C. 160, 166, 105 S.E. 2d 648, 653 (19581, we take notice of these 
facts. 
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[3] Given these facts, absent clear and convincing evidence to  
the contrary, creation of a spousal joint account should as  a mat- 
t e r  of law imply consent by each spouse to  use by the  other of 
funds from the  account for purposes of sustaining the family or 
enhancing its standard of living. To require one spouse, upon 
divorce, t o  account for and reimburse sums expended for family 
purposes from a spousal joint account, which originated in part 
from the  other spouse's separate earnings or estate,  and from 
which each spouse had the unilateral right to  withdraw funds a t  
any time, would be both highly impractical and disruptive of the 
marital relationship. We agree with the reasoning of the  Spalding 
court that  it would be "disastrous t o  marital felicity" to  require 
one spouse, after a number of years of using for family purposes 
the other spouse's estate  which has been deposited to  a spousal 
joint account, to  account to  the other spouse for the sums ex- 
pended, and that  "[plublic policy, ever interested in the 
maintenance of a harmonious marriage relation, prohibits a con- 
t ra ry  rule." Spalding, supra, 361 Ill. a t  395, 198 N.E. a t  139. 

Here, the trial court found as  a fact that  defendant withdrew 
the  funds in question for the purpose of supporting his wife and 
children; and plaintiff does not except to  that  finding. The record 
contains no basis for holding that  plaintiff carried the burden of 
proving absence of her consent to  that  use of the  funds. Such con- 
sent  is thus implied from her volitional creation of, and deposit of 
funds to, the joint account; and the trial court properly declined, 
upon divorce, t o  deduct the  sums expended from defendant's 
share of the account. 

Affirmed. 

Chief Judge VAUGHN and Judge PHILLIPS concur. 
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STATE OF NORTH CAROLINA v. MICHAEL JAY HANKINS 

No. 825SC1347 

(Filed 4 October 1983) 

Burglary and Unlawful Breakings 1 5- first degree burglary-intent to commit 
rape or larceny - insufficient evidence 

The State's evidence was insufficient to permit the jury to find that de- 
fendant broke into the victims' house with the intent to commit rape or 
larceny as alleged in the indictment so as to support conviction of defendant 
for first degree burglary where it tended to show that two females were in a 
downstairs room of the house a t  11:45 p.m. when they heard a tap on the door; 
one female opened the door, and defendant pushed the screen door open and 
entered the house; defendant stated that he had a knife and told the females 
to get up against the wall; one female ran into the adjoining bedroom of the 
only male in the house, followed shortly thereafter by the second female; as 
defendant was trying to force his way into the bedroom, a third female came 
down the steps, and defendant told her that he had a knife and to get up 
against the wall or he would kill her; the male then came out of the bedroom 
and began struggling with defendant; defendant then fled from the house; and 
two of the females saw a knife in defendant's hand. Therefore, the jury's ver- 
dict of guilty will be treated as a verdict of guilty of the lesser included of- 
fense of wrongful breaking or entering under G.S. 14-54(b). 

Judge HILL dissenting. 

APPEAL by defendant from Barefoot, Judge. Judgment 
entered 22 July 1982 in Superior Court, NEW HANOVER County. 
Heard in the Court of Appeals 22 September 1983. 

Defendant was tried for first degree burglary. He was 
charged in the indictment with breaking into an occupied dwelling 
house in the nighttime with the intent to commit the crimes of 
rape, armed robbery, larceny and assault with a deadly weapon 
with intent to kill inflicting serious injury. 

The evidence showed that  on 18 April 1982 a t  11:45 p.m. 
Cheryl Denise Coates, Jane  Moseley, Jean Webb, Leslie Mier, 
Ben Jones and Crystal Ashley were in a house in Wrightsville 
Beach. Ms. Coates and Ms. Ashley were in a room downstairs 
when they heard a "light tap" on the front door. Ms. Coates 
opened the door. The defendant pushed the screen door open and 
entered the house. He said to Ms. Coates, "This is no joke. I have 
got a knife. Get up against the wall." Ms. Coates ran into Mr. 
Jones' bedroom. Ms. Coates did not see a knife. Ms. Ashley re- 
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mained in the room with the defendant for a few seconds and fol- 
lowed Ms. Coates into Mr. Jones' bedroom. Ms. Coates roused 
Ben Jones while Ms. Ashley held the door to keep the defendant 
from entering the room. 

Jane Moseley came down the steps as the defendant was try- 
ing to force his way into Mr. Jones' bedroom. He said to her, "I've 
got a knife. This is no joke. Get up against the wall or I will kill 
you." Ben Jones then came out of his bedroom and began strug- 
gling with the defendant. The defendant then fled from the house. 
Ms. Ashley and Ms. Moseley saw a knife in the defendant's hand. 
The court submitted first degree burglary to  the jury on the 
theory that the defendant could have had the intention at  the 
time he entered the house to have committed rape or larceny. 

The defendant was convicted of first degree burglary. He ap- 
pealed from the imposition of a prison sentence. 

Attorney General Edmisten, by Special Deputy Attorney 
General John R. B. Matthis and Associate Attorney Philip A. 
Telfer, for the State. 

William Norton Mason for defendant appellant. 

WEBB, Judge. 

We believe we are bound by State v. Rushing, 61 N.C. App. 
62, 300 S.E. 2d 445, a f f 4  308 N.C. 804, 303 S.E. 2d 822 (1983) to 
hold there was not sufficient evidence that the defendant in- 
tended to  commit rape a t  the time he entered the house for a 
charge of first degree burglary to have been submitted to the 
jury. In Rushing there was evidence that the prosecuting witness 
was awakened by the defendant as he came through her bedroom 
window. When she asked for his identity the defendant said, 
"Don't holler, don't scream, I got a gun, I'll shoot you," and came 
to  the side of the bed at  which time he seized the prosecuting 
witness' arm. She tried to turn on the light and the defendant 
told her not to move. She screamed which woke her small child 
who also screamed. The defendant then fled. A panel of this Court 
held, with one dissent, and was affirmed by the Supreme Court 
without an opinion, that this was not sufficient evidence for the 
jury to find the defendant intended to commit rape when he 
entered the bedroom. We believe the evidence in Rushing was 
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stronger against the defendant than it is in this case. We hold 
that  we are  bound by Rushing to  hold there was insufficient 
evidence for the jury to  find the defendant intended to rape 
anyone when he entered the dwelling. The State relies on State v. 
Smith, 211 N.C. 93, 189 S.E. 175 (1937). We agree that under 
Smith there might be sufficient evidence that  the  defendant in 
this case intended to  commit rape when he entered the house. 
Smith was not cited by this Court or the Supreme Court in their 
opinions. In light of our Supreme Court's affirmation of Rushing, 
we do not believe we should follow Smith. 

, We also hold there was not sufficient evidence to  submit to 
the jury the  question whether the defendant intended to commit 
larceny. The State relied on State v. Simpson, 303 N.C. 439, 279 
S.E. 2d 542 (1981) and State v. Redmond, 14 N.C. App. 585, 188 
S.E. 2d 725 (1972) for the rule that  "a reasonable inference of 
felonious intent may be drawn from the fact that  an individual 
broke and entered the dwelling of another in the  night." How 
much validity this rule now has in light of our Supreme Court's 
decision in Rushing we do not believe we have to  decide. In this 
case we believe the manner of the defendant's entry into the 
house does not give rise to an inference that  he intended to  com- 
mit larceny. The defendant was apparently confused when he en- 
tered the house. After Ms. Coates and Ms. Ashley left him alone 
he did not t ry  to take anything. We do not believe there is a 
logical inference from the manner of the defendant's entry into 
the house that  he intended to commit larceny. 

The court did not submit the first degree burglary charge on 
the basis of armed robbery or assault with a deadly weapon with 
intent t o  kill inflicting serious bodily injury. We do not have to 
determine whether there was sufficient evidence to  have so sub- 
mitted a charge of first degree burglary. 

We believe the evidence that  defendant pushed the screen 
door open and came into the house was evidence from which the 
jury could have found the defendant guilty of wrongful breaking 
or entry, a misdemeanor under G.S. 14-54(b). See Sta te  v. Wade, 
14 N.C. App. 414, 188 S.E. 2d 714 (1972). This is a lesser included 
offense of first degree burglary and we remand for sentencing on 
that charge. See State  v. Rushing, supra  
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Reversed and remanded. 

Judge  HEDRICK concurs. 

Judge  HILL dissents. 

Judge HILL dissenting. 

I dissent. On review the  S ta te  is entitled t o  all reasonable in- 
ferences which may be drawn from the  evidence. See State v. 
McKinney, 288 N.C. 113, 215 S.E. 2d 578 (1975). On a charge of 
burglary the  intent to  commit a felony must exist a t  the  time of 
entry, and it is no defense that  the  defendant abandoned the  in- 
tent  after entering. State v. Wilson, 293 N.C. 47, 235 S.E. 2d 219 
(1977). 

I believe there  is sufficient evidence from which the  jury 
could draw an inference that  t he  defendant intended t o  gratify his 
passions when he entered t he  house, or  t o  commit larceny, albeit 
he failed t o  complete either act under the  circumstances. 

A t  11:45 p.m. the  defendant tapped on t he  door t o  a house oc- 
cupied a t  t he  time by only two ladies. When one opened the door, 
the defendant forcibly pushed the  screen door open and entered 
the house, saying t o  the  lady who opened t he  door, "This is no 
joke. I've got a knife. Get up against the  wall." The lady rushed 
into an adjoining bedroom. The remaining lady likewise followed 
the  first into t he  bedroom. She was followed by t he  defendant 
who beat on t he  closed bedroom door. A third lady came down 
the  s teps while t he  defendant was trying t o  force his way into the 
bedroom, and t he  defendant said t o  her: "I've got a knife. This is 
no joke. Get up against the  wall or  I will kill you." The lone man 
in the  house then appeared and began struggling with the  defend- 
ant,  who then fled t he  house. 

I am of t he  opinion there  is sufficient evidence from which 
the  jury could infer t he  defendant broke and entered this dwell- 
ing with t he  intent t o  commit a felony therein. The room he 
entered was occupied by two ladies, on whom he could have grat- 
ified his passion. The house was a dwelling occupied by them, and 
with occupancy the  inference can be drawn tha t  there  were 
things of value therein, which the  defendant could have taken. 
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The defendant actually pursued both these ladies until 
stopped by the  bedroom door which they were holding, and con- 
tinued to  force himself upon them. Only when he was attacked by 
the  man of the  house did he flee. 

In my opinion the trial judge correctly submitted first degree 
burglary to  the jury on the  theory that  a t  the time he entered the 
house he had the intention to  commit rape or  larceny, and aban- 
doned his intention only when attacked by the male occupant. See 
S ta t e  v. Simpson, 303 N.C. 439, 279 S.E. 2d 542 (1981); S ta te  v. 
Redmond 14 N.C. App. 585, 188 S.E. 2d 725 (1972). 

I would distinguish Sta te  v. Rushing, supra, where the in- 
tended felony charged was rape alone, and the  prosecution admit- 
ted she had invited men other than her boyfriend to  come to  her 
home. Here there is sufficient evidence from which the jury could 
infer rape or larceny, or both. 

RONNIE STILES AND WIFE, PATRICIA A. STILES v. CHARLES M. MORGAN 
CO.. INC. 

No. 8229DC1055 

(Filed 4 October 1983) 

Damages 5, 6- instructions on measure of damages for defect in new home in- 
correctly stated 

In an action for breach of both express and implied warranties in the con- 
struction of a home, the trial court erred in its instructions concerning 
damages where the trial court instructed as to  the method of measuring 
damages by looking a t  the difference in the value of the house as warranted 
and its value as actually built but failed to  instruct as to the method of 
measuring damages by the cost of repair. 

APPEAL by defendant from Guice, Judge. Judgment entered 
7 May 1982 in District Court, TRANSYLVANIA County. Heard in 
the  Court of Appeals 26 August 1983. 

Plaintiffs brought this action for breach of both express and 
implied warranties in the construction of a house. From a judg- 
ment entered on a verdict for plaintiffs, defendant appeals. 



N.C.App.1 COURT OF APPEALS 329 

Stiles v. Charles M. Morgan Co. 

Ramsey, Smart & Ramsey, P.A., by Michael K. Pratt, for 
defendant appellant. 

Larry J. Ford for plaintiff appellees. 

WHICHARD, Judge. 

Plaintiffs purchased a newly constructed house from defend- 
ant for the sum of $51,500. After moving into the house, they 
discovered that the downstairs area leaked. The cost of repairing 
the leakage was $4,439.50. The cost of replacing paneling, 
molding, carpet, and other items damaged by the leakage was 
$1,131.17. The total cost to plaintiffs, then, of correcting the 
defect and restoring the home, was $5,570.67. 

Plaintiffs brought this action for breach of both express and 
implied warranties in the construction of the house. The jury 
returned a verdict for plaintiffs in the amount of $5,500. Defend- 
ant contends the court erred in not explaining the law as i t  arises 
on the evidence as to damages. We agree, and accordingly award 
a new trial. 

The trial court has a "duty, without a request for special in- 
struction, to explain the law and apply it to the evidence on all 
substantial features of the case." Board of Transportation v. 
Rand, 299 N.C. 476, 483, 263 S.E. 2d 565, 570 (1980); see also G.S. 
1A-1, Rule 51(a); Investment Properties v. Norburn, 281 N.C. 191, 
197, 188 S.E. 2d 342, 346 (1972). The failure to do so constitutes 
prejudicial error and entitles the aggrieved party to a new trial. 
Board of Transportation v. Rand, supra; Clifford v. River Bend 
Plantation, 55 N.C. App. 514, 521, 286 S.E. 2d 352, 356 (1982). 

In a breach of warranty action there are two methods of 
measuring damages. The first method looks a t  the difference in 
the value of the house as warranted and its value as actually 
built. This method is used when the trier of fact determines that 
a substantial part of the work would have to be redone to comply 
with the contract. The second method measures the damages by 
the cost of repairs. I t  is used when the trier of fact determines 
that  the defects can be corrected without undoing a substantial 
part of the work. Leggette v. Pittman, 268 N.C. 292, 293, 150 S.E. 
2d 420, 421 (1966); Robbins v. Trading Post, Inc., 251 N.C. 663, 
666, 111 S.E. 2d 884, 887 (1959); Coley v. Eudy, 51 N.C. App. 310, 
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314, 276 S.E. 2d 462, 466 (1981); Dobbs, Remedies 5 12.21, at  
897-99 (1973). 

Generally, before the builder makes extensive efforts to 
remedy the  defect, either measure may be used. See Hartley v. 
Ballou, 286 N.C. 51, 63, 209 S.E. 2d 776, 783 (1974); Stone v. 
Homes, Inc., 37 N.C. App. 97, 104, 245 S.E. 2d 801, 806-07, disc. 
rev. denied 295 N.C. 653, 248 S.E. 2d 257 (1978). The tr ier  of fact 
must, however, determine whether a substantial part of the work 
would have to  be redone in order to determine which method is 
more appropriate in a particular case. LaGasse v. Gardner, 60 
N.C. App. 165, 169-70, 298 S.E. 2d 393, 396 (1982). 

Additionally, in a breach of warranty action, the  aggrieved 
party can recover "such special damages as  were within the con- 
templation of the parties." Insurance Co. v. Chevrolet Co., 253 
N.C. 243, 249, 116 S.E. 2d 780, 785 (1960). In another case based on 
water leakage, this Court stated: "It was within the  contempla- 
tion of the  parties a t  the time of the making of the  contract that 
improper construction could lead to water damage with attendant 
expenses to  the  plaintiff." Hartley v. Ballou, 20 N.C. App. 493, 
499, 201 S.E. 2d 712, 715-16, rev'd on other grounds, 286 N.C. 51, 
209 S.E. 2d 776 (1974). Thus, plaintiffs should be allowed to 
recover any special damages incurred because of the water 
damage. 

Based on the evidence presented, i t  would have been proper 
for the court to have instructed the jury that  if i t  determined 
that  a substantial part  of the work had to be redone, it should 
then award plaintiffs the difference in the value of the  house as 
warranted and as in fact received; but that  if i t  determined that  a 
substantial part of the  work would not have to be redone, it 
should then award plaintiffs the cost of repair. Additionally, it 
would have been proper t o  instruct that  regardless of whether 
the jury determined that  substantial work had to be redone, 
plaintiffs were entitled to recover any special damages which 
were within the contemplation of the parties a t  the  making of the 
contract. This would include expenses incurred because of the 
water damage. 

LaGasse, supra, like this case, dealt with the measure of 
damages in a breach of warranty action. The evidence there 
showed that  the cost of repairs was between $10,000 and $12,000. 
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The court, sitting without a jury, concluded that  the  damages 
were $10,000. This Court held that  the trial court erred in not 
determining whether a substantial part of the work would have to  
be redone. I t  remanded for determination of which measure of 
damages was appropriate. 

The court here gave the following instructions: 

Where there is a breach of an implied warranty of 
workmanlike quality the party complaining of damages is en- 
titled t o  recover the  difference between the  reasonable 
market value of the  property as  impliedly warranted and the 
reasonable market value in its actual condition; tha t  is, the 
amount required t o  bring the property into compliance with 
the implied warranty. 

Where there is a breach of express warranty, the party 
complaining of damages, that is, the plaintiffs, a re  entitled to  
recover the difference between the reasonable market value 
of the  property as  expressly warranted and the  reasonable 
market value in its actual condition. 

So, finally, members of the jury, . . . if you find by the 
greater weight of the evidence that  the plaintiffs have sus- 
tained damages, some amount of damages, under the  rules 
which the  Court has just given you, then the plaintiffs a re  en- 
titled to  recover the difference between the reasonable 
market value of the property as  impliedly warranted or ex- 
pressly warranted and the reasonable market value in its ac- 
tual condition. 

Ju s t  as  the court in LaGasse erred in concluding that  the 
cost of repair constituted the plaintiffs' damages, without finding 
whether the appropriate measure was the "cost" rule or the 
"value" rule, see Dobbs ,  supra, a t  897, so the court here erred in 
instructing only as  t o  the difference in value measure. I t  should 
have instructed as  to  both measures, and that  the  jury should 
determine the applicable measure based on i ts  finding as  to  
whether . a  substantial portion of the work would have to  be 
redone. I t  also should have instructed regarding plaintiffs' entitle- 
ment t o  any special damages which were within the contempla- 
tion of the  parties a t  the making of the contract. 
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Defendant also contends the court erred in submitting breach 
of both express and implied warranty as a single issue. The 
record reveals neither objection to the issues submitted nor re- 
quest for the submission of issues differently framed. Absent 
such, objection to the issues submitted generally is deemed 
waived and not tenderable on appeal. See G.S. 1A-1, Rule 49(c); 
Foods, Inc. v. Super Markets, 288 N.C. 213, 225-26, 217 S.E. 2d 
566, 576 (1975); Van Poole v. Messer, 25 N.C. App. 203, 206, 212 
S.E. 2d 548, 550 (1975); Brunt v. Compton, 16 N.C. App. 184, 
185-86, 191 S.E. 2d 383,384, cert. denied, 282 N.C. 672, 196 S.E. 2d 
809 (1972). In view of the disposition made herein, it will suffice to 
recommend that upon retrial separate issues be submitted. 

New trial. 

Judges JOHNSON and EAGLES concur. 

PATRICIA MARY FRENDLICH v. VAUGHAN'S FOODS OF HENDERSON, INC. 

No. 829SC800 

(Filed 4 October 1983) 

1. Rules of Civil Procedure O 56- motion for summary judgment-question 
before the court 

On a motion for summary judgment, the question before the court is 
whether the pleadings, discovery documents and affidavits, viewed in the light 
most favorable to the non-movant, support a finding that there is no genuine 
issue as to  any material fact and that the moving party is entitled to judgment 
as a matter of law. G.S. 1A-1, Rule 56M. 

2. Rules of Civil Procedure O 56.2- motion for summary judgment-burden of 
proof 

The party moving for summary judgment must show the lack of a genuine 
issue of material fact and that it is entitled to judgment as a matter of law, 
either by demonstrating the non-existence of an essential element of each 
claim or by presenting a defense to plaintiffs claims as a matter of law. 

3. Rules of Civil Procedure O 56.6- summary judgment in negligence cases 
While summary judgment is generally not appropriate in negligence 

cases, it may be appropriate when it appears that there can be no recovery for 
plaintiff even if the facts as alleged by plaintiff are taken as true. 
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4. Negligence 8 48- entrances to store-duty of storekeeper 
A storekeeper has a duty to exercise ordinary care to maintain the ap- 

proaches and entrances to his store in a reasonably safe condition and to warn 
his customers of any hidden dangers or unsafe conditions of which he knows or 
in the exercise of reasonable care should have known, but a storekeeper is 
under no duty to warn his customers of a condition which is obvious. 

5. Negligence 8 48- bi-level sidewalk in front of store-no negligence by store- 
owner 

In an action to recover for injuries received when plaintiff patron fell 
after failing to see a second step down a t  the street  curb while carrying two 
bags of groceries from defendant's store, defendant was not negligent in main- 
taining between the store entrance and the street  a bi-level sidewalk contain- 
ing one step four feet from the entrance and another step down a t  the street  
curb three feet from the step absent some special circumstance such as poor 
construction, poor lighting, or a diversion of attention created by defendant. 

APPEAL by plaintiff from Brewer, Judge. Judgment entered 9 
March 1982 in Superior Court, VANCE County. Heard in the Court 
of Appeals 18 May 1983. 

Plaintiff filed this action seeking to recover damages for in- 
juries she sustained on 10 August 1976 when she fell after failing 
to see a second curb outside defendant's store. She alleged that 
defendant was negligent in maintaining a double curb at  the en- 
trance of its store and in failing to  post signs or warnings in- 
structing patrons of the danger presented by the double curb 
when i t  knew, or should have known, that the double curb would 
or could be unfamiliar to patrons or not readily visible to patrons 
carrying groceries from the store. 

Defendant denied that it was negligent and alleged that the 
fall occurred on property owned by the City of Henderson which 
defendant had no duty to keep safe and that plaintiff was con- 
tributorily negligent in failing to see, through the exercise of or- 
dinary care, the open and obvious condition of the double curb. 

Defendant moved for summary judgment. At the hearing on 
the motion, the court had before it the pleadings and the deposi- 
tions of plaintiff and her husband. Attached to the depositions 
were photographs and exhibits describing the scene of the acci- 
dent. These materials tended to show the following: On 10 August 
1976, plaintiff and her husband stopped a t  defendant store in the 
City of Henderson while returning to their New Jersey home 
from Florida. Plaintiffs husband let her out of the automobile 
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near the entrance to the store and then parked on the street 
directly in front of the entrance awaiting her return. Shortly 
thereafter, plaintiff emerged from the store carrying two bags of 
groceries. 

Separating the entrancelexit of the store from the street was 
a bi-level sidewalk seven feet wide. Four feet from the store en- 
trance was a step down which, due to the slope of the street, 
varied in height. Three feet from this step was the street curb. 

Plaintiff observed and safely negotiated the first step leading 
to her car but fell and struck the car when she failed to see the 
step down from the curb onto the street. Plaintiff testified that 
she did not anticipate the second step, because she was unfamiliar 
with double steps since in New Jersey there were only single 
steps. When she looked down for the first step, she did not see 
the second step. As she approached the car she was looking 
straight ahead to the open car door. Visibility was clear that day 
and defendant had done nothing to divert her attention. Her 
eyesight was good. 

From summary judgment for defendant, plaintiff appealed. 

Stainback, Ellis & Satterwhite, by Kermit W. Ellis, Jr., for 
plaintiff appellant. 

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog, by D. 
James Jones, Jr., and Hight, Faulkner, Hight & Fleming, by Lee 
A. Faulkner, for defendant appellee. 

JOHNSON, Judge. 

The question presented for review is whether summary judg- 
ment for defendant was proper. For the reasons that follow, we 
hold that i t  was. 

(11 On a motion for summary judgment, the question before the 
Court is whether the pleadings, discovery documents and affida- 
vits, viewed in the light most favorable to the non-movant, sup- 
port a finding that  there is no genuine issue as to  any material 
fact and that the moving party is entitled to judgment as a mat- 
ter  of law. G.S. 1A-1, Rule 56W; Stanley v. Walker, 55 N.C. App. 
377, 285 S.E. 2d 297 (1982); Patterson v. Reid 10 N.C. App. 22, 178 
S.E. 2d 1 (1970). 
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[2,3] The moving party must show the lack of a genuine issue of 
material fact and that  it is entitled to judgment as  a matter of 
law, either by demonstrating the non-existence of an essential ele- 
ment of each claim or  by presenting a defense to  plaintiffs claims 
a s  a matter of law. Moore v. Fieldcrest Mills, Inc., 296 N.C. 467, 
251 S.E. 2d 419 (1979); Tolbert v. Tea Co., 22 N.C. App. 491, 206 
S.E. 2d 816 (1974). If the material before the court a t  the sum- 
mary judgment hearing would require a directed verdict for de- 
fendant a t  trial, defendant is entitled to summary judgment. 
Whitaker v. Blackbum, 47 N.C. App. 144, 266 S.E. 2d 763 (1980). 
While summary judgment is generally not appropriate in negli- 
gence cases, i t  may be appropriate when it appears that  there can 
be no recovery for plaintiff even if the facts as  alleged by plaintiff 
a re  taken as true. Id.; Cox v. Haworth and Cox v. Haworth, 54 
N.C. App. 328, 283 S.E. 2d 392 (1981). 

A prima facie case of negligence liability is alleged when a 
plaintiff shows that: defendant owed her a duty of care; defendant 
breached that  duty; the breach was the actual and proximate 
cause of plaintiffs injury; and damages resulted from the  injury. 
Southerland v. Kapp, 59 N.C. App. 94, 295 S.E. 2d 602 (1982). Tak- 
ing all the facts alleged by plaintiff as  true, we conclude that 
defendant has shown that  i t  has not breached any duty owed to 
plaintiff. 

[4] The duty a storekeeper owes to his business invitees is well 
stated in Garner v. Greyhound Corp., 250 N.C. 151, 108 S.E. 2d 
461 (1959). A storekeeper has a duty to exercise ordinary care to 
maintain the approaches and entrances to his store in a reason- 
ably safe condition and to warn his customers of any hidden 
dangers or unsafe conditions of which it knew or in the  exercise 
of reasonable supervision should have known. A storekeeper is 
not an insurer of the safety of his customers, and is liable only for 
injuries resulting from negligence on his part. He is under no 
duty to warn his customers of a condition which is obvious. 

We also find Garner, supra, t o  be particularly instructive 
because of its striking factual similarity to the case a t  bar. In 
front of defendant's gift shop was a sidewalk which sloped down- 
ward to the south. At the south end of the entryway, there was a 
six inch perpendicular drop-off to the sidewalk; in the middle a 
three inch drop-off; and a t  the north end the entryway and side- 
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walk were approximately flush. There was a downward slope 
from the doors toward the sidewalk. Upon exiting defendant's 
store, plaintiff fell when she failed to see the six inch drop-off. 
Plaintiff alleged that defendant was negligent in that defendant 
knew, or in the exercise of due care should have known, of the 
dangerous condition and failed to  correct that condition. Plaintiff 
alleged that the entryway was dangerous and defective in that it 
sloped; it fell off vertically a t  the sidewalk a t  varying distances 
up to  six inches; it had the appearance of going straight into the 
sidewalk, thus creating an optical illusion and camouflaged effect, 
and constituted a latent defect; no handrails or supports were 
provided; and no warnings were posted. The court rejected each 
of these allegations in holding that a motion for judgment of in- 
voluntary nonsuit should have been allowed. As the court stated: 

"The mere fact that a step up or down, or a flight of steps up 
or down, is maintained a t  the entrance or exit of a building is 
no evidence of negligence, if the step is in good repair and in 
plain view. . . . If the step is properly constructed, but poor- 
ly lighted, and by reason of this fact one entering the store 
sustains an injury, recovery may be had. On the other hand, 
if the step is properly constructed and well lighted so that it 
can be seen by one entering or leaving the store, by the exer- 
cise of reasonable care, then there is no liability." 

In the instant case, the weather was clear, the entryway was 
not crowded, only a few persons were passing on the side- 
walk, and the plaintiff was not carrying bundles of merchan- 
dise. In the absence of some unusual condition, the mere fact 
that  the entryway and sidewalk sloped, and that there was a 
drop-off of varying height a t  the sidewalk, did not constitute 
negligence. (Citation omitted.) 

250 N.C. a t  159,108 S.E. 2d a t  467. Because the step down was ob- 
vious, being in plain view in broad daylight, the defendant had no 
duty to  warn or to provide handrails. 

Similarly, in Harrison v. Williams, 260 N.C. 392, 132 S.E. 2d 
869 (19631, the plaintiff fell when she failed to see a step down. 
The court held that the employment of steps is negligence only 
when by the step's character, location or surroundings, a reason- 
ably prudent person would not be likely to expect a step or see it. 
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[S] The mere existence of a condition which causes an injury is 
not negligence per se, and the occurrence of the injury does not 
raise a presumption of negligence. Spell v. Contractors, 261 N.C. 
589, 135 S.E. 2d 544 (1964). Here, the  mere presence of a double 
s tep is insufficient t o  constitute negligence, absent some special 
circumstance, such as poor construction of the  step, poor lighting, 
or  a diversion of attention created by defendant. 

Plaintiff argues that  a distinguishing factor between her case 
and the  others cited is that she was carrying two bags of gro- 
ceries. This distinction is not persuasive. In Coleman v. Colonial 
Stores, Inc., 259 N.C. 241, 130 S.E. 2d 338 (19631, the plaintiff was 
carrying bags of groceries when he tripped over a four foot metal 
screen. In affirming a judgment of involuntary nonsuit, the court 
held that  the defendant was under no duty to warn its customers 
of a condition which was obvious to any ordinarily intelligent per- 
son. The plaintiffs evidence plainly showed he failed to exercise 
ordinary care for his own safety. 

Here, plaintiffs deposition testimony negates any contention 
that  the  bags obstructed her view. Mrs. Frendlich testified that  
she was looking straight ahead with her attention focused on the 
open car door when she fell. She stated that  she fell because she 
did not anticipate a second step. She specifically looked for and 
safely negotiated the first step. Defendant did nothing to divert 
her attention. Indeed, her husband and family were the ones who 
had diverted her attention. There was no allegation or evidence 
that  the bags of groceries prevented her from seeing the second 
step down, which was actually a s treet  curb in plain view in 
broad daylight. If anything, Mrs. Frendlich's testimony shows 
that  she was contributorily negligent. 

Because our decision has mooted defendant's cross-assign- 
ment of error, we need not consider it. 

The judgment of the trial court is 

Affirmed. 

Judges WHICHARD and EAGLES concur. 
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VONNIE RAY MINTZ v. LUTHA D. MINTZ 

No. 825DC1070 

(Filed 4 October 1983) 

Divorce and Alimony B 25.13- improper child visitation order-noncompliance 
with due process 

A trial judge improperly ordered that the mother of a child would be in- 
carcerated upon the father's oral report to the sheriff of her noncompliance 
with a visitation order since, on its face, the order failed to comply with the 
due process of law before depriving the mother of her right to liberty. 

APPEAL by plaintiff from Rice, Judge. Order entered 2 July 
1982 in District Court, NEW HANOVER County. Heard in the Court 
of Appeals 31 August 1983. 

Mitwol and Gillespie b y  Michael R. Mitwol for plaintiff a p  
pellant. 

No counsel contra, 

BRASWELL, Judge. 

This case concerns a domestic confrontation between mother 
and father over forced visitation of their 11-year-old child with 
the  father. The trial judge had ordered that  the  mother would be 
incarcerated upon the  father's oral report to  the  sheriff of her 
noncompliance with visitation. As a result of that  order the 
plaintiff-mother appeals. The issue before the  court is the  validity 
of the  trial court's order of 2 July 1982. We hold the  order to  be 
invalid and remand for a new hearing. 

The matter  arose through the  defendant-father's motion in 
the  cause in a divorce action which had awarded t o  t he  plaintiff- 
mother custody of their son, Lutha David Mintz, 111, and had 
granted certain visitation rights to  the  defendant-father. The mo- 
tion sought t o  have the  plaintiff-mother show cause why she 
should not be adjudged in contempt for a violation of the visita- 
tion portion of the  earlier order. In a unique sense, the  dispute is 
not over a right to  visitation, or the  times, place, o r  terms of 
visitation. The mother's position in response t o  the  contempt pro- 
ceeding, and later  in evidence, is that  the  child refused to  visit 
the  father and tha t  she could not make him go. She felt she 
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"could not force David to  go with his dad." She "left it up t o  him." 
"[Tlhis is one decision he makes himself." 

The evidence reflects that  David is an intelligent, well- 
behaved, young man, has never made below a " B  in school, has 
never missed a day of school, and will be in the sixth grade. He 
had read the divorce papers and court orders himself concerning 
the  award of visitation. For reasons satisfactory to  himself, David 
simply did not want to  visit his father, and his mother did not in- 
sist on his compliance with the  visitation order. 

The findings of fact in the  challenged order of 2 July 1982 
reflect the  details of the  visitation rights awarded in the  order of 
12 February 1981, and state  that  the father has been unable t o  
pick up the  son as  specified. The father was found t o  be a person 
of good character and to  be in compliance with all orders entered 
in the cause. Therefore, no reasons existed as  to why the father 
should not be allowed his visitation rights. 

The single, separately listed conclusion of law declared that: 

1. Defendant, LUTHA D. MINTZ, is legally entitled t o  be 
awarded visitation rights with his son, LUTHA DAVID MINTZ, 
111. 

In t he  final portion of the  order, the court set  specific hours 
and days of visitation. Then the  judge ordered that: 

c. If defendant goes t o  plaintiffs residence to  pick up his 
son and his son is not a t  the  home and ready to  go with his 
father, defendant shall remain a t  plaintiffs residence until 
seven o'clock p.m. (7:00 p.m.) and thereafter he is hereby 
directed to take a copy of this Court Order to  the  Sheriff of 
New Hanover County and the  Sheriff, or any of his Deputies, 
is hereby ORDERED AND DIRECTED to immediately locate and 
ar res t  plaintiff. She shall be placed in the New Hanover 
County Jail until this matter  can be heard by the Court. In 
the  event plaintiff is arrested under the terms of this Order, 
she may be released upon posting of a ..od [sic] and sufficient 
bond in the sum of ONE THOUSAND AND NO1100 ($1,000.00) 
DOLLARS; 

d. The Sheriff of New Hanover County is further 
directed to  take custody of the  minor child, LUTHA DAVID 
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MINTZ, 111, when and if plaintiff is taken into custody and 
said minor child shall be turned over to his father by the 
Sheriffs Department . . . . 
The order of 2 July 1982 which might put the mother in jail 

or require her to post bond mandates a procedure without com- 
plying with due process of law. The order contains no provision 
for notice of alleged violation or opportunity to be heard in ad- 
vance of incarceration. At least an opportunity to show cause why 
she did not comply should have been afforded the mother. As 
worded, the order permits the father to become the instant judge 
of a willful violation of the court order by his mere oral showing 
to the sheriff of noncompliance. I t  is permissive incarceration by 
action of the father and no due process action by the court that 
destroys the validity of the order. See Tucker v. Tucker, 288 N.C. 
81, 216 S.E. 2d 1 (1975). Conceivably, there are many valid, 
justifiable reasons which might prevent the mother from turning 
the child over to the father, such as a sickness of the child or the 
occurrence of some natural disaster. Nevertheless, under the cur- 
rent order the father still could have had the mother placed in jail 
on his verbal command. 

In all custody or visitation cases the child's best interest is 
the polestar. In re Peal, 305 N.C. 640, 645, 290 S.E. 2d 664, 667 
(1982). Here, the order fails to contain any findings that the best 
interests and welfare of the child would be served by jailing the 
mother if the child refuses to visit with his father. See Swicegood 
v. Swicegood, 270 N.C. 278, 154 S.E. 2d 324 (1967); and Mont- 
gomery v. Montgomery, 32 N.C. App. 154, 231 S.E. 2d 26 (1977). 
This failing in the order also contributes to its invalidity. 

As enunciated by our Supreme Court in Tucker v. Tucker, 
supra, a t  87, 216 S.E. 2d a t  5, "[Plarents have the natural and 
legal right to the custody, companionship, control, and bringing 
up of their infant children, and this right may not lightly be 
denied or interfered with by action of the courts. This right is not 
absolute, however, and it may be interfered with or denied for 
substantial and sufficient reasons, and is subject to judicial con- 
trol when the interest and welfare of the children clearly require 
it." 

If the child is of the age of discretion, the child's preference 
on visitation may be considered, but his choice is not absolute or 
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controlling. See C b k  v. Cark, 294 N.C. 554, 576-77, 243 S.E. 2d 
129, 142 (1978); Kearns v. Kearns, 6 N.C. App. 319, 325, 170 S.E. 
2d 132, 136 (1969); 3 R. Lee, N.C. Family Law !j 224 (4th ed. 1981). 
As t o  what age is the age of discretion, we feel that the better 
statement of the law is that found in 42 Am. Jur. 2d Infants !j 45 
(1969): 

The nearer the child approaches the age of 14, the greater is 
the weight which should be given to  the child's custodial 
preference. 

As to when the child is mature and intelligent enough to 
formulate a rational judgment concerning its welfare, it is 
generally agreed that in the absence of a statute to  the con- 
trary, no specific age is set by law in this regard, but the 
question depends on the mental capacity, or the mental 
development, or the intelligence of each child in question. 

It remains the duty of the trial judge to determine the weight to 
be accorded the child's preference, to find and conclude what is in 
the best interest of the child, and to decide what promotes the 
welfare of the child. 

Although improperly attempted in the present case, a trial 
judge has the power to make an order forcing a child to visit the 
noncustodial parent, but only when the circumstances are so com- 
pelling and only after he has done the following: afforded to the 
parties a hearing in accordance with due process; created a prop- 
er court order based on findings of fact and conclusions of law 
determined by the judge to justify and support the order; and 
made findings that include at  a minimum that the drastic action 
of incarceration of a parent is reasonably necessary for the pro- 
motion and protection of the best interest and welfare of the 
child. See generally, In re Custody of Stancil, 10 N.C. App. 545, 
179 S.E. 2d 844 (1971). 

Because the order of 2 July 1982 is devoid of sufficient find- 
ings of fact and has no conclusions of law to support its 
dispositive provisions, and because on its face the order fails to 
comply with the due process of law before depriving the mother 
of her right to liberty, the order is declared invalid. With regard 
to future attempts to enforce visitation, as noted in Fur r  v. Fum; 
22 N.C. App. 487, 488, 206 S.E. 2d 812, 813, cert. denied, 285 N.C. 
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757, 209 S.E. 2d 281 (1974), if a parent "encounters unreasonable 
difficulty in exercising his visitation rights, he may apply to the 
trial judge, who can compel compliance with the order by making 
it more specific." 

Reversed and remanded. 

Judges BECTON and JOHNSON concur. 

CLAYTON BOWEN TURNER v. THERESA HARTLEY TURNER 

No. 8229DC507 

(Filed 4 October 1983) 

1. Rules of Civil Procedure g 52- necessity for separate findings and conclusions 
G.S. 1A-1, Rule 52(a)(l) requires that the findings of fact and conclusions of 

law be stated separately. 

2. Divorce and Alimony B 21.9- equitable distribution of marital property- 
duties of trial court 

In making an equitable distribution of marital property under G.S. 
50-20(c), the trial court must first ascertain what is marital property, then find 
the net value of that property, and finally make a distribution based upon the 
equitable goals of the statute and the various factors specified therein. 

3. Divorce and Alimony g 21.9- equitable distribution of marital proper- 
ty - house purchased before marriage 

If a house was purchased by plaintiff before marriage, it was error for the 
trial court to subject the house, as such, t o  equitable distribution, since the 
house was "separate" rather than "marital" property. If, however, an equity in 
the house developed during the marriage because of improvements or 
payments contributed to by defendant wife, that equity could be marital prop- 
erty and, if not marital property, would be a factor requiring consideration by 
the court, along with other factors specified in the statute, in determining how 
much of the marital property each party is entitled to receive. 

4. Divorce and Alimony B 21.9- equitable distribution of marital proper- 
ty - house and stock-insufficient findings 

The trial court's findings were insufficient to support an equitable 
distribution of the equity in a house owned by plaintiff husband and shares of 
stock purchased by plaintiff through his employer. In making an equitable 
distribution of such property upon remand of this case, the trial court must 
make findings as to  the date plaintiff bought the house; the price of the house, 
the amount paid down, and the amount of the mortgage on the house; 
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plaintiffs equity in the house when the parties were married; the amount of 
the mortgage payments and cost of improvements made on the house during 
the marriage; the earnings of each party; defendant wife's contributions to 
either the equity in the house or the family expenses; the wife's contributions, 
if any, to the purchase of the stock; and the income, means, debts or needs of 
each party when the divorce occurred. 

APPEAL by plaintiff from Guice, Judge. Judgment entered 12 
February 1982 in District Court, RUTHERFORD County. Heard in 
the Court of Appeals 17 March 1983. 

Plaintiff sued for divorce based upon one year's separation. 
In her answer, defendant joined in the prayer for divorce and 
counterclaimed for equitable distribution of marital property. The 
evidence of record, by no means clear or without contradiction, 
tends to  show the following: 

Plaintiff and defendant were married in September, 1976. 
They resided in a house encumbered by a deed of t rust  that  plain- 
tiff had purchased earlier. About a month before the marriage, 
plaintiff refinanced the loan on the house in an amount not 
disclosed by the record, and certain improvements were made to  
the house a t  that time. Title t o  the home was vested solely in 
plaintiff and he was the sole obligor under the note and deed of 
trust.  

In the  months following the marriage, other repairs t o  the 
house were made, the cost of which is not clear. Some of the 
repairs and additions were paid through a loan that  both parties 
signed; others were paid from an insurance settlement for 
damages to  the house, the basis for which, other than that  the 
damage was done by a sheet rock contractor, is not shown. 

During the first two years or so of the marriage, plaintiff 
paid all the household bills. After that until their separation, 
defendant paid the bills, partly from a biweekly allowance re- 
ceived from plaintiff for that  purpose in the amount of $250 4300, 
and partly from her own funds. Defendant did most of the  
housekeeping. During the marraige both parties were regularly 
employed; plaintiffs salary was substantially higher than defend- 
ant's salary; defendant also received intermittant payments from 
her first husband for the support of a child born of that marriage, 
but the full payments required of the former husband were not in- 
sisted upon by defendant. 
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When they separated, defendant moved out of the house, and 
thereafter plaintiff made payments on the deed of trust, as well 
as  on a commercial loan signed by both parties. 

Other than the house, the only asset in controversy was a 
number of shares of stock in plaintiffs employer, Duke Power 
Company. The stock was purchased by plaintiff under a plan 
whereby from two to six percent of his salary was deducted from 
his earnings each pay period and Duke increased whatever was 
deducted by fifty percent; but the company's contributions did 
not vest until a three-year waiting period had passed. During 
1976, plaintiffs salary was $12,448. Defendant testified without 
corroboration that plaintiff purchased stock a t  the rate of $74 per 
month. 

After findings and conclusions referred to in the opinion, it 
was adjudged that defendant is entitled to one-half the value of 
the house a t  the date of the divorce, less the outstanding mort- 
gage balance, and to one-half of the value of the stock acquired 
during the term of the marriage, and the matter was left open for 
further evidence as to the values involved. 

Arledge, Callahan & Franklin, b y  Hugh J. Franklin and J. 
Christopher Callahan, for plaintiff appellant. 

George R. Morrow for defendant appellee. 

PHILLIPS, Judge. 

The findings and conclusions made by the trial court are as 
follows: 

That the parties were married September 11, 1976 and 
lived together until October 20, 1980. 

That both the plaintiff and defendant were employed 
during the term of the marriage and that the wife worked a t  
public works and in the home and is entitled to equitable 
distribution of the property of the plaintiff which she helped 
acquire. 

That the plaintiff has acquired Duke Power stock at  the 
rate of $74.00 per month for his contribution and the wife is 
entitled to one-half of said stock acquired through the term of 
the marriage. 
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That the plaintiff purchased a house one month before 
the marriage and the same was appraised by Citizens 
Federal Savings & Loan Association of Rutherfordton at  that 
time and that the defendant has helped pay for same and also 
improve said house and is entitled to one-half of the equity in i 

said house as  of the date of the divorce. 

That the defendant shall inquire through subpoena or 
otherwise as to the number of shares of Duke Power stock 
owned or to which plaintiff had a beneficial interest as of this 
date and plaintiff is enjoined from disposing of more than 
one-half of said stock pending the final hearing in this matter. 

That the parties shall have the marital residence ap- 
praised by the Citizens Federal Savings & Loan Association 
of Rutherfordton as to its value as of February 4, 1982 and 
plaintiff is enjoined from encumbering or conveying same 
pending the further hearing in this matter. 

That said cause shall come on for further hearing before 
the undersigned at  which time both parties may offer addi- 
tional evidence as to the value of said marital property above 
described to achieve an equitable distribution. 

[I] These findings and conclusions are inadequate or incorrect 
for several reasons. For one thing, the findings of fact and conclu- 
sions of law are  not stated separately, as Rule 52(a)(l) of the 
North Carolina Rules of Civil Procedure requires. This require- 
ment is not a mere technicality; it serves a necessary purpose. 
Only by examining specific findings and conclusions can either the 
litigants, the trial court, or a reviewing court determine if there 
has been a correct application of law to fact. Quick v. Quick, 305 
N.C. 446, 290 S.E. 2d 653 (1982). Nor do the written findings and 
conclusions "support the determination that the marital property 
has been equitably divided," as G.S. 50-20(j) directs. 

[2] Under G.S. 50-20(c), equitable distribution applies only to the 
net value of marital property. This requires the trial court to first 
ascertain what is marital property, then to find the net value of 
that property, and finally to make a distribution based upon the 
equitable goals of the statute and the various factors specified 
therein. This has not been done in this instance, as a consequence 
of which the findings and conclusions as to the house and stock 
are either inadequate or erroneous or both. 
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[3] If the house was purchased by plaintiff before the marriage, 
as the finding states, then it was error to subject the house, as 
such, to equitable distribution, since under G.S. 50-20(a)(2), proper- 
ty acquired by a spouse before marriage is "separate," rather 
than "marital," property. If, however, an equity in this property 
developed during the marriage because of improvements or 
payments contributed to by defendant, that equity (as distin- 
guished from a mere increase in value of separate property, ex- 
cluded by the statute) could be marital property, in our opinion, 
upon appropriate, supportable findings being made. And if not 
marital property, such equity, if it developed, would be a factor 
requiring consideration by the court, along with the other factors 
specified in the statute, before determining how much of the 
marital property each party is entitled to receive. The stock also 
could be marital property if appropriate, supportable findings are 
made. But the findings made do not support the division ordered. 

[4] There are no findings as to: the date plaintiff bought the 
house, the price, amount paid down, the amount of the mortgage, 
his equity when they got married; the amount of the mortgage 
payments and the cost of the improvements made during the mar- 
riage; the earnings of each party; her contributions to either the 
equity in the house or the family expenses; her contributions, if 
any, to the purchase of the stock; the income, means, debts or 
needs of each party when the divorce occurred. In undertaking to 
divide the properties equally and leaving until later an ascertain- 
ment of their values, the court put the cart before the horse. 
Upon remand, these and other pertinent findings required by the 
circumstances and the statute should be made before any division 
is ordered. By mentioning some of the findings that this case re- 
quires, we do not imply that others are not also needed. After 
reconsidering the evidence already submitted, receiving such ad- 
ditional evidence as is deemed proper, and otherwise complying 
with the statutory provisions which govern this proceeding, no 
doubt the trial court will find it necessary and appropriate to 
make other findings and conclusions, as well. 

Reversed and remanded for additional proceedings consistent 
with this opinion. 
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Reversed and remanded. 

Chief Judge VAUGHN and Judge BECTON concur. 

CITY NATIONAL BANK v. JOE ROJAS 

No. 8226DC1090 

(Filed 4 October 1983) 

Uniform Commercial Code 8 31- summary judgment for bank as holder in due 
course proper 

In an action by plaintiff bank to recover monies due from defendant on 
dishonored personal checks written by defendant on an account which he 
thereafter closed, the trial court properly entered summary judgment for 
plaintiff where plaintiff introduced an affidavit establishing good faith to  which 
defendant failed to respond, and where there was no other dispute regarding 
plaintiff bank's status as a holder in due course. G.S. 21-1-201(19), G.S. 25-3-302, 
and G.S. 25-3-305. 

APPEAL by defendant from Lanning, Judge. Judgment 
entered 26 July 1982 in District Court, MECKLENBURG County. 
Heard in the  Court of Appeals 1 September 1983. 

This is an action by plaintiff bank to recover moneys due 
from defendant on dishonored personal checks written by defend- 
an t  on an account which he thereafter closed. Sometime before 
June  22, 1981, defendant met with Mr. James Watters, an officer 
of plaintiff bank, to  discuss investing in a corporation t o  be 
formed by Chuck Majors, allegedly a banking and personal friend 
of Mr. Watters. Majors' business, Major Industries, Inc., had an 
account with plaintiff bank. 

On June  22, 1981, defendant delivered to  Chuck Majors a 
check in the  amount of $2,500.00 allegedly for investment pur- 
poses. The check was drawn on defendant's First Union National 
Bank checking account and payable to  Major Industries. The 
check was deposited into Major Industries' checking account with 
plaintiff bank. Shortly thereafter,  several checks drawn on the 
Major Industries' account were presented and paid by plaintiff 
bank. Payment of these checks exhausted the balance of the Ma- 
jor Industries' account a t  plaintiff bank including the $2,500.00 on 
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deposit from the defendant's check. Plaintiff bank presented the  
defendant's check for $2,500.00 payable to Major Industries to 
First  Union for payment, but the  check was returned for insuffi- 
cient funds. 

When defendant was notified that  his $2,500.00 check had 
been returned, he delivered to plaintiff bank three checks drawn 
on his First  Union account and payable to plaintiff bank in the 
amounts of $700.00 (dated July 8, 19811, $700.00 (dated August 10, 
19811, and $1,100.00 (dated September 10, 1981). Defendant's first 
check for $700.00 was presented to  and paid by First Union. 
Sometime later but before August 11, 1981, defendant closed his 
checking account a t  First Union. Upon presentment the two re- 
maining checks were returned to  plaintiff bank unpaid. 

Plaintiff bank instituted this action to  recover $1,800.00 for 
the  two unpaid checks. Defendant cross-claimed to recover 
$700.00 for the check that was paid, alleging that  Watters induced 
him to  invest in Majors' corporation. On July 28, 1982, plaintiffs 
motion for summary judgment was granted and defendant's 
counterclaim was dismissed. From a judgment for $1,800.00 plus 
costs, defendant appeals. 

Dorian H. Gunter, for plaintiff-appellee. 

Larry Thomas Black, for defendant-appellant. 

EAGLES, Judge. 

Defendant contends that the trial court erred in granting 
summary judgment on plaintiffs complaint and in dismissing 
defendant's counterclaim. We disagree. 

Summary judgment is properly granted when "the pleadings, 
depositions, answers to interrogatories, and admissions on file, 
together with the affidavits, if any, show there is no genuine 
issue a s  to any material fact and that  any party is entitled to a 
judgment as  a matter of law." N.C. R. Civ. P. 56(c). For a moving 
party's motion for summary judgment t o  be granted, the movant 
must produce a forecast of evidence which is sufficient, if con- 
sidered alone, t o  compel a verdict in his favor as  a matter of law. 
Failure of the non-moving party to  counter the effect of the mov- 
ant's forecast by his own forecast of evidence will result in a 
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judgment against him. Cockerham v. Ward and Astrup Co. v. 
West Co., 44 N.C. App. 615, 618, 262 S.E. 2d 651, 654 (1980). 

Defendant contends that there is an issue of fact concerning 
plaintiff bank's "good faith," which is necessary to establish the 
bank's status as a holder in due course of the $2,500.00 check. To 
qualify as a holder in due course, plaintiff bank must have been a 
holder who took the check for value, in good faith, and without 
notice that it was overdue, had been dishonored, or of any 
defense against or claim to it. G.S. 25-3-302. If the plaintiff bank 
was a holder in due course, then it took the check free of all 
claims to  it by any person and free of all defenses of any party to 
the check (except for real defenses, which do not apply here). G.S. 
25-3-305. In its pleadings and affidavits, plaintiff bank presented a 
forecast of evidence which when considered alone, would compel a 
verdict in its favor as a matter of law. Defendant then was re- 
quired to produce a forecast of evidence to show a genuine issue 
of fact concerning plaintiff bank's status as a holder in due course 
of the $2,500.00 check. If defendant failed to do so, plaintiff bank 
took the check free of all claims and defenses, and summary judg- 
ment would have been properly granted. 

Regarding plaintiff bank's status as a holder in due course, 
defendant questions only the issue of good faith. A bank has exer- 
cised good faith if it has exercised honesty in fact in the conduct 
or transaction concerned. G.S. 25-1-201(19). In support of its mo- 
tion for summary judgment, plaintiff bank produced the affidavit 
of James Watters, showing that Mr. Watters acted as a repre- 
sentative of the bank "for the purpose of representing to the de- 
fendant Major Industries' financial position." Mr. Watters gave 
defendant "the full benefit of any knowledge (he) had with respect 
to the financial position of Major Industries." Defendant produced 
no affidavits or other forecast of evidence to rebut plaintiffs 
forecast. Defendant relied on allegations in his answer that Mr. 
Watters, a bank officer, "by reason of his fiduciary relationship 
with the defendant persuaded and induced defendant" to invest in 
Majors' corporation and that Majors was a "banking and personal 
friend of Mr. Watters." There were no allegations of bad faith and 
no forecast of evidence presented by defendant that plaintiff bank 
failed to exercise honesty in fact in this transaction. 

To rebut the movant's claim that there is no genuine issue of 
material fact presented, the non-moving party may not rest on 
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the allegations of his pleadings, but must, by affidavits or other- 
wise, set forth specific facts to show that there is an issue for 
trial. Cockerham, 44 N.C. App. a t  618, 262 S.E. 2d at  654. Defend- 
ant failed to respond to plaintiff bank's forecast of evidence with 
his own forecast and instead rested on the allegations of his 
pleadings. Defendant failed to set forth specific facts to show that 
there was a genuine issue as to plaintiff bank's good faith. Since 
there was no genuine issue of material fact as to good faith 
and there were no other facts in dispute regarding plaintiff 
bank's status as a holder in due course, plaintiff bank took the 
check as a holder in due course free of all claims and defenses (ex- 
cept real defenses) as a matter of law. Summary judgment against 
defendant and dismissal of defendant's counterclaim were proper- 
ly granted. 

Affirmed. 

Judges ARNOLD and WELLS concur. 

STATE OF NORTH CAROLINA v. TERRY SAUNDERS 

No. 8214SC1010 

(Filed 4 October 1983) 

1. Narcotics 1 3.1- familiarity with defendant's residence 
In a prosecution for the sale of a controlled substance, an officer was prop- 

erly permitted to testify that he was familiar with defendant's residence and 
that he knew defendant lived there. 

2. Narcotics 1 3.1- testimony concerning investigation of defendant's residence 
An officer's testimony that he began an investigation of defendant's 

residence after learning from confidential, reliable sources of drug activities a t  
such residence was not hearsay and was properly admitted to explain the of- 
ficer's subsequent conduct in setting up a drug buy from defendant a t  the 
residence. 

3. Criminal Law 1 122.1 - questions by jury-instructions by court-no expres- 
sion of opinion 

Where the jury in a prosecution for the sale of a controlled substance 
returned to the courtroom during deliberations and asked (1) how defendant 
discovered he was under arrest, (2) whether the person who made the drug 
buy had been accepted into the police academy prior to the buy, and (3) to 
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i have defendant stand up and smile, the trial court did not express an opinion 
in instructing the jury that such questions had no bearing on the jury's task of 
determining the credibility of the witnesses and whether their testimony 
showed beyond a reasonable doubt that defendant was guilty. G.S. 158-1232. 

APPEAL by defendant from McLelland, Judge. Judgment 
entered 3 June 1982 in Superior Court, DURHAM County. Heard in 
the Court of Appeals 29 August 1983. 

Defendant was charged with selling or delivering a controlled 
substance. The State's evidence tended to show: Upon request 
from Officer J. T. Muse, an Investigator with the Durham Vice 
Narcotics Division, Ms. Beverly Council, a recruit to the Public 
Safety Academy, went to defendant's residence in order to pur- 
chase the drug, Phenmetrazine. Defendant sold her a pill, which 
proved, after analysis, to be Schedule I1 controlled substance, 
Phenmetrazine. Defendant stipulated to this fact. 

From a jury verdict convicting defendant, defendant appeals. 

Attorney General Edmisten, by Associate Attorney Newton 
G. Pritchett, Jr., for the State. 

B. Frank Bullock, for the defendant appellant. 

VAUGHN, Chief Judge. 

[I] On direct examination, Officer Muse testified that he was 
familiar with defendant's residence and that he knew defendant 
lived there. Defendant contends this evidence was improperly ad- 
mitted in that the State did not lay a proper foundation. We find 
no merit in defendant's contention. There is nothing in the record 
to  indicate that the Officer's testimony was not based on personal 
knowledge. Defendant had an opportunity to cross-examine Of- 
ficer Muse regarding such stated facts and did not do so. 

In cases involving disputes over land ownership, we have 
held that a witness may testify as to another's possession of a 
tract of land so long as the witness is subject to cross-ex- 
amination. See Berry v. Coppersmith, 212 N.C. 50, 193 S.E. 3 
(1937); Bryan v. Spivey, 109 N.C. 57, 13 S.E. 766 (1891). The same 
principles apply here. Furthermore, Officer Muse's testimony was 
properly admitted for purposes of explaining the subsequent con- 
duct of Officer Muse and Ms. Council. See State v. Johnson, 176 
N.C. 722, 97 S.E. 14 (1918). 
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[2] Officer Muse testified further on direct examination that he 
began an investigation of defendant's residence after learning 
from confidential, reliable sources of drug activities at  such 
residence. Defendant excepts to this testimony as inadmissible 
hearsay. We disagree. 

Hearsay is the assertion of any person, other than that of the 
witness himself in his present testimony, offered to prove the 
truth of matter asserted. If offered for any other purposes, it is 
not hearsay. 1 Brandis on North Carolina Evidence 5 138 (1982) 
(and cases cited therein). Officer Muse's testimony was not offered 
to prove that drug activities were being conducted at  defendant's 
residence. Rather, it was offered to explain the Officer's subse- 
quent conduct in setting up the drug buy between defendant and 
Ms. Council. "The statements of one person to another are ad- 
missible to explain the subsequent conduct of the person to whom 
the statement is made." State v. White, 298 N.C. 430, 437, 259 
S.E. 2d 281, 286 (1979); see also State v. Potter, 295 N.C. 126, 244 
S.E. 2d 397 (1978); State v. IricFc, 291 N.C. 480, 231 S.E. 2d 833 
(1977). 

[3] After trial, the judge properly instructed the jury regarding 
the evidence presented and law to apply. The jury deliberated 
and then returned to the courtroom with three questions. The 
jury asked: (1) how the defendant discovered he was under arrest; 
(2) whether Ms. Council had been accepted into the police acad- 
emy prior to the incident in question; and (3) if the defendant 
would stand up and smile. The judge responded, we think proper- 
ly, that these questions had no bearing on the jury's task of deter- 
mining the credibility of the witnesses who testified and whether 
their testimonies showed beyond a reasonable doubt that defend- 
ant was guilty. 

Defendant contends that the judge's remarks reflected a 
biased opinion in violation of G.S. 15A-1232. Defendant's conten- 
tion is without merit. 

G.S. 15A-1232 states: "In instructing the jury, the judge must 
declare and explain the law arising on the evidence. He is not re- 
quired to state the evidence except to the extent necessary to ex- 
plain the application of the law to the evidence. He must not 
express an opinion whether a fact has been proved." (Emphasis 
added.) 
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Answers to the jury's questions were unnecessary in order to 
apply the law to the evidence. The trial judge was impartial re- 
garding the substantive elements in this case. In short, defendant 
received a fair jury trial. See State v. Frazier, 278 N.C. 458, 180 
S.E. 2d 128 (1971); State v. McBryde, 270 N.C. 776, 155 S.E. 2d 266 
(1967). We do not find the judge's refusal to answer the jury's 
questions pertaining to evidence extraneous to the charges nor 
his remarks regarding the pertinence of such evidence to be prej- 
udicial to defendant. See State v. Cox 6 N.C. App. 18, 169 S.E. 2d 
134 (1969). 

A judge is "not required to instruct the jury as to eviden- 
tiary matters essentially 'subordinate,' i.e., those which do not 
relate to the elements of the crime charged or to defendant's 
criminal responsibility." State v. Ward  300 N.C. 150, 155, 266 S.E. 
2d 581, 585 (1980). The trial judge used proper discretion. Defend- 
ant failed to prove he was prejudiced by the use of such discre- 
tion. 

In his last Assignment of Error, defendant charges that the 
trial court erred in denying defendant's motion to set aside the 
verdict as contrary to the evidence. Defendant's charge is without 
merit. "A motion to set aside the verdict as being contrary to the 
greater weight of the evidence is addressed to the discretion of 
the trial judge and is not reviewable on appeal in the absence of 
abuse of that discretion." State v. Boykin, 298 N.C. 687, 702, 259 
S.E. 2d 883, 892 (19791, cert. denied, 446 U.S. 911 (1980). Here, 
there was no abuse of discretion. The record indicates substantial 
evidence warranting submission of the case to the jury. The jury 
reviewed the State's evidence and returned a verdict for the 
State. 

No error. 

Judges WHICHARD and PHILLIPS concur. 
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STATE OF NORTH CAROLINA v. BRUCE WAYNE THOMPSON 

No. 823SC1298 

(Filed 4 October 1983) 

Criminal Law @ 138- sentencing hearing-aggravating factors incorrectly consid- 
ered 

In a prosecution where defendant pled guilty to breaking or entering and 
uttering a forged check, the trial court erred in considering as an aggravating 
factor that  the offense was committed for pecuniary gain since there was no 
evidence that  defendant was hired to  commit either the breaking or entering 
offense or that he was hired to  utter  forged checks. Nor was there any 
evidence that he was paid by another to  commit any of these offenses. G.S. 
15A-1340.4(a)(l)c; G.S. 15A-1444(al). 

APPEAL by defendant from Tillery, Judge. Judgment entered 
19 August 1982 in Superior Court, PITT County. Heard in the 
Court of Appeals 21 September 1983. 

Attorney General Edmisten by Associate Attorney Floyd M, 
Lewis for the State. 

Appellate Defender Adam Stein by Assistant Appellate 
Defender Lorinzo L. Joyner for defendant appellant. 

BRASWELL, Judge. 

The defendant received one consolidated judgment with ac- 
tive sentence of 10 years' imprisonment upon pleas of guilty in 
two groups of cases. One group consisted of the first breaking or 
entering case, a Class H felony, consolidated with the first utter- 
ing of forged check case, a Class I felony. The second group con- 
tained one breaking or entering count and two uttering of forged 
checks. Under his arrangement for consolidation there was a 
potential maximum of twenty years' imprisonment. The presump- 
tive sentence under the Fair Sentencing Act, G.S. 15A, Article 
81A, for breaking or entering is 3 years, and for uttering a forged 
check is 2 years. Because the sentence imposed was in excess of 
the presumptive sentence of the greater of the two groups of of- 
fenses upon being consolidated for judgment, the defendant exer- 
cised his right of appeal under G.S. 15A-1444(al). 

The issue on appeal contests the sufficiency of the evidence 
a t  the sentencing stage to support the trial court's finding as ag- 
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gravating factors that the offenses were committed for pecuniary 
gain and that  the defendant had a prior conviction for a criminal 
offense punishable by more than 60 days' confinement. Our stand- 
ard of review is established by G.S. 15A-1444(al): "whether his 
sentence is supported by evidence introduced a t  the trial and 
sentence hearing." 

The evidence shows that  in the first breaking or entering 
case an Akai reel-to-reel tape player valued a t  $500 was stolen. I t  
was recovered in working order. In the second breaking or enter- 
ing case an RCA color television set  was stolen and was subse- 
quently recovered. [The indictment (without any proof in the 
evidence) alleged the value of the set  t o  be $300.1 The forged 
checks which were uttered were for $125, $75, and $159, for a 
total of $359. By addition, the outside maximum money for all 
property for consideration a s  pecuniary gain to the defendant 
totaled $1159. 

In orally announcing the basis for the sentence, the trial 
judge used the word "financial" instead of "pecuniary" gain. The 
expression was: "The Court, in passing judgment . . . takes into 
account the fact that  these crimes were committed for financial 
gain." On the standard judgment form for the  listing of ag- 
gravating factors the block as checked reads: "The offense was 
committed for hire or pecuniary gain." 

What does "pecuniary gain" mean? In its filing on 9 August 
1983 of State  v. Abdullah, 309 N.C. 63, 306 S.E. 2d 100 (19831, our 
Supreme Court definitively answers the question by holding that  
i t  means the defendant must have been hired or paid to  commit 
the  offense. The court's reasoning includes that G.S. 15A-1340.4(a) 
(lk.,  a s  amended by 1983 N.C. Sess. Laws Ch. 70, effective 1 Oc- 
tober 1983 which will be applied retroactively, eliminates 
"pecuniary gain" and inserts "[tlhe defendant was hired or paid to  
commit the offense." In answering this question, the Supreme 
Court in Abdullah examined and accorded great weight t o  our 
court's decision in State  v. Morris, 59 N.C. App. 157, 296 S.E. 2d 
309 (1982), which had concluded that  "if the pecuniary gain a t  
issue in a case is inherent in the offense, then that 'pecuniary 
gain' should not be considered an aggravating factor." Id a t  
161-62, 296 S.E. 2d a t  313 (emphasis added in Abdullah). 
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In looking to  the evidence in the  case before us we fail to  
find any evidence that  the defendant was hired t o  commit either 
breaking or entering offense or that  he was hired to  utter forged 
checks. Also, there was no evidence that  he was paid by another 
to  commit any of these offenses. The evidence fails to  support the 
finding of the  use of the aggravating factor "pecuniary gain" t o  
support the  enhanced sentence, and its use by the  trial judge con- 
stitutes an abuse of discretion in the sentencing process. 

Although there were multiple offenses t o  which the defend- 
ant  pled guilty, the judgment reflects only one consolidated 
grouping into one form for all aggravating factors. They were not 
separated as  required by State v. Ahearn, 307 N.C. 584, 300 S.E. 
2d 689 (19831, which held "that in every case in which the sentenc- 
ing judge is required to  make findings in aggravation and mitiga- 
tion t o  support a sentence which varies from the  presumptive 
term, each offense, whether  consolidated for hearing or not, must 
be treated separately, and separately supported by findings 
tailored t o  the individual offense and applicable only to  that of- 
fense." Id. a t  598, 300 S.E. 2d a t  698 (emphasis added). Also, 
Ahearn cautions, as  do we, that  judges should eliminate, by mark- 
ing out or otherwise obliterating those portions of the  AOC form 
judgments that  a re  inapplicable to  the particular findings of fac- 
tors, either aggravating or mitigating, in each case. Id. a t  599, 300 
S.E. 2d a t  698. 

Since there must be a new sentencing hearing because of the 
erroneous use of the aggravating factor of pecuniary gain, we 
t rea t  lightly the additional issue raised by defendant in his adden- 
dum to  brief and supplemental argument. The claimed error was 
that  the  aggravating factor of prior conviction of more than 60 
days is not supported by the record on appeal. The record is 
silent as  to  whether a t  the time of the conviction, or convictions, 
the defendant was indigent, or represented by counsel, or wheth- 
e r  he had waived counsel. In the  addendum to  its brief, the State 
would add to  the record on appeal that  the defendant had convic- 
tions of unauthorized use of a motor conveyance and felonious 
breaking or entering, that  the defendant was represented by 
counsel, and that  the defendant's counsel for his prior convictions 
was the same counsel who represented him in his trial below. (We 
note that  on appeal the defendant was given different counsel.) 
Perhaps this problem tends to  show the wisdom of the  1983 Leg- 
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islature in amending G.S. 15A-1340.4(e) and in creating G.S. 
15A-980, N.C. Sess. Laws Ch. 513, effective 1 October 1983. The 
amendment requires the defendant a t  the trial level t o  move to 
suppress t he  use of convictions he deems improper or any objec- 
tion t o  the use of these convictions will be waived. Given the 
Supreme Court's legislative interpretation of and retroactive ap- 
plication of G.S. 15A-1340.4(a)(l)c. as  amended in 1983, and as 
discussed in Abdullah we feel this issue on the use of prior con- 
victions will not arise again in this case. This view appears to be 
consistent with State v. Thompson, 309 N.C. 421, 307 S.E. 2d 156 
(1983). 

Although the defendant did not object a t  trial t o  the  court's 
finding or use of any aggravating factor, we conceive that  under 
G.S. 15A-l446(d)(5) a defendant may still raise on appeal the ques- 
tion of the sufficiency of the evidence by an appropriate question 
in his brief, a s  was done in this case. Rule 10(a), N.C. Rules App. 
Proc. Here, the evidence is insufficient to support the findings of 
fact as  a matter  of law. The record, however, does show substan- 
tial evidence of the elements of each offense in support of his plea 
of guilty. 

We hold that  the case must be remanded for a new sentenc- 
ing hearing only. 

Remanded. 

Judges BECTON and JOHNSON concur. 

JOHN SHERMAN CRISP, CHARLES ALLEN CRISP, ROBERT FORREST 
CRISP, AND CLIFFORD EUGENE CRISP v. J. E. BENFIELD AND WIFE, BER- 
THA BENFIELD, GERALD BENFIELD AND WIFE, NORA BENFIELD 

No. 8225SC1117 

(Filed 4 October 1983) 

1. Adverse Possession I 1 - requirement of actual possession 
Actual possession is a required element of adverse possession. 

2. Adverse Possession 5 1 - meaning of adverse possession 
In order to constitute adverse possession, the possession must constitute 

an exercise of dominion over the land, making the ordinary use and taking the 
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ordinary profits of which it is susceptible, and must subject the claimant dur- 
ing the whole statutory period to  an action in ejectment. 

3. Adverse Possession g 25.2- color of title-actual possession in another 
Defendant did not acquire title to land by adverse possession where the 

evidence showed that, although he had color of title, defendant did not actually 
possess the land in question but tha t  actual possession was by defendant's son 
who had no color of title and was not acting as agent for defendant. 

APPEAL by plaintiffs John Sherman Crisp, Charles Allen 
Crisp, and Robert Forrest Crisp from Snepp, Judge. Judgment 
entered 17 June  1982 in CALDWELL County Superior Court. 
Heard in the Court of Appeals 20 September 1983. 

Plaintiffs, sons of Forrest  C. Crisp and Ethel Crisp, brought 
suit t o  clear title and recover possession of land they inherited 
from their parents. Forrest C. Crisp died intestate on 14 Sep- 
tember 1962; Ethel Crisp died intestate on 24 November 1965. 
Forrest  C. Crisp had owned and possessed the land in question 
during his life. None of the plaintiffs lived on the land. 

Defendant Gerald Benfield has lived on the land since 25 
February 1964. On that  date his father, defendant John Edward 
Benfield, purchased a deed for the property a t  a sheriffs sale. 
The deed was recorded with the Caldwell County Register of 
Deeds. John Edward Benfield later discovered his deed was void, 
and he successfully sued the sheriff for a refund of his purchase 
money. 

Although John Edward Benfield never lived on the property, 
he did attempt to  deed i t  t o  his son, Gerald Benfield. That at- 
tempt failed when the Benfields' attorney discovered they did not 
have good title. The deed from John Edward Benfield to Gerald 
Benfield was never recorded. Gerald Benfield continued to live on 
the  land and did some work for his father, but he never paid 
monetary consideration for use of the land. 

William Joseph Crisp, brother of Forrest Crisp, also lived on 
the  land in dispute, having been there since 1953, when Forrest 
Crisp had given him oral permission to live there for the rest of 
his life. 

All the  plaintiffs were minors when Forrest and Ethel Crisp 
died, John Sherman Crisp being born on 14 September 1954; 



N.C.App.1 COURT OF APPEALS 359 

Crisp v. Benfield 

Charles Allen Crisp on 12 May 1956; Robert Forrest Crisp on 23 
May 1959; and Clifford Eugene Crisp on 7 April 1962. 

A t  the close of plaintiffs' evidence, defendants moved for a 
directed verdict. The trial court held that plaintiffs' evidence 
established adverse possession for more than seven years under 
color of title by defendant John Edward Benfield. The trial court 
also found that  Clifford Eugene Crisp, unlike his brothers, 
brought suit within three years of attaining his majority, so 
under G.S. 1-17(a)(l) defendants' adverse possession did not bar 
recovery on his share of the property. From judgment on the mo- 
tion dismissing the action as t o  John Sherman Crisp, Charles 
Allen Crisp, and Robert Forrest Crisp, and awarding a one- 
quarter undivided interest in the lands to Clifford Eugene Crisp, 
plaintiffs John Sherman Crisp, Charles Allen Crisp, and Robert 
Forrest  Crisp appealed. 

Ted  S.  Douglas for plaintiffs. 

Beal and Mu, P.A., b y  Beverly  T. Beal, for defendants. 

WELLS, Judge. 

In ruling on a motion for a directed verdict under G.S. 1A-1, 
Rule 50 of the North Carolina Rules of Civil Procedure, the trial 
court must consider all the evidence in the light most favorable to 
the  party opposing the motion. Norman v. Banasik, 304 N.C. 341, 
283 S.E. 2d 489 (1981). The party claiming title by adverse posses- 
sion has the burden of proof on that  issue. State  v. Brooks, 275 
N.C. 175, 166 S.E. 2d 70 (1969). Therefore, defendants' motion for 
a directed verdict could properly be granted only if the evidence, 
taken in the light most favorable to the plaintiffs, proved as a 
matter  of law that  the defendants were entitled to the property 
by virtue of adverse possession. 

Defendants argue that  John Edward Benfield's color of title 
in combination with Gerald Benfield's actual possession in excess 
of seven years was adequate for adverse possession under G.S. 
1-38. The trial court agreed, finding that John Edward Benfield 
acquired adverse possession by being in possession through his 
son. The trial court specifically stated that there was no evidence 
that  the son entered the land as an agent for his father. Instead, 
the  elder Benfield had "turned it over to his son." 
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Under G.S. 1-38, adverse possession rights vest "[wlhen a per- 
son or  those under whom he claims is and has been in possession 
of any real property, under known and visible lines and boun- 
daries and under color of title, for seven years . . . ." 
[I, 21 Actual possession is a required element of adverse posses- 
sion. "In order t o  establish title by adverse possession there must 
be actual possession with an intent to hold solely for the pos- 
sessor to the exclusion of others." Mizzell v. Ewell, 27 N.C. App. 
507, 219 S.E. 2d 513 (1975); see also Price v. Tomrich Corp., 275 
N.C. 385, 167 S.E. 2d 766 (1969). Our Supreme Court has inter- 
preted iipossession" to mean " ' that the adverse claimant should 
either possess i t  in person or by his . . . servants or tenants 
. . . ."' Cothran v. Akers  Motor Lines, Inc., 257 N.C. 782, 127 
S.E. 2d 578 (1962) quoting Grant v. Winborne, 3 N.C. (2 Hayw.) 56 
(1978). The adverse possession must constitute an exercise of do- 
minion over the land, making the ordinary use and taking the or- 
dinary profits of which it is susceptible, and must subject the 
claimant during the whole statutory period to an action in eject- 
ment. (Citations omitted.) Mallet v. Huske, 262 N.C. 177, 136 S.E. 
2d 553 (1964). 

[3] The evidence in this case, viewed in the light most favorable 
to plaintiffs, see State  v. Brooks, supra, tends to  show that  John 
Edward Benfield, though having color of title, did not actually 
possess the land in question, and that  the actual possessor, Gerald 
Benfield, had no color of title. For these reasons, the judgment of 
the trial court must be and is 

Reversed. 

Judges ARNOLD and EAGLES concur. 
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CITY OF WILMINGTON v. HARRY L. FORDEN 

No. 825DC1144 

(Filed 4 October 1983) 

Taxation $3 45- action for possession of property -tax foreclosure proceeding 
The trial judge erred in granting summary judgment for plaintiff city on 

the issue of right to immediate possession of certain property which allegedly 
had been purchased at a tax foreclosure proceeding since nothing in the 
record, other than the unsupported allegations of plaintiff, showed that the tax 
foreclosure proceedings were properly conducted so as to accomplish a valid 
transfer of title. 

APPEAL by defendant from Rice, Judge. Judgment entered 
23 June 1982 in District Court, NEW HANOVER County. Heard in 
the Court of Appeals 22 September 1983. 

Plaintiff-city brought this action for possession of real proper- 
t y  and to  recover the fair rental value of the property with in- 
terest dating from the alleged passage of title. The evidence 
tends to  show that  defendant's ownership of the property in ques- 
tion was uncontroverted until 29 October 1979, a t  which time the 
plaintiff claims to  have acquired an interest in the property 
through purchase a t  a tax foreclosure proceeding. On or  about 6 
August 1981 plaintiff learned defendant was in possession of the 
property, and on 22 October 1981 the plaintiff filed a complaint 
seeking immediate possession of the property as well a s  i ts  fair 
rental value from and after 29 October 1979. 

On 23 June  1982 the court granted summary judgment for 
plaintiff on the issue of right to immediate possession of the  prop- 
erty, ordered that  defendant be removed from the property, and 
held that  plaintiff was entitled to recover from defendant 
$6,691.94, having found this to be the fair rental value of the  prop- 
er ty with interest, computed from 29 October 1979. Defendant ap- 
pealed. 

Laura E. Crumpler for the plaintiff, appellee. 

Ernest B. Fullwood for the defendant, appellant. 
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HEDRICK, Judge. 

Defendant contends that summary judgment for the plaintiff 
was inappropriate. He argues that plaintiff failed to make out a 
prima facie case for ejectment. 

The general rule is that "a purchaser a t  an execution sale 
. . . is entitled to recover in ejectment against the debtor, whose 
estate he has bought, upon showing a judgment, execution, and 
sheriffs deed." 25 Am. Jur. 2d, Ejectment Sec. 30 (1966). In North 
Carolina the rule is well-settled that in an action of ejectment to 
try title plaintiff must prove his title: 

Plaintiffs in ejectment may not rely on the weakness of 
defendant's title, but must rely on the strength of their own 
title, and upon denial of plaintiffs' title in the answer, plain- 
tiffs have the burden of showing title in themselves good 
against the world, . . . and defendant's wrongful possession. 

5 N.C. Index 3d, Ejectment Sec. 8.1 (1977). Our Supreme Court 
discussed proof of title based on a tax foreclosure in Shingleton v. 
Wildlife Commission, 248 N.C. 89, 102 S.E. 2d 402 (1958): "Plaintiff 
. . . offers a deed to himself from a commissioner, purporting to 
act under authority of judgment in a tax foreclosure proceeding. 
But the judgment roll in such proceeding is not offered in 
evidence. This creates a break in plaintiffs chain of title." Id. at  
92, 102 S.E. 2d at  404. 

In support of its motion for summary judgment plaintiff of- 
fered as evidence an allegation in the complaint that it had pur- 
chased the property in question a t  a tax foreclosure sale. Plaintiff 
reiterated this allegation in an affidavit filed by the City Real 
Estate Officer, who stated: 

That on or about November 19, 1979, he received cor- 
respondence from Mr. Larry Powell, Tax Administrator for 
New Hanover County indicating the results of an Execution 
of Sale of Property conducted by the Sheriffs Department of 
New Hanover County pursuant to N.C.G.S. 105-376. Among 
the properties listed as having been purchased by the City of 
Wilmington and New Hanover County were two parcels of 
real property, one of which prior to the sale date of October 
29, 1979 was owned by Harry L. Forden, Sr. and located at  
912 North Tenth Street, and the other was owned by Harry 
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L. Forden, Sr. and wife, Bertha Forden and located at  816 
North Fourth Street. 

Finally, the City submitted as evidence two documents labeled 
"Sheriffs deed" that purported to convey the property to the 
plaintiff. In opposition to plaintiffs motion defendant filed an af- 
fidavit that was nothing more than a reiteration of the general 
denial contained in his answer. 

Plaintiff, in order to establish its right to possession of the 
property, had first to establish its title. This it has failed to do. 
Nothing in this record, other than the unsupported allegations of 
plaintiff, shows that the tax foreclosure proceedings were proper- 
ly conducted so as to accomplish a valid transfer of title. 
Therefore, plaintiff has failed to carry its burden showing no gen- 
uine issues of material fact. Faced with defendant's general 
denial, plaintiff had the burden of demonstrating the validity of 
the proceedings on which its relies for title. Because plaintiff 
made no such demonstration, summary judgment for plaintiff was 
inappropriate and must be reversed and the cause remanded for 
further proceedings. 

Our decision that summary judgment for plaintiff was inap- 
propriate as regards its right to possession of the property makes 
it unnecessary for us to discuss the question of damages; we point 
out, however, that the issue of damages would not, under the cir- 
cumstances of this case, ordinarily be a proper subject for sum- 
mary adjudication. 

Reversed and remanded. 

Judges WEBB and HILL concur. 
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JOHN WOODRUFF v. VAN MILLER, JR. 

No. 8223DC975 

(Filed 4 October 1983) 

1. Rules of Civil Procedure 8 50.4- judgment n.0.v.-when allowed 
Judgment notwithstanding the verdict should be entered for a defendant 

only when the evidence in its most favorable light to the plaintiff fails to 
establish an essential element of the claim asserted. 

2. Trespass 8 2- elements of intentional infliction of mental distress 
The elements of intentional infliction of mental distress are (1) extreme 

and outrageous conduct, (2) which is intended to cause severe emotional 
distress, and (3) which does cause severe emotional distress. 

Trespass 8 2- intentional infliction of mental distress- sufficiency of evidence 
Plaintiffs evidence was sufficient t o  support the jury's verdict finding 

that defendant intentionally inflicted mental distress upon plaintiff where it 
tended to show that defendant was hostile to plaintiff school superintendent 
because he had lost two bitterly contested lawsuits with plaintiff involving the 
disputed ownership and use of land; defendant discovered that, thirty years 
earlier, as a result of a prank plaintiff participated in with other college boys, 
plaintiff pled nolo contendere to aiding and abetting a service station break-in; 
defendant obtained from the clerk of court copies of the warrant, bond, 
preliminary hearing order, indictment, and prayer for judgment continued in 
plaintiffs case; defendant posted a copy of these papers on the "wanted" board 
of a post office, and when the postmaster disputed his right to post the papers, 
defendant compared plaintiff with unapprehended criminals who were sought 
for stealing; defendant approached one of the county's leading citizens at  a 
service station and had him read a copy of the papers; several other copies of 
the papers were shown to teachers and students a t  a local high school; after 
learning about these occurrences, plaintiff could not sleep, was anxious, embar- 
rassed, and humiliated, and had indigestion and internal bleeding because of a 
pancreatic condition which is aggravated by stress; and about two weeks after 
posting the papers in the post office, defendant expressed delight to the 
postmaster that plaintiff was having trouble sleeping. 

APPEAL by plaintiff from Kilby, Judge. Judgment entered 6 
May 1982 in District Court, ALLEGHANY County. Heard in the 
Court of Appeals 23 August 1983. 

Plaintiff sued defendant for slander and intentional infliction 
of mental distress. 

Plaintiffs evidence indicated the following: He has been 
superintendent of Alleghany County schools for seventeen years 
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and for many years before that  was a high school principal or 
teacher. Defendant, hostile to  plaintiff because of two bitterly 
contested lawsuits between them which defendant lost, involving 
the disputed ownership and use of land, discovered that  thir ty 
years earlier, a s  a result of a prank participated in with some 
other college boys, plaintiff was indicted in Orange County for 
aiding and abetting a service station break in, pleaded nolo con- 
tendere thereto, and paid the costs. From the  clerk of court 
defendant obtained copies of the  warrant, bond, preliminary hear- 
ing order, indictment, and prayer for judgment continued, requir- 
ing plaintiff to  pay the costs and periodically report his good 
behavior to  the  court; defendant posted a copy of these papers in 
the Laurel Springs post office, on the  "Wanted" board alongside 
posters for unapprehended criminals, and told the  Postmaster, 
"[Tjhe rogue is still stealing and I intend to  put a stop to  it." 
When the Postmaster disputed his right to  post t he  papers, de- 
fendant stated tha t  since "Wanted" posters were put up for the  
federal government for persons stealing, then a "Wanted" poster 
should be put up for him, too. Shortly thereafter, defendant ap- 
proached one of the  county's leading citizens a t  a service station 
and had him read a copy of the  papers. When that  man told de- 
fendant he didn't approve of that  kind of thing and "We all made 
mistakes when we was [sic] young," defendant declared, "I've got 
him now." Several other copies of the  papers were seen by teach- 
e r s  and students a t  different places in the building and on the  
grounds of Alleghany High School. 

After learning about these occurrences, plaintiff could not 
sleep, was anxious, embarrassed, and humiliated; he had indiges- 
tion and internal bleeding because a pancreatic condition he has 
had for a long time is aggravated by stress.  About two weeks 
after posting the papers on the "Wanted" board in the  post office, 
defendant told the  Postmaster, "I hear that  John Woodruff does 
not sleep well a t  night because he has been into so  many things." 
About a week after that  defendant stated to the Postmaster, "If 
John Woodruff has lost a half million dollars sleep for all the 
things he says he hasn't done, it would add up to  a million for the 
things he has done." Two other prominent Alleghany citizens, one 
a former member of the  County Board of Education and the  other 
a schoolteacher, participated in the  same college days' misconduct 
tha t  plaintiff did, but neither defendant nor anyone else had ever 
circulated copies of their records. 
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Defendant offered no evidence. 

The jury -found that defendant had not slandered plaintiff, 
but that he had intentionally inflicted mental distress upon him, 
and awarded plaintiff $1 in compensatory damages and $20,000 in 
punitive damages. Judgment notwithstanding the verdict was en- 
tered for the defendant by the court. 

Dan R. Murray for plaintiff appellant. 

No brief filed for defendant appellee. 

PHILLIPS, Judge. 

[I-31 Judgment notwithstanding the verdict should be entered 
for a defendant only when the evidence in its most favorable light 
to the plaintiff fails to establish an essential element of the claim 
asserted. Potts  v. Burnette, 301 N.C. 663, 273 S.E. 2d 285 (1981). 
The elements of intentional infliction of mental distress are (1) ex- 
treme and outrageous conduct, (2) which is intended to cause 
severe emotional distress, and (3) does cause severe emotional 
distress. Dickens v. Puryear, 302 N.C. 437, 276 S.E. 2d 325 (1981). 
The record contains plenary evidence as to each of these ele- 
ments, and under our system, therefore, the plaintiffs rights and 
the defendant's liability were for the jury to decide, not the court. 
Thus, the judgment to the contrary must be and is set aside. 

That defendant's conduct, as recorded, was intended to cause 
plaintiff severe mental distress and in fact did so is so obviously 
inferable, it need not be discussed; and that defendant's conduct 
was extreme and outrageous is equally plain. 

So far as the evidence reveals: At the time defendant acted, 
plaintiffs record was not being considered or reviewed by any 
person or agency for any reason or purpose; no one but defendant 
was then interested in plaintiffs background, and defendant's con- 
cern was only because of animosity and spite. Defendant's con- 
suming animus against the plaintiff, the lengths he went to in 
getting copies of the records, the truculent, vindictive methods 
used in circulating them, the outrageous comparison of a minor 
transgressor, who long since paid his debt to society, to 
dangerous criminals that have escaped apprehension, his delight 
in the plaintiff being unable to sleep, all indicate a calculated, per- 
sistent plan to disturb, humiliate, harass, and ruin plaintiff for no 
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purpose but defendant's own spiteful satisfaction. Fortunate it is 
for our  people and society that  such maliciously destructive and 
disruptive conduct is regarded a s  extreme and outrageous- 
ra ther  than normal and acceptable-and that  our law provides an 
orderly way for the community to  disapprove of it and compen- 
sa te  those victimized by it. 

Reversed and remanded with instructions to  enter  judgment 
on the  verdict as  rendered by the jury. 

Reversed and remanded. 

Judges HEDRICK and WELLS concur. 

STATE OF NORTH CAROLINA EX REL. JOSEPH W. GRIMSLEY, SECRETARY, 
NORTH CAROLINA DEPARTMENT OF NATURAL RESOURCES AND 
COMMUNITY DEVELOPMENT V. P. K. BUCHANAN, SR. AND WIFE, MAR- 
THA I. BUCHANAN 

No. 8211SC1003 

(Filed 4 October 1983) 

Administrative Law 8 8- failure to seek administrative review-judicial review 
limited 

In an action instituted to collect a penalty for a violation of the Sedimen- 
tation Pollution Control Act and to  compel compliance with the Act, where de- 
fendants informed plaintiff by letter that  they did not wish to contest the 
assessment in an administrative hearing, defendants waived their exclusive 
means by which to obtain judicial review and the determination of a violation 
and assessment of a penalty is final. G.S. 113A-50 through -66, G.S. 
113A-64(a)(2), and G.S. 113A-54(b). 

APPEAL by defendants from Britt tSamuel E.), Judge. Judg- 
ment entered 26 August 1982 in Superior Court, LEE County. 
Heard in the  Court of Appeals 24 August 1983. 

Defendants appeal from allowance of plaintiffs motion for 
summary judgment in a civil action to  collect a penalty for viola- 
tion of the Sedimentation Pollution Control Act and to compel 
compliance with the Act. 
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Attomze y General Edmisten, by Assistant Attorney General 
G. Criston Windham, for the State. 

Cameron & Hager, P.A., by Richard B. Hager, for defendant 
appellants. 

WHICHARD, Judge. 

Summary judgment is proper when "the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as 
to any material fact and that any party is entitled to a judgment 
as a matter of law." G.S. 1A-1, Rule 56M; see also Singleton v. 
Stewart, 280 N.C. 460, 464, 186 S.E. 2d 400, 403 (1972); Carr v. 
Carbon Corp., 49 N.C. App. 631, 633, 272 S.E. 2d 374, 376 (19801, 
disc. rev. denied, 302 N.C. 217, 276 S.E. 2d 914 (1981). The party 
moving for summary judgment has the burden of making a prima 
facie showing that no genuine issue of fact exists. Development 
Corp. v. James, 300 N.C. 631, 637, 268 S.E. 2d 205, 209 (1980). 
When this occurs, the opposing party must come forward with 
evidence in opposition, and cannot merely rely on general denials 
in the pleadings. Real Estate Trust v. Debnam, 299 N.C. 510, 513, 
263 S.E. 2d 595, 598 (1980). 

Here, plaintiffs representatives inspected defendants' prop- 
erty for possible violations of the Sedimentation Pollution Control 
Act, G.S. 113A-50 to -66. Plaintiff notified defendants that they 
were in violation of the Act, and specified the necessary correc- 
tive measures. Defendants, in response, submitted and implement- 
ed an acceptable erosion control plan. A subsequent inspection, 
however, revealed that the corrective measures were no longer 
effective. 

Plaintiff then sent defendants a second notice stating that 
they were in violation of the Act and specifying the necessary 
corrective measures. The notice also stated that if corrective 
measures were not begun within ten days, plaintiff would assess a 
civil penalty against defendants. Defendants did not take correc- 
tive measures, and plaintiff notified them of assessment of a civil 
penalty in the amount of $2,310.00. 

The notification informed defendants that they must, within 
thirty days of receipt of the notice, either pay the penalty or re- 
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quest in writing an administrative hearing to  contest the assess- 
ment. Defendants did neither. Instead, defendants' attorney 
informed plaintiff by letter that  defendants did not wish to  con- 
test  the assessments in an administrative hearing. Pursuant t o  
G.S. 113A-64(a)(2), plaintiff referred the matter t o  the Attorney 
General for institution of a civil action to  recover the penalty and 
compel compliance with the Act. The Attorney General then in- 
stituted this action. 

Plaintiff, relying on its verified complaint and exhibits at- 
tached thereto from the administrative proceedings, filed a mo- 
tion for summary judgment alleging that  the failure t o  request an 
administrative hearing within the time provided by law con- 
stituted a waiver of the right t o  challenge the validity of the 
determination of a violation and assessment of a penalty. Defend- 
ants filed a response contending that  the General Assembly did 
not provide an effective administrative remedy in the Act and did 
not empower the Sedimentation Pollution Control Commission to 
do so under the grant of rulemaking authority contained in G.S. 
113A-54(b). The trial court granted the motion, and defendants ap- 
peal. 

When the legislature has established an effective administra- 
tive remedy, that  remedy is exclusive, King v. Baldwin, 276 N.C. 
316, 321, 172 S.E. 2d 12, 15 (1970); Wake County Hospital v. In- 
dustrial Comm., 8 N.C. App. 259, 262, 174 S.E. 2d 292, 294, cert. 
denied, 277 N.C. 117 (1970). The legislature has given the 
Sedimentation Control Commission the power to adopt rules and 
regulations pursuant to Article 2 of Chapter 150A, the Ad- 
ministrative Procedure Act. G.S. 113A-54(b) (Cum. Supp. 1981). 
The regulations adopted pursuant t o  this authority provide for an 
adjudicatory hearing to  contest a civil penalty assessment. 15 
NCAC 4C.0008. This hearing must be conducted in accordance 
with the Contested Case Hearing Procedures. See 15 NCAC 
1B.0202. The party aggrieved by the final agency decision can ap- 
peal t o  the Superior Court of Wake County. G.S. 150A-43, -45. 
"When the s tatute under which an administrative [body] has 
acted provides an orderly procedure for an appeal t o  the superior 
court for review of the [body's] action, this procedure is the ex- 
clusive means for obtaining such judicial review." Snow v. Board 
of Architecture, 273 N.C. 559, 570-71, 160 S.E. 2d 719, 727 (1968). 
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Since there was an exclusive means by which to obtain 
judicial review, and defendants chose not to pursue it, the deter- 
mination of a violation and assessment of a penalty is final. This 
civil action is for the purpose of collecting a penalty and compel- 
ling compliance with the Act. I t  is "not one for review of a final 
agency decision." Lee v. Williams, 55 N.C. App. 80,83,284 S.E. 2d 
572, 575 (1981). Having elected not to pursue the exclusive means 
provided for judicial review of the determination of a violation 
and assessment of a penalty, defendants cannot now contest those 
matters. Lee, supra. 

Plaintiff made a prima facie showing that it was entitled to 
recover the penalty and obtain compliance with the Act. Defend- 
ants presented no evidence in opposition. There thus was no gen- 
uine issue of material fact, and plaintiff was entitled as a matter 
of law to  the relief granted. 

Affirmed. 

Judges JOHNSON and EAGLES concur. 

BROWN McKINNEY AND WIFE, BETTY McKINNEY, ET AL. v. THE ROYAL 
GLOBE INSURANCE COMPANY 

No. 8224SC1112 

(Filed 4 October 1983) 

Appeal and Error 8 6.2- order granting partial summary judgment-premature 
appeal 

In an action to recover on a fire insurance policy in which defendant 
pleaded four different defenses, the trial court's order granting plaintiffs' mo- 
tion for summary judgment as to defendant's second defense that plaintiffs 
caused the fire was not immediately appealable since it was interlocutory and 
did not deprive defendant of any substantial right. G.S. 1-277(a); G.S. 
7A-27(d)(l). 

APPEAL by defendant from Howell, Judge. Order entered 21 
July 1982 in Superior Court, MITCHELL County. Heard in the 
Court of Appeals 20 September 1983. 

Plaintiffs instituted this action to recover damages from loss 
by fire of premises covered by an insurance policy issued by 
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defendant. Defendant admitted issuance of the policy and that 
same was in full force and effect a t  the time of the fire, but 
denied liability. Defendant pleaded five defenses, the second of 
which was alleged as follows: 

The defendant is advised, informed, and believes, and, 
therefore, alleges, that the fire referred to in plaintiffs' Com- 
plaint and any and all damages resulting therefrom were 
caused by the intentional and deliberate acts and omissions 
of the plaintiffs in that the plaintiffs, through their own acts 
and omissions or through the acts of others directed by them, 
caused the fire to occur and the plaintiffs are unable to re- 
cover any sums of the defendant and are not entitled to any 
recovery under the policy referred to. 

After discovery, plaintiffs filed a motion for partial summary 
judgment on the issue of liability and affidavits in support 
thereof. The court granted plaintiffs' motion for summary judg- 
ment as  to defendant's second defense and denied said motion as 
to  the other defenses. Defendant appealed. 

Dennis L. Howell for plaintiff appellees. 

Morris, Golding and Phillips by James N. Golding for defend- 
ant  appellant. 

HILL, Judge. 

Defendant assigns as error the court's granting of partial 
summary judgment for plaintiffs. At  the outset, a question arises 
as  to  whether the partial summary judgment is appealable. We 
conclude defendant's appeal is premature and accordingly, we 
dismiss it. Defendant brings its appeal pursuant to the provisions 
of General Statutes 1-277(a) and 7A-27(d)(l) which in effect provide 
"that no appeal lies to an appellate court from an interlocutory 
order or ruling of the trial judge unless such ruling or order 
deprives the appellant of a substantial right which he would lose 
if the ruling or order is not reviewed before final judgment." Con- 
sumers Power v. Power Co., 285 N.C. 434, 437, 206 S.E. 2d 178, 
181, reh'g denied 286 N.C. 547 (1974). See also Waters v. Person- 
nel, Inc., 294 N.C. 200, 240 S.E. 2d 338 (1978). 
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Clearly, Judge Howell's order is not final but is interlocutory 
as it was entered during the pendency of the action, does not 
dispose of the case, and because further judicial action is required 
in order to settle and determine the entire controversy. See 
Veazey v. Durham, 231 N.C. 357, 57 S.E. 2d 377 (1950). In its 
answer, defendant raised essentially four defenses which were: (1) 
that the complaint failed to state a claim upon which relief could 
be granted; (2) that the plaintiffs caused the fire loss; (3) that 
plaintiffs increased the hazard of loss; and (4) that plaintiffs filed a 
fraudulent proof of loss statement. With the granting of summary 
judgment as to the second defense only, the court did not deter- 
mine the issue of defendant's liability, thus the issues of liability 
and damages still remain to be resolved. 

An appeal a t  this stage in the proceedings is objectionable 
because the court's order will only adversely affect defendant if 
and when it is determined that defendant is liable to plaintiffs. 
The reason for the rules embodied in G.S. 1-277(a) and 7A-27(d)(l) 
is to "prevent fragmentary, premature and unnecessary appeals 
by permitting the trial divisions to have done with a case fully 
and finally before it is presented to the appellate division. 'Ap- 
pellate procedure is designed to eliminate the unnecessary delay 
and expense of repeated fragmentary appeals, and to  present the 
whole case for determination in a single appeal from the final 
judgment.' " Waters v. Personnel, Inc., 294 N.C. 200, 240 S.E. 2d 
338 (19781, quoting Raleigh v. Edwards, 234 N.C. 528, 529, 67 S.E. 
2d 669, 671 (1951). The present appeal is illustrative of the un- 
necessary, fragmentary appeals which the rules were designed to 
eliminate. 

Furthermore, Judge Howell's order is not appealable on the 
theory that it affects a substantial right of defendant and will 
work injury to it if not corrected before an appeal from the final 
judgment. This case does not involve a mandatory injunction, see 
English v. Realty Corp., 41 N.C. App. 1, 254 S.E. 2d 223, cert. 
denied 297 N.C. 609, 257 S.E. 2d 217 (1979), an immediate pay- 
ment of damages; see Beck v. Assurance Co., 36 N.C. App. 218, 
243 S.E. 2d 414 (1978); Equitable Leasing Corp. v. Myers, 46 N.C. 
App. 162, 265 S.E. 2d 240, appeal dismissed 301 N.C. 92 (19801, or 
other damaging measures that would affect a substantial right of 
defendant. As was the case in Waters v. Personnel, Inc., 294 N.C. 
200, 208, 240 S.E. 2d 338, 344 (19781, "[djefendant's rights here are 
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fully and adequately protected by an exception to the order which 
may then be assigned a s  error on appeal should final judgment in 
the  case ultimately go against it." Because Judge Howell's order 
is interlocutory and does not deprive defendant of any substantial 
right, i t  is not appealable. 

Appeal dismissed. 

Judges HEDRICK and WEBB concur. 

CHESTER PHILLIPS v. THE GRAND UNION COMPANY, WHINK PRODUCTS 
CO., AND SAVA STOP, INC. 

No. 8221SC1040 

(Filed 4 October 1983) 

Negligence $ 57.10- negligent injury to invitee of store-granting of motion to 
dismiss improper 

In a negligence action brought to recover medical expenses and loss of 
services for injuries sustained by plaintiffs minor son in a grocery store, the 
trial court erred in granting defendant's motion to dismiss where the allega- 
tions of plaintiffs complaint indicated that the minor son was an invitee of 
defendant store to which the minor was owed a duty of ordinary care, that the 
defendant placed bottles of Whink on a low shelf that was accessible to young 
children, that Whink is a dangerous hydrochloric acid-based cleaner, that 
Whink fluid was allowed to remain on display with bottle tops removed or 
loosened, that warnings were not posted about Whink's dangerous properties, 
that the child's injuries were actually and proximately caused by defendant's 
actions, and that damages resulted from the injuries. 

Judge JOHNSON concurring in the result. 

APPEAL by plaintiff from Brewer, Judge. Judgment entered 
17 August 1982 in Superior Court, FORSYTH County. Heard in the 
Court of Appeals 26 August 1983. 

Plaintiff brought this negligence action to recover medical ex- 
penses and loss of services for injuries sustained by plaintiffs 
minor son in defendant's Grand Union Big Star  Food Store in 
Winston-Salem, North Carolina. Defendant, Grand Union Com- 
pany, moved to dismiss the  action pursuant to Rule 12(b)(6) on the  
ground that  the complaint failed to  s tate  a claim for which relief 
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could be granted. From the lower court's grant of the motion to 
dismiss, plaintiff appeals. 

Keith & Smithwick, by Thomas J. Keith, for plaintiff- 
appellant. 

Hutchins, Tyndall, Doughton and Moore, by Richard Tyndall, 
for de fendant-appellee, Grand Union Company. 

EAGLES, Judge. 

Plaintiffs sole assignment of error is that the trial court 
erred in dismissing the complaint. We agree and hold that 
dismissal was improper. A motion to dismiss for failure to state a 
claim for which relief could be granted is properly granted only 
when "it appears to a certainty that plaintiff is entitled to no 
relief under any state of facts which could be proved in support of 
the claim." Piat t  v. Krispy Kreme Doughnut Corporation, 28 N.C. 
App. 139, 142, 220 S.E. 2d 173, 175 (1975). The defendant's Rule 
12(b)(6) motion should be granted only if it appears to a certainty, 
from the face of the complaint, that plaintiffs negligence claim 
could not be proved under any state of facts which could be 
proved in support of the claim. Rule 8 of the Rules of Civil Pro- 
cedure requires that a complaint give "a short and plain state- 
ment of the claim sufficiently particular to give the Court and the 
parties notice of the transactions, occurrences, or series of trans- 
actions and occurrences, intended to be proved showing that the 
pleader is entitled to relief." 

According to the complaint, on 12 April 1978, plaintiff and his 
son Benjamin went to the Big Star Food Store, which is owned by 
defendant Grand Union Company. While in the store, Benjamin 
was injured when a young child, who was and is unknown to 
plaintiff, playfully picked up a bottle of Whink fluid from a low 
shelf where it had been placed by defendant Grand Union or by 
another defendant with defendant Grand Union's knowledge, and 
sprayed it in Benjamin's right eye. Whink is a dangerous and 
highly acidic toilet bowl cleaner "consisting in large part of 
hydrochloric acid." Benjamin suffered scarring of his cornea, 
resulting in decreased vision and drooping of the right eye 
because of damage to surrounding muscles. Plaintiff alleges that 
defendant Grand Union was negligent, inter alia, in placing 
Whink on the lower shelves accessible to young children, in fail- 
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ing to separate the dangerous and highly acidic Whink fluid from 
other nondangerous articles, in allowing Whink fluid to remain on 
display with bottle tops removed or loosened, and in failing to 
post warnings about Whink's dangerous properties. 

Plaintiffs allegations state sufficient facts which, if proved a t  
trial, would establish defendant's negligence. A prima facie case 
of negligence liability is alleged when a plaintiff shows that: de- 
fendant owed him a duty of care; defendant's conduct breached 
that duty; the breach was the actual and proximate cause of plain- 
tiffs injury; and damages resulted from the injury. Southerland v. 
Kapp, 59 N.C. App. 94, 95, 295 S.E. 2d 602, 603 (1982). Defendant 
owed a duty of ordinary care to Benjamin, for a child accompany- 
ing a parent to a business establishment has the status of an im- 
plied invitee. Mitchell v. K. W.D.S., Inc., 26 N.C. App. 409, 216 
S.E. 2d 408 (1975). While a defendant store is not an insurer of 
customers' safety, Grand Union did owe to Benjamin the duty to 
use ordinary care to keep the premises in a reasonably safe condi- 
tion and to give warning of hidden or latent dangers that could be 
ascertained by reasonable inspection and supervision. Norwood v. 
Sherwin-Williams Co., 303 N.C. 462, 467, 279 S.E. 2d 559, 562 
(1981); Hunt v. Montgomery Ward and Co., 49 N.C. App. 642, 646, 
272 S.E. 2d 357, 360 (1980). The allegations that Benjamin was an 
invitee to  whom defendant owed a duty of ordinary care, that the 
defendant placed the bottles of Whink on a low shelf that was ac- 
cessible to  young children, that Whink is a dangerous hydrochlor- 
ic acid-based cleaner, that Whink fluid was allowed to remain on 
display with bottle tops removed or loosened, that warnings were 
not posted about Whink's dangerous properties, that Benjamin's 
injuries were actually and proximately caused by defendant's ac- 
tions, and that damages resulted from the injuries are sufficient 
for this action to survive a Rule 12(b)(6) motion to dismiss. If com- 
petent evidence is offered to support the allegations, a jury 
should be permitted to determine whether defendant failed to ex- 
ercise ordinary care to keep its premises in a reasonably safe con- 
dition with regard to display of the product in question. Allowing 
the motion to dismiss was error. Norwood, supra; Hunt, supra. 

Reversed and remanded. 
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Judge WHICHARD concurs. 

Judge JOHNSON concurs in the result. 

Judge JOHNSON concurring in the result. 

I concur in the result only insofar as the complaint alleges 
that  defendant was negligent in allowing Whink, an allegedly 
dangerous and highly acidic toilet bowl cleaner, "consisting in 
large part of hydrochloric acid to remain on display with bottle 
caps removed or loosened." 

IN THE MATTER OF: OLLIE RAYNOR 

No. 836DCll 

(Filed 4 October 1983) 

Infants Q 18; Larceny 8 7.1- larceny by juvenile-insufficient evidence 
The State's evidence failed to show that a juvenile defendant intended 

permanently to  deprive an owner of his watch so as to  support the court's 
finding that defendant committed misdemeanor larceny and was thus a delin- 
quent child where it tended to  show that, while defendant was doing communi- 
t y  service a t  a fire department, he put the watch on his own wrist, that  when 
the owner told him to  "pull i t  off' defendant handed the watch to the fire 
chief, and that the last time the witnesses saw the watch it was in the posses- 
sion of the fire chief. 

APPEAL by defendant from Williford Judge. Judgment 
entered 20 October 1982 in District Court, HERTFORD County. 
Heard in the Court of Appeals 23 September 1983. 

This is a criminal action in which the 15-year-old juvenile 
defendant, Ollie Raynor, was tried before the district court on a 
charge of misdemeanor larceny. The trial court found as a fact 
that  defendant is a delinquent child as defined in G.S. 7A-517(12), 
in that on or about 14 July 1982 defendant "did unlawfully and 
willfully steal, take and carry away a watch, the personal proper- 
t y  of Marvin Smith having the value of $32.00." The trial court 
entered a verdict that defendant is a delinquent child, and 
ordered the defendant to be committed to the Department of 
Human Services, Youth Service Division. From entry of that 
order, defendant appeals. 
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Attorney General Edmisten, by Assistant Attorney General 
J ane  P. Gray, for the State. 

Thomas L. Jones, Jr., for defendant appellant. 

JOHNSON, Judge. 

The sole question presented by this appeal is whether the 
trial court erred by denying defendant's motion to  dismiss a t  the 
close of the State's evidence and a t  the close of all the evidence. 

I t  is incumbent upon the State  t o  prove the existence of each 
and every element of the offense with which defendant is 
charged. In passing on a motion to dismiss, it is the court's duty 
to  ascertain if there is substantial evidence of each essential ele- 
ment of the offense charged. State  v. Hutchins, 303 N.C. 321, 279 
S.E. 2d 788 (1981). The offense of larceny is defined a s  the taking 
and carrying away from any place a t  any time the personal prop- 
e r ty  of another without the consent of the owner and with the 
felonious intent to deprive the owner of his property permanently 
and to  convert it to  the use of the taker or to some person other 
than the owner. State  v. Booker, 250 N.C. 272, 108 S.E. 2d 426 
(1959). Felonious intent is an essential element of the crime of 
larceny, and if the defendant takes the property of another for his 
own immediate and temporary use without the intent t o  per- 
manently deprive the owner of his property, then he is not guilty 
of larceny. State  v. McCrary, 263 N.C. 490, 139 S.E. 2d 739 (1965). 
I t  is beyond argument that this is a case of defendant's taking the 
watch for his temporary and immediate use and, in a rare display 
of candor, the State  so concedes. 

The State's evidence tended to show that  the defendant was 
doing community service for the fire department of Ahoskie on 14 
July 1982. While waiting for the Fire Chief to instruct him as  t o  
what work he was to perform, defendant picked up a watch 
belonging to the prosecuting witness, Marvin Smith. Smith 
testified that  the defendant put the watch on his own wrist and 
that  Smith told the defendant to "pull it off." Smith testified that  
the  defendant took the watch off his wrist and eventually gave i t  
t o  the Fire Chief, and further, that  the last time he saw the 
watch, it was in the possession of the Fire Chief. On cross- 
examination, Smith testified a s  follows: 
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Q. So the  last thing you knew about the watch was when Mr. 
Raynor gave the watch back to  the  Fire Chief and so far as  
you knew the Fire Chief had possession of that  watch, is that  
correct? 

A. Yes sir cause I went in there and told the Chief the first 
time so the Chief got the watch back and put i t  under the 
glass. 

Q. And that  was after you had seen it on his wrist, right? 

A. Yes sir. 

Smith was not sure if anyone else had come into the room after 
that ,  but he did not see anybody pick up the watch again. The 
Sta te  did not call the Fire Chief a s  a witness. 

The defendant testified on his own behalf. Defendant's 
evidence tended to  show that  after the defendant took the watch 
off his wrist, he gave the watch to the  prosecuting witness, Mar- 
vin Smith. The defendant then stated that  all he was doing was 
playing with the  watch. Defendant testified further that  the Fire 
Chief had possession of the watch after he had given the watch to 
Mr. Smith. The defendant then testified that  the last time he saw 
the  watch i t  was in the possession of the  Fire Chief, and further- 
more, tha t  he did not take the watch. 

Upon the  foregoing evidence, i t  is clear that  the State  failed 
t o  prove beyond a reasonable doubt that  the defendant had the 
intent t o  permanently deprive the owner of his property when he 
put the watch on his wrist. The only evidence presented by the  
Sta te  is uncontradicted and i t  shows that  the  defendant had a t  
one time placed Mr. Smith's watch on his arm, and then took it 
off and gave i t  to  the Fire Chief. Based on the  testimony of Mr. 
Smith and the  testimony of the defendant that  he was merely 
playing with Mr. Smith's watch while he was waiting, the 
evidence shows that  defendant did not intend to  permanently 
deprive Mr. Smith of his watch. Both witnesses testified that  the 
last time they saw the watch i t  was in the possession of the Fire 
Chief. No further evidence was presented a s  t o  the whereabouts 
of the watch after the Fire Chief took possession of it. Thus, 
there  was no evidence whatsoever t o  show that  the defendant in- 
tended t o  permanently deprive Mr. Smith of his watch when he 
put i t  on his arm. Consequently, the court erred by failing to  
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dismiss the charges and entering a verdict of guilty. The judg- 
ment entered upon the verdict is, therefore, 

Reversed. 

Judges BECTON and BRASWELL concur. 

TERRY CLINTON HULL v. FLOYD S. PIKE ELECTRICAL CONTRACTOR, 
INC. 

No. 8217SC1105 

(Filed 4 October 1983) 

Master and Servant S 10.2- retaliatory discharge-motion to dismiss improperly 
granted 

The trial court erred in granting defendant's motion to  dismiss plaintiffs 
complaint pursuant to  G.S. 97-6.1 for retaliatory discharge or demotion based 
on plaintiffs good faith filing of a claim for workers' compensation. 

8 
APPEAL by plaintiff from Collier, Judge. Judgment entered 

26 July 1982 in Superior Court, ROCKINGHAM County. Heard in 
the Court of Appeals 19 September 1983. 

Plaintiff appealed an order granting defendant's motion to 
dismiss plaintiffs complaint pursuant to Rule 12(b)(6) of the Rules 
of Civil Procedure for failure to state a claim upon which relief 
can be granted. 

Plaintiff, while employed by defendant, received an injury by 
accident on the job and began receiving disability benefits. After 
release by one doctor, but not by a second doctor, whom plaintiff 
later consulted, benefits were terminated. Plaintiff thereupon re- 
quested a hearing before the North Carolina Industrial Commis- 
sion. Sometime later, plaintiff was released by the second doctor 
to return to work. Defendant, however, advised plaintiff that it 
had no work for him and would put him on temporary layoff. 
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Plaintiff, then, filed a complaint pursuant to G.S. 97-6.1 for 
retaliatory discharge or demotion based on plaintiffs good faith 
filing of a claim for workers' compensation. The trial court 
dismissed plaintiffs complaint under Rule 12(b)(6) for failure to 
state a claim upon which relief can be granted. 

C. Orville Light, for plaintiff appellant. 

Smith, Moore, Smith, Schell and Hunter, by J. Donald 
Cowan, Jr. and Je r i  L. Whitfield, for defendant appellee. 

VAUGHN, Chief Judge. 

A motion to dismiss under Rule 12(b)(6) tests the legal suffi- 
ciency of the complaint. Sutton v. Duke, 277 N.C. 94, 176 S.E. 2d 
161 (1970). A complaint should not be dismissed for failure to 
state a claim unless it appears beyond doubt that the plaintiff can 
prove no set of facts in support of his claim which would entitle 
him to relief. Id. The complaint should be liberally construed. Ben- 
ton v. Construction Co., 28 N.C. App. 91, 220 S.E. 2d 417 (1975). 
Dismissal is proper only when: (1) the complaint on its face 
reveals that no law supports plaintiffs claim; (2) the complaint 
reveals on its face that some fact essential to plaintiffs claim is 
missing; or (3) some fact disclosed in the complaint defeats the 
plaintiffs claim. Advertising Co. v. City of Charlotte, 50 N.C. 
App. 150, 272 S.E. 2d 920 (1980). Since plaintiff, here, has brought 
a claim under a specific statute, the question before this Court is 
whether plaintiff has alleged facts supporting application of the 
law. 

To allege a cause of action under G.S. 97-6.1, plaintiff must 
have been demoted or discharged and such demotion or discharge 
must have occurred because plaintiff, in good faith, instituted or 
caused to be instituted a proceeding under the North Carolina 
Workers' Compensation Act, or testified or is about to testify in 
any such proceeding. Plaintiffs complaint stated that plaintiff had 
been advised by defendant that there was no work for him and 
that  he would be put on temporary layoff. Had plaintiffs com- 
plaint alleged only these facts, dismissal would have been proper 
since plaintiff would not have established a prima facie case of 
retaliatory discharge. Plaintiffs complaint, however, contained a 
subsequent allegation that "plaintiff is informed and believes that 
he is now considered on permanent layoff and that [he] has been 
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demoted or discharged within the meaning of North Carolina 
General Statute 97-6.1." We think this allegation contains suffi- 
cient facts to withstand a motion to dismiss under Rule 12(b)(6). 

The purpose of the complaint is to give the defendant notice 
of the wrong to which plaintiff complains. See Jones v. City of 
Greensboro, 51 N.C. App. 571, 277 S.E. 2d 562 (1981); Sutton, 
supra; G.S. 1A-1, Rule 8. Defendant responded to plaintiffs com- 
plaint by stating as its second defense that plaintiffs discharge 
was not retaliatory, but rather was due to  a lack of available 
work. Defendant's responsive pleading showed its understanding 
of the nature of the wrong alleged. Vagueness and ambiguity in 
plaintiffs complaint are not grounds for a motion to dismiss, but 
should have been attacked by defendant with a motion for a more 
definite statement. Sutton, supra; Benton, supra. 

Reversed. 

Judges WHICHARD and PHILLIPS concur. 

AND IN THE MATTER OF ROGER R. SMITH v. DANIELS INTERNATIONAL 
EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA 

No. 8210SC1013 

(Filed 4 October 1983) 

Master and Servant @ 111; Rules of Civil Procedure @ 6- mailing of decision of 
Employment Security Commission adjudicator-time for filing appeal 

G.S. 1A-1, Rule 6(e) does not apply to  appeals from an Employment 
Security Commission adjudicator so as to give the appealing party, in addition 
to  the 10-day period prescribed by G.S. 96-15(b)(2), three additional days within 
which to  file an appeal when the adjudicator's decision is mailed to the parties, 
since G.S. 96-15(b)(2) expressly provides that the 10-day period applies 
"whether the conclusion be delivered manually or mailed," and G.S. 1A-1, Rule 
1 thus precludes application of the 3-day grace period provided by G.S. 1A-1, 
Rule 6(e). 

APPEAL by the Employment Security Commission from 
Smith (Donald L.), Judge. Judgment entered 11 August 1982 in 
Superior Court, WAKE County. Heard in the Court of Appeals 24 
August 1983. 
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No brief filed for claimant appellee. 

C. Coleman Billingsley, Jr., for respondent appellant Employ- 
ment Security Commission. 

No brief filed for respondent Daniels International. 

WHICHARD, Judge. 

The issue is whether G.S. 1A-1, Rule 6(e) applies to appeals 
from an Employment Security Commission adjudicator, so as to 
give the appealing party, in addition to the ten-day period pre- 
scribed by G.S. 96-15(b)(2), three additional days within which to 
file an appeal. We hold that it does not. 

An Employment Security Commission adjudicator found 
claimant disqualified for benefits because discharged for miscon- 
duct in connection with his work. The determination was mailed 
to claimant on 29 May 1981. It informed him that his appeal 
rights expired on 8 June 1981. 

Claimant filed a request for appeal on 10 June 1981. The ap- 
peals referee disallowed the request for untimely filing, and the 
Full Commission affirmed. 

The superior court, on claimant's appeal, made the following 
finding: 

The Court, having examined the record on appeal, finds 
that Rule 6(e) of the North Carolina Rules of Civil Procedure 
when construed with N.C.G.S. 96-15(b)(2), so as not to be 
repugnant, applies to the Employment Security Commission 
and that  three additional days shall be given a party to ap- 
peal when the decision of an Adjudicator is mailed. 

It further found that  claimant had "appealed the decision within 
ten days plus three additional days from the date mailed." I t  ac- 
cordingly reversed the Commission's decision and remanded for 
"decision on the issue of separation." 

G.S. 1A-1, Rule 1 provides: "These rules shall govern the pro- 
cedure in the superior and district courts . . . except when a dif- 
fering procedure is prescribed by statute." G.S. 1A-1, Rule 6(e) 
provides: "Whenever a party has the right to do some act or take 
some proceedings within a prescribed period after the service of a 
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notice or other paper upon him and the notice or paper is served 
upon him by mail, three days shall be added to the prescribed 
period." Thus, unless "a differing procedure is prescribed by 
statute," defendant had thirteen days within which to file his ap- 
peal; and the appeal was timely. 

G.S. 96-15(b)(2) (19811, however, as in effect at  the time in 
question, in pertinent part provided: "Unless the claimant . . . 
within 10 days after notification of the conclusion of the ad- 
judicator, whether the conclusion be delivered manually or 
mailed, files an appeal to such conclusion, the conclusion shall be 
final and benefits paid or denied in accordance therewith." (Em- 
phasis supplied.) (This statute was amended by Act of April 1, 
1981, ch. 160, 5 27, 1981 N.C. Sess. Laws 131, 135, effective 1 July 
1981.) The provision that the ten-day limit applies "whether the 
conclusion [is] delivered manually or mailed" clearly indicates leg- 
islative intent to establish "a differing procedure" from that 
prescribed by G.S. 1A-1, Rule 6(e). G.S. 1A-1, Rule 1 thus pre- 
cludes application of the three-day grace period provided by G.S. 
1A-1, Rule 6(e) and dictates that the express ten-day limit of G.S. 
96-15(b)(2) controls. 

Because the record conclusively discloses that claimant did 
not comply with the time limitation imposed by G.S. 96-15(b)(2) in 
giving his notice of appeal, and because that limitation controls 
and excludes the grace period provided by G.S. 1A-1, Rule 6(e), 
the superior court had no authority to entertain the appeal and 
reverse the decision of the Commission. In re Browning, 51 N.C. 
App. 161, 163, 275 S.E. 2d 520, 521-22 (1981). Accordingly, its judg- 
ment is vacated, and the cause is remanded for entry of an order 
dismissing the appeal. 

Vacated and remanded. 

Judges JOHNSON and EAGLES concur. 
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STATE OF NORTH CAROLINA v. NORRIS COLEMAN 

No. 8227SC1077 

(Filed 4 October 1983) 

1. Criminal Law 1 143.5- revocation of probation-sufficiency of evidence 
In a probation revocation hearing where one of the conditions of probation 

was that defendant support his family, and where a North Carolina probation 
officer testified that defendant told her he had been incarcerated for nonsup- 
port, this was competent evidence that defendant had violated a condition of 
his probation. 

2. Criminal Law 1 143.3 - probation revocation - supervision of defendant in 
Maryland-revocation hearing in North Carolina 

Although defendant was under the supervision of the State of Maryland, 
it was proper for his revocation hearing to  have been held in North Carolina 
pursuant to G.S. 148-65.1A(d) and G.S. 148-65.1(3). 

APPEAL by defendant from Owens, Judge. Judgment entered 
7 June  1982 in Superior Court, GASTON County. Heard in the  
Court of Appeals 29 August 1983. 

Defendant pled guilty to  breaking or entering and larceny, 
and was placed on probation. He subsequently moved t o  Mary- 
land, and his probation was transferred to that  state. He now ap- 
peals from an order and judgment and commitment finding a 
violation of the terms and conditions of his probation, revoking 
the  suspension of his sentence, and ordering his imprisonment. 

A t t o r n e y  General Edmisten, b y  Assistant A t torney  General 
Douglas A. Johnston, for the  State .  

Rebecca K. Killian, Assis tant  Public Defender, for defendant 
appellant. 

WHICHARD, Judge. 

[I] Defendant contends that  because the  North Carolina proba- 
tion officer testified entirely on the  basis of a report prepared by 
a Maryland probation officer, he was denied his Sixth Amend- 
ment right to  cross-examine a witness against him. He also con- 
tends the  Maryland report was inadmissible hearsay. 

In a probation revocation hearing the  court is not bound by 
strict rules of evidence. Sta te  v. Duncan, 270 N.C. 241, 245, 154 



N.C.App.1 COURT OF APPEALS 385 

State v. Coleman 

S.E. 2d 53, 57 (1967); State  v. Baines, 40 N.C. App. 545, 548, 253 
S.E. 2d 300, 302 (1979); State  v. Green, 29 N.C. App. 574, 576, 
225 S.E. 2d 170, 172, disc. review denied, 290 N.C. 665, 228 S.E. 2d 
455 (1976). If both competent and incompetent evidence is admit- 
ted, "it is presumed that  the trial court ignores the incompetent 
evidence and considers only that  which is competent [,I and that  
the  findings of fact of the court a re  in no way influenced by hear- 
ing the  incompetent evidence." S ta te  v. Baines, 40 N.C. App. 545, 
548, 253 S.E. 2d 300, 302 (1979). Thus, if competent evidence was 
before the court "which was reasonably sufficient to satisfy it in 
the  exercise of sound judicial discretion that  the defendant had, 
without lawful excuse, wilfully violated one of the valid conditions 
of his probation," the order and judgment must be affirmed. 
Baines, supra, 40 N.C. App. a t  548-49, 253 S.E. 2d a t  302. 

One of the conditions of probation was that defendant sup- 
port his family. The North Carolina probation officer testified 
tha t  defendant told her he had been incarcerated for nonsupport. 
This was competent evidence that  defendant had violated a condi- 
tion of his probation. Unless other error  appears, then, the order 
and judgment must be affirmed. 

[2] Defendant further contends that  because he was under the 
supervision of the State  of Maryland, his revocation hearing 
should have been held in that  state; and that  failure to hold the 
hearing there violated the interstate compact agreement. While 
the  governing statute authorizes the receiving state  to hold a 
revocation hearing which has the  "same standing and effect" a s  if 
held in this s tate ,  G.S. 148-65.1A(d), it does not mandate a hearing 
in that  state. Further, it provides that  the sending state  "may a t  
all  times enter a receiving s ta te  and . . . retake any person on 
probation." G.S. 148-65.1(3) (emphasis supplied). The phrase "at all 
times" clearly implies a right of the sending state  t o  retake the  
probationer prior to a revocation hearing in the receiving state, 
and to hold the hearing in the sending state. This contention is 
thus without merit. 

Affirmed. 

Chief Judge VAUGHN and Judge PHILLIPS concur. 
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JUDITH L. ABERNETHY v. C. FRED ABERNETHY 

No. 8215DC1147 

(Filed 4 October 1983) 

Contempt of Court 8 6.2; Divorce and Alimony 8 21.5- failure to make h o n y  
and child eupport paymente-contempt of court-present ability to pay 

Where defendant was ordered jailed for contempt for failure to make 
alimony and child support arrearage and current payments as ordered by the 
court but was permitted to purge himself of contempt by paying arrearages 
and plaintiffs legal fees, the issue of defendant's present ability to pay the 
sum ordered was fully adjudicated in the original contempt hearing, and de- 
fendant failed to appeal the contempt order, the court's findings as to defend- 
ant's ability to pay were res judicata on that issue in a subsequent hearing a t  
which plaintiff demonstrated that defendant failed to make the payments 
necessary to purge himself of contempt and the court ordered that the commit- 
ment for contempt be activated. 

APPEAL by defendant from Paschal, Judge. Order entered 8 
June 1982 in ORANGE County District Court. Heard in the Court 
of Appeals 22 September 1983. 

Defendant has appealed from the order activating commit- 
ment which provided that he spend thirty days in jail for civil 
contempt of court. The contempt proceedings arose from defend- 
ant's failure to pay alimony and child support as the court had 
previously ordered. 

The parties executed a separation agreement on 15 October 
1980. On 5 November 1980 plaintiff instituted an action to enforce 
the separation agreement. In February and August of 1981 the 
court ordered defendant to pay arrearages and comply with his 
agreement to support plaintiff and her children. Defendant con- 
sented to the February, 1981, order and did not appeal either 
order. On 14 December 1981 judgment was entered for plaintiff in 
her uncontested action for absolute divorce, and the divorce ac- 
tion was consolidated with the action for enforcement of the 
separation agreement. On 2 February 1982 plaintiff filed a motion 
in the cause asking that defendant be found in willful contempt of 
the prior court orders. After a hearing, the court made findings of 
fact, conclusions of law, and ordered defendant confined to jail for 
thirty days for contempt. However, the order provided that 
defendant could purge himself of contempt by paying arrearages 
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and plaintiffs legal fees in installments t o  be completed by 9 June 
1982. Defendant did not appeal from this order, which was 
entered 11 March 1982. On 7 June 1982 another hearing was held 
a t  which plaintiff demonstrated that  defendant failed to  make the 
payments necessary to  purge himself of contempt. From the 8 
June  1982 order activating commitment, defendant appealed. 

Powe, Po r t e r  & Alphin, P.A., by N.A. Ciompi and William E. 
Freeman, for plaintiff. 

Spears, Barnes, Baker & Hoof, by John C. Wainio, for defend- 
ant. 

WELLS, Judge. 

Defendant contends the trial court erred in ordering him 
jailed for contempt when there was no evidence and no finding a t  
the 7 June  1982 hearing that he had a present ability t o  comply 
with the previous orders. The civil contempt statute, G.S. 5A-21, 
does require that  "[tlhe person to whom the order is directed [be] 
able to comply with the order or [be] able t o  take reasonable 
measures that  would enable him to  comply with the order." Our 
Supreme Court has insisted that the trial court must find "that 
the defendant presently possesses the means to  comply." (Em- 
phasis in original.) Henderson v. Henderson, 307 N.C. 401, 298 
S.E. 2d 345 (1983); Mauney v. Mauney, 268 N.C. 254, 150 S.E. 2d 
391 (1966). See also Teachey v. Teachey, 46 N.C. App. 332, 264 
S.E. 2d 786 (1980). 

In the order of 11 March 1982, the trial court made the 
following finding of fact: 

15. Since August of 1981 through the present time, the  
Defendant had access t o  monies in excess of $17,000 and has 
had monies paid to him or has had access t o  money which 
would have given him ample opportunity to comply with the 
Orders of this Court, but the Defendant chose not t o  comply 
with the Orders of this Court. 

The trial court also made findings on the specific types of income 
and expenses the defendant had. Thus, the 11 March 1982 order 
clearly contained a finding as to defendant's then present ability 
t o  pay. 
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The issue of defendant's present ability to pay the sum 
ordered was fully litigated in the hearing which culminated in the 
trial court's order of 11 March 1982. Defendant not having ap- 
pealed from that judgment, the findings as to his ability to pay, 
as set forth in that order, are res judicata on that issue and 
defendant was estopped from having that issue retried a t  the 8 
June 1982 hearing. At that hearing, the only issue properly 
before the court was whether defendant had complied with the 
court's earlier order. See Real Estate Trust v. Debnam, 299 N.C. 
510, 263 S.E. 2d 595 (1980); Bowen v. Iowa National Mutual In- 
surance Co., 270 N.C. 486, 155 S.E. 2d 238 (1967). 

For the reasons stated, the order of the trial court is 

Affirmed. 

Judges ARNOLD and EAGLES concur. 

STATE OF NORTH CAROLINA v. JACKIE ALLEN BARTLETT 

No. 8225SC1274 

(Filed 4 October 1983) 

Criminal Law B 154.2- failure to file record on appeal within 150 days of giving 
notice - dismissal of appeal 

Pursuant t o  App. R. 12(a) defendant's appeal was dismissed for his failure 
to  file the record on appeal within 150 days of giving notice of appeal. 

O N  writ of certiorari to  review judgment entered by Lane, 
Judge. Judgment entered 17 June 1981 in BURKE County Superior 
Court. Heard in the Court of Appeals 20 September 1983. 

Defendant was found guilty of felonious breaking or entering 
and felonious larceny. The trial court sentenced him to a five year 
minimum and five year maximum sentence in prison on the break- 
ing or entering verdict, and arrested judgment on the larceny 
verdict. Unusual circumstances deprived defendant of a fair 
chance to give timely notice of appeal, but this court granted a 
writ of certiorari to review the case. 
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Attorney General Rufus L. Edmisten, b y  Assistant Attorney 
General Douglas A. Johnston, for the State. 

Simpson, Aycock, Beyer & Simpson, P.A., b y  Richard W. 
Be yer, for defendant. 

WELLS, Judge. 

Defendant's petition for writ of certiorari was allowed on 17 
May 1982. The order allowing the petition specified that date as 
the time from which appeal was considered to be taken. The 
record in this appeal was filed in the Court of Appeals 200 days 
later, on 3 December 1982. 

On 24 August 1982 defendant filed a motion in this Court en- 
titled "Request for an Extension of Time." The motion was 
dismissed without prejudice to  file a new motion "setting forth 
the status of the appeal in greater detail." Defendant filed no fur- 
ther  motion for an extension of time. 

Appellate Rule 12(a) requires the record on appeal to  be filed 
within 150 days of giving notice of appeal, which defendant has 
failed to  do in the present case. Defendant's failure to perfect his 
appeal within the time allowed by the Rules of Appellate Pro- 
cedure requires a dismissal of his appeal. Craver v. Craver, 298 
N.C. 231, 258 S.E. 2d 357 (1979). We have reviewed the record and 
briefs and we are convinced that defendant's appeal lacks merit 
and that there is no basis under Appellate Rule 2 upon which we 
should waive defendant's violation of Appellate Rule 12. 

Appeal dismissed. 

Judges ARNOLD and EAGLES concur. 
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STATE OF NORTH CAROLINA v. HAROLD DEAN MILLEH 

No. 8224SC1256 

(Filed 4 October 1983) 

Constitutional Law S 48- effective representation by counsel-failure to object to 
references to lie detector tests 

Defendant was not denied the effective assistance of counsel by failure of 
his counsel to  object to  testimony by an alleged accomplice who was a witness 
for the State in which the  accomplice repeatedly referred to the fact that he 
had taken a lie detector test. 

APPEAL by defendant from Lamm,  Judge. Judgment entered 
11 August 1982 in Superior Court, YANCEY County. Heard in the 
Court of Appeals 20 September 1983. 

Defendant was tried for armed robbery in violation of G.S. 
14-87. He was found guilty and appealed from the imposition of a 
prison sentence. 

A t t o r n e y  General Edmisten, b y  Assistant A t t o r n e y  General 
James E. Magner, Jr., for the  State.  

Swain  and Stevenson, b y  Joel B. Stevenson, for defendant a p  
pellant. 

WEBB, Judge. 

The defendant assigns ineffective assistance of counsel as  er- 
ror. Specifically he contends that  his attorney, who was trying his 
first felony case in the Superior Court of Yancey County, should 
have objected to several references in the testimony of Ben War- 
ren King to  taking a lie detector test. Mr. King testified he was 
with defendant a t  the time of the alleged robbery. The results of 
the lie detector test  were not offered into evidence but the 
witness made repeated references to having taken the test. The 
appellant argues that  the State  was allowed to bolster improperly 
the testimony of its principal witness who was allegedly an ac- 
complice. The appellant also argues that his attorney's failure to 
request the judge to  charge as  to how the jury should consider 
circumstantial evidence shows that  his counsel was ineffective. 

The defendant was entitled to  have counsel whose range of 
performance was "within the range of competence demanded of 
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attorneys in criminal cases." See State v. Weaver, 306 N.C. 629, 
295 S.E. 2d 375 (1982). In this case the transcript of the evidence 
covers 126 pages. The defendant's counsel cross-examined some of 
the State's witnesses and examined witnesses for the defendant. 
We believe from reading the transcript that he was vigorous and 
effective in his defense. We do not believe that his failure to ob- 
ject to one part of the testimony requires us to hold that his 
representation of the defendant was not within the range of com- 
petence required of attorneys in criminal cases. See State v. 
Richards, 294 N.C. 474, 242 S.E. 2d 844 (1978) and State v. Sneed, 
284 N.C. 606, 201 S.E. 2d 867 (1974). 

As to the appellant's contention that his attorney was ineffec- 
tive because he did not request the court to charge on cir- 
cumstantial evidence, we note that the court charged on 
circumstantial evidence. We do not believe there is any showing 
of ineffectiveness because the defendant's attorney did not re- 
quest such a charge. 

No error. 

Judges HEDRICK and HILL concur. 

AFRICAN METHODIST EPISCOPAL ZION CHURCH, AND THE CHURCH EX- 
TENSION OF THE AFRICAN METHODIST EPISCOPAL ZION CHURCH v. 
UNION C H A P E L  A.M.E. ZION CHURCH, J A M E S  M. GRIFFIN,  
MARGARET P. SMITH, GLORIA W. CROSS, GEORGE W. SMITH, LEROY 
SMITH, CECIL DALTON, PAUL GRIFFIN, REGGIE HARGROVE, AND 
CHARLIE GRIFFIN, INDIVIDUALLY AND AS TRUSTEES. AND REV. SAMUEL 
PURYEAR, INDIVIDUALLY AND AS MINISTER 

No. 8222SC597 

(Filed 18 October 1983) 

1. Rules of Civil Procedure 8 59- failure to amend judgment-order of court not 
consistent with judge's intent 

Where the  proper factors to have considered in the  resolution of a dispute 
between the  parties were those concerning the nature of the  relationship be- 
tween the plaintiff general church and the defendant local church rather than 
whether the  evidence was sufficient to  establish record title in plaintiff 
general church, the  trial court heard the evidence and found the  facts against 
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plaintiff under a misapprehension of the controlling law, and therefore, the fac- 
tual findings may be set aside on the theory that the evidence should be con- 
sidered in its true legal light. 

2. Religious Societies and Corporations ff 3.1- right of parent body of hierar- 
chical church to control property of local affiliated church 

Where plaintiff, parent body of a hierarchical church, sought the right to 
control the property of defendant church, as a local affiliated church, and 
where defendant church asserted it had never been affiliated with the plaintiff 
church, the central question to be answered on remand is whether defendant 
local church was in fact in a hierarchical relationship with the plaintiff parent 
body with respect to property matters. 

APPEAL by plaintiffs from Washington, Judge. Order entered 
7 April 1982 in Superior Court, DAVIDSON County. Heard in the 
Court of Appeals 20 April 1983. 

On 31 July 1980, plaintiffs, African Methodist Episcopal Zion 
Church and the Church Extension of the African Methodist Epis- 
copal Zion Church, filed a complaint against defendants, Union 
Chapel A.M.E. Zion Church, certain named trustees individually 
and a s  trustees, and Rev. Samuel Puryear, individually and a s  
minister of defendant Church. Eventually the case was tried with- 
out a jury before Judge Washington. The court allowed defend- 
ants' motion to dismiss the complaint under Rule 41(b) of the 
Rules of Civil Procedure a t  the close of all the evidence. A writ- 
ten judgment was entered on 15 February 1982. Plaintiffs filed a 
motion under Rule 59 of the Rules of Civil Procedure seeking to 
set  aside the judgment and grant  a new trial, or, in the alter- 
native, enter  a new judgment. The motion was heard by the court 
on 1 April 1982. The motion was denied and plaintiffs appeal. 

Burke & Donaldson, by Arthur J. Donaldson, for plaintiff up- 
pellunts. 

Smith, Michael & Penry, by Robert B. Smith, Jr. and Phyllis 
S. Penry, for defendant appellees. 

JOHNSON, Judge. 

The central question presented by this appeal concerns the 
nature of the issues decided by the 15 February 1982 judgment 
entered upon defendants' Rule 41(b) motion to  dismiss the com- 
plaint. A summary of the facts and events leading up to entry of 
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the court's judgment is necessary for an understanding of the 
issues presented by this appeal. 

Plaintiff, African Methodist Episcopal Zion Church (hereafter 
A.M.E. Zion Church), is an unincorporated religious association 
with an office in Charlotte, North Carolina. The Church Extension 
of the A.M.E. Zion Church is a North Carolina corporation, incor- 
porated on 17 November 1969, whose purpose is the promotion of 
the temporal welfare of thk A.M.E. Zion Church. The defendant 
congregation, Union Chapel A.M.E. Zion Church (hereafter Union 
Chapel), is alleged by plaintiffs to be a class of people who seek to 
break Union Chapel's affiliation with, and commitment to, the 
A.M.E. Zion Church. The defendant, Rev. Samuel Puryear, is the 
minister of Union Chapel. Rev. Puryear was ordained by an 
A.M.E. Zion Bishop and sent to Union Chapel a t  a time when the 
old church building was in existence in late 1973 or early 1974. 
Rev. Puryear was accepted by the congregation a t  Union Chapel, 
and during his tenure a new church building was constructed. The 
other named defendants are  the trustees of Union Chapel A.M.E. 
Zion Church. 

The A.M.E. Zion Church has been in existence since 1796. 
The rules, regulations and doctrines governing and controlling the 
operation of the church are found in "The Doctrine and Discipline 
of the African Methodist Episcopal Zion Church," revised in May, 
1976 and hereafter referred to  as  "the Discipline." The A.M.E. 
Zion Church is a hierarchical church composed of local pastors, 
deacons, elders, presiding elders, and bishops, whose duties are 
specified in the Discipline. Periodic meetings are held, known as 
the General Conference, Annual Conference, District Conference 
and Quarterly Conference. The Church has a home mission 
department, makes grants and loans to  local churches and has a 
publishing house in Charlotte, North Carolina. I t  operates Liv- 
ingstone College in Salisbury, North Carolina and conducts Hood 
Seminary, a part of Livingstone College, to train its pastors. The 
A.M.E. Zion Church is financed by assessments called "general 
claims," which are paid by the members of the local churches to 
the "Connection," meaning the central or general church. 

A brief history of the origin of the A.M.E. Zion Church is 
contained in the Discipline. 
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The John Street  Church was the first Methodist Church 
erected in [New York City]. There were several colored 
Members in this Church from its first organization. Between 
the  years 1765 and 1796 the number of colored members 
largely increased, so much that  caste prejudice forbade their 
taking the  sacrament until the white families were all served. 
This, and the  desire for other Church privileges denied them, 
induced them to  organize themselves, which they did in the 
year 1796. This was the first African Episcopal Church of 
which we have any account. In the year 1800 they built a 
church and called it Zion. This Church, unlike the other col- 
ored Methodist Churches formed about the  same period, was, 
a s  regards its temporal economy, separate from the Method- 
ist Episcopal Church, from its first organization . . . As we 
have shown, the  Connection is generally called Zion out of 
respect t o  that  first Church. But the style and title of the 
Church, a s  the  founders tell us, is the  African Methodist 
Episcopal Church. 

The present controversy arose out of events occurring in 
1976 and early 1977. The record discloses that  the defendants 
sought t o  disaffiliate from the A.M.E. Zion Church, apparently as  
a result of an increase in assessments levied by the 1976 General 
Conference. According to  the Presiding Elder of the Winston- 
Salem District of the  Western North Carolina Conference of the 
A.M.E. Zion Church, Richard J. Harris, 11, the increase was need- 
ed so that  the  general church could provide insurance for the 
local ministers. Defendants were also apparently concerned that 
an A.M.E. Zion Bishop did not attend the dedication of the  new 
Union Chapel Church building because the church could not afford 
to  pay him a $300.00 honorarium. 

By a let ter  dated 18 May 1977, the defendant trustees of 
Union Chapel notified Elder Harris of their decision to withdraw 
Union Chapel's membership from the African Methodist Episcopal 
Zion Church Conference. The letterhead reads: 

UNION CHAPEL A.M.E. ZION CHURCH 
ROUTE L 
LINWOOD, NORTH CAROLINA 

The tex t  contains references to the fact that  increased financial 
obligations faced by Union Chapel due to  the  new Church 
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building, together with the increased A.M.E. Zion assessments 
posed an "overload" situation for Union Chapel's membership, and 
indicated that  the Trustee Board proposed the withdrawal. The 
letter states: 

A business meeting was held in the fellowship hall of our 
church on March 5, 1977. At that  time, a recommendation 
was made by the Trustee Board and a motion made and car- 
ried as  stated below: 

That the Union Chapel A.M.E. Zion Church withdraw its 
membership from the  African Methodist Episcopal Zion 
Church Conference (Western North Carolina Conference). The 
effective date of the  withdrawal to be a t  the closing of the 
1976-77 conference year - August, 1977. 

The letter was signed by each of the named defendant trustees 
under the heading, "The Trustee Board-Union Chapel A.M.E. 
Zion Church." Elder Harris responded by separate letters t o  Rev. 
Puryear and to the Board of Trustees, each dated 20 June  1977, 
informing them, inter alia, that  under both civil law and the  rules 
governing church property contained in the Discipline, the 
membership of Union Chapel could withdraw from the Connection 
a s  individuals, but that  the  church property must remain within 
the  Connection. Since 1977, Union Chapel has not participated in 
any meetings of the Western North Carolina Conference, nor paid 
its general assessments. 

Two tracts of land are  the subject matter of the present con- 
troversy. They are  described for purposes of this appeal as 
follows: 

By deed dated 27 January 1873, Hezekiah Lomax and Burgep 
Cox of Davidson County conveyed to Arab Banks, Cliff 
Roberts and Perry Hall, trustees for "a Methodist Epeskopal 
[sic] Church of the County of Davidson" certain real property 
containing 1.001 acres, which deed was recorded 3 July 1946 
in the office of the Register of Deeds for Davidson County in 
Deed Book 166, page 101. 
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By deed dated 6 December 1975, Josephine G. Mobley and 
husband, Isaiah Mobley conveyed to the defendants as 
trustees of the "Union Chapel A.M.E. Zion Church, Church- 
land," 1% acres of land, which deed was recorded 10 
December 1976 in the office of the Register of Deeds for 
Davidson County in Deed Book 543, page 443. 

On 31 March 1977, the trustees of Union Chapel A.M.E. Zion 
Church executed a deed to Sam H. Puryear and wife, Beverly H. 
Puryear for 502 acres, a portion of the property described above 
as the Second Tract. That deed was recorded in Deed Book 548, 
page 533 in the office of the Register of Deeds, Davidson County. 
On 2 August 1979, by deed recorded in Deed Book 574, page 165 
in the above office, James Griffin, e t  aL, "Trustees of the Union 
Chapel A.M.E. Zion Church, Churchland," executed a deed to 
James Griffin, e t  al., "Trustees of Union Chapel Methodist 
Church," for that property described in Deed Book 166, page 101 
(FIRST TRACT) and that property described in Deed Book 543, 
page 443 (SECOND TRACT) [.502 acres of which had previously 
been deeded to the Puryears]. 

Since at  least 1940, the A.M.E. Zion Church Discipline has re- 
quired that a trust clause be incorporated in all conveyances to 
the A.M.E Zion Church by which premises are held or acquired 
for worship or other church activities. However, beginning with 
the 1968 Discipline at  Paragraph 434, Section 2, it is specifically 
provided that the absence of the "trust clause" in deeds and con- 
veyances previously executed does not relieve a local church from 
connectional responsibilities.' Neither the 1873 deed for the First 

1. Paragraph 432, Sec. 2 of the 1976 Revised Discipline is essentially identical 
and it provides: 

However, the absence of trust  clause stipulated in paragraph 431 and 
paragraph 432, Section 1, in deeds and conveyances previously executed, shall 
in no way exclude a local church from, or relieve it of, its African Methodist 
Episcopal Zion Church Connectional responsibilities. Nor shall it absolve a 
local congregation or board of trustees of its responsibility to the African 
Methodist Episcopal Zion Church, provided that the intent and desire of the 
founders and/or the later congregations and boards of Trustees is shown by 
any or all of the following indications: (a) the conveyance of the property to the 
trustees of the local African Methodist Episcopal Zion Church or any of its 
predecessors; (b) the use of the name, customs, and policy of the African 
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Tract nor the 1976 deed for the Second Tract contained the trust 
language required by the 1940 and subsequent Disciplines. 

Plaintiffs instituted this action by filing a complaint on 31 
July 1980. The complaint alleged, in essence, that A.M.E. Zion 
Church is a connectional church and its governing rules and 
regulations are as set forth in its Discipline; that Union Chapel 
A.M.E. Zion Church is a member of plaintiff general church, in 
particular is a member of the Western North Carolina Con- 
ference, and that, as a member of the A.M.E. Zion Church Connec- 
tion, Union Chapel is subject to  the rules and regulations of the 
A.M.E. Zion Church Discipline and also subject to  those rules pro- 
mulgated by the General Conference. Further, that Union Chapel 
has been under A.M.E. Zion Church supervision, direction and 
control since its establishment and that Union Chapel, its 
ministers, trustees and members have in the past recognized and 
adhered to  the authority, rulings, teachings and power of the 
A.M.E. Zion Church Connection, Discipline and District Con- 
ference until a division occurred on or about August, 1977, 
resulting from the decision of Union Chapel's membership to  
withdraw from the A.M.E. Zion Church Connection. 

The complaint alleges further that demand has been made on 
the Union Chapel Church to meet its connectional obligations, but 
that such requests have been refused; that Union Chapel's con- 
tinued use of the church property [First and Second Tracts] is 
without the consent of the A.M.E. Zion Church; and that "the 
defendants are now in the wrongful and unlawful possession of 
the  above named premises and that said defendants are continu- 
ing to  use the above described premises for purposes other than 
which they were originally conveyed." Plaintiffs alleged that they 
"have no adequate remedy a t  law," and prayed for the following 
relief: 

1. That pursuant to N.C.G.S. 1A-1, Rule 56 and N.C.G.S. 
1-485, e t  seq. the Court issued a permanent injunction re- 
straining the defendants from continuing to  unlawfully use 

Methodist Episcopal Zion Church in such a way as to be thus known to the 
community as a part of this denomination; (c) the acceptance of the pastorate 
of ministers appointed by a bishop of the African Methodist Episcopal Zion 
Church, or employed by the presiding elder of the district in which it is 
located. 
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the premises described in paragraph VI, for their own pur- 
poses except with the express consent of the A.M.E. Zion 
Church or one of its subdivisions with the power to give such 
consent. 

2. That the A.M.E. Zion Church be adjudged the owner in fee 
of the property described in paragraph VI. [First and Second 
Tracts] 

3. That the defendants be ordered to give an accounting of 
all the moneys collected while they were in wrongful posses- 
sion of the A.M.E Zion Church property, and that upon such 
accounting being given, the plaintiffs have a judgment 
against the defendants in the amount of said accounting. 

4. That plaintiffs have and recover of the said defendants the 
amount of $20,000 individually for the intentional wrongful 
use of the said property. 

In response, defendants moved to dismiss the complaint pur- 
suant to Rule 12(b) of the Rules of Civil Procedure and on the 
grounds of lack of capacity to sue. With leave, plaintiffs amended 
their complaint regarding capacity and set out in more detail the 
allegations against the defendants. Specifically, the amended com- 
plaint alleges that  Rev. Puryear was assigned by the A.M.E. Zion 
Church to be the minister a t  Union Chapel and that since August, 
1977, he and the defendant trustees have seized the church prop- 
erty and converted it to their own personal use, contrary to the 
wishes and demands of plaintiffs. The amended complaint alleges 
further that plaintiffs are the fee simple owners of the disputed 
tracts; that defendants claim an estate or interest in the land 
adverse to the plaintiffs, which constitutes a cloud upon plaintiffs' 
title; that defendants are continuing to use the premises for pur- 
poses other than which they were originally conveyed; and that 
defendants' claim to the property is invalid because the A.M.E. 
Zion Church is "connectional in nature and all property held in 
the name of its local and affiliated churches or the trustees 
thereof is held in trust for the plaintiff, the African Methodist 
Episcopal Zion Church." The amended complaint also alleges that 
plaintiffs will be irreparably harmed unless defendants are 
ordered to surrender possession of the church premises and en- 
joined from making unauthorized dispositions of church funds un- 
til an adjudication of the matter on the merits may be had. 
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The amended prayer for relief, in pertinent part, is as 
follows: 

1. That this Complaint be treated as an affidavit by the 
Court and as an Order directed to the defendants ordering 
them to show cause why a Preliminary Injunction should not 
be issued enjoining the defendants . . . from refusing to sur- 
render possession of the premises a t  Union Chapel A.M.E. 
Zion Church to the plaintiffs, from interfering with the plain- 
tiffs in the operation of the Church, and from making any ex- 
penditures of church funds until a hearing on the merits can 
be held in this cause; 

2. That this Court declare the cloud created by the adverse 
claim of the defendants removed from said title and that the 
plaintiff, the African Methodist Episcopal Zion Church, be 
declared the owner in fee simple of said property free from 
the claim of defendants, and that defendants be required to  
vacate said property immediately; 

On 29 October 1980, the defendants answered, denying the 
material allegations of the complaint, and alleging as a defense 
that Rev. Puryear is the minister of the "Union Chapel Methodist 
Church," and that the defendants individually and as trustees of 
the "Union Chapel Methodist Church" do claim an interest in the 
land which is adverse to plaintiffs. Defendants prayed that the 
complaint be dismissed pursuant to  Rule 12(b)(6) and Rule 9(a) of 
the Rules of Civil Procedure, and further, that the court declare 
that the individual defendants as trustees hold title to the proper- 
t y  for the use and benefit of the members of the "Union Chapel 
Methodist Church" and, inter alia, that said Church be declared 
owner in fee simple of the church premises. The defendants also 
prayed that the complaint not be treated as  an affidavit on which 
to base the entry of a show cause order "because the same is not 
verified; and that an order to show cause not be issued until prop- 
e r  motion and affidavits are  presented." 

The record does not contain any further motions or affidavits 
requesting that an order to  show cause be issued against defend- 
ants regarding the preliminary injunctive relief prayed for by 
plaintiffs in their amended complaint. On 7 July 1981, the defend- 
ants moved for summary judgment with a supporting affidavit of 
Rev. Puryear pursuant to Rule 56 of the Rules of Civil Procedure. 
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The defendants' motion states that "this is an action to determine 
title to the real property on which the church building is located." 
In brief, the motion alleges that the 1873 deed does not contain 
the trust language required by the A,M.E. Zion Church Discipline 
and that the property has never been conveyed to either of the 
plaintiffs. In the accompanying affidavit, Rev. Puryear alleged 
that the organization now known as "Union Chapel Methodist 
Church" has been in continued existence since prior to 7 January 
1873; that its trustees have never deeded the property to  plain- 
tiffs; and that at  no time has defendant local church entered into 
an agreement with plaintiffs to hold in trust any of the real prop- 
erty deeded to them on 7 January 1873. 

Plaintiffs responded with an affidavit by Rev. Richard Harris, 
11, Presiding Elder of the Winston-Salem District of the A.M.E. 
Zion Church. The affidavit contains allegations similar to those 
stated in plaintiffs' complaint-that Union Chapel A.M.E. Zion 
Church and the named defendants have been affiliated with plain- 
tiffs since the early 1900's and have in the past recognized and 
adhered to the authority and rules of the A.M.E. Zion Church. 
Elder Harris pointed to the warranty deed dated 2 August 1979, 
which states that the conveyance was from the named defendants 
as "Trustees of the Union Chapel A.M.E. Zion Church, Church- 
land, acting pursuant to the unanimous consent of the members in 
full connection of said church: to the Trustees of Union Chapel 
Methodist Church," as evidence of defendants' self-acknowledged 
affiliation with plaintiffs. Elder Harris also alleged that the de- 
fendants' purported withdrawal from the A.M.E. Zion Connection, 
as evidenced by the 18 May 1977 letter from the defendant 
trustees to Elder Harris, was not done in accordance with the 
church Discipline, and is therefore of no effect. 

On 9 September 1981, defendants' motion for summary judg- 
ment was denied. Plaintiffs, on 9 October 1981, filed a motion for 
summary judgment, incorporating by reference Elder Harris' 
earlier affidavit. Plaintiffs' motion alleges that "this is an action 
to  recover land as church property wrongfully withheld by de- 
fendants." The motion contains the following pertinent, ab- 
breviated allegations: 

1. The real property on which the church building is located 
was deeded in 1873 to certain named trustees for a "Method- 
ist Episcopal" Church, said deed was recorded in 1946. 
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2. That t he  A.M.E. Zion Church is t he  black church which 
grew from the  Methodist Episcopal Church t o  which t he  
property was originally deeded. 

3. That  t he  property was deeded t o  be used for Methodist 
Episcopal religious services for black people, which church 
would be a connectional church. G.S. 61-3 provides that  prop- 
e r t y  shall forever be used for t he  purposes for which it  was 
granted and shall be vested in the  said denomination. 

4. That defendants seek t o  alter t he  use for which the prop- 
e r t y  was conveyed, and seek t o  use t he  same as a congrega- 
tional church. 

5. That  various actions demonstrate tha t  Union Chapel 
A.M.E. Zion Church is affiliated with t he  A.M.E. Zion Church 
Connection. 

6. That  t he  Discipline provides tha t  local church property 
enures t o  t he  benefit of the  A.M.E Zion Church Connection. 

Plaintiffs motion for summary judgment was denied on 12 
October 1981. An order on the  final pretrial conference was filed 
t ha t  same day. In the  order, plaintiffs contended tha t  the con- 
tested factual issues t o  be tried were as  follows: 

1. Whether t he  defendant church is congregational or  connec- 
tional in nature? 

2. Who constitutes the governing body of Union Chapel 
A.M.E. Zion Church? 

3. Who has that  governing body determined t o  be entitled t o  
t he  property? 

Defendants, t o  t he  contrary, contended tha t  t he  contested issues 
were  as  follows: 

1. Is  t he  ti t le t o  the  real property described in the  amended 
complaint vested in the  plaintiffs? 

2. Is  t he  property described in the  complaint vested in t he  
defendants as  Trustees for t he  Union Chapel Methodist 
Church? 
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The parties stipulated that  all issues were to  be tried by the 
court. Certain facts were also stipulated to regarding the  con- 
veyances of the  disputed property, including a stipulation that  
Union Chapel had borrowed funds to  construct a church on the 
property described in Deed Book 166, Page 101 (First Tract) and 
that  no A.M.E. Zion Church or Church Extension funds were used 
for its construction. The other stipulation relevant t o  this fact 
states: 

On March 31, 1977, the  trustees of the Union Chapel A.M.E. 
Zion Church executed to  P. V. Critcher, Trustee, a Deed of 
Trust in favor of Mutual Savings & Loan Association, in face 
amount of Twenty-seven Thousand ($27,000.00) Dollars . . . 

The record also contains the  parties' answers t o  interrogatories 
and requests for admissions. 

The action was heard before Judge Washington sitting 
without a jury. Plaintiffs presented considerable testimonial and 
documentary evidence regarding the structure of the A.M.E. Zion 
Church, its history in North Carolina, and the nature of defendant 
Union Chapel's relation to  the general church. Various persons 
gave uncontradicted testimony that  they were members of the 
Union Chapel A.M.E. Zion Church and that,  t o  the extent of their 
personal knowledge, Union Chapel was always known as  "Union 
Chapel A.M.E. Zion Church" and was a part of the general A.M.E. 
Zion Church. Some of the witnesses were questioned about the 
cornerstone on the  original Union Chapel Church building, and 
recalled that  on the  cornerstone was written "Union Chapel 
A.M.E. Zion Church." Elder Harris recalled that  the  founding 
date on the cornerstone was 1906 or  the later part of the 1800's. 
Taken together, nearly all the testimony tended to  show the  con- 
nectional nature of the  A.M.E. Zion Church; that  Union Chapel 
had long paid the  regular annual assessments and dues of the 
A.M.E. Zion Church Conference; had participated in quarterly, an- 
nual and four year conferences of the general church; had ac- 
cepted pastoral appointments made by the general church and 
had adhered to  its rules, regulations, customs and policies, and 
utilized the A.M.E. Zion Church Discipline, order of worship, 
and hymnals in conducting church services. In addition, Bishop 
Smith testified tha t  he ordained the defendant Rev. Sam Puryear 
as  an A.M.E. Zion minister and appointed him to  Union Chapel 
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A.M.E. Zion Church. Furthermore, Union Chapel had long used 
the name "Union Chapel A.M.E. Zion Church." 

Plaintiffs' documentary evidence supported the testimony 
presented concerning Union Chapel's participation in the A.M.E. 
Zion Connection. In addition, repeated evidence of the defendants' 
having referred to themselves as "Union Chapel A.M.E. Zion 
Church" and "Trustees for Union Chapel A.M.E. Zion Church" 
was introduced in the form of defendants' "withdrawal" letter of 
18 May 1977, and the conveyances and deeds of trust the defend- 
ant trustees executed under the title, "Trustees of the Union 
Chapel A.M.E. Zion Church." In addition, they accepted from 
Josephine Mobley and Isaiah Mobley, as "Trustees of the Union 
Chapel A.M.E. Zion Church," the conveyance of the Second Tract 
of property. 

Furthermore, plaintiffs introduced evidence tending to show 
that  the attempted conveyances out by the defendants, both by 
deed and mortgage, did not comply with any of the Discipline re- 
quirements. The 1976 Discipline at  Paragraph 435, Section 1 re- 
quires written consent of the Bishop of the District or the Annual 
Conference to sell or otherwise dispose of any church property. 
Such consent was not obtained prior to the purported sales and 
mortgage of either tract. 

With regard to the identity of the grantee church organiza- 
tion named in the 1873 deed to the First Tract, plaintiffs 
evidence was less complete. The description of the church 
organization is only that of a Methodist Episcopal Church of 
Davidson County. Plaintiffs' evidence, both documentary and 
testimonial, tended to  show that the deed description could apply 
to  at  least three organizations: (1) either a white or black 
Methodist Episcopal Church, out of which the plaintiff A.M.E. 
Zion Church grew; (2) a black A.M.E. Zion Church, of which plain- 
tiffs are successors-in-interest; and (3) a black Methodist Episcopal 
Church which was unaffiliated with the A.M.E. Zion Church. No 
evidence was presented as  to the identity or race of the three 
trustees named in the 1873 deed. No evidence was presented as 
to  the identity of the church organization occupying the First 
Tract premises from 1873 to about 1916. However, extensive un- 
contradicted evidence was presented to show that the only church 
that  occupied the property was an A.M.E. Zion Church called 
Union Chapel from about 1916 to present. 
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Furthermore, ample evidence was presented to show that 
plaintiff A.M.E. Zion Church is a Methodist Episcopal Church. 
Plaintiffs' witness William Milton White, who was qualified as an 
expert witness on Methodism and the A.M.E. Zion Church, 
testified that  the A.M.E. Zion Church had existed in the western 
areas of North Carolina since the post-civil war period of 
reconstruction, was in existence in the Davidson County area in 
1873, and has been continually in existence there since 1873 to the 
present. White also testified that "Methodist" is a term describ- 
ing a form of religious belief, and "Episcopal" describes the 
hierarchy of the church, its form of government by a Bishop, a 
general conference and other lawmaking bodies of the general 
church which control the local churches. None of the evidence 
that  plaintiffs presented would tend to show that from 1916 to 
August, 1977 Union Chapel was a self-governing church congrega- 
tion or that  it was a Methodist Episcopal Church unaffiliated with 
the A.M.E. Zion Connection. Although no evidence of record was 
presented as to who was in possession of the 1873 deed a t  any 
time relevant to this action, the deed was recorded in 1946, a time 
when the property was occupied by the "Union Chapel A.M.E. 
Zion Church." 

At the close of plaintiffs' evidence, defendants' moved pur- 
suant to  Rule 41(b) of the Rules of Civil Procedure to dismiss on 
the grounds "that there is not sufficient evidence in the record to 
justify the claim for relief which is sought in the complaint." The 
court indicated that it would reserve its ruling. The defendants 
stated that  they would not offer any evidence and renewed the 
motion to  dismiss the complaint. A colloquy between counsel and 
the court followed, during which the court indicated its concern 
that  the description of the cestui que trust  in the 1873 deed did 
not appear to  be sufficiently definite to  vest title in plaintiffs. 
Counsel for the plaintiffs argued to the effect that notwithstand- 
ing the gap in the chain of title from the "Methodist Episcopal 
Church" named in the 1873 deed to the A.M.E. Zion Church, the 
evidence presented was sufficient to give plaintiffs an ownership 
interest in both of the disputed properties under the tests 
established in Paragraph 432, Section 2 of the A.M.E. Zion Church 
Discipline. The court then stated: 

At  the close of all the evidence I'm going to dismiss the claim 
and the basic reason is that I do not believe that the evi- 
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dence supports the prayer for relief by the greater weight of 
the evidence. 

The court entered a judgment on 15 February 1982, contain- 
ing findings of fact and conclusions of law touching, albeit in- 
directly, on all the issues raised by the pleadings. Findings of 
Fact Nos. 1 and 8(g) state that, "this is an action to determine ti- 
tle to  real property." Without repeating each finding, the findings 
of fact taken as  a whole are to the effect that plaintiffs had not 
proved that they were successors in interest to the cestui que 
trust of the 1873 deed, the Methodist Episcopal Church of David- 
son County; that the 1873 deed did not contain the trust language 
required by the Discipline to vest ownership in the A.M.E. 
Church; and that no other deed conveying property to plaintiff 
church had been produced. Similarly, the court found that the 
1976 deed from the Mobleys for the Second Tract also failed to 
contain the trust clause. Various other findings of fact were made 
regarding the issues of record title and constructive or implied 
trust. However, no direct findings or conclusions were made with 
regard to the specific issues plaintiffs listed in the pretrial order. 
Based upon its findings of fact, the court made the following con- 
clusions of law: 

1. There was no improper or unlawful conduct as to the in- 
dividual defendants and as to those defendants sued in their 
individual capacity, this action should be dismissed. 

2. There was no evidence presented that a Methodist Episco- 
pal Church is, nor was ever one and the same as the African 
Methodist Episcopal Zion Church, but rather was a separate 
religious organization and is a separate legal entity. 

3. The language contained in the Discipline which attempts 
to impose a trust upon the property based upon usage and 
practice of the local church is not sufficient to impose such a 
trust. 

4. No trust in favor of the African Methodist Episcopal Zion 
Church in America was created as concerns the property 
recorded in Deed Book 166, Page 101, and on which the 
church building is located nor on the property conveyed in 
Deed Book 543, Page 443, which is vacant land. 
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5. This is an action to determine legal title to real property 
and such question of laws must be decided in conformity with 
the laws of the State of North Carolina and the plaintiffs 
have not presented evidence sufficient to sustain the plain- 
tiffs' allegations that they are fee simple owners of the two 
tracts or that a trust was specifically created, or that a con- 
structive or implied trust should be imposed. 

BASED UPON THE FOREGOING FINDINGS OF FACT AND CONCLU- 
SIONS OF LAW, it is hereby ORDERED, ADJUDGED AND 
DECREED that the plaintiffs' complaint be dismissed and that 
the cost of this action be taxed against the plaintiffs. (Em- 
phasis added.) 

On 23 February 1982, plaintiffs filed a motion pursuant to 
Rule 59 of the Rules of Civil Procedure for a new trial or the en- 
try of a new judgment on all of the issues on the grounds, inter 
alia, that the order is contrary to law. A colloquy was held be- 
tween counsel and the court at  the hearing on plaintiffs' Rule 59 
motion. Plaintiffs' counsel pointed out that the complaint and 
pretrial order indicated that, from the plaintiffs' perspective, this 
was not primarily an action to t ry  title. Rather, they had primari- 
ly sought an injunction to prohibit interference by the defendant 
Trustees and Reverend in the conduct of Union Chapel as a part 
of the A.M.E. Zion Church and a declaration of the plaintiffs' 
right to control the church property. The court then stated: 

I have not treated it as a title case, and frankly, I can under- 
stand why if it was a title case then someone-, there has to 
be a judgment saying who had title, whose title it was in. 
The judgment does not say to whom this property belongs; 
all it does is dismiss the plaintiff$ complaint . . . 
COURT: Let me ask you this-how can the Court consider 
relief unless it has the title question decided. 

MR. DONALDSON: I understand but the defendants brought it 
u p . .  . 
COURT: Plaintiffs allege they are the owners of the property, 
that it's the owner of the property. 

MR. DONALDSON: That it has the right to the possession of 
the property, that's right. 
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COURT: You are  saying that  the defendant in such case does 
not have the right t o  raise the question as to title, which is 
required before the plaintiff could obtain injunctive relief 

COURT: . . . I felt that an integral part of the Court's decision 
to grant injunctive relief had to be a determination-that 
plaintiff had sufficient evidence of title in the plaintiff t o  ob- 
tain injunctive relief. When I say I dismissed it, I dismissed 
i t  on the basis I didn't feel that  I had enough evidence to  say 
plaintiff or  defendant in this case had title to the property. 
Now, whether there would be any bar-1 don't think there 
would-to a later action to have trust or constructive trust 
or implied trust,  something of that  nature; whether there 
could be evidence to  establish prescriptive title- I didn't feel 
I could rule on that; I didn't feel I could close the door on 
either party. I frankly anticipated there would have to be 
further litigation to resolve the question. (Emphasis added.) 

The court inquired of counsel if there was anything in the 
"judgment" which would preclude or  bar plaintiffs from again pro- 
ceeding. 

COURT: My feeling was this was not a case I ought to enter  a 
simple order dismissing the case-maybe I'm wrong; but I 
felt I ought to have something in that  to indicate what some 
of the evidence was that  was presented to  the Court, and I 
had a great deal of difficulty with it, I don't mind admitting 
that; they submitted to me a draft; I went over i t  and 
perhaps the pressure of time in that  I was late getting that  
done. I made minor revisions but basically signed what they 
[defendants] submitted. You tell me-do you see anything in  
this quote "judgment", or what the term is-an order, which 
precludes or bars the plaintiff from again proceeding? 

MR. DONALDSON: Yes. 

COURT: What? 

MR. DONALDSON: You say i t  was an action to t ry  title to land 
and you dismissed the action; that  is your first thing; that  
puts us out as  far a s  title- you say it's an action to t ry  title 
t o  land- 
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Counsel for plaintiffs then requested that the Court amend 
the judgment under Rule 41(b) to an involuntary dismissal 
without prejudice, consistent with the court's intention that fur- 
ther litigation on the merits be had. The trial judge again 
repeated that "I did not feel I had evidence before me to make a 
decision of this matter or the merits as to who had record title to 
the property." The court then inquired whether a sixth conclusion 
to  the effect that "this Court does not consider the evidence suffi- 
cient nor the judgment sufficiently definite and certain to con- 
stitute or present judicial estoppel of either parties later 
assertion of title upon proper pleadings . . ." would solve the 
problem. Further exchanges occurred between counsel and the 
court. Ultimately, the court noted that plaintiffs' Rule 59 motion 
was not a motion to modify or amend the judgment and the court 
refused to amend the judgment to state that the dismissal was 
"without prejudice" or to include the court's proposed "sixth" 
conclusion of law. The court also denied plaintiffs' motion for a 
new judgment or a new trial, 

I1 

[l] From the foregoing facts, one conclusion is certain- the judg- 
ment entered in this case must be vacated. Despite the lack of (1) 
a proper motion for an order to show cause why a preliminary in- 
junction should not be entered; (2) any further mention of injunc- 
tive relief in the pretrial order; and (3) any findings of fact or 
conclusions of law relating to the standards for obtaining injunc- 
tive relief in the judgment itself, it is clear that the trial judge, 
by reading the prayer for relief in plaintiffs' original and amended 
complaint, was under the impression that the only issue to be 
decided was whether plaintiffs had presented sufficient evidence 
to entitle them to injunctive relief, and, more importantly, that 
proof of record title in plaintiffs was the exclusive basis upon 
which plaintiffs would be entitled to such relief. Although proof of 
record title in plaintiffs would indeed be a valid basis for injunc- 
tive relief, the court was clearly in error as to the nature of the 
proceeding and the issues before it a t  the time of the trial itself. 
In addition, the judgment entered does not specify whether the 
injunctive relief to which plaintiffs were not entitled was the per- 
manent injunction requested in the original complaint, or the 
preliminary injunction requested in the amended complaint. 
However, the court's remarks make it likely that the court 
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thought that it was ruling on the request for a preliminary injunc- 
tion, with trial on the merits to follow. Furthermore, the record of 
the colloquy on the Rule 59 motion indicates that the court was 
apparently unaware both of the effect the judgment of involun- 
tary dismissal with prejudice at  the close of all the evidence 
would have with regard to future litigation of the issues covered 
therein, and of the fact that entry of the requested dismissal 
without prejudice would have had precisely the effect the court 
sought through its proposed "sixth" conclusion of law. 

Rule 41(b) states, in pertinent part, that a t  the close of the 
plaintiffs evidence the defendant may move "for a dismissal on 
the ground that upon the facts and the law the plaintiff has 
shown no right to relief." Under the rule, the judge is not re- 
quired to rule on the motion a t  the close of the plaintiffs evidence 
and may decline to  render any judgment until the close of all the 
evidence. Rule 41(b) does not specifically provide for involuntary 
dismissal a t  the close of all the evidence. However, where such a 
motion is made and ruled upon and the court has made findings 
as required by G.S. 1A-1, Rule 52, the judgment entered will be 
treated as a judgment on the merits. See Land Co., Inc. v. Wood, 
40 N.C. App. 133, 252 S.E. 2d 546 (1979); Reid v. Midgett, 25 N.C. 
App. 456, 213 S.E. 2d 379 (1975). In ruling on a motion to dismiss 
under Rule 41(b), the court must pass upon whether the evidence 
is sufficient as a matter of law to permit a recovery; and if so, 
must pass upon the weight and credibility of the evidence upon 
which plaintiff must rely in order to recover. Knitting, Inc. v. 
Yarn Co., 11 N.C. App. 162, 180 S.E. 2d 611 (1971). If the motion 
to dismiss is allowed, the trial judge must determine the facts and 
render judgment against the plaintiff. Rule 41(b) provides that 
unless the court in its order for dismissal otherwise specifies, 
[through the language "without prejudice"], dismissal under that 
section operates as an adjudication upon the merits. 

In this case, the judgment appears to find the facts adversely 
to plaintiffs and would in fact operate to preclude relitigation of 
the issues it purports to adjudicate, including the issues of title 
and express, implied, or constructive trust. I t  would operate, in 
effect, as a complete adjudication upon the merits. The record 
plainly discloses that this is precisely the opposite result from 
that intended by the trial judge when he indicated that the 
evidence was merely insufficient to establish record title in plain- 



410 COURT OF APPEALS [64 

A.M.E. Zion Church v. Union Chapel A.M.E. Zion Church 

tiffs and therefore insufficient to entitle them to the injunctive 
relief originally requested. While an appellate court will not or- 
dinarily look behind a judgment t o  divine the "intent" of the trial 
court, the  record in this case unmistakably discloses the  fact that  
the  judgment of involuntary dismissal with prejudice did not ex- 
press the  intention of the  court. I t  is clear that  despite the court's 
refusal to "amend" the  judgment pursuant t o  plaintiffs' Rule 59 
motion, the court did not intend that  the complaint be dismissed 
with prejudice so a s  t o  preclude future litigation "on the  merits" 
of plaintiffs' claim. 

Plaintiffs have assigned a s  error (1) various findings of fact in 
the  judgment a s  unsupported by the evidence, and contrary to 
t he  evidence; (2) all of the  conclusions of law, with the exception 
of Conclusion No. 1; (3) entry of the  judgment a s  inappropriately 
granted and as being against the  greater weight of the  evidence; 
and (4) the  denial of the  Rule 59 motion on the  grounds that  the 
judgment was contrary to  the  court's intent and as being against 
t he  greater  weight of the  evidence. However, these contentions 
do not adequately address the fundamental error in the  case. 

The trial court was apparently entirely unaware of the  
underlying nature of the  claim being adjudicated and of the rele- 
vant body of law controlling disposition of the issues plaintiffs 
listed in the  pretrial order. It was the plaintiffs' contention a t  
trial, and on appeal, that  the underlying legal question before the 
court is whether Union Chapel A.M.E. Zion Church is a connec- 
tional or  a congregational church. Plaintiffs contend that  their 
evidence established that  the  A.M.E. Zion Church is a connec- 
tional church, whose internal church government is hierarchical. 
Plaintiffs also contend that  Union Chapel was regarded in the 
community and by its own congregation as being an A.M.E. Zion 
Church. They point t o  A.M.E. Zion Church records listing Union 
Chapel a s  a member of the  Winston-Salem District of the Western 
North Carolina Conference, t o  the acceptance of an A.M.E. Zion 
minister, Rev. Puryear, by the  Union Chapel congregation, and to 
the  acts of the defendant trustees in accepting, conveying and 
mortgaging church property as  "Trustees of the Union Chapel 
A.M.E. Zion Church" in support of their contention that  Union 
Chapel is and has always been affiliated with the A.M.E. Zion 
Church Connection. Therefore, its ministers, trustees, congrega- 
tion and property a re  governed by the general church. Further- 
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more, plaintiffs contend that  the letter of 18 May 1977, by which 
the defendant trustees attempted to "withdraw Union Chapel's 
membership from the African Methodist Episcopal Zion Church 
Conference (Western North Carolina Conference)," is indisputable 
evidence that defendants considered themselves an A.M.E. Zion 
Church. Thus, plaintiffs contend, Union Chapel is a local A.M.E. 
Zion Church, subject to the authority of the general A.M.E. Zion 
Church and pursuant to the policies and Discipline of the general 
church, and in particular Paragraph 432, Sec. 2 of the 1976 Re- 
vised Discipline, the continued usage of the First Tract from a t  
least 1916 to August, 1977 by a local A.M.E. Zion Church was suf- 
ficient to vest title to the property in plaintiffs as cestui que 
trust, or, a t  the very least, to give them a proprietary interest in 
the possession, use and control of that  property. As to the Second 
Tract, plaintiffs contend that  the 1976 deed itself creates an ex- 
press trust  for the benefit of the A.M.E. Zion Church, because the 
property was conveyed to the defendant trustees as "Trustees" of 
"Union Chapel, A.M.E. Zion Church," notwithstanding the lack of 
the specific trust clause. 

It is evident that under the plaintiffs' theory of the case, the 
lack of conclusive evidence as to whether plaintiff A.M.E. Zion 
Church is a successor to the Methodist Episcopal Church named 
in the 1873 deed, and their failure to establish an unbroken chain 
of record title is not fatal to their claim of a proprietary interest 
in the church property, for even if it were to be established that 
Union Chapel was the successor to the named grantee, as  a 
member of the A.M.E. Zion Church Connection, all property 
theretofore held by the local church would enure to the benefit, 
and be subject to the control of, the plaintiff general church. The 
key issue then becomes whether Union Chapel is a member of the 
A.M.E. Zion Church Connection. 

We agree with the plaintiffs that  the proper factors to con- 
sider in resolution of the dispute between the parties are those 
concerning the nature of the relationship between the plaintiff 
general church and the defendant local church. The trial court 
clearly heard the evidence and found the facts against plaintiffs 
under a misapprehension of the controlling law. Therefore, the 
factual findings may be set aside on the theory that the evidence 
should be considered in its t rue legal light. Helms v. Rea, 282 
N.C. 610, 194 S.E. 2d 1 (1973); McGill v. Lumberton, 215 N.C. 752, 
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3 S.E. 2d 324 (1939). Although this cause must be remanded to the  
Superior Court for a new trial, we will endeavor to clarify the  
issues raised by this case and the law governing their resolution. 

[2] The central issue plaintiffs sought t o  have adjudicated was 
not record title, but rather,  whether t he  parent body of a hierar- 
chical church has the right to  control the  property of a local af- 
filiated church, and whether the rules and decisions of the parent 
body on questions of church property will be enforced by the civil 
courts of our state. I t  is well established that  the civil courts have 
no jurisdiction over, and no concern with, purely ecclesiastical 
questions and controversies for there  is a constitutional 
guarantee of freedom of religious profession and worship, as  well 
a s  an equally firmly established separation of church and state. 
N.C. Const. Art.  1, 5 13; U.S. Const. amend. I;  Reid v. Johnston, 
241 N.C. 201, 85 S.E. 2d 114 (1954). However, the  courts do have 
jurisdiction as  to  civil, contract and property rights which are in- 
volved in, or arise from, a church controversy. Id. 

In Conference v. Allen, 156 N.C. 524, 526, 72 S.E. 617, 618 
(19111, the  court explained the difference between the structures 
of a hierarchical or connectional church, and a congregational 
church. 

In SIMMONS v. ALLISON, 118 N.C. [763] 770, [24 S.E. 716 
(1896)], we had occasion to call attention to  the distinction 
between those churches whose organization is connectional 
such a s  the  Protestant Episcopal, the  various Methodist 
churches, the  Presbyterian, the Roman Catholic, and others 
which are  governed by large bodies, such as  dioceses, con- 
ferences, and synods, and the like, in which the  individual 
congregations bear the  same relation t o  the governing body 
a s  counties bear to  the State, and, on the  other hand, the con- 
gregational system which is in use among the  Baptists, the 
Congregational, and the  Christian and other denominations. 
In these latter,  the individual congregation is each an inde- 
pendent republic, governed by the majority of its members 
and subject t o  control or supervision by no higher authority. 
. . . The churches of the  congregational system often com- 
bine into associations, conferences, and general conventions. 
But, unlike such organizations under the  connectional system, 
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these bodies under the congregational system are  purely 
voluntary associations for the purpose of joining their efforts 
for missions and similar work, but having no supervision, con- 
trol, or  governmental authority of any kind whatsoever over 
the individual congregations, which are  absolutely independ- 
ent of each other. 

Simmons v. Allison, supra, itself involved a dispute between 
two contending boards of trustees of a local A.M.E. Zion Church 
known as Clinton Chapel. Both parties contended that they 
represented the identical congregation, and each sought a 
restraining order against the other to prevent interference in 
their respective discharge of their official duties. The Supreme 
Court stated that  the controlling issue was whether the local con- 
gregation "was an integral part of the large connectional system 
known as  the African Methodist Episcopal Zion Church and sub- 
ject t o  its discipline, or had been all along an independent body, 
recognized and known as  such, but voluntarily and temporarily 
acting with the larger body, with a reserved right to withdraw a t  
any time." 118 N.C. a t  770, 24 S.E. a t  718. The court stated that 
the  connectional system is recognized by the law, and determined 
tha t  the  controversy between the respective trustees would be 
resolved according to  the Discipline of the A.M.E. Zion Church. In 
Simmons the  dispute tangentially involved a latent ambiguity in 
the  1866 deed for the property on which Clinton Chapel was 
located, which deeded the land to  the trustees of the "African 
Methodist Church." The court made this pertinent observation 
about the vagaries of early church deeds: 

In probably a majority of the cases church deeds are  taken 
by humble and illiterate men when the church is first begin- 
ning, and these deeds are  often technically defective (as in 
the present case) or a re  never recorded. 

118 N.C. a t  771, 24 S.E. 719. In Simmons, the A.M.E. Zion Church 
was allowed to  prove that  no church by the name of "African 
Methodist" actually existed and that the named trustees were in 
fact members of the A.M.E. Zion Church. 

Thus, our courts have long recognized that  the African 
Methodist Episcopal Zion Church is a connectional church polity, 
and that  civil courts may settle certain types of disputes arising 
from a church controversy by applying or following the rules of 
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the A.M.E. Zion Church Discipline. In addition, our Supreme 
Court has recognized that although the A.M.E. Zion Church is 
connectional, it is possible that a local church could have retained 
sufficient independence from the general church so that it re- 
served its right to withdraw a t  any time, and, presumably, take 
along with it whatever property it independently owned prior to, 
and retained during, its limited affiliation with the general 
church. 

The foregoing principles are consistent with the general rule 
that the parent body of a hierarchical church has the right to con- 
trol the property of local affiliated churches, and, as a corollary, 
that the decision of superior tribunals in hierarchical churches 
will be enforced in civil courts. Anno., 52 A.L.R. 3d 324, 5 2(a) and 
(b) (1973). The annotation points out a t  p. 332 that, "[although] the 
rule has stood for a hundred years that in a hierarchical church 
organization or denomination the parent or superior ecclesiastical 
authority-and not the local congregation-has the right to con- 
trol church property, in 1969 the United States Supreme Court 
substantially tightened the constitutional requirements for apply- 
ing this rule." 

The case referred to is Presbyterian Church in United States 
v. Mary Elizabeth Blue Hull Memorial Presbyterian Church, 393 
U.S. 440, 21 L.Ed. 2d 658, 89 S.Ct. 601 (1969). In that case, the 
United States Supreme Court in effect reaffirmed and strength- 
ened the right of a parent body in a hierarchically organized 
church to control the property of local member churches by cut- 
ting off a major loophole. Previously, local churches were allowed 
to withdraw from the parent body without surrendering posses- 
sion of local church property, ordinarily considered to be held 
under an implied trust for the parent church, when it was shown 
that the parent body had departed from fundamental tenants of 
the faith (the departure-from-doctrine exception). This exception 
necessarily required courts to interpret religious doctrine. The 
Supreme Court ruled that civil courts must decide church proper- 
ty  disputes without resolving underlying controversies over 
religious doctrine, and, therefore, must endeavor to use "neutral 
principles of law" to settle church property disputes, without 
reference to ecclesiastical law. 

Following Hull Memorial Presbyterian Church, the Appellate 
Court of Indiana determined that the "discipline" of a hierarchical 
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Methodist Church, as it pertains to property of local churches, 
may be considered a "neutral principle of law" in the resolution of 
church property disputes between an affiliated local church and 
its parent body. United Methodist Church v. St. Louis Crossing, 
150 Ind. App. 574, 276 N.E. 2d 916, 52 A.L.R. 3d 311 (1971). 
Similarly, in Green v. Lewis, 221 Va. 547, 272 S.E. 2d 181 (19801, 
the Supreme Court of Virginia utilized, inter alia, the Discipline 
of the A.M.E. Zion Church (1972 Revised Edition) to resolve a 
property dispute between a local A.M.E. Zion Church and the 
parent body. On facts strikingly similar to those of the case under 
discussion, the court held as follows: 

We find from the language of the deed involved, the Disci- 
pline of the A.M.E. Zion Church, and the relationship which 
has existed between the central church and the congregation 
over a long period of years, that the A.M.E. Zion Church does 
have a proprietary interest in the property of Lee Chapel, 
and that its interest in the church property cannot be 
eliminated by the unilateral action of the [local church] con- 
gregation. 

272 S.E. 2d a t  186. See also 52 A.L.R. 3d 324, 5 23(b) (general rule 
is that  in doctrine and general church organization, African 
Methodist Episcopal Church does not differ from the Methodist 
Church, which is clearly hierarchical in polity, and therefore local 
congregations affiliated with the African Methodist Episcopal 
Church have been held not to be independent and self-governing 
with respect to property matters, but subject to the control of 
superior church authority). 

The defendant appellees asserted, in their answers to plain- 
tiffs' interrogatories, that the Union Chapel A.M.E. Zion Church, 
or the "Union Chapel Methodist Church" as its name appears in 
the 1979 deed, was never affiliated with the A.M.E. Zion Church. 
Further, that they never made any reports or accountings to the 
plaintiffs. The defendants apparently took the position that they 
had always been an independent body, recognized and known as 
such, with a reserved right to unilaterally withdraw from the 
A.M.E. Zion Church. In response to plaintiffs' request to admit, 
defendants averred that the congregation of the "Union Chapel 
Methodist Church" has been in continued existence since prior to 
27 January 1873. 
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Therefore, upon remand, the major question to  be answered, 
although now following the Hull Memorial Presbyterian Church 
guidelines, is whether the defendant local church was in fact in a 
hierarchical relationship with the plaintiff parent body with 
respect to property matters.  

We address one further point with regard to the defendants' 
purported withdrawal from the parent African Methodist 
Episcopal Zion Church, and their new title a s  "Union Chapel 
Methodist Church." I t  appears that  the defendants rested their 
case largely upon the 1873 deed which describes "a Methodist 
Epeskopal (sic) Church" in Davidson County. They averred in 
their pleadings and in the issues set out in the pretrial order that 
the  "Union Chapel Methodist Church" was the owner of the 
above-mentioned property, and of the Second Tract. Pursuant t o  
G.S. 61-3, all lands given or granted to  any church, religious 
denomination, or  congregation for their respective use "shall be 
and remain forever to the use and occupancy of that  church, or 
denomination, society or congregation" for which the lands were 
given or granted, and "the estate therein shall be deemed and 
held to  be absolutely vested, as  between the parties thereto, in 
the  trustees respectively of such churches, denominations, 
societies and congregations, for their several use according to  the 
intent expressed in the conveyance." Plaintiffs contend that 
defendants, a s  the  congregation of Union Chapel Methodist 
Church, would no longer constitute a Methodist Episcopal Church, 
and therefore would be precluded from use and control of the 
property a s  against the latter denomination named in the 1873 
deed. They cite G.S. 61-3, and Western North Carolina Conference 
v. Tally, 229 N.C. 1, 47 S.E. 2d 467 (1948) (members of congrega- 
tion who withdraw affiliation from the denomination taking under 
the deed are  not entitled to the  control and use of the property a s  
against the grantee denomination). Upon retrial, a determination 
must be made a s  t o  whether "Union Chapel Methodist Church" 
would be entitled to fee simple ownership of lands deeded to a 
Methodist Episcopal Church in the 1873 deed and to  an A.M.E. 
Zion Church in the  1976 deed. 

In conclusion, we hold that  the judgment entered on 15 
February 1982 must be vacated because it did not conform to the 
trial court's stated intention and was entered under a misap- 
prehension a s  to the  nature of the claim being litigated and the 



A.M.E. Zion Church v. Union Chapel A.M.E. Zion Church 

law applicable to that claim. The cause is remanded to the 
Superior Court for a trial de novo. 

Vacated and remanded. 

Judges HILL and PHILLIPS concur. 
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Speck v. N.C. Dairy Foundation 

MARVIN L. SPECK AND STANLEY E. GILLILAND v. NORTH CAROLINA 
DAIRY FOUNDATION, INC., THE BOARD OF GOVERNORS OF THE 
UNIVERSITY OF NORTH CAROLINA, THE BOARD OF TRUSTEES OF 
NORTH CAROLINA STATE UNIVERSITY, A CONSTITUENT INSTITUTION AND 
THE ACTING CHANCELLOR OF NORTH CAROLINA STATE UNIVERSI- 
TY 

No. 8210SC920 

(Filed 18 October 1983) 

Fiduciaries @ 2; Limitation of Actions B 7 -  breach of fiduciary duty-constructive 
trust - sufficiency of evidence - statute of limitations 

In an action to  recover a share of the royalties defendants received from 
the  marketing of Sweet Acidophilus milk, the secret process for which had 
been developed by plaintiffs, plaintiffs' evidence raised a genuine issue of 
material fact as to  whether defendants N.C. State University and N.C. Dairy 
Foundation had a fiduciary duty to  plaintiffs which they breached so as to  give 
rise to  a constructive trust  where it tended to  show that plaintiffs were 
employees of defendant University; pursuant to University policy, plaintiffs en- 
trusted their secret process for Sweet Acidophilus to the University, and the 
University exercised authority and control over the commercial development 
of the process; the University traditionally awarded 15% of the royalties it 
received from a product to its faculty inventor; the University, plaintiffs and 
the Dairy Foundation worked together to obtain a trademark for Sweet 
Acidophilus milk through the Dairy Foundation; the Sweet Acidophilus was 
marketed through the Dairy Foundation, which was an agent of the University 
for that purpose; and the University has denied plaintiffs' request for a share 
of the royalties. Therefore, the ten-year statute of limitations of G.S. 1-56 may 
apply to plaintiffs' case. 

Judge HEDRICK dissenting. 

APPEAL by plaintiffs from Farmer, Judge. Judgment entered 
2 July 1982 in Superior Court, WAKE County. Heard in the Court 
of Appeals 9 June  1983. 

The plaintiffs brought suit to  recover a share of the  royalties 
defendants had received in connection with plaintiffs' research on 
acidophilus milk. Plaintiffs based their claim on the following 
events: 

Plaintiff Speck spent several years during his tenure a s  a 
professor a t  North Carolina State  University (hereinafter, "the 
University") studying how to  make a good-tasting milk product 
containing lactobacillus acidophilus bacteria. Plaintiff Gilliland 
assisted him. They developed a technique for producing concen- 



420 COURT OF APPEALS [64 

Speck v. N.C. Dairy Foundation 

t rated acidophilus which maintained its resistance to  bile without 
adding sour flavor to  milk. The plaintiffs' research is significant 
because acidophilus apparently inhibits the growth of unhealthy 
micro-organisms in human intestines while facilitating good diges- 
tion. Prior to  plaintiffs' research, acidophilus could not be easily 
introduced to  milk without ruining the taste  of the  milk. 

On 15 September 1972 plaintiff Speck informed the  head of 
his department, Dr. Roberts, of his acidophilus research. Roberts 
suggested that  he submit a proposal t o  the University Patent 
Committee for obtaining a trademark and marketing "Sweet 
Acidophilus" milk. The minutes of the  Patent  Committee meeting 
on 19 October 1972 reveal that,  

[Dr. Speck and Dr. Roberts] proposed to  work through the 
North Carolina Dairy Foundation and employ a patent at- 
torney t o  advise on the  desirability of obtaining either a 
trademark or a copyright. Cost of the venture would be 
borne by the  Dairy Foundation and a licensing of any 
trademark obtained would be handled through that  organiza- 
tion. After a brief discussion by the Committee, which 
brought out that  a patent application was not feasible, Mr. 
Conner moved tha t  the request be approved and the  motion 
was seconded by Dr. Bennett. Motion carried unanimously. 

The University's Dean of the  School of Agriculture and Life 
Sciences subsequently told the  Dairy Foundation that,  "the 
Patent Committee was applying for a patent on [sic] a trademark 
for the product through the Dairy Foundation." 

Plaintiffs never executed an assignment of their ownership 
rights in the  acidophilus process to  the  Dairy Foundation, the 
University, or anyone else. However, the University's Patent 
Policy clearly asserted University ownership of patentable inven- 
tions made by faculty members. The Patent Policy further stated, 
"The University will establish equitable arrangements with the 
inventork) for an appropriate share of the proceeds of any roy- 
alties realized from a patent so as  to  provide a reasonable en- 
couragement to  the  inventor." The University traditionally 
awarded 15% of the  royalties it received to  the  inventor. 

Although plaintiffs' secret process for acidophilus milk was 
not patentable, all parties involved assumed the  Patent  Policy ap- 
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plied by analogy. Indeed, the  Patent Committee revised the policy 
in 1976 t o  expressly cover trademarks and trade secret agree- 
ments. Plaintiff Speck and the defendants all initially assumed 
that  ownership rights t o  the  techniques plaintiffs developed were 
in t he  Dairy Foundation. 

The University, Dr. Speck, and the  Dairy Foundation worked 
together to obtain a trademark and market Sweet Acidophilus 
milk. The Dairy Foundation is a nonprofit organization tha t  pro- 
motes University research on dairy products. I t  has its office on 
the University campus and one of its officers is a dean a t  the 
University. Dr. Speck and University officials helped the  Dairy 
Foundation negotiate a contract for commercial production of 
acidophilus. The Dairy Foundation's Acidophilus Committee min- 
utes of 9 January 1973 stated that  University officials "would be 
kept informed of all pending actions and would be given the  op- 
portunity to  review all agreements and contracts prior to  execu- 
tion." The Patent  Committee and ranking University officials 
consistently maintained their desire to  "work through" the Dairy 
Foundation to  make Sweet Acidophilus milk a commercially vi- 
able product. With University support, Dr. Speck worked closely 
with the Dairy Foundation in marketing Sweet Acidophilus milk. 
Their marketing scheme proved successful and royalties began to  
accrue to  the Dairy Foundation, as  agreed by the  University. 

On 3 November 1975 Dr. Speck wrote to the  head of his 
department to  inquire about royalties. He felt the Dairy Founda- 
tion was the proper vehicle for marketing Sweet Acidophilus milk 
and also a proper agent of the University for receiving the 
royalties. However, Dr. Speck noted, participation by the  inventor 
in the royalties had been overlooked. 

Dr. Roberts passed Dr. Speck's request for royalties on to  
another University official, who, on 1 December 1975, replied that  
there was no basis for plaintiffs to  share in the  income from 
Sweet Acidophilus. 

In a 8 October 1976 memorandum, Dr. Speck argued that  he 
had not surrendered his rights as inventor, and that  the Univer- 
sity should make royalty payments to  him in accord with the Pat- 
ent  Policy. The University's Legal Advisor stated a month later 
that  since the plaintiffs' method of making Sweet Acidophilus 
milk was not patentable, all ownership rights were automatically 
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returned to  the plaintiffs. This position was based on the follow- 
ing provisions of the Patent Policy: 

[The Patent  Committee] may a t  its discretion, cause the 
University's ownership rights t o  subsequent patents, if any, 
to be waived to the inventor if the  Faculty Patent Committee 
is convinced that  . . . (b) the invention is clearly one which is 
nonpatentable and which does not warrant referral t o  a pat- 
ent  management agency for evaluation. 

The Legal Advisor further made the  "assumption" that  Dr. Speck 
had given his discovery to  the Dairy Foundation since, despite 
the lack of any assignment of rights, Dr. Speck had not denied the 
rights belonged to  the Dairy Foundation and had even recognized 
in a 1973 letter that  the Dairy Foundation owned the rights. 

On 23 January 1978 the Chairman of the University Patent 
Committee recommended to  the Chancellor that a one-time pay- 
ment of 15% of the royalty funds from Sweet Acidophilus be paid 
to  Dr. Speck. The Chairman observed that  such payments were 
an established procedure for faculty inventions, and that  another 
professor in the Food Science Department had recently received 
such a payment. The Chairman also mentioned that i t  would be 
prudent to get Dr. Speck to formally execute an assignment of his 
rights t o  Sweet Acidophilus upon receipt of a one-time payment. 
In a similar vein, Dr. Roberts recommended on 6 December 1979 
that  the  Dairy Foundation "establish a s  soon a s  possible its rights 
with N. C. State  University and the claims of the inventors" so it 
would be able t o  negotiate with commercial manufacturers. 

The plaintiffs filed a complaint on 11 December 1981 asking 
for an equitable distribution of the royalties and a constructive 
t rus t  t o  remedy the unjust enrichment of the defendants. The de- 
fendant Dairy Foundation moved for summary judgment on the 
ground that  no genuine issue of material fact existed and that  it 
was entitled to judgment as  a matter of law. The other defend- 
ants  moved for summary judgment on the ground that  the three.. 
year s tatute of limitations period had expired before suit was 
filed. The trial court granted defendants' motions for summary 
judgment. Plaintiffs appealed. 

Boyce, Mitchell, Burns & Smith, b y  Lacy M. Presnell, 111 and 
Susan K. Burkhart, for plaintiff appellants. 
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Poyner, Geraghty, Hartsfield & Townsend, by Thomas L. 
Norris, Jr., Cecil W. Harrison, Jr., and David W. Long, for de- 
fendant appellee North Carolina Dairy Foundation, Inc. 

At torney General Edmisten, by  Special Deputy Attorney 
General Edwin M. Speas, Jr. and Associate Attorney Thomas J. 
Ziko, for defendant appellees The Board of Governors of the 
University of North Carolina, The Board of Trustees of North 
Carolina State University, and The Acting Chancellor of North 
Carolina State University. 

PHILLIPS, Judge. 

The central issue on appeal is whether plaintiffs' cause of ac- 
tion is barred by the three-year limitations period of G.S. 1-52. 
Because the record contains evidence supporting plaintiffs' allega- 
tions of a breach of fiduciary duty, we hold that  their claim may 
fall under the ten-year limitations period of G.S. 1-56 and there- 
fore summary judgment was not proper. 

Summary judgment for the  defendants is proper only if the 
evidence in the light most favorable t o  the plaintiffs shows no 
genuine issue of material fact and that  the defendants are en- 
titled to  judgment as  a matter of law. If the plaintiffs had merely 
made out a claim in contract, express or  implied, or in fraud, then 
the  defendants would be entitled to  judgment based on the three- 
year statute of limitations in G.S. 1-52. However, plaintiffs' 
evidence raises a genuine issue of material fact a s  to whether the 
defendants had a fiduciary duty to the  plaintiffs that  they 
breached. 

A confidential or fiduciary relationship "exists in all cases 
where there has been a special confidence reposed in one who in 
equity and good conscience is bound to act in good faith and with 
due regard to  the interests of the one reposing confidence." Ab- 
bitt v. Gregory, 201 N.C. 577, 598, 160 S.E. 896, 906 (1931). 
Whether such a relationship exists in any instance is determined 
by the specific circumstances of the case. When, as  here, the cir- 
cumstances governing the alleged relationship are in dispute, the 
issue is one of fact for the jury, rather than one of law for the 
court. Moore v. Bryson, 11 N.C. App. 260, 181 S.E. 2d 113 (1971); 
Crew v. Crew, 236 N.C. 528, 73 S.E. 2d 309 (1952). 
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Taken in the  light most favorable t o  the  plaintiffs, the 
evidence in t he  present case indicates Dr. Speck reposed a special 
confidence in the  University and the  Dairy Foundation t o  protect 
his interest in the  secret process for making Sweet Acidophilus 
milk. Acting pursuant to  the  University's Patent  Policy, Dr. 
Speck presented his secret process to  the  Patent  Committee. He 
reasonably assumed that  the  University had ownership rights to 
his invention but that  he would be equitably compensated as 
specified in t he  Patent  Policy. The University did not inform him 
that  the  ownership rights were his. Instead, the  Patent  Commit- 
tee  approved his idea of marketing the  invention through the 
Dairy Foundation. Plaintiffs understood the University t o  be turn- 
ing i ts  ownership rights over to  the  Dairy Foundation. The Uni- 
versity, as their employer, was in a superior position t o  plaintiffs, 
who were in no position t o  question the course tha t  t he  Univer- 
sity chose t o  follow. 

University officials claimed credit for the  scientific and com- 
mercial success of Sweet Acidophilus, noting that  the  new milk 
product had been marketed through the  Dairy Foundation. The 
University encouraged Dr. Speck to  assist t he  Dairy Foundation 
in developing Sweet Acidophilus, and University officials worked 
directly with t he  Dairy Foundation on this project. Evidence for 
t he  plaintiffs shows that  the  University exercised authority and 
control over the  commercial development of plaintiffs' secret 
process, and that  t he  plaintiffs entrusted their invention or 
discovery t o  the  University for development. 

The circumstances indicate the  relationship was more than 
contractual. Plaintiffs turned their secret process over to  their 
employer without asking for anything. Their primary concern was 
for the  University t o  make the  best use of acidophilus; they relied 
on the  superior business and legal skills of the defendants for 
marketing acidophilus milk. Yet they understood from the  Patent 
Policy that  surrendering their legal ownership rights did not 
deprive them of an equitable or beneficial interest in their inven- 
tion. By working with the  defendants to  develop Sweet Acidophi- 
lus long after they had acknowledged the legal ownership was in 
t he  defendants, they demonstrated their continued interest in 
their invention. Plaintiffs reposed a special confidence in the 
defendants by confidentially revealing a secret and valuable proc- 
ess t o  them, and the  defendants' actions indicate they accepted 
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this trust.  The minutes of the  28 October 1972 Dairy Foundation 
meeting show a University official stated that the Patent  Commit- 
tee  was applying for the trademark through the Dairy Founda- 
tion. Thus, there is evidence that  all the defendants assumed 
responsibility for the secret process despite the absence of any 
assignment of rights to  them or contractual agreement. Plaintiffs' 
evidence supports their claim that  they entrusted the defendants 
with their new techniques, and that there was neither any intent 
by plaintiffs to  divest themselves of any equitable interest that  
they might have therein nor any bargaining with respect thereto. 

The t rust  placed by the plaintiffs in the University also en- 
compasses the Dairy Foundation. The Dairy Foundation essential- 
ly acted as  an agent of the University for developing Sweet 
Acidophilus milk. These two organizations had an identity of in- 
terests  since part of the Dairy Foundation's royalties from Sweet 
Acidophilus went to  support further University research on this 
milk product. Moreover, the  University and the Dairy Foundation 
shared the goal of using the royalties to promote dairy products 
and general research in the public interest. The two organizations 
had overlapping officers and office locations. They worked closely 
together in developing Sweet Acidophilus. The Dairy Foundation, 
nominal owner of the rights to  Sweet Acidophilus, opened all its 
contracts and actions pertaining to  the milk product t o  review by 
the University. University officials consistently stated they were 
developing Sweet Acidophilus for consumer markets by working 
through the Dairy Foundation, thereby implying an agency rela- 
tionship. The interests and responsibilities of the University and 
Dairy Foundation were so tightly interwoven in developing Sweet 
Acidophilus that  the  actions of one may be fairly attributed to  the 
other. 

Plaintiffs have produced evidence that  the defendants 
violated the t rus t  or confidence reposed in them. The University 
has declined plaintiffs' request for a share of the royalties even 
though the Patent  Committee Chairman recommended a $30,000 
award to Dr. Speck. The Dairy Foundation received well over half 
a million dollars in Sweet Acidophilus royalites by June  of 1980, 
with a portion of these proceeds going to  the University to fund 
research. The defendants arguably had a fiduciary duty to set 
aside a fair share of the royalties for the plaintiffs since the 
defendants, acting in a position of superiority and trust ,  assumed 
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control of the secret process, the defendants took credit for the 
plaintiffs' innovations, the defendants traditionally gave 15% of 
the royalties to faculty inventors, and the defendants profited 
from the special confidence that plaintiffs reposed in them. 

The viability of plaintiffs' claim depends upon the jury find- 
ing that  a breach of fiduciary duty has occurred. Without this 
finding, plaintiffs will not have stated a claim that comes under 
the ten-year statute of limitations. But if there has been a breach 
of fiduciary duty, the ten-year limitation period of G.S. 1-56 will 
control since none of the other statutes of limitations expressly 
apply. 

North Carolina courts have long held that a constructive 
trust arises out of the violation of a confidential or fiduciary rela- 
tion, and that, as distinguished from an express trust, it is 
governed by the ten-year, rather than the three-year, statute of 
limitations. Bowen v. Darden, 241 N.C. 11, 84 S.E. 2d 289 (1954). 

It is  important to note, however, that a constructive trust is 
an equitable remedy, not a true trust. Teachey v. Gurley, 214 
N.C. 288, 199 S.E. 83 (1938); D. Dobbs, Remedies tj 4.3 (1973). The 
constructive trust remedy was created to prevent unjust enrich- 
ment and force restitution to the plaintiff of property that in equi- 
t y  and good conscience did not belong to the defendant. Dobbs, 
supra. The ten-year statute of limitations was originally applied 
to constructive trusts because the underlying cause of action was 
fraud or some similar wrongful act distinct from breach of con- 
tract. Teachey, supra. Today, the statute of limitations for fraud 
has been shortened to three years. G.S. 1-52. Nonetheless, North 
Carolina still seems to apply ten-year statutes of limitations to 
constructive trusts. Cline v. Cline, 297 N.C. 336, 255 S.E. 2d 399 
(1979). 

A decision as to which statute of limitation applies should be 
based on the nature of the substantive right that has been in- 
jured, not the remedy. G.S. 1-52 imposes a three-year limitations 
period for specific rights like those in contract and fraud, re- 
gardless of the remedy sought. By stating in G.S. 1-56, "All other 
actions, ten years" the General Assembly created a catch-all 
limitations period for substantive rights not enumerated in other 
statutes. It is irrelevant whether plaintiffs seek a constructive 
trust, or any other remedy, for purposes of determining the 
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statute of limitations. Instead, the statutes of limitation must be 
examined to find which one covers the substantive right plaintiffs 
are asserting; namely, a fiduciary duty owed by the defendants. 

Defendants' alleged fiduciary duty was neither contractual 
nor the basis for fraud in the present case. Defendants made no 
promise that they could have breached; there was no agreement 
reached by the parties about plaintiffs' rights to their secret proc- 
ess or its royalties. Nor was there any allegation of intentional 
deceit. Plaintiffs' evidence simply shows they reposed a special 
confidence in the defendants, and the defendants did not act in 
good faith or fairness to look after the plaintiffs' interests. Since 
no statute of limitation expressly covers breaches of this type of 
fiduciary duty, they are governed by G.S. 1-56. 

Though the decisions of our Supreme Court involving fiduci- 
ary relationships and the statutes of limitation are neither entire- 
ly clear nor consistent, as we understand them they nevertheless 
sanction our holding in this instance. In Parsons v. Gunter, 266 
N.C. 731, 147 S.E. 2d 162 (1966), it was held that the three-year, 
rather than the ten-year, statute applied because plaintiffs claim 
was strictly contractual in nature and the evidence failed to 
establish a confidential relationship from which a constructive 
trust  could arise. But here, plaintiffs' claim is not contractual and 
evidence was presented that a confidential or fiduciary relation- 
ship existed. 

While some aspects of the decision in Fulp v. Fulp, 264 N.C. 
20, 140 S.E. 2d 708 (1965) are not a t  all clear to us, and we doubt 
the validity of some of the statements made therein, which need 
not be analyzed here since they are irrelevant to this appeal, it is 
quite clear that in ruling that the three-year statute applied to 
the wife's claim against her husband based upon her funds being 
used to help build a house on a lot he had title to that the Court 
did so because the evidence showed her money was put into the 
house in reliance upon his express promise to have title to the 
property put in both their names. Thus, as in Parsons, the claim 
was essentially for breach of contract, rather than for breach of 
fiduciary duty, as in this case. Another distinguishing feature be- 
tween this case and Fulp is that these plaintiffs claim an 
equitable interest in or title to the proceeds from a secret process 
that didn't exist before their work was done; whereas, in Fulp, 
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the plaintiff sought to  recover money contributed to  the pre- 
existing property of another. 

Recent North Carolina decisions continue to say that  an ac- 
tion for a constructive trust has a ten-year statute of limitations. 
Tyson v. North Carolina National Bank, 305 N.C. 136, 286 S.E. 2d 
561 (1982); Cline v. Cline, supra. But the reasoning of these deci- 
sions indicates the court is determining the statute of limitations 
according to the substantive nature of the right involved. The 
Cline case held that defendant husband violated his fiduciary or 
confidential relationship to his plaintiff wife, giving rise to a con- 
structive trust in her favor, and the court applied the ten-year 
statute. In Tyson, where plaintiff was the heir and beneficiary of 
an estate of which defendant was the executor and trustee, 
though the court agreed that there had been a breach of fiduciary 
duty, it applied the three-year statute of limitations because 
defendant had violated an express trust, for which contract dam- 
ages rather than a constructive trust were the proper remedy. 
Cline and Tyson together stand for the proposition that breach of 
fiduciary duty may give rise to an action in contract or may be an 
independent cause of action, depending on the circumstances. 

Cline provides the best precedent for the present case since 
both involve breach of fiduciary duty without a contractual basis. 
Unlike Tyson, no express trust exists in the present case. 

Defendants also argue that breach of fiduciary duty con- 
stitutes a form of fraud; however, breach of fiduciary duty is 
"constructive fraud," which differs from actual fraud in that it 
does not require the element of intentional deceit. Link v. Link  
278 N.C. 181, 179 S.E. 2d 697 (1971); Miller v. First National Bank 
of Catawba County, 234 N.C. 309, 67 S.E. 2d 362 (1951). The 
distinction is so great Dobbs finds the term "constructive fraud" 
to be misleading. Dobbs, supra, 5 10.4. Breach of fiduciary duty 
occurs when there is unfair dealing with one to whom the defend- 
ant has an active responsibility; it requires a special relationship 
unlike actual fraud. Thus, although actual fraud and constructive 
fraud share the name of "fraud," they are different causes of ac- 
tion which should come under different statutes of limitation. 

Under the foregoing analysis, plaintiffs have stated a claim 
for breach of fiduciary duty which is not in the nature of a breach 
of contract or actual fraud. Accordingly, the ten-year limitations 
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period of G.S. 1-56 should apply. Yet even if this Court were t o  
determine the s tatute  of limitations issue according t o  whether 
plaintiffs had grounds for a constructive t rust  remedy, the  plain- 
tiffs must prevail on appeal. 

A constructive t rus t  may arise where there has been a 
breach of fiduciary duty. Cline v. Cline, supra In such cases, the  
ten-year s tatute  of limitations has been held to apply. Id. Defend- 
ants  argue that  a constructive t rust  requires a property interest, 
and that  the t rade  secret in the  present case is not a property in- 
terest,  so the ten-year limitation period for constructive t rusts  
cannot be invoked. We disagree. As an equitable remedy the  con- 
structive t rust  is quite flexible and may be used t o  recover prof- 
i ts  o r  other unjust enrichment stemming from a fiduciary's 
misuse of confidential information. 

The general rule is that,  "One in a special relationship clearly 
should not profit a t  the  expense of his beneficiary." (Emphasis in 
original.) Dobbs, supra, § 10.4. Dobbs identifies two pertinent fact 
situations where the  preceding rule applies: (1) an employee owes 
a fiduciary duty of loyalty t o  his employer not to  divulge a t rade 
secret o r  take inside information for his own use, and (2) a person 
generates an idea and submits it to  a business for development 
with the expectation of being paid. Id. a t  8 6.6. The present case 
involves elements of both these situations. A confidential relation- 
ship and duty of loyalty arguably existed between plaintiff 
employees and the  defendant employer when defendant was en- 
t rusted with the commercial development of plaintiffs' secret 
process. The plaintiffs' process for introducing acidophilus into 
milk is in the  nature of a t rade secret. As such, the  defendants 
have a duty to  share profits with the  plaintiffs if the jury finds a 
confidential relationship: "What is protectible is not property, but 
the  confidential relationship and duty of loyalty owed by those 
who receive confidential information. Thus the t rade secret need 
not be patentable or copyrightable to deserve the [defendants'] 
duty of loyalty concerning it." Id. a t  5 10.5. A constructive t rus t  
may be imposed to recover profits that  unjustly enrich a defend- 
an t  who misuses confidential information. Id. Dobbs carefully 
notes that where the  defendant is not a conscious wrongdoer, 
equitable restitution should be limited to  the gains unjustly de- 
rived from the t rade secret itself, as  opposed to  any share of prof- 
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its attributable to the efforts, capital, and skill of the defendant. 
Id 

This Court has cited Dobbs' analysis with approval. In 
Travenol Laboratories, Inc. v. Turner, 30 N.C. App. 686, 228 S.E. 
2d 478 (19761, this Court stated that disclosure of confidential in- 
formation obtained through an employer-employee relationship 
was a tort  in which the duty derives from the relationship of 
trust  and confidence, not from property rights in the information. 

I The remedy sought in the Travenol Laboratories case was an 
injunction, but it is equally clear that a constructive trust may lie 
in cases of fiduciary self-dealing. Anderson Cotton Mills v. Royal 
Manufacturing Co., 221 N.C. 500, 20 S.E. 2d 818 (19421, held that a 
fiduciary must account by way of constructive trust for any per- 
sonal pecuniary advantage acquired when acting in his fiduciary 
character. 

Defendants contend, in contradiction to the preceding 
authorities, that the Fulp decision requires title to property to be 
a t  issue before a constructive trust may be imposed. Fulp does 
not state that the ten-year statute of limitations for constructive 
trusts applies only if title to property is at  issue. Instead, it holds 
that in the context of a dispute over real estate the plaintiff must 
state a claim for equitable ownership in the real estate, not sim- 
ply a claim for money had and received, if legal title is to be con- 
veyed to  the plaintiff through a constructive trust. North 
Carolina law on constructive trusts, including the Anderson Cot- 
ton Mills and Fulp decisions, has received academic attention in 
an article that stresses the breach of duty over the need for a for- 
mal property right as the basis of a constructive trust. Lauerman, 
Constructive Trusts and Restitutionary Liens in North Carolina, 
45 N.C. L. Rev. 424, 436 (19671, states: 

If there is a fiduciary or confidential relationship between 
the parties established by an agreement or otherwise, there 
need have been no trust res in existence a t  the time the 
fiduciary relationship was created in order to support a sub- 
sequent constructive trust. I t  is enough if the fiduciary or 
confidant has acquired any pecuniary advantage to himself 
through his special relationship. Hence, a constructive trust 
in North Carolina is primarily a tool to enforce a fiduciary 
duty. 
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This analysis makes sense because a constructive trust is not a 
true trust. It does not require a res  or other incidents of true 
trusts. It is strictly an equitable remedy for providing restitution 
to the plaintiff where the defendant had been unjustly enriched. 

Defendant Dairy Foundation also claims that summary judg- 
ment was properly based on plaintiffs' waiver or abandonment of 
their rights. Plaintiffs did acknowledge in 1973 and 1974 that the 
Dairy Foundation owned the rights to the acidophilus processing 
technique. However, if the jury finds that plaintiffs entrusted 
their secret process to defendants on the basis of a confidential or 
fiduciary relationship, then plaintiffs' acknowledgment of legal 
title in defendants does not establish waiver or abandonment. 
Plaintiffs would retain their equitable interest. Waiver is the in- 
tentional relinquishment of a known right. Jones v. Home Securi- 
t y  Life Insurance Go., 254 N.C. 407, 119 S.E. 2d 215 (1961). 
Similarly, abandonment of property requires intent. Miller v. 
Teer, 220 N.C. 605, 18 S.E. 2d 173 (1942). Plaintiffs' evidence 
shows they did not know of their ownership rights; they believed 
that under the Patent Policy the University had ownership and 
they had rights only to an "equitable arrangement" consisting of 
15% of the royalties. The issue of waiver or abandonment de- 
pends on the same findings as the issue of breach of confidential 
relationship: if the jury finds that plaintiffs entrusted their secret 
process to defendants with the expectation that defendants would 
protect their interest in a fair share of the royalties, then no 
waiver or abandonment occurred. 

Reversed and remanded. 

Judge WELLS concurs. 

Judge HEDRICK dissents. 

Judge HEDRICK dissenting. 

The majority grounds its decision on what it perceives to be 
a breach of a fiduciary relationship that gives rise to an equitable 
proceeding to establish a constructive trust. The record discloses 
that there is not now and never has been a "fiduciary relation- 
ship" between the defendants and plaintiffs, and the law will not 
and the court cannot declare that any of the defendants holds the 
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property in question or any profits realized therefrom in trust for 
the plaintiffs. 

I vote to affirm summary judgment for the defendants. 

LAWRENCE ANDERSON WHITE v. JEAN MALCOLM WHITE 

No. 8210DC1178 

(Filed 18 October 1983) 

Divorce and Alimony 1 21.9- equitable distribution of marital property-findings 
supporting conclusion 

In an action for divorce where defendant wife counterclaimed for 
equitable distribution of the marital property pursuant to G.S. 50-20, the trial 
court's findings that  defendant contributed services which exceeded in value 
the fair market value of her interest in jointly held property and her separate- 
ly held property was consistent with the  court's conclusion that  the parties 
were entitled to  an equal division of the  marital property. 

Judges HEDRICK and WEBB concurring in the result. 

APPEAL by defendant from Cashwell, Judge. Order entered 9 
June 1982 in District Court, WAKE County. Heard in the Court of 
Appeals 29 September 1983. 

On 23 November 1981, plaintiff husband filed an action for 
divorce based on one year's separation. Defendant wife counter- 
claimed for equitable distribution of the marital property under 
G.S. 50-20. Upon trial without a jury, the court found the parties 
were entitled to an equal division of the marital property. From 
this order, defendant appealed. 

James S. Warren for plaintiff appellee. 

Kirby, Wallace, Creech, Sarda and Zaytoun, by  John R. 
Wallace and Pe ter  J. Sarda, for defendant appellant. 

HILL, Judge. 

The resolution of this appeal depends upon the interpretation 
given G.S. 50-20, the North Carolina Equitable Distribution Act. 
This act was enacted in recognition of the concept of marriage as 
a partnership, a shared enterprise to which both spouses make 
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valuable contributions, although often in different ways. Sharp, 
Equitable Distribution of Property in North Carolina: A Prelim- 
inary Analysis, 61 N.C. L. Rev. 247 (1983). Equitable distribution 
seeks to  effect upon divorce those sharing principles that  
motivate most couples during marriage. Id. In particular, it gives 
recognition to the essential supportive role played by the wife in 
the home, acknowledging that  as homemaker, wife and mother 
she should clearly be entitled to  a share of the assets accumulated 
during the marriage. Rothman v. Rothman, 65 N.J. 219, 228, 320 
A. 2d 496, 501 (1974). 

In this case, defendant argues the court erred in concluding 
the parties were entitled to  an equal share of the marital proper- 
ty. She maintains her contributions to the marital estate greatly 
exceeded those of the plaintiff; therefore, she is entitled to a 
greater  share of the marital estate. The findings of fact made by 
the court are  summarized as  follows: 

The parties were married from 8 September 1951 until 6 
April 1982. There were two children born of the marriage: Kevin 
Baird White, born 4 September 1952, and Elinor Bannon White, 
born 28 February 1954. Prior to  the marriage, plaintiff received a 
B.S. degree in agricultural engineering from North Carolina State  
University and defendant received certification as a registered 
nurse from Rex Nursing School. Upon their marriage, plaintiff 
was employed as  a salesman of heavy equipment and owned a 
1951 Studebaker automobile. Defendant was employed a t  Rex 
Hospital. 

Upon getting married, defendant gave up her job a t  Rex 
Hospital and moved to  Charlotte with plaintiff. Shortly there- 
after,  defendant became pregnant with her first child. By mutual 
consent of the parties, defendant elected not t o  pursue her career 
as  a nurse and chose instead to raise the parties' children and to  
seek only part-time employment as a nurse during the course of 
their minority. Plaintiff, throughout the first twenty-four years of 
the  marriage, sold heavy equipment and was obligated to travel 
in connection with his employment. Defendant attended to the 
daily needs of the children, managed the parties' household and 
finances, did the housework in their home, and contributed 
substantially to plaintiffs career by acquiescing in the several 
moves required by plaintiffs work and by assisting and encourag- 



434 COURT OF APPEALS [64 

White v. White 

ing plaintiff in the development of his career. Defendant was 
employed on a part-time basis in each of the communities in 
which the  parties resided, often working a t  night and on week- 
ends. 

In June  1970, defendant obtained full-time employment with 
t he  U. S. Postal Service as  an occupational health nurse and has 
pursued such career since that  time. In July 1970, the parties 
separated for a period of nine months. Plaintiff was employed 
through 1975 but during the  period of 1975-1978 did not have any 
regular full-time employment. Plaintiff acquired during the course 
of the  marriage financial and investment skills which enabled him 
t o  earn income from his investments. During the marriage, plain- 
tiff invested in securities in his separate name and purchased the  
bulk of his estate  during the early 1970's. Plaintiff also helped 
defendant invest in securities in her separate name. 

During 1975 through 1978, defendant's earnings and contribu- 
tions t o  the  parties' home greatly exceeded those of the plaintiff 
and such earnings enabled plaintiff to  attend to  his individual in- 
vestments on a daily basis. Those earnings were as  follows: 

Plaintiff Defendant 

In 1978, plaintiff obtained employment with the  U. S. Postal 
Service and is presently so employed. Plaintiff is 55 years of age 
and defendant is 52. Plaintiff presently earns approximately 
$20,500.00 a year, has prospects of inheriting a substantial estate, 
and has additional steps in his salary enabling him to  increase his 
income in t he  coming years. Defendant earns approximately 
$23,000.00 a year, has reached the  maximum salary level for her 
position but may receive longevity increases. Plaintiff has bur- 
sitis, and defendant has arthritis and osteoporosis and has had 
periods of depression in the past which interfered with her em- 
ployment. Plaintiff has vested pension rights of $3,300.00 and 
defendant has vested pension rights of $8,900.00. 
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Either individually or jointly, the  parties own the  following 
marital property: (1) a house, lot and greenhouse valued a t  
$57,900.00; (2) automobiles valued a t  $2,500.00; (3) securities in 
plaintiffs name valued a t  $45,279.95 and in defendant's name in 
t he  amount of $27,128.91; (4) savings of $1,478.00; and (5) furniture 
valued a t  $1,000.00. Since 1975, defendant has made the mortgage 
payments on the  house. 

The court found that  defendant contributed services as  a 
spouse, parent, homemaker, and wage earner which exceed in val- 
ue t he  fair market value of her interest in jointly held property 
and her separately held property. Finally, the  court found that  
"pursuant t o  G.S. 50-20, an equal division of t he  marital property 
of the  parties is presumed appropriate." 

The first issue we must address is whether the  court was 
correct in finding that  G.S. 50-20 creates a presumption of equal 
division. We believe the court was correct. G.S. 50-20(d provides: 

(c) There shall be an equal division by using net value of 
marital property unless the court determines that  an equal 
division is not equitable. If the  court determines that  an 
equal division is not equitable, the  court shall divide the  
marital property equitably. Factors the court shall consider 
under this subsection a re  as follows: 

(1) The income, property, and liabilities of each party a t  the  
time the  division of property is t o  become effective; 

(2) Any obligation for support arising out of a prior mar- 
riage; 

(3) The duration of the marriage and the  age and physical 
and mental health of both parties; 

(4) The need of a parent with custody of a child or children 
of the  marriage to  occupy or own the  marital residence 
and to  use or own its household effects; 

(5) Vested pension or retirement rights and the  expectation 
of nonvested pension or retirement rights, which are  
separate property; 

(6) Any equitable claim to, interest in, or direct or indirect 
contribution made to  the acquisition of such marital 
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property by the  party not having title, including joint ef- 
forts or  expenditures and contributions and services, or 
lack thereof, as  a spouse, parent, wage earner or  home- 
maker; 

(7) Any direct or indirect contribution made by one spouse 
to  help educate or develop the career potential of the 
other spouse; 

(8) Any direct contribution t o  an increase in value of 
separate property which occurs during the  course of the 
marriage; 

(9) The liquid or  nonliquid character of all marital property; 

(10) The difficulty of evaluating zny component asset or  any 
interest in a business, corporation or  profession, and the 
economic desirability of retaining such asset or  interest, 
intact and free from any claim or interference by the 
other party; 

(11) The tax consequences t o  each party; and 

(12) Any other factor which the court finds t o  be just and 
proper. 

We interpret the  language of G.S. 50-20(c) that  "[tlhere shall 
be an equal division . . . of marital property unless the  court 
determines that  an equal division is not equitable" as  establishing 
a presumption of equal division of the marital property. We draw 
this conclusion from our comparison of similar s tatutes  in other 
states.  The vast majority of s tates  which provide for an equitable 
distribution of property direct the courts t o  divide t he  marital 
property in such proportions as  the  court deems just considering 
the  statutorily enumerated factors. In those states, the  courts do 
not presumptively assign any proportion of the marital assets to  
each spouse; rather,  they examine each case as  an individual and 
particular entity. See Rothrnan, supra a t  503. But the s tatutes  in 
such states a re  clearly distinguishable from G.S. 50-20k) in that  
they make no mention of an equal division or any other starting 
point from which the  court should work in making its distribution. 

In contrast, Wisconsin and Arkansas have property division 
s tatutes  which do provide for an equal division of marital assets. 
The statutes of these s tates  have been interpreted as  creating a 
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rebuttable presumption of equal division. See Jasper v. Jasper, 
107 Wis. 2d 59, 318 N.W. 2d 792 (1982); Forsgren v. Forsgren, 4 
Ark. App. 286, 630 S.W. 2d 64 (1982). The Wisconsin statute, Sec. 
767.255, leaves no room for a contrary interpretation a s  i t  s tates  
"[tlhe court shall presume that  all other property is to  be divided 
equally between the  parties, but may alter this distribution . . . 
after  considering (the enumerated factors)." The Arkansas 
s tatute ,  on the other hand, is in effect virtually indistinguishable 
from the North Carolina s tatute  and it too has been treated by 
the  courts as  establishing such a presumption. Arkansas s tatute  
34-1214 states: 

All marital property shall be distributed one-half [%I t o  
each party unless the  court finds such a division to be in- 
equitable, in which event the court shall make some other 
division that  the  court deems equitable taking into considera- 
tion (the enumerated factors). 

The North Carolina legislature's decision to word G.S. 
50-20(c) so  that  it more closely follows the Arkansas and Wiscon- 
sin s tatutes  rather than the  s tatutes  in the majority of s tates  
clearly indicates that  a presumption was intended. The practical 
difference between the  wordings is that  the wording used by the  
majority of equitable distribution s tates  allows the court more 
discretion in its allocation of the  property. G.S. 50-20(c) allows the  
court considerable discretion even with the presumption; there- 
fore, we feel our interpretation of the s tatute  is a reasonable one. 

The second issue we must address is what is the proper 
standard of review to  be utilized in reviewing the trial court's 
decision. We believe the division of marital property is a matter  
within the  sound discretion of the trial court, and its judgment 
should not be disturbed on review unless it is shown that  the divi- 
sion made was an abuse of discretion. "An abuse of discretion oc- 
curs when the trial court has failed to  consider proper factors, 
has made a mistake or error  with respect to  the facts upon which 
the  division was made, or when the  division itself was, under the  
circumstances, either excessive or inadequate. (Citation omitted.)" 
Jasper v. Jasper, 107 Wis. 2d 59, 63-64, 318 N.W. 2d 792, 795 
(1982). 

Virtually all of the s tates  which provide for equitable 
distribution have vested broad discretion in the trial courts, and 
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indeed, such discretion is essential if fairness is to  be achieved. 
The courts in this s tate  have long recognized that  wide discre- 
tionary power is necessarily vested in the  trial courts in reaching 
decisions in particular cases. See  Griff in v. Griffin, 237 N.C. 404, 
75 S.E. 2d 133 (1953). This is especially so in cases involving cer- 
tain aspects of family law. See  Swicegood v. Swicegood 270 N.C. 
278, 154 S.E. 2d 324 (1967); Coggins v. Coggins, 260 N.C. 765, 133 
S.E. 2d' 700 (1963); Sayland v. Saylund 267 N.C. 378, 148 S.E. 2d 
218 (1966). 

That our legislature intended to  grant  courts wide discretion 
in dividing marital property is indicated by (1) the language of 
G.S. 50-20(c); (2) the existence of the  twelve enumerated factors in 
t he  s ta tu te  which the  court is to  consider in determining what 
will be an equitable division; (3) the  existence of the catchall fac- 
to r  in G.S. 50-20(c)(12) whereby the  court is permitted to  consider 
"any other  factor which the court finds t o  be just and proper"; 
and (4) t he  lack of any indication as  t o  the  quantum of evidence on 
each of t he  factors required t o  overcome the presumption. 

This is not to  say the courts have unlimited discretion in this 
matter .  The courts a re  limited by the  presumption of equal divi- 
sion and by the  requirement of G.S. 50-20(j) that  they justify their 
distribution of property with written findings of fact. Further- 
more, "the exercise of discretion implies conscientious judgment 
arrived a t  in accordance with established rules, and not arbitrary 
action." 1 Strong's N.C. Index 3d Appeal and Error  5 54 (1976). 

In this case, the  court considered all of the  relevant factors 
enumerated in G.S. 50-20 and concluded the  evidence did not justi- 
fy alteration of the  equal property division presumption. The 
court's finding that  defendant contributed services which exceed 
in value t he  fair market value of her interest in jointly held prop- 
e r ty  and her separately held property is consistent with the 
court's conclusion. Defendant received considerably more as a 
result of the  equal division of the  marital property than she 
would have if she had received only t he  value of her interest in 
t he  jointly held property and her separate  property. We find no 
abuse of discretion in the division of the  estate. 

Affirmed. 

Judges HEDRICK and WEBB concur in the  result. 
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Judge HEDRICK concurring in the result joined by Judge 
WEBB. 

Defendant does not challenge the trial court's findings of fact, 
but rather contends that the findings compel a conclusion that 
defendant's contributions to the marriage greatly exceeded those 
of the plaintiff, and that this discrepancy is so great that an un- 
equal division of the marital property was required as a matter of 
law. While we agree with Judge Hill that the court's findings of 
fact support its conclusions of law, we believe it inadvisable in 
this case to undertake a definitive discussion of the Equitable Dis- 
tribution Act. A great deal of Judge Hill's opinion is dicta, un- 
necessary to  the decision. We note with special concern Judge 
Hill's discussion of the proper standard of appellate review. He 
speaks first of "limited discretion," later of "broad discretion," 
and finally concludes that "[tlhe court's conclusion is supported by 
the findings of fact;" and thus does not amount to "an abuse of 
discretion." Despite Judge Hill's conscientious discussion of the 
issue, we are unable to distill from the opinion a resolution of the 
question of the proper standard of review. Because we believe 
the result is the same under any standard of review, we would 
leave the question for another day. 

JAMES L. GOBLE AND WIFE, LINDA GOBLE v. BOBBY N. HELMS AND WINN- 
DIXIE CHARLOTTE, INC. 

No. 8224SC1082 

(Filed 18 October 1983) 

1. Evidence B 49.2- hypothetical question-omission of relevant facts not error 
A hypothetical question to plaintiffs medical expert was not improper 

because of the omission of relevant facts where the facts omitted did not go to 
the essence of the case so as to present an obviously incomplete and unreliable 
basis for the expert's opinion, and where defendants were given an opportu- 
nity to cross-examine the witness and supply any additional facts they felt 
were necessary. 

2. Evidence 8 49.3- improper hypothetical question-waiver of objection 
Even if a hypothetical question asked plaintiffs medical expert improperly 

assumed the answer to the question as part of the statement of facts, defend- 
ants waived objection to the question when evidence of the same import was 
thereafter admitted without objection. 
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3. Evidence @ 44- non-expert opinion testimony - ability to relax 
In an action to  recover for personal injuries to plaintiff husband and loss 

of consortium by plaintiff wife, plaintiff wife was properly permitted to give 
non-expert opinion testimony tha t  "it's very hard for [plaintiff husband] to  
relax now, like he used to," and that  "sometimes we just can't have sexual 
relations because of that," since plaintiff husband's ability to  relax was an 
aspect of his health as  to which opinion testimony by a non-expert was ad- 
missible, and plaintiff wife, by virtue of observation and experience, was well 
qualified to  offer her opinion. 

4. Evidence Q 44- numbness of plaintiffs face-non-expert opinion testimony 
The trial court properly permitted plaintiff husband's former employer to 

testify that plaintiff husband "was stiff, he was moving and also in his face 
when he would talk t o  me he was talking out of one side of his mouth, because 
one side of his mouth or face was numb," since nonexpert testimony as to  a 
person's physical appearance is permissible if the witness had an opportunity 
to observe the person, and the  testimony in question was merely a shorthand 
statement as to  an observed physical fact. 

5. Damages @ 13.2- evidence of lost future earnings and promotions 
In an action to  recover for injuries received in an automobile-truck acci- 

dent, the trial court did not e r r  in admitting evidence of plaintiffs prospects 
regarding future earnings and promotions with the company which employed 
him when the collision occurred. 

6. Evidence Q 50.1; Witnesses @ 9- medical testimony-opening door by cross-ex- 
amination 

By cross-examining plaintiffs' medical expert in several respects relating 
to injuries to  the brain, defendants opened the  door to  a question propounded 
by plaintiffs on redirect examination of the witness as to  whether an observa- 
tion of one pupil becoming larger and one smaller in a person who has been in 
an accident indicates a brain injury. 

7. Damages Q 16.1 - instruction on damages for disfigurement - sufficiency of 
evidence 

Plaintiffs evidence showed a spoiling or blemishing of plaintiffs mouth 
and facial features which justified the  trial court's instruction on damages for 
disfigurement where plaintiff testified that  he suffered numbness to  much of 
his body and a cramping or drawing in his face, and another witness testified 
that, when plaintiff talked to him, "he was talking out of the  side of his 
mouth." 

8. Damages 1 17.4- future medical expenses 
The evidence in a personal injury action supported the trial court's in- 

struction that the jury could award damages for medical expenses which plain- 
tiff would pay or incur in the future as a proximate result of defendants' 
negligence where plaintiff testified that  he continued to  go to the doctor occa- 
sionally to obtain a muscle relaxant prescription; plaintiff also testified that he 
had averaged seeing the  doctor once a month since the collision in question, 
and that  he continued to  wear a cervical collar to relieve tension or pain in his 
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neck; both plaintiff and his doctor testified to  the possibility of plaintiffs going 
to  a university medical center for further evaluation; and plaintiff introduced 
statements of account showing various medical and pharmaceutical expenses 
incurred as a result of the collision, from which the jury could reasonably 
estimate anticipated expenses. 

9. Damages 8 17.1- loss of use of part of body -sufficient evidence of causation 
In an action to  recover for personal injuries received in an automobile- 

truck collision, there was sufficient evidence of causation, medical and other- 
wise, to merit the trial court's instruction that  the jury could award damages 
to  plaintiff for loss of use of a part of his body due to  numbness and weakness 
where a medical expert testified that  plaintiff had reached maximum improve- 
ment; several witnesses testified to  plaintiffs physical strength before and 
after the collision, indicating a diminution therein; plaintiff testified that  
before the collision he had never suffered from numbness in his body, and that  
after the collision he had numbness on his left side, in his hand, arm, chest and 
side, a cramping or drawing in his face, and a pain in his neck: the medical ex- 
pert testified that on pin prick plaintiff had some decreased sensation on the  
left side and that  plaintiff had a slight weakness in his left hand; and the  
medical expert also testified that  he thought plaintiffs broken neck and other 
injuries could have been received in the collision. 

10. Appeal and Error 8 50.3; Trial 8 6- erroneous instruction on stipulation-er- 
ror cured by further instructions 

In a personal injury action in which defendants stipulated that  their 
negligence had caused the collision in question, the court's erroneous instruc- 
tion that defendants had admitted that  their negligence was the proximate 
cause of any injury plaintiff might have received from the accident was cured 
by the court's further instructions which clearly informed the jury that defend- 
ants had stipulated only to the issue of liability and not that plaintiffs condi- 
tion a t  trial was caused by the accident. 

11. Husband and Wife 1 9- loss of consortium-sufficiency of evidence 
The evidence was sufficient to support the trial court's instructions as  to  

the elements of plaintiff wife's loss of consortium for which the jury could 
award damages where plaintiff wife testified that, prior to the collision in 
question, plaintiff husband was very strong and healthy and did a substantial 
amount of work around the plaintiffs' home and farm, and that since the colli- 
sion she "hadn't seen him do anything"; that  prior to  the collision he was "slow 
tempered" but that thereafter he had been "very irritable and everything 
seems to just really get on his nerves"; that  prior to the collision he was in 
very good spirits, with a happy and hopeful mental attitude, but that  
thereafter he was a t  times very discouraged and listless and did not have the 
same zest for life; that prior to  the collision they got along very well and had a 
very good relationship, but that  thereafter it had been very difficult for him to 
relax, and they sometimes could not have sexual relations because of that; and 
that she could not say that she loved him less subsequent to the accident but 
that  "she loved him differently." Furthermore, medical testimony that plaintiff 
husband had reached maximum improvement and was "going to be the way he 
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is now" sufficed to justify the court's instruction on plaintiff wife's entitlement 
to compensation for future loss of consortium. 

12. Husband and Wife 1 9- loss of consortium-denial of directed verdict-denial 
of judgment n.0.v. 

The trial court did not er r  in denying defendants' motions for directed 
verdict and judgment notwithstanding the verdict on the loss of consortium 
issue where there was substantial evidence of diminution of various aspects of 
the marital relationship which merited submission of this issue to the jury. 

13. Rules of Civil Procedure 8 59- denial of motion to set aside verdicts as ex- 
cessive 

The trial court did not abuse its discretion in refusing to set aside on 
grounds of excessiveness a $335,000.00 personal injury verdict for plaintiff hus- 
band and a $60,000.00 loss of consortium verdict for plaintiff wife. 

APPEAL by defendants from Allen, Judge. Judgment entered 
10 June  1982 in Superior Court, AVERY County. Heard in the 
Court of Appeals 31 August 1983. 

Plaintiffs brought this action for personal injuries to plaintiff- 
husband, and loss of consortium by plaintiff-wife, arising from the  
collision of a tractor-trailer, owned by defendant Winn-Dixie and 
driven by defendant Helms, with an automobile driven by plain- 
tiff-husband. Defendants stipulated that  Helms was acting within 
the  course and scope of his employment with Winn-Dixie at  the 
time of the  collision, and that  his negligence caused the collision. 
A trial on the  issue of damages resulted in a $335,000 verdict for 
plaintiff-husband and a $60,000 verdict for plaintiff-wife. 

From a judgment entered on the verdicts, defendants appeal. 

Byrd, Byrd, Ervin, Blanton, Whisnant & McMahon, P.A., by 
Robert  B. Byrd and Sam J Ervin, IV, for plaintiff appellees. 

Morris, Golding and Phillips, by James N. Golding, for de- 
fendant appellants. 

WHICHARD, Judge. 

[I] Defendants contend the court erred in overruling their objec- 
tion to  a lengthy hypothetical question to  plaintiffs' medical 
witness inquiring "whether [plaintiff-husband's] broken neck and 
other injuries described could or might have been received in the 
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accident?" They argue that the question failed t o  include relevant 
facts and included irrelevant ones. 

When this case was tried, there was no requirement that  ex- 
pert testimony be in response to  a hypothetical question. S e e  G.S. 
8-58.12 (1981). When used, however, "a hypothetical question 
which omits any reference to a fact which goes t o  the essence of 
the case and therefore presents a s tate  of facts so incomplete that  
an opinion based on it would be obviously unreliable is improper, 
and the expert witness's answer will be excluded." Dean v. Coach 
Co., 287 N.C. 515, 518, 215 S.E. 2d 89, 91 (1975). 

The facts allegedly omitted here, while having some bearing 
on plaintiff-husband's condition, did not go to  the  essence of the 
case so as  to  present an obviously incomplete and unreliable basis 
for the expert's opinion. In such situations it is incumbent upon 
the adversary, if concerned that  omitted facts might elicit a dif- 
ferent opinion, to  supply them on cross-examination. Dean, supra, 
287 N.C. a t  520, 215 S.E. 2d a t  92; see also Rut ledge v. Tu l t ex  
Corp., 308 N.C. 85, 91, 301 S.E. 2d 359, 364 (1983); Lee  v. Tire Co., 
40 N.C. App. 150, 154-55, 252 S.E. 2d 252, 255-56, disc. rev.  denied, 
297 N.C. 454, 256 S.E. 2d 807 (1979). Defendants here were given 
an opportunity to  cross-examine the witness and supply any addi- 
tional facts they felt were necessary. Thus, the omission does not 
require a finding of error.  

Nor is the allegedly irrelevant matter, which related to  
plaintiff-husband's employment and absentee record, sufficiently 
prejudicial to constitute grounds for a new trial. For  examples of 
irrelevant matter  found to be prejudicial, see Ingram v. Mc- 
Cuiston, 261 N.C. 392, 134 S.E. 2d 705 (1964); Lindsey  v. The  
Clinic for Women ,  40 N.C. App. 456, 253 S.E. 2d 304 (1979). We 
find no merit to  this contention. 

[2] Defendants contend the court erred in overruling their objec- 
tion to the following hypothetical question posed to plaintiffs' 
medical witness: 

Doctor, if the  Ju ry  should find as facts from the greater 
weight of the evidence that prior to the time that  you saw 
[plaintiff-husband] on May 5, 1980, that he had been involved 
in a tractor-trailer accident with a head-on collision, that  as  a 
result of tha t  he blacked out or lost consciousness, was not 
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able to stand and had to hold on to a car for support, and was 
placed on a pallet and transported to the Emergency Room 
where you saw him, if the Jury should find those things as 
facts from the greater weight of the evidence in this case, do 
you have an opinion as to the cause of the unconsciousness or 
black out condition of this man? 

They argue that the phrase "that as a result of that he blacked 
out or lost consciousness" assumes the answer to the question as 
part of the statement of facts. 

A hypothetical question "should [not] assume those facts 
sought to be established." Ryder v. Benfield, 43 N.C. App. 278, 
286,258 S.E. 2d 849, 855 (1979). I t  is evident that the words "after 
that" or "immediately thereafter," rather than "as a result of 
that," would have more aptly stated the question. 

"An objection is waived [, however,] when evidence of the 
same import is admitted without objection." Mills, Inc. v. Ter- 
minal, Inc., 273 N.C. 519, 532, 160 S.E. 2d 735, 745 (1968). Here the 
medical witness testified, without objection, that a direct injury 
to the head or brain could cause unconsciousness. Plaintiff- 
husband testified that he had "blacked out" following the 
accident. On recross counsel for defendants asked the medical wit- 
ness, "[Dlid [plaintiff-husband] have a concussion caused by this 
accident?"; and they received an affirmative answer. 

In light of this and other evidence, we hold defendants' objec- 
tion to the hypothetical question waived, and deem harmless any 
error from failure to sustain it. 

[3] Defendants contend the court erred in overruling their objec- 
tion to, and denying their motion to strike, the following testi- 
mony by plaintiff-wife: 

Q. Will you very frankly describe your sexual compatibility 
now with your husband as compared before this accident? 

A. Well, it's very hard for [him] to relax now, you know, like 
he used to. And well sometimes we just can't have sexual re- 
lations because of that, I believe. 
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They argue that  there was no medical evidence relating t o  
plaintiff-husband's inability to  engage in sexual activities, that  the  
pathological cause of an ailment is a scientific question, and that  
plaintiff-wife's testimony "provides a lay opinion" as  to  the cause 
of plaintiff-husband's inability to relax and its relation to his sex- 
ual capacities. 

While expert opinion on this subject would have been ad- 
missible, see G.S. 8-58.13, 1 H. Brandis, North Carolina Evidence 
tj 132, a t  511 (19821, it was not required. "The state  of a person's 
health, a person's ability to  work or engage in activities, a 
person's physical appearance and sleeping habits, among other 
things, a re  proper subjects of opinion testimony by non-experts." 
Craven v .  Chambers, 56 N.C. App. 151, 157, 287 S.E. 2d 905, 909 
(1982). Thus, when a witness is "able to  describe the s tate  of [a] 
plaintiffs health after the accident and t o  compare it with that  
existing before the accident," exclusion of the witness' testimony 
is error.  Id. a t  157-58, 287 S.E. 2d a t  909; see also Kenney v .  Ken- 
ney, 15 N.C. App. 665, 669, 190 S.E. 2d 650, 653 (1972); 1 H. Bran- 
dis, supra, § 129, a t  498. 

Plaintiff-husband's ability to  relax was an aspect of his health 
a s  to  which opinion testimony by a non-expert was admissible. 
Plaintiff-wife, by virtue of observation and experience, was well 
qualified t o  offer her opinion. We thus find defendants' contention 
without merit. 

[4] Defendants similarly contend the  court erred in denying 
their motion to  strike testimony by plaintiff-husband's former 
employer that  plaintiff-husband "was stiff, he was moving and 
also in his face when he would talk to  me he was talking out of 
one side of his mouth, because one side of his mouth or face was 
numb." We find this contention equally without merit. As stated 
above, this is an area where non-expert testimony is permissible 
a s  long a s  the  witness had an opportunity to  observe the plaintiff. 
Craven v .  Chambers, supra. The witness testified to repeated op- 
portunities to  observe plaintiff-husband in his employment situa- 
tion over a four-month period before the accident and a t  least 
twice after the  accident. His testimony was merely a shorthand 
statement as  to  an observed physical fact, and as such its admis- 
sion was not error.  See 1 H. Brandis, supra, 125. Assuming er-  
ror,  arguendo, it was clearly non-prejudicial in view of substantial 
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other evidence regarding plaintiff-husband's condition of numb- 
ness. 

[S] Defendants contend the  court erred in admitting evidence of 
plaintiff-husband's prospects regarding future earnings and pro- 
motions with the  company which employed him when the collision 
occurred. This evidence was pertinent to  a determination of the 
extent 'of plaintiff-husband's damages, however, and "great lat- 
itude" is allowed in the  introduction of such evidence. See Smith 
v. Corsat, 260 N.C. 92, 95-96, 131 S.E. 2d 894, 897 (19631. The right 
of cross-examination provides the opposing party opportunity to  
challenge estimates of this nature, see Peterson v. Johnson, 28 
N.C. App. 527, 531, 221 S.E. 2d 920, 924 (19761, and defendants ex- 
ercised tha t  right only sparingly. We find no error  in the  admis- 
sion of this evidence. 

[6] Defendants contend the court erred in admitting, over objec- 
tion, t he  following testimony on redirect examination of the 
medical witness: 

Q. If after a person has been involved in an accident and 
has a broken neck, if later there is an observation of one 
pupil becoming larger and one smaller a t  the same time, that 
indicates to  you as  a medical doctor a brain injury? 

A. Yes, I think it would indicate that  there is something 
intracranial; right, inside of the skull. 

Defendants had cross-examined this witness in several respects 
relating t o  injuries to  the brain. They thus "opened the door to 
the  question propounded by the  plaintiffls] on re-direct examina- 
tion," Johnson v. Massengill, 280 N.C. 376, 383, 186 S.E. 2d 168, 
174 (19721, entitling plaintiffs to  examine the  witness regarding 
such matter.  See  1 H. Brandis, supra, tj 36. We find this conten- 
tion without merit. 

Defendants' final evidentiary contention is that  the court 
erred in admitting certain evidence which i t  subsequently 
withdrew and instructed the  jury not to  consider. "Ordinarily it is 
presumed tha t  the jury followed [the court's] instruction and the 
admission is not held t o  be reversible error  unless it is apparent 
from the  entire record that  the prejudicial effect of [the evidence] 
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was not removed from the minds of the jury by the court's ad- 
monition." Smith v. Perdue, 258 N.C. 686, 690, 129 S.E. 2d 293, 
297 (1963); see also Driver v. Edwards, 251 N.C. 650, 112 S.E. 2d 
98 (1960). We have examined the matters complained of in light of 
the  entire record, and we perceive no prejudicial effect warrant- 
ing a new trial. 

[7] To instruct on an element of damages, absent evidence 
thereof, is error. E.g., Brown v. Neal, 283 N.C. 604, 613, 197 S.E. 
2d 505, 511 (1973). Defendants contend the court erred in instruct- 
ing that  the jury could award plaintiff-husband damages for 
disfigurement when there was no evidence thereof. Plaintiff-hus- 
band testified, however, to  numbness in much of his body and "a 
cramping or drawing . . . in [his] face [which he could feel] just 
like somebody closing their hand on it." Another witness testified 
that  when plaintiff-husband talked to him, "he was talking out of 
one side of his mouth." 

To disfigure is t o  spoil or  blemish the appearance o r  shape of 
something. See American Heritage Dictionary 377 (New College 
Ed. 1978). The foregoing evidence showed a spoiling or blemishing 
of plaintiff-husband's mouth and facial features which justified an 
instruction on disfigurement. 

[8] Defendants contend there was no evidence to  support the in- 
struction that  the jury could award damages for medical expenses 
which plaintiff-husband would pay or incur in the future as  a 
proximate result of their negligence. There was testimony, how- 
ever, from a medical expert, that  plaintiff-husband had reached 
maximum improvement. The witness stated: "I think he has 
recovered. I think he is going to be the way he is now. . . . I 
think he has improved to what degree he's going to  improve. . . . 
I think he most probably will stay a t  the level he is a t  now." He 
also stated, though, that plaintiff-husband "could receive treat- 
ment for his present condition." Plaintiff-husband testified that he 
continued to go to the doctor occasionally to obtain a muscle 
relaxant prescription. He also testified that he had averaged see- 
ing the doctor once a month since the collision, and that  he con- 
tinued to wear a cervical collar to relieve tension or pain in his 
neck. Both plaintiff-husband and his doctor testified to the 
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possibility of plaintiff-husband's going to  a university medical 
center for further evaluation. Finally, plaintiff-husband introduced 
statements of account showing various medical and pharmaceuti- 
cal expenses incurred as a result of the collision, from which the 
jury could reasonably estimate anticipated expenses. 

I t  is proper to instruct the jury to  compensate plaintiff for 
prospective damages "where there is sufficient evidence of pain, 
disability or other injury continuing into the  future to justify con- 
sideration thereof." Brown, supra, 283 N.C. a t  613, 197 S.E. 2d a t  
510-11. The foregoing evidence sufficed for that  purpose, and the  
court did not e r r  in the  instruction complained of. 

[9] Defendants contend the  court erred in instructing that  the 
jury could award damages to  plaintiff-husband for loss of use of a 
part  of his body due to  numbness and weakness. Again, the medi- 
cal expert testified that  plaintiff-husband had reached maximum 
improvement. Several witnesses testified to his physical strength 
before and after the collision, indicating a diminution therein. 
Plaintiff-husband testified that  before the collision he had never 
suffered from numbness in his body, and that after the collision 
he had "numbness in [his] body from right the center all the way 
down." He indicated that  this began "at the bottom of [his] foot." 
He testified that "all the way up there's numbness on this left 
side in my hand, my arm, my chest and this side . . . you can 
touch i t  and touch this one it's like touching two different 
people." He also testified to  "a cramping or drawing . . . in [his] 
face" and a pain in his neck. The medical expert testified that  "on 
pin prick [plaintiff-husband had] some decrease[d] sensation . . . 
on the  left side." He also testified to a slight weakness in plaintiff- 
husband's left hand. 

The foregoing evidence sufficed to  merit the instruction com- 
plained of. Defendants' argument that  the evidence was insuffi- 
cient t o  establish a causal connection between the collision and 
these conditions is without merit. Plaintiff-husband testified that  
he had not experienced these conditions before the collision, and 
that  he had since. This testimony established "facts in evidence 
. . . such that  any layman of average intelligence and experience 
would know what caused the injuries complained of." Gillikin v. 
Burbage, 263 N.C. 317, 325, 139 S.E. 2d 753, 760 (1965). Medical 
evidence to  establish the causal connection thus was not required. 
Id. 
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Assuming, arguendo, that  medical evidence was necessary t o  
establish causal connection, there was testimony from the medical 
expert that  he thought the broken neck and other injuries could 
have been received in the  accident. We have herein found this 
evidence sufficiently "based on . . . reasonable probabilities" 
rather  than "merely speculative and mere possibility," and thus 
have declined t o  hold its admission, which is in the exercise of the  
trial court's discretion, erroneous. See Lockwood v. McCaskill, 
262 N.C. 663, 668-69, 138 S.E. 2d 541, 545-46 (1964). There thus 
was sufficient evidence on causation, medical and otherwise, to  
merit  the  instruction. 

Defendants contend the  court failed in its instructions to  
comply with G.S. 1A-1, Rule 51(a), which provides: 

In charging the  jury . . . [the] judge . . . shall declare and ex- 
plain the law arising on the  evidence . . . . The judge shall 
not be required to  s tate  such evidence except t o  the extent 
necessary t o  explain the  application of the  law thereto; pro- 
vided, the  judge shall give equal s t ress  to  the  contentions of 
the  various parties. 

The gravamen of their argument is that  the  court reviewed evi- 
dence favorable t o  plaintiffs, but none favorable to  defendants. 

Defendants introduced no evidence, but relied on cross-exami- 
nation of plaintiffs' witnesses t o  establish evidence favorable to  
them. The court instructed the  jury that  this was the  case, and in- 
structed that  it should consider in its deliberations plaintiffs' 
evidence which it considered favorable to  defendants. The court 
chose not t o  summarize the  parties' contentions, as  it had the  
right to  do. Board of Transportation v. Rand 299 N.C. 476, 483, 
263 S.E. 2d 565, 570 (1980); Rector v. James, 41 N.C. App. 267, 
271, 254 S.E. 2d 633, 637 (1979). 

We perceive no basis in the summation given, or omissions 
therein, for awarding a new trial. Moreover, defendants did not 
object t o  the  summation a t  trial, and thus cannot do so now. N.C. 
R. App. P. 10(b)(2). 

[ lo]  Defendants contend the  court erred in its instructions re- 
garding the  stipulation that  their negligence had caused the colli- 
sion. Early in i ts  instructions the  court stated that  defendants 
had "admitted that  [their] negligence . . . was the  proximate 
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cause of any injury that  the Plaintiff might have received from 
this accident." Counsel for defendants immediately requested and 
received permission to  approach the bench. The court then stated: 

Now, Members of the Jury,  I may have misstated that in 
some respect that  the negligence of the  Defendants was the  
proximate cause of the  accident that  was involved out there 
and, not necessarily the proximate cause of the  injury, any in- 
juries received, but the  proximate cause of the  accident that  
was had out there on the highway. 

Counsel for defendants made no further objections or re- 
quests a t  that  point, but a t  the end of the  charge again objected 
t o  the  instructions with respect to  the stipulation. The court then 
further instructed as  follows: 

Members of the  Jury ,  paragraph number twelve of the stipu- 
lation . . . reads as  follows: 

The Defendants will concede the issue of liability and admit 
liability in this case with respect to  the allegations of neg- 
ligence and will waive presenting to  the  Ju ry  any issue con- 
cerning the  issue of liability. That the  negligence of the 
Defendants was the proximate cause of t he  motor vehicle col- 
lision. There is no stipulation that  the  Plaintiffs present con- 
dition was caused by the accident. 

Counsel for defendants made no further objections or requests. 

Defendants argue that  the  foregoing constitutes conflicting 
instructions on a material point, and thus requires a new trial. 
See Barber  v. Heeden, 265 N.C. 682, 686, 144 S.E. 2d 886, 889 
(1965); Kinney  v. Goley, 4 N.C. App. 325, 332, 167 S.E. 2d 97, 102 
(1969). I t  has long been held, however, that  where the court in- 
advertently makes an error and expressly corrects it before the 
jury retires,  the  error  is rendered harmless. See Barnes v. House, 
253 N.C. 444, 451-52, 117 S.E. 2d 265, 270 (1960); W y a t t  v. Coach 
Co., 229 N.C. 340, 342, 49 S.E. 2d 650, 652 (1948). Further ,  the 
clear purpose of Rule 10(b)(2) of the  Rules of Appellate Procedure, 
which makes objection to portions of the  charge before the jury 
ret i res  a prerequisite to assigning error  thereto, was to avoid the 
necessity of retrials by correction of errors  prior t o  jury delibera- 
tion. The instructions here served that  purpose. The final instruc- 
tion clearly informed the  jury that  defendants had stipulated only 
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t o  the issue of liability, and not that  plaintiff-husband's condition 
a t  trial was caused by the accident. We thus find this contention 
without merit. 

[Ill Defendants' final contention regarding the  instructions is 
that  the  court erred in instructing on plaintiff-wife's loss of con- 
sortium. The pertinent part of the instruction complained of was 
a s  follows: 

[Plaintiff-wife] is entitled to  recover fair compensation for the  
actual loss of marital services, society, affection, companion- 
ship or sexual relations of her husband, which she [ilncurred 
as  a proximate result of the  Defendantrls negligence. 

You are instructed to  limit your consideration of damages 
strictly to  fair compensation for [plaintiff-wife's] loss of 
marital services, of society, affection, companionship, sexual 
relations. 

[Plaintiff-wife] is also entitled to  fair compensation [for] any 
future loss of consortium proximately resulting from the 
Defendants['] negligence which will occur during [her] mar- 
riage to  her husband. This means that  you must award pros- 
pective damages and that  recovery is limited to  the shorter 
of the  two life expectancies of [plaintiff-wife] and her hus- 
band. 

Our Supreme Court recently re-established a cause of action 
for loss of consortium in this jurisdiction. Nicholson v. Hospital, 
300 N.C. 295, 266 S.E. 2d 818 (1980). While recognizing "that con- 
sortium is difficult to  define," i t  stated that  "it embraces service, 
society, companionship, sexual gratification and affection." Id. a t  
302, 266 S.E. 2d a t  822. It did so "in recognition of the many 
tangible and intangible benefits resulting from the  loving bond of 
the  marital relationship." Id.; see N.C. Pat tern Ju ry  Instructions- 
Civil §§ 810.80, 810.85 (1981); 41 C.J.S., Husband & Wife § 11; 41 
Am. Jur .  2d, Husband & Wife $9 448-50; Annot., 74 A.L.R. 3d 805 
(1976). 

The court's instructions followed, almost verbatim, the 
language of Nicholson, supra. Defendants do not contend other- 
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wise. Their argument is that  there was no evidence from which 
the  jury "could find injury, loss or damage to or on any of these 
elements of consortium," and that  there was no evidence from 
which the jury could find "that any of these elements individually 
or  collectively would continue to  exist in the future." 

Plaintiff-wife, however, testified that  prior to  the collision 
plaintiff-husband was very s trong and healthy and did a substan- 
tial amount of work around the parties' home and farm, and that  
since the collision she "[hadn't] seen him do anything"; that  prior 
t o  the collision he was "slow tempered," but that  thereafter he 
had been "very irritable and everything seems to  just really get 
on his nerves"; and that  prior to  the collision he was in very good 
spirits, with a happy and hopeful mental attitude, but that  there- 
after he was a t  times very discouraged and listless and did not 
have the same zest for life. She testified that  prior to  the collision 
they got along very well, were very much in love, and had a very 
good relationship; but that  thereafter it had been very difficult 
for him to relax, and they sometimes could not have sexual rela- 
tions because of that. She acknowledged plaintiff-husband's testi- 
mony that  prior to the collision they had intercourse several 
times a month, but thereafter "[s]omething like" only once or 
twice a month. She could not say that  she loved him less subse- 
quent to  the accident, but she did say that  she "love[d] him dif- 
ferently." 

The foregoing and other evidence clearly sufficed to  establish 
a demonstrable diminution in plaintiff-husband's capacity to  ren- 
der  service to  plaintiff-wife. I t  also established a reduction in the 
quality of his general society and companionship, and in his abili- 
t y  to provide sexual gratification and affection. It  thus sufficed to  
support the instruction as to  the elements of plaintiff-wife's loss 
for which the jury could award damages. The medical testimony 
that  plaintiff-husband had reached maximum improvement and 
was "going to  be the way he is now" sufficed to  justify the in- 
struction on plaintiff-wife's entitlement to compensation for future 
loss of consortium. This contention is thus without merit. 

[I21 Defendants contend the court erred in denying their mo- 
tions for directed verdict and judgment notwithstanding the ver- 
dict on the loss of consortium issue. As noted above, we find 
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substantial evidence of diminution of various aspects of the mari- 
ta l  relationship which merited submission of this issue to the 
jury. 

As part  of this argument defendants contend that  while there 
was evidence as  to  household chores which plaintiff-husband per- 
formed before the  collision, which he could not perform after- 
ward, there was no evidence as  to  the value of such services. In 
light of the  substantial evidence as  to  loss of consortium in other 
respects, however, absence of such evidence did not mandate 
removal of this issue from the  jury. Moreover, our Supreme Court 
has expressly rejected the "inference tha t  damages in a consor- 
tium action a re  too remote to  measure." Nicholson, supra, 300 
N.C. a t  302, 266 S.E. 2d a t  822. The assessment of damages for 
loss of consortium, as  for wrongful death, "must, to  a large ex- 
tent ,  be left to t he  good sense and fair judgment of the jury -sub- 
ject . . . to the discretionary power of the  judge to set  its verdict 
aside when, in his opinion, equity and justice so require." Brown 
v. Moore, 286 N.C. 664, 673, 213 S.E. 2d 342, 348-49 (1975); see 74 
A.L.R. 3d 805, 811-12 (1976) (amount of damages for loss of consor- 
tium must be left to  "enlightened consciences" or "experience and 
judgment" of impartial jurors). 

The court did not e r r  in denying the motions for directed 
verdict and judgment notwithstanding the verdict on the loss of 
consortium issue. 

[13] Defendants contend the court erred in denying their G.S. 
1A-1, Rule 59(b) motion to set  aside the  verdicts on grounds of ex- 
cessiveness. The motion was directed t o  the  sound discretion of 
t he  trial judge, and his decision will not be disturbed absent ob- 
vious abuse. Griffin v. Griffin, 45 N.C. App. 531, 533, 263 S.E. 2d 
39, 41 (1980). "[Aln appellate court should not disturb a discre- 
tionary Rule 59 order unless it is reasonably convinced by the 
cold record that  the trial judge's ruling probably amounted to  a 
substantial miscarriage of justice." Worthington v. Bynum, 305 
N.C. 478, 487, 290 S.E. 2d 599, 605 (1982). 

The record contains substantial evidence that  as  a result of 
t he  collision plaintiff-husband sustained severe temporary inju- 
ries, including lacerations, contusions, spinal fracture, and concus- 
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sion. I t  indicates that  he had continuing problems which included 
depression, numbness, weakness, insomnia, pain in his neck and 
side, and sexual impairment; that  he lost earnings and was in- 
capacitated t o  perform physical labor; and tha t  the  general quali- 
t y  of his life was diminished in numerous respects. It establishes 
a demonstrable diminution in the  quality of his relationship with 
plaintiff-wife. I t  indicates that  a t  the  time of trial he had reached 
maximum improvement, and thus that  the  numerous problems he 
was then experiencing could be expected t o  continue. Finally, it 
establishes tha t  when he received the  injuries, he had a life ex- 
pectancy of an additional 31.57 years. 

In light of t he  foregoing, denial of defendants' motion did not 
amount t o  a substantial miscarriage of justice, and we find no 
abuse of discretion. 

No error.  

Chief Judge  VAUGHN and Judge PHILLIPS concur. 

STATE OF NORTH CAROLINA v. OLLIE BELLAMY, JR. AND NATHANIEL 
BELLAMY 

No. 8211SC1109 

(Filed 18 October 1983) 

1. Criminal Law ff 92.1- joint trial of defendants proper 
In a prosecution for robbery with a firearm and assault with a deadly 

weapon with intent to  kill, the trial court properly granted the  State's motion 
for a joint trial pursuant to  G.S. 15A-926 since defendants' respective positions 
at  trial were not antagonistic and since the State produced ample evidence im- 
plicating both defendants in the same offenses. 

2. Criminal Law ff 97.1 - rebuttal testimony - admissible against codefendant 
The trial court properly allowed the State to  offer rebuttal testimony 

from two witnesses where one witness's testimony could have been introduced 
in the  State's case in chief pursuant to  G.S. 15A-1226(a), and where the other 
testimony was admissible as  an admission by the codefendant. 

3. Criminal Law ff 89.5 - corroborating testimony - slight variance - properly ad- 
mitted 

The trial court properly allowed a witness to offer corroborating tes- 
timony regarding a telephone conversation with an earlier witness where 
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the witness's testimony was consistent with the earlier witness's testimony 
regarding the robbery for which defendants were being tried and the ex- 
istence of the phone conversation, but where there were inconsistencies as to 
when the phone call occurred and the exact words spoken. 

4. Assault and Battery @ 14.4; Robbery ff 4.3- assault with a deadly weapon with 
intent to kill and armed robbery-sufficiency of evidence 

In a prosecution for assault with a deadly weapon with intent to  kill and 
robliery with a firearm, the trial court properly denied defendants' motion to 
dismiss all charges a t  the end of the State's evidence where the evidence 
tended to show that a witness drove defendants to  "Short Stop" where they 
got out of a car, a burgundy Cutlass owned by defendant Bellamy; a t  around 
the same time that  evening the clerk a t  "Short Stop" was closing the store 
when he was robbed by two males wearing white masks; as the same men 
were running out of the  store, they fired at  another vehicle occupied by two 
people who saw these men still wearing masks run from "Short Stop" to a 
burgundy car similar to  the one owned by defendant Bellamy; and where a 
witness testified that defendant Bellamy owned two white masks like ones 
worn during the  robbery and that he had told her he was planning to use them 
for a robbery. 

APPEAL by defendants from Britt, Samuel E., Judge. Judg- 
ment entered 19 May 1982 in Superior Court, LEE County. Heard 
in the  Court of Appeals 29 August 1983. 

Defendants Ollie and Nathaniel Bellamy were charged in 
separate  indictments with the  same offenses, t o  wit, robbery with 
a firearm and assault with a deadly weapon with intent t o  kill. 
Prior t o  trial, t he  Court granted the  State's motion, pursuant to  
G.S. 15A-926 t o  join the  cases against each defendant for trial. 
The jury found defendants guilty of both offenses and active 
sentences were imposed. Both defendants appeal. 

The State's evidence tended t o  show: 

A t  around 10:45 p.m. on 7 August 1981, Donald Strother ,  a 
clerk a t  "Short Stop," a s tore  on Carbonton Road in Sanford, 
North Carolina, was closing the  s tore  when two males, wearing 
white masks, robbed him a t  gunpoint. 

Cindy Gunter and Donald Cox were driving past "Short 
Stop" a t  around 10:45 p.m. on 7 August 1981 when they saw two 
men, wearing white masks, run out of the  s tore  and head toward 
a burgundy Monte Carlo or  Cutlass automobile. Ms. Gunter no- 
ticed that  one of t he  men was carrying something. Mr. Cox saw 
one of t he  men raise a gun and fire in their direction. Mr. Cox and 
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Ms. Gunter ducked t o  t he  floorboard of their car and heard the 
gun fire about five shots, one shot hitting their car. 

Ruth Dowdy testified tha t  a t  around 10:45 p.m., on 7 August 
1981, she drove both defendants t o  "Short Stop" on Carbonton 
Road in Sanford. She drove Ollie Bellamy's car, a burgundy 
Cutlass. In  t he  car, they discussed good places t o  rob. The defend- 
an ts  got out of the  car a t  "Short Stop." A short time thereafter,  
she  saw two people with white masks enter  the  store. Ten 
minutes later,  t he  defendants came running toward the  car. She 
drove t he  defendants t o  her home where they then sorted money. 
Sometime later,  Ms. Dowdy spoke with a friend on t he  telephone. 

Prior  t o  7 August, Ms. Dowdy had seen masks similar t o  the  
ones worn in the  robbery on her dresser a t  home. Ollie Bellamy 
had been staying with Ms. Dowdy. Ollie had told her that  
Nathaniel had had them made and tha t  they were planning t o  "do 
a robbery." After the  robbery, Ms. Dowdy noticed that  Ollie had 
a gun. 

Three weeks after the  robbery, Ms. Dowdy was taken into 
police custody where she waived her  Miranda rights and gave a 
s ta tement  t o  a Sanford police detective tha t  substantially cor- 
roborated her testimony a t  trial. On tha t  same day she was ar- 
rested and jailed. Ms. Dowdy testified pursuant t o  a plea bargain 
with t he  State.  

The evidence for defendant, Nathaniel Bellamy, tended to 
show: 

Darlene Hayes, Nathaniel's girlfriend, testified tha t  Nathan- 
iel was with her in Burgaw, North Carolina, during t he  evening of 
t he  robbery on 7 August. 

Former Deputy Sheriff George Wright testified that  when he 
picked up defendant, Nathaniel Bellamy, Darlene Hayes asked 
why he was being picked up when he had been with her. 

Mattie Bellamy, Nathaniel's mother, testified tha t  Nathaniel 
left her  house in Burgaw, North Carolina a t  about ten to  seven on 
t he  evening of 7 August t o  go t o  his girlfriend's house and that  
she  saw him again a t  around midnight when he arrived home. 

On rebuttal,  the State's evidence tended to show: 
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Sharon Smith, a friend of Ms. Dowdy's, testified that at  
around 8:00 p.m. on the night of the robbery, Ms. Dowdy and both 
defendants stopped at  her home in Sanford, where they discussed 
possible places to rob. Later that night, Ms. Smith talked to Ms. 
Dowdy on the telephone and Ms. Dowdy told Ms. Smith that they 
had robbed a "pantry." 

Ms. Dowdy was placed in jail on 28 August 1981. While in 
jail, she overheard Nathaniel tell Ollie that he was going to get 
his girlfriend to say he was in Burgaw on 7 August. 

Attorney General Edmisten, by Tiare B. Srniley, Assistant 
Attorney General, for the State. 

Gregory Davis, for defendant appellant Nathaniel Bellamy; 
and Edward L. Bullard, Jr., for defendant appellant Ollie 
Be llam y, Jr. 

VAUGHN, Chief Judge. 

[I] Both defendants contend that the trial court erred in grant- 
ing the State's motion for a joint trial. This contention is without 
merit. G.S. 15A-926 provides that charges against two or more 
defendants may be joined for trial when each of the defendants is 
charged with accountability for each offense. Both defendants in 
this case were charged with the same offenses. Furthermore, the 
State's evidence against each defendant was the same. "Con- 
solidation of cases for trial is generally proper when the offenses 
charged are of the same class and are so connected in time and 
place that evidence at  trial upon one indictment would be compe- 
tent and admissible on the other." State v. Brower, 289 N.C. 644, 
658, 224 S.E. 2d 551, 561-62 (1976). 

Pursuant to G.S. 15A-926(~)(2), severance is proper when 
necessary to promote a fair determination of the guilt or in- 
nocence of one or more of the defendants. Severance was not 
necessary to a fair trial in this case. The decision whether to try 
defendants separately or jointly was within the discretion of the 
trial court and absent a showing that the appellants were de- 
prived of a fair trial by consolidation, exercise of such discretion 
should not be disturbed on appeal. State v. Brower, supra; see 
also State v. Taylor, 280 N.C. 273, 185 S.E. 2d 677 (1972). 
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Defendants also contend that  they had antagonistic defenses 
and that,  therefore, joinder was improper. Nathaniel Bellamy of- 
fered evidence attempting to  establish an alibi, while Ollie 
Bellamy did not offer any evidence. We do not find these separate 
defenses to be antagonistic. Neither defendant attempted to in- 
criminate the other. See State  v. Smith, 301 N.C. 695, 272 S.E. 2d 
852 (1981); S ta te  v. Madden, 292 N.C. 114, 232 S.E. 2d 656 (1977); 
State  v. Wilhite; State  v. Rankin; State  v. Rankin, 58 N.C. App. 
654, 294 S.E. 2d 396, cert. denied and appeal dismissed, 307 N.C. 
129 (1982). 

[2] Defendant Ollie Bellamy further contends that  the  State  in- 
troduced rebuttal testimony against Nathaniel Bellamy that  was 
unfair, prejudicial and inadmissible against himself. We disagree. 
The State offered rebuttal testimony from two witnesses, Sharon 
Smith and Ruth Dowdy. Defendant concedes that  Ms. Smith's 
testimony could have been introduced in the State's case in chief. 
G.S. 15A-1226(a) provides in part: "The judge may permit a party 
to  offer new evidence during rebuttal which could have been of- 
fered in the party's case in chief.  . ." We find no error  in admit- 
ting Sharon Smith's testimony. Ruth Dowdy testified that  Ollie 
Bellamy told her "to act like I didn't know what happened" in 
regard to Nathaniel Bellamy's alibi. This testimony was admissi- 
ble a s  an admission by Ollie Bellamy. 

[I] The State had ample evidence against both defendants. I t  did 
not rely on refuting rebuttal testimony to prove its case. In State  
v. Lee, 28 N.C. App. 156, 220 S.E. 2d 164 (19751, defendants were 
jointly tried for armed robbery and kidnapping. The first defend- 
ant  did not testify. The second defendant testified that  he was 
coerced into committing the crimes by the first defendant's 
threats. We held that  separate trials were not warranted since 
the State  did not rely on testimony of the defendants, but rather, 
offered plenary evidence of both defendants' guilt. The same ra- 
tionale applies against defendants here. 

Since defendants' respective positions a t  trial were not an- 
tagonistic and since the State  produced ample evidence im- 
plicating both defendants in the same offenses, joinder was 
proper and defendants received a fair trial. See Sta te  v. Nelson, 
298 N.C. 573, 260 S.E. 2d 629 (1979); State  v. Wilhite; S ta te  v. 
Rankin; State  v. Rankin, supra. 
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Both defendants contend that  the trial court erred in allow- 
ing Sharon Smith to  testify for the State  on rebuttal. We find no 
error. 

[2] Defendant Ollie Bellamy contends that  since he offered no 
evidence, Ms. Smith's rebuttal testimony should have been lim- 
ited to  defendant Nathaniel Bellamy. As discussed in Par t  I, Ms. 
Smith could have testified for the State  as part of its case in 
chief. Pursuant to  G.S. 15A-1226 (which permits the S ta te  to  offer 
new evidence during rebuttal which could have been offered as 
part of its case in chief), the trial judge was correct in denying 
Ollie Bellamy's motions to  sever and exclude such testimony. 

[3] Both defendants contend that  Ms. Smith's testimony, admit- 
ted under the  theory that  it corroborated Ms. Dowdy's testimony, 
should have been excluded because it was not corroborative. We 
think the trial judge was correct in admitting Ms. Smith's testi- 
mony. 

Corroborative testimony is generally allowed in this State  
when a witness's veracity has been impugned in any way. 1 Bran- 
dis on North Carolina Evidence § 51 (1982). Application of this 
liberal rule allows trial judges wide discretion in deciding wheth- 
e r  to admit evidence they believe may aid the  jury in appraising 
credibility. 1 Brandis on North Carolina Evidence 5 52 (1982); 
S ta te  v. Henley, 296 N.C. 547, 251 S.E. 2d 463 (19791; Gibson v. 
Whitton, 239 N.C. 11, 79 S.E. 2d 196 (1953). Cross examination of 
Ms. Dowdy by both defendants and evidence by defendant 
Nathaniel Bellamy weakened Ms. Dowdy's testimony. We find no 
abuse of discretion in admitting corroborative testimony from Ms. 
Smith. 

Corroborative testimony is testimony which tends to 
strengthen, confirm or make more certain the testimony of an- 
other witness. S ta te  v. Rogers, 299 N.C. 597, 264 S.E. 2d 89 (1980). 
I t  may consist of prior consistent statements by the witness or 
any other proper evidence tending to restore confidence in the 
witness's truthfulness and veracity. 1 Brandis on North Carolina 
Evidence 5 50 (1982) (n. 39 and cases cited therein). Ms. Smith's 
testimony regarding a prior statement by Ms. Dowdy confirmed 
and strengthened Ms. Dowdy's testimony. 
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Although there was some variation in the  testimonies of Ms. 
Dowdy and Ms. Smith, such variances do not warrant exclusion of 
Ms. Smith's testimony. The testimonies of the two women were 
generally consistent. Ms. Dowdy testified tha t  during t he  evening 
of 7 August or  on 8 August: "I know I was talking t o  my-my 
brothers and I was telling them what we done. . . . And I was 
talking to  my friend and I called her,  trying not to  let Ollie hear 
me . . ." Ms. Smith, a friend of Ms. Dowdy's, testified that  she 
called Ms. Dowdy on the evening of 7 August and Ms. Dowdy told 
her  "that they had robbed a Pantry and she was afraid t o  tell me 
. . ." Inconsistencies exist as t o  when the  phone call occurred and 
t he  exact words spoken. The content of Ms. Smith's testimony, 
however, was consistent with Ms. Dowdy's testimony regarding 
the  robbery in general and the  phone conversation specifically. 
"[Ilf t he  testimony offered in corroboration is generally consistent 
with t he  witness's testimony, slight variations will not render it 
inadmissible. Such variations affect only the  credibility of the 
evidence which is always for t he  jury." State v. Warren, 289 N.C. 
551, 557, 223 S.E. 2d 317, 321 (1976). 

Before Ms. Smith was allowed to  testify regarding her 
telephone conversation with Ms. Dowdy, the  trial judge in- 
structed t he  jury: "[Tlhis conversation is being allowed into 
evidence on the  theory it may corroborate the  prior witness that  
has been on the  witness chair, Ruth Dowdy. You will be the  final 
judge as  t o  whether it  does or  does not corroborate the prior 
testimony of Ruth Dowdy." We agree with such instruction. The 
issue was one of credibility, not admissibility, an issue the  jury 
ultimately decided. 

Defendant Nathaniel Bellamy contends that  Ms. Smith's 
testimony tha t  Ms. Dowdy told her  they had robbed a Pantry 
referred t o  a different crime and was, therefore, inadmissible. We 
find no support in the  Record for such contention. We take judi- 
cial notice of the fact that  people sometimes refer t o  small road- 
side stores as  "pantries." In fact, another of the  State's 
eyewitnesses referred to  "Short Stop" as  "The Pantry": 

Witness: "I saw two men running out of the  Pantry." 

Court: "The Pantry,  ma'am?" 

Witness: "The Short Stop." 
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Ms. Smith's testimony as  to her personal knowledge was ad- 
missible for substantive purposes. Her testimony as  to  her 
telephone conversation with Ruth Dowdy was admissible for cor- 
roborative purposes. 

[4] Defendant Ollie Bellamy contends that  the  trial court erred 
in denying defendants' motion to  dismiss all charges a t  the end of 
t he  State's evidence. Defendant's contention is without merit. 

The general rule is that  a motion for nonsuit should be over- 
ruled if, when the  evidence is viewed in the light most favorable 
t o  t he  State, there  is evidence from which a jury could find that  
t he  offense charged has been committed and that  the  defendant 
committed it. State v. Calloway, 305 N.C. 747, 291 S.E. 2d 622 
(1982); State v. Benton, 299 N.C. 16, 260 S.E. 2d 917 (1980). The 
State's evidence showed, in pertinent part,  the following: At  close 
t o  11:OO p.m. on 7 August 1981, Ruth Dowdy drove the defendants 
t o  "Short Stop" where they got out of the  car. Ms. Dowdy was 
driving a burgundy Cutlass owned by defendant, Ollie Bellamy. 
On the  same evening, a t  around 10:45 p.m., Donald Struthers,  the 
clerk a t  "Short Stop" was closing the  store when he was robbed 
by two males wearing white masks. As these same men were run- 
ning out of t he  store, they fired a t  another vehicle occupied by 
Cindy Gunter and Donald Cox. Ms. Gunter and Mr. Cox saw these 
men, still wearing masks, run from "Short Stop" to  a burgundy 
car similar t o  the  one owned by defendant. Ruth Dowdy testified 
tha t  Ollie Bellamy owned two white masks like the ones worn 
during the  robbery and that  he had told her he was planning to 
use them for a robbery. 

We think that  the  State  produced substantial evidence from 
which a jury could find that  the offenses were committed and that  
defendants were the perpetrators. 

Defendant, Nathaniel Bellamy, contends that  it was reversi- 
ble error  for the  trial judge to  deny his motion for a mistrial a t  
t he  close of the  State's evidence or a t  the  close of all the 
evidence. He contends that  the trial judge committed error 
resulting in substantial and irreparable prejudice to defendant's 
case by granting the State's motion to  consolidate the cases 
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against Nathaniel and Ollie Bellamy for trial. The general rule is 
that the decision as to whether substantial and irreparable preju- 
dice has occurred lies within the court's discretion and, absent a 
showing of abuse of that discretion, the decision of the trial court 
will not be disturbed on appeal. State v. Allen, 50 N.C. App. 173, 
272 S.E. 2d 785 (1980), appeal dismissed, 302 N.C. 399 (1981). We 
find no abuse of discretion by the trial judge. Defendant received 
a fair trial. 

No error. 

Judges WHICHARD and PHILLIPS concur. 

BERNICE M. JONES, ADMINISTRATRIX OF THE ESTATE OF BEVERLY A. JONES, 
DECEASED V. THOMAS GLENN ALLRED, RICHARD ALLEN HUBBARD 
AND TONI C. KINSEY 

No. 8219SC1098 

(Filed 18 October 1983) 

1. Appeal and Error 1 68.2- driver of vehicle-sufficiency of evidence-law of 
the case 

In a wrongful death action arising out of a single car accident, a decision 
on a prior appeal of the case that plaintiff had presented sufficient circumstan- 
tial evidence to support an inference by the jury that one defendant was the 
negligent driver of the car a t  the time of the accident became the law of the 
case and was controlling in a retrial of the case where the only new evidence 
a t  the second trial was the testimony of a rescue squad captain that  decedent's 
left foot was wedged between the driver's seat and the left front door, since 
such testimony did not conclusively show that decedent was the  driver but 
was merely more evidence for the jury to consider, and the evidence at  the 
second trial was thus not materially different from that at  the first trial. 

2. Automobiles and Other Vehicles 166.1; Evidence 1 33.2- identity of driver- 
investigating officer-opinion based on information from defendants 

In a wrongful death action arising out of a single car accident, testimony 
by the investigating patrolman that his investigation revealed that  decedent 
was driving at  the time of the accident was hearsay and improperly admitted 
where the patrolman stated that his determination of the driver was based 
only on information received from defendants. 
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3. Automobiles ff 45.4- measurements at accident scene-failure to show proper 
foundation 

The trial court did not e r r  in refusing to permit testimony by the in- 
vestigating officer concerning measurements of physical evidence a t  the acci- 
dent scene where it was not shown that the measurements were taken close to 
the time of the accident. 

APPEAL by plaintiff from Walker (Hal H., Jr.), Judge. Judg- 
ment entered 13 May 1982 in Superior Court, RANDOLPH County. 
Heard in the Court of Appeals 2 September 1983. 

Boyan and Nix by Clarence C. Boyan and Robert S. Boyan 
for plaintiff appellant. 

Smith, Moore, Smith, Schell & Hunter by Stephen P. Millikin 
and J e r i  L. Whitfield. and Nichols, Caffrey, Hill, Evans & Mur- 
relle by Karl  N. Hill, Jr., for defendant appellees. 

BRASWELL, Judge. 

A 1971 Vega automobile left Miller's Mill Road on a curve a t  
the Uwharrie River, jumped the stream, and came to rest  upside 
down in the water's opposite bank. The rescue squad removed the 
lifeless body of Beverly Jones from the wreckage. Three people 
had occupied the vehicle: Beverly Jones, Richard Hubbard, and 
Toni Kinsey. The fundamental issue in this action for wrongful 
death in the negligent operation of the Vega on 30 October 1975 
is: who was the driver? 

The plaintiff initially commenced her action on 28 October 
1977, but gave notice of voluntary dismissal as  provided by G.S. 
1A-1, Rule 41(a)(l)(i) on 27 April 1978. This action was recom- 
menced on 26 April 1979. At the close of the plaintiffs evidence, 
the defendants made a motion for a directed verdict which was 
renewed a t  the close of all the evidence. The trial court granted 
the  motion and the plaintiff appealed to this Court. This Court 
reversed the trial court, holding that plaintiffs evidence was suf- 
ficient to submit the case to  the  jury concerning the negligence of 
all three defendants. Jones v. Allred, 52 N.C. App. 38, 278 S.E. 2d 
521 (1981). The defendants appealed to the North Carolina 
Supreme Court which affirmed the decision of the North Carolina 
Court of Appeals. Jones v. Allred, 304 N.C. 387, 283 S.E. 2d 517 
(1981). 
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This case was retried on 10 May 1982 before a jury. At  the 
close of the  plaintiffs evidence, the  defendants again made a mo- 
tion for a directed verdict which was granted by the  trial court. 
The plaintiff appeals this ruling. 

The complaint's first cause of action alleges that Richard 
Hubbard was the driver. The plaintiffs evidence tends to  show 
tha t  Hubbard was the  driver when the  Vega departed a t  approx- 
imately 7:15 p.m. from Charlie's Grill, a distance of five miles 
from the  scene. The first call to  the highway patrolman about the 
wreck came a t  7:39 p.m. The plaintiff claims that  Beverly Jones 
was a passenger in the right front seat and that  Toni Kinsey sat 
in the  middle front. This Vega had two bucket front seats and a 
regular rear  seat. The defendants in their answer allege that 
Beverly Jones was the driver. 

Thomas Allred owned the Vega, the possession of which he 
had placed with his stepdaughter, Toni Kinsey. About an hour 
before the wreck Toni Kinsey had driven the  vehicle to  Beverly 
Jones' residence. After picking up Beverly Jones, her brother 
Harland Jones, and Steve Hill, Toni Kinsey drove the Vega to 
defendant Allen Hubbard's house. Hubbard then commenced driv- 
ing, with Toni Kinsey in the  middle front and Beverly Jones in 
t he  right front seat. Subsequently, the  parties arrived a t  Charlie's 
Grill where Harland Jones and Steve Hill got out of the vehicle. 
A t  tha t  time no change occurred in the  position of those in the 
front seat a s  the vehicle left Charlie's Grill on that  fateful ride. 

Beverly Jones' mother stated that  Beverly was 15 years of 
age, tha t  she did not know of any time in which Beverly had 
operated a motor vehicle, and that  as  of t he  day of the  accident 
Beverly had had only one class of bookwork in driver's education 
in high school. Beverly did not possess any type of driver's 
license. 

I t  was Ronald White, a member of the  rescue squad, who 
removed Beverly's body from the vehicle. The Vega was lying up- 
side down on its top in the Uwharrie River by the bank. Because 
t he  specific location of Beverly's body in the  automobile is crucial 
to  each side's theory of the case, we now quote Mr. White's 
testimony directly from the record. 

Yes, the windshield was missing. And so the hood that 
goes across the front of the car-outside- had been knocked 
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back into the car the distance of approximately ten inches on 
the  far right side, passenger side, and about two inches on 
the  far left side, the driver's side. I t  was approximately six 
inches into the car in the middle. Beverly Jones's head had 
been pinned by the hood in the middle through the passenger 
side of the  automobile. Her body and head was approximately 
in the  middle to the passenger's side of the automobile. More 
to  the passenger side than the driver's side, but generally in 
the  middle. It wasn't much to the passenger's side, generally 
in the middle, but the place where Beverly's head was pinned 
to  the  headliner was a t  the place where the hood was approx- 
imately six inches into the car. 

Yes, I indicated that she was lying on her back flat and 
that  her right leg was stretched out directly toward the rear. 
Her left leg was suspended into the air which meant that her 
left leg and foot was towards the floorboard. Her left foot 
was flat against the floorboard. I am saying the heel of her 
foot was against the floorboard. The heel of her shoe which 
was still on. The heel of her shoe and foot was against the 
floorboard of the car and between the left seat and the left 
door, so in effect her foot then was caught between the 
driver's seat and the left door. I t  was caught sufficient hard 
or  fast that  I had difficulty pulling her foot out from that 
position. I t  was wedged between the driver's seat and the 
left front door. Her foot was towards the rear of the seat. 
The toe of her left foot was approximately about the middle 
of the  distance between the front of the seat and the back of 
the seat. That would place her entire foot to the side of the 
seat. To the best of my knowledge no part of the rear of heel 
protruded out from behind the seat. 

To remove Beverly's body Mr. White had to  go to  the rear of the 
automobile and slip her left foot, heel first, out from behind the 
driver's seat. Then her head was freed, and her body was re- 
moved through the  driver's side door. 

Patrolman Byrd testified that the primary damage to the 
front of the Vega was on the right front of the passenger side, 
that the  steering wheel was bent, and that  the headrest portion 
of the  passenger's seat was bent backwards. Admitted over objec- 
tion, Byrd testified that in his opinion from his investigation and 
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from his discussions with the  defendants that  Beverly Ann Jones 
was driving a t  t he  time of the  accident. 

Dr. Gordon Arnold, the  medical examiner, determined that  
t he  immediate cause of death of Beverly was a deep, severe 
shearing injury t o  her face going back as  far as  t he  front of the  
spinal column, t he  blow having had a guillotine effect, and a skull 
fracture. 

Dr. Arnold did briefly examine her body other than the  head 
region, but found no significant injury below the  head, such as  
"bruises, broken ribs, scratches, and cuts." Because of the  
unusually severe head injury, he did not find it  necessary t o  
remove any of her clothing t o  carry out his examination, so "very 
possibly there could have been internal injuries tha t  were not 
disclosed" by his examination. 

The plaintiff asser ts  that  the  trial court erred in three 
respects: (1) by granting the  defendant's motion for a directed 
verdict; (2) by admitting t he  Highway Patrolman's determination, 
based on hearsay, of the  driver's identity; and (3) by refusing t o  
permit testimony concerning the  physical evidence and measure- 
ments taken a t  the  scene of the accident. 

The ultimate issue in this case is whether the  defendant's 
motion for a directed verdict was properly granted. A motion for 
a directed verdict pursuant to  G.S. 1A-1, Rule 50(a) questions 
"whether the  evidence was sufficient t o  entitle the  plaintiff t o  
have a jury pass on it." Hunt v. Montgomery Ward and Co., 49 
N.C. App. 642, 644, 272 S.E. 2d 357, 359 (1980). The scope of our 
review is "the identical question which was presented t o  t he  trial 
court . . . namely, whether the  evidence, when considered in the 
light most favorable t o  plaintiff, was sufficient for submission to  
the  jury." Kelly  v. Harvester Co., 278 N.C. 153, 157, 179 S.E. 2d 
396, 397 (1971). The motion should be denied if the  court finds 
more than a scintilla of evidence to  support the  plaintiffs prima 
facie case in all its constituent elements. Hunt v. Montgomery 
Ward  and Co., supra, a t  644, 272 S.E. 2d a t  360 (1980). 

[I] Our determination of this issue is aided by the  fact tha t  this 
case has previously been before both appellate courts. On appeal 
from the  first trial, this Court, with the  later approval of the 
Supreme Court, held tha t  the  plaintiff was entitled t o  have the 
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case submitted to  the  jury because she had sufficiently estab- 
lished through circumstantial evidence an inference that  the  de- 
fendant Hubbard was the  negligent driver of the car a t  the time 
of the  accident. Specifically, we stated that "[olur appellate courts 
have consistently approved of the use of circumstantial evidence 
t o  establish the identity of the  driver of an automobile a t  the time 
of a collision." Jones v. Allred, supra, a t  43, 278 S.E. 2d a t  524. 
The law of the  case derived from the  first appeal is controlling in 
t he  present case: 

When it has been determined on appeal that  the  
evidence warrants the  submission of the case to  the  jury, 
such determination of the Supreme Court is the law of the 
case and, in a subsequent hearing upon substantially the 
same evidence, the  refusal of the  trial court to  submit 
the  case to  the  jury is error.  [Citations omitted.] But where 
the  evidence on the  subsequent trial is materially different 
from that  on the  former trial, the  decision of the Supreme 
Court on the former appeal as  to  the sufficiency of the  
evidence is not conclusive. [Citations omitted.] 

Johnson v. R.R., 257 N.C. 712, 713, 127 S.E. 2d 521, 522 (1962). The 
question then becomes whether the  evidence in the second trial 
when considered in t he  light most favorable to the  plaintiff is 
materially different from the  first trial to  warrant a directed ver- 
dict in favor of the  defendants. Evidence considered "materially 
different" in this case would be new evidence conclusively prov- 
ing that  Beverly Ann Jones was the driver a t  the  time of the  acci- 
dent. We hold that  there  was no materially different evidence and 
the  defendants' motion for a directed verdict was therefore im- 
properly granted. 

Basically, the same circumstantial evidence was introduced 
by the  plaintiff in both trials to  show that  Richard Allen Hubbard 
was the  driver of the  car a t  the  time of the  collision. In the record 
before this Court, the  plaintiffs evidence indicated: that  approx- 
imately five miles and a t  the  most twenty-four minutes before the 
accident the  defendant Hubbard was last seen driving the  car 
with Beverly Ann Jones in the passenger seat; that  from Dr. Ar- 
nold's examination the  deceased had no significant injuries, other 
than the  blow t o  her head, and no bruises or marks on her 
stomach or chest area; that  Beverly Ann Jones was too young to  
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obtain a driver's license; and that  t o  her mother's knowledge the 
deceased had never operated a motor vehicle. The inferences 
which can be drawn from this evidence have been held sufficient 
in North Carolina to send the case to the jury. Drumwright v. 
Wood, 266 N.C. 198, 146 S.E. 2d 1 (1966); Stegall v. Sledge, 247 
N.C. 718, 102 S.E. 2d 115 (1959); Johnson v. Gladden, 33 N.C. App. 
191, 234 S.E. 2d 459 (1977). Yet, more importantly, this circum- 
stantial evidence was held sufficient to overcome a directed ver- 
dict by the defendants in this case. Jones v. Allred, 52 N.C. App. 
38, 278 S.E. 2d 521, aff'd, 304 N.C. 387, 283 S.E. 2d 517 (1981). 

The only new evidence introduced was the testimony of Ron- 
ald White, the rescue squad captain, who stated that Beverly Ann 
Jones' left foot was wedged between the driver's seat and the 
door. The defendants argue that the granting of the directed ver- 
dict was proper because this evidence conclusively proves Bev- 
erly Ann Jones was the driver and that  i t  would have been 
improper to allow the jury to speculate how she might have been 
thrown from the passenger seat over two people and have her 
foot caught in that  position. We hold that  White's description of 
exactly how Beverly Ann Jones was found does not conclusively 
prove she was driving, but is merely more evidence for the jury 
to  consider in reaching their decision. He stated that  with the car 
turned upside down she was lying on her back with her right leg 
stretched out directly toward the rear of the car and her left leg 
pointing upwards towards the floorboard with her left foot 
wedged between the driver's seat and the door. The hood of the 
car which had come through the windshield area of the car had 
pinned her head slightly towards the passenger side of the car. 
His testimony revealed that because he was unable to pull her 
foot down from between the seat and the door he had to slide it 
back, heel first, towards the back of the car, creating an inference 
that  her foot slid into this position from the backseat. Yet, the in- 
ference to  be drawn from this evidence is for the jury to decide. 
I t  is no more speculative for the jury to determine how her left 
foot came to rest in this position from sitting in the passenger's 
seat or the back seat than from sitting in the driver's seat. In 
light of the fact that the original circumstantial evidence was suf- 
ficient t o  go to the jury and that  the new evidence does not con- 
clusively prove she was the driver, the law of the case governs 
and the granting of a directed verdict was improper. 
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[2] This result is even more compelling in view of the plaintiffs 
second assignment of error that the patrolman's testimony that  
Beverly Ann Jones was the driver is incompetent. Certainly it 
was very damaging to the plaintiffs case to have the in- 
vestigating officer report that Beverly Ann Jones was the driver. 
Without this evidence, there is no direct testimony which 
positively or  conclusively identifies Beverly Ann Jones as  the 
driver. Patrolman Byrd testified on cross-examination over 
repeated objections that  his investigation revealed that  the de- 
fendant Hubbard was seated in the middle of the bucket seats, 
that  the defendant Kinsey was seated in the  front passenger's 
seat, and that  Beverly Ann Jones was driving a t  the time of the 
accident. After telling the jury six different times that  Beverly 
Ann Jones was the driver, he stated, "when I say I made a deter- 
mination of the driver i t  is strictly [from] information that I 
received from the defendants and the defendants only." His 
testimony, therefore, was hearsay: an out-of-court statement of- 
fered for the purpose of proving the t ruth of the matter  asserted 
therein which probative force depends upon the competency and 
credibility of some other person not on the witness stand. Randle 
v. Grady, 228 N.C. 159, 163, 45 S.E. 2d 35, 39 (1947); Financial 
Corp. v. Transfer, Inc., 42 N.C. App. 116, 122-23, 256 S.E. 2d 491, 
496 (1979). These statements a re  inadmissible because they are  
hearsay and fit within no recognized exception to the hearsay 
rule, and their admission constitutes reversible error. Also, the 
initial question asked by the plaintiff concerning the patrolman's 
investigation was not sufficient to "open the door" with regard to  
the  subsequent hearsay testimony. 

[3] In the final assignment of error, the plaintiff complains that  
the trial court committed error by refusing to permit testimony 
of the physical evidence found and the measurements taken at  the 
scene by Patrolman Byrd. We hold this evidence was properly ex- 
cluded and in any event would not have constituted prejudicial er- 
ror. The evidence was properly excluded because of the plaintiffs 
failure t o  lay a proper foundation for the evidence. Patrolman 
Byrd states  that  "[als t o  whether or not I made those measure- 
ments prior to talking with either of the defendants, that I 
couldn't say. . . . I couldn't say whether I talked to either one of 
the defendants prior t o  making the measurements or afterwards 
a t  that  particular night." With this type of physical evidence it is 
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crucial that  the officer a t  least be able to  establish tha t  the  
measurements were taken close t o  the  time of the  accident to  in- 
sure the least amount of change in the  evidence. Without this 
foundation, the  trial court had no assurance that  the  evidence be- 
ing recited to  the  jury was produced by the  actual accident in 
question. Also, this evidence does not go to  the  identity of t he  
driver, but t o  the  driver's negligence. In Greene v. Nichols, 274 
N.C. 18, 27, 161 S.E. 2d 521, 527 (19681, the  court held tha t  when 
an automobile leaves the  highway without apparent cause and in- 
flicts injury, "an inference of the  driver's actionable negligence 
arises, which will take the case to  the  jury." Since there  was suf- 
ficient evidence t o  show the  driver's negligence, the  exclusion of 
this evidence would not have prejudiced the  plaintiff. This assign- 
ment of error  is overruled. 

Our ruling upon the  first two assignments of error  mandates 
tha t  this case be 

Reversed and remanded for a new trial. 

Judges BECTON and JOHNSON concur. 
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ELIZABETH COFFEY LADD, MARGARET COFFEY GRADDY, AND MARION 
COFFEY HENSLEY v. THE ESTATE OF MAY GORDON LATHAM 
KELLENBERGER; R. D. DOUGLAS, JR. AS CO-EXECUTOR OF THE 
ESTATE OF MAY GORDON LATHAM KELLENBERGER; NORTH CARO- 
LINA NATIONAL BANK, AS CO-EXECUTOR OF THE ESTATE OF MAY 
GORDON LATHAM KELLENBERGER; MARY GARDNER NOVOTNEY; EI- 
LEEN TAYLOR LOVE; HELEN L. EUBANKS; RUTH L. SMITH; AGNES 
L. COX; BLANCHE L. SUTTON; MARTHA LOUISE L. WALKER; FRANK 
B. LATHAM; EDWARD L. LATHAM; LUCILLE L. REDFEARN; GABRIEL 
RUFFIN LATHAM; JOHN L. SNIPES; W. LUBY SNIPES, JR.; JAMES E. 
SNIPES; RUTH S. BROWN; MABLE S. TALTON; LELA S. WHITLEY; 
HAZEL S. HARDEE; MILDRED S. SORTINO; JOHN L. LATHAM, JR.; 
LOUISE L. NYGARD; MAY GORDON L. LUTHI; EDYTHE V. LATHAM; 
AND ALL UNKNOWN HEIRS OF MAY GORDON LATHAM KELLEN- 
BERGER 

No. 8218SC1116 

(Filed 18 October 1983) 

Adoption 8 1 - doctrine of equitable adoption-not recognized 
The trial court properly dismissed plaintiffs' action for failure to state a 

claim for relief where plaintiffs alleged a right to share in decedent's residuary 
estate as decedent's "adopted children. The allegations in plaintiffs' complaint 
indicated that no statutory proceeding for adoption was ever instituted, and 
our courts have never created the relationship of parent and child with the 
resulting right of inheritance solely from a private contract to adopt. G.S. 
29-17(a). 

APPEAL by plaintiffs from Helms, Judge. Orders entered 4 
March and 13  May 1982 in Superior Court, GUILFORD County. 
Heard in the  Court of Appeals 20 September 1983. 

Plaintiffs a r e  appealing from an order of the  trial court allow- 
ing motions t o  dismiss for lack of personal jurisdiction and from 
an order  allowing motions t o  dismiss for plaintiffs' failure to  s ta te  
a claim for relief. 

On 1 May 1975 May Gordon Latham Kellenberger died 
tes ta te  in Guilford County, North Carolina. After bequeathing 
generous amounts of money t o  named charitable, educational and 
religious organizations, the  decedent provided for the  distribution 
of her  residual estate  in t he  following manner: 

I have various relatives, both on my father's and 
mother's sides of the  family, who would inherit from me if I 
died intestate. Rather  than make individual bequests t o  
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them, I hereby provide tha t  forty percent (40010) of my re- 
sidual estate  (after t he  payment and distribution of the  be- 
quests se t  out) shall be se t  aside for my relatives. Any 
Federal tax due by reason of such bequest shall be paid out 
of t he  forty percent (40%), and t he  balance shall be divided 
among my relatives according t o  law, with each taking that  
proportion which he or  she would take under the  law of 
North Carolina if I had died intestate. . . . 
The decedent left no surviving spouse nor any surviving lin- 

eal descendents. In a subsequent proceeding for determination of 
heirship and order of distribution under G.S. 28A-22-3, twenty- 
th ree  persons were named as  heirs of decedent and the  persons 
who would take if decedent had died intestate. An order t o  this 
effect was entered on 21 May 1980. 

Almost a year later plaintiffs instituted an action against t he  
decedent's es tate  and the  twenty-three persons named as heirs of 
decedent. Plaintiffs alleged that  they were the  adopted daughters 
of decedent and therefore entitled t o  her residual estate. Plain- 
tiffs' allegations a re  summarized below: 

In 1933 plaintiffs Elizabeth Coffey and Margaret Coffey 
were th ree  years of age. Their sister,  Marion Coffey was age 
five. Plaintiffs' father, H. Wilson Coffey, approached the  dece- 
dent and her husband about taking custody of his daughters 
because he and his wife were unable t o  support them. During 
this meeting, Coffey agreed t o  surrender all rights to  his 
daughters and the  Kellenbergers agreed t o  rear  and educate 
the  th ree  girls, t o  adopt them and t o  make them their heirs 
a t  law. Upon information and belief t he  plaintiffs' mother con- 
sented t o  this agreement. 

Subsequent t o  the  agreement t he  Kellenbergers placed 
plaintiffs in an orphanage but provided t he  girls with lavish 
gifts of clothing, money and toys. Plaintiffs' natural parents 
exercised no control over them. In 1948 plaintiffs' father 
again met with the  Kellenbergers. The Kellenbergers agreed 
t o  adopt plaintiffs and to pay for their education if Coffey 
continued t o  exert  no parental control. Decedent paid for 
plaintiffs' education beyond high school and continued to give 
them gifts during her lifetime. Decedent even provided mon- 
ey  and assistance for the  higher education of plaintiffs' 
children. 
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The agreement between the Kellenbergers and Coffey 
constituted a contract to adopt the  plaintiffs. Coffey and 
plaintiffs fully performed their duties under the contract. The 
decedent, however, did not carry out her contractual duties 
to  adopt t he  plaintiffs and to  execute a will making plaintiffs 
he'r heirs a t  law and partakers of her estate. 

Plaintiffs prayed that  the trial court decree specific performance 
of the  contract between decedent and plaintiffs' father by de- 
claring tha t  plaintiffs share in decedent's estate  a s  her heirs and 
children, tha t  an adoption by estoppel or an equitable adoption be 
recognized and enforced by the court on plaintiffs' behalf and that  
defendants be estopped from disputing plaintiffs' rights of in- 
heritance as  decedent's adopted daughters. 

Crisp, Davis, Schwentker  & Page, b y  William T. Crisp and 
Cynthia M. Currin, and Pree & Pree, b y  Robert  O'Shea, for plain- 
t i f f  appellants. 

Douglas, Ravenel,  Hardy, Crihfield & Bullock, b y  Robert D. 
Douglas, III, and James M. Lung, for defendant appellees R u t h  L.  
Smith ,  Frank B. Latham, Edward L.  Latham, Jr., Louise L.  Ny-  
gard the es tate  of May Gordon Latham Kellenberger, R. D. 
Douglas, Jr., as co-executor of the  estate of May  Gordon Latham 
Kellenberger, Nor th  Carolina National Bank as co-executor of the 
estate of May  Gordon Latham Kellenberger, Mary  Gardner No- 
votney, A g n e s  L.  Cox, Martha Louise L. Walker ,  Edy the  V. 
Latham, Lucille L.  Redfearn, Gabriel R. La tham and John L. 
Latham, Jr. 

Nichols, Caffrey,  Hill, Evans & Murrelle, b y  Edward L.  Mur- 
relle and R. Thompson Wright ,  for defendant appellees Blanche 
L .  S u t t o n  and May  Gordon L. Luthi.  

Daughtry,  Hinton, Woodard & Murphy, b y  W .  Kenne th  Hin- 
ton, for defendant appellees John L. Snipes, W. L u b y  Snipes, Jr., 
James E. Snipes,  R u t h  S .  Brown, Mabel S. Talton, Lela S .  Whi t -  
ne  y, Hazel S. Hardee and Mildred S. Sortino. 

ARNOLD, Judge. 

Since the  doctrine of equitable adoption has not been adopted 
by this S ta te  and appears to  be contrary to  public policy and the 
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prevailing law, we affirm the  trial court's order dismissing plain- 
tiffs' action for failure to  s tate  a claim for relief. 

Plaintiffs argue that  the trial court erred in allowing defend- 
ants' motion to  dismiss their action for failure to  s tate  a claim for 
relief. They claim that  their complaint sets  forth sufficient facts 
t o  establish a claim under the  legal doctrine of equitable adoption. 
"A complaint may be dismissed on motion filed under Rule 12(b)(6) 
if i t  is clearly without merit; such lack of merit may consist of an 
absence of law t o  support a claim of the  sort made, absence of 
fact sufficient to  make a good claim, or the disclosure of some fact 
which will necessarily defeat the  claim." (Citation omitted.) Forbis 
v. Honeycutt, 301 N.C. 699, 701, 273 S.E. 2d 240, 241 (1981). 
Assuming arguendo that  the  plaintiffs in the case sub judice se t  
forth facts sufficient to  establish a claim under the  doctrine of 
equitable adoption, their case was properly dismissed because of 
an absence of law in this jurisdiction to  support this doctrine. 

The doctrine of equitable adoption has been applied by a 
number of courts when parties capable of contracting enter  into a 
clear and complete contract to  adopt a child and there is con- 
sideration supporting the  contract in the form of performance on 
the  part of the child but failure of the  adopting parents to  com- 
plete a statutory adoption. See 2 Am. Jur .  2d Adoption 5 16 
(1962). See, also, Annot., 97 A.L.R. 3d 347 (1980). In such situations 
the  agreement "will be enforced in equity to  the extent of decree- 
ing that  the  child occupy in equity the status of an adopted child, 
and be entitled to  the  same rights of inheritance in intestate 
property of the promisor to  which he would otherwise have been 
entitled had the intended adoption proceedings been legally con- 
summated." 2 Am. Jur .  2d a t  872. Approximately eight states 
have expressly refused to  allow recovery on unperformed adop- 
tion contracts. 

These courts note that  adoption is everywhere a creature of 
s tatute  and insist on strict construction of statutes in deroga- 
tion of common law. In these jurisdictions the  statutory 
scheme provides the exclusive method of adoption and no 
private agreement will suffice to  bring the child within the 
s tatutes  of descent and distribution. 

Note, Equitable Adoption: They Took Him Into Their Home and 
Called Him Fred 58 Va. L. Rev. 727 (1972). Examination of our 
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statutory and case law reveals that North Carolina is a follower 
of this minority position. 

We have found only two cases where the North Carolina 
courts have discussed contracts to adopt. In Truelove v. Parker, 
191 N.C. 430, 132 S.E. 295 (1926), the heirs of intestate's 
"adopted" daughter sought title to intestate's real estate. The 
facts showed that a petition for adoption was filed and letters of 
adoption were issued by the Clerk of Superior Court of Harnett 
County pursuant to the statutory law. The facts further showed 
that  the natural parents of the child were not a party to the adop- 
tion proceeding within contemplation of the statute. The heirs of 
the deceased child argued, however, that since the intestate 
entered into a contract of adoption and recognized this relation- 
ship during his lifetime, his heirs a t  law should not be permitted 
to defeat the rights of a child because of a departure from the 
statute. The Court responded that the principle applied in case of 
a mere technical disregard of the statute, but found the order and 
letters of adoption to be void because the natural parents were 
never served with notice of the adoption proceedings. 

The other North Carolina case, which mentions contracts to 
adopt, is Chambers v. Byers, 214 N.C. 373, 199 S.E. 398 (1938). 
The plaintiffs on appeal have cited this case as support for their 
position that North Carolina recognizes private contracts to 
adopt. We find plaintiffs' reliance upon this case to be erroneous. 
The plaintiff in Chambers alleged that she was entitled to the 
land of the intestate as his adopted daughter. When plaintiff was 
three years of age, the intestate had entered into a written agree- 
ment with the natural father of plaintiff. Therein the intestate 
agreed to adopt plaintiff and to make her his sole and only heir to 
what he may die possessed of. The North Carolina Supreme Court 
reversed the judgment of nonsuit solely on the basis that the 
written contract was one to make a will, and therefore subject to 
specific performance. The Court noted, "The parties to the agree- 
ment in this case did nothing as required by the Adoption 
Statute." Id. a t  377, 199 S.E. a t  401. 

The language in both Truelove and Chambers supports the 
recognition of only those adoptions perfected under the North 
Carolina adoption statutes. Our Supreme Court in Wilson v. 
Anderson, 232 N.C. 212, 59 S.E. 2d 836 (19501, reiterated this posi- 
tion: 
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Adoption is a s tatus unknown to  common law, and can be ac- 
complished only in accordance with provisions of statutes 
enacted by the  legislative branch of the  State  government. 
Under statutes providing for adoption through judicial pro- 
ceedings instituted by filing a petition t o  a court of compe- 
ten t  jurisdiction alleging certain requisite facts from which 
the  court decrees the s tatus and the  right of the child, the 
court is said to  act judicially in rendering the judgment. 

Id. a t  215, 59 S.E. 2d a t  839. 

In 1933, the year plaintiffs claim a contract t o  adopt was exe- 
cuted, the  statutory law required the  filing of a petition in the 
county where the child resided and the recording of an order of 
adoption with the Clerk of Superior Court in said county. Con- 
solidated Statutes of North Carolina, Vol. 1, Chapter 2 & 182 e t  
seq. On the  date of Mrs. Kellenberger's death, the statutory law 
provided that  any child adopted in accordance wi th  the adoption 
s tatutes  was entitled by succession to  any property through or 
from his adoptive parents. G.S. 29-17(a). The allegations in plain- 
tiffs' complaint indicate that  no statutory proceeding for adoption 
was ever instituted, and our courts have never created the rela- 
tionship of parent and child with the resulting right of inheritance 
solely from a private contract to  adopt. 

In refusing to  recognize the doctrine of equitable adoption in 
this State, this Court is acting consistently with existing North 
Carolina law. Our refusal to recognize this doctrine is also based 
on this Court's reluctance to  interfere in legislative matters. The 
Mississippi Supreme Court expressed our sentiments exactly 
when i t  refused to  adopt the doctrine of equitable adoption and 
stated: 

The question of the right of any person t o  base his claim 
of inheritance upon an oral agreement for adoption is a legis- 
lative matter,  and in the absence of legislation authorizing 
the  enforcement of an oral contract alleged to  have been 
made many years prior to  the death of a property owner, the 
courts should not lend sanction to  such a doctrine. 

Brassiell v. Brassiell, 228 Miss. 243, 87 So. 2d 699, 702 (1956). 

By affirming the trial court's order dismissing plaintiffs' ac- 
tion for failure to s tate  a claim for relief, we find it unnecessary 
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t o  address plaintiffs' remaining assignments of error, or  defend- 
ants' cross assignment of error. 

Affirmed. 

Judges WELLS and EAGLES concur. 

CHARLOTTE YACHT CLUB, INC. v. THE COUNTY OF MECKLENBURG; TOM 
RAY, FOUNTAIN ODOM, SUSAN GREEN, MARILYN BISSELL AND 

ROBERT WALTON AS MEMBERS OF THE MECKLENBURG BOARD OF COMMIS- 
SIONERS 

No. 8226SC1135 

(Filed 18 October 1983) 

1. Municipal Corporations 1 30.6- zoning-special use permit 
When standards governing issuance of a special use permit a re  specified 

in a zoning ordinance and an applicant complies fully with the standards, a 
board of commissioners may not deny a permit to  that  applicant. 

2. Municipal Corporations 1 30.6- zoning-special use permit for camping trailer 
park - failure of proof 

In a proceeding in which petitioner sought a special use permit for an 
overnight camping trailer park, the record supported a finding by the county 
board of commissioners that petitioner failed to  produce substantial evidence 
that  the  proposed use would not unduly disrupt the significant natural 
features of the site as  was required by the county zoning ordinance for is- 
suance of a special use permit. 

3. Municipal Corporations 1 30.6- denial of special use permit-violation of rule 
of procedure - harmless error 

In a proceeding to  determine an application for a special use permit, a 
board of county commissioners' possible violation of its own rule of procedure 
by accepting affidavits relevant to  one issue which were delivered to the board 
after the  hearing was not prejudicial where the board's denial of the permit 
was supported by its findings on another issue. 

APPEAL by respondents from Ferrell, Judge. Judgment 
entered 16 June  1982 in Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 22 September 1983. 

This case arises from the Mecklenburg Board of Commis- 
sioners' denial of Petitioner's application for a special use permit. 
The evidence shows that  Petitioner is a non-profit corporation 



COURT OF APPEALS 

Charlotte Yacht Club v. County of Mecklenburg 

which leases property adjacent t o  Lake Wylie in Mecklenburg 
County. Petitioner has operated a marina and clubhouse on t he  
property since 1957. Since 1968, the  property has been zoned 
"Resort-Residential," and it  is conceded that  operation of a 
marina on that  property would normally require a special use per- 
mit. Because the  marina was in operation prior t o  enactment of 
t he  zoning ordinances, however, no such permit is required; con- 
tinued operation is allowed as  a "nonconforming use" under the  
county zoning ordinances. 

In 1980 the Yacht Club sought a building permit for construc- 
tion of a bathhouse on the  property. The bathhouse was to  be for 
the  use of campers using the  Club's grounds. Petitioner contends 
tha t  camping has occurred on t he  grounds since the Club was 
established in 1957. The Mecklenburg County Engineering De- 
partment refused t o  issue a building permit for construction of 
t he  bathhouse, citing as  grounds that  Petitioner must first obtain 
a special use permit for an overnight camping trailer park. 

In February, 1981, t he  Yacht Club filed an application for a 
special use permit with the  Charlotte-Mecklenburg Planning Com- 
mission, seeking to have the  property designated as an "over- 
night camping trailer park." A hearing on the  application was 
held on 9 March 1981 by t he  Board of Commissioners and the  
Planning Commission. Evidence was presented a t  the  hearing by 
t he  Yacht Club and by neighbors opposing issuance of the  permit. 

On 11 May 1981 the  Planning Commission voted t o  recom- 
mend conditional approval of the  Yacht Club's application, with 
t he  provision that  camping use of the  property be limited t o  ten 
camping units. On 21 September 1981 the  Board of Commissioners 
denied Petitioner's application. The Yacht Club sought judicial 
review of the  Board's action by application t o  the  Superior Court 
of Mecklenburg County for a writ of certiorari. A writ of cer- 
tiorari was granted on 22 March 1982, and a hearing held on 26 
May 1982. By a judgment entered 16 June  1982, the  Superior 
Court judge reversed the  decision of the County Commissioners 
and remanded with instructions that  the  special use permit be 
issued subject to  reasonable provisions limiting the  number of 
camping units on the site and the  duration of their stay. From 
tha t  judgment the Board of Commissioners appealed. 
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David W .  Erdman for petitioner, appellee. 

Ruff, Bond, Cob b, Wade & McNair, by  Marvin A. Bethune for 
respondents, appellants. 

Perry, Patrick Farmer & Michaux, by  Roy H. Michaux, Jr. 
for Dr. L. L. Parker and Mrs. Katie Ivey  McCoy, amicus curiae. 

HEDRICK, Judge. 

We begin our discussion of this case cognizant of our role in 
reviewing the actions of the Superior Court and the Board of 
Commissioners. Our Supreme Court discussed the function of ap- 
pellate review in cases such as this a t  some length in Concrete 
Co. v .  Board of Commissioners, 299 N.C. 620, 265 S.E. 2d 379, 
rehearing denied, 300 N.C. 562, 270 S.E. 2d 106 (1980): 

[Tlhe task of a court reviewing a decision on an application 
for a conditional use permit made by a town board sitting as 
a quasi-judicial body includes: 

(1) Reviewing the record for errors in law, 

(2) Insuring that procedures specified by law in both 
statute and ordinance are followed, 

(3) Insuring that appropriate due process rights of a peti- 
tioner are protected including the right to offer evidence, 
cross-examine witnesses, and inspect documents, 

(4) Insuring that decisions of town boards are supported 
by competent, material and substantial evidence in the whole 
record, and 

(5) Insuring that decisions are not arbitrary and 
capricious. 

Id. a t  626, 265 S.E. 2d a t  383. The Court went on to discuss in 
greater detail the role of a reviewing court in evaluating the suffi- 
ciency and competency of the evidence: 

[Tlhe question is not whether the evidence before the 
superior court supported that court's order but whether the 
evidence before the town board was supportive of its action. 
In proceedings of this nature, the superior court is not the 
trier of fact. Such is the function of the town board. . . . 
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The trial court, reviewing the decision of a town board on a 
conditional use permit application, sits in the posture of an 
appellate court. The trial court does not review the sufficien- 
cy of evidence presented to it but reviews that evidence 
presented to the town board. 

Id. a t  626-27, 265 S.E. 2d a t  383. 

[I] A special use permit is one issued "for a use which the or- 
dinance expressly permits in a designated zone upon proof that 
certain facts and conditions detailed in the ordinance exist." 
Refining Co. v. Board of Aldermen, 284 N.C. 458, 467, 202 S.E. 2d 
129, 135 (1974). When standards governing issuance of a special 
use permit are specified in a zoning ordinance and an applicant 
complies fully with the standards, a board of commissioners may 
not deny a permit to that applicant. Woodhouse v. Board of Com- 
missioners, 299 N.C. 211, 216, 261 S.E. 2d 882, 887 (1980). In deter- 
mining whether to issue a permit, the board follows a two-step 
decision-making process: 

(1) When an applicant has produced competent, material, 
and substantial evidence tending to establish the existence of 
the facts and conditions which the ordinance requires for the 
issuance of a special use permit, prima facie he is entitled to 
it. 

(2) A denial of the permit should be based upon findings 
contra which are supported by competent, material, and 
substantial evidence appearing in the record. 

Concrete Co. v. Board of Commissioners, 299 N.C. 620, 625, 265 
S.E. 2d 379, 382 (1980). 

Mecklenburg County Zoning Ordinance (hereinafter Or- 
dinance) 9-9 provides for the issuance of a special use permit for 
overnight camping trailer parks on proper application and com- 
pliance with Ordinance 9-9.3: 

Findings. As a prerequisite to approval of an application 
for this special use, the Board of County Commissioners shall 
find that the evidence presented a t  the hearing establishes: 

(1) That the proposed use will not unduly disrupt 
any significant natural features of the site such as 
topography, streams or green cover; 
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(2) That the proposed use will not create or com- 
pound traffic problems for the area; 

(3) That the proposed use will not endanger public 
health and safety or substantially reduce the value of ad- 
joining and nearby property. 

In ruling on Petitioner's application, the Board made the following 
conclusions of law: 

1. The petitioner has demonstrated that the construction 
of the bathhouse would not disrupt any significant natural 
features of the site. However, the petitioner did not produce 
substantial evidence which would establish that the proposed 
use, an overnight camping trailer park, would not unduly 
disrupt the significant natural features of the site. 

2. The petitioner has demonstrated that  with six 
campers using the site a t  one time, the proposed use would 
not create or compound traffic problems for the area. Since, 
however, the petitioner's own evidence has established that 
the proposed bathhouse is designed to handle up to 15 peo- 
ple, and since the petitioner has not proposed any limit on 
the number of campers using the site, the petitioner has 
failed to present evidence which would establish that the pro- 
posed use will not create or compound traffic problems for 
the area. 

3. The petitioner has demonstrated that the construction 
of a bathhouse would not endanger public health and safety 
or substantially reduce the value of adjoining and nearby 
property. However, the petitioner did not produce evidence 
on the effect that the proposed overnight camping trailer 
park would have on the value of adjoining or nearby proper- 
ties. 

4. The proposed use of the property by the petitioner as 
an overnight camping trailer park would substantially reduce 
the value of adjoining and nearby property. 

Based upon the foregoing Findings of Fact and Conclu- 
sions of Law, the request for the Special Use Permit sought 
by the petitioner is denied. 
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Respondent assigns error to the Superior Court order direct- 
ing issuance of a special use permit. The Board contends that its 
findings and conclusions were "based on competent, material, and 
substantial evidence appearing in the record and [were] supported 
by the absence of required evidence" and thus should have been 
upheld. 

We note at  the outset that the present case is complicated by 
the fact that the Petitioner is seeking a special use permit with 
respect to property presently being used as a marina, which is a 
nonconforming use. There is a clear dispute as to whether and to 
what extent the property is being used as a campground, which is 
also a nonconforming use. Petitioner's application and the evi- 
dence adduced at  the hearing for the special use permit are not 
clear as to whether the Yacht Club is seeking the special use per- 
mit to alter or upgrade its nonconforming use or the permitted 
use under the existing zoning of resort-residential. However, we 
need not, nor did the Board need to, determine the extent of the 
alleged nonconforming use, since such use is irrelevant in a pro- 
ceeding to  obtain a special use permit pursuant to the ordinance 
in question. Under Ordinance 9(A), a special use permit may be 
issued so as to allow "land uses which are basically in keeping 
with the intent and purposes" of the existing zoning designation. 

12) After the hearing, the Board fulfilled its responsibility of 
making findings of fact and conclusions of law and entered its 
order denying the special use permit. We have reviewed the 
whole record and conclude that the Board's findings with respect 
to whether "the proposed use will not unduly disrupt any signifi- 
cant natural features of the site . . ." is correct. The Petitioner 
offered no evidence whatsoever that camping on the site would 
not disrupt significant natural features of the site. In regard to 
the first factor, then, Petitioner finds itself in a situation similar 
to that discussed in Kenan v. Board of Adjustment, 13 N.C. App. 
688, 694, 187 S.E. 2d 496, 499-500, cert. denied, 281 N.C. 314, 188 
S.E. 2d 897 (1972): 

The ordinance requires that certain conditions be met before 
a special use permit can be granted. The petitioner has the 
burden of satisfying the Board that it meets these conditions. 
[citation omitted.] The Board in this case has not found as a 
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fact that petitioner fails to meet the conditions set forth in 
the ordinance. I t  has merely found that petitioner has failed 
to produce sufficient evidence for the Board to make the re- 
quired findings. There are no presumptions in favor of the 
petitioner and the petitioner merely failed in proof. 

In light of the zoning ordinance requirement that Petitioner 
produce evidence on each of the three factors listed in the or- 
dinance, we find it unnecessary to discuss the sufficiency of 
evidence introduced on the two remaining factors. Because we 
find the order of the Board to be supported by the record, the 
decision of the Superior Court will be reversed. 

Petitioner's cross-assignment of error No. 1 is set out in the 
record as follows: 

The failure of the Court to rule on the Petitioner- 
Appellee's other nine (9) grounds for seeking review of the 
County Commission-Appellant's actions in denying Petition- 
er's initial Petition. The Court ruled, albeit in Petitioner- 
Appellee's favor, on only that one ground, as alleged by 
Petitioner, that "the Commission ignored the manifest weight 
of the evidence presented a t  hearing, ruling contrary to the 
vastly greater weight of the admissible and properly 
presented evidence." 

In its brief Petitioner argues, based on the foregoing cross- 
assignment of error, that the court erred in not ruling on nine 
allegations asserted by Petitioner as alternative grounds for 
relief. These grounds were largely procedural in nature, involv- 
ing, among other things, the consideration by the Board of evi- 
dence "strange to the record," alleged violation of the open 
meetings law, inconsistent and unfair treatment of the parties by 
the Board under the Rules of Hearing Procedure, and delay in rul- 
ing on Petitioner's application for the permit. 

Since the Superior Court ruled in Petitioner's favor, there 
was no necessity for that court to rule on Petitioner's alternative 
grounds for relief. Since we are reversing the decision of the 
Superior Court and affirming the ruling of the Board, however, it 
is our role to review the record for errors in law and to insure 
that proper procedures were followed and that all parties were af- 
forded their due process rights. Concrete Co. v. Board of Commis- 
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sioners, 299 N.C. 620, 626, 265 S.E. 2d 379, 383 (1980). Accordingly, 
we have reviewed Petitioner's nine contentions. We find all nine 
to  be without merit, and only two to warrant discussion. 

[3] Petitioner earnestly contends that the Board violated its own 
Rule of Hearing Procedure No. 20, which provides: 

20. Referral to Planning Commission and Post-Hearing 
W r i t t e n  Statements .  After the  participants in the hearing 
have presented their evidence, the hearing shalI be closed 
and referred to  the  Planning Commission for i ts  recommenda- 
tion. The participants in the hearing may submit written 
statements which may include: summaries of the evidence, 
arguments regarding whether the Board can properly con- 
sider particular evidence and what weight might be given to 
particular evidence; and such other arguments and discus- 
sions of the record a s  a r e  believed to  be helpful. Such 
s tatements  shall not include references or discussions of facts 
or information which were not made part of the  record dur- 
ing the hearing [emphasis added]. Twenty (20) copies of any 
submitted statement must be filed with the Planning Com- 
mission within five (5) days (excluding holidays, Saturdays 
and Sundays) after the close of the hearing. 

The record does disclose, and Respondents do not deny, that af- 
fidavits were delivered to  the Board after the hearing, and that 
they contained evidence about the effect of the special use permit 
on the value of adjacent land. Such evidence, if considered by the 
Board, was relevant and material to one of the three issues decid- 
ed by the Board adverse to Petitioner. Affidavits submitted by 
Board members asserting that  they did not consider this evidence 
does not, in our opinion, entirely erase the error. I t  is the duty of 
the Board in these proceedings to  screen the material submitted 
pursuant to Rule 20 and to  purge the record of any evidence that 
might deprive any party of its right to fundamental fairness. 
Nevertheless, we find the error non-prejudicial. The evidence 
challenged by this assignment of error was not relevant to  and 
could not conceivably have affected the Board's determination 
that  Petitioner had produced no evidence on the effect of camping 
on significant natural features of the site. 
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The order of the  Superior Court is reversed and the  cause 
remanded t o  that  court for the entry of an order affirming the 
decision of the  Board of Commissioners. 

Reversed and remanded. 

Judges WEBB and HILL concur. 

STATE OF NORTH CAROLINA v. RODNEY EUGENE THOMPSON 

No. 8221SC1232 

(Filed 18 October 1983) 

1. Criminal Law $3 75.11- confession-waiver of right to counsel 
In a prosecution for armed robbery, the trial court properly admitted 

defendant's confession into evidence where a detective's testimony indicated 
that defendant never requested an attorney during interrogation, and where 
defendant presented no evidence contradicting the detective's testimony. The 
fact that defendant advised the detective that he had once been represented 
by an attorney did not render the confession inadmissible. 

2. Criminal Law $3 74- confession-no undue emphasis placed upon it 
Because there were differences in a written confession and in an oral con- 

fession, the written statement was not unduly emphasized by allowing it to be 
read to, and then passed among, the jurors. 

3. Criminal Law $3 132- motion to set aside verdict as contrary to weight of 
evidence - denial proper 

In a prosecution for armed robbery, the trial court properly denied de- 
fendant's motion to  set  aside the verdict as contrary to the weight of the 
evidence even though the  defendant's evidence tended to  show that he did not 
commit the crime since defendant confessed to the robbery, and, although his 
accomplice testified that  defendant was not the one who had committed the 
robbery with him, a detective testified that the accomplice had previously told 
him defendant had committed the robbery with him. 

4. Criminal Law @ 138- robbery with a firearm-consideration of aggravating 
factor that large sum of money taken proper 

In a prosecution for robbery with a firearm under G.S. 14-87, the trial 
court properly submitted as  an aggravating factor that a large sum of money 
was taken since all that  is necessary to prove the offense of robbery with a 
firearm is that  an attempt was made to rob by the use of a firearm or other 
dangerous weapon. G.S. 15A-1340.4(a)(l). 
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5. Criminal Law S 181.4- insufficient evidence to support motion for appropriate 
relief 

The Court denied defendant's motion for appropriate relief which was 
based on newly discovered evidence where the person who was supposed to  be 
defendant's accomplice testified a t  trial that  defendant was not his accomplice 
but a t  trial refused to name the other robber, and where the new evidence 
consisted of the name of the "other robber." The evidence was not of such a 
nature that  a different result would probably be reached at  a new trial. 

APPEAL by defendant from DeRamus, Judge. Judgment en- 
tered 5 August 1982 in Superior Court, FORSYTH County. Heard 
in t he  Court of Appeals 2 September 1983. 

Defendant was tried and convicted of armed robbery on 5 
August 1982 and was sentenced to  32 years in prison. 

A t  torne y General Edmisten, b y  Assis tant  A t torney  General 
Wilson Hayman, for the  State.  

S a p p  & Mast, b y  Kei th  Stroud, for defendant appellant. 

BECTON, Judge. 

The issues on appeal relate to: (a) the  admission of, and em- 
phasis placed on, a confession by defendant; (b) the  sufficiency of 
t he  evidence; (c) the court's findings of aggravating factors; and 
(d) newly discovered evidence as  set  forth in defendant's motion 
for appropriate relief. For the reasons that  follow, we find no er- 
ror  in t he  trial. 

At  approximately 3:00 a.m. on 19 January 1982, four em- 
ployees of Darryl's Restaurant in Winston-Salem were leaving 
work when they encountered two men wearing stocking masks 
over their heads. One of the two men was approximately four 
inches taller than the  other. The shorter man was carrying a 
sawed-off shotgun. The two men ordered the employees to  return 
t o  the  restaurant and ordered one of the  employees to  open the 
safe. The employee complied and gave the taller man approxi- 
mately $4,700.00 from the safe. While they were returning to  the 
restaurant,  one of the  employees had caught a glimpse of the 
shorter  man's face when he briefly lifted his mask. This employee 
identified the shorter man as  the defendant, Rodney Thompson. 
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Under questioning by the police, defendant initially denied 
participating in the robbery, but later, according to Detective 
W. G .  Miller, confessed to  participating in the robbery with 
Michael Workman. 

Defendant presented the testimony of four witnesses who 
statedJ that  defendant was a t  home a t  the time the robbery oc- 
curred. Michael Workman, who admitted participating in the rob- 
bery, testified that  defendant was not the person who was with 
him but refused to name the other person. Defendant himself 
testified that  he did not participate in the robbery. Defendant 
also denied telling the police that  he participated in the robbery. 

[I] Defendant first argues that the trial court erred in admitting 
his confession into evidence. While being interrogated by Detec- 
tive Miller, defendant advised Miller that  he had once been 
represented by a Mr. Chuck Alexander. Defendant asserts that 
this was a request for counsel a t  which time interrogation should 
have ceased until counsel was present. Defendant contends the 
trial court erred in failing to  make a finding of fact on defendant's 
alleged request for counsel during interrogation. We disagree. 

"When the admissibility of an in-custody statement is 
challenged the trial judge must conduct a voir dire to  determine 
whether the requirements of Miranda have been met." State v. 
Riddick, 291 N.C. 399, 408, 230 S.E. 2d 506, 512 (1976). If there is a 
material conflict in the evidence, the trial judge must make find- 
ings of fact t o  resolve the conflict. Id. "If there is no conflict in 
the evidence on voir dire, it is not error  t o  admit a confession 
without making specific findings of fact, although it is always the 
bet ter  practice to  find all facts upon which the admissibility of 
the evidence depends." Id. 

Detective Miller, the sole witness on voir dire, testified that 
he read defendant his rights prior t o  interrogation. In response to 
Detective Miller's questions, defendant indicated that he 
understood his rights, that he did not want to talk to a lawyer 
and have a lawyer present during questioning, and that  he wished 
to  answer questions. Detective Miller recorded defendant's 
answers on the waiver of rights form, which defendant signed. 
Detective Miller further testified on voir dire by Mr. Stroud: 
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I t  is not t rue  that  later on in my questioning of your 
client that  he asked me concerning having counsel present. 
When I talked with him he advised me that  he did not wish 
to  have counsel present. 

Q. Did you inform Rodney Thompson when he could get 
counsel appointed if he did want counsel? 

A. He didn't say anything about wanting counsel. 

I advised him that  he had the right to  have counsel there 
when we were questioning him if he wanted. There was no 
question a t  this point about how long he would have to  re- 
main there. He didn't ask any questions. 

Q. Did you, a t  any time, advise Rodney Thompson that  if 
he could not afford an attorney, one would be appointed and 
a t  what point in time it would be appointed for him? 

A. I advised him of the  fact that  if he couldn't afford one, 
one would be appointed for him. 

I did not tell Ronnie Thompson that he would have to 
wait for the Court to  appoint counsel for him. Mr. Thompson 
advised me that  he had had some dealing in one way or the 
other with Chuck Alexander, that  Mr. Alexander had 
represented him. 

Q. So, you were advised that  Mr. Alexander would repre- 
sent him; is that  correct? 

A. Some time before I left him that  day he told me about 
Mr. Alexander. 

I did not a t  any time contact Mr. Alexander and inform 
him of my questioning of his client. Mr. Thompson did not re- 
quest it. 

Q. Did you, a t  any time, inform Mr. Thompson that  if he 
wanted Mr. Alexander present, that you would wait and con- 
duct the questioning when Mr. Alexander arrived? 

A. When I advised Mr. Thompson of his constitutional 
rights, and I asked if he wanted to  talk to  a lawyer and have 
him present during questioning his answer was no. 
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VOIR DIRE EXAMINATION continuing by Mr. Lyle: 

When Rodney Thompson was talking about Mr. Alex- 
ander, he was talking about him representing him a t  trial. He 
did not ever say that  he wanted Mr. Alexander there while I 
was asking him questions. He never requested Mr. Alexander 
or any attorney a t  that  time. . . . 
We do not believe that  the  mention of Chuck Alexander con- 

stituted a request for counsel and for interrogation to  cease. 
Detective Miller's testimony indicates that  defendant never re- 
quested an attorney during interrogation. Defendant presented no 
evidence contradicting Detective Miller's testimony. Thus, there 
was no conflict in t he  evidence, and the  trial judge was not re- 
quired to make a particular finding of fact concerning whether 
t he  reference to  Mr. Alexander constituted a request for counsel. 
In fact, the trial judge found and concluded as  a matter  of law 
tha t  "the defendant was in full understanding of his constitutional 
rights to remain silent and his right to  counsel . . . and tha t  he 
freely, knowingly and voluntarily waived each of these rights." 

[2] We also reject defendant's contention that  the  trial court 
allowed undue emphasis to  be placed upon defendant's confession 
by, first, allowing Detective Miller t o  testify a s  to  the substance 
of an oral confession and then to  read aloud defendant's written 
confession; and by, second, allowing the State  to  pass the  written 
confession among the  jurors. Defendant attempts to distinguish 
S t a t e  v. Caldwell, 15 N.C. App. 342, 190 S.E. 2d 371 (19721, in 
which this Court rejected a similar contention that  a confession 
was unduly emphasized, but the distinction is not persuasive. 
Defendant gave Detective Miller a detailed oral statement and 
subsequently dictated a less detailed statement which Detective 
Miller wrote down. Because there were differences in the 
statements, we do not believe the  written statement was unduly 
emphasized by allowing it to  be read to, and then passed among, 
t he  jurors. 

[3] As defendant concedes, the  S ta te  produced sufficient 
evidence to take t he  case to  the  jury. He contends, however, that  
t he  trial court erred in denying his motion to set  aside the  verdict 
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as  being contrary t o  the weight of t he  evidence. He argues that  
the  evidence he presented-his four alibi witnesses, Michael 
Workman's testimony that  defendant was not the  accomplice, and 
his own testimony that  he did not know of, or participate in, any 
robbery and that  he was a t  home a t  the  time of the  rob- 
bery-shows that  he did not commit t he  crime. We reject this 
assignment of error.  

In State v. Puckett, 46 N.C. App. 719, 266 S.E. 2d 48 (19801, 
this Court held tha t  the  State's evidence was sufficient to  support 
a conviction "[dlespite the  fact that  defendant presented 
unimpeachable alibi witnesses, which if believed, would have 
precluded a conviction." Id. a t  724, 266 S.E. 2d a t  51. In that  case, 
"the victim's unshakable identification of defendant" was a key 
factor. Id.  In the  present case, defendant confessed to  the  rob- 
bery. Moreover, Workman was impeached by Detective Miller's 
testimony tha t  Workman told him that  defendant was his ac- 
complice the  day before Miller interrogated defendant. The con- 
tradictions in, and the  credibility of, the  testimony were for the 
jury t o  decide. State v. Smith, 291 N.C. 505, 231 S.E. 2d 663 
(1977). 

[4] Defendant next assigns error  t o  the  court's finding as  an ag- 
gravating factor that  "[tlhe offense involved an actual taking of 
property of great  monetary value." See N.C. Gen. Stat.  
5 15A-1340.4(a)(l)(m) (Cum. Supp. 1981). Defendant does not argue 
tha t  this s ta tutory aggravating factor erroneously focuses, with 
hindsight, on what was actually taken as  opposed t o  what the 
perpetrator  intended to take. Nor does defendant argue that  the 
s tatutory aggravating factor is constitutionally infirm to the ex- 
ten t  i t  allows a more severe sentence for one who robs the  rich of 
much than for one who robs the  poor of little. Rather, he argues 
tha t  the  fact that  defendant took $4,700.00 from the  Darryl's 
Restaurant  was evidence necessary to  prove an element of the of- 
fense of armed robbery, and thus was improperly used t o  prove 
any factor in aggravation. We disagree. 

Under the  Fair Sentencing Act, G.S. 5 15A-1340.4(a)(l) pro- 
vides in pertinent par t  that  "[elvidenee necessary to  prove an ele- 
ment of the  offense may not be used t o  prove any factor in 
aggravation, and the  same item of evidence may not be used to  
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prove more than one factor in aggravation." Thus, the question is 
whether the  fact that  defendant took $4,700.00 was evidence 
necessary or essential to  prove an element of the offense of rob- 
bery with firearms. See State v. Abdullah, - - -  N.C. ---, - - -  S.E. 
2d - - -  (filed 9 August 1983); State v. Thobourne, 59 N.C. App. 
584, 297 S.E. 2d 774 (1982). 

The offense of robbery with firearms is defined in N.C. Gen. 
Stat.  5 14-87(a) (1981) a s  follows: 

Any person or persons who, having in possession or with 
the  use or threatened use of any firearms or other dangerous 
weapon, implement or means, whereby the life of a person is 
endangered or threatened, unlawfully takes or attempts to 
take personal property from another or from any place of 
business, residence or banking institution or any other place 
where there is a person or persons in attendance, a t  any 
time, either day or night, or who aids or abets any such per- 
son or  persons in the commission of such crime, shall be 
guilty of a Class D felony. (Emphasis added.) 

Robbery with a firearm under G.S. 5 14-87 "is complete if there is 
an at tempt to take property by [the] use of firearms or  other 
dangerous weapons." State v. Black, 286 N.C. 191, 194, 209 S.E. 2d 
458, 460 (1974). Thus, all that is necessary to  prove the offense is 
that  an at tempt was made to rob by the use of a firearm or other 
dangerous weapon. Since the offense does not require proof that 
money was actually taken, the taking of the large sum of money 
was properly considered a s  an aggravating factor, in light of 
defendant's assignment of error. 

VII 

151 Defendant also asks this Court to grant his motion for ap- 
propriate relief (filed 24 November 1982) based on the ground of 
newly discovered evidence. In support of his motion, defendant 
has produced Michael Workman's affidavit in which Workman 
s ta tes  that  an individual named Rodney Davis was his accomplice 
and that  he did not name this person a t  trial for fear of retalia- 
tion against his family. 

In order for a new trial t o  be granted on the ground of newly 
discovered evidence, it must appear by affidavit that (1) the 
witness or witnesses will give newly discovered evidence; (2) 
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t he  newly discovered evidence is probably true; (3) the 
evidence is material, competent and relevant; (4) due 
diligence was used and proper means were employed t o  pro- 
cure t he  testimony a t  trial; (5) the  newly discovered evidence 
is not merely cumulative or  corroborative; (6) the  new 
evidence does not merely tend t o  contradict, impeach or 
discredit the  testimony of a former witness; and (7) the 
evidence is of such a nature tha t  a different result  will prob- 
ably be reached a t  a new trial. (Citation omitted.) 

State v. Beaver, 291 N.C. 137, 143, 229 S.E. 2d 179, 183 (1976). 

We deny defendant's motion because he has failed t o  satisfy 
all of t he  above requirements. Workman testified a t  trial that  
defendant was not his accomplice but refused t o  name the  other 
robber. Because of Workman's trial testimony, we cannot say 
that: (1) the  evidence was "newly discovered"; (2) due diligence 
was used and proper means were employed t o  procure the 
testimony a t  trial; and (3) the  evidence was not merely cumulative 
o r  corroborative. Moreover, we cannot say that  t he  testimony was 
"probably true" since Detective Miller testified that  Workman 
told him tha t  defendant was his accomplice. The jury clearly re- 
jected Workman's trial  testimony. Because of these factors, we 
cannot say tha t  "the evidence was of such a nature tha t  a dif- 
ferent result  will probably be reached a t  a new trial." Id. 

VIII 

For  the  foregoing reasons, we hold tha t  defendant received a 
fair trial free of prejudicial error.  In the  trial and judgment of 
defendant, we find 

No error.  

Judges JOHNSON and BRASWELL concur. 
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STATE OF NORTH CAROLINA v. LANCE CRISP, SR. 

No. 8330SC67 

(Filed 18 October 1983) 

1. Homicide 8 6.1 - involuntary manslaughter defined 
Involuntary manslaughter is the unintentional killing of a human being 

without either express or implied malice (1) by some unlawful act not amount- 
ing to  a felony or naturally dangerous to  human life, or (2) by an act or omis- 
sion constituting culpable negligence. 

2. Homicide 8 21.9 - involuntary manslaughter - insufficient evidence - submis- 
sion of issue as prejudicial error 

Evidence in a second degree murder case that  the gun discharged while 
defendant and decedent struggled for it and that  defendant attempted to  pre- 
vent decedent's suicide by grabbing the gun failed to  show that defendant was 
reckless in his handling of the gun so as  to  support the trial court's submission 
of an issue of involuntary manslaughter to  the jury, and the court's submission 
of the involuntary manslaughter issue was prejudicial error where the  jury 
returned a verdict finding defendant guilty of involuntary manslaughter, and 
the evidence established a reasonable possibility that defendant would have 
been acquitted of all wrongdoing on the ground of accident had the issue of in- 
voluntary manslaughter not been submitted. 

APPEAL by defendant from Thornburg, Judge. Judgment 
entered 20 August 1982 in Superior Court, SWAIN County. Heard 
in the  Court of Appeals 29 September 1983. 

Defendant was charged in a proper bill of indictment with 
first degree murder. The evidence introduced a t  trial tended to  
show the following: 

On 19 April 1982 decedent Leonard Cable went  t o  
defendant's home where defendant lived with his seventeen-year- 
old girl friend and defendant's three-year-old son. Cable and 
Crisp, longtime friends, shared some "liquor" and then left 
together in Cable's van. They returned t o  the house a t  approx- 
imately ten o'clock tha t  evening. Shortly after their return they 
took defendant's 30-30 rifle outside and twice fired the gun. After 
they came back into the house, defendant and Cable discussed 
plans for a joint trip t o  visit relatives in Charlotte. Defendant told 
Ms. Beck, his girl friend, to pack for the trip. Shortly after she 
began to  do so, the rifle discharged, killing Leonard Cable. Police 
arriving a t  the scene found both defendant and Ms. Beck splat- 
tered with blood and Cable on the floor with a gunshot wound in 
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his head. The rifle was next to the  body. The defendant made a 
statement t o  police a t  the scene, related by the  officer a t  trial as 
follows: 

Mr. Crisp's exact words were that  Leonard Cable picked the 
weapon up and told Mr. Crisp " 'I show you how you can end 
your God damn troubles,' and he put the gun to  his head and 
blew his brains out." He also told me that  he told Mr. Cable 
not to  do it and he grabbed the  weapon and it went off. 

The Sta te  introduced expert testimony that  the decedent's 
fingers had been injured in the course of the  incident, and that  
this injury probably occurred because Cable's fingers were in 
front of t he  gun, rather than on the  trigger, when i t  discharged. 

The evidence other than that  set  out above was confused and 
confusing. The only surviving eyewitness to  the incident, other 
than the  defendant, was the seventeen-year-old girl friend, Tom- 
mie Elaine Beck. Ms. Beck testified a t  trial that  she was under 
psychiatric care and was taking medication prescribed by a doctor 
a t  the  Smoky Mountain Mental Health Center. She stated that  
this medication "makes me forget what happened on April the 
19th and since I've been taking that  medication I don't really 
remember what happened on April the  19th. I can just barely 
remember." 

Ms. Beck testified as  a witness for the State. On direct ex- 
amination she first testified that  she was packing her clothes 
when she heard the gun go off. She went on t o  say that  the  dece- 
dent had kissed her, provoking an angry response from defend- 
ant. She stated: 

Leonard had the gun when I turned my back and then Lance 
took i t  away from Leonard and then I was packing the 
clothes and I felt something hit me on the ear  and heard a 
gun go off. I turned around and Lance said "Leonard has 
blowed his brains out." 

Immediately af ter  testifying to the  above, Ms. Beck stated that 
defendant threatened her if she ever  told the police what she 
"had seen," and that  he placed the gun next to  the body "so it 
would look like . . . suicide." On cross-examination Ms. Beck 
testified that  "Lance and Leonard came in drunk and they were 
fighting over the  gun and then the gun went off. . . ." She next 
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testified that while she was packing "Lance and Leonard were in 
the bedroom. . . . [Tlhey were not arguing or having any kind of 
fight or anything like that. . . . I had my back to Leonard. I 
heard the gun go off but I hadn't heard Leonard Cable say any- 
thing before then." Ms. Beck's final account of the incident was as 
follows: 

After Leonard had been pointing the gun around, Lance took 
it away from him. I think they were fighting over it, but I'm 
not sure, but I think they were. Lance tried to take the gun 
away from Leonard and Leonard kept pulling the gun back 
from him and they kept pulling the gun from one another 
back and forth. They were not hitting each other and they 
were not arguing or squabbling over the weapon. In fact, I 
didn't ever hear them have any arguments that night. I don't 
remember what Lance did with the gun when he finally got it 
away from Leonard, I can't remember anything hardly any- 
more, because I am in no shape to be up here in the witness 
stand today. I have already had one nervous breakdown and 
the next one could put me away. 

At  the conclusion of her testimony, Ms. Beck stated: "What I 
have told here today is . . . half true." A Special Agent with the 
North Carolina Bureau of Investigation testified as to statements 
made to him by Ms. Beck, for the limited purpose of cor- 
roborating her testimony. He stated: "I have taken four separate 
statements from Ms. Beck and on two occasions she told me that 
Leonard Cable committed suicide, on one occasion she told me 
that Lance had the gun in his hand and Leonard grabbed it and it 
went off and on one occasion she told me that there was a scuffle 
over the gun and that it went off while it was in Leonard's 
hands." 

The court submitted second degree murder, voluntary 
manslaughter, involuntary manslaughter, and not guilty as per- 
missible verdicts. The jury found defendant guilty of involuntary 
manslaughter and from a judgment imposing a prison sentence of 
ten years defendant appealed. 

Attorney General Rufus L. Edmisten, by  Assistant Attorney 
General Barry S. McNeill for the State. 

McKeever, Edwards, Davis & Hays, by  Fred H. Moody, Jr. 
for the defendant, appellant. 
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HEDRICK, Judge. 

Defendant contends the court erred to his prejudice in sub- 
mitting to the jury the possible verdict of involuntary man- 
slaughter. Resolution of this question requires a two-step 
analysis: (1) whether the evidence in the record will support a ver- 
dict of involuntary manslaughter, and (2) if not, whether er- 
roneous submission of the possible verdict was prejudicial error. 

[I] Our Supreme Court had defined involuntary manslaughter as  
"the unintentional killing of a human being without either express 
or  implied malice (1) by some unlawful act not amounting to a 
felony or naturally dangerous to  human life, or (2) by an act or 
omission constituting culpable negligence." State v. Wilkerson, 
295 N.C. 559, 579, 247 S.E. 2d 905, 916 (1978) (citations omitted). 
"The crux of [involuntary manslaughter] is whether an accused 
unintentionally killed his victim by a wanton, reckless, culpable 
use of a firearm or other deadly weapon." State v. Wrenn, 279 
N.C. 676, 683, 185 S.E. 2d 129, 133 (1971). 

[2] The record in the instant case is devoid of any evidence that 
defendant shot Cable "by some unlawful act not amounting to a 
felony or naturally dangerous to human life." None of the wit- 
nesses, including Ms. Beck, identified any "unlawful act" allegedly 
committed by defendant which resulted in the unintentional kill- 
ing of Leonard Cable. We turn, then, to the question whether the 
evidence shows "an act or omission constituting culpable 
negligence" on the part of defendant. 

The law is clear that the fact that a shooting occurred does 
not, standing alone, demonstrate culpable negligence. See State v. 
Church, 265 N.C. 534, 144 S.E. 2d 624 (1965); State v. Honeycutt, 
250 N.C. 229, 108 S.E. 2d 485 (1959). There must be some iden- 
tifiable act or omission on the part of the defendant which was 
criminally negligent and which proximately caused the  death of 
the victim. State v. Everhart, 291 N.C. 700, 231 S.E. 2d 604 (1977). 
We thus examine the evidence produced a t  trial, considered in 
the light most favorable to the State, to  see whether the evidence 
establishes such an act or  omission. The only evidence produced 
by the  State  in support of an unintentional killing is derived from 
one of the several versions of the  incident testified t o  by Ms. 
Beck. She indicated that  the defendant and the victim struggled 
for the gun, and the gun discharged. We note that this version is 
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consistent with defendant's statement to an officer a t  the scene 
that  defendant attempted to  prevent Cable's suicide by grabbing 
the gun. The question, then, resolves itself into whether a strug- 
gle for the gun under the circumstances here presented con- 
stitutes "wanton, reckless, culpable use of a firearm." We hold 
that  it does not. 

S ta te  v. Lindsay, 45 N.C. App. 514, 263 S.E. 2d 364 (1980) in- 
volved facts similar t o  those found here. In Lindsay there was 
evidence that the decedent had held a gun to  her head, that  
defendant attempted to  take the  gun away, and that the gun 
discharged, fatally wounding the victim. On these facts this Court 
held that  the trial court erred in submitting involuntary man- 
slaughter as  a possible verdict, saying that "[tlhere is no evidence 
that  the shooting resulted from reckless handling of the firearm." 
Id. a t  516, 263 S.E. 2d a t  366. Because the evidence in the present 
case, like that in Lindsay, fails t o  demonstrate that defendant was 
reckless in his handling of the gun, we hold that  the trial court 
erred in submitting to  the jury the possible verdict of involuntary 
manslaughter. We must thus consider the critical question 
whether the error was prejudicial t o  the defendant. 

In deciding whether submission of involuntary manslaughter 
was prejudicial error under the facts here presented, we are  
guided by the words of our Supreme Court in State  v. Ray, 299 
N.C. 151, 167, 261 S.E. 2d 789, 799 (1980): 

Whether such an error is harmless depends . . . upon the 
facts and circumstances peculiar to each case. We hold simply 
that  the facts and circumstances peculiar to the instant case 
warrant a conclusion that,  absent the erroneous submission 
of involuntary manslaughter, there is a reasonable possibility 
that  the jury would have returned a verdict of acquittal. The 
error  complained of was therefore prejudicial to  the defend- 
ant. 

The evidence in Ray was uncontradicted in establishing an inten- 
tional killing, which the defendant alleged was committed in self- 
defense. State  v. Cason, 51 N.C. App. 144, 275 S.E. 2d 221 (1981) 
also involved an intentional killing allegedly committed in self- 
defense. In each case, our appellate courts held that  the evidence 
established a "reasonable possibility" that the defendant would 
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have been acquitted of all wrongdoing had not the judge errone- 
ously submitted the verdict of involuntary manslaughter. 

In the  present case Ms. Beck's testimony about the struggle 
for the  gun, coupled with the defendant's statement that Cable 
was shot when defendant tried to  take the  gun from him in an ef- 
fort to  prevent his suicide, raises a clear question whether Cable's 
death was the  result of an accident. Because the  record discloses 
a reasonable possibility that  defendant could have been acquitted 
of voluntary manslaughter on the grounds of accident, the submis- 
sion to  the  jury of involuntary manslaughter when there was no 
evidence to  support it was prejudicial error. 

Finally, we reiterate the  admonitions implicit in Judge 
Webb's statements in Cason. Our trial judges in homicide cases 
arising out of the alleged intentional use of a deadly weapon 
would be well-advised not to submit involuntary manslaughter as  
a possible verdict where there is no evidence to support it. In ad- 
dition to  committing the prejudicial error  already discussed, the 
trial judge who submits involuntary manslaughter under these 
circumstances makes his duty of declaring and explaining the law 
arising on the  evidence impossible to fulfill; in such a case, the 
court's instructions can only result in "confusion worse con- 
founded." The present case demonstrates such confusion. After 
declaring and explaining the law arising on the evidence with 
respect to  second degree murder and voluntary manslaughter, the 
trial judge defined involuntary manslaughter and instructed the 
jury that  

If you find from the evidence . . . that  on or about the 
19th day of April, 1982, the Defendant Lance Crisp, Sr., in- 
tentionally pointed a loaded 30-30 rifle a t  Cable when not ex- 
ercising his right of defense of his son, or otherwise grasped 
and waved and handled the rifle in a criminal-that is, the 
30-30 rifle introduced into evidence as  State's Exhibit 6, in a 
criminally negligent way thereby proximately causing Leon- 
ard Cable's death, then it would be your duty to  return a ver- 
dict of guilty of involuntary manslaughter. 

However, if you do not so find or have a reasonable 
doubt as  to  one or more of these things, it would be your 
duty to  return a verdict of not guilty. Or if you find that  the 
deceased, Leonard Cable, died by accident or misadventure, 
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or that  the  State  has failed to  prove beyond a reasonable 
doubt that  Defendant did not act in a proper defense of his 
son, your verdict must be not guilty. 

The problem with the quoted instruction is that  there is no 
evidence that  the  defendant "intentionally pointed a loaded 30-30 
rifle" a t  Cable; even assuming that  defendant did point the gun a t  
Cable, there is not one scintilla of evidence that  such act was the 
proximate cause of Cable's death. Furthermore, it is significant, 
we think, that  the  judge mentioned the defense of accident only 
in relation to  the  offense of involuntary manslaughter. Obviously, 
if the  killing was accidental, the  jury should have been instructed 
to find the  defendant not guilty of any offense. Moreover, the 
court's instructions with respect to "defense of a family member" 
adds to  the  confusion. Assuming arguendo that  there is some 
evidence from which the jury could find that  the  defendant inten- 
tionally shot Cable in defense of his son, the instruction is clearly 
misplaced in relation to involuntary manslaughter under the cir- 
cumstances here presented, since the very definition of involun- 
tary manslaughter embodies an unintentional killing. 

Our concern is that  when a possible verdict of involuntary 
manslaughter is erroneously submitted, the  jury, rather than 
struggling with the  confusing and contradictory instructions occa- 
sioned by the error,  might resolve its dilemma by convicting of in- 
voluntary manslaughter and acquitting the defendant of murder 
or voluntary manslaughter, resulting in a manifest miscarriage of 
justice. 

For the reasons set out herein, the judgment is reversed and 
the cause is remanded to the Superior Court for the  entry of an 
order discharging the defendant. 

Reversed and remanded. 

Judges WEBB and HILL concur. 
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STATE OF NORTH CAROLINA v. WILLIAM DONALD YARBOROUGH 

No. 8210SC1175 

(Filed 18 October 1983) 

1. Criminal Law 8 122- court's inquiry into jury's numerical division-no per se 
reversible error 

A court's inquiry into a jury's numerical division is not per se reversible 
error. A "totality of the circumstances" standard should be used in evaluating 
such a trial judge's inquiry. Using that standard, there was no coercion where 
a trial judge made his inquiry as to  the numerical split of a jury a t  a natural 
break in the jury's deliberations, after a full morning's deliberations, and clear- 
ly stated that he did "not want to know whether so many jurors had voted in 
one fashion and so many in another." 

2. Criminal Law 8 122- reinstruction as to elements of offense-no error 
There was nothing in a trial judge's reinstruction as to  the elements of 

the offense that could be considered prejudicial or coercive where the trial 
judge simply restated the elements of the offense and the application of the 
law to  the facts. 

3. Criminal Law 8 122- additional instruction concerning weight to give unrebut- 
ted testimony - no error 

There was no error in an instruction by the trial judge, which was given 
in response to a question, that the jury must govern itself in determining what 
weight to give unrebutted testimony. 

4. Criminal Law 8 138 - sentencing hearing - armed robbery - error to consider 
use of deadly weapon as aggravating factor 

A trial judge erred in finding as an aggravating factor that the defendant 
used a deadly weapon a t  the time of the crime since use of a deadly weapon is 
an element of the offense of armed robbery. G.S. 15A-1340.4(a)(l)(i). 

5. Criminal Law 8 138- sentencing phase-failure to find mitigating factor 
The record did not present the Court with sufficient evidence to require 

the trial judge to find as a mitigating factor that defendant had testified for 
the State in another felony prosecution since defendant's unsubstantiated 
claim, though uncontradicted, was not substantial evidence and, absent cor- 
roborative evidence, left a basis to doubt its credibility. 

APPEAL by defendant from Godwin, Judge. Judgment en- 
tered 23 June 1982 in Superior Court, WAKE County. Heard in 
the Court of Appeals 30 August 1983. 

Defendant was indicted, tried and found guilty of armed rob- 
bery. At trial, the State's evidence consisted of testimony of the 
arresting officer and the victim who said that the defendant had 
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taken approximately $50 from him by threatening him with a 
knife and a pistol. Defendant offered no evidence. 

The trial lasted one day. The jury began their deliberations 
early on the  second day. After the lunch break, the  trial judge 
asked t h e  jury foreman to reveal the  jury's numerical division. 
The  foreman replied that  the  jury was split nine to  three. In 
response t o  a further  question, the foreman said that  they had 
taken only one ballot, about an hour before the  lunch break. The 
trial judge asked if the  jury was having "any difficulty remember- 
ing the  seven elements of the offense?" When the  foreman replied 
t ha t  they were having difficulty remembering "the exact 
transcript of what happened," the trial judge reinstructed the  
jury on the  elements of the offense. The trial judge ended his in- 
structions, saying, "You want me to  tell you what the seven es- 
sential elements a r e  again? That's what you have to  decide." The 
jury then retired again. 

Later ,  the  jury returned to  ask whether, in assessing the 
credibility of a witness, they could take into consideration the  
fact tha t  t he  testimony was unrebutted by evidence from the de- 
fense. The trial judge responded that  the jury had "the respon- 
sibility of laying down rules to  govern itself in determining what 
weight i t  will give t o  the testimony and what credit it will at- 
t r ibute t o  t he  several witnesses." The jury returned a verdict of 
guilty of armed robbery. 

A t  t he  sentencing hearing, held pursuant to  G.S. 15A-1334, 
defendant asked the  trial judge to  consider that  defendant had 
testified for the  prosecution in a case involving the murder of a 
prison employee. Defendant contended that  his life would be in 
danger in prison because of his testimony. The trial judge im- 
posed a sentence of thirty years, more than twice the presump- 
tive sentence under the Fair Sentencing Act. The trial judge 
found no mitigating factors and two aggravating factors: that  
defendant was armed with a deadly weapon a t  the  time of the of- 
fense and that  he had prior convictions for crimes punishable by 
more than sixty days' confinement. From the conviction and 
sentence, defendant appealed. 
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Attorney General Edmisten, by Assistant Attorney General 
Lucien Capone III, for the State. 

Appellate Defender Stein, by Assistant Appellate Defender 
Marc D. Towler and James R. Glover, for defendant. 

EAGLES, Judge. 

Defendant assigns as error the triai judge's inquiry as to the 
numerical division of the jury, his reinstruction as to the elements 
of the offense, his response to a question that instructed the jury 
to lay down its own rules as to the weight to give unrebutted 
testimony of a witness, and the imposition of a sentence that was 
more than twice the presumptive sentence. We find no reversible 
error in any of the trial judge's questions and instructions to the 
jury, but we remand for a new sentencing hearing because of 
error committed in the sentencing phase. 

[I] Defendant urges that it is per  se reversible error to inquire 
into a jury's numerical division. Brasfield v. United States, 272 
U.S. 448, 71 L. Ed. 345, 47 S.Ct. 135 (19261, prohibited inquiries 
into the jury's numerical division in federal criminal cases, but 
this prohibition is based on the Supreme Court's supervisory 
power over lower federal courts, is not constitutionally based, and 
is a rule of procedure for federal courts that is not binding on 
state courts. Ellis v. Reed, 596 F. 2d 1195 (4th Cir.), cert. denied 
444 U.S. 973, 62 L.Ed. 2d 388, 100 S.Ct. 468 (1979). The context of 
inquiry as to the jury's numerical split may show that the inquiry 
is coercive, but we hold that such an inquiry is not inherently 
coercive or violative of the North Carolina Constitution's Article 
I, 5 24 guarantee of the right to a trial by jury. In the absence of 
a federal or state constitutional basis requiring the adoption of a 
pe r  se rule, we will look to the "totality of the circumstances" in 
evaluating a trial judge's inquiry as to a jury's numerical split. An 
inquiry is often useful in timing recesses, in determining whether 
there has been any progress toward verdict, and in deciding 
whether to declare a mistrial because of a deadlocked jury. We 
must examine the trial judge's inquiry in context of the totality of 
the circumstances to determine whether the trial judge's inquiry 
was coercive or whether the jury's decision was in any way af- 
fected by the inquiry. See State v. Williams, 303 N.C. 142, 277 
S.E. 2d 434 (1981); State v. Barnes, 26 N.C. App. 37, 214 S.E. 2d 
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806 (1975). In this case, the  trial judge made his inquiry a s  t o  t he  
numerical split a t  a natural break in the  jury's deliberations, af ter  
a full morning's deliberations, and clearly stated that  he did "not 
want t o  know that  so many jurors have voted in one fashion and 
so many in another." From the  totality of the  circumstances, we 
find no coercion and no error  in t he  trial judge's inquiry. 

[2] Using the  same "totality of t he  circumstances" analysis, we 
now consider defendant's second assignment of error  concerning 
t he  trial judge's reinstruction of t he  jury on the  elements of t he  
offense. There was nothing in the  trial judge's reinstruction as  t o  
the  elements of the  offense tha t  could be considered prejudicial or  
coercive. The trial judge simply restated the elements of t he  of- 
fense and t he  application of t he  law to the  facts. There was 
nothing in the reinstruction tha t  implied any opinion on the  part  
of t he  trial judge or  would affect the  jury's ultimate decision. The 
fact tha t  t he  jury came back t o  ask a question after the reinstruc- 
tion was given and then deliberated further indicates tha t  this 
jury was not coerced by the  judge's reinstruction. 

[3] Defendant next assigns as  error  the trial judge's instruction 
t o  t he  jury that  i t  must govern itself in determining what weight 
t o  give t o  unrebutted testimony. There is no error  in this instruc- 
tion, which was given in response t o  a question, because t he  jury 
is allowed, in weighing credibility of evidence, t o  consider t he  fact 
tha t  t he  evidence is uncontradicted or  unrebutted. State  v. Tilley, 
292 N.C. 132, 143, 232 S.E. 2d 433, 441 (1977). In any event,  
because defendant did not make timely objection to  this jury in- 
struction, his objection is waived. N.C. R. App. P. 10(b). 

[4] Defendant's final assignment of error  concerns the sentenc- 
ing phase of his trial. Defendant received a thirty year sentence 
for armed robbery, a Class D felony, for which the  presumptive 
sentence is ordinarily twelve years. G.S. 14-87(a) and G.S. 
15A-1340.4(f)(2). However, the armed robbery s tatute  requires a 
minimum sentence of fourteen years. G.S. 14-87(a). This court has 
held that ,  for armed robbery, fourteen years is both the minimum 
and the  presumptive sentence. State  v. Morris, 59 N.C. App. 157, 
296 S.E. 2d 309 (1982); State  v. Leeper, 59 N.C. App. 199, 296 S.E. 
2d 7 (1982). Therefore, the  fourteen year sentence may be in- 
creased by the process of weighing aggravating and mitigating 
factors, but a sentence of less than fourteen years may not be im- 
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posed for armed robbery. In this case, the  trial judge imposed a 
sentence that  was more than twice the  presumptive sentence, 
relying on two aggravating factors and no mitigating factors. We 
hold that  the  trial judge improperly found one aggravating factor. 

The trial judge found as  an aggravating factor that  the de- 
fendant used a deadly weapon a t  the  time of the crime. See G.S. 
15A-1340.4(a)(l)(i). Use of a deadly weapon is an element of the of- 
fense of armed robbery. The Fair Sentencing Act dictates that  
"evidence necessary to  prove an element of the offense may not 
be used t o  prove any factor in aggravation." G.S. 15A-1340.4(a)(l); 
State v. Setzer, 61 N.C. App. 500, 301 S.E. 2d 107 (1983). 

[5] Defendant contends there was a second error  in the sentenc- 
ing phase of this trial: the trial judge's failure to find as a 
mitigating factor that  the defendant testified for the State in 
another felony prosecution. See G.S. 15A-1340.4(a)(2)(h). At the 
sentencing hearing, defendant told the  trial judge that  he had 
testified for the State  in a case where an inmate had murdered a 
prison employee. There was no other evidence presented to  sup- 
port or rebut  this claim by defendant. Our Supreme Court has 
recently said that  "when evidence in support of a particular 
mitigating or aggravating factor is uncontradicted, substantial, 
and there  is no reason to  doubt its credibility, to  permit the 
sentencing judge simply to  ignore it would eviscerate the Fair 
Sentencing Act." State v. Jones, 309 N.C. 214, 218-19, 306 S.E. 2d 
451, 454 (1983). The Jones decision makes it clear that  the  burden 
of persuasion on mitigating factors rests  on the defendant and 
that ,  to  hold that  the trial judge improperly failed to  consider a 
mitigating factor, we must find that  the credibility of the 
evidence is "manifest as  a matter of law." Id. Here, defendant's 
unsubstantiated claim, though uncontradicted, is not substantial 
evidence and, absent corroborative evidence, does leave a basis to  
doubt i ts  credibility. We hold that  the record in this case does not 
present us with sufficient evidence to  require the trial judge to  
find this mitigating factor. 

We find no error in defendant's trial, but because of error in 
finding one aggravating factor, we hold that  defendant is entitled 
t o  a new sentencing hearing. State v. Ahearn, 307 N.C. 584, 300 
S.E. 2d 689 (1983). 
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No error in defendant's trial; remand for re-sentencing. 

Judges ARNOLD and WELLS concur. 

STATE OF NORTH CAROLINA v. ROY ALLEN JONES 

No. 8213SC1193 

(Filed 18 October 1983) 

1. Criminal Law 1 75.10- confession-waiver of right to counsel-burden of 
proof 

The State is  not required to  prove beyond a reasonable doubt that a 
defendant knowingly and intelligently waived his right t o  counsel in order for 
his in-custody statements to be admissible in evidence. 

2. Criminal Law 1 75.10- confession- waiver of constitutional rights 
The trial court did not e r r  in admitting defendant's in-custody statements 

where the  court made findings supported by the evidence a t  the voir dire 
hearing that an officer read defendant his rights, defendant executed a waiver 
thereof, defendant had sufficient intelligence and understanding to understand 
his rights and the  meaning of the waiver, and no threats, promises, pressure 
or coercion were used to obtain the statement. 

3. Criminal Law g 89.5- corroboration-unsubetantial differences in testimony 
A deputy's testimony that the owner of stolen property looked through 

the window of a van and said he recognized several items therein as being his 
was properly admitted to  corroborate the owner's testimony, notwithstanding 
the deputy's testimony differed from the owner's testimony as  to who was 
present a t  the van, since the significant testimony was that the owner iden- 
tified the  stolen property, and any conflict regarding who was present a t  the 
time was unsubstantial. 

4. Criminal Law 1 61.3- tire tracks-indmissibility of testimony 
The trial court erred in admitting evidence relating to tire tracks found 

outside a building which was broken into and entered where there was no 
evidence that the  tracks corresponded to  tires on a vehicle owned or operated 
by defendant, but the admission of such testimony was not prejudicial in light 
of the other evidence of defendant's guilt of the breaking and entering. 

5. Burglary and Unlawful Breakings g 5.7; Criminal Law 1 106.5- accomplice 
drunk at time of crimes- testimony not inherently incredible- sufficiency of 
evidence 

In this prosecution for felonious breaking and entering and larceny, the 
fact that an  accomplice who was the State's chief witness was drunk a t  the 
time of the  crimes did not make his testimony "inherently incredible and in 
conflict with the  physical conditions established by the State's own evidence," 
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the  credibility of the  accomplice's testimony that despite his condition he 
remembered what happened was for the jury to determine, and defendant's 
motion for a directed verdict was properly denied by the trial court. 

6. Criminal Law bl 138- court's failure to list mitigating factors-harmless error 
Failure of the trial court specifically to  list in the record the mitigating 

factors it found proved by a preponderance of the evidence as required by G.S. 
15A-1340.4(b) was not prejudicial error where it is clear that the trial court 
considered the evidence of mitigating factors, and the court found, in the prop- 
e r  exercise of its discretion, that the aggravating fzctcrs cutweighed the 
mitigating factors. 

7. Criminal Law bl 138- aggravating factor-prior convictions-failure to make 
findings as to indigency and counsel 

The trial court did not er r  in failing to make findings as to whether de- 
fendant was indigent and represented by counsel a t  the time of prior convic- 
tions which the court found to be aggravating factors where defendant did not 
raise the issue of indigency and lack of assistance of counsel when the State in- 
troduced evidence of his prior convictions. 

APPEAL by defendant from McKinnon, Judge. Judgment en- 
tered 22 July 1982 in Superior Court, BLADEN County. Heard in 
t he  Court of Appeals 31 August 1983. 

Defendant appeals from judgments of imprisonment entered 
upon his conviction of felonious breaking and entering and 
felonious larceny. 

A t t o r n e y  General Edmisten,  by  Assis tant  A t t o r n e y  General 
H e n r y  T. Rosser, for the  State .  

Frank T. Grady for defendant appellant. 

WHICHARD, Judge. 

Defendant contends t he  court erred in admitting his in-custo- 
dy s tatement  taken in t he  absence of court-appointed counsel. 

Although a defendant has a constitutional right t o  have 
counsel present during custodial interrogation, he may waive this 
right in counsel's absence. Sta te  v. Smith,  294 N.C. 365, 374-76, 
241 S.E. 2d 674, 680-81 (1978). In determining whether a defendant 
has waived this right so tha t  t he  confession is admissible, "the 
crucial question is whether t he  statement was freely and under- 
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standingly made after he had been fully advised of his constitu- 
tional rights and had specifically waived his right to . . . have 
counsel present." State v. Romero, 56 N.C. App. 48, 52, 286 S.E. 
2d 903, 906 (quoting State v. Smith, 294 N.C. 365, 376, 241 S.E. 2d 
674, 681 (1978) 1, disc. rev. denied, 306 N.C. 391, 294 S.E. 2d 218 
(1982). 

[I] Defendant urges us to overrule Romero and require that the 
State prove beyond a reasonable doubt that a defendant knowing- 
ly and intelligently waived his right to counsel. This exhortation 
was also made and rejected in Romero. The Court there stated: 
"The well-settled rule in North Carolina is, simply, that '(a) trial 
judges' finding that an accused freely and voluntarily made an in- 
culpatory statement will not be disturbed on appeal when the 
finding is supported by competent evidence even when there is 
conflicting evidence.' " It cited State v. Harris, 290 N.C. 681, 693, 
228 S.E. 2d 437, 444 (19761, and State v. White, 298 N.C. 431, 259 
S.E. 2d 281 (1979). These decisions of our Supreme Court set the 
controlling standard. I t  is not the province of this Court to over- 
rule them. 

(21 Evidence at  the voir dire hearing supports the findings that 
the officer read defendant his rights, defendant executed a waiver 
thereof, defendant had sufficient intelligence and understanding 
to understand his rights and the meaning of the waiver, and no 
threats, promises, pressure, or coercion were used to obtain the 
statement. Under the extant standard, then, the court did not err  
in admitting the statement. 

[3] Defendant contends the court erred in admitting a deputy 
sheriffs testimony that the owner of the stolen property looked 
through the window of a Sheriffs Department van and said he 
recognized several items therein as being his. The deputy also 
testified that another deputy was present at  the van. Defendant 
argues that the testimony did not corroborate prior testimony of 
the owner because it differed as to who was present a t  the van, 
and that it should have been excluded as hearsay. 

The owner had testified that he had met only with another 
deputy, not the one whose testimony is in question. Several ques- 
tions later he testified that he had seen the stolen items, with one 
exception, in the van, and had identified them as his. He was not 
then asked, and did not then state, who was present at  the van at  
that time. I t  thus appears that no conflict exists between the 
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owner's prior testimony and the subsequent testimony of the 
deputy which was admitted to corroborate it. 

Assuming, arguendo, that  the testimony a s  to who was pres- 
en t  did conflict, the deputy's testimony was nevertheless properly 
admitted as  corroborative. 

Corroborative testimony is testimony which tends to  
strengthen, confirm, or make more certain the testimony of 
another witness. See State v. Case, 253 N.C. 130, 116 S.E. 2d 
429 (19601, cert. denied, 365 U S .  830 (1961); Lassiter v. 
Seaboard Air Line Ry., 171 N.C. 283, 88 S.E. 335 (1916). 
Where testimony which is offered to  corroborate the 
testimony of another witness does so substantially, i t  is not 
rendered incompetent by the fact that  there is some varia- 
tion. State v. Lester, 294 N.C. 220, 240 S.E. 2d 391 (1978); 
State v. Westbrook, 279 N.C. 18, 181 S.E. 2d 572 (19711, death 
sentence vacated, 408 U.S. 939 (1972). It is the responsibility 
of the  jury to  decide if the proffered testimony does, in fact, 
corroborate the testimony of another witness. State v. 
Lester, supra; State v. Case, supra 

State v. Rogers, 299 N.C. 597, 601, 264 S.E. 2d 89, 92 (1980). The 
disputed testimony here meets the substantial similarity test. 
Both the deputy and the owner testified that the  owner identified 
the  stolen property in the van as his. Any conflict regarding who 
was present a t  the time is unsubstantial. The significant 
testimony was that  the owner identified the  stolen property. 
Since the  deputy's testimony was corroborative in this respect, 
i ts admission was not error. 

141 Defendant contends the court erred in admitting, and sum- 
marizing in its instructions, evidence relating to t i re  tracks found 
outside the  building which was broken into and entered. The 
building owner testified that  the tracks indicated that an air com- 
pressor had been pushed to a car, and that  he followed the tracks 
to  a driveway approximately two and one-half miles away. 

Evidence of t i re  tracks is without probative force unless 
from the evidentiary circumstances the jury can reasonably 
infer: (1) the  tracks were found a t  or near the scene of the 
crime, (2) they were made a t  the time of the commission of 
the crime, and (3) they correspond to tires on a motor vehicle 
owned or operated by defendant. 
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State v. Silhan, 302 N.C. 223, 243, 275 S.E. 2d 450, 466 (1981). 
There was no evidence here to  meet the third prong of this test,  
viz, tha t  the  t i re  tracks correspond to tires on a motor vehicle 
owned o r  operated by defendant. In light of t he  other evidence, 
however, we perceive no reasonable possibility that  a different 
result  would have been reached if this evidence had been exclud- 
ed and t he  instructions not given. Defendant thus  has failed t o  
carry his burden of showing prejudice warranting a new trial. 
G.S. 15A-1443(a); see 1 H. Brandis, North Carolina Evidence 5 9 
(1982). 

[5] Defendant contends the  court erred in denying his motions 
for directed verdict and to se t  aside the  verdict. The evidence, 
viewed, as  it must be, in the  light most favorable t o  the  State,  see 
State v. Witherspoon, 293 N.C. 321, 326, 237 S.E. 2d 822, 826 
(19771, shows tha t  defendant and an accomplice broke into a 
building and removed tools therefrom. Although defendant and 
t he  accomplice were drunk a t  the  time, the  accomplice testified 
tha t  he remembered what happened. Defendant argues that  this 
testimony was t he  only testimony justifying submission of the 
case t o  t he  jury, and tha t  i t  was "inherently incredible and in con- 
flict with the  physical conditions established by t he  State's own 
evidence." State v. Wilson, 293 N.C. 47, 51, 235 S.E. 2d 219, 221 
(1977). We disagree. 

The "inherently incredible" rule was applied in State v. 
Miller, 270 N.C. 726, 154 S.E. 2d 902 (19671, when a witness stated 
tha t  he was able to  identify defendant even though defendant was 
a s t ranger  and he had only seen him for a few seconds a t  a 
distance of 286 feet. Here, the  fact that  the  accomplice was drunk 
a t  the  time of the  crime does not make his testimony "inherently 
incredible and in conflict with the  physical conditions established 
by the  State 's own evidence." The credibility of his testimony 
tha t  despite his condition he remembered what happened was for 
t he  jury t o  determine. The court did not e r r  in denying the  mo- 
tion for directed verdict. 

The motion to  se t  aside the  verdict was "addressed t o  the  
discretion of the  trial court and refusal to  grant  [it] is not 
reviewable on appeal in the absence of abuse of discretion." State 
v. Harnm, 299 N.C. 519, 523, 263 S.E. 2d 556, 559 (1980). For the 
reasons se t  forth above, we find no abuse of discretion in denial of 
t he  motion. 
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Defendant contends the court erred in its jury instructions 
by not adequately describing the property he was charged with 
stealing. Defendant did not, however, object to the instructions a t  
trial. The exception is thus deemed waived. N.C. R. App. P. 10(b) 
(2); State v. Bennett, 308 N.C. 530, 535, 302 S.E. 2d 786, 790 (1983). 
No "plain error" mandating a new trial appears. See State v. 
Odom, 307 N.C. 655, 659-61, 300 S.E. 2d 375, 378-79 (1983). 

[6] The term imposed exceeded the presumptive sentence by 
two years. G.S. 15A-1340.4(b) thus required that the court specifi- 
cally list in the record "each matter in aggravation or mitigation 
that [it found] proved by a preponderance of the evidence." De- 
fendant contends the court erred by failing specifically to list 
mitigating factors. 

The court stated a t  the sentencing hearing: "I have con- 
sidered the mitigating factors mentioned in the law and by your 
lawyer, and do not find any of those sufficient to offset the ag- 
gravating factors." This weighing of the aggravating and mitigat- 
ing factors was for the court's discretion. State v. Davis, 58 N.C. 
App. 330, 333-34, 293 S.E. 2d 658, 661 (cited with approval in State 
v. Aheurn, 307 N.C. 584, 597, 300 S.E. 2d 689, 697 (1983) 1, disc. 
rev. denied, 306 N.C. 745, 295 S.E. 2d 482 (1982). The court is "not 
required to list in the judgment statutory factors that [it] con- 
sidered and rejected as being unsupported by the preponderance 
of the evidence." State v. Davis, supra, 58 N.C. App. a t  334, 293 
S.E. 2d a t  661. Where the evidence of a mitigating factor is "both 
uncontradicted and manifestly credible," however, it is error for 
the court to fail to find it. State v. Jones, 309 N.C. 214, 220, 306 
S.E. 2d 451, 456 (1983). 

Here, it is clear that the court considered the evidence of 
mitigating factors. The finding, in the proper exercise of the 
court's discretion, that the aggravating factors outweighed the 
mitigating, precludes any benefit to defendant from a remand for 
specific listing of any mitigating factors found by a preponderance 
of the evidence. The failure to comply with G.S. 15A-1340.4(b) 
thus was clearly nonprejudicial. 

[7] Defendant finally contends the court erred in failing to make 
findings of fact as to whether he was indigent and represented by 
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counsel a t  the time of prior convictions which the court found to  
be aggravating factors. The law, recently enunciated by our 
Supreme Court in State v. Thompson, 309 N.C. 421, 307 S.E. 2d 
156 (1983), is that "the initial burden of raising the issue of in- 
digency and lack of assistance of counsel on a prior conviction is 
on the defendant." Id. a t  427,307 S.E. 2d a t  161. If defendant does 
not raise the issue, then, the court is not required to make find- 
ings thereon. 

Defendant did not raise the issue when the State introduced 
evidence of his prior convictions. The court thus did not e r r  in 
failing to  make findings thereon. 

No error. 

Chief Judge VAUGHN and Judge PHILLIPS concur. 

STATE OF NORTH CAROLINA v. DENNIS G. BEATTY 

No. 8210SC918 

(Filed 18 October 1983) 

1. Social Security and Public Welfare 8 1- pharmacist-provider of medical as- 
sistance- Medicaid fraud 

Defendant pharmacist who dispensed medicines to Medicaid patients was 
a "provider of medical assistance" within the purview of the Medicaid fraud 
statute, and the State's evidence was sufficient to support conviction of de- 
fendant on various Medicaid fraud charges where it tended to show that, with 
respect to medicines defendant purportedly dispensed to certain Medicaid pa- 
tients, the State was billed for medicines which were never dispensed to the 
patients named on the prescriptions; was billed for more pills than some pa- 
tients received; was billed for more expensive pills than certain patients 
received; and was billed for higher priced trade name drugs when low cost 
generic drugs were supplied the patients. Former G.S. 108-61.5(a)(1), now G.S. 
108A-63. 

2. Criminal Law 1 33- evidence of similar conditions 
In a prosecution for Medicaid fraud, testimony as to procedures for obtain- 

ing Medicaid payments followed by the pharmacy for which defendant worked 
immediately prior to and after the period in question was admissible to show 
that the same procedures were used during the period in question. 
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3. Criminal Law 8 34.7- evidence of other crimes-admissibility to show 
knowledge, intent and design 

In a prosecution for Medicaid fraud, evidence tending to show that defend- 
ant was causing the State to be overcharged for medicines for Medicaid pa- 
tients a year and a half before the period in question was admissible to show 
guilty knowledge, intent, plan and design by defendant. 

APPEAL by defendant from Jolly, Judge. Judgment entered 
29 June 1981 in Superior Court, WAKE County. Heard in the 
Court of Appeals 8 March 1983. 

After a jury trial, defendant, indicted in forty-eight counts 
for Medicaid fraud in violation of G.S. 108-61.5(a)(l), was found 
guilty of twenty-nine counts. 

The State's evidence tended to show that: Belwood Phar- 
macy, Inc. of Belwood, North Carolina regularly dispensed drugs 
to the residents of two nearby nursing or rest homes, whose 
medicine and drug needs were paid for by the State under its 
Medicaid program. The defendant had no proprietary or stock in- 
terest in the pharmacy, but was employed as its pharmacist- 
manager from 1974 until November, 1980. As such he filled all 
prescriptions the pharmacy received, dispensed the medicines 
ordered, rewrote and updated prescriptions as needed, wrote the 
price of each order on the prescription involved, and turned the 
prescriptions over to a secretary, who periodically filled out bills 
or claims for payment based thereon and submitted them to the 
state, which then paid the pharmacy. Between November 1, 1979 
and March 31, 1980, as alleged in the indictment, the state was 
billed for medicines that were never dispensed to the patients 
named on the prescriptions; was billed for more pills than some 
patients received; was billed for larger, more expensive pills than 
certain patients received; and was billed for higher priced trade 
name drugs when low cost generic drugs were supplied the pa- 
tients designated. 

The trial lasted nearly four weeks. The defendant presented 
no evidence. 

A t t o r n e y  General Edmisten, b y  Assis tant  A t torneys  General 
Donald W. Grimes and Francis W. Crawley, for the  State.  

Lamb,  Young & McLain, b y  William E. Lamb,  Jr. and Brenda 
S. McLain, for defendant appellant. 
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PHILLIPS, Judge. 

(11 The main question presented by this appeal is whether the  
evidence presented against defendant was sufficient t o  convict 
him of the  crimes charged. To sustain a conviction of crime in this 
s ta te ,  whether t he  evidence is circumstantial or otherwise, i t  is no 
longer necessary that  the State's evidence point "unerringly" t o  
t he  defendant's guilt, a s  some of the  earlier decisions stated. The 
tes t  now is whether substantial evidence was presented as  t o  
each element of the  crime charged and that  the defendant com- 
mitted it. Sta te  v. Smi th ,  40 N.C. App. 72, 252 S.E. 2d 535 (1979); 
Sta te  v. Stephens,  244 N.C. 380, 93 S.E. 2d 431 (1956). The part of 
t he  Medicaid fraud s ta tu te  [then G.S. 108-61.5(a)(l); now G.S. 
108A-631 that  defendant was convicted of violating states: 

(a) I t  shall be unlawful for any provider of medical 
assistance under this Par t  t o  knowingly and willfully make or  
cause t o  be made any false statement or representation of a 
material fact: 

(1) In any application for payment under this Part ,  or  
for use in determining entitlement t o  such pay- 
ment. 

Thus, the  S ta te  was obliged to prove that  (1) defendant was a pro- 
vider of medical assistance under the  Medicaid program, and (2) 
he knowingly and willfully (3) made or  caused t o  be made false 
s tatements  or representations (4) of material facts (5) in applica- 
tions for payment under Medicaid. The evidence presented by the 
S ta te  clearly established all these elements and the  defendant's 
conviction cannot be disturbed. 

The element of the  crime that  defendant most strongly 
argues was not covered by the evidence was tha t  he was a "pro- 
vider of medical assistance" under the  statute.  His basis for so 
contending is that  the  pharmacy was designated as  the 
"provider" in the  contract entered into with t he  s tate ,  which 
enabled it  to  dispense drugs to  eligible patients and to be paid for 
them by Medicaid. But, obviously, hospitals, clinics, and phar- 
macies that  enter  into contracts with the s tate  a r e  not the  only 
ones that  provide medical assistance and services to  patients 
under Medicaid. Since defendant actually furnished and provided 
medical assistance t o  Medicaid patients, we must construe him to 
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be a "provider" under t he  s tatute ,  unless some other provision of 
law gives the  word a different meaning from the one commonly 
understood. None does; whereas, several statutory and regulatory 
provisions we a r e  required t o  follow give the  word its usual, 
unrestricted meaning. 

These s tatutes  and regulations a r e  t o  be found in t he  United 
S ta tes  Code and the  Code of Federal Regulations. This is because 
t he  s ta te  Medicaid programs depend upon and t o  a great  extent 
a r e  controlled by the  federal Medicaid program, which was estab- 
lished by t he  Congress enacting 42 U.S.C. 5 1396, e t  seq., desig- 
nated as  Title XIX of t he  Social Security Act. The Act requires 
participating states,  as  a condition for receiving federal monies, t o  
create  companion programs of their own that  comply with all pro- 
visions of Title XIX. North Carolina created its Medicaid program 
by P a r t  5 of Article 2 of Chapter 108 of the  General Statutes ,  and 
accepted and adopted all of t he  provisions of Title XIX by G.S. 
108-61. Thus, our Medicaid program must be interpreted in light 
of t he  federal requirements for i t  tha t  the  legislature adopted. 
Under Title XIX, drugs prescribed for and dispensed t o  eligible 
patients a r e  par t  of the  medical care and services covered by 
Medicaid and regulations governing all aspects of Medicaid were 
adopted. These regulations may be found in the  Code of Federal 
Regulations. One of them defines a Medicaid "provider" as  "any 
individual o r  entity furnishing Medicaid services under a provider 
agreement with t he  [state] Medicaid agency." 42 C.F.R. 5 430.1 
(1982). Another refers t o  a "provider" a s  "an individual or  entity 
which furnishes items or  services for which payment is claimed 
under Medicaid." 42 C.F.R. 5 455.300(a) (1982). These regulations 
a r e  a s  much a part  of our law as  they would be if they had been 
read three  times and adopted by t he  General Assembly and ex- 
plicitly s e t  forth in the  General Statutes .  

Thus, in dispensing the  drugs referred t o  in the  indictment, 
defendant was a "provider" of medical assistance or  services 
under both the  s ta tu te  and t he  pharmacy's provider agreement 
with the  state.  That  the  pharmacy was also a "provider" does not 
a l ter  defendant's s ta tus  in the  least. 

That t he  other elements of t he  crime involved were also 
established by the  State's evidence need not detain us long. The 
evidence tha t  s ta tements  defendant made and caused t o  be made 
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about the various medicines furnished and their prices were false 
has already been recited and need not be repeated; that the 
statements were material and used in applying for payment is 
self-evident. Finally, the defendant's knowledge and wilfulness is 
indicated by much evidence, particularly that which tended to 
show that he caused the state to be overcharged in numerous in- 
stances by his failure to supply many patients with the medicines 
that they were billed for. To say the least, the State's evidence 
was not insufficient to support the defendant's conviction. 

[2] During the trial, Mavine Willis, a long-time employee of 
Belwood Clinic, which operated in conjunction with the pharmacy, 
testified as to the procedures that the defendant and the phar- 
macy followed in filling prescriptions, pricing them, and applying 
for Medicaid payments before November, 1979 and after March, 
1980. Defendant contends this testimony was irrelevant, in that 
the offenses he allegedly committed occurred during the very 
period that she did not testify in regard to. Her testimony was as 
it was because, except for three days, she was off from work from 
November 2, 1979 until April, 1980, due to the illness of her boss, 
the Clinic director. But during the three years before November, 
1979 and for several months after March, 1980, according to her 
testimony, she worked regularly and closely with the pharmacy 
and the defendant and the same procedures were followed during 
both periods. In our opinion, the court did not er r  in receiving 
this testimony. It has long been recognized that conditions a t  one 
time, if not too remote, are admissible as evidence that the same 
state of affairs existed a t  another time. 1 Brandis N.C. Evidence 
€j 90 (2d ed. 1982). In this instance, that the same procedures were 
followed in obtaining Medicaid payments both before and after 
the brief hiatus involved is very strong evidence that the same 
procedures were used in between. 

[3] Joe Edward Wagner, an accountant-auditor with the U.S. 
Department of Health and Human Services, testified as to an 
audit done in 1978 of drug inventories of the patients at  one of 
the rest homes serviced by Belwood Pharmacy. He testified that 
several medicines the pharmacy claimed to be regularly dispens- 
ing to certain patients could not be found, either physically in the 
drug cabinets of those patients, or representatively on their 
medication charts, and that some of the medicines certain other 
patients did have were not as costly as had been paid for. The 
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defendant contends that  this testimony was inadmissible because 
it tended to show he committed crimes that  he was not being 
tried for. In our view, the testimony was properly received. Evi- 
dence a s  to  prior crimes is admissible under our law to  show 
knowledge, intent, plan, or design. 1 Brandis N.C. Evidence 5 92 
(2d ed. 1982). That defendant was shorting patients and causing 
the  s tate  to  be overcharged a year and a half earlier tends to  
show that  a long-standing fraudulent plan was being carried out 
and that  the  discrepancies involved here were intentional, rather 
than accidental. 

Defendant's several other contentions, likewise without 
merit, require no discussion. Our study of the record and briefs 
leads us t o  the conclusion that  the defendant's legal rights were 
not prejudicially affected during the long trial involved; and we 
found nothing in the record to  indicate that  the result would be 
different if the  case was tried again. 

No error. 

Judges ARNOLD and BECTON concur. 

STATE OF NORTH CAROLINA v. LINWOOD E. MOORE v. RALPH BENTON, 
JR. 

No. 823SC1271 

(Filed 18 October 1983) 

Criminal Law @ 178- law of the case 
The Court is bound by t h e  conclusion in a previous appeal t h a t  the  record 

contained ample evidence to  support a conclusion that  "extraordinary cause" 
had been shown justifying the  remission of all outstanding executions on a 
judgment entered against a surety arising out  of criminal charges against 
defendant where in the  previous appeal the  Court had only remanded the  case 
for the  trial court to  "make brief, definite, pertinent findings and conclusions" 
to  tha t  effect. 

APPEAL by the New Bern-Craven County Board of Education, 
judgment creditor and private prosecutor, from Reid, Judge. 
Order entered 3 September 1982 in Superior Court, CRAVEN 
County. Heard in the Court of Appeals 20 September 1983. 
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Attorney General Edmisten, by  Assistant At torney General 
Kaye R. Webb, for the State-appellant. 

Henderson and Baxter, by  David S. Henderson, for the New 
Bern-Craven County Board of Education, judgment creditor- 
appellant. 

Stubbs & Chesnutt, by Marcus W. Chesnutt, for the surety- 
appellee. 

ARNOLD, Judge. 

The New Bern-Craven County Board of Education (herein- 
af ter  the  Board) is appealing from an order remitting the  entire 
amount of all judgments and executions on said judgments 
against the  surety on the appearance bond of a criminal defend- 
ant. In an earlier appeal involving the  parties, this Court vacated 
an order of remission and remanded the cause to  the trial court 
for appropriate findings and conclusions. On remand, Judge Reid 
made findings of fact and concluded that  the  surety had shown 
extraordinary cause justifying the remission of all outstanding ex- 
ecutions on the  judgment entered against him arising out of 
criminal charges against defendant. We affirm Judge Reid's order 
of remission. 

On 12 December 1979 the defendant was arrested for assault 
with a deadly weapon with intent to  kill. On 21 December 1979 
defendant and the  surety executed a bond to  secure defendant's 
appearance for trial on the assault charge. A second warrant was 
issued against defendant on 27 December 1979 charging him with 
rape. Upon defendant's failure to  appear for arraignment on both 
charges, the  trial court ordered his arrest  and forfeiture on the 
appearance bond signed by the surety. The surety was given 
notice, and on 12 January 1981 judgment was entered against the 
surety for the  amount of the bond and costs. 

On 18 August 1981, the  surety moved for an order striking 
the  bond forfeiture and recalling all outstanding executions. He 
alleged that  subsequent to  the  release of defendant on the  ap- 
pearance bond signed by him, defendant was arrested for rape 
and released under the  prior bond obligation; and that  he had no 
knowledge of defendant's release on the rape charge under this 
prior bond. The surety alleged that  under these circumstances, 
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defendant's release on the  rape charge "was an alteration and 
modification of any liabilities existing on his behalf and substan- 
tially changed and modified the  conditions existing a t  the time of 
the  signing of the initial surety agreement." 

The surety filed an affidavit in support of his motion. The 
avernlents in this affidavit were summarized by Judge Whichard 
in t he  first appeal as follows: 

The surety owned and operated a smaii farm with one 
part-time employee and provided the  sole support for himself, 
his wife, and three minor children. In 1980 he did not report 
any taxable income after expenses, and his prospects for 1981 
were not bright. 

Defendant, whose family had a history of mental retarda- 
tion, had worked for the  surety for approximately six years. 
The surety allowed defendant t o  work for him so defendant 
could provide partial support for his family. When the initial 
assault charge was lodged against defendant, the surety 
signed defendant's bond t o  enable defendant to  remain 
employed and thus able t o  continue partial support for his 
family. 

The surety a t  no time realized pecuniary gain from sign- 
ing the  bond. He spent considerable time and money search- 
ing for defendant. He had been informed that  defendant had 
committed suicide, but he had been unable to confirm it. Pay- 
ment of the bond would work a tremendous hardship on him 
and his family and might force him into bankruptcy. He "did 
not obligate [himlself t o  assume any bonds" on the  second 
charge, and in his opinion i t  was the  second charge which ac- 
counted for defendant's disappearance. 

State  v. Moore, 57 N . C .  App. 676, 677-678, 292 S.E. 2d 153, 154-155 
(1982). 

After considering the foregoing averments along with the 
surety's motion to  strike the  forfeiture and to  recall all execu- 
tions, t he  trial court entered an order setting aside the judgment 
against the  surety. In this order, the  trial court concluded "that 
equity would best be served by the  setting aside of this Judg- 
ment upon payment of the  costs by the  Surety, Ralph Benton, 
Jr." On appeal, this Court vacated the  order and remanded the 
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cause for two reasons: (1) Since the order of remission was 
entered more than 90 days after entry of judgment on the ap- 
pearance bond, the judgment could only be set aside if "extraor- 
dinary cause" was shown pursuant to G.S. 15A-544(h); and (2) the 
order did not contain appropriate findings of fact and conclusions 
of law indicating the requisite "extraordinary cause." State v. 
Moore v. Benton, supra. 

On remand the surety renewed his earlier motion and af- 
fidavit. The trial court considered these documents and the opin- 
ion of this Court and concluded %)hat the Surety has shown 
extraordinary good cause justifying the remission in whole of any 
and all outstanding executions on the Judgment entered against 
him in this matter." In support of this conclusion the trial court 
made numerous findings of fact reiterating the allegations in sure- 
ty's motion and affidavit. 

In this second appeal, the appellant Board has assigned error 
to  several of the trial court's findings of fact and conclusions of 
law. The Board's argument, based upon these assignments of er- 
ror, appears to be two-fold: that the findings of fact are not sup- 
ported by the evidence; and that these findings do not support 
the conclusions of law. This Court's earlier opinion involving the 
parties, the records on appeal, and the prevailing law refute the 
Board's position. 

In both appeals regarding the surety and the Board, the sure- 
ty's motion and affidavit constituted the evidence before the trial 
court. In both appeals, one of the questions before this Court has 
been whether there was sufficient evidence to support an order of 
remission. Judge Whichard, writing for the Court in the first ap- 
peal, concluded, "While the record contains ample evidence to 
support a conclusion that 'extraordinary cause' had been shown, 
the trial court should 'make brief, definite, pertinent findings and 
conclusions' to that effect. (Citation omitted.)" State v. Moore v. 
Benton, supra a t  679-680, 292 S.E. 2d at  156. 

Under the foregoing set of circumstances the following 
general rule applies: "(Wlhen an appellate court passes on a ques- 
tion and remands the cause for further proceedings, the questions 
there settled become the law of the case, both in subsequent pro- 
ceedings in the trial court and on subsequent appeal, provided the 
same facts and the same questions which were determined in the 
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previous appeal a re  involved in the second appeal. (Citations omit- 
ted.)" Hayes v. Wilmington, 243 N.C. 525, 536, 91 S.E. 2d 673, 
681-682 (1956). This Court is therefore bound by the  conclusion in 
the previous appeal that  "the record contains ample evidence to 
support a conclusion that  'extraordinary cause' had been shown." 
S ta te  v. Moore v. Benton, supra a t  679, 292 S.E. 2d a t  156. 

The only question remaining for determination is whether 
the trial court, on remand, made "brief, definite, pertinent find- 
ings and conclusions" showing an "extraordinary cause" to set 
aside the judgment against the surety. State  v. Rakina and State  
v. Zofira, 49 N.C. App. 537, 541, 272 S.E. 2d 3, 5 (1980). Since the 
17 findings of fact restate  in detail the allegations in the  surety's 
motion and affidavit and since these allegations a re  the  same ones 
set  out in the  first appeal wherein this Court found the  evidence 
to  support a conclusion that  extraordinary cause has been shown, 
the order setting aside any judgments against the  surety and ex- 
ecutions on said judgments is 

Affirmed. 

Judges WELLS and EAGLES concur. 

LONNIE R. LANGLEY A N D  WIFE, MILDRED F.  LANGLEY A N D  FRANCES 
HEDGEPETH LANGLEY v. MARY LOU MOORE 

No. 822DC1128 

(Filed 18 October 1983) 

1. Vendor and Purchaser 3 5.1 - contract to convey realty - specific performance 
-vendor's ownership of only portion of fee 

In an action seeking specific performance of a contract to  convey realty 
and damages for the  portion of the  realty that  defendant vendor was unable to 
convey, plaintiff vendees were not prohibited from obtaining specific perform- 
ance because the  vendor did not own t h e  full fee but  only owned a one-half un- 
divided interest  in the  property, and the  trial court properly entered partial 
summary judgment for plaintiffs on the  issue of defendant's liability where 
plaintiffs showed the  existence of a valid contract to convey; defendant admit- 
ted that  plaintiffs have performed those acts required by t h e  contract which 
entitle the  plaintiffs to the  execution and delivery of a deed from defendant; 
and defendant offered no affidavit or other  proof to  support her  allegation that  
plaintiffs knew that  she owned only one-half of the  property and would need 
her son's s ignature to  acquire full title to  the  property. 
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2. Courts B 14.1 - motion to transfer case to another trial division-disposition of 
case 

Whether to proceed in an action pending a motion to transfer i t  to 
another trial division rests within the sound discretion of the trial court, and 
the district court did not abuse its discretion in denying defendant's motion to 
stay all proceedings and in disposing of the case while defendant's motion to 
transfer the case to the superior court division was pending in the superior 
court. G.S. 7A-258(f). 

APPEAL by defendant from Ward Judge. Judgment entered 
24 August 1982 in District Court, BEAUFORT County. Heard in the 
Court of Appeals 21 September 1983. 

Rodman, Holscher & Francisco b y  Edward N. Rodman for 
plaintiff appellees. 

Wayland J.  Sermons, Jr., for defendant appellant. 

BRASWELL, Judge. 

The present controversy concerns a contract to convey cer- 
tain real property in Beaufort County, North Carolina. The plain- 
tiff-vendees seek specific performance of the contract and 
damages for the portion of the property that the defendant- 
vendor is unable to convey. The plaintiffs at  trial were granted 
partial summary judgment on the issue of the defendant's liabili- 
ty. The amount of damages to be awarded the plaintiffs has not 
yet been decided. The defendant appeals. 

On 18 November 1977, the plaintiffs and the defendant 
entered into a contract for the conveyance of real property in 
Beaufort County described as "Lot No. 11 as shown on map en- 
titled 'Property of Henry E. Moore.'" The contract recites that 
the defendant is the owner of Lot No. 11 and is also the owner of 
a separate lot on which the "Old Moore's Store" is located. The 
plaintiffs, as required by the contract, must demolish the store 
building, remove all concrete blocks and debris, and use these 
blocks to replace a bulkhead which lies across the front of Lot No. 
11. Within sixty days of the completion of these tasks, the defend- 
ant must execute and deliver a general warranty deed in fee sim- 
ple of Lot No. 11 to the plaintiffs. 

The defendant has refused to deliver the deed to Lot No. 11 
to the plaintiffs. She contends that they are not now entitled to 
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specific performance of the  contract because she does not own the 
full fee, but only a one-half undivided interest in the property. In 
her  answer t o  the complaint, t he  defendant s tates  that  the plain- 
tiffs knew "that any contract which she entered into represented 
only a l/z undivided interest in the  property and that  it would be 
necessary before the  contract was binding on all parties for them 
t o  obtain the signature of her son, Tommy Moore," the owner of 
the  remaining one-half interest. 

In the  defendant's amended answers to  plaintiffs' request for 
admissions, t he  defendant admits that: (1) Exhibit A, the  contract 
referred to  in the  complaint and her answer, is a t rue and correct 
copy of their agreement; (2) the  plaintiffs have demolished the 
"Old Moore's Store"; (3) the  plaintiffs have removed the  concrete 
blocks and debris from the  demolished building t o  replace a 
bulkhead as  required by the  contract; (4) she owned an interest in 
t he  property a t  the  time of the  execution of the  contract; and (5) 
she has refused t o  deliver a deed t o  lot No. 11 to  the  plaintiffs. 

A t  the  hearing on plaintiffs' motion for summary judgment, 
t he  defendant interposed an oral motion to  stay all proceedings 
pending a hearing of the defendant's motion to  transfer the  case 
t o  t he  Superior Court Division. The defendant's motion t o  stay 
was denied. 

[I] Although the defendant has made several assignments of er- 
ror,  the  determinative issue in this case is whether the trial court 
erred in granting the  plaintiffs' motion for partial summary judg- 
ment. We hold the  trial court committed no error. While dispos- 
ing of this appeal on the merits, we note its interlocutory nature, 
but have found this controversy substantial t o  warrant present 
disposition. See Davis v. Mitchell, 46 N.C. App. 272, 265 S.E. 2d 
248 (1980). 

Summary judgment is properly granted "when the  pleadings 
and supporting materials show tha t  no genuine issue a s  to  any 
material fact exists, and the movant is entitled to  a judgment a s  a 
matter  of law." Loy v. L o r n  Corp., 52 N.C. App. 428, 437, 278 S.E. 
2d 897, 904 (1981). As in the  present case, G.S. 1A-1, Rule 56(c) 
allows summary judgment t o  "be rendered on the issue of liability 
alone although there is genuine issue as  to  the  amount of dam- 
ages." The moving party has the  initial burden of showing that 
there  is no triable issue of fact; "then the  burden shifts t o  the 



N.C.App.1 COURT OF APPEALS 523 

Langley v. Moore 

non-moving party to either show that a genuine issue of material 
fact does exist or provide an excuse for not doing so." Blue Jeans 
Corp. v. Pinkerton, Inc., 51 N.C. App. 137, 138-39, 275 S.E. 2d 209, 
211 (1981). 

In the present case, the plaintiffs have met their burden that 
no genuine issue of fact exists which would prevent this contract 
from being specifically enforced. "The party claiming the right to 
specific performance must show the existence of a valid contract, 
its terms and either full performance on his part or that he is 
ready, willing, and able to perform." Munchak Corp. v. Caldwell, 
301 N.C. 689, 694, 273 S.E. 2d 281, 285 (1981). This contract on its 
face meets the requirements of a contract for the sale of real 
property: by being in writing and signed by the parties; by con- 
taining an adequate description of the real property; by reciting a 
sum of consideration; and by embodying all salient terms and con- 
ditions of their agreement. See generally Yaggy v. B. KD. Co., 7 
N.C. App. 590, 173 S.E. 2d 496, cert. denied, 276 N.C. 728 (1970). 
See also Webster's Real Estate Law in North Carolina, $5 140-143 
(Hetrick rev. ed. 1981). Also, according to the terms of the con- 
tract, the plaintiffs had to tear down the old store and use its 
concrete blocks and debris to rebuild the bulkhead before the de- 
fendant was required to perform. In the answers to the plaintiffs' 
request for admissions, the defendant admits that the plaintiffs 
have done these acts which entitle the plaintiffs to the execution 
and delivery of a deed to Lot No. 11 from the defendant. 

The defendant in her answer asserts that the plaintiffs knew 
that she only owned one-half of the property and would need her 
son's signature to acquire full title to the property but she has of- 
fered no affidavit or other proof in support of this contention. 
G.S. 1A-1, Rule 56(e) states that 

When a motion for summary judgment is made and sup- 
ported as  provided in this rule, an adverse party may not 
rest upon the mere allegations or denials of his pleading, but 
his response, by affidavits or as  otherwise provided in this 
rule, must set forth specific facts showing that there is a gen- 
uine issue for trial. If he does not so respond, summary judg- 
ment, if appropriate, shall be entered against him. 

We hold that  because the defendant has failed to show by af- 
fidavit or otherwise that there is any genuine issue of fact to be 
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decided, t he  plaintiffs a r e  entitled t o  judgment a s  a matter  of law 
and partial summary judgment was properly granted. The fact 
tha t  the  plaintiffs have asked for damages according t o  the  value 
of t he  remaining one-half interest owned by t he  defendant's son 
does not indicate tha t  damages a r e  an adequate remedy a t  law. 
"[Ilt is well settled that,  though the  vendor is unable t o  convey 
t he  title called for by t he  contract, the  purchaser may elect to  
take what the  vendor can give him and hold t he  vendor answer- 
able in damages as  t o  the  rest." Timber Co. v. Wilson, 151 N.C. 
154, 157, 65 S.E. 932, 933 (1909). 

Also, t he  defendant's contention in her brief tha t  t he  contract 
is illegal and void as  against public policy because it  infringes 
upon the  rights of her son as  a cotenant of the  property is with- 
out merit. G.S. 1-536 gives one cotenant the  right t o  sue another 
cotenant for waste. Therefore, if the  demolition of t he  "Old 
Moore's Store" pursuant to  this contract constituted an act of 
waste, the  defendant's son as  a cotenant must seek his relief in an 
action for waste against the  defendant. Nevertheless, this con- 
t ract  t o  convey is not illegal and this assignment of e r ror  is over- 
ruled. 

[2] Finally, the  defendant asserts that  this trial judge erred by 
denying her motion t o  s tay all proceedings until her motion to  
transfer this action t o  Superior Court had been heard in Superior 
Court. G.S. 78-258 consists of administrative directives which a 
par ty should follow when moving t o  transfer a case between the 
trial divisions and provides that  with three exceptions, inap- 
plicable in the  present case, "[tlhe filing of a motion t o  transfer 
does not s tay further proceedings in the  case . . . ." G.S. 
7A-25Nf). Therefore, whether t o  proceed in an action pending a 
motion t o  transfer res t s  within the  sound discretion of t he  court. 
The trial court af ter  having given the  defendant an opportunity 
t o  be heard found tha t  "sufficient justification has not been shown 
t o  s tay proceedings." Since the plaintiffs have shown they a r e  en- 
titled to  summary judgment, the  trial court did not abuse its dis- 
cretion by refusing t o  delay the  action and by disposing of the 
case by granting partial summary judgment. 

Affirmed. 

Judges BECTON and JOHNSON concur. 
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STATE OF NORTH CAROLINA v. EDWIN LAVERNE ELLIOTT 

No. 8327SC2 

(Filed 18 October 1983) 

1. Criminal Law 1 128.2- improper question-error cured by court's instructions 
There was no basis for defendant's argument that the trial court grossly 

abused its discretion by disallowing a mistrial upon the district attorney ask- 
ing defendant: "Is that because you know Mr. Cooke (defense counsel) won't 
let you?'after defendant had testified that he had agreed to  take a polygraph 
test  and was still willing to  do so. Any possibility of error was sufficiently 
removed where the court properly sustained defendant's objection to the im- 
proper question and gave specific instructions to the jury not to consider it. 

2. Criminal Law 1 128.2- improper and prejudicial act by district attor- 
ney -mistrial improperly denied 

After defendant had stated that he did know a young girl and had given 
her guitar lessons, it was highly improper and prejudicial for the district at- 
torney to motion to the young girl to stand up in the courtroom and ask de- 
fendant, "And is it not true that a t  the conclusion of numerous of these guitar 
lessons, you would unzip her jeans and pull down her pants and proceed to 
stare a t  her? 'The only conceivable purpose of having the young girl stand in 
the courtroom was to inflame the jury, and the trial court should have granted 
defendant's motion for a mistrial. 

APPEAL by defendant from Owens, Judge. Judgments 
entered 8 June  1982 in Superior Court, GASTON County. Heard in 
the Court of Appeals 22 September 1983. 

Defendant was indicted on charges of first degree kidnapping 
and attempted first degree sexual offense. He was convicted of 
these crimes and now appeals from the imposition of consecutive 
prison sentences. 

The State's evidence tends to  show that on the evening of 22 
December 1981, the  prosecuting witness was a t  Eastridge Mall in 
Gastonia, North Carolina. She left the mall around 9:00 p.m. and 
walked to her car. Defendant grabbed her, placed a knife to her 
throat,  and told the prosecuting witness that he had just commit- 
ted robbery and needed a ride. Defendant ordered her to drive 
him to  the Coachman's Inn, which was 1.4 miles from the mall. 
When the two reached the  Inn, defendant ordered the prose- 
cuting witness t o  park her car. He then indicated that  he was 
going "to eat" her and asked if she wanted it "dead or alive." De- 
fendant told her to disrobe and threatened to kill her. After the 
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prosecuting witness had partially disrobed, she attempted to  open 
the  car door. Defendant grabbed her, and the prosecuting witness 
was cut on the hand as  the two struggled. She returned to  the 
back seat of the car after the defendant threatened to  kill her if 
she tried to  escape again. The prosecuting witness was able to 
divert defendant's attention, and ran to  the office of the 
Coachman's Inn. The desk clerk called the police. 

After the prosecuting witness gave the  police a description of 
her assailant, defendant was notified that  he was a suspect. De- 
fendant voluntarily went to  the police station and agreed to  be 
fingerprinted and photographed. On 6 February 1982 the prose- 
cuting witness was shown eight photographs. She selected de- 
fendant's photograph from this lineup. 

The defendant and other witnesses presented evidence tend- 
ing to  show that  on 22 December 1981, defendant was a t  Honey's 
Restaurant in Gastonia from 8:45 p.m. until a few minutes after 
9:00 p.m. Defendant then picked his wife up a t  Gaston College 
around 9:30 p.m. Defendant presented further evidence which 
refuted the State's evidence regarding defendant's appearance on 
the evening of 22 December 1981. Numerous witnesses also testi- 
fied of defendant's good character and reputation. 

A t t o r n e y  General Edmisten, b y  Assis tant  A t torney  General 
Douglas A. Johnston, for the  State .  

Gray & Stroud, b y  Jay  Stroud, for defendant appellant. 

ARNOLD, Judge. 

[I] Defendant's first two assignments of error  are  based upon 
the trial court's denials of motions for mistrial. On cross- 
examination, defendant testified that  he had agreed to  take a 
polygraph test  and was still willing to do so. The district attorney 
then asked the following question: "Is tha t  because you know Mr. 
Cooke (defense counsel) won't let you?" Defendant objected and 
moved to  strike the question a s  being highly improper. The court 
properly sustained the objection, allowed the motion to  strike and 
instructed the jury not to  consider the  question. The court, 
however, denied defendant's motion for mistrial. 

"A mistrial is appropriate only for serious improprieties 
which render impossible a fair and impartial verdict under the 
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law." State v. Chapman, 294 N.C. 407, 417-18, 241 S.E. 2d 667, 674 
(1978). Rulings on motions for mistrial are not reviewable unless 
there  is a showing of gross abuse of discretion. State v. Daye, 281 
N.C. 592, 189 S.E. 2d 481 (1972). We find no basis for defendant's 
argument tha t  the trial court grossly abused its discretion by 
disallowing a mistrial. The court promptly sustained defendant's 
objection to  the improper question and gave specific instructions 
to  the jury not to consider it. Any possibility of error was suffi- 
ciently removed. See State v. Self, 280 N.C. 665, 187 S.E. 2d 93 
(1972). 

[2] Defendant next assigns error  t o  the court's denial of his mo- 
tion for mistrial made after the  following proceedings: 

Q. Mr. Elliott, did you say you knew Candice Wright? 

A. Yes, I did. 

Q. Gave her guitar lessons? 

A. Yes, I did. 

Q. Lessons started in October, 1980. Is that  correct? 

A. Yes, I did. 

Prosecutor Langson then motioned to Candice Wright to 
stand up and asked her t o  stand up, whereupon Candice 
Wright stood up. 

Q. And is i t  not t rue that  a t  the conclusion of numerous 
of these guitar lessons, you would unzip her jeans and pull 
down her pants and proceed to  s tare a t  her? 

MR. COOKE: OBJECTION. MOVE TO STRIKE that  question. 

MR. COOKE: MOVE for a mistrial. 

Defendant contends that  by motioning to  and asking young 
Candice Wright to stand in the courtroom, the district attorney 
committed a highly improper and prejudicial act. I t  is difficult to  
disagree with defendant's conclusion. Defendant had stated that  
he did know Candice Wright and had given her guitar lessons. I t  
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was improper for t he  district attorney then t o  have her stand 
before the  jury. 

In  S ta te  v. Lynch, 300 N.C. 534, 268 S.E. 2d 161 (19801, a 
defendant who had been charged with rape was asked if he recog- 
nized anyone on a particular row of seats  in the  courtroom, and 
t he  defendant replied that  he did not know anyone "but the  Led- 
fords." The district attorney then had a woman on tha t  row stand 
aiid asked t he  defendant if he had raped the woman on t he  front 
row with t he  black blouse. On appeal, the  court found tha t  there 
was no e r ror  "because she was asked t o  stand only af ter  defend- 
an t  stated tha t  he didn't know anyone on that  row 'but the  Led- 
fords.' " 300 N.C. a t  545, 268 S.E. 2d a t  168. The purpose of asking 
t he  woman to  stand was t o  determine whether the  defendant 
could recognize her af ter  stating tha t  he did not. Id. 

The facts a t  hand differ. Defendant had answered tha t  he did 
know Candice Wright and had given her guitar lessons. There 
was no need t o  refresh his memory. The only conceivable purpose 
of having t he  young girl stand in the  courtroom was t o  inflame 
the  jury. 

Moreover, adding t o  his impropriety, during his closing argu- 
ment to  the  jury, in referring to  defendant's alleged misconduct 
with Candice Wright and another female who was also present in 
t he  courtroom during the  trial, the  district attorney stated, 
"Ladies and gentlemen, I submit tha t  you know tha t  I didn't cor- 
ral  two people . . ." before defendant objected. The trial judge 
sustained defendant's objection and instructed the  jury not to  
consider "the remarks of counsel concerning the  going out and 
corraling the  witnesses." 

We recognize the  principle tha t  "[tlhe control of the  argu- 
ment of t he  solicitor and counsel must be left largely to  the 
discretion of the  trial court, and an impropriety must be suffi- 
ciently grave t o  be prejudicial in order t o  entitle defendant to  a 
new trial." S t a t e  v. Morrison, 19 N.C. App. 573, 574, 199 S.E. 2d 
500, 501, cert. denied, 284 N.C. 257, 200 S.E. 2d 657 (1973). 

I t  is clear, however, tha t  the  remarks by the  district attorney 
were unfairly prejudicial t o  the  defendant. The judge's a t tempt  to 
cure was insufficient. The damage already was done. See  S t a t e  v. 
Eagle, 233 N.C. 218, 63 S.E. 2d 170 (1951). Fairness demands that  
defendant be given a new trial. 
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New trial. 

Judges WELLS and EAGLES concur. 

STATE OF NORTH CAROLINA v. RUFFIN KEYES 

STATE OF NORTH CAROLINA v. FRANK CASHION 

Nos. 832SC50 and 832SC342 

(Filed 18 October 1983) 

1. Criminal Law Q 104- consideration of evidence on motion for nonsuit 
In ruling on a motion for dismissal, the trial judge must consider the 

evidence in the light most favorable to the State, and the State is entitled to 
every reasonable intendment and every reasonable inference to be drawn from 
the  evidence. If the evidence is sufficient only to  raise a suspicion or conjec- 
ture  as  to the commission of the offense or the identity of the perpetrator, the 
motion to  dismiss should be allowed. 

2. Embezzlement Q 6- insufficient evidence of embezzlement 
The State's evidence was insufficient for the jury in a prosecution of 

defendants for embezzlement of machinery parts where it tended to show only 
that  defendants may have had access to machinery parts, but there was no 
evidence that defendants received machinery parts by the terms of their 
employment. 

3. Embezzlement Q 1 - offense defined 
Embezzlement is the fraudulent conversion of property by one who has 

lawfully acquired possession of it for the use and benefit of the owner, i.e., in a 
fiduciary capacity. 

4. Embezzlement Q 3- necessity for lawful possession 
The fact that  a defendant is an employee of a business does not change 

theft of goods from larceny to  embezzlement if the defendant never had lawful 
possession of the property. 

APPEAL by defendants from Small, Judge. Judgments  
entered 8 June  1982 in Superior Court, BEAUFORT County. Heard 
in the  Court of Appeals 27 September 1983. 

In August of 1981, defendants were each indicted for embez- 
zlement of brass and copper materials from the Texasgulf plant in 
Aurora, North Carolina. Pursuant to  a motion by the  State ,  and 



530 COURT OF APPEALS [64 

State v. Keyes; State v. Cashion 

over objections by each defendant, the  trial  court ordered defend- 
an t  Cashion's and defendant Keyes' trials joined on 8 October 
1981. On 1 March 1982, the  grand jury issued a corrected bill of 
indictment, changing the  dates of the  alleged embezzlements, 
from 18 July 1981 for Cashion and 4 November 1980 for Keyes, t o  
"from July 31, 1980 through July 18, 1981" for each defendant. 

A t  trial the State 's evidence tended t o  show the  following 
facts: Defendants worked together as  a troubleshooting team for 
t he  plant, Cashion as  a shift electrician and Keyes as  a shift 
mechanic. In these positions, defendants had free access t o  the  
plant, but neither had the authority t o  buy o r  sell machinery com- 
ponents. Several brass and copper components disappeared from 
the  plant during the  weekend of 17 July 1981 through 19 July 
1981. A private investigator hired by Texasgulf located some of 
t he  missing items a t  a local salvage yard. Defendant Cashion sold 
various machinery parts t o  this salvage dealer on 18 July 1981. 
Cashion and Keyes had sold similar items to the  salvage dealer on 
previous occasions. The defendants were arrested on 29 July 
1981. After his arrest  Keyes made the  statement: "I'm guilty for 
selling, there's no doubt about it." 

A t  several points during the  State 's evidence, both defend- 
an ts  made motions to  sever, all of which were denied. When the 
S ta te  rested, both defendants made motions to  dismiss, renewed 
their motions to  sever, moved to  quash t he  bills of indictment, 
and moved for mistrial. All motions were denied. Defendants put 
on no evidence. The jury returned verdicts of "guilty of embezzle- 
ment" against both Cashion and Keyes and each defendant re- 
ceived a five year sentence. Defendants each appeal. Upon motion 
of counsel and pursuant to  N.C. R. App. P. 40, the actions were 
consolidated for hearing before t he  North Carolina Court of Ap- 
peals. 

A t t o r n e y  General Edmisten, b y  Assis tant  A t torney  General 
Richard H. Carlton, for the S ta te  in  No. 832SC342. 

A t t o r n e y  General Edmisten, by  Special Deputy  A t torney  
General John  R. B. Matthis and Assis tant  A t t o r n e y  General John 
F. Maddrey,  for the S ta te  in  No. 832SC50. 
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Sumrell, Sugg & Camnichael, b y  James R.  Sugg and Rudolph 
A .  Ash  ton, III, for defendant-appellant Cushion. 

Stephen A.  Graves for defendant-appellant Keyes.  

EAGLES, Judge. 

Defendants assign a s  error the trial court's denial of defend- 
ants' motions to  dismiss tit the end of the  evidence, We agree that  
t he  trial court erred. 

[I] To withstand a motion to dismiss for insufficiency of the 
evidence, there must be substantial evidence of all material 
elements of the offense charged. G.S. 15A-1227; State v. Murphy, 
49 N.C. App. 443, 271 S.E. 2d 573 (1980). Whether the State  of- 
fered substantial evidence of all the material elements is a ques- 
tion of law for the trial judge. In ruling on a motion for dismissal, 
the  trial judge must consider the evidence in the light most 
favorable t o  the State, and the Sta te  is entitled to every rea- 
sonable intendment and every reasonable inference to  be drawn 
from the  evidence. State v. Eamhardt,  307 N.C. 62, 296 S.E. 2d 
649 (1982). If the evidence is sufficient only to  raise suspicion or 
conjecture a s  t o  the commission of the offense or the identity of 
the  perpetrator, the motion to  dismiss should be allowed. State v. 
Bright, 301 N.C. 243, 257, 271 S.E. 2d 368, 377 (1980). 

[2] The elements of embezzlement on which the State  must offer 
substantial evidence in order to withstand a motion to dismiss 
are: 

(1) [Tlhat the defendant was the agent of the prosecutor, and 

(2) by the terms of his employment had received property of 
his principal; 

(3) tha t  he received i t  in the course of his employment; and 

(4) knowing i t  was not his own, converted i t  to  his own. 

G.S. 14-90; State v. McCaskill, 47 N.C. App. 289, 292, 267 S.E. 2d 
331, 333, cert. denied, 301 N.C. 101, 273 S.E. 2d 306 (1980). The 
Sta te  offered no substantial evidence that  either defendant had 
received the  machinery components by virtue of their fiduciary 
capacity. In fact, the foreman who had direct supervision over 
defendants testified that: "I had never given them approval to 
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purchase an impeller or  any brass bearing housings. Nor had I 
given either of them authority to  sell any materials o r  equipment 
of Texasgulf. Neither Cashion nor Keyes ever asked my permis- 
sion to  sell or  remove from the premises a brass Hazelton bearing 
housing or a Worthington impeller." The evidence shows that  de- 
fendants may have had access to  machinery parts,  but there is no 
evidence tha t  they received machinery parts by the  terms of 
their employment. 

[3, 41 There is a difference between having access t o  property 
and possessing property in a fiduciary capacity. Embezzlement is 
the  fraudulent conversion of property by one who has lawfully ac- 
quired possession of i t  for the  use and benefit of the owner, i.e., in 
a fiduciary capacity. Larceny is the  fraudulent conversion of prop- 
e r ty  by one who has acquired possession of i t  by trespass. State  
v. McDonald, 133 N.C. 680, 683, 45 S.E. 582, 583 (1903). The fact 
that  a defendant is an employee of a business does not change 
theft of goods from larceny t o  embezzlement if the  defendant 
never had lawful possession of the property. Sta te  v. Whit ley ,  208 
N.C. 661, 663, 182 S.E. 338, 340 (1935). This case is unlike Sta te  v. 
Lancaster, 37 N.C. App. 528, 246 S.E. 2d 575, cert. denied 295 
N.C. 650, 248 S.E. 2d 255 (19781, where a warehouse manager was 
properly charged with embezzling component par ts  because he 
had the responsibility of supervising and receiving all materials in 
the warehouse. Here, neither Cashion nor Keyes received, took 
lawful possession of, or  were entrusted with components by vir- 
tue of a fiduciary capacity. 

A defendant must be convicted, if convicted a t  all, of the  par- 
ticular offense charged in the bill of indictment. Sta te  v. Babb, 34 
N.C. App. 336, 340, 238 S.E. 2d 308, 310 (1977). We hold tha t  there 
was a fatal variance between the allegations of the indictment 
and the proof the  S ta te  presented a t  trial, and, therefore, the mo- 
tion to  dismiss the  embezzlement charges should have been 
granted. 

We do not reach defendants' other assignments of error ,  con- 
cerning the  trial court's denial of defense motions t o  sever,  defi- 
ciency of the  corrected indictments, admission of the  results of 
chemical tests,  introduction of certain statements by defendant 
Cashion, the  jury instructions, application of aggravating and 
mitigating factors during the  sentencing hearing, and denial of 
defendants' motion for appropriate relief. 
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Reversed. 

Judges ARNOLD and PHILLIPS concur. 

JAMES LENARD SMALL v. EVANDER M. BRITT A N D  CHARLES H. 
KIRKMAN 

No. 8216SC1113 

(Filed 18 October 1983) 

Limitation of Actions 6 4.1- attorney malpractice suit-complaint not filed within 
three years of accrual of action 

Defendant's Rule 12(b)(6) motion to  dismiss was properly granted where it 
was clear, from the  face of the  complaint, tha t  plaintiffs action for at torney 
malpractice was commenced after  the  s ta tu te  of limitations had run. Plaintiff, 
prison inmate, mailed his complaint and affidavit exactly three years from the  
date his cause of action accrued, and even if plaintiffs complaint had been per- 
mitted to  be filed when it was first received in the  mail by the  clerk of 
superior court, the  th ree  year s tatute of limitations would have run. G.S. 
1-15(~). 

APPEAL by plaintiff from Martin, John C., Judge. Order 
entered 27 August 1982 in Superior Court, ROBESON County. 
Heard in the Court of Appeals 20 September 1983. 

This case concerns the  s tatute  of limitations for a profes- 
sional malpractice suit brought by plaintiff, a defendant in a 
criminal case, against his court-appointed attorneys. On 20 April 
1979, plaintiff was convicted of first degree murder, and, on 24 
April 1979, was sentenced to death. On 24 April 1979, the  trial 
court also entered an order discharging plaintiffs court-appointed 
attorneys, the defendants here. The North Carolina Supreme 
Court subsequently reviewed the case, and plaintiff's conviction 
was reduced to a conviction of accessory before the fact and his 
sentence reduced to life imprisonment. State v. Small, 301 N.C. 
407, 272 S.E. 2d 128 (1980). 

On 20 April 1982, plaintiff signed, verified, and allegedly 
mailed his complaint in this action, along with an affidavit in sup- 
port of his request to proceed in forma pauperis, to the Clerk of 
Superior Court of Robeson County. On the in forma pauperis af- 
fidavit, plaintiff answered question number 3 ("Do you own cash, 
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or do you have money in a checking or savings account?") by 
marking the answer "yes." He failed to  respond to the second 
part  of the question, which stated: "If the  answer is 'yes,' s ta te  
the  total value of the items owned." Typed on the second page of 
the  affidavit was a certificate from Central Prison reporting that  
plaintiff had $38.00 in the prison t rus t  fund. Ruling that  plaintiffs 
in forma pauperis affidavit was incomplete, the  presiding judge in 
Robeson County, on 26 April 1982, ordered the Clerk of Superior 
Court to  return the complaint to  plaintiff and not to file it until 
plaintiff paid the filing costs. 

Plaintiff completed question number 3 in the affidavit, report- 
ing that  the  total value of his money was the $38.00 that  was in 
the  prison t rust  fund, and mailed it back to  the Clerk of Superior 
Court, on or about 28 April 1982. On 5 May 1982, the presiding 
judge ordered that  the plaintiff could proceed in forma pauperis 
and tha t  the action should be filed. The Clerk of Superior Court 
filed the  complaint and issued the summonses on 7 May 1982. 

On 1 June  1982, defendants filed a Rule 12(b)(6) motion to  
dismiss, alleging that  the action was barred by the applicable 
s ta tu te  of limitations, G.S. 1-15kL Plaintiff filed a response to  
defendants' motion on 10 June 1982 and submitted a request for 
appointment of counsel pursuant to  G.S. 1-110 on 15 June  1982. 
On 27 August 1982, the trial court allowed defendants' motion to  
dismiss on the grounds that  the applicable s tatute  of limitations 
was three  years, under G.S. 1-15(c). The trial court found that the 
face of the complaint showed that  the  plaintiffs action accrued no 
later than 24 April 1979, was commenced on 7 May 1982, and was 
thus barred. On the same day, the trial court denied plaintiffs re- 
quest for appointment of counsel. 

From the granting of defendants' motion to dismiss and the 
denial of plaintiff's request for appointment of counsel, plaintiff 
appeals. 

James  Lenard Small, pro se, plaintiff-appellant. 

Tharrington, Smi th  & Hargrove, b y  Wade M. Smith,  John R. 
Edwards,  Elizabeth F. Kuniholm, for defendant-appellees. 
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EAGLES, Judge. 

We find no error in the trial court's granting of defendants' 
motion to dismiss. A Rule 12(b)(6) motion to dismiss for failure to 
state a claim upon which relief can be granted is the proper 
method to test whether a pleading is legally sufficient. In deter- 
mining as a matter of law whether the allegations state a claim 
for which relief may be granted, the allegations of a complaint are 
viewed as admitted. Stanback v. Stanback, 297 N.C.  181, 185, 254 
S.E. 2d 611, 615 (1979). A complaint may be dismissed only if it ap- 
pears beyond doubt that the plaintiff can prove no set of facts in 
support of the claim which would entitle plaintiff to relief. This 
generally precludes dismissal except where the face of the com- 
plaint discloses some insurmountable bar to recovery. Forbis v. 
Honeycutt, 301 N.C. 699, 273 S.E. 2d 240 (1980). In this case, the 
trial court properly ruled that the face of the complaint disclosed 
an insurmountable bar to recovery in that the complaint was filed 
after the applicable statute of limitations had run. 

The statute of limitations applicable to this legal malpractice 
action is G.S. 1-15(c). Clodfelter v. Bates, 44 N.C. App. 107, 260 
S.E. 2d 672 (1979). The three year statute of limitations of G.S. 
1-15(c) applies here, for defendant's imprisonment was not a 
disability that tolled the running of the statute of limitations. G.S. 
1-17; Evans v. Chipps, 56 N.C. App. 232, 287 S.E. 2d 426 (1982). 

According to G.S. 1-15(c), a cause of action for professional 
malpractice accrues "at the time of the occurrence of the last act 
of the defendant giving rise to the cause of action. . . ." See Flip  
pen v. JarrelZ, 301 N.C. 108, 270 S.E. 2d 482 (1980). Here, plaintiff 
alleged numerous acts of negligence on the part of the defendants 
during the pre-trial and trial phases of the prosecution, but there 
are no allegations of negligence on the part of the defendants 
subsequent to the jury's verdict on 20 April 1979. In particular, 
there are no allegations of negligence on the part of defendants 
during the sentencing portion of the trial, which ended on 24 
April 1979. Taking all the allegations of the plaintiffs complaint 
as true for the purpose of evaluating this motion to dismiss, we 
conclude that  the defendants' alleged negligence was complete on 
20 April 1979, and that the cause of action accrued on 20 April 
1979. 
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Mailing the  complaint and affidavit on 20 April 1982 did not 
constitute commencement of the action. A civil action is com- 
menced by filing a complaint with the court or, in some cases, by 
issuing a summons. N.C. R. Civ. P. 3. Even if the  complaint had 
been permitted to  be filed when it was first received in the  mails 
by the clerk of superior court, the three year s tatute  of limita- 
tions would have already run. Because the requirements as to  
payment of fees had not been complied with, the  complaint and af- 
fidavit were returned t o  the plaintiff without filing. G.S. 7A-305(c). 
I t  was only on 7 May 1979, after plaintiff had completed the in 
forma pauperis affidavit and the presiding judge ordered that  
plaintiff be allowed to  proceed in forma pauperis, tha t  the com- 
plaint was filed and summonses issued. I t  is clear, from the face 
of the  complaint, that  this filing commenced the action after the  
s tatute  of limitations had run. Therefore, the  Rule 12(b)(6) motion 
to  dismiss was properly granted. 

Plaintiffs second assignment of error,  that  the  trial court 
erred in denying his request for appointment of counsel, has no 
merit. There is no statutory right to  appointed counsel in civil 
cases, and a due process right to  appointed counsel in a civil case 
arises only if needed t o  insure fundamental fairness (because of 
the  complexity of the  case or the  party's inability t o  speak for 
himself). Jolly v. Wright, 300 N.C. 83, 265 S.E. 2d 135 (1980). 
There was no due process violation in the trial court's denial of 
plaintiffs request for appointed counsel. 

No error.  

Judges ARNOLD and WELLS concur. 

STATE OF NORTH CAROLINA v. WADE HENDERSON, JR. 

No. 8327SC99 

(Filed 18 October 1983) 

1. Criminal Law @ 7.5- defense of duress or coercion-instruction not required 
In an armed robbery prosecution in which an accomplice testified that he 

and defendant were coerced into committing the robbery by a third person, 
the trial court did not er r  in failing to charge the jury on the defense of duress 
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or coercion where the accomplice's testimony showed that defendant and the 
accomplice entered a shopping mall alone to commit the robbery and thus had 
more than a reasonable opportunity to  avoid the act without risking death or 
serious bodily injury, and where the evidence showed that defendant did not 
surrender himself and the stolen property to  the police once he was no longer 
under the  coercive influence of the third person. Furthermore, defendant's 
alibi theory would have been seriously undermined by the submission of the 
issue of duress to  the jury which was propounded by an admitted perpetrator 
of the  crime whom defendant himself had impeached. 

2. Constitutional Law S 48- effective assistance of counsel-failure of counsel to 
request instruction on duress 

Defendant was not denied the effective assistance of counsel because of 
the  failure of his counsel to  request an instruction on the defense of coercion 
or duress where the evidence would not have required the trial court to give 
such an instruction. 

APPEAL by defendant from Saunders, Judge. Judgment en- 
tered 29 September 1982 in Superior Court, GASTON County. 
Heard in the  Court of Appeals 28 September 1983. 

Attorney General Edmisten by Assistant Attorney General 
William B. Ray for the State. 

Assistant Public Defender Malcolm B. McSpadden for defend- 
ant appellant. 

BRASWELL, Judge. 

The defendant was convicted of armed robbery with a deadly 
weapon and sentenced t o  fourteen years' imprisonment. He 
sought t o  verify his innocence through an alibi defense estab- 
lished through his father. A State's witness, Robert Shaw, Jr. ,  
testified tha t  he and the  defendant were coerced into committing 
the  crime by Emery Bradley who was also convicted of the rob- 
bery. The defendant on appeal asserts  that  reversible error  was 
committed by the  trial judge's failure to  charge the jury on the  
defense of duress or  coercion or  that  he was denied effective as- 
sistance of counsel by the  failure of his counsel to  timely file a 
request for such an instruction. We hold that  the trial judge com- 
mitted no error  and tha t  the defendant was not denied effective 
assistance of counsel. 

The State's evidence tended to  show through the testimony 
of Robert Shaw, Jr., that  on the  morning of 30 April 1982, Shaw 
and Emery Bradley were driving in Bradley's car to  West Char- 
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lotte High School to  pick up a cap and gown for Shaw's gradua- 
tion. A t  9:20 a.m., Bradley drove t o  t he  Busy Body Food Mart in 
Charlotte where they saw the  defendant. Bradley asked the de- 
fendant when he was going to pay him the  money he owed him. 
The defendant replied tha t  he would repay him, then got into the  
car. 

The three  men then drove to  the  Alamo Motel where Bradley 
met  two other  men who also got into the  car. As they were driv- 
ing towards Gaston County, Shaw and the  defendant learned tha t  
they had been chosen to rob a jewelry s tore  in the  Oak Tree Mall. 
Bradley and the other two men, revealing four guns and a sawed- 
off shotgun, gave the defendant and Shaw each a gun with which 
t o  commit the  crime. 

They arrived a t  Oak Tree Mall in Gastonia a t  approximately 
9:45 a.m. Bradley retrieved some pillowcases from the trunk of 
t he  car and gave them to the defendant. After determining where 
t he  car would be parked after the  robbery, Shaw and the defend- 
an t  entered the mall. They went into "Precious Metals & Stones" 
jewelry store, looked over the merchandise for several minutes, 
then left. 

They walked t o  the  end of the  mall while Shaw searched for 
t he  nerve t o  go through with the  robbery. The defendant stated 
tha t  Bradley would kill them if they did not commit the crime so 
they might as  well go ahead with it. They re-entered the jewelry 
s tore  and af ter  asking Vickie Dameron, the  store's owner, if they 
could see  a man's diamond ring, t he  defendant and Shaw drew 
their guns. Shaw walked t o  the  back of the  s tore  with the  other 
s tore  clerk to  the  safe, but found it  empty. The defendant told 
Mrs. Dameron t o  fill up the  pillowcase with jewelry. Mrs. Dam- 
eron dropped her keys t o  the glass display case which angered 
t he  defendant. Mrs. Dameron told the  defendant t o  go ahead and 
shoot and began to scream. She tried t o  take the  pillowcase from 
the  defendant, but he snatched it from her hand and ran out of 
t he  mall. Shaw immediately followed. 

Other  evidence produced by t he  S ta te  determined that  the 
defendant had left a latent palm print on t he  glass jewelry 
display case which had been cleaned earlier tha t  morning by the  
store's clerk. 
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The defendant's evidence, on the other hand, tends to show 
that  on 30 April 1982 he woke up, cleaned the kitchen, watched 
television, and went to a friend's home to play cards. His father 
testified that  the  defendant was a t  his home in Charlotte until 
9:40 a.m., thus was incapable of committing a robbery that  morn- 
ing in Gastonia. 

The defendant also presented evidence that he does not 
match the description given by Mrs. Darneron to  the police. She 
stated that  the  other robber with Shaw was between 5 feet 10 
inches and 5 feet 11 inches tall. The defendant is 6 feet 1 inch tall 
and has always worn a beard. He also explains that  his finger- 
print might have possibly been left in the store on the evening of 
29 April 1982 while shopping in Gaston County. Finally, when the 
defendant was arrested and his home was searched, no jewelry or 
other objects were found in his possession, except $50.00 which 
was loaned to  the  defendant by his grandfather. 

[I] The major issue raised only in the defendant's brief concerns 
whether the trial judge committed error by failing to instruct the 
jury with respect to the law on the defense of coercion or  duress. 
The general rule requires the trial judge to  instruct the jury on 
every substantial feature of the case regardless of whether there 
has been a request from the parties for the instruction. State v. 
Mitchell, 48 N.C. App. 680, 270 S.E. 2d 117 (1980). Each defense 
raised by the evidence constitutes a substantial feature requiring 
an instruction. State v. Broclc, 305 N.C. 532,290 S.E. 2d 566 (1982). 
If the trial judge had no duty to instruct the jury on duress or 
coercion as a justification for his participation in the  crime, the 
defendant was not denied the effective assistance of his counsel 
who failed to request such an instruction. 

In the present case, the defendant pled not guilty to the 
charge of armed robbery, claiming that  he was somewhere else a t  
the time the crime was committed. Robert Shaw, Jr., alleged ac- 
complice in the robbery and State's witness, claimed that  he and 
the defendant were forced to commit the crime by Emery Bradley 
who would kill them if they did not carry out the robbery. 

North Carolina case law recognizes the doctrine of duress or 
coercion as a defense to criminal prosecutions other than homi- 
cide. State v .  Kearns, 27 N.C. App. 354, 219 S.E. 2d 228 (1975), 
disc. rev. denied 289 N.C. 300, 222 S.E. 2d 700 (1976). See also 
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Sta te  v. Sherian, 234 N.C. 30, 65 S.E. 2d 331 (1951). In Kearns, 
this Court stated: 

I t  is the  general rule that  in order t o  constitute a 
defense to  a criminal charge other than taking the  life of an 
innocent person, the  coercion or duress must be present, im- 
minent or impending, and of such a nature as  to  induce a 
well-grounded apprehension of death or serious bodily harm 
if the act is not done. Furthermore, the doctrine of coercion 
cannot be invoked as  an excuse by one who had a reasonable 
opportunity t o  avoid doing the  act without undue exposure to  
death or serious bodily harm. 

Id. a t  357, 219 S.E. 2d a t  230-31. In order to  have the court in- 
s t ruct  the jury on the  defense, the  defendant must present some 
credible evidence on every element of the  defense. See  State  v. 
Strickland, 307 N.C. 274, 298 S.E. 2d 645 (1983). If the testimony 
of Shaw is believed, the  facts clearly show that  the defendant and 
Shaw, armed with guns, went into the mall alone, walked around 
for several minutes, and entered the jewelry store twice before 
attempting the robbery. Neither Bradley nor the other two un- 
known passengers in the  car were present to  continually pressure 
the  robbers into committing the  crime. This break in the continui- 
t y  of the  coercion is fatal to  the defense because it is evident that  
the  defendant and Shaw had more than a reasonable opportunity 
to  avoid the  act without risking death or serious bodily harm. 

[2] Secondly, once the  crime was committed under duress and 
the  defendant was out from under Bradley's coercive influence, 
the  defendant was under a duty to  surrender himself and the  
stolen goods to  the police. The defendant as  a matter  of law is not 
entitled to  an instruction on the theory of duress until he has 
proffered evidence in satisfaction of this element. See United 
S ta tes  v. Bailey, 444 U.S. 394, 100 S.Ct. 624, 62 L.Ed. 2d 575 
(1980); S ta te  v. Watts, 60 N.C. App. 191, 298 S.E. 2d 436 (1982). 
Since the  evidence a t  trial did not warrant an instruction on the 
defense of duress, the  trial judge did not e r r  by failing to  so in- 
s t ruct  the  jury. Likewise, the defendant was not denied the  effec- 
tive assistance of his counsel who refused to  futilely request such 
an instruction from the  trial judge. 

Finally, as  a practical matter,  it is important to note that  the 
defense of coercion or  duress was not raised by the defendant, 
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but  by a State ' s  witness a t tempting to  explain his participation in 
t h e  crime. Shaw's credibility was severely impeached by t h e  de- 
fendant when through t h e  testimony of the  defendant's father a 
l e t t e r  wri t ten by Shaw was admit ted into evidence. In  the  le t ter ,  
Shaw s ta ted  t h a t  if the  defendant wanted t o  be free, he should 
use t h e  s tory given by Shaw in court  tha t  they were forced t o  
commit the  crime by Bradley. 

The  defendant impeached Shaw because he did not want  
Shaw's testimony implicating him in the  robbery t o  be believed. 
The  defendant in using an  alibi defense a t tempted t o  show t h a t  
he was simply not guilty of t h e  crime because he was somewhere 
else during i ts  commission. A duress  defense, on t h e  other  hand, 
assumes t h e  defendant had committed the  offense bu t  merely of- 
fers  an  excuse for his participation in t h e  crime. Although a 
defendant may rely on t w o  inconsistent defenses, State v. 
Walker, 34 N.C. App. 485, 238 S.E. 2d 666 (19771, disc. rev. denied, 
294 N.C. 445, 241 S.E. 2d 847 (19781, in the  present case t h e  de- 
fendant's own alibi theory would have been seriously undermined 
by t h e  submission of t h e  issue of duress  to  the  jury which was 
propounded by an  admitted perpetra tor  of the  crime whom t h e  
defendant himself had impeached. 

No error.  

J u d g e s  BECTON and JOHNSON concur. 
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No. 8229SC1148 

(Filed 18 October 1983) 

Municipal Corporations 1 29.3- development as within guidelines of zoning or- 
diname - wrong question considered by trial court 

In a civil action in which plaintiff property owners sought to prevent 
defendant city from allowing developers to  proceed with a proposed real 
estate development, the  question that was properly before the trial court was 
not whether the proposed development was a planned development within the 
meaning of the ordinance, but whether it failed to conform to  the requirements 
of the  zoning ordinance and therefore required consideration as a special ex- 
ception. 

APPEAL by plaintiffs from Kirby, Judge. Judgment entered 1 
July 1982 in Superior Court, TRANSYLVANIA County. Heard in the 
Court of Appeals 22 September 1983. 

In this civil action, plaintiff property owners seek to  prevent 
defendant City of Brevard (the city) from allowing defendant- 
intervenor Anderson, Benton, Holmes, Inc. (ABH), to  proceed with 
a proposed real estate development in a manner that  plaintiffs 
allege violates the  city's zoning ordinance. 

In November of 1981, ABH, a real estate  developer, acquired 
an option to  purchase 3.29 acres of land within the  city. In May of 
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1982, ABH applied for and obtained preliminary plat approval for 
the subdivision of the  land and the  construction thereon of eleven 
duplexes containing a total of twenty-two residential rental units. 

On 28 May 1982, plaintiffs filed their complaint in Superior 
Court naming the  city as  defendant. ABH intervened and an- 
swered on 4 June  1982. Plaintiffs alleged that  ABH's proposed 
development was a "planned development" under the zoning or- 
dinance and therefore subject t o  certain procedural requirements 
tha t  had not been met. The complaint sought injunctive relief to  
require the city to  comply with the  ordinance. 

A t  the  hearing, the  only evidence presented was a stipulation 
by the  parties and the testimony of two expert witnesses. The 
court concluded a s  a matter of law that  the  proposed development 
was not a planned development and not subject t o  the  additional 
procedural requirements of the  zoning ordinance. The court also 
concluded that  the  proposed development was in compliance with 
the  zoning ordinance. Accordingly, the court refused to  grant the 
injunction and plaintiffs appealed. 

William R. W h i t e  for plaintiff-appellants. 

Ramsey ,  Smart ,  R a m s e y  and Pratt ,  b y  John K. Smart ,  Jr., 
for defendant.  

House, Blanco and Osborne, b y  Mary  Ward  Root, for 
intervenor-defendant. 

EAGLES, Judge. 

Plaintiffs assign as  error the conclusions by the trial court 
that  the  proposed development was not a planned development, 
that  i t  was in compliance with the  zoning ordinance, and that  the 
additional procedural requirements of the zoning ordinance did 
not apply. Planned development is defined by the  Brevard zoning 
ordinance as  follows: 

Article IV. Definitions. 

4. Planned Development: a large development consisting of 
one (1) continuous tract of land which is planned and devel- 
oped as  an integrated unit conforming to  the density re- 
quirements of the  zone in which it is located but not 
necessarily t o  the  individual lot size requirements. 
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Under Article VIII of the ordinance, dealing with Special Ex- 
ceptions, is a section entitled "Planned Development." That sec- 
tion contains the following provision: 

801.2 Planned Development Requirements. The following 
only shall be subject to the provisions of this section: The 
construction of principal building(s1 on any lot with the 
building(s1 having a gross floor area of twenty-five thousand 
(25,000) or more square feet or any multifamily residential 
development containing more than one building and/or more 
than twelve (12) units. . . . 
Plaintiffs contend that the development proposed by ABH is 

a planned development within the meaning of the quoted provi- 
sions of the ordinance because of (1) the number of units involved, 
(2) the size of the tract of land, and (3) the fact that it is a 
multifamily development. Plaintiffs further contend that the pro- 
visions of section 801 of the ordinance, dealing with planned 
developments, are mandatory with respect to any development 
that is a planned development within the meaning of the above 
definitions. Defendants, however, point out that the proposed 
development is a permitted principal use under the ordinance. As 
long as the proposed development is a permitted use, defendants 
argue, the provisions of section 801 are not mandatory. 

The trial court concluded that the proposed development was 
a permitted principal use of the property under the zoning or- 
dinance. The proposed development also arguably falls within the 
definition of planned development, as plaintiffs contend. Plaintiffs' 
contention, however, rests on the assumption that planned de- 
velopment and permitted use are, for purposes of the zoning or- 
dinance, mutually exclusive concepts. 

Although the ordinance is less than clear on this point, we 
find plaintiffs' argument is without support. Article VIII of the 
zoning ordinance deals with Special Exceptions. Section 800.1, the 
first provision of Article VIII, reads as follows: 

Purpose. To ascertain that certain designated uses have 
met the specific conditions set forth by this ordinance. . . . 

Contained within Article VIII is section 801, dealing specifically 
with planned developments. Section 801.1 reads as follows: 
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Purpose. To establish additional guidelines for special 
exceptions when tracts of land of considerable size are de- 
veloped, redeveloped or renewed as integrated and harmoni- 
ous units, when the overall design is so outstanding as to 
warrant modification of the standards contained elsewhere in 
this ordinance, and when an approved site plan is considered 
necessary to  assure the appropriate development of uses in a 
compatible manner. 

Based on the language of these provisions and the provisions 
quoted earlier, together with their juxtaposition within the or- 
dinance, we conclude that "planned development" is one of the 
"designated uses" for which the zoning ordinance allows a "spe- 
cial exception" to  be granted. 

The existence of a "special exceptions" section within the or- 
dinance indicates that its provisions are  not invoked unless a pro- 
posed development does not otherwise fall within the use, lot size, 
and density standards set out in the ordinance. Under the or- 
dinance, planned developments are a type of special exception 
warranting the establishment and application of additional guide- 
lines. The additional guidelines are  apparently appropriate only to 
the peculiar nature of planned developments. However, as with 
special exceptions generally, the additional guidelines regarding 
planned developments are only invoked where the proposed de- 
velopment does not fall within the zoning ordinance. 

The question that was properly before the trial court was not 
whether the proposed development by ABH was a planned devel- 
opment within the meaning of the ordinance, but whether it failed 
to  conform to the requirements of the zoning ordinance and 
therefore required consideration as  a special exception. Only if 
this question were answered in the affirmative would it have 
become necessary to determine whether the development war- 
ranted the application of the additional guidelines dealing with 
planned developments. 

Here, the trial court concluded on the basis of facts that are 
not in dispute that the proposed development was a permitted 
principal use under the R-2 Residential Zoning classification at- 
tached to  the tract of land under the ordinance. Based on our in- 
terpretation of the applicable provisions of the zoning ordinance, 
this conclusion was correct. The court also correctly concluded 
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that the proposed development was not subject to the additional 
guidelines dealing with planned developments and special excep- 
tions and properly refused to grant the requested relief. 

The conclusion that the development was not a planned 
development is not necessary to support the judgment rendered 
and the judgment is modified accordingly. 

We have found no error in this case that is prejudicial to 
defendants and therefore need not address their cross-assignment 
of error or their supporting argument. The judgment appealed 
from is 

Modified and affirmed. 

Judges ARNOLD and WELLS concur. 

ROBERT E. SAGER, JR. AND MARY ANN SAGER v. W. M. C., INC., LOG 
SYSTEMS, INC. AND LINCOLN LOG HOMES, INC. 

No. 8219SC1146 

(Filed 18 October 1983) 

Contracts 1 6.1 - unlicensed general contractor - supervision by licensed contrac- 
tor - no recovery on contract 

Unlicensed general contractors may not recover from the owners under a 
contract for construction of a home costing more than $30,000.00 when the 
unlicensed contractors have all worked supervised by a licensed general con- 
tractor. G.S. 87-1. 

APPEAL by defendants from Gaines, Judge. Judgment 
entered 2 July 1982 in Superior Court, ROWAN County. Heard in 
the Court of Appeals 22 September 1983. 

On 7 November 1980 plaintiffs filed an action against defend- 
ants for breach of contract. They alleged that defendants failed to 
construct plaintiffs' house before the contractual completion date, 
modified specifications in the house plan and breached both 
specific and implied warranties of workmanship. Plaintiffs further 
alleged that they sustained loss of use of the house and a diminu- 
tion in its value because defendants were not and never have 
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been licensed general contractors as  required by Article 1 of 
Chapter 87 of the  General Statutes. Plaintiffs sought damages 
and removal of defendants' claim of lien against their property. 

In their answer defendants admitted that  they were not 
licensed general contractors. They alleged, however, that  all work 
by them was supervised by a licensed general contractor. Defend- 
ants  counterclaimed for $7,045, alleging that  this sum was due 
and owing for contract work performed. 

On 7 April 1982 plaintiffs moved for summary judgment as to 
defendants' counterclaim. Plaintiffs grounded their motion on 
defendants' s tatus as  unlicensed general contractors, and filed 
supporting affidavits and brief. In opposition to  this motion 
defendants filed an affidavit averring that  plaintiffs' house was 
constructed under the supervision of Isenhour Real Es ta te  and 
Construction Company, Inc.; that  Isenhour was licensed during 
the  contractual period and that  building permits regarding the 
construction were issued to  Isenhour. 

After considering the pleadings and affidavits filed by the 
parties, the trial court concluded that  plaintiffs were entitled to  a 
judgment a s  t o  defendants' counterclaim and declared the  claim of 
lien against plaintiffs' property null and void. 

Alexander and Brown, b y  William G. Alexander, for plaintiff 
appellees. 

Hamel, Hamel & Pearce, b y  Hugo A. Pearce, ZII, and Mary 
Jill Ledford, for defendant appellants. 

ARNOLD, Judge. 

The issue before this Court is whether unlicensed general 
contractors may recover from owners for the owners' breach of a 
contract to  construct a home costing more than $30,000 when the 
unlicensed contractors have all work supervised by a licensed 
general contractor. We believe that  under the  circumstances here, 
the  trial court acted correctly in dismissing the defendant general 
contractors' counterclaim and granting summary judgment in 
plaintiff owners' favor. 

The uncontroverted facts show that  on 29 January 1979 
plaintiffs and defendant W. M. C., Inc., entered into a contract 
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wherein plaintiffs agreed to purchase a "log home package." This 
contract was supplemented and modified in later agreements. In 
the 25 April 1979 contract W. M. C., Inc., as "contractor," agreed 
to furnish a "log package" to plaintiffs, to erect the foundation, to 
complete the sub-floor system, to contract electrical wiring, 
plumbing, heat and air packages and to install carpet, vinyl, and 
insulation. W. M. C., Inc., guaranteed that the work and materials 
would be first class and would meet county and state code re- 
quirements. In the 24 May 1979 contract, W. M. C., Inc., as  "con- 
tractor," agreed to build a log home for plaintiffs for the contract 
price of $57,800. On 10 July 1980, defendant Log Systems, Inc., 
assumed the obligations of W. M. C., Inc., under these contracts. 
At no time during the contractual period were defendants li- 
censed general contractors. 

The law pertinent to these uncontested facts requires a 
general contractor to be licensed before entering into a contract 
to construct a building where the cost is $30,000 or more. See Ar- 
ticle 1 of Chapter 87 of the General Statutes; Builders Supply v. 
Midyette, 274 N.C. 264, 162 S.E. 2d 507 (1968); Furniture Mart v. 
Burns, 31 N.C. App. 626, 230 S.E. 2d 609 (1976); Construction Co. 
v. Anderson, 5 N.C. App. 12,168 S.E. 2d 18 (1969). At the time the 
parties entered into the contracts, G.S. 87-1 provided: 

[A] "general contractor" is defined as one who for a fixed 
price, commission, fee or wage, undertakes to bid upon or to 
construct any building . . . where the cost of the undertaking 
is thirty thousand dollars ($30,000) or more and anyone who 
shall bid upon or engage in constructing any undertakings or 
improvements above mentioned in the State of North Caro- 
lina costing thirty thousand dollars ($30,000) or more shall be 
deemed and held to have engaged in the business of general 
contracting in the State of North Carolina. 

If an unlicensed general contractor constructs a project whose 
value equals or exceeds $30,000, then he "may not recover for the 
owner's breach of the contract, or for the value of the work and 
services furnished or materials supplied under the contract on the 
theory of unjust enrichment." Helms v. Dawkins, 32 N.C. App. 
453, 455, 232 S.E. 2d 710, 711 (1977). 

In the matter before us defendants referred to themselves as 
general contractors, agreed to construct a building for a price ex- 
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ceeding $30,000 and guaranteed that  the  work and materials 
would be first class. Their allegation that  the construction was 
supervised by a licensed contractor is t o  no avail. We do not 
believe, as  defendants contend, that  by having their work super- 
vised by a licensed contractor, defendants substantially complied 
with t he  licensing requirements of G.S. 87-1. "Article 1 of Chapter 
87 clearly contemplates that  a contractor should be licensed a t  
the  time of contracting and during the contract period." Barrett ,  
Rober t  & Woods v. Armi ,  59 N.C. App. 134, 139, 296 S.E. 2d 10, 
14, disc. review denied, 307 N.C. 269, 299 S.E. 2d 214 (1982). The 
purpose of Article 1 is to  protect the public from incompetent 
builders. Builders Supply  v. Midyet te ,  supra. By holding 
themselves out a s  general contractors with control over construc- 
tion, defendants have subjected themselves to the licensing re- 
quirement. Furthermore, the  public will not be protected from 
incompetent builders in such situations unless licensing is re- 
quired. Specifically, plaintiffs' sole recourse for the defective 
construction of their house is against defendants. The licensed 
contractor who allegedly supervised construction is not a party to  
any contract with plaintiffs. 

We are  mindful of the  amendment to  G.S. 87-1, which now 
defines a "general contractor" a s  one: 

who for a fixed price, fee or wage, undertakes to  bid upon or 
t o  construct or who undertakes  to superintend or manage, on 
his o w n  behalf or for any  person, f i rm or corporation that  is 
not  licensed as a general contractor pursuant to this Article, 
the  construction of any building . . . where the cost of the 
undertaking is thirty thousand dollars ($30,000) or more. [Em- 
phasis supplied.] 

G.S. 87-1 (Supp. 1981). 

This Court raises the question without deciding whether the 
amended statute ,  if applicable, would aid defendants in their re- 
covery. Since the  amended statute  did not become effective until 
1 January 1982, the  language in the  earlier s tatute  must control. 

We are also aware of defendants' right to assert their claim 
against plaintiffs as  a set-off to  plaintiffs' claim for damages. 
Builders Supply  v. Midyet te ,  supra  In the order awarding sum- 
mary judgment in plaintiffs' favor, the trial court allowed defend- 
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ants  twenty days t o  amend their pleadings t o  allege a set-off. I t  
appears from the  record that  defendants never amended their 
answer. 

Defendants have failed to  show the existence of a genuine 
issue for trial, and summary judgment for plaintiffs is 

Affirmed. 

Judges WELLS and EAGLES concur. 

ANITA HODGES v. CLARENCE DON HODGES, JR. 

No. 8219DC1051 

(Filed 18 October 1983) 

1. Constitutional Law 8 23- civil contempt for nonsupport-no due process right 
to counsel 

There was no error in the court's failure to appoint counsel for defendant 
a t  his civil contempt hearing for nonsupport of his child. G.S. 5A-21. 

2. Divorce and Alimony 8 24.9- civil contempt proceeding for nonsupport-error 
in failing to find defendant's present ability to pay 

In a civil contempt proceeding for nonsupport of a minor child, the trial 
court erred in failing to find defendant presently had the means to comply 
with the order to make child support payments, and the evidence was other- 
wise insufficient to plainly show that defendant was capable of complying with 
the court's order. 

APPEAL by defendant from Neely, Judge. Order entered 27 
July 1982 in District Court, RANDOLPH County. Heard in the 
Court of Appeals 26 August 1983. 

On 13 July 1982, a hearing was held t o  determine whether 
defendant was in civil contempt for failing to  comply with an 
order, entered 11 September 1981, requiring child support pay- 
ments. Defendant's request that  a lawyer be appointed t o  repre- 
sent him was denied. Defendant told the trial judge that  he had 
not made child support payments from September 1981 through 
June  1982 because of surgery in July 1981, a December 1981 
layoff from his job, and June  1982 surgery t o  remove a cancerous 
growth. The trial judge continued the case until 27 July 1982 to 
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allow defendant "to obtain medical records and records showing 
efforts he has made to obtain unemployment compensation and 
Social Security payments." 

On 27 July 1982, the continued hearing was held, with the 
same trial judge presiding and the plaintiff wife represented by 
private counsel. The trial judge denied defendant's renewed re- 
quest for appointed counsel. Defendant represented himself. 
Defendant's evidence included a letter from a doctor concerning 
the period before the September 1981 order, a letter from a doc- 
tor concerning the June 1982 cancer surgery which did not in- 
dicate how long defendant would be disabled, and defendant's 
own testimony that he was not working presently due to doctor's 
orders. Defendant presented no evidence as to his attempts to ap- 
ply for unemployment compensation or Social Security disability 
benefits. There was no evidence that defendant owned any real or 
personal property that he could sell to pay the arrearage. 

The trial court found, inter alia, the following facts: that 
defendant presented no evidence from his doctors as to  his inabili- 
ty  to work from 11 September 1981 through 27 July 1982, no 
evidence of applying for unemployment compensation or Social 
Security disability benefits, and no evidence of his living ex- 
penses or drug bills during this time period. The trial judge also 
found that defendant was "able-bodied a t  least during the months 
of January through June 19th of 1982, and was capable of and had 
the means or should have had the means" to make his child sup- 
port payments. The trial judge then concluded that defendant was 
in civil contempt for his failure to make his child support pay- 
ments. The order directed that if defendant did not pay $375.00 of 
the arrearage into the clerk's office by 14 August 1982, he would 
be imprisoned "until further orders of this Court." From this 
order, defendant appeals. 

Rodney Mason, for plaintiff-appellee. 

Central Carolina Legal Services, Inc., by Stanley Sprague, 
for defendant-appellant. 

EAGLES, Judge. 

[I] Defendant's first assignment of error is that the trial court 
erred in not appointing counsel for defendant a t  the civil con- 
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tempt hearing. We find no error. In reaching this result, we are  
bound by the North Carolina Supreme Court's holding in Jolly v. 
Wright,  300 N.C. 83, 265 S.E. 2d 135 (19801, that  (1) the Sixth 
Amendment right to counsel is inapplicable t o  civil contempt be- 
cause that  right is confined to criminal proceedings and (2) due 
process does not guarantee appointment of counsel in nonsupport 
civil contempt proceedings. 

The Sixth Amendment right t o  counsel is guaranteed in any 
criminal prosecution where the defendant may face imprisonment. 
Argersinger v. Hamlin, 407 U.S. 25, 32 L.Ed. 2d 530, 92 S.Ct. 2006 
(1972). A civil contempt proceeding is not a criminal prosecution; 
its purpose is not to punish, but to compel a defendant t o  comply 
with an order of the court. Jolly v. Wright, 300 N.C. a t  92, 265 
S.E. 2d a t  142. North Carolina's civil contempt s tatute requires 
that  the  court find that the defendant has the present ability to 
comply with its order before the  defendant can be imprisoned. 
G.S. 5A-21. A defendant who has not made child support pay- 
ments because he is actually unable to make the payments does 
not face a loss of liberty. A defendant in a nonsupport civil con- 
tempt proceeding can be imprisoned only if he has willfully 
violated the court order and has the present ability to make the 
payments. Henderson v. Henderson, 307 N.C. 401, 408, 298 S.E. 2d 
345, 350 (1983); Teachey v. Teachey, 46 N.C. App. 332, 334, 264 
S.E. 2d 786, 787 (1980). He can regain his liberty by doing that 
which the  court has ordered him to  do and he has the ability to 
do; i.e., make the payments. This is consistent with the notion 
tha t  civil contempt is not criminal punishment, but a civil remedy 
to  be utilized exclusively to enforce compliance with court orders. 
See Jolly v. Wright, supra. 

When a civil proceeding may result in imprisonment, due 
process requirements a re  met by evaluating the necessity for ap- 
pointed counsel on a case-by-case basis. Gagnon v. Scarpelli 411 
U.S. 778, 36 L.Ed. 2d 656, 93 S.Ct. 1756 (1973). The court in Jolly 
held tha t  since nonsupport civil contempt cases usually a re  not 
sufficiently complex to necessitate the assistance of counsel, ap- 
pointment of counsel for indigents is required only "where 
assistance of counsel is necessary for an adequate presentation of 
the merits, or t o  otherwise insure fundamental fairness." Jolly v. 
Wright,  300 N.C. a t  93, 265 S.E. 2d a t  143; see also, Daugherty v. 
Daugherty, 62 N.C. App. 318, 302 S.E. 2d 664 (1983). A similar ap- 
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proach is utilized in civil paternity cases when determining 
whether due process requires appointment of counsel. Wake 
County, Ex Rel. Carrington v. Townes, 306 N.C. 333, 293 S.E. 2d 
95 (1982). The instant case presents no unusually complex issues 
of law or fact which would necessitate the  appointment of counsel. 

121 Defendant next assigns a s  error  the  trial court's order that 
defendant be imprisoned if he did not pay $350.00 because the 
court made no finding that  defendant had the present ability to 
pay the  money. We agree that  the  trial court erred. 

G.S. 5A-21 provides that  civil contempt is the failure t o  com- 
ply with an order of a court if the  individual "is able t o  comply 
with the order or is able t o  take reasonable measures that  would 
enable him to  comply with the order." In order to imprison a 
defendant found in civil contempt, the  trial judge must find that 
the  defendant has the present ability t o  comply or t o  take rea- 
sonable measures t o  enable him to  comply with the order. 
Henderson v. Henderson, supra; Teache y v. Teache y, sup ra  

The trial judge here found that  the  defendant was "able- 
bodied a t  least during the months of January through June  19th 
of 1982, and was capable of and had the  means or should have had 
the means" to make his child support payments. The court made 
no findings that  defendant had, on 27 July 1982, the present abili- 
t y  to pay all or part of his arrearage or  that  he owned any real or 
personal property that  he could sell to  pay the arrearage. Our 
Supreme Court has held that a trial court's findings that  a de- 
fendant was healthy and able-bodied, had been and was presently 
employed, had not been in ill-health or incapacitated, and had the 
ability t o  earn good wages, without finding that defendant pres- 
ently had the means to comply, do not support confinement in jail 
for contempt. Mauney v. Mauney, 268 N.C. 254, 150 S.E. 2d 391 
(1968). 

This case is unlike Daugherty v. Daugherty, 62 N.C. App. 
318, 302 S.E. 2d 664 (1983), where, though there was no finding of 
fact, the evidence plainly showed that  defendant was capable of 
complying with the order. Here, the trial judge made no finding 
that  the defendant presently had the means to  comply with the 
order to make child support payments and the evidence was oth- 
erwise insufficient to plainly show that  defendant was capable ot 
complying with the court's order. 
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The order must be vacated and the cause remanded for fur- 
ther  proceedings consistent with this opinion. 

Vacated and remanded. 

Judges WHICHARD and JOHNSON concur. 

STATE OF NORTH CAROLINA v. HELEN RIVERS AKIA HELEN RIVERS 
DEVONE 

No. 834SC6 

(Filed 18 October 1983) 

1. Criminal Law 1 138- voluntary manslaughter-use of deadly weapon as ag- 
gravating factor 

In imposing a sentence upon defendant for voluntary manslaughter, the 
trial court erred in considering defendant's use of a deadly weapon as an ag- 
gravating factor because such evidence was necessary to prove the unlawful 
killing element of the crime. G.S. 15A-1340.4(a)(l). 

2. Criminal Law 1 138- voluntary manslaughter-age of victim as aggravating 
circumstance 

In imposing a sentence upon defendant for voluntary manslaughter by 
shooting the victim with a rifle, the trial court erred in considering the 
victim's age of 71 as an aggravating factor since defendant did not take advan- 
tage of the victim's age or helplessness to commit the crime. 

3. Criminal Law 1 138- aggravating circumstance-deception in early stages of 
investigation 

The trial court erred in finding as an aggravating factor that defendant 
was deceptive in the early stages of the investigation since the fact that the 
General Assembly made cooperation with the authorities a mitigating factor 
does not give a court license to find the absence of cooperation as an ag- 
gravating factor, and the use of lack of cooperation as an aggravating factor to 
increase a sentence impermissibly infringes upon an accused's right to plead 
not guilty. 

APPEAL by defendant from Bruce, Judge. Judgment entered 
8 September 1982 in Superior Court, SAMPSON County. Heard in 
the Court of Appeals 23 September 1983. 

Defendant pled guilty to voluntary manslaughter for the 
shooting death of her common law husband. She was sentenced to 
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15 years in prison. Her assignments of error relate solely to her 
sentence. 

Attorney General Rufus Edmisten, by Special Deputy At- 
torney General David S. Crump, for the State. 

Bacon & Cummings, by William M. Bacon, 111, for the defend- 
ant appellant. 

BECTON, Judge. 

At the plea acceptance hearing, the State presented evidence 
tending to show that on the afternoon of 3 April 1982, the Samp- 
son County Sheriffs Department received a telephone call from a 
woman who said that there had been a shooting and that she 
needed an ambulance. The woman refused the dispatcher's re- 
quest for her name, and she gave the dispatcher an incorrect 
telephone number. When asked by the dispatcher if the shooting 
was accidental, the woman responded: "No, I shot him." 

Shortly, rescue personnel arrived at  the scene of the shooting 
and found a man lying on his back and a woman, the defendant. 
The defendant and the victim were the only persons in the house 
when the rescue personnel arrived. Defendant said to the rescue 
men, "you'll never find out where the gun is." Underneath the 
man was a loaded, but uncocked, shotgun. Defendant tried to grab 
the shotgun when they removed it from underneath the man's 
body. One of the rescue men stated that defendant was very un- 
cooperative. Defendant smelled of alcohol and appeared to be in- 
toxicated. 

After being advised of her rights, defendant stated to the 
first detective to arrive on the scene that the man "hit me and 
knocked me cold." She further stated that they had had an argu- 
ment and that the man was coming after her with a shotgun when 
she grabbed her rifle and shot him before he could shoot. 

The next day, an S.B.I. agent conducting a crime scene 
search found a .22 rifle underneath the bed in the bedroom where 
the man, Raymond Devone, had been shot. A bullet removed from 
the victim's body was subsequently analyzed to have been shot 
from the rifle. In addition to the cartridge actually fired, an un- 
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fired cartridge was found beside Devone, and another cartridge 
had jammed in the chamber of the rifle. 

Defendant told the S.B.I. agent that she had been living with 
Mr. Devone, who was 75 years old, for several years; that they 
had been arguing over some Ginsu knives and bowls she had or- 
dered; that Devone was going to "blow her brains out"; and that 
he went to get his shotgun, but that she shot him first. 

Defendant said Devone was holding the shotgun over her 
when she shot him. However, the evidence from the State's ex- 
pert would have shown that Devone was either sitting or lying 
down when he was shot as indicated by the downward path of the 
bullet. The S.B.I. agent could find no evidence of defendant being 
struck or beaten, and was given conflicting statements by defend- 
ant as  to where she had been struck. 

Defendant also took a polygraph test, which indicated that 
she was being deceptive when she gave a negative answer to the 
question whether she had intentionally lied to the examiner in 
any way about what Devone was doing when he was shot, and 
when she gave an affirmative answer to the question whether 
Devone was holding a gun when he was shot. 

At  the sentencing hearing, defendant presented several 
witnesses who testified that defendant's character was good de- 
spite her drinking problem. 

In his statement to the court, the district attorney said he 
had gone over the aggravating factors and that he could not 
"justify pointing any out." He further stated that defendant was a 
good woman who had never bothered anyone but who had a 
drinking problem and that her drinking was what killed Devone. 

As aggravating factors, the court found: 

9. The defendant was armed with or used a deadly weapon 
at  the time of the crime. 

10. The victim was very old. 

16. At early stages of the investigation the defendant was 
deceptive in that she attempted to mislead the investiga- 
tors. 
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As mitigating factors the court found: 

1. The defendant has no record of criminal convictions or  a 
record consisting solely of misdemeanors punishable by 
not more than 60 days imprisonment. 

4. The defendant was suffering from a mental or  physical 
condition that  was insufficient t o  constitute a defense but 
significantly reduced his culpability for the offense, to 
wit: alcoholism. 

13. The defendant has been a person of good character or  has 
had a good reputation in the  community in which he lives. 

The court found that  the aggravating factors outweighed the 
mitigating factors and sentenced defendant t o  15 years. The 
presumptive term for voluntary manslaughter, a Class F felony, is 
six years. N.C. Gen. Stat. 9 14-18 (1981); N.C. Gen. Stat. 
5 15A-1340.4(f)(4) (Cum. Supp. 1981). 

[ I ]  Defendant first contends that  the use of a deadly weapon 
was improperly considered a s  an aggravating factor because i t  
was evidence necessary to prove an  element of the offense. N.C. 
Gen. Stat.  5 15A-1340.4(a)(l) (Cum. Supp. 1981). We agree. 

Manslaughter is defined a s  "the unlawful killing of a human 
being without malice, express or  implied, without premeditation 
and deliberation, and without the intention to kill or t o  inflict 
serious bodily injury." State v .  Roseboro, 276 N.C. 185, 194, 171 
S.E. 2d 886, 892 (19701, death sentence rev 'd ,  403 U.S. 948, 29 
L.Ed. 2d 860, 91 S.Ct. 2289 (1971). In order to convict defendant of 
manslaughter, the State, therefore, had to prove an unlawful kill- 
ing. In order to prove an unlawful killing in the present case, the 
Sta te  had to  prove the use of a deadly weapon, the rifle. The use 
of the rifle was evidence necessary to  prove an element of the of- 
fense, and, therefore, was improperly considered a s  an ag- 
gravating factor. G.S. Ej 15A-1340.4(a)(l); State v.  Green, 62 N.C. 
App. 1, 301 S.E. 2d 920 (1983). 

[2] We also agree with defendant that  the court improperly con- 
sidered the victim's age a s  an aggravating factor. Although the 
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General Assembly has prescribed that extreme youth or old age 
of the victim may be considered as an aggravating factor, the age 
of the victim should not be considered as an aggravating factor 
unless it appears that the defendant took advantage of the 
victim's relative helplessness to commit the crime, or that the vic- 
tim's age or infirmity increased the harm. G.S. fj 15A-1340.4(a)(l); 
State v. Gaynor, 61 N.C. App. 128,300 S.E. 2d 260 (1983); State v. 
Mitchell, 62 N.C. App. 21, 302 S.E. 2d 265 (1983); see also, State v. 
Ahearn, 307 N.C. 584, 300 S.E. 2d 689 (1983). 

In the present case, the defendant, who was 41 years old, 
shot the victim with a .22 rifle. She did not take advantage of the 
victim's age or helplessness to commit the crime. The victim was 
shot in the chest and died as a result of a gunshot wound in the 
aorta. The victim's age did not worsen the harm, as  the strongest 
man might have succumbed. 

[3] Defendant's last contention is that the court erred in finding 
as  an aggravating factor that she was deceptive in the early 
stages of the investigation. She argues that the fact that  the 
General Assembly made cooperation with the authorities a miti- 
gating factor does not give a court license to find the absence of 
cooperation as an aggravating factor. With this statement we con- 
cur. The use of the lack of cooperation as an aggravating factor to 
increase a sentence impermissibly infringes upon an accused's 
right to plead not guilty. State v. Blackwood 60 N.C. App. 150, 
298 S.E. 2d 196 (1982). 

In the present case, defendant freely adinitted killing De- 
vone. Indeed, the evidence would have supported a finding in 
mitigation that she voluntarily acknowledged wrongdoing a t  an 
early s,tage of the investigation. Defendant voluntarily reported 
the shooting to the Sheriffs Department and she remained a t  the 
scene when she could have run. There is no evidence or proof that 
defendant intentionally gave the wrong phone number. Defendant 
was intoxicated a t  the time. Her actions did not impede the ar- 
rival of the authorities. 
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Because the court erred in its findings of factors in aggrava- 
tion, the case must be remanded for a new sentencing hearing. 
State v. Ahearn, 307 N.C. 584, 300 S.E. 2d 689 (1983). 

Remanded for resentencing. 

Judges JOHNSON and BRASWELL concur. 

STATE OF NORTH CAROLINA v. TONY LEE OXENDINE AND EDDIE LEE 
OXENDINE, JR. 

No. 8216SC1266 

(Filed 18 October 1983) 

Arson and Other Burnings O 4.1 - burning a k- sufficiency of evidence 
The evidence was sufficient to support a conviction of burning a barn in 

violation of G.S. 14-62 where the evidence tended to show that defendants 
went upon the property involved to steal a radio, and that they broke into the 
dwelling house near the barn to obtain some of the implements to set the fires, 
and that the fires were set in more than one location on the property. 

APPEAL by defendants from Lane, Judge. Judgment entered 
9 June 1982 in the Superior Court, ROBESON County. Heard in the 
Court of Appeals 20 September 1983. 

Defendants were charged in a true bill of indictment with 
burning a barn owned by the Charles R. Tolar estate in violation 
of G.S. 14-62. Upon a jury's verdict of guilty, the trial judge im- 
posed an active sentence. Defendants appealed. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General James Peeler Smith, for the State. 

Assistant Appellate Defender Lorinzo L. Joyner for defend- 
ant appellant Tony Lee Oxendine. Ertle Knox Chavis for defend- 
ant appellant Eddie Lee Oxendine, Jr. 



560 COURT OF APPEALS [64 

State v. Oxendine 

HILL, Judge. 

The question dispositive of this appeal is whether the trial 
court erred in denying defendants' motion to dismiss the charge 
a t  the close of all the evidence. We conclude that there was suffi- 
cient evidence for a jury to find beyond a reasonable doubt that 
the defendants wantonly and willfully set fire to a barn, and 
therefore, we affirm the trial court's judgment. 

Of the three defendants below, Tony, Eddie, and Larry Oxen- 
dine, only Tony and Eddie have appealed their respective con- 
victions. Defendants were charged with wantonly and willfully 
burning a barn belonging to the estate of Charles Tolar in viola- 
tion of G.S. 14-62. At trial the State's evidence tended to show: 

On the afternoon of 18 January 1982, Mrs. Evelyn Tolar and 
some friends were cleaning up a house on the Tolar property so 
tenants could soon move in. They used stick brooms to sweep out 
the house. The property consisted of a house, a barn, a packhouse, 
and two other buildings. After completing their task and securing 
the house, the laborers departed. Later that evening, Mrs. Tolar 
returned to the house and noticed a light down by the barn. She 
and a neighbor returned to the property. The barn was in flames 
and was subsequently destroyed. A small fire occupied the pack- 
house which the neighbor was able to extinguish. The dwelling 
house smelled of smoke and throughout it there were slightly 
burned areas with trails of ashes. A window screen on the house 
had been cut, a window raised, and the back door stood open. 
Charred stick brooms were found in the vicinity of the burned 
buildings. 

On the day before the fire, Randy Oxendine and the defend- 
ants walked through the Tolar property, passing by the barn. Ed- 
die looked in the barn and said there was a radio inside that he 
was going to get. On the day of the fire, Eddie said the defend- 
ants were going to get a radio a t  a house "where there were 
some pecan trees." Pecan trees are prevalent on the Tolar proper- 
ty. 

From a store nearby the Tolar property, Randy Oxendine 
could see the fire burning. When the defendants came up to the 
store, he asked them who had set the fire. Eddie said that Larry 
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had thrown a broom that  was on fire a t  a bird in the barn. Larry 
later said that  he, Eddie, and Tony had set  the barn on fire. 

The defendants put on no evidence. 

Defendant Eddie Oxendine appealed his conviction, but his 
counsel declares that  he diligently reviewed the record and found 
no "legitimate assignment of error." Because there a re  no 
arguments presented in defendant's brief, his appeal is deemed 
abandoned. 

Defendant Tony Oxendine contends that  there was not suffi- 
cient evidence for a jury to find beyond a reasonable doubt that  
the  defendants intentionally, or  willfully and wantonly set  fire t o  
the  barn. The statute under which defendants were charged, G.S. 
14-62, prohibits "wantonly and willfully set[ting] fire t o  . . . any 
uninhabited house, any church, chapel, or  meetinghouse, or  any 
stable, coach house, outhouse, warehouse, office, shop, mill, barn 
o r  granary . . . ." The indictment charged the defendants with 
wanton and willful burning. Thus, the intent which the State  is 
required to  prove is that  the barn was burned willfully and wan- 
tonly. 

"Willfulness" means the wrongful doing of an act without 
justification or  excuse. State  v. Arnold, 264 N.C. 348, 141 S.E. 2d 
473 (1965); S ta te  v. Williams, 284 N.C. 67, 199 S.E. 2d 409 (1973). 
"Wantonness" means the doing of an act in conscious and inten- 
tional disregard of and indifference to  the rights and safety of 
others. Hinson v. Dawson, 244 N.C. 23, 92 S.E. 2d 393 (1956). "The 
at tempt to  draw a sharp line between a 'wilful' act and a 'wanton' 
act  . . . would be futile. The elements of each are  substantially 
the  same." S ta te  v. Williams, supra, 284 N.C. a t  73, 199 S.E. 2d a t  
412. 

Defendants challenge the sufficiency of the evidence on this 
element of the  crime, assigning a s  error  the trial court's denial of 
the  motion to  dismiss the charge a t  the close of all the evidence. 
The evidence will withstand a motion to  dismiss if there is sub- 
stantial evidence of all essential elements of the offense. E.g., 
Sta te  v. Locklear, 304 N.C. 534, 284 S.E. 2d 500 (1981); S ta te  v. 
Brackett, 306 N.C. 138, 291 S.E. 2d 660 (1982). In determining suf- 
ficiency of the  evidence, all the evidence must be viewed in the 
light most favorable t o  the State, and "the State  is entitled to  
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every reasonable intendment and every reasonable inference to 
be drawn therefrom." State v. Powell, 299 N.C. 95, 99, 261 S.E. 2d 
114, 117 (1980). 

Considering the evidence in the light most favorable to the 
State, there is substantial evidence of willfulness and wantonness. 
The evidence indicates that the defendants went upon the proper- 
ty  to steal a radio, and that they broke into the dwelling house to 
obtain some of the implements used to set the fires. The fires 
were set in more than one location on the Tolar property. Such 
conduct connotes intentional wrongdoing in conscious disregard of 
and indifference to the rights and safety of the property owner. 
Thus, willfulness and wantonness is shown; the conviction of the 
defendants should be sustained. 

Defendant Tony Oxendine next contends there is insufficient 
evidence identifying him as a perpetrator of the offenses charged. 
This contention is meritless. All the evidence tends to  show that 
each defendant was a willing participant in a common scheme act- 
ing jointly until its completion. Thus, the defendants are  jointly 
accountable regardless of which defendant actually did what act. 
See State v. Davis, 301 N.C. 394, 271 S.E. 2d 263 (1981). 

For the reasons stated above we conclude that the trial court 
properly denied defendant's motion to dismiss the charge a t  the 
close of all the evidence. The judgment of the trial court is 

Affirmed. 

Judges HEDRICK and WEBB concur. 

TASTEE FREEZ CAFETERIA, EMPLOYER v. ROBERT A. WATSON, CLAIMANT. 
AND EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA 

No. 827SC1125 

(Filed 18 October 1983) 

1. Appeal and Error 8 6.2- remand of unemployment compensation proceeding 
for new hearing-right of immediate appeal 

An order of the superior court remanding an unemployment compensation 
proceeding to the Employment Security Commission for a new hearing was im- 
mediately appealable. G.S. 1-277(a); G.S. 7A-27(d)(4). 



N.C.App.1 COURT OF APPEALS 563 

Tastee Freez Cafeteria v. Watson 

2. Master and Servant $ 111- unemployment compensation hearing-scope of 
review in superior court 

The superior court exceeded its scope of review in an unemployment com- 
pensation proceeding by ordering further findings without first determining 
whether the referee's findings were sufficient to support her conclusion that 
claimant had good cause to  leave his employment. 

3. Master and Sewan t  B 108- unemployment compensation-leaving employ- 
ment for good cause - racial discrimination 

The referee's conclusion in an unemployment compensation proceeding 
that claimant had "good cause" for termination of his employment for racial 
discrimination and was entitled to unemployment benefits was supported by 
the referee's findings that the employer had "told claimant that he was a sorry 
individual, and that the only reason he did not fire claimant was because he 
was black." and that the employer had told claimant "not to talk, or otherwise 
associate with any of the white females employed a t  the cafeteria except to 
the extent that such activity was necessary to perform claimant's job." G.S. 
96-14(1). 

4. Master and Servant $ 110- unemployment compensation hearing-no lack of 
fundamental fairness 

An unemployment compensation rehearing before an appeals referee did 
not lack fundamental fairness because the same referee presided over the 
original hearing and the rehearing, because the appeals referee made 
references to the original hearing in stating the history of the case and in 
prefacing a question with a comment that she had asked the same question a t  
the first hearing, or because leading questions were permitted. Nor was there 
support in the record for the conclusion that the rehearing lacked fundamental 
fairness on the ground that the referee took a "zealous and participatory" role 
in the rehearing. 

APPEAL by employee-claimant from Winberry, Judge. Judg- 
ment entered 19 August 1982 in Superior Court, WILSON County. 
Heard in the Court of Appeals 21 September 1983. 

East Central Community Legal Services, Inc., by Leonard G. 
Green, for claimant-appellant. 

Donald R. Teeter, for Employment Security Commission of 
North Carolina, appellee. 

No brief filed by employer-appellee. 

BECTON, Judge. 

Claimant filed a claim for unemployment benefits on 12 
January 1982. He appealed from the initial denial of his claim by a 
claims adjudicator. The appeals referee, upon a hearing of the 
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matter, ruled that claimant was entitled to unemployment bene- 
fits because he had "good cause" for terminating his em- 
ployment - racial discrimination - which was attributable to his 
employer. The Chief Appeals Referee, however, vacated this deci- 
sion because the employer had not received notice of the hearing. 
The matter was heard again before the original appeals referee 
with both parties present. The appeals referee again ruled that 
claimant was entitled to unemployment benefits on a finding of 
"good cause." 

The Employment Security Commission (Commission) affirmed 
the appeals referee's decision, adopting i t  as its own.' The em- 
ployer appealed to  superior court, which remanded the case to  
the Commission for a new hearing. Claimant appeals from that re- 
mand order, contending that the superior court erred in failing to  
affirm the Commission's decision and in remanding the case for a 
new hearing. 

[1] We reject the Commission's argument that this appeal is in- 
terlocutory and must be dismissed. An appeal from an order 
granting a new trial is specifically allowed by N.C. Gen. Stat. 
@ 1-277(a) (Cum. Supp. 1981) and 7A-27(dM4) (1981). 

[2] Claimant first contends that the superior court exceeded its 
scope of review by ordering further findings without first deter- 
mining whether the referee's findings were sufficient to  support 
her conclusion that claimant had good cause to  leave his employ- 
ment. We agree. 

As this Court stated in Employment Security Comm. v. 
Paul's Young Men's Shop, Inc., 32 N.C. App. 23, 231 S.E. 2d 157, 
disc. rev. denied, 292 N.C. 264, 233 S.E. 2d 396 (1977): "[Tlhe 
reviewing court may determine upon proper exceptions whether 
the facts found by the Commission were supported by competent 
evidence and whether the findings so supported sustain the legal 
conclusions." Id at  29, 231 S.E. 2d a t  160. In its order dated 19 

1. Because the Commission adopted the appeals referee's findings and conclu- 
sions as its own, we shall continue to refer to the findings and conclusions made by 
the appeals referee. 
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August 1982, the superior court found that the referee's "broad 
conclusionary factual findings [were] supported by evidence." The 
superior court then found that the findings were not sufficient to  
resolve all the issues raised by the evidence. By so doing, how- 
ever, the superior court failed to assess whether the specific facts 
found by the referee supported her legal conclusion. The review- 
ing court may remand for further findings only if the original 
findings were insufficient to  sustain the legal conclusion. Id 

[3] We hold the referee's findings sufficient to sustain her con- 
clusions of law. The referee found as a fact that the employer had 
"told claimant that he was a sorry individual, and that the only 
reason he did not fire claimant was because he was black." The 
referee found further that the employer had told claimant "not to  
talk, or otherwise associate with any of the white females em- 
ployed a t  the cafeteria except to the extent that such activity was 
necessary to  perform claimant's job." Based on these findings, the 
referee concluded that claimant was not disqualified for benefits 
under N.C. Gen. Stat. 5 96-140) (Cum. Supp. 1981) because "claim- 
ant had good cause for leaving the job and . . . such cause was at- 
tributable to the employer because of demeaning remarks made 
to claimant by the owner attacking claimant's character and in- 
tegrity." (Emphasis added.) 

It is undisputed that claimant terminated his employment 
and was not discharged for misconduct. Thus, the only issue was 
whether such termination was for "good cause attributable to the 
employer." G.S. 5 96-14(1). Racial discrimination by an employer is 
"good cause" for an employee's voluntary termination. In re 
Bolden, 47 N.C. App. 468, 267 S.E. 2d 397 (1980). The referee's 
findings of racial discrimination are sufficient to  sustain her con- 
clusion that claimant had "good cause" to leave his job. These 
findings were all that was necessary to  address the only issue 
before the Commission. Further factual findings were not re- 
quired. In fact, the superior court's order does not identify any 
other factual issue in the case. Rather, the superior court sum- 
marily concluded that the Commission's findings of fact did not 
resolve "all of the basic factual issues that [arose] from this 
evidence." The superior court therefore erred in remanding the 
case for further findings. 
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[4] Claimant next argues that  the superior court erred in grant- 
ing a new hearing after concluding that the appeals referee hear- 
ing lacked fundamental fairness because: (a) the same referee 
presided over both hearings; (b) some references were made to 
the prior hearing; (c) leading questions were permitted; and (dl 
the referee took a "zealous and participatory" role in the hearing. 
We agree with claimant. 

There is no prohibition against the same judge presiding 
over a second hearing, unless there is substantial evidence that 
her role in the first hearing would have some prejudicial effect on 
her decision. State v. Vega, 40 N.C. App. 326, 253 S.E. 2d 94, disc. 
rev. denied, 297 N.C. 457, 256 S.E. 2d 809, cert. denied, 444 U.S. 
968, 100 S.Ct. 459, 62 L.Ed. 2d 382 (1979); Love v. Pressley, 34 
N.C. App. 503, 239 S.E. 2d 574 (1977), disc. rev. denied, 294 N.C. 
441, 241 S.E. 2d 843 (1978). Such evidence is lacking in the present 
case. The only references to the previous hearing were the ref- 
eree's statement of the history of the case when the hearing was 
called to order and the referee's preface to a question when she 
stated that she had asked the same question a t  the first hearing. 
These references do not constitute prejudicial error as  a matter 
of law. 

Leading questions are not absolutely prohibited in an 
Employment Security Commission hearing. An unemployment 
hearing is not as  formal as  a hearing in a court of law. Indeed, the 
Employment Security Commission is authorized to prescribe reg- 
ulations for the conduct of hearings, "whether or not such regula- 
tions conform to  common-law or statutory rules of evidence." N.C. 
Gen. Stat. 5 96-15(f) (Cum. Supp. 1981). Nothing in the record in 
the present case indicates an abuse of discretion. 

Nor is there support in the record for the conclusion that the 
referee took a "zealous and participatory" role in the hearing. 
Many of the questions asked by the referee were for purposes of 
clarifying testimony and eliciting preliminary matters regarding 
claimant's employment history. There was no jury to  be misled or 
influenced by the questioning. We find no evidence of prejudice in 
the record. 

We, therefore, find that the appeals referee hearing did not 
lack fundamental fairness. 
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v 
The superior court erred in failing to affirm the Commission's 

decision. This case, therefore, must be remanded to the superior 
court for the entry of an order in accordance with this opinion. 

Reversed and remanded. 

Judges JOHNSON and BRASWELL concur. 

EVELYN D. SELLERS v. NATIONAL SPINNING COMPANY, INC. AND 

EMPLOYMENT SECURITY COMMISSION OF NORTH CAROLINA 

No. 8216SC1130 

(Filed 18 October 1983) 

Master and Servant ff 108.2- disqualification for unemployment compensa- 
tion - employee voluntarily leaving work 

Claimant was disqualified from receiving benefits under G.S. 96-14(1), 
which mandates such disqualification once the Commission determines that a 
person is unemployed because she left work voluntarily without good cause at- 
tributable to the employer, where the evidence tended to show that claimant's 
pregnancy made performing her job difficult and was the reason for a month- 
long leave of absence which began on 27 May 1981; that plaintiffs doctor 
would not approve a maternity leave; and that plaintiff failed to return to 
work on 27 June 1981, failed to request an extension of her leave of absence, 
and failed to request a less strenuous job with her employer. 

APPEAL by claimant from Long, Judge. Judgment entered 21 
July 1982 in Superior Court, SCOTLAND County. Heard in the 
Court of Appeals 19 September 1983. 

Claimant appealed from an order affirming a decision of the 
Employment Security Commission which disqualified her from re- 
ceiving unemployment benefits because pursuant to G.S. 96-14(1), 
she left work voluntarily without good cause attributable to her 
employer. 

The relevant facts are: Claimant worked for National Spin- 
ning Company in the package winding department. In May, 1981, 
when claimant was two months pregnant, she was having dif- 
ficulties performing her job, which required reaching and pulling. 



568 COURT OF APPEALS [64 

Sellers v. National Spinning Co. 

Because of her condition, she had missed some work days; there- 
fore, her supervisor suggested that she take a medical leave of 
absence. Claimant consented and on 26 May 1981, she was 
granted a one-month leave of absence. She was to return to work 
on 27 June 1981. 

On or about 4 June 1981, a representative of the employer 
sent claimant a letter confirming her one-month leave and telling 
her that  if she could not return on 27 June to contact him. 

On 10 June, plaintiff visited her physician. He would not ap- 
prove a maternity leave. He felt that claimant should not perform 
her old job; but that she could perform other, less strenuous 
work. There was never any communication between the doctor 
and the employer. 

Between 26 May and 26 June, claimant's immediate super- 
visor visited her approximately three times. On these occasions, 
claimant asked him about the possibility of one less strenuous job 
in his department, but that job was unavailable. 

Claimant did not return to work on 27 June. She did not re- 
quest an extension of the leave of absence. Other than talking 
with her supervisor about one particular job, she did not inquire 
into any other less strenuous work available a t  the company. 

The employer tried to contact claimant on several occasions 
but was unable to do so. Work was available for claimant on 27 
June. Had she been unable on that date to  perform her old job, 
the employer would have attempted to find her less strenuous 
work in another department. Claimant was formally removed 
from the employer's records on 27 July 1981. 

Lumbee River Legal Services, Inc., by Phillip Wright, for 
claimant-appellant. 

Thelma M. Hill, for defendant-appellee. 

VAUGHN, Chief Judge. 

The Employment Security Commission is vested by statute 
with the "power and authority to  determine any and all questions 
and issues of fact or questions of law that may arise under the 
Employment Security law . . ." G.S. 96-4(m); See Employment 
Security Comm. v. Young Men's Shop, 32 N.C. App. 23, 231 S.E. 
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2d 157, review denied, 292 N.C. 264, 233 S.E. 2d 396 (1977). On ap- 
peal from a decision of the Commission, our task is twofold: First, 
we must determine whether there was evidence before the Com- 
mission to  support its findings of fact. Second, we must decide 
whether the facts found sustain the Commission's conclusions of 
law and its resulting decision. Intercraft Industries COT. v. Mor- 
rison, 305 N.C. 373, 289 S.E. 2d 357 (1982); Employment Security 
Com. v. Jarrell, 231 N.C. 381, 57 S.E. 2d 403 (1950). We find 
substantial evidence in the Record to  support the Commission's 
findings of fact. 

Claimant was disqualified from receiving benefits under G.S. 
96-14(1) which mandates such disqualification if the Commission 
determines that a person in unemployed because she left work 
voluntarily without good cause attributable to the employer. 
"Good cause," as used in the statute, connotes a reason for reject- 
ing work that would be deemed by reasonable men and women as 
valid and not indicative of an unwillingness to  work. In re Wat- 
son, 273 N.C. 629, 161 S.E. 2d 1 (1968). The Commission found that 
claimant may have had a good personal reason for leaving, but 
her leaving was without good cause attributable to the employer 
(emphasis added). It is undisputed that claimant's pregnancy made 
performing her job difficult and was the reason for the leave of 
absence on 27 May 1981. As found by the Commission, however, 
plaintiff had a duty to either return to  work on 27 June, to  re- 
quest an extension of her leave of absence, or to request other 
employment. She did not do any of these. Her failure to  return to  
work on 27 June was a voluntary termination. 

"Attributable to  the employer" as used in G.S. 96-14W means 
"produced, caused, created, or as a result of actions by the 
employer." In re Vinson, 42 N.C. App. 28, 31, 255 S.E. 2d 644, 646 
(1979). Plaintiffs employer made several attempts to contact her 
when she did not report to  work on 27 June. Had she returned, 
continuing work was available. Had the employer received word 
from plaintiffs physician that it was inadvisable to continue work, 
the employer testified that the company would have given plain- 
tiff an additional leave of absence for the duration of her pregnan- 
cy. Claimant was not formally removed from the employer's 
records until one month later, on 27 July 1981. Plaintiffs termina- 
tion was caused, not by the employer's actions, but by her own in- 
action. 
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Plaintiff contends that she was forced to leave her job 
because of pregnancy and, therefore, she is entitled to unemploy- 
ment compensation. While pregnancy was the reason for the 
plaintiffs initial leave, i t  was not the reason for her final termina- 
tion. We agree with plaintiff that a pregnant woman's acceptance 
of a leave of absence is not voluntary. See Brown v. Porcher, 502 
F. Supp. 946 (D.S.C. 19801, aff'd, 660 F. 2d 1001 (4th Cir. 19811, 
cert. denied, U S .  103 S.Ct. 796, 74 L.Ed. 2d 1000 (1983); Bogucki 
v. UnempL Comp. Bd. of Review, 54 Pa. Commw. 419, 421 A. 2d 
528 (1980); 26 U.S.C. 5 3304(a)12 (1976). The issue in this case, 
however, does not concern plaintiffs temporary leave on 27 May, 
but rather, her failure, one month later, to take the necessary 
minimal steps to  preserve the employment relationship. See 
UnempL Comp. B d  of Review v. Metzger, 28 Pa. Commw. 571, 
368 A. 2d 1384 (1977). We find the rationale from several recent 
Pennsylvania cases to be compelling: 

[Wlhere an employe [sic] leaves employment because of a tem- 
porary disability with the expectation of later returning to 
work he is required to apply for a leave of absence, give a 
timely notice, or otherwise manifest an intention not to aban- 
don the labor force. This is especially applicable where the 
leaving is an equivocal act, as where a pregnant woman 
leaves her employment and the leaving can be construed ei- 
ther as a temporary absence or an abandonment of the labor 
force. 

Flannick UnempL Compensation Case, 168 Pa. Super. 606, 610,82 
A. 2d 671, 673 (1951); quoted in Hegley UnempL Compensation 
Case, 195 Pa. Super. 630, 633-34, 171 A. 2d 797, 798 (1961); See 
also Pfeffer v. UnempL Comp. Bd of Review, 33 Pa. Commw. 601, 
382 A. 2d 511 (1978). We find nothing in the Record to merit 
reversing the conclusion that claimant left work voluntarily 
without good cause attributable to  her employer. 

The judgment of the Superior Court is, therefore, affirmed. 

Judges WHICHARD and PHILLIPS concur. 



N.C.App.1 COURT OF APPEALS 571 

State v. McLain 

STATE OF NORTH CAROLINA v. DAVID LEE McLAIN 

No. 8320SC76 

(Filed 18 October 1983) 

1. Indictment and W u r u ~ t  61 4.1- failure to call all witnesses muked on indict- 
ment - validity of indictment 

The provision of G.S. 15A-626(b) stating that, in grand jury proceedings, 
"the clerk must call as witnesses the persons whose names are listed on the 
bills by the prosecutor" is merely directory, not mandatory, and an indictment 
was not invalid because only one of the two persons whose names were listed 
on the indictment was called to testify before the grand jury. 

2. Criminal Law $$ 66.11, 86.17- pretrial identification in patrol cu-no un- 
necessary sul~gestiveness-independent origin of in-court identification 

A pretrial identification procedure whereby defendant was shown to a 
robbery victim while sitting in a police car some 30 minutes after the robbery 
was not unnecessarily suggestive and did not taint the victim's in-court iden- 
tification of defendant. Moreover, the in-court identification was competent as 
being of independent origin where the victim had plenty of time to observe the 
robber during the robbery in a store and had seen him in the store earlier on 
the night of the robbery, and where defendant was wearing the same clothing 
on each occasion that the victim saw him. 

APPEAL by defendant from Morgan, Judge. Judgment 
entered 15 September 1982 in Superior Court, RICHMOND County. 
Heard in the Court of Appeals 29 September 1983. 

Defendant was tried on a bill of indictment charging him with 
robbery with a dangerous weapon. On 10 July 1982 a t  approx- 
imately 3:00 a.m., Shirley Murphy was alone in the Fast Fare in 
Hamlet where she worked as a cashier. A white male wearing an 
orange shirt and blue jeans came into the store and asked if he 
could look a t  sunglasses. The man grabbed Shirley Murphy by the 
hair and, while holding a penknife with a one to two inch blade to  
her neck, told her to  open the cash register or he would kill her. 
When Shirley Murphy opened the register, he grabbed the money 
and ran out the door. 

About the same time, Shirley Murphy saw a police officer in 
his car and ran to the door yelling to him that she had been 
robbed. Approximately 30 minutes later, the officer returned and 
told her to go to  the police car to  see if she could identify the per- 
son in the car. The man, who was wearing an orange shirt and 
who was seated next to another police officer, had been found 
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three houses from the Fast Fare. After observing the man in the 
car for 15 seconds, Shirley Murphy returned to  the store and told 
the officer that the man in the car was the man who had robbed 
her. She had also seen the same man wearing the same clothes 
earlier that night a t  around 12:30 or 1:00 a.m., a t  which time he 
had remained in the store for around five minutes. The man was 
later identified as the defendant. 

I When the defendant was taken to  the Hamlet Police Station, 
he had a strong odor of alcohol and appeared intoxicated. The 

I defendant had been drinking to  the point where the officers did 
not attempt to  take a statement from him. 

Later that morning, the officers returned to the Fast Fare 
and found a knife behind the store and some money in the area 
where the defendant was found. There was also a car registered 
to  the defendant parked beside the Fast Fare. 

The defendant was convicted of robbery with a dangerous 
weapon, a Class D felony, and was sentenced to  18 years. From 
judgment thereon, he appeals. 

Attorney General Edmisten, by Associate Attorney Charles 
H. Hobgood for the State. 

W. Reece Saunders for defendant-appellant. 

ARNOLD, Judge. 

(11 Defendant first contends that the trial court erred in denying 
his motion to quash the bill of indictment. This contention is 
based on the fact that only one of two persons whose names were 
listed on the bill of indictment was called to  testify before the 
grand jury. Defendant cites G.S. 15A-626(b) as controlling in this 
matter. That statute reads in part: 

In proceedings upon bills of indictment submitted by the 
prosecutor to the grand jury, the clerk must call as witnesses 
the persons whose names are listed on the bills by the prose- 
cutor. . . . 
The success of defendant's contention depends on whether 

the language of G.S. 15A-626(b) is mandatory or merely directory. 
In determining if a statutory provision is to be considered man- 
datory or directory, legislative intent will control, "and this is 



N.C.App.1 COURTOFAPPEALS 573 

State v. M c L b  

usually to  be ascertained not only from the phraseology of the 
provision, but also from the nature and purpose, and the conse- 
quences which would follow its construction one way or the 
other." Ar t  Society v. Bridges, State Auditor, 235 N.C. 125, 130, 
69 S.E. 2d 1, 5 (1952). The logical purpose of the statute is not to 
insure that  all witnesses must be called by the clerk. The purpose 
of G.S. 15A-626(b) is, in fact, to provide that the clerk only call as 
witnesses persons whose names appear on the indictment. 

In similar cases involving grand jury proceedings the courts 
have held that the applicable statutory provisions are directory, 
not mandatory. In State v. Mitchell the court held that the provi- 
sions of G.S. 9-27 (now repealed) relating to the requirement that 
the foreman shall mark names of witnesses who appeared before 
the grand jury on the indictment were directory and not man- 
datory. 260 N.C. 235,132 S.E. 2d 481 (1963). See also State v. Lan- 
caster, 210 N.C. 584, 187 S.E. 802 (1936) and State v. Tudor, 14 
N.C. App. 526, 188 S.E. 2d 583 (1972). We hold that defendant's 
motion t o  quash the bill of indictment was properly denied. 

[2] Defendant next contends that the trial court erred in deny- 
ing his motion to  suppress identification testimony of Shirley 
Murphy. He contends that the pretrial identification which oc- 
curred in the Fast Fare parking lot was unnecessarily suggestive 
and tainted the in-court identification. Defendant further alleges 
that the pretrial identification occurred a t  a time when he should 
have been afforded the benefit of counsel. We disagree with both 
aspects of his argument. First, it was found a t  trial that when the 
officer asked Shirley Murphy to see if she could identify the per- 
son in the police car, no suggestions were made to her about that 
person being the actual perpetrator. Furthermore, the showing of 
a suspect to a witness while the suspect is in a patrol car beside a 
policeman is not in and of itself impermissibly suggestive. United 
States v. Hines, 455 F. 2d 1317 (D.C. Cir. 1972). 

Regardless of the pretrial identification, Shirley Murphy's in- 
court identification of the defendant was competent since it was 
clearly of independent origin. See State v. Jackson, 306 N.C. 642, 
295 S.E. 2d 383 (1982). She had had plenty of time to  observe him 
and, in fact, had seen him earlier in the store on the night of the 
robbery. The defendant had been shown to  her approximately 30 
minutes after the robbery, and he was wearing the same clothing 
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on each occasion that she saw him. We find that the court proper- 
ly denied defendant's motion to suppress. 

Defendant's contention that he was entitled to the presence 
of counsel when he was shown to Shirley Murphy a t  the scene of 
the crime is without merit. Counsel for indigents is required at  
pretrial identification proceedings only after formal charges have 
been preferred and where the presence of the indigent was re- 
quired. G.S. 7A-451(b)(2). See State v. Henderson, 285 N.C. 1, 203 
S.E. 2d 10 (19741, death sentence vacated, 428 U.S. 902 (1976). 

Defendant's third and fourth contentions are that  the court 
erred in failing to properly instruct the jury on the defenses of in- 
toxication and automatism. In both instances we find that defend- 
ant failed to object to the judge's charges a t  trial as is required 
by Rule 10(b)(2) of the Rules of Appellate Procedure. 

We have examined defendant's remaining assignments of er- 
ror and have found in them no merit. 

No error. 

Judges WELLS and EAGLES concur. 

STATE OF NORTH CAROLINA v. WALTER JUNIOR KING 

No. 8215SC1336 

(Filed 18 October 1983) 

1. Criminal Law g 66.18- voir due to qualify identification witneee unnecessary 
Because the record showed no impropriety in the pretrial identification 

procedures and provided ample evidence that the identification witness's in- 
court identification of defendant was independent in origin of the pretrial 
photographic lineup, the failure to hold a voir dire was harmless error. 

2. Criminal Law $3 99.4- sustaining court's own objections-no prejudicial error 
There is no prejudicial error in the court, on two occasions, stating to 

defense counsel that his questions were "argumentative as raised," since 
defense counsel was allowed to rephrase the question and elicited the desired 
testimony. 
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3. Searches and Seizures 1 15- standing to challenge search-waiver of right to 
challenge 

Defendant failed to  establish his standing to object to the admission of a 
sweatshirt into evidence where the record indicated that the apartment 
searched was that of defendant's brother and where defendant neither 
asserted a property interest nor possessory interest in the premises searched 
and further failed to show any other circumstances giving rise to a reasonable 
expectation of privacy therein. Further, defendant made no pretrial motion to 
suppress the evidence and thus waived his right to challenge i ts  admission. 
G.S. 15A-975. 

APPEAL by defendant from Braswell, Judge. Judgment en- 
tered 20 May 1982 in Superior Court, ALAMANCE County. Heard 
in the Court of Appeals 19 September 1983. 

Defendant was convicted of robbery with a dangerous weap- 
on. The evidence tended to show that he and an accomplice en- 
tered a shoe store, where defendant brandished a meat cleaver 
and demanded money. They obtained $70.82 in cash and fled. 

From a judgment of imprisonment, defendant appeals. 

Attorney General Edmisten, by Special Deputy Attorney 
General Jo Anne Sanford for the State. 

Raiford & Harviel, by R. Chase Raiford for defendant ap- 
pellant. 

WHICHARD, Judge. 

[I] Defendant contends the court erred in refusing his request 
for a voir dire to "qualify" an identification witness. 

The general rule in this State is that the failure . . . to hold 
a voir dire examination and make findings of fact upon objec- 
tion by a defendant to  an in-court identification, while not ap- 
proved, will be deemed harmless error where the record 
shows that the pretrial identification was proper or that the 
in-court identification of defendant had an origin independent 
from the pretrial identification. 

State v. Jordan, 49 N.C. App. 561, 565, 272 S.E. 2d 405, 408 (1980). 
Nothing in the record suggests that the photographic lineups here 
were impermissibly suggestive. Further, the record establishes 
that the in-court identification had an origin independent of the 
pretrial identification. See Neil v. Biggers, 409 U.S. 188, 93 S.Ct. 
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375, 34 L.Ed. 2d 401 (1972); State v. White, 307 N.C. 42, 296 S.E. 
2d 267 (1982); State v. Dobbins, 306 N.C. 342, 293 S.E. 2d 162 
(1982). The identification witness viewed defendant on two occa- 
sions-the first when defendant was in the store without a mask 
for approximately three minutes prior to the robbery, and the 
second during the robbery. At  the time of the robbery the 
witness saw defendant's face before defendant pulled a mask over 
it, and he stood approximately two feet from defendant during 
the robbery. He was able to describe defendant to the police; and 
within a two day period, before he saw any photographs, he was 
able to assist the police in preparing a composite drawing of 
defendant. Although he could not identify defendant from the 
first photographic lineup, in which the pictures were several 
years old, he readily identified him when shown more recent 
photographs. 

While the failure to hold a voir dire in State v. Jordan was 
upon a general objection, and the failure to hold a voir dire here 
was upon a specific request, no reason for a different rule in the 
two situations appears. We thus hold that because the record 
shows no impropriety in the pretrial identification procedures, 
and provides ample evidence that the identification witness' in- 
court identification of defendant was independent in origin of the 
pretrial photographic lineups, the failure to hold a voir dire was 
harmless error. State v. Jordan, supra; see also State v. Hamilton, 
298 N.C. 238, 243, 258 S.E. 2d 350, 353 (1979) (conceding findings 
of fact on admission of identification testimony insufficient, error 
harmless where record shows pretrial identification procedure 
was proper and in-court identification had independent origin). 

We note further that, without objection, another employee of 
the store identified defendant as one of the robbers. "It is . . . 
well settled that the admission of testimony over objection or- 
dinarily is harmless error when testimony of the same import is 
theretofore or thereafter introduced without objection." State v. 
Blount, 20 N.C. App. 448, 450, 201 S.E. 2d 566, 568, cert. denied, 
285 N.C. 86, 203 S.E. 2d 59 (1974). 

[2] Defendant contends the court erred on two occasions when it 
sustained its own objections to questions by defense counsel when 
the State had made no objections. On each occasion the court 
stated, "It's argumentative as phrased." Defense counsel then 
rephrased the questions and elicited the desired testimony. 
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The court has discretion to  ban argumentative questioning. 
State v. Satterfield, 300 N.C. 621, 627, 268 S.E. 2d 510, 515 (1980). 
We find no impropriety in the manner in which that discretion 
was exercised here. See State v. Hughes, 54 N.C. App. 117, 121, 
282 S.E. 2d 504, 507 (1981). We further perceive no conceivable 
prejudice to  defendant, since counsel was allowed to rephrase the 
questions and elicit the desired testimony. 

[3] Defendant contends the court erred in admitting, over objec- 
tion, a sweatshirt identified as the one he wore during the rob- 
bery. He argues that it was seized during a search pursuant to an 
invalid warrant. 

Defendant was present when the sweatshirt was seized. The 
State gave him timely notice that it would be introduced a t  trial. 
Defendant made no pretrial motion to suppress, however, and 
thus waived his right to challenge its admission. G.S. 15A-975. 

Further, to establish standing to object to introduction of 
this evidence, defendant had the burden of establishing that his 
personal rights were violated by the search and seizure. He had 
to  demonstrate that the area searched was one in which he had a 
reasonable expectation of privacy. See State v. Jones, 299 N.C. 
298, 306, 261 S.E. 2d 860, 865 (1980); State v. Taylor, 298 N.C. 405, 
415-16, 259 S.E. 2d 502, 508 (1979). 

The record indicates that the apartment searched was that of 
defendant's brother, and that defendant lived next door. Defend- 
ant has asserted neither a property nor a possessory interest in 
the premises searched, nor has he made a showing of other cir- 
cumstances giving rise to a reasonable expectation of privacy 
therein. Thus, irrespective of the validity of the warrant, he has 
failed to  establish his standing to object. State v. Jones, supra 

Defendant finally contends the court erred in not allowing an 
officer to  testify on cross-examination that a defendant in a 
"physical lineup" would be advised of certain rights which are 
unavailable in a photographic lineup. Defendant, however, was not 
entitled to  a "physical lineup." State v. Williams, 308 N.C. 357, 
360-61, 302 S.E. 2d 438, 440 (1983). Absent a showing of prejudice, 
the identification procedure employed will be deemed appropriate 
under the circumstances. Id. No prejudice has been shown in the 
procedure employed here. 
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Defense counsel was entitled on cross-examination to expose 
to the jury the potential for error in the procedure employed. See 
Simmons v. United States, 390 U.S. 377, 384, 88 S.Ct. 967, 971, 19 
L.Ed. 2d 1247, 1253 (1968). This did not, however, entitle him to 
inquire into other procedures which conceivably could have been 
employed. The testimony sought concerned a matter of law not in- 
volved in the case being tried. It thus had, a t  best, "only tenuous 
relevance," and the court had discretion to exclude it. State v. 
Satterfield, supra, 300 N.C. at 627, 268 S.E. 2d a t  515. 

No error. 

Chief Judge VAUGHN and Judge PHILLIPS concur. 

STATE OF NORTH CAROLINA v. LUTHER MONROE BROWN, JR. 

No. 8219SC1251 

(Filed 18 October 1983) 

1. Homicide @ 21.9- voluntuy mmslaughter-sufficiency of evidence 
The State's evidence was sufficient t o  support conviction of defendant for 

the voluntary manslaughter of his father where it tended to show that defend- 
ant, his father, and his brother were watching television in the den of their 
home; defendant left the  room, stayed out some 15 or  20 minutes, and returned 
with a double-barrelled shotgun; defendant walked to  his father, holding the 
gun toward his father's chest, and asked his father to look a t  the gun sight; 
the end of the gun barrel was between one and three feet from the father's 
chest; the father asked whether the gun was loaded and then a gunshot was 
heard; both barrels of the  shotgun had been fired; the shotgun was one of 
20-25 guns owned by the  deceased father and his sons; all three of the  men 
were familiar with the gun in question and guns in general; and a ballistics ex- 
pert testified that i t  required a six and one quarter pound pull to trigger the 
gun and cause i t  t o  fire. 

2. Criminal Law @ 102.8- jury argument-comment on failure to testify 
The trial court did not er r  in ruling that defendant's counsel could not 

argue to  the jury concerning defendant's failure to testify or to introduce any 
evidence. 

3. crimind Law @ 138 - voluntuy mmslaughter - 8ggravating factors- sufficient 
evidence of first degree murder-failure to acknowledge g d t  

The evidence in a sentencing hearing for voluntary manslaughter did not 
support the trial court's findings as aggravating factors that there was strong 
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evidence of premeditation and deliberation and that the evidence would have 
warranted submission of an issue of first degree murder to the jury. Further- 
more, the trial court erred in finding as an aggravating factor that defendant 
had not acknowledged his guilt or wrongdoing. 

Judge HEDRICK concurs in the result. 

APPEAL by defendant from Wood, Judge. Judgment entered 
22 July 1982 in the Superior Court of CABARRUS County. Heard in 
the Court of Appeals 20 September 1983. 

Defendant was indicted for the murder of his father. The 
case went to the jury on second degree murder, voluntary man- 
slaughter and involuntary manslaughter. The jury returned a ver- 
dict of guilty of voluntary manslaughter, and the trial judge 
sentenced the defendant to prison for a period of twenty years. 
Defendant appeals. 

Attorney General Rufus L. Edmisten, by Special Deputy At- 
torney General Ann Reed for the State. 

Williams, Boger, Grady, Davis and Tuttle, P.A., by Thomas 
M. Grady and John Hugh Williams for defendant-appellant. 

HILL, Judge. 

We first examine defendant's contention that the trial court 
erred in denying his motion for dismissal as to all of the offenses 
charged and the motion for a directed verdict as to second degree 
murder and voluntary manslaughter. Inasmuch as the jury failed 
to  find the defendant guilty of second degree murder, that issue 
becomes moot, leaving only the issues pertaining to voluntary and 
involuntary manslaughter. 

The definitions of the remaining offenses are well estab- 
lished. Voluntary manslaughter is the unlawful killing of a human 
being without malice, express or implied, and without premedita- 
tion and deliberation. State v. Downey, 253 N.C. 348, 117 S.E. 2d 
39 (1960). Involuntary manslaughter is the unlawful killing of a 
human being without malice, without premeditation and delibera- 
tion, and without intention to kill or inflict serious bodily injury. 
State v. Foust, 258 N.C. 453, 128 S.E. 2d 889 (1963). The difference 
between voluntary and involuntary manslaughter is a question of 
intent. As it relates to involuntary manslaughter, intent is not an 
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issue. The crux of that  crime is whether an accused unintentional- 
ly killed his victim by a wanton, reckless, culpable use of a 
firearm or other deadly weapon. State  v. Phillips, 264 N.C. 508, 
142 S.E. 2d 337 (1965); State  v. Wrenn, 279 N.C. 676, 185 S.E. 2d 
129 (1971). 

In considering a motion to dismiss a criminal charge the 
court must determine whether there is substantial evidence of 
each essential element of the offense charged. State  v. Allred, 279 
N.C. 398, 183 S.E. 2d 553 (1971). Substantial evidence is defined as 
"such relevant evidence as a reasonable mind might accept as  
adequate to support a conclusion." State  v. Smith, 300 N.C. 71, 
78-79, 265 S.E. 2d 164, 169 (1980). All the evidence, whether com- 
petent or incompetent, must be considered in the light most fa- 
vorable t o  the  State, and the State is entitled to every reasonable 
inference therefrom. State  v. Witherspoon, 293 N.C. 321, 237 S.E. 
2d 822 (19772 

[I] The evidence is summarized in pertinent part a s  follows: 

Defendant, his father, and his brother were watching televi- 
sion in the den of their home. The mother was studying for an 
exam in the kitchen which adjoins the den. The defendant left the 
room, stayed out some fifteen or twenty minutes, and returned 
with a double-barrelled shotgun. He walked to  his father, holding 
the gun toward his father's chest and asked his father t o  look at  
the  gun sight. The end of the gun barrel was between one and 
three feet from the father's chest. His father remained seated, 
but asked: "Son, that  gun is not loaded, is it?" Then a gunshot 
was heard. Both barrels had been fired, and bullets had entered 
the father's chest separated only by a small piece of skin. The 
brother of the  defendant went first to  the kitchen where his 
mother was and then to a neighbor's house where he said: "Lu- 
ther  has just shot my father, but it was an accident." 

The gun was one of twenty to twenty-five guns owned by the 
deceased father and sons and kept in the house. Two days pre- 
viously the three had gone out to the family farm to  do target 
practice, taking the gun with which the father was shot, but not 
using it. All three of the men were familiar with the gun in ques- 
tion and guns in general. A ballistics expert testified that it 
required a six and one quarter pound pull t o  trigger the gun, 
causing it to  fire. 
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Defendant offered no evidence. We conclude there was ample 
evidence, when considered in the light most favorable to the 
State, for a jury to find the defendant guilty of voluntary man- 
slaughter. The defendant was familiar with the gun, must have 
known the difficulty to trigger the gun, and certainly knew that 
pointing a double-barrelled shotgun one to three feet from the 
chest of his father constituted an act devoid of social responsibili- 
ty. The jury so found, and we overrule this assignment. 

[2] Nor did the court er r  by ruling that defendant's counsel 
could not argue to the jury concerning defendant's failure to 
testify or introduce any evidence. A contrary ruling would have 
permitted the defendant's attorney to speculate on facts not in 
evidence. See State v. Britt, 288 N.C. 699, 220 S.E. 2d 283 (1975). 

We find no error in the trial of the case, but the case must be 
remanded for resentencing. 

[3] Defendant was convicted of voluntary manslaughter, which 
carries a presumptive sentence of six years. The trial judge im- 
posed a sentence of twenty years, finding the following ag- 
gravating factors: 

15. The defendant has a prior conviction or convictions 
for criminal offenses punishable by more than 60 days con- 
finement. 

16. Additional findings of factors in aggravation. 

A. That the evidence in this case is very strong, there is 
very strong evidence of premeditation and deliberation. 

B. That the evidence in this case would have warranted 
this case going to the jury on First Degree Murder. 

C. That the defendant has not acknowledged his guilt or 
wrongdoing. 

D. That there was nothing to provoke the defendant to 
commit this crime. That the defendant has a past reputation 
for violence. 

As a mitigating factor the judge found: 

4. That the defendant was suffering from some sort of 
mental or drug condition that was insufficient to constitute a 
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defense that possibly could have reduced his culpability for 
the offense. 

We conclude the court erred in its additional findings of fac- 
tors in aggravation. Nowhere in the record do we find very 
strong evidence of premeditation and deliberation, or that the 
evidence would have warranted this case going to the jury as 
First Degree Murder. 

The court further found the defendant has not acknowledged 
his guilt or wrongdoing. We know of no reason why he should 
have been expected to do so. Defendant pleaded "Not Guilty." By 
doing so, he denied his liability and proclaimed his innocence. He 
was presumed to be innocent a t  the time, and this presumption 
continued until he was found guilty by the jury. 

When it is found that the judge erred in a finding in aggrava- 
tion and imposed a sentence beyond the presumptive term, the 
case must be remanded for a new sentencing hearing. State v. 
Ahearm, 307 N.C. 584, 300 S.E. 2d 689 (1983). 

Remanded with instructions. 

Judge HEDRICK concurs in the result. 

Judge WEBB concurs. 

ROBERT H. GILBERT v. JOE Q. THOMAS, JR. 

No. 828SC967 
(Filed 18 October 1983) 

Appeal and Error 1 59.2; Rules of Civil Procedure 1 15- appellate review of 
directed verdict-inability to consider theories on appeal that were not before 
trial court 

In a breach of contract action where the issue a t  trial, as stipulated in a 
pre-trial order and as defined in the complaint, required evidence of an agency 
relationship to support the action for breach of contract, appellant could not of- 
fer on appeal five new theories to establish the existence of a contract that 
were not considered a t  the trial level since to do so would be to review the 
case "as the parties might have tried it." G.S. 1A-1, Rules 15 and 16. 
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APPEAL by plaintiff from Rouse, Judge. Judgment entered 27 
April 1982 in Superior Court, LENIOR County. Heard in the Court 
of Appeals 22 August 1983. 

Plaintiff appeals from trial court's granting of motion for 
directed verdict at  close of plaintiffs evidence in action for 
breach of contract. 

Wallace, Barwiclc, Landis, Rodgman & Bower, P.A., by P. C. 
Barwick, Jr. and Joseph S. Bower, for plaintiff appellant. 

White, Allen, Hooten, Hodges & Hines, P.A., by Thomas J. 
White and John R. Hooten, for defendant appellee. 

BECTON, Judge. 

On 24 March 1979, plaintiff Robert H. Gilbert, made the high 
bid to purchase the J. W. Gates Farm a t  an auction conducted by 
Barrow-Kennedy Auction Company (Barrow-Kennedy). Barrow- 
Kennedy acted as selling agent for the true owners, Gates' heirs. 
Originally the farm had been offered a t  auction as nine separate 
tracts, identified as such on the Barrow-Kennedy sales map. Bar- 
row-Kennedy next offered to sell the farm in groups of two or 
three tracts, and then, even later, offered to sell the farm as  a 
whole. According to the Barrow-Kennedy map, only two of the 
nine tracts, tracts 8 and 9, carried tobacco allotments. Since the 
total price of the entire farm to Gilbert was higher than an- 
ticipated, Gilbert advertised to sell his right to purchase twenty 
acres of the farm, tracts 1 and 2 on the Barrow-Kennedy map. 
The closing on all the tracts had to  be made on or before 24 April 
1979. 

On 11 April 1979 defendant, Joe Q. Thomas, Jr., agreed in 
writing "to purchase Tract Number 1 and Number 2 of the Gates 
Farm (Barrow-Kennedy Map dated 24 March 1979) for the price of 
$51,250.00." The existence of a tobacco allotment was not dis- 
cussed. Under the terms of the agreement, Gilbert received 
$1,250.00 as a binder. The balance was to be paid to Barrow- 
Kennedy on 23 April 1979. 

The following day, 12 April 1979, Thomas entered into a con- 
tract of sale with W. W. Kennedy of Barrow-Kennedy to purchase 
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Tracts 1 and 2 for $51,250.00. The contract specifically stated 
"These tracts do not contain tobacco allotments with them." 
Under the terms of the contract, Thomas made an $11,250 down 
payment-$10,000 deposited with Kennedy, and the $1,250 he 
previously paid to  Gilbert. The balance was due on or before 24 
April 1979. 

Kennedy testified that he informed Thomas prior to signing 
the 12 April 1979 contract that Thomas would have to  execute a 
U.S. Department of Agriculture, ASCS Form 155 before the clos- 
ing on 23 April 1979. The sale of the farm had precipitated a 
reallocation of the tobacco allotments. Form 155 served to  waive 
any tobacco allotment granted to Tracts 1 and 2. Thomas assured 
Kennedy that he would sign the form before the closing, but he 
failed to  do so, despite repeated reminders by Kennedy. As a 
result, the ASCS committee gave Thomas 2219 pounds of the 
Gates Farm's tobacco allotment. Further, the deed conveying 
Tracts 1 and 2 to  Thomas contained no reservation of the tobacco 
allotment t o  the grantor. 

Gilbert brought this action against Thomas for breach of the 
12 April 1979 contract and for fraud. At the close of Gilbert's 
evidence, Thomas was granted a directed verdict. Gilbert appeals. 

Gilbert excepts and assigns error to  the trial court's granting 
of Thomas' motion for directed verdict. Gilbert argues that there 
was sufficient evidence of "the existence of a contract between 
defendant and plaintiff' to  withstand the motion for directed ver- 
dict. 

On appeal, Gilbert frames the question for this Court in the 
broad language of the motion for directed verdict. "In passing 
upon a trial judge's ruling as to a directed verdict, we cannot 
review 'the case as the parties might have tried it; rather, we 
must review the case as tried below, as reflected in the record on 
appeal." Tallent v. Blake, 57 N.C. App. 249, 252, 291 S.E. 2d 336, 
339 (1982). In the pleadings, Gilbert based his actions for breach 
of contract and for fraud solely on the 12 April 1979 contract. He 
alleged that Kennedy acted as his agent in the transaction. The 
parties later stipulated in a pre-trial order that the Gilbert's issue 
on breach of contract was: "Did the defendant breach his contract 
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with the plaintiff as alleged in the complaint?" A pre-trial order 
"controls the subsequent course of the action, unless modified at 
the trial to prevent manifest injustice." N.C. Gen. Stat. 5 1A-1, 
Rule 16 (1969) (emphasis added). In this case, Gilbert had not 
asked leave to modify the pre-trial order prior to the granting of 
the motion. Thus, the narrow issue before the trial court required 
evidence of an agency relationship to support the action for 
breach of the 12 April 1979 contract. 

Gilbert offers this Court five new theories to establish the 
existence of a contract between plaintiff and defendant: (a) the 11 
April 1979 agreement created a binding contract; (b) the 11 April 
1979 agreement is a contract of assignment; (c) the reservation of 
the tobacco allotment was omitted by Gilbert and Thomas from 
the 11 April 1979 contract by mutual mistake and the parties 
should be allowed to reform the contract; (dl Gilbert is an in- 
tended beneficiary of the 12 April 1979 contract; and (el the 12 
April 1979 contract is a new substitute contract-a novation. We 
are unable to consider these different theories in passing upon 
the trial judge's ruling on the motion for directed verdict. To do 
so would be to  review the case "as the parties might have tried 
it." Tallent a t  252, 291 S.E. 2d a t  339. 

Under North Carolina's "notice theory of pleading," a trial 
proceeds on the issues raised by the pleadings unless the plead- 
ings are amended. Roberts v. William N. and Kate B. Reynolds 
Mem. Park, 281 N.C. 48, 187 S.E. 2d 721 (1972). If an issue not 
raised by the pleadings is tried by the "implied consent" of the 
parties, the pleadings are deemed amended, as in a contract case 
in which plaintiff, without objection, presents evidence of 
negligence. See N.C. Gen. Stat. 5 1A-1, Rule 15(b) (1969); 1 McIn- 
tosh, North Carolina Practice and Procedure 5 970.80 (Supp. 
1970). When, however, the evidence used to support the new issue 
would also be relevant to support the issue raised by the plead- 
ings, the defendant has not been put on notice of plaintiffs new 
or alternate theory. Therefore, defendant's failure to object does 
not constitute "implied consent." See, 1 Mclntosh, North Carolina 
Practice and Procedure 5 970.80 (Supp. 1970); 6 C. Wright and A. 
Miller, Federal Practice and Procedure 5 1493, a t  456 & n. 71 
(1971). 
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In this case, the evidence relied on by Gilbert to support his 
new theories was essential to proving the original agency theory. 
Thomas was not put on notice of Gilbert's new theories. Rule 
15(b) allows "amendment by implied consent to change the legal 
theory of the case so long as the opposing party has not been 
prejudiced in presenting his case, i.e., where he had a fair 
opportunity to  defend his case." Roberts at  59; 187 S.E. 2d a t  727. 

By analogy, in ruling on a motion for directed verdict, the 
trial judge must have a fair opportunity to evaluate the evidence 
on all issues. In this case, the trial judge's focus had been nar- 
rowed by the pretrial order. Even assuming that "manifest in- 
justice" might allow an amendment by implied consent, the 
nature of the evidence presented failed to put Thomas and the 
trial judge on notice. Gilbert had the burden of asking leave of 
the court to  modify the pleadings and pre-trial order, thereby 
broadening the trial judge's evaluation of the evidence and issues. 

Since the agency theory was the sole theory before the trial 
court, we are  unable to consider Gilbert's additional theories on 
appeal. "A party may not acquiesce in the trial of his case upon 
one theory below and then argue on appeal that it should have 
been tried upon another. Bryan Builder's Supply v. Midyette, 274 
N.C. 264, 162 S.E. 2d 507 (1968) . . . This is true with respect to a 
motion for directed verdict." Tallent a t  252, 291 S.E. 2d a t  339. 

For the foregoing reasons, we uphold the trial court's grant- 
ing of Thomas' motion for a directed verdict. 

Affirmed. 

Chief Judge VAUGHN and Judge HILL concur. 
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CITY OF WILMINGTON v. SHELDON PIGOTT AND WIFE. JANICE PIGOTT, AND 
THE TRAVELERS INSURANCE COMPANY 

No. 825DC1194 

(Filed 18 October 1983) 

Insurance 1 149- municipal liability policy -building inspector's order to remove 
greenhouses 

A city building inspector's order that defendants remove two greenhouses 
from their property because he mistakenly believed they violated the city 
building code was not an "accident" which resulted in property damage 
"neither expected nor intended by plaintiff city so as to constitute an "occur- 
rence" which would be covered by multi-peril insurance policy purchased by 
the city. 

APPEAL by defendant Travelers Insurance Company from 
Lambeth, Judge. Judgment entered 11 August 1982 in District 
Court, NEW HANOVER County. Heard in the Court of Appeals 29 
September 1983. 

On 10 May 1978 defendants Sheldon and Janice Pigott were 
informed by A. Haywood Rowan, chief building inspector for the 
City of Wilmington, that  two greenhouses on their property did 
not meet the requirements of the  city building code. The Pigotts 
were further advised that  if the buildings were not brought into 
compliance with the code within 30 days they would have to  be 
demolished. The two greenhouses were in fact removed by plain- 
tiff a t  Rowan's direction a t  the conclusion of the 30 day period. 

On 6 November 1978, after the  removal of the  buildings, the  
Pigotts received a letter from Rowan stating that  if the  green- 
houses were less than 400 square feet they would be allowed. 
Since one of the  two buildings in question was 216 square feet 
and, thus, clearly within the  code, and the other was 416 square 
feet and, thus, easily conformable to  the code, the Pigotts filed 
suit against the City of Wilmington, contending that  they were 
entitled to damages for the loss of the greenhouses. 

A t  the time of these events, the City of Wilmington had in ef- 
fect a multi-peril policy with the  Travelers Insurance Company. 
After receiving notice from the City of the Pigotts' complaint, 
Travelers denied coverage on the ground that there was no "oc- 
currence" within the meaning of the policy. 
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A motion for summary judgment was granted as to defend- 
ant Rowan and subsequently affirmed on appeal. See 50 N.C. App. 
401, 273 S.E. 2d 752 (1981). A similar motion was denied as to the 
City of Wilmington. The City then filed an action for declaratory 
judgment to  determine the rights and obligations of all the par- 
ties involved. At that hearing i t  was determined that there was 
coverage available to the City under its policy with Travelers In- 
surance Company. From that judgment defendant Travelers In- 
surance appeals. 

Martin, Wessell and Owens, by John C. Wessell, III, for 
plaintiff-appellee. 

Franklin L. Block for defendant-appellees. 

Crossley and Johnson, by Robert W. Johnson, for defendant- 
appellant. 

ARNOLD, Judge. 

Defendant Travelers Insurance contends that the court erred 
in ordering i t  to  provide coverage to  the City of Wilmington in 
that there was no "occurrence" within the meaning of the policy. 
We agree. The trial court's order is reversed. 

Section 2, Coverage C of the insurance policy in question pro- 
vides in part: 

The Company will pay on behalf of the insured all sums 
which the insured shall become legally obligated to pay as 
damages because of bodily injury or property damage to 
which the insurance applies, caused by an occurrence . . . 
(emphasis added). 

The definition section of the policy provides that " 'occur- 
rence' means an accident, including continuous or repeated ex- 
posure to  conditions, which results in bodily injury or property 
damage neither expected nor intended from a standpoint of the 
insured " (Emphasis added.) 

From the facts a t  hand then, in order for there to  have been 
an "occurrence," ordering the Pigotts to remove their two green- 
houses must have constituted an "accident" which resulted in 
property damage "neither expected nor intended" by the City. 
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Both plaintiff and defendant rely on the case of Edwards v. 
Akion, 52 N.C. App. 688, 279 S.E. 2d 894, aff d, 304 N.C. 585, 284 
S.E. 2d 518 (1981). In that case a garbage collector in the City of 
Raleigh became involved in an argument with the plaintiff over 
whether he should remove a tire from her backyard. The City had 
in effect a liability insurance policy which defined "occurrence" in 
a manner which is essentially the same as the definition involved 
in the case a t  hand. This Court held in Edwards that an inten- 
tional assault committed by a city employee, when neither ex- 
pected nor intended by the City, was an occurrence if committed 
within the scope of the employer's duties. 52 N.C. App. a t  693,279 
S.E. 2d a t  897. 

Defendant contends that the facts of Edwards are substan- 
tially different from those being considered here. We agree. In 
Edwards, i t  was clearly not expected or intended that the city 
employee assault residents along his route. His action did con- 
stitute an "accident" as defined by the policy. 

The words "accident" and "accidental" have generally been 
held by the courts to mean "that which happens by chance or for- 
tuitously, without intention or design, and which is unexpected, 
unusual, and unforeseen." 43 Am. Jur. 2d, Insurance, 5 559, 
Skillman v. Insurance Co., 258 N.C. 1, 7, 127 S.E. 2d 789, 793 
(1962). We cannot label Inspector Rowan's order to  the Pigotts to 
remove their greenhouses an "accident." The decision did not hap- 
pen by chance and was not unexpected, unusual or unforeseen. It 
was certainly intended by the City that as chief building inspec- 
tor Rowan would exercise his discretion to  make these sorts of 
decisions as he saw fit. While Rowan may have mistakenly or er- 
roneously interpreted the Wilmington building code, his conduct 
did not amount to an "accident." Since there was no showing a t  
trial that the act of the City constituted an "accident," we find 
that there was no "occurrence" within the meaning of the multi- 
peril insurance policy. The trial court's order is, therefore, re- 
versed. 

Reversed. 

Judges PHILLIPS and EAGLES concur. 
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No. 8224SC1186 

(Filed 18 October 1983) 

Torts Q 1- failure to show existence of duty-directed verdict improperly denied 
In an action which was pled and tried in tort and in which plaintiffs 

sought damages for damage caused to their trees by defendants' horses run- 
ning at  large, in order to establish negligence on the part of defendants it was 
imperative that plaintiffs show a breach of some duty, and the record was 
devoid of any evidence of any duty on the part of the defendants. Therefore, 
defendants' motion for a directed verdict at the close of the evidence should 
have been granted. 

APPEAL by defendant from Allen (C. Walter), Judge. Judg- 
ment entered 10 June 1982 in Superior Court, WATAUGA County. 
Heard in the Court of Appeals 29 September 1983. 

In May 1978 plaintiffs began cultivating a number of seed- 
lings on the property of J. D. Harmon for the purpose of selling 
them as Christmas trees. Plaintiffs had orally agreed to share 
their profits with Harmon in exchange for the privilege of using 
his land. This agreement was later reduced to writing on 7 May 
1979. 

Prior to this agreement, defendants, who owned property ad- 
jacent to  Harmon, orally agreed with Harmon that the livestock 
of each would be allowed to  graze and roam on the land of the 
other. At the time that plaintiffs began their tree business, the 
Harmon property was being used by defendants as a pasture for 
their four horses and plaintiffs had been told of this agreement by 
Harmon. In addition, Harmon told plaintiffs that he would be 
unable to  build a fence between his property and that of defend- 
ants. 

Plaintiffs testified a t  trial that defendants promised to build 
a fence to  keep the horses off of the Harmon property, but failed 
to  do so until 1980. Plaintiffs constructed an electric fence around 
their trees in 1978, but the fence proved inadequate as the horses 
entered the property in 1978, 1979 and 1980. Plaintiffs testified 
that  they lost 2,642 trees a t  two dollars per tree in 1979 and 3,421 
trees a t  three dollars per tree in 1980 due to the horses being in 
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the  pasture and stepping on and eating the trees. Plaintiffs did 
not claim damages for the time period following the date when 
defendants erected the fence. 

At the close of plaintiffs' evidence, and again a t  the close of 
all of the evidence, defendants moved for a directed verdict on 
the  ground that plaintiff failed to  establish a prima facie case of 
negligence against the defendants and on the ground that plain- 
tiffs established their own contributory negligence as a matter of 
law. Both motions were denied. The jury returned a verdict for 
plaintiffs in the amount of $3,750. From that verdict, defendants 
appealed. 

Randal S. Marsh for plaintiff-appellees. 

Mow&, Golding and Phillips, by William C. Morris, Jr., John 
C. Cloninger and Kathy G. Lindsay for defendant-appellants. 

ARNOLD, Judge. 

Defendants contend that the trial court erred in denying 
their motion for directed verdict. They allege that plaintiffs failed 
t o  prove facts or circumstances which would establish that de- 
fendants did in fact have a duty to  keep their horses from "run- 
ning a t  large." We agree and hold that defendants' motion for 
directed verdict should have been granted a t  trial. 

This case was pled and tried in tort. In order to  establish 
negligence on the part of defendants i t  was imperative that plain- 
tiffs show a breach of some duty. Jenkins v. Stewart and 
Everette Theatres, Inc., 41 N.C. App. 262, 254 S.E. 2d 776, cert. 
denied 297 N.C. 698,259 S.E. 2d 295 (1979). See W. Prosser, Torts 
g 30 (4th ed. 1971). 

The evidence in the record before us shows that plaintiffs 
and defendants both had a right to  use the property for their own 
particular purposes. Defendants had been granted permission 
from Harmon to  use the land as grazing pasture for their horses. 
Plaintiffs were subsequently allowed to use the same land for the 
purpose of growing Christmas trees, and although that agreement 
was later reduced to  writing there is no evidence that the writing 
in any way revoked the prior agreement with defendants, or that 
it was even relevant as between these parties. 
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In fact, we are  unable to determine what rights and duties 
were bestowed upon plaintiffs by their agreement with Harmon 
since i t  does not appear in the record a t  all. We are  bound by the 
record and find no evidence of any duty on the part of defend- 
ants. For that  reason defendants' motion for directed verdict was 
improperly denied. 

Reversed. 

Judges WELLS and EAGLES concur. 

G & M SALES OF EASTERN NORTH CAROLINA, INC. v. WILLIAM F. 
BROWN 

No. 828DC1180 

(Filed 18 October 1983) 

1. Rules of Civil Procedure 1 55- entry of default and default judgment before 
time to answer expired 

The clerk of court was without authority to make an entry of default and 
to enter a default judgment one day before the time to answer had expired. 
G.S. 1A-1, Rule 55. 

2. Rules of Civil Procedure % 55- r i n g  of motion-correspondence between 
counsel-no filing of pleading which would prohibit entry of default 

Defendant's filing of a motion to set aside an entry of default and a 
default judgment and correspondence between counsel for both parties did not 
constitute the filing of a pleading within the purview of G.S. 1A-1, Rule 55(a) 
which would prohibit the clerk from subsequently making another entry of 
default. 

,APPEAL by defendant from Jones (Arnold 0.1, Judge. Judg- 
ment entered 23 September 1982 in District Court, WAYNE Coun- 
ty. Heard in the Court of Appeals 29 September 1983. 

The following facts a re  not controverted. This is a civil action 
in which plaintiff seeks to recover $6,842.57 with interest for mer- 
chandise delivered t o  defendant on an open account. This action 
was filed and summons issued on 12 February 1982. Defendant 
was served with the complaint and summons on 18 February 
1982. On 19 March 1982, twenty-nine days later, the Clerk of 
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Superior Court filed an entry of default and a default judgment 
against defendant for his failure to answer. On 19 August 1982, a t  
2:51 p.m., defendant filed a motion to  strike the entry of default 
and default judgment of 19 March. That same day a t  2:54 p.m. 
plaintiff successfully sought a second entry of default. On 26 
August 1982 defendant moved for dismissal of the second entry of 
default and filed a proposed answer. After a hearing on defend- 
ant's motions to set aside the 19 March entry and judgment of 
default and to  dismiss the 19 August entry of default, the trial 
court entered an order denying both motions. From that order 
defendant appealed. 

Taylor, Warren, Kerr & Walker, by David E. Hollowell for 
the plaintifj appellee. 

Wells, Blossom 6 Burrows, by Richard L. Burrows, and 
Phillips & Phillips, by David 57 Phillips, for the defendant, u p  
pellant. 

HEDRICK, Judge. 

[I] Defendant first argues that the court erred in denying his 
motion to set aside the entry of default and default judgment 
entered on 19 March 1982. We agree. Rule 55 of the North Caro- 
lina Rules of Civil Procedure, in pertinent part, provides: 

(a) Entry. When a party against whom a judgment for af- 
firmative relief is sought has failed to plead . . . the clerk 
shall enter his default. 

(b) Judgment. . . . 
(1) By the Clerk.- When the plaintiffs claim against 

a defendant is for a sum certain . . . the clerk upon re- 
quest of the plaintiff . . . shall enter judgment for that 
amount and costs against the defendant, if he has been 
defaulted for failure to appear. . . . 

(Emphasis added.) All parties recognize that the entry of default 
and default judgment dated 19 March 1982 were entered one day 
before the time to  answer had expired. Thus the Clerk was 
without authority to  make an entry of default and enter a default 
judgment on 19 March 1982, and the same are nullities. 
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Finally, defendant contends the court erred in denying his 
motion to set aside the "second entry of default" dated 19 August 
1982. Defendant argues that since plaintiff made a motion on 19 
August 1982 for the entry of default in question, he was entitled 
to five days notice pursuant to Rule 6(d) of the North Carolina 
Rules of Civil Procedure, which provides: "A written motion, 
other than one which may be heard ex parte, and notice of the 
hearing thereof shall be served not later than five days before the 
time specified for the hearing. . . ." Clearly, the motion in ques- 
tion "may be heard ex parte." Thus the rule relied on by defend- 
ant is inapplicable. 

[2] Defendant next argues that the Clerk was without authority 
to make an entry of default on 19 August because defendant had 
filed a pleading within the meaning of Rule 55(a) of the North 
Carolina Rules of Civil Procedure. Citing Peebles v. Moore, 302 
N.C. 351, 275 S.E. 2d 833 (1981) and Miller v. Belk, 18 N.C. App. 
70, 196 S.E. 2d 44 (1973), defendant argues that his lawyer's cor- 
respondence with plaintiffs counsel, together with his motion to 
set aside the entry of default and default judgment dated 19 
March 1982, constituted a pleading within the meaning of the 
Rule; defendant then argues that he was thus entitled to notice 
within the meaning of Rule 55(a) because he had made an ap- 
pearance. 

The cited cases are clearly distinguishable on the critical 
point of whether defendant had filed a pleading within the mean- 
ing of Rule 55(a). The filing of a motion to set aside the entry of 
default and default judgment dated 19 March 1982 and the cor- 
respondence between counsel clearly do not amount to the filing 
of an answer within the meaning of the Rule. While it is uncon- 
troverted that defendant had made an appearance in the action, 
this fact is of no significance in determining whether he was en- 
titled to  notice of plaintiffs motion for an entry of default under 
Rule 55(a). It is only in reference to entry of a default judgment, 
under Rule 55(b), that a party's appearance entitles him to notice. 
Since defendant had not filed an answer within the time pre- 
scribed by Rule 12, the Clerk had authority to make an entry of 
default on 19 August 1982, and the court did not err  in denying 
defendant's motion to  set it aside. 
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The result is: that  portion of the order denying defendant's 
motion to set  aside the entry of default and default judgment 
dated 19  March 1982 is reversed; that  portion of the order deny- 
ing defendant's motion to  set  aside the entry of default dated 19 
August 1982 is affirmed; the cause is remanded to the District 
Court for further proceedings. 

Reversed in part, affirmed in part,  and remanded. 

Judges WEBB and HILL concur. 

STATE OF NORTH CAROLINA v. CLINTON MORRIS 

No. 8220SC1333 

(Filed 18 October 1983) 

Assault and Battery B 14.5- assault with a deadly weapon with intent to kill-suf- 
ficiency of evidence 

In a prosecution for assault with a deadly weapon with intent to kill, the 
trial court properly submitted the case to  the jury where the State's evidence 
tended to show that defendant slit the prosecuting witness's neck, face and 
stomach with a knife and a t  one point warned the witness that when he fell 
the next time, he would be dead, and where the witness was rushed to the 
hospital and received over forty stitches in his neck, stomach and face. 

APPEAL by defendant from Beaty, Judge. Judgment entered 
17 August 1982 in Superior Court, UNION County. Heard in the 
Court of Appeals 19 September 1983. 

Defendant was charged with assault with a deadly weapon 
with intent to kill. The State's evidence tended to  show: At  
around 9:00 p.m. on 31 May 1982, defendant, who had been hiding 
behind a telephone pole, jumped State's witness, Mr. Cecil Earp, 
and cut his neck with a knife. As Earp  fell t o  the ground, defend- 
an t  warned him that when Earp  fell the  next time, he would be 
dead. Earp  stood and defendant then cut his face with the knife. 
Ea rp  again fell and defendant jumped to  the ground near Earp  
and cut his stomach. 

Earp  was taken to the hospital by ambulance, where he 
received twenty-six stitches in his stomach, four stitches on his 
face and stitches on his neck. 
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Earp had not provoked defendant; he had neither struck 
defendant nor said anything to  him prior to  being attacked. 

The defendant's evidence tended to show: At around 9:00 
p.m. on 31 May 1982, State's witness, Ms. Annie Knight, was 
walking down the road with Cecil Earp when she spotted defend- 
ant standing on a corner waiting for a ride. Upon seeing defend- 
ant, Ms. Knight pointed to him and said, "There he is. Get him." 
Earp walked over to  defendant, knocked him down and held him 
to  the ground. Earp was on top of defendant, choking him when 
defendant pulled out his knife and warned him that if he didn't 
get off, defendant would force him off. When Earp would not let 
defendant up, defendant cut him on the neck. Earp drew back, 
allowing defendant to  stand, but as defendant rose, Earp hit him. 
Defendant then slit Earp's stomach. 

Defendant walked to  the home of Reverend and Mrs. Helms 
down the street  and told Mrs. Helms that Earp had jumped-him 
and that defendant had cut and perhaps killed him. Defendant 
asked them to  call the police. 

Attorney General Edmisten, by Guy A. Hamlin, Assistant 
Attorney General, for the State. 

Joseph P. McCollum, JT., for defendant appellant. 

VAUGHN, Chief Judge. 

In his first Assignment of Error, defendant contends that the 
trial judge erred in denying defendant's motion for judgment of 
nonsuit a t  the close of the State's evidence. Defendant argues 
that there was insufficient evidence of intent to  kill to  merit s u b  
mission t o  the jury on the charge of assault with a deadly weapon 
with intent to  kill. For the reasons set forth below, we find that 
the judge was correct in denying defendant's motion and submit- 
ting the case to the jury. 

When ruling on a motion for judgment of nonsuit, the 
evidence must be considered in the light most favorable to the 
State and the State is entitled to  every reasonable inference to be 
drawn therefrom. State v. Agnew, 294 N.C. 382, 241 S.E. 2d 684, 
cert. denied, 439 U.S. 830, 99 S.Ct. 107, 58 L.Ed. 2d 124 (1978). 
Any evidence a t  all, even a mere scintilla, that tends to  prove 
defendant's guilt or which leads to that conclusion as a logical or 
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legitimate deduction is for the jury to  resolve. Once the State 
produces evidence of the fact in issue, the jury must decide 
whether i t  is convinced beyond a reasonable doubt of defendant's 
guilt. See id.; State v. Smith, 291 N.C. 505, 231 S.E. 2d 663 (1977). 

The State, in this case, produced substantial evidence war- 
ranting submission to  the jury on the question of defendant's 
guilt. The State's evidence tended to show that defendant slit 
witness Earp's neck, face and stomach with a knife and a t  one 
point warned Earp that when he fell the next time, he would be 
dead. Earp was rushed to the hospital, where he received over 
forty stitches on his neck, stomach and face. 

Intent to kill, being a state of mind of the defendant, is not 
easily susceptible of proof, and ordinarily must be proven by cir- 
cumstantial evidence from which a jury could reasonably infer in- 
tent. State v. Ransom, 41 N.C. App. 583, 255 S.E. 2d 237 (1979). 
The nature of the assault, the manner in which i t  was made, and 
the surrounding circumstances are all matters from which an in- 
tent to kill could be inferred. Id. The inference is to be drawn by 
the jury, not the Court. See State v. Thacker, 281 N.C. 447, 189 
S.E. 2d 145 (1972). The circumstances and manner of the assault in 
this case, viewed in the light most favorable to the State, was suf- 
ficient to withstand defendant's motion for nonsuit. The evidence 
merited consideration by the jury. 

In response to  defendant's second contention that the trial 
court committed prejudicial error in instructing the jury on 
assault with intent to  kill inflicting serious injury, we find that 
for the reasons set out above, there was sufficient evidence 
meriting such instruction. 

No error. 

Judges WHICHARD and PHILLIPS concur. 
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WARREN BROTHERS COMPANY, A DIVISION OF ASHLAND On, INC. V. NORTH 
CAROLINA DEPARTMENT OF TRANSPORTATION 

No. 8221SC1159 

(Filed 18 October 1983) 

Highways and Cutways 8 9- highway construction contract-no right of action by 
subcontractor 

Where a highway construction contract provided that a subcontractor 
could not assert a claim against defendant Department of Transportation, the 
contractor could not assert a claim against defendant on behalf of its subcon- 
tractor. 

APPEAL by plaintiff from Rousseau, Judge. Judgment 
entered 23 July 1982 in Superior Court, FORSYTH County. Heard 
in the Court of Appeals 27 September 1983. 

This is a civil action upon a highway construction contract in 
which plaintiff seeks to recover on behalf of Lancaster Brothers, 
Inc. (hereinafter Lancaster), a subcontractor, because of dif- 
ficulties encountered by Lancaster in installing guardrails. Plain- 
tiff sued alleging among other things: 

11. Upon information and belief, the total reasonable and 
additional costs incurred to  perform the work a t  the Project 
. . . amount to  $52,442.12, and Lancaster is entitled t o  
recover said amount from the Defendant through the Plain- 
tiff. 

17. Upon information and belief, the Defendant owes 
Lancaster through the Plaintiff the additional sum of 
$1,394.57. 

21. Upon information and belief, Lancaster has been 
dainaged by the retention of $28,800.00 in liquidated damages 
by the Defendant and Lancaster is entitled to  have said sum 
remitted to  it. 

On 12 March 1982 the defendant moved to dismiss the com- 
plaint pursuant to Rule 17, North Carolina Rules of Civil Pro- 
cedure, for failure to prosecute in the name of the real party in 
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interest. The motion was denied on 23 July 1982. Following the 
denial of the motion and with the consent of both parties, the trial 
court heard an oral motion by the defendant for summary judg- 
ment pursuant to Rule 56, North Carolina Rules of Civil Pro- 
cedure. The court, after reviewing the pleadings and discovery 
conducted, granted summary judgment for the defendant. 

From entry of summary judgment for the defendant, plaintiff 
appealed. The defendant cross-appealed from the denial of its mo- 
tion to dismiss under Rule 17 and from an earlier ruling denying a 
motion to  quash an alias and pluries summons. 

Miller, Johnston, Taylor & Allison, by Robert J. Greene, Jr., 
for the plaintiff, appellant. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Blackwell M. Brogden, Jr., for the defendant, appellee, 
cross-appellant. 

HEDRICK, Judge. 

Summary judgment shall be granted "if the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as 
to any material fact and that any party is entitled to a judgment 
as  a matter of law." N.C. RULES CIV. PROC. 56(c). Where the 
pleadings or proof of either party disclose that no claim or 
defense exists, summary judgment is proper. McNair v. Boyette, 
282 N.C. 230, 192 S.E. 2d 457 (1972). In such cases the claim or 
defense of a party is said to be insurmountably barred. See e.g., 
Jones v. City of Greensboro, 51 N.C. App. 571, 277 S.E. 2d 562 
(1981). Our examination of the record in the instant case discloses 
such a bar to plaintiffs claim and dictates that the trial court's 
grant of summary judgment for defendant be affirmed. 

It is undisputed that plaintiff brings this action on behalf of 
its subcontractor, Lancaster, and that any recovery by plaintiff 
from defendant will inure to the benefit of Lancaster. Also un- 
disputed is that the contract entered into by plaintiff and defend- 
ant contains the following provision: 
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The Contractor shall not sublet, sell, transfer, assign, or 
otherwise dispose of the contract or any portion thereof, or 
of his right, title or interest therein, without written consent 
of the Engineer. . . . The approval of any subcontract will 
not release the Contractor of his liability under the contract 
and bonds, nor will the Sub-contractor have any claim against 
the Commission (now NCDOT) by reason of the approval of 
the subcontract. 

Under this provision, Lancaster has no claim against the defend- 
ant; plaintiff thus has no claim on behalf of Lancaster. Because 
the record discloses an insurmountable bar to any claim by plain- 
tiff on behalf of Lancaster, summary judgment for defendant was 
proper. 

Plaintiff cites Blount Bros. Constr. Co. v. United States, 348 
F. 2d 471 (Ct. C1. 1965) and Seger v. United States, 469 F. 2d 292 
(Ct. C1. 1972) in support of its argument that summary judgment 
was inappropriate. We find these cases inapposite. The contract 
in the instant case provides that plaintiffs subcontractor may not 
assert a claim against the defendant. The subcontractor may not 
do indirectly through plaintiff what it could not do directly by 
suit against the defendant. 

The defendant's appeal is moot upon the affirmation of sum- 
mary judgment in its favor. 

Affirmed. 

Judges WEBB and HILL concur. 

RAYMOND R. MEDLIN v. SEENA L. MEDLIN 

No. 8220DC1108 

(Filed 18 October 1983) 

1. Divorce and Alimony 8 21.3- no specific finding of ability to comply with 
alimony order - implicit in findings 

Although there was not an explicit finding of present ability to comply or 
to take reasonable measures to  enable plaintiff to comply with an order of 
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alimony, that plaintiff had the ability to comply, or to deal with his assets so 
as to enable him to comply, and had willfully failed or refused to do so, was im- 
plicit in findings which dealt with his assets. 

2. Divorce and Alimony Q 19.4- modification of alimony-failure to show 
changed circumstances 

Plaintiff failed to carry his burden of proving that his present overall cir- 
cumstances, compared with those circumstances present a t  the time of the 
original alimony award, entitled him to a reduction in payment. 

APPEAL by plaintiff from Honeycutt, Judge. Order entered 4 
June 1982 in District Court, UNION County. Heard in the Court of 
Appeals 19 September 1983. 

In a consent order dated 10 January 1980 the court found 
that defendant was a dependent spouse and ordered plaintiff, in- 
ter  alia, to pay her $200 per month as permanent alimony. On 22 
April 1982 defendant moved that plaintiff be required to  show 
cause why he should not be held in contempt for arrearages. On 
18 May 1982 plaintiff moved for an order reducing the payments 
on grounds of inability to pay resulting from decreased income. 

The court found as facts that plaintiff had made no payments 
in 1982 and was $1,000 in arrears; that he was the sole proprietor 
of a business; that he had grossed approximately $3,000 during 
1982; that he had listed his business for sale for $35,000; that he 
had recently obtained a $17,000 loan; and that he owned a 1977 
Dodge van, a 1972 Chevrolet, and a 1965 Ford. I t  concluded from 
these findings that plaintiff had sufficient assets to pay alimony 
as ordered and was in contempt for failure to do so. It further 
concluded that he had made an insufficient showing of a change in 
circumstances to  merit reduced payments. It thereupon ordered 
him confined for contempt and denied his motion for reduction. 

From this order, plaintiff appeals. 

Griffin, Caldwell, Helder & Steelman, P.A., by Sanford L. 
Steelman, Jr., for plaintiff appellant. 

Joe P. McCollum, Jr., for defendant appellee. 

WHICHARD, Judge. 

111 Plaintiff contends the findings are insufficient to show willful 
failure to  comply, and that the court thus erred in holding him in 
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contempt. He argues that they do not show that he "is able to 
comply . . . or . . . to  take reasonable measures that would 
enable him to comply," G.S. 5A-21(a)(3), and that they thus do not 
support the order. 

As noted, the court found that plaintiff was the sole pro- 
prietor of a business; had grossed approximately $3,000, or $600 
per month, during the first five months of 1982; had listed the 
business for sale for $35,000; and owned three motor vehicles. 
These findings are supported by competent evidence, and thus 
are  reviewable only for sufficiency to warrant the judgment. 
Clark v. Clark, 294 N.C. 554, 571, 243 S.E. 2d 129, 139 (1978); 
Jones v. Jones, 52 N.C. App. 104, 111, 278 S.E. 2d 260, 265 (1981). 

That plaintiff had the ability to comply, or to deal with his 
assets so as  to enable him to comply, and had willfully failed or 
refused to do so, is implicit in the above findings. His arrearages 
totalled only $1,000, and the findings established that he "had 
resources upon which to  call" with a value in excess of that 
amount. See Reece v. Reece, 58 N.C. App. 404, 407, 293 S.E. 2d 
662, 664 (1982). While an explicit finding of present ability to com- 
ply or to take reasonable measures to enable compliance, and of 
willful failure or refusal to do so, would have been preferable, the 
conclusion from the findings made that plaintiff "has sufficient 
assets to  pay alimony as ordered" adequately serves the purpose. 
It thus suffices to  warrant the order of contempt. See Daugherty 
v. Daugherty, 62 N.C. App. 318, 320, 302 S.E. 2d 664, 665 (1983) 
(absence of finding as to ability immaterial where evidence plainly 
shows capacity to comply). 

(21 Plaintiff contends the court erred in denying his reduction 
motion. An order for alimony may be modified or vacated a t  any 
time upon a showing of changed circumstances. G.S. 50-16.9(a). 
The change must be substantial, however, and the moving party 
has the burden of proving that the award is either inadequate or 
undu'ly burdensome. Britt v. Britt,  49 N.C. App. 463, 470, 271 S.E. 
2d 921, 926 (1980); see also Gill v. Gill, 29 N.C. App. 20, 21, 222 
S.E. 22 754, 755 (1976). 

A conclusion of a substantial change in circumstances based 
solely on a change in income is inadequate and erroneous. Britt, 
supra. The extant overall circumstances of the parties must be 
compared with those a t  the time of the award to determine 
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whether a substantial change has occurred. Britt, supra, 49 N.C. 
App. a t  474, 271 S.E. 2d a t  928. 

The fact that the husband's salary or income has been 
reduced substantially does not automatically entitle him to a 
reduction in alimony or maintenance. If the husband is able 
to  make the payments as originally ordered notwithstanding 
the reduction in his income, and the other facts of the case 
make it proper to continue the payments, the court may 
refuse to  modify the decree. 

Annot., 18 A.L.R. 2d 10, 43 (1951), quoted with approval in Britt, 
supra, 49 N.C. App. a t  472, 271 S.E. 2d a t  927. 

The original order and the reduction motion showed 
plaintiffs income at  the time of the original award as $150 per 
week. Plaintiff relies on the contrasting evidence here that his in- 
come in 1982 was only a small sum drawn from the business to 
reimburse personal expenses and pay a personal account. 

Under the standard set forth in Britt, a finding of changed 
circumstances based on this evidence alone would have been er- 
ror. Plaintiff did not carry his burden of proving that his present 
overall circumstances, compared with his circumstances a t  the 
time of the award, entitled him to a reduction in payments. The 
court thus could refuse to modify the order. Britt, supra. 

Plaintiff finally contends the findings and conclusions are not 
supported by the evidence, and that the court erred in failing to 
make certain other findings and resultant conclusions. The 
material findings are supported by competent evidence. The court 
is not required to  find all facts supported by the evidence, but 
only sufficient material facts to  support the judgment. Lea Co. v. 
Board of Transportation, 57 N.C. App. 392, 405, 291 S.E. 2d 844, 
852, disc. rev. granted, 306 N.C. 557, 294 S.E. 2d 371 (1982); In  re  
Custody of Stancil, 10 N.C. App. 545, 549, 179 S.E. 2d 844, 847 
(1971). The facts which plaintiff contends the court should have 
found were not material to support its judgment, and the court 
did not e r r  in failing to find them. 

Affirmed. 

Chief Judge VAUGHN and Judge PHILLIPS concur. 
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WILLIAM EDWARD FINK v. STALLINGS 601 SALES, INC., AND CITICORP 
PERSON-TO-PERSON FINANCIAL CENTER, INC., AND NORTH RIVER IN- 
SURANCE COMPANY 

No. 8219DC1165 

(Filed 18 October 1983) 

Automobiles and Other Vehicles $3 5- inventory financing on vehicles-financial in- 
stitution not purchaser-no recovery on surety bond 

A financial institution which provided inventory financing to a motor vehi- 
cle dealer and which had a security interest in a motor home in the dealer's in- 
ventory was not a "purchaser" of the motor home within the purview of G.S. 
20-288(e) and thus was not entitled to  recover under the motor vehicle dealer's 
surety bond when the motor home was sold by the dealer and the amount 
owed by the dealer was not remitted to the financial institution. 

APPEAL by defendant from Kirby, Judge. Judgment entered 
2 August 1982 in Superior Court, CABARRUS County. Heard in the 
Court of Appeals 27 September 1983. 

Defendant Citicorp appeals from the dismissal of its 
crossclaim against co-defendant North River Insurance Company. 
On 14 December 1979 plaintiff bought a 1979 Honey motor home 
from defendant Stallings 601 Sales, Inc., a licensed motor vehicle 
dealer. He paid the full purchase price of $11,900, but did not at  
that time receive a certificate of title. 

At the time of this purchase, defendant Citicorp provided 
Stallings with general inventory financing. Pursuant to the financ- 
ing agreement, Citicorp held some security interest in the inven- 
tory of the Stallings dealership, including the 1979 motor home in 
question. Citicorp continued to hold the certificate of title for the 
motor home, although it was issued in the name of Stallings 601 
Sales, Inc. The balance owed by Stallings to Citicorp on the motor 
home was $11,245.50. Stallings neither reported the sale of the 
motor home to Citicorp, nor paid Citicorp the balance due on the 
vehicle. 

~ ia in t i f f  filed a complaint against Citicorp, seeking to compel 
delivery of the certificate of title. In the alternative, plaintiff 
sought monetary damages from Stallings and North River In- 
surance Company, the surety on Stallings' motor vehicle dealer's 
bond. Citicorp crossclaimed against Stallings and North River to 
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indemnify it if plaintiff recovered from Citicorp. North River 
crossclaimed against Stallings for indemnity. 

Summary judgment was entered in favor of plaintiff against 
Citicorp for possession of the certificate of title, and plaintiff filed 
a voluntary dismissal as  t o  the remaining defendants. Citicorp 
and North River filed voluntary dismissals of their crossclaims 
against Stallings. Citicorp's crossclaim against North River was 
dismissed and is the subject of this appeal. 

Williams, Boger, Grady, Davis and Tuttle, by Samuel F. 
Davis, Jr., for defendant-appellant. 

Golding, Crews, Meekins, Gordon & Gray, by Ned A. Stiles, 
for defendant-appellee. 

ARNOLD, Judge. 

Defendant Citicorp contends i t  is a "purchaser" under G.S. 
20-288(e) and thereby entitled to indemnity from North River In- 
surance Company, the surety on Stallings' motor vehicle dealer's 
bond, for recovery of the $11,245.50 balance due from Stallings on 
the  1979 Honey motor home. 

The statute in question provides in part: 

Any purchaser of a motor vehicle who shall have suf- 
fered any loss or  damage by any act of a motor vehicle dealer 
that  constitutes a violation of this Article shall have the right 
to institute an action to recover against such motor vehicle 
dealer and the surety. G.S. 20-288(e). 

I t  is clear that  only purchasers of motor vehicles may 
recover under a motor vehicle surety bond. Triplett v. James, 45 
N.C. App. 96, 262 S.E. 2d 374 (19801, disc. rev. den., 300 N.C. 202, 
269 S.E. 2d 621 (1980). Furthermore, where words of a s tatute 
have not acquired a technical meaning, they must be construed in 
accordance with their common and ordinary meaning unless a dif- 
ferent meaning is indicated. Lafayette Transp. Service, Inc. v. 
County of Robeson, 283 N.C. 494, 196 S.E. 2d 770 (1973). 

The common meaning of "purchaser," as  defined in Webster's 
Third New International Dictionary (1968). is "one that  acquires 
property for a consideration (as of money)." Although Citicorp did 
have an interest in the 1979 motor home, it cannot be said that  i t  
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acquired the vehicle. Citicorp never took possession of the motor 
home. It was never issued a certificate of title in its own name. 
Registration cards and license plates were never issued to  
Citicorp. All Citicorp had was a security interest. We hold that 
Citicorp is not a "purchaser" under the common and ordinary 
meaning of the word, and is, therefore, not entitled to recover 
under G.S. 20-288. 

Affirmed. 

Judges PHILLIPS and EAGLES concur. 

DESSIE CANIPE CHAMPION v. JACK DELANO CHAMPION 

No. 8225DC1015 

(Filed 18 October 1983) 

1. Divorce and Alimony 8 24.5- support-change of circumst.nces increasing 
unomt 

The findings of fact amply supported a court's conclusion that a substan- 
tial change of circumstances had occurred meriting an increase in child support 
payments. 

2. Divorce and Alimony 8 24.4- child support -garnishment of wages 
Garnishment in child support cases is not punitive as its only function is 

to aid in the collection of debts and willfulness on the debtor's part is no p r e  
requisite to it. G.S. 50-13.4(0. G.S. 110-136(b) which requires a copy of the peti- 
tion to garnish to be served on the responsible parent's employer in advance of 
the hearing is for the benefit of the employer, and failure to give notice was 
not prejudicial to defendant. 

APPEAL by defendant from Crotty, Judge. Judgment entered 
1 July 1982 in District Court, BURKE County. Heard in the Court 
of Appeals 25 August 1983. 

In this divorce and custody action, the decree was entered in 
September, 1977. By order entered in January, 1978, custody of 
their three children, then 10, 8 and 7 years old, was given to 
plaintiff and defendant was ordered to  pay $150 per month for 
their support. In March, 1982, by a motion in the cause, plaintiff 
alleged that defendant had been repeatedly tardy in making the 
payments ordered, was then in arrears, the monthly payments 
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should be increased because the cost of supporting the children 
had substantially increased during the four years since the initial 
order was entered, and the monies due her thereafter from the 
defendant should be garnisheed from the retirement benefits he 
receives each month from the United States Navy. After hearing 
the testimony of the parties and making various findings and con- 
clusions, the court entered judgment increasing defendant's 
monthly payments to $200, requiring the Navy to  deduct $200 
from defendant's benefits each month and forward it to plaintiff, 
giving plaintiff "exclusive custody" of the three children, and re- 
quiring defendant to pay plaintiffs attorney $300. 

Byrd, Byrd, Ervin, Blanton, Whisnant & McMahon, by C. 
Scott Whisnant, for plaintiff appellee. 

John H. McMurray and Martha McMurray for defendant u p  
pellant. 

PHILLIPS, Judge. 

Since the defendant did not except to any of the court's find- 
ings of fact, but only to certain of the court's conclusions of law 
and orders, the scope of this appeal is quite narrow; and i t  is 
rendered more narrow still by the fact that the evidence pre- 
sented during the hearing on plaintiffs motion was not brought 
forward in the record. Thus, the correctness of the findings and 
whether they are supported by evidence have been eliminated 
from our consideration. The findings, carefully and conscientiously 
made, apparently, amply support the court's conclusions of law 
and resultant judgment, the provisions of which contain no legal 
error. Therefore the judgment appealed from is affirmed. 

[l] Though the defendant contends that the court erred in con- 
cluding that a substantial change of circumstances had occurred 
meriting an increase in the support payments required of him, the 
court's findings show otherwise. In meticulous detail, the court 
found that a number of the costs of supporting the children had 
increased during the intervening four years; not only because of 
inflation, about which everyone knows, but also because the needs 
of the three children understandably increased with the passing 
years as they changed from little girls into young ladies. Further- 
more, the monthly support payments for the children have not 
really increased yet and won't for some time, since under the 
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~ terms of the judgment $50 out of each $200 payment must be ap- 
plied to defendant's arrearage and his debt to plaintiffs attorney 
until those obligations, totalling $1,050, are paid. 

Defendant also contends that the trial court erred in award- 
ing plaintiff the "exclusive" custody of the three children and in 
failing to  provide for his visitation rights. If we interpreted the 
order as depriving the defendant of the visitation rights that he 
enjoyed under the previous order, we would agree, since no find- 
ing to  support any change in that arrangement was made. But we 
do not so construe the order. In the previous order, though plain- 
tiff was given custody of the children, defendant was accorded 
definite visitation rights and since visitation is not even men- 
tioned in this judgment the continuance of those rights is pre- 
sumed. Which no doubt is what the court intended, since the only 
reference to  custody, or any aspect of it, in the findings was that 
"[pllaintiff is a fit and proper person to  have continued exclusive 
care, custody and control of the three minor children. . . ." (Em- 
phasis supplied.) In all events, our holding is that the defendant's 
visitation rights have not been changed or curtailed by any provi- 
sion of the judgment appealed from. 

[2] Defendant's final assignment of error relates to the garnish- 
ment of $200 from the benefits he receives each month from the 
Navy. First, he contends that i t  was error to order garnishment 
in the absence of a finding that his failure to pay promptly each 
month as ordered was "wilful." But, unlike civil contempt, gar- 
nishment in child support cases is not punitive; its only function is 
to  aid in the collection of debts and wilfulness on the debtor's 
part is no prerequisite to it. G.S. 50-13.4(f); G.S. 110-136. He also 
argues that i t  was error to  garnish the Navy without having first 
served a copy of the petition for garnishment on the Navy as re- 
quired by G.S. 110-136(b). Though that statute does require a copy 
of the petition t o  be served on the responsible parent's employer 
in advance of the hearing thereon, and plaintiff concedes that this 
was not-done, we are of the opinion this was not prejudicial to  the 
defendant. The notice required is for the benefit of the employer, 
rather than the debtor, and can be waived by the party entitled 
to  it. Story v. Story, 27 N.C. App. 349, 219 S.E. 2d 245 (1975). The 
Navy waived the notice i t  was entitled to  by complying with the 
garnishment order. That it did so is not legally prejudicial to 
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the defendant, who, as a delinquent debtor, has been a fit subject 
for garnishment for several years. 

Affirmed. 

Judges HEDRICK and WELLS concur. 

STATE OF NORTH CAROLINA, EX REL. UTILITIES COMMISSION AND 
CAROLINA POWER & LIGHT COMPANY (APPLICANT); U. S. DEPART- 
MENT OF DEFENSE; FEDERAL PAPER BOARD COMPANY, INC.; IDEAL 
BASIC INDUSTRIES; MONSANTO N. C.; UNION CARBIDE CORP.; 
WEYERHAEUSER CO.; AND NORTH CAROLINA TEXTILE MANUFAC- 
TURERS ASSOCIATION V. THE PUBLIC STAFF-NORTH CAROLINA 
UTILITIES COMMISSION; AND KUDZU ALLIANCE 

No. 8210UC858 

(Filed 18 October 1983) 

Electricity 8 3; Utilities Commission Q 38- electric rates-use of fuel costs eetab- 
lished in fuel clause proceeding-failure to find reasonableness 

The Utilities Commission erred in using fuel costs established in a fuel 
clause proceeding under G.S. 62-134(e) as the fuel cost component for a power 
company in a general rate case without determining the reasonableness of the 
test year fuel expenses. 

APPEAL by intervenors, the Public Staff-North Carolina 
Utilities Commission and Kudzu Alliance, from an order entered 
by the North Carolina Utilities Commission on 12 February 1982. 
Heard in the Court of Appeals 7 June 1983. 

This case involves an application for a rate increase by 
Carolina Power and Light Company (hereinafter CP&L) filed with 
the North Carolina Utilities Commission on 15 May 1981. The ap- 
plication requested a 16.37 percent increase to produce additional 
annual revenue of approximately $151,432,000. In an order issued 
12 June 1981, the Commission declared the application a general 
rate case pursuant to N.C. Gen. Stat. Sec. 62-137 and set the test 
period as the twelve months ending 31 December 1980. The fol- 
lowing ten parties intervened: the Public Staff, the Kudzu 
Alliance, the Department of Defense, the North Carolina Textile 
Manufacturers Association, Inc., the Conservation Council of 
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North Carolina, Federal Paper Board Company, Ideal Basic In- 
dustries, Monsanto of North Carolina, Inc., Union Carbide Cor- 
poration, and Weyerhaeuser Company. 

On 21 August 1981 CP&L filed revised testimony including 
information on revenues, expenses, investments and pro forma ad- 
justments for a twelve month period ending 31 May 1981. The 
updating indicated that  CP&L's cost of providing service had in- 
creased approximately $10,244,000 from 31 December 1980 to 31 
May 1981. The Public Staff moved to strike the new data or in 
the alternative to delay the hearings, but the motion was denied. 
The Public Staff and the North Carolina Textile Manufacturers, 
also filed motions to consolidate a pending fuel clause proceeding 
with the general rate  case. These motions were denied as well. 

Public hearings took place from 12 October 1981 through 5 
November 1981. On 12 October 1981 the Public Staff filed a mo- 
tion requesting ten days to prepare cross examination. The Com- 
mission deferred ruling on the motion, but later denied the 
motion when it was renewed by the Public Staff on 5 November 
1981. The Public Staff then waived cross examination because it 
allegedly had insufficient time to prepare. 

The Commission granted a $119,197,000 increase to  CP&L, 
which was 79 percent of its original request, by an order issued 
on 15 December 1981. The Commission issued its final order on 12 
February 1982 affirming the 15 December 1981 order and setting 
out the grounds for the findings made therein. From the Commis- 
sion's final order, the intervenors, Public Staff and Kudzu 
Alliance, appealed. 

Hunton  & Williams, b y  Robert  C. Howison, Jr. and Edgar M. 
Roach, Jr. and Richard E. Jones and Robert  W .  Kaylor for Caro- 
lina Power  and Light  Company, applicant, appellee. 

Theodore C. Brown, Jr., Karen E. Long and Antoinet te  R. 
W i k e  for the  Public Staf f -  North Carolina Utilities Commission, in- 
tervenor, appellant. 

Edels te in  and Payne, b y  M. Travis Payne for Kudzu Alliance, 
intervenor, appellant. 
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HEDRICK, Judge. 

The appellants, Public Staff and Kudzu Alliance, contend that 
the Commission erred by acting arbitrarily, capriciously and out- 
side its statutory authority in granting a rate increase without 
determining reasonable test year fuel expenses pursuant to N.C. 
Gen. Stat. Sec. 62-133(b)(3). N.C. Gen. Stat. Sec. 62-133(b)(3) directs 
the Commission to "[alscertain such public utility's reasonable 
operating expenses, including actual investment currently con- 
sumed through reasonable actual depreciation." In its Finding of 
Fact No. 16 the Commission stated: 

The fuel cost component which should be included in the 
rates approved in this proceeding is the base fuel cost ap- 
proved in Docket No. E-2, Sub 434, the most recent pro- 
ceeding under G.S. 62-134(e). 

The appellants contend that fuel cost determined pursuant to a 
proceeding under N.C. Gen. Stat. Sec. 62-134(e) (repealed 1981) 
should not be used as a substitute for determining reasonable fuel 
costs in a general rate case because N.C. Gen. Stat. Sec. 62-134(e) 
provides for an expedited proceeding which does not account for 
overall system efficiency in deriving the reasonable cost of fuel 
during the test  year. We agree. 

The Supreme Court in State ex rel. Utilities Comm. v. N. C. 
Textile Mfrs. Assoc., 309 N.C. 238,306 S.E. 2d 113 (1983) held that 
i t  was improper to adopt fuel costs established in the next 
preceding fuel cost adjustment proceeding as the fuel cost compo- 
nent used in establishing the general rate. In a general rate case 
the reasonable operating expense of the utility must be deter- 
mined by the Commission. These expenses include the cost of fuel 
and purchased power. 

Therefore, we must reverse the order of the Utilities Com- 
mission and remand this cause for such further proceedings as 
may be necessary in light of recent Supreme Court decisions. 

Reversed and remanded. 

Judges WELLS and PHILLIPS concur. 
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STATE OF NORTH CAROLINA v. DANIEL COPELAND 

No. 831SC75 

(Filed 18 October 1983) 

Searches and Seizures 1 19- illegible application and affidavit-deviation from 
statute not substantial 

There was not a substantial deviation of the requirements of G.S. 15A-252 
where the application and affidavit attached to a search warrant were illegible 
since (1) the warrant was legible and there was no question as to the area be- 
ing searched, (2) if the defendant desired to  challenge the validity of the af- 
fidavit and application there was little difficulty in using the originals on file 
with the court, and (3) there was no evidence that the violation was willful. 
G.S. 15A-974. 

APPEAL by defendant from Smith, Judge. Judgment entered 
15 November 1982 in Superior Court, PASQUOTANK County. Heard 
in the Court of Appeals 29 September 1983. 

Defendant was indicted for possession of Lysergic Acid 
Diethylamide, a Schedule I controlled substance. He filed motions 
to suppress evidence seized during a search of his premises pur- 
suant to a search warrant, and to suppress any statement made 
by the defendant during the search. The evidence showed that 
the application and affidavits attached to the copy of the search 
warrant were illegible. The court overruled the motions to sup- 
press and the defendant pled guilty after informing the court of 
his intention to appeal. 

The defendant appealed from the imposition of a sentence. 

Attorney General Edmisten, by Assistant Attorney General 
Nonnie F. Midgette, for the State. 

Twiford and Derrick, by Jack H. Derrick, for defendant a p  
pe llant. 

WEBB, Judge. 

The defendant argues that it was error to admit evidence 
seized as a result of the search because the search was conducted 
in such a way that there was a substantial violation of G.S. 
15A-252. The defendant contends the evidence should be excluded 
under G.S. 15A-974(2). G.S. 15A-252 requires that a copy of the 
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search warrant must be left with the person searched. The de- 
fendant argues that since the application and affidavit attached to 
the search warrant were illegible, a copy of the search warrant 
was not left with him as required by G.S. 15A-252. G.S. 15A-974 
provides: 

Upon timely motion, evidence must be suppressed if: 

(2) It is obtained as a result of a substantial violation of the 
provisions of this Chapter. In determining whether a viola- 
tion is substantial, the court must consider all the cir- 
cumstances, including: 

a. The importance of the particular interest violated; 

b. The extent of the deviation from lawful conduct; 

c. The extent to which the violation was willful; 

d. The extent to which exclusion will tend to deter future 
violations of this Chapter. 

In determining whether the search was a substantial viola- 
tion of G.S. 15A-252, we are guided by State v. Fruitt, 35 N.C. 
App. 177,241 S.E. 2d 125 (1978). In that case, the searching officer 
did not leave a copy of an inventory of seized property or a copy 
of the warrant on the premises after he had conducted the search. 
He gave such copies to  the defendant a t  a later time when he ar- 
rested him. This Court held this was not a substantial violation of 
the Chapter. 

In this case we do not believe the deviation of the officer 
from the requirement of G.S. 15A-252 was substantial. The in- 
terest violated would be the invasion of the defendant's privacy 
not in conformity with G.S. 158-252. We believe this was minimal. 
The warrant was legible and there was no question as to the area 
being searched. If the defendant desired to challenge the validity 
of the affidavit and application there would be little difficulty in 
using the originals on file with the court. There is no evidence 
that the violation was wilful and we do not believe the exclusion 
of the evidence in this case will tend to deter future violations. 
We believe some deviations by accident in the serving of search 
warrants will occur in future cases as it did in this case whatever 
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result we reach. The defendant's first assignment of error is over- 
ruled. 

The defendant also assigns error to the admission in evidence 
of certain statements he made to the officers a t  the time of the 
search. The defendant contends these statements were the "fruit 
of a poisonous tree" and should have been excluded. See State v. 
McDaniel, 274 N.C. 574,164 S.E. 2d 469 (1968). Since we have held 
the search did not substantially deviate from the requirement of 
G.S. 15A-252, we do not believe there was a "poisonous tree." 
This assignment of error is overruled. 

Affirmed. 

Judges HEDRICK and HILL concur. 

STATE OF NORTH CAROLINA v. JERRY DAVID STRANGE 

No. 8326SC35 

(Filed 18 October 1983) 

Criminal Law g 138- voluntary manslaughter - aggravating factor - use of stolen 
pistol 

In  imposing a sentence for voluntary manslaughter by shooting the victim 
with a pistol, the trial court erred in finding a s  an aggravating factor that the 
offense was committed with a stolen pistol since the court had to use evidence 
that defendant shot deceased in order to find that the offense was effected by 
the pistol, and the court thus used the same evidence to find a part of the ag- 
gravating factor as was used to prove an element of the offense in violation of 
G.S. 15A-1340.4(a)(l). 

Judge HILL dissenting. 

APPEAL by defendant from Fewell, Judge. Judgment entered 
26 April 1982 in Superior Court, MECKLENBURG County. Heard in 
the Court of Appeals 27 September 1983. 

The defendant was convicted of voluntary manslaughter. The 
evidence showed he had stolen a pistol on the morning of the 
homicide, which pistol he used to kill the deceased. There was 
also evidence that the defendant had previously been found guilty 
of temporary larceny of an automobile. The court found as ag- 
gravating factors that (1) "the defendant has a prior conviction or 
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convictions for criminal offenses punishable by more than 60 days 
confinement" and (2) "the offense committed herein was effected 
by means of a stolen .38 caliber pistol, which the defendant had 
acquired by breaking into a motor vehicle on or about November 
19, 1981." 

The court found the aggravating factors outweighed the 
mitigating factors and imposed a sentence in excess of the pre- 
sumptive sentence. The defendant appealed. 

Attorney General Edmisten, by  Assistant Attorney General 
Archie W. Anders, for the State. 

Peter H. Gerns, for defendant appellant. 

WEBB, Judge. 

The defendant assigns error to the finding of factors in ag- 
gravation of the offense. We believe this assignment of error has 
merit. G.S. 15A-1340.4(a)(l) provides: "Evidence necessary to 
prove an element of the offense may not be used to prove any fac- 
tor in aggravation . . . ." The court found as one aggravating fac- 
tor that the offense was committed with a stolen pistol. In this 
case, to prove that the defendant killed the deceased, an element 
of manslaughter, it was necessary to use the evidence that the de- 
fendant shot the deceased. While the fact that the pistol was 
stolen is not an element of manslaughter, a part of the ag- 
gravating factor found by the court is that the offense was ef- 
fected by means of this pistol. To find it was effected by this 
pistol the court had to use evidence that the defendant shot the 
deceased. We believe the court thus used the same evidence to 
find a part of the aggravating factor as was used to prove an ele- 
ment of the offense. The court is proscribed from doing this. 

The aggravating factor that the defendant had a prior convic- 
tion for a criminal offense punishable by more than 60 days con- 
finement was supported by the evidence. The defendant argues a t  
length that the court imposed too lengthy a sentence in light of 
finding certain mitigating factors and the defendant's showing as 
to his good character. These are matters he may argue a t  the 
next sentencing hearing. 

For the reasons stated in this opinion we reverse and remand 
for a new sentencing hearing. 
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1 Reversed and remanded. 

Judge HEDRICK concurs. 

Judge HILL dissenting. 

In my opinion, the trial judge properly considered as an ag- 
gravating factor in sentencing, the crime of stealing the pistol 
used to  commit the offense of manslaughter. Had the defendant 
previously been convicted for the larceny, the court could have 
considered the prior crime as one punishable by more than 60 
days confinement. Since the evidence is uncontradicted, I believe 
the trial judge was correct in using it as an aggravating factor. I 
vote no error. 

STATE OFNORTHCAROLINA v.ROBERTRAYGREENE 

No. 8310SC46 

(Filed 18 October 1983) 

Larceny B 7.2- misdemeanor larceny-insufficient evidence 
The evidence was insufficient in a prosecution for misdemeanor larceny 

for the case to have been submitted to the jury where employees from two dif- 
ferent stores failed t o  testify that  they saw defendant take anything from 
either store, and where neither employee testified that anything was missing 
from either store after the defendant had been in the stores. 

Judge HILL dissenting. 

APPEAL by defendant from Hobgood (Robert H.), Judge. 
Judgment entered 26 August 1982 in Superior Court, WAKE 
County. Heard in the Court of Appeals 27 September 1983. 

The defendant was charged in two separate warrants 
with misdemeanor larceny. He was convicted on both charges 
in the District Court and appealed to the Superior Court. The 
two cases were consolidated for trial in Superior Court. The 
evidence showed that on the night of 19 April 1982 the de- 
fendant was observed by Ms. Blanche Steinbeck, a night 
cashier in Eckerd's store in Holly Park. The defendant was a t  
the magazine rack with his hand reaching toward a shelf 
where radios and other items were kept. She saw the defend- 
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ant go into an area of the store where cosmetics were kept. Ms. 
Steinbeck called the police when she saw the defendant go into 
the cosmetics area of the store. The defendant left the store 
shortly thereafter. The defendant was pulling a t  his shirt when 
he left the store. 

James McConnell, the night manager of the A&P store, 
testified that earlier on the same night he saw the defendant at  
the meat counter of the A&P store. The defendant was handling 
meat but left the store before Mr. McConnell could call the police. 
The defendant's shirttail was "hanging outside his slacks and was 
bulged." The defendant did not pass through the checkout reg- 
ister as he left the store. Mr. McConnell saw him enter a brown 
or tan automobile. 

A police officer saw the defendant enter an automobile after 
leaving Eckerd's store. He stopped the automobile. He found in 
the automobile three packages of meat which had A&P labels. 
The defendant had on his person cosmetics, jewelry, necklaces, 
cologne, hair care products, other cosmetics, and a radio, all of 
which were identified as coming from the Eckerd's store. Mr. Mc- 
Connell identified the meat as having come from the A&P store. 

The jury found the defendant guilty on both charges and he 
appealed from the imposition of a prison sentence. 

Attorney General Edmisten, by Assistant Attorney General 
Fred R. Gamin, for the State. 

Appellate Defender Adam Stein and Assistant Appellate 
Defender Lorinzo L. Joyner, for defendant appellant. 

WEBB, Judge. 

The defendant assigns error to the overruling of his motion 
to dismiss both charges. We believe this assignment of error has 
merit. We do not believe that in either case there was sufficient 
evidence that personal property was stolen for the cases to be 
submitted to the jury. Neither Ms. Steinbeck nor Mr. McConnell 
testified that she or he saw the defendant take anything from 
either store. Neither testified that anything was missing from 
either store after the defendant had been in them. 
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We do not believe the doctrine of possession of recently 
stolen goods has any application. See State v. Voncannon, 302 
N.C. 619, 276 S.E. 2d 370 (1981). There was not sufficient evidence 
that the goods in the defendant's possession were stolen for the 
doctrine to  apply. The fact that they came from Eckerd's and the 
A&P store and the defendant had not purchased them is not suffi- 
cient evidence for the jury to find they had been stolen. 

We hold i t  was error not to grant the defendant's motion to 
dismiss the charges in both cases. 

Reversed. 

Judge HEDRICK concurs. 

Judge HILL dissenting. 

I dissent. In my opinion the evidence involves more than the 
question of recent possession. There is present evidence from 
which the jury could infer the defendant had stolen the merchan- 
dise. The trial judge properly submitted the case to  the jury. I 
vote no error. 

STATE OF NORTH CAROLINA v. EDWARD LEON MILLER 

No. 8321SC74 

(Filed 18 October 1983) 

Criminal Law $ 138- aggmvating factor in sentencing-sentence necessary to 
deter others 

In imposing a sentence greater than the presumptive term, the trial court 
erred in finding as an aggravating factor that the sentence was necessary to 
deter others from committing the same crime. 

APPEAL by defendant from Rousseau, Judge. Judgment en- 
tered 2 November 1982 in Superior Court, FORSYTH County. 
Heard in the Court of Appeals 29 September 1983. 

Defendant entered a plea of guilty to  the sale of cocaine. A 
sentencing hearing was conducted after which the court found the 
following aggravating factor: "[tlhe sentence is necessary to deter 
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others from committing the same crime." The court found no 
mitigating factors even though the defendant offered evidence, to  
which the State stipulated, that he had no prior criminal record. 
Upon finding that the factors in aggravation outweighed the fac- 
tors in mitigation the court imposed a sentence, greater than the 
presumptive term, of six years. Pursuant to N.C. Gen. Stat. Sec. 
15A-1444(al) defendant appealed. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Archie W. Anders, for the State. 

Powell and Yeager, by Harrell Powell, Jr. and David E. 
Cresenzo, for the defendant, appellant. 

HEDRICK, Judge. 

Defendant first assigns as error the trial court's finding as an 
aggravating factor that the sentence is necessary to  deter others 
from committing the same crime. In State v. Chatman, 308 N.C. 
169, 301 S.E. 2d 71 (1983), the Supreme Court held that this could 
not be an aggravating factor because i t  presumably was one of 
the bases for determining the presumptive sentence and was 
within the "exclusive realm of the legislature." The Supreme 
Court further held the finding to  be an improper aggravating fac- 
tor because i t  fails to  relate to  "the character or conduct of the of- 
fender." Id a t  180, 301 S.E. 2d a t  78. Therefore, we are compelled 
to  find that the trial court erred in its findings of factors in ag- 
gravation. 

"[Iln every case in which it is found that the judge erred in a 
finding or findings in aggravation and imposed a sentence beyond 
the presumptive term, the case must be remanded for a new 
sentencing hearing." State v. Ahearn, 307 N.C. 584, 602, 300 S.E. 
2d 689, 701 (1983). 

Defendant further contends the trial court erred by failing to 
find factors in mitigation. Since there must be a new sentencing 
hearing we need not discuss this assignment of error. 

Remanded for resentencing. 

Judges WEBB and HILL concur. 
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CITY OF RALEIGH v. PHYLLIS BOWEN RILEY 

No. 8210SC1008 

(Filed 1 November 1983) 

1. Eminent Domain ff 7.1- attempt to delete road from State highway 
system - findings supported by evidence 

In a condemnation proceeding, a finding by the trial court that the dele- 
tion of a road from the State highway system by the Board of Transportation 
"was premised upon the city's assertion that the requested deletions were the 
result of 'annexation or changing of municipal corporate limits,'" was sup- 
ported by the evidence. 

2. Eminent Domain ff 7.1; Highways aod Cartways B 4; Judgments ff 35.1- con- 
demnation action-prior judgment as res judicata-city road as part of State 
highway system 

In a condemnation proceeding, a prior judgment which found that the city 
was required to comply with G.S. 136-66.3 and reach an agreement with the 
state before proceeding with a condemnation project was res judicata with 
respect to  the present action since no appeal was taken from the dismissal of 
that action and its validity was not challenged. 

Eminent Domain 61 7.1; Highways aod Cartways 8 4; Judgments 1 35.1- con- 
demnation proceedings-res judicata effect of prior judgment limited 

The prior judgment in a condemnation proceeding was res judicata only to 
the extent that the city road continued to be a part of the State highway 
system within a municipality. A prior judgment found the city's attempt to 
delete the city road from the State highway system to be ineffectual; however, 
obtaining a deletion remains a viable alternative to reaching an agreement 
with the Department of Transportation pursuant to G.S. 136-66.3 after the en- 
try of the prior judgment. 

Eminent Domain 61 7.1 - condemnation proceeding - improper procedure in ob- 
taining deletion of city road from State highway system-abuse of discretion 
properly found 

The trial court properly found the city abused its discretion when it, 
whether by design or neglect, failed to properly execute its duty under G.S. 
136-66.1 and G.S. 136-66.2 since the information provided the State Board of 
Transportation concerning the deletion of a road in the city from the State 
highway system was either erroneous or insufficient. 

APPEAL by plaintiff and cross-appeal by defendant from Bat- 
tle, Judge. Judgment entered 5 May 1982 in Superior Court, 
WAKE County. Heard in the Court of Appeals 24 August 1983. 

This is a civil action wherein plaintiff seeks to condemn the 
property of defendant pursuant to acquisition of the rights-of-way 
for the construction of a road. 
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The following summary and drawings1 are helpful to an 
understanding of the case: The project, with respect to which the 
rights-of-way are sought in this case, is known as the Oberlin- 
Ferndell Connector. Oberlin Road runs roughly north-south be- 
tween Hillsborough Street and Glenwood Avenue, which both run 
roughly east-west a t  the point of intersection with Oberlin Road. 
The project involves a one block segment of Oberlin Road be- 
tween Hillsborough Street to the south and Clark Avenue to the 
north. Clark Avenue also runs east-west. The project calls for the 
relocation of the southern terminus of Oberlin Road one block to 
the west of where it currently intersects Hillsborough Street. The 
proposed southern terminus of Oberlin will be directly opposite 
the northern terminus of Pullen Road, which runs north-south. 
The present southern terminus of Oberlin Road is not directly 
across from an intersecting road, requiring north-south traffic to 
travel for one block on Hillsborough Street and make a left turn 
across two lanes of oncoming traffic in order to make the transi- 
tion from Oberlin Road to Pullen Road and vice-versa. The 
southern terminus of Pullen Road and the northern terminus of 
Oberlin Road are both means of access to major state and in- 
terstate routes. 

Ferndell Lane is a one-half block north-south dead end street 
that intersects Hillsborough Street directly across from the 
northern terminus of Pullen Road. In the project, Oberlin Road 
would be relocated so as to run from its present intersection with 
Clark Avenue to where Ferndell Lane dead ends and then co- 
linearly with Ferndell Lane to its intersection with Hillsborough. 
The project will necessarily entail some degree of realignment of 
the one block segment of Oberlin Road. As proposed, the realign- 
ment would involve an unequal bisection of defendant's 52,000 
square foot lot, leaving two lots on the east and west sides of the 
proposed road of approximately 14,000 and 22,000 square feet, 
respectively, and taking approximately 16,000 square feet for the 
rights-of-way. 

The project is designed to facilitate the traffic flow on the 
Oberlin Road Pullen Road north-south corridor between Glenwood 
Avenue and Western Boulevard, both major east-west corridors 

1. The drawings were prepared by the Court of Appeals on the basis of facts 
appearing in the record on appeal. 
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that  connect to major s tate  and interstate highways as well a s  t o  
downtown Raleigh's business section and s ta te  government com- 
plex. The Oberlin-Pullen corridor is adjacent to the Cameron 
Village Shopping Center and North Carolina Sta te  University, the 
state's largest university. Because of its character as  a major 
north-south traffic corridor, Oberlin Road is included in the State  
highway system pursuant to G.S. 136-66.1(1), regarding the char- 
acter of municipal roads included in the Sta te  highway system. 

On 10 July 1978, plaintiff filed a condemnation action against 
defendant, seeking to condemn her property and acquire the 
rights-of-way necessary for the Oberlin-Ferndell project. Defend- 
an t  answered and moved to  dismiss on the grounds that  plaintiff 
had failed to  comply with G.S. 136-66.3, requiring the Department 
of Transportation and the municipality t o  reach an agreement 
before acquiring the rights-of-way for construction or improve- 
ment projects on State highway system roads within municipali- 
ties. In June  of 1979, in response to defendant's motion, the city 
asked the Sta te  Board of Transportation to remove the one-block 
segment of Oberlin Road between Clark Avenue and Hillsborough 
St ree t  from the  Sta te  highway system. On 8 June  1979, the Board 
granted the request, effective 30 June  1979. Minutes from the 
meeting of the  Board of Transportation show that  the Ad- 
ministrator of S ta te  Highways stated that  the deletion was based 
on annexation by the city. 

The matter  came for trial on 29 July 1980. On the basis of the 
facts and evidence summarized above, the court made the follow- 
ing pertinent conclusions of law: 

3. That on July 10, 1978, the date of the commencement of 
this action, Oberlin Road was a part of the Sta te  Highway 
System and, accordingly, the Plaintiff, City of Raleigh, by the 
provisions of G.S. 136-66.3 was required to  reach agreement 
with the Department of Transportation before acquiring 
right-of-way for the relocation of Oberlin Road and construc- 
tion of the Oberlin-Ferndale [sic] Connector, the project for 
which the Defendant's property is sought to be condemned. 

4. That the Department of Transportation, in the absence of 
the agreement required by G.S. 136-66.3, retained the au- 
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thority to acquire right-of-way for Oberlin Road, a State 
Highway System street. 

5. That the Plaintiff, City of Raleigh, sought to delete Oberlin 
Road from the State Highway System and the Department of 
Transportation purportedly deleted such segment of Oberlin 
Road from the State Highway System; however, such action 
by the Department of Transportation did not occur until June 
8, 1979, approximately one year after the filing of this action 
and more than six months after the Defendant moved to dis- 
miss for failure to comply with the provisions of G.S. 136-66.3. 

Based on the foregoing conclusions, the trial court granted the 
defendant's motion to dismiss. 

On 20 January 1981, the Raleigh City Council adopted a 
resolution calling for the condemnation of defendant's land pur- 
suant to the above-described Oberlin-Ferndell connector project. 
The present action was initiated on 4 May 1981 when the city 
filed an action, pursuant to G.S. 136-103, seeking to condemn de- 
fendant's property. 

Preliminary work on the construction phase of the Oberlin- 
Ferndell connector project had begun on 2 June 1981. On 17 July 
1981, defendant answered and moved for a temporary restraining 
order and for preliminary and permanent injunctions. The tem- 
porary restraining order was granted and, on 12 August 1981, the 
trial court issued a preliminary injunction requiring plaintiff to 
cease work on the project pending the outcome of the trial on the 
merits. In its answer, defendant also moved to dismiss the action 
on the same grounds as  the first action: the city's failure to com- 
ply with G.S. 136-66.3. 

The matter came on for a non-jury trial in April, 1982. Plain- 
tiff and defendant presented evidence and testimony and the 
court viewed defendant's property. On 5 May 1982, the court en- 
tered judgment, again dismissing plaintiffs action for failure to 
comply with G.S. 136-66.3. The court made extensive findings of 
fact, summarizing the procedural and factual history of the con- 
troversy as described above and finding in addition: 

10. As a result of the Answer of the Defendant, the Raleigh 
City Council adopted a resolution on May 1, 1979, requesting 
the State Department of Transportation to delete from the 
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State Highway System that portion of Oberlin Road between 
Clark Avenue and Hillsborough Street (Oberlin Road has 
been a part of the State Highway System since 1965). This 
request was sent by the City of Raleigh to the Department of 
Transportation along with a number of other requests for the 
deletion of streets. The request was granted by the State 
Board of Transportation on June 8, 1979, effective June 30, 
1979, and was premised upon the City's assertion that the re- 
quested deletions were the result of "annexation or changing 
of Municipal Corporate Limits." Of course, the segment of 
Oberlin Road between Hillsborough Street and Clark Avenue 
was not in proximity to any City of Raleigh annexation nor 
was it impacted in any manner by "Changing Municipal Cor- 
porate Limits." In fact, the action of the City of Raleigh in 
seeking deletion of that segment of Oberlin Road lying be- 
tween Hillsborough Street and Clark Avenue from the State 
Highway System was an attempt by the City of Raleigh to  
avoid the requirements of G.S. 136-66.3, and the defense 
raised by the Defendant in the pending condemnation case. 
No rational basis exists or existed for the deletion of this 
segment of Oberlin Road from the State Highway System. 
The deletion of this approximate one block area violates the 
spirit and intent of G.S. 136-66.1. 

12. . . . The attempt by the City of Raleigh to delete the one 
block area in question is in fact a nullity because the removal 
was not based on any facts that would justify the removal 
under the provisions of G.S. 136-66.1 and G.S. 136-66.2. 

The court also found that the judgment of 5 December 1980, 
dismissing the first action, constituted the law of the case. 

Based on its findings, the court concluded: (1) That the deci- 
sion in the prior action was binding in the instant proceeding and 
that the city had failed to comply with it, in that it had failed to  
reach an agreement with the Department of Transportation as re- 
quired by G.S. 136-66.3. (2) That the attempted deletion was null 
and void because the city had not furnished proper information to  
the Department of Transportation in making the request and that 
no valid basis existed for the deletion. (3) That the Department of 
Transportation was responsible for any maintenance, or improve- 
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ment, or construction on Oberlin Road. (4) That the city must 
reach an agreement with the Department of Transportation pur- 
suant to G.S. 136-66.3 prior to undertaking the Oberlin-Ferndell 
project and that, because it had failed to  do so, it was not entitled 
to  maintain the present action. (5)  That the attempted deletion of 
Oberlin Road from the State highway system was the city's only 
abuse of discretion and was not sufficient to warrant the issuance 
of a permanent injunction. 

From this judgment, plaintiff appealed and defendant cross- 
appealed. 

Associate City Attorney Francis P. Rasberry, for plaintiff u p  
pelhnt and cross-appellee. 

Hunter, Wharton & Howell, by W.  Brian Howell, for defend- 
ant appellee and cross-appellant. 

JOHNSON, Judge. 

[I] Most of the material facts in this case are  not in dispute and 
have been stipulated to by the parties. On appeal, however, plain- 
tiff excepts to and assigns as error the finding by the trial court 
that the deletion of Oberlin Road from the State highway system 
by the Board of Transportation "was premised upon the city's 
assertion that  the requested deletions were the result of 'annexa- 
tion or changing of municipal corporate limits."' The city 
contends that this finding is not supported in the record by com- 
petent, substantial and material evidence. Our review of the 
record on appeal shows this contention to be without merit. The 
following stipulation appears in the record: 

28. June 8, 19'79. The North Carolina State Board of Trans- 
portation voted to remove Oberlin Road from Hillsborough 
Street to  Clark Avenue from the State Highway System. 
Board minutes indicate that Administrator Rose stated that 
the deletions acted upon were the result of annexation and 
changing municipal corporate limits. 

Also in the record is the testimony in narrative form of James 
Blackburn, Transportation Director for plaintiff City of Raleigh 
and an expert in the field of transportation. Upon direct examina- 
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tion by defendant, Mr. Blackburn testified as an adverse witness 
as follows: 

Oberlin is a State designated highway a t  this point from 
Clark Avenue north to Wade Avenue. And the inclusion of a 
municipal highway in the state system does indicate it's im- 
portant both as an integral part of the State traffic network 
as well as a municipal collector. 

And in the process of the submission that was made to the 
State of North Carolina [the city] indicated that there were a 
number of deletions being requested as  a result of changing 
municipal boundaries. This deletion was not the result of 
changing municipal boundaries, so that statement was incor- 
rect, and it was not the result of an annexation, so that state- 
ment also was incorrect. . . . 
It is well established in North Carolina that the trial court's 

findings of fact in a non-jury trial are conclusive on appeal if sup- 
ported by any competent evidence. Williams v. Insurance Co., 288 
N.C. 338, 218 S.E. 2d 368 (1975); Alpar v. Weyerhaeuser Co., 20 
N.C. App. 340, 201 S.E. 2d 503, cert. denied, 285 N.C. 85, 203 S.E. 
2d 57 (1974). Here, plaintiff attempts to discount the evidentiary 
value of the stipulation and testimony by referring to them as 
"scraps" of "inconsequential" and "circumstantial" evidence. Re- 
gardless of plaintiffs characterization of it, the evidence in the 
record is uncontradicted. Furthermore, plaintiff has failed to show 
how the evidence is incompetent, immaterial, or insubstantial. 
We, therefore, overrule plaintiffs contention and hold that the 
trial court's finding of fact is supported by the evidence. 

The remaining questions in this appeal deal with the applica- 
tion of the law to the established facts. In this respect, plaintiff 
excepts to and assigns as error certain of the court's conclusions 
of law on the grounds that they are not supported by the findings 
of fact. Specifically, plaintiff argues (1) that the trial court's con- 
clusions with respect to the city's legal rights and obligations are 
based on incorrect interpretations of the law, and (2) that, in any 
event, the facts do not support the court's conclusions that the 
plaintiff did not act in conformity with the law. Therefore, plain- 
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tiff contends the trial court incorrectly granted defendant's mo- 
tion to dismiss. 

Defendant contends that the trial court correctly applied the 
law to the facts found and that the conclusions drawn warranted 
the judgment of dismissal. Defendant also argues that the trial 
court correctly concluded that the effect of the 5 December 1980 
judgment was to require the city to comply with G.S. 136-66.3 and 
reach an agreement with the Department of Transportation and 
that this was the only means then available to the city for pro- 
ceeding with the Oberlin-Ferndell project. 

The arguments of both parties present for our review the 
single question of whether the facts support the conclusions of 
law. 

[2] We first consider the legal effect of the 5 December 1980 
judgment dismissing plaintiffs initial action. The trial court in the 
instant proceeding concluded that the prior judgment was res 
judicata with respect to the present action and that the city was 
required thereby to comply with G.S. 136-66.3 and reach an agree- 
ment with the state before proceeding with the Oberlin-Ferndell 
project. Plaintiff does not contest the res judicata effect of the 
prior judgment, but maintains that it is misapplied in the present 
context. We do not agree. 

General Statute 136-66.3(a) reads as follows: 

When any one or more street construction or improvement 
projects are proposed on the State highway system in and 
around a municipality, the Department of Transportation and 
the municipal governing body shall reach agreement on their 
respective responsibilities for the acquisition and cost of 
rights of way necessary for such project or projects. 

The court in the prior judgment concluded that G.S. 136-66.3 ap- 
plied in that action because, a t  the time the action was com- 
menced, the segment of Oberlin Road involved was part of the 
State highway system. That prior judgment found and concluded 
that the purported deletion of Oberlin Road from the State 
highway system was ineffectual with respect to that action. No 
appeal was taken from the dismissal of that action and its validity 



N.C.App.1 COURT OF APPEALS 633 

City of Raleigh v. Riley 

is not being challenged here. Therefore, it is res judicata. Assum- 
ing, then, that the 5 December 1980 judgment correctly concluded 
that Oberlin Road remained in the State highway system, the fur- 
ther requirement that the city reach an agreement with the 
Department of Transportation before proceeding with any work 
on the Oberlin-Ferndell project was the correct application of the 
law. But see Armbrister v. City of Norman, 344 P .  2d 665 (Okla. 
1959) (statute authorizing agreement between city and state does 
not require such an agreement where improvements to a state 
highway system street within a municipality are funded entirely 
by the city). Since the city had not entered into an agreement 
with the state prior to initiating the first condemnation action, on 
the basis of the statute, that action was properly dismissed. 

[3] We next consider plaintiffs exceptions to  the trial court's 
conclusions of law that the prior judgment, in addition to dismiss- 
ing the first condemnation action, had the further effect of 
precluding the city from choosing alternatives other than reach- 
ing a formal agreement with the Department of Transportation 
pursuant to G.S. 136-66.3 before proceeding with the Oberlin- 
Ferndell project. This may indeed be the practical effect of the 
prior judgment, as defendant contends. However, our interpreta- 
tion of that judgment and review of the record in this appeal 
discloses no factual or legal foundation for either the trial court's 
conclusion or defendant's contention. While the prior judgment is 
res judicata, we interpret i t  as controlling only in the event and 
to  the extent that Oberlin Road continued to be a part of the 
State highway system within a municipality. Insofar as the trial 
court's conclusions of law in the present action are inconsistent 
with that interpretation, they are incorrect and plaintiffs assign- 
ments of error with respect to them are well taken. 

We note also that G.S. 136-66.3, by its own terms, applies to  
"construction or improvement projects . . . proposed on the State 
highway system in and around municipalities." It does not apply 
to  streets within municipalities that  are not part of the State 
highway system or that have been properly deleted therefrom. 
This is consistent with plaintiff's contention that obtaining a dele- 
tion was a viable alternative to reaching an agreement with the 
Department of Transportation, pursuant to G.S. 136-66.3. This 
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alternative remained available to the city after the entry of the 
prior judgment. A contrary holding would simply lack legal or 
logical support. See generally Annot., 144 A.L.R. 307 (1943); 63 
C.J.S., Municipal Corporations, 1044. 

[4] The city excepts to and assigns as  error those portions of the 
findings of fact and conclusions of law that  hold that its actions in 
obtaining the deletion of the one block segment of Oberlin Road 
from the State highway system were improper and constituted an 
abuse of discretion. The city contends that  its request for the 
deletion was a routine procedure undertaken in good faith as an 
alternative to an agreement with the Department of Transporta- 
tion. We have already determined that the court correctly found 
from the evidence that the deletion was premised on annexation. 
We now consider whether this finding of fact warrants the conclu- 
sions of law that the city's actions in obtaining the deletion were 
improper. 

We note a t  the outset that the statutes are not explicit with 
regard to  the proper procedure for obtaining the deletion of mu- 
nicipal roads from the State highway system. Our research has 
disclosed no administrative regulations on this point and no 
directly applicable authority has been cited by either party. We 
therefore look to the language of the various statutes. 

General Statute 136-66.1, dealing with the division of respon- 
sibility for streets within municipalities, reads in pertinent part, 
as  follows: 

(1) The State Highway System.-The State highway system 
inside the corporate limits of municipalities shall consist of a 
system of major streets and highways necessary to move vol- 
umes of traffic efficiently and effectively from points beyond 
the corporate limits of the municipalities through the munici- 
palities and to major business, industrial, governmental and 
institutional destinations located inside the municipalities. . . . 
[Tlhe respective responsibilities of the Department of Trans- 
portation and the municipalities for the acquisition and 
cost of rights-of-way for State highway system street im- 
provement projects shall be determined by mutual agree- 
ment between the Department of Transportation and each 
municipality. 
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General Statute 136-66.2, dealing with the development of a coor- 
dinated street system, reads as  follows: 

(a) Each municipality, with the cooperation of the Department 
of Transportation, shall develop a comprehensive plan for a 
street  system that will serve present and anticipated vol- 
umes of vehicular traffic in and around the municipality. . . . 
(b) . . . As a part of the plan, the governing body of the 
municipality and the Department of Transportation shall 
reach an agreement as  to  which of the existing and proposed 
streets and highways included in the plan will be a part of 
the State highway system and which street  will be a part of 
the municipal street system. 

The pertinent language of G.S. 136-66.3 had been quoted above. 

When read together, these statutes indicate that a municipal 
street  or road is included within the State highway system be- 
cause it possesses certain characteristics that distinguish it from 
other streets in the municipality. From the language in the ap- 
plicable statutes, these characteristics relate primarily to the 
function served by the particular street. In contrast, public roads 
not within municipalities are part of the State highway system 
not because of their function, but because of their geographical lo- 
cation outside the corporate limits of a municipality. Thus, there 
is a qualitative distinction between roads which are a part of the 
State highway system because they are not within a municipality 
and roads which are  in a municipality but are nevertheless part of 
the State highway system because of the function they serve. It 
follows logically that the reasons justifying deletion of a street 
from the state system and incorporating it into a municipal sys- 
tem will vary according to the reasons why it was in the state 
system to begin with. See generally, Annot., 144 A.L.R. 307, 
supra. 

The evidence here shows that the one block segment of 
Oberlin Road between Hillsborough Street and Clark Avenue was 
included in a list of other streets with respect to  which the City 
of Raleigh was seeking deletion from the State highway system 
because they were in areas that had recently been annexed or 
otherwise been made part of the city. Since 1965, Oberlin Road 
has been part of the State highway system. It was included 
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therein a t  the request of the city presumably because it bears the 
functional characteristics specified in G.S. 136-66.1. Indeed, the 
Oberlin-Ferndell project is designed to improve the functional ef- 
ficiency of the Oberlin-Pullen north-south traffic corridor. 

However, the fact that Oberlin Road was functionally distinct 
from the other streets and roads with respect to which deletion 
was sought was nowhere noted in the request for deletion made 
to  the Board of Transportation or on the list of roads that were 
the subject of the request. The Board acted on the requested 
deletions on the mistaken premise that the roads listed in the re- 
quest were in areas that had been annexed. Clearly, on the basis 
of these facts, the deletion of Oberlin Road was based on er- 
roneous information. 

The city points out that the law presumes that a public of- 
ficial or governing body will discharge its duty in a regular man- 
ner and act within its delegated authority. Electric Membership 
Corp. v. Alexander, 282 N.C. 402, 192 S.E. 2d 811 (1972); In  re 
Housing Authority, 233 N.C. 649, 65 S.E. 2d 761 (1951). The law 
also presumes that the public official will act in good faith. Hous- 
ing Authority v. Wooten, 257 N.C. 358, 126 S.E. 2d 101 (1962). 
These presumptions favoring the propriety of official acts may be 
overcome by evidence of irregularity or failure to perform an of- 
ficial duty properly. I n  re Annexation Ordinance, 284 N.C. 442, 
202 S.E. 2d 143 (1974). Where, as here, the act involves an exer- 
cise of discretion, the courts will not interfere with an official ac- 
tion unless there is a clear showing of an abuse of discretion. 
Sykes v. Belk, 278 N.C. 106, 179 S.E. 2d 439 (1971); see generally 
10 Strong's N.C. Index 3d, Public Officers, $9 8, 8.1 (1977); 3 Mc- 
Quillan, Municipal Corps. 3d, 5 12.126 (1982). 

The city maintains that the requested deletion of Oberlin 
Road from the State highway system was a routine matter under- 
taken in good faith. Yet, as made, the request completely ignores 
the important functional distinction between Oberlin Road and 
the other roads on the list, all of which were in areas that had 
recently been made part of the city. For the reasons set forth 
above, this functional distinction, provided for by law, warrants 
consideration when requests are made a t  least so that the dele- 
tions, if granted, will be premised on the proper grounds. 
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Since the city's request for the deletion of Oberlin Road from 
the State highway system was a discretionary act, the city is 
presumed to have acted in good faith. I n  re Annexation Or- 
dinance, supra. Good faith in this context required the city to fur- 
nish to the Board of Transportation sufficient information to allow 
i t  to make a proper decision. The facts, however, show that the 
information provided was either erroneous or insufficient. 
Whether by design or neglect, the city has failed to properly ex- 
ecute its duty under the law and has thereby manifestly abused 
its discretion. The trial court's conclusions in this regard are cor- 
rect and plaintiffs assignments of error are overruled. Except in- 
sofar as  modified above, the judgment appealed from is affirmed. 

Because we have affirmed the judgment of the trial court and 
have found no error prejudicial to defendant, we need not con- 
sider any of the arguments brought forward in defendant's cross- 
appeal. Rule 10(d), N.C. Rules App. Proc. (Cum. Supp., 1981). 

Affirmed. 

Judges WHICHARD and EAGLES concur. 

STATE OF NORTH CAROLINA v. SOLOMAN BROWN 

No. 8221SC1226 

(Filed 1 November 1983) 

1. Narcotics @ 4- manufacture of cocaine- sufficient evidence of defendant's guilt 
The State's evidence was sufficient to support conviction of defendant for 

manufacturing cocaine where it tended to show that officers searched an apart- 
ment then occupied by defendant and two other persons; the officers found on 
a table in the apartment two plastic packages containing a white powdery 
substance determined to be cocaine and an array of items used to package and 
distribute cocaine, including plastic baggies cut in a certain manner, wire ties, 
cellophane tape, packs of rolling paper, sheets of aluminum foil, a single edge 
razor blade, and containers of rice and another chemical used to absorb 
moisture; defendant was only six to eight inches from the table when officers 
entered the apartment; although the apartment was leased by defendant's 
brother and no one actually lived there, defendant had a key to the apartment; 
and each time officers had observed defendant during an investigation which 
had lasted for some time, he was a t  the apartment. 
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2. Criminal Law O 173- opening door to evidence 
When, in a prosecution for the manufacture of cocaine, defendant elicited 

testimony on direct examination of his parole officer that defendant had been 
on parole for two years and was still on parole, he "opened the door" to the 
State's cross-examination of the parole officer concerning the conviction for 
which defendant was on parole, and the trial court properly denied defendant's 
motion for mistrial made when the parole officer responded that defendant 
was on parole for possession and sale of heroin. G.S. 15A-1061. 

Judge BECTON dissenting. 

APPEAL by defendant from Wood (William 2.1, Judge. Judg- 
ment entered 12 March 1982 in Superior Court, FORSYTH County. 
Heard in the Court of Appeals 2 September 1983. 

Attorney General Edmisten by Special Deputy Attorney 
General David S. Crump for the State. 

Yokley and Teeter by D. Blake Yokley for defendant a p  
pellant. 

BRASWELL, Judge. 

The defendant was convicted under G.S. 90-95(a)(l) for 
manufacturing cocaine, a Schedule I1 controlled substance. The 
questions presented for review concern: (1) whether the evidence 
was sufficient to establish the possession and the manufacture of 
cocaine by the defendant; and (2) whether the defendant's motion 
for a mistrial was properly denied even though the jury was 
allowed to hear testimony concerning the defendant's previous 
drug conviction. We have carefully considered each assignment of 
error and conclude that there was sufficient evidence to support 
the conviction and that the motion for a mistrial was properly 
denied. 

The evidence for the State tended to  show that on 10 
September 1981 Detective Jerry  Pitman and three other 
policemen went to Apartment C on 1634 Chestnut Street with a 
search warrant issued for this apartment in the name of the 
defendant. They entered the apartment after announcing a t  the 
door that they were police officers and that  they had a search 
warrant. Detective Pitman observed Olin Carter in the living 
room, Nathaniel Small behind the bar, and the defendant in an ad- 
jacent room. Detective Pitman immediately crossed the apart- 
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ment into the room where the defendant was standing. As Pitman 
entered the room, the defendant, standing six to eight inches 
from a table, turned towards him. 

According to the testimony of Detective Pitman, the follow- 
ing items were on the table or in a box on the table: an open 
brown paper envelope which contained two plastic packages of a 
white powdery substance determined by toxicologist, Garland 
Nelson, to  be cocaine; several sandwich-type baggies cut in a man- 
ner for use in the packaging and distribution of controlled 
substances; plastic bags which contained flakes of a green 
vegetable substance; wire ties used to secure the plastic bags; one 
roll of cellophane tape which can be used to  prevent the plastic 
bags once filled from unrolling; three packs of rolling paper; two 
containers of rice and another container of a chemical used to ab- 
sorb moisture in order to  keep powdery controlled substances a 
higher quality; four sheets of aluminum foil which is commonly 
utilized as the packaging agent for smaller quantities of powdery 
controlled substances; a single edge razor blade which is used to 
chop the powder into a finer substance; and finally a two-inch 
plastic straw, tapered a t  one end, which is used to ingest cocaine 
through the nose. The entire testimony of Detective Pitman was 
corroborated by the other police officers called. 

The defendant was arrested and searched. On his person 
there was a key to the apartment and over seventeen hundred 
dollars, but no controlled substances. The other two individuals 
present were also arrested. A pat-down search to secure the 
scene revealed in plain view that Small was in possession of mari- 
juana. A routine records check of Carter revealed an outstanding 
warrant on him for giving worthless checks. Through the search 
incident to his arrest, Carter was also found in possession of mari- 
juana. 

Testimony from the State revealed that the apartment is 
used as a "drink house," a place used only for parties where 
alcoholic beverages are served. No person actually lives there, 
not even the apartment lessee, Lucious Brown, the defendant's 
brother. 

Evidence for the defendant attempted to show that the 
defendant was not in control of the premises or in possession of 
the drugs seized. Nathaniel Small testified that the defendant was 
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by the bar with him when the police entered and not by the table 
with the drugs. Lucious Brown stated that the defendant did not 
help pay the expenses of the apartment nor did he ever give him 
a key to the apartment. Finally, Jay Waller, the defendant's 
parole officer, was called by the defendant to establish that his 
residence for the past two years had not been the apartment in 
question. In view of the fact that Waller, on direct examination, 
stated that the defendant had been on parole for two years, the 
State, on cross-examination, asked Waller for what was the de- 
fendant on parole. Over the defendant's objection, Waller stated 
that he was on parole for the sale of the controlled substance 
heroin and two counts of possession of heroin. 

\ 

The defendant's motion for a mistrial was denied and he was 
subsequently found guilty by a jury of manufacturing cocaine. 

[I] The defendant's first and third assignments of error question 
whether the evidence was sufficient to support a conviction for 
the manufacture of cocaine. The State standard determining 
whether there is sufficient evidence to  support a criminal convic- 
tion requires that there must be "substantial evidence of each 
essential element of the offense charged." State v. Smith, 300 
N.C. 71, 78, 265 S.E. 2d 164, 169 (1980). Substantial evidence has 
been held as "such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion." Id. a t  78-79, 265 S.E. 
2d a t  16s. The federal standard enunciated in Jackson v. Virginia, 
443 U.S. 307, 99 S.Ct. 2781, 61 L.Ed. 2d 560 (1979), states that the 
appropriate standard of review of a claim of insufficient evidence 
to  support a criminal conviction is whether there is sufficient 
evidence to justify a rational trier of fact to find guilt beyond a 
reasonable doubt. We must apply both standards. 

The defendant was convicted of manufacturing a controlled 
substance. According to G.S. 90-87(15), the term "manufacture" 
means "the production, preparation, propagation, compounding 
. . . packaging or repackaging of the substance." As the facts in- 
dicate, the applicable portion of this statute includes "packaging 
and repackaging." See generally, State v. Childers, 41 N.C. App. 
729, 255 S.E. 2d 654, disc. rev. denied, 298 N.C. 302 (1979). There 
is substantial evidence that cocaine was in fact being "manufac- 
tured." Detective Pitman and the other officers found on the 
table in the apartment an array of items all used as a means to 
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package and distribute cocaine, from the plastic baggies to the 
tinfoil, from the cellophane tape to the wire ties. We hold that a 
rational trier of fact had sufficient evidence to convict one of 
manufacturing cocaine. The question in this case then becomes 
who was the manufacturer, and this question can be answered by 
determining who was in actual or constructive possession of the 
cocaine and the manufacturing materials. Although the defendant 
was not convicted of a separate offense of possession of a con- 
trolled substance, his conviction of manufacturing cocaine 
necessarily depends on his possession of the controlled substance. 

There was no evidence at  trial by any of the police officers 
that the defendant was in physical possession of the items on the 
table. Basically, the testimony places the defendant inside the 
house and very close to the table. Detective Pitman stated that 
when he entered the room that the defendant was six to eight 
inches from the table and that the cocaine found in the brown 
envelope was a foot from his hand. Thus, the establishment of 
possession, and in turn, the basis for the manufacturing convic- 
tion, rests on his constructive possession of the cocaine and the 
other packaging devices. 

The general rule states that "[c]onstructive possession exists 
when there is no actual personal dominion over the material, but 
there is an intent and capability to maintain control and dominion 
over it." State v. Atkinson, 33 N.C. App. 247, 251, 234 S.E. 2d 770, 
773 (1977). We hold that the defendant, standing in close proximi- 
ty to the table and being the only person in the room, had the 
capability of exercising control over the cocaine. There was suffi- 
cient evidence before the jury in which the intent of the defend- 
ant could be inferred from the circumstances. Detective Pitman 
testified in detail that all of the items found on the table with the 
cocaine were in some way used to package and distribute con- 
trolled substances. In State v. Long, 58 N.C. App. 467, 475, 294 
S.E. 2d 4, 10 (19821, the court added that "[aln accused has posses- 
sion of narcotics within the meaning of the law when he has the 
power and intent to control their disposition or use or when the 
evidence places him in such close juxtaposition to them that a 
jury could conclude that they were in his possession." Surely, the 
evidence provided places the defendant in such a position that 
even though he was not physically in custody of the cocaine or 
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the other items, a jury could conclude that he was nevertheless 
constructively in possession of them. 

In State v. Harvey, 281 N.C. 1, 13, 187 S.E. 2d 706, 714 (1972), 
the court held that the defendant's motion to dismiss was correct- 
ly overruled when "the State's evidence placed defendant within 
three or four feet of the marijuana within his home. No one else 
was in the room. This evidence supports a reasonable inference 
that the marijuana was in defendant's possession." In the present 
case the defendant was also alone in the room and within a closer 
distance to  the controlled substance. The fact that the defendant 
in our case was not the lessee of the apartment or that other per- 
sons also had access to  the contraband does not exonerate the 
defendant because exclusive possession of the contraband on the 
premises where the contraband is found is not required. State v. 
Roseboro, 55 N.C. App. 205, 209, 284 S.E. 2d 725, 727 (19811, disc. 
rev. denied, 305 N.C. 155, 289 S.E. 2d 566 (1982); State v. Atkin- 
son, supra, a t  251, 234 S.E. 2d a t  773. "[Wlhere possession of the 
premises is nonexclusive, constructive possession of the contra- 
band by the accused may not be inferred without other in- 
criminating circumstances." Id. Other incriminating evidence 
which shows the extent of the defendant's control over the 
premises includes the testimony that the defendant had been 
under investigation for some time, that each time he was ob- 
served by the police he was seen a t  1634 Chestnut Street, the 
apartment where the cocaine was found, and that the defendant 
had a key on his key ring to  this apartment. Therefore, there was 
substantial evidence before the jury indicating the defendant's 
constructive possession of the cocaine and the other items used 
for manufacturing the controlled substance. With possession 
established, there was substantial evidence to justify rational 
triers of fact to  find the defendant guilty of manufacturing co- 
caine beyond a reasonable doubt. 

[2] The defendant words his second question presented for 
review as follows: "Whether the trial court should have granted a 
mistrial on the grounds that testimony was allowed before the 
jury by defendant's probation officer of defendant's previous con- 
viction when defendant had not taken the stand or  put his 
character in issue?" We answer no in the context of the way the 
question and answer were given under the doctrine of evidence 
known as opening the door. 
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At trial, the defendant called Jay Waller, his parole officer, 
for the purpose of establishing that his address was not 1634 
Chestnut Street. On direct examination, Mr. Waller stated that 
the defendant lived a t  3901 Logan Lane, and related that "[alt the 
present time, I'm seeing him once every three months. That's the 
current supervision level he's under. And he's been on parole now 
approximately two years. And I would, I don't know the exact 
number, but I have seen him several times a t  that address." On 
cross-examination the following exchange occurred. 

Q. Is he still under parole with you? 

A. Yes, sir. 

Q. What for? 

[DEFENSE COUNSEL]: Objection. 

COURT: Overruled. 

COURT: I'm not going to let him go into any other case 
except the one he's on parole for. 

Q. Mr. Waller, What's he on parole for? 

A. He is on parole for sale of the controlled substance 
heroin and two counts of possession of the controlled 
substance heroin. 

The defendant asked for the answer to be stricken, then moved 
for a mistrial. Both motions were denied. 

According to G.S. 15A-1061, a mistrial should be declared 
"upon the defendant's motion if there occurs during the trial an 
error or legal defect in the proceedings, or conduct inside or out- 
side the courtroom, resulting in substantial and irreparable prej- 
udice to  the defendant's case." Basically, the determination 
whether the evidence causes substantial or irreparable prejudice 
to the defendant's case is within the discretion of the trial judge. 
State v. McCraw, 300 N.C. 610, 268 S.E. 2d 173 (1980). The scope 
of our review therefore is limited to whether in denying the mo- 
tion for a mistrial there has been an abuse of judicial discretion. 
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When evidence which would have been excluded under one 
rule of admissibility is nevertheless made admissible and compe- 
tent under a different and overriding rule, the rules ought first to 
be examined. When a defendant has neither taken the stand and 
testified nor independently placed his character in evidence 
through other witnesses, it is recognized to be prejudicial and 
reversible error to allow the State to  introduce evidence of any 
prior convictions of the defendant. In that context we do not rec- 
ognize i t  as either impeachment evidence or as being within the 
scope of cross-examination of other witnesses to allow knowledge 
of any prior criminal record to  be heard. However, North Carolina 
has long recognized in trial practice a doctrine known as "opening 
the door." Some text writers and other jurisdictions call it 
"curative admissibility." 1 Wigmore, Evidence 3d, 5 15, Curative 
Admissibility. In a note commenting upon the rules of curative 
admissibility, Evidence- Curative Admissibility, 35 Mich. L. Rev. 
636, 639 (19371, the author defines our phrase: "Another is the 
familiar doctrine of 'opening the door'; it is said that if one party 
without objection first introduces certain testimony the door is 
opened and he cannot later complain of the other party's similar 
evidence." The author further comments that the reason the 
courts do admit rebutting evidence is because "the emphasis" is 
switched and is placed "on the original party's action in offering 
the evidence, by which he waived future objection to that class of 
evidence." Id. a t  639. The theory, as gleaned from Kelley v. Hud- 
son, 407 S.W. 2d 553, 556 (Mo. 19661, is that "[tlhe party who 
opens up an improper subject is held to  be estopped to object to 
its further development [citation omitted] or to have waived his 
right to do so." The Indiana Supreme Court said i t  this way: "If a 
party opens the door for the admission of incompetent evidence, 
he is in no plight to complain that his adversary followed through 
the door thus opened." Perkins v. Hayward, 124 Ind. 445, 449, 24 
N.E. 1033, 1034 (18901. In Iowa, the court gave as its rationale for 
the doctrine: "This was clearly a continuation of the subject in- 
troduced by the defendant, and objection cannot now be raised by 
the same party to the competency of the evidence." Artz v. The 
C., R.1 6 P.R.R. Co., 44 10. 284, 286 (1876). Wigmore, supra, at 
309, sums up the controlling principles for having a curative ad- 
missibility doctrine, by declaring, "the emphasis is placed upon 
the original party's voluntary action in offering the evidence by 
which he virtually waived future objection to that class of facts." 
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In the case before us it was the defense counsel himself on 
direct examination of his own witness who elicited the testimony 
that the defendant was in fact on parole and that he had been on 
parole for two years. There was no motion by defense counsel to 
strike the answer as being unresponsive, or otherwise objec- 
tionable. Likewise, the defense counsel made no objection or mo- 
tion to  strike to  the State's going into this same subject matter 
when the district attorney asked, "Is he still under parole with 
you," and received a "yes" answer. We hold that in this context 
the defense counsel "opened the door" to  the facts surrounding 
the defendant's parole, and the State could properly pursue a sub- 
ject voluntarily introduced by the defense and which subject then 
fell within the scope of cross-examination once the door had been 
opened. As said in Sisler v. Shaffer, 43 W. Va. 769, 771, 28 S.E. 
721, 721 (18971, "[Sltrange cattle having wandered through a gap 
made by himself, he cannot complain." See Johnson v. Massengill, 
280 N.C. 376, 383, 186 S.E. 2d 168, 174 (1972). See also State v. 
Parker, 45 N.C. App. 276,262 S.E. 2d 686 (1980) (on scope of cross- 
examination). 

In State v. Neely, 4 N.C. App. 475, 477, 166 S.E. 2d 878, 879 
(19691, the defense counsel asked a State's witness on cross- 
examination if he was scared of the defendants. The witness 
answered, "Yeh. If anybody had a record like them, you'd be 
scared of them too." The defendant's motion to  strike was denied 
even though the defense counsel had not intended to put the 
defendant's character into issue and the defendant's criminal 
record, usually inadmissible, was before the jury. The court 
declared that  "[tjhe question asked by defense counsel was 
calculated to  elicit the very response which was given. [The 
witness] had a right to explain his answer and defense counsel 
'opened the door' for such an explanation." Id. In the case a t  bar, 
the defense counsel purposely called Waller to  establish the 
defendant's residence. This witness testified freely concerning the 
defendant's parole with no admonishment from defense counsel. 
"Where one party introduces evidence as to a particular fact or 
transaction, the other party is entitled to  introduce evidence in 
explanation or rebuttal thereof, even though such latter evidence 
would be incompetent or irrelevant had i t  been offered initially." 
State v. Albert, 303 N.C. 173, 177, 277 S.E. 2d 439, 441 (1981). 
Once the defense witness had begun discussing the defendant's 
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parole, the State could properly ask for what the defendant was 
on parole. To call the defendant's parole officer in the first place 
may have been ill-advised trial strategy, but the "[dlefendant can- 
not now successfully contend that the trial judge committed prej- 
udicial error because he did not, ex mero motu, object to 
experienced counsel's plan of trial." State v. Waddell, 289 N.C. 19, 
25, 220 S.E. 2d 293, 298 (1975), modife'ed, 428 U.S. 904, 96 S.Ct. 
3211, 49 L.Ed. 2d 1210 (1976). See also State v. Chatman, 308 N.C. 
169, 177, 301 S.E. 2d 71, 76 (1983). 

As in Wuddell, the defense counsel, in calling Waller, invited 
the alleged error "by eliciting evidence . . . which he might have 
rightfully excluded if the same evidence had been offered by the 
State." State v. Waddell, supra. It is important to  note that the 
trial judge only admitted testimony concerning the conviction for 
which the defendant was on parole and no other evidence pertain- 
ing to  his character or criminal record was allowed. Thus, the 
defendant was harmed only to the extent that he himself opened 
the door to the subject matter of his parole. Because the defend- 
ant opened the door to  this particular conviction, this invited er- 
ror could not be grounds for a mistrial. In any event, a motion for 
a mistrial will be granted when the defendant has suffered 
"substantial and irreparable prejudice," G.S. 15A-1061, and "[a] 
defendant is not prejudiced . . . by error resulting from his own 
conduct." G.S. 15A-1443k). We hold that the trial judge did not 
abuse his discretion in denying the defendant's motion for a 
mistrial. 

In summary, we hold that there was substantial evidence 
present to  allow a rational trier of fact beyond a reasonable doubt 
to  convict the defendant of manufacturing cocaine. Secondly, 
because the defendant opened the door to the subject of his 
parole, no error was committed by the admission of the answer of 
his being on parole for a drug conviction. 

No error. 

Judge JOHNSON concurs. 

Judge BECTON dissents. 

Judge BECTON dissenting. 
Believing that defendant's motion for mistrial should have 

been granted, I dissent. 
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The majority's reliance on the following two legal proposi- 
tions to uphold the trial court's denial of defendant's motion for 
mistrial is misplaced: (1) "Defendant cannot invalidate a trial by 
introducing evidence or by eliciting evidence on cross-examination 
which he might have rightfully excluded if the same evidence had 
been offered by the State." State v. Waddell, 289 N.C. 19, 25, 220 
S.E. 2d 293, 298 (19751, death sentence vacated, 428 U.S. 904, 49 
L.Ed. 2d 1210, 96 S.Ct. 3211 (1976) (See also, State v. Chatman, 
308 N.C. 169, 301 S.E. 2d 71 (1983); Johnson v. Massengill, 280 
N.C. 376, 186 S.E. 2d 168 (1972); and State v. Neely, 4 N.C. App. 
475, 166 S.E. 2d 878 (1969)J; and (2) "Where one party introduces 
evidence as to a particular fact or transaction, the other party is 
entitled to introduce evidence in explanation or rebuttal thereof, 
even though such latter evidence would be incompetent or irrele- 
vant had it been offered initially." State v. Albert, 303 N.C. 173, 
177, 277 S.E. 2d 439, 441 (1981). 

Courts should look first to the facts of a particular case 
before applying broad propositions of law which themselves are 
exceptions to the general rule that incompetent evidence should 
not be placed before the jury. In this case, the prejudicial infor- 
mation which the defendant sought to exclude-that he was "on 
parole for the sale of the controlled substance heroin and two 
counts of possession of controlled substance heroinw- was elicited 
by the State, not by defense counsel. Significantly, it was defense 
counsel in State v. Waddell, Johnson v. Massengill, and State v. 
Neely, who, while cross-examining the witness, got a response 
which "he might have rightfully excluded if the same evidence 
had been offered by the" other side. State v. Waddell, 289 N.C. a t  
25, 220 S.E. 2d a t  298. Therefore, the North Carolina cases cited 
by the majority are inapposite and do not warrant application of 
an "open door" or invited error policy. 

Further, although defense counsel, for reasons I have yet to 
discern, called defendant's parole officer "for the purpose of 
establishing that his address was not 1634 Chestnut Street," ante 
p. 7, no part of the parole officer's testimony needed to  be ex- 
plained or rebutted. What explanation or rebuttal is necessary to 
the parole officer's testimony that defendant lives a t  3901 Logan 
Lane and that he, the parole officer, has seen the defendant 
several times a t  that address during the approximately two years 
defendant has been on parole? The State was not prejudiced by 
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this testimony; in fact, this testimony more likely than not helped 
the State more than it helped defendant. This case, therefore, is 
distinguishable from State v. Albert and from State v. Small, 301 
N.C. 407,272 S.E. 2d 128 (1980) in which the defendants' direct ex- 
amination testimony gave the jury the "false impression that the 
[Sltate had refused to accept his offer to  submit to a polygraph 
examination." 301 N.C. a t  436,272 S.E. 2d a t  146. As our Supreme 
Court said in State v. Albert: 

Here, defendant on direct examination had testified that he 
told the officers he would be willing to  take a lie detector 
test. This testimony, unexplained, could well lead the jury to 
believe that the State had refused to give defendant such a 
test, or that defendant had taken the test with favorable 
results which the State had suppressed. Under such cir- 
cumstances, the law wisely permits evidence not otherwise 
admissible to be offered to explain or rebut evidence elicited 
by the defendant himself. 

303 N.C. a t  177, 277 S.E. 2d at 441 (emphasis added). 

The circumstances in this case are clearly different from the 
circumstances in Small and Albert. They are also different from 
the circumstances facing "text writers and other jurisdictions," 
ante p. 9: the  State's evidence in this case was not of the same 
"class" or "similar"; it was not "rebutting evidence"; and 
testimony that a witness knows where defendant lives because 
the witness is defendant's parole officer is not "an improper sub- 
ject." 

Was the denial of defendant's motion for a mistrial prejudi- 
cial? Yes. Significantly, no controlled substances were found on 
defendant's person, although drugs were found on the persons of 
two other people in the apartment. This case involves construc- 
tive possession of controlled substances found in an uninhabited 
apartment in which defendant had no possessory interest. More- 
over, there was a hotly contested dispute between police officers 
and defendant's witness concerning how close defendant was to 
the table upon which the drugs had been placed. The police of- 
ficers testified that defendant was standing six to  eight inches 
from the table. Defendant's witness testified that defendant was 
not in the room in which the drugs were found. Thus, evidence 
that defendant was on parole, not for minor or non-drug-related 
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offenses, but for sale of heroin and two counts of possession of 
heroin, was highly prejudicial in this controlled substance case. I, 
therefore, vote for a new trial. 

IN THE MATTER OF PAUL S. GORSKI, ET AL. V. NORTH CAROLINA SYM- 
PHONY SOCIETY, INC. AND EMPLOYMENT SECURITY COMMISSION OF 
NORTH CAROLINA 

No. 8210SC478 

(Filed 1 November 1983) 

Administrative Law @ 8; Master and Servant @ 111- review of administrative deci- 
sion by superior court -scope of review exceeded 

In reviewing the decision of the Employment Security Commission, the 
superior court was functioning as an appellate court; therefore, it erred in 
determining unemployment compensation claims on grounds neither raised nor 
relied on in the proceedings appealed from. 

Judge BECTON dissenting. 

APPEAL by defendants from Farmer, Judge. Order entered 
29 January 1982 in Superior Court, WAKE County. Heard in the 
Court of Appeals 15 March 1983. 

This case involves the unemployment compensation claims of 
sixty-two recent employees of the North Carolina Symphony So- 
ciety, who were employed pursuant to a master contract between 
the Symphony and the claimants' union. The contract extended 
through the 1982-83 concert season, and on April 12, 1981, the 
Symphony notified the union, as the contract permitted, that the 
contract was being terminated as of April 26, 1981 because of 
the Symphony's inability to  obtain necessary operating funds. 
Thereafter, the appellees filed claims for unemployment compen- 
sation with the defendant Commission, and after due notice their 
claims were heard by a Deputy Commissioner, who, on July 17, 
1981, entered an order denying the claims. In doing so, the Depu- 
ty  Commissioner concluded that the claimants had failed to show 
by the greater weight of the evidence that they had been avail- 
able for other "permanent fulltime employment while filing claims 
for unemployment benefits." The grounds for this conclusion in- 
cluded findings that the claimants expected to resume their jobs 
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with the Symphony, which was raising funds, scheduling concerts 
for the next season, and negotiating a new contract with the 
union, as  usual; they had been seeking only part-time and tem- 
porary employment in the Research Triangle area, and their 
seeming search for permanent full time employment as symphony 
musicians or teachers of music was not a real search for employ- 
ment, since job opportunities in those fields are almost non- 
existent. 

Upon claimants' appeal to the Superior Court being heard, i t  
was found that the appellees "were involved in a group tem- 
porary layoff," under certain regulations adopted by the Commis- 
sion, and an order was entered directing the Commission to  pay 
benefits for the first four weeks of the layoff, and to determine 
whether under the regulations actual registration for work was 
required of appellees as of the first day of the fifth consecutive 
week of their total unemployment. From this order both the Com- 
mission and the Symphony appealed. 

Judith E. Kincaid for plaintiff appellees. 

Po yner, Geraght y, Hartsfield & Townsend by Marvin D. 
Musselwhite, Jr. and Cecil W. Harrison, JT., for defendant a p  
pellant North Carolina Symphony Society, Inc. 

K Henry Gransee, Jr. and Donald R. Teeter for defendant 
appellant Employment Security Commission of North Carolina 

PHILLIPS, Judge. 

In undertaking to  decide these claims on grounds neither 
raised nor relied on in the proceedings appealed from, the 
Superior Court violated the fundamental rule that an appeal has 
to  follow the trial. Orissom v. N. C. Department of Revenue, 34 
N.C. App. 381, 238 S.E. 2d 311 (1977), disc. rev. denied 294 N.C. 
183, 241 S.E. 2d 517 (1978). The course of these claims had been 
inexorably set in the proceedings appealed from; it could not be 
changed thereafter. The basis for the claims as  filed was not that 
the claimants had been temporarily laid off, but that their em- 
ployment with the Symphony had been terminated and they were 
seeking other permanent full time employment. The evidentiary 
hearing before the Deputy Commissioner, in accord with the 
notice to  which none of the parties objected, was devoted to only 
the following issue: "Whether the claimants' [sic] are able to, 
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available for, and actively seeking work without undue restriction 
or limitation." The forty-eight appellees who presented evidence 
all attempted to show to the Commission's satisfaction that their 
employment with the Symphony was over and they were avail- 
able for permanent employment elsewhere, as the law governing 
benefits requires; none contended that they were temporarily laid 
off and not available for permanent employment. The appellants, 
on the other hand, undertook to  show that the appellees did not 
meet the "available for w o r k  standard established by G.S. 
96-13(a)(3), since they expected to continue working for the Sym- 
phony, which was already preparing for the next concert season, 
and their efforts to obtain employment were so limited that they 
could not be successful. The Commission's decision, following the 
course the case had taken, was based on eleven findings of fact 
and numerous conclusions of law, all relating to the one issue 
raised; and in appealing therefrom, appellees stated for their only 
grounds that various of the findings were unsupported by evi- 
dence, and the conclusions of law that they were not genuinely at- 
tached to the work force and available for permanent full time 
work because of their continuing attachment to the Symphony 
and the limited market for their job skills were erroneous. Hav- 
ing gone that far on the course selected, the case could not be put 
on a different course by the Superior Court. 

In reviewing the decision of the Employment Security Com- 
mission, the Superior Court was functioning as an appellate court. 
As such, its office was limited to determining two things: first, 
whether there was evidence before the Commission to support its 
findings of fact, and, second, whether the facts so found sustain 
the conclusions of law and resultant decision. G.S. 96-15(h)-(i); In re 
Enoch, 36 N.C. App. 255, 243 S.E. 2d 388 (1978). I t  had no authori- 
ty  to make new findings, Employment Security Commission v. 
Paul's Young Men's Shop, Inc., 32 N.C. App. 23, 231 S.E. 2d 157, 
disc. rev. denied, 292 N.C. 264, 233 S.E. 2d 396 (19771, but was 
bound by all findings and conclusions properly made. In re 
Steelman, 219 N.C. 306, 13 S.E. 2d 544 (1941). 

To what extent, if any, the Superior Court undertook to 
review the decision of the Commission in the manner required, 
the record does not show. Since our own review of the record con- 
vinces us that the Commission's findings of fact are all supported 
by evidence and sustain the conclusions and decision made, rather 
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than remand the matter for further proceedings, to  the delay, in- 
convenience, and expense of the parties, we herewith vacate the 
order appealed from and remand to  the Employment Security 
Commission for the reinstatement of its decision. 

Vacated and remanded. 

Judge ARNOLD concurs. 

Judge BECTON dissents. 

Judge BECTON dissenting. 

In reviewing a decision of the Employment Security Commis- 
sion, the superior court must "(1) determine whether there was 
evidence before the Commission to support its findings of fact and 
(2) decide whether the facts found sustain the Commission's con- 
clusions of law and its resulting decision." Intercraft Industries 
Corp. v. Morrison, 305 N.C. 373, 376, 289 S.E. 2d 357, 359 (1982); 
Employment Security Comm. v. Jarrell, 231 N.C. 381, 57 S.E. 2d 
403 (1950). I do not believe that the facts found in this case sus- 
tain the Commission's conclusions of law and decision. Believing 
further that the "group temporary layoff' issue was properly 
before the superior court and that the superior court properly ex- 
ecuted its appellate function, I dissent. 

N.C. Gen. Stat. 9 96-15(i) (1981 & Supp. 19811, which estab- 
lishes the procedure for an appeal from the Commission to the 
Superior Court of Wake County, provides that the appealing par- 
t y  must file a statement of the grounds upon which review is 
sought and the particulars in which it is claimed that the Commis- 
sion erred. The statute further provides: "In any judicial pro- 
ceeding under this section the findings of the Commission as to 
the facts, if there is evidence to support them, and in the absence 
of fraud, shall be conclusive, and the jurisdiction of said court 
shall be confined to  questions of law." 

In their notice of appeal, claimants contended that the Com- 
mission's conclusions of law, that claimants were not genuinely at- 
tached to  the labor force and available for permanent full-time 
employment because of (a) their continuing attachment to the 
Symphony and (b) the limited market for their job skills and ex- 
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perience, were erroneous. Their notice of appeal also raised con- 
stitutional issues. Questions of law were thus presented to the 
superior court. 

Under N.C. Gen. Stat. 5 96-13(a) (1981 & Supp. 1981), an 
unemployed individual, to be eligible for benefits, must satisfy the 
Commission that  (1) he has registered to  work and thereafter has 
continued to report to the employment office; (2) he has made a 
claim for benefits; and (3) he is able to work and is available for 
work. The requirements of this statute have been amplified, how- 
ever, by administrative regulations. 

Pursuant to the authority granted by N.C. Gen. Stat. 5 96- 
4(a) (1981 & Supp. 19811, the Commission has made rules and regu- 
lations to administer the Employment Security Act. One of these 
regulations administering G.S. 5 96-13 is Employment Security 
Comm. Reg. 10.16 (1981), which provides for a "constructive regis- 
tration for work" in a group temporary layoff situation, which is 
defined in Employment Security Comm. Reg. 1.15 (1981) as a 
"temporary layoff involving twenty (20) or more workers." A tem- 
porary layoff is defined in Employment Security Comm. Reg. 1.24 
(1981) as a "period of unemployment ocurring [sic] when one or 
more workers, because of lack of work during a payroll week as 
established by the employer, are partially or totally unemployed 
but are  retained on the payroll and are considered by the em- 
ployer to  be continuing employees." The significance of the group 
temporary layoff regulation is that the employee does not have to 
prove that  he is available for work in the sense of permanent full- 
time employment elsewhere. The employee is automatically 
entitled to benefits for the four-week period provided in Employ- 
ment Security Comm. Reg. 10.16 as long as he files his claim in 
accordance with the regulations, which claimants have done here. 

We now review the Commission's findings. The Commission's 
findings of fact show that claimants were laid off. The claimants 
were tenured. A substantial majority of the claimants had already 
signed individual binders for employment with the Symphony for 
the 1981-82 season at  the time they were "laid off." Their season 
was shortened by five weeks, during which they received no pay, 
because of the Symphony's money problems. They were given as- 
surances by the Symphony that they would be employed for the 
next season and that the Symphony's financial problems would be 
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solved. The Commission also found that (1) claimants continued to 
receive full benefits during this period (the disability insurance, 
life insurance, major medical group insurance, instrument in- 
surance, retirement benefits and workers' compensation insurance 
were continued without interruption); (2) a substantial majority of 
the claimants had performed in benefit concerts during this pe- 
riod as "Musicians of the North Carolina Symphony," with the 
proceeds going to the Symphony to  be disbursed to the musicians; 
and (3) the Symphony intended to  have the same musicians, in- 
sofar as possible, for the next season. 

These findings, suggesting that  the claimants were still on 
the payroll although not being paid, support the following conclu- 
sion made by the Commission: "Based on the foregoing facts, it 
must be concluded that the claimants herein were, in effect, laid 
off their jobs for the final five weeks of the 1980-81 Symphony 
Season due to a lack of work available resulting from insufficient 
funding." At that point, the Commission could have more specifi- 
cally concluded, as did the superior court, that claimants were 
temporarily laid off in accordance with the Commission's regula- 
tions. Instead, the Commission unnecessarily discussed claimants' 
availability for work with other employers on a permanent full- 
time basis. The Commission then, in its only other conclusions of 
law, stated: 

Based on the foregoing facts and legal authorities it is 
concluded that the claimants herein have not met their bur- 
den of showing by the greater weight of the evidence that 
they have been available for permanent fulltime employment 
while filing claims for unemployment benefits 

Secondly, it is concluded that the claimants are not gen- 
uinely attached to the labor force and are, therefore, not 
available for permanent fulltime suitable employment be- 
cause there is a virtually nonexistent market in the area of 
their residence and an extremely limited market nationwide 
for the claimants' job skills and experience. 

These latter conclusions, although arguably supported by the 
evidence and specific findings of fact, a re  not necessary since, 
under the  group temporary layoff regulations, an employee does 
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not initially have to prove that he is available for permanent full- 
time employment. The Commission's latter two conclusions of law, 
therefore, were not supported by relevant findings of fact. Since 
the superior court had the authority to decide the question of law, 
i t  had the authority to decide if the facts found supported the 
"resulting decision." I agree with the superior court that the rele- 
vant facts found support only one conclusion-that claimants 
were "group temporary layoff' employees. 

Unlike the majority, I am not convinced that claimants have 
"changed their theory" to the prejudice of any party. Indeed, as  
stated by claimants in their brief: 

I t  is, by contrast, the Symphony and the Commission 
which have altered their theories. The Symphony's brief it- 
self reveals the effort to argue both sides of the issue: on the 
one hand the Symphony admits that its goal a t  the Commis- 
sion hearing was to show that the Appellees 'had an implied 
right to continued employment (with the Symphony) and, 
thus, were not genuinely attached to the labor force' [Brief of 
Appellant Symphony]; on the other hand, the Symphony 
argues that it 'was unsure about its future in June of 1981. 
Despite the hopes and best intentions of the management of 
the appellant Symphony, no one could say with absolute cer- 
tainty in June of 1981 that the 1981-82 Symphony Season 
would be a reality or, that if the season did take place, 
whether the length of the season (and the size of the or- 
chestra) would be subject to drastic reduction. Under such 
circumstances, it would have been absurd for the appellant 
Symphony to invoke the "group temporary lay-off' classifica- 
tion.' [Brief of Appellant Symphony.] 

The Symphony should be estopped from denying that 
claimants were "group temporary lay-off' employees. In the 
notice of hearing given to  the parties, the Commission (not the 
claimants) limited the evidence at  the hearing to two questions: (1) 
claimants' separation from employment, and (2) whether claimants 
are able to, available for, and actively seeking work without un- 
due restriction. Claimants thus tailored their evidence to meet 
these limitations by attempting to show that they were available 
for and seeking permanent full-time employment elsewhere. Of 
course, the Commission may have limited the evidence a t  the 
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hearing because the Symphony never notified the Commission, 
pursuant to  Employment Security Comm. Reg. 9-10 (19811, that a 
group temporary lay-off was planned. Had the Symphony done so, 
this litigation may not have ensued, since claimants' entitlement 
to  unemployment benefits would have been established. Although 
the Symphony did not give the notice required by Employment 
Security Comm. Reg. 9-10, the evidence i t  presented a t  the hear- 
ing triggered the Commission's group temporary lay-off reg- 
ulations. At the hearing, the Symphony sought to show that 
claimants were not truly available for work elsewhere and that 
they were still employed by the Symphony. The Symphony is 
thus estopped from denying that claimants fit into the group tem- 
porary lay-off category. 

I vote to  affirm the superior court's order. 

STATE OF NORTH CAROLINA v. NATHANIEL COLLINS 

No. 8218SC1017 

(Filed 1 November 1983) 

1. Homicide B 28.8- instructions on accident or m i d v e n t u r e  
The trial court's instructions in a second degree murder case could not 

have misled the jury to believe that the defense of accident or misadventure 
applied only to involuntary manslaughter. 

2. Homicide B 28.5 - defense of mother - insufficient evidence 
The evidence in a second degree murder case did not require the trial 

court to instruct on the defense that defendant killed his wife's lover while 
defending his wife from attack where defendant testified that he broke into 
the motel room occupied by his wife and her lover when he heard his wife say, 
"No, no, don't do that," that he saw his wife and her lover run into the 
bathroom and saw a gun pointed at  him through a partially open door, that a 
struggle for the gun ensued and shots were fired which struck both the wife 
and her lover, that he "couldn't say" whether he thought his wife was in 
danger after she and her lover ran into the bathroom, and that defendant did 
nothing to aid his wife after the shooting. 

3. Homicide B 27.1 - discovered adultery - heat of pusion - sufficiency of instruc- 
tions 

The trial court's instruction that adequate provocation "may consist of 
anything which has a natural tendency to produce such passion in a person of 
average mind and disposition" encompassed discovered adultery, the only 
possible heat of passion basis raised by the evidence, and the trial court did 
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not e r r  in failing specifically to refer in the instructions to discovered adultery 
as an adequate provocation. 

4. Criminal Law ff 84- determination of legality of seizure unnecessary 
In this prosecution for murder and felonious assault, it was unnecessary to 

determine the legality of the seizure of a pair of bloodstained jeans in a war- 
rantless search of defendant's home where the State was unable to tie the 
jeans to the crimes, and where defendant was admittedly in the room in which 
the victims were shot and was in close proximity to the bleeding victims. 

5. Criminal Law ff 43.2- admissibility of photographs 
A witness's testimony that, except for some trees which had been re- 

moved, photographs showing an area between a motel parking lot and a 
highway fairly depicted the area on the date of the crimes provided a suffi- 
cient basis for admission of the photographs to  illustrate testimony that de- 
fendant could not have seen his wife's car in the motel parking lot while he 
was driving along the highway, especially since the removal of the trees in- 
creased the visibility of the parking lot from the highway. 

APPEAL by defendant from Seay, Judge. Judgments entered 
22 May 1982 in Superior Court, GUILFORD County. Heard in the 
Court of Appeals 15  March 1983. 

Defendant was charged with second-degree murder of his 
wife's lover, Calvin Freeman, assault with a deadly weapon with 
intent t o  kill, inflicting serious bodily injury upon his wife, Bar- 
bara Collins, and breaking and entering a motel room with intent 
t o  commit the  felony of murder therein. After a jury trial, he was 
convicted of each charge. 

The State's evidence tended to show the following: Unbe- 
knownst to the  defendant, apparently, his wife Barbara Collins 
was having an affair with Calvin Freeman, who worked where she 
did. Mr. and Mrs. Collins, who lived in High Point, had had 
various differences during the months preceding the  incidents in- 
volved herein, and just the day before had talked about 
separating. Around 8 o'clock on the morning of May 25, 1981 
(Memorial Day), Mrs. Collins received a phone call a t  home from 
Freeman, who asked her to meet him in Room 310 of the Airport 
Hilton Inn later in the day, and told her where the  room key was 
hidden. She answered the telephone in the kitchen, but there was 
an extension in the  bedroom where the defendant appeared to  be 
sleeping. After showering, dressing, and going several other 
places, Mrs. Collins picked up the room key and went t o  the motel 
room around noon. She removed all her clothing except for her 
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bra and panties and was sipping some white wine she had pur- 
chased when Freeman arrived a t  approximately 1:15 p.m. with 
some beer. He stripped to his boxer shorts, and a short time later 
the couple heard a knock on the door, but upon looking through 
the peephole saw no one. Within seconds, the room door was 
splintered by the defendant, who chased the two lovers into the 
bathroom and shot them both with a pistol. 

A short while later, a Hilton Inn employee, noticing the 
busted room door, found both Barbara Collins and Calvin Free- 
man on the floor injured. She had two bullet wounds to  her head 
and was still alive; he had a bullet wound in the back and another 
in the back of the neck and was dead. Mrs. Collins was taken to 
the hospital, where she underwent emergency surgery for her in- 
juries. She told her doctors and some deputy sheriffs that the 
defendant was the one who shot her. Later that afternoon, 
sheriffs deputies converged on the defendant's home, but he was 
not there, and after making a warrantless search, they seized a 
pair of bloodstained blue jeans. Several hours later, after confer- 
ring with his brother and his attorney, the defendant voluntarily 
surrendered to the Guilford County Sheriffs Department. 

Defendant testified to  the following: He slept until 9 or 10 
o'clock the morning involved and decided to work in the yard, 
since i t  was a holiday. During the afternoon, needing more grass 
seed, he was on his way from their home in High Point to a seed 
store in Greensboro that had been recommended to him when he 
saw his wife's car parked a t  the Airport Hilton. He stopped a t  the 
motel and went in to look for her. Not finding her in the lobby or 
restaurant, he inquired a t  the front desk and was told that Mr. 
Freeman was registered in Room 310. Upon arriving a t  the room 
door, he heard his wife say, "no, no, don't do that," knocked on 
the door without receiving an answer, and thinking that she was 
being hurt, burst through the door. He saw her and Freeman run 
into the bathroom, and upon following them, saw a gun pointed at 
him through the partially open door. A struggle over the gun en- 
sued, shots were fired, and then defendant "blacked out." His 
memory was not regained until he got back to High Point later 
that afternoon. 

Rebuttal testimony and demonstrative evidence was pre- 
sented tending to show that the defendant could not have seen 
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his wife's car from the highway he claimed t o  have been traveling 
on. 

Attorney General Edmisten, by Assistant Attorney General 
Lucien Capone, III, for the State. 

McNairy, Clifford & Clendenin, by Locke T. Clifford and 
Michael R. Nash, and Robert S. Cahoon, for defendant appellant. 

PHILLIPS, Judge. 

Though defendant's appeal is subject t o  dismissal because his 
brief did not link the various points argued t o  his assignments of 
error ,  as  required by Rule 28(b)(3) of Rules of Appellate Pro- 
cedure, making i t  necessary, in each instance, for us to  check the  
ent ire  collection of assignments, of which there is a great number, 
because of the  gravity of the  case we choose t o  dispose of i t  on 
t he  merits. In doing so, however, i t  is not necessary t o  discuss all 
of defendant's many contentions of error,  none of which have 
merit. 

(1) Defendant's hopes for an acquittal were largely based upon 
the  defense of accident or  misadventure-not because the  evi- 
dence so  clearly or  strongly supported that  defense, however, but 
because the nature and extent  of the  evidence marshalled against 
him left him with little else t o  rely upon. In instructing the  jury 
concerning the  death of Calvin Freeman and defendant's indict- 
ment for second-degree murder, the  court also charged on the  
subordinate offenses of voluntary manslaughter and involuntary 
manslaughter. Immediately after instructing the  jury on second- 
degree murder, voluntary manslaughter, and involuntary man- 
slaughter, in that  order, t he  court charged on accident and 
misadventure. Defendant contends tha t  the  sequence and content 
of the  instructions led the jury to  believe that  his defense of acci- 
dent or  misadventure applied only t o  the  offense of involuntary 
manslaughter. The instruction was a s  follows: 

Now, members of the  jury, the  defendant contends and 
the  S ta te  denies that  the  defendant in this instance acted in 
such a way that  the  deceased, Calvin Freeman, died by acci- 
dent  or  by misadventure, and if Calvin Freeman died by acci- 
dent or misadventure, tha t  is, without wrongful purpose or  
criminal negligence on the  part of the  defendant, Nathaniel 
Collins, t he  defendant Collins would not be guilty. 
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The burden of proving accident is not on the defendant. 
His assertion of accident is merely a denial that he has com- 
mitted any crime. The burden remains on the State to prove 
the defendant's guilt beyond a reasonable doubt. 

We think it most unlikely that the jury was confused by this 
instruction. It contains no implication that the defense of accident 
or misadventure was limited in application; instead, it states quite 
plainly that the defense denied that defendant had committed 
"any crime" a t  all. The instruction as a whole can only mean, we 
think, that  if Calvin Freeman died without any wrongful purpose 
or criminal negligence on defendant's part, the defendant was not 
guilty of any crime in connection therewith. No doubt the jury 
would have so understood it, even if the instruction had stood 
alone; that  they had just been told earlier in the charge that each 
of the crimes that defendant was being tried for involved 
wrongful purpose or criminal negligence could not have caused 
the jury to  believe otherwise. In cases very similar to this one the 
instruction has been approved as both legally sufficient and non- 
confusing. State v. Walker, 31 N.C. App. 199, 228 S.E. 2d 772 
(1976); State v. McLamb, 20 N.C. App. 164, 200 S.E. 2d 838 (1973). 

Defendant also contends that he was erroneously deprived of 
the benefit of two other defenses that were available to him- 
that defendant killed Freeman while defending his wife from at- 
tack, and that  the killing occurred in the "heat of passion" upon 
adequate provocation- by the trial judge either failing to charge 
or by charging inadequately or incorrectly. Though the defenses 
were somewhat contradictory to  each other, as well as to the 
defense of accident and misadventure, if they were raised by the 
evidence, the defendant was entitled to have them charged on if 
he so desired. Consistency, though usually an advantageous 
course in litigation, is generally not required of those being tried 
for crime. 22 C.J.S. Criminal Law 5 54. 

[2] But the evidence did not give rise to the defending another 
defense, and the trial judge did not er r  in refusing to charge on 
it. State v. Shepherd 220 N.C. 377, 17 S.E. 2d 469 (1941). 
Although defendant testified that he busted into the motel room 
because his wife sounded frightened, the rest of his testimony on 
the matter was that: After he got in the room, his wife and 
Freeman ran into the bathroom, a gun was pointed a t  him 
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through a crack in the door, someone said, "Shoot the S.O.B.," and 
he began struggling for the gun; and that he "couldn't say" 
whether he thought his wife was in danger after she and Free- 
man ran into the bathroom. Had the defendant aided his wife in 
any way, even after the shooting, his contention a t  trial and now 
that he was rescuing her from danger would be more colorable; 
but he left the premises with her lying on the floor wounded and 
bleeding. 

[3] The judge did instruct on "heat of passion," however, defend- 
ant's objection being that discovered adultery was not specifically 
referred to therein as an adequate provocation. In giving this in- 
struction, the judge said: "Adequate provocation may consist of 
anything which has a natural tendency to produce such passion in 
a person of average mind and disposition. . . ." In our view, this 
instruction encompassed adultery, the only possible heat of pas- 
sion basis raised by the evidence, and, no doubt, was so under- 
stood by the jury. Indeed, it may not have been necessary to 
charge on heat of passion a t  all, since there was scarcely any 
evidence as to defendant's heat of passion after seeing indications 
of adultery upon entering the motel room, the only time a legally 
sanctioned heat of passion could have developed. His testimony 
concerning the developments that occurred after he entered the 
room was about struggling for the gun and trying to avoid being 
shot; being overcome by anger was not mentioned. In all events, 
the court's failure to charge more pointedly on heat of passion did 
defendant no legal detriment. 

[4] In a warrantless search of defendant's house, shortly after 
the crime when there was good reason to think that he was con- 
cealed therein with a gun, the police found a pair of bloodstained 
blue jeans lying on the bed, which were exhibited during the 
trial. Though defendant's motion to suppress, denied by the court, 
raises some interesting search and seizure questions, they are im- 
material to the appeal and need not be discussed, since the State 
was unable to  tie the jeans to the crime, and defendant was ad- 
mittedly in the bloodstained room in close proximity to the 
bleeding victims. If defendant's presence at  the scene of the 
homicide had been disputed, the exhibit certainly could have 
prejudicially affected the verdict and we would determine 
whether the search and seizure complied with Fourth Amend- 
ment requirements; but under the circumstances that existed the 
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exhibit could not have affected the verdict, prejudicially or other- 
wise, and determining whether the search and seizure was valid 
would avail nothing. 

[S] If defendant's explanation as to  how he happened to stop by 
the Airport Hilton and find his wife and Freeman in Room 310 
seemed a t  all plausible to the jury, which is unlikely, the State's 
rebuttal evidence probably made i t  seem less so. Deputy Sheriff 
Willis, who participated in the initial investigation of the crime 
and saw Mrs. Collins' car in the lot shortly after the victims were 
discovered, testified that: It was more than 400 feet from the 
road to the edge of the parking lot; the parking lot was lower 
than the road and surrounded by a chain link fence; a t  the time 
involved the view from the road of the part of the lot where her 
car was parked was obstructed a t  different points by either a 
service station, a wooded area, a steak house, or a small church 
building. He also testified that a few months after the shooting all 
the trees in the wooded area between the service station and the 
steak house were cut down, but the stumps were still there, and 
except for that change the entire area looked substantially as i t  
did almost exactly a year earlier when Freeman was killed. Over 
defendant's objection, several photographs of the motel parking 
lot, taken the day before from different points in the road, were 
received into evidence to  illustrate the witness's testimony. The 
photographs showed the service station, the stumps in the area 
where the trees had been, the steak house, the church, and dif- 
ferent parts of the chain link fence and parking lot. The principal 
basis for defendant's objection to  admitting the photographs was 
the changes that occurred in the area between the time when de- 
fendant says he saw the car and a year later when the pictures 
were taken. The witness testified that except for the woods that 
had covered the space between the service station and the steak 
house the scene depicted by the photographs fairly illustrated the 
way the area looked the day the crime was committed. This was 
basis enough, in our opinion, for the photographs being received 
as illustrative evidence. Illustrative evidence, being just that, 
does not have to be exact. 1 Brandis N.C. Evidence 5 34 (2d rev. 
ed. 1982). The changes, not being significant enough to  deprive 
the pictures of their illustrative value, affected the evidence's 
weight, rather than its admissibility. State v. Shepherd, 220 N.C. 
377, 17 S.E. 2d 469 (1941). Furthermore, the changes apparently 
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increased, rather than decreased, the visibility of the parking lot 
from the road, and thus could not have prejudiced the defendant, 
who testified that  his wife's parked car was visible and recogniz- 
able as he drove along the road. 

In our opinion, the defendant received a fair trial and was 
skillfully represented by able counsel. But cases are governed by 
their circumstances, and the mold of this case was irrevocably 
cast when defendant voluntarily placed himself in a situation that 
all but established his guilt as charged; and the mold, if anything, 
was hardened by the rather unlikely explanation that he gave of 
his presence and participation. 

No error. 

Judges ARNOLD and BECTON concur. 

STATE OF NORTH CAROLINA v. ALLEN W. NEALY AND ROBERT A. SMITH 

No. 8314SC63 

(Filed 1 November 1983) 

1. Burglary and Unlawful Breakings 8 5.5- breaking or entering motor 
vehicle - sufficiency of evidence 

The evidence was sufficient t o  support an "entry" into a vehicle where it 
tended to show that defendant Smith was squatting down and looking up 
under the hood, which the defendant Nealy was trying to raise, even though 
there was a chain lock on the hood which prevented it from being raised more 
than twelve to eighteen inches. 

2. Criminal Law B 158.2- silence of record on conference on jury instruc- 
tions - presumption that judge acted properly 

Where the record is silent as to whether the trial judge conducted a jury 
instruction conference as required by Rule 21 of the General Rules of Practice 
for the Superior and District Courts, it will be presumed that the trial court 
acted correctly. 

3. Criminal Law 8 95- evidence properly admitted for restrictive purpose 
In a prosecution for felonious breaking or entering of a motor vehicle, the 

trial court properly admitted evidence of a previous theft of a battery from 
the victim's car for the limited purpose of showing why the victim's car hood 
was chained down and could only be partially opened. 

Judge EAGLES dissenting. 
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APPEAL by defendants from Godwin, Judge. Judgment 
entered 17 August 1982 in Superior Court, DURHAM County. 
Heard in the Court of Appeals 27 September 1983. 

The defendants were tried on a bill of indictment charging 
them with felonious breaking or entering of a motor vehicle in 
violation of G.S. 14-56. On 30 March 1982 the defendant Smith was 
seen in the Carriage House Apartments parking lot squatting 
down and looking up under the hood of a 1967 Chevrolet which 
belonged to  John Dodd. His half-brother, the defendant Nealy, 
appeared to  be attempting to raise the hood, which had been 
chained down. Nothing was discovered missing from the vehicle. 

Robert Franklin, a detective for the Department of Public 
Safety and a part-time security person a t  the apartment complex, 
testified that a t  around 11:30 on the night in question he heard a 
car with a loud muffler drive through the apartment parking lot 
three times. He looked out of his window and saw the car driven 
by the defendant back into a parking space. The engine was then 
turned off, and the car remained parked for approximately three 
minutes. The driver then restarted the car and pulled forward to  
the center of the parking lot before parking next to  other cars. 

Franklin grabbed a service revolver and badge and went 
downstairs. He walked to his unmarked patrol car and, glancing 
to  his left, saw the defendant a t  the car owned by John Dodd 
which was backed into a space so that the hood faced Franklin. 
He heard a clanging noise, later identified as  resulting from the 
chain lock, and saw that the hood was raised 12 to 18 inches. The 
defendant Smith was squatting down, looking up under the hood, 
which the defendant Nealy was attempting to  raise. Franklin then 
drove his car to the end of the lot and parked, blocking the en- 
trance. He walked back toward the defendants who, after seeing 
him approaching them, left Dodd's car and walked slowly toward 
their own vehicle. As they began to climb into their car, Franklin 
yelled that he was a police officer and ordered them and two 
passengers in the car to lie face down on the pavement. He then 
placed them under arrest. 

At the close of all the evidence, the defendants' motion for a 
directed verdict was denied. The jury found both defendants 
guilty of felonious breaking or entering a motor vehicle. The de- 
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fendant Nealy was sentenced to two years imprisonment as a 
regular youthful offender. The defendant Smith was sentenced to 
a two-year term, suspended for three years, as a committed 
youthful offender. He was fined $100 and placed on three years 
probation on the condition that he serve an active prison term of 
six months. Both defendants gave notice of appeal in open court 
on 17 August 1982. 

Attorney General Edmisten, b y  Assistant Attorney General 
Roy A. Giles, Jr., for the State. 

John M. Bourlon and Richard C. Boyd for defendant- 
appellants. 

ARNOLD, Judge. 

[I] The defendants contend that there was no evidence of an 
"entry" into the vehicle in question, thus making improper the 
trial court's instruction to  the jury that they could infer a 
larcenous intent from an unlawful breaking or entering. The mere 
fact that  a chain lock prevented the hood from opening beyond 
12-18 inches, however, does not preclude a finding that there was 
an entry. In fact, this Court has found an entry where the defend- 
ant was seen standing a t  the open door of a van with the upper 
part of his body leaning inside the vehicle. State v. Sneed 38 N.C. 
App. 230, 247 S.E. 2d 658 (1978). 

In Sneed the Court quoted from Black's Law Dictionary as 
follows: "In cases of burglary, the least entry with the whole or 
any part of the body, hand, or foot, or with any instrument or 
weapon, introduced for the purpose of committing a felony, is suf- 
ficient to  complete the offense." 38 N.C. App. a t  231, 274 S.E. 2d 
a t  659. 

Although there is no testimony that either defendant was ac- 
tually seen with a portion of his body under the hood of Dodd's 
car, Officer Franklin's testimony that the defendant Smith was 
squatting down and looking up under the hood, which the defend- 
ant Nealy was trying to raise, leads to the obvious conclusion that 
there was an entry. Certainly, when one raises the hood of a car 
he must first extend some portion of his hand beneath the hood to 
release the hood latch. We, therefore, find no error in the court's 
instruction. 
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Similarly, we reject the defendants' contention that the trial 
court erred in instructing the jury on what constitutes an entry. 
As noted previously, there was sufficient evidence of an entry, 
and the judge's instruction that %)he movement of a hand from 
the outside of an automobile opened hood to a position under the 
open hood would be an entering" was not error. 

The defendants also contend that it was prejudicial error for 
the trial judge to comment before the jury that the defendants' 
lawyers had objected to  the State's request to give additional in- 
structions on intent. We disagree. While i t  may have been better 
practice to have simply noted the objections in the record, the 
defendants have failed to establish how they might have been 
prejudiced by the court's remarks. In no way do the judge's com- 
ments convey to the jury the "impression of judicial leaning." See 
State v. Staley, 292 N.C. 160, 166, 232 S.E. 2d 680, 684-85 (1977). 

[2] It is further contended by the defendants that the trial judge 
violated Rule 21 of the General Rules of Practice for the Superior 
and District Courts by failing to  hold a conference on jury instruc- 
tions. There has been some question as to whether such a con- 
ference must be held a t  trial as  a matter of right or whether i t  
must only be held upon the request of one of the parties. The 
question was recently answered, however, by the Supreme Court 
of North Carolina in State v. Bennett, 308 N.C. 530, - - -  S.E. 2d 
- - -  (1983). In that case, the Court stated, "If either party to the 
trial desires a recorded instruction conference, G.S. 15A-1231(b) 
requires that party to make such a request to  the trial judge. Ab- 
sent such a request, G.S. 15A-1231(b) is silent and General Rule 21 
supplements the statute by requiring the trial court to  hold an 
unrecorded conference." 308 N.C. a t  534, - --  S.E. 2d a t  - - -. 

Although the defendants now contend that the trial judge 
erred in failing to hold a conference on jury instructions, there is 
nothing in the record to  indicate that any such conference, 
whether recorded or unrecorded, was held. Where the record is 
silent as to whether a conference was in fact held, the defendant 
must hold himself accountable. 

The defendant, as  appellant, has the duty under Rule 11 
to preserve the record on appeal. If there was no instruction 
conference held, the defendant could have sought a stipula- 
tion from the State pursuant to Rule l l (a)  acknowledging the 
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trial court's failure in this regard. Had the State refused to 
agree to the stipulation, and objected to such a notation in 
the record, then the defendant could have requested that the 
trial judge settle the record on appeal pursuant to Rule Ilk).  

Id. Where the record is silent, it will be presumed that the trial 
court acted correctly. State v. Fennell, 307 N.C. 258, 297 S.E. 2d 
393 (1982). 

[3] Finally, the defendants contend that the court erred in fail- 
ing t o  rule on their motion in limine to exclude testimony concern- 
ing the previous theft of the battery from Dodd's car. Although 
the trial judge reserved his final ruling on the motion, he did 
state that evidence of the theft would be admissible for the 
limited purpose of showing why the hood was chained down and 
could be only partially opened. The State made no effort to show 
that  either of the defendants was in any way responsible for the 
prior theft, but introduced the evidence merely to  explain why 
the hood was not fully raised, as was permitted by the judge. 

We have examined the defendants' remaining assignments of 
error and have found in them no merit. 

No error. 

Judge WELLS concurs. 

Judge EAGLES dissents. 

Judge EAGLES dissenting. 

I would reverse the convictions. The statute under which 
defendants were convicted is intended to proscribe the breaking 
or entering of compartments of a motor vehicle in which property 
is customarily carried, i.e., the passenger compartment and the 
trunk area. 

The evidence here a t  most established that defendants were 
looking in and were tampering with the automobile's hood which 
they could not raise because of a recently installed chain lock 
mechanism which prevented its being opened beyond a few 
inches. 
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The statute under which these defendants could have been 
properly charged is G.S. 20-107 which prohibits and punishes 
tampering with motor vehicles. 

JOHN SHISHKO AND BELLE SHISHKO v. JOHN M. WHITLEY, SR. AND 
GROVER D. ELLIS, SR. AND HOLLY RIDGE AIRPORT, INC. 

No. 824DC742 

(Filed 1 November 1983) 

Injunctions B 12.2- motion to dieeolve preliminary injunction-no jurisdiction to 
decide merite 

The trial court has no jurisdiction to determine the merits of a case and 
grant permanent injunctive relief in a hearing on a motion to  dissolve a stand- 
ing preliminary injunction. 

APPEAL by plaintiffs from Martin (James N.), Judge. Judg- 
ment entered 3 March 1982 in District Court, ONSLOW County. 
Heard in the Court of Appeals 13 May 1983. 

The following is a summary of the pertinent facts and pro- 
cedural history of this case, insofar as it can be determined from 
the record on appeal: plaintiffs initiated legal proceedings in this 
matter on 3 October 1980 by filing a complaint seeking a perma- 
nent injunction and a motion seeking a temporary restraining 
order against defendants Ellis and Whitley. The complaint and 
the motion asked the court to issue appropriate orders restrain- 
ing and enjoining defendants from interfering with plaintiffs' use 
of a driveway or path. This driveway ran between plaintiffs' home 
and property and a state maintained road. I t  lay across defend- 
ants' intervening land, on which defendants had constructed an 
airstrip for light aircraft. Plaintiffs alleged that this driveway 
provided the only means of access from their property to the 
state road and that it had been in existence for more than 100 
years and in continuous use by plaintiffs and their predecessors 
in title for more than 20 years. Plaintiffs alleged that defendants 
had obstructed the driveway and interfered with plaintiffs' use of 
it. 

In addition to the injunctive relief, plaintiffs alleged and 
sought compensatory and punitive damages. The court issued the 
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temporary restraining order and scheduled a hearing on the mo- 
tion for a permanent injunction on 13 October 1980. 

On or about 10 October 1980, defendants filed countermotions 
for a temporary restraining order and a preliminary injunction 
preventing plaintiffs from crossing defendants' land. In support of 
their motions, defendants alleged that plaintiffs' driveway ran 
across the airstrip in an extremely dangerous place and that 
plaintiffs' use of the driveway had already caused two aborted 
landings. Defendants further alleged that plaintiffs had access to 
state roads by means other than across defendants' property. 
Defendants also filed a motion to dissolve the 3 October 1980 tem- 
porary restraining order on various procedural grounds and on 
the grounds that plaintiffs had access to a state road across their 
own property. Although it does not directly appear in the record, 
defendants apparently filed a timely answer, denying the material 
allegations of the complaint and making a counterclaim. The ma- 
terial allegations of the counterclaim apparently were denied in 
plaintiffs' response, which is included in the record, dated 28 
April 1981. 

From the allegations in a later motion and from the 
transcript of hearing in the record, we gather that the hearing on 
the motions was postponed and the temporary restraining order 
continued by consent until 8 May 1981. 

After a hearing on the motions, the trial court granted de- 
fendants' motion for a preliminary injunction, also apparently 
denying plaintiffs' motion and dissolving the 3 October 1980 tem- 
porary restraining order. Further hearing on defendants' motion 
for a preliminary injunction was set for 26 May 1981 and plaintiffs 
were directed to amend their complaint to include Holly Ridge 
Airport, Inc., as a necessary party defendant. Plaintiffs filed a mo- 
tion to amend their complaint on 13 May 1981. 

What transpired a t  the 26 May 1981 hearing is not clear, no 
order or judgment or transcript of the proceeding appearing in 
the record. Apparently, plaintiffs did not properly amend their 
complaint and the preliminary injunction was allowed to remain 
in effect. On 26 May 1981, plaintiffs gave notice of appeal from 
the court's order of 8 May 1981, but this appeal was never 
perfected. 
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Thereafter, on 8 June 1981, defendants filed an answer to the 
amended complaint and a motion to dismiss for failure to comply 
with the 8 May 1981 order. On 15 June 1981, according to an alle- 
gation in a later motion, defendants made a request for an entry 
of default judgment against plaintiffs. On 16 July 1981, defend- 
ants filed motions for summary judgment and to dismiss for 
failure to prosecute the action. No immediate action was taken on 
these motions. All of the above occurred in District Court. 

Plaintiffs filed an amended complaint in Superior Court on 28 
December 1981, purportedly in compliance with the 8 May 1981 
order. On 5 January 1982, plaintiffs filed motions to dissolve the 8 
May 1981 preliminary injunction and for entry of a preliminary in- 
junction against defendants. Defendants replied and moved to 
strike the motions on the grounds that the issues raised by them 
had been heard and determined on 8 May 1981. The Superior 
Court, Bruce, Judge, entered an order on 21 January 1982 finding 
that i t  had no jurisdiction to hear the motions and directing that 
the case be sent back to District Court. 

On 1.9 February 1982, plaintiffs filed another amended com- 
plaint, incorporating Holly Ridge Airport, Inc., into the material 
allegations. The matter came for hearing on the pending motion 
to dissolve a t  the 1 March 1982 Session of District Court. Plain- 
tiffs and defendants presented evidence and testimony. 

Judgment for defendants was announced in open court a t  the 
close of the hearing. The court permanently enjoined plaintiffs 
from crossing over defendants' land. Plaintiffs gave notice of 
appeal a t  this time. On 11 March 1982, written judgment was en- 
tered finding that plaintiffs had failed to show "any express, 
implied or presumptive easement," and that their crossing defend- 
ants' land constituted a trespass and a hazard. On 12 March 1982, 
after judgment had been entered and signed, defendants filed 
their answer to the amended complaint of 19 February 1982. 
Plaintiffs appealed. 

Popkin and Coxe, by Samuel S. Popkin, for plaintiff a p  
pellants. 

Bailey, Raynor & Erwin, by Frank W. Erwin, for defendant 
appellees. 
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JOHNSON, Judge. 

We concede at  the outset that much of the long and complex 
procedural history of this case, summarized in pertinent part 
above, is unnecessary to a determination of the merits of this 
case. However, the record on appeal is so incomplete in certain 
respects that the merits are difficult to reach and a fair considera- 
tion of them nearly impossible. The record is complete enough, 
however, to show that the trial court had no jurisdiction to enter 
the judgment appealed from. 

The judgment, as entered orally and in writing, purports to 
be a final judgment in all respects: it makes findings of fact and 
draws conclusions of law as to  the merits of the case and enters 
the relief prayed for, a permanent injunction. 

That the judgment purports to be final is apparent from the 
nature of the relief granted. A permanent injunction is an ex- 
traordinary equitable remedy and may only properly issue after a 
full consideration of the merits of a case. As such, the court has 
no authority to issue a permanent injunction in an interlocutory 
proceeding. See Smith v. Rockingham, 268 N.C. 697, 151 S.E. 2d 
568 (1966) (improper for a judge to enter a permanent injunction 
in a pretrial conference). Accordingly, it is error for a court to 
issue a permanent injunction a t  a hearing to show cause why a 
temporary injunction or restraining order should not be con- 
tinued. MacRae & Co. v. Shew, 220 N.C. 516,17 S.E. 2d 664 (1941); 
Register v. Griffin, 6 N.C. App. 572, 170 S.E. 2d 520 (1969). "The 
judge hearing the order to show cause why the injunction should 
not be continued to the hearing had no jurisdiction to hear and 
determine the controversy on its merits. . . ." Patterson v. 
Hosiery Mills, 214 N.C. 806, 810, 200 S.E. 906, 908 (1939). 

These cases stand for the proposition that the trial court has 
no jurisdiction to consider and determine the merits of a case and 
grant permanent injunctive relief in the context of a hearing to 
determine whether a temporary injunction or restraining order 
should continue in effect. In such situations, the only question 
properly considered is whether the order should be continued. 
MacRae v. Shew, supra; Register v. Griffin, supra; see generally 7 
Strong's N.C. Index 3d, Injunctions, $5 12.1, 12.2 (1977 and Supp. 
1983); but see In re Savings and Loan Assoc., 53 N.C. App. 326, 
280 S.E. 2d 748, disc. rev. denied, 304 N.C. 588, 291 S.E. 2d 148 
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(1981) (judgment on the merits in a hearing on a motion t o  show 
cause not error  where issue decided was solely one of law). 

For  the  court below t o  consider the  merits of the  present 
case in the  procedural context then existing was just as  improper 
a s  in the  situations in the cases cited supra. Although our 
research has disclosed no case that  is directly on point, i t  follows 
logically that  the  jurisdictional constraints which determined the 
outcome in t he  above cases apply equally and for the  same rea- 
sons where, a s  here, the court is considering a motion t o  dissolve 
a standing preliminary injunction. The preliminary injunction, like 
the  temporary restraining order, is interlocutory and the question 
presented by the motion to  dissolve is whether the  injunction 
should continue in effect. In such cases, the court has no jurisdic- 
tion to  proceed to  the merits of the  case, and jurisdiction may not 
be conferred by consent of the  parties. See MacRae v. Shew, 
supra. 

The record on appeal in this case does sufficiently indicate, 
by its inclusions as  well a s  its omissions, that  the  hearing in ques- 
tion was not a hearing on the merits, but rather  a hearing on the 
plaintiffs' motion to  dissolve the 26 May 1981 preliminary injunc- 
tion: (1) in their pleadings, both parties requested a jury trial as 
t o  all t he  issues involved but the  hearing was before the  judge 
and there  is no indication that  either party waived its right to  a 
jury trial; (2) there is no indication that  this matter  was ever 
calendared for a trial on the merits in District Court a t  the 1 
March 1981 Session; and (3) the amended complaint was not filed 
until af ter  the  hearing and after judgment had been entered and 
signed; defendant never having waived his right t o  file an answer. 
In their briefs, the parties proceed on entirely different percep- 
tions of what the  hearing was supposed t o  be. Plaintiff proceeds 
on the premise that  the  court had continued the  preliminary in- 
junction while defendant assumes that  final judgment had been 
entered and a permanent injunction issued. Finally, and most con- 
vincingly, the  transcript of the  hearing affirmatively discloses 
that  neither the  parties nor the court clearly intended to proceed 
on the  merits of the  case or to determine finally the  rights of the 
parties a s  regards this controversy. At  the close of the  hearing, 
the following colloquy took place between counsel for the parties 
and the trial judge: 
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COURT: [after summarizing the evidence] . . . I must issue a 
permanent injunction against the plaintiffs to not go on the 
defendants' property. I know I can feel for both sides, but I 
think this is the law and what I have to uphold, and that is 
what I am going to  do. 

MR. POPKIN: Judge, was that a motion for a permanent in- 
junction that  we were hearing? 

COURT: I think your motion was to dissolve the restraining 
order that  I issued, and what I'm saying is I'm not dissolving 
it, which means the injunction is there. I mean it's a matter 
of semantics really, I suppose. 

MR. POPKIN: I wasn't aware that Mr. Erwin was asking for 
that, I thought he was just asking to keep the preliminary in- 
junction in effect. 

COURT: I'll word i t  differently then. What I'm saying is this, 
the injunction that I previously entered in May is to remain 
in effect. 

MR. ERWIN: Thank you. 

MR. POPKIN: Thank you. 

(Mr. Popkin conferred with his clients.) 

MR. POPKIN: Your Honor, in the case I know the Court has 
granted the preliminary injunction against the Shishkos, but 
what type of security is the Court going to require of the 
defendants? 

COURT: What sort of security of what nature? 

MR. POPKIN: Pursuant to Rule 65 can I- 

MR. ERWIN: May we approach the bench? 

COURT: Yes, sir. 

(Counsel and the Court conferred a t  the bench.) 

COURT: This is a permanent injunction, in other words I'm 
telling you people to stay off somebody else's property, pure 
and simple, period, so no security is required for that. None 
is necessary, none is required. 
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MR. POPKIN: We would like to note our appeal from your 
Order. 

[Emphasis added.] 

Inasmuch as the trial court here had no jurisdiction to  enter 
the judgment appealed from, that  judgment must be vacated with 
the result that the preliminary injunction remains in effect until 
this matter is properly heard and considered on its merits. Fur- 
ther, neither this opinion nor the proceeding below is res judicata 
with respect to any of the substantive issues that might be raised 
on a subsequent proceeding. Huggins v. Board of Education, 272 
N.C. 33, 157 S.E. 2d 703 (1967). 

Vacated and remanded. 

Judges HILL and PHILLIPS concur. 

STATE OF NORTH CAROLINA v. CHARLES SIDNEY LANGLEY 

No. 837SC104 

(Filed 1 November 1983) 

1. Arson and Other Burnings 8 4.1- burning of building used in trade or 
business - sufficiency of evidence 

The trial court properly denied defendant's motion to dismiss an indict- 
ment for burning a building used in a trade or business even though all of the 
businesses in a shopping center were temporarily closed after a fire which hap- 
pened a week before the fire for which defendant was charged since the clos- 
ing of the doors to the public after a fire does not in and of itself take a 
business premises outside the operation of G.S. 14-62. 

2. Arson and Other Burnings $ 4.1 - burning of personal property - sufficiency of 
evidence 

The trial court properly denied defendant's motion to dismiss the indict- 
ments for burning the personal property of two store owners where the 
testimony from the owners and the fire investigators indicated that while the 
first fire, which happened a week before the fire for which defendant was 
charged, was devastating in its effect on the two businesses, there was, never- 
theless, property of value left in both businesses after the first fire, which was 
still present in those businesses at  the time of the second fire. 
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3. Arson and Other Burnings 8 3; Searches and Seizures 8 1 - search of fire scene 
without warrant - evidence properly admitted 

While firemen are present a t  a fire and engaged in any continuing activity 
to bring under or control or extinguish a fire, or prevent reignition, a search 
for the possible presence of accelerants on the premises may reasonably be 
conducted without a search warrant and without regard to  how or why any ac- 
celerants may have been placed or stored on the premises, and the fruits of 
such a search are  admissible in evidence against any person charged with an 
unlawful burning of or upon the premises. 

APPEAL by defendant from Winberry,  J. Judgment entered 
30 August 1982 in NASH County Superior Court. Heard in the  
Court of Appeals 17 October 1983. 

Defendant was charged in five separate indictments for con- 
spiring to  burn and burning personal property of others and burn- 
ing of a building used for t rade or business, on 18 January 1982. 

A t  trial the  state's evidence tended to  show the following 
events and circumstances. In January, 1982 defendant owned 
Tape City Shopping Center, which contained four separate busi- 
nesses located in one building: True West, a western clothing 
store, owned and operated by defendant; and Tape City, a tape 
recording store; Brown's Country Lounge, a restaurant and bar; 
and Wigs-R-Us, a hair piece and wig store, all businesses owned 
by others. On 11 January 1982, the shopping center was damaged 
by fire. On 18 January the shopping center was again damaged by 
fire, resulting in i ts  total destruction. Defendant was convicted of 
t he  conspiracy charge, the charge of burning a building used in 
carrying on a t rade or business, burning the personal property of 
Julius Rose, and burning the  personal property of William Ad- 
dleman. 

From judgments and sentences entered on the verdicts, 
defendant has appealed. 

A t t o r n e y  General Rufus  L. Edmisten, b y  Special Deputy  A t -  
torney General Daniel C. Oakley, for the  State.  

Blackburn and Gammon, b y  James L. Blackburn, for defend- 
ant. 

WELLS, Judge. 

[I] In his first assignment of error,  defendant contends that  the  
trial court should have granted his motion to  dismiss the indict- 
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ments for burning a building used in a trade or business and for 
conspiracy, for insufficient evidence. Upon such a motion, 

. . . all of the evidence favorable to the State, whether com- 
petent or incompetent, must be considered, such evidence 
must be deemed true and considered in the light most favor- 
able to  the State, discrepancies and contradictions therein 
are disregarded and the State is entitled to  every inference 
of fact which may be reasonably deduced therefrom. 

State v. Witherspoon, 293 N.C. 321, 237 S.E. 2d 822 (1977). See 
also State v. Cummings, 301 N.C. 374, 271 S.E. 2d 277 (1980); 
State v. Thomas, 296 N.C. 236, 250 S.E. 2d 204 (1978). 

Defendant hinges his argument on the quality of the state's 
evidence as to the use of the building when it was burned on 18 
January, contending that the earlier 11 January fire had rendered 
the building useless. Without burdening this opinion with a recita- 
tion of the evidence in detail, we simply hold that the state's 
evidence did show that on 18 January 1982, the shopping center 
still housed businesses which were, in one way or another, still 
functioning as such. More particularly, we hold that the closing of 
the doors to the public after a fire does not in and of itself take a 
business premises outside the operation of the G.S. 5 14-62? 
While all of the businesses in the shopping center were tem- 
porarily closed after the 11 January fire, they nevertheless re- 
mained as businesses through 18 January and the building in 
which they were located was "a building. . . used" in carrying on 
a business on 18 January 1982. This assignment is overruled. 

[2] In his next assignment, defendant contends that the trial 
court should have granted his motion to dismiss the indictments 
for burning the personal property of Julius Rose and William Ad- 
dleman.' More precisely, defendant argues that  all of the personal 

- - -- - 

1. G.S. 5 14-62. If any person shall wantonly and willfully set  fire to or burn or 
cause to be burned, or aid, counsel or procure the burning of, any uninhabited 
house, any church, chapel or meetinghouse, or any stable, coach house, outhouse, 
warehouse, office, shop, mill, barn or granary, or any building, structure or erection 
used or intended to be used in carrying on any trade or manufacture, or any branch 
thereof, whether the same or any of them respectively shall then be in the posses- 
sion of the  offender, or in the possession of any other person, he shall be punished 
as a Class E felon. 

2. G.S. § 14-66. If any person shall wantonly and willfully set  fire to or burn, 
or cause to be burned, or aid, counsel or procure the burning of, any goods, wares, 
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property located in the tape and wig stores was destroyed in the 
first fire. The evidence, when viewed in the light most favorable 
to the state, was otherwise. Testimony from the owner and fire 
investigators indicated that while the first fire was devastating in 
its effect on the two businesses, there was, nevertheless, proper- 
ty  of value left in both businesses after the first fire, which was 
still present in those businesses a t  the time of the second fire. 
This assignment is overruled. 

In another assignment of error, defendant argues that the 
trial court erred in instructing the jury that the specific intent of 
defendant to  injure or prejudice Rose and Addleman could be in- 
ferred from the evidence. The portion of the trial court's instruc- 
tion, to  which defendant objected, was as follows: 

The act of burning the personal property of Julius Rose 
(William Addleman) . . . would be a specific intent to injure 
or prejudice Julius Rose (William Addleman). This intent may 
be inferred from the nature of the act and the manner in 
which i t  is done. 

Defendant does not argue with the wording of the instruction, but 
contends there was no evidence to support it. Our disposition of 
defendant's second assignment of error is also dispositive of this 
assignment, and this assignment is overruled. 

[3] In his next assignment of error, defendant argues that the 
trial court erred in allowing the products of an illegal search into 
evidence. Following the fire, Nash County Fire Marshal, Wilford 
Evans, conducted an investigation into the origin and causes of 
the fire. Defendant contends that such investigation amounted to 
a warrantless search and that the fruits of the investigation 
should have been suppressed. Specific evidence defendant sought 
to have suppressed was the discovery by firemen of accelerants 
on the premises. The heart of defendant's argument seems to be 
that a t  the time the accelerants were found, the fire was suffi- 
ciently under control to  remove any exigency of circumstance 
which might justify or validate a warrantless search. We reject 

merchandise or other chattels or personal property of any kind, whether or not the 
same shall at the time be insured by any person or corporation against loss or 
damage by fire, with intent to injure or prejudice the insurer, the creditor or the 
person owning the property, or any other person, whether the property is that of 
such person or another, he shall be punished as a Class H felon. 
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this argument, and hold that  while firemen are present a t  a fire 
and engaged in any continuing activity to bring under or control 
or extinguish a fire, or prevent reignition, a search for the possi- 
ble presence of accelerants on the premises may reasonably be 
conducted without a search warrant and without regard to how or 
why any accelerants may have been placed or stored on the prem- 
ises, and that the fruits of such a search are  admissible in 
evidence against any person charged with an unIawful burning of 
or upon the premises. See Michigan v. Tyler, 436 U.S. 499, 98 
S.Ct. 1942, 56 L.Ed. 2d 486 (1978). See generally 3 La Fave, 
Search and Seizure § 10.4 (1978 & 1983 Supp.). This assignment is 
overruled. 

No error. 

Chief Judge VAUGHN and Judge JOHNSON concur. 

JOEL T. CHEATHAM. INC. v. THOMAS M. HALL 

No. 829SC1253 

(Filed 1 November 1983) 

1. Brokers md Factors 8 6- exclusive rigbt to sell agreement-no modification 
by correspondence from owner 

Where an exclusive listing and right to sell agreement with a real estate 
broker reserved the owner's right to sell the property to an existing potential 
buyer for 30 days, correspondence in which the owner attempted to extend his 
right to sell to the potential buyer for an additional three months did not 
modify the agreement and deprive the broker of his right to commissions for 
the owner's sale of the property to the potential buyer after the original 
30-day period had expired. 

2. Brokers md Factors 8 6- exclusive right to sell agreement-broker not pro- 
curing cauee of sale-right to commission 

Defendant owner was liable for the payment of a real estate broker's com- 
mission under an exclusive right to sell agreement where defendant sold the 
property to a third party during the term of the agreement and the broker 
was not the procuring cause of the sale. 

APPEAL by defendant from Hobgood, Judge. Judgment 
entered 11 August 1982 in Superior Court, VANCE County. Heard 
in the Court of Appeals 20 October 1983. 
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In this action plaintiff seeks to recover a brokerage commis- 
sion allegedly due under a contract between plaintiff and defend- 
ant  for the sale of land belonging to defendant. The contract is 
dated 21 January 1981, is entitled "EXCLUSIVE LISTING AGREE- 
MENT," and contains the following pertinent provisions: 

In consideration of your agreeing to list the above- 
described property for sale, and in further consideration of 
your services and efforts to find a purchaser, you are hereby 
granted the exclusive right, for a period of 4 month(s) from 
date, to sell the said property for the price of $325,000.00 and 
on terms of all cash to me or upon such other terms and con- 
ditions as may be agreed upon. 

If the property is sold or exchanged by you, by me, or by 
any other party before the expiration of this listing, a t  any 
terms accepted by me, or within 3 months thereafter, to any 
party with whom you or your representatives have nego- 
tiated, and whose name has been disclosed to me, I agree to 
pay you a professional brokerage fee of 5% of the gross sales 
price. 

The following are the undisputed material facts in the 
pleadings and affidavits filed pursuant to plaintiffs motion for 
summary judgment. At the time defendant entered into the con- 
tract in question, he reserved the right to sell the property for 
thirty days to two existing potential buyers from a prior ex- 
clusive listing agreement with a different broker. The term of the 
prior exclusive listing agreement ended 5 January 1981, and the 
thirty day period from the execution of the contract in question 
came to an end 20 February 1981. On 3 February 1981, plaintiff 
received copies of correspondence in which defendant attempted 
to extend the three month carry-over period from the prior ex- 
clusive listing with the different broker in regard to a Mr. Ernst 
Dannenberg, one of the existing potential buyers. 

On 16 March 1981, defendant and his wife entered into a con- 
tract for the sale of the property to Mr. Ernst Dannenberg for 
$280,000.00. Plaintiff sued defendant to recover a $14,000.00 com- 
mission allegedly due it under its exclusive listing contract of 21 
January 1981. 

Plaintiffs motion for summary judgment was granted. 
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Zollicoffer & Zollicoffer, by Nicholas Long, Jr., for plaintiff- 
appellee. 

Allsbrook, Benton, Knott, Cranford & Whitaker, by L. 
McNeil Chestnut, for defendant-appellant. 

HILL, Judge. 

The sole issue is whether the trial court erred in granting 
plaintiffs motion for summary judgment. We find that summary 
judgment was properly granted. 

Upon motion a summary judgment must be rendered "if the 
pleadings, depositions, answers to interrogatories, and admissions 
on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that any party is en- 
titled to judgment as a matter of law." G.S. 1A-1, Rule 56(c). The 
party moving for summary judgment has the burden of establish- 
ing the absence of any triable issue of fact. His papers are 
meticulously scrutinized and all inferences are resolved against 
him. Kidd v. Early, 289 N.C. 343, 222 S.E. 2d 392 (1976); Caldwell 
v. Deese, 288 N.C. 375, 218 S.E. 2d 379 (1975). In ruling on a mo- 
tion for summary judgment, the court should not decide issues of 
fact. Vassey v. Burch, 301 N.C. 68, 269 S.E. 2d 137 (1980). 
"However, summary judgments should be looked upon with favor 
where no genuine issue of material fact is presented." Kessing v. 
Mortgage Corp., 278 N.C. 523, 534, 180 S.E. 2d 823, 830 (1971). 

Applying these basic tenets to the case under review, we ad- 
dress defendant's contention that summary judgment was im- 
properly granted. This contention is based on there being two 
material facts in issue: whether defendant properly reserved two 
prospective buyers from the terms of the second listing contract, 
and whether defendant is liable for payment of a broker's commis- 
sion under an exclusive right to sell agreement where defendant 
sells property to a third party during the term of the agreement 
and the broker is not the procuring cause of the sale. 

[I] (1) Did defendant properly reserve two prospective buyers 
from the terms of the listing contract in question? 

I t  is undisputed that the listing contract reserved the right 
to sell the property to two existing potential buyers for thirty 
days. However, this thirty-day period expired 20 February 1981, 
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some three weeks prior to the date of defendant's contract to sell 
the property to Mr. Dannenberg. Nor do the copies of cor- 
respondence plaintiff received in which defendant attempted to 
extend the prior exclusive listing in regard to  Mr. Dannenberg 
constitute a modification of the contract in question. To be effec- 
tive as a modification, the subsequent agreement must possess all 
the elements necessary to form a contract. Tile and Marble Co. v. 
Construction Co., 16 N.C. App. 740, 193 S.E. 2d 338 (1972); 17 Am. 
Jur.  2d, Contracts, 5 469, p. 939. The evidence is void of any 
mutual agreement or consideration to support a modification of 
the original contract. Therefore, as to defendant's first contention, 
there was no triable issue of fact. 

[2] (2) Did the construction of an exclusive right to sell agree- 
ment, under which defendant sells property to a third party and 
the broker is not the procuring cause of the sale, constitute a gen- 
uine issue of material fact? 

Exclusive listing agreements are of two types: "exclusive 
agency," interpreted as  prohibiting the owner from selling the 
property through the agency of another broker during the listing 
period, but the owner may sell the property through his own ef- 
forts; and an "exclusive right to sell," prohibiting the owner from 
selling both personally and through another broker, without in- 
curring liability for a commission to the original broker. Beasley- 
Kelso Associates v. Tenney, 30 N.C. App. 708, 228 S.E. 2d 620, 
disc. rev. denied, 291 N.C. 323, 230 S.E. 2d 675 (1976); Insurance & 
Realty, Inc. v. Hamon, 20 N.C. App. 39, 200 S.E. 2d 443 (1973); R. 
Lee, North Carolina Law of Agency and Partnership, 5 38, p. 54 
(3d ed. 1967). 

In Insurance & Realty, Inc. v. Harmon, supra, this court con- 
sidered the same wording of the form contract in question used 
by the plaintiff. The court concluded that the wording, "[ilf the 
property is sold or exchanged by you, by me, or by any other par- 
ty . . .," granted an "exclusive right to sell." In accordance with 
cases of other jurisdictions, in the event the owner breaches this 
type of agreement, he is liable for the commission which would 
have accrued if the broker had obtained a purchaser during the 
period of the listing. The broker need not show that he could 
have performed by tendering an acceptable buyer, or that he was 
the procuring cause of the sale. The owner may breach the agree- 
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ment by arranging a sale in violation of the agreement or by ac- 
tion which renders the broker's performance impossible. See 
Carken v. Zane, 261 Cal. App. 2d 399,67 Cal. Rptr. 747 (1968); see 
also Annot., 88 A.L.R. 2d 936 (1963) for more cases so holding. 

In the case under review, the sale of the property clearly fell 
within the term of plaintiffs 21 January 1981 exclusive right to 
sell agreement. Therefore, the trial judge correctly determined as 
a matter of law that 

the Exclusive Listing Agreement between Plaintiff and 
Defendant conveyed to Plaintiff the exclusive right to sell the 
291-acre farm in Washington County, North Carolina for a pe- 
riod from January 21, 1981 until May 22, 1981 and specifically 
negatived the right of the ownerldefendant to  sell the proper- 
ty  either in competition with the brokerlplaintiff or through 
another broker during the term of the Contract without be- 
ing liable for payment of the commission to the Plaintiff as 
provided in the Contract . . . . 
We conclude that plaintiff was entitled to judgment as a mat- 

t e r  of law. The summary judgment appealed from is 

Affirmed. 

Judges ARNOLD and BRASWELL concur. 

W. H. DAIL PLUMBING, INC. v. ROGER BAKER AND ASSOCIATES, INC., AND 

J. GORDON FISHER AND WIFE, SHIRLEY C. FISHER 

No. 8215SC1219 

(Filed 1 November 1983) 

Laborers' md Materidmen's Liens 8 8- enforcement of blanket lien against one 
unit of multi-unit condominium project inequitable 

The trial court erred by entry of summary judgment allowing plaintiff to 
enforce the full amount of a blanket lien against a single unit in a multi-unit 
condominium project. Each unit should be liable only for its proportionate 
share based upon the materials and labor furnished to that unit, and its pro- 
portionate share of labor and materials furnished the common area, under the 
contract that is the subject of a lien. 
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APPEAL by defendants J. Gordon Fisher and Shirley C. 
Fisher from Clark (Giles R.), Judge. Judgment entered 23 August 
1982 in Superior Court, ORANGE County. Heard in the Court of 
Appeals 18 October 1983. 

This is a civil action wherein the plaintiff filed a claim of lien 
against the Estes Park Office Condominium project (hereinafter 
Project) in the sum of $13,718.16. Plaintiff then brought suit 
against Roger Baker and Associates, Inc. (hereinafter Baker) and 
J. Gordon Fisher and wife Shirley C. Fisher seeking to enforce 
the lien. 

The evidence tended to show the following: Dail and Baker 
entered into a contract whereby Dail agreed to furnish all plumb- 
ing equipment, material and labor for Baker's project a t  a con- 
tract price of $39,500. Acting pursuant to the contract, Dail 
installed a sewage system, a roof drainage system, a water cooler, 
service sinks and a water heating system that would serve all the 
units of the project. Dail also installed bathroom facilities in each 
project unit that were integrated with the project's system. 

Baker agreed to pay Dail on a monthly basis for wages and 
materials expended on the project. Baker paid all amounts due 
through 12 August 1981; however, it failed to pay $2,500 due on 
25 August 1981, $11,000 due on 29 September 1981, and $218.61 
due on 29 September 1981, leaving an unpaid balance of 
$13,718.61. 

On 10 September 1981, pursuant to a properly recorded dec- 
laration of unit ownership, Baker conveyed Unit 104 of the proj- 
ect to the Fishers. A claim of lien was filed on 28 December 1981, 
and a suit seeking a judgment to enforce the lien was filed on 5 
March 1982. Baker declared bankruptcy. Dail, after completing 
discovery, moved for summary judgment against the Fishers, 
seeking to have its claim of lien declared a lien against defend- 
ants' single unit in the total amount of $13,719.61. 

Dail submitted affidavits outlining the work it had performed 
and alleging that the work was performed in a workmanlike and 
satisfactory manner. The affidavits further alleged that Dail was 
still owed $13,718.61 under the contract between Dail and Baker. 
The Fishers submitted counter affidavits alleging that Dail had 
been substantially paid for the work performed on Unit 104 of the 
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project, and that the unpaid balance represented work performed 
to benefit the entire project as well as Dail's profit under the con- 
tract. 

After considering the pleadings, discovery, and affidavits, the 
trial court entered an order granting summary judgment which in 
pertinent part provides: 

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED, 
that W. H. Dail Plumbing, Inc., has a lien against the right, ti- 
tle, and interest of J. Gordon Fisher and wife, Shirley C. 
Fisher, in Unit 104 and their undivided interest in the com- 
mon areas and facilities of the Estes Office Park . . . and the 
lien shall be in the amount of $13,719.61, with interest there- 
on a t  the legal rate from and after October 10, 1981, to the 
date of satisfaction of this lien, and Unit 104 and its share of 
undivided interest in the common areas and facilities shall be 
sold and the proceeds applied to satisfy this lien; . . . 

From that judgment the Fishers appealed. 

Boxley, Bolton & Garber, by Ronald H. Garber, for the plain- 
tiff; appellee. 

Mount, White, King, Hutson, Walker & Carden, P.A., by 
Lillard H. Mount and Daniel E. Garner, for the defendants, u p  
pellants. 

HEDRICK, Judge. 

The issue presented is whether the trial court erred by entry 
of summary judgment allowing Dail to enforce the full amount of 
its lien against a single unit in a multi-unit condominium project. 

As a broad general legal principle, it has frequently been 
held or recognized that a single blanket mechanic's lien upon 
or against several lots or properties for a total sum due to 
the claimant for labor or materials furnished thereto by him 
may not ordinarily, and in the absence a t  least of some show- 
ing of proper apportionment, be enforced against less than all 
of such tracts or parcels. 

Annot. 68 A.L.R. 3d 1300, 1303. This principle has been adopted 
by several states, including Montana and Florida. The Supreme 
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Court of Montana in Hostetter v. Inland Dev. Corp. of Montana, 
172 Mont. 167, 175, 561 P. 2d 1323, 1328 (1977) stated: "[Ilt would 
be inequitable to burden some lesser portion of the liened 
premises with charges for labor and materials which were not ac- 
tually furnished to that particular parcel. Consequently, this 
single lien, proportionately effective against each unit, would only 
be enforceable against each unit proportionately." The Florida 
District Court of Appeals, in dealing with the enforcement of a 
blanket lien against a condominium project stated: "However, the 
most equitable result would be accomplished by making each con- 
dominium unit liable only for its pro rata share based upon its pro 
rata interest in the condominium property as set  forth in the 
declaration of condominium. . . ." Southern Colonial Mortg. Co., 
Inc. v, Medeiros, 347 So. 2d 736, 739-40 (Fla. Dist. Ct. App. 1977). 

An examination of North Carolina law also reveals support 
for the majority rule. In Chadbourn v. Williams, 71 N.C. 444 
(18741, plaintiff filed a lien for materials furnished to defendant. 
The materials were used to construct structures on two lots. The 
defendant sought to have the lien apportioned between the two 
parcels. The Supreme Court declined to require apportionment in 
that particular case, but said: 

If the two lots had been sold or mortgaged to different per- 
sons, it might be necessary as between them, and to settle 
their respective liabilities to contribution, to ascertain as  well 
as could be, the value of the materials used on each lot. . . . 
In this case as the Association is the assignee of the whole 
property subject to the plaintiffs lien, it can scarcely be 
material to distribute the burthen [archaic] between the 
several lots. If it becomes material, that can hereafter be 
done. 

Id. at  448. 

A condominium unit is a separate tract of property, distinct 
from the other units within the project. See N.C. Gen. Stat. Sec. 
47A-5. When the condominium units are owned by different par- 
ties, the portion of the blanket lien applicable to each separate 
unit becomes material. I t  would be grossly inequitable to allow a 
blanket lien holder to enforce the entire lien against one unit of a 
multi-unit condominium project. Each unit shall be liable only for 
its ~ r o ~ o r t i o n a t e  share based upon the materials and labor fur- 
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nished to that unit, and its proportionate part of labor and 
materials furnished the common area, under the contract that is 
the subject of the lien. 

Thus the trial court erred in granting summary judgment for 
the plaintiff declaring the full amount of the lien to be enforceable 
against defendants' single unit. While the evidence in the record 
sufficiently establishes that plaintiff is entitled to have a portion 
of its claim of lien declared a lien against defendants' single unit, 
there remains a genuine issue as to what amount of the total 
claim of lien is to be declared a lien against the Fishers' Unit 104. 

For the reasons stated summary judgment declaring the total 
amount of the claim of lien to be a lien against defendants' Unit 
104 is reversed, and the cause is remanded for further pro- 
ceedings. 

Reversed and remanded. 

Judges BECTON and EAGLES concur. 

STATE OF NORTH CAROLINA v. MICHAEL WAYNE MOORE 

No. 8318SC4 

(Filed 1 November 1983) 

1. Crimind Law Q 75.15- admissibility of confession-defendant not under in- 
fluence of drugs- supporting evidence 

The evidence supported the trial court's determination that defendant was 
not under the influence of drugs when he confessed and that his confession 
was voluntary where there was evidence that defendant's stomach was 
pumped out a t  a hospital soon after his arrest; the attending physician 
testified that defendant showed only slight signs of drug use; a deputy sheriff 
who observed defendant later that  night testified that defendant did not ap- 
pear to be drugged and had no difficulty responding logically to questions; 
defendant was questioned the next day by two FBI agents who read defendant 
his Miranda warnings and asked defendant if he understood them; defendant 
replied that he understood; and when the agents began asking questions about 
a robbery, defendant neither asked for an attorney nor demanded that the in- 
terrogation cease and thereafter admitted his involvement in the robbery. 
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2. Criminal Law 8 138- aggravating factor-no necessity for findings as to in- 
digency and counsel 

The trial court did not err in considering defendant's prior convictions as 
an aggravating factor in imposing sentence without making findings that 
defendant was not indigent at the time of the prior convictions or that he 
waived or was represented by counsel where defendant neither objected to the 
introduction of evidence of the prior convictions nor offered evidence that he 
was indigent and unrepresented by counsel at the time of those convictions. 

APPEAL by defendant from Helms, Judge. Judgment entered 
26 May 1982 in GUILFORD County Superior Court. Heard in the 
Court of Appeals 22 September 1983. 

Defendant was arrested in Robeson County on 6 October 
1981 and charged with taking more than $44,000.00 a t  gunpoint 
from a High Point branch of Wachovia Bank on 25 September 
1981. 

After a one-day jury trial, defendant was found guilty of rob- 
bery with a firearm and sentenced to 35 years in prison. Bank 
employees were unable to make positive identifications of defend- 
ant, and therefore a statement made by defendant was vital in ty- 
ing defendant to  the robbery. On appeal, defendant argues first 
that  the confession was involuntarily made and secondly, that the 
trial judge erred in sentencing him to a jail term two and a half 
times greater than the presumptive term. 

Evidence for the defendant tended to  show that a t  the time 
of his arrest, defendant had been without sleep and had used 
large amounts of cocaine for the previous eight to ten days. 
Moments before he was arrested, defendant consumed half an 
ounce of cocaine to prevent police from seizing the substance. 
Defendant recalled little of the next several days and could 
remember neither being advised of his Miranda rights, nor 
making a statement about the bank robbery to FBI agents on 7 
October 1981. Two acquaintances of the defendant, who were also 
inmates of the Robeson County Jail, testified defendant appeared 
"stoned out of his mind" when he arrived, and did not recognize 
them for several days. Defendant's brother also testified that 
defendant was incoherent when they spoke on the telephone on 7 
October 1981. 

Evidence for the state tended to show that defendant was 
taken to a hospital soon after his arrest, where his stomach was 
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pumped. The attending physician, Dr. Dale L. Kile, testified 
defendant showed only "slight" signs of drug use. After he was 
treated a t  the hospital, defendant was taken to the Robeson Coun- 
ty  Jail, where he was observed about 8 p.m. on 6 October 1981 by 
deputy sheriff James Freeman. Freeman testified defendant had 
red eyes but did not appear to be drugged and had no difficulty 
responding logically to questions. The day after defendant's ar- 
rest, 7 October 1981, he was interviewed by two FBI agents, 
William T. Schatzman and Franklin D. Watts, Jr. The agents read 
the Miranda warnings to defendant from a preprinted form and 
Schatzman asked defendant if he understood his rights. Defend- 
ant replied that he understood and refused to sign a waiver form. 
When the agents began asking questions about the September 
bank robbery, defendant neither asked for an attorney nor de- 
manded that the interrogation cease. Defendant then admitted he 
had been involved in the bank robbery. 

At trial, defendant filed a motion to  suppress the statement 
on the grounds that he was under the influence of drugs on 7 Oc- 
tober 1981 and the statement was therefore involuntarily made. 
After a voir dire hearing, the trial judge found that defendant 
was not under the influence of drugs a t  the time he made the 
statement, and denied defendant's motion to suppress. From the 
judgment entered on the verdict, defendant appealed. 

Attorney General Rufus L. Edmisten, b y  Assistant Attorney 
General David R. Blackwell, for the State. 

Appellate Defender Adam Stein, b y  Assistant Appellate 
Defender Ann B. Petersen, for defendant. 

WELLS, Judge. 

[I] Defendant first argues that the trial court erred in admitting 
the confession made to the FBI agents on 7 October 1981, on the 
grounds that the confession was not voluntarily made. Defendant 
concedes that the trial court's finding of fact that defendant was 
not intoxicated or drugged a t  the time the statement was made is 
binding on appeal if supported by competent evidence. State v. 
Oxendine, 303 N.C.  235, 278 S.E. 2d 200 (1981). There was ample 
evidence to support the trial court's finding that defendant was 
not under the influence of drugs on 7 October 1981, in the form of 
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the testimony of the doctor who treated defendant on 6 October 
1981, the deputy sheriff and the two FBI agents. 

Nevertheless, the fact that  defendant made the  confession is 
not conclusive of the question whether the confession was volun- 
tary. Instead, the  "totality of the circumstances" must be 
considered and these circumstances must demonstrate that  the 
confession was voluntary. See  e.g., S ta te  v. Temple,  302 N.C. 1, 
273 S.E. 2d 273 (1981); Sta te  v. Stephens,  300 N.C. 321, 266 S.E. 2d 
588 (1980). The burden is upon the s tate  to demonstrate volun- 
tariness by a preponderance of the evidence. Sta te  v. Johnson, 
304 N.C. 680, 285 S.E. 2d 792 (1982). Our appellate courts common- 
ly consider several factors in determining whether a confession 
was freely given, including: (1) whether the defendant was given 
his Miranda warnings; (2) whether the defendant was threatened; 
(3) whether the  defendant was promised some reward for confess- 
ing; and (4) whether the defendant appeared to  understand the 
questions and t o  answer logically. S e e  e.g., S ta te  v. Vickers, 306 
N.C. 90, 291 S.E. 2d 599 (1982); Sta te  v. Whi t t ,  299 N.C. 393, 261 
S.E. 2d 914 (1980); Sta te  v. Pagon, 64 N.C. App. 295, 307 S.E. 2d 
381 (1983). Of course, these factors a re  neither exclusive nor ex- 
haustive and other circumstances may be important in a par- 
ticular case. 

In the  case a t  bar, the trial court in concluding that  defend- 
an t  voluntarily waived his right to remain silent considered 
evidence that  defendant was read his Miranda rights and re- 
sponded logically to  questions by the FBI agents, and that  there 
was no indication that  defendant was threatened or promised a 
reward for confessing. The evidence was sufficient to  carry the 
state's burden, and in the absence of any rebutting circumstances 
tending to  indicate defendant's confession was involuntarily made, 
defendant's assignment of error must be overruled. 

[2] Defendant next argues that  the  trial judge erred in imposing 
a jail term two and a half times greater than the  statutory pre- 
sumptive of fourteen years. The trial judge based the sentence 
upon a finding of two aggravating factors and no mitigating fac- 
tors. Defendant argues that  the trial court erred in considering 
his prior convictions as  an aggravating factor, on the grounds 
that  the  s ta te  did not first demonstrate that  defendant was either 
(1) not indigent a t  the time of the  former convictions or, if in- 
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digent, that defendant either (2) waived counsel or (3) was 
represented by counsel. Defendant cites our decision in State v. 
Farmer, 60 N.C. App. 779, 299 S.E. 2d 842 (1983) as authority for 
his interpretation of the requirements of the Fair Sentencing Act. 
Our decision in Farmer, however, has been partially overruled by 
State v. Thompson, 309 N.C. 421, 307 S.E. 2d 156 (1983). In 
Thompson, our supreme court held that the defendant has the 
burden of challenging evidence of prior convictions by either an 
objection or a motion to suppress. Thompson also makes it clear 
that  the defendant has the burden of stating the grounds for his 
objection or motion to suppress, and of proving those grounds. In 
the case a t  bar, defendant neither objected to introduction of 
evidence of prior convictions nor offered evidence that he was in- 
digent and unrepresented by counsel a t  the time of those convic- 
t i o n ~ . ~  

Defendant's assignment of error must be overruled. 

No error. 

Judges ARNOLD and EAGLES concur. 

METROPOLITAN SEWERAGE DISTRICT OF BUNCOMBE COUNTY, NORTH 
CAROLINA, A PUBLIC BODY AND BODY POLITIC AND CORPORATE OF THE STATE OF 
NORTH CAROLINA V. KATHRYN HIPPS TRUEBLOOD, AND HUSBAND, PAUL R. 
TRUEBLOOD; COUNTY OF BUNCOMBE 

No. 8228SC1014 

(Filed 1 November 1983) 

Eminent Domain 8 13.4 - eminent domain - compensation - evidence irrelevant 
and improperly admitted 

In a civil action to establish the amount of compensation due respondents 
a s  a result of the appropriation by petitioner of an easement over respondents' 
property, the trial court erred in allowing certain photographs to be submitted 
a s  illustrative of testimony since the photographs tended to show damages 

1. For offenses committed on or after 1 October 1983, G.S. 158-980 requires 
the  defendant to  bear the burden of both objecting to  evidence of prior convictions 
and of proving that the convictions occurred when defendant was both indigent and 
unrepresented by counsel. 
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resulting from petitioner's construction activities after the taking had already 
occurred and were not relevant to the issue of compensation for the taking of 
the sewer easement. 

APPEAL by petitioner from Friday, Judge. Judgment entered 
29 March 1982 in Superior Court, BUNCOMBE County. Heard in 
the Court of Appeals 24 August 1983. 

This is a civil action to establish the amount of compensation 
due respondents a s  a result of the appropriation by petitioner, 
pursuant to its power of eminent domain, of an easement over 
respondents' property. 

This action was initiated on 20 January 1981 when petitioner 
filed a condemnation petition against respondents seeking a 
sewer easement over respondents' property. On 23 March 1981, 
an order was entered by the Clerk of Superior Court of Bun- 
combe County, establishing petitioner's right to the requested 
easement and vesting petitioner with the right to possess and 
enter  upon the easement. Respondents objected to the order on 
the  grounds that  the amount of compensation awarded was inade- 
quate. The order and award were confirmed on 28 April 1981 and 
the  matter proceeded to trial in Superior Court. 

This case was tried before a jury on the issue of compensa- 
tion a t  the 15 February 1982 Session of Superior Court. At  trial, 
respondents introduced into evidence testimony and photographs 
concerning and depicting various aspects and stages of the con- 
struction work then in progress on their property. This evidence 
was introduced over the general objections of counsel for peti- 
tioner. The following excerpts from the transcript as  i t  appears in 
the  record contain the limiting instructions issued by the court 
with respect t o  the challenged photographs and also indicate the 
nature and substance of the challenged testimony: 

First  photograph (Exhibit L-15): 

COURT: Members of the Jury,  now, I am going to  let this in 
for the sole purpose of illustrating the heights of the manhole 
and for no other purpose. You will not consider it for any 
other purpose. If you find it illustrates the witness's 
testimony about the height and width of the manhole. [sic]. 
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Second photograph (Exhibit L-21): 

[Respondents' witness]: A tremendous amount of rock has 
been pushed over onto the banks of the creek greatly nar- 
rowing the creek. 

[Respondents' attorney]: All right, I would like this marked 
as L-21. 

[Respondents' attorney]: I'll show you landowners Exhibit 
Number 21. Does this fairly and accurately represent the 
rock that  was blasted and pushed over into the creek after 
the taking by the sewer company? 

[Respondents' witness]: Yes, sir. 

[Respondents' attorney]: I would like to offer this into 
evidence for the purpose of illustrating the witness' testi- 
mony. 

COURT: Well members of the Jury, the Court will allow this 
in for the purpose of illustrating her testimony about the 
rock, if you find i t  does so and for no other purpose. 

After the presentation of evidence and testimony by peti- 
tioner and respondents, the following issue was submitted to the 
jury and answered as indicated: 

"What sum are the Respondents, Kathryn Hipps Trueblood 
and husband, Paul R. Trueblood, entitled to  recover of the 
Petitioner the Metropolitan Sewerage District of Buncombe 
County, North Carolina, as just compensation for the ap- 
propriation of an easement in their property for sewer line 
purposes on January 20, 19811" 

Judgment was entered accordingly on 29 March 1982 and 
petitioner appealed. 

Redmond Stevens, Loftin and Curm'e, by Gwynn G. Radeker, 
for petitioner appellant. 

Gudger, Reynolds, Ganle y & Stewart, by Joseph C. Reynolds, 
for respondent appellees. 
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JOHNSON, Judge. 

On appeal, petitioner excepts t o  and assigns a s  error the rul- 
ings by the court allowing the challenged photographs into evi- 
dence and the  limiting instructions accompanying their admission. 
Petitioner also excepts to and assigns as  error  the  admission into 
evidence of testimony by respondents' witness concerning the 
construction work and excavation a s  it was in progress. Peti- 
tioner contends that  the evidence objected to shows conditions 
that  existed on respondents' property during and after the con- 
struction of the  sewer line. Petitioner argues that  this evidence is 
irrelevant t o  the issue of compensation for the appropriation by 
petitioner of the sewer easement over respondents' property and 
that  it was prejudicial and should therefore have been excluded. 

Respondents argue that  the photographs objected to were 
properly admitted for the purpose of illustrating the  testimony of 
the  witness. Respondents argue that  the petitioner was insulated 
from any prejudicial effect of the challenged photographs by the 
court's limiting instructions and by the opportunity to  use any 
discrepancy in the photographs as  a basis for cross-examination. 
Respondents also argue that  the admissibility of illustrative evi- 
dence is a matter  within the discretion of the trial court and that  
rulings on such matters  will not be disturbed on appeal absent a 
showing of an abuse of discretion. With respect t o  the challenged 
testimony, respondents argue that it concerned a relevant per- 
sonal observation of conditions on their property and was de- 
signed to  aid the  jury in its determination of the amount of 
damages. 

All of the respondents' arguments a re  premised on the key 
assumption that  the issue, with respect to which the  challenged 
evidence is allegedly relevant, was properly before the court. We 
hold that  i t  was not. 

An appeal t o  Superior Court from a condemnation proceeding 
puts the issue of compensation for damages resulting from the 
taking before the court de novo. Proctor v. Highway Commission, 
230 N.C. 687, 55 S.E. 2d 479 (1949). I t  is well settled in this s tate  
that  the proper amount of compensation to be awarded is the dif- 
ference in the value of the  property immediately before and im- 
mediately after the  taking. City of Greensboro v. Sparger, 23 N.C. 
App. 81, 208 S.E. 2d 230 (1974). Compensation must be determined 
a s  of the time of the taking. Id.; DeBruhl v. Highway Commission, 



1 694 COURT OF APPEALS [64 

Metro. Sewerage Diet. of Buncombe Co. v. Trueblood 

247 N.C. 671, 102 S.E. 2d 229 (1958). Occurrences or events that 
may affect the value of the property subsequent to the taking are 
not properly considered in an assessment of damages in a con- 
demnation proceeding. City of Greensboro v. Sparger, supra. 

Here, the challenged testimony is in no way relevant to the 
issue of compensation as defined above. Greensboro v. Garrison, 
190 N.C. 577, 130 S.E. 203 (1925), cited by respondents in support 
of their position, involves a challenge to the opinion testimony of 
a witness as to the value of property before and after the installa- 
tion of a sewer line. There, it was the witness' expression of an 
opinion that was challenged and not, as here, the relevance of 
testimony to the issue of compensation. A witness' opinion as to 
the value of land is clearly relevant to the issue of compensation 
for a taking resulting from a condemnation. However, testimony 
concerning construction subsequent to the taking and subsequent 
to  the time fixed for determining compensation clearly is not rele- 
vant to  that issue and respondents' reliance on Greensboro v. 
Garrison, supra, is misplaced. 

Similarly, the photographs submitted as illustrative of 
respondents' witness' testimony are  not relevant to the issue of 
compensation for the taking of the sewer easement. Like the 
challenged testimony, the photographs tend to show damages 
resulting from petitioner's construction activities after the taking 
had already occurred. Such damages may be considered in a fur- 
ther nuisance or trespass action but are not cognizable in the 
present case. City of Greensboro v. Sparger, supra. Moreover, 
any probative value that the photographs may have had with 
respect to the proper amount of damages was nullified by the 
trial court's instructions limiting the application of the evidence 
only to issues not properly before the court. 

We conclude that the challenged evidence was improperly ad- 
mitted with respect to the issue of just compensation for the tak- 
ing by condemnation and could have unfairly prejudiced the jury. 
Having so concluded, we need not address the other argument ad- 
vanced by petitioner in this appeal. We therefore vacate the ver- 
dict and the judgment based thereon and remand the cause for a 
new trial in accordance with this opinion. 
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New trial. 

Judges WHICHARD and EAGLES concur. 

KENNETH DOLBOW, EMPLOYEE V. HOLLAND INDUSTRIAL, INC., EMPLOYER, 
AND COMMERCIAL UNION INSURANCE COMPANY, CARRIER 

No. 82101C1149 

(Filed 1 November 1983) 

1. Master and Servant bl 69.1- workers' compensation-temporary total dis- 
ability - sufficiency of evidence 

The evidence supported a determination by the Industrial Commission 
that plaintiff mechanic was unable to work as a result of his injury from 21 
August 1980 until 11 December 1980 and was entitled to temporary total 
disability for such period of time where it tended to  show that plaintiff was in- 
jured on 9 July 1980; he was diagnosed on 21 August 1980 as having torn car- 
tilage in the knee and underwent surgery on 3 September 1980; plaintiffs 
surgeon certified plaintiff as able to  return to a light job on 9 October 1980; 
and plaintiffs surgeon was of the opinion that plaintiff reached maximum 
medical improvement on 11 December 1980. 

2. Master and Servant 8 47- workers' compensation-temporary total dis- 
ability-effect of receipt of unemployment compensation 

Plaintiff was not estopped from receiving workers' compensation benefits 
for temporary total disability because he received unemployment compensa- 
tion benefits for the same period upon a certification that he was available for 
work. 

APPEAL by defendants from the opinion and award of the 
North Carolina Industrial Commission filed 4 August 1982. Heard 
in the Court of Appeals 23 September 1983. 

Smith, Moore, Smith, Schell & Hunter, by  Robert A. Wicker 
and Maureen J.  Demurest, for defendant appellants. 

No brief filed for plaintiff appellee. 

BECTON, Judge. 

Plaintiff injured his knee in a work-related accident on 9 July 
1980. He was awarded compensation (a) for temporary total dis- 
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ability from 21 August 1980 until 11 December 1980; and (b) for a 
ten percent permanent partial disability of his left leg for twenty 
weeks. 

The employer and the insurance carrier (defendants) assign 
error to the deputy commissioner's finding of fact that plaintiff 
was unable to work as a result of his injury from 21 August 1980 
until 11 December 1980, contending that the finding is unsup- 
ported by the evidence. 

"In passing upon an appeal from an award of the Industrial 
Commission, the reviewing court is limited in its inquiry to two 
questions of law, namely: (1) whether there was any competent 
evidence before the Commission to support its findings of fact; 
and (2) whether . . . the findings of fact of the Commission justify 
its legal conclusions and decisions." Byers v. N. C. State Highway 
Comm., 275 N.C. 229, 233, 166 S.E. 2d 649, 651-52 (1969). We are 
hampered in our review of defendants' first contention, however, 
because defendants have included no transcript or narration of 
the evidence upon which this Court can fully review this assign- 
ment of error. The burden is on an appealing party to  show, by 
presenting a full and complete record, that the record is lacking 
in evidence to support the Commission's findings of fact. Rule 
9(b)(l) of the North Carolina Rules of Appellate Procedure re- 
quires the inclusion in the record of all of the evidence necessary 
for an understanding of all errors assigned. For failure to comply 
with the rules, an appeal is subject to  dismissal. See Bm'tt v. 
Allen, 291 N.C. 630, 231 S.E. 2d 607 (1977). 

[I] We have, nevertheless, chosen to exercise our discretion and 
review the merits of this appeal since defendants have attempted 
to  show, by the following three stipulations, that the Commis- 
sion's findings and conclusions were not supported by the evi- 
dence: (1) plaintiff received unemployment compensation benefits 
from the North Carolina Employment Security Commission from 
13 October 1980 until 14 February 1981; (2) plaintiffs surgeon cer- 
tified plaintiff as able to return to work a t  a light job on 9 Oc- 
tober 1980; and (3) it was plaintiffs surgeon's medical opinion that 
plaintiff reached maximum medical improvement on 11 December 
1980. 

These stipulations are not persuasive. As stated by the Com- 
mission in its Opinion and Award: 
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Evidence concerning the plaintiffs receipt of unemploy- 
ment compensation was before former Deputy Commissioner 
Delbridge a t  the initial hearing in Wilkesboro on July 13, 
1981. He found as  a fact that the plaintiff was certified by his 
physician as able to return to light work on October 9, 1980. 
However, the former Deputy Commissioner also found as  a 
fact that the plaintiff, based upon medical evidence, did not 
reach maximum medical improvement until December 11, 
1980 and that  the plaintiff was unable to work as a result of 
his injury from August 21, 1980 until December 11, 1980. 

"The Commission is the sole judge of the credibility of the 
witnesses and the weight to be given their testimony." Anderson 
v. Lincoln Construction Co., 265 N.C. 431, 434, 144 S.E. 2d 272, 
274 (1965). Thus, the Commission may assign more weight and 
credibility to certain testimony than other. Moreover, if the 
evidence before the Commission is capable of supporting two con- 
trary findings, the determination of the Commission is conclusive 
on appeal. Taylor v. Twin City Club, 260 N.C. 435, 132 S.E. 2d 865 
(1963). 

The deputy commissioner made the following unexcepted 
findings of fact, which the Commission adopted and made its own. 
On 9 July 1980, plaintiff, a mechanic, was unloading rods from a 
truck a t  the job site when he stepped into a depression, injuring 
his knee. The next day, plaintiff went to a physician about the 
pain in his knee. An x-ray of the swollen knee revealed no frac- 
ture. Plaintiff was examined again by the same physician on 21 
August 1980. Plaintiff still had marked swelling and tenderness of 
his knee and he lacked 10 percent extension of the knee. This 
physician felt that  plaintiff had torn cartilage in the knee, and 
referred plaintiff to an orthopedic surgeon for an arthrotomy. 
Plaintiff was examined by the surgeon on 21 August 1980 and 
was diagnosed as  having a tear in the medial meniscus of the left 
knee. On 3 September 1980, the surgeon performed an ar- 
throscopy on plaintiffs knee, followed by an arthrotomy and exci- 
sion of the torn medial meniscus. Plaintiff was discharged from 
the hospital on 6 September 1980 and was fully ambulatory on 
crutches. Plaintiff was seen as an outpatient by the surgeon 
periodically until 11 December 1980. On 9 October 1980, the 
surgeon certified plaintiff as able to return to work a t  a light job. 
I t  was the surgeon's medical opinion that plaintiff had reached 
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maximum medical improvement on 11 December 1980 and that 
plaintiff has a ten percent permanent partial disability of the left 
lower extremity. 

Based upon these findings, and the sole finding to which 
defendant excepted-that plaintiff was unable to work as a result 
of his injury on 9 July 1980 from 21 August 1980 until 11 De- 
cember 1980-the deputy commissioner made the following con- 
clusions of law, which the Commission adopted: that plaintiff 
sustained an injury arising out of and in the course of his employ- 
ment; that he was entitled to compensation for temporary total 
disability a t  the rate of $160.00 per week from 21 August 1980 to  
11 December 1980; and that he was entitled to compensation for 
10 percent permanent partial disability of the left lower extremi- 
t y  a t  the rate of $160.00 per week for twenty weeks. We conclude 
that  the Commission's findings of fact support its conclusions of 
law and award. 

[2] Defendants' brief also presents the question whether a 
workers' compensation claimant is barred from recovering com- 
pensation for total disability during the same period he received 
unemployment benefits upon a certification that he is able to, and 
available for, work. Defendants argue that a claimant cannot 
recover both, and that plaintiffs receipt of unemployment bars 
his claim for workers' compensation. 

Several states allow the recovery of both workers' compensa- 
tion and unemployment benefits for the same time period, in the 
absence of an express statutory prohibition. 4 Larson, The Law of 
Workmen's Compensation 9 97.20 (1983). In North Carolina, there 
is no express prohibition of duplicate benefits, although a per- 
suasive argument can be made that the General Assembly in- 
tended that there be no recovery of both workers' compensation 
and unemployment. See, N.C. Gen. Stat. 59 97-10.1; 97-29 through 
97-31; 97-33 through 97-35; 97-42; 96-13(a)(3); 96-14; 96-8(10); 
96-14(7)-(9); and 96-12(b). Indeed, Professor Larson suggests that 
the better rule is to disallow duplicate benefits, because the 
claimant is receiving more than his wage-loss. 4 Larson 
$5 97.00-97.20. Professor Larson's suggestion points out not only 
the hiatus in the law but also the insufficiency of the record 
before us. We do not know the amount of unemployment benefits 
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plaintiff received. We do not know if plaintiffs combined unem- 
ployment and workers' compensation benefits would exceed his 
lost wages. The problems of prorating benefits or of determining 
which benefit controls to the exclusion of the other, are questions 
best left to the General Assembly. Id. at  5 97.20. 

In this case, plaintiff certified himself as able to work to the 
Employment Security Commission. This does not mean, however, 
that  he is estopped from recovering workers' compensation 
benefits. His statement to the Employment Security Commission 
was not conclusive evidence on the question of disability, and 
therefore, not binding upon the Industrial Commission. The In- 
dustrial Commission had before it the evidence of plaintiffs 
receipt of unemployment benefits, but gave it little weight, as it 
found and concluded, based upon medical evidence, that plaintiff 
was unable to work during part of the period in which plaintiff 
was receiving unemployment benefits. Based upon the record be- 
fore us, we cannot say that plaintiffs receipt of unemployment 
benefits, standing alone, barred him from receiving workers' com- 
pensation benefits. Plaintiffs entitlement to any of the unemploy- 
ment benefits paid is a question for the Employment Security 
Commission. 

The opinion and award of the Industrial Commission is 

Affirmed. 

Judges JOHNSON and BRASWELL concur. 

STATE OF NORTH CAROLINA v. THOMAS G. HART 

No. 8310SC101 

(Filed k November 1983) 

Seucbes  and Seizures 8 12- warrantless eeuch  after interruption in surveillance 
proper 

Under G.S. 16A-4Ol(b), an arrest  of defendant was with probable cause 
and the search of defendant's person was incidental to a lawful arrest and 
proper where the evidence tended to show that police officers received infor- 
mation from a confidential and reliable informant that defendant would be in 
Raleigh a t  one of several specific locations in order to purchase heroin; that an 
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officer observed defendant engaged in two hand-to-hand transactions where 
defendant gave money to a known heroin dealer and later received a shiny 
package from another known heroin dealer; where law enforcement officers 
followed defendant as he drove from Raleigh to Lillington; where surveillance 
was discontinued for fifteen minutes while officers from two counties met to 
discuss the prior transactions and determine their next step; and where, as 
defendant was leaving Lillington, police officers stopped and arrested defend- 
ant for possession of heroin, searched defendant, and found a quantity of 
heroin on his person. 

APPEAL by the State  of North Carolina from Brewer, Judge. 
Judgment entered 20 December 1982. Heard in the Court of Ap- 
peals 17 October 1983. 

The State appealed a trial court order granting defendant's 
motion to suppress items of evidence seized from his person pur- 
suant t o  a warrantless arrest  and search. 

The pertinent facts are: On 28 March 1982, law enforcement 
officers of Harnett,  Cumberland, and Wake Counties met to dis- 
cuss heroin trafficking in their counties. During this meeting, 
Raleigh police officers were informed by other law enforcement 
officers that  a confidential and reliable informant had told them 
that  defendant was planning to come to  Raleigh to purchase 
drugs. 

On or about 31 March 1982, J. H. Johnson, a Raleigh police 
officer, received information from a confidential and reliable 
informant that  defendant would be coming to Raleigh within the 
next couple of days in order t o  purchase heroin from either or  
both E. D. Willis and Odell Willis, known heroin dealers. The in- 
formant told Officer Johnson that the purchase would occur a t  
one of several specific locations in Raleigh, including the parking 
lot of the K-Mart on Highway 401 South. 

On 2 April 1982, Officer Johnson, who had been surveilling 
the K-Mart parking lot, observed defendant engage in a hand-to- 
hand transaction with E. D. Willis, in which defendant transferred 
personal property appearing to be United States currency to Mr. 
Willis. Officer Johnson then observed defendant drive his vehicle 
to another location and engage in another hand-to-hand transac- 
tion with Odell Willis, in which defendant received what appeared 
to be a shiny package. 
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Law enforcement officers then followed defendant as he 
drove from Raleigh to Lillington. In Lillington, surveillance was 
discontinued for fifteen minutes while officers from Wake and 
Harnett Counties met to discuss the prior transactions and deter- 
mine their next step. A decision was made to detain and arrest 
defendant for possession of heroin before he left Lillington, if 
possible. 

During the fifteen-minute interval, defendant went to another 
person's home in Lillington. As defendant was leaving Lillington, 
Raleigh and Harnett County police officers stopped and arrested 
defendant for possession of heroin. Defendant was searched and a 
quantity of heroin was removed from his person. 

The trial court found that law enforcement officers with ap- 
propriate jurisdiction had probable cause to arrest defendant for 
possession of heroin and to conduct an exigent circumstances 
search of defendant's car before the fifteen-minute hiatus in 
surveillance, but that after such interval, no probable cause 
existed for either arrest of defendant or for an exigent cir- 
cumstances search of defendant or his car. The Court, therefore, 
granted defendant's motion to suppress items of evidence seized 
from his person pursuant to such search. The State appealed pur- 
suant to G.S. 15A-979. 

Attorney General Edmisten, by  Ann R e e d  Special Deputy 
Attorney General, and Doris Holton, Associate At torney General, 
for the State. 

Dean and Dean, by  Joseph W. Dean, for the defendant a p  
pellee. 

VAUGHN, Chief Judge. 

The issue on appeal is whether the trial court erred in con- 
cluding that the arrest and subsequent search of defendant were 
unlawful. 

Under G.S. 15A-401(b), an officer may arrest, without a war- 
rant, any person the officer has probable cause to believe has 
committed a criminal offense in his presence or a felony out of his 
presence. Under the North Carolina Controlled Substances Act, 
possession of heroin is a felony. G.S. 90-86, et  seq. 
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In the instant case, police officers received information from 
a confidential and reliable informant that defendant would be in 
Raleigh a t  one of several specific locations in order to purchase 
heroin. Raleigh Police Officer J. H. Johnson observed defendant 
engage in two hand-to-hand transactions. First, a t  one of the loca- 
tions specified, defendant gave money to a known heroin dealer. 
Later defendant received a shiny package from another known 
heroin dealer. We agree with the trial court that based on the in- 
formant's tip and the officer's personal observations, probable 
cause existed, under G.S. 15A-401(b) to arrest defendant before 
surveillance was discontinued. See State v. Ketchie, 286 N.C. 387, 
211 S.E. 2d 207 (1975); State v. Roberts, 276 N.C. 98, 171 S.E. 2d 
440 (1970); State v. Ellis, 50 N.C. App. 181, 272 S.E. 2d 774 (1980). 

We disagree with the trial court, however, that probable 
cause disappeared upon the fifteen-minute hiatus in surveillance. 
Probable cause justifying an arrest without a warrant is evidence 
that  warrants a reasonably prudent person's belief that a crime 
was committed and that  defendant was the perpetrator. I t  is not 
proof of guilt nor prima facie evidence of guilt, but consists of 
evidence, which, if submitted to a magistrate, would require is- 
suance of an arrest warrant. State v. Harris, 279 N.C. 307, 182 
S.E. 2d 364 (1971); State v. Odom, 35 N.C. App. 374, 241 S.E. 2d 
372 (1978). The evidence of defendant's guilt was the same after 
the break in surveillance as  it was before. Had the evidence been 
submitted to a magistrate during or after the fifteen-minute inter- 
val, an arrest warrant would undoubtedly have followed. 

It is elemental that an arresting officer may act on informa- 
tion supplied by others relating that a felony has been committed 
and describing the suspected felon. See State v. Roberts, supra, 
citing Draper v. United States, 358 US.  307, 3 L.Ed. 2d 327, 79 
S.Ct. 329 (1959). Although the arresting officers in the case a t  bar 
may not have had personal knowledge of all the facts justifying 
arrest,  probable cause can be imputed from one officer to others 
acting a t  his request. State v. Tilley, 44 N.C. App. 313, 260 S.E. 
2d 794 (1979). Probable cause to arrest defendant in the instant 
case was imputed from Officer Johnson to the officers making the 
arrest. 

Since the arrest of defendant was lawful, so too was the 
subsequent search of defendant's person. A police officer may 
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search the person of one whom he has lawfully arrested as an in- 
cident of such arrest. In the course of such search, the officer may 
lawfully take from the person arrested any property which such 
person has about him and which is connected with the crime 
charged or which may be required as evidence thereof. State v. 
Harris, supra; State v. Roberts, supra The contraband seized 
from defendant's person was connected with and competent evi- 
dence of the crime charged. Had there been no arrest, we would 
still find that exigent circumstances existed to justify a war- 
rantless search of defendant and defendant's vehicle. See State v. 
Roberts, supra. 

For the reasons stated, we find that the arrest of defendant 
was with probable cause and that the search of defendant's per- 
son was incident to a lawful arrest. The order of the trial court 
granting defendant's motion to  suppress must, therefore, be re- 
versed. The case is remanded for trial on the merits. 

Reversed and remanded. 

Judges WELLS and JOHNSON concur. 

MARGARET B. HOWELL v. ELMER LEE TUNSTALL 

No. 8220DC1171 

(Filed 1 November 1983) 

1. Rules of Civil Procedure 8 60.2- motion to vacate judgment-showing re- 
quired 

Defendant failed to meet the requirements of G.S. 1A-1, Rule 60(b)(4) for 
vacating a judgment of divorce from bed and board where he presented no 
evidence that the judgment is void but only presented evidence that he may 
have had a genuine defense to the divorce. 

2. Divorce and Alimony 8 7- divorce from bed and board-effect of reconciliation 
while complaint pending 

A reconciliation and cohabitation by the parties while a complaint for 
divorce from bed and board was pending did not prohibit the court from grant- 
ing such a divorce based on habitual drunkenness and indignities. 
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APPEAL by defendant from Honeycutt, Judge. Order entered 
23 July 1982 in District Court, RICHMOND County. Heard in the 
Court of Appeals 28 September 1983. 

S h a r p  & Buckner by Richard G. Buckner for plaintiff a p  
pellee. 

Pittman, Pittman & Dawkins by Donald M. Dawkins for 
defendant appellant. 

BRASWELL, Judge. 

The defendant seeks to set aside a judgment of divorce a 
mensa et thoro obtained by his wife. Although the defendant was 
given notice of the hearing to consider his wife's divorce action, 
he chose not to appear or to contest it. As fate would have it, on 
9 December 1981, the day Margaret Howell was granted a divorce 
from bed and board from the defendant, she died. We hold that 
the trial court properly denied the defendant's motion to set aside 
the divorce judgment. 

On 19 February 1981, Margaret Howell filed a complaint 
seeking exclusive possession of her home free from any in- 
terference by the defendant and a divorce from bed and board. By 
ex parte order, the trial court ordered that due to the defendant's 
drinking habits and the possibility that he might do serious bodily 
harm to the plaintiff, he would be restrained from entering the 
plaintiffs residence. On 20 November 1981, nine months after 
the complaint was filed, the defendant was given notice that the 
plaintiff would go forward with her action seeking a divorce from 
bed and board. On 9 December 1981, the trial court ordered that 
because the defendant habitually abused the use of alcohol and 
because certain indignities committed by the defendant had ren- 
dered her condition intolerable and her life burdensome, the plain- 
tiff should be awarded a divorce from bed and board. 

Within six months of Margaret Howell's death on 9 De- 
cember 1981, the defendant filed a dissent from her will and a 
claim against her estate. He moved to substitute the co-executors 
of his former wife's estate as plaintiff in this action and to set 
aside the divorce from bed and board, declaring the judgment null 
and void. On 6 July 1982, the trial court denied the defendant's 
motion to set aside the divorce judgment. The defendant appeals. 
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The first issue raised in the defendant's brief with corre- 
sponding assignments of error asserts that the trial court commit- 
ted error by sustaining objections to questions asked by the 
defendant to his witnesses. The objections generally were sus- 
tained on the basis that the questions (1) called for a conclusion on 
the part of the witness or (2) violated G.S. 8-51, the Dead Man's 
Statute. In carefully examining the record, we find it unnecessary 
to  decide this case based strictly on evidentiary reasons. 

The defendant in his motion to set aside the divorce decree 
states that the judgment is void because the parties had recon- 
ciled after the filing of the complaint. We find it unnecessary to 
decide whether or not the evidence was properly excluded be- 
cause even if all the evidence had been admitted it would be in- 
sufficient to justify setting aside the judgment under G.S. 1A-1, 
Rule 60(b)(4). 

[I] In the motion hearing, the defendant only reargued the 
merits of whether the divorce from bed and board should have 
been granted. He had been given an opportunity to be heard on 
that issue and failed to appear without excuse to  express any op- 
position to the divorce. Rule 60(b)(4) now requires him to bring 
forward evidence that demonstrates the judgment is void, not evi- 
dence that he may have had a genuine defense to the divorce. The 
defendant has failed to meet the requirements of Rule 60(b)(4) to 
have the judgment vacated because he cannot show it is void. The 
district court judge who granted the divorce had authority to 
hear and determine the subject matter of the action and had 
jurisdiction over the parties. Lumber Co. v. West, 247 N.C. 699, 
102 S.E. 2d 248 (1958); In re Brown, 23 N.C. App. 109, 208 S.E. 2d 
282 (1974). Rule 60(bN4) requires that the judgment be void and "a 
divorce decree, in all respects regular on the face of the judgment 
roll, is a t  most voidable, not void." Carpenter v. Carpenter, 244 
N.C. 286, 295, 93 S.E. 2d 617, 625-26 (1956). See also Stokley v. 
Stokley, 30 N.C. App. 351, 227 S.E. 2d 131 (1976). 

In any event, the defendant has failed to take specific excep- 
tions to the findings of fact and conclusions of law. By taking a 
"broadside exception" to all the findings and conclusions in the 
judgment, our scope of review is limited " 'to the question of 
whether the findings of fact are sufficient to support the judg- 
ment or whether error of law appears on the face of the record.' " 
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London v. London, 271 N.C. 568, 570, 157 S.E. 2d 90, 91-92 (19671, 
citing 1 Strong's N.C. Index, Appeal and Error, 5 21 (1957). We 
hold the findings are sufficient to  support the judgment and no 
error of law appears on its face. 

[2] The second major assignment of error contends that the trial 
court's decision to deny the motion to set aside the judgment was 
contrary to North Carolina law. The defendant asserts that a 
reconciliation between the parties after the complaint is filed bars 
all acts used as a basis for the complaint to be later used as a 
basis for the divorce. A divorce from bed and board is a judicial 
separation. Schlagel v. Schlagel, 253 N.C. 787, 117 S.E. 2d 790 
(1961). Reconciliation while the action is pending is not a defense 
to a divorce from bed and board, unlike other concepts such as 
condonation-the forgiveness of a marital offense constituting a 
ground for divorce. See Adams v. Adams, 262 N.C. 556, 138 S.E. 
2d 204 (1964). If the parties reconcile and resume cohabitation as 
man and wife after a divorce from bed and board is granted, the 
effect of the divorce from bed and board is destroyed. No court 
action to end such divorce is necessary. 1 R. Lee, N.C. Family 
Law, 35 (4th ed. 1979). See also Freeman v. Belfer, 173 N.C. 581, 
584, 92 S.E. 486, 488 (1917). 

The divorce from bed and board was granted on the basis of 
habitual drunkenness and indignities. The fact that the parties 
may have cohabitated after the complaint was filed does not pre- 
vent a divorce from bed and board on these grounds from being 
granted. Since the plaintiff died the day the divorce was granted, 
no reconciliation was possible. Because the defendant had an op- 
portunity to  raise a condonation defense at the time the divorce 
action was heard, he cannot now claim that the judgment is void 
because of his failure to raise the defense in a timely manner. 
Therefore, the motion to set aside the judgment was properly 
denied. 

Affirmed. 

Judges BECTON and JOHNSON concur. 
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GUY E. HEFNER v. GUY STAFFORD 

No. 8225SC1203 

(Filed 1 November 1983) 

Appeal and Error g 59; Trespass to Try Title 1 4- wrongful timber cut- 
ting-evidence of title to land uncontradicted-directed verdict for defendant 
improper 

In an action for wrongful timber cutting under G.S. 1-539.1, the trial court 
erred in granting a directed verdict for defendant on the basis that plaintiff 
had failed to establish title in the land where the evidence showed by deed 
duly recorded that plaintiff was the owner of lot number eleven in block "C" of 
the Hefner estate property in Snow Creek Cove in Catawba County; that the 
oral evidence showed that the plaintiff had owned lot number eleven of his 
father's estate since around 1958; that lot number eleven was where the trees 
were cut; and that as the owner he was cross-examined as to the monetary 
valuation of his lot. Although defendant was called as an adverse witness, his 
testimony did not contest the plaintiffs ownership of the land. 

APPEAL by plaintiff from Grist, Judge. Judgment entered 13 
July 1982 in the Superior Court, CATAWBA County. Heard in the 
Court of Appeals 30 September 1983. 

Sigmon, Sigmon and Isenhower by Jesse C. Sigmon, Jr. and 
Randall Isenhower for plaintiff appellant. 

Cagle and Houck by Joe N. Cagle and William J. Houck for 
defendant appellee. 

BRASWELL, Judge. 

In an action for wrongful timber cutting under G.S. 1-539.1, 
the trial court granted defendant's motion for a directed verdict 
a t  the close of the plaintiffs evidence. The ground for the 
dismissal was that plaintiff had failed to  prove a prima facie case 
of title to the land in controversy. Plaintiff appeals. 

The only issue before us to decide is whether the defendant's 
motion for a directed verdict was properly granted. The scope of 
our review is to determine whether the evidence which plaintiff 
did introduce was sufficient to require submission of the case to 
the jury. Kelly v. Harvester Co., 278 N . C .  153, 179 S.E. 2d 396 
(1971); Jones v. Allred, 64 N.C. App. 462, 307 S.E. 2d 578 (1983); 
G.S. 1A-1, Rule 50(a). 
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To focus on the issue we quote from the judgment of the trial 
court: 

[Tlhe Defendant moved for a Directed Verdict under Rule 
50(a) of the N.C. Rules of Civil Procedure upon the grounds, 
inter alia, that Plaintiff had failed to  offer sufficient evidence 
to  establish, prima facie, Plaintiffs title to  the premises from 
which the trees were cut; and after consideration of the 
evidence and in sole reliance upon the opinion in Woodard v. 
Marshall, 14 N.C. App. 67, the Court is of the opinion that 
Plaintiff failed to  offer sufficient evidence to establish, prima 
facie, Plaintiffs title to the premises from which the trees 
were cut, either by offering a connected chain of title or 
grant from the State to himself or by adverse possession, and 
that Defendant's Motion for a Directed Verdict in his favor 
against the Plaintiff should be granted. 

The timber and trees in question were alleged to  be hard- 
wood shade trees, and miscellaneous dogwood and sourwood trees 
on an undeveloped lot in a residential subdivision on Lake Hick- 
ory. The plaintiffs evidence established that certain described 
timber and trees had been cut and tended to  show that the cut- 
ting was done by the defendant. 

The parties stipulated through their counsel that a deed 
dated 30 April 1958 conveyed certain properties located in 
Catawba County to  Guy E. Hefner, and "that [the] deed may be 
introduced into evidence for whatever i t  says." The deed became 
plaintiffs Exhibit No. 1. It shows that among the several tracts 
conveyed was a fourth tract, described by metes and bounds, and 
"being Lot No. 11 in Block 'C' of the Hefner Estate Property, 
Snow Creek Cove, as shown on a plat thereof . . . dated 
November 4, 1957." 

Guy E. Hefner, the plaintiff, became the first witness. He 
testified, without any objection, to  the following: 

Q. Do you own any land, Mr. Hefner? 

A. I do. 

Q. Where is that land located? 

A. Snow Creek Cove, where this particular tract lies. 
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Q. Is that  lot Eleven Block C? 

A. Right. 

Q. Where is that? Did that property come from the estate of 
your father? 

A. Yes sir. 

Q. Is that near the lake? 

A. It's on the Snow Creek Lake Hickory. Snow Creek area. 

Q. How long have you had this land in your name, Mr. Hef- 
ner? 

A. It's been sometime, I believe in 1950. 

Q. By 1958; is that correct? 

A. Somewhere along there. 

* * * *  
Q. Now did you have a conversation with him or did he tell 

you why he cut trees on your property? 

A. He said the lady he contracted the other lots from there 
told him that his lots run all the way around on a circle, 
all the way around to where it  was a lot cleared off. 

Q. Is there a lot cleared off? 

A. It's a lot cleared off. 
* * * *  

Q. And your property runs up to that. 

A. No. 11 lies between nine and ten there, and No. 12 is 
cleared off. 

Q. Your lot is No. 11, which joins No. 12. 

A. Right, 

During the recross examination of Mr. Hefner, after tes- 
timony about his discovery that some trees had been cut in No- 
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vember and December 1978, and after Mr. Hefner had answered 
"I own that lot" of property in the area, Mr. Hefner was asked his 
"opinion as to the value of that lot." Further cross-examination 
revealed a valuation of $13,345.00. 

It is basic law that for a plaintiff to recover for unlawful cut- 
ting of timber under G.S. 1-539.1 that he must establish his 
ownership of the land from which the timber was cut. Woodard v. 
Marshall, 14 N.C. App. 67, 69, 187 S.E. 2d 430, 431 (1972). We now 
review the probative force of the evidence recited above, and re- 
view applicable case law to  see if i t  shows ownership in Guy E. 
Hefner, the plaintiff. 

Woodard in discussing a plaintiffs burden of proof in 
establishing title, repeated the six methods promulgated by our 
Supreme Court in Mobley v. Griffin, 104 N.C. 112, 10 S.E. 142 
(1889). Woodard supra, a t  115, 187 S.E. 2d a t  432. Two of the 
methods listed, such as (1) proving a connected chain of title or 
grant from the state to himself, and (2) proving adverse posses- 
sion, are cited by the trial judge in our present case to demon- 
strate how within the law the plaintiffs evidence fails to show 
any proof. However, the plaintiff before us relies upon Freeman 
v. City  of Charlotte, 273 N.C. 113, 159 S.E. 2d 327 (19681, which 
also cites Mobley. We agree that the plaintiff before us, like the 
plaintiff in Freeman, has failed to prove title by any of the 
methods approved in Mobley. However, here, just as in Freeman, 
the respective plaintiffs testified without objection that they 
were the owners of the tract in question. Therefore, "[tlhe ad- 
missibility of this testimony not having been challenged, it must 
be treated as before the jury with all its probative force." Id a t  
115, 159 S.E. 2d a t  329. As the court did in Freeman, we hold that 
"[tlhis evidence was sufficient to warrant the submission of the 
. . . issue and to support the jury's affirmative answer thereto." 
Id 

At the close of the plaintiffs evidence in the light most 
favorable to the plaintiff, the evidence shows by deed duly re- 
corded on 22 September 1958 that the plaintiff is the owner of 
Lot No. 11 in Block "C" of the Hefner Estate Property in Snow 
Creek Cove in Catawba County. The oral evidence shows that the 
plaintiff has owned Lot No. 11, Block "C" in Snow Creek Cove of 
his father's estate in the Lake Hickory area since around 1958, 
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that Lot No. 11 is where the trees were cut, and that as the 
owner he was cross-examined as to his monetary valuation of his 
lot. 

The facts before us fail to show any genuine challenge on the 
issue of ownership. Although the defendant was called as an ad- 
verse witness, his testimony did not contest the plaintiffs owner- 
ship of the land. The plaintiffs evidence made out a prima facie 
case of ownership through oral evidence coupled with documen- 
tary evidence. The plaintiff met his burden of proof. 

We hold that the trial court erred when it granted the de- 
fendant's motion for a directed verdict. The case must be re- 
manded for a new trial. 

New trial. 

Judges BECTON and JOHNSON concur. 

STATE OF NORTH CAROLINA v. THOMAS L. HERBIN 

No. 8315SC197 

(Filed 1 November 1983) 

1. Criminal Law 8 91- delay in arraignment-exclusion from speedy trial period 
The delay between 20 January 1982, when defendant appeared for 

arraignment without counsel, and 22 March 1982, when defendant and his 
court-appointed counsel filed a written waiver of arraignment, was properly 
excluded from the statutory speedy trial period. G.S. lSA-70l(b)(l). 

2. Criminal Law 8 138- sentencing- aggravating factor - prior convictions- ab- 
sence of findings as to indigency and counsel 

The trial court did not er r  in finding defendant's past convictions to be ag- 
gravating factors in imposing a sentence without making findings as to defend- 
ant's indigency and representation by counsel. 

APPEAL by defendant from Battle, Judge. Judgment entered 
14 July 1982 in Superior Court, ALAMANCE County. Heard in the 
Court of Appeals 25 October 1983. 

Defendant was charged in a proper bill of indictment with 
armed robbery in violation of N.C. Gen. Stat. Sec. 14-87. 
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Defendant was found guilty as charged and from a judgment 
imposing a prison sentence of twenty years, he appealed. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Elaine J. Guth, for the State. 

Appellate Defender Adam Stein, by Assistant Appellate 
Defender Ann B. Petersen, for the defendant, appellant. 

HEDRICK, Judge. 

[I] Defendant first assigns as error the trial court's denial of his 
motion to dismiss the charges on the basis of a violation of the 
Speedy Trial Act provisions of N.C. Gen. Stat. Sec. 15A-701. N.C. 
Gen. Stat. Sec. 15A-701(al) requires the defendant's trial to begin 
within 120 days from the date of arrest, service with criminal 
process, waiver of indictment, or indictment, whichever occurs 
last. N.C. Gen. Stat. Sec. 15A-701(b) lists various time periods 
which may be excluded when computing the 120 days. 

The defendant has the burden of showing that his trial was 
held beyond the time limits specified in N.C. Gen. Stat. Sec. 
15A-701. The State then has the burden of going forward with 
evidence that  a portion of the time is excludable. N.C. Gen. Stat. 
Sec. 15A-703. The defendant met his burden when he filed mo- 
tions to dismiss the charges, for violation of the Speedy Trial Act, 
on 9 April 1982 and on 10 June 1982. 

A hearing was conducted on the motions, and an order 
entered on 10 July 1982. The order contained the following find- 
ings of fact and conclusions of law: 

1. The Alamance County Grand Jury returned a True 
Bill of Indictment on December 7, 1981, charging the Defend- 
ant with the crime of Armed Robbery. 

2. Notice of return of the Indictment was served on 
Defendant on December 8, 1981, a t  the hospital a t  Central 
Prison. 

3. Defendant was present in Alamance Superior Court on 
January 20, 1982, for purposes of Arraignment, and advised 
the Court that he did not wish to have Court-appointed Coun- 
sel, that  he expected an attorney from Henderson, N.C., to 
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represent him in the trial of these charges, that he did intend 
to have Counsel; and the Honorable Maurice Braswell signed 
an entry in the file that Defendant had been advised of his 
rights to appointed Counsel and stated that he did not want 
appointed Counsel but refused to sign a waiver of Counsel. 
Defendant was not arraigned at  this time. 

4. Defendant was present in Alamance County Superior 
Court on February 22, 1982, at  which time he again advised 
the Court he did not have an attorney, but expected that an 
attorney from Henderson, N.C., would be representing him. 
After further advice by Judge Braswell, Defendant signed an 
application for court-appointed Counsel, and Nelson Richard- 
son, Esq., of the Alamance County Bar was appointed to rep- 
resent Defendant. Again, Defendant was not arraigned a t  this 
time. 

5. The next regularly-scheduled arraignment session for 
Alamance Superior Court after February 22, 1982, was on 
March 22, 1982, a t  which time the Defendant and his counsel 
filed a written waiver of arraignment and entered a plea of 
not guilty. 

6. On May 11, 1982, Nelson Richardson, Esq., filed a mo- 
tion to be allowed to withdraw as Counsel for Defendant, 
which motion was heard on May 12, 1982, and allowed, the 
Court then appointed Frederick J. Sternberg, Esq., of the 
Alamance County Bar to represent Defendant. 

7. On May 17, 1982, Defendant through Counsel, moved 
to have the trial of his case postponed so that Counsel would 
have time to prepare for trial, and an Order was entered con- 
tinuing the trial to July 12, 1982 and excluding from the 
Speedy Trial computation all time between May 13, 1982 and 
July 12, 1982. 

8. That 120 days from December 8, 1981, nothing else ap- 
pearing would have expired on April 7, 1982; that the 120 
days did begin to run on December 8, 1981, the date the 
notice of return of indictment was served on Defendant. 

9. The time from January 20, 1982 until March 22, 1982 
should properly be excluded from the running of the Speedy 
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Trial computation, as "Delay resulting from other pro- 
ceedings concerning the defendant within the meaning of G.S. 
15A-701(b) as construed by the North Carolina Court of Ap- 
peals in State v. Rogers, 49 N.C. App. 337 (19801, in that the 
Defendant could not be tried prior to arraignment, and ar- 
raignment was delayed as the State was waiting for defend- 
ant to secure Counsel for his defense. 

10. The period from January 20, 1982 until March 22, 
1982, totals 61 days, which when added to the nominal expira- 
tion date of April 7, 1982 extends the Speedy Trial expiration 
date to June 7, 1982, or 26 days beyond the start of the 
period excluded by the continuance order dated May 17, 
1982. 

ON THE ABOVE FINDINGS OF FACT, THE COURT CON- 
CLUDES that the Defendant's motion for dismissal for failure 
to give defendant a speedy trial should be, and it hereby is, 
denied. 

Defendant excepted to finding number 9 and to the conclu- 
sion of the court. Defendant concedes, in his brief, that the time 
from 20 January 1982 until 22 February 1982 was properly ex- 
cluded, but contends that the period from 22 February 1982 until 
22 March 1982 was improperly excluded. Defendant argues that  
once counsel was appointed to represent him, the 120 day period 
again began to run. We disagree. 

N.C. Gen. Stat. Sec. 15A-701(b)(l) allows the exclusion of 
"[alny period of delay resulting from other proceedings concern- 
ing the defendant. . . . The period of delay under this subdivision 
must include all delay from the time a motion or other event oc- 
curs that begins the delay until . . . the event causing the delay 
is finally resolved." The event that caused the delay in 
defendant's trial was arraignment. The delay commenced on 20 
January 1982, when defendant appeared for arraignment without 
counsel, and the event was not finally resolved until a waiver of 
arraignment was filed on 22 March 1982. The time period from 
calendaring of a case for arraignment to the completion of ar- 
raignment is properly excluded under N.C. Gen. Stat. Sec. 
15A-701(b)(l). State v. Capps, 61 N.C. App. 225, 300 S.E. 2d 819 
(1983). Therefore, the time from 20 January 1982 until 22 March 
1982 was properly excluded. The assignment of error is over- 
ruled. 
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121 The defendant next seeks review of his sentence, alleging 
tha t  the trial court improperly found his past convictions to be 
aggravating factors. Defendant failed to note in the record his ex- 
ceptions to the trial court's finding of aggravation or t o  the 
sentence imposed, but urges review under Rule 2 of the North 
Carolina Rules of Appellate Procedure. Defendant's argument is 
based upon the holdings of this Court in State v. Thompson, 60 
N.C. App. 679, 300 S.E. 2d 29 (19831, and State v. Famner, 60 N.C. 
App. 779, 299 S.E. 2d 842 (1983). The Supreme Court of North 
Carolina modified the holding of State v. Thompson, 60 N.C.  App. 
679 in an opinion filed 27 September 1983. This modification 
renders defendant's assignment of error meritless. See State v. 
Thompson, 309 N.C. 421, 307 S.E. 2d 156 (1983). 

No error. 

Judges ARNOLD and BECTON concur. 

STATE OF NORTH CAROLINA v. ALBERT ALEXANDER JACKSON 

No. 8326SC21 

(Filed 1 November 1983) 

1. Criminal Law @ 74.3- principal's confession competent to explain subsequent 
contact of police 

In a prosecution for aiding and abetting an armed robbery, the trial court 
properly allowed an investigating officer to make references to  a confession 
made by one of the two principals during his testimony since the principal's 
confession constituted the only evidence the investigators had which im- 
plicated defendant, and it was therefore competent to explain their subsequent 
conduct in taking defendant into custody. The principal's confession was also 
competent to  explain the process through which the police obtained de- 
fendant's statement admitting knowledge of the crime. 

2. Criminal Law @ 9.4- aiding and abetting robbery-sufficiency of evidence 
In a prosecution for aiding and abetting an armed robbery, the trial court 

properly submitted the case to the  jury where the evidence tended to show 
that defendant admitted the two principals had told him they were going to  
"rob something"; that when they got into his car, "they decided they would 
rob Payton's store"; they wanted him to wait around the corner, but he told 
them he would wait a t  his uncle's house, and they should come there if they 
robbed the store; that the principals then came to  his uncle's house, got in his 
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car, said they had robbed the store, and offered him $10.00 to take them to 
Fairview Homes which he did. 

APPEAL by defendant from Friday, Judge. Judgment entered 
13 August 1982 in MECKLENBURG County Superior Court. Heard 
in the  Court of Appeals 26 September 1983. 

Defendant was tried separately a s  an aider and abettor of an 
armed robbery. The State's evidence tended to  show that  he 
drove the two principals to the scene of the robbery and waited 
for them a short distance away. After the robbery he drove them 
home. 

Police arrested defendant after they had arrested one of the 
principals who gave a confession which implicated defendant. 
Defendant then confessed during custodial interrogation. A t  trial 
he denied knowledge of the robbery, although he admitted 
transporting the two principals. 

From a judgment of imprisonment, defendant appeals. 

Attorney General Edmisten, by Assistant Attorney General 
Guy A. Hamlin, for the State. 

Lar ry  Thomas Black for defendant appellant. 

WHICHARD, Judge. 

[I] Defendant challenges the admission, during the testimony of 
the investigating officer, of references to a confession made by 
one of the two principals. He argues that  the references con- 
stituted inadmissible hearsay. 

"If a statement is offered for any purpose other than that  of 
proving the t ru th  of the matter asserted, i t  is not objectionable as  
hearsay." S ta te  v. White, 298 N.C. 430, 437, 259 S.E. 2d 281, 286 
(1979); S ta te  v. Irick, 291 N.C. 480, 497-98, 231 S.E. 2d 833, 844-45 
(1977); see 1 H. Brandis, North Carolina Evidence fj 141 (1982). 
"The statements of one person to another a re  admissible to ex- 
plain the subsequent conduct of the person to whom the state- 
ment was made." S ta te  v. White, supra (content of phone call 
pinpointing murder victim's car); S ta te  v. Irick, supra (content of 
radio dispatches connecting defendant to car used in crime). 
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Here, the principal's confession constituted the only evidence 
the investigators had which implicated defendant. I t  was there- 
fore competent to  explain their subsequent conduct in taking him 
into custody. During custodial interrogation defendant originally 
denied any knowledge of the robbery. Evidence of the principal's 
confession thus also was competent to explain the process 
through which the police obtained defendant's statement admit- 
ting knowledge of the crime. 

Defendant also argues that admission of this testimony de- 
nied him his Sixth Amendment right to confront and cross- 
examine his accuser, viz, the principal whose confession 
implicated him. He relies primarily on Bruton v. United States, 
391 US. 123, 88 S.Ct. 1620, 20 L.Ed. 2d 476 (1968). 

Because the incriminating admissions of the principal were 
admissible under the well-recognized rule of evidence permitting 
introduction of statements of one person to explain the subse- 
quent conduct of another to  whom the statement was made, "the 
Bruton choice, does not present itself." State v. Hardy, 293 N.C. 
105, 118, 235 S.E. 2d 828, 836 (1977); see also State v. Porter, 303 
N.C. 680, 695-97, 281 S.E. 2d 377, 388 (1981). Further, the in- 
criminating principal was not tried jointly with defendant. There 
is no indication that defendant attempted to secure his presence 
a t  trial. See G.S. 15A-805 (1978). The State was not, as defendant 
appears to  contend, required to produce the principal for him. We 
find this contention without merit. 

[2] Defendant also contends the court erred in denying his mo- 
tion to dismiss. We disagree. 

After an extensive voir dire, the court properly admitted a 
statement which defendant gave to a police investigator. Defend- 
ant therein admitted the following: The two principals had told 
him "they were going to  lick something or rob something." When 
they got into his car, "they decided they would rob Payton's 
store." They wanted him to wait around the corner; but he told 
them he would wait a t  his uncle's house, and they should come 
there if they robbed the store. They then came to his uncle's 
house, got in his car, said they had robbed the store, and offered 
him ten dollars to  take them to Fairview Homes. He took them, 
and they paid him the money. 
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This evidence permitted a reasonable inference that defend- 
ant shared the criminal intent of the principals and rendered 
necessary aid to them. It thus sufficed to take the case to the 
jury on an aiding and abetting theory. See State v. Barnette, 304 
N.C. 447, 458-59, 284 S.E. 2d 298, 305 (1981). The court fully and 
properly instructed on aiding and abetting. 

No error. 

Chief Judge VAUGHN and Judge PHILLIPS concur. 

HARRY R. WRIGHT, COOLIDGE MASON, AND MACON COUNTY TAXPAYERS 
ASSOCIATION, INC., ON BEHALF OF ITS MEMBERS V. COUNTY OF MACON 

No. 8330SC595 

(Filed 1 November 1983) 

1. Counties O 6; Taxation B 11.1- time for attacking special school bond referen- 
dum order 

An action to set aside a special school bond referendum order brought 
more than 30 days after publication of the bond order was barred by G.S. 
159-59 where the action attacked the bond order only on a statutory basis. 

2. Counties 8 6; Taxation $ 11.1- county manager's application for approval of 
bond referendum-ratification by county board of commissioners 

A county board of commissioners could properly ratify the county 
manager's submission of an application to  the  Local Government Commission 
for approval of a school bond referendum. 

3. Counties 8 6; Taxation 8 11.1- school bond referendum order-notice and 
hearing requirements 

A board of county commissioners complied with the notice and hearing re- 
quirements necessary for a valid school bond referendum order and had 
authority to  adopt the order on the same day as the public hearing. G.S. 
143-318.12; G.S. 153A-40; G.S. 159-57. 

4. Counties 8 6; Taxation 8 11.1- achool bond referendum order-failure to 
diaclose revaluation 

A school bond referendum order issued in August 1982 was not invalid 
because of the county's failure to disclose 1983 appraised values from a tax 
revaluation since the county was required t o  provide information only on the  
appraised values from which the last assessed values had been computed, that 
is, the 1982 appraised values. 
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APPEAL by plaintiffs from Russell G. Walker, Jr., Judge. 
Summary judgment entered 18 March 1983 in Superior Court, 
JACKSON County. Heard in the Court of Appeals 23 September 
1983. 

Hunter, Large & Kirby, by William P. Hunter, III, for plain- 
tiff appellants. 

Jones, Key, Melvin & Patton, P.A., by Richard S. Jones, Jr., 
for defendant appellee. 

BECTON, Judge. 

Plaintiffs, concerned citizens and voters of Macon County, in- 
stituted this action against the County of Macon (County) on 26 
January 1983 to have a $9.6 million special school bond referen- 
dum declared void and set aside. On 18 March 1983 the trial court 
granted the County's motion for summary judgment. The citizens 
appeal. 

The $9.6 million school bond referendum originated with a re- 
quest by the Macon County Board of Education to the Macon 
County Board of Commissioners for the above sum to do neces- 
sary renovations. On 27 July 1982 the County Manager submitted 
an application to the Local Government Commission for approval 
of the proposed bond issue. At  its regular meeting on 2 August 
1982, the Board of Commissioners unanimously passed a resolu- 
tion authorizing the filing of the 27 July 1982 application with the 
Local Government Commission. At the same meeting, the Board 
of Commissioners introduced a bond order authorizing the $9.6 
million in school bonds and set the public hearing on the bond 
order for 16 August 1982 a t  9:00 a.m. The introduced bond order 
and notice of the public hearing were published in the local 
newspaper on 6 August 1982. Notice that the Board would recon- 
vene its 2 August 1982 adjourned regular meeting at  the same 
time as the public hearing was posted in the courthouse on 13 
August 1982. On 16 August 1982 the full Board of Commissioners 
held the public hearing on the bond order. That same day, a t  its 
adjourned regular meeting, the Board of Commissioners adopted 
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the order and passed a resolution calling a special bond referen- 
dum. The adopted bond order was published in the local news- 
paper on 20 August 1982. 

The voters of Macon County approved the school bond ref- 
erendum on 2 November 1982 by a wide margin. 

[I] An action to set aside a bond order, on the ground that the 
order is invalid, must be brought within 30 days after publication 
of the adopted bond order. N.C. Gen. Stat. 5 159-59 (1982). In Ses- 
sions v. Columbus County, 214 N.C. 634, 200 S.E. 418 (1939), our 
Supreme Court interpreted the 1927 version of G.S. 5 159-59 to 
bar statutory, but not constitutional, attacks on a bond order 
after 30 days. 

In this case the adopted bond order was published on 20 
August 1982. G.S. § 159-59, the statute limiting actions to set 
aside a bond order, bars the citizens' action since their complaint 
(filed 26 January 1983) attacks only the statutory requirements of 
a valid bond order. Plaintiffs allege that the County failed: (a) to 
file a valid application to the Local Government Commission for 
approval of the proposed bond issue as required by N.C. Gen. 
Stat. 5 159-51 (1982); (b) to adopt the bond order and pass the 
resolution calling a referendum a t  a properly constituted meeting; 
(c) to release information on the appraised value of property sub- 
ject to taxation; and (dl to file a true statement of the county debt 
as required by N.C. Gen. Stat. 5 159-55(a)(4) (1982). As the follow- 
ing discussion shows, these assertions by plaintiffs rest solely on 
statutory grounds and are without merit. 

[2] Plaintiffs first contend that the application to the Local 
Government Commission was unauthorized and, therefore, invalid 
under G.S. 5 159-51. However, the Board of Commissioners rati- 
fied the County Manager's filing in its resolution dated 2 August 
1982. When a person with limited or no authority purports to act 
as agent in doing an unauthorized act, the supposed principal, 
upon discovery of the facts, may ratify the agent's act, thereby 
giving it the same effect as if it had been authorized. Patterson v. 
Lynch, Inc., 266 N.C. 489, 146 S.E. 2d 390 (1966). Plaintiffs' first 
argument fails. 
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[3] Plaintiffs next assert that the Board of Commissioners did 
not adopt the bond order at  a properly constituted meeting. We 
find adequate notice of both the public hearing and the adjourned 
regular meeting under N.C. Gen. Stat. 9 143-318.12 (1983) and 
§ 153A-40 (1983). Pursuant to N.C. Gen. Stat. § 159-57 (1982), the 
Board of Commissioners had the authority to adopt the order on 
the same day as  the public hearing. The Board complied with the 
notice and hearing requirements necessary to a valid bond order. 

[4] Plaintiffs' third argument rests upon an interpretation of 
G.S. 159-55(a)(4). Plaintiffs attack the validity of the bond 
referendum based on the County's failure to disclose a 1983 tax 
revaluation. Under G.S. 159-55(a)(4), the County was not re- 
quired to divulge the 1983 appraised values. G.S. § 159-55 sets 
out the information the County must provide after the bond order 
has been introduced, but before the public hearing. The Legis- 
lature has not required any further information releases prior to 
the bond referendum. The County must include the "appraised 
value of property subject to taxation" under G.S. § 159-55(a)(4). 
The statute defines "the appraised value" as "the value from 
which the assessed value last fixed for taxation by the issuing 
unit was computed." (Emphasis added.) The County, to comply 
with G.S. § 159-55(a)(4) in August 1982, only needed to provide 
the appraised values from which the last assessed values had 
been computed, the 1982 appraised values. The assessed values 
for the 1983 appraised values were not computed until after 
January 1983; therefore, disclosure of the 1983 appraised values 
was not required for the August 1982 public hearing. The citizens 
do not dispute that the County did supply the 1982 figures. The 
County fulfilled the statutory requirements. 

Plaintiffs' fourth argument, the County's failure to file a true 
statement of the County debt, was contingent upon a finding that 
the County should have supplied the 1983 appraised values. We 
need not address it further. 

Because plaintiffs' claims are (1) barred by G.S. § 159-59, and 
(2) without merit, the trial court's grant of defendant's motion for 
summary judgment is 

Affirmed. 

Judges JOHNSON and BRASWELL concur. 
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IN THE MATTER OF: DAISY PATRICK, 4110 DONEGAL DRIVE. GREENSBORO. 
NORTH CAROLINA 27406, CLAIMANT-APPELLANT v. CONE MILLS CORPORA- 
TION, WHITE OAK PLANT, 2420 FAIRVIEW DRIVE. GREENSBORO. NORTH 
CAROLINA 27405, EMPLOYER-APPELLEE. AND EMPLOYMENT SECURITY COM- 
MISSION OF NORTH CAROLINA, POST OFFICE BOX 25903, RALEIGH, NORTH 
CAROLINA 27611, DOCKET NO. 82(C)0627, APPELLEE 

No. 8218SC1272 

(Filed 1 November 1983) 

Master and Servant I 111.1- unemployment compensation-findings of Employ- 
ment Security Commission not supported by evidence 

There was no competent evidence in the record to  support a finding by 
the  Employment Security Commission that  claimant was "fighting" on the job 
in violation of one of the company rules, and the Commission erred in so find- 
ing. G.S. 96-4(m) and (p). 

APPEAL by claimant from Walker (Halt, Judge. Judgment 
entered 16 August 1982 in Superior Court, GUILFORD County. 
Heard in the Court of Appeals 25 October 1983. 

In this action Daisy Patrick, claimant-appellant, seeks review 
of the  decision of the Employment Security Commission that  she 
is not entitled to  unemployment benefits. The record discloses the 
following: 

Ms. Patrick was discharged from her job as a weaver a t  the 
Cone Mills Corporation White Oak Plant on 18 September 1981. 
Her subsequent claim for unemployment benefits was denied by 
the claim adjudicator based on his finding that  reason for Ms. 
Patrick's discharge was "fighting on company premises," which 
constitutes work-related misconduct. Claimant appealed the deci- 
sion and a hearing was held by an appeals referee on 20 October 
1981 pursuant to N.C. Gen. Stat.  Sec. 96-15(c). 

A t  the hearing two witnesses testified: Gary Siliski, Assist- 
ant  Personnel Manager for Cone Mills, and Ms. Patrick. Mr. 
Siliski testified that he investigated the incident for which Ms. 
Patrick was discharged, and that  he took statements from four 
witnesses a s  well as  from Ms. Patrick and the other participant in 
the  alleged fight, Wilma Slade. Mr. Siliski read into the record 
the statement of Ms. Slade, but refused to  read the statement of 
one of the witnesses when Ms. Patrick asked him to do so. The 
appeals referee then ruled that  the statement of Ms. Slade would 
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be disregarded. Claimant's testimony a t  the hearing was that  Ms. 
Slade attacked her with a knife and that  she attempted to  defend 
herself with her purse. She denied that she had been "fighting." 

On 23 October 1981 the appeals referee ruled that  Ms. 
Patrick was not entitled to unemployment benefits, basing his 
decision on his finding that claimant "was fighting on company 
property with another employee . . . contrary to company rules." 
The appeals referee held that  this violation of company rules 
amounted to "misconduct connected with the work" under ap- 
plicable law. 

Ms. Patrick appealed the decision of the appeals referee to 
the  Employment Security Commission. The Commission reviewed 
the  record and adopted the decision of the appeals referee as  its 
own. Claimant appealed the Commission's decision to the Superior 
Court. From a judgment affirming the decision of the Commis- 
sion, claimant appealed. 

Central Carolina Legal Services, Inc., by Margaret DUB. 
Avery and Robert S. Payne, for claimant, appellant. 

Thelma M. Hill, Staff Attorney, for appellee, Employment 
Security Commission of North Carolina, 

HEDRICK, Judge. 

N.C. Gen. Stat. Sec. 96-4(m) in pertinent part provides: 

When an exception is made to the facts as  found by the Com- 
mission, the  appeal shall be to  the superior court in term 
time but the decision or  determination of the Commission 
upon such review in the superior court shall be conclusive 
and binding a s  to all questions of fact supported by any com- 
petent evidence. 

After the  Commission made its findings and conclusions and 
entered its order denying unemployment compensation, claimant, 
Daisy Patrick, wrote a letter giving timely notice of appeal t o  the 
Superior Court. In this letter she satisfactorily took exceptions to 
the findings and conclusions made by the Commission. Such ex- 
ceptions raise the question whether the findings and conclusions 
of the Commission are  supported by competent evidence. 
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N.C. Gen. Stat. Sec. 96-4(p), in pertinent part, provides: "The 
Commission shall not be bound by common-law or statutory rules 
of evidence or by technical or formal rules of procedure but shall 
conduct hearings in such manner as to ascertain the substantial 
rights of the parties." I t  is apparent that the hearing in the pres- 
ent case was not conducted in such a way as to "ascertain the 
substantial rights of the parties." In particular, the rights of the 
employee were not protected. There is in this record no compe- 
tent evidence to support the critical finding that Ms. Patrick was 
"fighting" on the job in violation of one of the company rules. The 
testimony of Mr. Siliski was not based on any personal knowl- 
edge, but instead consisted in large part of referring in general 
terms to the admittedly conflicting testimony of unidentified 
witnesses. The only competent evidence with respect to the 
critical issue of whether Ms. Patrick had been involved in a fight 
on company property came from the employee herself, who testi- 
fied that she had not been "fighting." 

For the reasons stated the judgment of the Superior Court 
must be reversed, and the cause remanded to  that court for the 
entry of an order reversing the decision of the Commission and 
remanding the proceeding to the Commission for the entry of an 
appropriate order. 

Reversed and remanded. 

Judges ARNOLD and BECTON concur. 

WINFAS, INC., D/B/A RADIO STATIONS WJNC-WRCM OF JACKSONVILLE, N.C. V. 

REGION P HUMAN DEVELOPMENT AGENCY 

No. 824DC1225 

(Filed 1 November 1983) 

State f3 1.1- Human Development Agency-subject to Open Meetings Law 
The Region P Human Development Agency, which was established by 

resolution of the Onslow Board of Commissioners, is a public body subject to 
the Open Meetings Law, G.S. 143-318.9 et  seq., notwithstanding it has been in- 
corporated under the Nonprofit corporation Act. G.S. 143-318.10(b)(2). 
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APPEAL by defendant from Erwin, Judge. Judgment entered 
4 June 1982 in ONSLOW County District Court. Heard in the Court 
of Appeals 19 October 1983. 

Plaintiff brought this action to force defendant to give public 
notice of its meetings. Plaintiff cited numerous occasions on which 
defendant held meetings without giving the public notice required 
by G.S. 143-318.12. Defendant argued that it was not a "public 
body" as defined in G.S. 143-318.10, so it was not subject to the 
open meeting laws of G.S. $5 143-318.9 to -318.18. Plaintiffs 
evidence tended to  show that defendant exercised administrative 
functions, consisted of two or more members, and was created by 
a 1964 resolution of the Onslow County Board of Commissioners. 
Defendant's evidence tended to show that it was a nonprofit cor- 
poration organized for charitable and educational purposes. Since 
its inception, defendant has received federal and state funds 
which i t  has administered through programs like Headstart, Com- 
munity Service Block Grants, CETA, and Housing and Urban De- 
velopment projects. 

The trial court concluded that defendant is a public body sub- 
ject to the open meeting laws of G.S. §§ 143-318.9 to -318.18. 
From a judgment enjoining defendant from holding further of- 
ficial meetings without giving public notice as required by G.S. 

143-318.12, defendant appealed. 

Gaylor, Edwards, and McGlaughon, by H. King McGlaughon, 
Jr., for plaintiff. 

Collins and Howard, by Jill R. Howard, for defendant. 

WELLS, Judge. 

North Carolina requires as a matter of public policy that 
public bodies conduct their business openly. G.S. 143-318.9. 
"Public body" is defined in G.S. 143-318.10 as: 

(b) . . . any authority, board, commission, committee, council, 
or other body of the State, or of one or more counties . . . 
that is composed of two or more members; and 
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(1) Exercises or is authorized to exercise a legislative, 
policy-making, quasi-judicial, administrative, or advisory func- 
tion; and 

(2) Is  established by . . . (iv) an ordinance, resolution, or  
other action of the governing board of one or more counties 

Defendant contends that  i t  does not fall within the statutory 
definition of a public body because it was established pursuant t o  
the Nonprofit Corporation Act of G.S. 55 55A-1 to  -89.1. 

Defendant was established by resolution of the Onslow Coun- 
t y  Board of Commissioners who appointed defendant's initial 
board of directors and therefore falls squarely within the G.S. 
5 143-318.10(b)(2) definition of a public body. The later incorpora- 
tion of defendant under the Nonprofit Corporation Act did not 
change its basic character or purpose or  operation. The incorpora- 
tion of defendant has not altered its existence as  a public body. In 
The News  and Observer Publishing Co. v .  Wake County Hospital 
System,  Inc., 55 N.C. App. 1, 284 S.E. 2d 542 (19811, pet. for disc. 
rev .  d e n ,  305 N.C. 302, 291 S.E. 2d 151 (19821, pet. cert. den., 459 
U.S. ---, 103 S.Ct. 26, 74 L.Ed. 2d 42 (19821, this court held that 
where a county hospital had "undergone little more than a change 
of name through incorporation" then it continued to be an agency 
of the  county. The same reasoning applies in this case. To hold 
otherwise would eviscerate the public policy of G.S. 5 143-318.9 
by allowing public bodies to hold secret meetings due to a super- 
ficial change in their legal form. 

The judgment of the trial court is in all respects, 

Affirmed. 

Chief Judge VAUGHN and Judge JOHNSON concur. 
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STATE OF NORTH CAROLINA v. RONALD EDWARD SIMMONS 

No. 823SC1268 

(Filed 1 November 1983) 

Criminal Law 1 138- conviction and sentence based on negotiated plea of 
guilty -no findings concerning sentence required 

Where defendant pleaded guilty to  and was convicted of five Class H 
felonies, since the sentence was imposed pursuant to  a plea arrangement as  to 
sentence, no findings as to  aggravating and mitigating factors were required 
even though the sentence imposed differed from the presumptive term for the 
offenses. G.S. 15A-1340.4; G.S. 15A-1340.4(a) and (f); G.S. 14-l.l(a)(8); and G.S. 
15A-1021 e t  seq. 

APPEAL by defendant from Friday, Judge. Judgment entered 
8 July 1982 in Superior Court, CRAVEN County. Heard in the 
Court of Appeals 20 September 1983. 

Defendant was charged with the  offenses of manufacturing 
cocaine, possession of cocaine with intent to  sell or deliver, sale or 
delivery of cocaine, possession of LSD with intent to  sell or 
deliver, and sale or delivery of LSD. 

Defendant negotiated a plea arrangement or plea bargain 
with t he  State. The terms of the  arrangement were that  defend- 
an t  would plead guilty to  all of the  offenses with which he was 
charged and the  charges would be consolidated for sentencing 
with a "total exposure" of ten years imprisonment. The judge 
signed the  Transcript of Plea, indicating the  court's acceptance of 
the  arrangement. 

A t  the  sentencing hearing, the  judge found two aggravating 
factors: (1) that  the offenses were committed for hire or pecuniary 
gain, and (2) that  defendant knowingly created a great risk of 
death to  more than one person by means of a weapon or  device 
which would normally be hazardous to  the lives of more than one 
person. No mitigating factors were found. The judge found that 
the  aggravating factors outweighed the mitigating factors and 
that  they were proven by a preponderance of the evidence. The 
judge imposed a sentence of ten years and defendant appealed. 
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Attorney General Edmisten, by Special Deputy Attorney 
General Daniel C. Oakley, for the State. 

Marc D. Towler, Assistant Appellate Defender, for defendant 
appellant. 

EAGLES, Judge. 

Defendant excepts to and assigns as error the judge's finding 
of the above-enumerated aggravating factors. 

We need not consider these assignments of error nor the 
arguments advanced by defendant in support of them. The record 
in this case establishes, and both briefs concede, that defendant's 
conviction and sentence were based on a negotiated plea of guilty 
to the offenses charged. 

Under our scheme of presumptive sentencing, a judge who 
imposes a prison term for a certain offense must impose the 
presumptive term for that offense. G.S. 15A-1340.4. If he imposes 
a term that differs from the presumptive term, he must justify 
the term imposed in terms of aggravating or mitigating factors 
and make appropriate written findings. G.S. 15A-1340.4(a). These 
requirements apply in all cases involving Fair Sentencing Act 
felonies, G.S. 14-1.1, "unless [the judge] imposes a prison term 
pursuant to [anyla] plea arrangement as to sentence under Article 
58 . . . ." G.S. 15A-1340.4(a). 

Here, the defendant pleaded guilty to and was convicted of 
five class H felonies, each carrying a presumptive term of three 
years imprisonment and a maximum term of ten years imprison- 
ment. G.S. 15A-1340.4(f); G.S. 14-l.l(aI(8). The charges were con- 
solidated for sentencing and defendant was sentenced to ten 
years imprisonment. The sentence imposed differs from the pre- 
sumptive term for these offenses and the judge ordinarily would 
be required to make appropriate findings as to aggravating and 
mitigating factors. However, since the sentence was imposed pur- 
suant to a plea arrangement with defendant, no findings are re- 
quired. Our review of the record and the transcript of plea 
reveals no irregularities, and defendant has alleged none, that 
would remove the plea arrangement from the operation of Article 
58 of Chapter 15A of the General Statutes. See G.S. 15A-1021 et 
seq. (relating to guilty pleas in Superior Court). 
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We hold that the judge's findings as to aggravating and 
mitigating factors regarding defendant's sentence may be disre- 
garded as surplusage. The judgment and sentence are 

Affirmed. 

Judges ARNOLD and WELLS concur, 

FRANZ (FRANK) JOSEPH BURMANN, PLAINTIFF V. HERTHA SCHWARZ BUR- 
MANN, DEFENDANT 

No. 8210DC1220 

(Filed 1 November 1983) 

Divorce m d  Alimony @ 21.9- Equitable Distribution of Muital Property Act- 
divorce granted prior to Act 

The Equitable Distribution of Marital Property Act applies only to  actions 
for absolute divorce filed after 1 October 1981, and a wife had no right under 
G.S. 50-11(0 to  file an action for an equitable distribution of marital property 
within six months after an absolute divorce was granted on 13 May 1981. 

APPEAL by defendant from Bullock, Judge. Order entered 25 
August 1982 in District Court, WAKE County. Heard in the Court 
of Appeals 18 October 1983. 

Gulley and Barrow by Jack P. Gulle y and Linda C. Moble y 
for plaintiff appellee. 

Sullivan & Pearson by Ernest C. Pearson for defendant a p  
pellant. 

BRAS WELL, Judge. 

Defendant, the divorced wife of the plaintiff, through a mo- 
tion in the cause now seeks to reopen the case and claim benefits 
under the Equitable Distribution of Marital Property Act. When 
the trial court granted summary judgment in favor of the former 
husband, the wife appealed. We affirm the granting of dismissal 
through summary judgment in favor of the plaintiff-husband. 

The wife contends that the final judgment of absolute divorce 
of 13 May 1981 did not extinguish her rights to an equitable dis- 
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tribution of marital property under G.S. 50-ll(f). That statute pro- 
vides, in pertinent part, that "[aln absolute divorce by a court 
that  . . . lacked jurisdiction to dispose of the property shall not 
destroy the right of a spouse to an equitable distribution of 
marital property under G.S. 50-20 if . . . [a] motion in the cause is 
filed within six months of the date of the divorce." When the 
General Assembly enacted G.S. 50-20, S.L. 1981, c. 815, s. 7, it pro- 
vided that the act would become effective on 1 October 1981, "and 
shall apply only when the action for an absolute divorce is filed on 
or after that date." 

On 6 April 1981 the husband filed the action for divorce. On 
13 May 1981 the absolute divorce was granted. The divorce judg- 
ment did not make disposition of any marital property. On 1 
October 1981 the Marital Property Act, G.S. 50-20, became a 
substantive part of the law. On 27 October 1981 the wife filed her 
motion in the cause seeking relief under G.S. 50-20, claiming pro- 
cedural access through G.S. 50-ll(f). The motion in the cause was 
filed 5 months and 14 days (thus within the statutory six months) 
of the absolute divorce date. Based upon these undisputed facts 
we hold that summary judgment for plaintiff was proper because 
the session laws which created G.S. 50-20 specifically provide that 
the act would apply only to actions for absolute divorce filed after 
1 October 1981. 

Affirmed. 

Judges ARNOLD and HILL concur. 
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ADMINISTRATIVE LAW 

ff 8. Scope and Effect of Judicial Review 
Defendants waived their exclusive means by which to obtain judicial review 

when they informed plaintiff by letter that they did not wish to contest the assess- 
ment of a penalty in an administrative hearing. State ex  reL Grimsley v. Buchanun, 
367. 

In reviewing the decision of the Employment Security Commission, the 
superior court was functioning as an appellate court; therefore, it erred in deter- 
mining unemployment compensation claims on grounds neither raised nor relied on 
in the proceedings appealed from. In re Gorski v. N.C. Symphony Society, 649. 

ADOPTION 

ff 1. Nature, Construction and Operation of Statutes in General 
Our courts have never created the relationship of parent and child with the 

resulting right of inheritance solely from a private contract to adopt. Ladd v. 
Estate of Kellenberger, 470. 

ADVERSE POSSESSION 

S 25.2. Insufficiency of Evidence 
Defendant did not acquire title to land by adverse possession under color of ti- 

tle where the evidence showed that actual possession was by defendant's son who 
had no color of title and was not acting as agent for defendant. Crisp v. Benfield, 
357. 

APPEAL AND ERROR 

1 6.2. Finality as Bearing on Appealability 
An order denying plaintiffs' motion for a preliminary injunction to enjoin 

defendant from proceeding with the foreclosure of a deed of t rus t  was interlocute 
ry. Helms v. Griffin, 189. 

The trial court's order granting plaintiffs' motion for summary judgment as to 
defendant's second defense to an action on a fire insurance policy was not im- 
mediately appealable. McKinney v. Royal Globe Insur. Co., 370. 

An order of the superior court remanding an unemployment compensation pro- 
ceeding for a new hearing was immediately appealable. Tastee Freez Cafeteria v. 
Watson, 562. 

ff 31.1. Necessity for Objection to Jury Charge 
The propounders of a will failed to follow App. R. lO(bK2) by offering no objec- 

tion to any portion of the jury charge or omission therefrom before the jury 
entered to consider its verdict, and assuming the "plain error" rule for appellate 
review applies to civil actions, the doctrine is available only to remedy those 
unusual errors so contrary to fundamental fairness as to amount to a denial of the 
litigant's due process right to a fair and impartial trial. In re Will of Maynard, 211. 

ff 50.3. Instructions; Effect of Curative Action by Trial Court 
The court's erroneous instruction that defendants had stipulated that their 

negligence was the proximate cause of injury to plaintiff was cured by the court's 
further instructions which informed the jury that defendants had stipulated only to 
the issue of liability and not that plaintiffs condition at trial was caused by the ac- 
cident. Goble v. Helms. 439. 
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Q 59. Review of Judgment Directing Verdict 
In an action for wrongful timber cutting under G.S. 1-539.1, the trial court 

erred in granting a directed verdict for defendant on the basis that plaintiff had 
failed to establish title in the land. Hefner v. Stafford, 707. 

61 59.2. Review of Judgment on Motion for Directed Verdict, Evidence Considered 
In a breach of contract action where the issue a t  trial required evidence of an 

agency relationship to support the action for breach of contract, appellant cannot 
offer on appeal five new theories to  establish the existence of a contract that were 
not considered a t  the  trial level. Gilbert v. Thomas, 582. 

Q 68.2. Law of the Case and Subsequent Proceedings; Sufficiency of Evidence 
A decision on a prior appeal that plaintiff had presented sufficient circumstan- 

tial evidence to  support an inference by the jury that one defendant was the 
negligent driver of the car a t  the time of the accident in question became the law of 
the case and was controlling in a retrial. Jones v. Allred, 462. 

Q 68.3. Law of the Case and Subsequent Proceedings; Decisions Relating to 
Pleading Motions 

The appellate court's decision in a prior appeal affirming the trial court's rul- 
ing denying defendant's motion to amend its pleadings to allege unenforceability of 
the contract in question became the law of the case on that issue. Bd of Education 
v. Construction Corp., 158. 

APPEARANCE 

Q 2. Effect of Appearance 
A third-party defendant waived its defense of lack of personal jurisdiction on a 

cross-claim by appearing in the action without objecting to the lack of service of 
process after it had been informed of the cross-claim. McNair Construction Co. v. 
Fogle Bros. Co., 282. 

ARSON AND OTHER BURNINGS 

Q 3. Competency of Evidence 
While firemen are present a t  a fire and engaged in any continuing activity to 

bring under or control or extinguish a fire, or prevent reignition, a search for the 
possible presence of accelerants on the premises may reasonably be conducted 
without a search warrant. S. v. Langley, 674. 

Q 4.1. Cases Where Evidence Was Sufficient 
The evidence was sufficient to support a conviction of burning a barn in viola- 

tion of G.S. 14-62. S. v. Ozendine, 559. 
The trial court properly denied defendant's motion to dismiss an indictment for 

burning a building used in a trade or business even though all of the businesses in 
a shopping center were temporarily closed after a fire which happened a week 
before the fire for which defendant was charged. S. v. Langley, 674. 

The trial court properly denied defendant's motion to dismiss the indictments 
for burning the personal property of two store owners. B i d .  



ANALYTICAL INDEX 

ASSAULT AND BATTERY 

1 14.4. Sufficiency of Evidence of Assault with Deadly Weapon with Intent to 
Kill Inflicting Serious Injury Where Weapon is Firearm 

In a prosecution for assault with a deadly weapon with intent to kill and rob- 
bery with a firearm, the trial court properly denied defendants' motion to dismiss 
all charges at  the end of the State's evidence. S. v. Bellamy, 454. 

1 14.5. Assault with Deadly Weapon with Intent to Kill Inflicting Serious Injury 
Where Weapon is a Knife 

In a prosecution for assault with a deadly weapon with intent to kill, the trial 
court properly submitted the case to the jury. S. v. Monis, 595. 

ASSOCIATIONS 

1 2. Rights of Members 
A claim for breach of contract by the Highway Patrol Voluntary Pledge Fund 

Committee to pay disability benefits accrued on the date when the Fund Committee 
denied benefits to plaintiff, and plaintiff was entitled to benefits where he was 
receiving Federal Social Security disability benefits on the date of his retirement. 
Pearce v. Highway Patrol Vol. Pledge Committee, 120. 

ATTORNEYS AT LAW 

ff 5.1. Liability for Malpractice 
A trial judge abused his discretion by failing to allow defendant's motion to 

dismiss for a violation of G.S. 1A-1, Rule 8(a)(2) by demanding monetary relief of $5 
million in a malpractice action. Harris v. Maready, 1. 

AUTOMOBILES AND OTHER VEHICLES 

1 5. Sale and Transfer of Title t o  Vehicles 
A financial institution which had a security interest in a motor home in a 

dealer's inventory was not a "purchaser" of the motor home within the purview of 
G.S. 20-288(e) and thus was not entitled to recover under the dealer's surety bond 
when the motor home was sold by the dealer and the amount owed by the dealer 
was not remitted to  the financial institution. Fink v. Stallings 601 Sales, 604. 

1 45.4. Evidence of Physical Conditions a t  Scene of Automobile Accident 
The trial court properly refused to permit testimony by the investigating of- 

ficer concerning measurements of physical evidence a t  an accident scene where it 
was not shown the measurements were taken close to the time of the accident. 
Jones v. Allred, 462. 

1 66.1. Identity of Driver 
A patrolman's testimony that his investigation revealed that decedent was 

driving a t  the time of an accident was hearsay and improperly admitted. Jones v. 
Allred, 462. 

BILLS OF DISCOVERY 

1 1. Examination of Adverse Par ty  in General 
Inasmuch as the trial judge offered to  propounders of a will a reasonable time 

to consider and meet surprise testimony regarding the validity of the will, the 
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BILLS OF DISCOVERY - Continued 

trial judge did not abuse his discretion in denying the propounder's request for a 
three weeks' continuance. In re Will of Maynard, 211. 

The trial court did not abuse its discretion by admitting into evidence a con- 
tract between one of the propounders of a will and the testatrix on the ground that 
it was not listed as an exhibit in the pretrial order. Ibid. 

BROKERS AND FACTORS 

8 6. Right to Commissions 
Correspondence from an owner did not modify an exclusive listing and right to 

sell agreement and deprive a broker of his right to commissions for the owner's 
sale of the property. Joel T. Cheatham, Inc. v. Hall, 678. 

Defendant owner was liable for the payment of a real estate broker's commis- 
sion under an exclusive right to sell agreement although the broker was not the 
procuring cause of the sale to a third party. Ibid. 

8 8. Licensing and Regulation 
There is no language in the real estate licensing statutes that can be construed 

as pre-empting reasonable self-regulation by private real estate boards. Gaston Bd 
of Realtors v. Harrison, 29. 

In a declaratory judgment action brought by plaintiff board of realtors in 
which plaintiff sought a judgment that the hearings in which it expelled defendant 
had not violated defendant's rights, the trial court did not err in failing to review 
the substantive aspects of plaintiffs decision to expel defendant. Ibid. 

Given the fact that expulsion from a local real estate board may harm a de- 
fendant professionally and economically, such an expulsion must be done with some 
procedural due process. Ibid. 

BURGLARY AND UNLAWFUL BREAKINGS 

8 5. Sufficiency of Evidence Generally 
The State's evidence in a first degree burglary case was sufficient to raise an 

inference of an intent to commit larceny as  alleged in the indictment. S. v. Davis, 
186. 

The State's evidence was insufficient to permit the jury to find that defendant 
broke into the victims' house with the intent to commit rape or larceny as alleged 
in the indictment so as to support conviction of defendant for first degree burglary. 
S. u Hankins, 324. 

8 5.5. Sufficiency of Evidence of Breaking and Entering Generally 
The evidence was sufficient to support an "entry" into a vehicle even though 

there was a chain lock on the hood which prevented it from being raised more than 
twelve to eighteen inches. S. v. Nealy, 663. 

8 5.7. Sufficiency of Evidence of Breaking and Entering and Larceny 
The fact that an accomplice who was the State's chief witness in a breaking 

and entering and larceny case was drunk a t  the time of the crimes did not make his 
testimony inherently incredible so as to require nonsuit. S. v. Jones, 505. 
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CANCELLATION AND RESCISSION OF INSTRUMENTS 

8 10.2. Sufficiency of Evidence of Undue Influence 
In an action to set aside a deed on the ground of undue influence, there was 

ample evidence to support findings by the trial court that no confidential relation- 
ship existed between plaintiffs and defendant and that no undue influence had been 
exerted by defendant. Curl v. Key ,  139. 

CONSTITUTIONAL LAW 

8 23. Scope of Protection of Due Process 
In a declaratory judgment action brought by plaintiff board of realtors in 

which plaintiff sought a judgment that the hearings in which it expelled defendant 
had not violated defendant's rights, the trial court did not er r  in failing to review 
the substantive aspects of plaintiffs decision to expel defendant. Gaston Bd  of 
Realtors v. Harrison, 29. 

There was no error in the court's failure to appoint counsel for the defendant 
a t  his civil contempt hearing for nonsupport of his child. Hodges v. Hodges, 550. 

8 24.1. Due Process; Right to Notice and Hearing 
Given the fact that expulsion from a local real estate board may harm a de- 

fendant professionally and economically, such an expulsion must be done with some 
procedural due process. Gaston B d  of Realtors v. Harrison, 29. 

8 24.7. Service of Process on Foreign Corporations 
The assertion of personal jurisdiction over defendant Swedish corporations in 

an action to recover for personal injuries received by plaintiff while operating a 
washing machine manufactured by defendants did not violate due process. Bush v. 
BASF Wyandotte Corp., 41. 

8 30. Discovery; Access to Evidence and Other Fruits of Investigation 
Defendant's right to a fair trial was violated by the trial court's denial of his 

pretrial motions seeking to obtain a written psychiatric evaluation of the State's 
chief witness, an independent psychiatric examination of the witness, disclosure of 
inducements to the witness, disclosure of the circumstances leading to a plea agree- 
ment with the witness, and disclosure of the full circumstances leading to hypnosis 
of the witness. S. v. Hunt, 81. 

8 48. Effective Assistance of Counsel 
A defendant tried for felonious escape was not denied the effective assistance 

of counsel because counsel was appointed only six working days prior to trial. S. v. 
Martin, 180. 

The record failed to show that defendant was denied the effective assistance of 
counsel in an assault case because defendant's attorney had previously represented 
the victim and other prosecution witnesses. S. v. Wise,  108. 

Defendant was not denied the effective assistance of counsel by failure of his 
counsel to object t o  testimony by an alleged accomplice which repeatedly referred 
to the fact that the accomplice had taken a lie detector test. S. v. Miller, 390. 

A defendant charged with narcotics offenses was not denied the effective 
assistance of counsel because of the failure of his counsel to make certain objections 
a t  trial. S. v. Pagon, 295. 

Defendant was not denied the effective assistance of counsel because of the 
failure of his counsel to request an instruction on the defense of coercion. S. v. 
Henderson, 536. 
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ff 68. Right to Call Witnesses and Present Evidence; Continuances 
The denial of defendant's motion for a continuance did not deprive him of his 

right to prepare for and confront witnesses. S. v. Martin, 180. 

CONTEMPT OF COURT 

1 6.2. Hearings on Orders to Show Cause; Sufficiency of Evidence 
Where the issue of defendant's present ability to pay a sum ordered by the 

court for alimony and child support was fully adjudicated in the original contempt 
hearing, and defendant failed to appeal the contempt order, the court's findings as 
to  defendant's ability to  pay were res judicata on that issue in a subsequent hear- 
ing a t  which plaintiff demonstrated that defendant had failed to  purge himself of 
contempt by making the  necessary payments. Abernethy v. Abernethy, 386. 

CONTRACTS 

ff 6.1. Contracts by Unlicensed Contractors 
A finding that defendant was not a general contractor required to  be licensed 

under G.S. 87-1 was supported by the evidence. Duke University v. American Ar- 
bitration Assoc., 75. 

Unlicensed general contractors may not recover from the owners under a con- 
tract for construction of a home costing more than $30,000.00 although the unli- 
censed contractors had all work supervised by a licensed general contractor. Sager 
v. W.M. C., Inc., 546. 

@ 12.2. Interpretation of Ambiguous Agreements 
Ambiguity in deeds from a charitable institution conveying property subject to 

ad valorem taxes on any portions which were "currently taxable" presented a jury 
question. Cleland v. Children's Home, 153. 

$3 29.2. Calculation of Compensatory Damages 
The proper measure of damages for breach of a contract to maintain a school 

roof was the  cost of repair, and plaintiffs expert witness could properly base his 
estimate on the cost of repair by taking the actual cost in 1981 and reducing that 
figure to  reflect inflation. Bd of Education v. Construction Corp., 158. 

COUNTIES 

1 6. Authority of County to Issue Bonds 
An action to  se t  aside a special school bond referendum order brought more 

than thirty days after publication of the  bond order was barred by G.S. 159-59. 
Wright v. County of Macon, 718. 

A county board of commissioners could properly ratify the county manager's 
submission of an  application to the Local Government Commission for approval of a 
school bond referendum. Ibid. 

A school bond referendum order issued in August 1982 was not invalid because 
of the county's failure t o  disclose 1983 appraised values from a tax revaluation. 
Ibid. 
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COURTS 

f3 14.1. Jurisdiction of Inferior Courts; Transfer and Removal of Causes 
The district court did not abuse its discretion in denying defendant's motion to 

stay all proceedings and in disposing of the case while defendant's motion to 
transfer the case to the superior court division was pending in the superior court. 
Langley v. Moore, 520. 

CRIMINAL LAW 

$3 7. Entrapment 
In a prosecution for possession of cocaine with intent to sell and deliver and for 

sale and delivery of cocaine, the defendant presented sufficient evidence of entrap- 
ment to require a jury instruction. S. v. Jamerson, 301. 

f3 7.5. Compulsion 
The trial court did not er r  in failing to charge the jury on the defense of 

duress or coercion although an accomplice testified that he and defendant were 
coerced into committing the robbery by a third person. S. v. Henderson, 536. 

f3 9.3. Sufficiency of Evidence of Aiding and Abetting 
The evidence was sufficient to be submitted to the jury in a prosecution for 

aiding and abetting an armed robbery. S. v. Jackson, 715. 

f3 26.5. Former Jeopardy; Same Acts or Transaction Violating Different Statutes 
Dual indictments charging defendant with possession of cocaine with intent to 

sell or deliver and actual sale or delivery of the same drugs did not violate the con- 
stitutional bar against double jeopardy. S. v. Jamerson, 301. 

Double jeopardy prohibited punishment of defendant for both possession of 
more than one ounce of marijuana and possession of the same marijuana with intent 
t o  sell. S. v. Pagon, 295. 

f3 34.7. Evidence of Defendant's Guilt of Other Offenses Admissible to Show 
Knowledge or Intent 

Evidence in a Medicaid fraud case tending to show that defendant was causing 
the State to be overcharged for medicines for Medicaid patients a year and a half 
before the period in question was admissible to show guilty knowledge, intent, plan 
and design. S. v. Beatty, 511. 

f3 43.2. Authentication and Verification of Photographs 
A witness's testimony provided a sufficient basis for admission of photographs 

to illustrate testimony that defendant could not have seen his wife's car in a motel 
parking lot while he was driving along the highway. S. v. Collins, 656. 

f3 61.3. Evidence of Tire Tracks 
The trial court erred in admitting evidence of tire tracks where there was no 

evidence the tracks corresponded to tires on defendant's vehicle. S. v. Jones, 505. 

f3 66.11. Identification of Defendant; Confrontation at Scene of Crime or Arrest 
A pretrial identification procedure whereby defendant was shown to a robbery 

victim while sitting in a police car some thirty minutes after the robbery was not 
unnecessarily suggestive and did not taint the victim's in-court identification of 
defendant. S. v. McLain, 571. 



ANALYTICAL INDEX 

CRIMINAL LAW - Continued 

Q 66.18. Voir Dire to Determine Admissibility of In-Court Identification; When 
Voir Dire Is Required 

Failure to hold a voir dire on the issue of pretrial identification procedures was 
harmless error. S. v. King, 574. 

Q 74. Manner of Introducing Confession into Evidence 
Because there were differences in a written confession and in an oral confes- 

sion, the written statement was not unduly emphasized by allowing it to be read to, 
and then passed among, the jurors. S. v. Thompson, 485. 

Q 74.2. Confession Implicating Codefendant 
There was no prejudice to the defendant caused by the editing of his confes- 

sion by deleting all references to the codefendant. S. v. Cantrell, 207. 

Q 74.3. When Confession Implicating Codefendant is Competent 
In a prosecution for aiding and abetting an armed robbery, the trial court prop- 

erly allowed an investigating officer to make references to a confession made by 
one of the two principals during his testimony. S. v. Jackson, 715. 

Q 75.2. Admissibility of Confession; Effect of Threats or Other Statements of Of- 
ficers 

A 16-year-old defendant's confession was improperly obtained by psychological 
coercion and by the continued interrogation of defendant after he stated that he did 
not want to answer further questions\ithout his parents being present. S. v. Hunt, 
81. 

8 75.10. Confession; Waiver of Constitutional Rights Generally 
The State is not required to prove beyond a reasonable doubt that defendant 

voluntarily waived his right to counsel. S. v. Jones, 505. 

Q 75.11. Confession; Sufficiency of Waiver of Constitutional Rights 
In a prosecution for armed robbery, the trial court properly admitted defend- 

ant's confession into evidence. S. v. Thompson, 485. 

8 75.15. Mental Capacity to Confess or Waive Rights; Intoxication 
The evidence supported the trial court's determination that defendant was not 

under the influence of drugs when he confessed and that his confession was volun- 
tary. S. v. Moore, 686. 

Q 76.3. Failure to Object to Admission of Confession or to Request Hearing 
There was sufficient evidence of voluntariness of defendant's in-custody 

statements to eliminate the trial court's duty to exclude the statements on its own 
motion. S. v. Pagon, 295. 

g 84. Evidence Obtained by Unlawful Means 
It  was unnecessary to determine the legality of the seizure of a pair of blood- 

stained jeans in a warrantless search of defendant's home. S. v. Collins, 656. 

8 89.5. Slight Variances in Corroborating Testimony 
The trial court properly allowed a witness to offer corroborating testimony 

regarding a telephone conversation with an earlier witness. S. v. Bellamy, 454. 
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8 91. Speedy Trial 
The delay between the date defendant appeared for arraignment without 

counsel and the date when defendant and his court-appointed counsel filed a writ- 
ten waiver of arraignment was properly excluded from the statutory speedy trial 
period. S. v. Herbin, 711. 

8 92.1. Consolidation of Charges Against Multiple Defendants 
In a prosecution for robbery with a firearm and assault with a deadly weapon 

with intent to kill, the trial court properly granted the State's motion for a joint 
trial. S. v. Belhmy, 454. 

8 95. Admission of Evidence Competent for Restricted Purpose 
In a prosecution for felonious breaking or entering of a motor vehicle, the trial 

court properly admitted evidence of a previous theft of a battery from the victim's 
car for the limited purpose of showing why the victim's car hood was chained down. 
S. v. Nealy, 663. 

8 97.1. No Abuse of Discretion in Permitting Additional Evidence 
The trial court properly allowed the State to offer rebuttal testimony from two 

witnesses where one witness's testimony could have been introduced in the State's 
case in chief, and where the other testimony was admissible as an admission by the 
codefendant. S. v. Belhmy, 454. 

8 99.1. Court's Expression of Opinion on the Evidence 
The trial court expressed an impermissible opinion on the evidence in a pros- 

ecution for armed robbery. S. v. Sidbury, 177. 

8 102.8. Argument of Counsel; Comment on Failure to Testify 
The trial court properly ruled that defendant's counsel could not argue to the 

jury concerning defendant's failure to testify or to introduce evidence. S. v. Brown, 
578. 

8 106.5. Sufficiency of Evidence; Testimony of Accomplice 
The fact that an accomplice who was the State's chief witness in a breaking 

and entering and larceny case was drunk a t  the time of the crimes did not make his 
testimony inherently incredible so as to require nonsuit. S. v. Jones, 505. 

8 118.4. Necessity for Objection to Instructions 
Pursuant to App. R. 10, the court dismissed defendant's objection to an in- 

struction to the jury. S. v. Cantrell, 207. 

8 122. Additional Instructions after Initial Retirement of Jury 
A court's inquiry into a jury's numerical division is not per se  reversible error. 

S. v. Yarborough, 500. 
There was nothing in a trial judge's reinstruction as to the elements of the of- 

fense that could be considered prejudicial or coercive. Ibid. 
There was no error in an instruction by the trial judge, which was given in 

response to a question, that the jury must govern itself in determining what weight 
to give unrebutted testimony. Ibid. 

8 122.1. Jury's Request for Additional Instructions 
The trial court did not express an opinion in instructing the jury that ques- 

tions asked by the jury had no bearing on the jury's task of determining the 
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credibility of the witnesses and whether their testimony showed beyond a 
reasonable doubt that defendant was guilty. S. v. Saunders, 350. 

ff 127. Arrest of Judgment 
Where judgment must be arrested upon one of two sentences of equal severity 

because of a double jeopardy violation, the sentence which appears later on the 
docket, or is second of two counts of a single indictment, or is the second of two in- 
dictments, will be stricken. S. v. Pagon, 295. 

8 128.2. Particular Grounds for Mistrial 
There was no basis for defendant's argument that the trial court grossly 

abused its discretion by disallowing a mistrial upon the district attorney asking a 
question of defendant concerning a polygraph test. S. v. Elliott, 525. 

The trial court erred in denying defendant's motion for a mistrial when defend- 
ant stated that he had given a young girl guitar lessons and the district attorney 
asked the girl t o  stand up in the courtroom and asked defendant, "And is it not 
true that a t  the conclusion of numerous of these guitar lessons, you would unzip her 
jeans and pull down her pants and proceed to stare a t  her?" Ibid. 

8 132. Setting Aside Verdict as Contrary to Weight of the Evidence 
In a prosecution for armed robbery, the trial court properly denied defendant's 

motion to  set aside the verdict as contrary to the weight of the evidence even 
though the defendant's evidence tended to show that he did not commit the crime. 
S. v. Thompson, 485. 

g 138. Severity of Sentence and Determination Thereof 
In a prosecution for larceny by an employee, it was proper for the trial court 

to use the value of the  items taken to prove an aggravating factor. S. v. Canipe, 
102. 

I t  was not proper for the trial court t o  use the value of property stolen in a 
prosecution for larceny by an employee to prove more than one aggravating factor. 
Ibid. 

The trial court erred in finding as an aggravating factor that the defendant 
had a prior conviction of driving under the influence of some intoxicating beverage 
since the court did not determine whether the defendant was indigent a t  the prior 
proceeding, and if so, whether he was represented by counsel or properly waived 
assistance. Ibid. 

In a prosecution for armed robbery, the trial court improperly submitted as ag- 
gravating factors that the offense was committed for hire or pecuniary gain and 
that the defendant was armed with a deadly weapon a t  the time of the crime. S. v. 
Cantrell, 207. 

The evidence in a sentencing hearing for voluntary manslaughter did not s u p  
port the trial court's findings as aggravating factors that there was strong evidence 
of premeditation and deliberation and that the evidence would have warranted sub- 
mission of an issue of first degree murder, and the court erred in finding as an ag- 
gravating factor that defendant had not acknowledged his guilt of wrongdoing. S. v. 
Brown, 578. 

Failure of the trial court specifically to list in the record the mitigating factors 
i t  found was not prejudicial error. S. v. Jones, 505. 

The trial court did not er r  in failing to make findings as to whether defendant 
was indigent and represented by counsel a t  the time of prior convictions which the 
court found to  be aggravating factors. Ibid. 
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The trial court erred in finding as an aggravating factor that the sentence im- 
posed was necessary to deter others from committing the same crime. S. v. Miller, 
618. 

The trial court erred in considering defendant's use of a deadly weapon as an 
aggravating factor in imposing a sentence for voluntary manslaughter. S. i. Rivers, 
554. 

The trial court erred in considering the victim's age of 71 as an aggravating 
factor in imposing a sentence for voluntary manslaughter. Zbid. 

The trial court erred in finding as an aggravating factor that defendant was 
deceptive in the early stages of the investigation. Zbid. 

In imposing a sentence for voluntary manslaughter, the trial court erred in 
finding as an aggravating factor that the offense was committed with a stolen 
pistol. S. v. Strange, 614. 

In a prosecution for robbery with a firearm under G.S. 14-87, the trial court 
properly found as an aggravating factor that a large sum of money was taken. S. v. 
Thompson, 485. 

A trial judge erred in finding as an aggravating factor that the defendant used 
a deadly weapon at  the time of the crime since use of a deadly weapon is an ele- 
ment of the offense of armed robbery. S. v. Yarborough, 500. 

The record did not present the Court with sufficient evidence to require the 
trial judge to find as a mitigating factor that defendant had testified for the State 
in another felony prosecution. Ibid. 

The trial court did not err in considering defendant's prior convictions as an 
aggravating factor in imposing sentence without making findings as to his represen- 
tation by counsel. S. v. Moore, 686; S. v. Herbin, 711. 

Where defendant pleaded guilty to five Class H felonies and sentence was im- 
posed pursuant to a plea bargain, no findings as to aggravating and mitigating 
factors were required even though the sentence imposed differed from the 
presumptive term for the offenses. S. v. Simmons, 727. 

In a prosecution where defendant pled guilty to breaking or entering and ut- 
tering a forged check, the trial court erred in considering as an aggravating factor 
that the offense was committed for pecuniary gain. S. v. Thompson, 354. 

8 143.3. Revocation of Probation; Place of Hearing 
Although defendant was under the supervision of the State of Maryland, it was 

proper for his revocation hearing to have been held in North Carolina. S. v. Cole- 
man, 384. 

8 143.5. Probation Revocation Hearing; Competency of Evidence 
In a probation revocation hearing where one of the conditions of probation was 

that defendant support his family, and where a North Carolina probation officer 
testified that defendant told her he had been incarcerated for nonsupport, this was 
competent evidence that defendant had violated a condition of his probation. S. v. 
Coleman, 384. 

8 154.2. Effect of Failure to File Case on Appeal 
Pursuant to App. R. 12(a) defendant's appeal was dismissed for his failure to 

file the record on appeal within 150 days of giving notice of appeal. S. v. Bartlett, 
388. 
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1 158.2. Presumptions as to Matters Omitted 
Where the record is silent as to whether the trial judge conducted a jury in- 

struction conference as required by Rule 21 of the General Rules of Practice for the 
Superior and District Courts, i t  will be presumed that the trial court acted correct- 
ly. S. v. Nealy, 663. 

@ 163. Appeal; Necessity for Objections to Instructions 
The trial court's failure to summarize evidence favorable to defendant was not 

"plain error" requiring a new trial even though defendant failed to object to the 
charge. S. v. Wise, 108. 

@ 173. Appeal and Error; Invited Error 
When defendant elicited testimony on direct examination of his parole officer 

that defendant had been on parole for two years, he "opened the door" to the 
State's cross-examination of the parole officer concerning the conviction for which 
defendant was on parole. S. v. Brown, 637. 

1 178. Appeal and Error; Law of the Case 
The court is bound by the conclusion in a previous appeal that the record con- 

tained ample evidence to support a conclusion that "extraordinary cause" had been 
shown justifying the remission of all outstanding executions on a judgment entered 
against a surety arising out of criminal charges against defendant. S. v. Moore, 516. 

1 181.4. Postconviction Hearing; Sufficiency of Showing 
The court denied defendant's motion for appropriate relief which was based on 

newly discovered evidence. S. v. Thompson, 485. 

DAMAGES 

1 5. Damages for Injury to Real Property 
In an action for breach of both express and implied warranties in the construc- 

tion of a home, the trial court erred in its instructions concerning damages. Stiles 
v. Charles M. Morgan Co., 328. 

1 13.2. Competency and Relevancy of Evidence Concerning Lost Earnings 
The trial court did not err in admitting evidence of plaintiffs prospects regard- 

ing future earnings and promotions with the company which employed him when 
the collision in question occurred. Goble v. Helms, 439. 

1 16.1. Sufficiency of Evidence as to Extent of Injuries 
Plaintiffs evidence justified the trial court's instruction on damages for disfig- 

urement. Goble v. Helms, 439. 

8 17.1. Instructions as to Extent of Injuries 
There was sufficient evidence of causation, medical and otherwise, to merit the 

trial court's instruction that the jury could award damages to plaintiff for loss of 
use of a part of his body due to numbness and weakness. Goble v. Helms, 439. 

1 17.4. Instructions as to Future Damages 
The evidence in a personal injury action supported the trial court's instruction 

that the jury could award damages for medical expenses which plaintiff would pay 
or incur in the future. Goble v. Helms, 439. 
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8 3. Requirement of Actual Justiciable Controversy 
The trial court properly failed to dismiss plaintiffs declaratory judgment ac- 

tion due to a lack of case or controversy between the parties. Gaston B d  of 
Realtors v. Harrison, 29. 

8 4.4. Availability in Action to Quiet Title 
A declaratory judgment is the appropriate action to quiet title to real proper- 

ty. Kirstein v. Kirstein, 191. 

DIVORCE AND ALIMONY 

8 7. Grounds for Divorce from Bed and Board Generally 
Cohabitation by the parties while a complaint for divorce from bed and board 

was pending did not prohibit the court from granting such a divorce based on 
habitual drunkenness and indignities. Howell v. Tunstall, 703. 

8 19.4. Modification of Alimony Decree; Burden and Sufficiency of Showing 
Changed Circumstances 

Plaintiff failed to carry his burden of proving that his present overall cir- 
cumstances, compared with those circumstances present a t  the time of the original 
alimony award, entitled him to a reduction in payment. Medlin v. Medlin, 600. 

8 21.3. Enforcement of Alimony Award; Evidence and Findings 
Although there was not an explicit finding of present ability to comply or to take 

reasonable measures to enable plaintiff to comply with an order of alimony, that 
plaintiff had the ability to comply or to deal with his assets so as to enable him to 
comply, and had willfully failed or refused to do so, was implicit in the findings 
which dealt with his assets. Medlin v. Medlin, 600. 

1 21.5. Enforcement of Alimony Award; Punishment for Contempt 
Where the issue of defendant's present ability to pay a sum ordered by the 

court for alimony and child support was fully adjudicated in the original contempt 
hearing, and defendant failed to appeal the contempt order, the court's findings as 
to defendant's ability to pay were res judicata on that issue in a subsequent hear- 
ing a t  which plaintiff demonstrated that defendant had failed to purge himself of 
contempt by making the necessary payments. Abernethy v. Abernethy, 386. 

8 21.9. Equitable Distribution of Marital Property 
The Equitable Distribution of Marital Property Act applies only to actions for 

absolute divorce filed after 1 October 1981, and a wife had no right under G.S. 
50-ll(f) t o  file an action for an equitable distribution within six months after an ab- 
solute divorce was granted on 13 May 1981. Burmann v. Burmann, 729. 

If a house was purchased by plaintiff before marriage, it was error for the trial 
court to subject the house, as such, to equitable distribution, but if an equity in the 
house developed during the marriage because of improvements or payments con- 
tributed to by defendant wife, that equity could be marital property. Turner V. 
Turner, 342. 

The trial court's findings were insufficient to support an equitable distribution 
of the equity in a house owned by plaintiff husband and shares of stock purchased 
by plaintiff through his employer. Ibid. 

In an action for divorce where defendant wife counterclaimed for equitable 
distribution of marital property pursuant to G.S. 50-20, the court's findings that 
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defendant contributed services which exceeded in value the fair market value of 
her interest in jointly held property and her separately held property was consist- 
ent with the court's conclusion that the parties were entitled to an equal division of 
the marital property. White v. White, 432. 

8 23. Cbid Custody and Support; Juridiction Generally 
Although the court which first obtains jurisdiction and enters an order con- 

cerning child custody or support is the only proper court in which to bring an ac- 
tion for modification of custody or support, an individual judge may not retain 
exclusive jurisdiction over a case, and the trial judge erred in attempting to do so. 
Wolfe v. Wove, 249. 

23.3. Jurisdiction of Child Custody and Support Case after Dfvorce 
North Carolina properly had jurisdiction over a contempt proceeding. Beck v. 

Beck, 89. 

8 23.4. Child Custody and Support; Service of Process 
Service of process on defendant's attorney was sufficient to obtain personal 

jurisdiction on defendant by the North Carolina court. Beck v. Beck, 89. 

8 24.4. Enforcement of Child Support Order 
G.S. 110-136(b) which requires a copy of the petition to garnish to be served on 

the responsible parent's employer in advance of the hearing is for the benefit of the 
employer, and failure to give notice was not prejudicial to defendant. Champion v. 
Champion, 606. 

8 24.5. Child SuppoFt; Modification of Order; Changed Circumstances 
The findings of fact amply supported a court's conclusion that a substantial 

change of circumstances had occurred meriting an increase in child support 
payments. Champion v. Champion, 606. 

8 24.6. Child Support; Sufficiency of Evidence of Changed Circumstances 
The trial court erred in proceeding to modify child support by considering 

changes in circumstances which predated the most recent order of child support. 
Newman v. Newman, 125. 

8 24.7. Child Support; Where Evidence of Changed Circumstances Is Sufficient 
The trial court did not err in reducing the amount of child support which a 

court order required defendant father to pay from $275.00 per month to $150.00 per 
month. O'Neal v. Wynn, 149. 

8 24.9. Child Suppo* Findings 
In a civil contempt proceeding for nonsupport of a minor child, the trial court 

erred in failing to find defendant presently had the means to comply with the order 
to make child support payments. Hodges v. Hodges, 550. 

The trial court erred in decreasing the amount of child support due plaintiff. 
Newman v. Newman, 125. 

Where the trial court made no findings concerning the relative abilities of the 
defendant and plaintiff to pay child support, the order awarding child support must 
be reversed. Wolfe v. Wolfe, 249. 
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ff 25. Child Custody Generally 

Husband and wife cannot enter into a temporary order concerning child 
custody and, by agreement, override an order of a trial judge concerning custody 
without a proper showing of substantial changed circumstances. Wolfe v. Wolfe, 
249. 

ff 25.3. Child Custody; Consideration of Child's Preference 
The record clearly showed that a trial court in a child custody case permitted 

both children to testify concerning custody; however, the court was not bound by 
this testimony and could assign what weight it chose to the children's stated 
preferences. Wolfe v. Wolfe, 249. 

ff 25.10. Modification of Custody Order; Where Changed Circumstances Are Not 
Shown 

In a child custody action, plaintiff failed to show a substantial change of cir- 
cumstances affecting the welfare of the children had occurred since the original 
custody order granting custody to defendant. Wolfe v. Wolfe, 249. 

ff 25.12. Child Custody; Visitation Privileges 
There was no merit to defendant's argument that she could not be adjudged 

guilty of contempt for failure to turn over the minor child when the father never 
came to visit him. Beck v. Beck, 89. 

An order which provided that should plaintiff fail to comply with visitation 
conditions, a bond would be forfeited and foreclosure would be instituted without 
notice or hearing was error. Wolfe v. Wolfe, 249. 

%1 25.13. Child Custody; Review, Abuse of Discretion 
A trial judge improperly ordered that the mother of a child would be in- 

carcerated upon the father's oral report to the sheriff of her noncompliance with a 
visitation order. Mintz v. Mintz, 338. 

ELECTRICITY 

8 3. Rates 
The Utilities Commission erred in using fuel costs established in a fuel clause 

proceeding as the fuel cost component for a power company in a general rate case 
without determining the reasonableness of the fuel expenses. State ex reL Utilities 
Comm. v. The Public Staff, 609. 

EMBEZZLEMENT 

ff 6. Sufficiency of Evidence 
The evidence was sufficient to convict defendant of embezzlement. S. v. 

Earnest, 162. 
The State's evidence was insufficient for the jury in a prosecution of defend- 

ants for embezzlement of machinery parts where there was no evidence that d e  
fendants received the parts under the terms of their employment. S. v. Keyes; S. v. 
Cashion, 529. 



ANALYTICAL INDEX 

EMINENT DOMAIN 

ff 7.1. Proceedings to Take Land and Assess Compensation Generally 
In a condemnation proceeding, a finding by the trial court that the deletion of 

the road from the State highway system by the Board of Transportation "was 
premised upon the city's assertion that the requested deletions were the result of 
'annexation or changing of municipal corporate limits,'" was supported by the 
evidence. City of Raleigh v. Riley, 623. 

In a condemnation proceeding, a prior judgment which found that the city was 
required to comply with G.S. 136-66.3 and reach an agreement with the State 
before proceeding with a condemnation project was res judicata with respect to the 
present action since no appeal was taken from the dismissal of that action and its 
validity was not challenged. Bid. 

The trial court properly found the city abused its discretion when it, whether 
by design or neglect, failed to properly execute its duty under G.S. 136-66.1 and 
G.S. 136-66.2. Ibid. 

8 13.4. Evidence in Actions by Owner for Compensation 
In a civil action to establish the amount of compensation due respondents as a 

result of the appropriation by petitioner of an easement over respondents' proper- 
ty, the trial court erred in allowing certain photographs to be submitted for il- 
lustrative purposes since they were not relevant to the issue of compensation for 
the taking of the sewer easement. Metro. Sewerage Dist. of Buncombe Co. v. 
Trueblood, 690. 

EVIDENCE 

Q 29.3. Hospital Records 
G.S. 8-44.1 merely eliminated the necessity of taking original hospital records 

to  court and did not modify the requirements for authentication of such records. In 
re  Will of Cromartie, 115. 

8 33.2. Examples of Hearsay Testimony 
A patrolman's testimony that his investigation revealed that decedent was 

driving at  the time of an accident was hearsay and improperly admitted. Jones v. 
Allred, 462. 

8 40. Nonexpert Opinion Evidence in General 
It  is not necessary for a lay witness to demonstrate any special knowledge of 

medicine before he can be permitted to testify that a blood count was done on him. 
Vassey v. Burch, 194. 

ff 44. Nonexpert Opinion Evidence as  to Physical Condition and General He& 
Plaintiff wife was properly permitted to give non-expert opinion testimony that 

"it's very hard for [plaintiff husband] to relax now, like he used to," and that 
"sometimes we just can't have sexual relations because of that." Goble v. Helms, 
439. 

The trial court properly permitted plaintiff husband's former employer to 
testify concerning the appearance of numbness in plaintiffs face. Ibid. 

8 47. Expert Testimony in General 
Plaintiffs expert witness could properly base part of his estimate on the 

amount of damages caused as a result of defendant's failure to maintain plaintiffs 
roof on the previous testimony of another roofing expert. B d  of Education v. Con- 
struction Colp., 153. 
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Q 49.2. Basis of Hypothetical Questions; Disputed Facts and Facts Not Shown by 
the Evidence 

A hypothetical question was not improper because of the omission of certain 
relevant facts which did not go to the essence of the case. Goble v. Helms, 439. 

f3 50. Testimony by Medical Experts in General 
In a medical negligence action which was based on the alleged failure of the 

defendant physician to properly diagnose and treat plaintiffs appendicitis, the trial 
court erred in failing to allow a medical expert to express an opinion before the 
jury that the infection would not have developed if the appendix had been removed 
the day before. Va-ssey v. Burch, 194. 

ff 50.1. Testimony by Medical Experts; Nature and Extent of Injury 
By cross-examining plaintiffs' medical expert relating to injuries to the brain, 

defendants opened the door to a question on redirect concerning indications of a 
brain injury. Goble v. Helms, 439. 

FIDUCIARIES 

Q 2. Evidence of Fiduciary Relationship 
In an action to recover a share of the royalties defendants received from the 

marketing of Sweet Acidophilus milk, the secret process for which had been 
developed by plaintiffs, plaintiffs' evidence raised a genuine issue of material fact 
as to whether defendants N.C. State University and N.C. Dairy Foundation had a 
fiduciary duty to plaintiffs which they breached so as to  give rise to a constructive 
t rus t  in the  royalties. Speck v. N.C. Dairy Foundation, 419. 

HIGHWAYS AND CARTWAYS 

8 4. What Constitutes a State Highway or Public Road 
In a condemnation proceeding, a prior judgment which found that the city was 

required to comply with G.S. 136-66.3 and reach an agreement with the State 
before proceeding with a condemnation project was res judicata with respect to the 
present action since no appeal was taken from the dismissal of that action and its 
validity was not challenged. City of Raleigh v. Riley,  623. 

1 9. Actions Against the Highway Commission Generally 
Where a highway construction contract provided that a subcontractor could 

not assert a claim against defendant Department of Transportation, the contractor 
could not assert a claim against defendant on behalf of i ts  subcontractor. Warren 
Brothers Co. v. N.C. Dept. of Transportation, 598. 

HOMICIDE 

ff 21.9. Sufficiency of Evidence of Manslaughter 
The State's evidence was sufficient to support conviction of defendant for the 

voluntary manslaughter of his father by shooting his father with a shotgun. S. v. 
Brown, 578. 

Evidence in a second degree murder case that the gun discharged while de- 
fendant and decedent struggled for it and that defendant was attempting to pre- 
vent decedent's suicide by grabbing the gun was insufficient to support submission 
of an issue of involuntary manslaughter. S. v. Crisp, 493. 
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9 27.1. Instructions on Voluntary Manslaughter; Heat of Passion 
The trial court's instruction on adequate provocation for heat of passion was 

sufficient to encompass discovered adultery, and the court did not err in failing 
specifically to refer to discovered adultery as an adequate provocation. S. v. Cob 
lins, 656. 

9 28.5. Instructions on Defense of Others 
The evidence did not require the trial court to instruct on the defense that 

defendant killed his wife's lover while defending his wife from attack. S. v. Collins, 
656. 

9 28.8. Instructions on Defense of Accidental Death 
The trial court's instructions in a second degree murder case could not have 

misled the jury to believe that the defense of accident or misadventure applied only 
to involuntary manslaughter. S. v. Collins, 656. 

HUSBAND AND WIFE 

9 1.1. Liability for Debts and Other Rights and Duties of Marital Relationship 
Upon divorce one spouse is not required to account for and reimburse sums ex- 

pended for family purposes from a spousal joint account which originated in part 
from the other spouse's separate earnings and estate. McClure v. McClure, 318. 

@ 9. Liability of Third Person for Injury to Spouse 
The evidence was sufficient to support the trial court's instructions as to the 

elements of plaintiff wife's loss of consortium for which the jury could award 
damages. Goble v. Helms, 439. 

@ 14. Estate by the Entireties in General 
A conveyance of realty to a husband and wife creates an estate by the en- 

tireties. Upon divorce, the estate is converted into a tenancy in common, and each 
former spouse is entitled to an undivided one-half interest in the property. Kirstein 
v. Kirstein, 191. 

INDICTMENT AND WARRANT 

9 4.1. Validity of Proceedings before Grand Jury as Affected by Irregularities or 
Misconduct During Deliberations 

An indictment was not invalid because only one of the two persons whose 
names were listed on the indictment was called to testify before the grand jury. S. 
v. McLain, 571. 

INFANTS 

9 4. Protection and Supervision of Infants by Courts Generally 
A 5-year-old child was a "neglected" child, and the trial court erred in dismiss- 

ing a petition by a county department of social services for an order directing 
respondent mother to  accept and cooperate with petitioner's Protective Services 
for Children and to permit evaluation and appropriate treatment of the child by the 
county Child Guidance Clinic. In re Thompson, 95. 
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8 18. Delinquency Hearing; Sufficiency of Evidence 
The State's evidence failed to show that a juvenile defendant intended per- 

manently to deprive an owner of his watch so as to support the court's finding that 
defendant committed misdemeanor larceny and was thus a delinquent child. In re 
Raynor, 376. 

INJUNCTIONS 

8 12.2. Hearing of Temporary Order; Consideration on Merits 
The trial court had no jurisdiction to determine the merits of a case and grant 

permanent injunctive relief in a hearing on a motion to dissolve a standing 
preliminary injunction. Shishko v. Whitley, 668. 

INSURANCE 

8 44.1. Actions to Recover Benefits; Hospital Expenses Insurance 
Violation of the 75% coverage requirement for a group hospitalization in- 

surance policy did not void the policy but merely gave the insurer the right to 
cancel the policy. Stainback v. Investor's Consolidated Insur. Co., 197. 

8 122. Fire Insurance; Conditions; Forfeiture 
Plaintiff was not entitled to recover under a fire insurance policy because 

plaintiffs sprinkler system was not maintained in good order as required by the 
policy. Star Vahfoam COT. v. Buffalo Reinsurance Co., 306. 

8 149. Liability Insurance 
A city building inspector's order that defendants remove two greenhouses 

from their property because he mistakenly believed they violated the city building 
code was not an "occurrence" which would be covered by a multi-peril insurance 
policy purchased by the city. City of Wilmington v. Pigott, 587. 

JUDGMENTS 

8 21.1. Consent Judgment; Want of Consent 
A motion in the cause made within a reasonable time was the correct p r e  

cedure for presenting the question of whether a consent judgment was void for lack 
of consent by plaintiff. Briar Metal Products v. Smith, 173. 

8 21.2. Consent Judgment; Fraud or Mutual Mistake 
The trial court should have made a finding as to whether authority previously 

given by plaintiff to his attorney to consent to a judgment had been withdrawn 
prior to the time the judgment was entered. Briar Metal Products v. Smith, 173. 

8 35.1. Res Judicata in General 
In a condemnation proceeding, a prior judgment which found that the city was 

required to comply with G.S. 136-66.3 and reach an agreement with the State 
before proceeding with a condemnation project was res judicata with respect to the 
present action since no appeal was taken from the dismissal of that action and its 
validity was not challenged. City of Raleigh v. Riley, 623. 

8 37.4. Preclusion or Relitigation of Judgments in Particular Proceedings 
A previous judgment involving an earlier attempted annexation of the lands in 

question by defendant town and ruling that condominium projects should each be 
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treated as one residential tract under the subdivision test of G.S. 160A-36k) did not 
collaterally estop the town from annexing the lands in question or the Court of Ap- 
peals from determining the scope of the statute. Tar Landing Villus v. Town of 
Atlantic Beach, 239. 

8 39. Conclusiveness of Judgments of Courts of Other States 
A judgment of a Kentucky divorce court which purported to vest wholly in 

defendant title to treal property in North Carolina which had been held by the par- 
ties as tenants by the entirety was void. Kirstein v. Kirstein, 191. 

LABORERS' AND MATERIALMEN'S LIENS 

8 8. Enforcement of Lien Generally 
The trial court erred by entry of summary judgment allowing plaintiff to en- 

force the full amount of the blanket lien against a single unit in a multi-unit con- 
dominium project. Dail Plumbing v. Roger Baker & Assoc., 682. 

LARCENY 

8 7.1. Sufficiency of Evidence; Proof of Intent 
The State's evidence failed to show that a juvenile defendant intended per- 

manently to deprive an owner of his watch so as to support the court's finding that 
defendant committed misdemeanor larceny and was thus a delinquent child. In re 
Raynor, 376. 

8 7.2. Sufficiency of Evidence; Identity of Property Stolen 
The evidence was insufficient in a prosecution for misdemeanor larceny for the 

case to have been submitted to the jury. S. v. Greene, 616. 

LIMITATION OF ACTIONS 

8 4.1. Accrual of Tort Cause of Action 
Defendant's Rule 12(b)(6) motion to dismiss was properly granted where it was 

clear, from the face of the complaint, that plaintiffs action for attorney malpractice 
was commenced after the statute of limitations had run. Small v. Britt, 533. 

8 7. Accrual of Action to Declare Constructive Trust 
If defendants breached a fiduciary duty to plaintiffs so as to give rise to a con- 

structive trust, the 10-year statute of limitations applies to plaintiffs' claim. Speck 
v. N. C. Dairy Foundation, 419. 

MALICIOUS PROSECUTION 

8 11.1. Proof of Existence of Probable Cause; Facts Occurring after Institution of 
Prosecution 

The trial court in a malicious prosecution action erred in instructing the jury 
that it could not consider the grand jury's return of embezzlement indictments 
against defendant as evidence of probable cause since the indictments were re- 
turned after plaintiffs action was filed. Jones v. Gwynne, 51. 

8 15. Damages 
The evidence in an action for malicious prosecution of embezzlement charges 

was insufficient to support an award of punitive damages. Jones v. Gwynne, 51. 
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Q 10.2. Actions for Wrongful Discharge 
The trial court erred in granting defendant's motion to  dismiss plaintiffs com- 

plaint pursuant to G.S. 97-6.1 for retaliatory discharge or demotion based on plain- 
t iffs good faith filing of a claim for workers' compensation. Hull v. Floyd S. Pike 
Electrical Contractor, 379. 

Q 35.1. Employer's Liability for Injuries to  Third Persons; Actions 
The trial court's findings were sufficient to support its judgment for $1,000.00 

in favor of each plaintiff against defendant for damages caused by defendant's 
employee. Norman v. Royal Crown Bottling Co., 200. 

Q 47. Workers' Compensation; Nature and Basis of Right to Compensation 
Plaintiff was not estopped from receiving workers' compensation benefits for 

temporary total disability because he received unemployment compensation 
benefits for the  same period upon a certification that he was available for work. 
Dolbow v. Holland Industrial, 695. 

Q 48. Workers' Compensation; Employers Subject to Act 
In a workers' compensation proceeding, the evidence was sufficient t o  support 

the Commission's conclusion that defendant had four or more regular employees in 
North Carolina during the time involved in an accident and thus was subject t o  the 
Act. Hicks v. Brown Shoe Co., 144. 

Q 55.6. Workers' Compensation; Relation of Injury to Employment; Meaning of 
"in the Course of '  Employment 

The evidence was sufficient to find decedent's fatal automobile accident oc- 
curred within the scope and course of her employment. Hicks v. Brown Shoe Co., 
144. 

Q 68. Workers' Compensation; Occupational Diseases 
In a workers' compensation case, the Industrial Commission properly found 

that plaintiffs claim was timely filed. May v. Shuford Mills, Znc., 276. 
Plaintiffs rights under the workers' compensation statute were not governed 

by the pre-1957 version since January 1, 1970 was the date plaintiff became in- 
capable of earning wages and had to  stop working due to  his health. Bid.  

Q 69.1. Workers' Compensation; Meaning of Incapacity and Disability 
The evidence supported a determination by the Industrial Commission that 

plaintiff mechanic was unable to work as a result of his injury from 21 August 1980 
until 11 December 1980 and was entitled to temporary total disability for such 
period of time. Dolbow v. Holland Industrial, 695. 

Q 78. Workers' Compensation; Enforcing Payment of Award 
The Industrial Commission did not e r r  in requiring interest t o  be paid on an 

award of the Hearing Commissioner from the date of its rendition. Hicks v. Brown 
Shoe Co., 144. 

Q 108. Right to  Unemployment Compensation Generally 
The referee's conclusion in an unemployment compensation proceeding that 

claimant had "good cause" for termination of his employment for racial discrimina- 
tion and was entitled to unemployment benefits was supported by the referee's 
findings. Tastee Freez Cafeteria v. Watson, 562. 
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8 108.2. Right to Unemployment Compensation; Availabiity for Work 
Claimant was disqualified from receiving benefits under G.S. 96-14(1), where 

the evidence tended to show that claimant's pregnancy made performing her job 
difficult and was the reason for a month-long leave of absence which began on 27 
May 1981; that plaintiffs doctor would not approve of maternity leave; and that 
plaintiff failed to return to work, failed to request an extension of her leave of 
absence, and failed to request a less strenuous job. Sellers v. National Spinning 
Co., 567. 

8 110. Unemployment Compensation; Proceedings before Employment Security 
Commission 

An unemployment compensation rehearing did not lack fundamental fairness 
because the same referee presided at  both hearings, because the referee made 
references to the original hearing, or because leading questions were permitted. 
Tastee Freez C a f e t e ~ k  v. Watson, 562. 

B 111. Appeal and Review of Proceedings before Employment Security Commis- 
sion 

In reviewing the decision of the Employment Security Commission, the superi- 
or court was functioning as an appellate court; therefore, it erred in determining 
unemployment compensation claims on grounds neither raised nor relied on in the 
proceedings appealed from. In re Gorski v. N.C. Symphony Society, 649. 

Rule 6(e) does not apply to appeals from an Employment Security Commission 
adjudicator so as to give the appealing party, in addition to the 10-day period 
prescribed by G.S. 96-15(b)(2), three additional days within which to file an appeal 
when the adjudicator's decision is mailed to the parties. In re Smith v. Daniels I* 
ternational, 381. 

8 111.1. Conclusiveness and Review of Findings by Employment Security Com- 
mission 

There was no competent evidence in the record to support a finding by the 
Employment Security Commission that claimant was "fighting" on the job in viola- 
tion of one of the company rules, and the Commission erred in so finding. In re 
Patrick v. Cone Milk C o w ,  722. 

MORTGAGES AND DEEDS OF TRUST 

B 21. Limitations on Right to Foreclose 
An order which provided that should plaintiff fail to comply with visitation 

conditions, a bond would be forfeited and foreclosure would be instituted without 
notice or hearing was error. Wolfe v. Wolfe, 249. 

MUNICIPAL CORPORATIONS 

8 2.2. Annexation; Compliance with Statutory Requirements; Use and Size of 
Tracts 

Individual condominium units may be counted as lots or tracts in determining 
whether an area to be annexed meets the subdivision test of G.S. 160A-36(c). Tar 
Landing Villas v. Town of Atlantic Beach, 239. 

The fact that the boundaries of an area to be annexed did not encompass an 
adjacent golf course did not constitute a failure to use natural topographic features 
"wherever practical." Trask v. City of Wilmington, 17. 
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MUNICIPAL CORPORATIONS - Continued 

$3 2.6. Extension of Utilities to Annexed Territory 
The failure to include a proposed sewer interceptor on a map of the proposed 

water and sewer extensions into the area to be annexed did not invalidate the an- 
nexation ordinance. Trask v. City of Wilmington, 17. 

A city's plan for providing sewer facilities to an area to be annexed was not 
dependent on a doubtful contingency because the plan depended on a county's con- 
struction of a sewer interceptor project and a town's construction of a sewer con- 
nector pursuant to a federally financed regional plan. Ibid. 

$3 29.3. Construction of Ordinances 
In a civil action in which plaintiff property owners sought to prevent defendant 

city from allowing developers to proceed with a real estate development, the ques- 
tion that was properly before the trial court was not whether the proposed develop- 
ment was a planned development within the meaning of the ordinance, but whether 
it failed to conform to the requirements of the zoning ordinance and therefore re- 
quired consideration as a special exception. Roberts v. City of Brevard, 542. 

$3 30.6. Zoning; Special Permits and Variances 
In a proceeding to obtain a special use permit for a camping trailer park, the 

record supported a finding by the county board of commissioners that petitioner 
failed to produce substantial evidence that the proposed use would not unduly 
disrupt the significant natural features of the site as was required by the county 
zoning ordinance for issuance of the permit. Charlotte Yacht Club v. County of 
Mecklenburg, 477. 

NARCOTICS 

$3 1.3. Elements and Essentials of Statutory Offenses Relating to Narcotics 
Dual indictments charging defendant with possession of cocaine with intent to 

sell or deliver and actual sale or delivery of the same drugs did not violate the con- 
stitutional bar against double jeopardy. S. v. Jamerson, 301. 

Double jeopardy prohibited punishment of defendant for both possession of 
more than one ounce of marijuana and possession of the same marijuana with intent 
to sell. S. v. Pagon, 295. 

$3 3.1. Competency and Relevancy of Evidence Generally 
In a prosecution for the sale of a controlled substance, an officer was properly 

permitted to testify that he was familiar with defendant's residence and that he 
began an investigation of defendant's residence after learning from confidential 
sources of drug activities a t  such residence. S. v. Saunders, 350. 

$3 4. Sufficiency of Evidence 
The State's evidence was sufficient for the jury in a prosecution for possession 

of marijuana and possession of marijuana with intent to sell. S. v. Pagon, 295. 
The State's evidence was sufficient to support conviction of defendant for 

manufacturing cocaine found on a table next to defendant in an apartment to which 
defendant had the key. S. v. Brown, 637. 

NEGLIGENCE 

$ 6. Res Ipsa Loquitur 
The trial court properly failed to submit to the jury the theory of res ipsa 

loquitur in a negligence action. B&J Sales & Service Corp. v. Moss, 170. 
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NEGLIGENCE - Continued 

8 12.3. Last Clear Chance; Defendant's Opportunity to Avert Injury 
The projected evidence in a negligence case raised an issue of whether the 

driver of a truck had the last clear chance to avoid a collision with plaintiff 
pedestrian. McCullough v. Amoco Oil Co., 312. 

# 35.4. Cases Where Contributory Negligence is not Shown as a Matter of Law; 
Accidents Involving Motor Vehicles 

In a negligence action where plaintiff pedestrian was struck by defendant's 
truck, the trial court erred in entering summary judgment for defendant. Mc- 
Cullough v. Amoco Oil Go., 312. 

8 48. Negligence in Condition of Lands and Buildings; Condition and Maintenance 
of Entryway 

In an action to recover for injuries received when plaintiff patron fell after fail- 
ing to see a second step down at  the street curb while carrying two bags of 
groceries from defendant's store, defendant was not negligent in maintaining be- 
tween the store entrance and the street a bi-level sidewalk containing one step four 
feet from the entrace and another step down at the street curb three feet further 
down the sidewalk. Frendlich v. Vaughan's Foods, 332. 

8 57.10. Cases Involving Other Injuries to Invitees Where Evidence is Sufficient 
In a negligence action brought to recover medical expenses and loss of services 

for injuries sustained by plaintiffs minor son in a grocery store, the trial court 
erred in granting defendant's motion to dismiss. Phillips v. Grand Union Co., 373. 

PARETIT AND CHILD 

# 1. Termination of Relationship 
In a proceeding to terminate parental rights, the findings of fact were amply 

supported by the evidence and in turn supported the conclusions of law terminating 
the parental rights. In re Wright, 135. 

G.S. 7A-289.32(23, dealing with "neglected" children, is not unconstitutionally 
vague. Bid. 

G.S. 78-289.32(4), authorizing parental rights to be terminated upon a parent's 
failure for six months preceding filing of the petition to pay a reasonable portion of 
the cost of caring for the child, was not unconstitutional as applied to a minor 
child's father. Ibid. 

In a proceeding to terminate parental rights, a contention that a new trial 
should be ordered because of the failure of a recording device used at  the hearing 
was without merit. Bid. 

PHYSICIANS. SURGEONS AND ALLIED PROFESSIONS 

8 5. Licensing and Regulation of Dentists 
There was substantial evidence in the record to support a decision by the 

Board of Dental Examiners revoking a dentist's license for violations of the Dental 
Practice Act by the improper delegation of professional duties to dental assistants, 
by the unauthorized prescription of valium to family members, and by dental 
malpractice in the treatment of two patients. Little v. Board of Dental Examiners, 
67. 
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PROCESS 

1 1.2. Defect in Copy of Process Delivered to Served Party 
Plaintiff failed to comply with the statutory rules for service of process which 

were necessary to obtain valid service and jurisdiction against an individual defend- 
ant, Maready, where a summons addressed to  defendant C. Roger Harris was 
served upon Maready. Ham's v. Maready, 1. 

1 2. Issuance and Service in General 
Plaintiff did not obtain jurisdiction over the law firm itself by serving a 

general partner in the law firm. Ham's v. Maready, 1. 

1 5. Amendment of Process 
There was no abuse of discretion in the trial court's denial of plaintiffs oral 

motion to  amend a summons served upon the individual defendant Maready by 
deleting the name "C. Roger Harris" and inserting in lieu thereof the name "W. F. 
Maready," and to amend the summons served upon the law firm by deleting the let- 
ters  "P.A." Harris v. Maready, 1. 

1 14. Service of Process on Foreign Corporation by Service on Secretary of State 
Plaintiffs method of service of process on defendant Swedish corporations 

through the Secretary of State was sufficient. Bush v. BASF Wyandotte Corp., 41. 

1 14.3. Service of Process on Foreign Corporation; Sufficiency of Evidence; Con- 
tacts within this State 

The assertion of personal jurisdiction over defendant Swedish corporations in 
an  action to recover for personal injuries received by plaintiff while operating a 
washing machine manufactured by defendants did not violate due process. Bush v. 
BASF Wyandotte Corp., 41. 

QUASI CONTRACTS AND RESTITUTION 

1 2. Actions to Recover on Implied Contracts Generally; Pleading Express and 
Implied Contract 

The trial court properly permitted plaintiff to recover on the basis of quantum 
meruit although plaintiff alleged only an express contract in his complaint. Paxton 
v. O.P.F., Inc., 130. 

1 2.1. Action to Recover on Implied Contract; Sufficiency of Evidence 
The evidence was sufficient to support the trial court's determination that 

plaintiff was entitled to recover on a quantum meruit basis for services rendered to 
defendant corporation in the development of property owned by defendant, but the 
evidence was insufficient to support the trial court's determination that the reason- 
able value of plaintiffs services to  defendant was $22,500.00. Paxton v. O.P.F., Inc., 
130. 

RECEIVING STOLEN GOODS 

1 5. Sufficiency of Evidence 
The State's evidence was sufficient to permit an inference that defendant knew 

or had reasonable grounds to believe that a pistol was stolen so as to support his 
conviction of possession of stolen goods. S. v. Taylor, 165. 

1 7. Verdict and Judgment 
Defendant's conviction of possession of a stolen firearm was a conviction for a 

misdemeanor where there was no evidence that the  firearm had a value of more 
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RECEIVING STOLEN GOODS - Continued 

than $400.00 or that it was stolen from the person or by a breaking or entering. S. 
v. Taylor, 165. 

RELIGIOUS SOCIETIES AND CORPORATIONS 

# 3.1. Judicial Determination of Controversy as to Right to Use and Control 
Church Property 

The major question to be answered in an action between a parent body of a hi- 
erarchical church and a local affiliated church was whether defendant local church 
was in fact in a hierarchical relationship with the plaintiff parent body with respect 
to property matters. A.M.E. Zion Church v. Union Chapel A.M.E. Zion Church, 
391. 

ROBBERY 

# 4.3. Armed Robbery Cases Where Evidence Held Sufficient 
In a prosecution for assault with a deadly weapon with intent to kill and rob- 

bery with a firearm, the trial court properly denied defendants' motion to dismiss 
all charges at  the end of the State's evidence. S. v. Bellamy, 454. 

RULES OF CIVIL PROCEDURE 

# 4. Process 
There was no abuse of discretion in the trial court's denial of plaintiffs oral 

motion to amend a summons served upon the individual defendant Maready by 
deleting the name "C. Roger Harris" and inserting in lieu thereof the name "W. F. 
Maready," and to amend the summons served upon the law firm by deleting the let- 
ters "P.A." Harris v. Maready, 1. 

Plaintiff did not obtain jurisdiction over the law firm itself by serving a 
general partner in the law firm. Ibd.  

Plaintiff failed to comply with the statutory rules for service of process which 
were necessary to obtain valid service and jurisdiction against an individual defend- 
ant, Maready, where a summons addressed to defendant C. Roger Harris was 
served upon Maready. Ibid. 

# 6. Time 
Rule 6(e) does not apply to appeals from an Employment Security Commission 

adjudicator so as to give the appealing party, in addition to the 10-day period 
prescribed by G.S. 96-15(b)(2), three additional days within which to file an appeal 
when the adjudicator's decision is mailed to the parties. In re Smith v. Daniels Zn- 
temtional,  381. 

8 8.1. Complaint 
A trial judge abused his discretion by failing to allow defendant's motion to 

dismiss for a violation of G.S. 1A-1, Rule 8(a)(2). Harris v. Maready, 1. 

# 14. Third Party Practice 
The trial court in a child custody action erred in making the person with whom 

plaintiff was living an additional party defendant. Wolfe v. Wove, 249. 

# 15. Amended and Supplemental Pleadings Generally 
The trial court properly allowed defendants' motion to strike an amendment to 

plaintiffs complaint through which plaintiff sought to delete "P.A." from the cap- 
tion of the party-defendants, a law firm. Harris v. Maready, 1. 
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In a breach of contract action where the issue at trial required evidence of an 
agency relationship to support the action for breach of contract, appellant cannot 
offer on appeal five new theories to establish the existence of a contract that were 
not considered at  the trial level. Gilbert v. Thomas, 582. 

8 50. Motions for Directed Verdicts 
Where plaintiff sued to recover the value of carpentry services he performed 

on two separate theories of recovery and where defendants failed to state to the 
trial court any specific grounds for their motion for a directed verdict, defendants 
failed to  preserve the trial court's denial of their motion for appellate review. Oxen- 
dine v. Moss, 205. 

8 55. Default 
The clerk of court was without authority to make an entry of default and to 

enter a default judgment one day before the time to answer had expired. G & M 
Sales v. Brown, 592. 

Defendant's filing of a motion to set aside an entry of default and a default 
judgment and correspondence between counsel for both parties did not constitute 
the filing of a pleading which would prohibit the clerk from subsequently making 
another entry of default. Bid.  

8 56.1. Summary Judgment; Notice 
A third-party defendant waived its right to ten days notice of the hearing on a 

motion for summary judgment by participating in the hearing and failing to  request 
a continuance. McNair Construction Co. v. Fogle Bros. Co., 282. 

8 56.4. Summary Judgment; Sufficiency of Supporting Matera Opposing Party 
The trial court properly granted summary judgment for plaintiff in an action 

wherein plaintiff bank sought to recover from defendant car dealer money allegedly 
due pursuant to security agreements executed by the parties and a ready reserve 
account maintained by defendant. Wachovia Bank & Trust Co. v. Grose, 289. 

8 59. New Trials 
Where the trial court heard the evidence and found the facts against plaintiff 

under a misapprehension of the controlling law, the factual findings may be set 
aside on the theory that the evidence should be considered in its true legal light. 
A.M.E. Zion Church v. Union Chapel A.M.E. Zion Church, 391. 

The trial court did not abuse its discretion in refusing to set aside on grounds 
of excessiveness a $335,000.00 personal injury verdict for plaintiff husband and a 
$60,000.00 loss of consortium verdict for plaintiff wife. Goble v. Helms, 439. 

8 60.1. Relief from Judgment; Timeliness of Motion; Notice 
A motion in the cause made within a reasonable time was the correct pro- 

cedure for presenting the question of whether a consent judgment was void for lack 
of consent by plaintiff. Brim Metal Products v. Smith, 173. 

8 60.2. Relief from Judgment; Grounds 
Defendant failed to meet the requirements for vacating a judgment of divorce 

from bed and board where he presented no evidence that the judgment was void 
but only presented evidence that he may have had a genuine defense to the 
divorce. Howell v. Tunstall, 703. 

The trial court's denial of defendant's motion to set aside entry of default and 
default judgment pursuant to Rule 60(b) was proper where defendant failed to show 
either excusable neglect or a meritorious defense. S. v. Mitchell, 202. 
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SALES 

9 17.1. Sufficiency of Evidence in Cases Involving Warranties of Merchantability 
and Fitness for Particular Purpose 

An express warranty of doors sold to plaintiff by defendant was not excluded 
for warped doors because the doors were hung with only three hinges. McNair Con- 
struction Co. v. Fogle Bros. Co., 282. 

9 19. Actions for Breach of Warranty; Damages 
In an action for breach of express warranty of doors sold to plaintiff, plaintiff 

alleged its damages with sufficient certainty to support summary judgment on the 
damages issues. McNair Construction Co. v. Fogle Bros. Co., 282. 

SEARCHES AND SEIZURES 

O 1. What Constitutes Search or Seizure; Scope of Protection Generally 
While firemen are present a t  a fire and engaged in any continuing activity to 

bring under or control or extinguish a fire, or prevent reignition, a search for the 
possible presence of accelerants on the premises may reasonably be conducted 
without a search warrant. S. v. Langley, 674. 

8 10. Warrantless Search and Seizure on Probable Cause 
No exigent circumstances justified an officer's warrantless entry into defend- 

ant's house and his seizure of heroin in plain view in the house where the officer 
had arrest warrants for two persons and followed into the house a person who he 
erroneously believed might be one of the two persons to be arrested. S. v. Johnson, 
256. 

fi 12. "Stop and Frisk" Procedures 
An arrest of defendant was with probable cause and the search of defendant's 

person was incidental to a lawful arrest and proper even though the arrest was 
made after surveillance of defendant had been discontinued for a fifteen minute 
span. S. v. Hart, 699. 

O 15. Standing to Challenge Lawfulness of Search Generally 
Defendant failed to establish his standing to object to the admission of a sweat- 

shirt into evidence. S. v. King, 574. 

9 19. Validity of Warrant in General 
There was not a substantial deviation from the requirements of G.S. 158-252 

where the application and affidavit attached to a search warrant were illegible. S. 
v. Copelad, 612. 

SOCIAL SECURITY AND PUBLIC WELFARE 

@ 1. Generally 
Defendant pharmacist who dispensed medicines to Medicaid patients was a 

"provider of medical assistance" within the purview of the Medicaid fraud statute, 
and the State's evidence was sufficient to support conviction of defendant on 
various Medicaid fraud charges. S. v. Beatty, 511. 



7164 ANALYTICAL INDEX 

STATE 

bl 1.1. Open Meetings Law 
The Region P Human Development Agency is a public body subject to the 

Open Meetings Law although it has been incorporated under the Nonprofit Cor- 
poration Act. WZNFAS, Znc. v. Human Development Agency, 724. 

TAXATION 

8 11.1. Issuance of Bonds; Irregularities 
An action to set aside a special school bond referendum order brought more 

than thirty days after publication of the bond order was barred by G.S. 159-59. 
Wright v. County of Macon, 718. 

A county board of commissioners could properly ratify the county manager's 
submission of an application to the Local Government Commission for approval of a 
school bond referendum. h i d .  

A school bond referendum order issued in August 1982 was not invalid because 
of the county's failure to disclose 1983 appraised values from a tax revaluation. 
h i d .  

8 45. Title and Rights of Purchaser at Tax Sale 
The trial judge erred in granting summary judgment for plaintiff city on the 

issue of right t o  immediate possession of certain property which allegedly had been 
purchased a t  a tax foreclosure proceeding. City of Wilmington v. Forden, 361. 

TORTS 

I 1. Nature and Elements of Torts 
In an action which was pled and tried in tort and in which plaintiffs sought 

damages for damage caused to their trees by defendants' horses running a t  large, 
in order to  establish negligence on the part of defendants i t  was imperative that 
plaintiffs show a breach of some duty, and the record was devoid of any evidence of 
any duty on the  part of the defendant. Sexton v. Bolick, 590. 

TRESPASS 

bl 2. Trespass to the Person 
Plaintiffs evidence was sufficient to support the jury's verdict finding that 

defendant intentionally inflicted mental distress upon plaintiff school superintend- 
ent by posting on the "Wanted board of a post office copies of court papers for a 
criminal action in which plaintiff had been involved some thirty years earlier. 
Woodruff v. Miller, 364. 

TRESPASS TO TRY TITLE 

bl 4. Sufficiency of Evidence 
In an action for wrongful timber cutting under G.S. 1-539.1, the trial court 

erred in granting a directed verdict for defendant on the basis that plaintiff had 
failed to establish title in the land. Hefner v. Stafford, 707. 



ANALYTICAL INDEX 

TRIAL 

@ 6. Stipulations 
In a proceeding to terminate parental rights, a contention that a new trial 

should be ordered because of the failure of a recording device used at  the hearing 
was without merit. In re Wright, 135. 

The court's erroneous instruction that defendants had stipulated that their 
negligence was the proximate cause of injury to plaintiff was cured by the court's 
further instructions which informed the jury that defendants had stipulated only to 
the issue of liability and not that plaintiffs condition at  trial was caused by the ac- 
cident. Goble v. Helms, 439. 

@ 58.3. Trial by the Court; Appellate Review 
Findings of fact made by the court in a nonjury trial have the force and effect 

of a jury verdict and are conclusive on appeal if there is evidence to support them, 
although the evidence might have supported findings to the contrary. Curl v. Key, 
139. 

TRUSTS 

@ 4. Charitable Trusts; Construction, Operation and Modification 
The evidence was sufficient to support a trial court's finding that a testator 

manifested a general charitable intent in a bequest in which she left a sum of 
money to a university. Board of Trustees of UNC-CH v. Heirs of Prince, 61. 

A trial court's finding that a change of circumstances rendered a charitable 
trust impracticable or impossible of fulfillment was supported by the evidence. Ibid. 

UNIFORM COMMERCIAL CODE 

@ 31. Rights of Holder in Due Course 
In an action by plaintiff bank to recover monies due from defendant on 

dishonored personal checks written by defendant on an account which he thereafter 
closed, the trial court properly entered summary judgment for plaintiff. City Na- 
tional Bank v. Rojas, 347. 

UTILITIES COMMISSION 

@ 32. Property Included in Rate Base 
A finding by the Utilities Commission that a nuclear generating plant was 

"used and useful" to  a power company was supported by the evidence. State ex rel. 
Utilities Commission v. Conservation Council, 266. 

The Utilities Commission's determination that construction work was in prog- 
ress at  a nuclear power plant and that the costs associated with the plant should be 
included as construction work in progress in the power company's rate base was 
supported by the evidence. Ibid. 

The Utilities Commission was not required to make a finding on the reason- 
ableness of including construction work in process in the rate base of a power com- 
pany. Ibid. 

@ 34. Property Included in Rate Base; Property not in Use at End of Test Period 
The Utilities Commission did not err by including in the rate base of a power 

company an allowance for funds used during construction which arose after 1 July 
1979 but accrued on construction work in process occurring prior to that date. 
State ex reL Utilities Commission v. Conservation Council, 266. 
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ff 38. Establishment of Rate Base; Current and Operating Expenses 
I t  was error for the Utilities Commission to  consider factors other than the 

cost of fossil fuel in a proceeding pursuant to former G.S. 62-134(e). State ex reL 
Utilities Comm.. v. Kudzu Alliance, 183. 

The cost of fuel is an operating expense of the utility and, as such, the Utilities 
Commission must examine these costs for the reasonableness of their having been 
incurred before incorporating them into the base rate. Ibid. 

While it was proper for the Utilities Commission to use fuel costs of a power 
company from a fuel adjustment proceeding as the basis for fuel costs in a general 
rate case, the Commission erred in failing to rule upon the reasonableness of the 
fuel costs. State ex reL Utilities Commission v. Conservation Council, 266. 

The Utilities Commission erred in using fuel costs established in a fuel clause 
proceeding as the fuel cost component for a power company in a general rate case 
without determining the  reasonableness of the fuel expenses. State ex reL Utilities 
Comm. v. The Public Staff, 609. 

ff 44. Ratemaking; Proceedings Before and by Commission 
The Utilities Commission did not er r  in extending the hearing of a general rate 

case for a power company to allow evidence on the "used and useful" status of a 
nuclear generating unit. State er  reL Utilities Commission v. Conservation Coun- 
cil, 266. 

VENDOR ANDPURCHASER 

ff 5.1. Matters Precluding Specific Performance 
Plaintiff vendees were not prohibited from obtaining specific performance of a 

contract to convey realty because the vendor did not own the full fee but only 
owned a one-half undivided interest in the property, and the trial court properly 
entered partial summary judgment for plaintiffs on the issue of defendant's liabili- 
ty. Langley v. Moore, 520. 

WILLS 

1 22. Mental Capacity; Evidence of Mental Condition of Testator 
Testamentary capacity differs from the mental capacity to manage one's af- 

fairs, and a person who has been declared incompetent may subsequently have the 
testamentary capacity to execute a will. In re Will of Maynard, 211. 

1 22.1. Mental Capacity; Expert and Opinion Evidence 
The trial court in a caveat proceeding erred in permitting a witness who had 

not observed testator during the month in question to state his opinion that 
testator had sufficient mental capacity to make a disposition of his property, and in 
refusing to permit lay witnesses to  state opinions as to testator's mental state 
because the date in each question was the date that each witness observed and 
talked with testator rather than the date the will was executed. In re Will of 
Cromartie, 115. 

8 24.1. Jury Trial 
A trial judge's refusal to grant a motion to set aside the verdict in a caveat 

proceeding in which the jury found that the testatrix had sufficient mental capacity 
to make and execute a will did not constitute an abuse of discretion. In re Will of 
Maynard, 211. 
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WITNESSES 

g 1.4. Absence of Witness from List Furnished Defendant 
Inasmuch as the trial judge offered to propounders of a will a reasonable time 

to consider and meet surprise testimony regarding the validity of the will, the trial 
judge did not abuse his discretion in denying the propounder's request for a three 
weeks' continuance. In re Will of Maynard, 211. 
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ACCIDENT 

Building inspector's order was not acci- 
dent covered by liability policy, City 
of Wilmington v. Pigott, 587. 

Instructions on, State v. Collins, 656. 

ACCOMPLICE TESTIMONY I 
Drunk a t  time of crimes; not inherently 

incredible, State v. Jones, 505. 

ACID CLEANER I 
Placed on lower shelf of grocery store; 

negligence, Phillips v. Grand Union 
Co., 373. 

ADMINISTRATIVE PROCEEDING I 
Failure to  seek judicial review, State ex 

reL Grimsley v. Buchanan, 367. 
Review of decision by superior court, In 

re Gorski v. N.C. Symphony Society, 
649. 

ADOPTION I 
Contract for, no right of inheritance, 

Ladd v. Estate of Kellenberger, 471. 

ADULTERY I 
Discovery of a s  adequate provocation 

for homicide, State v. Collins, 656. I .  
ADVERSE POSSESSION I ' 
Actual possession not in person with , 

color of title, Crisp v. Benfield, 357. 
I 

AGGRAVATING FACTORS 

Age of victim, State v. Rivers, 554. 
Deadly weapon, error to consider in 

armed robbery case, State v. Yarbor- 
ough, 500. 

Deception in early stages of investiga- 
tion, State v. Rivers, 554. 

Failure to  acknowledge guilt, State v. 
Brown, 578. 

AGGRAVATING FACTORS - 
Continued 

Failure to  find where sentence based on 
plea bargain, State v. Simmons, 727. 

Offense committed for pecuniary gain 
improperly considered, State v. 
Thompson, 354. 

Pecuniary gain, State v. Cantrell, 207. 
Prior convictions, State v. Jones, 505; 

State v. Moore, 686; State v. Herbin, 
711. 

Same evidence to  prove two, State v. 
Canipe, 103. 

Sentence necessary to deter others, 
State v. Miller, 618. 

Sufficient evidence of first-degree mur- 
der in voluntary manslaughter case, 
State v. Brown, 578. 

Use of deadly weapon for voluntary 
manslaughter, State v. Rivers, 554. 

Use of stolen pistol, State v. Strange, 
614. 

AIDING AND ABETTING 

Robbery, State v. Jackson, 715. 

ALIMONY 

Failure to make payments; contempt of 
court, Abernethy v. Abernethy, 386. 

Modification of ,  failure to show changed 
circumstances, Medlin v. Medlin, 600. 

No specific finding of ability to comply, 
Medlin v. Medlin, 600. 

ANNEXATION 

Failure to show proposed sewer inter- 
ceptor on map, Trask v. City of WiG 
mington, 17. 

Subdivision test  for, Tar Landing Villas 
v. Town of Atlantic Beach, 239. 

Use of natural topographic features in 
setting boundaries, Trask v. City of 
Wilmington, 17. 

Validity of second ordinance, collateral 
estoppel inapplicable, Tar Landing 
Villas v. Town of Atlantic Beach, 239. 
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APPENDICITIS 

Malpractice action concerning, Vassey 
v. Burch, 194. 

ARMED ROBBERY 

Error to consider use of deadly weapon 
as aggravating factor, State v. Yar- 
borough, 500. 

Of Darryl's Restaurant, State v. Thomp 
son, 485. 

Of "Short Stop" store, State v. Bellamy, 
454. 

ARRAIGNMENT 

Delay in, exclusion from speedy trial pe- 
riod, State w. Herbin, 711. 

ARREST OF JUDGMENT 

One of two sentences of equal severity, 
State v. Pagon, 295. 

ASSAULT 

With a deadly weapon with intent to 
kill, State v. Bellamy, 354; State v. 
Monis,  595. 

ASSOCIATION BENEFITS 

Action to recover, Pearce v. Highway 
Patrol VoL Pledge Committee, 120. 

ATTORNEY MALPRACTICE 

Complaint not filed within three years 
of accrual of action, Small v. Britt, 
533. 

Dismissal of complaint for statement of 
damages sought, Hawk v. Maready, 
1. 

Summons improperly naming law firm 
as professional association, Harris v. 
Muready, 1. 

BEVERAGE TRUCK 

Hitting car and knocking into building, 
Norman v. Royal Crown Bottling Co., 
200. 

BLANKET LIEN 

Against one unit of condominium proj- 
ect, Dail Plumbing v. Roger Baker & 
Assoc.. 682. 

BLOOD COUNT 

Non-expert testimony that not done, 
Vassey v. Burch, 194. 

BOARD OF DENTAL EXAMINERS 

Revoking dentist's license, Little v. 
Board of Examiners, 67. 

BOND 

Child visitation, automatic foreclosure 
for failure to comply, Wolfe v. Wolfe, 
249. 

BREACH OF WARRANTY 

Warped doors, McNair Construction Co. 
v. Fogle Bros. Co., 282. 

BREAKING OR ENTERING 

Motor vehicle, State v. Nealy, 663. 

BUILDING INSPECTOR 

Order to remove greenhouses, City of 
Wilmington v. Pigott, 587. 

BURNING 

Barn, State v. Oxendine, 559. 
Building used in trade or business, 

State v. Langley, 674. 
Personal property, State v. Langley, 

674. 

BYSSINOSIS 

Timely claim for, May v. Shuford Mills, 
Znc., 276. 

CAMPING TRAILER PARK 

3pecial use permit for, Charlotte Yacht 
Club v. County of Mecklenburg, 477. 



770 WORD AND PHRASE INDEX 

CAR HOOD 

Chained down, breaking or entering 
State v. Nealy, 663. 

CAROLINA PLAYMAKERS 

Bequest to erect building for, Board oj 
Trustees of UNC-CH v. Heirs oj 
Prince, 61. 

CAVEAT PROCEEDING 

Between brothers and sisters, I n  re 
Will  of Maynard, 211. 

Refusal to set aside verdict, I n  re Will 
of Maynard, 211. 

CHANGED CIRCUMSTANCES 

Erroneously considered in child support 
action, Newman v. Newman, 125. 

Failure to  show, alimony action, Medlin 
v. Medlin, 600. 

Modification of child support order, 
O'Neal v. Wynn,  149. 

CHARITABLE INSTITUTION 

Conveyances from, taxability, Clehnd v. 
Children's Home, 153. 

CHARITABLE TRUST 

Rendered impracticable or impossible 
of fulfillment, Board of Trustees of 
UNC-CH v. Heirs of Prince, 61. 

CHILD CUSTODY 

Agreement after custody order improp- 
er, Wolfe v. Wolfe, 249. 

Consideration of child's preferences, 
Wolfe v. Wolfe, 249. 

Failure to show changed circumstances, 
Wolfe v. Wolfe, 249. 

Failure to turn over child for visitation, 
Beck v. Beck, 89. 

Jurisdiction over contempt proceeding, 
Beck v. Beck, 89. 

Mother's boyfriend a s  improper party, 
Wolfe v. Wolfe, 249. 

CHILD GUIDANCE CLINIC 

Refusal to permit evaluation of child by, 
In  re Thompson, 95. 

CHILD SUPPORT 

Change of circumstances increasing 
amount, Champion v. Champion, 606. 

Consent judgment, modification for 
changed circumstances, O'Neal v. 
Wynn,  149. 

Contempt for failure to  pay; ability to 
pay, Abernethy v. Abernethy, 386; 
Hodges v. Hodges, 550. 

Evidence of changed circumstances er- 
roneously considered, Newman v. 
Newman, 125. 

Garnishment of wages, Champion v. 
Champion, 606. 

Insufficient findings to  justify order, 
Wolfe v. Wolfe, 249. 

Modification of order of, Newman v. 
Newman, 125. 

CHILD VISITATION 

Incarceration of mother upon noncom- 
pliance with order, Mintz v. Mintz, 
338. 

CHURCH 

Relationship between general church 
and local church, A.M.E. Zion Church 
v. Union Chapel A.M.E. Zion Church, 
391. 

CIVIL CONTEMPT 

Error in failing to find defendant's pres- 
ent ability to pay, Hodges v. Hodges, 
550. 

For nonsupport, no right to counsel, 
Hodges v. Hodges, 550. 

COERCION 

Defense of, instruction not required, 
State v. Henderson, 536. 
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COLLATERAL ESTOPPEL 

Offensive assertion of, strict scrutiny 
required, Tar Landing Villas v. Town 
of Atlantic Beach, 239. 

COLOR OF TITLE 

Actual possession of property in anoth- 
er, Crisp v. Benfield, 357. 

CONDEMNATION PROCEEDING 

City road as part of State highway sys- 
tem, City of Raleigh v. Riley, 623. 

CONDOMINIUMS 

Enforcement of blanket lien against one 
unit, Dail Plumbing v. Roger Baker 
& Assoc., 682. 

Individual units considered as lots or 
tracts for annexation test, Tar La& 
ing Villas v. Town of Atlantic Beach, 
239. 

CONFESSIONS 

Accomplice's statement competent to 
explain subsequent contact of police, 
State v. Jackson, 715. 

Defendant not under influence of drugs, 
State v. Moore, 686. 

Deleting references to codefendant, 
State v. Cantrell, 207. 

Result of psychological coercion, State 
v. Hunt, 81. 

Waiver of right to counsel, State v. 
Thompson, 485; State v. Jones, 505. 

CONFIDENTIAL RELATLONSHIP 

None in execution of deed, Curl v. Key, 
139. 

CONSENT JUDGMENT 

Necessity for consent a t  time of entry, 
Briar Metal Products v. Smith, 173. 

CONSTRUCTIVE TRUST 

Breach of fiduciary duty, Speck v. N.C. 
Dairy Foundation, 419. 

CONTEMPT OF COURT 

Failure to make alimony and child sup- 
port payments, Abernethy v. Aber- 
nethy, 386. 

Service of process in child custody case, 
Beck v. Beck, 89. 

CONTRACTTOCONVEY 

Specific performance of, Langley v. 
Moore, 520. 

CORROBORATION 

Unsubstantial differences in testimony, 
State v. Jones, 505. 

CY PRES DOCTRINE 

Trust to erect building for Carolina 
Playmakers, Board of Trustees of 
UNC-CH v. Heirs of Prince, 61. 

DAMAGES 

Breach of contract to maintain roof, 
Board of Education v. Construction 
Corp., 158. 

Defect in new home, Stiles v. Charles 
M. Morgan Co., 328. 

Disfigurement, Goble u. Helms, 439. 
Future medical expenses, Goble v. 

Helms, 439. 
Loss of use of part of body, Goble v. 

Helms, 439. 
Lost future earnings and promotions, 

Goble v. Helms, 439. 

DEADLY WEAPON 

As aggravating factor in armed robbery 
case, State v. Yarborough, 500. 

DECLARATORY JUDGMENT 
ACTION 

Expulsion from board of realtors, Gas- 
ton Bd of Realtors v. Harrison, 29. 

DEED 

Absence of confidential relationship and 
undue influence, Curl v. Key, 139. 
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DEFAULT JUDGMENT 

Before time to answer expired, G & M 
Sales v. Brown, 592. 

DEFENDANT'S RESIDENCE 

Testimony concerning investigation of, 
State v. Saunders. 350. 

DEFENSEOF ANOTHER 

Insufficient evidence, State v. Collins, 
626. 

DENTISTS 

Revocation of license, Little v. Board of 
Dental Examiners. 67. 

DIRECTED VERDICT 

Appellate review of, Gilbert v. Thomas, 
582. 

Failure to specify grounds in motion, 
Oxendine v. Moss, 205. 

DISABILITY BENEFITS 

Highway Patrol Fund, Pearce v. High- 
way Patrol VoL Pledge Committee, 
120. 

DISCOVERY 

Denial of, violation of right to fair trial, 
State v. Hunt, 81. 

Witness not listed in pretrial order, In 
re Will of Maynard, 211. 

DIVORCE 

Based on habitual drunkenness and in- 
dignities, Howell v. Tunstall, 703. 

Death of former wife on day of, Howell 
v. Tunstall. 703. 

DOORS 

Breach of warranty concerning, McNair 
Construction Co. v. Fogle Bros. Co., 
282. 

DOUBLE JEOPARDY 

None for possession of cocaine with in- 
tent to sell or deliver and sale or de- 
livery of cocaine, State v. Jamerson, 
301. 

Possession of more than one ounce of 
marijuana and possession with intent 
to sell, State v. Pagon, 295. 

DUE PROCESS 

Assertion of personal jurisdiction over 
Swedish corporations, Bush v. BASF 
Wyandotte Corp., 41. 

Expulsion from real estate licensing 
board, Gaston Bd of Realtors v. Har- 
rison, 29. 

DUKE HOSPITAL 

Parallel prime contractor not general 
contractor, Duke University v. Amer- 
ican Arbitration Assoc., 75. 

DURESS 

Defense of;  instruction not required, 
State v. Henderson, 536. 

EFFECTIVE ASSISTANCE OF 
COUNSEL 

Failure to object to hearsay testimony, 
State v. Pagon, 295. 

?ailure to object to references to lie de- 
tector test, State v. Miller, 390. 

?ailure to request instruction on duress, 
State v. Henderson, 536. 

?ormer representation of victim, State 
v. Wise, 108. 

CLECTRIC RATES 

illowance for funds used during con- 
struction, State ex reL Utilities Com- 
mission v. Conservation Council, 266. 

>onstruction work in progress; later 
abandonment of project, State ex reL 
Utilities Commission v. Conservation 
Council, 266. 

Jse of fuel costs established in fuel 
clause proceeding, State ex reL Utib 
ities Comm. v. The Public Staff, 609. 
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EMBEZZLEMENT 

By president of corporation, State v. 
Earnest, 162. 

Malicious prosecution of charges, Jones 
v. Gwynne, 51. 

Of machinery parts, insufficient evi- 
dence, State v. Keyes; State v. Cash- 
ion, 529. 

EMPLOYER LIABILITY 

For damage caused by employee, Nor- 
man v. Royal Crown Bottling Co., 
200. 

EMPLOYMENT SECURITY 
COMMISSION 

Time for filing appeal from when deci- 
sion mailed, In re Smith v. Daniels 
International, 381. 

ENTIRETY PROPERTY 

Foreign judgment vesting title in hus- 
band, Kirstein v. Kirstein, 191. 

Sale of, proceeds held as tenants in cbbm- 
mon, McClure v, McClure, 318. 

ENTRAPMENT 

Sufficiency of evidence; possession of co- 
caine, State v. Jamerson, 301. 

ENTRY OF DEFAULT 

Before time to  answer expired, G & M 
Sales v. Brown, 592. 

Denial of motion to set  aside, State v. 
Mitchell, 202. 

EQUITABLE ADOPTION 

Doctrine not recognized, Ladd v. Estate 
of Kellenberger, 471. 

EQUITABLE DISTRIBUTION 

Actions applicable to, Burmann v. Bur- 
mann, 729. 

Duties of trial court, Turner v. Turner, 
342. 

EQUITABLE DISTRIBUTION - 
Continued 

Findings supported conclusion that par- 
ties entitled to equal division, White 
v. White, 432. 

House purchased before marriage, 
Turner v. Turner, 342. 

EXCLUSIVE JURISDICTION 

Inability of judge to retain in custody 
case, Wove v. Wolfe, 249. 

EXIGENT CIRCUMSTANCES 

Absence of in warrantless entry into 
house, State v. Johnson, 256. 

EXPERT TESTIMONY 

Based partly on testimony of another 
expert, Board of Education v. Con- 
struction Corp., 158. 

EXPRESS CONTRACT 

Recovery on quantum meruit basis, 
Paxton v. O.P.F., Inc., 131. 

EXPRESSION OF OPINION 

On evidence by trial judge, prejudicial 
error, State v. Sidbury, 177. 

FAST FOOD RESTAURANT 

Malicious prosecution of embezzlement 
charges concerning, Jones v. Gwynne, 
51. 

FEE SIMPLE 

Vendor's ownership of only portion of, 
Langley v. Moore, 520. 

FIDUCIARY DUTY 

Breach of; constructive trust, Speck v. 
N.C. Dairy Foundation, 419. 

FIRE 

Two conflicting versions as to cause of, 
B&J Sales & Service Corp. v. Moss, 
170. 
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FIRE INSURANCE 

Failure to maintain sprinkler system, 
Star Varifoam Corp. v. Buffalo Rein- 
surance Co., 306. 

FIRST-DEGREE BURGLARY 

Intent to commit rape or larceny; insuf- 
ficient evidence, State v. Hankins, 
324. 

FOREIGN JUDGMENT 

Vesting title to North Carolina realty; 
voidness, Kirstein v. Kirstein, 191. 

FUEL CLAUSE PROCEEDING 

Cost of purchased power, State ex  reL 
Utilities Comm. v. Kudzu Alliance, 
183. 

Fuel cost from, State ex  reL Utilities 
Commission v. Conservation Council, 
266. 

GARNISHMENT 

Of wages for child support, Champion 
v. Champion, 606. 

GENERAL APPEARANCE 

Waiver of objection to lack of service of 
process, McNair Construction Co. v. 
Fogle Bros. Co., 282. 

GENERAL CONTRACTOR 

Parallel prime contractor not general 
contractor required to be licensed, 
Duke University v. American Arb& 
tration Assoc,, 75. 

Supervision by licensed contractor, no 
recovery by unlicensed general con- 
tractor, Sager v. W.M. C., Inc., 546. 

GREENHOUSE 

Order to remove, City of Wilmington 
v. Pigott, 587. 

GROUP HOSPITALIZATION POLICY 

Violation of 75% employee coverage re- 
quirement, Stainback v. Investor's 
Consolidated Insur. Co., 197. 

HEAT OF PASSION 

Discovered adultery, State v. Collins, 
656. 

HIGHWAY CONSTRUCTION 
CONTRACT 

No right of action by subcontractor, 
Warren Brothers Co. v. N.C. Dept. of 
Transportation, 598. 

HIGHWAY PATROL VOLUNTARY 
PLEDGE FUND 

Denial of disability benefits, Pearce v. 
Highway Patrol Vol. Pledge Commit- 
tee, 120. 

HOLDER IN DUE COURSE 

Summary judgment for a bank as, City 
National Bank v. Rojas, 347. 

HORSES 

Running a t  large; damaging trees, Sex- 
ton v. Bolick. 590. 

HOSPITAL INSURANCE 

Violation of 75% employee coverage re- 
quirement, Stainback v. Investor's 
Consolidated Insur. Co., 197. 

HOSPITAL RECORDS 

Yecessity for authentication, In  re Will 
of Cromartie, 115. 

HUMAN DEVELOPMENT AGENCY 

3ubject t o  Open Meetings Law, 
WINFAS ,  Inc. v. Human Develop 
ment Agency, 724. 

HYPNOSIS 

If witness to recall crimes, State v. 
Hunt, 81. 
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HYPOTHETICAL QUESTION 

Omission of relevant facts not error, 
Goble v. Helms, 439. 

Waiver of objection, Goble v. Helms, 
439. 

IDENTITY OF DRIVER 

Question in wrongful death action, 
Jones v. Allred, 462. 

INDICTMENT 

As evidence of probable cause in mali- 
cious prosecution case, Jones v. 
Gwynne, 51. 

Failure to  call all witnesses marked on, 
State v. McLain, 571. 

INHERITANCE 

No right from private contract t o  adopt, 
Ladd v. Estate of Kellenberger, 471. 

INSTRUCTIONS 

Failure to object, State v. Cantrell, 207. 

INTENTIONAL INFLICTION OF 
MENTAL DISTRESS 

Sufficiency of evidence, Woodruff v. 
Miller, 364. 

INTEREST 

On award of Industrial Commission, 
Hicks v. Brown Shoe Co., 144. 

INVENTORY FINANCING 

On vehicles, no recovery on dealer's 
surety bond, Fink v. Stallings 601 
Sales, 604. 

INVOLUNTARY MANSLAUGHTER 

Submission of issue a s  prejudicial error; 
insufficient evidence, State v. Crisp, 
493. 

JOINT SAVINGS ACCOUNT 

Spousal; implied consent for use for 
family purposes, McClure v. McClure, 
318. 

JURISDICTION 

Over contempt proceeding, Beck v. 
Beck, 89. 

Over Swedish corporations, Bush v. 
BASF Wyandotte Corp., 41.  

JURY 

Court's inquiry into numerical division 
of, State v. Yarborough, 5110. 

JURY QUESTIONS 

NO expression of opinion by court in re- 
sponding to, State v. Saunders, 350. 

JUVENILE 

Larceny by; insufficient evidence, In re 
Raynor, 376. 

KNEE INJURY 

Workers' compensation benefits con- 
cerning, Dolbow v. Holland Industri- 
al, 695. 

LABORERS' AND MATERIALMEN'S 
LIEN 

Enforcement of blanket lien against one 
unit of condominium project, Dail 
Plumbing v. Roger Baker & Assoc., 
682. 

LARCENY 

By juvenile, insufficient evidence, In re 
Raynor, 376. 

LAST CLEAR CHANCE 

Pedestrian accident; issue raised, Mc- 
Cullough v. Amoco Oil Co., 312. 

LAW FIRM 

Improperly pleaded in malpractice ac- 
tion, Harris v. Maready, 1. 
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LAW OF THE CASE 

Bound by conclusion in previous appeal, 
State v. Moore, 516. 

Denial of motion to amend pleadings, 
Board of Education v. Construction 
Corp., 158. 

LIABILITY INSURANCE 

Building inspector's order to remove 
greenhouses not covered by, City of 
Wilmington v. Pigott, 587. 

LIE DETECTOR TEST 

Failure to object to references to, State 
v. Miller, 390. 

LOSS OF CONSORTIUM 

Sufficiency of evidence, Goble v. Helms, 
439. 

MACHINERY PARTS 

Embezzlement of, State v. Keyes; State 
v. Cashion, 529. 

MALICIOUS PROSECUTION 

Of embezzlement charges, Jones v. 
Gwynne, 51. 

MALPRACTICE 

Failure to properly treat appendicitis, 
Vassey v. Burch, 194. 

Of attorney, Harris v. Maready, 1. 

MANUFACTURE OF COCAINE 

Sufficiency of evidence, State v. Brown, 
637. 

MARIJUANA 

Possession with intent to sell, State v. 
Pagon, 295. 

MARITAL PROPERTY 

Equitable distribution of, Turner v. 
Turner, 342; White v. White, 432. 

MEASUREMENTS 

Accident scene, failure to show proper 
foundation, Jones v. Allred, 462. 

MEDICAID FRAUD 

Pharmacist, State v. Beatty, 511. 

MEDICAL EXPERT 

Suppression of testimony erroneous, 
Vassey v. Burch, 194. 

MENTAL CAPACITY 

Opinion testimony as to, In  re Will  of 
Cromartie, 115. 

MINIMUM CONTACTS 

Jurisdiction over Swedish corporations, 
Bush v. B A S F  Wyandotte Corp., 41. 

MISADVENTURE 

Instructions on, State v. Collins, 656. 

MISTRIAL 

Improperly denied upon prejudicial 
question and act by district attorney, 
State v. Elliott. 525. 

MITIGATING FACTOR 

Court's failure to  list, State v. Jones, 
505. 

MOTION FOR APPROPRIATE 
RELIEF 

insufficient evidence of "other robber," 
State v. Thompson, 485. 

NEGLECTED CHILD 

Sufficiency of evidence, In re T h o m p  
son. 95. 

VEGLIGENCE 

?lone in having bi-level sidewalk, Frend- 
lich v. Vaughan's Foods, 332. 
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NEGLIGENCE - Continued 

Placing acid cleaner on lower shelf of 
grocery store, Phillips v. Grand 
Union Co., 273. 

NON-EXPERT OPINION 
TESTIMONY 

Ability to  relax, Goble v. Helms, 439. 
Numbness of plaintiffs face, Goble v. 

Helms, 439. 

NUCLEAR PLANT 

As "used and useful"; accounting adjust- 
ments, State ex reL Utilities Com- 
mission v. Conservation Council, 266. 

OCCUPATIONAL DISEASE 

Filing of claim timely, May v. Shuford 
Mills, Znc., 276. 

OPEN MEETINGS LAW 

Human Development Agency subject to, 
WINFAS, Znc. v. Human Develop 
ment Agency, 724. 

OPENING THE DOOR 

To evidence, State v. Brown, 638. 

OTHER CRIMES 

Admissibility to show knowledge, intent 
and design, State v. Beatty, 511. 

PARENTAL RIGHTS 

Constitutionality of termination stat- 
utes, In re Wright, 135. 

Termination for neglect and failure to 
pay support, In re Wright, 135. 

PATERNITY ACTION 

Default judgment in civil action, dismis- 
sal of criminal charges not meritori- 
ous defense, State v. Mitchell, 202. 

PATRICIDE 

Sufficiency of evidence, State v. Brown, 
578. 

PECUNIARY GAIN 

Improperly considered as aggravating 
factor, State v. Cantrell, 207; State 
v. Thompson, 354. 

PEDESTRIAN 

Contributory negligence of, McCullough 
v. Amoco Oil Co., 312. 

PHARMACIST 

Medicaid fraud, State v. Beatty, 511. 

PLAIN ERROR 

Applicability of rule to civil appeal, In 
re Will of Maynard, 211. 

None where failure to  summarize evi- 
dence, State v. Wise, 108. 

PLAIN VIEW 

Seizure of heroin in, State v. Johnson, 
256. 

PLEA BARGAIN 

No necessity for aggravating and miti- 
gating findings where sentence based 
on, State v. Simmons, 727. 

POKER PLAYER 

?rippled hand; court query improper, 
State v. Sidbury, 177. 

POSSESSION OF STOLEN PISTOL 

Misdemeanor conviction; excessive sen- 
tence, State v. Taylor, 165. 

PRELIMINARY INJUNCTION 

Denial of; interlocutory appeal, Helms 
v. Griffin, 189. 

Motion to  dissolve; no jurisdiction, 
Shishko v. Whitley, 668. 

PREMATURE APPEAL 

Denial of preliminary injunction, Helms 
v. Griffin, 189. 
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PREMATURE APPEAL - Continued 

Partial summary judgment, McKinney 
v. Royal Globe Insur. Co., 370. 

PRETRIAL IDENTIFICATION 

In patrol car, State v. McLain, 571. 

PRETRIAL ORDER 

Calling witness not listed in, In re Will 
of Maynard, 211. 

PRIOR CONVICTIONS 

As aggravating factor, State v. Moore, 
686. 

Failure to make findings as to indigency 
and counsel, S. v. Canipe, 103; State 
v. Jones, 505; S. v. Herbin, 711. 

PROBABLE CAUSE 

Indictments after action filed as evi- 
dence of in malicious prosecution ac- 
tion, Jones v. Gwynne, 51. 

PROCESS 

Service on foreign corporation through 
Secretary of State, Bush v. BASF 
Wyandotte Corp., 41. 

Service on partner of law firm, Harris 
v. Maready, 1. 

PSYCHOLOGICAL COERCION 

Sixteen-year-old's confession result of, 
State v. Hunt, 81. 

PUNITIVE DAMAGES 

Failure to show in malicious prosecution 
case, Jones v. Gwynne, 51. 

QUANTUM MERUIT 

Recovery on; express contract, Paxton 
v. O.P.F., Inc., 130. 

QUIETING TITLE 

To realty; propriety of declaratory judg- 
ment, Kirstein v. Kirstein, 191. 

RACIAL DISCRIMINATION 

Leaving employment for good cause, 
Tastee Freez Cafeteria v. Watson, 
562. 

REALESTATEBROKER 

Exclusive right to sell agreement; brok- 
e r  not procuring cause of sale, Joel T. 
Cheatham, Inc. v. Hall, 678. 

Expulsion from real estate board, Gas- 
ton B d  of Realtors v. Harrison, 29. 

REBUTTAL TESTIMONY 

Admissible against codefendant, State 
v. Bellamy, 454. 

RECONCILIATION 

While divorce complaint pending, How- 
ell v. Tunstall, 703. 

RES IPSA LOQUITUR 

Inapplicable to cause of fire, B&J Sales 
& Service Corp. v. Moss, 170. 

RES JUDICATA 

Prior judgment concerning road as, City 
of Raleigh v. Riley, 623. 

RETALIATORY DISCHARGE 

For filing workers' compensation claim, 
Hull v. Floyd S. Pike Electrical Con- 
tractor, 379. 

RIGHT TO COUNSEL 

None for civil contempt for nonsupport, 
Hodges v. Hodges, 550. 

Waiver of, confession, State v. Thomp 
son, 485; State v. Jones, 505. 

ROBBERY 

Aiding and abetting, State v. Jackson, 
715. 

SCHOOL BOND REFERENDUM 

rime for attacking, Wright v. County 
of Macon, 718. 



N.C.App.1 WORD AND PHRASE INDEX 779 

SCHOOL ROOF 

Breach of contract to maintain, Board 
of Education v. Construction Corp., 
158. 

SCHOOL SUPERINTENDENT 

Intentional infliction of mental distress 
upon, Woodruff v. Miller, 364. 

SEARCHES AND SEIZURES 

Fire scene, warrantless search of, State 
v. Langley, 674. 

Heroin in plain view, State v. Johnson, 
256. 

Illegible application and affidavit, State 
v. Copeland, 612. 

Standing to challenge, State v. King, 
574. 

Warrantless entry into house, no exi- 
gent circumstances, State v. Johnson, 
256. 

Warrantless search after surveillance 
interrupted, State v. Hart, 699. 

SECOND-DEGREE MURDER 

Prejudicial error to submit involuntary 
manslaughter, State v. Crisp, 493. 

SEDIMENTATION POLLUTION 
CONTROL ACT 

Violation of, waiver of judicial review, 
State e x  rel. Grimsley v. Buchanan, 
367. 

SEWER EASEMENT 

Irrelevant evidence concerning compen- 
sation for, Metro. Sewerage Dist. of 
Buncombe Co. v. Trueblood, 690. 

SEWER INTERCEPTOR 

For sewer extensions into area to be an- 
nexed, Trask v. City of Wilmington, 
17. 

SIDEWALK 

Bi-level, no negligence by store owner, 
Frendlich v. Vaughan 's Foods, 332. 

SPECIAL USE PERMIT 

For trailer park, Charlotte Yacht Club 
v. County of Mecklenburg, 477. 

SPECIFIC PERFORMANCE 

Vendor's ownership of only part of fee, 
Langley v. Moore, 520. 

SPEEDY TRIAL 

Delay in arraignment, State v. Herbin, 
711. 

SPRINKLER SYSTEM 

Failure to  maintain, inability to recover 
under fire insurance, Star Varifoam 
Corp. v. Buffalo Reinsurance Co., 306. 

STANDING 

To challenge search, State v. King, 574. 

STATUTE OF LIMITATIONS 

Action for share of royalties, Speck v. 
N. C. Dairy Foundation, 419. 

Action to recover association benefits, 
Pearce v. Highway Patrol Vol. 
Pledge Committee, 120. 

Precluding attorney malpractice suit, 
Small v. Britt ,  533. 

SUBCONTRACTOR 

No right of action by; highway contract, 
Warren Brothers Co. v. N.C. Dept. of 
Transportation, 598. 

SUMMONS 

Denial of oral motion to  amend, Harris 
v. Maready, 1. 

SURETYBOND 

Inventory financing on vehicles, Fink v. 
Stallings 601 Sales, 604. 

3WEDISH CORPORATIONS 

Jurisdiction over, Bush v. B A S F  Wyan- 
dotte Corp., 41. 
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SWEET ACIDOPHILUS MILK 

Action to recover share of royalties re- 
ceived from, Speck v. N.C. Dairy 
Foundation, 419. 

SYMPHONY 

Unemployment compensation claims, In  
re Gorski v. N. C. Symphony Society, 
649. 

TAX FORECLOSURE PROCEEDING 

Failure to show properly conducted, 
Crisp v. Benfield, 361. 

TEMPORARY TOTAL DISABILITY 

Knee injury; workers' compensation, 
Dolbow v. Holland Industrial, 695. 

TENANTS IN COMMON 

Upon sale of entirety property, McClure 
v. McClure, 318. 

TESTAMENTARY CAPACITY 

As differing from mental capacity to 
handle affairs, In  re Will of Maynard, 
211. 

TIMBER CUTTING 

Wrongful; evidence of title to land un- 
contradicted, Hefner v. Stafford, 707. 

TIRE TRACKS 

Inadmissibility of testimony, State v. 
Jones, 505. 

TOILET BOWL CLEANER 

Negligence in placing on lower store 
shelf, Phillips v. Grand Union Co., 
373. 

UNDUE INFLUENCE 

Absence of confidential relationship in 
execution of deed, Curl v. Key ,  139. 

UNEMPLOYMENT COMPENSATION 

Employee voluntarily leaving work be- 
cause of pregnancy, Sellers v. Nationi 
a1 Spinning Co., 567. 

Finding of employee "fighting" not sup- 
ported by evidence, In  re Patrick v. 
Cone Mills C o w ,  722. 

For symphony musicians, In  re Gorski 
v. N. C. Symphony Society, 649. 

Leaving employment due to  racial dis- 
crimination, Tastee Freez Cafeteria v. 
Watson, 462. 

Remand of proceeding; right of immedi- 
ate appeal, Tastee Freez Cafeteria v. 
Watson, 562. 

Time for filing appeal when decision 
mailed, In  re Smi th  v. Daniels Inter- 
national, 381. 

UTTERING FORGED CHECK 

Pecuniary gain aggravating factor im- 
properly considered, State v. Thornp 
son, 354. 

VERDICT 

Denial of motion to set aside as exces- 
sive, Goble v. Helms, 439. 

VISITATION 

Automatic bond foreclosure for failure 
to comply, Wolfe v. Wolfe, 249. 

Failure to turn over child for, Beck v. 
Beck, 89. 

VOLUNTARY MANSLAUGHTER 

Of common law husband, State v. R i u  
ers, 554. 

Of father, State v. Brown, 578. 

WARRANTY 

Breach by warped doors, McNair Con- 
struction Co. v. Fogle Bros. Co., 282. 

WASHING MACHINE 

Personal injury received from, Bush v. 
B A S F  Wyandotte Corp., 41. 
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WHINK 

Negligence in placing on lower shelf of 
grocery store, Phillips v. Grand 
Union Co., 373. 

WILL 

Mental capacity to make, In re Will of 
Cromartie, 115. 

WORKERS' COMPENSATION 

Automobile accident in course of em- 
ployment, Hicks u. Brown Shoe Co., 
144. 

Four or more regular employees, Hicks 
v. Brown Shoe Co., 144. 

Retaliatory discharge for filing claim, 
Hull v. Floyd S. Pike Electrical Con- 
tractor, 379. 

WORKERS' COMPENSATION 
-Continued 

Temporary total disability from knee in- 
jury, Dolbow v. Holland Industrial, 
695. 

Timely filing of byssinosis claim, May v. 
Shuford Milkr, Znc., 276. 

WRONGFUL DEATH 

Issue as  to driver of vehicle, Jones v. 
Alked. 462. 

ZONING 

Development as within guidelines of or- 
dinance, Roberts v. City of Brevard, 
542. 

Special use permit for camping trailer 
park, Charlotte Yacht Club v. County 
of Mecklenburg, 477. 






