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MELVIN WILLIAMS v. HYDRO PRINT, INC. aND INDIANA LUMBERMENS
MUTUAL INSURANCE COMPANY

No. 8210IC640
(Filed 15 November 1983)

Master and Servant § 60.3— workers’ compensation—injury during rest break

Plaintiff's injury by accident during a regularly scheduled rest break
arose out of and in the course of his employment where plaintiff was inside the
enclosed backyard of the employer’s plant with 30-40 other employees; the
employees were not permitted to leave the employer’s premises during rest
breaks without permission from the supervisor; a spur railroad track ran
through the yard; plaintiff was standing with two other men about 30 feet
from the track during daylight hours when one of the men called their atten-
tion to a glittering object on the track; plaintiff started to run with the other
two men in the direction of the glittering object because he thought it might
be money; plaintiff stumbled when his foot caught on the end of one of the
railroad ties and his left knee struck the track as he went down; plaintiff suf-
fered a fractured tibia and fibula of the left leg; there were no rules or regula-
tions prohibiting running on the employer’s premises; and every day some of
the employees would run to the time clock at the end of the shift to see who
could get there first.

APPEAL by defendants from opinion and award of the North
Carolina Industrial Commission filed 15 April 1982. Heard in the
Court of Appeals 22 April 1983.

Defendants appeal from an award of workers’' compensation
benefits to plaintiff, Melvin Williams, for an injury to his left leg
and knee sustained while he was on a scheduled 15 minute rest
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period in the fenced-in backyard of the defendant Hydro Print,
Ine.’s plant.

John B. Whitley and George C. Collie, for defendant ap-
pellant.

Justice and Parnell, by James F. Justice, for plaintiff ap-
pellee.

JOHNSON, Judge.

The question presented for review is whether the Industrial
Commission correctly found and concluded that Melvin Williams’
injury by accident arose out of and in the course of his employ-
ment. For the reasons set forth below, we answer the question in
the affirmative.

The only injury which is compensable under the Workers’
Compensation Act is an injury “by accident arising out of and in
the course of the employment.” G.S. 97-2(6). The determination of
whether an accident arises out of and in the course of employ-
ment is a mixed question of law and fact, and the appellate court
may review the record to determine if the findings and conclu-
sions of the Industrial Commission are supported by sufficient
evidence. G.S. 97-86; Gallimore v. Marilyn’s Shoes, 292 N.C. 399,
233 S.E. 2d 529 (1977).

The uncontradicted evidence tended to show that the plain-
tiff was a 45 year old laborer with a 7th grade education. He had
been employed by the defendant, Hydro Print, Inc., since Feb-
ruary, 1980. Plaintiff's duties were to load and maintain a certain
machine in the employer’s plant, and his shift involved working
from 3:45 p.m. to 3:00 a.m. It was the defendant employer’s prac-
tice on plaintiff's shift to have a 10 or 15 minute rest or relaxa-
tion break between 7:00 and 7:15 p.m., to have a 45 minute lunch
break sometime later and then have another 10 or 15 minute rest
break sometime later than that.

Plaintiff was injured at 7:10 p.m. on 22 May 1980, during the
first rest break. He was inside the enclosed backyard of the em-
ployer’s plant along with 30 or 40 other employees. The plant
employees regularly went to that area during rest breaks. The
yard was enclosed by a chain link fence, 7 or 8 feet high. The gate
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in the fence was locked, and employees were not permitted to
leave the plant premises during the rest breaks without permis-
sion from the supervisor. A spur railroad track ran through the
yard. The track leads through the fence to a loading platform at
the rear of the plant. Cars owned by the employees were also
parked within the yard.

On the evening in question, plaintiff was standing in a group
with two other men about thirty feet away from the track. It was
still daylight and the sun was shining brightly. One of the men
suddenly yelled, “What is that on the track?” The three men, in-
cluding plaintiff, looked in the direction of the track. There was a
shiny object on the track that appeared to be “glittering.” All
three men made sudden moves to start running. Plaintiff started
to run with the other two in the direction of the glittering object.
He took three or four steps and started stumbling. His foot
caught on the end of one of the railroad track ties and his left
knee struck the track as he went down.

The other two men ran toward the object on the track at the
same time that plaintiff did. They had not been scuffling, pushing,
shoving or playing around in any way, nor had they discussed rac-
ing each other or otherwise planned to run toward the track.
Plaintiff testified that he assumed that the shiny object was
money because the small dollar coins had just been issued; he im-
pulsively took off running toward the object because he thought
it might be money. The nature of the ‘“shiny object” was not
disclosed by the evidence.

Plaintiff suffered a fractured tibia and fibula of the left leg.
The fracture invaded the knee joint and was severe. Although the
fracture has healed, plaintiff has not fully recovered and future
surgery is indicated.

There were no rules or regulations prohibiting running on
the premises. In fact, every day some of the employees would run
to the time clock at the end of a shift to see who could get there
first and the plaintiff never saw or heard of any employee being
called down for racing in the plant.

The Industrial Commission’s findings of fact reflect the fore-
going evidence. The plaintiff was also found to be temporarily to-
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tally disabled as a result of injury. The opinion and award, in
pertinent part, reads as follows:

CONCLUSIONS OF LAW

1. On May 22, 1980 plaintiff sustained an injury by accident
arising out of and in the course of his employment with de-
fendant employer.

COMMENT

Since plaintiff remained on the premises and was required to
do so absent permission of his supervisor to leave the prem-
ises, his injury was definitely in the course of his employ-
ment.

As to whether or not it arose out of the employment, plain-
tiff's deviation in running along the railroad track was not
sufficient to be a deviation from his employment that would
take him out of coverage of the Workers’ Compensation Act.
See Larson, § 23.66.

The defendant employer contends that the evidence totally
fails to support the Industrial Commission’s findings and conclu-
sions that plaintiff's injury by accident arose out of and in the
course of his employment because (1) the accident originated in
plaintiff’s personal decision to run; (2) plaintiff was not then
engaged in the duties of his employment or some authorized ac-
tivity incident thereto; (3) the accident was not caused by any risk
inherent in his work environment or related to his employment;
and (4) any risk in such running was a personal risk distinct and
disassociated from plaintiff's employment. We disagree.

In interpreting G.S. 97-2(6), the Supreme Court has stated:

“. . . The words ‘out of refer to the origin or cause of the ac-
cident and the words ‘in the course of to the time, place, and
circumstances under which it occurred. [Citations omitted.]
There must be some causal relation between the employment
and the injury; but if the injury is one which, after the event,
may be seen to have had its origin in the employment, it
need not be shown that it is one which ought to have been
foreseen or expected. [Citations omitted.]”
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Watkins v. City of Wilmington, 290 N.C. 276, 280, 225 S.E. 2d 577,
580 (1976), quoting Conrad v. Foundry Compeny, 198 N.C. 723,
726, 153 S.E. 266, 269 (1930). The phrases “arising out of” and “in
the course of” employment are not synonymous, but involve two
distinct ideas and impose a double condition, both of which must
be satisfied in order to render an injury compensable. Poteete v.
North State Pyrophyllite Co., 240 N.C. 561, 82 S.E. 2d 693 (1954).
Together, the two phrases are used in an attempt to separate
work-related injuries from nonwork-related injuries. Watkins v.
City of Wilmington, supra. A conjunction of the factors of time,
place and circumstances will bring a particular accident within
the concept of course of employment. Harless v. Flynn, 1 N.C.
App. 448, 162 S.E. 2d 47 (1968). In Harless this Court held that
the plaintiff's injuries arose out of and in the course of her
employment where her injuries resulted from a collision between
two automobiles of co-employees in the company parking lot as
the two automobiles were leaving the parking lot to go to lunch
off the premises. The opinion contains an extensive review of the
relevant case law and sets forth the following general principles:

The words in the course of have reference to the “time, place
and circumstances” under which the accident occurred . . .

* * *

With respect to time, the course of employment begins a
reasonable time before actual work begins . . . and continues
for a reasonable time after work ends . . . and includes inter-
vals during the day for rest and refreshment . . .

With respect to place, the course of employment includes the
premises of the employer . . . “It is usually held that an in-
jury on a parking lot owned or maintained by the employer
for his employees is an injury on the employer’s premises.”

With respect to circumstances, injuries within the course of
employment include those sustained while * ‘the employee is
doing what a man so employed may reasonably do within a
time which he is employed and at a place where he may rea-

"

sonably be during that time to do that thing.’” . ..

* » *
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In tending to his personal, physical needs an employee is in-
directly benefiting his employer. Therefore, the course of
employment continues when the employee goes to the wash-
room . . . takes a smoke break . . . takes a break to partake
of refreshment . . . goes on a personal errand involving tem-
porary absence from his post of duty . . . voluntarily leaves
his post to assist another employee . . . (Citations omitted.)

1 N.C. App. at 455-457, 162 S.E. 2d at 52-53.

In the present case plaintiff Williams was clearly in the
course of his employment with respect to the factors of time,
place and circumstances as those terms have been interpreted by
our courts. Plaintiff was injured during the first regularly
scheduled rest break of his shift. He, along with 30 to 40 other
employees, were locked inside the enclosed backyard of the plant
premises as was customary during these rest breaks. For all prac-
tical purposes, plaintiff was required to remain in the yard during
his 15 minute break for rest and relaxation since it was enclosed
by a 7 foot high chain link fence and employees were not permit-
ted to leave the plant premises during the rest breaks without ex-
press permission. The railroad track on which plaintiff tripped
and suffered his injury was an integral part of the plant equip-
ment where he worked and took his breaks.

The fact that the plaintiff was not actually engaged in the
performance of his duties as a laborer at the time of the injury
does not automatically defeat his claim for compensation. Brown
v. Aluminum Co., 224 N.C. 766, 32 S.E. 2d 320 (1944) (accident oc-
curring while deceased watchman, returning to the washroom for
his flashlight, was pushed aside by fellow employee in a hurry
arose out of and in the course of employment). In Bellamy v. Man-
ufacturing Co., 200 N.C. 676, 158 S.E. 246 (1931), it was held that
an accident was in the course of employment, and the employee
entitled to compensation, where the evidence tended to show that
the employees in defendant’s spinning department were required
to remain in the mill for a half hour after work stopped, that an
employee was injured during this time in an accident while riding
in an elevator to another floor with a friend for the purpose of
seeing about getting her friend a job in the mill, and it was the
custom of the employees to use the elevator. In Harless v. Flynn,
supra, the plaintiff's injuries occurring during her lunch hour as
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she was in the process of leaving her employer’s parking lot, with
the acquiescence of the employer, to eat lunch off the employer’s
premises, were held to occur in the course of employment. See
also 1A Larson, The Law of Workmen’s Compensation § 21.21(a)
(1982) (the course of employment goes beyond an employee’s fixed
hours of work to include regular unpaid rest periods taken on the
premises since the activity is related to employment under the
personal comfort doctrine). Thus, plaintiff's rest break accident on
the employer’s premises clearly occurred during the course of his
employment. If, in addition to this, the accident arose out of
employment, then his resulting injury is properly compensable
under the Act.

With respect to arising out of, the Harless court cited the
following general rules:

The phrase arising out of has reference to the origin or cause
of the accident . . . But this is not to say that the accident
must have been caused by the employment. “Taking the
words themselves, one is first struck by the fact that in the
‘arising’ phrase, the function of employment is passive while
in the ‘caused by’ phrase it is active. When one speaks of an
event ‘arising out of employment,’ the initiative, the moving
force, is something other than the employment; the employ-
ment is thought of more as a condition out of which the event
arises than as the force producing the event in affirmative
fashion.” 1 Larson, Workmen's Compensation Law, § 6.50, p.
45. The North Carolina Supreme Court has similarly stated
the connection between the employment and the accident:
“Where any reasonable relationship to the employment exists
or employment is a contributory cause, the Court is justified
in upholding the award as ‘arising out of employment.’”
(Citation omitted.)

* * *

An injury arises out of the employment when it comes from
the work the employee is to do, or out of the service he is to
perform, or as a natural result of one of the risks of the em-
ployment; the injury must spring from the employment or
have its origin therein (citation omitted). For an accident to
arise out of the employment, there must be some causal con-
nection between the injury and the employment. When an in-
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jury cannot fairly be traced to the employment as a con-
tributing proximate cause, or if it comes from a hazard to
which the employee would have been equally exposed apart
from the employment, or from the hazard common to others,
it does not arise out of the employment.

1 N.C. App. at 455, 162 S.E. 2d at 52. In concluding that the plain-
tiff's injuries were due to “an employment-connected risk” as op-
posed to one obviously common to the public at large, the court in
Harless stated:

The risk of injury in an automobile mishap is one that is ob-
viously common to the public at large . . . Yet where large
numbers of employees drive automobiles to their places of
employment and provision is made for parking on the em-
ployer’s premises it is clear that the employment itself has
created conditions in which the risk of automobile-connected
injuries is different in kind and possibly greater in degree
than that confronted by the public at large. The risk may be
increased by a large number of automobiles, concentrated in
a confined space, coming into and going out of the lot at ap-
proximately the same times, operated by employees who may
be preoccupied with thoughts or work to be begun, or ex-
hausted from work completed and anxious to get to their
respective homes or other places of relaxation and refresh-
ment . . . It clearly appears that plaintiff was injured by acci-
dent arising out of her employment.” (Citations omitted.)

1 N.C. App. at 459, 162 S.E. 2d at 55. Similarly, in Rewis v. In-
surance Co., 226 N.C. 325, 38 S.E. 2d 97 (1946), the Supreme Court
stated that an accident arises out of the employment when it oc-
curs in the course of employment and is the result of a risk in-
volved in the employment or incident to it, or to the conditions
under which it is required to be performed. Further, that acts
necessary to the life, comfort and convenience of the employee
are incidental to employment, and an accident occurring in the
performance of such acts is generally regarded as arising out of
and in the course of the employment. Applying those general
rules to the facts shown by the evidence, the court in Rewis
upheld an award of compensation to an employee who, feeling
faint from colitis, went to the men's washroom, slipped on the
slick tile floor as he went to one of the open windows for some
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fresh air, and fell through the window to his death nine stories
below.

The Industrial Commission correctly concluded that plain-
tiff’s injury arose out of his employment, that is, had its origin in
an employment-connected risk as opposed to one common to the
public at large. Plaintiff was locked inside the plant yard which
was enclosed with a high chain link fence with a large crowd of
fellow employees as was customary during a regularly scheduled
rest break. The railroad track over which he tripped and injured
his knee was an integral part of the equipment of the plant, and it
ran directly through the area in which he took his relaxation
breaks. Permission from the plant supervisor was necessary in
order for an employee to leave the plant premises duriiig these
scheduled rest breaks. All of these factors created conditions in
which the risk of injury of the type the plaintiff suffered was
very different in kind and much greater in degree than that con-
fronted by the public at large.

The situation at bar is not unlike that presented in Bellamy
v. Manufacturing Co., supra, where the claimant was required to
remain in the mill for a half hour after work stopped and was
then injured by accident while riding in an elevator on a personal
errand. Similarly, in Watkins v. City of Wilmington, supra, the
claimant-fireman was required to remain at the fire station during
his entire 24-hour tour of duty. The evidence and findings were to
the effect that the firemen often made minor repairs on their
automobiles on fire station premises during their lunch hour, that
the practice was allowed by the claimant’s supervisors, and that
these repairs benefited the fire department. The claimant was in-
jured in an explosion which occurred when he poured gasoline on
the oil breather cap from a co-worker’s car in an attempt to clean
it during his lunch hour on the employer’s premises. The court,
quoting from 1 Larson, Workmen’s Compensation Law § 29.00
(1972), stated that “course of employment” and “arising out of
employment” are both parts of a single test of work-connection
and therefore, “deficiencies in the strength of one factor are
sometimes allowed to be made up by strength in the other.” 290
N.C. at 281, 225 S.E. 2d at 581. The court held that the plaintiff's
act in assisting in the cleaning of the oil breather cap from a
fellow employee’s car during the lunch period was a reasonable
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activity, and that the risk inherent in such activity was a risk of
the employment.

In the plaintiff's case, the plant environment contributed a
distinet risk of injury to the employees on their rest break by vir-
tue of the fact that a railroad track ran through the yard. Fur-
thermore, the plaintiff's own conduct in spontaneously running
toward a shiny, glittering object on the track along with his
fellow employees was not unreasonable under the circumstances.
The circumstances were these: they were free to engage in rec-
reational activities during the rest breaks, but not generally free
to leave the yard; there were no rules or regulations prohibiting
running on the plant premises; running to the time clock at the
end of the day was customary and plaintiff knew of no disci-
plinary action connected therewith. It can hardly be said that rac-
ing or running during a regular rest break is a departure or
deviation from the course of employment, because plaintiff’s
assigned duties at that time were to take a break in the locked
yard of the plant along with a large group of his fellow em-
ployees. Where an employer creates conditions under which the
employees are treated as children in a school yard, the risk inci-
dent to these conditions is that they will so behave, and in-
evitably, some injuries will result.

Defendant argues that the connection between the accident
and the employment is absent because the accident was caused by
plaintiff's personal decision to run in competition with his fellow
employees toward the shiny object in order to either claim the
prize or satisfy his curiosity or both. In discussing the effect of a
lull in work, Professor Larson, in 1A Larson, supra, § 23.65, p.
5-157 states:

If the primary test in horseplay cases is deviation from
employment, the question whether the horseplay involved
the dropping of active duties calling for claimant’s attention
as distinguished from the mere killing of time while claimant
has nothing to do assumes considerable importance. There
are two reasons for this: first, if there were no duties to be
performed, there were none to be abandoned; and second, it
is common knowledge, embodied in more than one old saw,
that idleness breeds mischief, so that if idleness is a fixture
of the employment, its handmaiden mischief is also.
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In the same section, at pages 5161 and 5-162, Larson concludes
with the following statement:

Injuries during lunch hour on the premises, since this inter-
val usually includes some idle time, have been treated for
this purpose like lulls in the work. Thus, a young employee
was found to have remained in the course of his employment
when he jumped on a coal chute as a lark during his Iunch
period, and compensation was awarded to a girl for injuries
sustained while playfully riding on a hand truck during her
lunch hour, although evidence of prior custom was a strong
factor in the decision.

Of course, it would be going much too far to say that no
horseplay enterprise undertaken during enforced idleness
constitutes a deviation. But it is suggested that the idleness
factor is relevant to this extent, that the duration and
seriousness of the deviation which will be called substantial
should be somewhat smaller when the deviation necessitates
the dropping of active duties than when it does not.

Plaintiff's injury occurred during a regularly scheduled rest
break. Even assuming arguendo, that the act of running or racing
with his fellow employees towards a shiny object constitutes a
“deviation” from his duty to take a rest break, under the cir-
cumstances such a deviation is hardly substantial or consequential
enough to take his injury out of the scope of the Act’s coverage.

As to the element of curiosity, Larson, supre, in Section
23.66, p. 5-162 states:

Closely similar in principle to participation in horseplay is
deviation from the claimant’s immediate employment path to
satisfy his personal curiosity. The modern decisions tend to
support the suggestion urged in this sub-section that if the
deviation be trifling and momentary it should be disregarded
like any other insubstantial deviation. Along with all the
other frailties of the average man—his carelessness, his
prankishness, his tobacco habit, his cola habit, his inclination
to rest once in a while and chat with his neighbor—there
must also be expected one more: his natural human proclivity
for sticking his head in mysterious openings, putting fingers
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in front of fan blades, and pulling wires and pins on strange
mechanical objects that he finds.

In the present case, there were no rules or regulations
posted or furnished, in writing or orally, which prohibited running
on the premises. Racing to the time clock was a repeated practice,
apparently acquiesced in by the defendant employer. Plaintiff's
act of running when a fellow employee in a crowded plant yard
suddenly yelled, “What is that on the track,” was a perfectly nor-
mal and instinctive human reaction. Plaintiff’s impulsive running
to satisfy his curiosity, if such it was, was not unreasonable under
the circumstances and did not constitute a significant departure
from the realm of accepted employee practices on the premises.

Our courts have upheld awards of compensation where the
activities resulting in the injuries were not strictly in furtherance
of a duty of the employment, but were considered a reasonable
activity under the circumstances or a minor deviation only. See
Watkins v. City of Wilmington, supra. See also, Lee v. Henderson
& Associates, 284 N.C. 126, 200 S.E. 2d 32 (1973) (compensation
award upheld where plaintiff's injury resulted from use of
employer’s electric saw and scrap material for an article for his
personal use during the Saturday morning lull) and Stubblefield
v. Construction Co., 277 N.C. 444, 177 S.E. 2d 882 (1970)
(employee’s negligent act of striking at the objects on a moving
conveyor belt with a pair of pliers in the performance of his duty
of waiting for his foreman does not bar the right to compensation
for the resulting accident).

In its brief the defendant employer cites a number of cases in
support of its argument that the plaintiff's injury did not arise
out of an incident of his employment. We have carefully examined
these cases and find that they are clearly distinguishable from
the present case. In conclusion, we hold that plaintiff's injuries
arose out of and in the course of his employment, and the award
of the Industrial Commission is

Affirmed.

Judges HILL and PHILLIPS concur.
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STATE OF NORTH CAROLINA v. PEARL JEAN McNEIL PORTER

No. 8310SC132
(Filed 15 November 1983)

1. Searches and Seizures § 10— search at airport—no seizure of defendant—rea-
sonable suspicion defendant engaged in criminal activity

In a prosecution for trafficking in heroin, the trial court properly found
defendant was not unconstitutionally seized by law enforcement officers at an
airport where the evidence tended to show that defendant was approached by
two or at most three law enforcement officers; she knew two of the officers
and they did not use a threatening tone of voice or display a weapon; defend-
ant consented to a search of her purse because she thought she had nothing to
lose and had forgotten about hashish in her purse. Further, even if defendant
was seized the agents clearly had a reasonable suspicion that defendant was
engaged in criminal activity where the evidence tended to show that prior to
defendant’s arrest, an agent had received evidence from a reliable informant
that defendant and/or her husband were bringing drugs into the airport from
New York on Thursdays and Fridays; that defendant disembarked from a
plane originating in New York on a Thursday; that before approaching defend-
ant, the agent had learned that defendant was not listed on the passenger list
for the flight and could conclude from this that she was traveling under an
assumed name; and that she did not have a plane ticket with her and appeared
to have no luggage.

2, Searches and Seizures § 10— warrantless seizure of suitcase—probable cause
existing
In a prosecution for trafficking in heroin, an agent had probable cause to
seize a brown leather suitcase from an Eastern Airlines unclaimed baggage
area after hashish was discovered in defendant’s purse where the agent had
received reliable information that defendant was bringing drugs into the air-
port from New York on Thursdays and Fridays; hashish was found in defend-
ant's purse after her voluntary consent to the search; defendant was traveling
under an assumed name; the suitcase was tagged with the name Barbara
Williams; and a passenger with the same name was listed on a passenger list
as having cancelled an earlier New York flight and as having arrived on the
later flight which was indicative of what defendant had done since her husband
had been seen waiting for her at an earlier flight.

3. Criminal Law § 80.1— computer reservation printout— properly admitted into
evidence
In a prosecution for trafficking in heroin, the trial court properly admitted
into evidence an Eastern Airline's reservation computer printout for two
flights arriving from New York City on 21 January 1982 where an employee
from Eastern testified that he worked with the computer system, that the
system is part of Eastern’s business management service and that the informa-
tion retained in the system is prepared in the regular course of business.
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4. Criminal Law § 60.5— fingerprint evidence —proper foundation laid

A proper foundation was laid for an expert in latent fingerprint identifica-
tion to testify that fingerprints lifted from a suitcase matched those of an iden-
tification card bearing defendant’s name where a witness testified that he
fingerprinted defendant when she was arrested on the drug charges; and that
the fingerprint card bears defendant’s print and was forwarded to the SBIL

5. Narcotics § 4— trafficking in heroin—sufficiency of evidence

In a prosecution for trafficking in heroin, the trial court properly failed to
dismiss the charge where the evidence tended to show that defendant was
traveling under an assumed name; that she did not have any luggage; that the
suitcase with heroin was tagged with the name “Barbara Williams”; that a
passenger with this name had cancelled a reservation on the afternoon New
York flight and arrived on the evening flight; that “Barbara Williams" was
paged but no one claimed the suitcase; that defendant’'s fingerprints were
lifted from the unclaimed suitcase; that defendant’s fingerprints were found on
some of the contents of the suitcase and that one of the officers recognized the
nightgown in the suitcase as identical to one he had seen on defendant prior to
21 January 1982.

APPEAL by defendant from Brewer, Judge. Judgment
entered 24 September 1982 in Superior Court, WAKE County.
Heard in the Court of Appeals 18 October 1983.

On the evening of 21 January 1982 defendant was questioned
by law enforcement officers at Raleigh-Durham Airport. After
conferring with defendant, the officers searched her purse and a
suitcase identified as belonging to defendant. As a result of these
searches defendant was charged with misdemeanor possession of
hashish and trafficking in heroin. She pleaded guilty to the misde-
meanor and was fined $100. A jury found defendant guilty of traf-
ficking in heroin, and the trial court sentenced her to 18 years.

Attorney General Edmisten, by Special Deputy Attorney
General Lester V. Chalmers, Jr., for the State.

Loflin & Loflin, by Thomas F. Loflin, III and Robert S.
Mahler for defendant appellant.

ARNOLD, Judge.

The first question before this Court is whether the trial court
erred in denying defendant’s pretrial motions to suppress the
hashish found in defendant’s purse, the heroin found in the suit-
case and all statements made by defendant after the law enforce-
ment officers approached her. Defendant further questions the
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admission of certain evidence at trial, the sufficiency of the
evidence to support her conviction and the constitutionality of the
sentencing provisions in G.S. 90-95. After careful consideration of
these assignments of error, we conclude that defendant received a
fair trial free from prejudicial error.

Prior to trial, defendant moved to suppress evidence of the
hashish as well as the heroin found in the suitcase on the grounds
that both her purse and suitcase were illegally searched and
seized. After conducting an evidentiary hearing on these matters,
the trial court made detailed findings of fact and concluded that
the controlled substances were admissible into evidence.

[1] Defendant first argues that she was unconstitutionally seized
by law enforcement officers at the door of the airport terminal;
that her acquiescence to SBI Agent Turbeville’s request to search
her purse was coerced by her illegal seizure and that the hashish
seized from her purse was tainted by this illegal seizure and that
the trial court therefore erred in declaring the hashish admissible
evidence.

This Court’s scope of review of an order denying motions to
suppress evidence is “whether the trial judge’s underlying find-
ings of fact are supported by competent evidence, in which event
they are conclusively binding on appeal, and whether those fac-
tual findings in turn support the judge’s ultimate conclusions of
law.” State v. Cooke, 306 N.C. 132, 134, 291 S.E. 2d 618, 619 (1982).
We conclude that the trial judge here made findings of fact amply
supported by the evidence; and that these findings of fact support
admission of the seized contraband.

These findings of fact are summarized below:

Terry Turbeville has been a drug agent for 7 years and
has worked at the Raleigh-Durham Airport (hereinafter Air-
port) with the Drug Interdiction Unit since October 1981.
During the first part of January 1982, Turbeville received in-
formation from Det. Jimmy Privette of the Raleigh Police
Department that defendant and/or her husband, Elbert Por-
ter, were bringing heroin into the Airport from New York
City. Det. Privette indicated that the couple was transporting
the drugs on their person or in their luggage; and that they
usually traveled during the latter part of the week. He pro-
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vided Turbeville with photographs of several persons, in-
cluding the defendant. Also during the first part of January
1982, Turbeville met with a confidential informant. He asked
the informant if he knew or had heard anything about nar-
cotics coming through the Airport. The informant said, “You
know about Pearl and Elbert?” Turbeville replied that he did
not. The informant then continued, “You know they've been
bringing it through Raleigh-Durham and usually come back
on Thursday and Friday.” This informant had always given
Turbeville reliable information. In fact, he had given Turbe-
ville information regarding drugs and seizures of drugs 3 or 4
times.

On 21 January 1982 Turbeville was working at the Air-
port. While waiting at the Eastern Airlines gate for a 4:00
p.m. flight from New York, Turbeville spotted Elbert Porter
and another man. The two men appeared to be waiting for
someone, but no one met them when the plane arrived. After
checking at the Eastern ticket counter, the two men left.

Sometime after 4:00 p.m. Turbeville called Det. Privette
and informed him that Elbert had been at the Airport and
appeared to be waiting for someone. He told Privette that
the next scheduled flight from New York was 9:00 p.m. and
requested police assistance for this flight.

By 8:30 p.m. 7 law enforcement officers were awaiting
the arrival of the 9:00 p.m. flight. When the plane landed,
defendant disembarked and entered the lobby of the ter-
minal. She was carrying a purse and box. As the defendant
passed through the main lobby she handed the box to the
gentleman who had accompanied Elbert to the Airport. No
words were exchanged. As defendant neared the exit of the
lobby, the man returned the box to her and headed toward
the baggage area. Sgt. Peoples of the Raleigh Police Depart-
ment then approached defendant identified himself and said,
“How are you doing Pearl?” Turbeville approached defendant
from behind, introduced himself and showed defendant his
SBI credentials. Turbeville then asked defendant for her
plane ticket. She responded that she must have left it on the
plane. At this time people were gathering around and going
in and out of the lobby. Turbeville asked defendant if she
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would like to go to his office and continue looking for iden-
tification. Defendant said okay. Before the 9:00 p.m. flight
Turbeville had checked with Eastern Airlines and had discov-
ered that defendant’s name was on neither passenger list for
the flights originating in New York.

When defendant reached Turbeville’s office, Turbeville
informed her that he was conducting a narcotics investigation
and would like her cooperation. He then asked if he could
look into her purse. Defendant said yes and handed the purse
to him. Turbeville asked defendant if she had check-on lug-
gage and she replied that she did not. Turbeville discovered
a tinfoil packet in defendant’s purse. He opened the packet,
showed it to Det. Liggins and asked, “What's this?” Defend-
ant replied, “That is ‘Hash! I forgot that it was in there.”

While in the office Turbeville was informed by an officer
that a suitcase tagged “Barbara Williams” had been left on
the baggage platform. Turbeville had previously learned that
a Barbara Williams was listed as a passenger who missed the
4:00 p.m. flight and as a passenger on the 9:00 p.m. flight.
Turbeville had Barbara Williams paged and no one re-
sponded. He also checked the telephone book and called a
Barbara Williams listed therein. This person indicated she
had no luggage at the Airport. Turbeville showed defendant
this suitcase and she denied that it was hers. Defendant was
then arrested for possession of hashish. She indicated she
wanted a lawyer and no further questions were asked. De-
fendant was taken before a magistrate. After a warrant for
the misdemeanor was issued, defendant was released on
bond.

At 2:04 a.m. on 22 January 1982, Turbeville and Det.
O’Shields obtained a search warrant to search the suitcase.
Plastic bags containing 27.9 grams of heroin were found in-
side.

At no time was defendant given the Miranda warnings.
Turbeville testified that he would not have let defendant
leave the Airport after he stopped her at the exit door. No
one told defendant she had a right to leave without confer-
ring with the officers. None of the officers present at the
Airport were wearing uniforms and no weapons were ever
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displayed. Defendant testified that she knew 2 of the officers;
that she did not believe she was free to leave and that she
forgot she had hashish in her purse.

Based upon these findings of fact the trial court concluded:

10. Agent Turbeville, at the time of the defendant disem-
barking from New York Kennedy flight on Eastern Airlines
at 9:00 p.m. had a reasonable suspicion of criminal activity
that involved illicit drugs arriving at the Raleigh-Durham
Airport with someone connected with Elbert Porter; that
Pearl Porter, wife of Elbert Porter, could probably be one of
the persons engaged in the criminal activity based on infor-
mation given the agent by the confidential informant and De-
tective Privette; that Agent Turbeville made a legitimate,
temporary, detention of the defendant in the process of ac-
costing her in the lobby of the airport terminal and subse-
quently asking her if she would go to the office; that the
defendant readily went with the officers to the office, forty
feet away, in a spirit of voluntary cooperation, she believing
that as of that time she had nothing to lose, or fear; that the
consent to the search of the pockethook was in the same spir-
it of voluntary cooperation, she believing at the time that she
had nothing to fear or lose. There is exceptionally clear evi-
dence of consent.

12. All the believable testimony, and the totality of all
the circumstances, point to the one conclusion that Agent
Turbeville had probable cause to believe that the defendant
was trafficking in some form of illicit narcotic drugs, con-
trolled substances. He had a reasonable suspicion, based on
articulable and objective facts, that Pearl Porter was in-
volved in criminal activity.

The judge further concluded:

The defendant consented to the search of her pocketbook
because she thought she had nothing to lose. She had a gen-
uine momentary lapse of memory that she still had any hash
in her purse. It was the heroin she was worried about, and
none of it was on her person, or checked as luggage in her
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name, nor within her reach or grasp, as she was accosted in
the lobby, and while she was inside the office with the of-

ficers.

The findings of fact show and the trial judge properly con-
cluded that defendant’s first encounter with the officers at the
Airport was an investigative stop and not a seizure. In Terry v
Ohio, 392 U.S. 1, 20 L.Ed. 2d 889, 88 S.Ct. 1868 (1968), the United
States Supreme Court established that a reasonable investigative
stop did not offend the Fourth Amendment. In a recent airport
search and seizure case, the Court concluded that federal agents’
conduct in initially approaching the respondent and.asking to see
her ticket and identification was a permissible investigative stop
under the standards of Terry. U.S. v. Mendenhall, 446 U.S. 544,
64 L.Ed. 2d 497, 100 S.Ct. 1870 (1980). The facts and language in
this case are pertinent to our determination of the case on appeal.

In Mendenhall, agents observed a woman whose conduct
appeared to be characteristic of persons unlawfully carrying nar-
cotics. The agents approached her, identified themselves as fed-
eral agents and asked to see identification and an airline ticket.
The agents noted a discrepancy between the names on her
driver’s license and ticket. They returned the items to her and
asked if she would accompany them to their office. She agreed.
She also consented to a search of her purse after the agents told
her she had a right to decline the search. Mendenhall later con-
sented to a search of her person. Drugs were discovered in her
underclothing. The Court concluded that on these facts no “sei-
zure” occurred. The Court noted:

The events took place in the public concourse. The agents
wore no uniforms and displayed no weapons. They did not
summon the respondent to their presence, but instead ap-
proached her and identified themselves as federal agents.
They requested, but did not demand to see the respondent’s
identification and ticket. Such conduet, without more, did not
amount to an intrusion upon any constitutionally protected
interest. The respondent was not seized simply by reason of
the fact that the agents approached her, asked her if she
would show them her ticket and identification, and posed to
her a few questions. Nor was it enough to establish a seizure
that the person asking the questions was a law enforcement
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official (citations omitted). In short, nothing in the record sug-
gests that the respondent had any objective reason to believe
that she was not free to end the conversation in the con-
course and proceed on her way, and for that reason we con-
clude that the agents’ initial approach to her was not a
seizure.

Id. at 510. The Court concluded “that a person has been ‘seized’
within the meaning of the Fourth Amendment only if, in view of
all the circumstances surrounding the incident, a reasonable per-
son would have believed that he was not free to leave.” Id. at 509.

In the case on appeal, defendant was approached by two or
at the most three law enforcement officers. She knew two of the
officers and they did not use a threatening tone of voice or
display a weapon. The evidence further showed, and the trial
court found, that defendant consented to the search of her purse
because she thought she had nothing to lose. She simply forgot
about the hashish in her purse.

We note that the trial court concluded that even if defendant
was seized at the Airport, her seizure was not unlawful. Any
seizure must at least be supported by reasonable and articulable
suspicion that the person seized is engaged in criminal activity.
Reid v. Georgia, 448 U.S. 438, 65 L.Ed. 2d 890, 100 S.Ct. 2752
(1980). The evidence shows that Agent Turbeville clearly had a
reasonable suspicion that defendant was engaged in criminal ac-
tivity.

Several weeks prior to defendant’s arrest, Turbeville had
received evidence from a reliable informant that defendant and/or
her husband were bringing drugs into the Airport from New
York on Thursdays or Fridays. As predicted by this informant,
defendant disembarked from a plane originating in New York on
a Thursday. Before approaching defendant, Turbeville had
learned that defendant was not listed on the passenger list for
the flight and could conclude from this that she was traveling
under an assumed name. She did not have a plane ticket with her
and appeared to have no luggage. Since defendant voluntarily
consented to the search of her purse while being justifiably de-
tained on reasonable suspicion, the hashish recovered in the
search is admissible against her.
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[2] Defendant next argues that the warrantless seizure of the
brown leather fold-up suitcase tagged with the name Barbara Wil-
liams was unconstitutional. The suitcase was seized from Eastern
Airlines’ unclaimed baggage area after hashish was discovered in
defendant’s purse.

In a recent decision, the U.S. Supreme Court held that Terry
principles could be applied to justify a warrantless seizure of bag-
gage on less than probable cause. U.S. v. Place, --- U.S. ---, 77
L.Ed. 2d 110, 108 S.Ct. 2637 (1983). Place was stopped by law en-
forcement officers because of his suspicious behavior. After he
refused to consent to a search of his luggage, the agents informed
him that they were taking the suitcase to a federal judge to ob-
tain a search warrant. The agents instead transported the suit-
case from New York’s LaGuardia Airport to Kennedy Airport
where a “sniff test” by a narcotics detection dog proved positive.
Ninety minutes had elapsed since the seizure of the luggage. The
Court held that the drugs obtained from the subsequent search of
the luggage was inadmissible because of the length of detention
of Place’s luggage.

Unlike the facts in Place, Agent Turbeville had probable
cause to seize the brown leather suitcase pending issuance of a
search warrant to examine its contents. The information received
from the reliable informant, the hashish found in defendant’s
purse after her voluntary consent, the evidence that defendant
was traveling under an assumed name, the evidence that the suit-
case was tagged with the name Barbara Williams, and the evi-
dence that a passenger with the same name was listed on the
passenger lists as having cancelled the earlier New York flight
and arriving on the later flight clearly gave the officers probable
cause to seize the suitcase.

The trial judge concluded that since defendant denied that
the luggage was hers, she had no standing to object to the search
of her suitcase following its seizure. Defendant excepts to this
conclusion. Because the search was conducted pursuant to a prop-
erly issued search warrant the conclusion that defendant had no
standing to object to the search is not material to the court’s deci-
sion to deny suppression of evidence seized from the search.

[3] Defendant argues that the trial court erred in admitting into
evidence Eastern’s reservation computer printout for the two
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flights arriving from New York City on 21 January 1982. She
bases this assignment of error on the State’s failure to lay a prop-
er foundation. We find no support for this argument.

Robert Taylor, an employee with Eastern, testified that he
works with the computer system; that the system is part of East-
ern’s business management service and that the information re-
tained in the system is prepared in the regular course of business.
After briefly explaining how information is placed in the com-
puter, Taylor testified that Agent Turbeville approached him on
21 January 1982 and requested information on the two Eastern
flights from New York arriving that day. Taylor made a printout
of the two passenger lists showing reservations and cancellations.
At trial Roberts identified copies of these printouts he had made
for Turbeville. The State, through Taylor’s testimony, laid a prop-
er foundation for the introduction of the computer printouts. See
State v. Springer, 283 N.C. 627, 197 S.E. 2d 530 (1973).

[4] Defendant’s argument that the State failed to lay a proper
foundation for the admission of fingerprint evidence is also
without merit. Agent Neuner, an expert in latent fingerprint
identification, testified that on 22 January 1982 he examined the
suitcase and its contents for fingerprints. He compared the finger-
prints lifted from these items with a fingerprint identification
card bearing defendant’s name and found that some of the latent
fingerprints matched those on the card.

Defendant specifically argues that no foundation was laid for
this testimony, because no witness identified defendant as the
person who made the inked impression on the fingerprint card.
Defendant has obviously overlooked the testimony of an employee
of the City-County Identification Unit. This witness testified that
he fingerprinted defendant when she was arrested on the drug
charges; and that the fingerprint card bears defendant’s print and
was forwarded to the SBI.

[6] Defendant has assigned error to the trial court’s failure to
dismiss the charge of trafficking in heroin. She contends that the
fingerprint evidence was unsubstantial; and that Eastern Airlines
had sole and exclusive possession of the suitcase containing the
heroin.
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When considering a motion to dismiss for insufficient
evidence, the court must consider all the evidence in the light
most favorable to the State and give the State the benefit of
every reasonable inference to be drawn from the evidence. The
evidence, when viewed in this light, shows that defendant was
traveling under an assumed name; that she denied having any
luggage; that the suitcase was tagged with the name “Barbara
Williams”; that a passenger with this name had cancelled her
reservation on the afternoon New York flight and arrived on the
evening flight; that “Barbara Williams” was paged but no one
claimed the suitcase; that defendant’s fingerprints were lifted
from the unclaimed suitcase; that defendant’s fingerprints were
found on some of the contents of the suitcase and that one of the
officers recognized a nightgown in the suitcase as identical to one
he had seen on defendant prior to 21 January 1982. We find no er-
ror in the failure to grant defendant’s motion.

In defendant’s final assignment of error, she attacks the con-
stitutionality of G.S. 90-95(h}4), (5) and (6). This same argument
was posed by defendant’s attorney in State v. Willis, 61 N.C. App.
23, 300 S.E. 2d 420 (1983), wherein this court concluded that these
statutes are not violative of the United States or North Carolina
Constitutions.

No error.

Judges WEBB and HILL concur.

STATE OF NORTH CAROLINA v. ERIC COLEMAN

No. 8216S5C1239
(Filed 15 November 1983)

1. Burglary and Unlawful Breakings § 1— elements of first degree burglary
The elements of burglary in the first degree are: (1) the breaking (2) and
entering (3) at night (4) into a dwelling house or room used as a sleeping apart-
ment (5) which is actually occupied at the time of the offense (6} with the in-
tent to commit a felony therein.
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2. Burglary and Unlawful Breakings § 5— first degree burglary —sufficiency of
evidence
The State’s evidence was sufficient for the jury to find a nonconsensual
entry and an intent to commit larceny so as to support the conviction of de-
fendant for first degree burglary where it tended to show that defendant
opened a window and crawled through it into an occupied home at 4:30 a.m,;
an occupant watched defendant walk toward various rooms in the home; and
when such occupant began to scream, defendant first tried to choke her and
then fled.

3. Criminal Law § 122,1— additional instructions —failure to repeat instruction on
not guilty verdict
The trial judge, in giving additional instructions at the jury’s request, did
not err in failing to repeat his instruction that the jury could return a verdict
of not guilty.

4. Criminal Law § 99.5— trial judge’s admonishment of counsel —ahsence of prej-
udice
Defendant was not prejudiced when the trial judge, prior to trial and in
the presence of the jury panel, admonished defendant’s counsel about his
absence when other cases in which he was involved had been called for trial.
Nor was defendant prejudiced by the trial judge’s remarks when he denied
defense counsel's motion to be relieved from representing defendant.

Judge PHILLIPS concurring.

APPEAL by defendant from Bailey, Judge. Judgment entered
18 May 1982 in Superior Court, ROBESON County. Heard in the
Court of Appeals 19 September 1983.

Defendant was charged in a bill of indictment with first
degree burglary. From a jury trial convicting defendant of
burglary as charged, defendant appeals.

The State’s evidence tended to show: Vanessa Wallace
testified that on 27 December, sometime between 4:00 and 4:30
a.m., she was lying awake in bed when she saw someone moving
in the house outside her bedroom. She watched this person walk
toward various rooms, including her own bedroom, where he
stopped and peered in. He was carrying a towel that belonged in
her household. Vanessa recognized the intruder as the defendant
and began to scream. Defendant started choking her, then
stopped and fled.

Jaequelyn Wallace testified that she was in bed, in the same
bedroom as her sister, Vanessa, when she heard something on the
couch in the living room. A short time later, she awoke to her



N.C.App.] COURT OF APPEALS 25

State v. Coleman

sister Vanessa’s screams and saw defendant run from their bed-
room.

Mr. Wallace also awoke to his daughter’s screams. He
testified that he got up and saw someone run from their house
toward defendant’s house about two blocks away. Mr. Wallace
noticed mud on their living room couch, which had not been there
previously. The couch was directly in front of a window.

Ruben Wallace, Jr., slept on the living room couch the eve-
ning of the break-in. He testified that before he went to sleep, he
had taken some medicine for a cold which made him drowsy. He
did not awaken until he heard his sister scream. He, too, noticed
some dirt on the couch that was not there when he had gone to
sleep. He testified that the window above the couch was closed
when he went to sleep.

Police Officer Terry Hunt received a call at around 4:30 a.m.
and went to the Wallace residence. Once there, he testified that
he noticed the window above the living room couch was raised.
Upon being advised that defendant had been in the house, Officer
Hunt went to defendant’s residence and saw defendant in the
back of the room changing his shirt. Defendant’s parents were
upset, so the Officer called for assistance.

Deputy Sheriff Cynthia Floyd responded to the call and went
to the Wallace residence. She testified that she, too, noticed that
the window above the living room couch was raised and that
there was mud on the couch. Deputy Floyd then went to defend-
ant’s house and placed defendant under arrest.

On 27 December at around 7:30 p.m., Vanessa and Jacquelyn
Wallace gave statements to Ms. Floyd and another detective that
substantially corroborated their testimonies at trial.

The defendant’s evidence tended to show: Defendant testified
that he, his friend, Calvin McNair, and his girlfriend, Antonia
Mickins, were together on the evening of 26 December and early
morning of 27 December. At around 3:00 a.m., they went to
Lumberton to visit Antonia’s brother. They stayed until around
4:30 a.m. Defendant then drove Antonia home and arrived at his
own home at around 5:00 a.m.
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Calvin McNair testified that he was with defendant on the
evening of 26 December and the morning of 27 December until
around 3:00 a.m.

Antonia Mickins testified that she was with defendant on the
evening of 26 December and the morning of 27 December until
4:55 a.m. when defendant brought her home from her brother's
house.

James Mickins, Antonia’s brother, testified that sometime
after 1:00 a.m. on 26, 27 or 28 December, Antonia and defendant
stopped by and visited for about an hour to an hour and a half.

Mrs. Coleman, defendant’s mother, testified that defendant
was not at home when Officer Hunt came over looking for him,
but that he came home some time thereafter.

On rebuttal, the State’s evidence tended to show: Mrs.
Mickins, Antonia’s mother, testified that her daughter arrived
home at around 1:00 a.m. on 27 December. Mrs. Mickins heard no
one enter or leave the house after 1:00 a.m.

The jury found defendant guilty of burglary as charged, the
intended felony therein being larceny.

Attorney General Edmisten, by Frank P. Graham, Assistant
Attorney General, for the State.

Regan and Regan, by John C. B. Regan, III, for defendant ap-
pellant.

VAUGHN, Chief Judge.

Defendant contends that the trial court erred in failing to
grant his motion for a directed verdict of not guilty at the close of
the State’s evidence. We find no merit in defendant’s contention.
Upon a motion for a directed verdict, the evidence must be
viewed in the light most favorable to the State, with every
reasonable inference or intendment drawn in its favor. State v.
Locklear, 304 N.C. 534, 284 S.E. 2d 500 (1981); see also State wv.
Witherspoon, 293 N.C. 321, 237 S.E. 24 822 (1977). If there is any
evidence tending to prove defendant’s guilt or which reasonably
leads to that conclusion as a logical and legitimate deduction, it is
for the jury to say whether it is convinced beyond a reasonable
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doubt of defendant’s guilt. State v». Smith, 291 N.C. 505, 231 S.E.
2d 663 (1976). We think the evidence presented by the State in
this case was ample to show that the crime was committed and
that defendant was the perpetrator. Any contradictions or
discrepancies in the evidence were matters for the jury and do
not warrant a directed verdict. See id.

[1] The elements of burglary in the first degree are: (1) the
breaking (2) and entering (3) at night (4) into a dwelling house or
room used as a sleeping apartment (5) which is actually occupied
at the time of the offense (6) with the intent to commit a felony
(i.e. larceny) therein. State v. Wells, 290 N.C. 485, 226 S.E. 2d 325
(1976). To withstand defendant’s motion, the State must prove all
of the essential elements of the offense. See State v. Lowe, 295
N.C. 596, 247 S.E. 2d 878 (1978). Defendant contends that the
State did not sufficiently prove two elements of its charge of first
degree burglary.

[2] Defendant, first, contends that the State failed to prove a
nonconsensual entry. As proof of consent, defendant offers
testimony of Mr. Wallace that he thought defendant had been to
his house before to play ball with his boys. We fail to see how
previous consent shows consent in the instant case. Here, the
evidence showed that at around 4:30 a.m. defendant opened a win-
dow and crawled through to the Wallace home. Upon seeing de-
fendant, one of the occupants screamed, and defendant fled. From
such evidence, the jury could and did draw the conclusion that
defendant’s entrance was nonconsensual. The moving and raising
of the window constituted a nonconsensual entry, i.e., a breaking.
See State v. Wells, supra.

Defendant also contends that the State did not prove defend-
ant’s intent to commit larceny. To establish this element, the
State need not prove that larceny was actually committed. It is,
furthermore, unnecessary to allege that defendant intended to
steal a specific item of property. State v. Hooper, 227 N.C. 633, 44
S.E. 2d 42 (1947). In this case, defendant did not complete the
crime of larceny, and, therefore, his intent must be inferred from
the evidence.

The evidence showed that defendant broke into and entered

the Wallace home at around 4:30 a.m. and that when one of the
occupants began screaming, he first tried to choke her and then
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fled. While defendant’s actions could be subject to more than one
interpretation, it is the function of the jury, not the Court, to in-
fer defendant’s intent from the circumstances.

The trial judge properly instructed the jury: “The State must
prove beyond a reasonable doubt . . . that at the time of breaking
and entering, defendant intended to commit a felony. In this case,
the State’s contention is . . . the felony of larceny.” The jury,
given proper instructions, must determine defendant’s intent at
the time he forced entrance into the house. State v. Thorpe, 274
N.C. 457, 164 S.E. 2d 171 (1968). In State v. Accor and State v.
Moore, 277 N.C. 65, 74, 175 S.E. 2d 583, 589 (1970), the Court
quoted with approval the following from State v. McBryde, 97
N.C. 393, 397, 1 S.E. 925, 927 (1887):

The intelligent mind will take cognizance of the fact, that
people do not usually enter the dwellings of others in the
nighttime, when the inmates are asleep, with innocent intent.
The most usual intent is to steal, and when there is no ex-
planation or evidence of a different intent, the ordinary mind
will infer this also. The fact of the entry alone, in the night-
time, accompanied by flight when discovered, is some
evidence of guilt, and in the absence of any other proof, or
evidence of other intent, and with no explanatory facts or cir-
cumstances, may warrant a reasonable inference of guilty in-
tent.

Such was the inference drawn by the jury in the instant case.

[3] Defendant, next, contends that the trial court erred when the
jury requested additional instructions and the judge did not re-
peat his instruction that they could return a verdict of not guilty.
This contention is without merit. The judge, in the instant case,
properly instructed the jury on all the essential elements of the
charge. Upon request for a repetition of instructions on a par-
ticular point, a judge is not required to repeat his entire charge.
State v. Dawson, 278 N.C. 351, 180 S.E. 2d 140 (1971). At trial, de-
fendant did not request the judge to repeat his instruction re-
garding a verdict of “not guilty.” “[Wlhen the trial judge has
instructed the jury correctly and adequately on the essential
features of the case but defendant desires more elaboration on
any point, then he should request further instructions; otherwise,
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he cannot complain.” State v. Wilkins, 297 N.C. 237, 245, 254 S.E.
2d 598, 603 (1979).

[4] In his last two assignments of error, defendant argues that
the trial judge's admonishment of trial counsel (he was not then
represented by his present counsel) prior to trial and his manner
of denying counsel’s motion, at the request of defendant, to be
relieved, prejudiced the jury and denied defendant a fair trial.

The judge’s duty of absolute impartiality has been reiterated
by our courts many times. As stated by the Supreme Court in
State v. Holden, 280 N.C. 426, 429, 185 S.E. 2d 889, 892 (1972):
“Jurors respect the judge and are easily influenced by sugges-
tions, whether intentional or otherwise, emanating from the
bench. Consequently, the judge ‘must abstain from conduct or
language which tends to discredit or prejudice the accused or his
cause with the jury, ’” quoting State v. Carter, 233 N.C. 581, 583,
65 S.E. 2d 9, 10 (1951). The judge's duty of impartiality extends to
defense counsel. He should refrain from remarks which tend to
belittle or humiliate counsel since a jury hearing such remarks
may tend to disbelieve evidence adduced in defendant’s behalf. Id.

In this case, prior to trial, in front of the jury panel, the
judge admonished defendant’s counsel for his prior absences when
his cases were scheduled for trial:

THE COURT: Mr. Swann, you have cases, to my
knowledge, in which you were not present or have been out
of place when the cases were called for trial. Last week you
had nine cases on the calendar —some for arraignment, some
for trial. We heard from your secretary that you were in-
volved in another matter in Cumberland County, but never
could verify that with you.

I'm tired of it. I'm not going to put up with it anymore. I
have given serious thought to citing you to show cause
whether you should not be held in contempt of this Court,
and have decided not io do that.

Although we do not condone the judge’'s admonishment and
criticism in the presence of the jury panel, it must be viewed in
light of all the facts and circumstances. See State v. Gibson, 233
N.C. 691, 65 S.E. 2d 508 (1951); State v. Blue, 17 N.C. App. 526,



30 COURT OF APPEALS [65

State v. Coleman

195 S.E. 2d 104 (1973). Not every ill-advised expression by the
trial judge has such harmful effect as to require a reversal. State
v. Holden, supra. In this case, the judge’s comments occurred two
hours before trial and had nothing to do with the merits of de-
fendant’'s case. We do not find that such comments prejudiced the
defendant. “The ‘bare possibility’ that defendant may have suf-
fered prejudice is not enough to overturn a guilty verdict.” State
v. Norris, 26 N.C. App. 259, 263, 215 S.E. 24 875, 877, cert. denied,
appeal dismissed, 288 N.C. 249, 217 S.E. 2d 673 (1975), cert.
denied, 423 U.S. 1073, 96 S.Ct. 856, 47 L.Ed. 2d 83 (1976).

Defendant also contends that the judge's remarks when he
denied defense counsel’'s motion to be relieved prejudiced defend-
ant, denying him a fair trial. When defense counsel moved to
withdraw, the judge, after some discussion with the district at-
torney, asked the district attorney if he was “ready to go to bat.”
When the district attorney responded affirmatively, the judge
told him to call his case. The following exchange then occurred:

DEFENSE COUNSEL: Does that mean the motion is denied,
your Honor?”

THE COURT: “I have not relieved you . . ."

We fail to see how defendant was prejudiced from the
judge's comments. The judge, in ruling on counsel’s motion, exer-
cised his discretionary power. Absent an abuse of discretion, such
ruling is not subject to review. Highway Commission v. Hemphill,
269 N.C. 535, 153 S.E. 2d 22 (1967). We find no abuse of such
discretion nor any prejudice resulting to defendant warranting a
reversal.

No error.
Judges WHICHARD and PHILLIPS concur.

Judge PHILLIPS concurring.

Though I agree that no prejudicial legal error was committed
during the course of the trial and that another trial would almost
certainly end as this one did, I see no semblance of an excuse for
the trial judge berating defendant’s lawyer in open court before
the panel of jurors from which those who decided his case were
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selected. Whether the judge had cause for being upset with the
lawyer is beside the point; the judge’s grievance, according to his
own remarks, did not develop before the jury, but had existed for
some time, and should have been addressed in chambers, out of
the panel’s presence. The lawyer was not in court for himself; he
was there only to act for defendant and his other clients. By
gratuitously demeaning the lawyer, the judge also demeaned the
defendant to some extent. Which is why trial judges should
refrain from airing their complaints against lawyers in the
presence of jurors the lawyers will soon be contending before. If
the contest between the State and defendant had been closer, I
would find it difficult, indeed, not to find prejudicial error.

STATE OF NORTH CAROLINA v. NATHANIEL SALTERS

No. 82148C1364
(Filed 15 November 1983)

1. Burglary and Unlawful Breakings § 5.6 — felonious breaking or entering — suffi-
ciency of evidence— sufficient evidence of larceny
The evidence was sufficient to support a charge of felonious breaking or
entering of a vacant apartment even though the evidence of defendant’s intent
to commit larceny was circumstantial where the evidence tended to show that
defendant was apprehended after attempting to flee a vacant apartment to
which officers had been called to investigate; a stove and refrigerator of the
apartment were found in the living room; a bag and some tools were found on
the floor; wood chips were observed around the door as well as damage to the
door around the lock; and a rental agent for the apartment indicated that the
apartment was equipped with a stove and refrigerator.

2. Criminal Law § 138— cooperation with police —failure to find as mitigating
factor —no abuse of discretion
There was no abuse of discretion by the trial judge in failing to find as a
mitigating factor that defendant cooperated with the police in disclosing the
name of his unapprehended accomplice and the location of their van since the
individual named by defendant did not fit the description by an eyewitness and
no one was apprehended as the result of defendant’s information. G.S.
15A-1340.4(a)(2)(h).

3. Criminal Law § 138— failure to consider alcoholism and impaired vision as
mitigating factors—no link between condition and culpability —no error

A trial judge was not required to consider as mitigating factors that

defendant was an alcoholic and that defendant suffered from glaucoma which
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significantly impaired his vision where defendant failed to establish the essen-
tial link between defendant's condition and his culpability for the offense
charged. G.S. 15A-1340.4(a)(2)d.

4. Criminal Law § 138— Fair Sentencing Act—sentence within discretion of
judge
In a prosecution for felonious breaking or entering, the trial court did not
abuse its discretion by imposing an eight year sentence even though the sole
aggravating factor found was defendant’s prior convictions since no mitigating
factor was found and since except for maximum sentence limitations in G.S.
14-1.1, the severity of a sentence imposed pursuant to the Fair Sentencing Act,
insofar as it is based on a weighing of aggravating and mitigating factors, is
within the discretion of the judge. G.S. 14-1.1(a)(8); G.S. 14-54(a) and G.S.

15A-1340.4(e).

APPEAL by defendant from Preston, Judge. Judgment en-
tered 29 July 1982 in Superior Court, DURHAM County. Heard in
the Court of Appeals 22 September 1983.

Defendant was charged with the offenses of felonious break-
ing or entering, attempted larceny, and possession of house-
breaking implements. He was convicted of felonious breaking or
entering, the other charges having been dismissed at the close of
the State’s evidence.

Evidence presented by the State at trial tended to show the
following:

On the evening of 7 April 1982, the Durham Police Depart-
ment received a call from a person who reported a possible break-
in in progress at a vacant neighboring apartment. Two officers
responded to the call and, after speaking with the complainant,
approached the apartment in question. One officer observed two
men in the apartment through a rear window and started around
to the front. The other officer, with the aid of a flashlight, ob-
served two men through a front window, whereupon the men fled.
They were observed leaving the apartment through a rear win-
dow by the first officer, who had returned to the back. The officer
apprehended one of the men, defendant Nathaniel Salters. The
other person eluded the officers and was not apprehended.

After the arrest, one officer entered the apartment and found
a stove and refrigerator in the living room. He also found a bag
and some tools on the floor. He observed wood chips around the
door and damage to the door around the lock. The rental agent



N.C.App.] COURT OF APPEALS 33

State v. Salters

for the apartment indicated that the apartment was equipped
with a stove and refrigerator and that maintenance personnel had
had access to the apartment while it was vacant. The State was
not able to prove that the stove and refrigerator had been moved
by defendant or his alleged accomplice.

Defendant presented no evidence but renewed his motion to
dismiss as to the remaining felonious breaking or entering charge.
The motion was denied and the jury returned a verdict of guilty.
Defendant made a motion for appropriate relief which was denied.

From judgment and sentence entered on the verdict, defend-
ant appealed.

Attorney General Edmisten, by Special Deputy Attorney
General T. Buie Costen, for the State.

M. Lynette Hartsell for defendant appellant.

EAGLES, Judge.

[11 Defendant contends that it was error for the court to deny
his motion to dismiss as to the charge of felonious breaking or
entering. Defendant argues that the evidence was insufficient to
support a charge of felonious breaking or entering. Specifically,
defendant asserts that the circumstantial evidence presented by
the State fails to establish sufficiently the larcenous intent
necessary to support the charge.

In a motion to dismiss, the question presented is whether the
evidence is legally sufficient to support a verdict of guilty on the
offense charged, thereby warranting submission of the charge to
the jury. State v. Cooper, 275 N.C. 283, 167 S.E. 2d 266 (1969). In
order to withstand a motion to dismiss, the State’s evidence as to
each element of the offense charged must be substantial. State v.
Irwin, 304 N.C. 93, 282 S.E. 2d 439 (1981); State v. Smith, 40 N.C.
App. 72, 252 S.E. 2d 535 (1979). Substantial evidence in this con-
text means more than a scintilla. Id.; see State v. Weinstein, 224
N.C. 645, 31 S.E. 2d 920, 156 A.L.R. 625 (1944) cert. denied sub
nom. Weinstein v. State, 324 U.S. 849, 65 S.Ct. 689, 89 L.Ed. 1410
(1945) (same test in motion for nonsuit). The evidence, considered
in the light most favorable to the State and indulging every in-
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ference in favor of the State, must be such that a jury could
reasonably find the essential elements of the crime charged
beyond a reasonable doubt. Jackson v. Virginia, 443 U.S. 307, 99
S.Ct. 2781, 61 L.Ed. 2d 560, reh. denied, 444 U.S. 890, 100 S.Ct.
195, 62 L.Ed. 2d 126 (1979); State v. Jones, 303 N.C. 500, 279 S.E.
2d 835 (1981). “The test of the sufficiency is the same whether the
evidence is circumstantial or direct, or both.” State v. Jones,
supra at 504, 279 S.E. 2d at 838.

The intent required to support a charge of felonious breaking
or entering is the intent to commit a felony of larceny in the
premises unlawfully entered. G.S. 14-54(a). Evidence tending to
show an unexplained breaking or entering into a dwelling at
night, accompanied by flight when discovered, is sufficient under
the law to support the inference that the breaking or entering
was done with the intent to steal or commit a felony. State v. Ac-
cor, 277 N.C. 65, 175 S.E. 2d 583 (1970); State v. McBryde, 97 N.C.
393, 1 S.E. 925 (1887); State v. Hill, 38 N.C. App. 75, 247 S.E. 2d
295 (1978). The intent inferred is sufficient under the law to sup-
port a charge of felonious breaking or entering and warrant its
submission to the jury. State v. Hill, supra. See generally 4 N.C.
Index 3d, Criminal Law, §§ 104-106.2 (1976).

Here, the evidence of defendant’s intent to commit larceny is
circumstantial. In the absence of a confession or completion of the
intended offense, intent is most often proven by circumstantial
evidence. Defendant notes that usually cases in which intent is in-
ferred from circumstantial evidence involve stores or occupied
dwellings and arguably provide a stronger basis for inferring in-
tent. While the premises involved in this case was a vacant apart-
ment, the distinction is not significant. Defendant’s intent at the
time of the breaking or entering is the essential element. State v.
Hill, supra. The record here shows sufficient evidence to support
an inference that defendant had the requisite intent, regardless of
whether he was able to carry it out. Defendant’s contention is

without merit.

Upon conviction of felonicus breaking or entering, a class H
felony, defendant was sentenced to a term of eight years im-
prisonment. Under the Fair Sentencing Act, a class H felony car-
ries a presumptive prison term of three years. Where, as here,
the sentence imposed exceeds the presumptive term, the Fair
Sentencing Act imposes the following requirement:
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[TThe judge must specifically list in the record each matter in
aggravation or mitigation that he finds proved by a pre-
ponderance of the evidence. If he imposes a prison term that
exceeds the presumptive term, then he must find that the
factors in aggravation outweigh the factors in mitigation,

G.S. 15A-1340.4(b). The judgment here shows the following find-
ings, as required by the Fair Sentencing Act: (1) that defendant’s
prior record of criminal convictions was an aggravating factor, (2)
that there were no mitigating factors, (3) that the factors found
were supported by a preponderance of the evidence, and (4) that
the factors in aggravation outweighed the factors in mitigation.

[2] Defendant assigns as error the sentencing judge’s failure to
find and consider several statutory mitigating factors which
defendant contends were proven by a preponderance of the evi-
dence. Specifically, defendant contends that his cooperation with
the police in disclosing the name of his unapprehended accomplice
and the location of their van should have been considered by the
judge as a mitigating factor within the scope of G.S.
15A-1340.4(a)2)(h):

“The defendant aided in the apprehension of another felon or
testified truthfully on behalf of the prosecution in another prose-
cution of a felony.”

In support of his contention, defendant relies on a statement
made by the district attorney at the sentencing hearing. The
district attorney noted to the court that the defendant had pro-
vided the police with the name of an individual that he alleged to
be his accomplice and that defendant had disclosed the location of
the van. The individual named by defendant, however, did not fit
the description given by an eyewitness and no one was ap-
prehended as a result of defendant’s information. Defendant did
not testify on behalf of the State in any other felony prosecution.
This alleged cooperation by defendant was not a factor required
to be considered in mitigation of the sentence.

Under the statute, the judge may consider non-statutory fac-
tors in mitigation if they are supported by a preponderance of the
evidence and are reasonably related to the purposes of sentenc-
ing. State v. Aaron Jones, 309 N.C. 214, 306 S.E. 2d 451 (1983);
State v. Melton, 307 N.C. 370, 298 S.E. 2d 673 (1983);
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State v. Teague, 60 N.C. App. 755, 300 S.E. 2d 7 (1983). The judge
in the instant case, if he found that defendant’s conduct was
cooperative, though not sufficient to fit within G.S. 15A-
1340.4(a)2)(h), could have considered it as a factor in mitigation of
his sentence. In electing not to do so, the judge acted properly
and did not abuse his discretion. Defendant’s contention is there-
fore without merit.

[3] Defendant also contends that the trial court should have con-
sidered defendant’s alcoholism and impaired vision (glaucoma) as
factors in mitigation of his sentence. The State responds that it is
“not clear” that the existence of these conditions is supported by
a preponderance of the evidence and that their relation to the
purposes of sentencing is likewise “not clear.” The State has cited
no pertinent authority in support of its position.

G.S. 15A-1340.4(a)2)(d) includes the following mitigating fac-
tor:

(d) “The defendant was suffering from a mental or physical
condition that was insufficient to constitute a defense but signifi-
cantly reduced his culpability for the offense.”

Uncontradicted testimony at the sentencing phase of defendant’s
trial shows that defendant was an alcoholic and did suffer from
glaucoma, which significantly impaired his vision. The judge
recommended that defendant be treated for these problems, in-
dicating that the testimony was credible. However, defendant did
not allege or prove that either of his afflictions in any way re-
duced his culpability for the offense of felonious breaking or
entering.

While a mental or physical condition, such as alcoholism, may
be capable of reducing a defendant’s culpability for an offense, see
State v. Ahearn, 307 N.C. 584, 300 S.E. 2d 689 (1983), evidence
that the condition exists, without more, does not mandate con-
sideration as a mitigating factor. Defendant has the burden of
proof with respect to any alleged mitigating factors. State v
Aaron Jones, supra. Here, defendant has failed to establish the
essential link between defendant’s condition and his culpability
for the offense. We hold that the judge was not required to con-
sider either condition as a mitigating factor in this case. State v
Aaron Jones, State v. Melton, State v. Teague, all supra.
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[4] Defendant also assigns as error the imposition of the eight
year sentence. Defendant contends that the sole aggravating fac-
tor found, his prior convictions, is not sufficient to support the im-
position of a sentence five years in excess of the presumptive
term. The maximum allowable term for a conviction of felonious
breaking or entering is ten years. G.S. 14-1.1{a}(8); G.S. 14-54(a). In
support of this contention, defendant cites State v. Massey, 59
N.C. App. 704, 298 S.E. 2d 63 (1982), in which the defendant was
convicted of felonious breaking or entering and sentenced to a
prison term of eight years. In Massey, the sole aggravating factor
was a prior criminal record more extensive than defendant’s
record here. Defendant argues that, because the record in Massey
was more “‘egregious,” the sentence here should be less severe.
We disagree.

Massey is distinguishable from the present case on the
grounds that the court there found and considered a mitigating
factor. No mitigating factor exists here. However, even if Massey
were factually indistinguishable from the present case, it would
not control the decision here. It is already well established that
the weight attached to particular aggravating or mitigating cir-
cumstances in a case is within the discretion of the trial judge.
State v. Melton, State v. Massey, both supra; State v. Davis, 58
N.C. App. 330, 293 S.E. 2d 658, rev. denied, 306 N.C. 745, 295 S.E.
2d 482 (1982). The eight year sentence imposed was within the ten
year maximum allowed under the statute. Defendant’s criminal
record was properly in evidence. See State v. Massey, supra
(statutory method of proving prior convictions permissive rather
than mandatory), see also 15A-1340.4(e). The judge properly found
that this aggravating circumstance, in the absence of any factor
in mitigation, warranted the imposition of a term that exceeded
the presumptive. Except for maximum sentence limitations in
G.S. 1411, the severity of a sentence imposed pursuant to the
Fair Sentencing Act, insofar as it is based on a weighing of ag-
gravating and mitigating factors, is within the discretion of the
judge. Here, there is no abuse of discretion.

Defendant’s final argument is that the circumstances of the
sentencing hearing show unfair prejudice and an abuse of discre-
tion by the trial judge. This argument depends entirely on the
specific points already brought forward. Accordingly, we find no
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merit to the argument and overrule defendant’s assignments of
error in this regard.

In the trial below, we find
No error.

Judges ARNOLD and WELLS concur.

FIREMAN'’S FUND INSURANCE COMPANY v. JOHNNY WASHINGTON, SR.,
AS ANCILLARY ADMINISTRATOR OF THE ESTATE OF CEDRIC WASHINGTON, DE
CEASED; JOHNNY WASHINGTON, SR., INDIviDUALLY; WYLEAN WASHING-
TON, INpIviDUALLY; JOHNNY WASHINGTON, JR., INDIVIDUALLY; SHANNON
WASHINGTON aND TRACY WASHINGTON, MINORS, THROUGH THEIR GUARD-
IAN AD LITEM, JOHNNY WASHINGTON, SR; JOHNNY WASHINGTON, SR., aAs
TRUSTEE FOR HIMSELF, WYLEAN WASHINGTON, JOHNNY WASHINGTON, JR., SHAN-
NON WASHINGTON, TRACY WASHINGTON, AND THE ESTATE oF CEDRIC
WASHINGTON; ANDERSON MOTOR LINES, INC.; INSURANCE COMPANY
OF NORTH AMERICA; ROBERT J. O'LEARY; anp FLEMING’S EXPRESS,
INC.

No. 8210SC857
(Filed 15 November 1983)

Constitutional Law § 24.7; Process § 9.1 — personal jurisdiction over nonresident
defendants —statutory basis—due process
In a declaratory judgment action to determine whether the insurer for a
tractor-trailer owner or the insurer for its lessee had primary coverage for an
accident involving the nonresident individual defendants, the courts of this
state had jurisdiction over the nonresident defendants pursuant to G.S.
1-75.4(1Xd), and the assertion of persomal jurisdiction over the nonresident
defendants did not violate due process, where the accident occurred in this
state; the nonresident defendants employed counsel in this state to investigate
their rights and to take legal steps to enforce them; the head of defendants’
family qualified in this state as ancillary administrator for the estate of his
deceased son and as guardian ad litem for the injured minor children; and the
nonresident defendants filed an action in this state to recover for their injuries
and damages suffered in the accident and appointed a local attorney as their
process agent.

APPEAL by defendant Washingtons from Godwin, Judge.
Order entered 20 April 1982 in Superior Court, WAKE County.
Heard in the Court of Appeals 7 June 1983.



N.C.App.] COURT OF APPEALS 39

Fireman's Fund Insur. Co. v. Washington

On July 16, 1978, six members of the Washington family,
while on their way home to Florida, were severely injured in Wil-
son, North Carolina when their car was rear-ended by a tractor-
trailer. The child, Cedric Washington, died from his injuries. The
tractor-trailer, owned by Fleming’'s Express, Inc., a Pennsylvania
corporation, and operated by their employee, Robert J. O’Leary,
was under lease to Anderson Motor Lines, Inc., a Massachusetts
corporation, whose liability insurer was Insurance Company of
North America (INA). The tractor-trailer was covered by a liabili-
ty insurance policy issued by Fireman’s Fund Insurance Company
to Fleming's; and in the lease agreement Fleming's agreed to in-
demnify Anderson against loss or damage resulting from the
negligence, incompetence, or dishonesty of the driver, O'Leary.

Before this declaratory judgment action was brought in May,
1981 to determine which of the two insurance companies had pri-
mary coverage of the accident involved and thus the duty to de-
fend the lawsuits filed because of it, three related suits had been
filed and taken course as follows:

In March, 1979, in Broward County, Florida, the Washingtons
sued Anderson, Anderson'’s insurer, INA, Fleming’s, O'Leary, and
Fleming's insurer, Fireman’s Fund. The case was dismissed as to
Fireman's Fund, Fleming’s and O’'Leary, pursuant to their motion,
for lack of personal jurisdiction. On April 3, 1980, Anderson,
stipulating liability, agreed to pay the Washingtons $185,000 of
the final verdict obtained by them and assigned to them all its
rights under the lease agreement and Fireman’s Fund’s liability
insurance policy; in exchange therefor the Washingtons released
Anderson and INA from any further liability. On April 8, 1980, a
non-jury hearing was held to adjudicate the Washingtons’ rights
as against Anderson and INA, No live testimony was presented
and the evidence consisted of photographs, the medical bills, and
affidavits from several Florida lawyers as to the value of each
claim, and neither Anderson nor INA offered any evidence. The
judge rendered verdict and judgment in favor of the Washingtons
in the aggregate amount of $1,838,867. According to Fireman’s
Fund, Fleming's and O'Leary, they did not learn of the settlement
or trial until sometime after the judgment was rendered.

In May, 1980, in Broward County, Florida, the Washingtons
sued Fireman's Fund for breach of their contract to defend and
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insure Anderson against liability because of the trip, lease, and
accident involved. Fireman’s Fund’s answer denied that Anderson
was covered under Fleming’s policy and alleged that even if An-
derson was covered, INA, the primary insurer, had the duty to
defend Anderson in a non-negligent, good faith manner, and failed
to do so. This case is still pending.

In July, 1980, in Wake County, North Carolina, the Wash-
ingtons sued Fleming’s and O’Leary for negligently causing their
injuries in the North Carolina accident; included in the suit was a
second count against Fleming’'s based on their agreement to in-
demnify Anderson and Anderson’s assignment of its rights to the
Washingtons under the Florida judgment. The defendants joined
Anderson and INA as third party defendants, alleging that the
truck was under the exclusive direction and control of Anderson
at the time of the accident, that INA’s coverage was primary, and
that it failed to properly represent Anderson, resulting in an ex-
cess verdict for the Washingtons. This case is still pending.

When this declaratory judgment action to resolve the cover-
age disputes between the two insurance companies and their in-
sureds was brought, the other defendants were joined as parties
because of their interest in the insurance issue. The Washington
defendants, all of whom are Florida residents, moved to dismiss,
alleging lack of jurisdiction over their persons. The trial judge
denied the motion and the movants appealed.

Smith Moore Smith Schell & Hunter, by Stephen P. Millikan,
Pamela DeAngelis, and Jeri L. Whitfield, for plaintiff appellee.

Bailey, Dixon, Wooten, McDonald & Fountain, by Gary S.
Parsons, for defendant appellants, the Washingtons.

PHILLIPS, Judge.

Though the order appealed from is interlocutory, the matter
is here properly, since G.S. 1-277(b) gives “the right of immediate
appeal from an adverse ruling as to the jurisdiction of the court
over the person or property of the defendant. . . .” In deciding
the appeal, since the Washingtons reside in another state and the
court is attempting to exercise in personam jurisdiction over
them, we must first determine whether any North Carolina stat-
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ute authorizes the exercise of such jurisdiction over them under
the circumstances involved; and, if so, whether haling them into
court here violates due process of law under the Constitution of
the United States. Fiber Industries, Inc. v. Coronet Industries,
Inc., 59 N.C. App. 677, 298 S.E. 2d 76 (1982). For a comprehensive
discussion of the necessity for making these two determinations
in cases like this, see Dillon v. Numismatic Funding Corp., 291
N.C. 674, 231 S.E. 2d 629 (1977).

In this instance statutory authority adequate to the purpose
certainly exists. G.S. 1-75.4(1)(d) states:

§ 1-75.4. Personal jurisdiction, grounds for generally.

A court of this State having jurisdiction of the subject
matter has jurisdiction over a person served in an action pur-
suant to Rule 4(j) of the Rules of Civil Procedure under any
of the following circumstances:

(1) Local Presence or Status.—In any action, whether
the claim arises within or without this State, in which
a claim is asserted against a party who when service
of process is made upon such party:

d. Is engaged in substantial activity within this
State, whether such activity is wholly interstate,
intrastate, or otherwise.

That this statute is far-reaching enough in this instance to em-
brace the Washingtons, who at this time are in our courts
prosecuting a lawsuit, a very substantial activity, indeed, is self-
evident. The statute has been interpreted to authorize jurisdic-
tion to the fullest extent permitted under the due process clause
of the United States Constitution. Mabry v. Fuller-Shuwayer Co.,
50 N.C. App. 245, 273 S.E. 2d 509, disc. rev. denied, 302 N.C. 398,
279 S.E. 2d 352 (1981). Thus, only the due process determination
remains.

In determining how far the statute can be applied constitu-
tionally, we must look to the “minimum contacts” doctrine laid
down by the Supreme Court of the United States. In Interna-
tional Shoe Co. v. Washington, 326 U.S. 310, 90 L.Ed. 95, 66 S.Ct.
154 (1945), it was ruled that in the absence of certain minimum
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contacts with the forum state that subjecting a non-resident de-
fendant to in personam jurisdiction offended the due process con-
cept of fair play and substantial justice. In McGee v. International
Life Insurance Co., 355 U.S. 220, 2 L.Ed. 2d 223, 78 S.Ct. 199
(1957), where personal jurisdiction over a foreign insurance com-
pany was upheld on the basis of the single policy sued on, the
Court in deciding the due process question apparently considered
the plaintiff's status and activities—a forum state resident, who
mailed the premiums from there—as well as those of the defend-
ant. In a subsequent case, however, the Court made plain that the
minimum contacts required are those brought about by the de-
fendant non-resident, and that “it is essential in each case that
there be some act by which the defendant purposefully avails
itself of the privilege of conducting activities within the forum
State, thus invoking the benefits and protections of its laws.”
Hanson v. Denckla, 357 U.S. 235, 253, 2 L.Ed. 2d 1283, 1298, 78
S.Ct. 1228, 1240 (1958). In applying these principles to this case,
however, no rule of thumb exists to guide us. Thus, in the final
analysis, whether the non-resident defendants have subjected
themselves to the jurisdiction of our court depends not upon a
formula of some kind, but upon what is fair and reasonable—and
what is fair and reasonable, of course, depends upon the cir-
cumstances of their case. Farmer v. Ferris, 260 N.C. 619, 133 S.E.
2d 492 (1963). Under the circumstances recorded here we are of
the opinion that certain of their activities in this state did subject
the non-resident defendants to the jurisdiction of our courts and
that exerting that jurisdiction is in keeping with due process of
law concepts of fairness and reasonableness.

Though the contacts that the non-resident defendants have
had with this state make a rather long list, some of them by
themselves would have little or no effect on the determination of
this appeal. That through no fault of their own, while traveling
through our state, they had the misfortune to be injured or killed,
thereby making it necessary to obtain medical and hospital care
here, is no basis for subjecting them to in persomam jurisdiction
with respect to the coverage conditions of appellee’s insurance
policy, as the appellee contends. Basing personal jurisdiction in a
case like this upon such involuntary and imposed activities as
that would, we think, clearly violate due process. But the volun-
tary, purposeful steps that the Washingtons took following the
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tragic accident changed the picture. By employing counsel here to
investigate their rights and to take legal steps to enforce them;
by the family head qualifying in our court as ancillary ad-
ministrator for the estate of his deceased son and as guardian ad
litem for the injured minor children; by all of them filing suit for
their injuries and damages in our court and appointing another
local lawyer as their process agent; and by cooperating with their
lawyer here ever since in preparing their case for trial, they have
purposefully availed themselves of the benefits and protection of
our laws and cannot validly object to being haled into court here
in connection therewith.

In contending that their activities in this state were insuffi-
cient to subject them to the court’s jurisdiction, the defendant ap-
pellants mainly rely on three cases in each of which it was held
that the non-resident defendant had not subjected itself or
himself to in persomam jurisdiction in North Carolina by par-
ticipating in certain litigation in this state. Neither of these cases,
however, involved circumstances at all similar to those recorded
here. In Munchak Corporation v. Riko Enterprises, Inc., 368 F.
Supp. 1366 (M.D.N.C. 1973), the lawsuit that the non-resident
defendant participated in was over and it participated not as a
plaintiff voluntarily seeking legal relief in this state, but as a
behind the scenes supporter of a defendant, who was in court
here against his will. In Georgia Railroad Bank & Trust Co. v.
Eways, 46 N.C. App. 466, 265 S.E. 2d 637 (1980), a suit to enforce
a loan guaranty made in South Carolina, the lawsuit that the
Pennsylvania defendant participated in as a plaintiff was also
over and it involved a tract of land owned by defendant, which
property had no relation at all to plaintiff’s suit. Finally, Winder
v. Penniman, 181 N.C. 7, 105 S.E. 884 (1921) stands only for the
ancient, universally recognized, but irrelevant proposition that a
non-resident who is in the state for the sole purpose of testifying
as a party or witness in a lawsuit cannot be served with process

while here.

In contrast, the Washingtons’ lawsuit here is still in progress
and it relates directly to the subject matter of this case. If their
suit is won collection cannot be accomplished until the coverage,
defense and liability issues raised by the appellee in this case are
resolved. Requiring those issues to be litigated here will not be
unfair to the Washingtons, who could have anticipated as much
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when they sued appellee’s insured here under all theories
available to them.

Affirmed.

Judges HEDRICK and WELLS concur.

R. W. CANNON, CANNON HEATING & AIR CONDITIONING COMPANY, anp

1

THE CITY OF WILMINGTON, NORTH CAROLINA, PETITIONERS v. THE
ZONING BOARD OF ADJUSTMENT OF THE CITY OF WILMINGTON,
NORTH CAROLINA, JAMES A. PRICE, JR., CHAIRMAN, ROBERT J.
WILLINGHAM, III, RICHARD P. REAGAN, JACK W. SMITH, SR.,
RICHARD L. McLEOD anp CLYDE G. MARTIN, RESPONDENTS, AND
HAROLD E. LANGE, NANCY G. LANGE, W. R. CRABBIE, WILLIAM D.
ESTABROOK, MARILYN ESTABROOK, ROBERT C. BURNETTE, FLORA
BURNETTE, JOE HARDEN, CHERYL HARDEN, R. A. McCLURE, JR,,
PAUL CHESTNUT, FRANK G. RUZZANO, ALICE K. RUZZANO, FRED
STERNBERGER, CHRIS STERNBERGER, MRS. CARL BROWN, SR.,
CHARLES L. CHANCE, MARGUERITE L. CHANCE, JAMES F. BLOOM-
ER, C. A. HUGHES, LAWRENCE L. MARTENEY, RUTH MARTENEY anND
RICHARD E. UFFALUSSY, INTERVENOR-RESPONDENTS

No. 8258C1238
(Filed 15 November 1983)

Municipal Corporations § 31.2— revocation of building permit—appeal from
decision —scope of review

In an appeal from the revocation of a building permit, examination of a
superior court order revealed that the superior court did not exceed its
powers where the judge expressly concluded, based on extensive examination
of the whole record, that the decision of the zoning board was free of error in
law, that appropriate procedures were followed, that the petitioners were af-
forded full due process rights, and that the decision of the board was sup-
ported by substantial evidence and was neither arbitrary nor oppressive.

Municipal Corporations § 30.15— enlargement of nonconforming use — sufficien-
cy of evidence

Examination of the record revealed ample evidentiary support for a zon-
ing board’s findings and conclusion that construction of a building would con-
stitute enlargement of a nonconforming use where evidence regarding the
nature and extent of petitioner’s asserted nonconforming use was con-
troverted, and where the board, sitting as the trier of fact, was entitled to find
and conclude that the proposed use of a building which petitioners wished to
construct would expand the prior nonconforming use of his property.
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3. Municipal Corporations § 30.15— revocation of building permit— nonconform-
ing use—relevancy of evidence
In an action in which petitioners appealed the revocation of a building per-
mit, the board’s consideration of evidence pertaining to a request for a
variance to allow a stable and pertaining to the fact that petitioner’s business
had substantially increased did not constitute reversible error.

Judge BECTON concurring in the result.

APPEAL by Petitioners from Tillery, Judge. Judgment
entered 5 May 1982 in Superior Court, NEW HANOVER County.
Heard in the Court of Appeals 20 October 1983.

Petitioners appeal the revocation of a building permit by the
Wilmington Zoning Board of Adjustment. The Board based its
decision to revoke the permit on its conclusion that the construc-
tion of the building in question would constitute an unlawful ex-
pansion of a nonconforming use. The evidence tends to show the
following:

Mr. Cannon, one of the petitioners, purchased property out-
side the Wilmington city limits in 1952, at which time he
established a business in a building on the property. Mr. Cannon
used this property as well as adjacent property not owned by him
to store materials and equipment related to his business. In 1964
the City annexed Mr. Cannon’s property and the property adja-
cent to it, and the land was zoned as a “single family district.”
While Mr. Cannon’s commercial use of his property would or-
dinarily be prohibited under this zoning classification, it qualifies
as a prior nonconforming use and has not been challenged. In
1965 Mr. Cannon purchased the adjacent property; his continued
use of this property for storage is uncontroverted, although the
frequency and extent of his use has been hotly disputed. In 1981
Mr. Cannon obtained from the City Building Inspector a permit
for construction of a storage building, 50 feet by 80 feet, to be
placed in part on the property he acquired in 1965. Neighboring
landowners appealed the Building Inspector’s decision to issue the
permit. Following a hearing on the matter by the City Board of
Adjustment, the Board made findings of fact and conclusions of
law and revoked the building permit. Petitioners sought and ob-
tained review of the Board's decision by writ of certiorari in the
Superior Court. From the judgment of the Superior Court affirm-
ing the decision of the Board of Adjustment, petitioners appealed.
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Laura E. Crumpler and Thomas C. Pollard for petitioner, ap-
pellant, City of Wilmington.

Burney, Burney, Barefoot & Bain, by Auley M. Crouch, III,
and Hunter, Wharton & Howell, by Jokn V. Hunter, III, for peti-
tioners, appellants, R. W. Cannon and Cannon Heating and Air
Conditioning, Inc.

Murchison, Taylor & Shell by William R. Shell for
respondents, appellees and intervenor-respondents, appellees.

HEDRICK, Judge.

[11 The Petitioners first contend that *“the Superior Court ex-
ceeded its powers and was without jurisdiction to make findings
of fact and conclusions of law based thereon.” Petitioners’
reference is to the findings of fact made by the Superior Court
judge based on his review of the record.

The duty of the Superior Court in reviewing the decision of a
town board sitting as a quasi-judicial body was succinctly enun-
ciated by Justice Carlton in Concrete Co. v. Board of Commis-
stoners, 299 N.C. 620, 626, 265 S.E. 2d 379, 383 (1980) as follows:

[Tlhe task of a court reviewing a decision on an application
for a conditional use permit made by a town board sitting as
a quasi-judicial body includes:

(1} Reviewing the record for errors in law,

(2) Insuring that procedures specified by law in both
statute and ordinance are followed,

(3) Insuring that appropriate due process rights of a
petitioner are protected including the right to offer evidence,
cross-examine witnesses, and inspect documents,

(4) Insuring that decisions of town boards are supported
by competent, material and substantial evidence in the whole
record, and

(5) Insuring that decisions are not arbitrary and capri-
cious.

Examination of the order filed by the Superior Court in the
instant case reveals a conscientious effort by the trial judge to
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fully comply with his responsibilities as set out in Concrete Com-
pany. The judge expressly concluded, based on an extensive ex-
amination of the whole record, that the decision of the Board was
free of error in law, that appropriate procedures were followed,
that the Petitioner was afforded full due process rights, and that
the decision of the Board was supported by substantial evidence
and was neither arbitrary nor oppressive. While it may have been
unnecessary for the trial judge to make additional findings of fact,
examination of the challenged findings reveals a recitation of
largely uncontroverted evidence. In this we find no prejudicial er-
ror.

[2) Petitioners’ second argument is that ‘“the superior court
erred in affirming the Board of Adjustment’s conclusion that the
building constitutes an enlargement of a nonconforming use.” Ex-
pansion of nonconforming situations is governed by Wilmington
City Zoning Ordinance Sec. 13(E), which in pertinent part pro-
vides:

(1) Except as specifically provided in this section, it shall
be unlawful for any person to engage in any activity that
causes an increase in the extent of nonconformity of a non-
conforming situation.

(5) Physical alteration of structures or the placement of
new structures on open land are unlawful if they result in:

(a) An increase in the total amount of space devoted
to a nonconforming use; . . .

The question before this Court, as before the Superior Court,
is whether the Board’s conclusion is supported by findings of fact
that are in turn supported by substantial evidence when the
whole record is considered. Qur examination of the record reveals
ample evidentiary support for the Board’s findings and conclusion
that construction of this building would constitute enlargement of
the nonconforming use. Mr. Cannon’s own testimony was that his
use of the area in question has been sporadic and varied. Further-
more, assuming arguendo that Cannon’s use of property not
owned by him would be protected as a nonconforming use if it
otherwise qualified for such treatment, our examination of the
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record discloses little evidence that the extent of his use in 1964,
at the time of annexation, was equivalent to or greater than that
now encompassed by a 4000 square foot building. We further note
evidence in the record tending to show that Mr. Cannon began to
use the property in question for open-air “storage” in the early
1970s, and that his use of the area at that time included parking
as well as “storage.” In short, the evidence regarding the nature
and extent of Mr. Cannon’s asserted nonconforming use was con-
troverted, and the Board, sitting as the trier of fact, was entitled
to find and conclude that the proposed use would expand the
prior nonconforming use. Because the Board’s findings and conclu-
sions are supported by substantial evidence in the record as a
whole, we find no error in the action of the Superior Court.

[3] Petitioners next argue that “the controversy over the stable
located on appellant Cannon’s property is irrelevant; findings of
fact pertaining to the stable and conclusions of law based thereon
should be disregarded.” Petitioners’ reference is to the Board's
consideration of evidence relating to the history of Mr. Cannon’s
use of the property he acquired in 1965. Specifically, the evidence
tended to show, and the Board found as a fact, that Mr. Cannon
had applied for a variance that would allow a stable located on
the property to be used for commercial storage. The request for a
variance was ultimately denied as an illegal expansion of a non-
conforming use. We do not agree that the Board's consideration of
this evidence constitutes reversible error. The evidence support-
ing the Board’s findings in this regard was uncontroverted, and in
our opinion clearly relevant to the question before the Board—the
extent and nature of Petitioner’s asserted nonconforming use of
his property. In their brief, Petitioners fail to identify the conclu-
sions of law allegedly based on these findings, and our review of
the record indicates that the Board’s conclusions are supported
by evidence and findings independent of those challenged. We
find no error in the actions of the Board and Superior Court in

this regard.

Petitioners’ final argument is that the Board erred in finding
as a fact that Mr. Cannon’s business had substantially increased
since 1964. Once again Petitioners’ challenge is not to the ac-
curacy of the finding, but rather to its relevance to the issues
before the Board. Examination of the Board’s conclusions clearly
reveals that the Board did not base its decision on the ground
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that Mr. Cannon’s growth in business amounted to expansion of a
nonconforming use. We do not believe that the spirit of zoning
legislation would be served by requiring administrative boards to
confine their consideration of evidence to that bearing a direct
and immediate relationship to narrow legal questions or else risk
reversal at the appellate level. Where, as here, the conclusions of
the Board are supported by findings of fact based on substantial
evidence, the presence of additional findings not necessary to the
decision will not constitute reversible error.

The judgment of the Superior Court affirming the decision of
the Board of Adjustment is

Affirmed.
Chief Judge VAUGHN concurs.
Judge BECTON concurs in the result.

Judge BECTON concurring in the result.

Because I view this case as involving an enlargement or
expansion of a nonconforming use, I concur. Fearful that our deci-
sion today may be read as prohibiting intensification of a noncon-
forming use, I quote the following passage from 1 R. Anderson,
American Law of Zoning § 6.47 (2d ed. 1976):

§ 6.47. Volume, intensity, or frequency of use.

A nonconforming use of land, whether it is a dairy farm,
a manufacturing plant, or a rooming house, is not likely to re-
main static. As the use is exploited and economic changes oc-
cur, it may grow in volume or intensity, and periods of active
use may become more frequent or of longer duration. These
changes in the level of use may have profound impact upon
property in the areas where they are located, but the zoning
regulations seldom include specific provisions for restricting
this kind of growth. . . . Absent some element of identifiable
change or extension, an increase (sometimes referred to as a
‘mere’ increase) in volume, intensity, or frequency of use is
held not to be an extension of use proscribed by [zoning] or-
dinances. . . .
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The Wilmington City zoning ordinance, as codified in Wilmington,
N. C., Code ch. 32 (1969), itself suggests that qualitative, as op-
posed to quantitative, changes are not prohibited. For example,
ch. 32 § 13(E)4) provides: “Where a nonconforming situation ex-
ists, the equipment or processes may be changed if these or
similar changes amount only to chkanges in degrees of activity,
rather than changes in kind. . . .” (Emphasis added.)

Finally, although in my view “the controversy over the stable
located on appellant Cannon’s property,” ante p. 6, was irrelevant,
I am still not convinced that the Board’s consideration of this
evidence constituted reversible error.

EDWARD G. MICHAEL, pma MICHAEL'S GOLD FASHIONS v. ST. PAUL
FIRE AND MARINE INSURANCE COMPANY anp McPHAIL, BRAY,
MURPHY & ALLEN, INC.

No. 8226SC734
(Filed 15 November 1983)

Insurance § 141 — retail jeweler’s theft policy —failure to place jewelry in safe

Defendant insurer was liable under its policy insuring plaintiff's retail
jewelry store against theft for only 2% of the value of jewelry lost by theft
during a break-in at the store where the policy required plaintiff to maintain in
the store a Class F safe or vault; plaintiff represented in his application for the
policy that 98% of the insured jewelry would be locked in the safe when the
store was closed; the policy contained a notice warning plaintiff that failure to
comply with his representations in the application could void the policy; the
theft occurred while the store was closed; and none of the jewelry was in the
safe at the time of the theft.

APPEAL by plaintiff and cross-appeal by defendant Insurance
Company from Lewss, Robert D., Judge. Judgments entered 26
February 1982 and 1 March 1982 in Superior Court, MECKLEN.-
BURG County. Heard in the Court of Appeals 13 May 1983.

Plaintiff owns and operates a retail jewelry store. The de-
fendant insurance company issued its policy insuring the
plaintiff's business against theft. The defendant McPhail, Bray,
Murphy & Allen, an insurance agency, obtained the policy at
plaintiff's request. Plaintiff's claim against the defendant in-
surance company is to recover under the policy for jewelry in the
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approximate amount of $19,000 that was stolen when his store
was broken into. Plaintiff’s claims against the defendant agency
are based on allegations that the agency (1) negligently advised
him that the theft policy did not require him to keep the insured
jewelry in the safe when the store was closed, and (2) failed to ob-
tain a theft policy for his business that contained no restrictions,
as it contracted and agreed to do.

The evidence presented at trial tended to show that:

Plaintiff, who had theretofore operated other types of
businesses, opened a retail jewelry store on December 10, 1979.
Two days later he contacted the defendant agency about getting
insurance for his business, and a binder was issued that day
which provided temporary fire, general liability and vandalism
coverages. But theft insurance was neither applied for nor ob-
tained at that time, as plaintiff was advised, because the alarm
system and safe that plaintiff had did not meet insurance industry
requirements for jewelry stores. After discussing these require-
ments and the reason for them, plaintiff ordered a Class F safe
recommended by the agent and contacted ADT about their warn-
ing system, but he did not have it installed because meanwhile
the agency had ascertained that the defendant insurance company
might waive that requirement if the Class F safe was obtained.
On 7 February 1980, after the Class F safe was delivered, the
agency had plaintiff to formally apply to the defendant insurance
company for a theft policy, and discussed the different re-
quirements of the application with plaintiff and the fact that the
policy and its cost would be based on the information furnished
therein. The agency maintains that it impressed on plaintiff the
necessity of locking the jewelry in the safe when the store was
closed if he was to have theft insurance. The application, called a
‘“proposal” for a Jeweler's Block policy, contained many questions,
including several about the safe and warning system. In a section
entitled “WARRANTIES AS TO PROPERTY INSURED DURING TERM
OF INSURANCE AT ALL TIMES WHEN PREMISES ARE CLOSED” was
a question requiring plaintiff to state what percentage of his
jewelry would be kept in a locked safe or vault when the
premises were closed; plaintiff's answer was 100% and the follow-
ing handwritten statement was added thereto: “All jewelry will
be locked in safe at night.”
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In response to the proposal, the defendant insurance com-
pany issued its Jeweler’s Block policy to plaintiff a few weeks
later. The policy contained a prominent, brightly-colored notice on
its face sheet stating “THE ANSWERS TO THE QUESTIONS IN THE
PROPOSAL ATTACHED To0 THIS POLICY CONSTITUTE WARRANTIES.
Ir THEY ARE INCORRECT OR ARE NOT FOLLOWED YOUR IN-
SURANCE CAN BE VOIDED.” The body of the policy also contained a
provision stating:

8. It is a condition of this insurance that:

(B) The Insured will maintain during the life of this
Policy, insofar as is within his or their control, watchmen and
the protective devices as described in his or their proposal
form or in endorsements attached hereto. (Emphasis added.)

In July of 1980, plaintiff moved his store to a new location
and began displaying the jewelry in a manner that made it more
inconvenient to put all of it in the safe each night. He notified the
agency he was leaving about $2,000 worth of charms in the case
each night and asked defendant agency if these changes would af-
fect his insurance. Because of the changes, a new “proposal,” in
form identical to the first, was done by plaintiff and the agency.
In it plaintiff stated that 98% of his jewelry was locked in the
safe when the store was closed. This proposal and plaintiff's
answers thereto were accepted by the company and added to the
policy, as before. According to plaintiff, he asked the agency when
the new proposal was submitted how much of the jewelry, if any,
he was required to put in the safe at night, and was told that the
policy did not require any of it to be locked up, although the in-
surance company preferred all of it to be; but defendant agency
claims it told plaintiff only $2,000 worth of jewelry could be left
out when the store was closed.

About three months later, plaintiff closed his store one night
without putting any of the jewelry in his safe, because it was late
and he was tired, and a thief broke in and stole articles worth
about $19,000. The defendant insurer denied plaintiff's claim be-
cause of his failure to lock the jewelry in the safe, and plaintiff
sued both defendants. At the close of plaintiff’s evidence, the trial
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court granted defendant insurer’s motion for directed verdict
with respect to 98% of the stolen jewelry, and granted plaintiff’s
motion for directed verdict with respect to 2% of the stolen
jewelry and the property damage. The judge denied defendant
agency’s motion for directed verdict, but after considering the
evidence, the jury found that plaintiff had not been damaged by
the neglect of the defendant agency. Both plaintiff and defendant
insurance company appealed.

Tucker, Hicks, Sentelle, Moon and Hodge, by John E. Hodge,
Jr., for plaintiff appellant/appellee.

Young, Moore, Henderson & Alvis, by Dan J. McLamb and
Barbara B. Weyher, for defendant appellant/appellee St. Paul
Fire and Marine Insurance Company.

Golding, Crews, Meekins, Gordon & Gray, by Jokn G.
Golding, for defendant appellee McPhail Bray, Murphy & Allen,
Inc.

PHILLIPS, Judge.

Plaintiff and defendant insurance company both challenge the
directed verdict by which the company was required to pay for
the property damage and 2% of the jewelry lost in the theft —the
plaintiff claiming by his appeal that all the stolen jewelry should
be paid for, the defendant by its that none of it should be. In our
opinion, the trial court’s ruling was correct.

An insurance policy, of course, is but a special kind of con-
tract, and in suing on the policy involved the plaintiff is bound by
its terms no less than the insurance company. One term of the
policy required plaintiff to maintain in the store during the policy
period a Class F safe or vault, and another required him to lock
989% of the insured jewelry in the safe when the store was closed.
Plaintiff's deliberate failure, for no excusable reason, to lock any
jewelry at all in the safe the night of the theft was a breach of his
contract obligation and bars his right to recover for the 98% of
the jewelry that he promised would be safeguarded against
thievery.

Though plaintiff's statement in applying for the insurance
that he would lock the jewelry—all of it at first, 98% of it
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later —in the safe when the store was closed was dubbed a war-
ranty by the policy, it was not a warranty, as plaintiff correctly
points out. This is because G.S. 58-30 provides that statements in
applications for insurance or in the policy itself “shall be deemed
representations and not warranties, and a representation, unless
material or fraudulent, will not prevent a recovery on the policy.”
But this does not eliminate plaintiff’'s problems in the case as he
contends, since the materiality of his promise or representation
under the circumstances that existed is obvious, and his inex-
cusable failure to comply with it diminishes his rights under the
contract accordingly.

A representation in an application for insurance that in-
fluences the insurance company to accept the risk and enter into
the contract is a material representation. Carroll v. Carolina
Casualty Insurance Co., 227 N.C. 456, 42 S.E. 2d 607 (1947).
Whether such representations are material depends upon the cir-
cumstances in each case and is usually, though not always, a ques-
tion of fact for the jury. But in this instance we are of the opinion
that the materiality of plaintiff's promise to lock the jewelry in
the safe when the store was closed is too plain for debate. It is
universally known that a fortune in jewelry can be carried in
one’s pocket, and loose jewelry protected only by a glass window
or door and a glass showcase is a prime target for thieves, who
can fill their pockets and be on their way long before the police or
anybody else can respond to a burglar alarm; but opening and ri-
fling a locked safe is neither that easy nor quick. Had the safe
and its use been a matter of no consequence, it is inconceivable
that the company would have required or plaintiff would have
bought an expensive safe, which has no protective utility at all
when empty and unlocked. Against this factual backdrop, in ap-
plying for theft insurance on his jewelry, plaintiff stated that the
jewelry would be locked in a safe approved by the company when
the store was closed; and in response thereto he received a policy
stating in language that could neither be missed nor misunder-
stood that a failure to comply with his representation could void
his coverage. In a different setting, a similar statement might
well be regarded as immaterial and of no effect; but under the cir-
cumstances here, plaintiff chose not to abide by it at his peril,
rather than the company’s. See 7 Couch on Insurance § 35:100 et
seq. (2d ed. 1961).
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We are unaware of any previous North Carolina decision in-
volving a Jeweler’s Block policy and the failure of the insured to
comply with the security and protective representations made in
obtaining it. Such cases have been decided elsewhere, however,
and our decision is in accord with them. See Great American In-
surance Co. v. Lang, 416 S.W. 2d 541 (Tex. Civ. App. 1967);
Phoenix Insurance Co. v. Ross Jewelers, Inc., 362 F. 2d 985 (5th
Cir. 1966). But, more importantly, we think, our decision is in ac-
cord not only with the parties’ written contract, but with their
demonstrated understanding of it, as well. The company would
not insure plaintiff's jewelry against theft until plaintiff obtained
a suitable safe and represented that the jewelry would be locked
in it when the store was closed. Though plaintiff now contends
that he did not understand the policy to require him to use the
safe, his earlier actions indicate otherwise. He was unable to ob-
tain theft insurance for his jewelry at first, and in order to obtain
it, he bought the Class F safe required by the insurance company,
at some expense certainly, and promised to use it when the store
was closed; and, thereafter, when it became troublesome to lock
up all of the jewelry each night, he took steps which led to the
policy being amended to acccmmodate that change. These actions
indicate as much as the words put in the contract that safeguard-
ing the insured jewelry when the store was closed was material
to the contract and was so understood by both parties.

But plaintiff’s promise to lock 98% of the jewelry in the safe
was not material to the policy coverages for property damage and
the other 2% of the jewelry. Thus, the directed verdict in plain-
tiff’s favor as to those losses, but no more, was proper.

As to his negligence claim against defendant McPhail, Bray,
plaintiff contends the trial court made several prejudicial errors
in charging the jury. We disagree. Our reading of the charge as a
whole leaves us with the impression that the trial court carefully
and correctly instructed the jury on all elements of the claim, and
that a discussion of the several instructions complained of would
not be beneficial. Among other things, the jury was specifically
instructed that the defendant broker had a legal duty to explain
plaintiff's policy to him, “including those conditions the violations
of which would result in the policy being voided,” and to not
misstate the conditions or coverage of the policy. But even if
some parts of the charge had been technically incorrect, it is
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unlikely that plaintiff would have been prejudiced thereby. This is
because the dispute between plaintiff and McPhail, Bray was al-
most entirely factual. That defendant broker had a legal duty to
correctly advise plaintiff insurance purchaser about the coverages
obtained really was not contested; what was contested and what
the outcome of the case depended upon was the advice that the
broker gave. Plaintiff testified that the broker told him that lock-
ing the jewelry in the safe at night was not necessary, just pre-
ferred; defendant broker’s testimony was directly to the contrary.
In arriving at their verdict the jury did not accept plaintiff's ver-
sion of that crucial occurrence and we have no reason to believe
they would have done so if the judge had instructed them in the
form and manner the plaintiff preferred or requested.

No error.

Judges HILL and JOHNSON concur.

STATE OF NORTH CAROLINA v. BISHOP MOORE

No. 8329SC77
(Filed 15 November 1983)

1. Constitutional Law § 40— right to counsel—police visits to jail cell without
prior notice to defendant’s attorney —no showing of prejudice
Defendant failed to show any prejudice resulting to him as the result of at
least one visit by a police officer to defendant’s jail cell without prior notice to
defendant’s attorney in that defendant apparently made no incriminating
statements until a later date when he made one voluntary statement without
prompting by an officer and another incriminating statement in the presence
of his attorney.

2. Criminal Law § 75— confessions — voluntariness
A written, signed statement by defendant was admissible into evidence
where it was taken only after police read defendant his Miranda rights and
defendant’s attorney had arrived and where there was no evidence that police
threatened defendant or promised him rewards for confessing.

3. Constitutional Law § 30— failure to disclose statement to defendant’s at-
torney - nonprejudicial

Any failure of the State to comply with its duty to disclose a short volun-

tary statement of defendant was nonprejudicial since the State did properly
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disclose the existence of defendant’s second, longer statement in which he also
confessed to the crime charged.

4. Criminal Law § 91.1— denial of continuance —failure to publish trial calendar
on time—waiver by defendant

By waiting until the second day of trial to move for a continuance, defend-
ant waived his objection to a tardy publication of the trial calendar. G.S.
TA-49.3.

5. Indictment and Warrant § 9.8 — armed robbery —failure to state in indictment
name of person or business from which property taken—indictment fatally
defective

An indictment charging defendant with armed robbery was fatally defec-
tive where it failed to state the name of the person or business from which the
property was taken. G.S. 14-87(a).

Judge EAGLES coneurs in the result.

APPEAL by defendant from Owens, Judge. Judgment entered
11 June 1982 in MCDOWELL County Superior Court. Heard in the
Court of Appeals 29 September 1983.

Defendant Bishop Moore was indicted for assault with a
deadly weapon and armed robbery, stemming from the robbery
and beating of Josephine Blanton on 30 November 1981. Follow-
ing a three day jury trial, defendant was found guilty of both
charges and sentenced to a total of 26 years in prison.

Evidence for the state tended to show that, on the day of the
robbery, defendant stood watch outside the business where the
victim worked. A second man entered and actually carried out
the robbery and another man and a woman waited nearby in a
getaway car. At trial, the victim testified that she was alone in
the business at the time of the robbery, that her assailant was
wearing a ski mask and that she was unable to identify who
robbed her. Defendant presented no testimony on his own behalf.
From the verdicts of guilty and entry of judgment on the ver-
dicts, defendant appealed.

Attorney General Rufus L. Edmisten, by Assistant Attorney
General Robert H. Bennink, Jr. and Special Deputy Attorney
General Jo Anne Sanford, for the State.

Joe K. Byrd, Jr., for defendant.
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WELLS, Judge.

Defendant presents numerous assignments of error, several
of which relate to the use of defendant’s confession at trial.
Defendant contends that the trial court erred in denying his mo-
tion to suppress incriminating statements made by defendant to
Officers Smith and Swafford of the Marion Police Department on
18 February 1982. Defendant asserts that (1) the state infringed
on his right to counsel by visiting defendant without advising
defendant’s counsel, (2) that the incriminating statements were
not voluntarily made, (3) that defendant did not waive his right to
counsel or his right to remain silent before making the in-
criminating statements and (4) that statements of defendant were
not disclosed to defendant’s counsel despite a discovery request.

Upon defendant’s motion to suppress the statements, the
trial court conducted a lengthy voir dire hearing. The court found
in summary, the following facts:

On 18 February 1982, defendant was an inmate in the
McDowell County Jail, where he had been since December, 1981
when he was arrested and charged with the assault and armed
robbery of Ms. Blanton. On the afternoon of 18 February 1982,
defendant called Marion Police Officer Smith on the telephone
and asked Officer Smith to come to the jail. On the way, Officer
Smith went by the Police Department and asked Officer Swafford
to accompany him. The two officers arrived at the jail about 6:45
p.m., and were taken to see defendant. Shortly after defendant
saw the officers, and before any questions were asked, defendant
stated that “I did the Josephine Blanton robbery.” Officer Smith
then told defendant not to say anything else, and suggested
defendant call his court appointed attorney, Donald Coats. The of-
ficers then took defendant to the Police Department and at 8:10
p.m., defendant was advised of his Miranda rights. Defendant
telephoned Coats, who arrived soon afterwards and tape recorded
the ensuing interrogation of defendant. Defendant’s statement
was later reduced to writing by police. At the time the state-
ments were made, defendant appeared nervous and his eyes were
swollen, as if he had been crying, but defendant expressed
himself well and was coherent. Defendant did not appear to be
under the influence of drugs or alcohol, and was neither threat-
ened nor promised any rewards for confessing.



N.C.App.] COURT OF APPEALS 59

State v. Moore

Although defendant’s attorney was present during the entire
time of the interrogation at the Police Department, defendant’s
attorneys first became aware of the earlier oral statement, “I did
the Josephine Blanton robbery” during the voir dire examination
of Officer Smith on 2 June 1982.

Based on the findings of fact, the court made the following
conclusions of law:

1. Defendant’s oral statement, “I did the Josephine Blanton
robbery,” was made freely and voluntarily.

2. The longer statement which was later reduced to writing
was freely and voluntarily made after defendant had been advised
of his Miranda rights and after his attorney had arrived.

After making these findings of fact and conclusions of law,
the trial court denied the motion to suppress all statements made
by defendant on 18 February 1982.

Our careful examination of the trial transcript shows that the
trial court’s findings of fact are supported by the evidence
presented on voir dire. This leaves only the question whether the
trial court’s findings of fact support its conclusions and rulings on
defendant’s motion to suppress. See e.g., State v. Thompson, 287
N.C. 303, 214 S.E. 2d 742 (1975), death sentence vacated, 428 U.S.
908, 96 S.Ct. 3215, 49 L.Ed. 2d 1213 (1976).

[1] We address first defendant’s contention that his constitu-
tional right to counsel was violated by police visits to his jail cell
without prior notice to defendant’s attorney. Evidence of these
visits in the record and briefs is hazy at best, but it appears that
Officer Smith visited defendant at least one time before 18
February 1982, and that Officer Smith gave defendant some
cigarettes. While we frown on such visits, defendant has failed to
show any prejudice resulting to him as a result of the meeting,
since he apparently made no incriminating statements until 18
February 1982. In the absence of any other showing of prejudice,
defendant’s assignment of error is overruled.

[2] Defendant next argues that the statements should have been
suppressed because the statements were not voluntarily made.
We disagree. The second, longer statement was taken only after
police read defendant his Miranda rights and defendant’s attorney
had arrived. There was no evidence that police threatened de-
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fendant or promised him rewards for confessing. See State v.
Vickers, 306 N.C. 90, 291 S.E. 2d 599 (1982), and State v. Whitt,
299 N.C. 393, 261 S.E. 2d 914 (1980). Because the second statement
was admissible, we need not reach the issue of admissibility of
the first, short statement made spontaneously by defendant soon
after Officer Smith arrived at his cell. The second, longer state-
ment clearly implicated defendant and admission of the first
statement therefore cannot have been prejudicial to defendant.
For the same reasons we also overrule defendant’s contention
that the statement should have been suppressed because defend-
ant made no waiver of the right to counsel and the right to re-
main silent.

[3] Next, we address defendant’s argument that the confession
should have been suppressed because the state failed to disclose
the contents of the confession before trial. The record shows that
Donald Coats, defendant’s first court appointed attorney, filed a
discovery motion on 5 January 1982. The state responded on 24
March 1982, indicating that it intended to use the second state-
ment against defendant at trial. The state did not disclose the
first, short statement, “I did the Josephine Blanton robbery.” The
record also indicates that after attorney Joe Byrd replaced Coats
as counsel for defendant on 30 March 1982, no further requests
for discovery were filed until after the trial began. We hold,
therefore, that the state complied with its duty as to discovery of
the second, longer statement. The burden is on a defendant to
seek discovery, State v. Lang, 46 N.C. App. 138, 264 S.E. 2d 821,
rev'd on other grounds, 301 N.C. 508, 272 S.E. 2d 123 (1980), and a
defendant waives his right to discovery by failing to request
documents. State v. Anderson, 303 N.C. 185, 278 S.E. 2d 238
(1981). Defendant’s counsel may not seek suppression of defend-
ant’s incriminating statements on the grounds that the state
failed to disclose the statements, where trial counsel failed to
request discovery. The record indicates that the state did not
disclose defendant’s first, short statement to either Mr. Coats or
to Mr. Byrd. The trial judge made no finding of fact concerning
when the state first became aware of the existence of the state-
ment, but we need not decide that question to resolve the issue
before us. The state clearly has a continuing duty to respond to
proper discovery requests and must update its disclosures when
it learns of additional evidence covered by the initial discovery
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request. However, any failure of the state to comply with its duty
to disclose the first statement was nonprejudicial to defendant,
since the state did properly disclose the existence of defendant’s
second, longer statement.

[4] Defendant next argues that the trial court erred in denying
his motion to continue because the district attorney failed to
publish a trial calendar in accordance with G.S. § 7A-49.3. Under
the statute, the calendar must be filed at least a week before the
beginning of a superior court session for criminal cases. In the
case before us, the district attorney filed the calendar approx-
imately five and one-half days before the court session began. By
waiting until the second day of trial to move for continuance,
however, defendant waived his objection to the tardy publication
of the calendar. Defendant’s assignment of error is overruled.

[5] Finally, we address defendant’s argument that the trial court
erred in denying his motion to dismiss because of fatal defects in
the indictment charging him with armed robbery. The indictment,
returned on 11 January 1982, fails to state the name of the person
or business from which the property was taken. As a result, it
fails to meet the requirements of G.S. § 14-87(a), which lists the
elements of armed robbery as follows: (1) the unlawful taking or
attempt to take personal property from the person or in the
presence of another (2) by use or threatened use of a firearm or
other dangerous weapon (3) whereby the life of a person is en-
dangered or threatened.

The indictment in this case was as follows:
The State of North Carolina
V.

Bishop Moore
Defendant

THE JURORS FOR THE STATE UPON THEIR OATH
PRESENT that on or about the 30th day of November,
1981, in McDowell County Bishop Moore unlawfully,
wilfully, and feloniously having in his possession and
with the use and threatened use of firearms, and other
dangerous weapons, implements, and means, to wit: a
hammer and knife whereby the life of Josephine Blanton
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was endangered and threatened, did then and there
unlawfully, wilfully, foreibly, violently and feloniously
take, steal, and carry away United States Currency of
the value of less than four hundred dollars, from the
presence, person, place of business, and residence of ____

While the state correctly notes that a number of cases hold
that an indictment for armed robbery need not allege actual legal
ownership of property, see e.g., State v. Rogers, 273 N.C. 208, 159
S.E. 2d 525 (1968), and State v. Fate, 38 N.C. App. 68, 247 S.E. 2d
310 (1978), the indictment must at least name a person who was in
charge or in the presence of the property at the time of the rob-
bery, if not the actual, legal owner. In the case at bar, the indict-
ment states neither the legal owner of the property, the person
who had control or custody of it at the time of the robbery, nor
the place from which the property was stolen. Such an indictment
is fatally defective as it is not sufficiently detailed to bar a later
prosecution for the same offense. State v. Taylor, 280 N.C. 273,
185 S.E. 2d 677 (1972). Defendant’s motion should have been al-
lowed.

We have examined the rest of defendant’s assignments of er-
ror carefully and conclude that they are without merit and are
overruled.

The result is:

In 81CRS6789, the judgment and sentence is
Vacated.

In 81CRS6786,

No error.

Judge ARNOLD concurs.

Judge EAGLES concurs in the result.
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JOHNSTON COUNTY v. PEGGY K. McCORMICK, DOUGLAS H. McCORMICK
AND FARM BUREAU INSURANCE COMPANY

No. 8211SC1204
(Filed 15 November 1983)

1. Social Security and Public Welfare § 2— assignment of insurance rights to
Medicaid provider —effect of statute
The statute providing that the acceptance of Medicaid assistance con-
stitutes an assignment to the State of the recipient’s “right to third party in-
surance benefits to which he may be entitled,” G.S. 108-61.4, does not apply to
a tort-feasor's liability insurance policy but applies only to the recipient’s own
insurance coverage.

2. Social Security and Public Welfare § 2— subrogation rights of Medicaid pro-
vider —liability insurance carrier's payment to recipient—carrier’s absence of
notice of subrogation right

An automobile liability insurance carrier who paid, on behalf of its tort-
feasor insured, a claim to which a Medicaid provider has become subrogated
under G.S. 108-61.2 may not be held liable to the Medicaid provider for the
sum paid in the absence of actual or constructive notice by the insurance car-
rier of the Medicaid provider’s subrogated right of recovery against its in-
sured.

APPEAL by plaintiff from Battle, Judge. Judgment entered 3
August 1982 in JOHNSTON County Superior Court. Heard in the
Court of Appeals 17 October 1983.

Plaintiff Johnston County brought suit in June, 1981 against
Douglas McCormick, a seventeen-year-old Medicaid recipient; his
mother, Peggy McCormick; and Farm Bureau Insurance Company,
which had paid nearly $30,000.00 to McCormick in settlement of
his personal injury claim against one of Farm Bureau's policy-
holders.

The events giving rise to the county’s suit began in Feb-
ruary, 1978, when Douglas McCormick was injured while a pas-
senger in a car driven by Farm Bureau's insured, Timothy
Grimes. McCormick sued Grimes and the settlement which led to
Farm Bureau’s payment to McCormick was reached in late 1980.
Meanwhile, in September 1978, Mrs. McCormick applied for Med-
icaid to assist in paying her son's medical bills. Medicaid, as ad-
ministered by plaintiff, eventually paid out $13,366.25 in benefits
on McCormick’s behalf. When plaintiff learned that McCormick
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had settled his personal injury claim it sought reimbursement of
the Medicaid payments from defendants jointly and severally.

Defendant Farm Bureau answered and asserted as an affirm-
ative defense that it had settled McCormick’s claim against its in-
sured without notice of plaintiff's subrogation rights.

After the pleadings were joined, plaintiff moved for summary
judgment. In support of its motion, plaintiff submitted inter-
rogatories served by plaintiff on Farm Bureau and the affidavit of
Donald J. Best, Chief of the Third Party Recovery Section of the
North Carolina Department of Human Resources.

Plaintiff’s motion for summary judgment was followed by
Farm Bureau’s motion for summary judgment. Farm Bureau’s mo-
tion was supported by the affidavit of Raymond Boykin, its Senior
Field Claimsman, who was responsible for the investigation, nego-
tiation, and settlement of McCormick’s claim against its insured.

From the trial court’s grant of summary judgment against it,
plaintiff appeals.

W. A. Holland, Jr. for plaintiff.

Mast, Tew, Armstrong & Morris, P.A., by L. Lamar Arm-
strong, Jr., and George B. Mast, for defendant.

WELLS, Judge.

The threshold issue we must decide in this case is whether
plaintiff’s appeal is premature. Since summary judgment was al-
lowed for fewer than all defendants and the trial court’s judgment
did not contain a certification pursuant to G.S. § 1A-1, Rule 54(b)
of the Rules of Civil Procedure that there was “no just reason for
delay,” plaintiff’'s appeal is premature unless the summary judg-
ment for defendant Farm Bureau affected a substantial right
under G.S. § 1-277(a) and G.S. § 7TA-27(d)N1). For reasons which
will be stated in this opinion, we hold that a substantial right of
plaintiff was affected and that the appeal is not premature.

We begin our decision on the merits by calling attention to
two statutory provisions dealing with the rights of agencies of
state government to recover sums paid for medical care on behalf
of Medicaid recipients. The pertinent statutes in force to be con-
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strued under the facts in this case were G.S. §§ 108-59, 108-60,
108-61.2, and 108-61.4.' The statutes have been recodified as G.S.
§§ 108A-54, 108A-55, 108A-57, and 108A-59 respectively.

G.S. § 108-59 provided for the creation of a Medicaid fund
and G.S. § 108-60 provided for methods of payment from the fund.
G.S. §§ 108-61.2 and 108-61.4 are directly at issue in this case, and
we will therefore set them out, in pertinent part, verbatim.

§ 108-61.2. Subrogation rights; withholding of informa-
tion a misdemeanor. —

(a) To the extent of payments under this Part, the county
involved shall be subrogated to all rights of recovery, con-
tractual or otherwise, of the beneficiary of assistance under
this Part against any person. It shall be the responsibility of
the county commissioners, with such cooperation as they
shall require from the county board of social services and the
county director of social services, to enforce this section
through the services of the county attorney in accordance
with attorneys’ fee arrangements approved by the Depart-
ment of Human Resources. The United States and the State
of North Carolina shall be entitled to share in each net
recovery under this section. Their shares shall be promptly
paid under this section and their proportionate parts of such
sums shall be determined in accordance with the matching
formulas in use during the period for which assistance was
paid to the recipient.

(b) It shall be a misdemeanor for any person seeking or
having obtained assistance under this Part for himself or an-
other to willfully fail to disclose to the county department of
social services or its attorney the identity of any person or
organization against whom the recipient of assistance has a
right of recovery, contractual or otherwise.

1. We note that while G.S. § 44-49 creates a lien in favor of any person, cor-
poration or governmental body which has provided medical care, upon personal in-
jury damages recovered in civil actions by patients who have received medical
treatment, there is no provision for creation of a lien where the patient settles with
the wrongdoer, instead of filing a civil action. Thus, G.S. § 44-49 is inapplicable to
the case before us since the record does not indicate that McCormick at any time
filed an action against Grimes.
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§ 108-61.4. Acceptance of medical assistance constitutes
assignment to the State of right to third party insurance
benefits; recovery procedure. —

(a) By accepting medical assistance, the recipient shall be
deemed to have made an assignment to the State of the right
to third party insurance benefits to which he may be entitled.

(b) The responsible State agency shall disseminate the
contents of this bill to all involved parties; the county govern-
ment agencies, all Medicaid eligibles, all providers, and all in-
surance companies doing business in North Carolina.

Although in its complaint, plaintiff alleged “[t]hat pursuant to
G.S. § 108-61.2, the State of North Carolina is subrogated to all
rights of recovery, contractual or otherwise, of the beneficiary of
assistance and brings this action pursuant to G.S. § 108-61.2
against Peggy K. McCormick and Douglas H. McCormick,” it is
clear from plaintiff's complaint, motion for summary judgment,
briefs and oral arguments, that plaintiff based its action against
Farm Bureau on the provisions of G.S. § 108-61.4. Plaintiff’s cen-
tral argument is that G.S. § 108-61.4 gave plaintiff a statutory
lien against McCormick’s rights to payment from Grimes through
his insurance carrier, Farm Bureau. We do not reach the question
of whether G.S. § 108-61.4 creates a statutory lien because we
hold that G.S. § 108-61.4 is not applicable to the facts in this case.

[1] In insurance law, the term “benefits” describes the contract
coverage as the obligation of the insurer to the insured in the
event of a loss by or injury covered by the policy. See e.g., G.S.
§§ 58-251.1(b)(4), (5); -251.5(a); -251.6(a); -254.1; -254.2; -254.4(e), (f);
-262.14(1)a), (6); and particularly -262.16 which establishes benefit
standards for Medicaid supplement insurance; and G.S. § 58-
367(1). It is clear therefore from the language of the statute that
G.S. § 10861.4 was intended as the vehicle through which the
state might obtain an assignment of a benefit recipient’s rights to
collect the same benefits (i.e., medical expenses) from the recip-
ient’s own insurance coverage. It does not apply to a tort-feasor’s
liability insurance policy.

[2] The question, so narrowed, which is dispositive of this ap-
peal, is whether a liability insurance carrier who pays, on behalf
of its insured, a claim to which a Medicaid provider has become
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subrogated under G.S. § 108-61.2 may be held liable to the Medi-
caid provider.

The general rule in insurance subrogation cases, which are
clearly analogous to the circumstances under review in this case,
is that payment by a tort-feasor of an injured party’s claim
without notice of a subrogee’s interest is a complete defense to a
subrogee’s claim against the tort-feasor. See Annot. 92 A.L.R. 2d
102, § 5 (1963 & 1983 Supp.). See also Insurance Co. v. Bottling
Co., 268 N.C. 503, 151 S.E. 2d 14 (1966), where the court stated the
general rule, but held that where the evidence showed that the
tort-feasor settled with knowledge of the subrogee’s interest,
such settlement was not a defense to the subrogee’s claim. See
also Insurance Co. v. Spivey, 259 N.C. 732, 131 S.E. 2d 338 (1963).

Applying these principles of the law of subrogation to the
case at bar, we are persuaded that if Farm Bureau settled with
McCormick without notice, actual or constructive, of plaintiff's
subrogated right of recovery against Grimes, then plaintiff cannot
recover either against Grimes or Farm Bureau the sums it paid
on McCormick’s behalf. We hold that the forecast of evidence
before the trial court clearly shows lack of such notice and that,
therefore, summary judgment was properly entered for Farm
Bureau.

In its complaint, plaintiff alleged that it had paid the follow-
ing sums on McCormick's behalf:

PROVIDER AMOUNT MEDICAID PAID
Johnston Memorial Hospital $ 1,341.40
Charlotte Memorial Hospital 1,873.85
Charlotte Rehabilitation Hospital 3,705.45
Charlotte Memorial Hospital 348.27
Rehabilitation Associates 38.52
Charlotte Rehabilitation Hospital 5,707.36
Dr. Manuel Versola 57.96
Medical Transport Service 48.00
Dr. Edwin Martinat 80.33
Forsyth Memorial Hospital 55.45

Carroll Pharmacy; Revco Drugs;
Johnson’s Drug Co.; Pruett Drug Co.;
Powell’s Pharmacy; and Mann’s of
Asheboro, N.C. 109.66
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In response to plaintiff's interrogatories, Farm Bureau listed
three bills for medical services in its possession when it settled
with McCormick:

Wake Radiology Consultants, P.A. $ 133.00
Cape Fear Valley Hospital 21,103.38
Raleigh Neurosurgical Clinic 760.00

All of these bills were attached to Farm Bureau’s response. None
of them bear any indication on their face that any of the charges
had been paid by anyone or that there were any sources available
to the provider of the services for payment of the bills except the
patient. None of them shows any Medicaid information of any
kind. In his affidavit in support of Farm Bureau's motion, Ray-
mond Boykin stated the following:

I am the Senior Field Claimsman for North Carolina
Farm Bureau Mutual Insurance Company.

I am familiar with the case of Johnston County vs.
Peggy K. McCormick, Douglas H. McCormick and Farm
Bureau Insurance Company. I was responsible for investiga-
tion, negotiations and settlement of the original claim made
on behalf of Douglas H. McCormick. His claim was for per-
sonal injuries sustained in an automobile accident. I have
completely reviewed North Carolina Farm Bureau Mutual In-
surance Company’s file regarding this matter and I find no
notice or information in the file, or otherwise, that the in-
jured party (Douglas H. McCormick) was receiving assistance
through the Department of Human Resources. I find no let-
ter, or other documentation in the file which ever put North
Carolina Farm Bureau Mutual Insurance Company on notice
prior to its disbursement of the monies paid in full settle-
ment of the claim, that Johnston County was claiming a lien
pursuant to G.S. 108-61.4. In addition, I do not remember
ever discussing the fact that Douglas H. McCormick had
received medical assistance payments with anyone prior to
the settlement of this claim. We received all of the medical
bills regarding Douglas H. McCormick injuries through at-
torney Wiley Bowen. The bills do not indicate Douglas H. Mec-
Cormick had received medical assistance payments. Mr.
Bowen did not indicate that Douglas H. McCormick had
received medical assistance payments.
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Farm Bureau’s forecast of evidence clearly shows that it was
without notice, actual or constructive, of plaintiff's payments on
behalf of McCormick. Plaintiff made no response to Farm
Bureau’s forecast of evidence, but relied solely on the allegations
in its complaint. Under such circumstances, Farm Bureau was en-
titled to summary judgment. See Lowe v. Bradford, 305 N.C. 366,
289 S.E. 2d 363 (1982).

Affirmed.

Chief Judge VAUGHN and Judge JOHNSON concur.

LEONA A. ROPER, EmMPLOYEE v. J. P. STEVENS & CO., EMPLOYER, AND LIBER-
TY MUTUAL INSURANCE CO., CARRIER, DEFENDANTS

No. 8210IC1214
(Filed 15 November 1983)

Master and Servant § 69— compensability of complications from original in-
juries —not properly considered
The Commission’'s award was not proper where it did not take into ac-
count all the complications arising from plaintiff's accidental injury in that
plaintiff's award should have included compensation for the complications of
phlebitis, arthritis and severe body pain which resulted from her injury. G.S.
97-2(6), G.S. 97-31, G.S. 97-29, and G.S. 97-30.

APPEAL by plaintiff from opinion and award of the North
Carolina Industrial Commission filed 9 August 1982. Heard in the
Court of Appeals 18 October 1983.

In this action, plaintiff seeks an award of worker’s compensa-
tion for permanent and total disability, among other things, for in-
jury arising by aceident and its resultant complications. On 30
December 1977, plaintiff fell off a platform while working for
defendant and broke her right hip and upper leg. As a result of
this injury, plaintiff developed phlebitis and arthritis in both legs
and suffered severe whole body pain. The Industrial Commission
granted plaintiff an award for temporary total disability, perma-
nent partial disability as to her right leg, medical expenses, and
attorney’s fees, but denied compensation for permanent and total
disability. From this opinion and award, plaintiff appealed.



70 COURT OF APPEALS [65

Roper v. J. P. Stevens & Co.

Stephen T. Daniel, for plaintiff appellant.

Hedrick, Feerick, Eatman, Gardner and Kincheloe by Ed-
ward L. Eatman, Jr., and John H. Gardner, for defendant ap-
pellees.

HILL, Judge.

After the evidentiary hearings, Commissioner Coy M. Vance
filed an opinion and award which included the following findings
of fact, in relevant part:

1. Plaintiff is a 60 year old female who had worked for
defendant employer 22 years prior to December 30, 1977, the
date of the injury by accident arising out of and in the course
of her employment. . . .

2. On December 30, 1977, plaintiff fell from a platform
she worked on and broke her hip and right leg in three
places. She was admitted to Grace Hospital in Morganton,
North Carolina. Pins were placed in the hip and right leg,
and the right leg was shorter than the left leg after the
operation.

3. As a result of the injury, plaintiff was paid temporary
total disability at the rate of $104.00 per week from Decem-
ber 30, 1977 to April 5, 1979 for 66 weeks. . . .

4. The pain from (plaintiff’s) right hip radiates up into
her back. She cannot sit or stand in one position for more
than 15 to 20 minutes at a time. Her job required her to
stand on a platform. She must use a cane to walk and cannot
sleep at night because of pain in both legs.

5. As a result of plaintiff's injury on December 30, 1977,
she has developed phlebitis and post traumatic arthritis in
both legs.

6. Plaintiff was readmitted to the hospital for phlebitis,
inflammation and irritation of blood vessels of the involved
area on August 21, 1979. . . . Plaintiff never had any prob-
lem with phlebitis prior to the injury by accident. . . .

7. Plaintiff's temporary total disability payments were
discontinued on April 5, 1979 without cause or filing a Form
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24 with the Commission, and shall be reinstated at the rate of
$104.00 per week beginning on April 6, 1979 and continuing
through October 4, 1979, plus a ten per cent penalty for late
payment of the entire amount.

8. As a result of plaintiff's injury by accident, she sus-
tained 21 per cent permanent partial disability to the right
hip.

9. Plaintiff has been hospitalized on occasions since the
date of the first hearing on October 4, 1979. Temporary total
disability payments are due for these periods of time. The
permanent partial disability payments shall be discontinued
during the periods that plaintiff was temporarily, totally
disabled.

10. On July 3, 1980, plaintiff was essentially totally in-
capacitated due to the pain in the left leg and became tem-
porarily totally disabled on that date. Therefore, she is
entitled to temporary total disability payments beginning on
July 3, 1980. The permanent partial disability payment due
for the right hip shall be discontinued as long as she is tem-
porarily, totally disabled.

11. Plaintiff's treating physician, Dr. James Melton,
states the prognosis for any improvement in the future is
very poor. She will never have a functional right hip. Her ex-
ercise activity left will be restricted. She can never stay in
one position for more than minutes or fractions of an hour at
a time without severe discomfort. She will never be able to
have gainful employment to any realistic degree.

Based on these findings, Commissioner Vance made conclu-
sions of law which included the following:

3. Plaintiff suffered a change of condition and became
temporarily, totally disabled for periods of time after October
4, 1979 when entering the hospital and she became per-
manently and totally disabled on July 3, 1980, and is entitled
'to temporary total disability compensation payments during
this period.

Commissioner Vance then awarded compensation to plaintiff
as follows:
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1. Defendants shall pay and plaintiff shall accept com-
pensation for temporary total disability from April 6, 1979 to
October 4, 1979, at the rate of $104.00 per week, for 26
weeks. In addition, defendants shall pay a penalty of
$2,984.40. . . .

2. Defendants shall pay plaintiff permanent partial
disability payments beginning on October 5, 1979 and contin-
uing for 42 weeks for 21 per cent permanent partial disability
to the right leg. . . .

3. Plaintiff suffered a change of condition during periods
of time when she was hospitalized between October 4, 1979
and July 3, 1980, and defendants shall pay plaintiff temporary
total disability for these periods. Permanent partial disability
payments shall be discontinued during the time that tem-
porary total disability payments are due. . . .

4. Defendants shall pay plaintiff compensation at the
rate of $104.00 per week beginning July 3, 1980 for perma-
nent and total disability and continuing until plaintiff has a
change of condition. Payment for permanent and total
disability to the right leg shall be discontinued on July 2,
1980. . . .

5. Defendants shall pay all medical expenses incurred by
plaintiff as a result of the injury by accident. . . . This pay-
ment shall include the treatment for phlebitis to both legs.

6. An attorney fee in the amount of $2,500.00 is hereby
approved and allowed for plaintiff's counsel.

From the opinion and award of Commissioner Vance, defend-
ants appealed to the Full Industrial Commission. On 9 August
1982, the Full Commission filed an opinion and award in which it
found:

[T]hat certain findings and conclusions of Commissioner
Vance are not supported by applicable law and that the Opin-
ion and Award must be amended. It appears that plaintiff's
disabilities are to her lower extremities and possibly the
back which are specific disabilities covered by G.S. 97-31.. . .
THEREFORE the Full Commission strikes out findings of fact
#9, #10, and #11; Conclusion of Law #3; and Paragraphs #3
and #4 of the Award.
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The Commission affirmed and adopted the remainder of the opin-
ion and award.

Plaintiff contends the Commission erred in failing to adopt
Commissioner Vance’s opinion and award in its entirety thereby
denying her compensation for permanent and total disability
under G.S. 97-29. She argues the Commission failed to take into
consideration the abundance of uncontradicted evidence that she
is permanently and totally disabled and that this disability was
the result of not only the initial impairment to her right leg but
also unscheduled impairments to her whole body. We agree.

Qur review of this matter “is limited to the questions of law
(1) whether there was competent evidence before the Commission
to support its findings of fact and (2) whether such findings justify
the legal conclusions and decision of the Commission.” Smith v.
American & Efird Mills, 51 N.C. App. 480, 486, 277 S.E. 2d 83, 87
(1981), modified and aff'd, 305 N.C. 507, 290 S.E. 2d 634 (1982). In
considering the matters raised herein, we must construe the
Workmen’s Compensation Act liberally so as to effectuate its
human purpose of providing compensation for injured employees.
Pennington v. Flame Refractories, Inc., 53 N.C. App. 584, 588, 281
S.E. 2d 463, 466 (1981). The benefits of the Act should not be
denied by a technical, narrow, and strict construction. Id.

The first issue presented by this appeal is whether plaintiff
is entitled to compensation for the complications of phlebitis, ar-
thritis and severe body pain which resulted from her injury on 30
December 1977. It is not disputed, and indeed the Commission
found as a fact that the complications of phlebitis and arthritis
were the result of plaintiff’'s compensable injury. A compensable
injury is defined by G.S. 97-2(6) as being “only injury by accident
arising out of and in the course of the employment, and shall not
include a disease in any form, except where it results naturally
and unavoidably from the accident.”

Similarly, this Court has defined the scope of a compensable
injury as follows: “When the primary injury is shown to have
arisen out of and in the course of employment, every natural con-
sequence that flows from the injury arises out of the employment,
unless it is the result of an independent intervening cause at-
tributable to claimant’s own intentional conduct.” Starr v. Paper
Co., 8 N.C. App. 604, 611, 175 S.E. 2d 342, 347, cert. denied, 277
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N.C. 112 (1970) (quoting from Larson’s Workmen’s Compensation
Law, Section 13.00). Whether plaintiff's complications are con-
sidered subsequent injuries or diseases, they are compensable
under the Act as they were the natural and unavoidable result of
the primary injury to plaintiff's hip and upper leg.

Further indicating that the complications are compensable is
the following from 1 A. Larson, The Law of Workmen’s Compen-
sation, Section 13.11, p. 3-348, 349, 351 (1982):

[A]ll the medical consequence and sequelae that flow from the
primary injury are compensable. The cases illustrating this
rule fall into two groups.

The first group about which there is no legal controver-
sy, comprises the cases in which an initial medical condition
itself progresses into complications more serious than the
original injury; the added complications are of course com-
pensable. Thus, if an injury results in a phlebitis, and this in
turn leads to cerebral thrombosis, the effects of the throm-
bosis are compensable.

We find this case to be controlled by Little v. Food Service,
295 N.C. 527, 246 S.E. 2d 743 (1978). In Little, the uncontradicted
evidence tended to show the plaintiff had sustained injury to her
spinal cord and as a result, she suffered a ‘“weakness in all of
her extremities, and numbness or loss of sensation throughout
her body.” Id. at 531. The Supreme Court held that an award of
Workers’ Compensation based on the back injury alone was im-
proper, and that if the Commission determined that plaintiff had
suffered additional impairments, “the award must take into ac-
count these and all other compensable injuries resulting from the
accident.” Id. The Court remanded for further proceedings saying:
“The injured employee is entitled to an award which encompasses
all injuries received in the accident.” 295 N.C. at 531, 246 S.E. 2d
at 746. See also Perry v. Furniture Co., 296 N.C. 88, 249 S.E. 2d
397 (1978); Holder v. Neuse Plastic Co., 60 N.C. App. 588, 299 S.E.
2d 301 (1983); and Davis v. Edgecombe Metals, et al, 63 N.C. App.
48, 303 S.E. 2d 612 (1983).

Thus, the Little case dictates that the plaintiff in this action
receive an award which encompasses both her initial injury and
its resultant complications. The Commission’s award at present is
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not proper as it does not take into account all the complications of
her injury. Although the Commission found as a fact that “[a]s a
result of plaintiffs injury on December 30, 1977, she has
developed phlebitis and post traumatic arthritis in both legs,” we
find no conclusion relating to such injuries.

The Commission’s statement that “it appears that the plain-
tiff's injuries are to her lower extremities and possibly to the
back which are specific disabilities covered by N.C.G.S. 97-31"
indicates either that the Commission felt plaintiff’s complications
were included within the G.S. 97-31 award or that the Commission
felt plaintiff was not entitled to compensation for such com-
plications. Either way, the Commission was in error. Plaintiff’s
complications are not included in the schedule of G.S. 97-31,
rather they are compensable under either G.S. 97-29 or G.S. 97-30.

Therefore, we remand this case for further proceedings in
accordance with this opinion. We have considered plaintiff’s re-
maining arguments and found them to be without merit.

Remanded.

Judges ARNOLD and BRASWELL concur.

STATE OF NORTH CAROLINA v. THOMAS DANIEL LOCKAMY

No. 834SC19

(Filed 15 November 1983)

1. Automobiles and Other Vehicles § 126.2— driving with blood alcohol content of
.10 percent by weight —sufficiency of breathalyzer results
In light of G.S. 20-139.1 which provides that “[t]he percent by weight of
aleohol in the blood shall be based upon milligrams of alcohol per 100 cubic
centimeters of blood,” evidence that a breathalyzer test showed the amount of
alcohol in defendant’s blood to be .10 percent was sufficient to support convie-
tion of defendant for operating a motor vehicle with a blood alcohol content of
.10 percent or more by weight although there was nothing in the record to
show that defendant’s blood alcohol level was measured by weight.
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2. Automobiles and Other Vehicles § 120— indictment for driving under the in-
fluence — conviction of driving with blood alcohol content of .10 percent

Defendant was not deprived of his constitutional rights to notice and due
process when he was indicted under G.S. 20-138(a) for driving under the in-
fluence of intoxicants and was convicted under G.S. 20-138(b) of driving with a
blood alcohol content of .10 percent or more.

3. Criminal Law § 112.1— instructions on reasonable doubt from “insufficiency of
proof”

The trial court did not err in instructing that a reasonable doubt is
generated by “insufficiency of proof’ without instructing further that such
doubt could arise “out of the evidence” since the court used the words “insuffi-
ciency of proof” to refer to an insufficiency arising out of the evidence or out
of the lack of evidence.

APPEAL by defendant from Brown, Judge. Judgment entered
29 September 1982 in Superior Court, SAMPSON County. Heard in
the Court of Appeals 26 September 1983.

Defendant was charged pursuant to G.S. 20-138 with op-
erating a motor vehicle while under the influence of alcoholic
beverages. From a jury verdict convicting him of operating a
motor vehicle with a .10 percent or more blood alcohol level,
defendant appeals.

The State’s evidence tended to show: At about 5:45 p.m. on 1
April 1982, State Highway Patrolman Sherwood Allcox was pa-
trolling U. S. 701 when he observed defendant’s vehicle cross
over the center dividing line of the highway's two southbound
lanes four or five times. He also observed that defendant’s vehicle
was traveling considerably slower than the posted speed limit of
55 m.p.h. Trooper Allcox stopped defendant and detected an odor
of alcohol on or about defendant’s clothing. He also observed that
defendant’s face was red and his eyes were watery. The Trooper
placed defendant under arrest for driving under the influence.

At the magistrate’s office that same day, Trooper Allcox
observed Mr. Lockamy in a performance test. Mr. Lockamy was
unsure and swaying in balance and walking tests. At 6:17 p.m.,,
State Highway Patrolman J. B. Nipper, a trained and licensed
breathalyzer operator, administered a breathalyzer exam to de-
fendant that showed the amount of alcohol in defendant’s blood to
be .10 percent.

The defendant’s evidence tended to show: On 1 April, defend-
ant was driving back from Florida to Clinton, North Carolina, his
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home. Defendant had left for Florida two days before and had not
slept since that time. On 1 April, some time prior to 1:00 p.m.,
defendant had drunk two beers. He had also drunk two bottles of
cough medicine because he had a bad cold. He had not consumed
any other alecoholic beverages. Also, defendant had high blood
pressure and had not taken his high blood pressure pills for three

days.

Attorney General Edmisten, by Myron C. Banks, Special
Deputy Attorney General, for the State.

Brenton D. Adams, for defendant appellant.

VAUGHN, Chief Judge.

[1] Defendant was convicted under G.S. 20-138(b), which makes it
a crime to operate a vehicle when the amount of alcohol in the
blood is .10 percent or more by weight. Defendant now contends
that nothing in the Record shows that his blood alcohol level was
measured by weight.

The trial judge instructed the jury that the results from the
breathalyzer indicated that the amount of alcohol in defendant’s
blood was ten one hundredths of one percent by weight. Defend-
ant contends that this instruction was unsupported by the evi-
dence and that the charge against him should be dismissed as a
matter of law. We disagree.

The breathalyzer test in the instant case was administered
by a trained, licensed breathalyzer operator. The results from
such test, showing the amount of alcohol in defendant’s blood to
be .10 percent were competent and admissible. G.S. 20-139.1;
State v. Cooke, 270 N.C. 644, 155 S.E. 2d 165 (1967).

Defendant cites cases from Missouri and Wisconsin holding
that tests measuring alcohol in the blood by volume, rather than
by weight, are inadmissible evidence. See State v. Carwile, 441
S.W. 2d 763 (Mo. Ct. App. 1969); State v. Corsiglia, 435 S.W. 2d
430 (Mo. Ct. App. 1968); State v. Rodell, 17 Wis. 2d 451, 117 N.W.
2d 278 (1962). The holdings in the Corsiglia and Carwile cases,
which defendant relies on, were based on a Missouri statute, since
amended, that provided that the percent of alcohol in the blood
was based on milligrams of alcohol per milligrams of blood. The
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amended Missouri statute now provides for a weight/volume ratio
of alcohol to blood. See State v. Sinclair, 474 S.W. 2d 865 (Mo. Ct.
App. 1971). Similarly, the Wisconsin statute, since amended, pro-
vides for a measurement of blood alcohol in terms of grams of
alcohol per liters of breath. See Wis. Stat. Ann. § 885.235 (West
1983 supp.). Like the amended Missouri and Wisconsin statutes,
our statute provides for a weight/volume ratio: “The percent by
weight of alcohol in the blood shall be based upon milligrams of
alcohol per 100 cubic centimeters of blood.” G.S. 20-139.1.

In this country, we measure samples of blood alcohol by
volume, and not by weight, and the results of blood alcohol tests
are usually given as weight/volume and not weight/weight. Com-
monwealth v. Brooks, 366 Mass. 423, 431, 319 N.E. 2d 901, 906
(1974), citing Harger, Medicolegal Aspects of Chemical Tests of
Alcoholic Intoxication, 39 J. Crim. L. and Criminology, 402 (1948).
All the widely used testing instruments that report in terms of
‘percentage’ or ‘percentage by weight’ of alcohol in the blood ac-
tually use weight/volume percentage qualification. Id. at 431, 319
N.E. 2d at 907.

In light of G.S. 20-139.1, which adopts the generally accepted
method for measuring aleohol in a person’s blood, the trial judge
was correct in admitting into evidence the results of a breath-
alyzer test, properly administered, and in instructing the jury in
regard to such evidence.

[2) In his second Assignment of Error, defendant contends that
the trial court erred in instruecting the jury that they could return
a possible verdict finding defendant guilty of operating a motor
vehicle with a .10 percent or more blood alcohol level.

G.S. 20-138 states, in pertinent part:

(a) It is unlawful . . . for any person who is under the in-
fluence of alcoholic beverages to drive or operate any vehicle

(b) It is unlawful for any person to operate any vehicle

. . when the amount of alcohol in such person’s blood is 0.10

percent or more by weight . . . An offense under this subsec-

tion shall be treated as a lesser included offense of the of-
fense of driving under the influence.
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Defendant contends that G.S. 20-138(b) is not a lesser included of-
fense of G.S. 20-138(a) and that, therefore, he was deprived of his
constitutional rights to notice and due process of law when he
was charged under subsection (a) of the statute and convicted
under subsection (b).

It is well-recognized in North Carolina that when a defendant
is indicted for a criminal offense, he may be convicted of the
charged offense or of a lesser included offense when the greater
offense charged contains all the essential elements of the lesser
offense. See, e.g., State v. Richardson, 279 N.C. 621, 185 S.E. 2d
102 (1971); State v. Riera, 276 N.C. 361, 172 S.E. 2d 535 (1970).
Although driving with a blood alcohol level of .10 percent or more
is not necessarily included in the offense of driving under the in-
fluence, nevertheless, the General Assembly has expressly de-
clared that it be treated as a lesser included offense. This Court
has held that G.S. 20-138(b) is a constitutional exercise of police
power by the General Assembly. State v. Luckey, 54 N.C. App.
178, 282 S.E. 2d 490 (1981), appeal dismissed, 304 N.C. 731, 288
S.E. 2d 381 (1982); State v. Basinger, 30 N.C. App. 45, 226 S.E. 2d
216 (1976). We see no reason to part from such holding.

In State v. Basinger, supra, we explained that even though
evidence of blood alcohol level, necessary under G.S. 20-138(b),
was not required to convict under G.S. 20-138(a), such evidence
was, nevertheless, competent and could lead to a conviction under
subsection (a). When the State produces evidence of a defendant’s
breath or blood, a defendant is thereby put on notice by statute
that he may be convicted of either G.S. 20-138(a) or (b). See id.

Defendant, in this case, was charged with operating a motor
vehicle while under the influence of alcoholic beverages in viola-
tion of G.S. 20-138. By such charge and by the evidence produced
at trial, defendant received notice that he could be convicted
under subsection (b) of the named statute. The judge was correct
in instructing the jury on the possibility of such a verdict.

[3] Defendant lastly contends that the trial court erred in its
definition of reasonable doubt. As part of his charge to the jury,
the judge instructed:

The State must prove to you that the defendant is guilty
beyond a reasonable doubt.
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‘[Now, this does not mean satisfied beyond any doubt, nor
satisfied beyond all doubt, nor does it mean satisfied beyond
a shadow of a doubt, or some vain, imaginary, or fanciful
doubt. A reasonable doubt is not a doubt suggested by the in-
genuity of counsel or by your own ingenuity not legitimately
warranted by the evidence. A reasonable doubt is not a mere
possible doubt for most things that relate to human affairs or
ultimately some possible or imaginary doubt. A reasonable
doubt is one based on common sense and reason generated
by the insufficiency of proof.]

Absent a request, the trial judge is not required to define
reasonable doubt and if he undertakes to give such definition, the
law does not require any set formula. See State v. Wells, 290 N.C.
485, 226 S.E. 2d 325 (1976); State v. Hammonds, 241 N.C. 226, 85
S.E. 2d 133 (1954). The jury instruction in the instant case was in
substantial accord with instructions on reasonable doubt ap-
proved by this Court and the Supreme Court in prior cases. See
State v. Faircloth, 297 N.C. 100, 253 S.E. 2d 890, cert. denied, 444
U.S. 874, 100 S.Ct. 156, 62 L.Ed. 2d 102 (1979); State v. Brackett,
218 N.C. 369, 11 S.E. 2d 146 (1940). We do not think the jury was
misled or confused by such instruction. See State v. Ward, 286
N.C. 304, 210 S.E. 2d 407 (1974), modified, 428 U.S. 903, 96 S.Ct.
3206, 49 L.Ed. 2d 1207 (1976); State v. Hammonds, supra.

Defendant also argues that the trial judge erred in instruet-
ing that a reasonable doubt is generated by “insufficiency of
proof” and in failing to instruct that such doubt could arise “out
of the evidence.” While it is error to instruct that a reasonable
doubt arises from the evidence without also instructing that such
doubt can arise from lack of evidence, an instruction such as the
one in this case includes both propositions. See State v. Swift, 290
N.C. 383, 226 S.E. 2d 652 (1976); State v. Hammonds, supra. “In-
sufficiency of proof”’ refers to an insufficiency arising from the
evidence or from insufficiency of the evidence. 290 N.C. at 399,
226 S.E. 2d at 664. Defendant was not prejudiced by such instrue-
tion.

No error.

Judges WHICHARD and PHILLIPS concur.



N.C.App.] COURT OF APPEALS 81

State v. Maynard

STATE OF NORTH CAROLINA v. ANSON AVERY MAYNARD

No. 82125C1234

(Filed 15 November 1983)

1. Criminal Law § 117.4— failure to inform jury of grant of immunity and in-
struct jury concerning interested witness —no prejudicial error

The trial court did not commit prejudicial error by failing to “instruct the
jury as in the case of interested witnesses,” as required by G.S. 15A-1052(c)
since (1) the statute is not applicable where there is no evidence of a formal
grant of immunity, (2} the record established that the jury was fully informed
of the arrangement between the witness and the prosecutor, and (3) even
without the testimony of the witness, there was sufficient evidence to raise a
reasonable inference of defendant’s guilt of the crime for which he was
charged.

2. Criminal Law § 118.2— charge on contentions of parties—no disparity

There was no merit to defendant’s contention that the court erred in
omitting evidence favorable to him in its summary of the evidence since (1) de-
fendant offered no evidence but relied on evidence elicited upon cross-
examination of the State’s witnesses, which evidence the court did refer to,
and (2) defendant failed to object to the charge at trial

APPEAL by defendant from McLelland, Judge. Judgment
entered 13 July 1982 in Superior Court, HOKE County. Heard in
the Court of Appeals 19 September 1983.

Defendant was charged with possession of stolen goods.
Evidence for the State tended to show that defendant accom-
panied Jerry Wayne Scott when Scott broke into a trailer and
storage building owned by John L. Owens. Scott and defendant
took from the building various tools and other equipment worth
approximately $4,430. They carried the goods from rural Hoke
County to Lumberton, where they sold them to Billy McGirt for
$500.00.

Scott turned State’s evidence pursuant to an agreement with
the prosecutor granting him immunity from prosecution, and he
offered testimony incriminating defendant. Defendant offered no
evidence.

From a judgment of imprisonment entered upon a verdict of
guilty, defendant appeals.
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Attorney General Edmisten, by Assistant Attorney General
Robert L. Hillman, for the State.

Appellate Defender Adam Stein, by Assistant Appellate
Defender Lorinzo L. Joyner, for defendant appellant.

WHICHARD, Judge.
L

[11 Defendant contends he is entitled to a new trial because the
court failed to inform the jury of the “grant of immunity” to the
witness Scott and to “instruet the jury as in the case of in-
terested witnesses,” as required by G.S. 15A-1052(c). We find no
prejudicial error warranting a new trial.,

Article 61 of Chapter 15A (G.S. 15A-1051 et seq.), entitled
“Granting of Immunity to Witnesses,” was modelled after the
Federal Immunity of Witnesses Act, 18 U.S.C. §§ 6001 to 6005.
See G.S. 15A, Article 61 official commentary. The federal statute
deals only with judicial orders of immunity, not with informal
grants of immunity in the exercise of prosecutorial discretion.
The parallel provision of the North Carolina statute, relating to
judicial orders of immunity, is G.S. 15A-1051(a). The official com-
mentary to this section states:

A formal grant of immunity is not conferred under this
Article unless the witness is first asked the incriminating
question, claims his privilege against self-incrimination, and is
then ordered by a judge to answer the question notwith-
standing his privilege. If he does answer the question, then
immunity from prosecution is conferred. [Emphasis supplied.]

G.S. 15A-1052(a) and (b) specify the procedure by which the
State must apply for such a judicial order. The official commen-
tary indicates that the language “must be issued” in subsection (a)
was intended to be mandatory on the judge “except in the most
extraordinary situations,” and that subsection (¢) was therefore
added in response to “fears that prosecutors might abuse the
power of granting immunity.” G.S. 15A-1052 official commentary.
The subsection reads in full:

In a jury trial the judge must inform the jury of the grant of
immunity and the order to testify prior to the testimony of
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the witness under the grant of immunity. During the charge
to the jury, the judge must instruct the jury as in the case of
interested witnesses.

G.S. 15A-1052(c) (emphasis supplied). The emphasized language in-
dicates that the subsection applies only to judicial orders of im-
munity, not to informal grants of immunity in the exercise of
prosecutorial discretion.

This conclusion appears confirmed by the presence of G.S.
15A-1054 and -1055 and the official commentary thereto. G.S.
15A-1054(a) gives prosecutors discretionary authority to enter
into arrangements “[w]lhether or not a grant of immunity is con-
ferred.” The official commentary refers to these as “more infor-
mal assurance[s] of lenience” or “quasi-immunity.” G.S. 15A-1054
official commentary. G.S. 15A-1055 refers in three instances to a
“grant of immunity or . . . an arrangement under G.S. 15A-1054,”
and the official commentary makes the identical distinction. (Em-
phasis supplied.) The statute and the commentary thereto in-
dicate, then, that G.S. 15A-1052(c) applies only where a judicial
order granting immunity has been issued. G.S. 15A-1054(c} pro-
vides a different safeguard, #e., a requirement of written advance
notice to defense counsel, where, as here, an arrangement for
truthful testimony is made in the exercise of prosecutorial discre-
tion pursuant to G.S. 15A-1054.

We are cognizant of decisions which appear to require com-
pliance with G.S. 15A-1052(c) in cases where the witness testified
pursuant to an agreement with the prosecutor under G.S.
15A-1054. See, e.g., State v. Hardy, 293 N.C. 105, 235 S.E. 2d 828
(1977) (witness testified under a plea bargain arrangement with
prosecutor; court stated that G.S. 15A-1052(c) required instruction
that he was interested witness whose testimony should be
carefully serutinized); State v. Morgan, 60 N.C. App. 614, 299 S.E.
2d 823 (1983) (witness granted immunity from prosecution under
G.S. 15A-1054 agreement with prosecutor; failure to instruct pur-
suant to G.S. 15A-1052(c) one of grounds for requiring new trial).
But see State v. Pollock, 56 N.C. App. 692, 289 S.E. 2d 588
(witness testified pursuant to agreement with prosecutor that five
of six charges would be dismissed; court stated that since no
grant of immunity given, scrutiny instruction not required absent
special request), disc. rev. denied and appeal dismissed, 305 N.C.



84 COURT OF APPEALS [65

State v. Maynard

590, 292 S.E. 2d 573 (1982); State v. Bagby, 48 N.C. App. 222, 268
S.E. 2d 233 (1980) (witness testified pursuant to agreement with
prosecutor for sentence recommendation; agreements for charge
reduction or sentence recommendation do not constitute grant of
immunity, so special request is required in order to give scrutiny
instruction), disc. rev. denied, 301 N.C. 723, 276 S.E. 2d 284 (1981).
There was no special request here. Further, in the most recent
pronouncement on this question our Supreme Court stated that
where there is no evidence of a formal grant of immunity, “N.C.
G.S. § 15A-1052(c) (1978), which requires the trial court to inform
the jury of a grant of immunity and to ‘instruct the jury as in the
case of interested witnesses,” is not applicable.” State v. Bare, 309
N.C. 122, 126-127, 305 S.E. 2d 513, 516 (1983). We thus conclude
that the court did not err in failing to comply with G.S.
15A-1052(c).

Conceding error, arguendo, defendant has not sustained his
burden of showing prejudice therefrom. G.S. 15A-1443(a); State v.
Loren, 302 N.C. 607, 613, 276 S.E. 2d 365, 369 (1981). The record
establishes that the jury was fully informed of the arrangement
between the witness Scott and the prosecutor. The prosecutor
asked the witness whether he had entered such an agreement,
and he responded in the affirmative. On cross-examination defend-
ant elicited the following testimony: the witness had committed
other crimes while under immunity in this case; he was then an
inmate; he had served as an informant and was “jail wise”; he
received a bond reduction in exchange for his agreement; he had
promised to give defendant to the State “on a silver platter”; and
he would do “just about anything” to get out of jail. The detective
who originally dealt with the witness confirmed the “silver plat-
ter” and “jail wise” testimony, and testified that the prosecutor
did not want to buy a “pig in a poke” in dealing with the witness.
He specifically testified that the witness would not be prosecuted
in this case. The court gave an accomplice instruction, directing
the jury to examine the testimony of this witness “with the
greatest care and caution, and in light of his interest as an ac-
complice.” It also reminded the jury of the “silver platter” deal in
its summary of the evidence. In these circumstances the jury
could not have been unaware of the nature of the witness or of
the agreement. Cf. State v. Morgan, supra (where witness con-
sistently denied deal).



N.C.App.] COURT OF APPEALS 85

State v. Maynard

Finally, the owner of the stolen items testified that they had
been stolen between 5 January 1981 and 11 January 1981. The
purchaser of the items from defendant testified that defendant
brought them to his house on 10 January 1981. The owner
positively identified as his the items recovered from the pur-
chaser. Defendant sold the goods to the purchaser for substantial-
ly less than their fair market value and later warned the
purchaser that the law might be *coming out.” Thus, even
without the testimony of the witness Scott, there was evidence
sufficient to raise a reasonable inference of defendant’s guilt of
possession of stolen property. See State v. Greene, 289 N.C. 578,
223 S.E. 2d 365 (1976) (possession of stolen property one week
after theft allowed inference defendant was the thief); see also
State v. Perry, 305 N.C. 225, 287 S.E. 2d 810 (1982).

For the foregoing reasons, these assignments of error are
overruled.

II.

[2] Defendant contends the court erred in omitting from its sum-
mary of the evidence “any and all evidence favorable to [him].”
Defendant offered no evidence, but relied on evidence elicited
upon cross-examination of the State’s witnesses.

The court cited the evidence that the State’s witness Scott,
not defendant, had actually broken the lock on the door of the
building from which the stolen tools and equipment were taken. It
devoted a substantial portion of its summary to the crucial
feature of defendant’s case, viz, that Scott had promised “to give
the Defendant to the State on a silver platter.” The evidence
omitted was neither substantive nor clearly exculpatory in
nature, tending rather to show bias and interest on the part of
the State’s witnesses. The court thus was not required to sum-
marize it. State v. Moore, 301 N.C. 262, 276-78, 271 S.E. 2d 242,
251-52 (1980). We find no substantive merit to this contention.

We further find that procedurally defendant has waived his
right to object on appeal by failure to do so in the trial court.
N.C. R. App. P. 10(b)2); State v. Bennett, 308 N.C. 530, 535, 302
S.E. 2d 786, 790 (1983). At the conclusion of the charge the court
excused the jury to deliberate, and immediately asked if counsel
wished to note “objections, additions or omissions . .. in the
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charge.” Defense counsel responded: “We have no objections.”
While Rule 21, General Rules of Practice for Superior and District
Courts, provides that opportunity to object to the charge shall be
given “before the jury begins its deliberations,” it also provides
that the court may recall the jury to correct its instructions. In
light of this power to recall the jury, we perceive no possible
prejudice to defendant in the fact that the opportunity to object
was granted immediately following excusing the jury to
deliberate, rather than before. Further, because defendant had no
objection to offer, the timing of the opportunity to object was im-
material. See State v. Owens, 61 N.C. App. 342, 343, 300 S.E. 2d
581, 582 (1983).

Finally, contrary to defendant’s contention, no “plain error”
appears. See State v. Odom, 307 N.C. 655, 660-61, 300 S.E. 2d 375,
378 (1983).

No error.

Chief Judge VAUGHN and Judge PHILLIPS concur.

ELIZABETH S. ALLEN (Smits) v. TONY PHILLIP ALLEN

No. 8221DC1134
(Filed 15 November 1983)

Divorce and Alimony § 27— child custody action—erroneous attorney fee order

An order in a child custody action directing plaintiff mother to pay fees of
defendant father's attorney in the amount of $13,860.00 and his expenses of
$2,569.20 must be vacated where it was entered without notice to or the
presence of plaintiff or her counsel, and it contained no findings that defendant
was acting in good faith and had insufficient means to defray the expenses of
the suit.

APPEAL by plaintiff from Tash, Judge. Judgment entered 21
May 1982 in District Court, FORSYTH County. Heard in the Court
of Appeals 19 September 1983.

The parties, divorced in October, 1979, have a six year old
daughter, whose custody has been contested since shortly there-
after, both in this Court and elsewhere. The judgment appealed
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from directs plaintiff to pay the fees of defendant’s attorney in
the amount of $13,860.00 and his expenses in the amount of
$2,569.20. Earlier developments in the case pertinent hereto
follow:

By the divorce judgment incorporating therein the parties’
earlier contract and deed of separation, which awarded plaintiff
custody of the child and allowed defendant scheduled visitation,
custody and visitation have been under the court’s control ever
since. Both parties remarried and shortly thereafter both became
dissatisfied with the custody and visitation arrangements. In
February, 1980, defendant filed a motion alleging changed cir-
cumstances and requesting that custody be changed to him. Plain-
tiff responded, alleging defendant’s failure to conform to the
visitation terms and harassing telephone calls by defendant’s new
wife, and countermoved that defendant be adjudged in contempt.
Hearings on the motion and countermotion were scheduled, con-
tinued, and rescheduled until May 19, 1980, when hearing was
finally had and an order with respect thereto was entered June 9,
1980. Before the hearing, however, plaintiff's counsel was permit-
ted to withdraw and she and the child had joined her new hus-
band in Hawaii, and the hearing was held in her absence. By the
June 9, 1980 order, the judge awarded custody of the child to
defendant. In doing so the judge made just one finding of fact and
one conclusion of law relating to attorney’s fees as follows:

XV. THAT the Court finds that the defendant has in-
curred substantial attorney fees in this matter; however, the
Court will reserve ruling on the amount of the attorney fees
until such time as the child has been returned to the jurisdic-
tion of Forsyth County.

6. That the plaintiff shall be responsible for the attorney
fees incurred on behalf of the defendant; however, the Court
will withhold ruling as to the amount of attorney fees at this
time and shall rule on the attorney fees at such time as the
plaintiff is brought before the Court.

In August, 1980, defendant and his attorney went to Hawaii
and obtained a court order there directing plaintiff to surrender
the child to him, which she did, and defendant brought the child
back to North Carolina. Plaintiff obtained new counsel and in Oc-
tober, 1980, alleging surprise, excusable neglect and lack of
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notice, moved that the June 9, 1980 order be set aside pursuant
to the provisions of Rule 60 of the Rules of Civil Procedure. By
order entered 5 December 1980 the motion was denied and upon
appeal to this Court the order was affirmed by an unpublished
opinion filed therein March 16, 1982 [Allen v. Allen, 56 N.C. App.
467, 291 S.E. 2d 370 (1982)].

By motion filed April 13, 1982, plaintiff alleged a change in
circumstances and requested that custody of the child be re-
turned to her. By affidavit sworn to May 20, 1982, defendant’s
counsel itemized his expenses and time spent on the case, which
included 72 hours in Hawaii. So far as the record reveals, a copy
of the affidavit was not furnished plaintiff's counsel; nor was he
notified when the court would consider defendant’s affidavit and
determine the matter. By judgment entered ex parte the next
day, May 21, 1980, plaintiff was directed to pay the defendant’s
counsel $13,860.00 in fees and $2,569.20 for expenses. Though the
judgment, which states it is based upon the June 9, 1980 order
and counsel’s affidavit, contains various findings as to the legal
services rendered and appropriate hourly compensation therefor,
neither it nor the June 9, 1980 order contains any finding that
defendant is unable to pay the fees and expenses of his counsel.

Richard A. Lucey for plaintiff appellant.
Carl F. Parrish for defendant appellee.

PHILLIPS, Judge.

Though all proceedings appealed from are presumed to be
correct until the contrary is discovered or shown, London v. Lon-
don, 271 N.C. 568, 157 S.E. 2d 90 (1967), the presumption as to this
proceeding survived only until the record was looked at. Because
from any angle that the record is viewed, error is both manifest
and unusually multitudinous, particularly for a routine, one prob-
lem case like this.

If Paragraphs XV and 6 of the June 9, 1980 order are deemed
to constitute a valid judicial base upon which to engraft a later
determination that plaintiff must pay defendant’s attorney a cer-
tain sum, and they are the only base that there is, the judgment
appealed from must fail, since it was not entered in accord there-
with. The earlier order expressly provided that the amount of the



N.C.App.] COURT OF APPEALS 89

Allen v. Allen

attorney’s fees would not be ruled on until “such time as the
plaintiff is brought before the Court.” Establishing the amount
due from plaintiff in consultation with only counsel for the defend-
ant, without any notice at all to plaintiff or her counsel, clearly
did not meet the condition stated. But even if the order had not
so provided, the ex parte judgment could not stand; because
under our system litigating parties have a right, not only to be
present, but to be heard when their substantial rights and duties
are being adjudged; and having legal services that one is required
to pay for determined to be worth more than $16,000 is a substan-
tial matter legally to any litigant.

The court, no doubt, was under the impression that, since
plaintiff’s responsibility for paying had already been determined,
at least to his satisfaction, the amount to be paid could be deter-
mined when he saw fit without affording plaintiff the opportunity
to participate therein. But determining what sum is reasonable to
pay another litigant’s lawyer in a custody case is a judicial, rather
than a ministerial or clerical function, as the statute proceeded
under, G.S. 50-13.6, plainly states, and plaintiff was entitled to
have the determination made in the usual way judicial determina-
tions are made—in court, before both parties, with each having
the opportunity to present information and their views with re-
spect to it. Nor was it just a matter of assessing the value of
services, the reasonableness and necessity of which had already
been established. All that the prior order determined was that de-
fendant’s counsel had rendered services and plaintiff was to be
liable for them; the nature, extent, and necessity for the various
services later itemized was not determined, and plaintiff had a
right to question the necessity or reasonableness of any service
claimed, as well as the worth of any service approved. Finally,
even if the limited determination made in June, 1980 had been
judicially binding, it applied only to services rendered up to that
time; it certainly did not apply to future services, as the court er-
roneously assumed in giving value to services that were not per-
formed until several months after the order was entered.

The prior order was no proper judicial base for requiring
plaintiff to pay the fees of defendant’s attorney, however, because
none of the steps required by law to make plaintiff responsible
for defendant’s counsel fees were taken at that time. At most, it
was just the expression of an intention by the court to tax de-
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fendant’s counsel fees against plaintiff at some later time; it had
none of the elements that make judicial determinations binding on
parties and courts alike. In relevant part, G.S. 50-13.6 provides:
“[The court may in its discretion order payment of reasonable at-
torney's fees to an interested party acting in good faith who has
insufficient means to defray the expense of the suit.” This provi-
sion has been interpreted as requiring that before attorney’s fees
can be taxed thereunder, the facts required by the statute—that
(1) movant is acting in good faith, and (2) has insufficient means to
defray the expenses of the suit—must be both alleged and
proved. Hudson v. Hudson, 299 N.C. 465, 263 S.E. 2d 719 (1980). In
this proceeding neither of the facts required by the statute have
been either alleged or proved by the appellee; nor were they
found to exist by the judge and the record contains no evidence
as to either of them. Thus the judgment appealed from must be
vacated. If it should later be alleged and proved that appellee is
entitled to have plaintiff pay his counsel fees, in addition to the
findings usually required in matters of this kind, it would be
necessary in this instance, it seems to us, to make findings not
merely as to the reasonableness of hourly compensation for legal
services, but as to the nature and extent of the legal work done
in Hawaii and whether it was necessary for North Carolina coun-
sel to go there to accomplish it, or whether it could have been as
efficaciously accomplished in much less time by counsel that was
obtained there anyway.

Contrary to appellee’s argument, the issue raised by this ap-
peal was neither determined nor foreclosed by the earlier appeal.
That appeal merely resolved the trial judge’s refusal to set aside
the July 9, 1980 order, the effective provisions of which trans-
ferred custody of the child from plaintiff to defendant. The issues
then raised by plaintiff's motion were excusable neglect, notice,
and the like; the issue of attorney’s fees was neither raised nor
raisable at that time, because no fees had been ordered. That the
order, which expressed the intention to tax defendant’s attorney
fees against plaintiff at some future time, was not set aside does
not prevent us from considering the legality of the fees that have
now been assessed. Obviously, the time to contest an order based
on statutory authority to award reasonable attorney's fees is
when fees are awarded and not before.
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Judgment vacated.

Chief Judge VAUGHN and Judge WHICHARD concur.

EDWARD R. SCHELL v. JAMES C. COLEMAN, DON H. GARREN, aND
PEERLESS INSURANCE COMPANY, INC., A CORPORATION

No. 82295C1291
(Filed 15 November 1983)

Attorneys at Law § 5.1; Rules of Civil Procedure § 8.1— professional malpractice
action—matter in controversy exceeding $10,000.00 —failure to properly state
relief demanded —failure to dismiss action—abuse of discretion

A trial judge abused his discretion by failing to dismiss plaintiff’s action
on the basis of a flagrant violation of Rule 8(a)2) and the resulting adverse
publicity where plaintiff stated demands in his complaint for damages totaling
almost $2 million arising from his legal malpractice claim.

APPEAL by plaintiff from Kirby, Judge. Judgment entered 11
March 1982 in Superior Court, HENDERSON County. Cross-appeal
by defendant James C. Coleman from Lewts, Judge. Order
entered 3 March 1981 in Superior Court, BUNCOMBE County.
Heard in the Court of Appeals 27 October 1983.

Plaintiff instituted this action against James C. Coleman to
recover for alleged attorney malpractice and mismanagement of a
receivership. Plaintiff also named Don H. Garren and Peerless In-
surance Company, Inc. as defendants but voluntarily dismissed
the action as to these parties. Defendant Coleman filed a motion
to dismiss the complaint on the grounds the complaint is in viola-
tion of Rule 8(a)2) of the North Carolina Rules of Civil Procedure
in that it states a demand for monetary relief in the amount of
$1,950,000. On 3 March 1981, Judge Lewis entered an order deny-
ing defendant’s motion.

Coleman later filed motions to dismiss the action, for judg-
ment on the pleadings, and for summary judgment. After a hear-
ing, Judge Kirby granted Coleman’s motions and dismissed the
complaint. From the judgment entered, plaintiff appealed. From
the order denying the motion to dismiss on the grounds of the
Rule 8 violation, Coleman cross-appealed.
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Lentz, Ball and Kelley by Ervin L. Ball, Jr., and Herbert L.
Hyde for plaintiff appellant.

Womble, Carlyle, Sandridge and Rice by H. Grady Barnhill,
Jr., William C. Raper, and Michael E. Ray, and Petree, Stockton,
Robinson, Vaughn, Glaze and Maready by Norwood Robinson for
defendant appellee James C. Coleman.

HILL, Judge.

We first address the merits of Coleman’s cross-assignment of
error by which he argues the trial court erred in failing to
dismiss plaintiff's action on the basis of the flagrant violation of
Rule 8(a)2) and the resulting adverse publicity. Rule 8(al2) states,
in relevant part:

[In all professional malpractice actions . . . wherein the mat-
ter in controversy exceeds . . . ten thousand dollars ($10,000),
the pleading shall not state the demand for monetary relief,
but shall state that the relief demanded is for damages . . .
in excess of ten thousand dollars. . . .

Plaintiff clearly violated this rule when he stated demands in his
complaint for damages totaling almost two million dollars arising
from his legal malpractice claims.

The trial court refused to dismiss plaintiff's action on the
basis of the rule violation and instead ordered that the prayer for
relief be amended to allege damages in excess of $10,000, and that
“Plaintiff file a new Page 5 [of the complaint] to conform with the
Amendment as ordered above.” Coleman notes that plaintiff
never sought to amend his complaint to comply with the rule,
rather the amendment was ordered by the court on its own initia-
tive. Moreover, Coleman claims the record shows that plaintiff
has never filed the corrected Page 5 as ordered by the court and
that the offensive prayer for relief remains as originally stated.

The question of the propriety of the use of the Rule 41(b)
power of dismissal as a sanction for violation of the Rule 8(a)(2)
proscription has only recently been addressed by this Court. In
Jomes v. Boyce, 60 N.C. App. 585, 299 S.E. 2d 298 (1983), which
was the first case in which this Court interpreted Rule 8(a)2), it
was held that the Rule 41(b) power of dismissal was a permissible
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sanction for violation of Rule 8(a)(2). Jones was an attorney mal-
practice action brought pro se by an inmate at Central Prison. In
the ad damnum clause of the complaint, plaintiff prayed for a
total of three million dollars in damages. Defendant moved that
the action be dismissed pursuant to Rule 41(b) for plaintiff’s
failure to comply with Rule 8(a)(2). Plaintiff moved to amend the
complaint. The court refused to allow amendment and granted
defendant’s motion to dismiss.

On appeal, this Court held the trial court did not abuse its
discretion in denying the motion to amend and in dismissing the
action in its entirety. The court explained:

The General Assembly enacted G.S. 1A-1, Rule 8(a)2), in
response to a perceived crisis in the area of professional
liability insurance. A study commission thereon recom-
mended “elimination of the ad damnum clause in professional
malpractice cases [to] avoid adverse press attention prior to
trial, and thus save reputations from the harm which can
result from persons reading about huge malpractice suits and
drawing their own conclusions based on the money de-
manded.” (Citation omitted.)

Rule 8(a)(2) prescribes no penalty for violation of its pro-
scription against stating the demand for monetary relief. Ab-
sent application of the Rule 41(b) provision for dismissal for
violation of the rules, litigants could ignore the proscription
with impunity, thereby nullifying the express legislative pur-
pose for its enactment.

Jones v. Boyce, 60 N.C. App. at 587, 299 S.E. 2d at 300.

In Harris v. Maready, 64 N.C. App. 1, --- S.E. 2d --- (1983),
this Court relying on Jones v. Boyce, supra, held the trial court
abused its discretion by failing to allow the defendant’s motion to
dismiss for a violation of Rule 8(af2). In Harris, which was also an
attorney malpractice action, the plaintiff stated in several parts of
the complaint her demand to recover damages of five million
dollars. Defendant moved to dismiss the action on the grounds the
complaint violated Rule 8(a}2), which motion was denied. The
plaintiff purported to amend her complaint as a matter of right
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but in so doing failed to delete all of the offending paragraphs. As
a result, it was still clear from a reading of the complaint as a
whole that the action was one based on professional malpractice
which contained a demand for damages of five million dollars.

The court’s holdings in these cases do not dictate that a court
must dismiss an action if there is a Rule 8(a)(2) violation. The Rule
41(b) power of dismissal is only a permissible sanction, not a man-
datory one. Allowance of a motion to dismiss on the basis of a
Rule 8 violation is discretionary with the court. See Jones, supra
at 586. But as illustrated by Harris, an abuse of discretion may be
found if the court denies a motion to dismiss when there was a
flagrant violation of the rule.

The present case illustrates the type of violation which is
flagrant and justifies the extreme sanction of a Rule 41(b)
dismissal. Like the plaintiff in Harris, the plaintiff here was al-
lowed the opportunity to cure his violation by amending the com-
plaint yet he failed to do so. Furthermore, plaintiff aggravated
the violation by having Coleman served in open court, by inform-
ing the North Carolina Department of Insurance that a lawsuit
existed against attorneys James C. Coleman and Don Garren in
the amount of two million dollars ($2,000,000) for misappropria-
tions, and by causing adverse radio and newspaper publicity.

Soon after plaintiff initiated this action, articles appeared in
the Ashewville Citizen and the Times-News of Hendersonville en-
titled respectively, “2 Hendersonville Attorneys Named in $2
Million Suit” and “Local Lawyers Sued” in which specific
reference was made to the amount of the claim for damages. Ad-
ditionally, a radio station in Hendersonville, North Carolina
broadcasted hourly on 23 October 1980 similar reports of
plaintiff’s two million dollar lawsuit against Coleman. Coleman
stated he received telephone calls from friends, clients and other
attorneys about the adverse publicity.

Plaintiff’s violation of Rule 8(a)f2) may have caused irrepara-
ble harm to Coleman’s professional reputation and to his ability to
receive a fair trial. Such are the evils sought to be avoided by the
rule. Given the flagrant and aggravated nature of plaintiff's viola-
tion of the rule, we are compelled to hold the trial court abused
its discretion in denying defendant’s motion to dismiss.
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Plaintiff has raised on appeal the question of the constitu-
tionality of Rule 8(a)(2). This issue was not raised or considered in
the trial court; therefore, it is not properly before us. See
Durham v. Manson, 285 N.C. 741, 208 S.E. 2d 662 (1974); Manage-
ment, Inc. v. Development Co., 46 N.C. App. 707, 266 S.E. 2d 368,
appeal dismissed, 301 N.C. 93, 273 S.E. 2d 299 (1980).

In our discretion under Rule 2 of the North Carolina Rules of
Appellate Procedure, we would like to address briefly the merits
of plaintiff's appeal. Plaintiff assigns as error the entry of sum-
mary judgment against him. Plaintiff alleged that Coleman
negligently and willfully failed to discharge his duty as a receiver
of property owned in part by plaintiff, and negligently and willful-
ly failed to faithfully and adequately represent plaintiff as his at-
torney. The court after considering the pleadings, the file in the
case in which Coleman allegedly failed to adequately represent
plaintiff, plaintiff’s deposition, and the arguments and briefs of
the parties, concluded that defendant was entitled to summary
judgment. We agree.

The evidence tends to show that Coleman adequately and
properly represented plaintiff as his attorney and exercised
reasonable care and diligence in the use of his skills. It further
shows that Coleman as receiver acted at the direction and by the
authority of the court administering the receivership. Plaintiff
has asserted disagreement with Coleman’s professional judgment
and dissatisfaction with the way the receivership property was
managed, but he has not produced any evidence to support his
claims that Coleman is guilty of negligence or wrongful conduct.
Therefore, the trial court correctly granted summary judgment
for defendant.

Affirmed.

Judges BECTON and JOHNSON concur.
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POPULATION PLANNING ASSOCIATES, INC. v. LINDA MEWS anp ROMEOQ,
INC.

No. 82158C1145
(Filed 15 November 1983)

1. Judgments § 10— breach of consent judgment— jury question

A jury question was presented as to whether defendants breached a con-
sent judgment by using an old Carrboro post office box address in magazine
advertising for their mail order business after June 1980 where the judgment
required defendants to use a Chapel Hill rather than a Carrboro address in
their magazine advertising after June 1980, plaintiffs presented evidence that
defendants sent orders for advertisements to be “picked-up” and reused by
publications after June 1980, and defendants presented evidence that adver-
tisements with the old address were published after June 1980 due to
publisher error. However, the evidence was insufficient to be submitted to the
jury on the issue of defendants’ willful violation of the consent judgment.

2, Unfair Competition § 1— use of address similar to competitor’s—no unfair
trade practice
The use of an address which is similar to a competitor’s address is not
equivalent to “passing-off” one’s goods as those of the competitor and does not
constitute an unfair trade practice within the purview of G.S. 75-1.1 et seq.

3. Evidence § 41— opinion testimony —invasion of province of jury
The trial court properly refused to permit plaintiff's president to state his
opinion as to the amount of damages suffered by plaintiff’s mail order business
as the result of defendants’ use of its old mailing address in magazine advertis-
ing in breach of a consent judgment since the amount of damages was the
ultimate issue to be determined by the jury, and the witness could only give
factual testimony from which the jury could arrive at the amount of damages.

4. Rules of Civil Procedure § 70— damages for breach of consent judgment— Rule
70 motion inappropriate

Where plaintiff's complaint stated a claim for damages for breach of a con-
sent judgment which required a specific act, a G.S. 1A-1, Rule 70 motion to en-
force the consent judgment by an order that the act be performed by “another
party appointed by the judge” would not be appropriate.

APPEAL by plaintiff from Martin (John C.), Judge. Judgment
entered 4 June 1982 in Superior Court, ORANGE County. Heard in
the Court of Appeals 22 September 1983.

Before June of 1978, Linda Mews was Vice President and
General Manager of Population Planning Associates, Ine., doing
business as Adam & Eve. In that capacity, she supervised Adam
& Eve’s advertising in various publications. Adam & Eve, a mail
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order business, had used the following address in their adver-
tisements for eight years: P.0. Box 400, Carrboro, North Carolina
27510.

On 7 June 1978, Mews left the employment of Population
Planning Associates, Inc. On 20 June 1978, she formed a North
Carolina corporation, Romeo, Inec. On 28 June 1978, Romeo, Inc.,
began operating a mail order business which sold essentially the
same products as Adam & Eve. The address that Romeo, Inec.
used in its advertisements was: P.O. Box 200, Carrboro, North
Carolina 27510. Romeo, Inc. and Adam & Eve advertised in many
of the same magazines.

In August of 1978, Population Planning Associates instituted
a lawsuit against Mews and Romeo, Inc., concerning, inter alig,
the use of the similar Carrboro address in Romeo, Inc.’s adver-
tisements. The lawsuit was settled through a consent judgment
on 18 February 1980. The consent judgment required Romeo, Inc.
to secure and utilize a Chapel Hill Post Office box address for all
advertisements in Playgirl, Penthouse, and Ou¢ magazines begin-
ning with the June 1980 issues and in all other consumer publica-
tions beginning with the July 1980 issues. These deadlines
allowed for the required lead time for placing or changing adver-
tisements in the magazines.

Subsequent to June 1980, advertisements for Romeo ap-
peared in both Playgir! and Penthouse with the Carrboro address.
On 22 December 1980, Population Planning Associates filed a com-
plaint against Mews and Romeo, Inc., alleging breach of the con-
sent judgment, willful violation of the consent judgment, fraud in
cashing checks made payable to plaintiff, failure to send
misdirected mail to plaintiff, and unfair and deceptive trade prac-
tices in violation of G.S. 75-1.1 et seq. Plaintiff alleged damages of
$7,000.00.

On 1 June 1982, the trial court granted defendants’ Rule
12(b)(6) motion to dismiss the third and fourth claims for relief
(fraud in cashing plaintiff's checks and failure to redirect
plaintiff's mail) for failure to state a claim for relief. Their Rule
12(b)(6) motion was denied with respect to the first, second and
fifth claims for relief (breach of the consent judgment, willful
violation of the consent judgment, and unfair trade practices). The
case was tried before a jury. At the close of the plaintiff's
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evidence, the trial judge granted defendants’ motion for directed
verdict as to all remaining claims.

From this judgment, plaintiff appeals. Defendant cross-ap-
peals the trial court’s denial of defendants’ Rule 12(b)6) motion
with respect to plaintiff's first, second and fifth claims for relief.

Manning, Osborn & Frankstone, by J. Kirk Osborn, for
plaintiff-appellant.

Haywood, Denny & Miller, by George W. Miller, Jr., for
defendant-appellees.

EAGLES, Judge.

Plaintiff’'s first assignment of error is that the trial court
erred at the end of all the evidence when it granted defendants’
motion to dismiss plaintiff's first (breach of the consent
judgment), second (willful violation of the consent judgment), and
fifth (unfair trade practices) claims for relief. In considering de-
fendants’ motion for a directed verdict pursuant to Rule 50 of the
Rules of Civil Procedure, the question presented is whether all
the evidence which supports plaintiff's claim, when taken as true,
considered in the light most favorable to plaintiff and given the
benefit of every reasonable inference in the plaintiff’'s favor which
may be legitimately drawn therefrom, is sufficient for submission
to the jury. Tripp v. Pate, 49 N.C. App. 329, 271 S.E. 2d 407
(1980). A directed verdict motion by defendants may be granted
only if the evidence is insufficient, as a matter of law, to justify a
verdict for plaintiff. Arnold v. Sharpe, 296 N.C. 533, 251 S.E. 2d
452 (1979).

[1] Plaintiff's first claim for relief alleges that defendants
breached the consent order by using the old Carrboro post office
box designation in advertising after June 1980. Plaintiff's evi-
dence showed that defendants published 12 advertisements in
various publications that were in violation of the consent judg-
ment, that defendants had requested publications to ‘‘pick up”
and reuse advertisements that had used the old Carrboro address
for Romeo, Inc. instead of preparing and submitting to the
publications new advertisements on which the new address was
printed, and that defendants sent insertion orders for adver-
tisements with the old address to be “picked up” and reused by
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publications after June 1980. Through cross examination, defend-
ants presented evidence showing that advertisements with the
old address were published after June 1980 due to publisher er-
ror. This presents a factual dispute as to whether defendants
complied with the consent judgment. A verdict may not be di-
rected when the facts are in dispute, and the credibility of
testimony is for the jury, not the trial judge. Cutts v. Casey, 278
N.C. 390, 180 S.E. 2d 297 (1971). Here, there was a question of fact
to be determined by the jury, and we hold that the directed ver-
dict as to the first claim for relief was improperly granted.

Plaintiff’'s second claim for relief alleges that defendants
willfully violated the consent judgment. Although plaintiff's
evidence tends to show a violation of the consent judgment by
publication of Romeo, Inc. advertisements with the old Carrboro
address, there was no evidence presented to indicate that defend-
ants acted willfully. The evidence shows that defendants’ inser-
tion orders for advertisements with the old address to be “picked
up” and reused by publications after June 1980 were mailed after
defendants had already informed those publishers that the Carr-
boro address was not to be used in any future ads. Because there
was no evidence that defendants willfully violated the consent
judgment, we hold that the directed verdict as to the second
claim was properly granted.

[2]1 Plaintiff's fifth claim for relief alleges that defendants’ viola-
tion of the consent judgment constituted an unfair trade practice
in violation of G.S. 75-1.1 et seq. We find no merit in plaintiff's
contention that use of an address that is similar to a competitor’s
address is equivalent to “passing off” one’s goods as those of a
competitor and constitutes an unfair trade practice. We find that
plaintiff introduced no evidence that defendants published false or
misleading advertisements so as to perpetrate an unfair or decep-
tive act or practice or an unfair method of competition within the
meaning of G.S. 75-1.1 et seq. See, Harrington Mfg. Co. v. Powell
Mfg. Co., 38 N.C. App. 393, 248 S.E. 2d 739 (1978), rev. and cert.
denied, 296 N.C. 411, 251 S.E. 2d 469 (1979). The directed verdict
as to the fifth claim was properly granted.

[3] Plaintiff's final assignment of error is that the trial court
erred in sustaining defendants’ objections to opinion testimony by
Phil Harvey, the President of Adam & Eve and of another mail
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order firm, as to the amount of damages to the plaintiff as a
result of the publication of defendants’ advertisements with the
old Carrboro address. Opinion evidence is not generally admis-
sible if, in lieu of stating his conclusion, the witness can relate the
facts so that the jury will have an adequate understanding of
them and if the jury is as well qualified as the witness to draw in-
ferences and conclusions from the facts., 1 Brandis, N.C. Evidence
§ 124 (2d rev. ed. 1982). Here, plaintiff questioned Harvey on his
familiarity with mail order marketing and then asked his opinion
as to plaintiff's damages as a result of the publication of defend-
ants’ advertisements with the old Carrboro address. Defendants’
objections to Harvey giving his conclusory opinion as to the
amount of damages were properly sustained. Here the amount of
damages is the ultimate issue to be determined by the jury. See,
Lowe v. Hall 227 N.C. 541, 42 S.E. 2d 670 (1947). Harvey's
testimony was properly restricted to offering factual testimony
from which the jury could arrive at an amount of damages. See, 1
Brandis, N.C. Evidence § 126 n. 62 (2d rev. ed. 1982).

[4] Defendants cross-assign as error the trial court’s denial of
defendants’ Rule 12(b)(6) motion with respect to plaintiff's first,
second and fifth claims for relief. Defendants contend that the ap-
propriate relief from noncompliance with a consent judgment is a
proceeding pursuant to Rule 70, N.C. R. Civ. P. Rule 70 empowers
the court to enforce a judgment that requires performance of a
“specific act” by ordering that the act be done by “another party
appointed by the judge.” A motion pursuant to Rule 70 would be
proper here if plaintiff simply wanted specific performance. Here,
plaintiff alleged damages as a result of noncompliance, and where
damages are alleged because of noncompliance with a consent
judgment, a Rule 70 motion is inappropriate. The present lawsuit
is the appropriate avenue by which plaintiff may seek relief.

The denial of the motion to dismiss plaintiff’'s claims merely
served to allow the action to be tried. No final judgment was in-
volved at that point, and defendant was not deprived of any sub-
stantial right which could not be protected by timely appeal from
the trial court’s ultimate disposition of the case. An adverse rul-
ing on a Rule 12(b)(6) motion is in most cases an interlocutory
order from which no direct appeal can be taken. State, Child Day-
Care Licensing Comm'n v. Fayetteville Street Christian School,
299 N.C. 351, 261 S.E. 2d 908, appeal dismissed, 449 U.S. 807, 101
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S.Ct. 55, 66 L.Ed. 2d 11 (1980). Because we uphold the directed
verdict granted against plaintiff in the second and fifth claims for
relief, we need not address the denial of the Rule 12(b)6) motions
as to these claims. As to the first claim, the allegations of the
complaint must be taken as true, and on that basis the court must
decide as a matter of law whether the allegations state a claim
for which relief may be granted. See Stanback v. Stanback, 297
N.C. 181, 254 S.E. 2d 611 (1979). We hold that the allegations of
plaintiff’s first claim of action state a valid claim for breach of the
consent judgment, and we therefore uphold the trial court’s de-
nial of defendants’ Rule 12(b)}(6) motion as to that claim.

Directed verdict is reversed and new trial is ordered as to
plaintiff's first claim for relief.

Judges ARNOLD and WELLS concur.

STATE OF NORTH CAROLINA v. GLENN JUNIOR POTTS

No. 8317SC125
(Filed 15 November 1983)

1. Criminal Law § 138— aggravating factor that defendant took advantage of
position of trust—properly submitted
In a sentencing hearing upon defendant’s plea of guilty to second degree
murder, the trial court properly considered as an aggravating factor that
defendant took advantage of a position of trust and confidence to commit the
offense. The evidence tended to show that deceased was referred to as one of
defendant’s “best friends,” that minutes prior to the shooting deceased told
defendant, “I thought we were friends,” and defendant responded that they
were; that deceased stated, “Well, we've been just like brothers. So why are
you trying to mess over me?”’; that after deceased was asked to leave, de-
ceased indicated that he was going to stay because he knew defendant would
not hurt him. ‘

2. Criminal Law § 138— aggravating factor that victim mentally infirm at time
killed — properly submitted
In a sentencing hearing upon defendant’s plea of guilty of second degree
murder, the trial court properly found as an aggravating factor that the victim
was mentally infirm at the time he was killed where the evidence tended to
show that defendant and deceased spent a short period of time drinking beer,
wine and almost a fifth of vodka, smoking marijuana and taking quaaludes;
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during this time and while in defendant's presence, deceased crushed a glass in
his hand and smashed a chair against the wall; after deceased and defendant
began fighting, deceased twice told defendant to shoot him; and deceased
refused to leave the trailer park after defendant obtained his shotgun. Fur-
ther, it would be unreasonable and unfair to allow defendant’s intoxication to
be considered a mitigating factor but not to allow the victim's intoxication to
be an aggravating factor. G.S. 15A-1340.4(a)j.

APPEAL by defendant from Hairston, Judge. Judgment
entered 18 October 1982 in Superior Court, SURRY County. Heard
in the Court of Appeals 18 October 1983.

Defendant was indicted for the first degree murder of Terry
Craig Tilley. Defendant pleaded guilty to second degree murder,
and in return, the State agreed to dismiss two related kidnapping
charges.

The State offered evidence at the lengthy sentencing hearing
tending to show that on the evening of 19 March 1982 Tilley and
his girlfriend, Lisa Bowman, visited Brenda Gwen at her trailer in
Mount Airy, North Carolina. Defendant and his brother were at
the trailer. Defendant and Tilley sat around listening to music
and drinking vodka. Around 7:00 p.m. the two women left the
trailer and returned an hour later with marijuana and quaaludes.
They gave the drugs to defendant and Tilley. Defendant then
began arguing with Gwen and threatened to kill her. Bowman
became alarmed and ran to get Tilley. Tilley had earlier left the
trailer and was attempting to crank defendant’s van. Tilley
returned to the trailer and asked defendant why he was threaten-
ing Gwen. Defendant replied that Gwen had not cashed a check
for him. Tilley and defendant then began arguing about the check,
and Tilley slapped defendant’s face. Defendant indicated he was
leaving, but Tilley suggested they talk and promised not to hit
him again.

Tilley’s brother ran to a nearby trailer and asked Bobby Beck
to break up the fight between defendant and Tilley. When Beck
reached Gwen’s trailer, Tilley had his fist balled up and said, “I
am fixing to eat both of you (Beck and defendant} up.” Defendant
then ran to Beck’s trailer. Tilley and Beck followed. Defendant
grabbed a shotgun from under Beck’s couch, and Tilley began
struggling with him. Tilley then backed off, unbuttoned his shirt
and told defendant to shoot him. Discovering that the shotgun
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was not loaded, defendant asked Beck for shells. Beck responded
that he had none. Tilley was then persuaded to leave the trailer.
After Tilley left, defendant demanded that Beck give him his
pistol. Defendant walked to the porch of the trailer with the
pistol in his hand. Tilley was standing outside. He dropped his
arms and told defendant, “Go ahead and Kkill me if that is what
you want.” Defendant fired at Tilley five or six times. He then
walked over to Tilley's body and began beating him in the face
with the pistol. Defendant returned to Beck’s trailer and wiped
blood from his hands. Several minutes later, he walked outside
and again started beating Tilley’s face.

Defendant presented evidence that he and Tilley began
drinking wine and beer around 2:00 p.m. on 19 March 1982, Later
in the day they shared a fifth of vodka, smoked marijuana and
swallowed quaaludes. Defendant’s former probation officer
testified that defendant cooperated with him during his probation
period. Defendant had been on probation for driving under the in-
fluence and two felonious assault convictions. There was further
testimony that defendant’s drinking increased when he lost his
job a month before Tilley’s murder.

After considering the foregoing evidence the sentencing
judge found the following aggravating factors pursuant to G.S.
15A-1340.4(a)1):

10. The victim was very young, or very old, or mentally or
physically infirm.

14. The defendant took advantage of a position of trust or
confidence to commit the offense.

15. The defendant has a prior conviction or convictions for
criminal offenses punishable by more than 60 days’ confine-
ment.

The following mitigating factor was found pursuant to G.S.
15A-1340.4(a)(2):

4. The defendant was suffering from a mental or physical
condition that was insufficient to constitute a defense but
significantly reduced his culpability for the offense.

After concluding that the aggravating factors outweighed the
mitigating factor, the judge sentenced defendant to 40 years.
From this sentence, defendant appeals.
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Attorney General Rufus L. Edmisten, by Assistant Attorney
General Kaye R. Webb, for the State.

W. David White, by W. David White, for defendant ap-
pellant.

ARNOLD, Judge.

Defendant assigns as error the first two aggravating factors
found by the court and the court’s failure to find more than one
mitigating factor. After careful examination of both the evidence
introduced at the sentencing hearing and the recent application of
the Fair Sentencing Aect, we conclude that the sentence is sup-
ported by the evidence and must be affirmed.

Under the Fair Sentencing Act, the sentencing judge’s dis-
cretion to impose a sentence greater or lesser than the presump-
tive term is bridled by the statutory requirement that he make
written findings of aggravating and mitigating factors. The judge
may consider such factors “that he finds are proved by the pre-
ponderance of the evidence, and that are reasonably related to
the purpose of sentencing . . . .” G.S. 15A-1340.4(a). See State v.
Ahearn, 307 N.C. 584, 300 S.E. 2d 689 (1983). “The trial judge
should be permitted wide latitude in arriving at the truth as to
the existence of aggravating and mitigating circumstances, for it
is only he who observes the demeanor of the witnesses and hears
the testimony.” Id. at 596, 300 S.E. 2d at 697. We find that this
standard of review was properly applied in the case now before
us.

[1] Defendant argues that the court erred in finding as an ag-
gravating factor that he took advantage of a position of trust and
confidence to commit the offense. In making this finding the judge
commented, “Your friend trusted you, lie opened his hands to you
and said, ‘Come on, kill me. I don’t think you will do it.’” Defend-
ant points out that our appellate courts have upheld a finding of
this aggravating factor in one instance: where the defendant was
charged with attempted rape of his ten year old stepdaughter.
State v. Goforth, 59 N.C. App. 504, 297 S.E. 2d 128 (1982), re-
versed and remanded for resentencing on other grounds, 307 N.C.
699, 307 S.E. 2d 162 (1983). He argues that the fact that he and
Tilley knew each other while serving time in prison and that
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Tilley urged defendant to kill him immediately before the
shooting, is not sufficient evidence of a relationship which would
inspire confidence or trust.

Throughout the sentencing hearing witnesses testified that
defendant and Tilley were good friends. Bobby Beck referred to
Tilley as one of defendant’s “best friends.” Brenda Gwen testified
that minutes prior to the shooting Tilley told defendant, “I
thought we were friends.” Defendant responded that they were.
Tilley then stated, “Well, we’ve been just like brothers. So why
are you trying to mess over me?” Defendant’s brother testified
that after Tilley and defendant struggled over the shotgun, he
asked Tilley to leave. Tilley indicated that he was going to stay
because he knew defendant would not hurt him.

The foregoing evidence was sufficient for the court to find
that because of the defendant’s and Tilley's friendship, Tilley
trusted defendant not to kill him. Defendant violated this position
of trust.

[2] Defendant next argues that the sentencing judge erred in
finding as an aggravating factor that the victim was mentally
infirm at the time he was killed. The judge noted that the prepon-
derance of the evidence showed that Tilley was drunk and defend-
ant knew it. Defendant, however, urges this Court to find that
voluntary intoxication of the victim is not included within the
definition of mental infirmity as it applies to G.S. 15A-1340.4(a)(1);.
The word “infirm” is not defined in this statute. Webster's New
Collegiate Dictionary (1977) defines “infirm” as “weak of mind,
will or character.” The evidence presented comports with this
definition.

The evidence at the sentencing hearing was that defendant
and Tilley spent a short period of time drinking beer, wine and
almost a fifth of vodka, smoking marijuana and taking quaaludes.
During this time and while in defendant’s presence, Tilley
crushed a glass in his hand and smashed a chair against the wall.
After Tilley and defendant began fighting, Tilley twice told de-
fendant to shoot him. He refused to leave the trailer park after
defendant obtained a shotgun. This evidence clearly shows that
Tilley’s capacity to recognize the danger of the situation, and to
therefore remove himself, was weakened by his intoxication. It is
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also uncontradicted that defendant was aware of Tilley’s intox-
icated condition. ‘

Intoxication of the defendant has been recognized as a
mitigating factor by the courts under G.S. 15A-1340.4(a)(2)d: “The
defendant was suffering from a mental or physical condition that
was insufficient to constitute a defense but significantly reduced
his culpability for the offense.” In fact, the sentencing judge here
found this to be a mitigating factor. It would be both unreason-
able and unfair to allow defendant’s intoxication to be considered
a mitigating factor but not to allow the vietim’s intoxication to be
an aggravating factor. Clearly the Legislature did not intend this
result.

Defendant’s remaining assignments of error involve the
failure of the sentencing judge to find that the vietim was a
voluntary participant in the crime; that defendant committed the
crime under duress, threat or compulsion and which significantly
reduced his culpability and that defendant’s immaturity or limited
mental capacity reduced his culpability. We find no merit to these
assignments of error.

In a recent decision the North Carolina Supreme Court found
that under the Fair Sentencing Act, the judge is required to find
factors proved by uncontradicted and manifestly credible evi-
dence. State v. Jones, 309 N.C. 214, 306 S.E. 2d 451 (1983). Here,
there is no such evidentiary support for a finding that the victim
was a voluntary participant in the shooting. The evidence shows
that Tilley was unarmed at all times. We also find no error in the
court’s refusal to find that defendant committed the murder
under duress, coercion, threat or compulsion or that defendant’s
immaturity and limited mental capacity significantly reduced his
culpability. The preponderance of the evidence shows and the
judge found that defendant’s culpability was reduced solely by his
intoxicated condition.

Defendant has failed to show prejudicial error in his sentenc-
ing hearing, and the judgment is

Affirmed.

Judges HILL and BRASWELL concur.
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STATE OF NORTH CAROLINA v. BILLY LEVON OWENS

No. 83135C227
(Filed 15 November 1983)

1. Homicide § 21.7— second degree murder —sufficiency of evidence

The State's evidence was sufficient for the jury in a prosecution for sec-
ond degree murder where it tended to show that defendant threw a cigarette
butt at the victim and the victim threw it back; defendant verbally threatened
the vietim and then shot him; the victim was unarmed; and defendant had not
been threatened or assaulted by the victim,

2. Assault and Battery § 14.2— felonious assault with deadly weapon —sufficiency
of evidence
The State’s evidence was sufficient for the jury in a prosecution for
felonious assault with a deadly weapon where it tended to show that defendant
shot the victim in the right forearm and that the victim received medical treat-
ment at a nearby hospital. G.S. 14-32.

3. Criminal Law § 113.5— sufficiency of charge on alibi
The trial judge summarized defendant’s alibi evidence to the extent
necessary to apply the law thereto when he instructed that defendant was con-
tending he was not present at the time of the crime and explained the law ap-
plicable if the jury believed defendant’s alibi testimony.

4. Homicide § 30.2— second degree murder case—instruction on voluntary
manslaughter not required
Evidence in a second degree murder case that the victim threw a
cigarette butt at defendant did not permit a finding that defendant acted in
the heat of passion resulting from a sudden provocation so as to require the
trial court to submit voluntary manslaughter as a possible verdict.

APPEAL by defendant from Barefoot, Judge. Judgment
entered 16 September 1982 in COLUMBUS County Superior Court.
Heard in the Court of Appeals 26 October 1983.

Defendant Billy Levon Owens was charged with the second-
degree murder of Ronnie Dale Nance and felonious assault with a
deadly weapon upon Alton Lynn Williamson, at the Red Barn
nightclub in Columbus County on 9 January 1982.

Evidence for the state tended to show the following events.
About midnight on 9 January 1982, defendant, Nance, Williamson
and others were in the parking lot of the Red Barn nightclub.
Defendant threw a cigarette butt at Nance and Nance threw it
back. Defendant verbally threatened Nance and Williamson and
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then shot both of them. Nance was hit in the chest and died of his
injuries. Williamson was shot in the right forearm and received
medical treatment at a nearby hospital.

Evidence for the defense tended to show that defendant and
some friends went to the Red Barn about 8:30 p.m. on 9 January
1982, where they stayed until about 10:00 p.m. Defendant and his
friends then left the nightelub and returned to Dillon, South
Carolina, where they lived. Defendant was not carrying any weap-
ons, had no arguments with anyone that night and had never met
Nance or Williamson.

Following a three-day jury trial, defendant was convicted of
second-degree murder and assault with a deadly weapon inflicting
serious injury. Defendant was sentenced to a total of thirty-three
years in prison for the offenses. From entry of judgment on the
verdicts, defendant appealed.

Attorney General Rufus L. Edmisten, by Assistant Attorney
General George W. Lennon, for the State.

Sessoms and Williamson, by William J. Williamson, and
Soles and Phipps, by R. C. Soles, Jr., for defendant.

WELLS, Judge.

In his first assignment of error, defendant argues the trial
judge erred in failing to grant his motion to dismiss at the close
of the evidence. A motion to dismiss tests the sufficiency of the
evidence to go to the jury and is properly denied if there is
substantial evidence of all material elements of the offense
charged. State v. Powell, 299 N.C. 95, 261 S.E. 2d 114 (1980). The
evidence is considered in the light most favorable to the state,
giving it the benefit of all reasonable inferences which can be
drawn from the evidence. Id.

[1] In the case at bar, the evidence taken in the light most
favorable to the state was clearly sufficient to go to the jury on
the issue of second-degree murder and assault with a deadly
weapon. Second-degree murder is the unlawful killing of a human
being with malice, but without premeditation or deliberation.
State v. Wilkerson, 295 N.C. 559, 247 S.E. 2d 905 (1976). Malice
can be proven by conduct evincing reckless or wanton disregard
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for human life. Id. In the case at bar, there was evidence that
defendant was armed and the victims were not, and that defend-
ant was the aggressor and had not been threatened or assaulted
by the victims. This is sufficient evidence of malice to go to the
jury.

[2] Felonious assault with a deadly weapon under G.S. § 14-32
can be shown by evidence of assault with a deadly weapon with
intent to kill inflicting serious injury or an assault with a deadly
weapon without intent to kill inflicting serious injury. The
evidence in the case at bar clearly indicates that a deadly
weapon—a gun—was used against Williamson, and that William-
son was wounded in the right arm. This raises sufficient evidence
of a serious injury to go to the jury. Defendant’s assignment of
error is overruled.

[38] Defendant next argues that the trial judge erred by failing
to summarize the evidence supporting defendant’s alibi defense.
A trial judge need only summarize the evidence to the extent
necessary to apply the law relevant to the case. State v. Alston,
294 N.C. 577, 243 S.E. 2d 354 (1978), G.S. § 156A-1232. The trial
judge in this case correctly instructed the jury that defendant
was contending he was not present at the time of the fatal shoot-
ing, and explained the law applicable if they believed defendant’s
alibi testimony. This assignment of error is overruled.

[4] In his third assignment of error, defendant contends that the
trial judge erred by failing to submit voluntary manslaughter as a
possible verdict. Voluntary manslaughter is a lesser included of-
fense of second-degree murder, State v. Holcomb, 295 N.C. 608,
247 S.E. 2d 888 (1978}, and where there is some evidence of a
lesser included offense, the trial judge must submit the issue to
the jury even without a request by defendant. State v. Oxendine,
305 N.C. 126, 286 S.E. 2d 546 (1982). We hold, however, that there
was insufficient evidence of voluntary manslaughter presented at
trial to warrant an instruction on this offense. Evidence of volun-
tary manslaughter may be raised by testimony showing defendant
acted in the heat of passion resulting from a sudden provocation
or that he used excessive force in self-defense. State v. Ferrell,
300 N.C. 157, 265 S.E. 2d 210 (1980). There was no evidence in the
case at bar that defendant acted in self-defense. Defendant
argues, however, that the state's evidence indicates Nance threw
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a cigarette butt at him before the shooting, raising the issue of
provocation and requiring a jury instruction on voluntary man-
slaughter. We disagree. The law requires a showing of strong
provocation before it will grant a defendant who is charged with
second-degree murder a jury instruction on the lesser included of-
fense of voluntary manslaughter. For example, mere insulting
words do not constitute sufficient provocation. State v. Watson,
287 N.C. 147, 214 S.E. 2d 85 (1975). Generally, there must be an
assault or threatened assault to create the level of provocation re-
quired. Id. See also State v. Williams, 296 N.C. 693, 252 S.E. 2d
739 (1979); State v. Spicer, 50 N.C. App. 214, 273 S.E. 2d 521, app.
dismissed, 302 N.C. 401, 279 S.E. 2d 356 (1981). We hold that
evidence that Nance threw a cigarette butt at defendant does not
rise to the level of serious provocation required. Accord, 40 Am.
Jur. 2d 29, Homicide, § 62 (1968 & 1983 Supp.).

In his fourth assignment of error, defendant argues that the
trial judge should have submitted a jury instruction on misde-
meanor assault with a deadly weapon, under G.S. § 14-33 as well
as the charge of felonious assault with a deadly weapon, under
G.S. § 14-32. Misdemeanor assault with a deadly weapon is a
lesser included offense of felonious assault with a deadly weapon,
State v. Weaver, 264 N.C. 681, 142 S.E. 2d 633 (1965).

An examination of the record shows, however, that the error
was the failure of the trial judge to submit a possible verdict of
misdemeanor assault to the jury, with proper instructions. In
North Carolina, a trial judge must submit lesser included offenses
as possible verdicts, even in the absence of a request by the
defendant, where sufficient evidence of the lesser offense is
presented at trial. State v. Weaver, supra, citing State v. Hicks,
241 N.C. 156, 84 S.E. 2d 545 (1954) (assault with a deadly weapon a
lesser included offense of robbery). See also State v. Oxendine,
supra (1982) (voluntary manslaughter a lesser included offense of
second-degree murder). (Many other jurisdictions require a de-
fendant to request a jury instruction on lesser included offenses.
See generally 75 Am. Jur. 2d “Trial” § 877 (1974 & 1983 Supp.).)

We hold that in the case at bar, sufficient evidence was
presented to require the trial judge to submit misdemeanor
assault as a possible verdict to the jury. The primary distinction
between felonious assault under G.S. § 14-32 and misdemeanor
assault under G.S. § 14-33 is that a conviction of felonious assault
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requires a showing that a deadly weapon was used and serious in-
jury resulted, while if the evidence shows that only one of the
two elements was present, i.e., that either a deadly weapon was
used or serious injury resulted, the offense is punishable only as a
misdemeanor. In the case at bar, it is clear that a deadly weapon
was used against Williamson. Thus, if there was some evidence
that Williamson’s injury was not serious, a verdict of misde-
meanor assault should have been submitted to the jury. A judge
may instruct a jury that an injury is serious as a matter of law
where “. .. the evidence is not conflicting and is such that
reasonable minds could not differ as to the serious nature of the
injuries inflicted.” State v, Pettiford, 60 N.C. App. 92, 298 S.E. 2d
389 (1982). Factors our courts consider in determining if an injury
is serious include pain, loss of blood, hospitalization and time lost
from work. See e.g., State v. Pettiford, supra; State v. Stephen-
son, 43 N.C. App. 323, 258 S.E. 2d 806 (1979), pet. for disc. rev.
dentied, 299 N.C. 124, 262 S.E. 2d 8 (1980).

In the case before us, however, the record states only that
Williamson was treated at a hospital for about three hours. There
was no evidence as to the degree of injury to Williamson, either
immediate or residual. Such evidence does not warrant an instrue-
tion that the wound was serious as a matter of law, since rea-
sonable minds could differ on the issue. Thus, the question was
for the jury and defendant must receive a new trial as to the
assault charge.

It is not disputed that at the time of sentencing, defendant
was seventeen years old. Both parties note and we agree, that the
trial judge erred in failing to determine whether defendant would
benefit from being sentenced as a committed youthful offender as
required under G.S. § 148-49.14, and G.S. § 15A-1340.4(a) for de-
fendants under the age of twenty-one. Under these circumstances,
the case must be remanded for resentencing.!

As to the assault charge

1. We also note that in passing sentence, the trial judge found as an ag-
gravating factor, the fact that defendant was armed with a deadly weapon at the
time of the crime. This was error. Since use of a deadly weapon is an element of
the crime of felonious assault, it may not also be considered as a factor in aggrava-
tion. State v. Hammonds, 61 N.C. App. 615, 301 S.E. 2d 457 (1983).
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New trial.

As to the charge of second-degree murder
No error.

Remanded for resentencing.

Chief Judge VAUGHN and Judge JOHNSON concur.

STATE OF NORTH CAROLINA v. ROBERT EARL OATES

No. 8245C1294

(Filed 15 November 1983)

Criminal Law § 102.8— prosecutor’s comment during final argument upon defend-
ant’s failure to testify —prejudicial error
A prosecutor’s comment during final argument upon the defendant’s
failure to testify was prejudicial error requiring a new trial where the trial
court did not instruct the jury that the comment was improper or why it was
improper but merely told the jury to “disregard counsel's statement.”
Moreover, the trial court’s general instruction during the jury charge on the
defendant’s right not to testify was insufficient to remove the prejudice
because no reference was made to the offending argument, and the damage
done by it remained unrepaired.

APPEAL by defendant from Stricklarnd, Judge. Judgment
entered 23 June 1982 in Superior Court, DUPLIN County. Heard in
the Court of Appeals 21 September 1983.

Defendant was convicted of second degree burglary and felo-
nious larceny on 23 June 1982 and was sentenced to consecutive
prison terms of twenty-five and three years, respectively.

Attorney General Edmisten, by Assistant Attorney General
Roy A. Giles, Jr., for the State.

Appellate Defender Adam Stein, by Assistant Appellate
Defenders Marc Towler and James H. Gold, for the defendant.
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BECTON, Judge.

We are once again presented with the issue of a prosecutor
commenting during final argument upon the defendant's failure to
testify. The private prosecutor asked, as reconstructed for the
record by the trial court: “Why in the world did the defendant sit
here for these one-and-a-half days remaining mute and not come
to the stand?”

The State concedes that the prosecutor’s comment was im-
proper, but argues that the comment was not prejudicial in view
of the fact that the court sustained defendant’s objection to the
comment and immediately instructed the jury to disregard it. We
do not believe that the trial court’s instruction to disregard the
prosecutor’s remark was sufficient to remove the taint, and thus
we order a new trial.

We are aware of the United States Supreme Court’s latest
pronouncement in United States v. Hasting, --- U.S. ---, 76
L.Ed. 2d 96, 103 S.Ct. 1974 (1983), that a comment on an accused’s
failure to testify does not result in an automatic reversal and that
courts should first determine whether the comment is harmless
beyond a reasonable doubt. But the Supreme Court’s interpreta-
tion of the federal constitution, whether broad or narrow, does
not necessarily limit our courts in interpreting our constitution
and statutory enactments.

Forty-two years before the United States Supreme Court
held that a comment on a defendant’s failure to take the stand
violates the defendant’s Fifth and Fourteenth Amendment rights
to remain silent, Griffin v. California, 380 U.S. 609, 14 L.Ed. 2d
106, 85 S.Ct. 1229 (1965), North Carolina recognized that such an
argument violated the 1919 version of N.C. Gen. Stat. § 854
(1981). State v. Humphrey, 186 N.C. 533, 120 S.E. 85 (1923); N.C.
Consol. Stat. § 1799 (1919). See also State v. McCall, 286 N.C. 472,
212 S.E. 2d 132 (1975). The language of G.S. § 8-54, in its current
version, remains unchanged. The statute provides:

In the trial of all indictments, complaints, or other pro-
ceedings against persons charged with the commission of
crimes, offenses or misdemeanors, the person so charged is,
at his own request, but not otherwise, a competent witness,
and his failure to make such request shall not create any
presumption against him. (Emphasis added.)
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Indeed, as early as 1881, the General Assembly expressed, in the
N.C. Sess. Laws ch. 110 § 2, the underlying policy of G.S. § 8-54 in
substantially similar language.

In the face of a long and uniform history of forbidding pros-
ecutorial comment on the failure of a person charged with a crime
to testify, our Supreme Court, in the 1950's, engrafted an excep-
tion onto the iron-clad rule by looking to see if the trial court had
taken the necessary action to minimize the prejudice resulting
from improper statements on the defendant’s failure to testify.
See State v. Lewis, 256 N.C. 430, 124 S.E. 2d 115 (1962). Now, the
applicable law in North Carolina is this: When a prosecutor im-
properly comments upon the accused’s failure to testify, the error
may be cured if the trial court (1) sustains an objection to the
comment; (2) tells the jury that the comment was improper; and
(3) instructs the jury to disregard the comment and not to con-
sider the failure of the accused to offer himself as a witness.
State v. Monk, 286 N.C. 509, 212 S.E. 2d 125 (1975); State v. Mc-
Call. Consequently, it has been held that an instruction by the
trial court immediately after sustaining an objection to a pros-
ecutor’s comment on the defendant’s failure to testify, that the
defendant’s exercise of his right not to testify shall not be used
against him, is insufficient absent an instruction that the argu-
ment was improper and that it should be disregarded. State v.
Jones, 19 N.C. App. 395, 198 S.E. 2d 744 (1973).

In the case before us, the trial court did not instruct the jury
that the comment was improper or why it was improper; it only
told the jury to “disregard counsel's statement.” Moreover,
the trial court’s general instruction during the jury charge on the
defendant’s right not to testify was insufficient to remove the
prejudice because no reference was made to the offending argu-
ment, and the damage done by it remained unrepaired. See State
v. Monk. To be effective, the trial court’s instruction should im-
mediately follow the offensive remark and should explain why the
remark was improper. The fact that the remark was made by a
private prosecutor makes no difference. See State v. McCall.

In addition to the trial court’s failure properly to cure the er-
ror committed by the private prosecutor, there was a conflict in
the State’s evidence regarding whether the break-in occurred at
night or during the day. This conflict is significant because it
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points out the difference between second-degree burglary and
felonious breaking or entering. The mandatory minimum sentence
for second-degree burglary is fourteen years; the presumptive
sentence for felonious breaking or entering is only three years, a
substantial difference. N.C. Gen. Stat. § 14-52 (1981); N.C. Gen.
Stat. § 14-54 (1981); N.C. Gen. Stat. § 15A-1340.4(f)(6) (Supp. 1981).
Consequently, we cannot say that the comment in this case was
harmless error beyond a reasonable doubt. Sadly, neither can we
say that the transgression was inadvertent.

An accused may choose not to take the stand for several
reasons which are not consistent with guilt. An accused may be
innocent of the crime charged, but may choose not to testify for
fear of being impeached by a prior conviction. (As most defense
attorneys and prosecutors know, once evidence of a prior convie-
tion is admitted, the probability of a conviction in the case at trial
is increased.) Further, the defendant may be inarticulate,
uneducated, or nervous by nature. In short, he will make a poor
witness for himself. And, sometimes the State simply has a weak
case.

Yet, prosecutors persist in commenting upon the defendant’s
failure to testify —that issue has appeared repeatedly in the ap-
pellate reporters of North Carolina.! In case after case, the out-
come on appeal has been dependent upon whether the trial court
has taken the necessary action, upon a prompt objection, to

1. State v. Hopper, 292 N.C. 580, 234 S.E. 2d 580 (1977); State v. Monk, 286
N.C. 509, 212 S.E. 2d 125 (1975); State v. McCall, 286 N.C. 472, 212 S.E. 2d 132
(1975); State v. Pruitt, 286 N.C. 442, 212 S.E. 2d 92 (1975); State v. Lindsay, 278
N.C. 298, 179 S.E. 2d 364 (1971); State v. Clayton, 272 N.C. 3717, 158 S.E. 2d 557
(1968); State v. Bumpers, 270 N.C. 521, 1565 S.E. 2d 173 (1967), rev'd on other
grounds, 391 U.S. 543, 20 L.Ed. 2d 797, 88 S.Ct. 1788 (1968); State v. Stephens, 262
N.C. 45, 136 S.E. 2d 209 (1964); State v. Lewss, 256 N.C. 430, 124 S.E. 2d 115 (1962);
State v. Roberts, 243 N.C. 619, 91 S.E. 2d 589 (1956); State v. McLamb, 235 N.C.
251, 69 S.E. 2d 537 (1952); State v. Murphy, 56 N.C. App. 771, 290 S.E. 2d 408, off'd,
306 N.C. 734, 295 S.E. 2d 470 (1982); State v. Hunnicutt, 44 N.C. App. 531, 261 S.E.
2d 682, disc. review denied, 299 N.C. 739, 267 S.E. 2d 666 (1980). State v. Soloman,
40 N.C. App. 600, 253 S.E. 2d 270 (1979); State v. Edwards, 27 N.C. App. 369, 219
S.E. 2d 249 (1975); State v. Jones, 19 N.C. App. 395, 198 S.E. 2d 744 (1973); State v.
Waddell, 11 N.C. App. 577, 181 S.E. 2d 737 (1971); State v. Mitchell, 6 N.C. App.
755, 171 S.E. 2d 74 (1969).
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minimize the prejudice resulting from the improper comment.?
This is not the way it should be. The trial court should not be
placed in the position of rescuing the State’s case. The onus
should be on the prosecutor, not on the trial court.

Simply put, prosecutors are not being effectively deterred
from commenting upon the defendant’s failure to take the stand.
As the State expressly conceded in oral argument, requiring a
new trial whenever a prosecutor comments on defendant’s failure
to testify may be the only way to stop the problem confronting us
again today. Some observers have always questioned the effec-
tiveness of curative instructions. They feel that once the im-
proper words have been uttered, the damage has been indelibly
done; that curative instructions are unrealistically expected to be
magic wands which erase improper arguments from the jurors’
minds. Or, as Justice Jackson once wrote in a concurring opinion,
“The naive assumption that prejudicial effects can be overcome
by instructions to the jury . . . all practicing lawyers know to be
unmitigated fiction.” Krulewitch v. United States, 336 U.S. 440,
453, 93 L.Ed. 790, 799, 69 S.Ct. 716, 723 (1949).

And we know that prosecuting attorneys have a difficult job.
But “[they] are in a very peculiar sense servants of the law. [Cita-
tion omitted.] They owe the duty to the State which they repre-
sent, the accused whom they prosecute, and the cause of justice
which they serve to observe the rules of practice created by law
to give those tried for crime the safeguards of a new trial.” State
v. Phillips, 240 N.C. 516, 522, 82 S.E. 2d 762, 766 (1954).

The public interests demand that a prosecution be con-
ducted with energy and skill, but the prosecuting officer
should see that no unfair advantage is taken of the accused.
It is as much his duty to see that a person on trial is not

2. In most cases involving an improper comment, a conviction was upheld
because the trial court took the necessary corrective measures or no objection had
been interposed to the argument. See, e.g., State v. Hopper, supra; State v. Lind-
say, supra; State v. Clayton, supra; State v. Bumpers, supra; State v. Stephens,
supra; State v. Lewis, supra; State v. Murphy, supra; State v. Hunnicutt, supra;
State v. Edwards, supra; and State v. Mitchell, supra. On the other hand, reversi-
ble error was found in the following cases because the trial court failed to take the
necessary corrective action: State v. Monk, supra; State v. McCall, supra; State v.
Roberts, supra; State v. McLamb, supra; State v. Soloman, supra; and State v.
Waddell, supra.
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deprived of any of his statutory or constitutional rights as it
is to prosecute him for the crime with which he may be
charged.

State v. Britt, 288 N.C. 699, 710, 220 S.E. 2d 283, 290 (1975)
(quoting 63 Am. Jur. 2d Prosecuting Attorneys § 27 (1972)). Our
Supreme Court has stated: “Ministers of the law ought not to per-
mit zeal for its enforcement to cause them to transgress its
precepts. They should remember that where law ends, tyranny
begins.” State v. Warren, 235 N.C. 117, 119, 68 S.E. 2d 779, 780
(1952).

Because the trial court in this case failed to take the
necessary action to minimize the obvious prejudice resulting from
the prosecutor’s improper comment on defendant’s failure to
testify, the judgment is vacated and the cause remanded for a

New trial.

Judges JOHNSON and BRASWELL concur.

APPALACHIAN POSTER ADVERTISING COMPANY, INC. v. THOMAS W.
BRADSHAW, JR., AS SECRETARY OF TRANSPORTATION OF THE
STATE OF NORTH CAROLINA

No. 82108C1215
(Filed 15 November 1983)

Highways and Cartways § 2.1— outdoor advertising sign—no substantial altera-
tion
Petitioner’s outdoor advertising sign was not altered substantially so as to
permit the Secretary of Transportation to revoke petitioner’s permit for the
sign where the dimensions of the sign were changed but the square footage
remained the same; the wording of the sign and the advertiser remained un-
changed; the sign was raised 4-10 feet higher from the ground and an addi-
tional pole was added to the sign; the sign did not significantly increase in
value; and the cost of the changes to the sign were less than 16% of the sign’s
initial value.

APPEAL by respondent from Farmer, Judge. Judgment
entered 1 July 1982 in Superior Court, WAKE County. Heard in
the Court of Appeals 18 QOctober 1983.
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Respondent appeals from judgment of superior court which
reversed his administrative decision revoking petitioner’s sign
permit.

Attorney General Rufus L. Edmisten, by Assistant Attorney
General Thomas H. Davis, Jr., for respondent appellant.

Bailey, Dixon, Wooten, McDonald & Fountain, by Kenneth
Wooten, Jr. and Gary S. Parsons, for petitioner appellee.

BECTON, Judge.
I

The dispositive issue on appeal is whether the superior court
erred in concluding that alterations made to a sign were not
substantial. For the reasons that follow, we hold that the superior
court did not err.

II

On 30 January 1980, the district engineer of the North
Carolina Department of Transportation in Iredell County wrote
petitioner, Appalachian Poster Advertising Company, Inc., a let-
ter advising it that its sign Permit No. 1-0040-82054 had been
revoked by reason of the rebuilding or alteration of the sign. Peti-
tioner appealed from the decision of the district engineer to
respondent, the Secretary of Transportation at that time. Re-
spondent, by letter dated 9 May 1980, affirmed the decision of the
district engineer, finding (a) that the dimensions of the sign had
changed from 25 x 12’ to 30" by 10, (b) that the height of the
poles had increased from 20 feet to 30 feet, and (¢) that the
number of poles had increased from three to four, and concluding
that the alterations caused the sign to be “other than substantial-
ly the same as it was on the date of issuance of a valid permit.”
The permit, therefore, was revoked pursuant to 19A N.C. Admin.
Code § 2E.0210(6) (1983).

Petitioner, pursuant to N.C. Gen. Stat. § 136-134.1 (1981), ap-
pealed the Secretary’s decision to the Wake County Superior
Court. The pleadings, stipulations, administrative record and
testimony presented at that de novo hearing showed the follow-

ing:
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Petitioner had been requested by the owner of the land upon
which the sign was located to move the sign “an appropriate
amount” because the United States Environmental Protection
Agency had advised the landowner that one of the poles of peti-
tioner’s sign could not legally be embedded in the earth fill for a
dam which the landowner was constructing. Without contacting
the Department of Transportation for permission to move or alter
the sign, petitioner moved the sign structure away from the dam
fill by shifting a back pole forward. With the addition of a fourth
pole, the sign was moved closer to the highway, but still remained
15 feet away from the highway right-of-way fence. At the request
of the landowner, who wanted to be able to mow underneath it,
the sign was raised four to ten feet higher from the ground than
the original sign. The dimensions of the sign were also changed,
but the square footage remained the same. In the past, permis-
sion to alter the dimensions while maintaining the same total area
had been granted routinely. The wording of the sign remained the
same, though arranged differently.

The superior court, based upon the foregoing evidence, made
findings of fact to which no exception has been taken. After find-
ing that the Secretary’s decision was based upon certain changes
which had been made to the sign, the court also found that the
copy or wording on the face of the sign was not changed, although
it had been rearranged; and that the advertiser remained the
same. The value of the sign before the changes was between
$3,700 and $3,800; the value after the change was between $4,100
and $4,200. The cost of the changes to the sign was around
$500.00, which was less than sixteen percent (16%) of the sign’s
initial value. The superior court concluded that the changes to the
sign were not substantial; that the permit should not have been
revoked; and that the revocation of petitioner’s permit based
upon these insubstantial changes was contrary to law and the
Department of Transportation's regulations. It ordered the
Department of Transportation to reinstate petitioner’s sign per-
mit.

III

Respondent first contends that petitioner failed to carry its
burden under G.S. § 136-134.1 of showing that the Secretary’s
decision was (a) in violation of constitutional provisions; or (b) not
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made in accordance with N.C. Gen. Stat. ch. 136, art. 11 (1981) and
the rules and regulations promulgated by the Department of
Transportation; or (c) affected by other error of law. Respondent
suggests that since the evidence and facts found at both hearings
were basically the same, the superior court erred in reversing the
decision of the Secretary.

This contention is without merit. While an interpretation of a
statute or rule of an agency administering it is to be accorded
some deference, respondent’s argument gives it inordinate defer-
ence. G.S. § 136-134.1 provides that the superior court’s review of
the Secretary’s decision is de novo. The superior court is thus not
bound by the Secretary’s findings of fact and conclusions of law.
The superior court may arrive at a different conclusion of law
based upon the same evidence. Acceptance of respondent’s argu-
ment would render review meaningless, as the Secretary’s deci-
sion would always be upheld, regardless of the court’s differing
interpretation of the evidence or administrative rule. Never-
theless, petitioner made an additional showing, as apparent from
the superior court’s findings of fact, that the wording of the sign
and the advertiser remained unchanged and that the sign had not
significantly increased in value.

The rule or regulation upon which the revocation of peti-
tioner’s sign permit was based provides:

Any valid permit issued for a lawful outdoor advertising
structure shall be revoked by the appropriate district
engineer for any one of the following reasons:

(6) any alteration of a nonconforming sign or a sign conform-
ing by virtue of the grandfather clause which would cause it
to be other than substantially the same as it was on the date
of issuance of a valid permit; examples of alterations which
are not allowed for nonconforming signs or signs conforming
by virtue of the grandfather clause include: extension, en-
largement, replacement, rebuilding, re-erecting or addition of
illumination. . .

19A N.C. Admin. Code § 2E.0210(6) (1983) (emphasis added). This
rule became effective on 1 July 1978. To answer the question
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whether petitioner’s alterations to the sign caused it to be “other
than substantially the same as it was on the date of issuance of a
valid permit,” we must interpret the word “substantially.” The
term “substantially” has been defined in two North Carolina deci-
sions as “essentially, in the main, or for the most part,” North
Carolina National Bank v. Burnette, 297 N.C. 524, 532, 256 S.E. 2d
388, 393 (1979), and as “ ‘[iln a substantial manner, in substance,
essentially.’ It does not mean an accurate or exact copy.” Douglas
v. Rhodes, 188 N.C. 580, 583, 125 S.E. 261, 262 (1924) (quoting
Webster’s Dictionary).

Guided by these definitions, we accept the trial court’s con-
clusion that the alterations were not substantial. Despite the
changes which were made, the sign, although not “an accurate or
exact copy,” was “essentially, in the main, or for the most part”
the same as it was before. After the changes, the sign bore the
same message, for the same advertiser, over the same square
footage and at the same location. Although the dimensions of the
sign were changed, the square footage remained the same. The
evidence showed that changes in the dimensions of signs while re-
taining the same square footage had been routinely allowed in the
past by the Respondent. Furthermore, the cost of the changes to
the sign, which the court found to be less than sixteen percent
(16%) of the sign’s initial value, was well within the fifty percent
ceiling of 19A N.C. Admin. Code § 2E.0210(13) (1983), which pro-
vides for the revocation of outdoor advertising permits for “[m]ak-

ing repairs . . . which exceed fifty percent of the initial value of
the sign as determined by the district engineer.”
Iv

Based upon the foregoing, we conclude that the superior
court’s conclusion that the changes in the sign were not substan-
tial was supported by the evidence and its findings of fact. The
judgment of the superior court is

Affirmed.

Judges HEDRICK and EAGLES concur.
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STATE OF NORTH CAROLINA v. THOMAS VICTOR TIORAN

No. 83218C147
(Filed 15 November 1983)

Automobiles and Other Vehicles § 114— failure to instruct on intervening negli-
gence — error

In a prosecution in which defendant was convicted of two counts of death
by vehicle, the trial court erred in failing to instruct on the intervening
negligence of another as a defense where the theory of defendant’s defense
was that the negligence of another intervened between defendant’s negligence
and the fatal collision, so as to insulate defendant’s negligence and since there
was evidence to support defendant’s theory.

APPEAL by defendant from Rousseau, Judge. Judgment
entered in FORSYTH County Superior Court 24 September 1982.
Heard in the Court of Appeals 19 October 1983.

Defendant was convicted of two counts of death by vehicle.
The evidence for the state tended to show the following events
and circumstances. On 25 June 1982, at about 4:45 p.m., William
Merryman was driving his Oldsmobile in an easterly direction on
Interstate Highway 40, east of Winston-Salem, approaching the
intersection of the Linville Road bridge. At that place, I-40 has
two lanes for traffic moving east. Merryman was in the right-hand
lane. When Merryman reached a point about 100 feet from the
bridge, a truck, driven by defendant, moved from a parked posi-
tion on the shoulder of the highway into Merryman’'s lane of
travel. Merryman’s speed was between fifty and fifty-five miles
per hour. Without looking to his left or to his rear, Merryman
swerved his car partly into the left-hand lane. Almost instantly,
he observed a brown Datsun passing him on the left, its left
wheels on the dirt shoulder of the road. Merryman swerved back
to the right, the Datsun passed him, hit defendant’s truck a glanc-
ing blow, went out of control and crossed the median into the
west-bound traffic lanes, where it was struck by a large truck.
The two persons in the Datsun were killed. Merryman pulled in
behind defendant’s truck and both vehicles stopped. Investigating
officers noticed the odor of alcohol on defendant’s breath and
other signs of possible intoxication. A breathalyzer test ad-
ministered about two hours later showed defendant to have a
blood alcohol level of .11 per cent.
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Defendant’s evidence tended to show that defendant parked
his truck on the shoulder of the road to investigate a noise in the
rear of the truck. Defendant had consumed two cans of beer but
was not intoxicated. As defendant prepared to resume his jour-
ney, he turned on his left turn signal, looked to his rear, allowed
three cars to pass, observed Merryman's car about 400 feet
behind him traveling in the right-hand lane. As defendant entered
the highway, Merryman began to change lanes. The Datsun then
appeared, Merryman pulled back in behind defendant, the Datsun
passed Merryman’s car, hit the side of defendant’s truck, went
out of control and crossed the median. Merryman's car never
came closer than fifty feet to defendant’s truck. Before swerving
to his left, Merryman did not look to his rear or to his left. When
he first swerved to his left, he may have applied his brakes to
some degree, but not forcefully, and Merryman did not reduce his
speed upon observing defendant’s truck entering the highway nor
before turning his car into the left-hand lane of travel.

From judgment entered on the verdicts, defendant has ap-
pealed.

Attorney General Rufus L. Edmisten, by Special Deputy At
torney General John R. B. Matthis and Assistant Attorney
General Philip A. Telfer, for the State.

Drum and Lefkowitz, by Victor M. Lefkowitz, for defendant.

WELLS, Judge.

The principal question we decide in this appeal is whether a
defendant charged with death by vehicle under G.S. § 20-141.4'
may assert the intervening negligence of another as a defense.
We answer that question in the affirmative and order a new trial.

1. § 20-141.4. Death by vehicle.—(a) Whoever shall unintentionally cause the
death of another person while engaged in the violation of any State law or local or-
dinance applying to the operation or use of a vehicle or to the regulation of traffic
shall be guilty of death by vehicle when such violation is the proximate cause of
said death. (b) A violation of this section shall constitute a misdemeanor, punishable
by a fine of not more than five hundred dollars ($500.00) or imprisonment for not
more than two years, or both, in the discretion of the court. {c) No person who has
been placed in jeopardy upon a charge of death by vehicle shall subsequently be
prosecuted for the offense of manslaughter arising out of the same death; and no
person who has been placed in jeopardy upon a charge of manslaughter shall subse-
quently be prosecuted for death by vehicle arising out of the same death.
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In the case now before us, defendant requested the trial
court to instruct the jury on intervening negligence. His request
was refused. Defendant contends that the theory of his defense
was that the negligence of William Merryman intervened be-
tween defendant’s negligence and the fatal collision, so as to
insulate defendant’s negligence. In support of his argument, de-
fendant cites and relies upon State v. Harrington, 260 N.C. 663,
133 S.E. 2d 452 (1963).

In Harrington, the defendant was charged with manslaughter
growing out of the negligent operation of his automobile,
resulting in the deaths of two children. The theory defendant
asserted at trial was that the deaths of the two children were
proximately caused by the negligence of the driver of another
automobile or by the contributory negligence of the victims. At
trial, defendant requested the trial court to charge the jury as to
the duty of the victims to yield the right-of-way to defendant, pur-
suant to G.S. § 20-174(d). The supreme court, in holding that it
was error for the trial court to refuse the charge, said:

Contributory negligence is no defense in a criminal action.
However, in a case in which defendant is charged with
manslaughter by reason of his alleged culpable negligence,
the negligence of the person fatally injured, or of a third per-
son, is relevant and material on the question of proximate
cause. . . . It is true that the deceased boys were only 7 and
10 years of age. As a matter of law, a child under 7 years of
age is incapable of negligence. An infant between the ages of
7 and 14 is presumed incapable of negligence, but the pre-
sumption is rebuttable. . . . These are rules of law by which
it is determined in civil cases whether the suit by an infant
for negligent injury is barred by his contributory negligence.
In a criminal action based on culpable negligence the pre-
sumption of incapability of negligence by an infant between
the ages of 7 and 14 does not shift the burden of proof to, or
cast any burden upon, defendant. The inquiry is whether the
culpable conduct, if any, of defendant was a proximate cause
of the death. If under all the circumstances the conduct of
the infant was such as to create in the minds of the jury a
reasonable doubt that the acts of defendant constituted a
proximate cause of death, defendant should be acquitted.
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The defendant is entitled to have the jury consider, on
the question of proximate cause, whether the conduct of the
driver of the vehicle he attempted to pass, or the conduct of
the infants in violating G.S. 20-174(d), or both together, was
the proximate cause of the death of the infants. There is no
conflict in the evidence relative to the conduct of the infants
or of the driver of the other car—and if there were conflict-
ing evidence, the rule would be the same. The contention of
defendant that death was proximately caused by such con-
duet is, perhaps, his strongest line of defense. The charge of
the court does not touch upon these matters in any respect.
The jury must not only consider the case in accordance with
the State’s theory of the occurrence but also in accordance
with the defendant’s theory. . . . Defendant in apt time re-
quested that the law bearing upon his theory of the case be
presented to the jury. He was merely asking the court to
charge the law arising on the evidence. . . . Justice and the
law countenance nothing less. [Citations omitted.]

The foregoing rules applied by the court in Harrington are
consistent with the rules in civil actions for negligent injury to
the effect that where the negligence of one or more persons com-
bines or concurs in causing injury to another, the question of
whether the intervening negligence of another tort-feasor will
operate to insulate the negligence of the original tort-feasor is or-
dinarily a question for the jury. See Bryant v. Woodlief, 252 N.C.
488, 114 S.E. 2d 241 (1960), and cases cited and discussed therein;
Davis v. Jessup and Carroll v. Jessup, 257 N.C. 215, 125 S.E. 2d
440 (1962); and Hester v. Miller, 41 N.C. App. 509, 255 S.E. 2d 318,
disc. rev. denied, 298 N.C. 296, 259 S.E. 2d 913 (1979).

There was evidence in the trial tending to show that William
Merryman’s negligence followed defendant’s negligence. Under
such circumstances, it was for the jury to determine whether
Merryman’s negligence was such as to break the causal connec-
tion between defendant’s negligence and thus become the prox-
imate cause of the victim's death, and defendant was entitled to
have the jury so instructed.

In another assignment of error, defendant contends that the
trial court erred in denying his motion to dismiss the charge of in-
voluntary manslaughter, for lack of evidence of culpable negli-
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gence by defendant. The jury’s verdict having exonerated defend-
ant of the manslaughter charge, he shows no prejudice in this
assignment of error. See State v. Elkerson, 304 N.C. 658, 285 S.E.
2d 784 (1982).

For the reasons stated, there must be a
New trial.

Chief Judge VAUGHN and Judge JOHNSON concur.

SOUTHLAND ASSOCIATES REALTORS, INC. v. ALAN N. MINER anNp AMY J.
ELDRIDGE

No. 82105C1221
(Filed 15 November 1983)

Brokers and Factors § 6— right to real estate commission—issue for jury

A genuine issue of material fact for the jury was presented as to whether
plaintiff real estate broker secured a purchaser ready, willing and able to buy
defendants’ property on defendants’ terms so as to entitle plaintiff to a com-
mission where the evidence showed that the contract between the parties gave
plaintiff the exclusive right to sell the property at a price of $134,900.00 but
fixed no terms of the sale; plaintiff presented evidence that it obtained an of-
fer to purchase from two prospective purchasers who agreed to pay a portion
of the price with a promissory note secured by a purchase money deed of
trust, that this offer to purchase was signed by the male defendant, that the
female defendant verbally agreed to these terms, that the prospective pur-
chaser submitted a second offer to purchase in which they agreed to pay the
asking price by assuming defendants’ mortgage and paying the balance in
cash, and that defendants then stated that they did not wish to sell their prop-
erty; defendants in their answer denied that the first offer to purchase was
ever submitted to them; and there was no evidence that defendants’ mortgage
was assumable or that defendants would have agreed to the assumption,
Therefore, the trial court erred in entering summary judgment for the plain-
tiff.

APPEAL by defendants from Farmer, Judge. Judgment
entered 25 June 1982 in Superior Court, WAKE County. Heard in
the Court of Appeals 18 October 1983,

This is a civil action in which plaintiff, a real estate broker,
seeks to recover a commission for having procured a purchaser
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for defendants’ property. The trial court granted summary judg-
ment in plaintiff's favor, and defendants appealed.

After examining the pleadings, affidavits and admissions, we
conclude that there was an unresolved issue of material fact and
reverse the summary judgment in plaintiff's favor.

Gary S. Lawrence, for plaintiff appellee.

Law Offices of Robert A. Hassell, by R. U. Sturtevant, for
defendant appellants.

ARNOLD, Judge.

On 4 November 1981 defendants entered into a contract giv-
ing plaintiff the exclusive right to sell their property for a period
of 90 days at the asking price of $134,900. Plaintiff was to receive
a 6% commission “upon the sale or exchange of said property . . .
upon the terms hereinafter mentioned, or upon any other terms
mutually agreeable.” No terms are listed in this contract.

On 8 January 1982 plaintiff filed a complaint against defend-
ants alleging that on 8 November 1981 it obtained an offer to
purchase and contract from Louis and Priscilla Coleman. The
Colemans expressly agreed to pay a portion of the asking price
with a promissory note secured by a purchase money deed of
trust. Monthly payments on the note were to be at the rate of
12.5%. This offer to purchase and contract further shows that it
was signed by defendant Alan N. Miner on 14 November 1981.
Plaintiff alleged that defendant Amy Eldridge verbally agreed to
these terms. Plaintiff further alleged that on 7 January 1982 the
Colemans submitted a second offer to purchase defendants’ prop-
erty. Under the terms of this offer the Colemans agreed to pay
the asking price by paying $1,500 in earnest money, assuming de-
fendants’ existing mortgage at 12.5% and paying the balance in
cash. Defendants allegedly refused to sign this offer, and stated
they did not wish to sell their property. Plaintiff alleged that it
had secured a purchaser, ready, willing and able to buy defend-
ants’ property for the asking price; and that defendants are in-
debted to it for a commission of $8,094.

In their answer, defendants denied that the first offer to pur-
chase was submitted to them. They admitted submission of the
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second offer but denied that plaintiff ever secured purchasers
who were ready, willing and able to purchase the defendants’
property for the asking price.

Plaintiff moved for summary judgment on 15 April 1982 and
filed supporting affidavits of its manager, the realtor who alleged-
ly procured the offers to purchase and the Colemans. The
averments in these affidavits indicate that after defendants were
informed of the 14 November 1981 offer to purchase, defendant
Eldridge advised plaintiff's manager that she did not wish to sell
the house; that Eldridge subsequently agreed to sign the offer to
purchase if the closing date was delayed; that the Colemans
agreed to this delay and that Eldridge again indicated that she
did not intend to go through with the sale. Evidence in these af-
fidavits further indicate that the Colemans paid $1,500 as earnest
money on 8 November 1981; that in preparation of the purchase
they made certain financial and closing arrangements and that up
to and including the date the complaint was filed they have been
ready, willing and able to purchase the property for the asking
price.

The defendants presented no affidavits in response to plain-
tiff's motion for summary judgment.

Defendants argue that there existed an issue of material fact
as to whether plaintiff had produced a purchaser ready, able and
willing to purchase defendants’ property on defendants’ terms.
Upon examination of the facts and pertinent law, we agree.

The law in North Carolina allows a broker to recover a com-
mission only if he has found a prospect, ready, able and willing to
purchase in accordance with the conditions imposed in the
broker’s contract. Sparks v. Purser, 2568 N.C. 55, 127 S.E. 2d 765
(1962). “[A]bsent a provision respecting the time of payment, a
contract for the sale of realty will be construed as requiring pay-
ment in cash simultaneously with the tender or delivery of the
deed.” Kidd v. Early, 289 N.C. 343, 358, 222 S.E. 2d 392, 403
(1976). The North Carolina Courts have further indicated that if
the owner of property never gives the broker the details of the
terms in the agreement to sell, then the broker is precluded from
producing a buyer ready, able and willing to purchase on terms
fixed by the owner. See Thompson-McLean, Inc. v. Campbell, 261
N.C. 310, 134 S.E. 2d 671 (1964). The North Carolina Supreme
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Court found that Thompson-McLean, Inc., a realtor, either had no
binding contract because the terms of the selling agreement were
not finally fixed or, if they were, no purchaser willing to comply
with these terms was procured. The Court cited the following
language as support:

“Where the listing agreement fails to fix the terms for
the sale or exchange of property, or specifies only part of the
terms with the understanding that further details are subject
to negotiation between the principal and the customer, the
principal has been held free to terminate the negotiations
without liability to the broker. Moreover, in such a case the
broker may be denied compensation unless he produced a
customer ready, able, and willing to buy on such terms as the
principal may require, or as he accepts, or unless the prin-
cipal and the customer reach a definitive oral or written
agreement.” (12 Am. Jur. 2d, Brokers § 187.)

Id. at 315, 134 S.E. 2d at 676 (1964).

In the case on appeal, the only term expressed in the con-
tract between plaintiff and defendants is the cash price. There is
no evidence that the Colemans ever made an offer to pay cash for
the property, but instead sought to assume defendants’ mortgage.
There is no evidence that this mortgage was assumable or that
defendants would have even agreed to an assumption. As a result
there is insufficient evidence that the Colemans were either fi-
nancially able to purchase the property or able to purchase the
property under terms agreed to by the sellers. Furthermore,
since the terms of the sale appear never to have been fixed, there
was no binding contract between the parties and defendants could
freely terminate the negotiations without liability to plaintiff.

Plaintiff has cited the following rule in Bonn v. Summers, 249
N.C. 357, 106 S.E. 2d 470 (1959), as support for its argument that
summary judgment was properly allowed in its favor: “It seems
to be settled law that where a broker acts within the terms and
authority given, and succeeds in procuring a contract of sale with
a responsible purchaser, he is entitled to his stipulated commis-
sion and his claim therefor is not affected because the vendors
voluntarily fail to comply with their agreement to sell. (Citations
omitted.)” Id. at 359, 106 S.E. 2d at 471. The plaintiff broker in
Bonn had sought recovery of his commission, and a directed ver-
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dict had been entered in the landowners' favor. The Supreme
Court reversed and ordered the case submitted to the jury. The
Court, however, emphasized that the owners were not contending
that the broker failed to procure a bona fide purchaser, who was
ready, willing and able to purchase the owners’ property.

Plaintiff also argues that since defendant Miner, as owner of
a one-half undivided interest in the property, signed the Cole-
mans’ first offer to purchase, summary judgment against Miner
was proper. We disagree. An issue as to whether Miner ever
signed the first offer to purchase was raised in his attorney’s
response to plaintiff’s request for admissions. Miner's attorney
specifically denied that Miner was shown this offer to purchase or
that he signed it. We find it worth noting that under the present
G.S. 1A-1, Rule 36 (1977 Cum. Supp.), a sworn answer to a request
for admission is no longer necessary. The rule only requires that
the response be signed by the party or his counsel. Genuine
issues of fact regarding defendant Miner’s liability were therefore
raised.

We conclude that the pleadings, admissions on file, together
with the affidavits, show that plaintiff did not satisfy its burden
of showing there was no genuine issue of fact in controversy.
Summary judgment for plaintiff is therefore

Reversed.

Judges HILL and BRASWELL concur.

STATE OF NORTH CAROLINA v. OSCAR REGINALD HINNANT

No. 8278C1174
(Filed 15 November 1983)

1. Criminal Law § 138— public policy aspects of Fair Sentencing Act—great
discretion in trial judge

Trial judges continue to have great discretion with respect to balancing

factors found in aggravation against factors found in mitigation, and their

balancing process, if correctly carried out, will not be disturbed on appeal.

Therefore, defendant’s argument that an appellate court may review the trial

court's sentence on the grounds that one “weak” factor in aggravation should
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not be allowed to support a sentence which is double that of the presumptive
sentence is rejected.

2. Criminal Law § 138— factors in mitigation— properly not submitted

The trial judge did not err in failing to find as mitigating factors that
defendant was coerced into shooting the victim and that defendant was suffer-
ing from a mental condition (intoxication) which significantly reduced defend-
ant’s culpablity since defendant's testimony that he was “coerced” into
shooting the victim, while uncontradicted, was open to question because of the
subjective nature of such evidence and because the evidence tended to show
that defendant was not in such a state of intoxication as would have deprived
him of his reason or of his ability to understand the dangerous aspects of his
conduct.

APPEAL by defendant from Brown, Judge. Judgment entered
21 June 1982 in NAsH County Superior Court. Heard in the Court
of Appeals 30 August 1983.

Defendant pleaded guilty to second degree murder, having
confessed to shooting Ernest Lee Blanks. In his statement, de-
fendant admitted pulling the trigger of a shotgun which another
person pointed at the head of the victim. Defendant claimed he
was drunk at the time, that he could not see the victim, and that
the other person coaxed him into pulling the trigger. He helped
dispose of the body after the killing.

At the sentencing hearing, the trial court found as the sole
factor in aggravation that defendant had prior convictions for
crimes punishable by more than sixty days’ confinement. The trial
court found in mitigation that defendant voluntarily acknowl-
edged wrongdoing at an early stage of the criminal process, and
that he was willing to testify against a co-defendant.! The trial
court decided the aggravating factor outweighed the mitigating
factors and sentenced defendant to thirty years in prison. The
presumptive sentence for second degree murder is fifteen years.
G.S. § 15A-1340.4(f)(1). Defendant appealed his sentence pursuant
to G.S. § 15A-1444(al).

1. Evidence that a defendant “testified truthfully” against a co-defendant is
one statutory factor which a trial judge must consider in passing sentence under
the Fair Sentencing Act, G.S. § 15A-1340.4(a)2)(h). However, evidence that a de-
fendant was merely “willing” to testify against a co-defendant does not meet the
statutory requirement. State v. Jones, 309 N.C, 214, 306 S.E. 2d 451 (1983). Never-
theless, a trial judge may properly consider nonstatutory mitigating factors in set-
ting a sentence, so long as those factors are logically related to the purposes of
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Attorney General Rufus L. Edmisten, by Assistant Attorney
General Wilson Hayman, for the State.

Evans and Rountree, by Don Evans, for defendant.

WELLS, Judge.

Defendant challenges the trial court’s application of the Fair
Sentencing Act to the facts of his case. Specifically, he first con-
tends that his sentence undermines the policy of the act because
he received double the presumptive prison term on the basis of a
single weak aggravating factor: prior convictions of (1) shoplifting
and (2) breaking and entering and larceny.

[1]1 This court and our supreme court have previously considered
the public policy aspects of the Fair Sentencing Act raised by the
defendant in this case. In State v. Davis, 58 N.C. App. 330, 293
S.E. 2d 658, cert. denied, 306 N.C. 745, 295 S.E. 2d 482 (1982), we
made it clear that under the act, trial judges continue to have
great discretion with respect to balancing factors found in ag-
gravation against factors found in mitigation, and that their
balancing process, if correctly carried out, will not be disturbed
on appeal. In State v. Akearn, 307 N.C. 584, 300 S.E. 2d 689 (1983),
our supreme court approved those principles we laid down in
Davis. We must, therefore, reject defendant’s argument that we
may review the trial court’s sentence on the grounds that one
“weak” factor in aggravation should not be allowed to support a
sentence which is double that of the presumptive sentence.

While rejecting defendant’s argument, we are constrained,
however, to recognize defendant’s lament that this case signif-
icantly illustrates the fact that the evil of disparity in sentencing
has not been eliminated by the act. There is no question that
within the parameters of Davis and Akearn, a single factor in ag-

sentencing. G.S. § 15A-1340.4. The crucial difference is that a trial judge must con-
sider the presence or absence of the statutory mitigating and aggravating factors;
whereas a trial judge may, but is not required to consider nonstatutory mitigating
factors. State v. Jones, supra. In the case at bar, the record merely shows that the
trial judge considered as a mitigating factor that defendant was willing to testify
against a co-defendant. It is not clear whether the trial court believed this evidence
met the statutory requirements of G.S. § 15A-1340.4(a)2)(h), or indicated a
nonstatutory mitigating factor. In either case, of course, no prejudice to defendant
can have resulted from the judge's finding.



N.C.App.] COURT OF APPEALS 133

State v. Hinnant

gravation, properly found, may support a sentence ranging from
fifteen years (the presumptive sentence) to life imprisonment (the
maximum sentence) for second degree murder, regardless of how
many factors in mitigation are found.

Neither can we find necessary fault with defendant’s argu-
ment that if the fundamental goals of the act are to be obtained,
deviation from presumptive sentences should be the exception,
not the rule, and that this case may illustrate the fears of the
Knox Commission® that “if trial judges . . . disregard legislatively
prescribed guidelines for sentencing, then the system would
quickly revert to the unjust results of the present discretionary
system.” Whatever the merits of such argument may be, we are
nevertheless convinced that as the act is now written, the results
reached by us in Davis—and blessed by our supreme court in
Ahearn—are sound. The act did not eliminate the existing
“discretionary system”; it only established certain guidelines for
trial judges which, if correctly observed, still leaves an open door
for disparity of sentences. When it comes to sentencing, the trial
judges still sit in the driver’s seat. While, when appropriate, we
can apply the letter of the law, the spirit of the law reposes in the
hands of the trial judges who must apply it. In sentencing review,
we look not for errors in judgment, but only for errors of law.

[2] Defendant also argues that the trial court did commit an er-
ror of law by not finding two factors in mitigation: first, that
defendant was coerced into shooting the victim, and second, that
defendant was suffering from a mental condition (alcoholism and
drunkenness) which, while insufficient to constitute a defense, did
significantly reduce defendant’s culpability.

Initially, defendant argues that his evidence on both factors
was “uncontradicted” and was therefore of a quality sufficient to
require a finding in mitigation. We cannot agree. The defendant
has the burden of establishing such factors by a preponderance of
the evidence, G.S. § 15A-1340.4(a), and the trial court must weigh

2. The Commission on Correctional Programs, informally known as the Knox
Commission, was created by a legislative act in 1974. The Commission’s sentencing
study, “Final Report of the Legislative Commission on Correctional Programs,” was
presented to the North Carolina General Assembly in February, 1977. Copies of the
report are available at the North Carolina Legislative Library, Legislative
Building, Jones Street, Raleigh, N.C.
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defendant’s evidence regardless of whether it is uncontradicted.
The test laid down by our supreme court in State v. Jones, supra,
is as follows:

When evidence in support of a particular mitigating or ag-
gravating factor is uncontradicted, substantial and there is
no reason to doubt its credibility, to permit the sentencing
judge simply to ignore it would eviscerate the Fair Sentenc-
ing Act.

While defendant’s testimony that he was “coerced” into shooting
the victim may be uncontradicted, its credibility is certainly open
to question because of the subjective nature of such evidence and
because of the defendant’s interest in mitigating his own sen-
tence. The same may be said for defendant’s testimony that he
was intoxicated at the time. Defendant’s statement to the ar-
resting officers indicates that he was able to recall in very
substantial detail the events leading up to and following the
shooting. Such evidence tends to show that defendant was not in
such a state of intoxication as would have deprived him of his
reason or of his ability to understand the dangerous aspects of his
conduet; thus the credibility of such evidence was open to ques-
tion.

For the reasons stated, the sentence imposed by the trial
court is

Affirmed.

Judges ARNOLD and EAGLES concur.

WADE BAILEY, EMPLOYEE-PLAINTIFF v. SMOKY MOUNTAIN ENTERPRISES,
INC., EMPLOYER-DEFENDANT AND SHELBY MUTUAL INSURANCE COM-
PANY, CARRIER-DEFENDANT

No. 82101C1248
(Filed 15 November 1983)

Master and Servant 8§ 68.4, 72— workers’ compensation—award for disability to
back — prior award for similar injury —no double recovery

The Industrial Commission did not permit a double recovery in violation
of G.S. 97-33 or G.S. 97-35 in awarding plaintiff compensation for a 20% perma-
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nent partial disability from ruptured discs in his back after previously compen-
sating plaintiff for- a 15% permanent partial disability to his back for a similar
injury where the Commission found upon supporting evidence that plaintiff
suffered a 20% permanent partial disability to his back as a result of the sec-
ond injury, that the second injury was not an aggravation of the first but was
a separate injury to a different portion of the back, and that plaintiff would
have sustained the 20% disability from the second injury even if the earlier
disability had not existed.

APPEAL by defendant from the opinion and award of the
North Carolina Industrial Commission. Award entered 30 July
1982. Heard in the Court of Appeals 20 October 1983.

Plaintiff, an employee of defendant Smoky Mountain Enter-
prises, Inc., a manufacturer of Buck Stoves, sustained an injury to
his back 15 May 1980 while working for defendant. He underwent
a total of three operations to repair ruptured discs. On 26 July
1982, the Full Industrial Commission affirmed the decision of
Deputy Commissioner Lisa Shepherd to award plaintiff compensa-
tion for a 20% permanent partial disability of the back.

Plaintiff had previously suffered a similar back injury while
employed by Smoky Mountain Enterprises in 1979. As a result of
that injury he underwent surgery. He was subsequently assigned
a permanent partial disability rating of 15% and paid compensa-
tion.

Dr. Lary A. Schulhof, a neurological surgeon who treated
plaintiff for both injuries, testified at trial. He stated, over
defense counsel's objection, that there is an increased likelihood
of having a ruptured disc after having previously ruptured a disc
at the next level above or below, because an operation on one
level reduces the amount of movement available at the next level
up and places increased stress on that level. Dr. Schulhof further
testified that, even had plaintiff not undergone the first opera-
tion, his opinion that plaintiff had a disability rating of 20%
would not be changed.

With regard to a letter from Dr. Schulhof to defense counsel
dated 16 July 1981 in which Dr. Schulhof wrote, “It would seem
that if he (plaintiff) carried a 15% disability previously and now
carries a 20% disability rating, due to recent events, then I would
perhaps logically arrive at a 5% figure for the difference,” Dr.
Schulhof testified that he now found it difficult to form an opinion
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as to how the disability rating should be assigned. He later
testified that a letter written by him to plaintiff’s counsel dated
26 May 1981, in which he stated that plaintiff’s 20% disability
rating would be the same “even considering previous problems”
now represented his current opinion.

Brock, Begley and Drye, by Michael W. Drye, for plaintiff-
appellee.

Hedrick, Feerick, Eatman, Gardner & Kincheloe, by Martha
W. Surles, for defendant-appellants.

ARNOLD, Judge.

Defendants contend that the Full Commission’s decision
awarding plaintiff compensation for a 20% disability stemming
from his second back injury after having previously compensated
plaintiff for a 15% rating for a similar injury amounts to a double
recovery. It is alleged that the most plaintiff is entitled to is com-
pensation for a 5% permanent partial disability of his back, that
figure representing the difference between the initial 15% rating
and the subsequent 20% rating.

Defendants first contend that there was insufficient evidence
to support the Commission's award of compensation for plaintiff’s
second injury. When reviewing an appeal from an award of the
Full Commission this Court does not retry the facts, but, instead,
determines whether there was any competent evidence before the
Commission to support its findings of fact. Inscoe v. DeRose In-
dustries, Inc., 292 N.C. 210, 232 S.E. 2d 449 (1977). In fact, the
findings of the Commission are conclusive on appeal when sup-
ported by competent evidence, even though there may be
evidence to support a contrary finding of fact. Morrison v. Bur-
lington Industries, 304 N.C. 1, 282 S.E. 2d 458 (1981).

The Commission’s findings of fact in the instant case that
“[t]he injury plaintiff sustained in May 1980 was not an aggrava-
tion of his previous injury, but was a separate injury to a dif-
ferent portion of the back”; that “[a]s a result of the compensable
injury sustained in May 1980, plaintiff suffers a 20 percent perma-
nent partial disability to his back”; and that “[p]laintiff would
have sustained this same degree of disability from this accident if
the earlier disability had not existed” are supported by compe-
tent evidence and are, therefore, binding on appeal.
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All of the evidence concerning plaintiff's disability comes
from the testimony and letters of Dr. Schulhof. Although there
does appear to be slight contradictions in the doctor’s testimony,
that testimony, when taken as a whole, constitutes competent
evidence to support the Commission’s findings of fact. It is evi-
dent from the record that Dr. Schulhof was at first hesitant to
assign any disability rating, since he felt that decision was “an ad-
ministrative decision rather than a medical decision.” When con-
sidered in its entirety, however, his testimony clearly indicates
his opinion that plaintiff did suffer two distinet injuries to his
back, with the second injury requiring a 20% permanent partial
disability rating in and of itself and without regard to the first in-
jury. We find that there was sufficient evidence to support the
Commission’s findings of fact.

Defendants next contend that the Commission erred in rely-
ing in part on G.S. 97-33 in that it does not allow a plaintiff to be
compensated for a 20% disability of the back when he has
previously been compensated by the same employer for a 15%
disability due to a prior injury. We disagree. That statute pro-
vides:

If any employee is an epileptic, or has a permanent
disability or has sustained a permanent injury in service in
the army or navy of the United States, or in another employ-
ment other than that in which he received a subsequent per-
manent injury by accident ... he shall be entitled to
compensation only for the degree of disability which would
have resulted from the later accident if the earlier disability
or injury had not existed.

Defendants cite the case of Schrum v. Catawba Upholstering
Co., 214 N.C. 353, 199 S.E. 385 (1938), in which the court made the
following interpretation of the statute which is now G.S. 97-33:

An analysis of this Section . . . clearly indicates that it
was the intention of the Legislature to provide for the deduc-
tion of prior compensable injuries and thus to prevent double
compensation. Where there are two compensable permanent
injuries, in determining the degree of impairment caused by
the second injury, the degree of the injury caused by the
first must be deducted from the total injury resulting from
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the two accidents to determine the compensable injury
caused by the second accident.

214 N.C. at 355, 199 S.E. at 387.

In relying on this language to contend that G.S. 97-33 only
entitles plaintiff to some lesser amount of compensation, defend-
ants ignore the Commission’s finding that the injury suffered on
15 May 1980 is separate and distinct from the first injury, and,
thus, in and of itself a basis for awarding plaintiff compensation
for a full 20% disability rating.

Finally, defendants make a similar argument about the Com-
mission’s reliance on G.S. 97-35, contending that it, too, prohibits
plaintiff from being compensated for a full 20% disability. That
statute provides in part:

If any employee receives a permanent injury as specified
in G.S. 97-31 after having sustained another permanent in-
jury in the same employment, he shall be entitled to compen-
sation for both injuries . . . .

Defendants contend that the statute merely provides that an
employee who receives two successive injuries in the same
employment shall be compensated for both injuries and that it
does not entitle an employee to double recovery. Again, we find
that the Commission’s award to plaintiff does not amount to a
double recovery for the reasons stated above.

Affirmed.

Judges HILL and BRASWELL concur.
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SIBYLE DAVIS SMITH anp MOLLIE FAYE DAVIS GARNER v. L. L. SMITH,
EXECUTOR OF THE ESTATE oF PEARY DAVIS, ALMA SUTTON DAVIS aNp
MARSHALL BRITT

No. 824SC1235
(Filed 15 November 1983)

Landlord and Tenant § 2; Rules of Civil Procedure § 56.7— failure to state amount
of rent—lease void—summary judgment proper— consideration on appeal
limited to materials before trial court

In an action to recover rents due under a lease agreement where the trial
court granted summary judgment for defendants, the appellate court could not
consider a statute which had not been brought to the trial court’s attention
since the appellate court’s consideration is limited to the materials before the
trial court. Further, the trial court properly granted summary judgment for
defendants since the lease under which plaintiffs’ action was brought failed to
state the amount of rent, and the amount of rent is an essential term of a lease
under the law of contracts. A lease which leaves the amount of rent open for
future agreement is void for indefiniteness.

APPEAL by plaintiff from Brown, Judge. Judgments entered
28 July 1982 and 29 July 1982 in Superior Court, DUPLIN County.
Heard in the Court of Appeals 20 October 1983.

Plaintiffs appeal from the granting of summary judgment in
favor of all defendants in this action to recover rents due under a
lease agreement.

Kornegay & Rice, P.A., by George R. Kornegay, Jr. and
Janice Head for plaintiff appellants.

Baddour, Lancaster, Parker & Hine, P.A., by John C. Hine,
for defendant appellee Smith.

William F. Simpson, Jr., for defendant appellee Alma Sutton
Davis.

No brief filed for defendant Britt.

BECTON, Judge.
I
Factual and Procedural History

On 1 December 1074, Peary Davis executed a deed conveying
a 249 acre tract of land in Duplin County to plaintiffs, his
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daughters. On the same date, plaintiffs and Davis executed a
lease in which plaintiffs agreed to lease the property to Davis for
the term of fifteen years. The lease also provided: “The annual
rental during said period shall be determined by agreement be-
tween the parties at the expiration of each twelve (12) month
period.” Both documents were recorded on 9 December 1974.
Peary Davis died on 22 January 1982.

Plaintiffs filed this action against the Executor of Peary
Davis' Estate, Peary Davis’ widow, Alma Sutton Davis, and a sub-
lessee of Peary Davis, Marshall Britt. They alleged in their com-
plaint that the lease had been duly executed, that they had not
received any rents for the years 1979-1982, that no rental had
been agreed upon for those four years, and that the reasonable
rental for those four years was $12,000.00 per year. They sought
to recover rents from the defendants, jointly and severally, in the
amount of $48,000.00.

Defendant Marshall Britt filed an answer denying the
material allegations of the complaint, and asserting the affirma-
tive defenses of payment and estoppel. He alleged that he had
rented the land for several years from Peary Davis, who had
claimed that he owned the land and could rent it at will. He paid
Davis an annual rental by check each January for the coming crop
year. These checks, for the years 1978-1981, were duly endorsed
by Davis. The 1982 check was endorsed by Alma Davis.

Defendant Alma Sutton Davis filed an answer in which she
alleged that the deed, lease agreement, and an agreement in
which she was granted a life estate in the residence were all part
of an estate plan to reduce estate and inheritance taxes. She fur-
ther alleged that it was contemplated by the parties to these
agreements that no rents would be demanded by, or paid to, the
plaintiffs and that Peary Davis would treat the properties as if he
owned them in fee. Plaintiffs, therefore, were not entitled to any
rents, and if they were, their claim was against the Estate of
Peary Davis.

Defendant Executor filed an answer in which he admitted the
execution of the deed and lease agreement. He alleged that there
was an informal understanding that the profits from the land
would be used to maintain and support Peary Davis during his
lifetime. At no time did plaintiffs demand or receive any rent
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under the alleged lease, and consequently, they waived any claim
for rent under the lease and are estopped from asserting such
claim against the Estate of Peary Davis. Their failure to assert
the claim constituted laches, and the statute of limitations barred
their claim for 1979 rents.

All parties moved for summary judgment and filed affidavits
in support of their motions.

Defendant Alma Sutton Davis stated in her affidavit that she
was not a party to the lease agreement, that she had not received
any monies as rent for the 1982 crop year from Marshall Britt,
and that if any monies were received from Marshall Britt, they
were received by Peary Davis.

The affidavits of plaintiffs indicated that they had not agreed
with Peary Davis to lease the farm to him rent-free, but that, on
the other hand, they had failed to discuss the rental charge with
him. Defendant Executor, the husband of one of the plaintiffs,
swore in an affidavit that, to his knowledge, Peary Davis never
agreed to a rental for any year with the plaintiffs, and that plain-
tiffs had never made a demand for the rental. The lawyer who
prepared the deed and lease agreement swore in an affidavit that
the documents were prepared as part of an estate plan in which
the land was removed from Davis’ estate to reduce estate and in-
heritance taxes, yet Davis would be allowed to enjoy the land as
if he continued to own it. It was intended by the plaintiffs and
Davis that no rents would be due from Davis to the plaintiffs, and
that the income from the property would be used by Peary Davis
as he saw fit.

Based upon these materials, the trial court allowed defend-
ants’ motions for summary judgment and denied plaintiffs’ motion
for summary judgment. We must determine the propriety of the
trial court’s action.

II
Analysis

On appeal, plaintiffs have abandoned their claims for rents
prior to the 1982 crop year and now claim that they are entitled,
under N.C. Gen. Stat. § 42-7 (1976), to the proportion of the rents
accruing after Peary Davis’ death on 22 January 1982 until 31
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December 1982.! However, there is nothing in the record to in-
dicate that this statute was brought to the trial court’s attention.
When a motion for summary judgment is granted, “the critical
questions for determination upon appeal are whether on the basis
of the materials presented to the trial court, there is a genuine
issue as to any material fact and whether the movant is entitled
to judgment as a matter of law.” Oliver v. Roberts, 49 N.C. App.
311, 314, 271 S.E. 2d 399, 401 (1980) (emphasis added). Our con-
sideration is thus limited to the materials before the trial court.

The materials before the trial court support its grant of sum-
mary judgment for all defendants. We reject plaintiff's argument
that the affidavits present a genuine issue of material fact as to
whether plaintiffs agreed with Davis on an annual rental for the
leased property. A genuine issue of material fact has been defined
as one in which “the facts alleged are such as to constitute a legal
defense or are of such nature as to affect the result of the action,
or if the resolution of the issue is so essential that the party
against whom it is resolved may not prevail. . . . [A] genuine
issue is one which can be maintained by substantial evidence.”
Zimmerman v. Hogg & Allen, P.A., 286 N.C. 24, 29, 209 S.E. 2d
795, 798 (1974) (quoting McNair v. Boyette, 282 N.C. 230, 192 S.E.
2d 457 (1972)). Whether the plaintiffs and Davis agreed that Davis
would not be charged rent makes no difference in the result of
the action. Either way, plaintiffs could not prevail under the
lease.

The amount of rent is an essential term of a lease under the
law of contracts. Carolina Helicopter Corp. v. Cutter Realty Co.,

1. N.C. Gen. Stat. § 42-7 provides:

When any lease for years of any land let for farming on which a rent is
reserved determines during a current year of the tenancy, by the happening
of any uncertain event determining the estate of the lessor, or by a sale of
said land under any mortgage or deed of trust, the tenant in lieu of
emblements shall continue his occupation to the end of such current year,
and shall then give up such possession to the succeeding owner of the land,
and shall pay to such succeeding owner a part of the rent accrued since the
last payment became due, proportionate to the part of the period of pay-
ment elapsing after the termination of the estate of the lessor to the giving
up such possession; and the tenant in such case shall be entitled to a
reasonable compensation for the tillage and seed of any crop not gathered at
the expiration of such current year from the person succeeding to the
possession.
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263 N.C. 139, 139 S.E. 2d 362 (1964); J. Webster, Webster’'s Real
Estate Law in North Carolina § 236 (P. Hetrick rev. ed. 1981). As
a general rule, when an essential term of a contract is left open
for future agreement, the alleged contract is void for in-
definiteness. Boyce v. McMahan, 285 N.C. 730, 208 S.E. 2d 692
(1974). A lease, therefor, which leaves the amount of rent open for
future agreement is void for indefiniteness. See Annot., 85 A.L.R.
3d 414, 432 (1978). As a consequence, plaintiffs are barred from
recovering rent under the lease. Moreover, even if the lease were
not void on its face, plaintiffs’ admission in their complaint that
they never reached agreement on the rental charge with Davis
would bar them from enforcing the lease. Defendants were, there-
fore, entitled to judgment as a matter of law on the lease.

For the foregoing reasons, the judgment of the trial court is
Affirmed.

Chief Judge VAUGHN and Judge HEDRICK concur.

MID-WEST MUTUAL INSURANCE COMPANY v. GOVERNMENT EM-
PLOYEES INSURANCE COMPANY

No. 82108C1002

{Filed 15 November 1983)

Insurance § 69— other insurance clause in uninsured motorist coverage—motor-
cycle as “automobile”

A motorcycle is an “automobile” within the meaning of language in an
uninsured motorist endorsement providing that the uninsured motorist
coverage is only “excess insurance” with respect to bodily injury to an insured
while occupying an “automobile” not owned by the named insured. Therefore,
a liability policy issued to a motorcyelist’s father provided only excess
coverage beyond the limits of the motorcyclist's own policy for injuries suf-
fered by the motoreyclist when his motorcycle was struck by an uninsured
vehicle.

APPEAL by plaintiff from Lee, Judge. Order entered 3 June
1982 in Superior Court, WAKE County. Heard in the Court of Ap-
peals 24 August 1983.
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Plaintiff appeals from allowance of defendant’s motion for
summary judgment in an action in which plaintiff seeks contribu-
tion from defendant under the “other insurance” clause of unin-
sured motorist coverage pursuant to defendant’s policy.

Young, Moore, Henderson & Alvis, P.A., by Robert C.
Paschal, for plaintiff appellant.

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, by
Nigle B. Barrow, Jr., and Timothy P. Lehan, for defendant ap-
pellee.

WHICHARD, Judge.
I

Phillip Peters was injured when the motorcycle he was
operating was struck by an uninsured pickup truck. At the time
of the accident Peters had uninsured motorist coverage under a
policy on his motorcycle for which he had paid premiums to plain-
tiff. Plaintiff settled the claim with Peters for $15,000, which was
within its policy limits.

Plaintiff then sought contribution from defendant on the
basis of defendant’s policy issued to Peters’ father. Because
Peters was living at home with his father at the time of the acci-
dent, he was classified as an insured under that policy. He was
not, however, the named insured under that policy, nor had he
made payments to defendant for this coverage.

Plaintiff argues that, by virtue of the ‘“other insurance”
language contained in defendant’s uninsured motorist coverage,
defendant’s coverage was concurrent with its own. Defendant
counters that the policy provides only excess coverage; and that
since the settlement with Peters was within the policy limits, it is
not liable to plaintiff. The applicable language of defendant’s
policy provides:

With respect to bodily injury to an insured while occupying
an automobile not owned by the named insured under this en-
dorsement, the insurance hereunder shall apply only as ex-
cess insurance over any other similar insurance available to
such occupant, and this insurance shall then apply only in the
amount by which the applicable limit of liability of this en-
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dorsement exceeds the sum of the applicable limits of liabili-
ty of all such other insurance.

The trial court agreed with defendant and granted its motion
for summary judgment. Plaintiff appeals.

II.

The issue is whether the “other insurance” clause providing
for excess coverage applies when the insured is occupying a
motorcycle. If so, under the plain wording of the policy the court
correctly allowed summary judgment. If not, pro rata contribution
would be appropriate.

The definition section of defendant’s policy provides little
guidance. The policy contains definitions of both insured and unin-
sured automobiles, but does not define automobile. The terms
“automobile” and “vehicle” appear, however, to be used inter-
changeably. Our Supreme Court has stated that “[a] motoreycle is
a vehicle.” Anderson v. Insurance Co., 197 N.C. 72, 75, 147 S.E.
693, 694 (1929). The policy also contains a list of items not includ-
ed within the terms “insured automobile” and “uninsured
automobile,” and motorcycles are not listed.

The parties have not cited, and our research has not dis-
closed, a North Carolina case interpreting the term “automobile”
when used in the “other insurance” clause of uninsured motorist
coverage. Cases interpreting the term in other parts of a policy,
however, have held that it does not include a motorcycle. E.g,
Hunter v. Liability Co., 41 N.C. App. 496, 501-02, 255 S.E. 2d 206,
209-10, disc. rev. demied, 298 N.C. 203 (1979). In some instances,
though, the term has been construed to encompass motorcycles.
See Comr. of Insurance v. Automobile Rate Office, 24 N.C. App.
223, 226, 210 S.E. 2d 441, 443 (1974) (term automobile liability in-
surance includes motorcycle liability insurance), cert. denied, 286
N.C. 412, 211 S.E. 24 801 (1975).

It is significant that the previous cases addressed whether a
motorcycle should be included within coverage. OQur Supreme
Court has stated that the apparent reason for excluding motor-
cycles was “the greater risk invelved in insuring against the
perils inherent in the use of motorcycles.” LeCroy v. Insurance
Co., 251 N.C. 19, 23, 110 S.E. 2d 463, 466 (1959); see also Anderson
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v, Insurance Co., supra. Thus, because of the greater risk motor-
cycles present, the courts have been unwilling to hold that by
using the term “automobile” insurance companies intended to in-
sure motorcycles.

Here, however, we deal with an exclusion from coverage. The
“other insurance” clause was intended to limit the liability of
defendant, the non-primary insurer, to situations where there was
either no insurance or inadequate insurance. There is no reason to
presume that, in excluding automobiles with other insurance,
defendant intended to insure the greater risk presented by
relatives of the insured who have other insurance on motorcycles.
To disallow coverage to a motorcycle when an automobile is
covered, but allow coverage to a motorcycle when an automobile
is excluded, would be a bizarre interpretation. The principles
which have led our courts to hold that the term “automobile”
does not encompass motorcycles when dealing with inclusion of
coverage would thus seem to dictate a holding that the term does
encompass motorcycles when dealing with exclusion from
coverage in the context of an “other insurance” clause of unin-
sured motorist coverage. We thus hold that defendant’s policy
provided for excess coverage only, and plaintiff is not entitled to
contribution.

III.

We note that some jurisdictions have held that the term
automobile does not include motorcycles. E.g., Phillips v. Midwest
Mutual Insurance Co., 329 F. Supp. 853 (W.D. Ark. 1971); Home
Indemnity Co. v. Hunter, 7 Ill. App. 3d 786, 288 N.E. 2d 879 (1972);
Midwest Mutual Insurance Co. v. Fireman’s Fund Insurance Co.,
258 S.C. 533, 189 S.E. 2d 823 (1972). Although the Phillips court
held that the term automobile did not include a motoreycle, it still
held, on the basis of the parties’ intent, that the father’s policy
provided excess coverage only. It stated:

The record . . . does not establish that the plaintiff had any
intention of insuring his son against uninsured motorists
while riding the motorcycle when he purchased the policy
from Northwestern, nor did Northwestern contemplate
coverage of this type. . . . It is the duty of the court to carry
out the intentions of the parties. ‘Courts may enforce legal
contracts or void illegal ones, but courts may not expand con-
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tracts beyond their terms and the intent of the parties.” Har-
ris v. Southern Farm Bureauw Casualty Ins. Co., (1970) 247
Ark. 961, at page 965, 448 S.W. 2d 652, at page 654.

329 F. Supp. at 859.

We note further that at least two courts have held that the
term automobile does include motorcycles under uninsured motor-
ist coverage. Rodriquez v. Maryland Indemmnity Insurance Co., 24
Ariz. App. 392, 539 P. 2d 196 (1975); Country-Wide Insurance Co.
v. Wagoner, 45 N.Y. 2d 581, 384 N.E. 2d 653, 412 N.Y.S. 2d 106
(1978).

Affirmed.

Judges JOHNSON and EAGLES concur.

ROSE ACOSTA JACOBS v. MICHAEL GRADY LOCKLEAR

No. 8216SC1245
(Filed 15 November 1983)

1. Negligence § 35.4— contributory negligence not shown—failure to grant judg-
ment notwithstanding verdict error
The trial court erred in failing to grant plaintiff’s motion for a judgment
notwithstanding the verdict concerning the issue as to whether plaintiff con-
tributed to her own injuries sustained in an automobile accident where the
evidence tended to show that plaintiff, a pedestrian, was standing in a static
position of safety in front of her own automobile when defendant backed his
car into her and pinned her between the two automobiles and where there was
no evidence that plaintiff knew defendant’s vehicle was moving backwards un-
til after the collision.

2. Trial § 11— comment on defendant’s failure to testify — proper
In a civil trial, the trial judge erred in refusing to allow plaintiff’s counsel
to comment on defendant’s failure to testify.

Judge HiLL dissents.

APPEAL by plaintiff from Lane, Judge. Judgment entered 1
September 1982 in Superior Court, ROBESON County. Heard in the
Court of Appeals on 20 October 1983.
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Civil action wherein plaintiff seeks to recover for personal in-
juries sustained in an automobile accident in which plaintiff was
pinned between the front of her motor vehicle and an automobile
owned and driven by the defendant. At the conclusion of the
evidence, issues were submitted to the jury and answered as
follows:

1. Was the plaintiff, ROSE ACOSTA JACOBS, injured or
damaged by the negligence of the defendant, MICHAEL
GRADY LOCKLEAR?

Answer: Yes.

2. Did the plaintiff, ROSE ACOSTA JACOBS, by her own
negligence contribute to her injury or damage?

Answer: Yes.

3. What amount, if any, is the plaintiff, ROSE AcoSTA
JACOBS, entitled to recover for personal injury?

Answer:

Judgment was entered upon the verdict from which plaintiff ap-
pealed.

Britt and Britt by William S. Britt for plaintiff appellant.

Page and Baker by H. Mitchell Baker, IIl, for the defendant
appellee.

BRASWELL, Judge.

The plaintiff assigns as error the trial court’s denial of her
motions for directed verdict and for judgment notwithstanding
the verdict. Since the state of the evidence necessary for a judg-
ment notwithstanding the verdict is the same as that which
requires a directed verdict, we consider these assignments collec-
tively. Upon motion for a directed verdict in favor of the plaintiff,
the defendant is entitled to the most beneficial construction of the
evidence which it will reasonably bear. Marshall v. Hubbard, 117
U.S. 415, 29 L.Ed. 919, 6 S.Ct. 806 (1886). The evidence considered
in this light tends to show the following sequence of events.

On the night of 6 July 1980 plaintiff and defendant along with
members of their families and friends attended a party at a pack-
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house at Evans Crossroads. Food and alcoholic beverages were
served at the party, but plaintiff drank a Pepsi Cola and nothing
else. Automobiles were parked on both sides of the public road
opposite the packhouse. Defendant’s automobile was parked in a
row of cars some ten to twelve feet in front of plaintiff's car. The
area was well lighted.

Plaintiff, her husband, Eddie, her sisters Debra and Wanda,
her brothers-in-law Pete and Ventis, went to her car at about
12:00 or 12:15 a.m. for the purpose of leaving. Because the traffic
was rather heavy in both directions, they waited to leave and
stood between plaintiff’'s car and defendant’s car, engaging in
general conversation. While plaintiff was standing in front of her
car, she saw the defendant go to the car parked ten to twelve feet
in front of her and open the door. She did not hear or see him
start the vehicle. Plaintiff's attention was upon her brother-in-law,
Ventis, with whom she was having a conversation.

Defendant was intoxicated. He started his car and without
warning placed it in reverse, backed toward plaintiff, pinning her
between the front of her car and the rear of defendant’s car.
Plaintiff sustained injuries to her legs. Others in plaintiff's party
moved out of the path of defendant’s car to safety.

[1] We hold that it was error not to grant the plaintiff judgment
notwithstanding the verdict as to the second issue regarding con-
tributory negligence. By analysis, the plaintiff, a pedestrian,
standing in a static position of safety in front of her own
automobile which was off the traveled portion of the roadway and
on the shoulder, had no duty to anticipate that the defendant,
parked about 12 feet in front of her, would negligently back his
automobile against her. There is no evidence that she knew his
vehicle was moving backwards until after the collision. There is
no evidence that the plaintiff was aware or should have been
aware that the defendant was backing up at the moment he did
so. She did not hear him “erank up” his car. She never at any
time saw his car back up. She never heard any horn or any sound
of his car. There was no failure to keep a proper lookout for her
own safety.

Immediately preceding the impact she was talking to her
brother-in-law, Ventis Rogers, and her attention was directed to
him. The plaintiff's husband, Eddie, and her sister, Debra, were



150 COURT OF APPEALS [65

Jacobs v. Locklear

standing three feet from the plaintiff and closer to and in the
path of the defendant’s car. The presence and location of these
people added to her own zone of safety and increased her right
not to anticipate that any imminent danger awaited her. From the
facts before us, there was nothing that she negligently failed to
do that endangered her safety.

The only allegation of contributory negligence, although
stated in four parts in the answer, is her failure to act as a pru-
dent person. In substance, the total allegations are that the plain-
tiff stood in an area of danger between two parked automobiles,
that she remained between the cars when she knew that the
defendant had entered his automobile, that she knew or should
have known that the defendant would have to back up his
automobile before leaving and “due to the darkness might not
know that the defendant [sic] was behind him,” and that she im-
prudently failed to remove herself from danger. We hold the
evidence does not support these allegations.

Plaintiff also assigns as error the denial of her motion for a
new trial on grounds that the verdict was not justified by the
evidence. A motion to set aside a verdict and order a new trial is
addressed to the sound discretion of the trial judge and “his rul-
ing thereon is irreviewable in the absence of manifest abuse of
discretion.” Britt v. Allen, 291 N.C. 630, 635, 231 S.E. 2d 607, 611
(1977). We hold that the plaintiff has shown an abuse of discretion
by the trial court in its denial of plaintiff's motion for a new trial.
As a matter of law, there being no evidence upon which to submit
to the jury an issue of contributory negligence, it was prejudicial
error to do so.

[2] Finally, at trial the judge refused to allow plaintiff's counsel
to comment on defendant’s failure to testify, Being a civil matter,
this refusal was error. “The truth of the facts was peculiarly
within [defendant’s] knowledge, and he was a competent witness.
That he failed to go upon the stand [in a ctvil case] and contradict
evidence affecting him so nearly was a pregnant circumstance
which the jury might well consider, and which counsel, within
proper limits, might call to their attention.” Hudson v. Jordan,
108 N.C. 10, 12-13 (1891), 12 S.E. 1029, 1030, reh. dented, 110 N.C.
250, 14 S.E. 741 (1892). The Hudson court makes this point noting
that the witness was in court but did net take the stand. We see
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no distinction in that case from the present case where the
witness was absent from the courtroom.

However, the jury answered the first issue in favor of the
plaintiff, establishing defendant’s negligence. Hence, the trial
court’s ruling did not adversely affect the plaintiff on the only
issue to which it was relevant.

Because of prejudicial error in submitting to the jury the
issue of contributory negligence, we reverse and order a new
trial.

New trial.
Judge ARNOLD concurs.

Judge HILL dissents.

BRENDA COMPTON BOZA v. H. MAX SCHIEBEL axp DURHAM COUNTY
HOSPITAL CORPORATION

No. 8214SC1311
(Filed 156 November 1983)

1. Rules of Civil Procedure § 56.6— summary judgment in negligence cases
While negligence issues are not ordinarily susceptible to summary disposi-
tion, a motion for summary judgment is proper when there is no genuine issue
of material fact and reasonable men could only concede that the defendant was
not negligent.

2, Physicians, Surgeons, and Allied Professions § 16.1 — medical malpractice ac-
tion — summary judgment for defendant surgeon

In an action to recover for injuries resulting from defendant surgeon’s

alleged negligent placement of an operating table safety strap during surgery

on plaintiff, summary judgment was properly entered for defendant where the

materials before the court showed that it was the operating room nurse rather

than defendant who placed the safety strap on plaintiff prior to the surgery.

APPEAL by plaintiff from Lee, Judge. Judgment entered 24
September 1981 in Superior Court, DURHAM County. Heard in the
Court of Appeals 27 October 1983.
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This is a civil action wherein the plaintiff seeks to recover
damages resulting from defendants’ allegedly negligent acts dur-
ing the performance of surgery on the plaintiff.

Plaintiff entered Durham County General Hospital under the
care of Dr. Schiebel for gynecological surgery. Following surgery
she suffered numbness in her lower right leg and foot. Hospital
records attributed the condition to pressure on the peroneal
nerve during surgery. Plaintiff brought suit alleging the injury
resulted from the negligent placement of an operating table safe-
ty strap.

Plaintiff deposed Dr. Schiebel and the operating room nurse.
Following these depositions, both defendants moved for summary
judgment. A hearing on the motions was conducted, and on 24
September 1981 an order was entered granting summary judg-
ment for Dr. Schiebel and denying summary judgment as to the
hospital.

Plaintiff dismissed her action against the hospital on 20 July
1982 pursuant to a settlement agreement. On 22 July 1982 plain-
tiff filed a notice of appeal from the 24 September 1981 order
granting summary judgment in favor of Dr. Schiebel.

McCain & Essen, by Grover C. McCain, Jr., and Jeff Erick
Essen, for plaintiff, appellant.

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, by C.
Ernest Simons, Jr., and Steven M. Sartorio, for defendant, ap-
pellee, Schiebel

JOHNSON, Judge.

Assuming arguendo that plaintiff has lost her right to appeal
by not giving notice of appeal within the time permitted by the
statutes and rules after the entry of summary judgment for
defendant on 24 September 1981, we treat the appeal as a peti-
tion for writ of certiorari and allow the same so that we can
dispose of the matter on its merits.

Plaintiff assigns as error the court’s order granting summary
judgment in favor of defendant Schiebel.

[11 Negligence issues are not ordinarily susceptible to summary
disposition. Moore v. Fieldcrest Mills, Inc., 296 N.C. 467, 251 S.E.
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2d 419 (1979). However, where there is no genuine issue of
material fact and reasonable men could only concede the defend-
ant was not negligent, then a motion for summary judgment is
proper. Dendy v. Watkins, 288 N.C. 447, 219 S.E. 2d 214 (1975).

[2] Plaintiff seeks to recover from Dr. Schiebel solely on the
theory that he was the person responsible for placing the safety
strap on plaintiff prior to surgery and thus the person who com-
mitted the negligent act responsible for the injury. Plaintiff seeks
to support this theory solely by the following statement made by
Dr. Schiebel during his deposition:

[T]he strap is on when I come in the room and speak to the
patient and tell the anesthetist, “Okay, go ahead with
anesthesia,” and I go out to scrub, when I come back in, I
have to put a catheter in the patient on this type of opera-
tion.

So the strap is removed at that time, not changed in its ten-
sion, because the strap simply hooks on each side, and you
just unhook one side and flip it over. The patient is frog-
legged for a moment, not with any stirrups or anything like
that; the catheter is put in; then put back in a straight posi-
tion, and the safety strap is hooked back as it was before.
There was no change in—let’s say in the tension of the draw
part, like you would tighten yourself in a seat belt in a plane.
It went back just exactly as it was before.

Q. Do you recall doing that in Mrs. Boza's surgery?

A. Yes sir. I recall doing that personally. I do that per-
sonally on every one of them that I operate on, and I know I
did it on her.

Plaintiff contends these statements raise at least an inference
that Dr. Schiebel was responsible for placing the strap on plaintiff
prior to the surgery and thus the person who committed the neg-
ligent act.

To evaluate the significance of these statements we must ex-
amine them in context with defendant’s total deposition. Such an
examination reveals the following testimony:

Q. Doctor, did you have any part or function in placing
or positioning or strapping or buckling the safety strap that
held Mrs. Boza to the table?
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A. No, sir, I did not.

‘ Q. That is a function that is performed by other nursing
personnel in the operating room?

A. Normally functioned by the person we list as the cir-
culating nurse.

Q. At any time during the operative procedure on Mrs.
Boza, did you personally adjust the tension on this strap?

A. No, there is no way. That’s in the non-sterile field,
Mr. McCain.

Q. And as I understand it, you are not involved in plac-
ing or putting tension on the strap on either of the two occa-
sions in which the strap was put on?

A. I am not.

Q. And the first time the strap was placed on, are you
normally even in the operating room?

A. I'm usually not in the operating room.

Q. And I believe you mentioned in your testimony one
time a little earlier that when the strap is placed on the pa-
tient the second time, you are not involved in that, either?

A. No. I'm sterile at that time.

We recognize that on defendant’s motion for summary judg-

ment plaintiff is entitled to have the evidence considered in the
light most favorable to her and have any conflicts in the evidence
resolved in her favor. Here there is no conflict in the evidence
presented. When the statement relied upon by plaintiff is exam-
ined in context with defendant’s total statement it is manifestly
clear that what defendant was talking about personally doing was
putting the catheter in the plaintiff. Defendant’s testimony,
coupled with that of the operating room nurse, that it is the nurse
who places the safety strap on patients completely destroys plain-
tiff’s theory of recovery against Dr. Schiebel.
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There is no genuine issue as to a material fact and from this
forecast of evidence reasonable men could only conclude the de-
fendant was not negligent. Therefore, summary judgment was
properly granted.

Affirmed.

Judges HILL and BECTON concur.

WILLIAM G. GODLEY, EMPLOYEE, PLAINTIFF v. HACKNEY & SONS, EMPLOYER;
AMERICAN MUTUAL LIABILITY INSURANCE COMPANY, CARRIER,
DEFENDANTS

No. 8210IC1288
(Filed 15 November 1983)

Master and Servant § 94.3— right of Industrial Commission to amend deputy com-
missioner’s findings of fact

The full Industrial Commission, upon reviewing an award by a hearing
commissioner, is not bound by the findings of fact supported by evidence but
may reconsider evidence and adopt or reject findings and conclusions of the
hearing commissioner.

APPEAL by defendants from the opinion and award of the
North Carolina Industrial Commission filed 5 October 1982. Heard
in the Court of Appeals 27 October 1983.

This is a proceeding under the North Carolina Workers’ Com-
pensation Act wherein the plaintiff seeks to recover compensation
for a back injury allegedly sustained on 6 February 1980.

The plaintiff’s claim was heard by a deputy commissioner on
30 June 1981. The deputy commissioner filed an opinion and
award denying plaintiff’s claim, because he found that the plain-
tiff had not sustained an injury by accident within the meaning of
N.C. Gen. Stat. Sec. 97-2(6).

Plaintiff filed an application, dated 13 May 1982, seeking
review by the North Carolina Industrial Commission (hereinafter
Commission). The appeal was heard on 15 September 1982. The
Commission awarded the plaintiff compensation for his injury in
an opinion and award which in pertinent part provided:
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3. The plaintiff normally lifted, moved and lowered truck
bodies, insulated and uninsulated, with the help of three
other employees in his assembly line crew. A short time prior
to February 6, 1980 the plaintiff's crew was reduced from
four to three members.

4. On February 6, 1980 the plaintiff injured his lower
back while handling an insulated, heavier-than-usual truck
body. It was the first truck body of its type that the plaintiff
was required to lift to the “set-up hole” with his newly re-
duced work crew, although he had similarly lifted smaller
truck bodies with the help of only two others on occasions in
the past. The plaintiff did not know the weight of the par-
ticular truck body he was lifting when his injury occurred
but it appeared at the time to be about the same as others
his erew had handled with four members.

7. At the time in question, the plaintiff injured his back
as a result of an interruption of his normal work routine.

15. While doing his job on February 6, 1980 plaintiff in-
jured his low back as a result of an interruption of his normal
work routine, to wit, a reduction in his assembly line work
crew which required him to lift substantially greater weights
than he was accustomed to in his job.

16. Plaintiff sustained an injury by accident arising out
of and in the course of his employment on February 6, 1980.

The Conclusion of Law in the Opinion and Award of
December 31, 1981 is hereby stricken and the following is in-
serted in lieu thereof:

CONCLUSION OF LAwW

The plaintiff, at the time complained of, sustained an in-
jury by accident arising out of and in the course of his
employment and is, therefore, entitled to benefits under the
Workers’ Compensation Act. G.G. [sic] 97-2(6).
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The Award in the Opinion and Award is hereby stricken
and the following inserted in lieu thereof:

AWARD

1. Defendants shall pay the plaintiff compensation at the
rate of $148.00 per week for the period from February 13,
1980 until March 28, 1980 and for the period between June 3,
1980 and November 7, 1980 when the plaintiff reached max-
imum medical improvement, subject to an attorney fee ap-
proved herein. Since the plaintiff’s compensation has accrued,
it shall be paid in a lump sum without commutation.

2. Defendants shall pay the plaintiff compensation at the
rate of $148.00 per week for 45 weeks for his permanent par-
tial disability of the back.

3. Defendants shall pay all medical expenses incurred by
plaintiff as a result of the injury by accident that gave rise to
this claim when such bills are submitted to and approved by
the Industrial Commission.

4. An attorney’s fee equal to 25 percent of compensation
due the plaintiff shall be deducted and paid directly to his at-
torney.

5. Defendants shall pay the costs.

From the opinion and award of the Commission awarding
compensation to the plaintiff, the defendants appealed.

Wilkinson & Vosburgh, by James R. Vosburgh, for the plain-
tiff, appellee.

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog, by Dan
M. Hartzog and Theodore B. Smyth, for the defendants, ap-
pellants.

HEDRICK, Judge.

Based upon eight assignments of error, the defendants con-
tend the Commission erred “in altering the deputy commission-
er’s findings of fact as to the circumstances surrounding the
plaintiff's injury.” Defendants argue that the Commission does
not have the authority to amend a deputy commissioner’s findings
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of fact if there is competent evidence in the record to support the
deputy commissioner’s findings. We disagree. The Commission’s
authority to review deputy commissioner’s awards is granted by
N.C. Gen. Stat. Sec. 97-85 which in pertinent part provides:

If application is made to the Commission . . . the full Com-
mission shall review the award, and, if good ground be shown
therefor, reconsider the evidence, receive further evidence,
rehear the parties or their representatives, and, if proper,
amend the award. . . .

It is well established that the Commission, upon reviewing an
award by the hearing commissioner, is not bound by the findings
of fact supported by evidence, but may reconsider evidence and
adopt or reject findings and conclusions of the hearing commis-
sioner. Watkins v. City of Wilmington, 290 N.C. 276, 225 S.E. 2d
577 (1976); Lee v. Henderson & Associates, 284 N.C. 126, 200 S.E.
2d 32 (1973); Robinson v. J. P. Stevens, 57 N.C. App. 619, 292 S.E.
2d 144 (1982). Therefore, the defendants’ assignments of error
have no merit.

We do not consider defendants’ second question because it is
reached only if the defendants prevail on the first issue.

The opinion and award of the North Carolina Industrial Com-
mission filed 5 October 1982 is affirmed.

Affirmed.

Judges HILL and BECTON concur.
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STATE OF NORTH CAROLINA v. RANDALL RAY KELLEY

No. 83225C229
(Filed 15 November 1983)

1. Automobiles and Other Vehicles § 121 — “operating” vehicle with biood alcohol
content of .10% —sufficiency of evidence
The State's evidence was sufficient to show that defendant “operated” a
vehicle so as to support his conviction of driving with a blood alcohol content
of .10% or more by weight where it tended to show that an officer observed
defendant seated behind the steering wheel of a car with the engine running;
there was no one else in the car; and defendant made a statement admitting
his operation of the car.

2. Automobiles and Other Vehicles § 122 — emergency strip adjacent to interstate
highway —part of highway
The operation of a vehicle on the emergency strip adjacent to an in-
terstate highway constituted the operation of the vehicle on a “highway” so as
to support the conviction of defendant for driving with a blood aleohol content
of .10% or more by weight.

APPEAL by defendant from Walker (Russelll, Judge. Judg-
ment entered 11 January 1983 in Superior Court, IREDELL Coun-
ty. Heard in the Court of Appeals 27 October 1983.

Defendant was charged with driving with a blood alcohol con-
tent of .10 percent or more by weight. He was convicted of this
offense following a trial de novo in Superior Court and sentenced
to six months imprisonment, suspended for two years on specified
terms and conditions. From this judgment defendant appealed.

Attorney General Rufus L. Edmisten, by Special Deputy At-
torney General T. Buie Costen, for the State.

Aitmee A. Toth, of Counsel to Harris & Pressly, for defend-
ant, appellant.

HEDRICK, Judge.

At the outset we note defendant’s failure to comply with
Rule 28, North Carolina Rules of Appellate Procedure, in the
organization of his brief. Defendant’s violation of Rule 28 has in-
creased considerably the difficulty of our task in evaluating ap-
pellant’s arguments. Despite this difficulty, we have given full
and fair consideration to those assignments of error not waived
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by appellant, and we conclude that the defendant had a fair trial
free from prejudicial error.

The following facts are uncontroverted: On 28 August 1982 at
approximately 1:20 a.m. a State Trooper observed defendant's
vehicle parked on an emergency strip of Interstate 40. The engine
was running and the car’s flashers were on. On approaching the
car, the officer observed defendant slumped over the steering
wheel. When tapping on the window failed to elicit a response,
the officer opened the car door and physically shook the defend-
ant. The officer testified that he detected a strong odor of alcohol,
and that defendant “was very unsteady on his feet.” The officer
arrested the defendant, who stated to the officer that he had been
returning home from a club prior to pulling off the road. Subse-
quent testing indicated a blood alcohol level of .15.

In his first three assignments of error defendant challenged
the sufficiency of the evidence to support the verdict. Specifically,
defendant argues that there was insufficient evidence of two
elements of the offense: first, that defendant “operated” the vehi-
cle, and second, that his operation was “upon any highway or any
public vehicular area.” See N.C. Gen. Stat. Sec. 20-138(b).

[1] N.C. Gen. Stat. Sec. 20-4.01(25) defines “operator” as “[a] per-
son in actual physical control of a vehicle which is in motion or
which has the engine running.” We believe that in the present
case there was ample evidence from which the jury could infer
that defendant had “operated” the vehicle while in an intoxicated
condition. The officer observed defendant seated behind the steer-
ing wheel of the vehicle, with the car engine running. There was
no one else in the car. Defendant made a statement admitting his
operation of the vehicle. Plainly there was sufficient evidence on
this point to support the jury's verdict.

[2] Turning to defendant’s remaining contention, that there was
insufficient evidence of his operation of the car on a “highway,”
we note the statutory definition of the word:

The entire width between property or right-of-way lines of
every way or place of whatever nature, when any part there-
of is open to the use of the public as a matter of right for the
purposes of vehicular traffic. . . .
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N.C. Gen. Stat. Sec. 20-4.01(13). We think it clear that the
emergency strip adjacent to interstate highways falls within the
literal language of this definition. Qur conclusion is buttressed by
the definition of “roadway” contained in N.C. Gen. Stat. Sec.
20-4.01(38): “That portion of a highway . . . ordinarily used for
vehicular travel, exclusive of the shoulder. . . .” See also Smith
v. Powell, Comr. of Motor Vehicles, 293 N.C. 342, 346, 238 S.E. 2d
137, 140 (1977): “The definition of ‘highway’ in G.S. 20-4.01(13) is
. . . to be construed so as to give its terms their plain and or-
dinary meaning.”

Defendant also assigns error to the trial court’s instructions
to the jury on the issues discussed above. Rule 10(c) of the North
Carolina Rules of Appellate Procedure states:

The exceptions upon which a party intends to rely shall be in-
dicated by setting out at the conclusion of the record on ap-
peal assignments of error based upon such exceptions. . . .
Exceptions not thus listed will be deemed abandoned. . . .

Our examination of the record reveals neither exceptions nor
assignments of error relating to the court’s charge to the jury.
Furthermore, the record indicates that defendant did not object
to instructions concerning the meaning of “public highway,” as is
required by Rule 10(b)(2). We thus find that defendant has waived
his right to raise this issue on appeal.

No error.

Judges HILL and BECTON concur.

STATE OF NORTH CAROLINA v. CARDELL CATLETT LIPSCOMB

No. 83145C236

(Filed 15 November 1983)

1. Criminal Law § 102— argument to jury—no gross impropriety
The prosecuting attorney's argument did not constitute gross impropriety
likely to influence a jury verdiet, and the trial judge did not abuse his discre-
tion in allowing the prosecutor’s argument.
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2, Criminal Law § 138 — failure to list mitigating factors—no error

It is not necessary for a trial judge to publish a list of his considerations
and the disposition thereof in a sentencing hearing. It is only necessary, if the
trial judge elects to vary the suggested term of punishment, that he set out in
the judgment the factors shown by a preponderance of the evidence to be
present and find: (a) that factors in aggravation outweigh factors in mitigation
or factors in mitigation outweigh factors in aggravation; and (b) that the fac-
tors marked were proven by a preponderance of the evidence.

3. Criminal Law § 138— second degree murder conviction— aggravating factor
that deadly weapon used improperly considered

In the sentencing hearing for a second degree murder conviction, the trial
judge erred in finding as a factor in aggravation that the defendant was armed
with or used a deadly weapon at the time of the crime. G.S. 15A-1340.4(a)(1).

APPEAL by defendant from Herring, Judge. Judgment
entered 17 September 1982 in Superior Court, DURHAM County.
Heard in the Court of Appeals 27 October 1983.

Cornelia Blassingame Martin died of a gunshot wound on 1
January 1982. Cardell Catlett Lipscomb, the defendant, turned
himself in the same day. He was charged and convicted of second
degree murder, and sentenced to twenty years imprisonment. He
appeals.

Attorney General Rufus L. Edmisten by Assistant Attorney
General Robert R. Reilly for the State.

Jerry B. Clayton and Robert W. Myrick for defendant-
appellant.

HILL, Judge.

[1] Defendant in great detail attacks the arguments made to the
jury by the prosecuting attorney, contending such arguments con-
stituted prejudicial error. Defendant argues the prosecuting at-
torney unfairly accused the attorneys for the defendant of using
subliminal suggestion, and that he argued evidence which had
been excluded at trial along with evidence that had not been in-
troduced at trial.

We have examined the record and briefs; and while portions
of the argument may not be the epitome of closing argument, we
nevertheless find no prejudicial error. It is elementary that
counsel be allowed wide latitude in argument to the jury, in-
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cluding the facts in evidence and all reasonable inferences to be
drawn therefrom. State v. Conner, 244 N.C. 109, 92 S.E. 2d 668
(1956). Counsel for both sides may use language consistent with
the facts in evidence to present each side of the case. State v.
Monk, 286 N.C. 509, 212 S.E. 2d 125 (1975). Whether counsel
abuses this privilege is a matter ordinarily left to the sound
discretion of the trial judge, and we will not review the exercise
of this discretion unless there exists such gross impropriety in
the argument as would be likely to influence the verdict of the
jury. State v. Wortham, 287 N.C. 541, 215 S.E. 2d 131 (1975). State
v. Covington, 290 N.C. 313, 226 S.E. 2d 629 (1976). Applying the
foregoing principles to the case under review, we hold that the
prosecuting attorney’s argument did not constitute gross im-
propriety likely to influence the jury verdict. This assignment of
error fails to reveal prejudicial error for which the judgment
below should be disturbed.

[21 In regard to the issue of whether defendant’s sentence is
supported by the evidence introduced at the sentencing hearing,
the defendant complains the trial judge did not list all the
mitigating factors which he alleges were provided the court for
consideration. We do not find it necessary that the judge do so.
The legislature has provided fifteen aggravating and fourteen
mitigating factors to be specifically considered by the judge,
together with an opportunity to consider in writing additional ag-
gravating and mitigating factors. While the trial judge is required
to consider all of the statutory aggravating and mitigating fac-
tors, it is not necessary that he publish a list of his considerations
and the disposition thereof. State v. Davis, 58 N.C. App. 330, 293
S.E. 2d 658, disc. rev. denied, 306 N.C. 745, 295 S.E. 2d 482 (1982).
It is only necessary, if the trial judge elects to vary the suggested
term of punishment, that he set out in the judgment the factors
shown, by a preponderance of the evidence, to be present and
find: (a) that factors in aggravation outweigh factors in mitigation
or factors in mitigation outweigh factors in aggravation; and (b)
that the factors marked were proven by a preponderance of the
evidence.

[3] However, since we find that the trial judge erred in making
a finding in aggravation and imposed a prison term in excess of
the presumptive sentence, we are obliged to remand this case for
resentencing. See State v. Ahearn, 307 N.C. 584, 300 S.E. 2d 689
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(1983). The court found, as a factor in aggravation, that the de-
fendant was armed with or used a deadly weapon at the time of
the crime. “Evidence necessary to prove an element of the offense
may not be used to prove any factor in aggravation . . . .” G.S.
15A- 1340.4(a)1). In this case the offense was second degree
murder which was committed by the defendant shooting his vic-
tim with a gun. This Court has held that use of a deadly weapon
was improperly considered as a factor in aggravation in second
degree murder cases, on the ground that evidence thereof was
essential to prove malice, an element of second degree murder.
State v. Gaynor, 61 N.C. App. 128, 300 S.E. 2d 260 (1983); State v.
Keaton, 61 N.C. App. 279, 300 S.E. 2d 471 (1983). An erroneous ag-
gravating factor was used by the trial judge and a prison term in
excess of the presumptive term imposed. Therefore, the case
must be remanded for resentencing.

Remanded.

Judges HEDRICK and BECTON concur.

STATE OF NORTH CAROLINA v. ERIC SIMONS

No. 83128C200
(Filed 15 November 1983)

Burglary and Unlawful Breakings § 7— first degree burglary — whether dwelling
occupied — necessity for submitting second degree burglary
The trial court in a first degree burglary case erred in failing to submit to
the jury the lesser included offense of second degree burglary where the
evidence tended to show that the two victims returned to their home some
time after 11:30 p.m.; the two victims then watched television for awhile but
soon fell asleep on separate couches in the living room; both the front and back
doors were locked at the time the victims went to sleep; the two victims later
awoke to find defendant crouched on the living room floor; when confronted,
defendant ran down a lighted hall and through an open, unlocked back door;
the two victims later discovered that a back bedroom window was unlocked
and slightly open; and before going to sleep, neither victim had checked the
back bedroom window, since the evidence would permit, but not require, the
jury to find that defendant entered the home when it was unoccupied, that he
was caught inside when the two victims came home, and that he waited in
secrecy in the unoccupied bedroom until the victims went to sleep.
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APPEAL by defendant from Samuel E. Britt, Judge. Judg-
ment entered 12 October 1982 in Superior Court, CUMBERLAND
County. Heard in the Court of Appeals 25 October 1983.

Attorney General Edmisten, by Assistant Attorney General
Nonnie F. Midgette, for the State.

James R. Parish for defendant appellant.

BECTON, Judge.

From a judgment imposing a twenty-year active sentence
following his conviction of first degree burglary, defendant, Eric
Simons, appeals. The sole question on appeal is whether the trial
court committed “reversible error in failing to instruct the jury
on second degree burglary as a possible verdict.” Having con-
sidered the facts of this case and our Supreme Court’s decisions
in State v. Powell, 297 N.C. 419, 255 S.E. 2d 154 (1979); State .
Allen, 279 N.C. 115, 181 S.E. 2d 453 (1971); and State v. Tippett,
270 N.C. 588, 155 S.E. 2d 269 (1967), we answer the question “yes”
and award defendant a new trial.

I

After working an evening shift at a Fayetteville restaurant
on 20 March 1982, Judy Wilkes and Laura Hasty returned to
their home at 603 School Street between 11:30 p.m. and midnight.
Judy Wilkes opened the front door with her key and then re-
locked the door after she and Laura Hasty entered the house. The
two women then watched television for awhile but soon fell
asleep on separate couches in the living room. They awoke to find
a man, later identified as defendant, crouched down on the living
room floor. When confronted, the man ran down a lighted hall and
through an open, unlocked back door. The back door had been
locked at the time the women went to sleep. The two women
later discovered that all the windows were still locked, except a
back bedroom window which was not only unlocked, but also
slightly open. Before going to sleep, neither Judy Wilkes nor
Laura Hasty had checked the back bedroom window. Neither
Wilkes nor Hasty called the police.

At approximately 4:00 a.m. on 21 March 1982, one of Ms.
Wilkes' neighbors, who was returning home, saw a man looking
inte the window of Ms. Wilkes’ home. The neighbor drove to a
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truck stop and notified a police officer, who, when he arrived
upon the scene, saw defendant walking from the side of Ms.
Wilkes’ house. While the police officer was talking to defendant,
Ms. Wilkes came out and identified the defendant as the man who
had been in her house earlier that morning. Defendant was then
arrested for burglary.

II

Burglary is defined as the breaking and entering of a dwell-
ing or sleeping apartment during the nighttime with intent to
commit a felony therein. If the burglarized dwelling is occupied,
the crime is burglary in the first degree; but if it is unoccupied,
however momentarily, and whether known to the intruder or not,
the crime is burglary in the second degree. See State v. Tippett;
N.C. Gen. Stat. § 14-51 (1981); N.C. Gen. Stat. § 14-54 (1981).
Because there is no positive or direct evidence as to when the
defendant broke and entered Ms. Wilkes’ home, the trial court’s
failure to charge on second degree burglary is prejudicial error.

The facts outlined in Part I above would permit, although not
require, the jury to find that defendant entered the house when it
was unoccupied; that he was caught inside when the two women
came home later that night; and that he waited in secrecy in the
unoccupied bedroom until the two women had gone to sleep. And
it does not matter that there are other facts and inferences sug-
gesting that defendant broke into the house after the women
went to sleep—for example, the opened, unlocked back door, the
lighted hallway, and the darkened living room (the circuit breaker
for the living room area of the house had evidently been tripped
since the television was on when the women went to sleep). The
question before the trial judge was whether there were any facts
and inferences suggesting second degree burglary.

The facts in this case are remarkably similar to, but less
egregious than, the facts in State v. Powell In State v. Powell, a
Reverend Baynard and his wife returned home from a trip to
Asheville around 9:30 p.m. on 28 April 1978. They went to bed in
separate rooms at about 10:00 p.m., and Reverend Baynard went
to sleep approximately 1:00 a.m. In the early morning hours of 29
April 1978 Mrs. Baynard was awakened by a man making a “huff-
ing sound” at her bedroom door. The man beat her on the head,
tied a rag around her mouth, dragged her outside and raped her.
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Mrs. Baynard had twenty-three stitches in her head. Later,
Reverend Baynard was assaulted, and thirty stitches were re-
quired to close the wound to his head. On these facts the Powell
Court said, as though writing for this case:

In the case before us, there is no positive evidence as to
when the intruder first entered the Baynard home on 28 or
29 April 1978. There is no evidence that Reverend or Mrs.
Baynard checked the third bedroom before retiring. The rec-
ord does indicate, however, that entry to the house was gain-
ed by breaking a window in the unoccupied bedroom, but
neither Reverend nor Mrs. Baynard was awakened by the
sound of shattering glass. . . . Thus, the jury could have
found that the intruder entered the house when it was unoc-
cupied, got caught there when the Baynards came home later
that night and waited in the third bedroom until Reverend
Baynard went to sleep before he acted. Under these facts,
the trial court was required to submit second degree bur-
glary to the jury as a possible verdict. Its failure to do so en-
titles the defendant to a new trial on his conviction for first
degree burglary.

297 N.C. at 424, 255 S.E. 2d at 157. In addition to State v. Powell,
the Supreme Court’s opinions in State v. Allen and State v. Tip-
pett also support the conclusions we reach. It is not necessary to
restate the facts in Allen or Tippett. They, too, tell us that the
question whether a house is actually occupied at the time an in-
truder breaks and enters is for the jury. Lesser included offenses
are substantive features of the case. It is the duty of the trial
court to instruct the jury upon lesser included offenses that arise
from the evidence. See State v. Harris, 306 N.C. 724, 295 S.E. 2d
391 (1982).

For the foregoing reasons, defendant is entitled to a
New trial.

Judges HEDRICK and ARNOLD concur.
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STATE OF NORTH CAROLINA v. VINCE R. PEOPLES

No. 83125C29

(Filed 15 November 1983)

Narcotics §§ 1.3, 2— indictrment for possessing with intent to sell and deliver hash-
ish—conviction of felony possession of hashish—not lesser included offense

Felony possession of hashish is not a lesser included offense of possession
with intent to sell and deliver hashish in violation of G.S. 90-95(a)(1), the charge
for which defendant was indicted, and the trial judge erred in submitting to
the jury the verdict issue of felony possession of hashish. Further, since the
indictment he was tried under did not allege that the amount of hashish pos-
sessed weighed more than one-tenth of an ounce, an element of the crime, de-
fendant was convicted of a crime that he had not been properly indicted for.
G.S. 90-95(d)(4).

APPEAL by defendant from Herring, Judge. Judgment
entered 24 June 1982 in Superior Court, CUMBERLAND County.
Heard in the Court of Appeals 26 September 1983.

Defendant was indicted for possessing with intent to sell and
deliver hashish in violation of G.S. 90-95(a)(1). The indictment did
not allege the amount of hashish that defendant possessed. At
trial, in addition to the offense charged, the jury was also per-
mitted to consider whether defendant was guilty of felony posses-
sion of hashish and misdemeanor possession of hashish. The jury
found defendant guilty of felony possession of hashish, and the
trial judge entered judgment on the verdict.

Attorney General Edmisten, by Assistant Attorney General
Alfred N. Salley, for the State.

Appellate Defender Stein, by Assistant Appellate Defender
Nora B. Henry, for defendant appellant.

PHILLIPS, Judge.

It is well-established under our law that one being tried
under a bill of indictment can properly be convicted of any lesser
offense that is included therein, G.S. 15-170, and that a crime is
not a lesser included offense of another crime if the former con-
tains any element that the latter does not. State v. Overman, 269
N.C. 453, 153 S.E. 2d 44 (1967).
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In submitting the verdict issues to the jury the court was
under the impression that felony possession of hashish is a lesser
included offense of the crime defendant was indicted for. But that
is not the case, because the crime of felony possession of hashish
contains an element that possessing with the intent to sell and
deliver hashish does not. The amount of hashish possessed is not
an element of the crime of possessing with the intent to sell and
deliver hashish, as established by G.S. 90-95(a)(1); whereas, the
crime of felony possession of hashish consists of possessing more
than one-tenth of an ounce of hashish. G.S. 90-95(d)4).

The substance called hashish and the substance called mari-
juana are both derivatives of the plant cannabis sativa L. Both
are included in Schedule VI of the Controlled Substances Act
under the general heading “marijuana.” G.S. 90-94, 95. Marijuana
or marihuana, is the Mexican name for the plant. Taber's
Cyclopedic Medical Dictionary (7th ed. 1958). But though mari-
juana is generally thought of on the street and in the trade as
dried leaves of the contraband plant, statutorily it is all parts of
the plant and nearly all its derivatives. G.S. 90-87(16). Hashish,
however, is the compressed resin extracted from the plant. G.S.

90-95(d)(4).

In the Controlled Substances Act marijuana and hashish are
treated differently only in the statute which sets the penalty for
felony possession. Simple possession of each is a misdemeanor;
possession of more than an ounce of marijuana is a felony; posses-
sion of more than one-tenth of an ounce of hashish is a felony.
G.S. 90-95(d)4). This distinction was apparently made by the
Legislature because the active ingredient in marijuana is con-
tained in the plant’s resin, which is more concentrated in the ex-
tracted hashish than in the dried leaves of the plant itself.

Thus, under our law defendant has not been convicted of a
lesser included offense. State v. McGill, 296 N.C. 564, 251 S.E. 2d
616 (1979). Furthermore, since the indictment he was tried under
did not allege that the amount of hashish possessed weighed more
than one-tenth of an ounce, an element of the crime, he has been
convicted of a crime that he has not been properly indicted for.
This is not permissible under our law and the conviction cannot
stand. State v. Baldwin, 61 N.C. App. 688, 301 S.E. 2d 725 (1983).
But misdemeanor possession of hashish—the unauthorized posses-
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sion of any quantity of the substance at all—is a lesser included
offense of the crime that defendant was indicted for. State v.
Aiken, 286 N.C. 202, 209 S.E. 2d 763 (1974). And since the record
clearly establishes defendant’s guilt of that lesser crime, instead
of returning the case for reindictment and retrial, we remand it
for entry of judgment as on a verdict of guilty of misdemeanor
possession of hashish. This course has been approved in previous
cases. State v. Dawkins, 305 N.C. 289, 287 S.E. 2d 885 (1982).

Remanded for judgment.

Chief Judge VAUGHN and Judge WHICHARD concur.

JAMES GRAHAM SASSER, BY HIS GUARDIAN AD LITEM, LESLIE DELEON
SASSER, SR. v. SAM BECK anp wire, MRS. SAM BECK, 1a THE
PRINCESS MOTEL

No. 82305C1154

(Filed 15 November 1983)

Negligence § 57.9— injuries at motel swimming pool —insufficient evidence of neg-
ligence of owners
The minor plaintiff's evidence was insufficient to show that injuries he
received at a motel swimming pool were caused by the negligence of defendant
motel owners where plaintiff presented evidence only that he was a guest at
the motel; a fence partially enclosed the pool and a sign thereon warned that
no lifeguard was on duty and bathers swam at their own risk; plaintiff's grand-
father took him and his brother to the pool and returned to the mote! room;
several minutes later the grandparents discovered plaintiff lying on the bot-
tom of the pool; and motel employees rescued plaintiff but he suffered perma-
nent injuries.

APPEAL by plaintiff from Lamm, Judge. Judgment entered 25
May 1982 in JACKSON County Superior Court. Heard in the Court
of Appeals 26 September 1983.

Plaintiff, age seven, was, together with his grandparents, a
guest at defendants’ motel. A fence partially enclosed the motel
swimming pool, and a sign thereon warned that no lifeguard was
on duty and bathers swam at their own risk.
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Plaintiff's grandfather took him and his eleven-year-old
brother to the pool and returned to his motel room. Several
minutes later the grandparents discovered plaintiff lying on the
bottom of the pool. Motel employees rescued plaintiff, but he suf-
fered serious permanent injury.

This Court resolved questions of jurisdiction in Sasser wv.
Beck, 40 N.C. App. 668, 253 S.E. 2d 577, disc. rev. denied, 298 N.C.
300, 259 S.E. 2d 915 (1979). At a trial limited to the issue of de-
fendants’ negligence, the court entered a directed verdict for de-
fendants at the close of plaintiff's evidence.

Plaintiff appeals.

Duke and Brown, by Jokn E. Duke, and Hulse and Hulse, by
Herbert B. Hulse, for plaintiff appellant.

Herbert L. Hyde and Smith, Anderson, Blount, Dorsett,
Mitchell & Jernigan, by Samuel G. Thompson and Robin K. Vin-
son, for defendant appellees.

WHICHARD, Judge.

To overcome the motion for directed verdict plaintiff was
“required to offer evidence sufficient to establish, beyond mere
speculation or conjecture, every essential element of negligence.”
Oliver v. Royall, 36 N.C. App. 239, 242, 243 S.E. 2d 436, 439 (1978).
The basic elements of negligence are a duty owed by defendants
to plaintiff and nonperformance of that duty, proximately causing
injury and damage. See Spake v. Pearlman, 222 N.C. 62, 65, 21
S.E. 2d 881, 883 (1942); W. Prosser, Law of Torts § 30, at 143 (4th
ed. 1971).

The parties stipulated that plaintiff suffered injuries, but on
the evidence presented the jury could only speculate as to their
cause. See Justice v. Prescott, 258 N.C. 781, 129 S.E. 2d 479
(1963); Hahn v. Perkins, 228 N.C. 727, 46 S.E. 2d 854 (1948); Adams
v. Enka Corp., 202 N.C. 767, 164 S.E. 367 (1932). Plaintiff offered
no evidence showing that he sustained his injuries by reason of
some defect in the pool, that additional safety precautions would
have prevented the injuries, or that their absence proximately
caused the accident. See Adams v. Enrka Corp, supra. He
presented no evidence that additional safety measures were re-
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quired by statute or ordinance. See Bell v. Page, 2 N.C. App. 132,
162 S.E. 2d 693 (1968). He presented no medical evidence concern-
ing the cause of his injuries.

The record indicates that plaintiff’s brother accompanied him
and apparently remained at the pool through the brief period
preceding the discovery of plaintiff at the bottom of the pool. The
brother did not testify, however.

In sum, “[e]vidence of actionable negligence is lacking.”
Justice, supra, 2568 N.C. at 782, 129 S.E. 2d at 480. The evidence
shows that an unfortunate injury occurred, but leaves to pure
speculation the question of the cause. Under these circumstances,
pursuant to prior decisions of our appellate courts, a directed ver-
dict for defendants was appropriate. Justice v. Prescott, supra;
Hahn v. Perkins, supra; Adams v. Enka Corp., supra, Oliver v.
Royall, supra; cf. Corda v. Brook Valley Enterprises, Inc., 63 N.C.
App. 653, 306 S.E. 2d 173 (1983) (directed verdict in swimming
pool death case reversed where plaintiff presented expert safety
evidence, expert medical evidence on causation, and medical

reports).
Affirmed.

Chief Judge VAUGHN and Judge PHILLIPS concur.

GRACE S. SYKES v. DEAN JEFFREY FLOYD anp GRACE S. SYKES, Ex-
ECUTRIX OF THE ESTATE oF ERNEST WILLIE SYKES v. DEAN JEFFREY FLOYD

No. 82128C1279
(Filed 15 November 1983)

Appeal and Error § 31.1— failure to object to and request special instructions— as-
signments of error overruled
Where defendant never specifically requested limiting instructions pur-
suant to G.S. 1A-1, Rule 51(b), the assignments of error relating to the trial
court’s instructions were overruled.

APPEAL by defendant from McLelland, Judge. Judgment
entered 9 September 1982 in Superior Court, CUMBERLAND Coun-
ty. Heard in the Court of Appeals 25 October 1983.
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This is a civil action to recover damages for personal injury
suffered by plaintiff and her deceased husband, Ernest Willie
Sykes, arising out of an automobile collision which occurred in
Fayetteville, North Carolina. By stipulation of the parties, the
case was tried on the issue of damages only. From the judgment
entered, defendant appealed.

McLeod and Senter, by Joe McLeod and John Michael
Winesette, for plaintiff appellee.

Nance, Collier, Herndon and Ciccone, by James R. Nance, Jr.,
for defendant appellant.

HILL, Judge.

By his first assignment of error, defendant contends the
court erred in failing to instruct the jury that -certain
photographs admitted as plaintiff's exhibits were admitted for il-
lustrative purposes only and were not substantive evidence.
Clearly such photographs are not admissible as substantive
evidence, 1 Stansbury’s N.C. Evidence § 34 (Brandis rev. 1973),
but they are admissible for the purpose of illustrating testimony
and were so used by the plaintiff here. But in the absence of a
timely request, failure to instruct that photographs are admitted
for illustrative purposes only is not error. Sidden v. Talbert, 23
N.C. App. 300, 303, 208 S.E. 2d 872, 874, cert. denied, 286 N.C.
337, 210 S.E. 2d 58 (1974).

A review of the record reveals that no objection was made to
the introduction of the photographs though defendant’s counsel
did state that he wanted to request an instruction. There is no
showing that the court heard this statement and it is clear de-
fendant never specifically requested such instruction. G.S. 1A-1,
Rule 51(b) provides that “[rlequests for special instructions must
be in writing, entitled in the cause, and signed by the counsel or
party submitting them.” Defendant failed to comply with this pro-
vision; therefore, this assignment of error is overruled.

Secondly, defendant assigns as error the court’s failure to
charge that any disability to the plaintiff's intestate would only
be considered by the jury up until the date of his death. Again,
defendant did not submit a request for special instructions so
charging the jury as required by G.S. 1A-1, Rule 51(b) and,
therefore, is not allowed to assert this issue on appeal.
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In his remaining assignments of error, defendant argues the
court erred in failing to recount any testimony favorable to de-
fendant as brought forth through plaintiff's evidence or any con-
tentions on behalf of the defendant. We have examined the
court’s charge to the jury and found the court adequately stated
the contentions of the parties and the pertinent facts to which the
law was to be applied. We hold defendant received a fair trial
free from prejudicial error.

No error.

Judges ARNOLD and BRASWELL concur.

STATE OF NORTH CAROLINA v. WILLIAM FRANK McCLEARY

No. 82275C1115
(Filed 6 December 1983)

1. Gambling § 3; Statutes § 4.2— lottery statutes—error to dismiss warrants
against defendant— question of whether valid and invalid parts of statute are
separable not reached

In prosecutions for advertising a lottery and dealing in a lottery, the trial
court erred in dismissing the warrants against defendant even if its determina-
tion that G.S. 14-292.1 is unconstitutional was correct since the statutory pro-
visions are clearly separable in purpose, and it is safe to assume that the
legislature would have retained the general gambling or lottery prohibitions as
operative in the event that the charitable exemption was judicially determined
to be unconstitutional. G.S. 14-292.1, G.S. 14-289 and G.S. 14-290.

2. Constitutional Law § 23.4; Gambling § 3— lottery —differentiation between
commercialized gambling and lotteries by religious and charitable organizations
The legislature could reasonably determine that commercialized gambling
for profit is typically conducted in such a manner as to threaten the public
order and morals, and seek to suppress it, while allowing religious and
charitable organizations to conduct bingo games and raffles without violating
the due process rights of individuals such as those of defendant who was
charged with advertising a lottery in violation of G.S. 14-289 and dealing in a
lottery in violation of G.S. 14-290.

3. Constitutional Law § 20.1; Gambling § 3— certain provisions of gambling laws
unconstitutional

The statutory provision permitting homeowner or property owner associa-

tions to conduct bingo games or raffles bears no rational relation to the
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purposes of the gambling prohibition or the charitable exemption, and had the
effect of treating similarly situated persons and groups differently, without a
rational basis for such differential treatment thereby making it inconsistent
with the constitutional guaranty of equal protection contained in Art. I, § 19 of
the North Carolina Constitution. Furthermore, the portion of G.S. 14-292.1(d)
requiring the exempt organization facilities financed by bingo or raffle pro-
ceeds to be made available for use by the general public “from time to time” is
simply insufficient to prevent the grant of this special gambling privilege from
violating the Exclusive Emoluments Clause of the North Carolina Constitution.
Art. I, § 32 of the North Carolina Constitution.

Judge PHILLIPS dissenting.

APPEAL by the State from Smith, Special Judge. Order
entered 28 July 1982 in Superior Court, GASTON County. Heard in
the Court of Appeals 13 April 1983.

Defendant, William Frank McCleary, was charged in separate
warrants with the offenses of advertising a lottery, G.S. 14-289,
and dealing in a lottery, G.S. 14-290. Defendant was convicted of
both offenses in Gaston County District Court on 16 April 1982.
Defendant appealed his conviction to Superior Court, where he
moved for dismissal of the charges against him. On hearing the
motion, the court dismissed the warrants containing the charges
and declared that G.S. 14-292.1 was unconstitutional on equal pro-
tection and due process grounds because it arbitrarily allowed
certain classes of citizens to engage in the activities for which
defendant has been arrested. The State appealed the dismissal.

Attorney General Rufus L. Edmisten, by Jo Ann Sanford,
Special Deputy Attorney General, and Steven F. Bryant, Assist-
ant Attorney General, for the State.

Gingles and Hamrick, by Ralph C. Gingles, for defendant ap-
pellee.

JOHNSON, Judge.

This appeal involves a constitutional challenge to the
statutory scheme embodied in G.S. Chapter 14, Article 37,
regulating lotteries and gambling, and exempting certain types of
organizations from the general prohibitions against these ac-
tivities. The constitutionality of this exemption presents a ques-
tion of first impression under Article 37. While the prohibition
against dealing in a lottery contained in G.S. 14-290 dates back to
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the early nineteenth century, the exemption for the organizations
listed in G.S. 14-292.1 is of recent origin, dating back only to 1979.
See Session Laws, 1979, c. 893, s. 2.! For the reasons set forth
more fully below, we conclude that the provisions of G.S. 14-292.1,
with one exception, do not violate the constitutional guarantees of
due process and equal protection, and that the trial court erred in
dismissing the warrants against defendant pursuant to G.S. 14-289
and G.S. 14-290.

G.S. 14-289, which prohibits the advertising of lotteries, con-
tains an exception that excludes from its terms lawful raffles
conducted pursuant to G.S. 14-292.1. G.S. 14-290, which prohibits
dealing in lotteries, contains identical language. G.S. 14-292.1
allows certain exempt organizations to hold, and individuals to
participate in, raffles or bingo games so long as they are con-
ducted according to its terms. The definition of an “exempt
organization” in subsection (b)1) contains the following re-
quirements:

1. The organization has been in continuous existence in the
county of operation of the raffle or bingo game for at least
one year, AND

2. The organization is exempt from taxation under

A. Sections 501(c)3), 501(c)4), 501(c)(8), 501(c)(10), 501(c)19),
or 501(d) of the Internal Revenue Code OR

B. Is exempt under similar provisions of North Carolina
General Statutes [G.S. 105-130.11] as a bona fide nonprofit
charitable, civic, religious, fraternal, patriotic or veterans’
organization or as a nonprofit volunteer fire department,
or as a nonprofit volunteer rescue squad or a bona fide
homeowners’ or property owners’ association. (If the
organization has local branches or chapters, the term “ex-
empt organization” means the local branch or chapter
operating the raffle or bingo game.) (Spacing and letters
added.)

1. In the 1983 Session of the General Assembly of North Carolina a bill en-
titled “An Act to Clarify, Restrict and Amend the Law Relating to the Operation of
Bingo Games and Raffles” was passed into law. Effective 1 October 1983, the new
law repeals G.S. 14-292.1 and replaces it with “Part 2" of Article 14. For purposes
material to this appeal, the clarified statute represents no substantial change in the
law.
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The remainder of G.S. 14-292.1 contains detailed provisions
regulating the manner in which lawful bingo games and raffles
must be conducted. Subsection (b)3) defines “raffle” as a lottery
in which the prize is won by random drawing of a name or num-
ber of a person purchasing chances. Subsection (¢) provides that
the exempt organization must display a ‘“determination letter”
from the Internal Revenue Service or the North Carolina Depart-
ment of Revenue “that indicates that the organization is an ex-
empt organization.?

Subsection (d) details the uses for which exempt organiza-
tions may expend the bingo or raffle proceeds. “Authorized ex-
penditures” include expenses incurred in the operation of the
bingo games or raffles. Subsection (d)} states further that all pro-
ceeds remaining after the authorized expenditures shall inure to
the exempt organization to be used in either of two basic ways:

(1) For religious, charitable, civic, scientific, testing for public
safety, literary, or educational purposes, OR

(2) For purchasing, constructing, maintaining, operating or
using equipment or land or a building or improvements
thereto owned by and for the exempt organization and used
for civic purposes or made available by the exempt organiza-
tion for use by the general public from time to time or to
foster amateur sports competition or for the prevention of
cruelty to children or animals, provided that no proceeds
shall be used or expended for social functions for the
members of the exempt organization.

The State presented no evidence during the hearing con-
ducted in Superior Court on the defendant’s motion to dismiss the
charges. The only facts of record concerning defendant are con-
tained in the allegations in the two warrants. They are as follows:
On or between 21 September and 12 October 1981, defendant Mec-
Cleary published an account of a lottery by means of a printed
circular and an advertisement in a local Gaston County newspap-

2. Under the 1983 amendment to Article 37, a specific licensing procedure is
established. G.S. 14-309.5 provides that it shall be a Class H felony for any person
to operate a raffle or bingo game without a license. G.S. 14-309.7(a) provides that
any exempt organization desiring to obtain a license to operate bingo games or raf-
fles shall make application to the Department of Revenue.
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er stating how, when and where the lottery was to be drawn. The
contest was to be for a