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C A S E S  

ARGUED AND DETERMINED IN THE 

COURT OF APPEALS 

ALLEN G. HART v. VERONICA M. HART 

No. 844DC272 

(Filed 2 April 1985) 

1. Rules of Civil Procedure Q 32- deposition admissible as substantive evidence 
-offered only for corroboration-admitted only for corroboration 

There was no error in admitting depositions of Florida residents for cor- 
roborative purposes only, even though they qualified for admission as substan- 
tive evidence under G.S. 1A-1, Rule 32 (19831, where they were only offered 
for corroborative purposes. 

2. Divorce and Alimony 1 23.9- child custody-letters-admission harmless er- 
ror 

In a child custody dispute in which the date on which the children were 
moved from North Carolina to Florida was in issue, letters from the wife's 
father in Florida suggesting that the children first left North Carolina on 30 
December 1982 were inadmissible for corroboration and improperly formed the 
basis for a substantive finding of fact; however, the admission of the letters 
was harmless error because the children's presence in North Carolina in the 
fall of 1982 was substantiated by the testimony of three other competent 
witnesses. 

3. Divorce and Alimony Q 23- child custody-ex parte determination of jurisdic- 
tion in North Carolina-proper 

The trial court correctly found in an e x  parte child custody order that 
North Carolina had been the children's home state for the six months before 
the commencement of the proceeding where the allegations of the complaint 
satisfied the home state rule in that North Carolina "had been the children's 
home state within six months before commencement of the proceeding," the 
children were absent from the State "for other reasons," and the husband 
"continues to live in this State." G.S. 50A-3(a)(l)(ii) (1984). 
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4. Divorce and Alimony 8 23- child custody-residence of husband in North 
Carolina- evidence sufficient 

In a child custody dispute in which jurisdiction was in issue, the serv- 
iceman husband's testimony that he considered himself a North Carolina resi- 
dent, though equivocal, was sufficient to satisfy the requirement that a parent 
or person acting as parent reside in this state. The "domicile" jurisdictional re- 
quirement for divorce is not applicable to child custody actions under Chapter 
50A. 

5. Divorce and Alimony 8 23.9- child custody -findings supporting jurisdiction in 
North Carolina 

The trial court correctly concluded that it had jurisdiction over a child 
custody action where there was competent evidence to support findings that 
the children had lived in North Carolina from July 1981 until December 1982; 
that the wife had removed the children on 30 December 1982 without the con- 
sent, desire or knowledge of the husband; and that North Carolina was the 
home state. G.S. 50-3(a)(l) (1984). 

6. Divorce and Alimony 8 23- child custody-jurisdiction in North Carolina- 
findings that one parent has a significant connection with North Carolina 

The evidence and findings were sufficient to conclude that the children 
and a t  least one parent in a child custody dispute have a significant connection 
with North Carolina and that substantial evidence relevant to the children's 
present or future care, protection, training, and personal relationships is 
available in this state where the trial court found that the children had lived in 
North Carolina with their parents from July 1981 through December 1982. 
G.S. 50A-3(a)(i) and (id. 

7. Divorce and Alimony 8 23.6- child custody-North Carolina convenient forum 
The trial court did not abuse its discretion in finding that North Carolina 

was a convenient forum for a child custody determination under G.S. 50A-7 
(1984). 

8. Divorce and Alimony 8 23- child custody - jurisdiction in North Carolina prop- 
er-Florida action filed one day after North Carolina action 

The North Carolina trial court did not er r  in assuming jurisdiction in a 
child custody matter where the wife's action was filed in Florida the day after 
the husband filed his action in North Carolina. G.S. 50A-6(a) (1984). 

APPEAL by defendant from Henderson, Judge, and Cameron, 
Judge. Orders entered 17 March and 1 December 1983 in District 
Court, ONSLOW County. Heard in the  Court of Appeals 15 
November 1984. 

Van Camp, Gill & Crumpler, P.A., by  Sally H. Scherer, for 
defendant appellant. 

Bell and Pittman, by Hiram C. Bell, Jr., for plaintiff appellee. 
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BECTON, Judge. 

This is an interstate child custody jurisdictional dispute in- 
volving a husband stationed with the military in North Carolina 
and a wife who is presently living in Florida with the parties' two 
minor children a t  her parents' home. 

The parties were raised in Florida and married there in 
February 1977. Although the husband was stationed with the mili- 
tary, first in Tennessee and then in North Carolina, the parties 
maintained their Florida drivers' licenses, car and voter registra- 
tion. Their two children were born in Tennessee in 1977 and 1980. 
While the husband was stationed in Tennessee, the parties sep- 
arated for approximately one year. During the separation, the 
wife and the two children lived with her parents in Florida. In the 
summer of 1981 the wife and children joined the husband in 
North Carolina. The family lived together in North Carolina until 
August 1982, when the husband left for active duty on Okinawa. 
Sometime after the husband's departure the two children were 
sent to live with their maternal grandparents in Florida. Accord- 
ing to the wife, the children have lived in Florida since the end of 
August 1982. According to the husband, the children did not move 
to Florida until 30 December 1982. It is uncontroverted that the 
wife returned to  Florida after the fall school semester. In any 
event, the wife and children were no longer in North Carolina 
when the husband returned from Okinawa in March 1983. 

On 17 March 1983 the husband filed a verified Complaint ask- 
ing the trial court to grant him temporary and permanent custody 
of the parties' two children, a divorce from bed and board, owner- 
ship of the parties' mobile home and personal property and in- 
junctive relief. The same day, 17 March 1983, the trial court 
issued an ex parte temporary child custody order, awarding the 
husband custody of both children. On 6 April 1983 the wife moved 
to dismiss the action for lack of personal and subject matter 
jurisdiction. In support of her motion the wife submitted an af- 
fidavit stating that  an action for divorce, child custody, child sup- 
port and alimony, filed 18 March 1983, was pending in Florida. A 
hearing on the wife's motion to dismiss was held in October 1983. 

From the trial court's 17 March 1983 ex parte order and its 1 
December 1983 order, asserting jurisdiction "for all purposes," 
the wife appeals. 



4 COURT OF APPEALS [74 

Hart v. H u t  

On appeal the wife assigns error to several of the trial 
court's evidentiary rulings in addition to its rulings on personal 
and subject matter jurisdiction. 

Evidentiary Rulings 

[I] Due to a medical problem the wife was unable to attend the 
hearing on her motion to dismiss. The wife's sole witness, her 
father, Joseph Bobba, testified that he had driven the children to 
Florida from North Carolina in late August 1982. Her attorney of- 
fered the depositions of seven Florida residents, attesting that 
the children had lived in Florida continuously since the end of 
August 1982. The wife contends that the trial court erred in ad- 
mitting the depositions for corroborative purposes only, rather 
than as substantive evidence. For the following reasons, we 
disagree. 

Generally, depositions of witnesses who are more than 100 
miles from the hearing may be used as substantive evidence as 
long as the opposing party was present or represented a t  the tak- 
ing of the deposition or had reasonable notice thereof. N.C. Gen. 
Stat. Sec. 1A-1, Rule 32 (1983). There is no question that the 
wife's depositions qualified under Rule 32 as substantive evi- 
dence. However, it is clear from the record that the depositions 
were only offered for corroborative purposes. Therefore, the trial 
court did not err in admitting them for corroborative purposes 
only. 

B. 

(21 After the wife's father had testified that he took the children 
to stay with him in Florida in late August 1982, the husband gave 
conflicting testimony about telephone calls he had made to the 
children in North Carolina during the fall of 1982. In an effort to 
corroborate his own testimony, the husband introduced the con- 
tents of two letters he had received from the wife's father while 
the husband was on Okinawa. The letters suggested that the chil- 
dren first left North Carolina on 30 December 1982. The wife 
asserts that the trial court erred in admitting the two letters for 
corroborative purposes and then finding as facts: 
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that the [husband] received various letters and correspond- 
ence from the [wife's] father, Mr. Joseph C. Bobba, indicating 
that Mr. Bobba picked up the minor children on December 30, 
1982 from the [wife] and that they have resided in the State 
of Florida since December 30, 1982. 

We agree that the letters were inadmissible for corroborative 
purposes and further, that they improperly formed the basis for a 
substantive finding of fact. We, nevertheless, find the error harm- 
less considering the weight of the other evidence presented. 

Although the letters were admissible to impeach the wife's 
father's testimony, they were not admissible as corroborative 
evidence. See  S ta te  v. Mack, 282 N.C. 334, 193 S.E. 2d 71 (1972) 
(prior inconsistent statements relating to material facts /may be 
proved by others without first laying foundation on cross- 
examination). "[E]xtrajudicial declarations of someone other than 
the witness purportedly being corroborated" are not admissible 
to corroborate the witness unless they come within an exception 
to the hearsay rule, or unless they are not hearsay, under the cir- 
cumstances. 1 H. Brandis, North  Carolina Evidence Sec. 52, at  196 
& nn. 67-70 (2d rev. ed. 1982). The contested letters fit neither of 
the above categories-a hearsay exception or non-hearsay. Thus, 
they were inadmissible as corroborative evidence. The error is 
harmless though because, in addition to the husband's own testi- 
mony, the children's presence in North Carolina in the fall of 1982 
was substantiated by the testimony of three other competent wit- 
nesses. S e e  Wilson County Bd. of Educ. v. Lamm, 276 N.C. 487, 
173 S.E. 2d 281 (1970). 

111 

Jurisdiction 

Finally, the wife contends that the trial court erred in enter- 
ing the 17 March 1983 e x  parte custody order and in assuming 
jurisdiction in the 1 December 1983 order, to determine perma- 
nent custody, when it lacked subject matter jurisdiction and 
personal jurisdiction over the nonresident wife. We are not per- 
suaded. We conclude that the trial court correctly assumed juris- 
diction in this matter. 

The jurisdiction of the courts of this State to make child 
custody determinations is controlled by N.C. Gen. Stat. Sec. 50A-3 
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(1984), the  jurisdiction provision of the Uniform Child Custody 
and Jurisdiction Act (UCCJA). See N.C. Gen. Stat.  Sec. 50-13.5k) 
(2) (1984). G.S. Sec. 50A-3(a) provides four alternative bases for 
jurisdiction: 

(1) This State  (i) is the home state  of the  child a t  the time of 
commencement of the  proceeding, or (ii) had been the child's 
home s ta te  within six months before commencement of the 
proceeding and the child is absent from this State  because of 
the  child's removal or  retention by a person claiming the 
child's custody or  for other reasons, and a parent or person 
acting as parent continues to  live in this State; or  

(2) It is in the best interest of the child that  a court of this 
S ta te  assume jurisdiction because (i) the child and the child's 
parents, or the child and a t  least one contestant, have a 
significant connection with this State, and (ii) there is 
available in this State  substantial evidence relevant to the 
child's present or  future care, protection, training, and per- 
sonal relationships; or  

(3) The child is physically present in this State  and (i) the 
child has been abandoned or  (ii) it is necessary in an emergen- 
cy to  protect the child because the child has been subjected 
to  or  threatened with mistreatment or  abuse or  is otherwise 
neglected or dependent; or 

(4) (i) I t  appears that  no other s tate  would have jurisdiction 
under prerequisites substantially in accordance with para- 
graphs (11, (21, or (3). or  another s tate  has declined to exercise 
jurisdiction on the ground that  this State  is the more ap- 
propriate forum to determine the custody of the  child, and (ii) 
i t  is in the  best interest of the child that  this court assume 
jurisdiction. 

Once the trial court has gained jurisdiction by establishing 
one of the above bases, i t  may enter  an ex  purte order for tem- 
porary custody prior to service of process or  notice, "[ilf the cir- 
cumstances of the case render i t  appropriate." G.S. Sec. 50-13.5 
(dN2) (1984); Story v. Story, 57 N.C. App. 509, 291 S.E. 2d 923 
(1982). 

Significantly, " 'home state' means the s ta te  in which the 
child immediately preceding the time involved lived with the 
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child's parents, a parent, or a person acting as  parent, for at  least 
six consecutive months. . . ." N.C. Gen. Stat. Sec. 50A-2(5) (1984). 
Personal jurisdiction over the nonresident parent is not a require- 
ment under the UCCJA. Garfield, Due Process Rights of Absent 
Parents in Interstate Custody Conflicts, 16 Ind. L. Rev. 445 (1983); 
Comment, 34 Mercer L. Rev. 861 (1983). 

In its 17 March 1983 ex parte order the trial court concluded 
that i t  had jurisdiction over "the custody matter," the children 
and the parties. Based on the verified Complaint and the argu- 
ments of plaintiffs counsel, the trial court found that North Caro- 
lina satisfied two of the jurisdictional bases: the home state rule, 
G.S. Sec. 50A-3(a)(l), and the significant connection test,  G.S. Sec. 
50A-3(a)(2). After hearing evidence from the parties a t  the hearing 
on the motion to  dismiss for lack of jurisdiction, the trial court in 
its 1 December 1983 order, found the identical alternative bases 
for jurisdiction-the home state rule and the significant connec- 
tion test. We find competent evidence to support these findings in 
both instances. 

A. The Home State Rule 

[3] In the verified Complaint the husband alleged that the 
children had lived in North Carolina from July 1981 until January 
1983. Further, he alleged that he and his wife were residents of 
this State for more than six months preceding the institution of 
this action. And he alleged that the children had lived in North 
Carolina with both parents from July 1981 until September 1982, 
then with the mother from September 1982 until January 1983. 
Moreover, he alleged that  both children were presently in the 
custody of the wife's parents in Florida. The father filed this ac- 
tion on 17 March 1983. Therefore, the allegations of the Complaint 
satisfy the home state rule, G.S. Sec. 50A-3(a)(l)(ii) (1984): North 
Carolina "had been the children's home state within six months 
before commencement of the proceeding"; the children were ab- 
sent from this State "for other reasons"; and the husband "con- 
tinues to live in this State." The trial court, in its ex parte order, 
correctly found that North Carolina "had been the [children's] 
home state within six (6) months before commencement of the 
proceeding" based on the evidence before it. See Plemmons v. 
Stiles, 65 N.C. App. 341, 309 S.E. 2d 504 (1983) (child's 15 months 
continuous presence in North Carolina-home state). 
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[4] At  the subsequent hearing on the wife's motion to  dismiss 
for lack of jurisdiction, the husband testified that  he was with the 
military. Although his testimony was equivocal, the husband also 
testified that  he considered himself a North Carolina resident. 

Q. Do you expect to stay here in North Carolina? 

A. No, ma'am, I do not. 

Q. Do you, in fact, want to leave North Carolina? 

A. That's a fact, yes, ma'am. 

COURT: Where do you intend for your residence to be? 

A. A t  the  present time I'm undecided, sir. I'm thinking about 
just staying here in North Carolina, sir. 

COURT: Do you consider yourself a resident of North Caro- 
lina, or a resident of Florida? 

A. A resident of North Carolina, sir. 

He further testified that  before leaving for Okinawa he had 
changed his "permanent address for military purposes" to  Hu- 
bert,  North Carolina. "I intend Hubert to be my permanent ad- 
dress when I leave North Carolina." However, he maintained his 
Florida driver's license, car and voter registration. The trial court 
found that  

the  [husband] is a resident of the State  of North Carolina and 
has been for more than six months next preceding the in- 
stitution of this action and the [husband] has resided in the  
State  of North Carolina from July 1981 until the present time 
with the  intention to  make North Carolina his home state  and 
to  reside here permanently. 

The wife relies on Martin v. Martin, 253 N.C. 704, 118 S.E. 2d 
29 (19611, in arguing that  the above finding is not supported by 
evidence that  the serviceman husband intended to  establish 
North Carolina as  his "domicile." We need not determine whether 
there is competent evidence of his intent t o  establish a "domi- 
cile," since the "domicile" jurisdictional requirement for one of 
the parties in actions for divorce, N.C. Gen. Stat. Sec. 50-8 and -18 
(1984); Israel v. Israel, 255 N.C. 391, 121 S.E. 2d 713 (1961); Martin 
v. Martin, is not applicable t o  child custody actions under Chapter 



50A. "Historically, divorce has been regarded as an action in rem, 
and domicile has been considered the core of divorce jurisdiction." 
Note, 40 N.C. L. Rev. 343, 345 (1962). The policy reasons for the 
UCCJA support our analysis. 

The UCCJA marks a shift in the emphasis of policy in 
the area of child custody. The focus is no longer on what law 
a court should apply in resolving a custody dispute; instead 
the focus is on which court is best able to make the decision. 
The state with the maximum contact with the child will be 
the one to determine the case. This change indicates the 
UCCJA is definitely child-centered rather than parent- 
centered. 

Comment, 4 Campbell L. Rev. 371, 376 (1982). See also Comment, 
34 Mercer L. Rev. 861 (1983); Unif. Child Custody Jurisdiction Act 
Sec. 3 & Commissioners' Note, 9 U.L.A. 122-5 (1968). Significantly, 
the language of G.S. Sec. 50A-3(a) (1984) itself bolsters our inter- 
pretation. None of the four independent statutory bases for juris- 
diction refer to "residence" or "domicile." Rather, the emphasis is 
on the maximum contact with the child. Therefore, the finding 
that the husband "is on active duty with the United States 
Marine Corps and is stationed a t  Camp Lejeune, North Carolina" 
is sufficient to satisfy the home state rule requirement that "a 
parent or person acting as parent continues to live in this State." 
G.S. Sec. 50A-3(a)(l)(ii) (1984). 

[S] In its 1 December 1983 order, the trial court found that the 
children lived in North Carolina from July 1981 until December 
1982. Although the evidence a t  the hearing was conflicting, as 
discussed in IIB, supra, there is competent evidence to support 
this finding. Further, the trial court found that the wife had 
removed the children from the state on 30 December 1982 "with- 
out the consent, desire or knowledge" of the husband. This again 
satisfies the provisions of subsection (ii) of the home state rule 
and is supported by competent evidence. Finally, the trial court 
found and concluded that "North Carolina is the home state. . . ." 
Findings of fact supported by competent evidence are binding on 
appeal. Davison v. Duke Univ., 282 N.C. 676, 194 S.E. 2d 761 
(1973). In contrast, conclusions of law denominated as findings of 
fact are fully reviewable. Humphries v. City of Jacksonville, 300 
N.C. 186, 265 S.E. 2d 189 (1980). The above finding is actually a 
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conclusion of law. After reviewing the other findings, we conclude 
that North Carolina had been the children's home state within six 
months before commencement of the proceeding, thus fulfilling 
the requirements of the home state jurisdictional basis. G.S. Sec. 
50A-3(a)(l) (1984). Thus, the trial court correctly concluded that it 
had jurisdiction over this child custody determination. 

B. Significant Connection Test 

[6] Alternatively, the evidence before the trial court and its find- 
ings of fact were sufficient to conclude that the children and at  
least one parent have a significant connection with this State, 
G.S. Sec. 50A-3(2)(i) and that "substantial evidence relevant to the 
[children's] present or future care, protection, training, and per- 
sonal relationships . . . is available in this State." G.S. Sec. 
50A-3(2)(ii). The trial court found that the children had lived in 
North Carolina with their parents from July 1981 through Decem- 
ber 1982, a period of one and a half years. Unlike the child in 
Holland v. Holland, 56 N.C. App. 96, 286 S.E. 2d 895 (19821, who 
had not lived in North Carolina for six years at  the time of the 
child custody dispute, the children in the case sub judice have 
spent a substantial amount of time in this State recently. The 
husband and the children have a "significant connection" with this 
State. Consequently, "evidence of [their present or future] life 
style, home environment, neighborhood environment, . . . and the 
conditions of [their] health" is available in this State. Holland, 56 
N.C. App. a t  99, 286 S.E. 2d a t  897; G.S. Sec. 50A-3(2)(ii). See also 
Plemmons v. Stiles (residency of father and grandparents further 
evidence of significant connection with this State). 

17) In the ex parte order and the 1 December 1983 order the 
trial court found that North Carolina was not an inconvenient fo- 
rum to make the child custody determination "within the meaning 
of N.C. Gen. Stat. Sec. 50A-7" (1984). G.S. Sec. 50A-7(a) grants the 
trial court the discretion to decline to exercise its jurisdiction 
upon finding that  North Carolina is an inconvenient forum. Some 
of the factors the trial court may consider include: 

(1) If another state is or recently was the child's home state; 
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(2) If another state has a closer connection with the child and 
the child's family or with the child and one or more of the 
contestants; 

(3) If substantial evidence relevant to  the child's present or 
future care, protection, training, and personal relationships is 
more readily available in another state; 

(4) If the parties have agreed on another forum which is no 
less appropriate; and 

(5) If the exercise of jurisdiction by a court of this State 
would contravene any of the purposes stated in G.S. 50A-1. 

G.S. Sec. 50A-7(c) (1984). After reviewing the evidence, we find 
that  the trial court did not abuse its discretion in finding that 
North Carolina was a convenient forum for this child custody de- 
termination. 

[a] Under N.C. Gen. Stat. Sec. 50A-6(a) (1984) a court of this 
State is prohibited from assuming jurisdiction in a child custody 
matter, "[ilf a t  the time of filing the petition a proceeding con- 
cerning the custody of the child was pending in a court of another 
state exercising jurisdiction substantially in conformity with this 
Chapter. . . ." (Emphasis added.) The wife's action was filed in 
Florida on 18 March 1983, the day after the husband filed his ac- 
tion in North Carolina. Therefore, the trial court was not pro- 
hibited from assuming jurisdiction by the Florida proceedings. 
Plemmons v. Stiles (Texas action filed 2 days later-no bar). 

In summary, the trial court did not er r  in assuming jurisdic- 
tion over this child custody determination. 

Affirmed. 

Judges ARNOLD and WELLS concur. 



12 COURT OF APPEALS [74 

Little v. Little 

BETTIE BROADWAY LITTLE v. GLENN K. LITTLE. I1 

No. 8420DC95 

(Filed 2 April 1985) 

1. Divorce and Alimony $3 30- accident insurance proceeds as marital property 
Accident insurance benefits paid to the husband to compensate him for his 

lost ability to work a t  gainful employment after a motorcycle accident left him 
partially paralyzed constituted marital property. 

2. Divorce and Alimony 1 30- equitable distribution-failure of order to list dl 
marital property 

The trial court's order in an action for equitable distribution was fatally 
defective where it failed to contain a complete listing of the marital property. 

3. Divorce and Alimony $3 30- deficient order of equitable distribution 
The trial court's equitable distribution order was deficient in failing to 

value a second house and lot and a van which constituted marital property and 
in valuing the husband's current savings inconsistently. 

4. Divorce and Alimony $3 30- valuing marital property 
Net value rather than fair market value is the proper measure for valuing 

marital property for equitable distribution. 

5. Divorce and Alimony $3 30- unequal distribution of marital property -insuffi- 
cient findings 

Although the trial court did make findings concerning the incomes of both 
parties and the monthly expenses of the wife and concluded that the wife was 
healthy and employed and the husband disabled and in need of care for his 
condition, the trial court's order did not contain sufficient findings to  support 
an unequal division of the marital property where the court failed to  make 
findings a s  to the husband's monthly expenses, the need of the custodial 
parent, the wife, to own or occupy the marital residence, any expectation of 
nonvested pension or retirement rights, the liquid or nonliquid character of the 
marital property, and the tax consequences to each party. G.S. 50-20(c)(l), (4). 
(5), (9) and (11). 

6. Divorce and Alimony $3 24.1 - child support order -insufficient findings 
The trial court's child support order was insufficient where the court 

failed to make any findings as to the father's present reasonable expenses and 
the estates of both parties, taking into account the distribution of marital prop- 
erty. 

APPEAL by plaintiff from Huffman, Judge. Judgment entered 
7 October 1983 in District Court, ANSON County. Heard in the  
Court of Appeals 23 October 1984. 
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E. A. Hightower and Charles M. Welling, for plaintiff a p  
pellant. 

Larry E. Harrington for defendant appellee. 

BECTON, Judge. 

This appeal deals with an unequal equitable distribution of 
marital property and an award of child support. Plaintiff wife 
filed her Complaint on 20 April 1983, seeking an absolute divorce, 
and custody of, and support for, the parties' minor child. On 11 
May 1983, the wife filed an application and motion for an 
equitable distribution of the marital assets. Defendant husband 
filed an Answer and Counterclaim on 24 May 1983, praying that 
the wife be required to contribute to the support of the child from 
her own earnings. 

A prior action had been filed by the husband in which he, as 
plaintiff, had sought a divorce from bed and board from his wife. 
An interlocutory order was entered in that action on 11 October 
1982, which gave the wife custody of the child and also directed 
the father to pay $100 per month as child support. The record on 
appeal contains a judgment of absolute divorce dated 13 June 
1983. This judgment was apparently entered in the present case, 
although this is not altogether clear. 

In the present action, the trial court entered its order of 
equitable distribution on 7 October 1983. In the order, the court 
distributed the marital assets unequally, awarding the greater 
portion to the husband, and also reduced the amount of child sup- 
port payable by the husband to $25.00 per month. 

The wife contends on appeal that (1) the trial court failed to 
comply with various aspects of N.C. Gen. Stat. Sec. 50-20 (19841, 
and (2) that it erred in reducing the amount of child support. We 
agree with the wife that the trial court failed to comply with G.S. 
Sec. 50-20 (1984) in distributing the marital property, and also find 
that the trial court committed error in that portion of the order 
setting child support. We therefore vacate the order of the lower 
court, and remand for further proceedings. 
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Factual Background 

The parties to  this action were married on 22 September 
1973. With the exception of some unspecified personal belongings 
and two automobiles that were not paid for, neither party owned 
any property, real or personal, a t  the time of the marriage. One 
child, Glenn K. Little, 111, was born of the marriage, on 21 
January 1978. On 2 June 1979, the husband was injured in a 
motorcycle accident that left him partially paralyzed from the 
waist down. The parties separated on 19 April 1982, and were 
divorced on 13 June 1983. 

The parties owned a marital dwelling as tenants by the en- 
tireties. This dwelling was built on a half-acre lot conveyed to the 
parties by the husband's parents. The parties do not dispute that 
this conveyance was a gift and that the lot became marital prop- 
erty. Subsequent to this conveyance, the parties executed a note, 
secured by a deed of trust, in the amount of $21,000 to finance the 
construction of the house. 

Prior to  the marriage, the husband was issued a life in- 
surance policy with accident benefits, and after his injury, on 3 
October 1980, he was paid proceeds in a lump sum of $100,000 as 
"Family Accident Benefits." In addition, the husband's insurance 
paid his medical and hospital bills. As an insurance policy of the 
wife's also paid these bills, the sum of $6,195.43 was refunded to 
the husband in February 1980. 

The proceeds of both insurance policies were deposited in the 
parties' joint bank account. These proceeds were utilized to pay 
off the mortgage of $19,236.33 on the family home, to pay off the 
balance due on their two automobiles, a 1979 Oldsmobile and a 
1981 Mazda, and to purchase a $50,000 certificate of deposit in the 
joint names of the parties. Upon maturity, the wife withdrew the 
certificate and purchased a second certificate with the principal 
and interest in the amount of $52,900, again in the parties' joint 
names. At some point thereafter, the husband closed the joint 
bank account, and also withdrew the second certificate before it 
had matured. I t  was apparently at  this point that the husband 
purchased a Chevrolet van, specially equipped for a handicapped 
person, and a second house and lot (also described as a "store lot 
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and building" and an "exercise building"); opened savings and/or 
checking accounts; and purchased a certificate or certificates of 
deposit, all in his name alone. 

In making its order of equitable distribution, the trial court 
identified the following property a s  marital property: (1) the lot 
on which the marital dwelling was built, (2) the marital dwelling, 
(3) the 1979 Oldsmobile, (4) the 1981 Mazda, (5) the insurance 
policy proceeds, and (6) certain listed items of personalty, mostly 
furniture. The trial court concluded that although the insurance 
policy proceeds were marital property, an equal distribution of 
them would not be equitable because the wife was healthy and 
gainfully employed, and the husband disabled and in need of the 
proceeds. The court next concluded that  an equal distribution of 
all property acquired during the marriage, other than the in- 
surance policy proceeds, would be equitable. 

Following from its conclusions that  an equitable distribution 
would entail awarding to  the husband all marital property ob- 
tained with the insurance proceeds, and dividing all the other 
marital property equally between the parties, the trial court, in 
the distributive portion of the order, awarded the marital proper- 
t y  a s  follows: The husband was awarded the marital dwelling and 
lot, the Chevrolet van, $21,183.77 in savings and checking ac- 
counts, and possession of the majority of the jointly-owned per- 
sonalty. The wife was awarded the Oldsmobile, the Mazda, and 
the remainder of the personalty. The order also directed the hus- 
band to  pay the wife the sum of $8,434.23, $6,381.23 of which 
represented her one-half interest in the marital dwelling, once the 
$19,236.33 mortgage payment (which payment was made with the 
insurance proceeds) was subtracted from the fair market value of 
$32,000, and the remaining $2,053.00 of which represented her 
one-half interest in the personalty retained by the husband. 

We note a t  the outset a failing lamentably common to  ap- 
peals from equitable distribution orders-neglect of the Rules of 
Appellate Procedure. See Wade v. Wade, 72 N.C.  App. 372, 325 
S.E. 2d 260 (1985); Alexander v. Alexander, 68 N.C. App. 548, 315 
S.E. 2d 772 (1984). The wife lists eleven assignments of error, 
presenting several distinct questions of law, under a single broad 
argument that  the trial court did not comply with G.S. See. 50-20 
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(1984). Despite the resultant violations of Rules of Appellate Pro- 
cedure, Rules 10 and 28, we exercise our discretion and treat this 
appeal on its merits. 

This case is governed by North Carolina's Equitable Distribu- 
tion Act (the Act), N.C. Gen. Stat. Secs. 50-20 and -21 (1984). The 
Act requires the trial court to first determine what constitutes 
marital property, to then determine the net market value of that 
property, and finally, to distribute it based on the equitable goals 
of the statute and the specific statutory factors. See, e.g., Alex- 
ander v. Alexander; Turner v. Turner, 64 N.C. App. 342, 307 S.E. 
2d 407 (1983). We conclude that at  each stage of the procedure by 
which equitable distribution is accomplished the trial court com- 
mitted reversible error. We address each stage separately. 

[I] A. The first task of the trial court in an action for equitable 
distribution is to ascertain, based upon appropriate findings of 
fact, what is marital property. G.S. Sec. 50-20(a) (1984); Loeb v. 
Loeb, 72 N.C. App. 205, 324 S.E. 2d 33 (1985); Alexander v. Alex- 
ander. We note preliminarily that the trial court properly con- 
cluded that the insurance proceeds were marital property. 

Marital property includes personal property acquired by a 
spouse during the marriage, with the specific exceptions of prop- 
erty acquired by "bequest, devise, descent, or gift." G.S. Sec. 
50-20(b)(2) (1984). As the insurance proceeds were not acquired by 
bequest, devise, descent, or gift, the legislature did not exempt 
them from incorporation in the pool of assets denominated "mari- 
tal property." 

Furthermore, the majority rule from other jurisdictions ap- 
pears to be that absent a statute to the contrary, "claims and 
awards for personal injuries resulting from occurrences during 
the marriage are generally treated as marital property." 1 Valua- 
tion and Distribution of Marital Property Sec. 18.05 [5], a t  18-75 
(J. McCahey ed. 1984); see also id. at  Sec. 20.03 [3][d]; 2 Valuation 
and Distribution of Marital Property, supra, Sec. 23.07 [l][c]; L. 
Golden, Equitable Distribution of Property Secs. 6.24 to -.26 
(1983). This result has been reached on the grounds that the 
award or settlement does not fit the statutory definition of 
separate property, e.g., Platek v. Platek, 309 Pa. Super. 16, 454 A. 
2d 1059 (1982); Nixon v. Nixon, 525 S.W. 2d 835 (Mo. Ct. App. 
19751, and justified on the grounds that the money represents 
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wages, and enables the injured spouse to provide for his family as 
he presumably would have done had he not been injured. In re 
Gun, 83 Ill. App. 3d 265, 404 N.E. 2d 306 (1980). Although a court 
may, for equitable reasons, ultimately award the greater portion 
of the settlement or proceeds to the injured party, this does not 
change their essential character as marital property. See In re 
Mack, 108 Wis. 2d 604, 323 N.W. 2d 153 (1982). 

We are aware that  some courts distinguish between money 
realized as compensation for pain and suffering as the personal 
property of the injured spouse, and that portion of an award 
representing lost wages and medical expenses as marital proper- 
ty. Amato v. Amato, 180 N.J. Super. 210, 434 A. 2d 639 (1981); In 
re Brown, 100 Wash. 2d 729, 675 P. 2d 1207 (1984); Rich v. Rich, 
- - -  Misc. 2d ---, 483 N.Y.S. 2d 150 (1984) (noneconomic loss is 
separate property, economic loss marital property). In the instant 
case, however, the trial court made the following unexcepted-to 
finding of fact: "The $100,000 paid to husband for the disability 
was a sum provided to compensate him for his lost ability to work 
a t  gainful employment." As these proceeds were intended as ex- 
clusive recompense for defendant's lost wages and medical ex- 
penses, we find that the trial court correctly characterized them 
as part of the marital estate subject to distribution. 

[2] The problem with the trial court's determination of marital 
property is that the order contains only a partial listing thereof. 
G.S. Sec. 50-20(a) (1984) makes it incumbent upon the court to 
determine what is marital property, which G.S. § 50-20(b)(l) (1984) 
defines as "all real and personal property" falling within the 
scope of the statute. Thus, the Act mandates a complete listing of 
marital property, and an order that fails to do so is fatally defec- 
tive. In this case, the court neglected entirely to list, value, or 
award the second house and lot. Although it awarded the 
Chevrolet van and various bank accounts to the husband, it never 
stated whether they were marital property. Perhaps the trial 
court intended for its conclusion that the insurance proceeds were 
marital property to be extrapolated and applied to all property 
purchased with the proceeds; however, marital property is not to  
be identified by implication. See Wade v. Wade (court below must 
identify marital property with sufficient detail to  permit proper 
appellate review). In addition, the trial court's identification of 
marital property was interspersed throughout the findings of fact, 
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conclusions of law, and the distributive award. This has resulted 
in some confusion in reviewing the record on appeal. 

[3,4] B. After identifying marital property, the trial court must 
determine the net (market) value of the marital property as of the 
date of separation. G.S. Sec. 50-20(c) (1984); G.S. Sec. 50-21(b) 
(1984); Alexander v. Alexander (defining net value). In the case 
sub judice, the court completely failed to value the second house 
and lot and the Chevrolet van. I t  valued the defendant's current 
savings inconsistently, using a figure of $21,000 in one place, and 
$30,000 in another; no competent evidence seems to support 
either figure. The order is unclear whether the Mazda was ever 
paid for in full, which casts doubt upon the finding of that 
vehicle's net value. The finding that the marital dwelling had a 
fair market value, rather than a net value, of $32,000, is harmless 
error only because there were no encumbrances against the prop- 
erty, and that, therefore, net value and fair market value hap- 
pened to be the same. We emphasize that net value, rather than 
fair market value, is the proper measure for valuing marital prop- 
erty for equitable distribution. See Wade v. Wade. Plaintiff also 
submits it was error for the court to value the marital dwelling as 
of 9 April 1982 rather than 19 April 1982, the date of separation. 
This appears to be a typographical error, and is nonprejudicial in 
any event. 

[S] C. Finally, the order did not contain sufficient findings upon 
which an unequal distribution of marital property must be based. 
The Act mandates an equal division of the marital property 
unless the court determines that such division is not equitable. 
White v. White, 312 N.C. 770, 324 S.E. 2d 829 (1985). In that 
event, the court may order an unequal distribution after making 
written findings based upon relevant statutory and nonstatutory 
factors. Our opinion in Alexander v. Alexander declared: "[Tlhe 
trial court should clearly set forth in its order findings of fact 
based on the evidence which support its conclusion that an equal 
division is not equitable." 68 N.C. App. a t  552, 315 S.E. 2d a t  776. 
Alexander has been expressly followed. E.g., Wade v. Wade; 
Brown v. Brown, 72 N.C. App. 332, 324 S.E. 2d 287 (1985). 

Although the trial court did make some findings concerning 
the income of both parties and the monthly expenses of the wife, 
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and also concluded that the wife "remains healthy" and that hus- 
band "is disabled, and needs care and attention for his condition," 
other factors plainly raised by the evidence were ignored-for ex- 
ample, the husband's monthly expenses, G.S. Sec. 50-20(c)(l) (19841, 
the need of the custodial parent, the wife, to own or occupy the 
marital residence, G.S. Sec. 50-20(~)(4) (1984), any expectation of 
nonvested pension or retirement rights, G.S. Sec. 50-20(c)(5) (19841, 
the liquid or nonliquid character of the marital property, G.S. Sec. 
50-20(c)(9) (1984), and the tax consequences to each party, G.S. Sec. 
50-20k) (11) (1984). Clearly, the order is deficient in the findings of 
fact required to justify an unequal division of marital property. 

The wife next argues that the trial court erred in reducing 
from $100 to  $25 per month the amount of child support paid by 
the husband to the wife for support of their minor child. The wife 
shows that the trial court made no finding that there had been a 
substantial change in circumstances, and argues that such a find- 
ing is required to  support an order decreasing child support 
payments. N.C. Gen. Stat. Sec. 50-13.7 (1984); Newman v. 
Newman, 64 N.C. App. 125, 306 S.E. 2d 540, disc. rev. denied 309 
N.C. 822, 310 S.E. 2d 351 (1983). Although the wife is incorrect in 
her contention that a showing of changed circumstances is 
necessary in this case, the trial court's determination of child sup- 
port was not in accordance with applicable law for other reasons. 

In the current action, the wife sought an absolute divorce, 
custody and support of the minor child, and equitable distribution 
of the marital assets. In the earlier action filed by the husband 
for divorce from bed and board, the court entered an order "pend- 
ing further order," which, inter alia, granted the wife custody of 
the child, and ordered that the husband pay $100 per month child 
support. The order was devoid of any findings concerning the 
child's needs, or the relative abilities of the parties to provide 
support, and recited that its provisions were "completely and 
totally without prejudice with regard to the respective rights of 
the parties" concerning equitable distribution and child support. 
The order entered in the instant case was manifestly the first 
time a determination on the merits of the issue of child support 
was made. There was therefore no need for the trial court to 
make any finding or findings relating to changed circumstances. 
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[6] The trial court did fail, however, t o  make certain obligatory 
findings of fact in setting the amount of child support. N.C. Gen. 
Stat.  Sec. 50-13.4(c) (1984) provides: 

Payments ordered for the support of a minor child shall 
be in such amount a s  to  meet the reasonable needs of the 
child for health, education, and maintenance, having due 
regard t o  the  estates, earnings, conditions, accustomed stand- 
ard of living of the child and the parties, the child care and 
homemaker contributions of each party, and other facts of 
the particular case. 

In interpreting G.S. Sec. 50-13.4(c) (19841, our Supreme Court 
has held that orders for child support must be based upon the in- 
terplay of the trial court's conclusions of law as to  the amount of 
support necessary to  meet the reasonable needs of the child and 
the  relative abilities of the parents t o  provide that  amount. These 
conclusions must, in turn, be based upon factual findings suffi- 
ciently specific to  indicate to  the appellate court that  the trial 
court took due regard of the estates, earnings, conditions and ac- 
customed standard of living of both child and parents. Coble v. 
Coble, 300 N.C. 708, 268 S.E. 2d 185 (1980). Accord P lo t t  V. Plott, 
313 N.C. 63, 326 S.E. 2d 863 (1985) a t  7-9. 

In the case before us, the  trial court made findings as  to  (1) 
the monthly income of the child from Social Security and interest 
on a certificate of deposit in his name, (2) the monthly expenses of 
the  child, (3) the  monthly incomes of both parents, and (4) the 
average monthly expenses of the wife. Based on these findings, 
the  trial court concluded that  the child's needs in excess of his in- 
come were $66.50, that  the husband was able to pay $25 per 
month of that  amount, and accordingly ordered the husband to 
pay the  wife monthly child support of $25. 

The trial court made no finding pertaining to the  husband's 
average expenses. Nor were there any findings pertaining to  the 
estates of the parties. Before child support may be set,  "the trial 
court must hear evidence and make findings of fact on the 
parents' income[s], estates (e.g., savings; real estate holdings, in- 
cluding fair market value and equity; stocks; and bonds) and pres- 
ent  reasonable expenses. . . ." Newman v. Newman, 64 N.C. App. 
a t  128, 306 S.E. 2d a t  542. Without such findings, the trial court 
cannot properly determine the parties' relative abilities t o  pay. 
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Id. Therefore, the trial court's failure to make any findings as  to 
the husband's present reasonable expenses, and the estates of 
both parents, taking into account the distribution of marital prop- 
erty, was reversible error, and the child support portion of the 
order is remanded on that basis. We also note that the trial court 
did not state its conclusions of law separately, but included them 
within the factual findings. Upon remand, we encourage the court 
to  adopt the more preferable format of stating its factual findings 
and conclusions of law separately. 

v 
In conclusion, we vacate the order of the trial court, and re- 

mand this cause so that the marital property may be equitably 
distributed according to applicable law as outlined in this opinion, 
and we also remand so that child support may be determined in a 
manner not inconsistent with this opinion. 

Vacated and remanded. 

Judges ARNOLD and WELLS concur. 

STATE OF NORTH CAROLINA v. JAMES ERNEST GREENE 

No. 8425SC460 

(Filed 2 April 1985) 

1. Criminal Law 8 76.10- attack on confession-theory not used a t  trial-not 
permitted 

In a prosecution for second-degree murder where defendant objected to 
the admission of his statement to officers only on the basis of accuracy, he 
could not argue on appeal that the jury should have been instructed that the 
statement could only be used for impeachment or that the statement should 
not have been read to the jury after the State had argued that it could be 
used to refresh the officer's recollection. 

2. Homicide ij 21.9 - involuntary manslaughter - evidence sufficient 
In a prosecution for murder in which defendant was convicted of involun- 

tary manslaughter, the court properly denied defendant's motion to set aside 
the verdict and for a new trial where the evidence showed that defendant, who 
had been drinking, pointed a fully loaded high powered rifle a t  David Whistine 
with the hammer cocked and the safety off; and that when Buddy Whistine 
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tried to  push or pull the barrel of the rifle away from David, defendant jerked 
or  "slung" the rifle out of Buddy's grasp, keeping the hammer fully cocked and 
safety off; and that defendant in so doing shot and killed Buddy Whistine. 

3. Criminal Law &3 102.5, 169- admission of evidence-no objection or  similar 
evidence admitted without objection-control of cross-examination-no error 

In a prosecution for murder resulting in an involuntary manslaughter con- 
viction, there was no prejudicial error in a witness's reference to defendant's 
house as the "crime scene" where the reference was repeated later without o b  
jection, no prejudicial error in the prosecutor asking a witness if defendant 
had made a statement after he was advised of his rights when defendant did 
not object a t  trial, and no abuse of discretion in the court's control of the 
cross-examination of defendant. 

Chief Judge HEDRICK dissenting. 

APPEAL by defendant from Lupton, Judge. Judgment entered 
9 December 1983 in Superior Court, CALDWELL County. Heard in 
the Court of Appeals 4 February 1985. 

Attorney General Rufus L. Edmisten by Assistant Attorney 
General Charles M. Hensey for the State. 

Wilson and Palmer by W. C. Palmer for defendant appellant. 

COZORT, Judge. 

Defendant was indicted for second-degree murder. The jury 
convicted him of involuntary manslaughter. The primary ques- 
tions for our consideration are  whether the trial court erred by 
allowing the  State  to introduce into evidence a statement made 
by the  defendant during a custodial interrogation without in- 
structing the jury that the statement was to  be considered only 
for impeachment purposes, and whether the  trial court erred by 
denying defendant's motion to set  aside the guilty verdict on the 
ground that  the verdict was contrary to  the weight of the evi- 
dence. We find no error. The facts follow. 

On the  night of 17 June 1983 the defendant, defendant's wife, 
and David Whistine went to an establishment in Wilkesboro 
where the  defendant and Whistine shot pool and drank beer. The 
three of them then went to a place called Country Boys near Le- 
noir where the defendant and Whistine continued drinking beer. 
Around midnight, as  the three prepared to  leave Country Boys, a 
scuffle occurred in the parking lot between the defendant and 
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Whistine. The defendant nicked Whistine on the back a few times 
with a knife, and Whistine hit the defendant in the chin with a set 
of brass knuckles. The defendant's wife then drove the defendant 
to  his home a few miles away. A short time later, Whistine left 
Country Boys in a taxicab. 

After the defendant returned home, he walked a short dis- 
tance to the home of Johnny Tilson, who was David Whistine's 
brother-in-law and a t  whose house David had been staying, along 
with his brother, Buddy Whistine. The defendant went to the Til- 
son home armed with a high-powered rifle, and according to the 
State's evidence, threatened to kill David, who had not yet re- 
turned from Country Boys. As he walked away from the Tilson 
house back toward his house, the defendant fired one shot in the 
air. Buddy Whistine left the Tilson house and walked over to the 
defendant's house to talk to the defendant. There was no argu- 
ment or confrontation between Buddy and the defendant. 

When David Whistine arrived a t  the Tilson home, he had a 
disagreement with Johnny Tilson and his sister, Tilson's wife, 
about bringing liquor into the Tilson house. He left the Tilson 
house and walked the short distance to the defendant's home, car- 
rying a bottle of liquor. When David reached the defendant's 
house, the altercation between the defendant and David began 
again, with David kicking a t  the defendant, and the two of them 
cursing a t  each other. The defendant went in the back door of his 
house, retrieved the rifle, came back and stood in or just outside 
the doorway with the screen door open, and pointed the gun at  
David. Buddy, who was standing on the carport next to the open 
door, grabbed the rifle by the barrel. The defendant jerked the ri- 
fle out of Buddy's grasp. Buddy grabbed the rifle barrel a second 
time. According to David Whistine's testimony, the defendant 
"slung" the rifle loose from Buddy's grasp and fired the rifle 
twice, with one of the shots striking and killing Buddy. The de- 
fendant testified that Buddy pulled the rifle barrel towards him 
and that  the rifle accidentally discharged. He testified that he 
fired a second shot a t  David's feet and another shot over David's 
head. David started after the defendant, and the defendant hit 
David over the head with the rifle barrel. When law enforcement 
officers arrived to investigate the shooting, they found the rifle 
had been fully reloaded. The defendant gave a statement to  a 
detective a t  the Sheriffs Department. A firearms and ballistics 
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expert testified that  the rifle used by the  defendant could not be 
fired unless the hammer was pulled all the way back and a safety 
catch a t  the base of the rifle was completely pushed down into a 
slot inside the rifle. 

(11 The defendant's first argument on appeal concerns whether 
it was proper for the trial court t o  allow a witness for the  State, 
one of the investigating officers, t o  read to the jury the  complete 
transcript of the  statement given by the defendant t o  that  officer, 
without the trial court instructing the jury that  the  statement 
could be used only for the purpose of impeachment. The defend- 
ant also argues that  it was error t o  allow the full transcript t o  be 
read to the jury by the witness when the State  had argued at  
trial that  the  transcript could be used to refresh the officer's 
recollection of what the defendant told him. A close reading of 
the transcript of the trial below shows the defendant is entitled 
to  no relief. 

The defendant took the stand in his own defense, a s  well as 
offering other witnesses. He gave his version of the scuffle at  
Country Boys and the altercation a t  his house which resulted in 
Buddy Whistine's death. A t  the conclusion of the defendant's evi- 
dence, the State  offered rebuttal evidence, including the testi- 
mony of Marshall Clontz, a Caldwell County Sheriffs Department 
detective who interviewed the defendant a t  3:00 the  morning Bud- 
dy Whistine was shot. The State offered Clontz's testimony con- 
cerning his interview with the  defendant apparently to show that 
defendant's description a t  the trial of the events occurring on 18 
June  1983 differed in several respects from statements he made 
to Clontz shortly after the shooting. When the defendant objected 
to the witness testifying about the defendant's statement, the 
jury was sent out and the following transpired: 

THE COURT: What is the basis for your objection, Mr. 
Palmer? 

MR. PALMER [DEFENDANT'S COUNSEL]: Well, if your 
Honor please, the District Attorney has asked him if he has 
made a statement and if it were transcribed. If he is going to 
use some transcription of it the State's got to show that the 
transcription is accurate. 
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MR. MCKINNEY [STATE'S ATTORNEY]: I am asking him 
what he told him. He can use anything he wants to  to  refresh 
his recollection. 

MR. PALMER: That is not the only objection, your Honor. 
My client, according to  the evidence so far, was under arrest 
a t  that time. 

MR. MCKINNEY: It wouldn't make any difference if he 
was under arrest. He has already testified any statement he 
made can be used against him for impeachment purposes. 

THE COURT: Objection overruled. case of U S Against 
Harris held that statements of the defendant could be used 
for impeachment purposes after they testify. Let the jury 
come in. 

After the jury returned, the following questions and answers 
were stated by the State's attorney and Officer Clontz, respec- 
tively: 

Q. Officer Clontz, what was the first thing Mr. Greene 
said to you on the  morning of June 18, 1983? 

A. At approximately 3 A M Mr. Greene made the follow- 
ing statement: "I guess I am at  fault. Did the boy die? I hate 
that, but there is no way I could help it. A man kicks your 
door down, what must you do?" 

Q. Did you thereafter after you advised him of his rights 
make any other statements? 

A. Yes, sir. I had asked him to sign the Departmental 
Waiver form. He said, "Let me sign this [sic]. Said, I should 
not have killed. I have never done anything like this before. I 
don't want to sign it now. Give me time." 

Q. Did he proceed to  make a statement after you ad- 
vised him of his rights? 

A. Yes; he did. 

Officer Clontz then read the entire statement t o  the jury. 
The defendant did not make any objection during the witness's 
reading of the statement, nor did he request any instruction on 
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impeachment before, during, or  after the  reading of the state- 
ment. Furthermore, the defendant requested no instruction on 
impeachment during the jury instruction conference, and he re- 
quested no instruction on impeachment after the charge when the 
trial court again offered both counsel an opportunity for further 
instruction requests. 

Defendant a t  trial first objected to  the  admission of the state- 
ment apparently on the  basis of whether the statement was ac- 
curate. He then hints a t  questioning whether the statement was 
voluntary by referring to  the defendant being under arrest  a t  the 
time, but he did not object on those grounds. He did not pursue 
the objection on the ground of the  accuracy of the statement, and 
he did not object or request a voir dire on the voluntariness of 
the  statement. Thus, his only objection a t  trial is on whether the 
statement was accurate. Therefore, the questions he now raises 
on appeal a re  being raised for the first time. 

In State v .  Ricks, 308 N.C. 522, 302 S.E. 2d 770 (1983), the 
North Carolina Supreme Court held that  a defendant cannot at- 
tack the admissibility of his confession in the appellate division 
upon a theory entirely different from that  relied upon at  trial. In 
that  case Chief Justice Branch wrote: "At trial, defendant une- 
quivocally testified on voir dire and on direct examination before 
the  jury that  he signed only a blank piece of paper and that he 
did not make any statement t o  the police admitting his involve- 
ment in the crime. . . . Defendant now argues for the first time 
on appeal that  the confession was erroneously admitted because 
he did not have sufficient opportunity to  execute a knowing and 
intelligent waiver. . . . We decline to  consider this theory for the 
reasons stated in State v .  Hunter, 305 N.C. 106, 286 S.E. 2d 535 
(19821." Id. a t  528-29, 302 S.E. 2d a t  773-74. 

In Hunter, Chief Justice Branch wrote: "The theory upon 
which a case is tried in the lower court must control in construing 
the record and determining the validity of the exceptions. . . . A 
defendant, represented by counsel, cannot sit silentIy by a t  trial 
and object t o  the admission of evidence for the  first time on ap- 
peal. [Citation omitted.] [Wlhen a confession is challenged on other 
grounds which are  not clearly brought t o  the attention of the trial 
judge, a specific objection or  explanation pointing out the reason 
for the  objection or motion to suppress is necessary. [Citation 
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omitted.] In order to clarify any misunderstanding about the duty 
of counsel in these matters, we specifically hold that when there 
is an objection to the admission of a confession or a motion to sup- 
press a confession, counsel must specifically state to the court 
before voir dire evidence is received the basis for his motion to 
suppress or for his objection to the admission of the evidence." 
State v. Hunter, supra, at  112, 286 S.E. 2d a t  539. 

In the case sub judice, we hold that the principles enunciated 
in Ricks and Hunter are controlling, and we therefore decline to 
consider the theories now advanced by defendant. 

12) The other primary question raised by defendant is whether 
his motion to set aside the verdict should have been allowed by 
the trial court. The proper motion for the defendant to have made 
a t  that stage of the criminal proceeding was either a motion to 
dismiss under G.S. 15A-l227(a)(3) or a motion for appropriate re- 
lief under G.S. 15A-l414(b)(2). Under either motion, the test is 
whether there is substantial evidence of each essential element of 
the offense charged or of a lesser offense included therein and of 
the defendant's being the perpetrator of the offense. The evi- 
dence is to be considered in the light most favorable to the State, 
with the State being entitled to every reasonable intendment and 
inference to be drawn therefrom, and the jury resolving con- 
tradictions and discrepancies in the evidence. State v. Earnhardt, 
307 N.C. 62, 296 S.E. 2d 649 (1982). 

The defendant was convicted of involuntary manslaughter. 
"The elements of involuntary manslaughter are: (1) unlawful kill- 
ing of a human being, (2) without malice, (3) without premeditation 
and deliberation, and (4) without intention to kill or inflict serious 
bodily injury. [Citation omitted.] 'It seems that with few excep- 
tions, it may be said that every unintentional killing of a human 
being proximately caused by a wanton or reckless use of firearms, 
in the absence of intent to discharge the weapon . . . and under 
circumstances not evidencing a heart devoid of a sense of social 
duty, is involuntary manslaughter.' [Citation 0mitted.r State v. 
Best, 59 N.C. App. 96, 97, 295 S.E. 2d 774, 775 (1982). Involuntary 
manslaughter is the " 'unintentional killing of a human being 
without either express or implied malice (1) by some unlawful act 
not amounting to a felony or naturally dangerous to human life, 
or (2) by an act or omission constituting culpable negligence.'" 
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State v. Wilkerson, 295 N.C. 559, 579, 247 S.E. 2d 905, 916 (19781, 
quoting the dissent in State  v. Wrenn, 279 N.C. 676, 687, 185 S.E. 
2d 129, 136 (1971). 

If the killing of Buddy Whistine was purely accidental and 
was not caused by the criminally negligent actions of defendant, 
as  defendant contends, then it was error for the trial court to 
deny the defendant's motion. After a careful review of the evi- 
dence, we hold that there was sufficient evidence of criminally 
negligent acts by the defendant resulting in the killing of Buddy 
Whistine and that  the trial court correctly denied the defendant's 
motion to set  aside the verdict and for a new trial. The State's 
evidence showed the defendant, who had been drinking, pointed a 
fully loaded, high-powered rifle, cocked and with the safety off, a t  
David Whistine, and that when Buddy Whistine tried to push or 
pull the barrel of the rifle in a direction away from David, the 
defendant jerked or "slung" the rifle out of Buddy's grasp, keep- 
ing the hammer fully cocked and the safety off, and in so doing, 
shot and killed Buddy Whistine. This is sufficient evidence of 
criminal negligence in the defendant's handling of the loaded rifle 
which resulted in Buddy Whistine's death. This assignment of er- 
ror is overruled. 

[3] The defendant raises three other arguments on appeal. First, 
he contends that  i t  was prejudicial error t o  allow a State's 
witness to invade the province of the jury by describing the 
defendant's residence a s  the "crime scene." Although the defend- 
ant objected to  this reference to  his residence a s  the "crime 
scene," he did not object to this same reference later in the trial. 
Assuming arguendo that  the reference to "crime scene" was prej- 
udicial, "[ilt is well recognized in this jurisdiction that the admis- 
sion of incompetent evidence is cured when substantially the 
same evidence is . . . thereafter admitted without objection." 
State  v. Covington, 290 N.C. 313, 339, 226 S.E. 2d 629, 647 (1976). 
Next, he argues that it was error  for the prosecuting attorney to 
ask a witness if the defendant had made a statement after he was 
advised of his rights, when there was no other independent 
evidence that  the defendant had been advised of his rights. De- 
fendant did not object to this question at  the trial below. These 
assignments of error  a re  frivolous and are  hereby dismissed. 
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Defendant lastly contends the trial court erred by allowing 
the State to  question the defendant on cross-examination in a 
repetitive and argumentative manner. Our review of the record 
shows that the trial court sustained some of the defendant's 
counsel's objections to the State's questions. Defendant has failed 
to show that the trial court abused its discretion in controlling 
the cross-examination of the defendant. See State v. Satterfield, 
300 N.C. 621, 268 S.E. 2d 510 (1980). This assignment of error is 
overruled. 

In defendant's trial and conviction, we find no error. 

No error. 

Judge JOHNSON concurs. 

Chief Judge HEDRICK dissents. 

Chief Judge HEDRICK dissenting. 

I agree with the majority that there is sufficient evidence in 
the record to  support the verdict finding defendant guilty of in- 
voluntary manslaughter, but because, in my opinion, defendant 
has been convicted of a crime with which he was not charged, I 
vote to arrest judgment. I realize that for many years in this 
State we have assumed that involuntary manslaughter is a lesser 
included offense of murder. I have been unable to discover any 
Supreme Court decision that has specifically held that involuntary 
manslaughter is a lesser included offense of murder, but the 
Court has approved on numerous occasions the submission of in- 
voluntary manslaughter as a possible verdict in cases wherein the 
defendants were charged with murder. In a t  least two cases, 
State v. Boyd, 61 N.C. App. 238, 300 S.E. 2d 578, disc. rev. denied, 
308 N.C. 545, 304 S.E. 2d 238 (1983) and State v. Hudson, 54 N.C. 
App. 437, 283 S.E. 2d 561 (19811, this Court has specifically said 
that involuntary manslaughter is a lesser included offense of 
murder. In a t  least three other cases, State v. Fournier, 73 N.C. 
App. 465, 326 S.E. 2d 84 (19851, State v. Mercado, 72 N.C. App. 
521, 325 S.E. 2d 313 (19851, and State v. Cason, 51 N.C. App. 144, 
275 S.E. 2d 221 (1981), this Court has said that involuntary 
manslaughter is not a lesser included offense of murder, but 
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in no case has this Court or the  Supreme Court applied such a 
rule. 

In State v. Weaver, 306 N.C. 629, 295 S.E. 2d 375 (19821, the 
Supreme Court held that  taking indecent liberties with a child 
under the  age of sixteen is not a lesser included offense of first 
degree rape of a child of the age of twelve or  less. In so holding, 
Justice Carlton elaborated on just how we must determine wheth- 
e r  one crime is a lesser included offense of another crime: 

I t  might be argued tha t  under certain factual circum- 
stances taking indecent liberties with a child is a lesser in- 
cluded offense of first-degree rape. . . . 

We do not agree with the  proposition that  the facts of a 
particular case should determine whether one crime is a less- 
e r  included offense of another. Rather, the definitions ac- 
corded the crimes determine whether one offense is a lesser 
included offense of another crime. State v. Banks, 295 N.C. 
399, 415-16, 245 S.E. 2d 743, 754 (1978). In other words, all of 
the essential elements of the  lesser crime must also be essen- 
tial elements included in the  greater  crime. If the lesser 
crime has an essential element which is not completely cov- 
ered by the greater crime, i t  is not a lesser included offense. 
The determination is made on a definitional, not a factual 
basis. 

Id. a t  635, 295 S.E. 2d a t  378-79 (emphasis original). Since Weaver, 
the Supreme Court has repeatedly applied the definitional test  in 
determining whether one offense is a lesser included offense of 
another. See, e.g., State v. Warren, 309 N.C. 224, 306 S.E. 2d 446 
(1983); State v. Freeman, 308 N.C. 502, 302 S.E. 2d 779 (1983). See 
also State  v. Odom, 307 N.C. 655, 300 S.E. 2d 375 (1983); State v. 
Bates, 70 N.C. App. 477, 319 S.E. 2d 683 (1984). 

Applying the definitional rule set  out in Weaver to  the ques- 
tion whether involuntary manslaughter is a lesser included of- 
fense of murder requires that  we first define the two crimes. 
Murder in the first degree is the  unlawful killing of a human be- 
ing with malice and with premeditation and deliberation. State v. 
Payne, 213 N.C. 719, 197 S.E. 573 (1938); State v. Bondurant, 309 
N.C. 674, 309 S.E. 2d 170 (1983). Involuntary manslaughter is "the 
unintentional killing of a human being without either express or 
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implied malice (1) by some unlawful act not amounting to a felony 
or naturally dangerous to human life, or (2) by an act or omission 
constituting culpable negligence." State v. Watson, 310 N.C. 384, 
398, 312 S.E. 2d 448, 457 (1984). See also State v. Wilkerson, 295 
N.C. 559, 247 S.E. 2d 905 (1978). It is readily apparent that the 
definition of involuntary manslaughter contains an element not 
present in the definition of murder: the commission of some 
unlawful or culpably negligent act. Consequently, the crime of in- 
voluntary manslaughter is not a lesser included offense of 
murder. 

I recognize that I suggest a radical departure from a well- 
established practice, but I do nothing more than follow the rule 
set out in Weaver. The effects of the holding herein suggested 
can only be salutary. I perceive few if any harmful results. 

STATE OF NORTH CAROLINA v. BETTY LOU EVANS 

No. 847SC812 

(Filed 2 April 1985) 

Parent and Child 1 2.2; Homicide @ 21.9- death of child-involuntary man- 
slaughter-sufficiency of evidence 

The State's evidence was sufficient t o  support defendant's conviction of in- 
voluntary manslaughter of a two-year-old child where i t  tended to show that 
the child had been left in the custody of defendant and her husband some four 
days prior t o  her death; the child had no bruises or scratches a t  that time; the 
child was seen approximately five hours before her death by a witness who 
testified that the child looked fine and was walking normally; defendant had 
exclusive custody of the child during the  five hours prior to her death; ex- 
amination of the child revealed numerous recent bruises and scratches prob- 
ably received within twelve hours of death; an autopsy indicated a subdural 
hematoma, or bleeding inside the child's skull, probably caused by violent 
shaking; and the hematoma was a significant cause of death. 

Judge BECTON dissenting. 

APPEAL by defendant from Allsbrook, Judge. Judgment 
entered 7 March 1984 in NASH County Superior Court. Heard in 
the Court of Appeals 8 March 1985. 

Defendant was indicted for involuntary manslaughter in the 
death of a two year old child. The state's evidence tended to show 
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the following: the child's mother left the child with defendant and 
her husband while away on a week-long trip. Defendant had cared 
for the chiid on numerous prior occasions. The child had no 
bruises or scratches when placed in defendant's care on 6 August 
1983. Another witness saw the child on the morning of 10 August 
1983 when defendant dropped her husband off a t  work; the child 
appeared fine and was walking normally, and the witness noticed 
no injuries. Defendant brought the child to the hospital about five 
hours later, after the baby stopped breathing. Defendant told 
police a t  the  hospital that  the child beat its head against the crib 
through the previous night. She stated that she noticed some- 
thing was wrong when the child woke up briefly after an after- 
noon nap. Defendant also stated that  no one else had had access 
to the child during the day. Examination of the child revealed 
numerous recent bruises and scratches, probably received within 
twelve hours of death. The state  presented one medical expert, a 
pathologist. His autopsy indicated a subdural hematoma, or 
bleeding inside the child's skull, probably caused by violent shak- 
ing. The hematoma was a significant cause of death. 

Defendant presented no evidence directly. Her evidence on 
cross-examination tended to show that her relationship with the 
child was very loving, and that she and her husband had offered 
to adopt the  child. In addition, the child was suffering a t  the time 
of death from severe malnutrition of a longstanding nature, as 
well a s  being severely dehydrated, although the dehydration 
could have occurred within periods of as little a s  twelve hours. 
Dehydration alone might have been fatal, but the pathologist had 
no prior body weight from which to compute percentage loss o f  
body fluid and therefore could express no opinion a s  t o  the actual 
threat. The pathologist could not isolate any single factor, in- 
cluding the hematoma, a s  the cause of death. 

The jury returned a verdict of guilty, and defendant received 
the presumptive sentence. Defendant appealed. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General George W. Bo.ylan, for the State. 

Henson, Fuerst & Willey, P.A., by Ralph G. Willey, III, for 
defendant. 
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WELLS, Judge. 

Defendant argues only one assignment of error, challenging 
the denial of her motions t o  dismiss the charges against her. She 
argues several questions under the one assignment. 

The evidentiary principles governing motions to dismiss are 
set out a t  length in State v. Earnhardt, 307 N.C. 62, 296 S.E. 2d 
649 (1982). Briefly summarized, they are that the evidence must 
be considered in the light most favorable to the state, with the 
benefit of all permissible favorable inferences. If the  trial judge 
finds substantial evidence, regardless of weight, of each essential 
element of the crime, and that defendant committed it, the motion 
should be denied. Defendant's evidence, unless favorable to the 
state, is not considered. 

Defendant argues that the state, having introduced uncon- 
tradicted evidence of her exculpatory statement that  the child 
had beat her head on the crib, was bound by it. The state would 
only be bound by such a statement, however, if it could produce 
no other evidence tending to throw a different light on the death. 
State v. Wooten, 295 N.C. 378, 245 S.E. 2d 699 (1978); State v. 
Bright, 237 N.C. 475,75 S.E. 2d 407 (1953). The state need not pro- 
duce any single circumstance flatly contradicting the defendant, 
but may contradict the exculpatory statement using the totality 
of the circumstances adduced. State v. Wooten, supra. The nature 
of this type of case, in which the victim, even if he or she sur- 
vives the assault, likely cannot testify thereto, renders such a 
rule practical and necessary. See State v. Smith, 40 N.C. App. 72, 
252 S.E. 2d 535 (1979). See also Marshall v. State, 646 P. 2d 795 
(Wyo. 1982) ("only one can talk"). There was ample circumstantial 
evidence establishing some assaultive behavior, and expert opin- 
ion testimony that  the fatal injuries were not self-inflicted. This 
sufficed to contradict defendant's statement. 

Along the same lines, defendant argues that her motion 
should have been granted, since the evidence establishes other 
equally credible theories of the cause of death. This argument 
simply restates a no longer valid premise, that circumstantial 
evidence must exclude every reasonable hypothesis other than 
guilt to  go to the jury. Whatever conflict in authority remained 
on this issue was settled in State v. Jones, 303 N.C. 500, 279 S.E. 
2d 835 (1981). To the extent that State v. Langlois, 258 N.C. 491, 
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128 S.E. 2d 803 (1963) relied on the  questioned premise, it appears 
t o  have been overruled by Jones. See State v. Smith, supra (ques- 
tioning Langlois). We also note that  Langlois antedated our cur- 
rent  child abuse laws and judicial recognition of the "battered 
child" problem. See N.C. Gen. Stat.  5 14-318.2 (1981); State v. 
Fredell, 283 N.C. 242, 195 S.E. 2d 300 (1973); M. Thomas, Child 
Abuse and Neglect Part II: Historical Overview, Legal Matrix 
and Social Perspectives on North Carolina, 54 N.C.L. Rev. 743, 
767-74 (1976). The only sort of modern case we have found calling 
for application of a rule that  the s tate  exclude all reasonable 
hypotheses inconsistent with guilt is one where the s tate  
presents no evidence that the accused was present a t  the scene of 
the crime. See State v. Morton, 230 Kan. 525, 638 P. 2d 928 (1982). 
Such was not the case here. The evidence showed that  defendant 
had observed the victim through the previous night and had ex- 
clusive custody of the victim during the five-hour period following 
her last appearance as  a healthy child, and that  the fatal injuries 
were very recent, inflicted within the last twelve hours. This suf- 
ficed to take the case to the jury. 

Even if we accept Langlois as authoritative we conclude that 
i t  is distinguishable on its facts. There the victim died as a result 
of a single hard blow administered some 24 to 48 hours prior to 
death. The evidence linking defendant to the act consisted only of 
a general pattern of punishment. Exclusive control of the infant 
was not established. Here, on the other hand, the state's evidence 
showed a fatal combination of recent injuries administered while 
the  victim was in defendant's custody, including exclusive custody 
in the five hours before death. The child had been seen before- 
hand by someone who was familiar with her and who testified 
that  she looked fine and was walking normally. Langlois does not 
control. 

Our adherence to Jones also means we reject defendant's 
contention that  the s tate  had to exclude the possibility that death 
may have resulted from the infant's long-term weakened condi- 
tion. It is well established that  a preexisting physical condition, 
but for which the allegedly criminal conduct would not have been 
fatal, does not excuse criminal responsibility. State v. Luther, 285 
N . C .  570, 206 S.E. 2d 238 (1974) (heart attack brought on by 
assault); see also State v. Atkinson, 298 N.C. 673, 259 S.E. 2d 858 
(1979) (victim a "walking bombshell"); State v. Alford Jones, 290 
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N.C. 292, 225 S.E. 2d 549 (1976) (intervening negligence in treat- 
ment no excuse). This rule is particularly apposite in cases like 
the present one, where the accused has some control of the 
physical well-being of the decedent. 

Finally, defendant attacks the evidence causally connecting 
the child's injuries and death. The pathologist testified positively 
for the  state that the child's numerous injuries were not self- 
inflicted, that the child would not have died but for them, and 
that the subdural hematoma was a significant cause of death. He 
testified that  the hematoma could have been caused by violent 
shaking causing tearing of the blood vessels between the dura 
and the brain, adding that death could result either from swelling 
of the brain or from rapid trauma to  the brain from alteration of 
the blood supply. This testimony was properly admitted. State v. 
Wilkerson, 295 N.C. 559, 247 S.E. 2d 905 (1978). It sufficed to take 
the state's case on causation to  the jury. State v. Eamhardt, 
supra. The fact that the pathologist could not definitely identify 
the hematoma as the cause of death does not negate his 
testimony. State v. Luther, supra. Nor does the pathologist's in- 
ability to  describe exactly the attack that produced the hematoma 
negate his testimony. State v. Lane, 39 N.C. App. 33, 249 S.E. 2d 
449 (1978) (similar facts; pathologist testified shaking "could" 
cause hemorrhage, but could not exclude other possibilities). 
These aspects of the expert testimony went to the weight of the 
testimony, not to its sufficiency. State v. Reynolds, 307 N.C. 184, 
297 S.E. 2d 532 (1982). Defendant's reliance on the lack of edema, 
or swelling, of the brain focuses inordinately on one isolated part 
of the pathologist's testimony, ignoring his opinion that the prob- 
able cause of death was a combination of intentional injuries 
culminating in a rapid trauma to the brain induced by violent 
shaking. 

We conclude that the motion to dismiss was correctly denied. 
Our review of recent cases in North Carolina and other states 
lends support. As noted above, we have already affirmed one con- 
viction on similar evidence. State v. Lane, supra. We have also af- 
firmed a conviction on similar medical evidence ("could cause" 
hemorrhage) coupled with admission of beatings. State v. Vega, 40 
N.C. App. 326, 253 S.E. 2d 94, disc. rev. denied and appeal 
dismissed, 297 N.C. 457, 256 S.E. 2d 809, cert. denied, 444 US. 968 
(1979). The decision of our supreme court in State v. Byrd, 309 
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N.C. 132, 305 S.E. 2d 724 (19831, reversing a similar conviction, is 
distinguishable: there the s tate  relied on evidence that  another 
child was abused, questions of access to the child were unclear, 
and the examining pathologist concluded death resulted from 
natural causes. 

Decisions of other states reflect a general rule that  it is not 
necessary to prove exactly which blow is fatal as  long as the pros- 
ecution establishes (1) a pattern of violent behavior towards the 
child, or  exclusive control, (2) a pattern of non-accidental injuries, 
and (3) probability of death from such injuries. See Sta te  v. Vega, 
supra; S ta te  v. Lane, supra; State  v. Austin, 84 S.Dak. 405, 172 
N.W. 2d 284 (1969); S ta te  v. Morton, supra; Fiorot v. State, 641 P. 
2d 551 (Okl. Crim.), cert. denied, 456 U.S. 1011 (1982); State  v. 
Abram, 537 S.W. 2d 408 (Mo. 1976); State  v. Felo, 454 So. 2d 1150 
(La. App. 1984); State  v. Durand, 465 A. 2d 762 (R.I. 1983); Bean v. 
State, 460 N.E. 2d 936 (Ind. 1984). This case fits this general rule. 
And the theory of cause of death here, violent shaking, resulting 
in subdural hematoma, has been accepted as legally sufficient in 
other cases. S ta te  v. Lane, supra; State v. Austin, supra; see also 
State  v. Durand, supra (no direct evidence of cause of hematoma; 
substantial evidence negated accident, conclusion that  sole custo- 
dian inflicted injury "flows logically from the totality of the cir- 
cumstances"). 

Defendant's motions to dismiss were properly denied. We 
conclude that  she received a fair trial, free of prejudicial error. 

No error. 

Judge WHICHARD concurs. 

Judge BECTON dissents. 

Judge BECTON dissenting. 
In this death of a two-year-old child case, believing that the 

State  failed to  establish "(1) a pattern of violent behavior towards 
the child or exclusive control, (2) a pattern of non-accidental in- 
juries, and (3) probability of death from such injuries," ante p. 7, I 
dissent. 

First, and summarily, I find the evidence of "causation" close, 
but insufficient to take the case to the jury. The majority relies 
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on State v. Eamzhardt, 307 N.C. 62, 296 S.E. 2d 649 (19821, State v. 
Wilkerson, 295 N.C. 559, 247 S.E. 2d 905 (19781, and State v. Lane, 
39 N.C. App. 33, 249 S.E. 2d 449 (1978); however, I find those 
cases inapposite. 

My second, and more substantial, reservation about the ma- 
jority's result involves what I believe to be a flawed premise by 
the majority-"The evidence showed that defendant had ob- 
served the victim through the previous night and had exclusive 
custody of the victim during the five-hour period following her 
last appearance as a healthy child, . . . [and that] the state's 
evidence showed a fatal combination of recent injuries ad- 
ministered while the victim was in defendant's custody, including 
exclusive custody in the five hours before death." Ante pp. 4-5. 
Assuming, arguendo, that the child was seen by State's witness 
Edel Elsayed on 10 August 1983,' five hours before her death, 

1. The assumption is made because on nonsuit the evidence must be taken in 
the light most favorable to the State. The witness, Elsayed, was equivocal, 
however, as is evidenced by excerpts from his testimony: 

I 

Q. All right; how many times before had you seen that little girl? 

A. Once in a while, a week, you know, like, not every week, once in awhile 
week, you know, she kept her like babysitter, you know. 

Q. So, you'd seen the child several times before? 

A. Uh huh. 

Q.  Are you sure that you saw this child . . . prior to August loth, when had 
you last seen this child? 

A. That's last time I saw her. 

Q. How are you able to remember that you saw this child particularly on 
August 10, I983? 

A. I saw her, you know, she's fine, she's walking with her, you know. 

Q. Was there anything unusual about that particular day to you? 

A. No, because I see, you know like somebody coming and going I watch, 
that's my job, collecting rent. If somebody come [sic] in office [sic] something 
like that, you know. 

Q. Are you sure about the date? 

A. The date. 

Q. That you saw this child? 

A. Same date. 

Q. Are  you sure i t  was not Wednesday August 3rd rather than the 10th 
that you saw this child? 
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Elsayed's testimony does not aid the State  measurably. Even con- 
ceding the majority's point that  "[tlhe child had been seen 
beforehand by [Elsayed] who was familiar with her and who testi- 
fied that  she looked fine and was walking normally," ante p. 5, 
Elsayed, himself, testified that  the child was clothed when he saw 
her and was holding the defendant's hand as she walked. An ex- 
cerpt from the actual direct examination of Elsayed follows: 

Q. Can you describe the appearance of the little girl that 
morning, what did she look like? 

A. She's fine, she walk with her hand, you know. 

Q. Excuse me? 

A. She catch his hand, she walk with him. 

Q. Speak louder so we can hear you. 

A. She walk, she was walk [sic] with him, you know. 

Q. And, held someone's hand? 

A. Yeah. 

Q. Whose hand was she holding? 

A. Betty. 

A. Wednesday in the morning, about nine thirty, ten o'clock. 

Q. You remember it was on a Wednesday? 

A. I believe. 

Q. You believe? 

A. (No response.) 

€2. Are you sure whether or not it was a Wednesday? 

A. I'm not sure about the date, you know, but I, you know, some man keep 
[sic] coming and ask me, you know, some officer. I forgot his name, police of- 
ficer, detective or whatever. 

Q. But, you're not sure of the date? 

A. I'm not sure, you know, about the date. I remember about the day, 
whatever, you know, Wednesday, or Thursday, whatever, YOU know. 

Q .  But, you're not sure about the date a t  all? 

A. No, I'm not sure about the, I [sic] have to  go look a t  a calendar and read 
you for that day. 

Q. And, you'd seen the child several other times as  well? 

A. Uh huh. 
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Q. This lady over here (indicating)? 

A. Uh huh. 

Q. Betty Evans? 

A. Uh huh. 

Q. How was the little girl acting? 

A. Okay, she catch her hand and she walk with her, that's it. 

Q. Did she have any injuries? 

A. What you mean injuries? 

MR. WILLEY: OBJECTION. 

COURT: OVER-RULED. 

Q. Did you see any marks- 

A. Mark? 

Q. -on the baby, on the little girl? 

A. She had on clothes, I can't see. 
Q. Did you see her face? 
A. Yeah, face was fine. 
Q. Was anything wrong with her face? 
A. Uh uh. 
Q. I'll hand you what's been marked for 
State's Exhibit #1- 

identification as 

A. Uh huh. 
Q. -can you tell us what that  is? 
A. It's a girl but I know, you know, because she come and go, 
you know, I can, like, you know, it's regular, like somebody 
coming in and going and looking just coming here and she 
left. 
Q. Is that  the  same little girl you saw that  morning- 
A. Uh huh. 
Q. -with Betty Evans. 
MR. WILLEY: OBJECTION, Your Honor. 
A. Uh huh. 
COURT: OVER-RULED. 
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Q. It is? 

A. Uh huh. 

MR. SYKES: Thank you, that's all the questions I have. 

Nothing about this testimony convinces me that  the State  
has carried its burden. This is still a "who done it" case. Did the 
defendant's husband or  some other person cause the subdural he- 
matoma by violently shaking the child before she was seen by 
Elsayed? I find no evidence in the record that  the child would 
have died immediately after having been shaken, or  would not 
have been able t o  walk while holding someone's hand after having 
been violently shaken. Significantly, the State's expert witness, 
Dr. Levy, testified not that  the injuries were inflicted within five 
hours of the child's death, but rather, within twelve hours. In 
responding to  the district attorney's question about the age of the 
injuries, including the subdural hematoma, suffered by the child, 
Dr. Levy testified: "I formed the opinion that  because of the 
things that I saw microscopically, that  they all happened in a very 
short period of time prior to death, probably in the  order of less 
than twelve hours. Being more specific is very difficult, almost 
impossible." Consequently, based on the above, and considering 
that  the defendant did not admit shaking the child as  was the 
case in State v. Lane, a case relied on by the majority, I believe 
defendant's motion to dismiss should have been allowed. I there- 
fore vote to reverse. 

STATE OF NORTH CAROLINA v. WALTER LEON CARRINGTON 

No. 8414SC427 

(Filed 2 April 1985) 

1. Automobiles and Other Vehicles 1 131.1 -- leaving scene of accident-testimony 
that piece of chrome matched defendant's damaged car-admissible 

In a prosecution for driving while his license was permanently revoked 
and for failing to give required information after an accident involving proper- 
t y  damage, there was no error in admitting an officer's testimony that a piece 
of plastic chrome fit a damaged portion of defendant's car headlight rim "like a 
puzzle." The officer's testimony was based on his personal knowledge and con- 
cerned circumstances he had actually observed, the expression "fit like a puz- 
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zle" was merely a shorthand statement of fact rather than an expression of 
opinion, and the jury was free to come to their own conclusion. 

2. Automobiles and Other Vehicles @ 3.4, 131.1- driving with revoked 
license- leaving scene of accident - evidence sufficient 

In a prosecution for leaving the scene of an accident and driving with a 
revoked license, defendant's motions to dismiss for insufficient evidence were 
properly denied where a man who had known defendant since 1968 testified 
that he saw defendant driving a silver and burgundy Chevrolet away from the 
site of a collision with the witness's car, that defendant did not stop to leave 
the required information, and that defendant gave the witness $800 to pay for 
the damage to his car and to persuade him not to report the accident to de- 
fendant's insurance company; an officer testified that the Chevrolet was 
registered to defendant and his wife, that part of defendant's damaged car was 
found near the other car, and that defendant's driving record showed that his 
license had been revoked; and defendant admitted that his license had been 
permanently revoked. G.S. 20-166(b), G.S. 20-28(b). 

3. Criminal Law 1 117.5- limiting instruction on prior convictions-failure to list 
all prior convictions 

Defendant could not successfully argue on appeal that the trial court 
erred when it failed to list all of his prior convictions when instructing the 
jury that defendant's testimony about his prior convictions could only be used 
to judge his truthfulness because the court had done precisely what 
defendant's counsel requested. Moreover, the omitted offenses and the two of- 
fenses instructed on were all traffic offenses; thus, the category encompassing 
all of defendant's prior convictions was dealt with as required in the trial 
court's instructions to the jury. 

4. C r i m i i  Law B 111.1- instructions on driving without license and leaving 
scene of accident - no error 

In a prosecution for driving with a revoked license and not leaving the re- 
quired information at  the scene of an accident, the court did not err by in- 
structing the jury that a 1977 Chevrolet is a motor vehicle and that Lancaster 
Street in Durham is a public highway. The court's statements were merely 
statements of fact which could have been judicially noticed; moreover, defend- 
ant did not object to  this portion of the instruction at  trial. 

APPEAL by defendant from Ho bgood (Robert H.), Judge. 
Judgment entered 2 December 1983 in Superior Court, DURHAM 
County. Heard in the Court of Appeals 16 J a n u a r y  1985. 

Attorney General Rufus L. Edmisten by Special Deputy At- 
torney General Jo Anne Sanford for the State. 

William G. Goldston for defendant appellant. 



42 COURT OF APPEALS [74 

State v. Carrington 

COZORT, Judge. 

The jury convicted Walter Leon Carrington of driving while 
his driver's license was permanently revoked and failing to  give 
required information after an accident or collision involving prop- 
e r ty  damage. The defendant's assignments of error on appeal con- 
cern the  admission of evidence, the denial of his motions to 
dismiss, jury instructions, and an alleged improper expression of 
opinion by the trial judge. Having reviewed the defendant's con- 
tentions, we hold that  the defendant's trial was free of prejudicial 
error. The facts follow. 

On 31 March 1983, a t  approximately 9:40 p.m., Thomas Leroy 
Williams, Jr., was a t  his home on Lancaster Street  when he heard 
what sounded like a car hitting another car. Williams rushed to 
his front door and saw the defendant in a silver and burgundy 
Chevrolet making a U-turn a t  an intersection about twenty feet 
away. Williams followed the car down the street,  but turned back 
toward his home when he lost sight of the automobile. Upon his 
return home, he then saw the silver and burgundy Chevrolet 
parked on Lancaster Street. Williams went into a house on Lan- 
caster Street  where people gather to socialize and found the 
defendant. Williams called Officer Ervin Roberts. At  trial, 
Williams stated that  his car had been damaged in the amount of 
$1,100.00. He also testified that he found a piece of plastic chrome 
lying by his left rear wheel and that  Officer Roberts took it as  
evidence. 

Officer Roberts of the Durham Public Safety testified that  he 
responded to  the call on 31 March 1983 concerning the hit and run 
collision on Lancaster Street. Officer Roberts met Williams a t  the 
scene and obtained from Williams the license number of the silver 
and burgundy car Williams had seen. He later determined that 
the car was registered to the defendant and his wife, Lois Car- 
rington. Officer Roberts also testified that  Williams gave him a 
piece of plastic chrome and that  when he applied the piece of 
chrome to the  right front quarter of the silver and burgundy car 
where a piece of chrome was missing, "it fit like a puzzle." Officer 
Roberts further stated that the defendant's license had been per- 
manently revoked in 1981 according to  the certified copy of the 
defendant's driving record admitted into evidence. 
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The defendant admitted a t  trial that his license had been 
revoked but stated that he did not drive his car at  any time. The 
defendant testified that on the evening of 31 March 1983 he rode 
with his wife to a friend's house, then walked to  the house where 
he was found on Lancaster Street and remained there until he 
was arrested by Officer Roberts. 

[I] On appeal, the defendant first contests the admission of Of- 
ficer Roberts' testimony regarding the results of what the defend- 
ant terms as a "test or experiment" conducted on the defendant's 
car with the piece of plastic chrome. Officer Roberts testified that 
he took a piece of plastic chrome that Williams had found beside 
his car, attempted to match i t  to  a damaged portion of the defend- 
ant's car headlight rim, and found that the two edges "fit like a 
puzzle." The defendant contends that  this testimony was im- 
properly admitted opinion evidence because Roberts had never 
been qualified as an expert in the field of physics or metallurgy. 

We disagree that Roberts' testimony constituted opinion 
evidence which required, in order to be admitted, that he be bet- 
ter  qualified than the jury to draw inferences from the facts. 
State v. Siler, 66 N.C. App. 165, 311 S.E. 2d 23, modified on other 
grounds and affirmed, 310 N.C. 731, 314 S.E. 2d 547 (1984). In the 
first place, Roberts' testimony was based on his personal knowl- 
edge and concerned circumstances he had actually observed. 
Thus, it was not improper for Officer Roberts to testify that the 
broken edge of the piece of chrome matched the broken edge of 
the rim of the defendant's car headlight. Roberts' further explana- 
tion that  the chrome "fit like a puzzle" was merely a shorthand 
statement of the facts rather than an expression of an opinion. 
See State v. Miller, 302 N.C. 572, 276 S.E. 2d 417 (1981). The jury 
was still free to come to their own conclusion as to whether they 
believed the chrome came from the defendant's car headlight and 
whether it was broken off during the collision with Williams' car. 
We hold that Roberts' testimony was properly admitted. 

121 As his second assignment of error, the defendant asserts 
that  the trial court erred in denying his motions to dismiss a t  the 
close of the State's evidence and a t  the close of all the evidence. 

In ruling on a motion to dismiss for insufficient evidence, the 
trial judge must view the evidence in the light most favorable to 
the State and determine whether the State has presented sub- 
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stantial evidence of each element of the offense charged. Substan- 
tial evidence is such relevant evidence as a reasonable mind 
might accept a s  adequate to  support a conviction. State  v. Brown, 
310 N.C. 563, 566, 313 S.E. 2d 585, 587 (1984). 

The defendant was charged with violations of G.S. 20-166(b) 
and G.S. 20-28(b) on 31 March 1983. These statutes were later 
amended, effective 1 October 1983. G.S. 20-166(b), a s  it read at  the 
time the defendant was charged, in substance required that  the 
driver of a vehicle involved in an accident or collision resulting in 
property damage alone immediately stop his vehicle a t  the scene 
of the collision and give his name, address, and other pertinent in- 
formation to the owner of the damaged property. If the damaged 
property is a parked and unattended vehicle, the responsible 
driver under G.S. 20-166(b) must furnish this information to the 
nearest available peace officer or  leave a paper writing containing 
the required information in a conspicuous place on the damaged 
vehicle and later contact the owner as  provided under G.S. 20- 
166.lk). 

To obtain a conviction under G.S. 20-28(b) a t  the time the 
defendant was charged and presently, the State must prove be- 
yond a reasonable doubt: "(1) the operation of a motor vehicle by 
a person (2) on a public highway (3) while his operator's license is 
suspended or revoked." State  v. Atwood, 290 N.C. 266, 271, 225 
S.E. 2d 543, 545 (1976). 

In the present case, the State  offered the testimony of 
Thomas Leroy Williams, Jr., who stated that he saw the defend- 
ant, whom he had known since 1968, on the night in question driv- 
ing a silver and burgundy Chevrolet away from the site of the 
collision with his car. The defendant did not stop his car t o  at- 
tempt t o  leave the required information with Williams or  on the 
damaged car. Williams further testified that the defendant gave 
him $800.00 to  pay for the damage to his car and to  persuade him 
not to report the accident t o  the defendant's insurance company. 

The State also offered the testimony of Officer Roberts to 
show that  the silver and burgundy Chevrolet was registered to 
the defendant and his wife and that  part of the defendant's 
damaged car was found near Williams' car. Officer Roberts also 
testified that  according to  the defendant's driving record his 
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license had been revoked. The defendant later admitted that his 
license had been permanently revoked. 

We hold that  the evidence presented by the State constituted 
substantial evidence from which a reasonable mind might accept 
as  adequate to support a conviction of failing to give required in- 
formation after an accident or collision involving property damage 
in violation of G.S. 20-166(b) and driving a motor vehicle on a 
public highway while his driver's license was permanently re- 
voked in violation of G.S. 20-28(b). 

[3] Thirdly, the defendant contends in his brief that  the trial 
court erred when it failed to list or name all of the defendant's 
prior convictions when it instructed the jury that the defendant's 
testimony about his prior convictions could be used only as a 
means to judge the defendant's truthfulness. Citing State v. 
Wallace, 54 N.C. App. 278, 283 S.E. 2d 404 (1981), the defendant 
argues that it was error for the trial judge to give the "truthful- 
ness only" instruction with regard to the convictions of driving 
under the influence, second offense, and driving while his license 
was revoked, elicited from the defendant on cross-examination, 
while the trial court gave no instruction whatsoever on fourteen 
other traffic convictions listed on the defendant's driving record 
which had been admitted into evidence and circulated among the 
jurors for the purpose of showing that the defendant's license was 
in a state of revocation on 31 March 1983. 

Our review of the transcript in this case reveals that con- 
trary to the defendant's current argument, the trial court did 
precisely what the defendant's counsel requested a t  trial. After 
the State's request for an instruction listing all of the convictions 
that  were admitted into evidence, defense counsel, attempting to 
ease the trial court's fear of reversal on the basis of Wallace, 
stated: 

Well, let's be on the safe side, if Your Honor please. I would 
like to be upon record that, even though the jury has seen 
[his driving record], I don't think as a matter of instructions 
to the jury . . . that anything other than the fact that his 
license, and we admitted, was in a state of permanent revoca- 
tion . . . should be included . . . . 
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Defense counsel's overall reasoning was based on the  fact that  the  
S ta te  had not cross-examined the  defendant on all of the convic- 
tions contained in his driving record. The trial court thereafter 
sustained the  defendant's objection and agreed to  instruct only 
with respect t o  the  two prior convictions brought out and dis- 
cussed on cross-examination. 

The  trial court then asked whether there were any other re- 
quests for instructions. After the  S ta te  requested an instruction 
on circumstantial evidence, the trial court again asked whether 
there were any other requests for instructions. Defendant's 
counsel replied: "None, your Honor." A t  the  completion of the 
charge, the  trial court sent the jury out to  select a foreman and 
then inquired of both counsel: "[Alre there  any objections, correc- 
tions, o r  additions t o  the Charge?" After the S ta te  replied that  it 
had none, defendant's counsel stated: "Nor from the  defendant, if 
Your Honor, please." The defendant made no further objection or 
request. We therefore hold that  t he  defendant cannot now suc- 
cessfully argue on appeal that  the  trial court committed revers- 
ible e r ror  when i t  honored the defendant's request to  omit any 
reference in the  charge t o  the  other fourteen offenses contained 
within t he  defendant's driving record. 

We note that  in any event the  principle set  forth in Wallace 
has not been violated in this case. Wallace requires that if the 
trial court chooses to  mention any prior conviction, i t  must, a t  
least, "state every category of prior convictions supported by the 
evidence so  that  the  jury will know that  the limiting instruction 
applies to  all the  prior convictions contained in the record." Id. a t  
283, 283 S.E. 2d a t  408. In the case sub judice, the two offenses 
mentioned in the  trial court's instructions to  the  jury were traffic 
offenses: driving under the  influence and driving while license 
revoked. The convictions contained in the  defendant's driving 
record were also traffic offenses. Thus, the category encompass- 
ing all of the  defendant's prior convictions was dealt with a s  re- 
quired in t he  trial court's instructions to  the jury. 

[4] As his final assignment of error ,  the defendant asserts that  
the  trial court improperly expressed his opinion to  the jury re- 
garding whether the State  had met its burden of proof on two ele- 
ments of the crime of driving while license revoked. The trial 
judge instructed the  jury as  follows: 
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Now, I charge that for you to find the defendant guilty 
of driving a motor vehicle on a public highway while his 
driver's license was permanently revoked, the State must 
prove three things beyond a reasonable doubt: 

First, that the defendant drove a motor vehicle. A 1977 
Chevrolet is a motor vehicle. 

Second, that he drove the motor vehicle on a public 
highway. Lancaster Street in Durham is a public highway; 
and . . . . (Emphasis added.) 

The defendant contends that the trial judge committed prejudicial 
error when he stated that a 1977 Chevrolet is a motor vehicle and 
that Lancaster Street is a public highway. Again, the defendant 
did not object to this portion of the instruction at  trial. In any 
event, we hold that the trial court's statements did not constitute 
an improper expression of an opinion, but were merely state- 
ments of fact which could have been judicially noticed, which 
would have alleviated the State's burden of producing evidence to 
establish these facts. See generally, State v. Painter, 261 N.C. 
332, 134 S.E. 2d 638 (1964); State v. Davis, 20 N.C. App. 252, 201 
S.E. 2d 198 (1973). As stated in State v. Vick, 213 N.C. 235, 238, 
195 S.E. 779, 781 (19381, "justice does not require that courts pro- 
fess to be more ignorant than the rest of mankind." This assign- 
ment of error is overruled. 

For the reasons stated above, we hold the defendant's trial 
was free of prejudicial error. 

No error. 

Judges WEBB and EAGLES concur. 
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Kim v. Professional Business Brokers 

DOK YOUNG KIM v. PROFESSIONAL BUSINESS BROKERS LIMITED, SUSAN 
P. KRENACH, AND KISHORE K. ACHARYA 

No. 8421SC522 

(Filed 2 April 1985) 

1. Bills and Notes 1 19- counterclaim on note-failure to submit-fraud by 
defendants 

In an  action to recover damages for fraud and unfair or deceptive trade 
practices in the  sale of a motel, the trial court did not e r r  in failing to submit 
issues to  the  jury on defendants' counterclaims on promissory notes given by 
plaintiff t o  defendants where the jury found that all defendants had engaged 
in fraud, since defendants were thus not entitled to recover on the notes. G.S. 
25-3-305(a)(c); G.S. 25-3-306(b). 

2. Torts f3 3.1- indemnity-all defendants in pari delicto 
The trial court did not e r r  in failing to  submit an issue on a cross-claim by 

two defendants against a third defendant for indemnity where the evidence 
showed and the  jury found that all defendants were in pari delicto. 

3. Brokers and Factors 1 4- fiduciary duty to client 
A broker representing a purchaser or seller in the purchase or sale of 

property owes a fiduciary duty to its client based upon the agency relationship 
itself. 

4. Trial 1 40- one damages issue as to all parties-absence of objection 
Defendants cannot complain on appeal that the trial court erred in submit- 

ting only one issue as to damages for all defendants where defendants failed to 
object a t  trial, App. Rule 10(b)(2), and defendants' counsel recommended to the 
court that only one damage issue be submitted to the jury. 

5. Unfair Competition 1 1 - fraud in sale of motel-unfair trade practice affecting 
commerce - treble damages 

Fraud by defendant brokers and defendant owner in the sale of a motel 
constituted an unfair or deceptive act in or affecting commerce within the pur- 
view of G.S. 75-1.1, and the  trial court should have awarded plaintiff treble 
damages under G.S. 75-16 for such fraud. 

6. Unfair Competition 1 1 - unfair trade practice -attorney fees 
Where there is a reasonable possibility that the trial court refused to 

award plaintiff treble damages and attorney fees because i t  erroneously be- 
lieved that defendants' fraud in the sale of a motel did not constitute an unfair 
or deceptive trade practice in or affecting commerce, the cause must be re- 
manded for the trial court to determine, in its discretion, whether to award at- 
torney fees to plaintiff. 

APPEAL by plaintiff and defendants from Cornelius, Judge. 
Judgment entered 2 September 1983 in Superior Court, FORSYTH 
County. Heard in the Court of Appeals 11 January 1985. 
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Plaintiff instituted this action seeking damages arising out of 
the alleged fraud and unfair or deceptive trade practices engaged 
in by defendants concerning plaintiffs purchase of a motel in 
Pageland, South Carolina. Defendant Kishore K. Acharya, the 
owner of the motel, sold the motel to plaintiff. Defendant Profes- 
sional Business Brokers Limited (hereinafter Probus) acted both 
as defendant Acharya's selling agent and as plaintiffs purchasing 
agent. Defendant Susan Krenach, an employee of defendant Pro- 
bus, acted as plaintiffs individual agent. Defendants 
Probus and Krenach filed a joint answer in which they denied the 
material allegations of the complaint and asserted a counterclaim 
for the amount due on a promissory note executed by plaintiff in 
favor of defendant Probus. They also cross claimed against de- 
fendant Acharya seeking indemnity from defendant Acharya in 
the event they were held liable. Defendant Acharya also counter- 
claimed for the amount due on a promissory note executed by 
plaintiff in favor of him. 

At the conclusion of trial, the jury answered the issues sub- 
mitted to it by the court as follows: 

1. Did the defendants, Professional Business Brokers, Ltd. 
and Susan P. Krenach, make a false representation of a 
material fact, with knowledge of its falsity or make it 
recklessly without any knowledge of its truth or falsity with 
intent that it would be acted upon by plaintiff, Dok Young 
Kim and did the plaintiff reasonably rely upon the represen- 
tation and suffer damages by her reliance upon the misrepre- 
sentation? 

ANSWER: Yes 

2. At the time the plaintiff, Dok Young Kim, leased with op- 
tion to purchase the Pageland Motel, did a relationship of 
trust and confidence exist between the plaintiff and the de- 
fendant, Susan P. Krenach? 

ANSWER: Yes 

3. Was the lease with option to purchase the Pageland Motel 
by the plaintiff, Dok Young Kim, an open, fair and honest 
transaction? 
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4. Did the defendant Rishore K. Acharya make a false 
representation of a material fact with knowledge of its falsity 
or  make it recklessly without any knowledge of its t ruth or 
falsity with intent that it would be acted upon by the plain- 
tiff, Dok Young Kim, and did the plaintiff reasonably rely 
upon the representation and suffer damages by her reliance 
upon the misrepresentation? 

ANSWER: Yes 

5. What amount of actual damages, if any, is the plaintiff, 
Dok Young Kim entitled to recover from the defendants, Pro- 
fessional Business Brokers, Ltd., Susan P. Krenach and 
Kishore K. Acharya? 

ANSWER: $39,000 with the recommendation that the note for 
$2,694.00 to Probus (Professional Business Brokers, Ltd.) be 
paid by Kishore K. Acharya. 

Upon the return of the jury's verdict and the denial of their 
post trial motions, defendants gave notice of appeal. Plaintiff also 
gave notice of appeal from the denial of her motion for treble 
damages made pursuant to G.S. 75-16. 

Womble, Carlyle, Sandridge & Rice, by Allan R. Gitter and 
William McBlief, for plaintiff. 

Crumpler & Hedgpeth, by Thomas T. Crumpler and James C. 
Eubanks, for defendants Professional Business Brokers Limited 
and Susan P. Krenach. 

Sparrow & Bedsworth, by W. Warren Sparrow and George 
A. Bedsworth, for defendant Kishore K. Acharya. 

JOHNSON, Judge. 

[I] Defendants all contend that  the court erred in failing to sub- 
mit issues to the jury on their counterclaims on the notes. These 
contentions have no merit. Defendants did not object in a timely 
manner t o  the court's failure to submit these issues. Even if the 
defendants had timely objected, the court's failure to submit the 
issues was not prejudicial error. There was no issue of fact as  to 
plaintiffs liability on the notes other than the question of fraud. 
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If the jury found a defendant engaged in fraud, then that defend- 
ant was not entitled to recover on his or its note. See G.S. 
25-3-306(b); G.S. 25-3-305(2)(c). Conversely, if the jury found no 
fraud, defendants were entitled to recover on the note. The jury 
found that  all defendants had engaged in fraud; therefore, the 
court's failure to submit issues on the counterclaims was not prej- 
udicial error. 

[2] Defendants Probus and Krenach contend that the court erred 
in failing to submit issues as to their cross claim against defend- 
ant Acharya for indemnity. The right to indemnity between de- 
fendants arises when liability is imposed upon one defendant for 
the other's tortious conduct through operation of law, as for ex- 
ample, through the doctrine of respondeat superior. See Hayes v. 
City of Wilmington, 243 N.C. 525, 91 S.E. 2d 673 (1956). Indemnity 
is not permitted when the defendants are in pari delicto, that is, 
when both defendants breach substantially equal duties owed to 
the plaintiff. Id. In order to recover indemnity from a second 
defendant, the first defendant must allege and prove (1) that the 
second defendant is liable to the plaintiff and (2) that the first 
defendant's liability to the plaintiff is derivative, that is, based 
upon the tortious conduct of the second defendant. Anderson v. 
Robinson, 275 N.C. 132, 165 S.E. 2d 502 (1969). Here, the plaintiff 
alleged and the jury found that defendants Probus and Krenach 
made a false representation of a material fact with knowledge of 
its falsity or made it recklessly without any knowledge of its 
truth, with the intent that it would be relied upon by plaintiff, 
and which was relied upon by plaintiff to her damage. Defendants 
have brought forward no exception to the court's submission of 
the first fraud issue to the jury or to the jury's finding. Since 
defendants Probus and Krenach were in pari delicto with defend- 
ant Acharya, and their liability was not derivative, the trial court 
did not er r  by failing to submit an issue as to indemnity. 

[3] Defendants Probus and Krenach next contend that the court 
erred in submitting the second and third issues to the jury. Citing 
Link v. Link 278 N.C. 181, 179 S.E. 2d 697 (19711, defendants 
argue that there must be a "transaction" between persons in a 
fiduciary relationship in order for there to be constructive fraud. 
This contention has no merit. Defendants Probus and Krenach did 
receive a commission from the sale of the motel. I t  is now well 
settled that a broker representing a purchaser or seller in the 
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purchase or sale of property owes a fiduciary duty to  his client 
based upon the agency relationship itself. See Raleigh Real 
Estate and Trust Co. v. Adams, 145 N.C. 161, 58 S.E. 1008 (1907); 
Starling v. Sproles, 66 N.C. App. 653, 311 S.E. 2d 688 (1984); Real 
Estate Licensing Board v. Gallman, 52 N.C. App. 118, 277 S.E. 2d 
853 (1981); 12 Am. Jur .  2d Brokers secs. 83-84 (1964). Even if the 
submission of the issues was error, i t  was not prejudicial, as  the 
jury found actual fraud and did not need to consider the second 
and third issues. 

(41 We also reject the remaining contention of defendants Pro- 
bus and Krenach that  the court erred in submitting only one issue 
as  to damages for all defendants. Not only is the issue not proper- 
ly before us due to counsel's failure to object, Rule lO(bN21, Rules 
of Appellate Procedure; Lee v. Keck, 68 N.C. App. 320, 315 S.E. 
2d 323, disc. rev. denied 311 N.C. 401, 319 S.E. 2d 271 (19841, but 
also defendants' counsel recommended to the court that  only one 
damage issue be submitted to the jury. Defendants cannot now 
complain on appeal that this was error. Overton v. Overton, 260 
N.C. 139, 132 S.E. 2d 349 (1963). Since the jury's verdict otherwise 
properly disposed of the issues, the jury's recommendation that 
Acharya pay the note to Probus was properly disregarded by the 
court as  surplusage. 89 C.J.S. Trial sec. 509 (1955). 

[5] Plaintiff contends that  the court erred in denying her motion 
for treble damages made pursuant to G.S. 75-16. G.S. 75-16 pro- 
vides: 

If any person shall be injured or the business of any per- 
son, firm or corporation shall be broken up, destroyed or in- 
jured by reason of any act or thing done by any other person, 
firm or corporation in violation of the provisions of this 
Chapter, such person, firm or corporation so injured shall 
have a right of action on account of such injury done, and if 
damages are  assessed in such case judgment shall be ren- 
dered in favor of the plaintiff and against the defendant for 
treble the amount fixed by the verdict. (Emphasis added.) 

Thus, if unfair methods of competition or unfair or deceptive acts 
or practices in or  affecting commerce under G.S. 75-1.1 are  found, 
the court must treble the damages awarded. The determination of 
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whether an act or practice affects commerce and is unfair or 
deceptive is t o  be made by the court. Hardy v. Toler, 288 N.C. 
303, 218 S.E. 2d 342 (1975). This determination involves a two par- 
t y  inquiry: (1) whether the act or practice affects commerce, and 
(2) whether the act or practice is unfair or deceptive. Johnson v. 
Phoenix Mutual Life Ins. Co., 300 N.C. 247, 266 S.E. 2d 610 (1980). 

For the purposes of G.S. 75-1.1, " 'commerce' includes all 
business activities, however denominated, but does not include 
professional services rendered by a member of a learned profes- 
sion." G.S. 75-l.l(b). The foregoing section has been broadly ap- 
plied to cover many activities. See, e.g., Marshall v. Miller, 302 
N.C. 539, 276 S.E. 2d 397 (1981) (leases of mobile home lots); Kent  
v. Humphries, 50 N.C. App. 580, 275 S.E. 2d 176, modified on 
other grounds and affirmed, 303 N.C. 675, 281 S.E. 2d 43 (1981) 
(leases of commercial property); Vickery v. Olin Hill Construction 
Co., 47 N.C. App. 98, 266 S.E. 2d 711, disc. rev. denied, 301 N.C. 
106, - - -  S.E. 2d - - -  (1980) (brokered real estate transactions); 
Johnson v. Phoenix Mutual Life Ins. Co., supra (transaction be- 
tween borrower and mortgagor). Defendants' activities clearly fall 
within G.S. 75-l.l(b). 

The second inquiry is whether the act or practice is unfair or 
deceptive. The Court in Hardy v. Toler, supra, stated that  fraud, 
if proved, necessarily constituted a violation of the prohibition 
against unfair or deceptive practices. Plaintiff here obtained a 
jury finding of fraud. The trial court, therefore, had no choice but 
t o  treble plaintiff's damages. Strickland v. A & C Mobile Homes, 
70 N.C. App. 768, 321 S.E. 2d 16 (19841, disc. rev. denied, 313 N.C. 
336, - - -  S.E. 2d - - -  (1985); Vickery v. Olin Hill Construction Co., 
supra. The court therefore erred in denying plaintiff's motion for 
treble damages. 

[6] Plaintiff also contends that  the court erred in denying her 
motion for attorney's fees made pursuant to G.S. 75-16.1. That  
s tatute gives the presiding judge the discretionary authority to 
allow a reasonable attorney fee to the attorney of the prevailing 
party in an action alleging violations of G.S. 75-1.1 if he finds (1) 
that  the party charged with the violations willfully engaged in 
the act or practice and unwarrantedly refused to  pay the claim 
constituting the basis of the action, or (2) that  the party in- 
stituting the action knew, or should have known, that  the action 
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was frivolous and malicious. We have held today that the court 
erred in denying plaintiff's motion for treble damages. There is a 
reasonable possibility that the trial court denied the motion for 
treble damages because it did not believe this to be a case of un- 
fair or deceptive trade practices in or affecting commerce. For 
that same reason, it may have denied the motion for attorney's 
fees. We cannot be sure that the court denied the motion for at- 
torney's fees on proper grounds. For this reason, the cause must 
be remanded for the trial court to determine, in its discretion, 
whether to award attorney's fees. If it chooses to award 
attorney's fees, it must make the proper findings. 

For the foregoing reasons, we find no error in the trial, but 
we do find error in the denial of treble damages, The cause must 
therefore be remanded for the entry of a judgment consistent 
with this opinion and for a determination of whether plaintiff is 
entitled to an award of attorney's fees. The results are: 

As to defendants' appeals, 

No error. 

As to plaintiffs cross appeal, 

Reversed and remanded. 

Judges BECTON and MARTIN concur. 

HENRY B. ROWE v. MARY W. ROWE 

No. 8417DC627 

(Filed 2 April 1985) 

1. Divorce and Alimony B 19.5- property settlement and alimony inseparable- 
evidence of negotiations supports findings 

The trial court's finding that a property settlement and consent judgment 
for alimony were intended as reciprocal and inseparable parts of a single 
agreement and so were not modifiable was supported by evidence that the par- 
ties negotiated a domestic settlement over an eight-month period through a 
series of proposals and counter-proposals made via letters exchanged by their 
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lawyers, that alimony was listed with suggestions for division of various items 
of property in the letters, that when the amount of the periodic payment was 
adjusted during negotiations changes were also made in other items, and that 
defendant testified that her intent from the start had been to settle the 
alimony and property matters together and that the agreement would not 
have been consummated if any points had been left out. 

2. Process S 6- subpoena duces tecum quashed-no abuse of discretion 
The trial judge did not abuse his discretion when he granted defendant's 

motion to quash plaintiffs subpoena duces tecum as to certain documents in 
the file of one of defendant's attorneys. The documents were examined in 
camel.a and contained little or no information relevant or material to the issues 
in the case. G.S. 1A-1, Rule 52(6)(2). 

APPEAL by plaintiff from John, Judge. Judgment entered 9 
February 1984 and filed 20 February 1984 in District Court, 
GUILFORD County, after being heard out of district by and with 
the parties' consent; judgment filed 13 February 1984 in SURRY 
County. Heard in the Court of Appeals 5 March 1985. 

This case is before this Court for the second time, after hav- 
ing been remanded by the North Carolina Supreme Court pur- 
suant to its opinion of 3 March 1982. Rowe v. Rowe, 305 N.C. 177, 
287 S.E. 2d 840 (1982). 

The primary issue in this case is whether a consent order 
between the parties, providing for the payment of "alimony," is 
subject to  modification. The consent order contained a proviso 
that it would not be modifiable as provided by G.S. 50-16.9(a). In 
the first appeal of this case, this Court found that the proviso was 
void as  against public policy. 52 N.C. App. 646, 656-58, 280 S.E. 2d 
182, 188-89 (1981). The North Carolina Supreme Court noted also 
that such a proviso would ordinarily be contrary to public policy 
and so without force and effect. 305 N.C. 177, 184,287 S.E. 2d 840, 
844 (1982). Yet, the Supreme Court recognized an exception to 
this rule in cases where the provisions for "alimony," or periodic 
payments, in the consent order were intended as reciprocal con- 
sideration for the provisions of a property settlement. Id. The 
Supreme Court thus remanded the present case for a rehearing 
on the question of whether the consent order was an integral part 
of the parties' property settlement, and not true alimony, and 
therefore not modifiable according to statute. 
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On remand, the trial court found that the parties intended 
that  the consent order be an integral part of the property settle- 
ment, and concluded that the consent order was therefore not 
modifiable. 

In the course of admitting new evidence on remand, the trial 
court granted defendant's motion to quash a subpoena duces 
tecum as to  certain documents (Court Exhibit 1). 

The plaintiff appeals the trial court's judgment and its grant 
of the motion to  quash as t o  Court Exhibit 1. 

Smith Moore Smith Schell & Hunter, by Jack W. Floyd and 
J e r i  L. Whitfield for plaintiff appellant. 

Tuggle Duggins Meschan & Elrod  by David F. Meschan and 
William R. Sage, for defendant appellee. 

JOHNSON, Judge. 

In its opinion in Rowe v. Rowe, 305 N.C. 177, 287 S.E. 2d 840 
(19821, the  North Carolina Supreme Court remanded this case to 
determine whether a consent order providing for payment of ali- 
mony was an integral part of a property settlement. On remand, 
the trial court decided that  it was, and concluded that  the consent 
order accordingly was not modifiable under G.S. 50-16.9(a). The 
plaintiff contends on appeal that  the trial court erred in finding 
that  the consent order was an integral part of the property settle- 
ment. 

We note that  this case is not subject to the rule of Walters v. 
Walters, 307 N.C. 381, 298 S.E. 2d 338 (1983): that  any time the 
parties t o  a separation agreement bring that  agreement before a 
court for approval, the agreement will no longer be treated as  a 
private contract between the parties. The Walters rule was made 
applicable only to the judgment appealed in that  case and to 
judgments entered after the entry of the Walters opinion. Ac- 
cordingly, this case is governed by Bunn v. Bunn, 262 N.C. 67, 136 
S.E. 2d 240 (19641, and White v. White, 296 N.C. 661, 252 S.E. 2d 
698 (19791, both of which the North Carolina Supreme Court relied 
upon in 1982 when it remanded the  present case. In Bunn and 
White, and in the 1982 Rowe opinion, our Supreme Court 
recognized that  the alimony provisions of some separation agree- 
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ments approved by courts are not modifiable under G.S. 50-16.9(a). 
These agreements include those where, although the separation 
agreement has been adopted as an order of the court and the pro- 
visions for periodic payment are called "alimony," "they and other 
provisions for a property division between the parties constitute 
reciprocal consideration for each other." White, 296 N.C. at  666, 
252 S.E. 2d at  701. As Justice (later Chief Justice) Sharp wrote in 
Bunn v. Bunn: 

[I]f the support provision and the division of property con- 
stitute a reciprocal consideration so that the entire agree- 
ment would be destroyed by a modification of the support 
provision, they are not separable and may not be changed 
without the consent of both parties. 

Bunn, 262 N.C. at  70, 136 S.E. 2d at  243. 

We now review the Supreme Court's instructions to  the trial 
court in its 1982 opinion in the present case. First, the Court 
placed the burden of proof on defendant, who claims the consent 
order and property settlement are part of one agreement: 

For purposes of determining whether a consent judgment 
may be modified under the statute, there is a presumption 
that the provisions for property division and support 
payments are separable. [Citation omitted.] The burden of 
proof rests on the party opposing modification to show that 
the provisions are not separable. [Citation omitted.] 

Rowe, 305 N.C. a t  184, 287 S.E. 2d at  844. 

Then, the Court found that, given the ambiguity in the con- 
sent order, the trial court should have allowed the defendant to 
introduce evidence of the negotiations of the parties in order to 
show that the parties intended that the consent order and proper- 
ty  settlement were reciprocal agreements. 

In accord with G.S. 50-16.9, the consent order may be 
modified unless defendant can show it was an integral part of 
the property settlement. White v. White, supra. The inten- 
tion of the parties regarding the reciprocity of the agree- 
ments is not evident from a reading of the consent order. 
Therefore, evidence of the negotiations and contemporaneous 
property settlement agreements of the parties are [sic] ad- 
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missible t o  clarify the  uncertainty created when the  non- 
modification provision of the  order appears to  be void as  a 
matter  of law. 

Rowe,  305 N.C. a t  185, 287 S.E. 2d a t  845. 

On remand, the trial court heard evidence of the  negotiations 
of t he  parties, and found that  the  defendant met her burden of 
showing that  the parties intended the consent order to  be an in- 
tegral part  of the property settlement. We must now consider 
whether the  trial court's findings of fact a r e  supported by any 
competent evidence, see Allison v .  Allison, 51 N.C. App. 622, 628, 
277 S.E. 2d 551, 555, disc. rev .  denied, 303 N.C. 543, 281 S.E. 2d 
660 (1981). 

[I] In i ts  judgment of 9 February 1984, the  trial court found the 
following facts. The parties negotiated a domestic settlement over 
an eight-month period through a series of proposals and counter- 
proposals made via letters exchanged by their lawyers. In this 
period, a t  least eight letters were exchanged, five of which were 
from plaintiffs counsel and three of which were from defendant's 
counsel. The first two letters contained no mention of proposed 
"alimony" or  support payments. Yet, beginning with the  letter of 
26 April 1976, from defendant's counsel to  plaintiffs counsel, each 
let ter  contained a proposal for "alimony," or periodic payments, 
listed a s  one of several numbered points addressing the overall 
settlement terms. 

The trial court found that  the  letters indicated the parties' 
intent t o  settle all issues, including that  of the  periodic payments. 
Moreover, he found that  the  let ter  of 2 December 1976 memori- 
alized entirely the final negotiated agreement between the par- 
ties, settling the division of property and income, and that  the 
consent order of 6 December 1976 implemented the provision in 
the  let ter  of 2 December for payments of $2,500 per month, desig- 
nated "alimony." 

We have reviewed the  series of letters,  and we agree that 
they support the trial judge's findings. In particular, they reflect 
the  parties' intent that  the  te rms  concerning the "alimony" pay- 
ments and the  property division were given for each other and 
are  part  of one agreement. The let ters  show that  the  defense 
counsel originally proposed periodic payments of $5,000 per 
month, while the  plaintiffs counsel offered $2,000. In subsequent 
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letters, the defense reduced its proposal to $3,000 and then ac- 
cepted plaintiffs proposal of $2,500. In each of the letters, the 
alimony proposal was listed with suggestions for division of 
various items of property, and each time the "alimony payments" 
were adjusted, changes were also made in certain of the other 
items. The letters suggest that the defendant was willing to ac- 
cept lower payments in exchange for a more advantageous divi- 
sion of the property. 

We find it significant that defendant's first proposal of 
alimony, in the letter of 26 April 1976, came in response to  plain- 
t i ffs  first detailed proposal for a division of the property. In the 
letter of 26 April, defendant's lawyer expressly stated that the 
"alimony" was essential to the property settlement: "We must, of 
course, have alimony in addition or some settlement in lieu of 
alimony." 

The defendant's testimony supports further the conclusion 
that the agreement as to the "alimony" payments was essential to 
the property settlement. The defendant testified that her intent 
from the start  had been to settle the alimony and property mat- 
ters  together, and that it was also never her intent to settle the 
property matters without settling the alimony matters, and vice 
versa. Finally, defendant testified that if any of the points had 
been left out of the agreement, the agreement would not have 
been consummated, so far as she was concerned. Plaintiff never 
contradicted or rebutted this testimony. 

We agree with the trial judge's finding that the letters ex- 
pressly indicate an intent to settle all issues, including that of 
periodic payments. We agree that the letter of 2 December 1976 
(Defendant's Exhibit 25) indicates an intent that the terms of the 
entire settlement were finalized and agreed to by both parties. 
This letter provided that a consent order would be entered in 
plaintiffs action for divorce in order to  implement the payment of 
"alimony ." 

Competent evidence thus supports the trial court's findings, 
and in particular, his finding that the property settlement and the 
consent order were intended as reciprocal and inseparable parts 
of a single settlement agreement. The trial court's conclusion that 
the consent order is not modifiable is supported by his findings. 
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[2] We reach now plaintiffs contention that  the trial court erred 
in granting defendant's motion to  quash the subpoena duces 
tecum directed to  David Meschan, defendant's attorney, with 
respect to documents labeled Court Exhibit 1. The subpoena 
duces tecum was issued to Mr. Meschan, when the other defense 
attorney, Mr. P. M. Sharpe, who was also served with such a sub- 
poena, stated that  he had given files relating to his representa- 
tion of defendant t o  Mr. Meschan. Mr. Meschan filed a motion to 
quash the subpoena on grounds of attorney-client privilege, work 
product privilege, and relevancy. Mr. Meschan produced the en- 
t i re  contents of Mr. Sharpe's files for an in  camera inspection by 
the trial judge. After in camera review, the trial judge ruled that 
certain documents (Court Exhibit 2) were producible, and that  the 
remaining ones (Court Exhibit 1) were not. The plaintiff objects to 
the trial court's ruling a s  to Court Exhibit 1. His objection has no 
merit. 

Whether to allow an in  camera inspection and whether to 
release some or all of the documents a t  issue, or parts of some of 
those documents, is a matter within the discretion of the trial 
judge. See Midgett v. Crystal Dawn Corp., 58 N.C. App. 734, 736, 
294 S.E. 2d 386, 387 (1982); Willis v. Duke Power Go., 291 N.C. 19, 
36, 229 S.E. 2d 191, 201 (1976). Our review of the documents in 
Court Exhibit 1 reveals little or no information which is material 
and relevant to the  issues in this case, or which might lead to  the 
discovery of admissible evidence. Plaintiff is not entitled to a 
fishing expedition. See Dworsky v. Travelers Ins. Co., 49 N.C. 
App. 446, 448, 271 S.E. 2d 522, 524 (1980). 

The trial judge made no formal findings when he ruled on the 
motion to quash. Since neither party requested such findings, the 
Rules do not require that  he should have done so. N.C.R.C.P. 
52M2). In the  absence of findings, we may presume that  the trial 
court also recognized the absence of relevancy and materiality of 
the  information in Court Exhibit 1. Without reaching the ques- 
tions of attorney-client privilege and work product doctrine, we 
hold that  the  trial court did not abuse his discretion in granting 
defendant's motion t o  quash the subpoena duces tecurn as  to 
Court Exhibit 1. 

We affirm the judgment of the trial court. 
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Affirmed. 

Judges EAGLES and PARKER concur. 

IN RE: ADOPTION OF JOSHUA NEAL SEARLE 

No. 8426SC725 

(Filed 2 April 1985) 

1. Appeal and Error 1 31.2- failure to note exceptions-waived to correct mani- 
fest injustice 

Although respondent failed to  note exceptions anywhere in the  record and 
listed no exceptions under the assignments of error, App. Rule 10 was 
suspended because the trial court's error was so fundamental that manifest in- 
justice would result if i t  was not corrected. 

2. Adoption 1 2.2; Rules of Civil Procedure 1 4- summons endorsed 102 days af- 
ter issuance-period for determining abandonment of child-began with en- 
dorsement 

The trial court erred in an adoption proceeding by instructing the jury 
that  i t  should consider the six-month period preceding 2 August 1983 when 
determining whether respondent had abandoned the child because the com- 
plaint was filed on 2 August 1983 and the summons was issued three days 
later but endorsed on 15 November 1983, 102 days after it was issued. The ac- 
tion commenced a s  t o  respondent on 15 November 1983 and the court should 
have instructed the jury to consider the six months preceding that date. 
Although rendered moot by the error in the court's instructions, i t  was clear 
that the court continued to  misapply the law when i t  ruled on respondent's 
motions for directed verdict and judgment n.0.v. G.S. 48-2(1)(a), G.S. 1A-1, 
Rules 3 and 4. 

APPEAL by respondent from Downs, Judge. Judgment 
entered 1 March 1984 in Superior Court, MECKLENBURG County. 
Heard in the Court of Appeals 7 March 1985. 

Joshua Neal Searle, a minor, is the only child born of the 
marriage between Susan Brewster, wife of petitioner James 
Brewster, and respondent Frederick Leon Searle. Susan Brewster 
and respondent were married in 1977 and Joshua was born in 
1978. Both parents have since remarried. Pursuant to  an earlier 
court order, custody of the minor child is with the mother and 
respondent has no visitation rights. 
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The facts pertinent t o  our decision in this case may be sum- 
marized as  follows: On 31 July 1983, respondent, who had not 
seen his child since early 1981, spoke with petitioner and learned 
tha t  petitioner wished to  adopt the  child. Respondent indicated 
tha t  he would not consent to  the  adoption. On 2 August 1983, re- 
spondent hired a lawyer t o  attempt t o  modify the  order denying 
him visitation and sent $500 in child support to  the  child's mother 
and her  husband. Also on 2 August 1983, petitioner filed with the 
Clerk of Mecklenburg County Superior Court a petition t o  adopt 
Joshua Neal Searle and a petition t o  have him declared aban- 
doned by his natural father. Summons was issued 3 days later, 
but was not served on respondent. Respondent's motion to  modify 
the  visitation order was filed on 10 August 1983, was called for 
hearing by the court on 15 November 1983, but was continued 
because of the  pending adoption proceeding. The summons issued 
in t he  adoption proceeding on 5 August 1983 was endorsed for the 
first t ime on 15 November 1983 and then served on respondent. 
No alias or  pluries summons had been issued. Respondent re- 
sponded to the petition on 15 November 1983, denying the allega- 
tion of abandonment. 

A hearing on the alleged abandonment was held on 28 and 29 
February 1984 in Superior Court. The evidence adduced a t  that  
hearing is not pertinent to  our decision and a summary of it 
would serve no purpose. At  the close of the  evidence, the follow- 
ing issue was submitted to  the jury and answered as indicated: 

Did the  respondent, Frederick L. Searle, abandon his child, 
Joshua, for a t  least six consecutive months immediately be- 
fore August 2, 1983? 

Respondent's motions for directed verdict, made a t  the close of 
petitioner's evidence, and for judgment n.0.v. were denied by the 
court. The court entered judgment on the jury's verdict that re- 
spondent had abandoned his son. Respondent appealed. 

Robert P. Hanner, II, and W. David Thurman for petitioner- 
appellee. 

Ronald Williams for respondent-appellant. 
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EAGLES, Judge. 

Respondent's first two assignments of error raise the single 
issue of whether i t  was error  for the  court to instruct the jury 
that,  for purposes of determining the  period of respondent's al- 
leged abandonment of his child, the adoption proceeding was in- 
stituted on 2 August 1983. We hold that  the action was not 
instituted on 2 August 1983 and that  the court's instruction to the 
jury was erroneous. 

[I] We note first that  respondent failed to note anywhere in the 
record his exceptions to  the trial court's jury instructions. Fur- 
ther, no exceptions are  listed under the relevant assignments of 
error. The Rules of Appellate Procedure are  mandatory and fail- 
ure t o  follow them subjects the appeal t o  dismissal. Craver v. 
Craver, 298 N.C. 231, 258 S.E. 2d 357 (1979); Marisco v. Adams, 47 
N.C. App. 196, 266 S.E. 2d 696 (1980). Further, the very language 
of Appellate Rule 10(a) would ordinarily preclude our considera- 
tion of exceptions not properly set  out or of the arguments ad- 
vanced in support of the assignments of error  purportedly based 
on those exceptions. Because the trial court's error was so fun- 
damental that  manifest injustice will result if it is not corrected, 
acting under Appellate Rule 2 we suspend Appellate Rule 10 to  
allow for consideration of this first issue. 

[2] Adoption proceedings are  special proceedings and not civil 
actions. In  re  Daughtridge, 25 N.C. App. 141, 212 S.E. 2d 519 
(1975); G.S. 48-12(a). Adoption proceedings are  within the original 
jurisdiction of the clerk of superior court. Francis v. Durham Co. 
Dept. of Social Services, 41 N.C. App. 444, 255 S.E. 2d 263 (1979); 
G.S. 48-12. Where an issue of fact is raised in a special pro- 
ceeding, i t  must be determined by the  court. The clerk is directed 
by G.S. 1-273 and 1-399 to  transfer the action to  the superior 
court docket for trial of the issues raised in the pleadings. Oxen- 
dine v. Catawba County, 303 N.C. 699, 281 S.E. 2d 370 (1981). 
Because respondent raised an issue of fact a s  to whether he had 
wilfully abandoned the child, this action was properly heard in 
superior court. 

Under our statutes, an abandoned child is defined a s  follows: 

[A]n "abandoned child" shall be any child who has been 
willfully abandoned a t  least six consecutive months imme- 
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diately preceding institution of an action or proceeding to 
declare the child to  be an abandoned child. 

G.S. 48-2(1)(a). Respondent contends that  the adoption proceeding 
in this case was instituted on 15 November 1983 when he was 
served with process and not on 2 August 1983 when the petition 
was first filed. We agree. 

Although an adoption proceeding is a special proceeding, no 
separate procedure is prescribed by statute so the Rules of Civil 
Procedure and the s tatutes  governing special proceedings, G.S. 
1-393 e t  seq., would apply. VEPCO v. Tillett, 73 N.C. App. 512, 
327 S.E. 2d 2 (1985). G.S. 1-394 provides in part as  follows: 
"Special proceedings against adverse parties shall be commenced 
as  is prescribed for civil actions." Clearly, this adoption pro- 
ceeding involves respondent a s  an adverse party; petitioner and 
respondent here a re  in the same relative position as  a plaintiff 
and defendant would be in a civil action. G.S. 1A-1, Rule 3 pro- 
vides, "A civil action is commenced by filing a complaint with the 
court." G.S. 1A-1, Rule 4 provides for the issuance of a summons 
upon the filing of a complaint, requires that  each defendant in an 
action be served with process, and prescribes the manner for 
service of process. G.S. 1A-1, Rule 4(c) requires that  service of 
process occur within 30 days after the issuance of the summons. 
The validity of the summons for service of process may be ex- 
tended under G.S. 1A-1, Rule 4(d) by endorsement of the original 
summons or issuance of an alias or pluries summons within 90 
days of the issuance or last prior endorsement of the original 
summons. As long as  this chain of summonses is maintained, the 
service of summons will relate back to the original date of is- 
suance. Williams v. Bray, 273 N.C. 198, 159 S.E. 2d 556 (1968) 
(decided under prior law); Roshelli v. Sperry, 57 N.C. App. 305, 
291 S.E. 2d 355 (1982). 

However, when the original summons is not endorsed or an 
alias or pluries summons is not issued within 90 days of the date 
of original issuance or last prior endorsement, G.S. 1A-1, Rule 4(e) 
provides, "the action is discontinued as to  any defendant not 
theretofore served with summons within the time allowed." The 
discontinued action may be revived by endorsement of the sum- 
mons or the issuance of an alias or pluries summons but, as  to  the 
party named in the complaint, "the action shall be deemed to 
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have commenced on the date of such issuance or endorsement." 
G.S. 1A-1, Rule 4(e). A discontinuance breaks the chain of sum- 
monses and a summons endorsed more than 90 days after the 
issuance of the original summons does not relate back to the origi- 
nal date of filing of the complaint. See Lackey v. Cook, 40 N.C. 
App. 522, 253 S.E. 2d 335, rev. denied, 297 N.C. 610, 257 S.E. 2d 
218 (1979). 

Here, the complaint was filed on 2 August 1983 and the sum- 
mons issued 3 days later. The record affirmatively discloses and 
petitioner concedes in his brief that the summons was not en- 
dorsed until 15 November 1983, 102 days after it was originally 
issued. Therefore, under G.S. 1A-1, Rule 4(e), the action was 
discontinued as to respondent and the endorsed summons that 
was served on him does not relate back to 2 August 1983. As to 
respondent, then, the adoption proceeding was not instituted until 
15 November 1983. I t  was error for the trial court to instruct the 
jury that, for purposes of determining whether respondent had 
abandoned the child, they should consider the six month period 
preceding 2 August 1983. Since the action commenced as to re- 
spondent on 15 November 1983, the court should have instructed 
the jury to consider the six months preceding that date. 

In his fourth and fifth assignments of error, respondent con- 
tends that the court erred in denying his motions for directed 
verdict and for judgment n.0.v. With respect to both of these 
assignments, respondent argues that the evidence clearly shows 
that his failure to provide child support was not willful and that 
his failure to maintain contact with the child was due to the court 
order denying visitation. 

With respect to these assignments of error, we find that 
respondent has again failed to note his exceptions in the record. 
As noted above, we are precluded under Appellate Rule 10 from 
considering his assignments of error or the arguments advanced 
in support of them and his appeal is subject to dismissal. Craver 
v. Craver; Marisco v. Adams, both supra. Even if respondent's ex- 
ceptions were properly set out, our consideration of the issue 
raised by his assignments of error would be rendered moot by 
our holding on the first issue presented. I t  is obvious from the 
issue submitted to the jury that the court erred in determining 
which 6 months period was to be considered. Based on this error, 
it is clear that the court continued to misapply the law when it 
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ruled on respondent's motions for directed verdict and judgment 
n.o.v., and erroneously used the 2 August 1983 date instead of 15 
November 1983. 

Though respondent states several other assignments of error,  
he neither supports them with exceptions in the  record nor ar-  
gues them in his brief. Accordingly, we dismiss those assignments 
of error.  Appellate Rule 28(b)(5). 

The judgment of the superior court is vacated and the cause 
remanded for further proceedings consistent with this opinion. 

Vacated and remanded. 

Judges ARNOLD and PARKER concur. 

TOWN OF MOREHEAD CITY v. NORTH CAROLINA DEPARTMENT OF 
TRANSPORTATION AND NORTH CAROLINA BOARD OF TRANSPORTA- 
TION v. CHARLES H. SLEDGE, HENRY TULL, 111, H. RAY BARTS, JR., 
MICKEY MARSH, MARVON MOORE, TOM RADY, GEORGE AJLOUNY, 
DEMUS THOMPSON, CAROLYN BALLOU MANN, JAMES MORTON 
DAVIS, LARRY BOOR, PAUL JOHNSON, JAMES JOHNSON, GEORGE 
FOSTER, DAVID SLEDGE, HERMAN MOORE, PHILLIP S. CHURCH, 
WILLIAM E.  HALE, G. WARD BALLOU, TED GARNER, JR., MARGARET 
ANN PINER, JOHN BATES, ROBERT YOUNGBLOOD, MAX GRAFF, 
PAUL WHITLEY, HOBERT KELLY, JOSEPH LOGAN, JAMES MOOTS, 
ALAN SHERLOR. AND URSULA FOSCUE 

No. 843SC468 

(Filed 2 April 1985) 

Highways and Cartways 1 5-  streets not part of State highway system-authori- 
ty of DOT 

The trial court correctly granted summary judgment for defendants and 
against intervenor defendants in an action in which plaintiff town sought in 
part  a declaratory judgment of the rights of the parties and injunctions 
restraining defendant DOT from improving, enlarging, widening, or closing 
two streets which were not part of the State highway system but which would 
be used in an intersection a t  the northern terminus of a replacement bridge 
over Bogue Sound. The DOT and BOT act on behalf of the State and have per- 
manent authority over municipal corporations; DOT'S discretionary authority 
under G.S. 136-54 is not subject to judicial review unless its action is so clearly 
unreasonable as to amount to  oppressive and manifest abuse. G.S. 136-66.2(f) 
provides that  streets that  are within municipalities that  a re  on the State 
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highway system will remain on t h e  S t a t e  highway system until changes a r e  
made in accordance with the  statute.  G.S. 136-45, G.S. 136-54. 

APPEAL by plaintiff from Strickland, Judge. Order entered 5 
April 1984 in Superior Court, CARTERET County. Heard in the 
Court of Appeals 8 January 1985. 

This is a civil action wherein plaintiff sought (i) a declaratory 
judgment declaring the rights of the parties with respect to 
certain s treets  in Morehead City, (ii) a permanent injunction 
restraining defendant, Department of Transportation (DOT) from 
improving, enlarging, widening, or closing these streets,  and (iii) a 
permanent injunction restraining defendants from constructing a 
replacement bridge across Bogue Sound a t  the Alternative No. 1, 
23rd Street  location, proposed by defendants. 

On 10 June  1983, defendant DOT voted to  replace the two- 
lane draw bridge over Bogue Sound, constructed in 1953, with a 
four-lane high-rise structure. The intersection design concept 
around the northern terminus of the replacement bridge requires 
the use of 23rd and 24th Streets in Morehead City, and necessi- 
ta tes  that  Evans Street  on either side of the  project be closed 
permanently. 

Evans Street  and 23rd Street  a re  part  of the Municipal 
S t ree t  System of plaintiff and are  not part  of t he  State highway 
system. Jurisdiction of these s treets  has not been ceded to de- 
fendant to be incorporated into the State  highway system. 
Twenty-fourth Street  is a part of the State  highway system. 

On 9 August 1983, the Morehead City Town Council resolved 
that  the defendants "shall not use 23rd Street,  25th Street,  and 
28th Street  . . . as a part of the State  Highway System, nor shall 
Evans Street  a t  i ts intersections with these three streets be 
closed by the Department of Transportation." 

On 12 August 1983, defendant Board of Transportation (BOT) 
reconfirmed i ts  previous approval of the 23rd Street  location site, 
and so  informed plaintiff. On 16 November 1983, plaintiff filed this 
civil action. Defendants subsequently filed a general Motion to 
Dismiss. On 17 February 1984, various citizens of Carteret County 
were allowed to  intervene as  a class. All parties subsequently 
filed Motions for Summary Judgment. 
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On 5 April 1984, Judge Strickland (i) granted defendants' Mo- 
tion for Summary Judgment against plaintiff, (ii) denied plaintiff's 
Motion for Summary Judgment against defendants, and (iii) 
granted plaintiff's Motion for Summary Judgment against the 
Intervenor-defendants' Crossclaim. Plaintiff and Intervenor- 
defendants appealed. 

Nelson W.  Taylor, 111 for plaintiff appellant. 

A t torney  General Edmis ten  b y  Eugene A. Smi th ,  Senior 
D e p u t y  A t torney  General, Claude W .  Harris, Special D e p u t y  A t -  
t o m e  y General, Robert  G. Webb ,  Assis tant  A t torney  General for 
defendant appellees. 

Wallace, Barwick, Landis, Rodgman & Bower, P.A., b y  F. E. 
Wallace, Jr., for Intervenor-defendant appellant. 

PARKER, Judge. 

The issue presented on this appeal is whether the  defendant 
DOT has the authority to  add 23rd Street  to  the S ta te  highway 
system or to  close Evans Street  without the  consent or approval 
of the  Town of Morehead City. Plaintiff contends that  since 23rd 
S t ree t  and Evans S t ree t  a re  part  of its municipal s t ree t  system, 
defendant DOT does not have authority to  add, improve or close 
these s treets  without its consent and approval pursuant to  G.S. 
136-66.2. Defendants DOT and BOT contend that  the  general 
grant of authority to  municipalities over s t reets  is subordinate to  
the Department's rights and duties to  maintain the S ta te  highway 
system. We agree with defendants' position and hold tha t  the 
trial court did not e r r  in granting defendants' Summary Judg- 
ment motions. The question is one of first impression in this 
jurisdiction and requires consideration of applicable statutes. 

We note a t  the  outset that  plaintiff did not appeal from the 
trial court's order dismissing that  portion of plaintiff's complaint 
which sought to  enjoin construction of the bridge. The underlying 
factual question is not where the bridge is to be built, but 
whether the DOT can incorporate 23rd Street  and Evans S t ree t  
into the  State  highway system t o  connect with the bridge. 

General Statute  143B-346 provides: 
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The general purpose of the Department of Transporta- 
tion is t o  provide for the  necessary planning, construction, 
maintenance, and operation of an integrated statewide trans- 
portation system for the  economical and safe transportation 
of people and goods as  provided for by law. 

General Statute  143B-350, creating the Board of Transporta- 
tion, states: 

(a) There is hereby created a Board of Transportation. 
The Board shall carry out its duties consistent with the 
needs of the State  as  a whole and it shall not sacrifice the 
general statewide interest to  the purely local desires of any 
particular area. . . . 
General Statute  136-45, under the heading State  Highway 

System, provides: 

The general purpose of the laws creating the Depart- 
ment of Transportation is that  said Department of Transpor- 
tation shall take over, establish, construct and maintain a 
statewide system of hard-surfaced and other dependable 
highways running t o  all county seats, and to  all principal 
towns, State  parks, and principal State  institutions, and link- 
ing up with s tate  highways of adjoining states and with na- 
tional highways into national forest reserves by the most 
practical routes, with special view of development of agricul- 
ture, commercial and natural resources of the State, and for 
the further purpose of permitting the State  to assume control 
of the State  highways, repair, construct, and reconstruct and 
maintain said highways a t  the expense of the entire State, 
and to  relieve the counties and cities and towns of the State  
of this burden. 

General Statute  136-54 states: 

The Board of Transportation shall be authorized, when in 
its judgment the public good requires it, to  change, alter, add 
to, or abandon and substitute new sections for, any portion of 
State  Highway System. 

Plaintiff argues that with respect to  municipal streets G.S. 136-45 
and G.S. 136-54 were repealed by the enactment of G.S. 136-66.2. 
We do not agree. General Statute  136-45 and General Statute  



70 COURT OF APPEALS [74 

Town of Morehead City v. Department of Transportation 

136-54 have both been amended numerous times since 1959, and 
there has been no mention of their repeal. Repeal by implication 
is not favored in the law, Commissioner of Insurance v. A? C. Au- 
tomobile Rate Office, 294 N.C. 60, 241 S.E. 2d 324 (19781, and 
statutes dealing with the same subject matter must be construed 
in pari materia, and harmonized if possible to give each effect. 12 
Strong's North Carolina Index 3d, Statutes, 5 5. 

In the instant case we are concerned with the power of the 
sovereign State of North Carolina to act through the DOT and 
BOT in behalf of the State and for its immediate sovereign pur- 
poses. See Highway Commission v. Board of Education, 265 N.C. 
35, 143 S.E. 2d 87 (1965). The BOT and the DOT, acting on behalf 
of the State itself, are in essence the sovereign and have para- 
mount authority over municipal corporations which are subser- 
vient to the State in such matters. The DOT'S discretionary 
authority under G.S. 136-54 is not subject to judicial review 
unless its action is so clearly unreasonable as to amount to op- 
pressive and manifest abuse. Guyton v. N.C. Board of Transporta- 
tion, 30 N.C. App. 87, 226 S.E. 2d 175 (1976). As stated in 4A 
Nichols on Eminent Domain, 3d ed. (1981) 5 15.2(2): 

Whatever doubts may arise regarding other property, it 
is well settled that streets and highways are held in trust for 
the public, and whatever estate or interest in them belongs 
to the city or town in which they lie is owned by the munici- 
pality in its governmental capacity and as an agency of the 
State. The power of the State over highways is (as against 
the municipality) absolute, and the legislature, as the 
representative of the public, may decide what roads shall be 
built and how they shall be paid for. 

Plaintiff contends that the enactment of G.S. 136-66.2 permit- 
ting the development of a plan for a coordinated street system 
precludes the DOT and BOT from declaring 23rd Street and 
Evans Street part of the State highway system. First, it should 
be noted that under G.S. 136-66.2(a), the onus for development of 
the plan is placed on the municipality. Further, G.S. 136-66.2(b) 
provides: 

[A]s part of the plan, the governing body of the municipality 
and the Department of Transportation shall reach an agree- 
ment as to which of the existing and proposed streets and 
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highways included in the plan will be a part of the State  
highway system and which streets  will be a part  of the 
municipal s treet  system. 

Subsection (e) of G.S. 136-66.2 anticipates the situation where 
there has been no comprehensive plan for future development and 
states  that,  "the Department of Transportation and any munici- 
pality may reach an agreement a s  t o  which existing or proposed 
streets  and highways within the municipal boundaries shall be 
added to or  removed from the State  highway system." 

This s tatute became effective in 1959. Plaintiff has failed 
since tha t  time, a period of 25 years, t o  present t o  the DOT or its 
predecessor, a comprehensive plan of development. Plaintiff now 
argues that  without such an agreement, the DOT is without 
power to act with respect to s treets  within the Town of Morehead 
City. To allow such an interpretation would be to  thwart the clear 
legislative intent granting the DOT and BOT broad powers to 
carry out their mandate to construct and maintain an integrated 
highway system consistent with the public good of the State  of 
North Carolina. 

Plaintiff emphasizes G.S. 136-66.2(f) t o  support its position 
that  because 23rd Street  and Evans St ree t  were part  of the mu- 
nicipal system on July 1, 1959, they must remain part  of the 
municipal s treet  system until changed in accordance with this sec- 
tion. This reliance is misplaced for the  reason tha t  G.S. 136-66.2(f) 
provides that  s treets  within municipalities that  a re  on the State  
highway system will remain on the Sta te  highway system until 
changes are  made in accordance with this section. If the Legisla- 
ture had intended that  the converse be true, ie., that  municipal 
s treets  would remain municipal streets,  the  Legislature could 
have so stated. 

The only direct route between the Town of Atlantic Beach 
and the Town of Morehead City is by way of the bridge over 
Bogue Sound. This bridge also forms the most direct route be- 
tween the Town of Atlantic Beach and the Town of Beaufort, the 
County Seat  of Carteret County. All three are  principal towns. 
The DOT is acting within its legislative authority granted under 
G.S. 136-45 in constructing the bridge and declaring 23rd Street  
and Evans St ree t  part of the State  highway system in order to 
facilitate completion of the project. 
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In view of t he  foregoing, the  trial court's granting of sum- 
mary judgment in favor of defendants is affirmed. 

We also affirm the  trial court's granting of plaintiffs Motion 
for Summary Judgment against the  Intervenor-defendants on 
their Crossclaim for the reason that  the Court will not inquire 
into the  legislative body's motives in passing the  9 August 1983 
Resolution. See Clark's v. West, 268 N.C. 527, 151 S.E. 2d 5 (1966). 
Moreover, we note tha t  as  indicated in their brief, Intervenors' 
substantive position in the  lawsuit is consistent with that  of 
defendants. 

Affirmed. 

Chief Judge HEDRICK and Judge WHICHARD concur. 

GROVER C. MORETZ, JR., EMPLOYEE v. RICHARDS & ASSOCIATES, INC., EM- 
PLOYER. AND UNITED STATES FIDELITY & GUARANTY INSURANCE 
COMPANY, INSURER, DEFENDANTS 

No. 8410IC662 

(Filed 2 April 1985) 

Master and Servant 8 72- workers' compensation-permanent partial disability- 
credit for excessive temporary total disability payments 

Where defendant carrier paid plaintiff disability benefits for 362 weeks 
and 2 days from 7 November 1975 until 25 October 1982, and the evidence and 
findings support the conclusion that  plaintiffs maximum recovery was reached 
on 1 December 1977, all payments made by defendants after 1 December 1977 
constituted permanent partial disability payments, and the Industrial Commis- 
sion abused its discretion under G.S. 97-42 in refusing to allow defendants 
credit on a permanent partial disability award for payments made to  plaintiff 
after 1 December 1977. 

APPEAL by defendants from an opinion and award of the  
North Carolina Industrial Commission. Opinion and award en- 
tered 4 April 1984. Heard in the  Court of Appeals 12 February 
1985. 

This is a worker's compensation claim in which plaintiff, 
Grover C. Moretz, Jr., an employee of defendant, Richards & As- 
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sociates, seeks recovery for an injury resulting from his employ- 
ment. 

The essential facts are: 

Plaintiff was employed as a pipe welder for defendant em- 
ployer on 6 November 1975, when he suffered a back strain as he 
lifted a heavy bottle of veneer. The lifting was part of plaintiffs 
normal duties. When he suffered the back strain, he was not per- 
forming a task different from those which he usually performed. 
Nevertheless, defendant carrier, United States Fidelity & Guaran- 
ty  Insurance Company, accepted the injury as compensable and 
concedes that it is bound by the acceptance. 

Plaintiffs condition was diagnosed as phlebitic leg syndrome 
of the left leg which developed as a result of plaintiff's hospitali- 
zation in November 1975, for treatment of the back injury. While 
the original injury was to the back, Dr. Tyson Bennett testified 
that plaintiff has a 90% disability of the left leg. Dr. Phillip J. 
Hess testified that plaintiff has a 75% disability of the left leg. It 
was stipulated that plaintiffs condition has not undergone any 
significant change "since a t  least 1 December 1977." 

Defendant carrier paid plaintiff disability benefits for 362 
weeks and 2 days from 7 November 1975 through 25 October 
1982. 

On 14 June 1982, defendants requested a hearing "to deter- 
mine whether or not the employee is entitled to continue receiv- 
ing disability payments." This request was made allegedly 
because defendant carrier had been unable to obtain from the 
treating physician answers to  questions necessary for defendant 
carrier to  determine whether it should continue making pay- 
ments. 

The case was heard by Chief Deputy Commissioner Forrest 
H. Shuford, 11, on 18 October 1982. Commissioner Shuford found 
that plaintiffs physical disability was restricted to his left leg and 
that he had a 90% permanent partial disability of the left leg. 
Commissioner Shuford also found that plaintiffs condition had 
been fairly stable, with no significant changes since 1977. Commis- 
sioner Shuford then ordered defendants to pay 180 weeks of per- 
manent partial disability. 
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Defendants sought a credit for compensation paid to plaintiff 
for disability benefits from 7 November 1975 through 25 October 
1982 as against any compensation which is due for permanent par- 
tial disability. Commissioner Shuford found that "G.S. 97-42 per- 
mits but does not require the Industrial Commission to grant 
such credit. This case would seem to be a proper case for not 
allowing such credit to the end that compensation may be paid for 
plaintiffs permanent disability of the left leg." The parties 
stipulated only that the payments were "disability benefits." In 
finding of fact number 4 Commissioner Shuford characterized all 
payments from 7 November 1975 to 25 October 1982 as "tempo- 
rary total disability." 

Defendants appealed to the Full Commission which affirmed 
the opinion and award of Commissioner Shuford. Defendants ap- 
peal from the opinion and award of the Full Commission. Plaintiff 
filed notice of appeal to this court, but did not perfect his appeal. 

Hedrick, Eatman, Gardner, Feerick and Kincheloe, by  Phillip 
R. Hedrick and Thomas E. Williams, for plaintiff-appellee. 

Jones, Hewson 6 Woolard b y  R. G. Spratt, III, and Hunter 
M. Jones, for defendant-appellants. 

EAGLES, Judge. 

Where a claimant suffers an injury that results in temporary 
total disability followed by a specific disability compensable under 
G.S. 97-31, as here where there is a 90% permanent partial dis- 
ability of the left leg, compensation for the specific disability is 
payable in addition to that awarded for temporary total disability. 
Watkins v .  Motor Lines, 279 N.C. 132, 181 S.E. 2d 588 (1971). 
Defendants argue on appeal that they are entitled to a credit for 
either permanent partial disability payments already made since 
1 December 1977 or an overpayment of temporary total disability. 
Compensation for temporary disability is available during the 
healing period of the injury until maximum recovery has been 
achieved. Permanent disability is available pursuant to G.S. 97-31 
at  the end of the healing period when maximum recovery has 
been achieved. Crawley v. Southern Devices,  31 N.C. App. 284, 
229 S.E. 2d 325 (1976), cert. denied, 292 N.C. 467, 234 S.E. 2d 2 
(1977). 
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I t  was stipulated that plaintiffs condition has not undergone 
any significant changes since a t  least 1 December 1977. Dr. Ben- 
net t  testified tha t  plaintiffs condition has been very stable for 
the last several years and Dr. Hess testified that  plaintiffs condi- 
tion did not change from his first examination of plaintiff on 1 
December 1977 until his second examination during December 
1982. Defendants argue that  1 December 1977 is the latest date 
that  plaintiff reached maximum medical improvement and that 
disability payments made thereafter a re  attributable to the per- 
manent partial disability. We further note that  finding of fact 
number 3 ("plaintiffs condition has remained fairly stable and he 
has undergone no significant changes in his physical condition 
since 1977'7, combined with the stipulations and medical testi- 
mony, supports a conclusion that  plaintiffs maximum recovery 
was achieved 1 December 1977. The record before us discloses no 
evidence of continuing temporary total disability after 1 
December 1977. Accordingly, all disability payments made by 
defendants after 1 December 1977 should be characterized as 
"permanent partial" disability payments for which defendants are 
eligible for a credit in the discretion of the Industrial Commission 
pursuant to G.S. 97-42. This is consistent with the Commission's 
conclusion tha t  the deputy commissioner could have allowed a 
credit in his discretion. 

G.S. 97-42 provides: 

Any payments made by the employer to the injured 
employee during the period of his disability, or  t o  his depend- 
ents, which by the terms of this Article were not due and 
payable when made, may, subject to the  approval of the In- 
dustrial Commission be deducted from the  amount t o  be paid 
a s  compensation. Provided, that  in the case of disability such 
deductions shall be made by shortening the period during 
which compensation must be paid, and not by reducing the 
amount of the  weekly payment. 
The language of G.S. 97-42 clearly indicates that  a credit (or 

deduction from the  amount of the award to  be paid) is not re- 
quired t o  be granted. Rather, the language places the decision of 
whether to grant a credit within the sound discretion of the In- 
dustrial Commission. The decision to grant or deny the credit will 
not be disturbed in the absence of an abuse of discretion. Taylor 
v. J P. Stevens Company, 307 N.C. 392, 298 S.E. 2d 681 (1983). 
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I t  has long been settled in our jurisdiction that an appellate 
court's review of a trial court's discretionary ruling is strictly 
limited to a determination of whether the record affirmatively 
demonstrates a manifest abuse of discretion by the trial court. 
Worthington v. Bynum, 305 N.C. 478, 290 S.E. 2d 599 (1983). We 
hold that  the record in this case affirmatively demonstrates a 
manifest abuse of discretion in not allowing a credit for perma- 
nent partial disability payments made after 1 December 1977. 

Here, defendant carrier accepted responsibility in an ap- 
parently close case and paid plaintiff disability benefits for 362 
weeks and 2 days from 7 November 1975 through 25 October 
1982. Only when defendant carrier could not obtain answers to 
questions from the treating physician concerning plaintiffs 
disability status, did it file this action. Defendants do not contest 
that  plaintiff is entitled to  180 weeks of permanent partial 
disability payments, rather defendants argue that  the permanent 
partial disability payments have already been paid by reason of 
plaintiffs maximum recovery on 1 December 1977 and that  they 
are  entitled to a credit for that which has already been paid. We 
agree. 

We find persuasive the reasoning of appellate courts in other 
jurisdictions concerning credits for amounts overpaid. 

An employer who has paid an employee a t  the time of that  
employee's greatest need more than he was obligated to pay 
should not be penalized by being denied full credit for the 
amount paid above the requirements of the act as against the 
amount which might subsequently be determined to be due 
the employee. To do so would inevitably cause employers t o  
be less generous. By limiting the payments the employer can 
safely make to the amount of temporary total disability the 
result would be that  the  employee would lose his full salary 
a t  the  very moment he needs i t  most. 

Cowan v. Southwestern Bell Telephone Co., 529 S.W. 2d 485, 488 
(Mo. App. 1975). See also Western Casualty and Surety Co. v. 
Adkins, 619 S.W. 2d 502 (Ky. App. 1981) (voluntary payment of 
benefits during pendency of proceedings is a matter of great im- 
portance and should not be discouraged). 

There is strong public policy against double recovery and in 
favor of prompt payment of benefits t o  injured employees. For 
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these policy reasons and based on the facts of this case where the 
defendant carrier has paid plaintiff disability benefits for 362 
weeks and 2 days, from 7 November 1975 until 25 October 1982, 
we hold that here defendants are entitled to a credit on the per- 
manent partial disability award for payments made to plaintiff 
after 1 December 1977, the date maximum recovery was reached. 

The opinion and award appealed from is vacated and this 
cause remanded to the Industrial Commission for entry of an 
award reflecting the credit. 

Our disposition of this case makes it unnecessary to consider 
the remaining assignments of error. 

Vacated and remanded. 

Judges ARNOLD and PARKER concur. 

VIVIAN M. CRUMP v. THE DURHAM COUNTY BOARD OF EDUCATION 

No. 8414SC383 

(Filed 2 April 1985) 

1. Schools Q 13.2- dismissal of career teacher-not arbitrary 
Petitioner's dismissal from her teaching job was not "arbitrary, capricious 

and for personal reasons" where the record clearly showed a thoughtful, pa- 
tient, persistent, but unavailing effort by the school authorities to get peti- 
tioner to recognize that she was not properly controlling her classes and to 
correct the situation. Moreover, the five members of the independent Profes- 
sional Review Committee unanimously agreed that the charge that she had in- 
adequately performed her job as a schoolteacher had been substantiated. G.S. 
115C-325. 

2. Schools Q 13.2- dismissal of career teacher-statute not unconstitutionally 
" m e  

G.S. 115C-325(d)(l), which authorizes the dismissal of a career teacher for 
inadequate performance, is not unconstitutionally vague because the term "in- 
adequate performance" can be readily understood by any person of ordinary 
intelligence who knows what a job entails. Furthermore, petitioner clearly 
understood that her job as a schoolteacher entailed maintaining good order 
and discipline in the classroom. G.S. 115C-307(a). 
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3. Schools 8 13.2- dismissal of career teacher-supported by evidence 
There was substantial evidence to support petitioner's dismissal for inade- 

quate performance as a teacher under the whole record test  where, according 
to the testimony of three professional educators who had seen or heard 
students misbehave in petitioner's classroom on many different occasions, peti- 
tioner maintained an unruly, chaotic, noisy, and disruptive classrooom and was 
apparently content to maintain such a classroom over a long period of time. 

4. Schools 8 13.2- dismissal of career teacher-arguments irrelevant or not sup- 
ported by evidence 

Where petitioner was a career teacher dismissed for not maintaining 
classroom discipline, her argument that she had more than her share of prob- 
lem students was not supported by the evidence, including her own testimony, 
and her argument that her classroom control was no worse than other 
teachers was irrelevant and a t  variance with the evidence that the misconduct 
which occurred in petitioner's classroom did not occur in other rooms even 
though all of petitioner's students were in other classrooms for six periods 
each day. 

APPEAL by petitioner from Bowen, Judge. Judgment entered 
16 January 1984 in Superior Court, DURHAM County. Heard in the 
Court of Appeals 30 November 1984. 

The respondent Board of Education, after a hearing, dis- 
missed petitioner from her school teaching job on the grounds of 
inadequate performance. Her dismissal had been recommended by 
the Superintendent of Durham County Schools and was approved 
by the Professional Review Committee. The decision of the 
respondent Board was reviewed and affirmed by the Superior 
Court and petitioner's appeal is therefrom. 

During the hearings conducted by the Professional Review 
Committee and the respondent Board evidence to the following ef- 
fect was presented: In August, 1983 petitioner had been a junior 
high school teacher in the Durham County school system for 
twenty-seven years and was then assigned to Chewning Junior 
High School, where she had taught science for several years. Dur- 
ing the 1980-81 school term there were many disciplinary prob- 
lems in petitioner's classroom, and at  the end of the term the 
school principal, Mr. Barry, discussed these problems with her. 
Shortly before the 1981-82 school term began respondent received 
a letter from a student's parent complaining of petitioner's failure 
to maintain order in her classroom during the preceding term. 
The letter, which listed several specific disturbances by students 
that petitioner allegedly did nothing about, was put in her person- 
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nel file. After that  Principal Barry and Mr. Gatling, the co- 
ordinator of mathematics and science teaching programs in the 
county, met with petitioner and suggested ways that  she could 
improve both her classroom control and teaching effectiveness, 
and Gatling made periodic visits t o  petitioner's classroom. At the 
end of the 1981-82 school term Principal Barry again recommend- 
ed that  petitioner take various steps to  improve classroom 
discipline and placed her on marginal status. During the second 
semester of the  1982-83 school term Principal Barry visited peti- 
tioner's classroom often and noted many instances of uncorrected 
student misconduct. He saw or heard, among other things, 
students walking around, talking and laughing loudly, and ignor- 
ing petitioner's pleas for quiet; students squirting water on each 
other, throwing papers a t  each other and the teacher, and climb- 
ing in and out of windows; the classroom door opened and closed 
many times with a bang; students playing cards and reading 
materials other than those assigned; and students misusing text- 
books and audio-visual aids. Four other teachers complained to 
him during that  time about petitioner's failure t o  control her 
classes a t  different times of the day. Mr. Gatling testified that 
during his visits to petitioner's classroom he also saw and heard 
many uncorrected instances of student misbehavior and specified 
what they were. Both Principal Barry and Mr. Gatling advised 
petitioner in writing of the various delinquencies noted, made 
specific suggestions for improving her classroom discipline and 
teaching techniques, required her to observe the classroom 
methods of an exemplary teacher in another school for a week 
and the  respondent Board paid her substitute; but neither peti- 
tioner's control of her class nor her teaching methods improved. 
Ms. Fletcher, a teacher whose classroom was next to petitioner's, 
testified that  her classes were often disturbed by students in peti- 
tioner's classroom yelling, banging on the walls, and making other 
loud noises, and that  the only week during the Spring of 1983 
that  her classes were not so disturbed was when petitioner was 
away and a substitute teacher had her class. In April, 1983 the 
county school superintendent recommended that  petitioner be dis- 
missed from her teaching job on the grounds of inadequate per- 
formance. This recommendation was approved by the Peer 
Review Committee in June, 1983 and she was dismissed by the 
respondent Board on August 15, 1983. 
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Kennedy, Kennedy, Kennedy and Kennedy, by Harvey L. 
Kennedy and Harold L. Kennedy, III, for petitioner appellant. 

Maxwell, Freeman, Beason and Morano, by James B. Max- 
well and Mark R. Morano, for respondent appellee. 

PHILLIPS, Judge. 

111 Petitioner's first contention that her constitutional rights to 
due process and equal protection have been violated because her 
dismissal was "arbitrary, capricious and for personal reasons" is 
rejected without discussion, because nothing in the record sup- 
ports, much less requires, such a conclusion. What the record 
clearly shows, we think, is a thoughtful, patient, persistent, but 
unavailing, effort by the school authorities to get petitioner to 
recognize that she was not properly controlling her classes and to 
correct the situation; it does not indicate any hasty, arbitrary, 
capricious or ill-founded action on their part. For that matter, 
much more than impulse is needed under our law to discharge a 
career teacher. See G.S. 115C-325. A ground for dismissal 
specified by the statute must be asserted; the Board must find 
from a preponderance of the evidence that the ground for 
dismissal is true; and an exacting procedure designed to protect 
the teacher's rights, one of which is to have the evidence for and 
against dismissal appraised by an impartial panel comprised of 
teachers, administrators and laymen, must be followed. Cor- 
roborative of our holding on this point is the fact that when peti- 
tioner exercised her right to have the charge against her 
independently evaluated the five members of the Professional 
Review Committee, who heard the testimony presented by both 
parties and saw the witnesses face to face, unanimously agreed 
that the charge that she had inadequately performed her job as a 
schoolteacher had been substantiated. 

[2] The petitioner's second contention that G.S. 115C-325(d)(l), 
which authorizes the dismissal of a career teacher for "inadequate 
performance," is unconstitutionally void for vagueness is likewise 
overruled. That question was considered and rejected in Nestler 
v. Chapel HilVCarrboro City Schools Board of Education, 66 N.C. 
App. 232, 311 S.E. 2d 57, appeal dismissed, rev. denied, 310 N.C. 
745, 315 S.E. 2d 703 (19841, for the reason that the term "inade- 
quate performance" in regard to a job can be readily understood 
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by any person of ordinary intelligence who knows what the job 
entails. Nor is the statute unconstitutional as applied in this case 
to  petitioner. The evidence clearly shows that she was aware that 
her job as a schoolteacher entailed maintaining good order and 
discipline in the classroom, as G.S. 115C-307(a) provides, and that 
her alleged failure to maintain good classroom order on numerous, 
specific occasions was the basis for the steps taken to dismiss her. 

[3] Petitioner's final contention, that in view of the whole record 
there is no substantial evidence t o  support her dismissal for in- 
adequate performance of her job, is likewise without merit and is 
overruled. That the evidence referred to above substantially sup- 
ports the  conclusion that petitioner inadequately performed her 
duty to  maintain good order and discipline in the classroom is, we 
think, self-evident. Though i t  is fundamental and generally known 
that students cannot effectively learn and teachers cannot effec- 
tively teach in an unruly, chaotic, noisy, disruptive classroom, 
that  is just the kind of classroom that petitioner had and was ap- 
parently satisfied to have over a long period of time, according to 
the testimony of the three professional educators who had seen or 
heard students misbehave in her classroom on many different oc- 
casions. The only evidence of probative value that might detract 
from all this direct evidence of petitioner's failure to maintain 
good order in her classroom, and therefore must be considered 
under the "whole record" test  laid down in Thompson v. Wake 
County Board of Education, 292 N.C. 406, 233 S.E. 2d 538 (19771, is 
the following: Petitioner's testimony that some of the disorders 
that  occurred during Principal Barry's surveillance of her class- 
room were aggravated by his failure to correct the misbehaving 
students, but the duty to maintain control of the classroom was 
hers, not his, as she conceded; and the testimony of one of peti- 
tioner's many students that she is a good teacher. The other testi- 
mony on her behalf-by her pastor and several members of her 
church, where she had taught Sunday School and been a Deacon 
for several years, to  the effect that she is a good, conscientious 
and efficient person in handling young people-really does not ad- 
dress the specific issue raised. In all events, all of the other 
evidence relating to petitioner's classroom control by whoever 
presented detracts not a whit from the great volume of direct 
evidence that the respondent Board presented as to  petitioner's 
failure to  maintain any semblance of good order and discipline in 
her classroom on innumerable occasions. 
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[4] The argument that  petitioner's failure t o  maintain order was 
because she had more than her share of problem students is not 
supported by the evidence, including petitioner's own testimony. 
And the  further argument that  her classroom discipline and con- 
trol was no worse than that maintained by other teachers is both 
irrelevant and a t  variance with much evidence and the Board's 
finding that  the disturbing misconduct that  repeatedly occurred 
in petitioner's classroom did not occur in other rooms, even 
though all of petitioner's students were in other classrooms for 
six periods each school day. 

Affirmed. 

Judges WHICHARD and JOHNSON concur. 

OLIVIA PARKER PLOTT v. ARTIST LEE PLOTT 

No. 8422DC645 

(Filed 2 April 1985) 

1. Divorce and Alimony $3 24.4- enforcement of child support order-contempt- 
required findings 

In a civil contempt proceeding to enforce a child support order, the court 
was not required to  make the findings necessary for determining the amount 
of child support but was required to find only that  the delinquent obligor had 
the means to  comply with the order and that  she willfully refused to do so. 

2. Divorce and Alimony $3 24.4- contempt for violation of child support order- 
willful failure to comply-implicit findings 

Although the court's order holding plaintiff in contempt for failure to 
make child support payments contained no explicit finding that  plaintiff willful- 
ly failed to  comply, the order was sufficient where it was implicit in the court's 
findings tha t  plaintiff both possessed the means to  comply and willfully re- 
fused to  do so. 

3. Divorce and Alimony $3 24.4- contempt for violation of child support order- 
sufficient evidence 

The evidence was sufficient to  support the court's order finding plaintiff 
in contempt for violation of a child support order where the court had found 
probable cause to  believe plaintiff was in contempt based on the verified 
allegations in defendant's motion, and plaintiff failed to  carry her burden of 
showing why she should not be found in contempt. G.S. 5A-23. 
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4. Divorce and Alimony i3 27- enforcement of child support order-award of at- 
torney fees-sufficiency of findings 

The trial court's findings were sufficient to support its award of attorney 
fees to defendant in an action to enforce a child support order where there 
was no evidence and no allegation of bad faith on the part of defendant; it can 
be inferred from the  facts found that plaintiff refused to provide adequate sup- 
port under the circumstances existing a t  the time this action to enforce the 
support order was instituted; and defendant's allegation in his verified motion 
that he lacked sufficient means to pay the legal costs of the  action was not con- 
tradicted. Explicit findings are not required in an order awarding attorney 
fees where there is no conflicting evidence and the facts are obvious. 

APPEAL by plaintiff from Cathey, Judge. Judgment entered 8 
February 1984 in District Court, DAVIE County. Heard in the 
Court of Appeals 5 March 1985. 

This is a civil action in which defendant seeks enforcement of 
an order directing the plaintiff to pay child support. 

Plaintiff wife and defendant husband were divorced on 15 
December 1982. Custody of the two minor children of the mar- 
riage was originally with plaintiff but was transferred to defend- 
ant by a consent order entered by the court on 7 April 1983. On 2 
May 1983, the court entered an order granting plaintiff visitation 
rights and directing plaintiff to pay monthly child support to 
defendant. The order contained the following findings of fact: 

That the plaintiff is regularly employed and earning 
$1,000.00 per month and is capable of contributing to  the sup- 
port of her children; that the older child, Thomas, is 
employed a t  Fisherman's Quarter and receives a net salary of 
approximately $55.00 per week, and in addition, drives a 
school bus which produces income of $85.00 per month; that 
from the child's earnings, he pays a car payment; that the 
defendant presented to the Court an expense affidavit and 
the Court finds that the defendant is in need of child support 
and the plaintiff is capable of paying support in the sum of 
One Hundred Twenty-Five Dollars ($125.00) per month for 
her minor children. 

Plaintiff did not appeal from the 2 May 1983 order but on 28 
October 1983 defendant filed a motion alleging non-compliance 
with the order and an arrearage of $485. The court, finding prob- 
able cause for contempt, issued an order directing plaintiff to ap- 
pear and show cause why she should not be held in contempt. 
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The matter was heard on 11 January 1984. Plaintiff appeared 
and stipulated through her attorney that  she was then $1,025.00 
in arrears  but presented no evidence and apparently made no ar- 
gument. On 8 February 1984, the court entered an order contain- 
ing certain findings of fact set  out in the body of this opinion. 

Based on its findings, the court found plaintiff in contempt 
and ordered her jailed by the Davie County Sheriff until she paid 
the arrearage and defendant's attorney fees of $150. Plaintiff ap- 
pealed from this order. 

Brock and McClamrock, by Grady L. McClamrock, Jr., for 
plaintiff-appe llunt. 

Powell and Yeager, by Lawrence J. Fine, for defendant-up- 
pellee. 

EAGLES, Judge. 

Plaintiff first assigns error t o  the court's order on the basis 
that  the evidence does not support the findings of fact and that 
the findings of fact do not support the conclusions of law. Specif- 
ically, plaintiff contends that  there is no evidence to support the 
finding that plaintiff possessed the means to comply with the sup- 
port order. She argues that this unsupported finding was error 
because Coble v. Coble, 300 N.C. 708, 268 S.E. 2d 185 (1980) re- 
quires that court orders in child support cases be supported by 
findings based on competent evidence. We disagree with her con- 
tention. 

Coble v. Coble, supra, applies t o  actions to determine the 
amount of child support. When the court entered the 2 May 1983 
order directing the payment of child support, it made the findings 
required by Coble v. Coble, supra. There was no appeal and those 
findings presumably were supported by competent evidence. 
Here, plaintiff does not contend that  the findings in the 2 May 
1983 child support order were not supported by competent evi- 
dence. Rather, she argues that those same findings must be made 
and supported in this proceeding to  enforce the child support 
order. This argument is without merit. 

[I] I t  is well established that  in civil contempt proceedings to 
enforce orders for child support, the court is required to find only 
that  the allegedly delinquent obligor has the means to  comply 
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with the order and that he or she wilfully refused to do so. E.g., 
Fitch v. Fitch, 26 N.C. App. 570,216 S.E. 2d 734, cert. denied, 288 
N.C. 240, 217 S.E. 2d 679 (1975); Bennett v. Bennett, 21 N.C. App. 
390,204 S.E. 2d 554 (1974). The court here made the following per- 
tinent findings: 

3. That since the entry of the aforesaid Order, the plain- 
tiff has paid a total of $140.00 for the support and main- 
tenance of the minor children born to the marriage and that 
the total arrearage which is due and owing under the terms 
of said Order is $1,025.00. 

4. That the plaintiff has had the means with which to 
comply with the terms of the Order of May 2, 1983, each 
month since its entry. 

5. That the plaintiffs expenses for her support are ap- 
proximately the same now as on May 2, 1983, and that the 
plaintiff has had no extraordinary financial expenditures 
since that date. 

Based on these findings, the court concluded that plaintiff was in 
contempt of court for failure to comply with the child support 
order. 

[2] Though the findings are not explicit, it is clear that plaintiff 
both possessed the means to comply with the order and has wil- 
fully refused to  do so. While explicit findings are always pref- 
erable, they are not absolutely essential where the findings 
otherwise clearly indicate that a contempt order is warranted. 
Medlin v. Medlin, 64 N.C. App. 600, 307 S.E. 2d 591 (1983). 

[3] Plaintiffs contention that the court's findings are not sup- 
ported by evidence is likewise without merit. The statutes gov- 
erning proceedings for civil contempt in child support cases 
clearly assign the burden of proof t o  the party alleged t o  be delin- 
quent. Civil contempt proceedings are initiated by a party in- 
terested in enforcing the order by filing a motion in the cause. 
The motion must be based on a sworn statement or affidavit from 
which the court determines there is "probable cause to believe 
that there is civil contempt." G.S. 5A-23. The opposing party must 
then show cause why he should not be found in contempt. In a 
proceeding to enforce an order for child support, this would in- 
volve showing either that the alleged delinquent lacked the 
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means to  pay or that the failure to pay was not wilful. See 
generally, Lee, N.C. Family Law Section 166 (1980). 

The court here had already found probable cause to believe 
that there was civil contempt based on the verified allegations in 
defendant's motion. Plaintiff offered no evidence except a stipula- 
tion as to the amount of the arrearage. This was clearly not suffi- 
cient to refute the motion's allegations. Since plaintiff failed to 
carry her burden, the court was warranted in finding her in con- 
tempt. Plaintiffs contention that the evidence is not sufficient is 
without merit. 

[4] Plaintiff contends that the evidence and findings supporting 
the award of attorney fees to defendant were insufficient. We 
disagree. In actions for support only, the court may award reason- 
able attorney fees to a party if it finds: (1) that the party is acting 
in good faith; (2) that the party has insufficient means to defray 
the costs of the action; and (3) that the party ordered to pay sup- 
port had not provided adequate support under the circumstances 
existing a t  the time of the institution of the action or proceeding. 
Gibson v. Gibson, 68 N.C. App. 566, 316 S.E. 2d 99 (1984); Quick v. 
Quick, 67 N.C. App. 528, 313 S.E. 2d 233 (1984); G.S. 50-13.6. 

The trial court made the following finding regarding defend- 
ant's attorney fees: 

6. That the defendant's attorney has rendered further 
legal services to the defendant in this cause, in the prepara- 
tion, filing and hearing of this Motion on behalf of the defend- 
ant and the minor children born to the marriage, and that the 
value of said services is $150.00. 

Accordingly, the court concluded "[tlhat the defendant is entitled 
to an award from the plaintiff as attorney's fees." The other re- 
quired findings are not so explicit. Nevertheless, the essential 
facts are evident in the court's order. There is no allegation and 
no evidence of bad faith on the part of defendant. From the terms 
of the 2 May 1983 order setting the amount of child support, 
plaintiffs stipulation in court that the arrearage was $1,025, and 
the absence of any evidence from plaintiff, we can properly infer 
that plaintiff had refused to provide adequate support under the 
circumstances existing at  the time this action to enforce the sup- 
port order was instituted by defendant. 
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Further, defendant alleged in his verified motion that he 
lacked sufficient means to pay the legal costs of the action. This 
allegation was not contradicted. The court, in concluding that 
defendant was "entitled" to attorney fees, necessarily found 
defendant's allegation to be true. We think that Medlin v. Medlin, 
supra, applies to awards of attorney fees so that explicit findings 
are not required where there is no conflicting evidence and the 
facts are obvious. Plaintiffs argument is without merit. 

The order appealed from is 

Affirmed. 

Judges ARNOLD and PARKER concur. 

ROBERT EARL RADFORD, PLAINTIFFIAPPELLANT V. JAMES LLOYD NORRIS 
AND BECKY ANN NORRIS, DEFENDANTIAPPELLEES 

No. 8410SC774 

(Filed 2 April 1985) 

Automobiles and Other Vehicles B 88.5; Negligence 1 35.1 - instructions on contrib- 
utory negligence - evidence insufficient 

In an action arising from a collision between plaintiffs motorcycle and 
defendants' automobile, the court erred by instructing on contributory 
negligence where the evidence showed that plaintiff saw defendants' car from 
a t  least eighty feet away and slowed down as defendants' car moved forward 
as if to enter traffic ahead of him; that plaintiff accelerated after defendants' 
car stopped, defendant driver apparently being aware of plaintiff; that  plaintiff 
estimated his speed a t  thirty to forty-five miles per hour; that plaintiff ob- 
served defendant pulling out in front of him when he was about twenty feet 
away; that defendant and her passenger did not see a motorcyclist and pulled 
out into the highway; and that the passenger screamed and defendant attempt- 
ed to  turn but was struck immediately. There was nothing to suggest how 
plaintiff might have kept a better lookout and no evidence that plaintiff was 
unable to  control his motorcycle as a result of speed; all the evidence was that 
plaintiff was in his proper lane of travel, that defendant pulled out in front of 
him, and that  plaintiff deliberately slid his motorcycle into defendants' car to 
mitigate the consequences of an unavoidable accident. 

APPEAL by plaintiff from Herring, Judge. Judgment entered 
24 February 1984 in WAKE County Superior Court. Heard in the 
Court of Appeals 13 March 1985. 
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This lawsuit arises out of a collision between plaintiffs 
motorcycle and defendants' car, driven by Becky Ann Norris 
(hereinafter defendant; James Lloyd Norris' sole connection with 
the  case is his ownership of the  car). Plaintiff, commuting north- 
ward a t  the  rush hour, arrived a t  U S .  401 on a side road. U.S. 401 
is a four-lane divided highway. Rather than wait behind the line 
of traffic a t  the stop sign on the side road, plaintiff turned left, 
cutting through a store parking lot. He then turned right from 
the parking lot onto 401 North, entering the  left of two north- 
bound lanes. Defendant had crossed 401 South from the other side 
of the highway, and was in a crossover in the median waiting to  
turn  left onto 401 North. As plaintiff approached the crossover 
defendant pulled out in front of him. Plaintiff collided with de- 
fendant's car, sustaining personal injury and other damage. 

The first trial resulted in a verdict for plaintiff. On appeal, 
this court remanded for a new trial for error  related to issues of 
damages. Radford v. Norris, 63 N.C. App. 501, 305 S.E. 2d 64 
(1983). A new trial on all issues resulted in a verdict that  defend- 
ant  was negligent, but that  plaintiff was contributorily negligent. 
The jury therefore did not reach the damages issue. Plaintiff ap- 
pealed. 

Van Camp, Gill & Crumpler, P.A., by William B. Crumpler, 
for plaintiff. 

Moore, Ragsdale, Liggett, Ray & Foley, P.A., by Jane 
Flowers Finch, for defendants. 

WELLS, Judge. 

The only question presented is whether the court erred in in- 
structing on contributory negligence. We hold that i t  did and 
award a new trial. 

In determining the sufficiency of the evidence to justify sub- 
mission of contributory negligence, we consider defendant's 
evidence in the light most favorable to her, with all reasonable in- 
ferences therefrom, and disregard plaintiffs evidence except to 
the extent favorable t o  defendant. Jones v. Holt, 268 N.C. 381,150 
S.E. 2d 759 (1966). Evidence which merely raises a conjecture as  
t o  plaintiffs negligence will not support an instruction. Id. 
However, since negligence usually involves issues of due care and 
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reasonableness of actions under the circumstances, it is especially 
appropriate for determination by the jury. See Haddock v. Smith- 
son, 30 N.C. App. 228, 226 S.E. 2d 411, disc. rev. denied, 290 N.C. 
776, 229 S.E. 2d 32 (1976). In "borderline cases," fairness and 
judicial economy suggest that courts should decide in favor of 
submitting issues to the jury. Cunningham v. Brown, 62 N.C. App. 
239, 302 S.E. 2d 822, disc. rev. denied, 308 N.C. 675, 304 S.E. 2d 
754 (1983). These policies ought to apply especially where the sub- 
ject matter is particularly familiar to  lay jurors, as in this case. 

The court instructed on two theories of contributory negli- 
gence: that plaintiff (1) failed to  maintain a proper lookout and (2) 
failed t o  keep his vehicle under proper control. The duty to main- 
tain a proper lookout requires that the operator of a motor vehi- 
cle be reasonably vigilant, and that he or she anticipate the 
presence of others. Tarrant v. Bottling Co., 221 N.C. 390, 20 S.E. 
2d 565 (1942). This duty of care is mutual. Id. Thus, a motorist has 
no duty, except in unusual circumstances not applicable here, to 
anticipate the negligence of others. Riggan v. Highway Patrol, 61 
N.C. App. 69, 300 S.E. 2d 252, disc. rev. denied, 308 N.C. 387, 302 
S.E. 2d 253 (1983). See generally 7A Am. Jur. 2d Automobiles and 
Highway Traffic 53 416-17 (1980). The fact of accident, standing 
alone, does not mean a driver failed to  keep a proper lookout. See 
Lane v. Dorney, 250 N.C. 15, 108 S.E. 2d 55 (19591, rev. on other 
grounds on rehearing, 252 N.C. 90, 113 S.E. 2d 33 (1960). There 
must be some proof of negligence. Id. 

If there is no showing of what a careful lookout would have 
disclosed and what effective precautionary action the driver 
could have taken to avoid the accident, then there is no basis 
for submitting to the jury the question whether the driver 
was negligent in failing to  maintain a proper lookout. 

40 Am. Jur. Proof of Facts 2d, Driver's Failure to Maintain a 
Proper Lookout 5 1 (1984). Applying these principles, we conclude 
that the evidence did not support an instruction on contributory 
negligence on this issue, even in light of the policy discussed 
above. 

Plaintiffs evidence showed that he saw defendant's car from 
a t  least eighty feet away. He observed it move forward, as if to 
enter 401 North in front of him, and he slowed down. When he 
saw defendant stop and "get situated," he resumed acceleration, 
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i t  appearing to  him that  defendant was aware of him. Plaintiffs 
estimates of his speed range from thirty t o  forty-five m.p.h.; the 
speed limit on 401 North was forty-five m.p.h. Plaintiff testified 
that  he observed that  defendant was actually pulling out in front 
of him when he was twenty feet away. Defendant's evidence was 
that  she and her passenger did not see a motorcyclist, and that 
she pulled out into 401 North. The passenger screamed, and de- 
fendant attempted to turn but was struck immediately. We find 
nothing in this evidence to  suggest how plaintiff might have kept 
a bet ter  lookout. Even if he had seen defendant from a greater 
distance, that  would be irrelevant to what action he might have 
taken when she pulled out in front of him. Nothing suggests that 
plaintiff only saw defendant for the first time as she pulled out in 
front of him. Instead, all the evidence showed that  he observed 
her car earlier and had already taken some precautionary meas- 
ures. We conclude that this evidence did not support an instruc- 
tion on failure t o  keep a proper lookout. 

The physical facts do not compel a different result. There is 
no evidence that plaintiff was driving anywhere but straight 
down his lane of 401 North for at  least 100 feet before impact. 
There were only twenty-eight feet of scuff marks a t  the scene; 
plaintiff testified that the car dragged him about ten feet. Defend- 
ant makes much of the fact that plaintiff had cut through a park- 
ing lot and had accelerated rapidly. This evidence had no 
relevance to  whether plaintiff maintained a proper lookout once 
he entered his travel lane on 401 North. 

White v. Greer, 55 N.C. App. 450, 285 S.E. 2d 848 (19821, cited 
by defendant as  controlling, is clearly distinguishable. That case 
involved a collision between a motorcycle and a car turning left 
from the  same street  across its path. The plaintiff, a motorcyclist, 
admitted seeing the defendant's car, with its turn signal on, some 
275 feet away. The plaintiff left sixty-two to  eighty-eight feet of 
skid marks before striking the right rear of the defendant's car. 
Here, on the  other hand, taking the evidence in the light most 
favorable t o  the defendant, i t  showed that  plaintiff saw her from 
about 100 feet away, when she was stopped, and that a t  some 
point thereafter she pulled out in front of him. Plaintiff left only 
approximately twenty feet of skid marks before impact. The inat- 
tention clearly inferable in White simply was not suggested by 
these facts. 
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The second theory of contributory negligence charged on by 
the court was that plaintiff failed to maintain proper control of 
his vehicle. Maintaining proper control means driving in such a 
manner that the vehicle "can be stopped quickly or with a reason- 
able degree of celerity, which does not mean instantly under any 
and all circumstances." 7A Am. Jur. 2d Automobiles and Highway 
Traffic 5 415 (1980), see Black's Law Dictionary a t  298 (5th ed. 
1979). Again, the duty of control generally does not require that a 
driver maintain the ability to avoid collision with those who are 
themselves negligent. Id. Speed and control are interrelated; as 
speed increases, it obviously becomes more difficult to maintain 
proper control. Id. Nevertheless, speed and control are separate 
factors. 

All the evidence showed that plaintiff was in his proper lane 
of travel a t  all times and that defendant pulled out in front of 
him. Plaintiff did not have time to avoid a collision. He swerved 
sideways to  avoid being thrown from his motorcycle. Plaintiffs 
maximum speed indicated by the evidence was forty-five m.p.h. 
There is no evidence that he was unable to control his motorcycle 
as a result of this speed. In fact, plaintiff was able to do exactly 
what he intended to do in response to defendant's actions. As 
noted above, excessive speed and improper control are inter- 
related but not interchangeable. The evidence did not reach the 
quantum required to  support an instruction on improper control 
by plaintiff, even in light of the general policies discussed earlier. 

The North Carolina cases support our result. They have not 
always clearly distinguished between proper control and ex- 
cessive speed, but we have found no case treating the two as the 
same. Comparison of the facts of this case with representative 
cases where insufficient evidence of improper control was found 
compels us to  conclude that our ruling is correct. See Henderson 
v. Henderson, 239 N.C. 487, 80 S.E. 2d 383 (1954) (defendant re- 
mained in own lane a t  all times, confronted by sudden swerve; in- 
sufficient evidence); Garner v. Pittman, 237 N.C. 328, 75 S.E. 2d 
111 (1953) (defendant remained in own lane at  all times, 100 feet 
away when plaintiff pulled out; insufficient); Hall v. Kimber, 6 
N.C. App. 669, 171 S.E. 2d 99 (1969) (defendant remained in own 
lane at  all times, left straight skid marks stopping a t  point of im- 
pact; insufficient). Compare Miller v. Enzor, 17 N.C. App. 510, 195 
S.E. 2d 86, cert. denied, 283 N.C. 393, 196 S.E. 2d 276 (1973) 
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(defendant's car left road briefly while passing; sufficient). The 
fact that  plaintiff deliberately slid his motorcycle into defendant's 
car to mitigate the consequences of an unavoidable accident was 
justified under the circumstances by the sudden emergency doc- 
trine, and does not show improper control resulting in the acci- 
dent itself. See Riggan v. Highway Patrol, supra. 

Plaintiff asks that  we limit the scope of a new trial to  issues 
of damages, accepting liability a s  established by the first trial. 
There having been a new trial on all issues, however, the result of 
the first trial is no longer relevant. Although this means starting 
a t  the  beginning for the  third time, in this posture of the case, 
there must be a 

New trial. 

Chief Judge HEDRICK and Judge MARTIN concur. 

STATE OF NORTH CAROLINA v. WALTER JACKSON, JR. 

No. 8414SC656 

(Filed 2 April 1985) 

1. Assault and Battery @ 14.6- assault on a law officer-sufficiency of evidence 
The State's evidence was sufficient for the jury in a prosecution for 

assault with a deadly weapon upon a law officer where it tended to  show that 
defendant intentionally drove his truck toward a police officer and his patrol 
car while the officer was attempting to  arrest  defendant for numerous traffic 
violations, and that the officer was forced to  take evasive action to avoid being 
struck in a collision. 

2. Criminal Law @ 66.20- admission of identification testimony-failure to make 
findings 

The trial court did not er r  in the admission of photographic and in-court 
identification testimony without making findings of fact where the evidence on 
voir dire consisted only of the unrefuted testimony of State's witnesses and 
t,he State's evidence justified admissibility. 

APPEAL by defendant from Bowen, Judge. Judgment entered 
23 February 1984 in Superior Court, DURHAM County. Heard in 
the Court of Appeals 5 March 1985. 



N.C.App.1 COURT OF APPEALS 93 

State v. Jackson 

Defendant was convicted of assault with a deadly weapon 
upon a law enforcement officer. G.S. 14-34.2. 

The evidence at  trial tended to show that Sgt. David Laeng 
of the Durham Public Safety Department was driving on routine 
patrol in the pre-dawn hours of 8 October 1983 when he observed 
a red "Road Commander" truck tractor proceeding along a city 
street  without taillights. Sgt. Laeng turned on his blue lights and 
siren and attempted to stop the truck. The driver of the truck did 
not stop and increased the speed of the truck to 65 miles per hour 
in a 35 mile per hour zone. Sgt. Laeng testified that the truck 
stopped a t  a stop sign at  the intersection with Highway 54. He 
drove around the truck and stopped his patrol car in the middle 
of Highway 54 a few feet in front of the truck across the truck's 
path. Sgt. Laeng observed that the truck was being driven by a 
black male in dark clothing. 

As he was about to get out of his patrol car to approach the 
truck, Sgt. Laeng noticed that  the truck was accelerating and 
moving toward his patrol car. Sgt. Laeng testified that he "threw 
the patrol car in gear" and moved it out of the way. He testified 
that  he believed if the patrol car had not been moved, the on- 
coming truck would have pushed the patrol car off the road. 

A chase then ensued from Durham into Wake County with of- 
ficers of several law enforcement agencies participating. The 
truck eventually turned onto Interstate 40, going the wrong way 
towards oncoming traffic, and ran into an embankment. The 
driver of the truck ran from the scene. Two children, ages 5 and 3 
years, were found in the truck. 

Sgt. Laeng testified that he could not identify the driver of 
the truck. 

James A. Gilbert, a civilian, was a passenger in one of the 
highway patrol cars participating in the-chase-through Durham 
and Wake Counties. On voir dire, Gilbert testified that the patrol 
car in which he was riding pulled alongside of the truck at  about 
75 miles per hour in an attempt to pass the truck. Gilbert testi- 
fied that  during this passing attempt he looked up a t  the truck 
driver who looked down a t  him for about 5 or 6 seconds. Gilbert 
was contacted about three weeks after the incident of 9 October 
to  determine whether he could identify the truck driver. On 25 
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January 1984, State  Highway Patrol Sgt. Raymond Isley dis- 
played a group of photographs for Gilbert who selected defendant 
from the  photographs and identified him as t he  truck driver. Gil- 
bert also made an in-court identification of defendant. 

John W. Johnson, a self-employed towing service operator, 
testified that  on the  night of the  incident, he was called by police 
to  tow the  truck that  had been involved in t he  chase. He towed 
the truck approximately a mile from where it had been wrecked 
and abandoned on 1-40 and stopped to rotate  two of the truck's 
t ires for easier towing. Johnson testified that  the  tow truck's four 
floodlights were in operation while he was changing the  two tires. 
He heard a noise, turned around and saw a person who was 
within "touching distance." Johnson shined his flashlight in the 
face of the  person who he identified in court as  defendant. 
Johnson testified that  he had seen the defendant on prior occa- 
sions a t  Southern Truck Sales in Durham where defendant's 
brother worked. 

The identification testimony and pictures were allowed into 
evidence over objection. The jury returned a verdict of guilty to  
the charge of assault with a deadly weapon on a law enforcement 
officer. From a judgment imposing the presumptive term of two 
years imprisonment, defendant appeals. 

Attorney General Edmisten, by Associate At  tome y General 
Michael Smith, for the State. 

Appellate Defender Stein, by Assistant Appellate Defender 
James A. Wynn, Jr., for defendant-appellant. 

EAGLES, Judge. 

Defendant first assigns as error the trial court's denial of his 
motions to  dismiss the  charge of assault with a deadly weapon 
upon a law enforcement officer. We find no error.  

I t  is well settled that  upon a motion to  dismiss in a criminal 
action, all the  evidence admitted, whether competent or incompe- 
tent,  must be considered by the trial judge in the  light most 
favorable t o  the  State, giving the State  the  benefit of every 
reasonable inference that  might be drawn therefrom. Any con- 
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tradictions or discrepancies in the evidence are for the jury to 
resolve. State v. Witherspoon, 293 N.C. 321, 237 S.E. 2d 822 
(1977). The trial court must decide whether there is substantial 
evidence of each element of the offense charged. Substantial 
evidence is such relevant evidence as a reasonable mind might ac- 
cept as  adequate to support a conclusion. State v. Smith, 300 N.C. 
71, 265 S.E. 2d 164 (1980). See State v. Brown, 310 N.C. 563, 313 
S.E. 2d 585 (1984). 

[I] All the evidence at  trial came from witnesses for the State. 
The evidence tended to show that defendant intentionally drove 
his truck toward Sgt. Laeng and his patrol car while he was per- 
forming a duty of his office, attempting to  arrest defendant for 
numerous traffic violations. Sgt. Laeng was forced to take evasive 
action to avoid being struck in a collision. We note that a motor 
vehicle may be a deadly weapon if used in a dangerous and 
reckless manner. State v. Coffey, 43 N.C. App. 541, 259 S.E. 2d 
356 (1979). Viewed in the light most favorable to the State, there 
was sufficient evidence from which a jury could conclude that 
defendant assaulted Sgt. Laeng with a deadly weapon while Sgt. 
Laeng was performing a duty of his office. G.S. 14-34.2. 

[2] Defendant next assigns as error the admission into evidence 
of the out-of-court and in-court identification of defendant. We 
find no error. 

The basis of defendant's assignment of error is the trial 
court's apparent summary ruling that identification testimony 
based on photographs and in-court testimony was admissible. The 
record does not disclose findings of fact or conclusions of law 
although the trial court, after ruling the evidence admissible, 
ordered the prosecutor to "draw an order, make the appropriate 
findings of fact [and] conclusions of law." 

Generally, when the admissibility of an in-court identification 
is challenged on the grounds that it is tainted by an out-of-court 
identification made under constitutionally impermissible cir- 
cumstances, the trial court must make findings of fact to deter- 
mine whether the testimony meets the test of admissibility. When 
the facts so found are supported by competent evidence, they are 
conclusive on appeal. State v. Tuggle, 284 N.C. 515, 201 S.E. 2d 
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884 (1974); State  v. Plowden, 65 N.C. App. 408, 308 S.E. 2d 918 
(1983). 

Here, the evidence consisted only of the unrefuted testimony 
of State's witnesses. The trial court allowed the identification tes- 
timony into evidence after voir dire, but findings of fact and con- 
clusions of law as to the admissibility of the evidence do not 
appear of record. We note, however, that  "[i]f there is no material 
conflict in the evidence on voir dire, i t  is not error to admit the 
challenged evidence without making specific findings of fact, al- 
though i t  is always the better practice to  find all facts upon which 
the  admissibility of the evidence depends. [Citations omitted.] In 
that  event, the necessary findings are implied from the admission 
of the  challenged evidence." State  v. Phillips, 300 N.C. 678, 268 
S.E. 2d 452 (1980). Here, defendant produced no evidence to 
refute the State's evidence and the  State's evidence justified ad- 
missibility. Accordingly, it was not error for the trial court t o  ad- 
mit the challenged identification evidence. 

In the trial of this case we find no error. We have carefully 
examined the record and find defendant's remaining assignments 
of error  to be without merit. 

No error. 

Judges ARNOLD and PARKER concur. 

STATE OF NORTH CAROLINA v. CHARLES EDWARD HIGHSMITH 

No. 843SC827 

(Filed 2 April 1985) 

1. Criminal Law 8 91.7- absence of witness-continuance denied - no error 
The denial of defendant's motion for a continuance in order to obtain 

witnesses did not violate defendant's rights under the federal or state constitu- 
tions where the  indictment had been pending since June 1983; defendant had 
not been able to  locate the witnesses on at  least one previous occasion when 
the  case was set  for trial, but had not subpoenaed the two witnesses to be 
present a t  the October 1983 trial; and defendant and another witness testified 
with regard to  defendant's claim of self-defense. The two missing witnesses 
would not have added anything more than corroboration and defendant failed 
to  demonstrate prejudice. 
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2. Evidence bl 22- absent witnesses-testimony at probable cause hearing not 
admitted - no error 

The court did not err  by excluding the testimony given a t  the probable 
cause hearing by witnesses absent from the trial where defendant had at- 
tempted to contact the witnesses through private investigation but had not 
subpoenaed them. 

3. Criminal Law (1 138- failure to find mitigating factor of strong provoca- 
tion - no error 

The court did not er r  by failing to  find the mitigating factor of strong 
provocation where, after the original altercation which evidenced a threat or 
challenge to  defendant by the victim, defendant proceeded to his residence six 
blocks away, obtained a shotgun and shells, and returned to the vicinity of the 
original fight. G.S. 15A-1340.4(a)(2)i. 

APPEAL by defendant from Allsbroole, Judge. Judgment 
entered 6 October 1983 in Superior Court, PITT County. Heard in 
the  Court of Appeals 11 March 1985. 

Defendant was indicted for assault with a deadly weapon 
with intent t o  kill inflicting serious injury. On the day the case 
was called for trial, defendant moved for a continuance for the  
purpose of obtaining two absent witnesses. The trial judge denied 
the  motion. 

The State's evidence tended to  show that  on the  evening of 6 
May 1983, Curtis Brown, accompanied by his girlfriend, was col- 
lecting admission a t  the  entrance of the  Rocking Palace, a local 
nightclub. Brown was armed with a .22 caliber pistol in a shoulder 
holster underneath his jacket. As defendant exited the Rocking 
Palace, he made some suggestive remarks to Brown's girlfriend. 
Brown followed the  defendant outside the  club and demanded 
that  he apologize. Defendant refused and a fight ensued in which 
Brown hit defendant several times and knocked him out. Brown 
did not display his pistol. He returned to the club and gave his 
pistol t o  his girlfriend, who left t o  go home. Approximately twen- 
t y  minutes later Brown left the club. As he  approached his car, he 
noticed the  defendant walk from behind another car toward him. 
Defendant said, "You jumped on me when I was drunk while 
ago." Brown asked him "did he want some more of what he got." 
A t  tha t  point, Brown "saw him bring something from his 
side. . . . The only thing I remember is when I saw him bringing 
something up from his side everything went black." Charles 
Crandell testified that  he was parked in a nearby car, saw defend- 
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ant carrying something, and then heard two shotgun blasts. 
Brown sustained gunshot wounds to the face and chest. 

Defendant testified that after the first altercation with 
Brown he ran several blocks to  his residence and secured his 
shotgun. He returned to  the vicinity of the Rocking Palace to 
retrieve his glasses, hat and coat and carried the shotgun with 
him in case any more trouble developed with Brown. As he ap- 
proached the  Rocking Palace, he placed the shotgun behind a 
nearby church building and called to  a friend, Gary Smith, t o  see 
if he could find defendant's hat and coat. Defendant then saw 
Brown and his brother, James, and heard Brown yelling a t  him to 
"come here." Defendant retrieved his shotgun and was leaving 
the area when he heard two pistol shots and heard bullets pass 
close by him. As he was running he fired one shot in the direction 
of Brown and his brother. Donald Ray Williams testified that he 
heard two pistol shots before the shotgun blast and that  he had 
seen James Brown with a .38 caliber pistol earlier that  night. 

Defendant was convicted of assault with a deadly weapon in- 
flicting serious injury, a violation of G.S. 14-32(b). The court found 
as a factor in aggravation that defendant had a prior conviction 
for a criminal offense punishable by more than sixty days' con- 
finement. The court found no mitigating factors and that  the fac- 
tors in aggravation outweighed those in mitigation. Defendant re- 
ceived a seven year sentence, four years in excess of the 
presumptive term. Defendant appealed. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General James E. Magner, Jr., for the State. 

Arthur M. McGlauflin, for defendant appellant. 

MARTIN, Judge. 

Defendant assigns as  error the denial of his motion for a con- 
tinuance, the exclusion of prior testimony from the probable 
cause hearing, and his sentencing. For the reasons which follow, 
we find no error  in defendant's trial and sentencing. 

[I] Defendant first assigns as  error the trial court's denial of his 
motion to continue in order to obtain witnesses on his behalf. 
Defendant does not contend the trial court abused its discretion 
in denying his motion for continuance; rather, he asserts a s  error 
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the denial of his constitutional rights, arguing the testimony of 
the absent witnesses was necessary to establish his claim of self- 
defense. See State v. Chambers, 53 N.C. App. 358, 280 S.E. 2d 
636, cert. denied 304 N.C. 197, 285 S.E. 2d 103 (1981). If a motion 
for a continuance is based on a right guaranteed by the federal 
and state constitutions, the question presented is one of law and 
not of discretion. State v. Brower, 289 N.C. 644, 224 S.E. 2d 551 
(1976). Defendant "must show both that there was error in the 
denial of the motion and that he was prejudiced thereby before he 
will be granted a new trial." State v. Thomas, 294 N.C. 105, 111, 
240 S.E. 2d 426, 431-32 (1978). Prejudicial error amounts to a 
denial of a substantial right, or, in other words, defendant must 
show that if the error had not occurred, there is a reasonable 
possibility that the result of the trial might have been materially 
more favorable to him. Johnson v. Heath, 240 N.C. 255, 81 S.E. 2d 
657 (1954). 

Applying this standard to the case at  bar, we find that de- 
fendant's rights under the federal and state constitutions were 
not denied him. Due process requires that defendant be allowed a 
reasonable time and opportunity to produce competent evidence 
in defense of the crime with which he is charged and to  confront 
his accusers with other testimony. State v. Baldwin, 276 N.C. 690, 
174 S.E. 2d 526 (1970). The record discloses that defendant was 
given the opportunity to fairly prepare and present his defense. 
The indictment had been pending since June 1983. Although the 
witnesses had testified a t  the probable cause hearing, defendant 
had not been able to locate them on a t  least one previous occasion 
when the case was set for trial. Still, defendant had not sub- 
poenaed the two witnesses to be present a t  the October trial. Ad- 
ditionally, both the defendant and Donald Ray Williams testified 
with regard to the pistol shots heard before the shotgun blast, 
i.e., defendant's claim of self-defense. Defendant has failed to 
demonstrate that the lack of testimony from the two witnesses 
was prejudicial to  him. Their testimony would not have added 
anything more than corroboration to his defense. See State v. 
Davis, 61 N.C. App. 522, 300 S.E. 2d 861 (1983). Defendant's con- 
stitutional rights have not been denied; this assignment of error 
is overruled. 

[2] Defendant next assigns error to the trial judge's exclusion of 
the prior testimony of the absent witnesses at  the probable cause 
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hearing. Defendant sought t o  introduce this prior testimony 
through cross-examination of the victim Brown, who was not able 
t o  identify the person who testified a t  the probable cause hearing, 
only that he "heard that someone said that i t  was two or three 
shots fired." He also sought, on cross-examination, to elicit the 
testimony of the State's witness, Charles Crandell, that he had 
heard Howard Kennedy testify a t  the probable cause hearing that  
Kennedy had heard pistol shots before the shotgun was fired. 

When the original witness is unavailable, his testimony a t  a 
preliminary stage of the same cause is admissible under the prior 
testimony exception to the hearsay rule and may be proved by 
the testimony of a person who heard it. See Brandis on North 
Carolina Evidence, 5 145. A witness is unavailable if he is dead, 
insane, beyond the reach of a summons, or the proponent of the 
prior testimony is unable, despite due diligence, t o  obtain the at- 
tendance of the witness. See N.C. Evid. R. 804. While defendant 
asserts that he exercised due diligence to obtain the attendance 
of the witnesses by attempting to contact them through his 
private investigation, we find that  defendant has failed to  meet 
the unavailability requirement necessary before the prior testi- 
mony may be admitted. Although the indictment had been pend- 
ing since June 1983, defendant had not subpoenaed the two 
witnesses t o  be present at  the October trial. In essence, defend- 
ant's justification for the absence of the witnesses was that they 
were "merely temporarily unavailable." From the record before 
us, defendant has not made a sufficient showing that the 
witnesses were unavailable. This assignment of error is over- 
ruled. 

[3] Defendant finally contends there was evidence which was un- 
contradicted and manifestly credible in accord with the rule set  
forth in State v. Jones, 309 N.C. 214, 306 S.E. 2d 451 (19831, which 
required the court during the sentencing to find the mitigating 
factor that  defendant acted under strong provocation. G.S. 
15A-1340.4(a)(2)i. Defendant has failed to  show that he acted under 
strong provocation. While the original altercation evidenced a 
threat  or challenge by the victim to the defendant, see State v. 
Puckett, 66 N.C. App. 600, 312 S.E. 2d 207 (19841, the ensuing 
events of defendant proceeding to  his residence six blocks away, 
obtaining a shotgun and shells, and then returning to the vicinity 
of the  original fight manifest actions more consistent with a prior 
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determination to seek out a confrontation rather than a state of 
passion without time t o  cool placing defendant beyond control of 
his reason. The trial judge did not er r  in failing to find the miti- 
gating circumstance of "strong provocation" under G.S. 15A- 
1340.4(a)(2)i, and therefore did not e r r  in sentencing the defendant 
to a term in excess of the presumptive term. 

Defendant received a fair trial and fair sentencing hearing. 

No error. 

Chief Judge HEDRICK and Judge WELLS concur. 

THE NORTHWESTERN BANK v. JAMES E. RASH AND WIFE, SHIRLEY R. 
RASH 

No. 8429SC720 

(Filed 2 April 1986) 

1. Fraud 1 12 - misrepresentation of ownership - absence of detriment 
Defendants failed to make out a case of fraud entitling them to cancella- 

tion of a note given to plaintiff bank for the purchase of real property based on 
the bank's misrepresentation that it owned the property where defendants 
received the title to the property for which they contracted. The fact that this 
title was delivered from someone other than the plaintiff does not establish 
fraud by plaintiff. 

2. Fraud 1 5- absence of reliance on misrepresentation 
Defendants failed to make out a case of fraud entitling them to cancella- 

tion of a note given to plaintiff bank for the purchase of real property based on 
the bank's misrepresentation of the amount of rent the property was produc- 
ing where the evidence showed that defendants executed the note sued on 
some sixteen months after they learned that the bank's representation was 
false and that defendants thus did not rely on such representation in executing 
the note. 

3. Fraud 1 12- failure to show false statement 
Defendants\vidence failed to show that plaintiff bank's representation as 

to the value of repairs made to property purchased by defendants was false so 
as to entitle defendants to cancellation of a note given for the property on the 
basis of fraud. 

4. Fraud 1 3.1- promissory representation-failure to show intent not to comply 
Defendants' evidence was insufficient to show that plaintiff was guilty of 

fraud in promising to take back property sold to defendants if defendants 
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could not make money on the property where there was no evidence from 
which a jury could find that plaintiff made the promise to take back the prop- 
erty with no intent to honor it. 

APPEAL by defendants from Snepp, Judge. Judgment entered 
11 January 1985 in Superior Court, RUTHERFORD County. Heard 
in the Court of Appeals 7 March 1985. 

This is a civil action wherein the plaintiff sued on a note ex- 
ecuted by the defendants. The defendants answered admitting ex- 
ecution of the note, but counterclaimed seeking a cancellation of 
the note on the grounds that it was procured through fraud. The 
case came on for trial during the 9 January 1984 Civil Session of 
Rutherford County Superior Court. At the close of defendants' 
evidence the court granted plaintiffs motion for a directed 
verdict against the defendants as to the cormterclaim and for 
plaintiff on its principal claim. Judgment was entered against de- 
fendants for $51,082.59. From this judgment, defendants appeal. 

George R. Morrow for plaintiff appellee. 

Brenda S. McLain for defendant appellants. 

ARNOLD, Judge. 

The sole issue presented for review is whether the court 
erred in granting plaintiffs motion to dismiss defendants' 
counterclaim a t  the close of the defendants' evidence. Believing 
the trial court properly found that defendants had failed to pro- 
duce sufficient evidence to submit the issue of whether the plain- 
tiff had fraudulently procured the execution of the note upon 
which it sued, we affirm the trial court's judgment. 

The record indicates that this case was tried before a judge 
and jury. The record further shows that at  the close of the de- 
fendants' evidence the plaintiff moved to dismiss defendants' 
counterclaim, and that this motion was granted. Motions to 
dismiss pursuant to Rule 4Ub) of the North Carolina Rules of 
Civil Procedure are applicable only in cases where the matter is 
tried before a judge sitting without a jury. The proper motion in 
the present case would have been a motion for a directed verdict 
pursuant to Rule 50(a) of the North Carolina Rules of Civil Pro- 
cedure. However, defendants made no objection to the improper 
motion, thus, we will treat the court's o ~ d e r  as having been 
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entered pursuant to a motion for a directed verdict under Rule 
50(a). Hamm v. Texaco Inc., 17 N.C. App. 451, 194 S.E. 2d 560 
(1973). 

A directed verdict is proper only when taking non-movants' 
evidence as t rue and in the light most favorable to them the evi- 
dence is insufficient to justify a verdict for the non-movants. See 
Dickinson v. Puke, 284 N.C. 576, 201 S.E. 2d 897 11974). The 
evidence in the case sub judice, when taken in the light most 
favorable to the defendants, tended to show the following. In 
March 1979 James Rash and J. C. Allen, a vice-president of the 
Northwestern Bank in Forest City, discussed the possibility of 
Rash buying some rental property on which the Bank had recent- 
ly foreclosed. Allen agreed to let Rash have a 100% loan on the 
property a t  an interest ra te  ll/zO/o below the prime rate. Allen 
told Rash to  make the interest payment on the property for a 
year and if he couldn't handle the property, the Bank would take 
the property back. Allen also told Rash that each of the nine rent- 
al houses were rented, and each house bringing in $80 per month 
in rent.  Finally, Allen told Rash that $20,000 in repairs had 
recently been made on the houses. Rash, relying upon these state- 
ments and a belief that the bank owned the property, agreed to 
purchase the property. On 20 March 1979, Rash and his wife 
bought the property and executed a $48,500 note payable on de- 
mand. Interest was to accrue a t  a rate  of 9% per annum and was 
payable on demand, quarterly. Shortly after the transaction, the 
defendants received a deed for the property from Richard Mor- 
row. After taking over the property the defendants learned that 
not all the houses were rented and that those houses which were 
rented were only bringing in $40 per month. The defendants also 
learned that several of the units needed extensive repairs. De- 
fendants held the property for a year, and then began discussions 
with Allen about the plaintiff taking back the property. On 26 
June 1980, the defendants signed a second note. the one which is 
the subject of this action, in the amount of $48,500 with an in- 
terest rate  of 9 %  which called for 59 monthly payments of 
$616.24 with a final balloon installment payment of $30,294.88 
which was to be paid on 7 July 1985. Following the execution of 
the seeond note the defendants made six payments of principal 
and interest, six payments of interest only and one $5,000 pay- 
ment toward the reduction of the principal. The last payment 
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defendants made on the property was in August 1981. In March 
1982, Mr. Rash had a deed drawn which conveyed the property to  
t he  plaintiff. He tendered this deed along with the  surplus 
revenues which he had collected from the  property to  a bank of- 
ficial. The plaintiff refused t o  accept the  deed and the money. In 
June  1982, after demanding payment, plaintiff filed suit to  collect 
t he  note. 

In order t o  establish fraud the  defendants must show that  
the  plaintiff made a representation relating to  a material fact; 
that  t he  representation was false; that  plaintiff knew or should 
have known a t  the time it was made that  it was false; that  the  
false representation was made with the  intention that  it should be 
relied upon by the defendants; and that  the  defendants did in fact 
reasonably rely, to  their detriment, upon the  false representation. 
Johnson v. Insurance Co., 300 N.C. 247,266 S.E. 2d 610 (1980). The 
defendants argue that  the plaintiff made four false representa- 
tions each of which entitled them t o  prevail on the  counterclaim. 
These representations were (a) that  the plaintiff owned the prop- 
erty; (b) that  each of the rental units was bringing in $80 rent per 
month; (c) tha t  $20,000 in repairs had been done upon the prop- 
erty; and (dl that  if the  defendants could not make a profit on the  
property the  plaintiff would take the property back and cancel 
the  note. We will examine each of defendants' contentions 
separately to  determine whether defendants have presented suffi- 
cient evidence to warrant the submission of the  counterclaim to  
the  jury based upon these allegedly fraudulent representations. 

[I] First,  we consider defendants' contention that  they made out 
a case of fraud based upon the  bank's misrepresentation of who 
owned the  property. While a misrepresentation regarding owner- 
ship is a representation relating t o  a material fact, the defendants 
have failed t o  offer any evidence from which a jury could find 
tha t  they relied upon the representation to  their detriment. The 
defendants received a fee simple title, the  title for which they 
contracted, to  the property. The fact that  this title was delivered 
from someone other than the  plaintiff does not serve to  establish 
fraud on the  part of the plaintiff. 

[2] Next, plaintiff contends that  the  bank misrepresented the 
rental value of the  property. Statements regarding past or pres- 
en t  ren ts  received from a property have frequently been held to  
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be representation of a material fact upon which a claim for fraud 
may be predicated if the other elements of the tort are present. 
37 C.J.S. Fraud 5 54. However, the evidence indicated that the 
defendants executed the note sued upon some sixteen months af- 
ter  learning of the bank's representation regarding the amount of 
rent which the property was producing was incorrect, thus, the 
evidence fails to show that the defendants relied upon this mis- 
representation. 

[3] Defendants also contend that the plaintiff misrepresented 
the amount of repairs which had been done on the property. 
While they have offered evidence that some of the properties 
were in need of repair, they also offered evidence that some re- 
pairs had been made upon the property. There is no evidence as 
to the value of these repairs, therefore, they have failed to show 
that the representation as to the value of the improvements was 
false. This contention is also subject to the same defect as the 
contention regarding the misrepresentation of the company's 
rental value, because the evidence shows that the defendants 
were aware of the property's state of repair when they signed the 
note upon which the plaintiff has sued. 

[4] Finally, defendants rely upon the contention that the plaintiff 
defrauded them by promising to take property back if the defend- 
ants could not make a profit on the deal, and then refusing to 
honor this promise. The general rule is that an unfulfilled promise 
cannot be the basis for an action for fraud unless the promise is 
made with no intention to carry it out. Pierce v. Insurance Co., 
240 N.C. 567, 83 S.E. 2d 493 (1954). Our examination of the record 
reveals no evidence from which a jury could find that the plaintiff 
made the promise to take back the property with no intent to 
honor it. 

For the above stated reasons the judgment of the trial court 
is 

Affirmed. 

Judges EAGLES and PARKER concur. 
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STATE OF NORTH CAROLINA v. DEBORAH KAYE TEMPLES 

No. 8421SC824 

(Filed 2 April 1985) 

1. Homicide ff 19.1 - self-defense-general reputation of victim admitted- error 
In a prosecution for the murder by defendant of her allegedly abusive hus- 

band, the trial court erred by admitting evidence of the decedent's general 
reputation in the community. The State may offer evidence of a homicide vic- 
tim's character for peace and quiet in rebuttal of evidence of the deceased's 
character for violence, but it may not go further and introduce evidence of the 
victim's general good character. 

2. Homicide ff 15- murder by abused wife-suicide note-not relevant 
In a prosecution for the murder by defendant of her husband, the court 

erred by admitting for impeachment a note allegedly written by defendant in 
contemplation of suicide. The note was not relevant for impeachment; further- 
more, the prejudicial impact of the inflammatory contents outweighed any con- 
ceivable probative value. 

3. Homicide 8 28.3 - self-defense - abuse of language - no evidence supporting in- 
struction 

Where defendant was charged with the murder of her husband, the court 
erred by instructing the jury that one enters a fight voluntarily if she uses 
toward her opponent abusive language calculated to bring on a fight where 
there was no evidence from which a jury could find that defendant used such 
language. 

4. Homicide 8 28.3- self-defense-instruction on effect of defendant's aggres- 
sion - not supported by evidence 

In a prosecution for murder, the court erred by instructing the jury that a 
defendant acting in self-defense is guilty of voluntary manslaughter if she was 
the aggressor in bringing on the fight where the record contains no evidence 
that defendant was the aggressor; however, defendant did not properly raise 
the assignment of error under App. Rule lO(bK2). 

5. Criminal LBW ff 167- errors not prejudicial considered alone-collectively 
prejudicial 

In a prosecution for murder where the court erred by admitting evidence 
of the deceased's general reputation, admitting a suicide note allegedly written 
by defendant, and giving instructions on abusive language and self-defense not 
supported by the evidence, the errors did not alone rise to the level of prejudi- 
cial error, but collectively raised a reasonable possibility that a jury would 
have reached a different verdict had those errors not occurred. 

APPEAL by defendant from Seay, Judge. Judgment entered 
21 March 1984 in Superior Court, FORSYTH County. Heard in the 
Court of Appeals 11 March 1985. 
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Defendant was charged in a proper bill of indictment with 
murder. She was found guilty of second degree murder. From a 
judgment imposing the presumptive sentence of fifteen years, 
defendant appealed. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Catherine McLamb, for the State. 

Harrell Powell, Jr., and Lawrence J. Fine for defendant, a p  
pellunt. 

HEDRICK, Chief Judge. 

Evidence introduced at  trial tends to show the following: 
Defendant and the deceased were married in 1981. Their marital 
relationship was tumultuous, characterized by violent arguments 
and separations followed by periods of affection and recon- 
ciliation. When Mr. Temples consumed alcohol, he often became 
verbally and physically abusive toward defendant. Defendant tes- 
tified that on the evening of 7 August 1983 Mr. Temples was 
drinking heavily and that she and her husband began to argue. 
She stated that Mr. Temples cursed her, pushed her to the floor, 
and threatened to hurt her if she got up. Defendant said that Mr. 
Temples then undressed and went into the bathroom to shower, 
leaving defendant crying on the floor. Defendant stated she 
reached for some Kleenex and saw a pistol she habitually carried 
in her pocketbook. Mrs. Temples testified that she took out the 
gun and put it to her head, contemplating suicide. She realized 
that she did not want to die just as her husband opened the 
bathroom door. The defendant testified that she then approached 
her husband, saying, "I love you, . . . please hold me," and that 
Mr. Temples reached for the gun, saying, "[Ylou put that gun up 
to your god damn head and I'll help you pull it, I'll help you pull 
that trigger, you just hold it up there and I'll put my hand on it 
and pull it." Defendant testified that she believed the deceased in- 
tended to kill her and so closed her eyes, fired the gun, and then 
closed the bathroom door. Evidence introduced a t  trial tends to 
show that the gun was fired five times and that three bullets 
struck the deceased. The bullet that inflicted the fatal wound 
entered the deceased's back. Forensic evidence tends to show 
that the fatal bullet was fired from a distance in excess of two 
feet. 
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[l] By her first assignment of error  defendant contends the  
court improperly admitted evidence of the  decedent's general 
character and reputation in the community. We agree. While the  
S t a t e  may offer evidence of a homicide victim's character for 
peace and quiet in rebuttal of evidence of the deceased's 
character for violence, State v. Johnson, 270 N.C. 215, 154 S.E. 2d 
48 (19671, it may not go further and offer evidence of the victim's 
general good character. State v. Champion, 222 N.C. 160, 22 S.E. 
2d 232 (1942). In the instant case, the S ta te  offered testimony, 
over defendant's objections, by five witnesses as  to Mark 
Temples' general good character. We hold the  court erred in ad- 
mitting this evidence. 

[2] Defendant next assigns error to  the  admission into evidence 
of State's Exhibit No. 18, a note apparently written in contempla- 
tion of suicide and allegedly written by defendant. The record 
shows tha t  this note was found with numerous other papers and 
clippings in a shoulder bag in a closet in the apartment shared by 
defendant and her husband. The writing, which was neither dated 
nor signed, made reference to  the  writer's experiences with 
drugs, abortion, and incest. The record reveals that  Judge Seay 
conducted a voir dire on the admissibility of this exhibit, and then 
ruled tha t  the  note could be admitted. On objection and further 
argument by counsel, however, the court reversed its ruling and 
excluded the  exhibit. Following the close of the  State's case on 
rebuttal,  the  district attorney inadvertently handed State's Ex- 
hibit No. 18 to  a juror, and defendant moved for a mistrial. The 
court then granted the State's motion to  re-open i ts  case, allowed 
State's Exhibit No. 18 into evidence, and instructed the  jury that  
t he  note was to  be considered only for impeachment purposes. 
The record contains no ruling by the court on defendant's motion 
for a mistrial. 

We agree with defendant that  the court erred in admitting 
the  challenged writing into evidence. We find the  State's argu- 
ment a s  to  this exhibit's relevance for impeachment purposes 
totally unpersuasive; furthermore, in addition t o  its collateral 
nature, we observe that  the  contents of this document a re  inflam- 
matory, with the potential prejudicial impact under the cir- 
cumstances far outweighing any conceivable probative value of 
this evidence. See State v. Strickland, 208 N.C. 770, 182 S.E. 490 
(1935). 
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[3] By Assignment of Error No. 10, defendant contends that the 
court erred in instructing the jury that "One enters a fight volun- 
tarily if she uses toward her opponent abusive language which 
considering all the circumstances is calculated and intended to 
bring on a fight." Defendant argues that the record is devoid of 
evidence tending to show that defendant used abusive language 
toward Mark Temples on the morning of 8 August 1983. We 
agree, and hold that, because there is no evidence from which the 
jury could find that defendant voluntarily entered a fight with 
the deceased based on her use of abusive language calculated to 
bring on such a fight, the court erred in instructing the jury on 
this aspect of the law. See State v. Cameron, 284 N.C. 165, 171, 
200 S.E. 2d 186, 191 (19731, cert. denied, 418 U.S. 905, 94 S.Ct. 
3195, 41 L.Ed. 2d 1153 (1974) ("[A] trial judge should not give in- 
structions to  the jury which are not supported by the evidence 
produced a t  the trial."). 

[4] Defendant's next contention is set out in her brief as follows: 

The trial court committed reversible error by instructing 
the jury that self-defense was not available to  the defendant 
if she was the aggressor when there was no evidence in the 
record that  the defendant was the aggressor. 

Defendant has not properly raised this assignment of error under 
Rule 10(b)(2), North Carolina Rules of Appellate Procedure, which 
in pertinent part provides: "In the record on appeal an exception 
to instructions given the jury shall identify the portion in ques- 
tion by setting it within brackets or by any other clear means of 
reference." We point out, however, that it is error for the court to 
charge the jury that a defendant, if otherwise acting in self- 
defense, is guilty of voluntary manslaughter if he was the ag- 
gressor in bringing on the fight where the record contains no 
evidence that the defendant was the aggressor. State v. Miller, 
223 N.C. 184, 25 S.E. 2d 623 (1943); State v. Tann, 57 N.C. App. 
527, 291 S.E. 2d 824 (1982); State v. Ward, 26 N.C. App. 159, 215 
S.E. 2d 394 (1975). 

[5] "A defendant is entitled to a fair trial but not a perfect one." 
Lutwak v. United States, 344 U.S. 604, 619-20, 73 S.Ct. 481, 490, 
97 L.Ed. 593, 605 (1953). Our courts have repeatedly said that a 
defendant has the burden of demonstrating not only error, but 
also that  the error complained of was prejudicial, i.e., that there 
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is a reasonable possibility that a different verdict would have 
been reached had the errors not been committed. See, e.g., State 
v. Milby and State v. Boyd, 302 N.C. 137, 273 S.E. 2d 716 (1981); 
State v. Chapman, 294 N.C. 407, 241 S.E. 2d 667 (1978). We do not 
hold today that any of the errors discussed above, standing alone, 
rise to the level of prejudicial error. When the errors committed 
by the trial judge are considered collectively, however, we believe 
there is indeed a reasonable possibility that the jury would have 
reached a different verdict had these errors not occurred. Conse- 
quently, we hold that defendant is entitled to a 

New trial. 

Judges WELLS and MARTIN concur. 

STATE OF NORTH CAROLINA v. JAMES CARL COATS 

No. 848SC436 

(Filed 2 April 1985) 

1. Larceny @ 7.2- felonious larceny-sufficient evidence of value 
The State's evidence of the value of stolen goods was sufficient to support 

defendant's conviction of felonious larceny where it tended to show that de- 
fendant took the victim's purse which contained fifty dollars, a check for 
approximately $650, and three diamond rings which had cost $2,100 when pur- 
chased some twenty years before. 

2. Larceny @ 6.1- cost of stolen property 
Testimony that stolen rings had cost $2,100 when purchased twenty years 

before was admissible in a prosecution for larceny of the rings. 

3. Criminal Law @ 66.1 - in-court identification - opportunity for observation 
The trial court properly permitted a witness to identify defendant as the 

perpetrator of a larceny where the witness clearly testified that she had an op- 
portunity to observe defendant and that she based her in-court identification 
on her observation of defendant committing the larceny. 

APPEAL by defendant from Strickland, Judge. Judgment en- 
tered 2 December 1983 in Superior Court, WAYNE County. Heard 
in the Court of Appeals 17 January 1985. 

Defendant was indicted and tried for felonious larceny of the 
following items which were in a purse belonging to Jeanne Mel- 
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rose: fifty dollars, a United States government check for approx- 
imately $650, a diamond wedding band, and an engagement ring. 
The total value of the stolen items listed in the indictment was 
$2,115. 

At trial the evidence for the State tended to show the follow- 
ing. On 2 April 1983, Melrose went to Bogart's, a nightclub. She 
sat down in a booth, and then went to the restroom leaving her 
grey purse and sweater in the booth. When Melrose returned to 
her table, there were other people sitting there. As Melrose 
looked unsuccessfully for her purse, Karen Temple, who was sit- 
ting in the booth, told her that she had seen someone take the 
purse and sweater. Temple pointed out the defendant, who was 
leaving the club, as the man who had taken the purse. 

Goldsboro Police Officer Cecil Lupton testified that on 2 
April 1983 he went to Bogart's with another officer and searched 
defendant's truck and the surrounding area, but they did not find 
the purse or the sweater. 

Karen Temple saw defendant pick up Melrose's purse and 
sweater and walk out the back door. Temple identified defendant 
to Melrose and the police officer. A month later defendant called 
Temple and arranged a meeting. When Temple saw defendant she 
recognized him as the man who took the purse, but because she 
was scared she told defendant that she knew he had not taken 
the purse. 

Beth Hooks testified that on 5 April 1983 defendant asked 
her to give the purse to Melrose's daughter. Defendant opened 
the purse in front of Hooks and inventoried the contents: ten 
dollars, the government check and some other items; there were 
no rings. 

Defendant, testifying on his own behalf, said that he went to 
Bogart's with his friend, Charles. They sat in a booth, took off 
their coats, ordered setups, and went to the restroom. When they 
returned their seats were taken and their coats and fifth of gin 
were gone. The police officers arrived and searched defendant 
and his truck for Melrose's purse. The following Monday defend- 
ant found the purse, and he returned it to Bogart's. A woman 
named Sandra called defendant and asked him to contact Temple. 
Defendant called Temple, they met in a parking lot in front of a 
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grocery store, Temple told defendant she knew he had not stolen 
the purse. Defendant tape recorded their conversation. 

The jury returned a verdict of guilty of felonious larceny. 
From the judgment and sentence of three years, the presumptive 
term, defendant appeals. 

Attorney General Edmisten b y  Assistant Attorney General 
Daniel F. McLawhorn for the State. 

John W. Dees for defendant appellant. 

PARKER, Judge. 

[I] In his first assignment of error defendant argues that the 
trial court erred in failing to grant his motion to dismiss a t  the 
close of all evidence. The evidence is sufficient to withstand 
defendant's motion to dismiss if, when viewed in the light most 
favorable to the State, there is substantial evidence of all essen- 
tial elements of the offense. State v. Brackett, 306 N.C. 138, 291 
S.E. 2d 660 (1982). 

The essential elements of larceny are that defendant (1) took 
the property of another; (2) carried it away; (3) without the 
owner's consent; and (4) with the intent to  permanently deprive 
the owner of the property. State v. Perry, 305 N.C. 225, 287 S.E. 
2d 810 (1982). Larceny of goods valued a t  more than $400 is a 
Class H felony. G.S. 14-72(a). Defendant contends that there was 
insufficient evidence of the value of the stolen goods to support 
the charge of felonious larceny, and his motion to dismiss should 
have been granted. We do not agree. 

The State's evidence tended to show that defendant took 
Melrose's purse which contained fifty dollars, a check for approx- 
imately $650, and three diamond rings. When viewed in the light 
most favorable to the State, these items together were clearly 
worth more than $400. 

[2] Defendant next assigns error to the trial court's failure to 
strike Melrose's testimony that the rings had cost $2,100. Melrose 
testified that  the rings were twenty years old, and described 
them as a yellow gold wedding ring with five little diamonds, a 
yellow gold engagement ring with a diamond in the middle and 
two smaller diamonds on each side, and a third yellow gold ring 
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with a cluster of eight or nine diamonds. As the evidence that the 
rings had originally cost $2,100 was admissible, State v. Dicker- 
son, 20 N.C. App, 169, 201 S.E. 2d 69 (1973); see State v. McCam- 
bridge, 23 N.C. App. 334, 208 S.E. 2d 880 (1974); see generally, 1 
Brandis on North Carolina Evidence § 128 (2nd ed. 1982), defend- 
ant's assignment of error is overruled. 

[3] In his third assignment of error defendant argues that the 
trial court erred in allowing Temple to identify him as the alleged 
perpetrator. Temple testified that she "saw the purse and sweat- 
e r  in [defendant's] hand when he moved. He finished his drink, set 
his cup down, then he walked through that back door and we 
went and sat  down." Her in-court identification was based on her 
observation of defendant committing the larceny: 

I pointed [defendant] out to [Melrosel-I said, "That's the 
man that carried the purse and sweater out." And then I 
went back inside and I sat down and in a few minutes [Mel- 
rose] came back inside and asked me would I go back out in 
the hall because the police was out there. 

Q .  (Mr. Ferguson) This man that you identified to Ms. Mel- 
rose, who was that? 

I A. Who was the man? 

I Q .  Yes, ma'am. 

I A. That man over there, Mr. Coats. 

Temple clearly testified that she had an opportunity to ob- 
serve defendant, and she based her in-court identification on her 
observations when the purse was stolen. Moreover, any lack of 
certainty in this identification would go to  the weight and not the 
admissibility of the testimony. State v. Billups, 301 N.C. 607, 272 
S.E. 2d 842 (1981). 

We have carefully considered defendant's assignments of er- 
ror and find 

No error. 

Chief Judge HEDRICK and Judge WHICHARD concur. 



114 COURT OF APPEALS 

State v. Williamson 

STATE OF NORTH CAROLINA v. VERNON DOMAN WILLIAMSON 

No. 8426SC382 

(Filed 2 April 1985) 

1. Larceny 1 7.4- doctrine of recent possession-evidence sufficient 
The trial court properly allowed the jury to rely on the doctrine of recent 

possession and the evidence was sufficient to support defendant's convictions 
for felonious breaking or entering and felonious larceny where defendant was 
seen in the vicinity of the house which was broken into carrying a brown radio 
under his arm and a silver portable radio with a broken speaker by the handle, 
those radios matched the description of the radios identified as the only items 
missing from the house, and the occupants of the house testified that they had 
listened to one radio and that the other had been on a bookcase the morning of 
the larceny. 

2. Arson and Other Burnings Q 4.2- evidence insufficient-inference on inference 
There was insufficient evidence to sustain defendant's arson conviction 

where the jury had to first infer that defendant was in the building based 
upon his possession of the stolen radios, and from that infer that he willfully 
and wantonly set the house on fire. 

3. Criminal Law 8 98.2- witnesses conferring after sequestration-no evidence 
of collusion - no error 

The court did not er r  by allowing three of the State's witnesses to confer 
together with the prosecutor after the court granted the parties' motion to se- 
quester where one of the witnesses had testified and been dismissed, one had 
testified and was subject to recall but was never recalled, the third was ap- 
proaching the end of his testimony, and there was no evidence of collusion. 

APPEAL by defendant from Burroughs, Judge. Judgments en- 
tered 15 September 1983 in Superior Court, MECKLENBURG Coun- 
ty. Heard in the Court of Appeals 11 January 1985. 

Defendant was indicted for and convicted of felonious break- 
ing or entering and felonious larceny and one count of second 
degree arson. He was sentenced to  three years for the  breaking 
or entering and larceny convictions and to twelve years for the 
arson conviction. 

Attorney General Rufus L. Edmisten, b y  Assistant Attorney 
General George W. Lennon, for the State. 

Appellate Defender Adam Stein, b y  Assistant Appellate De- 
fender Robin E. Hudson for defendant appellant. 
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JOHNSON, Judge. 

The State presented evidence tending to show that a fire 
broke out in the back bedroom of a house located at  1325 W. 
Sixth Street in Charlotte at  approximately 2:00 p.m. on 3 June 
1983. The occupants of the house, Mrs. Annie B. Thompson and 
her daughter, Edna Thompson, were away from the house when 
the fire broke out. Upon learning of the blaze, they returned to 
the house where they discovered the screen had been torn off the 
back window of the bedroom. They also discovered two radios 
were missing: Mrs. Thompson's brown, flat, eight to ten inch long 
clock radio, and her daughter's gray and silver portable radio, 
which was approximately eighteen inches long and had a broken 
speaker on one side. The daughter's radio had been in the back 
bedroom. 

Mr. James Caraway, who reported the fire at  approximately 
2:15 p.m., testified that he saw defendant standing outside the 
house a t  1325 W. Sixth Street some time before the fire started. 
Mrs. Edna Hyatt, a back door neighbor of the Thompsons, testi- 
fied that she was at  her clothesline in her back yard at  approx- 
imately 2:00 p.m. on 3 June 1983 when she saw defendant walk 
through her back yard coming from Sixth Street carrying a small 
brown radio under one arm, and carrying a silver radio with a 
broken speaker, approximately eighteen inches long, by the 
handle. About five minutes later she heard the fire alarm. 

Mr. Hunter Lacy, an expert in fire investigation, testified 
that in his opinion the fire started in the rear corner of the rear 
bedroom and that it had been intentionally set using a chemical 
accelerant. A chemist who analyzed charred wood fragments from 
the house testified that there were components of pine oil and 
gasoline in the fragments. 

Defendant presented testimony from several witnesses that 
he was a t  the movies from approximately 12:45 p.m. to 7:00 p.m. 
on the date of the fire. Mr. A. P. Wilson, the owner of the house 
a t  1325 W. Sixth Street, testified that Mrs. Thompson had had 
trouble with her son for breaking out windows in the residence 
and that she had taken out a warrant against her son a few 
months before. He also testified that there were broken windows 
in the front of the house as well as in the back bedroom. Officer 
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Lacy conceded on cross-examination that the fire could have 
started in a housecoat on the floor. 

(11 Defendant contends that the evidence was insufficient to sup- 
port defendant's conviction on any count because the court im- 
properly allowed the jury to rely upon the doctrine of recent 
possession. The doctrine of recent possession is a rule of law 
which raises a presumption of one's guilt of larceny of goods 
through one's possession of those goods recently after the 
larceny. State v. Bell, 270 N.C. 25, 153 S.E. 2d 741 (1967). In addi- 
tion, when there is sufficient evidence that a building has been 
broken into and goods taken therefrom, the doctrine raises a 
presumption from one's possession of such goods recently after 
the breaking and entering that such person broke and entered the 
building. State v. Lewis, 281 N.C. 564, 189 S.E. 2d 216, cert. 
denied, 409 U.S. 1046, 34 L.Ed. 2d 498, 93 S.Ct. 547 (1972). To in- 
voke the doctrine the State must prove beyond a doubt that (1) 
the goods were stolen; (2) the goods were in defendant's custody 
and control to the exclusion of others and (3) defendant possessed 
the property recently after the larceny. State v. Maines, 301 N.C. 
669, 273 S.E. 2d 289 (1981). There must be clear and direct evi- 
dence of each of these elements. See id. 

The State's evidence in the present case showed defendant 
was seen in the vicinity of the house which was broken into carry- 
ing a brown radio under his arm and a silver portable radio, ap- 
proximately eighteen inches long, with a broken speaker, by the 
handle. These radios matched the description of the radios iden- 
tified as  the only items missing from the house. Mrs. Thompson 
testified that she had listened to her brown radio earlier that 
morning. Her daughter testified that her radio was on the book- 
case when she left the house that morning a t  10:30. The State, 
therefore, presented clear and direct evidence that defendant 
possessed stolen goods recently after the larceny. The evidence 
was therefore sufficient to support defendant's convictions for 
felonious breaking or entering and felonious larceny. 

[2] The evidence, however, was not sufficient to sustain defend- 
ant's arson conviction. Arson is the malicious and willful burning 
of the dwelling house of another. State v. Oxendine, 305 N.C. 126, 
286 S.E. 2d 546 (1982). To convict defendant of arson, the jury had 
to infer first that defendant was in the building based upon his 
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possession of the stolen radios, and from that infer that he willful- 
ly and wantonly set the house on fire. This the jury could not do. 
Such a stacking of inferences is not permissible. See State v. 
Maines, supra. As the District of Columbia Court of Appeals 
stated in United States v. Carter, 522 F. 2d 666, 679 (19751, "to 
allow the  jury to infer from [the defendant's] possession of the 
recently stolen items that he attempted to burn the [building] 
would 'accord the evidence more than its natural probative force,' 
ie., the attempted burning, the inferred fact, is not, beyond a 
reasonable doubt, a corollary of possession of recently stolen 
property, the fact proved." 

[3] Defendant's remaining contention is that the court commit- 
ted prejudicial error by allowing three of the State's witnesses to 
confer together with the prosecutor after the court had granted 
the parties' motion to sequester the witnesses. The purpose of a 
sequestration order is to prevent the witnesses from hearing the 
testimony of other witnesses and colluding with each other. State 
v. Carswell, 40 N.C. App. 752, 253 S.E. 2d 635, disc. rev. denied, 
297 N.C. 613,257 S.E. 2d 220 (1979). At the time of the conference, 
one of the three witnesses had testified and had been dismissed; 
the second witness, Edna Thompson, had testified and was sub- 
ject to recall but was never recalled; and the third witness, Mr. 
Lacy, the arson investigator, was approaching the end of his 
testimony. We can find no evidence of collusion. This contention 
has no merit. 

For the foregoing reasons we hold the court erred in denying 
defendant's motion to dismiss the arson charge. In all other 
respects we find no error. The results are: 

As to  defendant's convictions for felonious breaking or enter- 
ing and felonious larceny, 

No error. 

As to defendant's conviction for second degree arson, 

Reversed. 

Judges BECTON and MARTIN concur. 
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STATE OF NORTH CAROLINA v. DANNY PRESTON MICHAEL 

No. 8418SC745 

(Filed 2 April 1985) 

Constitutional Law @ 49- waiver of right to counsel-absence of thorough inquiry 
by court 

The trial court erred in permitting defendant to  waive counsel and pro- 
ceed pro se  without specifically advising defendant of the permissible range of 
punishments and determining whether defendant understood the  consequences 
of his decision t o  proceed pro se as  required by G.S. 15A-1242. 

APPEAL by defendant from Albright, Judge. Judgment 
entered 17 November 1983 in GUILFORD County Superior Court. 
Heard in the Court of Appeals 6 March 1985. 

Defendant was indicted for felonious breaking or entering, 
two counts of felonious larceny, second degree burglary, and 
larceny after breaking and entering. On 24 October 1983, defend- 
ant appeared before the Guilford County Superior Court, Judge 
Wood presiding, at  which time defendant refused appointment of 
counsel and requested to proceed pro se. The trial court granted 
defendant's motion, defendant signing a written waiver of his 
right to counsel. 

Defendant was tried and convicted on 17 November 1983 for 
second degree burglary and larceny after breaking and entering. 
He was sentenced to consecutive terms of imprisonment totaling 
twenty years. Defendant appealed. 

Attorney General Rufus L. Edmisten, by Special Deputy At- 
torney General John R. B. Matthis and Assistant Attorney 
General James C. Gulick, for the State. 

Appellate Defender Adam Stein, by Assistant Appellate 
Defender David W. Dorey, for defendant. 

WELLS, Judge. 

Defendant assigns three errors to the trial court, the prin- 
cipal assignment being whether defendant's waiver of counsel was 
a knowing and intelligent waiver of his constitutional right to 
counsel. Because we must order a new trial for the court's failure 
to follow the mandates of N.C. Gen. Stat. § 15A-1242 (1983) and as 
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the other alleged errors would not likely recur at  retrial, we will 
only discuss the principal assignment of error. 

It is hornbook law that the Sixth Amendment of the Con- 
stitution of the United States as applied to the states through the 
Fourteenth Amendment guarantees an accused the right to coun- 
sel in criminal cases, e.g., Gideon v. Wainwright, 372 U.S. 335 
(1963), and guarantees the accused the right to waive representa- 
tion by counsel and to conduct his own defense. E.g., Faretta v. 
California, 422 U.S. 806 (1975). The Supreme Court has held that 
an accused's waiver of the right to counsel and to proceed pro se 
must be a voluntary relinquishment of a known right. E.g., Ed- 
wards v. Arizona, 451 U.S. 477 (1981); Estelle v. Smith, 451 U.S. 
454 (1981); see generally R. Price, N.C. Crim. Trial Prac. 7-1 
(1980 and 1983 Supp.). 

The North Carolina General Assembly has enacted specific 
guidelines for trial courts to employ when an accused desires to 
proceed pro se: 

A defendant may be permitted a t  his election to proceed 
in the trial of his case without the assistance of counsel only 
after the trial judge makes thorough inquiry and is satisfied 
that  the defendant: 

(1) Has been clearly advised of his right to the assistance 
of counsel, including his right to the assignment of counsel 
when he is so entitled; 

(2) Understands and appreciates the consequences of this 
decision; and 

(3) Comprehends the nature of the charges and pro- 
ceedings and the range of permissible punishments. 

G.S. 5 158-1242. The wording of the statute and the decisions of 
our appellate courts clearly demonstrate that the provisions of 
the statute are mandatory in every case where an accused re- 
quests to proceed pro se. State v. McCrowre, 312 N.C. 478, 322 
S.E. 2d 775 (1984) (trial court was required to make inquiry to 
determine if defendant understood the statutory factors); State v. 
Gerald, 304 N.C. 511, 284 S.E. 2d 312 (1981) (statute sets forth the 
prerequisites necessary before a defendant may waive his right to 
counsel); State v. Thacker, 301 N.C. 348, 271 S.E. 2d 252 (1980) 
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(statute fully satisfies the constitutional requirement that waiver 
of counsel must be knowing and voluntary); State v. Simmons, 56 
N.C. App. 34, 286 S.E. 2d 898 (trial court must make a thorough 
inquiry to determine whether t o  allow or deny the request t o  pro- 
ceed pro se in accordance with the statute), disc. rev. denied and 
appeal dismissed, 305 N.C. 591, 292 S.E. 2d 12 (1982). 

A t  defendant's pretrial hearing on 24 October 1984, he re- 
quested to  proceed pro se. The following exchange occurred: 

THE COURT: The Court informs you that  you have a right 
t o  have a lawyer to  represent you in this matter . . . wherein 
you are  charged . . . [with the crimes enumerated previous- 
ly]. 

The Court informs you that  in these cases that you have 
a right t o  have a lawyer represent you. Do you want me to 
appoint a lawyer to  represent you in each of these cases? 

THE DEFENDANT: No, sir. 

THE COURT: All right, sir. Let him sign a waiver waiving 
his right to have a lawyer in these cases. 

THE DEFENDANT: I'd like to  go ahead and represent 
myself when it comes time for trial. I believe I can get myself 
across t o  a jury better than my lawyer could. 

The state, in its brief, properly concedes that  the trial court did 
not specifically advise the defendant of the permissible range of 
punishments and did not determine if defendant understood the 
consequences of his decision to  proceed pro se. 

The state, however, contends that  defendant made a knowing 
and intelligent waiver of his constitutional right to counsel 
despite the trial court's failure t o  follow the  statutory provisions 
of G.S. 5 15A-1242. This argument overlooks the dispositive ques- 
tion which is the court's failure t o  comply with the requirements 
of G.S. 5 15A-1242. The requirements of G.S. 5 15A-1242 are  man- 
datory, and we hold that  the trial court erred in failing to  under- 
take the  "thorough" inquiry required by the s tatute to determine 
if defendant understood the consequences of his decision to pro- 
ceed pro se and to  explain the range of permissible punishments 
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which could be imposed if defendant was found guilty of the 
crimes charged. 

Our decision is supported by State v. MeCrowre, supra. In 
MeCrowre, defendant waived his right to  counsel, believing he 
would be able to  obtain an attorney privately. At trial, defendant 
had not retained private counsel, he explained to  the court that 
he was ready for trial but he would not be able to competently 
conduct some aspects of the case, and he requested that the court 
assign counsel to  him. The trial court refused, stating that defend- 
ant had signed a written waiver of his right to trial counsel. Our 
supreme court noted that had defendant "clearly indicated that 
he wished to proceed pro se, the trial court was required to make 
inquiry to  determine" if the defendant understood the factors 
enumerated in G.S. 5 15A-1242. Id. The McCrowre court held that 
the  trial court had not complied with the statute and, therefore, 
erred in refusing to appoint counsel as  defendant requested. Id. 

For the reasons stated above the defendant must be and is 
hereby awarded a 

New trial. 

Judges WHICHARD and BECTON concur. 

STATE OF NORTH CAROLINA v. RONNIE BERNARD DURHAM 

No. 842696881 

(Filed 2 April 1985) 

1. Criminal Law ff 75.2- confession not coerced by threat to search house or 
defendant's knowledge of other contraband therein 

In a prosecution for first-degree burglary, felonious larceny, and assault 
with a deadly weapon with intent to kill inflicting serious injury, defendant's 
confession was properly admitted where the police had told defendant they 
would obtain warrants to search his home and defendant feared they would 
discover illegal explosives concealed there. The police merely gave defendant 
an accurate statement of the law and the fear that the police would discover il- 
legal explosives originated with defendant, not the police; moreover, defendant 
failed to except to any of the court's findings of fact. 
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2. Criminal Law 101- juror's inquiry about note-taking-objection by defend- 
ant - no instruction - no error 

There was no prejudicial error where the court did not instruct the jury 
that no notes could be taken as  mandated by G.S. 15A-1228 (1983) after a party 
objected. The court's explanation and the juror's answer indicate that  no notes 
were to  be taken and nothing indicates that any notes were ever taken, or, if 
so, that they had any effect on the jury's deliberations. 

3. Criminal Law B 177.1- inconsistency between verdict and judgment-no error 
Where the  verdict was guilty of assault with a deadly weapon, a misde- 

meanor, but the judgment reflected a conviction of felonious assault with a 
deadly weapon with intent to kill inflicting serious injury, a felony, the case 
was remanded to  make the  judgment consistent with the verdict. G.S. 14-32(a) 
(1981), G.S. 14-33(b) (Cum. Supp. 1983). 

APPEAL by defendant from Burroughs, Judge. Judgment en- 
tered 4 November 1983 in MECKLENBURG County Superior Court. 
Heard in the  Court of Appeals 13 March 1985. 

Defendant was indicted on charges of first degree burglary, 
felonious larceny, and assault with a deadly weapon with intent to  
kill inflicting serious injury. The State's evidence tended to  show 
that  the victim was in her bathroom when she saw a man in the  
hall. The intruder pushed his way into the bathroom and grabbed 
the  victim. She screamed, and the  man threatened her by holding 
a knife to  her throat. She grabbed the  knife and screamed again. 
The intruder ran from the apartment. The victim cut her hand on 
the  knife. She and her roommate later discovered a camera and 
some money missing. 

The victim could not identify the  intruder but police in- 
vestigation yielded palmprints a t  the  scene which matched de- 
fendant's. Defendant was arrested. After signing a form waiving 
his Miranda rights, he was confronted by police with the  above 
account and the  palmprint match. Defendant then gave a state- 
ment identifying himself a s  the intruder. 

Defendant presented no evidence. The jury returned verdicts 
of guilty of first degree burglary, felonious larceny, and assault 
with a deadly weapon. The cases were consolidated for sentencing 
and the presumptive sentence for the  burglary imposed. Defend- 
an t  appealed. 
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Attorney General Rufus L. Edmisten, by Special Deputy At- 
torney General John R. B. Matthis and Assistant Attorney Gen- 
eral Philip A. Telfer, for the State. 

Public Defender Isabel Scott Day, by Assistant Public De- 
fender Mare D. Towler, for defendant. 

WELLS, Judge. 

[I] Defendant first assigns error to the admission of his confes- 
sion, alleging i t  was the  product of coercion. He does not chal- 
lenge the  arrest or the  procedures used to  obtain the  waiver of 
his Miranda rights, see Miranda v. Arizona, 384 U.S. 436 (1966); 
thus, no general rule requiring suppression applies. Instead, we 
consider the  totality of the  factual circumstances in the case. 
State v. Corley, 310 N.C. 40, 311 S.E. 2d 540 (1984). The factual 
findings of the trial co.urt in denying the motion are  conclusive if 
supported by any evidence. Id. Failure to  except to individual 
findings waives any challenge to the sufficiency of the evidence to 
support them. State v. Ford, 70 N.C.  App. 244, 318 S.E. 2d 914 
(1984). Defendant failed to except to any findings of fact, which 
are  therefore conclusive; they in turn support the court's conclu- 
sion that  the statement was voluntary. The assignment is there- 
fore overruled. Nevertheless, we have examined defendant's 
arguments and find them unavailing in any event. 

Defendant contends the police improperly threatened him by 
stating that  they could obtain warrants to search his home. We 
find no coercion: a t  worst, the police simply gave defendant a cor- 
rect statement of the  law. Having picked defendant up a t  home 
and only later arrested him for larceny, police needed search war- 
rants  t o  search defendant's home. Vale v. Louisiana, 399 U.S. 30 
(19'78). Not having found the  stolen property, but with a positive 
print match, the officers uradoubtedly had sufficient probable 
cause t o  obtain a warrant t o  search defendant's home for the 
missing property. See State v. Rook, 304 N.C. 201,283 S.E. 2d 732 
09811, cert. denied, 455 U S .  3.038 (1982). 

Defendant contends that  his fear that police would discover 
illegal explosives he had concealed at his home motlvsted his con- 
fession and rendered i t  the  product of coercion. This fear origi- 
nated with defendant, however, not with any pressures by police. 
The Hobson's choice, between confessing and being discovered 
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with illegal explosives, was solely of defendant's making. No un- 
constitutional overbearing of defendant's will occurred. State v. 
Branch, 306 N.C. 101, 291 S.E. 2d 653 (1982) (psychological coer- 
cion must originate with police); see Lynumn v. Illinois, 372 U.S. 
528 (1963). 

121 During preliminary jury instructions one of the jurors asked 
if the jury could take notes. The court explained that  the jury 
could take notes, but that  i t  would require special instructions. 
The court asked if the juror wanted the special instructions and 
the juror replied, "No, sir." Later,  while the jury was absent, the 
court discussed the matter with counsel. Defendant objected to  
the taking of notes, and the court promised to instruct the jury 
that  no notes could be taken. No instruction was given, however, 
and defendant now assigns error. He relies on N.C. Gen. Stat. 
5 158-1228 (19831, which apparently makes such instruction man- 
datory upon objection by any party. While the failure to instruct 
may have constituted error, defendant is not entitled to  a new 
trial unless he can show some effect thereof on the jury's de- 
liberations. N.C. Gen. Stat. 5 15A-1443(a) (1983). The court's ex- 
planation and the juror's answer indicate that  the juror 
understood that  no notes were to  be taken, and nothing indicates 
any notes ever were taken, or, if so, that  they had any effect on 
the  jury's deliberations. See State v. Ward, 286 N.C. 304, 210 S.E. 
2d 407 (19741, death sentence vacated, 428 U.S. 903 (1976). The 
assignment is therefore overruled. We conclude that  defendant 
received a fair trial, free of prejudicial error. 

[3] The jury returned a verdict of guilty of assault with a deadly 
weapon, a misdemeanor. N.C. Gen. Stat.  5 14-33(b) (Cum. Supp. 
1983). The judgment, however, reflects a conviction of felonious 
assault with a deadly weapon with intent to kill inflicting serious 
injury, a felony. See N.C. Gen. Stat. 5 14-32(a) (1981). The case 
must therefore be remanded to the Superior Court of Mecklen- 
burg County to correct the judgment and make it consistent with 
the verdict. State v. Williams, 31 N.C. App. 111, 228 S.E. 2d 668, 
disc. rev. denied, 291 N.C. 450, 230 S.E. 2d 767 (1976). 

No error  in the trial. 

Remanded for correction of judgment. 

Chief Judge HEDRICK and Judge MARTIN concur. 
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DIXIE MOTT ALGARY, EMPLOYEE, PLAINTIFF V. McCARLEY & CO., INC., EM- 
PLOYER V. PENNSYLVANIA NATIONAL INSURANCE CO., CARRIER, DE- 
FENDANTS 

No. 8410IC392 

(Filed 2 April 1985) 

1. Master and Servant ff 96- workers' compensation-evidence not in record on 
appeal - findings presumed correct 

The Industrial Commission's findings of fact that plaintiff has no disabling 
back, neck or emotional condition are presumed correct where plaintiff failed 
to include the evidence in the record on appeal. 

2. Master and Servant ff 69.1 - workers' compensation - disability benefits - re- 
turn to work before maximum recovery 

Plaintiff was not entitled to disability benefits under G.S. 97-31 for the 
period following her return to  work after surgery until she reached maximum 
recovery. 

APPEAL by plaintiff from opinion and award of the North 
Carolina Industrial Commission filed 27 October 1983. Heard in 
the Court of Appeals 3 December 1984. 

On 5 October 1976, while working at  her job as a 
stockbroker, plaintiff fell and fractured her right hip and her or- 
thopedic surgeon, Dr. Callison, replaced the femoral head with an 
Austin-Moore prosthesis. On 13 January 1977, though she was not 
fully recovered, plaintiff returned to work and thereafter worked 
regularly a t  the same job that she filled before, it not being until 
30 July 1979 that  Dr. Callison deemed that maximum recovery 
had been accomplished and rated her as having a 45 percent per- 
manent partial loss of use of the right leg. She received compen- 
sation for temporary total disability during the period she was 
out of work, but was paid no other workers' compensation until 
February, 1980, when by agreement of the parties, approved by 
the Industrial Commission on 5 March 1980, she was compensated 
for her 45 percent permanent partial loss of use of the leg in ac- 
cord with the schedule for injured bodily organs and members 
contained in G.S. 97-31. In the Fall of 1980 plaintiff began having 
increased pain in the injured hip and by letter to  the Industrial 
Commission dated 23 January 1981 she claimed a change of condi- 
tion and requested that her case be reopened. On 29 January 1981 
Dr. Callison examined plaintiff and found that  her leg loss of use 



126 COURT OF APPEALS [74 

- -- - - 

Algary v. McCarley & Co. 

was still 45 percent a s  before, though he also found some indica- 
tions of undue stress and wear in the joint. Plaintiffs pain 
continued and in June, 1981 she was examined by Dr. Willett, an- 
other orthopedic surgeon, who totally replaced the injured hip on 
4 August 1981. This operation reduced plaintiffs pain and she re- 
turned to  her job on 9 October 1981, though i t  was March of 1982 
before she was deemed to  have reached maximum recovery, a t  
which time it was again determined by her treating physician 
that  she still had a 45 percent permanent partial loss of use of the 
right leg. After returning to her job plaintiff has worked regular- 
ly a t  substantially the same earnings as  before or more. 

When the  re-opened case was heard the Deputy Commission- 
er ,  in addition to  the above stated facts, found that  plaintiffs in- 
creased pain was a substantial change of condition for the worse, 
the second operation was necessary, and she was entitled to  tem- 
porary total disability payments for the period she was out of 
work because of it. The Deputy Commissioner also found that  ex- 
cept for the two periods following surgery when she was out of 
work that plaintiff had not been and was not disabled and con- 
cluded that no further compensation was due her. The Deputy 
Commissioner's opinion and award was affirmed by the Full Com- 
mission, and plaintiffs appeal is therefrom. 

Harry DuMont for plaintiff appellant. 

Morris, Golding and Phillips, b y  James N. Golding, for de- 
fendant appellees. 

PHILLIPS, Judge. 

[I] Plaintiffs second contention, which it is more convenient to 
dispose of first, is that  the Commission erred in failing to award 
her compensation for injuries t o  her back, neck and emotions. In 
support of this contention plaintiff argues that the Commission 
should have found from the testimony presented by her orthope- 
dic and psychiatric witnesses that she had a disabling neck and 
back condition and a psychiatric disorder that had causally devel- 
oped from her hip injury. This contention must be and is rejected 
without either discussion or consideration of the legal principles 
that  could apply to  it, because plaintiff failed to include the 
transcript of the evidence in the record on appeal and we have no 
basis a t  all for holding that  the Commission's findings of fact that 
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she has no disabling or  incapacitating back, neck or emotional con- 
dition are  either inadequate or erroneous, as  plaintiff contends. 
Under the circumstances the Commission's findings of fact a re  
presumed to  be correct, Fellows v. Fellows, 27 N.C. App. 407, 219 
S.E. 2d 285 (19751, and our review is limited to  determining 
whether the Commission's findings of fact support its conclusions 
of law and the award made. Worsley v. S. & W. Rendering Co., 
Inc., 239 N.C. 547, 80 S.E. 2d 467 (1954). We are of the opinion 
that  they do. 

121 The plaintiffs only other contention, that the Commission 
erred in failing to  award her disability benefits under G.S. 97-31 
for the  period following her return to work after each operation 
until maximum recovery was achieved, can be determined from 
the record before us, however, and we overrule it also. Her main 
reliance is upon the provision in G.S. 97-31 which directs that 
when one of the bodily organs, members or parts listed therein is 
lost or  its use impaired, the injured worker "shall be paid for 
disability during the healing period," a s  well as for the impair- 
ment or  loss according to  the schedule therein contained. I t  has 
already been held, however, that the healing period within the 
meaning of G.S. 97-31 does not include time when an injured 
worker is able t o  and does work a t  his or her regular job. 
Crawley v. Southern Devices, Inc., 31 N.C. App. 284, 229 S.E. 2d 
325 (1976), disc. rev. denied, 292 N.C. 467, 234 S.E. 2d 2 (1977). 
Furthermore, by statutory definition disability in a workers' com- 
pensation case "means incapacity because of injury to  earn the 
wages which the employee was receiving a t  the time of injury in 
t he  same or  any other employment," G.S. 97-2(9), and according to 
the  Commission's findings of fact, in which no error is perceived 
from the  record before us, plaintiffs ability to work and earn has 
not been reduced, notwithstanding the severity of her injury. Fi- 
nally, since the Commission's findings and the rest of the record 
certified to us, which is all that  we have to go by, shows that  the 
only injury plaintiff sustained was an injury to a bodily member 
covered by G.S. 97-31, her compensation after returning to her 
job is limited to  t he  schedule stated in the statute, whether earn- 
ing capacity has been impaired or  not, Little v. Anson County 
Schools Food Service, 295 N.C. 527, 246 S.E. 2d 743 (19781, and 
that  amount was paid to  her long ago. 
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Affirmed. 

Judges ARNOLD and WELLS concur. 

PYDIA JONES v. MURDOCH CENTER 

No. 8410IC635 

(Filed 2 April 1985) 

Master and Servant Q 65.2- workers' compensation-back injury causing ruach- 
noiditis - permanent total disability 

Where injury to plaintiffs back led to  arachnoiditis, which causes severe 
recurrent pain, numbness and weakness in plaintiffs lower back, legs, arms, 
shoulder and chest and renders her incapable of holding any kind of job, all of 
plaintiffs injury was not to the back, and she is entitled to  compensation for 
permanent total disability under G.S. 97-29 rather than only for impaired back 
function under G.S. 97-31. 

APPEAL by defendant from opinion and award of the North 
Carolina Industrial Commission filed 22 December 1983. Heard in 
the  Court of Appeals 7 February 1985. 

In 1978, plaintiff suffered a back injury that  is admittedly 
covered by the  Workers' Compensation Act. Because of the injury 
she underwent a myelogram and three different operations, the 
last one in January 1980, when it was established that  she has 
arachnoiditis as  a consequence of either the  myelogram or the 
previous surgery. The arachnoid is one of the thin membranes 
that  envelopes the  brain and spinal cord, and arachnoiditis is an 
inflammation of that  membrane. The inflammation plaintiff had 
scarred the  arachnoid tissues around the  roots of various nerves 
that  emanate from her lumbar spine, and the contraction of those 
scarred tissues causes pain in various places throughout the  body 
that  a r e  served by those nerves. Because of this she suffers 
severe recurrent pain, numbness and weakness in her lower back, 
legs, arms, shoulders and chest that  has rendered her incapable of 
holding any kind of job and of even putting on her hose, combing 
her hair, and driving a car. Her condition is not correctable by 
surgery or otherwise. At  the  hearing before the Deputy Commis- 
sioner plaintiffs doctor testified in effect that  a s  a result of the 
injury plaintiff has a 35 percent permanent impairment of the 
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back and is also totally and permanently disabled. The Deputy 
Commissioner, though finding that  plaintiff is in fact totally and 
permanently disabled a s  a result of the  arachnoiditis, concluded 
that  her only injury is t o  the back and awarded her compensation 
for the  impaired back function in accord with the schedule set  out 
in G.S. 97-31. Plaintiff appealed to  the Full Commission, which 
vacated the  Deputy Commissioner's conclusion that  her only in- 
jury is t o  the  back and awarded her compensation for permanent 
and total disability under the provisions of G.S. 97-29. Defendant's 
appeal is from that award. 

Edmundson & Catherwood, by  John W. Watson, Jr. and Rob- 
ert K. Catherwood, for plaintiff appellee. 

At torney General Edmisten, by  Assistant Attorney General 
Sandra M. King, for defendant appellant. 

PHILLIPS, Judge. 

The sole question presented is whether the Full Commission 
erred in awarding plaintiff compensation for permanent total dis- 
ability under G.S. 97-29. That plaintiff is in fact totally and per- 
manently incapable of holding any gainful employment because of 
the  cornpensable injury sustained is overwhelmingly established 
by the  evidence and defendant does not argue otherwise. What 
defendant contends is that  since the injury was to  her back and 
disability t o  the  back is included in the  compensation schedule for 
specific bodily members and organs contained in G.S. 97-31 that 
her compensation is limited to  t he  schedule for back injuries 
therein stated. G.S. 97-31 does provide, a s  defendant emphasizes, 
that  t he  compensation therein authorized "shall be in lieu of all 
other compensation." Nevertheless, this contention has been re- 
jected by our Supreme Court under similar circumstances on sev- 
eral different occasions, and for the  abiding reason that  our 
workers' compensation law mandates compensation for all injuries 
tha t  result from a work-related accident. Perry v. Hibriten Fur- 
niture Co., 296 N.C. 88, 249 S.E. 2d 397 (1978); Little v. Anson 
County Schools Food Service, 295 N.C. 527, 246 S.E. 2d 743 (1978). 
These decisions make plain that our workers' compensation law 
with respect t o  impaired bodily organs and members listed in G.S. 
97-31 is a s  follows: When all of a worker's injuries a re  included in 
the  schedule set  out in G.S. 97-31 his compensation is limited to 
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that  provided for in the statutory schedule without regard to his 
ability or inability to earn wages. When all of a worker's injuries 
a re  not included in the schedule contained in G.S. 97-31 and the 
worker's earning capacity has been permanently, but only partial- 
ly, impaired he is entitled to the scheduled compensation provid- 
ed for in G.S. 97-31 and an award for permanent partial disability 
a s  provided for in G.S. 97-30. When all of a worker's injuries are 
not covered by the schedule contained in G.S. 97-31 and the 
worker's earning capacity has been totally and permanently im- 
paired, he is entitled to  an award for permanent and total disabili- 
t y  under the  provisions of G.S. 97-29. 

That the law as above stated was correctly applied to plain- 
t i f f s  case by the Full Commission is clear, we think, and we af- 
firm the award made. All of her injury is not to her back for the 
simple reason that  the nerves that  emanate from the spinal cord 
do not serve just the back. They radiate into and serve other 
parts of the body, and the injured nerves which radiate into and 
serve plaintiffs arms, legs, shoulders and chest have made it im- 
possible for her t o  work and do many other things a s  well. Under 
strikingly similar circumstances the same decision was arrived a t  
in Fleming v. K-Mart Corp., 67 N.C. App. 669, 313 S.E. 2d 890 
(1984), aff i l ,  312 N.C. 538, 324 S.E. 2d 214 (1985h which we deem 
controlling here. In that  case because injury to the back led to 
arachnoiditis, which caused pain in the feet and legs, making it 
impossible for plaintiff to  hold a job, it was held that  all of plain- 
t i f f s  injury was not t o  the back and that he was entitled to total 
and permanent disability payments under G.S. 97-29, rather than 
back disability payments under G.S. 97-31. 

Affirmed. 

Judges WEBB and MARTIN concur. 
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STATE OF NORTH CAROLINA v. RANDY WILLIAMS 

No. 849SC652 

(Filed 2 April 1985) 

Criminal Law 8 14- car stolen in North Carolina-defendant arrested in car in 
District of Columbia-no evidence of possession in North Carolina 

In a prosecution for felonious possession of stolen property, the trial court 
lacked jurisdiction where the evidence showed only that an automobile was 
stolen in North Carolina and defendant was arrested while driving that 
automobile later that  evening in Washington, D.C. There was no evidence to  
support a conclusion that defendant possessed the car in North Carolina. G.S. 
15A-134. 

APPEAL by defendant from Clark, Judge. Judgment entered 
13 March 1984 in Superior Court, Vance County. Heard in the 
Court of Appeals 13 February 1985. 

Defendant was charged in a bill of indictment for felonious 
larceny of an automobile and for felonious possession of stolen 
property. The evidence showed that: On 5 October 1983, a blue 
Chevrolet Citation was stolen from Henderson Honda in Hender- 
son, North Carolina. There is no indication as  to  the circum- 
stances surrounding the taking of the automobile. Later  that 
evening, defendant Williams was arrested in Washington, District 
of Columbia, for driving without a D.C. permit. I t  was later 
discovered that  the defendant was driving the same automobile 
stolen from Henderson Honda. Williams denies having any 
knowledge of the theft and insists that  he received the car from a 
female friend. 

The State  did not produce any evidence contradicting the 
defendant's denial of the offense. The jury found the defendant 
not guilty of felonious larceny and guilty of felonious possession 
of stolen property. Defendant appeals alleging that: (1) the trial 
court lacked jurisdiction to t ry  or convict him; 12) that  the trial 
court deprived him of his right to  counsel by permitting defense 
counsel to  withdraw and allowing him to  proceed pro se without 
ascertaining if he knowingly waived his right to  counsel; and (3) 
the court erred in failing to instruct the jury of the lesser includ- 
ed offense of unauthorized use of a motor conveyance. 
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Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Tiare B. Smiley, for the State. 

Appellate Defender Adam Stein, by Assistant Appellate De- 
fender Robin E. Hudson, for the defendant-appellant. 

JOHNSON, Judge. 

The first issue to be addressed is whether North Carolina 
had jurisdiction to prosecute and convict the accused for the 
felonious possession of stolen property when there is no evidence 
that  the  offense occurred partly or wholly within the state. 

I t  is well settled law that an act must have occurred within 
the territorial boundaries of the s tate  to be punishable as a crime 
in the state. State v. Jones, 227 N.C. 94, 40 S.E. 2d 700 (1946). 
There a re  few exceptions to this rule. However, prosecution may 
occur in conspiracy cases when the offense is executed inside the 
s ta te  but formed outside the state. State v. Overton, 60 N.C. App. 
1, 36, 298 S.E. 2d 695, 716 (19821, disc. rev, denied, 307 N.C. 581, 
299 S.E. 2d 653 (1983). Similarly, G.S. 15A-134, allows the prosecu- 
tion of offenses which occur partly within s ta te  boundaries. The 
instant case does not fall within any of these exceptions. 

There was no evidence presented which showed that  the 
defendant possessed the stolen vehicle in North Carolina. The 
evidence only established that defendant Williams had possession 
of the  car in the District of Columbia. The State contends that 
under the principles enunciated in State v. Batdorf, 293 N.C. 486, 
238 S.E. 2d 497 (19771, it made a prima facie showing of jurisdic- 
tion based on inferences sufficient for the jury to infer that the 
defendant possessed the car in North Carolina. We cannot accept 
the State's argument that the jury could have inferred, under the 
facts and circumstances, that the defendant took possession of the 
motor vehicle in North Carolina and drove i t  to  the District of 
Columbia. We find Batdorf clearly distinguishable from the case 
a t  bar. 

In Batdorf, the State presented the following evidence as 
support that  the crime occurred in North Carolina: (1) the murder 
weapon was concealed in North Carolina and recovered in North 
Carolina; (2) the victim's body was discovered in North Carolina; 
and (3) the materials with which the victim's body was bound and 
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weighted came from the North Carolina home of the defendant's 
girlfriend. These facts were undisputed and the Court held that 
these facts made out a prima facie showing of jurisdiction suffi- 
cient to carry the question to the jury. 

In the case at  bar, the State did not produce any evidence to 
support a conclusion that the defendant possessed the car in 
North Carolina. The bare fact that defendant possessed the car in 
the District of Columbia a few hours after its theft, without any 
supporting evidence is not sufficient to  establish a prima facie 
showing of jurisdiction to warrant its submission to the jury. The 
ruling in Batdorf does not allow inferences to be drawn so broad- 
ly without more substantiating evidence. There is not a rational 
connection between the defendant's possession of the stolen vehi- 
cle in Washington and the inference which the jury would be 
allowed to draw, that being the defendant possessed the car in 
North Carolina, to meet due process standards. State v. Batdorj 
supra. 

Since there are no acts or evidence indicating that the of- 
fense occurred wholly or partly within our sovereignty, the deci- 
sion of the trial court must be reversed. In view of this decision, 
there is no need to address the defendant's second and third 
assignments of error. 

Reversed. 

Chief Judge HEDRICK and Judge COZORT concur. 

STATE OF NORTH CAROLINA, ON RELATION OF PETER GILCHRIST, DISTRICT AT- 
TORNEY FOR THE 2 6 ~ ~  JUDICIAL DISTRICT V. JAMES EVERETT COGDILL 

No. 8426SC512 

(Filed 2 April 1985) 

1. Nuisance g 10- abatement of public nuisance-statement concerning convic- 
tion for solicitation for prostitution 

In an action to abate a public nuisance created by defendant's operation of 
a house of prostitution, the trial court did not abuse its discretion in denying 
defendant's motion for a new trial because counsel for the State said in his 
opening statement that defendant had been convicted of the crime of soliciting 
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for prostitution since evidence of defendant's conviction was admissible a t  trial 
under G.S. 19-3(b). 

2. Nuisance 8 11 - abatement of public nuisance - forfeiture of income - adoption 
of referee's report 

In an action to abate a public nuisance created by defendant's operation of 
a house of prostitution, the trial court did not er r  in adopting the referee's 
report and ordering the  forfeiture of the gross income estimated by the 
referee to  have been taken in by the operation of defendant's premises as a 
nuisance, although the report did not specify what amounts were received 
from the sale of books and magazines before entry of a preliminary injunction, 
where defendant had the opportunity to offer evidence as to  the  amount of 
gross receipts from the sale of books and magazines but failed to  do so, and 
where defendant did not object to  the report and note exceptions as provided 
in G.S. 1A-1, Rule 53(g)(2). 

3. Nuisance 8 10- abatement of public nuisance-admission of prior order 
In an action to abate a public nuisance, an order entered in a prior action 

perpetually enjoining defendant from operating a nuisance a t  this same loca- 
tion was admissible to  prove the  existence of the  nuisance and defendant's 
knowledge, acquiescence and participation therein. 

APPEAL by defendant from Griffin, Judge and Saunders, 
Judge. Orders and judgments were entered 18 May 1983 and 16 
December 1983 in Superior Court, MECKLENBURG County. Heard 
in the Court of Appeals 10 January 1985. 

On 31 January 1983 the State, on relation of Peter Gilchrist, 
District Attorney for the 26th Judicial District, filed a complaint 
under G.S. Chapter 19 seeking to have defendant's place of 
business, known as Adult Center and Blue Reflections, declared a 
nuisance and perpetually enjoining defendant from operating a 
public nuisance on the premises. Defendant's business had previ- 
ously, in 1981, been declared a nuisance and defendant perpetual- 
ly enjoined from operating a nuisance at  that location. 

At trial, plaintiff introduced evidence through several 
Charlotte police officers who testified that they had arrested 
some of defendant's employees for soliciting for prostitution, and 
that defendant's place of business had a reputation as being a 
house of prostitution. 

Defendant offered no evidence. 

At the close of plaintiffs evidence the trial judge submitted 
the following issues to the jury: 
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1. Was a public nuisance as defined by North Carolina 
General Statute 19-1 conducted on the property known as 
4409 North 1-85, Charlotte, North Carolina, as alleged in the 
petition and complaint from late 1978 to date? 

Answer: Yes 

2. Did the Defendant James Everett Cogdill know of the 
operation of the public nuisance, or, in the exercise of 
reasonable diligence should he have known of the operation 
of the nuisance during the time period stated? 

Answer: Yes 

Judgment was entered on the verdict on 18 May 1983, order- 
ing that  the nuisance known as Adult Center and Blue Reflections 
be abated, perpetually enjoining defendant from maintaining a 
nuisance at  that location and elsewhere in North Carolina. The 
judgment also provided that defendant forfeit an amount of 
money equal to the gross income from the unlawful commercial 
activity, this money to be shared equally by the City of Charlotte 
and Mecklenburg County. The trial judge appointed a referee to 
conduct the accounting pursuant to G.S. 19-6. 

The order and judgment based on the referee's report was 
filed 16 December 1983. 

From the entry of each judgment, defendant appealed. 

Paul L. Whitfield, P.A. b y  Paul L. Whitfield and Thomas H. 
Ainsworth 1.1 for plaintiff appellee. 

Keith M. Stroud for defendant appellant. 

PARKER, Judge. 

[I] In his first assignment of error defendant contends that the 
trial court erred in denying his motion for a new trial after 
counsel for the State, in his opening statement, said defendant 
had been arrested or convicted of the crime of soliciting for pros- 
titution. Under G.S. 1A-1, Rule 59, a new trial may be granted for, 
among other reasons, "[alny irregularity by which any party was 
prevented from having a fair trial" and "[m]isconduct of the jury 
or prevailing party." A trial court's discretionary order, pursuant 
to Rule 59, for or against a new trial upon any ground may 
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be reversed on appeal only when abuse of discretion is clearly 
shown. Worthington v. Bynum, 305 N.C. 478, 290 S.E. 2d 599 
(1982). Evidence of defendant's conviction is admissible a t  trial 
under G.S. 19-3(b) which provides, in pertinent part: 

[A]n admission or finding of guilt of any person under the 
criminal laws against lewdness, assignation, prostitution . . . 
a t  any such place, is admissible for the  purpose of proving 
the  existence of said nuisance, and is evidence of such 
nuisance and of knowledge of, and of acquiescence and par- 
ticipation therein, on the part of the  person charged with 
maintaining said nuisance. 

We find no abuse of discretion; defendant's assignment of error  is 
overruled. 

[2] In his second assignment of error defendant contends that  
t he  trial court erred in adopting the  referee's report. Defendant 
argues that  the  referee's report did not specify what amounts of 
money were received from sale of books and magazines before en- 
t r y  of the  preliminary injunction. Defendant, however, was pres- 
en t  a t  the  hearing and had the opportunity to  offer evidence as  to  
t he  amount of gross receipts from the sale of books and 
magazines. Moreover, defendant did not object t o  the report and 
note exceptions as  provided in G.S. 1A-1, Rule 53(g)(2). In the  
absence of exceptions to  the factual findings of the  referee, 
the  findings a re  conclusive, and where no exceptions are filed the 
case is to  be determined upon the referee's findings. State of 
North Carolina, on Relation of Peter Gilchrist v. Hurley, 48 N.C. 
App. 433, 269 S.E. 2d 646 (1980), review denied, 301 N.C. 720, 274 
S.E. 2d 233 (1981). Defendant's assignment of error  is overruled. 

[3] In his last assignment of error defendant contends that  the 
trial court erred in allowing the clerk of superior court to  read 
the  pleadings and orders from a prior case to  the jury. The 
pleadings and orders read to the jury consisted of an earlier 
nuisance action against defendant, in which he was perpetually 
enjoined from operating a nuisance a t  this same location, and the 
violation of which resulted in the case sub judice. Under G.S. 
19-3(b) t he  prior order was admissible for the purpose of proving 
the  existence of the  nuisance and defendant's knowledge, acquies- 
cence and participation. 
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For the reasons stated, we find 

No error. 

Judges ARNOLD and WELLS concur. 

STATE OF NORTH CAROLINA v. CAROL COFFEY 

No. 8425SC638 

(Filed 2 April 1985) 

1. Criminal Law @ 143.5 - probation revocation - evidence sufficient 
In an action to revoke defendant's probation, the evidence clearly sup- 

ported the court's finding that defendant failed to report to the probation 
officer a t  reasonable times and in a reasonable manner as directed by the pro- 
bation officer, and that was sufficient to support the court's order revoking 
probation. 

2. Criminal Law @ 134.4- Committed Youthful Offender designation-applies to 
women 

The trial judge erred by refusing to consider whether a defendant whose 
probation had been revoked should have been committed as a Committed 
Youthful Offender because he didn't think the youthful offender program ap- 
plied to women. Defendant met the criteria of G.S. 148-49.14 in that she was 
less than twenty-one when convicted and less than twenty-five when her pro- 
bation was revoked. 

APPEAL by defendant from Britt, Samuel E., Judge. Judg- 
ment entered 23 February 1983 in Superior Court, CALDWELL 
County. Heard in the Court of Appeals 5 March 1985. 

On 3 September 1981, defendant pleaded guilty to uttering of 
a forged instrument and received a three to five year prison 
sentence. This sentence was suspended, and defendant was placed 
on probation. On 19 October 1983, a probation violation report 
was filed which alleged the following probation violations: 

On or about September 13, 1983, the defendant left her place 
of residence a t  Rt. 1, Box 278, Mt. Herman Rd., Hudson, NC 
wilfully and without lawful excuse absconding supervision 
and thereafter failed to make her whereabouts known to the 
probationlparole officer in violation of the condition of proba- 
tion "Remain within the jurisdiction of the court unless 
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granted permission t o  leave by the court of her probation of- 
ficer." 

That the  defendant failed and refused to  maintain employ- 
ment during the  period of supervision as ordered without 
reasonable excuse, in violation of the  condition of probation 
that  she "Remain gainfully and suitably employed or faithful- 
ly pursue a course of study or  of vocational training that will 
equip her for suitable employment" and "notify the  probation 
officer if she fails t o  obtain or retain suitable employment." 

That the  defendant has failed to  cooperate with the proba- 
tionlparole officer sufficiently to  insure adequate supervision, 
having failed without reasonable excuse to keep scheduled 
appointments for the  first week of September 1983 and of Oc- 
tober, in violation of the  condition of probation that  she 
"Report as  directed by the  Court or her probation officer to  
the  officer a t  reasonable times and places and in a reasonable 
manner, permit the  officer t o  visit her a t  such times and 
places, answer all reasonable inquiries and obtain prior ap- 
proval from the  probationlparole officer and notify the  officer 
of, any change in address or employment." 

At  the  revocation hearing the  officer testified consistent with the  
allegations of the violation report. At the  close of the  evidence, 
t he  trial court found that  defendant had wilfully and without 
lawful excuse violated the  terms and conditions of the proba- 
tionary judgment. Upon so finding he revoked her suspended 
sentence. The court reduced the  sentence to  eight months. De- 
fendant's attorney requested the court to  consider whether she 
should be committed a s  a youthful offender. The court declined 
stating that  it didn't think the youthful offender program applied 
to  women. From the  judgment revoking her probation, defendant 
appealed. 

Attorney General Rufus L. Edmisten, by Associate Attorney 
Ellen B. Scouten, for the State. 

Whisnant, Simmons, Groome & Pike, by Fred D. Pike, for 
defendant appellant. 
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ARNOLD, Judge. 

[I] Defendant contends inter alia the court erred because there 
was insufficient evidence to  support its findings, conclusions and 
judgments. All that  is needed to  support the judgment revoking 
defendant's probation is evidence which "reasonably satisfies the 
trial judge in the exercise of his sound discretion that the defend- 
ant  has violated a valid condition on which the sentence was 
suspended." State  v. Freeman, 47 N.C. App. 171, 175, 266 S.E. 2d 
723, 725, disc. rev. denied 301 N.C. 99, 273 S.E. 2d 304 (1980). The 
evidence offered clearly supports the court's finding that defend- 
ant  failed to report t o  the probation officer a t  reasonable times 
and in a reasonable manner as  directed by her probation officer. 
This is sufficient t o  support the trial court's order revoking de- 
fendant's probation. 

121 Defendant also contends the  court erred by refusing to  con- 
sider whether she should have been committed as  a youthful 
offender. When counsel requested the youthful offender designa- 
tion, the  judge refused stating that  he didn't think the youthful 
offender program applied to  women. 

G.S. 148-49.14 in pertinent part provides: 

Whenever the court shall suspend the imposition or execu- 
tion of sentence and place a person on probation, the court 
shall not order commitment as  a committed youthful of- 
fender; however, if probation be subsequently revoked and 
the  active sentence of imprisonment executed, the court may 
a t  that  time commit the  person, if he is still under 25 years of 
age, t o  the custody of the Secretary of Correction as a com- 
mitted youthful offender. 

We find, consistent with this Court's opinion in State  v. Lewis, 38 
N.C. App. 108, 247 S.E. 2d 282 (19781, that  this language read in 
conjunction with the remainder of the s tatute requires the court 
t o  make a determination as to whether a defendant shall be com- 
mitted a s  a youthful offender in all cases where the defendant 
was less than 21 years of age when convicted and is less than 25 
years of age when their probation is revoked. The record in- 
dicates that  defendant meets both of these criteria. Thus, the 
trial court erred in refusing to consider whether she should have 
been committed as  a youthful offender. 
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We have carefully considered defendant's other contentions 
and find them to  be without merit. 

The case is remanded to  the Superior Court for a de novo 
sentencing hearing to  determine whether defendant would benefit 
from commitment as a youthful offender. 

Remanded for resentencing. 

Judges EAGLES and PARKER concur. 

IN THE MATTER OF: THE APPEAL OF R. J. REYNOLDS TOBACCO COMPANY FROM THE 

TAXATION OF FORSYTH COUNTY AND ITS AFFECTED MUNICIPALITIES OF CERTAIN TO- 
BACCO AT lOOOlb OF THE TAX RATE FOR 1983 

No. 8410PTC758 

(Filed 2 April 1985) 

Taxation 1 25.1- exemption for tobacco in storage 
Where Reynolds had described certain tobacco in its tax listing as "leaf 

tobacco in storage" and claimed a 100% exemption for imported leaf tobacco on 
"constitutional principles," Reynolds was entitled to  the 40% exemption under 
G.S. 105-277(a) where it was not disputed that Reynolds stored the tobacco for 
the purpose of manufacturing it into cigarettes and other tobacco products and 
that the  tobacco was aged for more than a year before processing. Reynolds did 
not have to  cite or make reference to the applicable statute in order to  qualify 
for or claim the  exemption because the application showed facts which entitled 
Reynolds to  the  exemption. G.S. 105-282.1la) (Cum. Supp. 1983). 

APPEAL by Forsyth County and i ts  affected municipalities 
from the 28 February 1984 decision of the  North Carolina Proper- 
t y  Tax Commission. Heard in the Court of Appeals 12 March 
1985. 

This appeal arises from a decision by the  North Carolina Tax 
Commission sitting as  the State  Board of Equalization and Re- 
view which ordered that  certain tobacco stored by the R. J. Reyn- 
olds Tobacco Company be taxed a t  sixty percent of the rates for 
real property and other tangible personal property within For- 
syth County. On 15 April 1983 Reynolds listed for taxes certain 
tobacco. I t  described it as  "Leaf Tobacco in Storage" and claimed 
a 100 percent exemption for imported leaf tobacco on "Constitu- 
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tional Principles." On 2 June 1983 the tax supervisor notified 
Reynolds that  the claim for 100 percent exemption for imported 
leaf tobacco was denied and the tobacco would be taxed a t  sixty 
percent of the tax rate. On 9 September 1983 the tax supervisor 
notified Reynolds that it had corrected a clerical error and the 
classification of the tobacco for taxation a t  a reduced rate for 
1983 was denied because an application for reduced rates had not 
been filed. 

Reynolds appealed to the North Carolina Property Tax Com- 
mission which ordered that the tobacco be taxed at  sixty percent 
of the rate for real property and other personal property. Forsyth 
County and its affected municipalities appealed. 

P. Eugene Price, Jr., and Jonathan I? Maxwell, for Forsyth 
County and its affected municipalities. 

Horton, Hendrick & Kummer, by Thomas L. Kummer and 
John A. Cocklereece, Jr., for R. J. Reynolds Tobacco Company. 

WELLS, Judge. 

N.C. Gen. Stat. 105-277(a) (1979) provides that any 
agricultural product held in storage by a manufacturer or proc- 
essor for manufacturing or processing which product is of such a 
nature to customarily require storage for more than one year in 
order to  age or condition the product for processing or manufac- 
turing shall be taxed at  sixty percent of the rate levied upon real 
property and other tangible personal property. There is no dis- 
pute that the tobacco in question in this case is qualified under 
G.S. 5 105-277(a) to be taxed at  the sixty percent rate. The ques- 
tion is whether Reynolds properly applied for tax treatment 
under G.S. 5 105-277(a) as it is required to do by N.C. Gen. Stat. 
5 105-282.1(a) (Cum. Supp. 1983) in order to establish its entitle- 
ment to the forty percent exemption. 

Appellant contends that no application was made for the for- 
ty  percent exemption under G.S. § 105-277(a). I t  argues that the 
application did not refer to G.S. 105-277(a) and nowhere does 
the application state that the tobacco was held for manufacturing 
or processing, a requirement for exemption under G.S. 5 105- 
277(a). The appellant argues that Reynolds applied specifically for 
a 100 percent exemption on "constitutional principles" based on 
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the fact that this was stored imported tobacco and therefore it 
was not an application for exemption under G.S. 5 105-277(a). 

Reynolds did not have to cite or make reference to the ap- 
plicable statute in order to qualify for or claim the applicable ex- 
emption allowed by the section, if the application showed facts 
which entitle the applicant to the exemption. In this case the ap- 
plication showed that Reynolds had the tobacco in storage. It is 
not disputed that Reynolds stored the tobacco for the purpose of 
manufacturing it into cigarettes and other tobacco products and 
that the tobacco was aged for more than a year before processing. 
These facts entitle Reynolds to the forty percent exemption. 
Although Reynolds asked for a 100 percent exemption, which was 
denied, this does not preclude the forty percent exemption to 
which it is entitled as shown by the application. 

Reynolds has argued that it was not required to make an ap- 
plication for the reduced rate because the preferential treatment 
for agricultural products is neither an exemption nor an exclu- 
sion. It has also argued that by the procedure used by the tax 
supervisor it was denied a substantive hearing before the Forsyth 
County Board of Equalization and Review. In light of our opinion 
we do not discuss these arguments. 

Affirmed. 

Judges BECTON and PARKER concur. 

WILLIE EVERETT, JR. v. U. S. LIFE CREDIT CORPORATION 

No. 8414DC666 

(Filed 2 April 1985) 

Uniform Commercial Code 1 45- secured transaction - repossession of collateral - 
redemption of collateral by debtor - repossession expenses - absence of notice 
of repossession 

A secured party who repossessed the collateral without judicial process 
upon default of the debtor may legally require the debtor, upon redemption of 
the collateral, to pay reasonable expenses incurred in retaking the collateral 
even though the secured party gave no notice of intention to repossess. G.S. 
259-503: G.S. 25-9-506. 
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APPEAL by defendant from Galloway, Judge. Judgment en- 
tered 14 March 1984 in District Court, DURHAM County. Heard in 
the Court of Appeals 5 March 1985. 

No brief filed for plaintiff appellee. 

J. Randolph Ward for defendant appellant. 

MARTIN, Judge. 

The sole question for our determination is whether a secured 
party, entitled to possession of collateral upon default by the 
debtor, may legally require the debtor, upon redemption of 
the collateral, to pay reasonable expenses incurred in retaking 
the collateral even though the secured party gave no notice of in- 
tention to repossess. We conclude that, because no such notice is 
required prior to repossession, the absence of notice does not 
preclude the secured party from recovering these expenses. 

On 3 December 1981, plaintiff obtained a loan from defend- 
ant, granting defendant a security interest in a 1970 Volkswagen 
automobile as security. Plaintiff defaulted in repayment of the 
loan, and on 28 August 1982, defendant employed American Lend- 
er's Company to effect a repossession of the automobile. The 
"self-help repossession" was accomplished during the night and 
without any notice to plaintiff. Defendant incurred expenses of 
$267.90 in retaking and storing the automobile. On 9 September 
1982 plaintiff sought to redeem the automobile and was charged 
the remaining principal balance, accrued interest, and the ex- 
penses incurred by defendant for the repossession. Plaintiff made 
the payment and then instituted this action to recover the 
amount which had been charged for repossession expenses. The 
district court held that because the plaintiff had been given no 
notice of defendant's intention to repossess the automobile, and 
thus no opportunity to voluntarily surrender it and avoid the ex- 
penses incurred by defendant in retaking the collateral, defendant 
was not entitled to charge the repossession costs to plaintiff upon 
redemption. 

G.S. 25-9-503 provides in part: 

Unless otherwise agreed a secured party has on default 
the right to take possession of the collateral. In taking pos- 
session a secured party may proceed without judicial process 



144 COURT OF APPEALS [74 

McLeod v. McLeod 

if this can be done without breach of the peace or may pro- 
ceed by action. [Emphasis supplied.] 

The statute expressly provides for a peaceable "self-help 
repossession," and contains no requirement that notice be given 
the debtor before repossession is accomplished. Other jurisdic- 
tions have held that, in the absence of an agreement to the con- 
trary, no prior notice of peaceable repossession is required by 
section 9-503 of the Uniform Commercial Code. See Day v. 
Schenectady Discount Gorp., 125 Ariz. 564, 611 P. 2d 568 (1980); 
Fulton National Bank v. Horn, 239 Ga. 648, 238 S.E. 2d 358 (1977); 
69 Am. Jur.  2d Secured Transactions 5 598, p. 495; 79 C.J.S. 
Supp. Secured Transactions 9 105(b), p. 122. Of course, if there is 
confrontation a t  the time of the attempted repossession, the 
secured party must cease the attempted repossession and proceed 
by court action in order to avoid a "breach of the peace." 

G.S. 25-9-506 provides that the debtor may redeem the repos- 
sessed collateral "by tendering fulfillment of all obligations 
secured by the collateral as well as the expenses reasonably in- 
curred by the secured party in retaking, holding and preparing 
the collateral for disposition . . . ." The right of the secured par- 
ty to recover these expenses is neither expressly nor impliedly 
conditioned upon the debtor having been given any notice or op- 
portunity to voluntarily surrender the collateral. 

The judgment of the trial court is therefore 

Reversed. 

Judges WEBB and PHILLIPS concur. 

EDWARD W. McLEOD, I11 v. LOUISA FARMER McLEOD 

Nos. 8412DC647, 8412DC755, 8412DC766 

(Filed 16 April 1985) 

1. Divorce and Alimony S 30- equitable distribution-inherited stock-active ap- 
preciation in value-marital property 

Where plaintiff inherited during the marriage, after an  exchange with his 
sister, 31.47 shares of a closely-held corporation, giving him an ownership in- 
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terest of approximately 30%, that interest qualifies as separate property 
under G.S. 50-20(b)(2). However, any increase in the value of the stock due to 
active rather than passive appreciation constitutes marital property subject to 
equitable distribution. 

2. Divorce and Alimony 1 30- equitable distribution-inherited stock in closely- 
held corporation - active appreciation -marital property - necessary findings 

In determining the value of stock owned by plaintiff husband in a closely- 
held corporation which is marital property subject t o  equitable distribution, 
the trial court must make findings as to: (1) the value of plaintiff husband's 
minority interest in the  corporation a t  the  time he inherited stock in the cor- 
poration during the marriage; (2) the value of plaintiffs controlling interest in 
the  corporation, gained when the corporation redeemed as treasury stock all 
outstanding shares except those owned by plaintiff, a t  the date of separation 
of the parties; (3) the difference between the two; and (4) the proportion of that 
difference that is due to active appreciation, i.e., attributable to funds, talent, 
or labor that are assets of the marital community. The resulting amount is 
marital property subject to equitable distribution. 

3. Divorce and Alimony 1 30- equitable distribution- stock in closely-held corpo- 
ration - redemption of other shares as treasury stock - active appreciation - 
marital property 

When plaintiffs minority interest in a closely-held corporation inherited 
during the marriage became the controlling stock of the corporation upon the 
corporation's redemption of all outstanding shares except those owned by 
plaintiff, the corresponding increase in value of plaintiffs shares resulted from 
active appreciation and constituted marital property subject t o  equitable 
distribution. 

4. Divorce and Alimony O 30- equitable distribution-closely-held corporation- 
guaranty of note-no creation of marital interest 

Defendant wife's signature guaranteeing a closely-held corporation's note 
given to  obtain funds to redeem as treasury stock all outstanding shares ex- 
cept those owned by plaintiff husband did not itself create a marital interest in 
the ownership of the corporation. 

5. Divorce and Alimony 1 30- equitable distribution-tenancy by the entireties 
-consideration from separate property -rebuttable presumption of gift 

Where a spouse furnishing consideration from separate property causes 
property to be conveyed to  the other spouse in the form of tenancy by the en- 
tireties, a presumption of a gift of separate property to the marital estate 
arises, which is rebuttable by clear, cogent, and convincing evidence. 

6. Divorce and Alimony g 30- equitable dietribution-camperltrailer-separate 
and marital interest-source of funds formula 

A camperltrailer financed and improved with funds from the sale of plain- 
tiff husband's separate property (corporate stock) and from bonuses plaintiff 
received from a closely-held corporation partakes of both separate and marital 
interests and should be apportioned according to  the  formula for source of 
funds-activelpassive appreciation (or depreciation) unless the court finds that 
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the parties have, by agreement meeting the requirements of G.S. 50-20(d), 
opted out of an equitable distribution with regard to the eamperltrailer. 

APPEALS by plaintiff and defendant- from Cherry, Judge. 
Judgment entered 1 February 1984 in District Court, CUMBER- 
LAND County. Heard in the  Court of Appeals 15  February 1985. 

The parties appeal from a judgment distributing marital 
property pursuant t o  the  Equitable Distribution Act, G.S. 50-20 
and 50-21. 

Charles S. Fox for plaintqf appellant. 

Jerome B. Clark, Jr., for defendant appellant. 

WHICHARD, Judge. 

Plaintiff and defendant were married in 1963 and divorced in 
1984. Two children were born of the marriage. 

In 1967 the parties purchased a house and lot which they 
held a s  tenants by the entirety. The court found that  defendant 
contributed $8,000 toward the down payment and plaintiff con- 
tributed $2,000. The parties assumed a mortgage for the balance 
of approximately $13,000. In 1980 the parties deeded this proper- 
t y  t o  defendant's parents. In exchange defendant's parents 
conveyed to them a house and lot located on Skye Drive in Fay- 
etteville. The parties held the Skye Drive property, worth 
$126,000 a t  the date of separation, as  tenants by the  entirety. The 
court concluded that "[dlefendant owns an eighty (80%) percent 
interest in said house . . . and that  the remaining twenty (20%) 
percent is marital property." The court then awarded the Skye 
Drive house and lot t o  defendant, adjudging i t  t o  be her "sole and 
separate property." The exact basis for the award is not clear 
from the  judgment or the  record. Nor is it clear whether the 
court was using the word "separate" a s  i t  is statutorily defined a t  
G.S. 50-20(b)(2). Plaintiff appeals from this award. 

In 1970 plaintiff inherited 61.23 shares of Edmac Trucking 
Company stock and 18.42 shares of Edmac Truck Sales and Serv- 
ice, Inc. (the corporation) stock. Before the stock was placed in 
plaintiffs name he exchanged the shares in Trucking Company 
with his sister for 13.05 shares of the corporation, giving him 
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31.47 shares of the corporation and an approximate ownership in- 
terest of thirty percent. 

In 1974 plaintiff, as president of the corporation, borrowed 
$225,000 on a note guaranteed by the parties. With these funds, 
plus $21,743.45 in corporate funds, the corporation redeemed as 
treasury stock all outstanding and issued shares except those 
owned by plaintiff. Plaintiff thus became sole owner of the cor- 
poration, from which he drew his primary income during the mar- 
riage. The court concluded "[tlhat Edmac Truck Sales & Service, 
Inc. is the sole and separate property of the Plaintiff and is not 
marital property." I t  awarded him the corporation. Defendant ap- 
peals. 

In 1978 plaintiff purchased a camper with dividends paid by 
inherited property-stock in Nedco Sales and Trucking (Nedcol- 
and funds from a bonus from the corporation. An addition to the 
camper was financed the same way. The court concluded the 
camper was marital property to be sold and the proceeds divided 
equally. Plaintiff appeals. 

For reasons hereinafter set forth, we vacate and remand. 

In an action for equitable distribution first the court must 
classify property as either marital or separate as defined in G.S. 
50-20(b)(l) and G.S. 50-20(b)(2). Loeb v. Loeb, 72 N.C. App. 205, 
208-09, 324 S.E. 2d 33, 37 (1985). Next it must divide the marital 
property equally, unless it determines that an equal division is 
not equitable. G.S. 50-20M; White v. White, 312 N.C. 770, 776, 324 
S.E. 2d 829, 832 (1985). Separate property is not subject to equi- 
table distribution. G.S. 50-20W; Loeb, 72 N.C. App. a t  209, 324 
S.E. 2d a t  37. 

" 'Marital property' means all real and personal property ac- 
quired by either spouse or both spouses during the course of the 
marriage and before the date of separation of the parties, and 
presently owned, except property determined to be separate 
property . . . ." G.S. 50-20(b)(l). "'Separate property' means all 
real and personal property acquired by a spouse before marriage 
or acquired by a spouse by bequest, devise, descent, or gift dur- 
ing the course of the marriage." G.S. 50-20(b)(2). "Property ac- 
quired in exchange for separate property" is separate property, 
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as  is income derived from separate property and increases in 
value of separate property. Id. 

The key term in both definitions is "acquired." In Wade v. 
Wade,  72 N.C. App. 372,325 S.E. 2d 260 (19851, this Court adopted 
the source of funds rule, id. a t  381-82, 325 S.E. 2d a t  269, by which 
property is "acquired" as  it is paid for, so that  i t  may include 
both marital and separate ownership interests. Sharp, Equitable 
Distribution of Property i n  North Carolina: A Preliminary Analy- 
sis, 61 N.C. L. Rev. 247, 255 (1983); Krauskopf, Marital Property 
at Marriage Dissolution, 43 Mo. L. Rev. 157, 180 (1978). Under the 
source of funds rule acquisition is an on-going process. Harper v. 
Harper, 448 A. 2d 916, 929 (Md. App. 1982). See  also Tibbetts v. 
Tibbetts,  406 A. 2d 70, 75-76 (Me. 1979). I t  does not depend upon 
inception of title but upon monetary or other contributions made 
by one or both of the parties. In adopting this rule by which to 
characterize property as  marital or separate or  some combination, 
this Court recognized "that a dynamic rather  than static inter- 
pretation of the term 'acquired' as  used in G.S. 50-20(b)(lY best 
serves to  implement the remedial intent of the statute. Wade, 72 
N.C. App. a t  380, 325 S.E. 2d a t  268. 

Using a source of funds analysis, this Court drew a distinc- 
tion in Wade between increases in value of separate property due 
to passive appreciation, such as by inflation or  governmental ac- 
tion, see e.g. Hoffmann v. Hoffmann, 676 S.W. 2d 817 (Mo. banc 
1984) (increased value of separate property due to  Clean Water 
Act of 1977, 33 U.S.C. Sec. 12511, and increases due to active ap- 
preciation, such a s  by financial or managerial contributions from 
one or both of the spouses. Wade,  72 N.C. App. a t  379,325 S.E. 2d 
a t  268; Sharp, supra, a t  260-61. It interpreted G.S. 50-20(b)(2), 
which classifies increase in value of separate property a s  separate 
property, a s  referring only to increase due to  passive apprecia- 
tion, which does not deplete the marital estate. Wade,  72 N.C. 
App. a t  379, 325 S.E. 2d a t  268. I t  held that  increase in value of 
separate property due to active appreciation, which otherwise 
would have augmented the marital estate, is marital property. Id. 
Thus the marital partnership shares in increases in value of prop- 
e r ty  i t  has proportionately "acquired" in its own right. Sharp, 
supra, a t  257. 
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With the foregoing as background, we address the award of 
the corporation to plaintiff as his "sole and separate property." 

The status of closely-held corporate stock brought into a mar- 
riage by one spouse-rather than inherited during the marriage 
as here - has recently been determined in Phillips v. Phillips, 73 
N.C. App. 68, 326 S.E. 2d 57 (1985). There plaintiff owned 98 per 
cent of a corporation prior to his marriage to  defendant. He ac- 
cumulated considerable assets after the marriage by profit- 
making manipulation of corporate funds. Plaintiff contended that 
because he owned the corporation prior to marriage, it and assets 
purchased by withdrawal of corporate funds were separate prop- 
erty. In rejecting plaintiff's contentions this Court noted that 
under this view increases in value of separate property would be 
immune from equitable distribution even if the marriage partner 
managing the separate property "was able to do so because his or 
her spouse devoted time and money to maintaining the household, 
enabling him or her to engage in profitable business dealings." 
Phillips, 73 N.C. App. a t  72, 326 S.E. 2d a t  60. If this were the 
case, the Court continued, "the equitable distribution [would be] 
no help to the person whose spouse is a business[person] or en- 
trepreneur [and] who brings considerable corporate property into 
the marriage . . . ." Id. "We do not believe," the Court concluded, 
"that merely by covering his transactions with the corporate veil 
plaintiff can claim that any assets acquired thereby are wholly in- 
sulated from equitable distribution." Id. a t  74, 326 S.E. 2d a t  61. 

The Phillips court found, therefore, that the active apprecia- 
tion of the closely-held corporation during marriage and before 
separation was marital property and that assets acquired by 
siphoning funds from the corporation could be marital property if 
such assets were a product of the active appreciation of the cor- 
poration and/or actively appreciated during the marriage.' The 

1. We do not intend by this analysis t o  draw a bright line whereby apprecia- 
tion in passive investments such a s  bank accounts or securities, not actively in- 
creased by the skill and labor of the spouse who inherited or brought them to the 
marriage, but which the parties were able to preserve intact only because they 
spent marital funds, invariably remains separate property. 

New York, which has had more opportunity to construe its equitable distribu- 
tion statute than we have ours, notes the following in the 1984 Supp. t o  the Con- 
solidated Laws of New York Annotated: 



150 COURT OF APPEALS 174 

McLeod v. McLeod 

Court thus followed the analysis of Wade, 72 N.C. App. 372, 325 
S.E. 2d 260, reenforcing the principle that  the sophisticated 
spouse who expends money and effort during the marriage to  im- 
prove his or  her separate property should not be insulated from 
equitable distribution when the marriage breaks down. See Hall 
v. Hall, 462 A. 2d 1179, 1181-82 (Me. 1983). See also Roffman v. 
Roffman,  124 Misc. 2d 636, 476 N.Y.S. 2d 713 (1983) (term 
"separate property" not applicable t o  growth of a business that 
was the primary economic foundation of a lengthy marriage). 

We find Phillips controlling and rely upon its reasoning to 
determine the status of closely-held corporate stock inherited by 
one of the parties during the marriage here. 

[I, 21 In 1970 plaintiff inherited, after an exchange with his 
sister, 31.47 shares of Edmac corporation, giving him an owner- 
ship interest of approximately 30 per cent. That initial interest 
qualifies a s  separate property under the statute. G.S. 50-20(b)(2). 
Any increase in its value due to active appreciation is marital 
property. Wade,  72 N.C. App. a t  379, 325 S.E. 2d a t  268; Phillips, 
73 N.C. App. a t  74, 326 S.E. 2d a t  60-61. Thus, on remand, the 
court should make findings a s  to: (1) the value of plaintiff's minori- 
t y  interest a t  the time of inheritance, see, e.g. 2 McCahey, Valua- 
tion and Distribution of Marital Property,  22-5 to 22-129 (1984); (2) 
the value of plaintiff's controlling interest a t  the date of separa- 
tion (while no finding was made, uncontradicted evidence shows 

The activelpassive management distinction is certainly useful in avoiding the 
harsh results that would flow from viewing a business that  was the economic 
cornerstone of a long-term marriage as  separate property . . . . 

On the other hand, strict reliance upon an activelpassive management distinc- 
tion has it shortcomings as  well. For example, assume that  one spouse has a 
valuable interest in government securities a t  the time of marriage. Assume 
further that the other spouse is employed and generates such income so as  to 
not require the invasion of the  capital and therefore, the securities are 
periodically "rolled over" with interest being added to the original principal. 
Under a strict reading . . . those "rollovers" would be property in exchange 
for separate property. To hold tha t  because the investment was "passive," in- 
direct spousal contributions of the other spouse as  wage earner [are to  be 
unreimbursed upon dissolution of the marriage] would seem unfair. 

N.Y. Domestic Relations Law Sec. 236 (McKinney 1984), 1984 Practice Commentary 
a t  87. 
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that value to be $400,000); (3) the difference between the two; and 
(4) the  proportion of that difference that is due to active apprecia- 
tion, i.e., attributable to funds, talent, or labor that are assets of 
the marital community. The resulting amount is marital property 
subject to  equitable distribution. 

[3] As guidance to the trial court, we note as a specific example 
of active appreciation that in 1974 the value of plaintiffs interest 
in the corporation increased due to a redemption by the corpora- 
tion of all outstanding shares, whereby plaintiff became the sole 
owner. The minority interest plaintiff had inherited became the 
controlling stock of the corporation with a corresponding increase 
in value. Plaintiff contends that "this increase did not change the 
status of his interest in the Corporation as separate property." 
Under the source of funds analysis, however, the redemption of 
the outstanding shares by the corporation as treasury stock re- 
sulted in active appreciation of plaintiffs stock. The redemption 
was a business decision from which plaintiff as president derived 
substantial economic advantage which, in terms of our statute and 
cases, is property acquired during the marriage. 

To suggest, as plaintiff does, that  only his salary constitutes 
marital property ignores the reality of a closely-held corporation 
wherein persons in control have broad discretion in allocating 
salary, dividends, and retained earnings. See Donahue v. Rodd 
Electrotype Co. of New England Inc., 328 N.E.  2d 505, 511 (Mass. 
1975) (close corporation characterized by (1) small number of 
shareholders, (2) no ready market for shares, and (3) substantial 
majority stockholder participation). "A decision which is entirely 
sound from the standpoint of corporate policy, still might operate 
to  the disadvantage of a shareholder's spouse so as to deprive the 
spouse of a share of the fruits of the shareholder's labor." Hoff 
mann, 676 S.W. 2d at  830. 

[4] In applying the activelpassive dichotomy we reject defend- 
ant's contention that her signature guaranteeing the corporation's 
$225,000 debt of itself created a marital interest. We note, 
however, that where a spouse puts him or herself at risk 
guaranteeing repayment of a loan whose proceeds do not partake 
of marital property interests, courts have found the community 
entitled to  an equitable lien for its contribution to separate prop- 
erty. See In re Marriage of Bepple, 683 P. 2d 1131 (Wash. App. 
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1984) (continued operation of the corporation due a t  least in part 
to  the community guaranty of the loan). 

Finally, we note that the approach we have adopted allows 
the court, given adequate proof, to t reat  a portion of the in- 
creased value of shares in a closely-held corporation as marital 
property even though the shares were inherited. "Any other ap- 
proach would exalt substance over form and would greatly mag- 
nify the importance of the choice of business association." 
Hoffmann, 676 S.W. 2d a t  829. 

We next address the award of the marital home to  defendant 
as  her "sole and separate property." This property was held by 
the parties a s  tenants by the entirety, a form of co-ownership 
with a right of survivorship created when real property is con- 
veyed to  a husband and wife and the unities of time, title, in- 
terest,  and possession are observed. Combs v. Combs, 273 N.C. 
462, 465, 160 S.E. 2d 308, 311 (1968). S e e  also Davis v. Bass, 188 
N.C. 200, 124 S.E. 566 (1924); Lee, Tenancy b y  the  Ent i re ty  in  
Nor th  Carolina, 41 N.C. L. Rev. 67 (1962). The estate rests upon 
the doctrine of unity of the person and takes its origin from the 
common law where husband and wife were regarded a s  one. 
Combs, 273 N.C. a t  465, 160 S.E. 2d a t  311. I t  has not been ab- 
brogated by statute. Id.; Porter, Tenancy b y  the  Ent i re ty  in 
North Carolina: An Idea Whose Time Has Gone? 58 N.C. L. Rev. 
997, 997 (1980) ("Today this anomaly still exists in North Carolina 
much as it did a t  common law."). 

The nature of a tenancy by the entirety does not insulate it 
from legislative change, however. Sawyer  v. Sawyer ,  54 N.C. 
App. 141, 143, 282 S.E. 2d 527, 528 (1981). The rights of tenants by 
the entirety depend upon the continuance of the marital status. 
Id. "An absolute divorce destroys the unity of person and thereby 
converts [the] estate  . . . into a tenancy in common, wherein the 
parties hold undivided one-half interests." Id. 

When a divorce occurs, the marital relation is altered, and 
the rights of the severed parties in the property are altered 
as well . . . . This is not because of any retroactive effect of  
the decree of divorce on the original grant to the spouses, 
but because the creation of the tenancy by the entirety was 
dependent upon their marriage . . . . Id. 
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Various judicial presumptions have developed affecting the 
entireties estate, Porter, supra, a t  1000, notably the gift presump- 
tion made applicable to both spouses in Mims v. Mims, 305 N.C. 
41, 286 S.E. 2d 779 (1982). Under that rule our courts employ a 
presumption of gift when either spouse is the payor of property 
taken in the name of the other. Mims, 305 N.C. a t  50, 286 S.E. 2d 
a t  786. (Prior to Mims when the wife supplied the consideration 
the courts presumed a resulting trust in her favor.) "The extent 
of the gift is determined by the degree to which the title reflects 
an interest in the grantee disproportionate to the consideration 
supplied by the grantee." Id. a t  53, 286 S.E. 2d a t  787. The 
presumption of gift is rebuttable by clear, cogent, and convincing 
evidence. Id. 

The Court in Mims confined its decision to cases in which the 
Equitable Distribution Act is not applicable, stating, "We do not 
purport here definitively to construe this new statute." Id.  Clear- 
ly, however, the Court was motivated in part by the same 
concerns that impelled our legislature to enact the equitable 
distribution statute. See Mims a t  51-53 and a t  n. 9, 286 S.E. 2d a t  
786-88 and a t  n. 9. Thus, we are guided by Mims in determining 
the disposition of the entireties property in this case. 

Here the parties each contributed separate property - the 
wife $8,000, the husband $2,000-to make a down payment on a 
home costing $23,000. They made mortgage payments during the 
marriage. Due to  home improvements, inflation, and an exchange 
of the original home with defendant's parents for one worth con- 
siderably more, a t  the time of separation the parties owned as 
tenants by the entirety appreciated property with a fair market 
value of $126,000. 

Were this case before us in a different posture, rather than 
for classification of property in an action for equitable distribu- 
tion, we would hold pursuant to Mims that each party presumably 
had made a gift to the other of that separate consideration that 
furnished the $10,000 down payment on their first home. This 
rule, the Court stated in Mims, "recognizes that such transfers 
are  normally motivated by love and affection and the desire to 
make a gift." Id .  a t  53, 286 S.E. 2d a t  788. We do not believe the 
rule should differ appreciably where the parties have applied for 
equitable distribution. 
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The source of funds approach-which this Court adopted, 
Wade, 72 N.C. App. a t  381-82, 325 S.E. 2d a t  269, for classifying 
other property-would dictate that  each party retain as  separate 
property the amount he or she contributed to the down payment, 
plus the increase on that  investment due to passive appreciation; 
increases on that  investment of separate property due to active 
appreciation, and amounts contributed by the marital unit plus in- 
creases on those amounts, would be marital property subject to 
equitable distribution. 

[S] We believe the better rule, which we herein adopt, is that 
where a spouse furnishing consideration from separate property 
causes property to be conveyed to  the other spouse in the form of 
tenancy by the entireties, a presumption of a gift of separate 
property to the marital estate arises, which is rebuttable by clear, 
cogent, and convincing evidence. Accord Loeb, 72 N.C.  App. a t  
211, 324 S.E. 2d a t  39 (Joint title creates rebuttable presumption 
of marital property which may be overcome by clear, cogent, and 
convincing evidence of a third party donor's contrary intent.). We 
believe this rule is consonant with the interspousal gift provision 
of our statute, with the separate property provision, and with the 
Supreme Court's enunciation of the common law in Mims, 305 
N.C. 41, 286 S.E. 2d 779. 

We note as  well that  with the exception of Maryland, Grant 
v. Zich, 477 A. 2d 1163 (Md. 19841, all other jurisdictions that  have 
ruled on the question-including Colorado, Illinois, Iowa, Maine, 
Missouri, New Jersey, Wisconsin, and the District of Colum- 
bia-have determined that  a presumption of gift t o  the marital 
estate  arises from placing title to property in a tenancy by the en- 
tirety. See, e.g., In re Marriage of Moncrief, 535 P. 2d 1137, 1138 
(Colo. 1975); In re Marriage of Rogers, 422 N.E. 2d 635, 638 (111. 
1981); In re Marriage of Butler, 346 N.W. 2d 45, 47 (Iowa App. 
1984); Carter v. Carter, 419 A. 2d 1018, 1022 (Me. 1980); Conrad v. 
Bowers, 533 S.W. 2d 614, 624 (Mo. App. 1975); Pascarella v. 
Pascarella, 398 A. 2d 921, 924 (N.J. Super. 1979); Bonnell v. Bon- 
nell, 344 N.W. 2d 123, 126-27 (Wis. 1984); Turpin v. Turpin, 403 A. 
2d 1144, 1146 (D.C. App. 1979) (property titled jointly, for what- 
ever reason, no longer separate). 

Of these states Maine has interpreted its equitable distribu- 
tion statute most nearly a s  we have ours, adopting the source of 
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funds theory for the classification of property other than en- 
tireties property. Their statute was enacted, like ours, on the 
belief that  existing common law rules were inequitable. Carter, 
419 A. 2d a t  1020; White, 312 N.C. at  774, 324 S.E. 2d at  831. To 
remedy the situation the Maine legislature adopted the concept of 
"marital property," intended to correspond to "partnership prop- 
erty" in a business entity or "community property" in a communi- 
t y  property state. Carter, 419 A. 2d a t  1020-21. "That some 
couples chose to put property in joint tenancy," the Carter court 
said, "even though one spouse had paid all of the purchase price 
from separate funds[,] represented a recognition of the partner- 
ship nature of marriage by those couples before the law itself 
adopted that theory." Id. a t  1021. We find this reasoning per- 
suasive. 

In addition, our ruling is consonant with G.S. 50-20(b)(2), the 
interspousal gift provision. That provision creates a presumption 
that  gifts between spouses are marital property. Sharp, supra, a t  
263-64. "[Plroperty acquired by gift from the other spouse during 
the course of the marriage shall be considered separate property 
only if such an intention is stated in the conveyance." (Emphasis 
added.) G.S. 50-20(b)(2). Accord, In  re  Marriage of Rogers, 422 N.E. 
2d 635, 638 (111. 1981) ("It may be anachronistic now to refer to an 
intent to convey a gift to the other spouse, but it is not improper 
to refer to an intent to convey a gift to the marriage."); Conrad v. 
Bowers, 533 S.W. 2d 614, 622 (Mo. App. 1975) (presumption of gift 
to marital estate overcome only by showing property acquired in 
exchange for separate property and transfer not intended as gift). 
Were the rule otherwise, "the nonsensical result would be that 
only gifts from marital property . . . could be marital property, a 
result clearly not intended under the exchange provision . . . ." 
Sharp, supra, a t  267. 

Our ruling is also consonant with the separate property pro- 
vision. Prior to Mims that provision read, "Property acquired in 
exchange for separate property shall remain separate property 
regardless of whether the title is in the name of the husband or 
wife or both." G.S. 50-20(b)(2) (1981). Given that language, the 
Mims court wrote, 

It does appear . . . that  in the context of a divorce and the 
"equitable distribution" of all "marital property" the 



156 COURT OF APPEALS [74 

McLeod v. McLeod 

legislature has opted for a rule that where land or personalty 
is purchased with the "separate property" of either spouse, it 
remains the "separate property" of that spouse regardless of 
how the title is made. 

Mims, 305 N.C. a t  53, 286 S.E. 2d a t  787. In apparent response to 
this reading of the statute as it was written, the legislature 
amended the separate property provision to state that property 
acquired in exchange for separate property shall remain so 
regardless of title "and shall not be considered to be marital prop- 
erty unless a contrary intention is expressly stated in the con- 
veyance." (Emphasis added.) G.S. 50-20(b)(2) (1983 Cum. Supp.). 

Thus the legislature appears to have availed itself of the rea- 
soning in Mims whereby when spouses title their real property 
without regard to the source of the consideration a gift will be 
presumed. When property titled by the entireties- is acquired in 
exchange for separate property the conveyance itself indicates 
the "contrary intention" to preserving separate property required 
by the statute. Accord In re Marriage of Lucas, 614 P .  2d 285, 289 
(Cal. 1980) ("The act of taking title in a joint and equal ownership 
form is inconsistent with an intention to preserve a separate 
property interest."). 

We do not believe this interpretation conflicts with this 
Court's previous rejection of the doctrine of transmutation as a 
means to classify property. Wade, 72 N.C. App. at  381, 325 S.E. 
2d a t  269. Under that doctrine a married person may convert his 
or her separate property into marital property by conduct evi- 
dencing intent, such as the owner's oral statements, Woods v. 
Security First National Bank of Los Angeles, 299 P. 2d 657 (Cal. 
19561, a documentary transaction, Conrad v. Bowers, 533 S.W. 2d 
614 (Mo. App. 1975). or commingling of funds or assets, Jaeger v. 
Jaeger, 547 S.W. 2d 207 (Mo. App. 1977). As noted in one commen- 
tary, "[T]ransmutation is dangerously easy." Reppy & DeFuniak, 
Community Property in the United States 421 (19751, cited in 
Krauskopf, Marital Property at Marriage Dissolution, 43 Mo. L. 
Rev. 157, 192 n. 203 (1978). Here, however, only a titling of prop- 
erty as tenants by the entirety supplies the specific intent 
necessary to transform separate property into marital. G.S. 
50-20(b)(2). Commingling of funds, the hallmark of transmutation, 
is irrelevant in that consideration for entireties property may 



N.C.App.1 COURT OF APPEALS 157 

McLeod v. McLeod 

consist solely of separate property of one spouse, which under the 
gift presumption presumably becomes marital property. 

The marital gift presumption follows naturally from this 
Court's previous decisions in Loeb, 72 N.C. App. 205, 324 S.E. 2d 
33 and Wade, 72 N.C. App. 372, 325 S.E. 2d 260. In Loeb the 
Court held that  property acquired during the marriage is 
presumably marital, rebuttable by clear, cogent, and convincing 
evidence that the property comes within the separate property 
provision. Loeb, 72 N.C. App. at  210, 214, 324 S.E. 2d at  38, 40. 
The language of the statute suggests this presumption in that it 
first defines marital property as "all . . . property acquired by 
either or both spouses, during . . . the marriage," (emphasis sup- 
plied), and only after so defining it, limits the class by stating, 
"except property determined to be separate." (Emphasis 
supplied.) G.S. 50-20(b)(l). In Wade, 72 N.C. App. a t  381, 325 S.E. 
2d at  269, the Court recognized that the marital property 
presumption is not explicitly adopted by the legislature but is, 
rather, a judicial gloss on the language of the statute. Moreover, 
once the presumption is overcome and property is shown to be 
separate- having been "acquired by a spouse before marriage or 
. . . by bequest, devise, descent, or gift [from a third party] dur- 
ing . . . marriage," G.S. 50-20(b)(2)-the Court discerned a clear 
legislative intent that property so acquired be returned to that 
spouse upon divorce, Wade, 72 N.C. App. a t  381, 325 S.E. 2d at  
269. Herein and in the cases discussed above, this Court has re- 
fined the meaning of "acquired" in the context of the Equitable 
Distribution Act. 

Further, a presumption of gift to the marital estate of en- 
tireties property is consistent with a public policy to further the 
intent of both parties as  evidenced by their mutual agreement. 
When one party titles property jointly it is reasonable that the 
other party expects it to be an addition to marital property. To 
protect those expectations the property should be classified as 
marital unless the donor's contrary intent was clearly brought to 
the attention of the donee. Krauskopf, supra, a t  191. 

With regard to the down payment on the home, neither party 
presented evidence of an intention that the separate property so 
used remain separate. We therefore do not reach whether the 
presumption of gift from separate property to the marital estate 
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is rebutted.' Should the issue arise on remand as to funds com- 
prising the down payment, we note that in an analogous situation 
the Court in Mims stated, "If .  . . [a spouse] can prove at  trial by 
clear, cogent and convincing evidence that he [or she] did not in- 
tend to make a gift of an entirety interest in the property . . ., 
then he [or she] will have rebutted the presumption . . . ." Mims, 
305 N.C. at  57-58, 286 S.E. 2d a t  790. Upon rebuttal, the property 
is then classified according to the source of funds rule, supra. 

IV. 

161 The court concluded that "the camperltrailer is marital prop- 
erty and should be sold and the proceeds divided equally between 
the parties." From the record we have determined that this prop- 
erty was financed and improved with funds from the sale of plain- 
t i ffs  separate property (Nedco stock) and from bonuses plaintiff 
received from the corporation. I t  thus partakes of both separate 
and marital interests and on remand should be apportioned ac- 
cording to the formula for source of funds-activelpassive appre- 
ciation (or depreciation) previously discussed. We note that 
defendant contends, and plaintiff did not dispute in oral argu- 
ment, that she has paid plaintiff $10,000 for a transfer of title to 
the vehicle and an assignment of the leasehold on which it stands. 
Parties may, by agreement, opt out of an equitable distribution 
proceeding. G.S. 50-20(d). Therefore, if on remand the court deter- 
mines that this agreement complies with G.S. 52-10 and 52-10.1 as 
provided by G.S. 50-20(d), it is binding on the parties. 

In conclusion, we hold: 

(1) The corporation awarded to plaintiff as his sole and 
separate property partakes of separate and marital interests the 
value of which is to be determined on remand. 

2. This decision thus leaves open what will be a showing by clear and convinc- 
ing evidence that entireties titling was not intended as a gift to the marital estate. 
For cases where the evidence was held insufficient see Goldstein v. Goldstein, 310 
So. 2d 361 (Fla. D.C. App. 1975) (Spouse who places separate securities in joint 
brokerage account to prevent distribution in bankruptcy may not claim separate 
property interest for divorce purposes.); In re Mam'age of Moncrief, 535 P .  2d 1137 
(Colo. 1975) (Parties' explanation that title placed in joint tenancy to avoid in- 
heritance tax does not overcome gift presumption; rather it expresses reason why 
gift was made.). See also Krauskopf, supra, a t  191. 
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(2) The Skye Drive home held as tenants by the entireties is 
presumed marital property unless on remand the court deter- 
mines upon clear, cogent, and convincing evidence that the par- 
ties intended not to make a gift to  the marital estate of separate 
funds used t o  purchase the property. In that case, unlikely on the 
record here, the property would partake of both separate and 
marital interests. 

(3) The camperltrailer partakes of both separate and marital 
interests the value of which is to be determined on remand unless 
the court finds that the parties have met the requirements of G.S. 
50-20(d). 

(4) All property determined to be marital is then to be 
distributed equitably. 

The judgment is vacated and the cause remanded for further 
proceedings consistent with this opinion. 

Judges WELLS and BECTON concur. 

STATE OF NORTH CAROLINA v. HARRY DOUGLAS DURHAM 

No. 845SC767 

(Filed 16 April 1985) 

1. Rape and Allied Offenses 8 10- direct cross-examination of five-year-old vic- 
tim not allowed - cross-examination of mother permitted - no error 

In a prosecution for taking indecent liberties with a five-year-old child 
where the court did not allow direct cross-examination of the child about her 
"night terrors" and treatment a t  a mental health clinic, there was no error 
under the rule of State v. Edwards, 305 N.C. 378, because the court permitted 
cross-examination of the child's mother on the same subject. However, it was 
noted that in a case such as this the  rule may be criticized because it obscures 
and may work against a defendant's Sixth Amendment rights. 

2. Rape and Allied Offenses 8 10; Constitutional Law 8 70- evidence that five- 
year-old victim's nightmares sexual in origin excluded-defendant deprived of 
effective cross-examination 

In a prosecution for taking indecent liberties with a five-year-old child, the 
court erred by excluding evidence that the child had a history of nightmares in 
which she would sit up in bed screaming and crying with her eyes open, saying 
"don't touch me, leave me alone"; that she accused defendant a t  night after 
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swinging around, waking with a start and crying; that a few hours after accus- 
ing defendant the child told her mother and defendant's girl friend, who was 
living in the same house, that her father had abused her in the same way; and 
that the child's mother had told the girl friend about the night terrors and the 
treatment at the mental health center. By completely foreclosing cross- 
examination of the child or her mother on the child's accusation of her father 
and on the content of the child's nightmares, the trial judge deprived defend- 
ant of his right to effective cross-examination. 

APPEAL by defendant from Reid Judge. Judgment entered 
14 December 1983 in Superior Court, NEW HANOVER County. 
Heard in the  Court of Appeals 7 March 1985. 

The defendant was charged with taking indecent liberties 
with a five-year-old child. The State produced a s  witnesses the 
child; her mother; a social worker, Anna Stringfield; and a Wil- 
mington police officer, J. F. Newber. The State's evidence tended 
to  show that  on 3 August 1983 the defendant baby-sat for the 
child and another child named Jennifer a t  the mother's home. The 
child testified that the  defendant read her a book, then pulled her 
pajama pants down, and licked her "in the crack." The child 
demonstrated a t  trial what defendant did to  her, using dolls sup- 
plied by social worker Anna Stringfield. 

The child first told her mother what defendant had done to 
her three days after the alleged crime. On 7 August 1983, a t  ap- 
proximately four in the morning, the child's mother returned 
home and got into the bed where the child was sleeping. The child 
swung around in her sleep, hitting her mother, and awoke with a 
start.  She then began to  cry and tell her mother what defendant 
had done. 

The child's mother then woke Becky Baker and defendant, 
who were sleeping in another room, and had the child repeat the 
accusations. Defendant left the house, and the mother and Becky 
Baker discussed the incident. Becky Baker testified, during a voir 
dire, that  after defendant left the  child told her and the mother 
that  her (the child's) father had done the same thing to her as 
defendant had. The mother then told Becky Baker that  the child 
had experienced "night terrors" for which she had been treated 
a t  a mental health clinic. Ms. Baker testified that  the mother 
played a tape of the  child experiencing one of her "night terrors." 
Ms. Baker stated that  the mother indicated she had been told by 
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a mental health counselor that the night terrors were sexual in 
origin. 

Defendant did not testify at  trial. His position is that the 
alleged crime did not take place. He asserts that the child fan- 
tasized the incident. At an in-chambers conference before trial 
and a voir dire during trial, the defense proposed to offer 
evidence that the child's "night terrors" involved fears of being 
touched and may have been due to a previous incident of alleged 
sexual abuse by the child's father. The defense sought to in- 
troduce the evidence through cross-examination of the child and 
her mother, and through testimony of Becky Baker, the defend- 
ant's girl friend, who was living at  the child's mother's home at  
the time of the alleged crime. The defense apparently also sought 
t o  introduce a tape of the child during one of her "night terrors." 

The trial court ruled that  the jury could hear evidence that 
the child had been treated for "night terrors" to the extent it 
bore on the question of the child's credibility. The trial court 
found, however, that evidence suggesting that the "night terrors" 
resulted from prior sexual abuse or the presence of a male was 
speculative and prejudicial, and should be excluded. The only 
testimony allowed a t  trial on the subject of "night terrors" was 
that the child had had "night terrors" and had been treated five 
times a t  a mental health center. This was given by the child's 
mother and by Becky Baker. 

The defendant was convicted of taking indecent liberties and 
was sentenced to an eight year prison term. Defendant appeals. 

Attorney General Lacy H. Thornburg, by Assistant Attorney 
General David Gordon, for the State. 

Appellate Defender Adam Stein, by Assistant Appellate 
Defender Robin E. Hudson, for defendant appellant. 

ARNOLD, Judge. 

The defendant is charged with taking indecent liberties with 
a five-year-old child. The defendant argues that the child imag- 
ined or fantasized that defendant touched her in an indecent man- 
ner. 

In this appeal defendant contends first that the trial judge 
erred by not allowing him to cross-examine the child a s  to the 
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fact tha t  she had experienced "night terrors" and had been 
treated for them five times a t  a mental health clinic. The trial 
judge allowed the defense counsel t o  question the child's mother 
a s  t o  these matters for the  purposes of attacking the child's 
credibility. The defendant argues that  the trial judge denied his 
right t o  confront his accusers by refusing to  let him question the 
child personally on a matter admittedly relevant to her credibili- 
ty- 

Further ,  defendant objects to the trial judge's refusal to 
allow him to  cross-examine the child and her mother as  to the 
content of the night terrors, and to  submit testimony of Becky 
Baker, who lived in the mother's household, concerning the night 
terrors  and the  child's statement that  her father also had similar 
sexual contact with her. The trial judge ruled that  the  contents of 
the child's night terrors and the child's accusation of her father 
were not relevant t o  defendant's guilt or innocence. The defend- 
an t  argues that  the trial judge by so restricting cross-examination 
and the  presentation of evidence denied defendant his right to 
confront the witnesses against him and to  present his defense. 

[I] We consider first defendant's contention that  he should have 
been allowed to put questions to  the child personally, which he 
was allowed to put t o  her mother, and which concerned a matter 
relevant t o  the child's credibility a s  a witness. 

The right t o  confront one's accusers, guaranteed by the sixth 
amendment and made applicable t o  the s tates  by the fourteenth, 
is central t o  an effective defense and a fair trial. Pointer v. Texas, 
380 U.S. 400, 403-05, 85 S.Ct. 1065, 1067-68, 13 L.Ed. 2d 923, 926-27 
(1965). A t  the  heart of the right of confrontation is cross- 
examination. Id. As Professor Wigmore has stated: 

The opponent demands confrontation, not for the idle pur- 
pose of gazing upon the witness, or  of being gazed upon by 
him, but for the purpose of cross-examination, which cannot 
be had except by the direct and personal putting of questions 
and obtaining immediate answers. 

5 J. Wigmore, Evidence 5 1395, p. 123 (3d ed. 19401, cited with a p  
proval in Davis v. Alaska, 415 U.S. 308, 316, 94 S.Ct. 1105, 1110, 
39 L.Ed. 2d 347, 353 (1974) (emphasis added). 
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The right of effective cross-examination, recognized as fun- 
damental by the Supreme Court, Pointer, 380 U.S. a t  403-05, 85 
S.Ct. a t  1068, 13 L.Ed. 2d a t  926-27; Davis, 415 U.S. at 318, 94 
S.Ct. a t  1111, 39 L.Ed. 2d a t  355, is denied when a defendant is 
prevented from cross-examining a witness at all on a subject mat- 
ter  relevant to the witness's credibility. Snyder v. Coiner, 510 F. 
2d 224, 225 (4th Cir. 1975), cited in State v. Legette, 292 N.C. 44, 
53, 231 S.E. 2d 896, 901 (1977). Moreover, the denial of that right 
is a "constitutional error of the first magnitude and no amount of 
showing of want of prejudice would cure it." Davis, 415 U.S. at 
318, 94 S.Ct. a t  1111, 39 L.Ed. 2d a t  355, citing Smith v. Illinois, 
390 U.S. 129, 131,88 S.Ct. 748, 750,19 L.Ed. 2d 956,959 (1968) and 
Brookhart v. Janis, 384 U.S. 1, 3, 86 S.Ct. 1245, 1246, 16 L.Ed. 2d 
314, 316 (1966). 

It has been recognized that the right of cross-examination is 
not absolute and may, in appropriate cases, be outweighed by 
other legitimate interests in the criminal process. See Mancusi v. 
Stubbs, 408 U.S. 204, 92 S.Ct. 2308, 33 L.Ed. 2d 293 (1972) (admis- 
sion of previously-recorded testimony of unavailable witness not a 
violation of the confrontation clause if testimony bears sufficient 
"indicia of reliability"). But see Chambers v. Mississippi, 410 U.S. 
284, 93 S.Ct. 1038, 35 L.Ed. 2d 297 (1973) (state common law 
"voucher rule," preventing impeachment of one's own witness, 
does not outweigh right to cross-examine); Davis v. Alaska, 415 
US. 308, 94 S.Ct. 1105, 39 L.Ed. 2d 347 (1974) (state policy of 
preventing public disclosure of juvenile offender's record does not 
outweigh right to cross-examine). Yet, the denial or significant 
diminution of the right to effective cross-examination "calls into 
question the ultimate 'integrity of the fact-finding process,' and 
requires that the competing interest be closely examined," Cham- 
bers, 410 U.S. at 295, 93 S.Ct. a t  1046, 35 L.Ed. 2d a t  309, quoting 
Berger v. California, 393 U.S. 314, 315, 89 S.Ct. 540, 21 L.Ed. 2d 
508 (1969). 

Once a defendant has been given the full and fair opportunity 
guaranteed by the sixth and fourteenth amendments to cross- 
examine on matters raised in the direct examination and on mat- 
ters relevant to credibility, the trial judge may in his discretion 
prevent cross-examination which is repetitious or harassing. 
When the trial judge commits error in controlling the scope of 
cross-examination which is within his discretion, the error is 
harmless if no proof is presented that prejudice resulted, i.e., that 
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"the verdict was improperly influenced thereby." State v. Britt, 
291 N.C. 528, 545, 231 S.E. 2d 644, 655 (1977). 

The problem we face in the present case is whether by 
foreclosing personal cross-examination of the child on a matter 
relevant t o  her credibility the trial judge denied defendant's con- 
stitutional right of confrontation, or  whether he acted within his 
discretion to  control the scope of cross-examination. 

The trial court refused to  allow defendant to cross-examine 
the child a s  t o  her treatment for night terrors, while allowing 
defendant to cross-examine the child's mother a s  to that  subject 
for purposes of attacking the child's credibility. From the fact 
that  the child had had severe nightmares, or  night terrors, and 
that  her mother had taken her t o  a mental health center five 
times for treatment it is reasonable to infer that  the  child might 
have had some form of mental or  emotional illness that might 
have affected her testimonial capacities. The trial judge correctly 
concluded that  this was a subject relevant to the child's credibili- 
t y  as  a witness. 

If this was a subject matter relevant to the child's credibility 
a s  a witness, then defendant should have been permitted to  cross- 
examine her. Yet, the trial judge only allowed defendant to put 
these facts into evidence through cross-examination of the child's 
mother. The rule in North Carolina is that where a trial court er- 
roneously refuses to allow cross-examination of a witness, and 
then the evidence sought t o  be admitted by cross-examination is 
admitted later by another witness, the error is harmless. See 
State v. Edwards, 305 N.C. 378,381-82, 289 S.E. 2d 360,363 (1982); 
see also State v. Smith, 294 N.C. 365, 377, 241 S.E. 2d 674, 681 
(1978). 

While we will abide by that rule in this case, we believe it 
should be criticized as not in keeping with the underlying pur- 
poses of the  sixth amendment right to confront one's accusers. 
The North Carolina rule in practice allows the trial judge to ap- 
point an alternate to answer difficult credibility questions, and 
denies the defendant the right to question the witness personally 
in front of the  jury, so that  the jury can observe the  witness's 
response and judge the witness's credibility. Where the  witness is 
the principal accuser, and the only person except for the defend- 
ant who has first-hand knowledge of the crime and related events, 
the appointment of an alternate might deprive the jury of crucial 
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facts which only the witness himself knows and might reveal on 
cross-examination. 

Further, we take issue with what appears t o  be the  underly- 
ing motivation in child witness cases for permitting a relative to 
testify for the child. It has been argued, as the State did in the 
present case, that the trial court may appoint a relative to testify 
"to lessen the emotional trauma of the trial on the young victim." 
We agree that the State has an interest in protecting the child 
from further brutalization by the trial process. 

Yet, answering the questions put by the defense counsel in 
cross-examination often is no more traumatic than describing the 
crime itself, which the child as principal witness must do. Our 
Constitution requires that a person who has been accused by 
another has a right to confront his accuser in the flesh, and not 
through an alternate or substitute. Moreover, this right extends 
to all subjects relevant to the accuser's credibility, whatever their 
emotional content. A child witness then, who is also a victim and 
principal accuser, cannot be insulated entirely from a relevant 
area of questioning which puts at  issue the child's credibility. This 
is not to say, however, that  the trial judge may not in his discre- 
tion oversee the cross-examination, as with all witnesses, to pre- 
vent the defense counsel from so phrasing his questions as to 
harass the witness. 

On the issue of whether the trial judge's refusal to allow 
cross-examination of the child on a clearly relevant subject was 
error, in light of the cross-examination of the mother on the same 
subject, the rule of State v. Edwards controls, and we will adhere 
to it. The rule, however, in a case like the present, may be 
criticized because it obscures and may work against a defendant's 
sixth amendment rights. 

[2] We turn now to  the second part of defendant's argument: 
that the trial court erred in refusing to admit any evidence of the 
nature and causes of the child's nightmares and of her statement 
that her father had abused her in the same way defendant had. 
The trial judge heard evidence in voir dire that the child's mother 
had been told that the child's night terrors had some basis in sex- 
ual abuse committed, presumably, by her father. This was given 
by Becky Baker, defendant's girl friend, who lived in the mother's 
house. Ms. Baker testified in the second voir dire that  the morn- 
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ing after t he  child accused defendant, and the child's mother con- 
fronted him, the  child then said in the  presence of her mother and 
Ms. Baker that  her father had done the  same thing. Ms. Baker 
testified further that this caused the mother t o  tell Ms. Baker 
about the  child's night terrors  and to play a tape of the child 
while she was experiencing one of these nightmares. The trial 
judge questioned Ms. Baker about the mother's purpose in play- 
ing the  tape, and Ms. Baker said she believed the mother had 
been told and believed the night terrors  had a sexual origin. 

We note initially that  on appeal defendant contends he 
sought t o  introduce a t  trial the testimony of the mental health 
counselor, Goldie Walton, and the tape of the child experiencing 
one of her night terrors. Yet, the  defendant did not preserve voir 
dire testimony of Ms. Walton in the  record, nor did he preserve 
the  tape or a copy of it. We thus have no means to review 
whether Ms. Walton's testimony and the  tape should have been 
admitted, and our inquiry will therefore be limited to the ex- 
cluded testimony of Becky Baker and the restrictions placed on 
defendant's cross-examination of the  child and her mother. 

The trial judge ruled in the  voir dire that  Ms. Baker's 
testimony was not admissible t o  present the child's accusation of 
her father, or  to present the defense theory that  the child's night 
terrors  were somehow linked to  the  child's accusation of defend- 
ant. Further, the trial judge ruled a t  the earlier in-chambers con- 
ference that  defendant could not cross-examine the chiid or  her 
mother a s  t o  the substance of her night terrors  and as to her ac- 
cusation of her father. The trial judge reasoned that  evidence of 
the  contents of the  night terrors  and of the child's accusation of 
her father was not relevant, and was too speculative and prejudi- 
cial t o  be admitted before the jury. 

The defendant says that  by refusing to allow him to present 
Ms. Baker's testimony the trial judge denied his right to present 
his defense. Defendant thus invokes his fundamental right to pre- 
sent witnesses in his defense guaranteed by the compulsory proc- 
ess  clause of the sixth amendment and made applicable t o  the 
s tates  via the  due process clause of the fourteenth amendment. 
Washington v. Texas, 388 U.S. 14, 87 S.Ct. 1920, 18 L.Ed. 2d 1019 
(1967). Defendant also says that by refusing to allow him to cross- 
examine the child and her mother a s  to the contents of the child's 
night terrors, the trial judge denied his right t o  cross-examine 
witnesses against him and so to put in issue their credibility. See 
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cases cited supra. Whether defendant's constitutional rights were 
violated reduces essentially to whether the  evidence sought to be 
presented and the questions sought t o  be put were relevant to  
either defendant's claim that  he did not touch the  child in an inde- 
cent manner, or t o  the  credibility of the  witnesses against him. 

We deal first with Becky Baker's testimony that  the child ac- 
cused her father of the  same acts defendant allegedly committed, 
only a few hours after she accused defendant. The defendant 
argues that  State v. Baron, 58 N.C. App. 150, 292 S.E. 2d 741 
(1982), is pertinent. In that  case this Court granted a new trial 
where the  trial judge had excluded evidence that  a thirteen-year- 
old prosecuting witness had previously and, i t  appears, falsely, ac- 
cused others of improper sexual advances. The precise question 
before the  Court was whether the trial judge erred in applying 
the  North Carolina Rape Shield Statute, G.S. 8-58.6, to exclude 
these accusations. The Court held that  the  trial judge did err,  
citing State v. Smith, 45 N.C. App. 501, 263 S.E. 2d 371, disc. rev. 
denied, 301 N.C. 104, 273 S.E. 2d 460 (19801, on the grounds that 
t he  s ta tu te  excluded evidence of "sexual behavior," but not 
evidence of language or  conversation whose topic might be sexual 
behavior. Assuming that  the evidence of the  accusations was 
otherwise admissible, the Court found that  defense counsel should 
have been allowed to  introduce i t  in order t o  attack the credibili- 
t y  of t he  prosecuting witness. Baron, 58 N.C. App. a t  153-54, 292 
S.E. 2d a t  743. 

While we agree that  in the  present case the child's accusa- 
tion of her father, t o  the  extent i t  is evidence of conversation or 
language, is not excluded by the Rape Shield Statute, we still face 
the  problem of whether this accusation is relevant to the child's 
credibility. In Baron, the  child witness made a number of accusa- 
tions, in circumstances from which i t  could be reasonably inferred 
that  they were false. Certainly, this evidence was relevant t o  the 
child's credibility. 

In t he  present case, however, the  circumstances a re  dif- 
ferent, and somewhat less compelling, but they are  troubling 
nonetheless. The child informed her mother a t  4:00 a.m. on 7 
August 1983, after awaking with a s tar t ,  and crying, that defend- 
an t  had abused her. The child had a history of nightmares, in 
which she would sit  up in bed, screaming and crying, with her 
eyes open, saying, "Don't touch me. Leave me alone." A few hours 
after she accused defendant, the child also told her mother and 
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Becky Baker that  her father had abused her in the  same way. 
This caused her mother t o  relate to Becky Baker the history of 
the child's night terrors, and treatment a t  a mental health center, 
and to  play a cassette tape of the child experiencing a night ter- 
ror, all which suggested to  Ms. Baker that  the child had mental 
problems, and that  the  child's night terrors  were sexual in nature. 

In these circumstances, we believe the child's accusation of 
the father was relevant t o  the child's credibility, and we believe 
the trial judge abused his discretion and violated defendant's con- 
stitutional rights by ruling such a subject irrelevant and by com- 
pletely foreclosing any discussion of i t  by Becky Baker before the 
jury. 

We find also that  Becky Baker's testimony as t o  what the 
mother told her about the nature of the child's nightmares was 
relevant. This testimony tended to support defendant's contention 
that  the child had a history of experiencing serious nightmares 
which may have had a sexual origin and nature, and that  she ac- 
cused defendant a t  night in a manner similar t o  that  in which she 
behaved when she had her night terrors. We agree that  defend- 
ant's evidence does not conclusively prove that the child fanta- 
sized the  alleged crime. Yet, we believe that  whether there was a 
connection between the  night terrors and the  child's accusation of 
defendant sufficient t o  absolve the defendant was a question of 
fact for the jury. The jury should have been allowed a t  least to 
consider this defense theory. 

Finally, we believe that  by completely foreclosing any cross- 
examination of the child or  her mother on the child's accusation of 
her father and on the content of the child's nightmares the trial 
judge deprived the  defendant of his right to effective cross- 
examination. The trial judge did not allow cross-examination of 
any witness on this subject, and so the rule of State v. Edwards 
does not apply. These subjects, as  noted above, were relevant to 
the child's testimonial capacities. Moreover, we do not believe 
that  the jury would have been confused or  inflamed by carefully 
monitored cross-examination of the child or  her mother on these 
topics. 

Obviously, in a case such as this, the trial judge should 
screen in advance and oversee questioning of the child, her 
mother, and witnesses such a s  Ms. Baker. Moreover, the  trial 
judge should carefully instruct the jury as t o  the purposes t o  
which such evidence may be considered. In this way he may bet- 
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t e r  protect the  child and other witnesses from harassment, 
safeguard against improper innuendo, and, when pertinent, insure 
compliance with the  Rape Shield Statute. 

We remand for retrial consistent with this opinion. 

Judges EAGLES and PARKER concur. 
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No. 8429SC653 

(Filed 16 April 1985) 

1. Schools @ 4.1 - experimentd extended school time program - statutory authori- 
ty 

The State Board of Education and the Polk County Board of Education 
had the authority under G.S. 115C-112(11) and G.S. 115C-47(8) to conduct an ex- 
perimental extended school day and school term program which varied the 
length of the school term in Polk County from the 180-day term mandated by 
G.S. 115C-84(c). Moreover, the General Assembly implicitly granted the State 
Board of Education and the local boards of education the authority to  increase 
the length of the school term beyond 180 days by an act appropriating funds 
for the experimental extended day program. 

2. Schools 61 4.1- experimental extended school time progam-no violation of 
uniformity requirements 

An experimental extended school day and school term program conducted 
in Polk County did not violate the requirement of a "uniform system of free 
public schools" in Art. IX, 5 2(1) of the N. C. Constitution since the Constitu- 
tion does not require a uniform 180-day term. Nor did such program violate 
the portion of G.S. 115C-84(c) providing for a "uniform school term of 180 
days" since other provisions of the statute show that it does not require exact 
uniformity of terms. 
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3. Schools 8 4.1; Statutes 61 4- constitutionality of statute-no standing to chal- 
lenge 

Petitioners had no standing to  challenge an experimental extended school 
day and school term program on the ground that it denied them equal protec- 
tion of the  laws since (1) they do not belong to  a class prejudiced by the pro- 
gram in that, rather than being burdened, they have been blessed with the 
opportunity to receive more free education, and (2) there is no evidence that 
they are  in immediate danger of being prosecuted under the Compulsory At- 
tendance Act for failure to send their children to  school for the extra 20 days 
required by the extended day and term program. 

4. Schools 8 4.1- action against local school board-exclusion of evidence relating 
to State Board 

In an  action to enjoin the operation of an experimental extended school 
day and school term program in Polk County, the trial court properly excluded 
evidence relating to a public hearing and a special meeting conducted by the 
State Board of Education where petitioners took a voluntary dismissal of their 
claims against the State Board, and where the Wake County Superior Court 
has exclusive jurisdiction over claims concerning procedures by the State 
Board. G.S. 115C-2; G.S. 1508-45. 

5. Evidence 61 28.2; Statutes 8 5.1- scope of legislative acts-minutes of legisla- 
tive committee - authentication 

Minutes of a meeting of the Joint Appropriations Expansion Budget Com- 
mittee on Education were admissible to  show the meaning and scope of an 
appropriations act for an experimental extended school time program. Fur- 
thermore, the minutes were sufficiently authenticated when an administrative 
officer for the  General Assembly and custodian of materials contained in the 
legislative library testified that the minutes were a true and accurate copy of 
the  original minutes. G.S. 1A-1, Rule 44. 

APPEAL by petitioners from Davis, Judge. Judgment entered 
22 February 1984 in Superior Court, POLK County. Heard in the 
Court of Appeals 11 February 1985. 

Redmond, Stevens, Loftin & Currie, by Thomas R. West, for 
petitioner appellants. 

McFarland, Key  and McFarland, by Hugh L. Key, Jr., for re- 
spondent appellees Polk County Board of Education, et a2. 

Attorney General Rufus L. Edmisten, by Senior Deputy At- 
torney General Andrew A. Vanore, Jr., and Special Deputy At- 
torney General Edwin M. Speas, Jr., for respondent-intervenor 
appellee The State Board of Education of North Carolina. 

JOHNSON, Judge. 

In the spring of 1983, the National Commission on Excellence 
in Education and the Task Force for Economic Growth submitted 
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reports  t o  t he  United States  Department of Education and the  
Education Commission of the States, respectively, in which they 
questioned the  sufficiency of the existing education system to  
meet the  demands of the future. As a result of these reports, it 
was recommended that  all states consider increasing the  length of 
t he  school day and school term. 

On 2 June  1983, Dr. A. Craig Phillips, the  Superintendent of 
Public Instruction of the State  of North Carolina, presented the 
findings and recommendations of these organizations, in addition 
to  a report prepared by his staff on the  issue, to  the North Caro- 
lina S ta te  Board of Education. Following Dr. Phillips' presenta- 
tion, t he  State  Board decided to  study the  feasibility of extending 
the  length of the  school day and year in North Carolina. The 
Sta te  Board directed Dr. Phillips to  prepare a mailing to  the  143 
public school systems in North Carolina advising the  systems that  
t he  S ta te  Board was seeking three school systems to volunteer to  
pilot an extended school day and extended school year program, 
tha t  the  S ta te  Board was going to  request funds from the General 
Assembly t o  implement the  program, that  selection of the par- 
ticipating systems would be based upon a representative sample, 
and that  implementation of the program was contingent upon the 
availability of funds. 

On 7 June  1983, James Benfield, Superintendent of the Polk 
County Schools, received one of these letters. Mr. Benfield in- 
dicated his interest in participating in the  program, which would 
involve a seven hour school day and a two hundred day school 
term for a three year period, by returning an attached form. 
After attending meetings conducted by the  Chairman of the State  
Board and officials of the Department of Public Instruction, Mr. 
Benfield presented the proposal to  the  Polk County School Board 
a t  i ts  meeting on 21 June  1983. The Polk County School Board 
voted t o  participate in the program. 

On 6 July 1983, the State  Board met and approved the re- 
quests of Polk County and Halifax County to  participate in the  
program, contingent upon the appropriation of funds by the 
General Assembly. On 15 July 1983, the  General Assembly ap- 
propriated funds for the "extended day program in the Depart- 
ment of Public Education." Section 92 of the  Appropriations Act 
provided: 

Of the  reserve set  up in Section 2 of this act for the extended 
day program in the  Department of Public Education, a local 
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school administrative unit may be selected only with the ap- 
proval of that local board of education, and only upon a find- 
ing of fact by the State Board of Education after a public 
hearing by the State Board of Education in that local school 
administrative unit that there is sufficient support among the 
populace of that administrative unit and that the establish- 
ment of the program will result in a meaningful test of the ef- 
fectiveness of this experimental program. The members of 
the State Board of Education shall hold the hearing them- 
selves and shall not delegate to a hearing officer the respon- 
sibility to  do so. 

1983 Sess. Laws, c. 761, s. 92. On 22 July 1983, the public hearing 
required by Section 92 was conducted in Polk County by the 
State Board of Education. A special meeting of the State Board 
was called on 25 July 1983 to consider the results of the public 
hearings in Halifax and Polk Counties. The State Board approved 
the requests of the two counties to participate in the program 
based upon findings that there was sufficient support among the 
populace of the administrative units and that the establishment of 
the program would result in a meaningful test of the effectiveness 
of the program. 

On 11 August 1983, petitioners filed a petition for writ of 
mandamus and a motion for a temporary restraining order and 
preliminary injunction, seeking to enjoin the Polk County School 
Board from implementing and operating a school term in excess 
of 180 days. On 22 August 1983, the State Board of Education was 
allowed to intervene, whereupon petitioners amended their peti- 
tion to  allege that  the State Board of Education did not follow 
proper procedures in implementing the program. The State and 
the County Boards of Education filed separate answers. Petition- 
ers  subsequently, on 12 January 1984, took a voluntary dismissal 
of their claims against the State Board of Education in their 
amended complaint. Following a hearing, the court denied the 
relief sought and dismissed the action. 

I 

[I] The first issue we must decide is whether the State Board of 
Education and the Polk County Board of Education had the au- 
thority to vary the length of the school term from the 180 day 
term mandated by G.S. 115C-84(c). 

The State Board of Education is provided for in the North 
Carolina Constitution. N.C. Const., Art. IX, sec. 4. It is given the 
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power by the Constitution to "supervise and administer the free 
public school system" and to "make all needed rules and regula- 
tions in relation thereto, subject to laws enacted by the General 
Assembly." N. C. Const. Art. IX, sec. 5. The State Board of Edu- 
cation therefore derives its powers from both the Constitution 
and the General Assembly. See Guthrie v. Taylor, 279 N.C. 703, 
185 S.E. 2d 193 (1971), cert. denied, 406 US.  920, 32 L.Ed. 2d 119, 
92 S.Ct. 1774 (1972). Among the powers granted by the General 
Assembly to the State Board is the power "to sponsor or conduct 
education research and special school projects considered impor- 
tant by the Board for improving the public schools of the State." 
G.S. 115C-12(11). Similarly, the General Assembly has authorized 
local boards of education "to sponsor or conduct educational 
research and special projects approved by the Department of 
Public Instruction and the State Board of Education that may im- 
prove the school system under their jurisdictions." G.S. 
1 l5C-47(8). 

The extended school day and extended school year program 
is such an educational research project. The letters mailed to  the 
school superintendents indicate that the program was an "experi- 
mental program" which was "designed to test the impact of an ex- 
tension of the school day and school year." The reports submitted 
to the State Board indicate that an extended school day and 
school year could improve the educational system; however, there 
were many unanswered questions about the feasibility and effec- 
tiveness of an extended school day and school year. Moreover, the 
General Assembly implicitly granted the State Board of Educa- 
tion and the local boards of education the authority to increase 
the length of the school term beyond 180 days by enacting Sec- 
tion 92 of the Appropriations Act and by funding the project. The 
General Assembly has the authority to provide for a school term 
in excess of nine months. Harris v. Board of Commissioners, 274 
N.C. 343, 163 S.E. 2d 387 (1968); Frazier v. Board of Commis- 
sioners, 194 N.C. 49, 138 S.E. 433 (1927). We therefore hold the 
trial court properly concluded the State Board of Education and 
the Polk County Board of Education have the legislative authority 
to conduct the program. 

I1 

[2] We next consider petitioners' contentions that the extended 
school daylyear program violates the uniformity provisions of our 
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Constitution and G.S. 115C-84(c). Our Constitution provides: "The 
General Assembly shall provide by taxation and otherwise for a 
general and uniform system of free public schools, which shall be 
maintained a t  least nine months in every year, and wherein equal 
opportunities shall be provided for all students." N. C. Const. Art. 
IX, sec. 20). Our Supreme Court has construed this uniformity re- 
quirement a s  follows: 

The te rm 'uniform' here clearly does not relate to 'schools,' 
requiring that each and every school in the same or other 
districts throughout the State  shall be of the same fixed 
grade, regardless of the age or attainments of the pupils, but 
the te rm has reference to and qualifies the word 'system' and 
is sufficiently complied with where, by statute of authorized 
regulation of the public school authorities, provision is made 
for establishment of schools of like kind throughout all sec- 
tions of the  State  and available to all of the school population 
of the  territories contributing to their support. 

Board of Education v. Board of Commissioners, 174 N.C. 469, 473, 
93 S.E. 1001, 1002 (1917). Similarly, the word "uniform" modifies 
the word "system," not the word "term." The Constitution, there- 
fore, does not require a uniform 180 day term. The extended 
school te rm program does not violate the  Constitution's uniformi- 
t y  requirement, a s  the trial court properly concluded. 

As noted earlier, the General Assembly has the  authority to 
establish the  length of the school term. Pursuant t o  this authori- 
ty, i t  enacted G.S. 115C-84(c), which provides: "There shall be 
operated in every school in the State  a uniform school term of 180 
days for instructing pupils." G.S. 115C-84k) goes on to  provide, 
however, tha t  "(f)or up to five of these days during the school 
year on which schools a re  closed due t o  hazardous weather condi- 
tions, natural disaster or  other emergency, local boards of educa- 
tion may excuse teachers and students from attendance without 
requiring tha t  the days be made up. . . ." It is thus apparent that 
G.S. 115C-84k) does not require exact uniformity of terms. Some 
school districts may have terms of less than 180 days due to  the 
weather, etc. The question of the constitutionality of that provi- 
sion is not before us. As indicated supra, the Constitution does 
not require a uniform term of 180 days. Moreover, uniformity of 
school days is not required as G.S. 115C-84(a) permits the local 
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boards of education to  determine the  length of the  school day in 
their respective districts. The reports prepared by the Staff of 
the  Department of Public Instruction show that  school days vary 
from six t o  seven hours per day. 

[3] Petitioners also contend that  the  operation of the  extended 
school daylyear program denies them equal protection of the law 
under the  North Carolina Constitution and the  United States Con- 
stitution. To challenge the constitutionality of a s tatute  or a s tate  
action, the  party challenging the action must be a member of the 
class prejudiced by the action. I n  r e  Appeal of Martin, 286 N.C. 
66, 209 S.E. 2d 766 (1974). We do not think petitioners belonged to  
a class prejudiced by the action. Section 1 of Article IX of the 
North Carolina Constitution provides: "Religion, morality, and 
knowledge being necessary to good government and the happi- 
ness of mankind, schools, libraries, and the  means of education 
shall forever be encouraged." Section 2 of Article IX of the North 
Carolina Constitution provides that  equal opportunities must be 
given t o  all students t o  attend public schools which are main- 
tained a t  least nine months in every year. As evident from the 
Constitution, educational opportunities a re  highly valued in this 
State. Petitioners, rather than being burdened, have been blessed 
with the  opportunity to  receive more free education. 

Petitioners, however, claim that  a burden will be placed upon 
them as  parents which will not be imposed on other parents be- 
cause they will have to  send their children t o  school 20 days long- 
e r  or  face criminal penalties under G.S. 115C-380 for violating 
G.S. 115C-378, which requires parents or guardians of children 
between the  ages of seven and sixteen years to cause such chil- 
dren "to attend school continuously for a period equal to  the time 
which the  public school t o  which the  child is assigned shall be in 
session." In order to  challenge the constitutionality of a legisla- 
t ive or executive action, a party must be in immediate danger of 
sustaining a direct injury from the  action. Nicholson v. State  
Education Assistance Authority, 275 N.C. 439, 168 S.E. 2d 401 
(1969). There is no evidence that  petitioners were in immediate 
danger of being prosecuted under the Compulsory Attendance 
Act. Petitioners therefore lack standing t o  raise this issue. 

For  the  foregoing reasons, we hold the trial court properly 
concluded that  there were no constitutional or statutory viola- 
tions. 
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[4] The next issue is whether the court properly excluded 
evidence relating to the public hearing and the State Board's 
special meeting. The excluded evidence related to the issues of 
whether the State Board properly conducted the public hearing 
and whether it properly implemented the program in Polk Coun- 
ty. The State Board of Education was a necessary party to claims 
alleging irregularities in its conducting of the public hearing and 
in its proceedings because it was so vitally interested in the con- 
troversy involved in the claim that no valid judgment could be 
rendered without i t  as a party. See Booker v. Everhart, 294 N.C. 
146, 240 S.E. 2d 360 (1978). A court cannot consider a claim 
without such a necessary party. Id. Petitioners, here, took a 
voluntary dismissal of their claims against the State Board of 
Education. Moreover, the Polk County Superior Court had no ju- 
risdiction over the claims concerning the State Board's pro- 
cedures, because exclusive jurisdiction over this contested case 
belonged to Wake County Superior Court. G.S. 115C-2; G.S. 150A- 
45. We hold the court properly excluded the evidence. 

For the same reasons, we reject petitioners' contention that 
the court erred in denying their request for a jury trial on the 
issue of whether the State Board of Education followed proper 
procedures. 

[5] Petitioners next contend that Section 92 was unambiguous in 
expressing an intent to fund only an extension of the length of 
the school day and not the school year; consequently, extrinsic 
evidence was improperly admitted to clarify the section. We dis- 
agree. When one reads Section 92, one asks, "What is the extend- 
ed day program in the Department of Public Instruction?'It is 
not clearly stated on the face of Section 92. I t  thus becomes 
necessary to look a t  the section as a whole, the legislative history, 
and the circumstances surrounding its enactment to determine its 
meaning and scope. See Milk Commission v. Food Stores, Inc., 270 
N.C. 323, 154 S.E. 2d 548 (1967). The court therefore properly ad- 
mitted the minutes of the Joint Appropriations Expansion Budget 
Committee on Education meeting on 23 June 1983, which indi- 
cated that the program involved an extension of the school day by 
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one hour and of the school term by twenty days, to determine the 
scope of Section 92. 

Petitioners also contend that these minutes were not proper- 
ly admitted because they were not admitted into evidence 
through the legislative librarian. The minutes were introduced 
through Mr. George Hall, who testified that he was an ad- 
ministrative officer for the General Assembly and custodian of 
materials contained in the legislative library and that the minutes 
were a true and accurate copy of the original of the minutes. We 
hold this was sufficient authentication of the official minutes. See 
G.S. 1A-1, Rule 44; Kearney v. Thomas, 225 N.C. 156, 33 S.E. 2d 
871 (1945); 2 Brandis on North Carolina Evidence see. 194 (1982). 

Petitioners' next contention is that the following finding of 
fact was not supported by any evidence: 

Recognizing that it would be illogical to spend large sums of 
money to extend the school calendar in all the school systems 
in the State without knowing the benefits which that action 
would produce, the State Board determined that it should 
proceed initially with an increase in time for learning on an 
experimental basis. Accordingly, the State Board solicited 
school systems to volunteer to extend the length of the 
school term and school day for a period of three years in 
order that data would be available upon which to make an in- 
formed judgment about whether the benefits flowing from 
extension of the school term would justify the substantial 
cost associated with an extension of the school calendar in all 
school systems. 

Dr. A. Craig Phillips, the Secretary of the State Board of Educa- 
tion, testified that the Board decided to conduct this experiment 
on a limited voluntary basis rather than across the board state- 
wide because it was "easier and better" to find out that way 
whether a longer school day and school year would be beneficial 
to students. If the experimental program proved successful, addi- 
tional funding would be sought to  implement a longer school day 
and year statewide. The minutes of the 2 June 1983 meeting of 
the State Board also indicate that funding was a key concern of 
the State Board. We hold the foregoing evidence was sufficient to 
support the finding of fact. 
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VI 

We last consider petitioners' contention that the court's con- 
clusion of law that "the purposes of this experimental program 
were presented to the General Assembly in the context of wide- 
spread publicity about the quality of education and the need to in- 
crease the time provided children for learning" was not supported 
by the findings of fact. Though denominated a conclusion of law, 
i t  reads more like a finding of fact. We have reviewed the record 
and find that  there is ample support in the record for this finding 
of fact. 

For the foregoing reasons, we hold the trial court's findings 
of fact were supported by competent evidence which in turn sup- 
port its conclusions of law and order. The order of the trial court 
is 

Affirmed. 

Chief Judge HEDRICK and Judge COZORT concur. 

STATE OF NORTH CAROLINA v. JAMES STANLEY 

No. 8422SC430 

(Filed 16 April 1985) 

1. Rape and Allied Offenses 8 5- second-degree rape-sufficiency of evidence 
Defendant's motions to dismiss charges of second-degree rape were prop- 

erly denied where the State presented evidence that tended to show that 
defendant told the victim to go home with him when they would be alone in 
the house, picked her up and carried her into the children's bedroom against 
her will while she was fighting him, held her so tightly he left a large bruise 
on her upper arm, took off her clothes, had sexual intercourse with her, 
dragged her into her bedroom and had sexual intercourse a second time, and 
warned her not to tell anybody. G.S. 14-27.3. 

2. Crimind Law 8 181- second-degree rape-motion for appropriate relief based 
on contrndictions in evidence 

Defendant's motion for appropriate relief to set aside a verdict of second- 
degree rape because of inconsistencies and contradictions in the evidence was 
properly denied. Contradictions and inconsistencies in the evidence are mat- 
ters for the jury, and there was clearly sufficient evidence to warrant the sub- 
mission of the case to the jury. G.S. 15A-l414(b)(2). 
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3. Criminal Law 8 138- second-degree rape-aggravating factors-victim men- 
tally infirm -defendant abused position of trust 

Where defendant was convicted of second-degree rape, the trial court 
properly found as aggravating factors that the victim was mentally infirm and 
that defendant took advantage of a position of t rus t  or confidence to  commit 
the  offense where it was uncontradicted that the victim was a nineteen-year- 
old mentally retarded girl who was a client a t  the  Davidson County Sheltered 
Workshop for the Retarded, who had been asked by defendant's wife to stay 
with them t o  help with housework, and who testified that she considered 
defendant a parent or authority figure. 

Criminal Law ff 131.1- second-degree rape-motion for new trial for newly 
diacovered evidence denied 

In a prosecution for second-degree rape in which defendant testified that 
the  victim made advances to him, there was no error in the denial of defend- 
ant's motion for a new trial for newly discovered evidence where a man who 
had testified a t  trial that he had gone to a movie with the victim testified that 
after the  movie they had gone to defendant's house where the victim had un- 
buttoned three buttons of her blouse and asked him to touch various parts of 
her body. The testimony was not relevant under G.S. 8-58.6(b)(3) because it did 
not closely resemble defendant's version of the alleged encounter; furthermore, 
defendant did not show due diligence in that he had the opportunity to ques- 
tion the witness a t  trial. G.S. 15A-l415(bX6). 

Criminal Law 8 89.4- cross-examination concerning testimony of probable 
cause hearing-properly limited 

In a prosecution for second-degree rape, the court did not abuse its discre- 
tion by sustaining the State's objection to defendant reading from the probable 
cause hearing transcript after the victim started to cry during cross- 
examination. The transcript was admitted into evidence a t  the  close of defend- 
ant's evidence with a proper limiting instruction. 

Rape and Allied Offenses ff 6- instructions that general reputation of victim 
should be considered on consent not given - no error 

In a prosecution for second-degree rape, the court did not er r  by not in- 
structing the jury that the general reputation and character of the prosecutrix 
should be considered regarding her consent to sexual intercourse with defend- 
ant where defendant did not request such an instruction a t  trial and the 
evidence which defendant contended was character evidence was ambiguous. 

7. Criminal Law 8 89.1- second-degree rape-victim's reputation for truth and 
veracity - questions limited to general reputation 

In a prosecution for second-degree rape, the court did not e r r  by not per- 
mitting defendant to ask about the victim's reputation for truth and veracity. 
The established rule in North Carolina permits the impeaching character 
witness to be asked only whether the witness knows the general reputation 
and character of the party and what that general reputation or character is. 
The witness may amplify or qualify the answer to  the latter question with 
regard to specific virtues or vices but counsel offering the witness may not 
suggest that the witness do so. 
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8. Criminal Law $3 86.2- error to exclude defendant's testimony of prior convic- 
tione - not sufficient prejudice for a new trial 

In a prosecution for second-degree rape, the court erred by not permitting 
defendant to testify on direct examination about his prior convictions, but that 
error alone was not enough to  warrant reversal. 

APPEAL by defendant from DeRamus, Judge. Judgment en- 
tered 28 November 1983 in Superior Court, DAVIDSON County. 
Heard in the Court of Appeals 17 January 1985. 

Defendant was charged on an indictment, proper in form, 
with the second degree rape of Mildred Ann Pyburn. At trial the 
State's evidence tended to show the following. On 22 June 1983 
Mildred Ann Pyburn (Ann) was living with defendant, his wife, 
and their two children. Ann was nineteen years old. She was stay- 
ing with the Stanleys to help Mrs. Stanley with housework. On 
the morning of 22 June 1983 Ann woke up early and went with 
defendant and his family to visit defendant's grandmother. Later 
that  day defendant asked Ann to return to his house with him to 
do some housework for his wife. When they got back to the 
house, defendant started talking to Ann about sex. Ann was 
scared. Defendant picked her up and took her into the children's 
bedroom. Ann struggled and fought with defendant. In the chil- 
dren's bedroom defendant undressed Ann and himself and forced 
Ann to have sexual intercourse. Then defendant made Ann have 
sexual intercourse with him again in her own bedroom. Defendant 
held Ann's arm so tightly he gave her a three-inch bruise. Defend- 
ant warned Ann not to  tell anybody about what happened. Later, 
defendant and Ann picked up defendant's friend, Buck, and took 
him to work. Then defendant took Ann to Sky City, picked up his 
wife and children, and took Ann to the Boy's Group Home. At the 
Home Ann told Frankie Lane, a woman she knew from the David- 
son County Sheltered Workshop for the Retarded, about the rape. 
Ann went to the Sheriffs Department and to the hospital. 

On cross-examination Ann said she used to be a client a t  the 
Davidson County Sheltered Workshop for the Retarded. Ann had 
a friend named Jimmy Hayes who lived in the Boy's Group Home. 
She had been to see Jimmy a few days before the rape occurred; 
she was angry with him for dating another girl. The night before 
the rape Ann called defendant into her bedroom because she 
thought she saw a lizard on the wall. She waited out in the hall 
while defendant was in her bedroom. 
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Dr. James F. Black testified that he examined Ann on 22 
June 1983, and in his opinion she had engaged in sexual inter- 
course within the past twenty-four hours. 

Detective Richard Sink, from the Davidson County Sheriffs 
Department, testified that he spoke with Ann on 22 June 1983. 
Ann made a statement about the events that took place on that 
day. In her statement she said defendant had intercourse with 
her once. Ann returned to  Sink's office the following day and 
when she went into further details about the incident, she said 
there had been two acts of intercourse. 

Frankie Lane, an employee of the Davidson County Sheltered 
Workshop for the Retarded and the Boy's Group Home, testified 
that on 22 June 1983 Ann did not seem upset when she came by 
the Group Home, but forty-five minutes later she started crying 
and said defendant had raped her. 

Defendant testified in his own behalf as follows. Ann moved 
into his house on 17 June 1983. On the 21st of June he took Ann 
to  the Boy's Group Home to  visit for an hour. When Ann re- 
turned, she "went be r se rk  and ran out into the shed. Defendant 
tried to  get her to go into the house, but Ann wanted to sit in the 
shed and talk to him about Jimmy. Ann was upset that Jimmy 
was dating another girl. After supper while defendant, his wife, 
and Ann were playing cards, Ann was still upset about Jimmy; 
she said that, "she ought to go out and get on somebody." A few 
minutes after they all went to  bed, Ann called defendant into her 
bedroom and "she was upset about Jimmy again, [and] mentioned 
sex." The next morning he woke up at  seven and when he went 
into Ann's bedroom to wake her up, "she mentioned again having 
sex; I told her again about getting in trouble with Betty . . . she 
said wait; I looked back, she pulled off the sheet, she didn't have 
nothing on; we had sex." After breakfast the Stanleys and Ann 
went to visit defendant's grandmother. At 11:30 a.m. defendant 
left with Ann, and they took Buck to work. Then defendant 
dropped Ann off at  Sky City. Defendant denied raping Ann. 

Defendant was found guilty of second degree rape. The trial 
judge found the following statutory aggravating factors: 

The victim was mentally infirm. 
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The defendant took advantage of a position of t rust  or con- 
fidence to  commit the offense. 

The defendant has a prior conviction or  convictions for 
criminal offenses punishable by more than 60 days' confine- 
ment. 

The trial judge found the following non-statutory mitigating 
factors: 

Defendant has been helpful in past to family members and 
others. 

Defendant had voluntarily come forward to  the U. S. At- 
torney and advised that  he was on escape while the escape 
was not suspected by the U. S. Attorney. 

Defendant has completed only the 8th grade and was em- 
ployed a t  the Sheltered Workshop program similar t o  the 
Sheltered Workshop program participated in by the victim. 

The trial judge found the factors in aggravation outweighed 
the  factors in mitigation. From a judgment imposing a prison 
sentence of twenty-four years defendant appeals. 

At torney  General Edmisten by  Assistant At torney General 
Wilson Hayman for the State. 

Stoner, Bowers and Gray, P.A. by  Carl W.  Gray for defend- 
ant appellant. 

PARKER, Judge. 

[I] In his first two assignments of error  defendant contends the 
trial court erred in denying his motions to  dismiss a t  the close of 
the State's evidence and a t  the close of all the  evidence. When 
defendant elected to  offer evidence after the  denial of his motion 
to  dismiss, he waived his motion to  dismiss a t  the close of the 
State's evidence. State v. Calloway, 305 N.C. 747, 291 S.E. 2d 622 
(1982); G.S. 15-173. We will, therefore, only consider his motion to 
dismiss a t  the close of all the evidence. Upon defendant's motion 
to  dismiss, all the evidence favorable t o  the  Sta te  must be con- 
sidered, such evidence must be deemed t rue  and considered in 
the light most favorable t o  the State, and the Sta te  is entitled to 
every inference of fact which may be reasonably deduced there- 
from. State v. Dover, 308 N.C. 372, 302 S.E. 2d 232 (1983). 
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Defendant argues there was no evidence he used force to  
overcome Ann's resistance. G.S. 14-27.3 provides: 

a) A person is guilty of rape in the second degree if the 
person engages in vaginal intercourse with another person: 

1 (1) By force and against the will of the other person 

The force required for second degree rape need not be actual 
physical force; constructive force, or female submission under fear 
or  duress is sufficient. State v. Dull, 289 N.C. 55, 220 S.E. 2d 344 
(1975), death sentence vacated, 428 U.S. 904, 96 S.Ct. 3211, 49 
L.Ed. 2d 1211 (1976). The State presented evidence, which tended 
to show defendant told Ann to go home with him when they 
would be alone in the house, picked her up and carried her into 
the children's bedroom against her will while she was fighting 
him, held her so tightly he left a large bruise on her upper arm, 
took off her clothes, had sexual intercourse with her, dragged her 
into her bedroom and had sexual intercourse a second time, and 
warned her not t o  tell anybody. Clearly this evidence, viewed in 
the light most favorable t o  the State, was sufficient to withstand 
defendant's motion to dismiss. 

121 Defendant next assigns error to the trial court's denial of his 
motion for appropriate relief, pursuant to G.S. 15A-l414(b)(2), t o  
set  aside the verdict a s  contrary to the weight of the evidence. 
Defendant argues that  inconsistencies and contradictions in the 
evidence required the trial judge to  grant his motion. A motion 
under G.S. 15A-l414(b)(2) is addressed to the discretion of the trial 
court, and the  ruling will not be disturbed on appeal absent an 
abuse of discretion. State v. Butts, 303 N.C. 155, 277 S.E. 2d 385 
(1981). Any contradictions and discrepancies in the evidence are  
matters for the jury. State v. Smith, 291 N.C. 505,231 S.E. 2d 663 
(1977). We find no abuse of discretion here, since there clearly 
was sufficient evidence to  warrant submission of the  case to  the 
jury and to  support the verdict. This assignment is without merit. 

(31 In his fourth assignment of error defendant argues that two 
of the aggravating factors found by the trial court were not sup- 
ported by the  preponderance of the evidence: "[tlhe victim was 
mentally infirm," and "[tlhe defendant took advantage of a posi- 
tion of t rus t  or  confidence to commit the offense." We do not 
agree. It was uncontradicted that Ann was a client a t  the David- 
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son County Sheltered Workshop for the Retarded, which supports 
the trial judge's finding that  she was mentally infirm. I t  was un- 
disputed that  Ann, a nineteen year old mentally retarded girl, 
was asked by defendant's wife to  stay with them to help with 
housework. Ann said she trusted and obeyed defendant. Her testi- 
mony indicates that she considered defendant, who was sixteen 
years older than she, a parent or authority figure. As our 
Supreme Court observed in State v. Ahearn, 307 N.C. 584, 596, 
300 S.E. 2d 689, 697 (19831, "The trial judge should be permitted 
wide latitude in arriving a t  the truth as to the existence of ag- 
gravating and mitigating circumstances, for it is only he who 
observes the demeanor of the witnesses and hears the testi- 
mony." We conclude, therefore, that this assignment of error is 
without merit. 

(41 In his fifth assignment of error defendant contends the trial 
court erred in failing to  grant him a new trial for newly discov- 
ered evidence. After the verdict and judgment were entered, 
defendant filed a motion for appropriate relief pursuant to  G.S. 
15A-l415(b)(6) on the grounds of newly discovered evidence. He 
presented testimony by Jimmy Hayes, who had testified a t  trial, 
that  Jimmy and Ann had gone to  a movie. Afterwards they went 
back to defendant's house where Ann unbuttoned three buttons 
of her blouse and asked Jimmy to touch various parts of her 
body. Jimmy refused to  touch her. Jimmy said they never had 
sexual intercourse. 

A motion for a new trial on the grounds of newly discovered 
evidence is addressed to  the sound discretion of the trial judge 
and is not subject to review absent a showing of abuse of discre- 
tion. State v. Britt, 285 N.C. 256, 204 S.E. 2d 817 (1974). Here we 
find no abuse of discretion for the following reasons. For a new 
trial to be granted on the grounds of newly discovered evidence, 
it must appear by affidavit that the newly discovered evidence is 
probably true; the evidence is material, competent, and relevant; 
due diligence was used to procure the testimony a t  trial; the evi- 
dence is not merely cumulative or corroborative; the evidence 
does not merely tend to impeach or contradict the testimony of a 
former witness; and the evidence is of such a nature that a dif- 
ferent result will probably be reached a t  a new trial. State v. Per- 
son, 298 N.C. 765, 259 S.E. 2d 867 (1979). 
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We do not find Jimmy Hayes' testimony satisfies this test  
because his testimony is not relevant under G.S. 8-58.6(b) which 
provides that  the sexual behavior, other than the sexual act a t  
issue, of the victim in a rape or sex offense case is irrelevant to 
any issue in the prosecution. This s tatute was designed to protect 
the  witness from humiliation and embarrassment, while shielding 
the  jury from unwanted prejudice that  might result from evi- 
dence of sexual activity which has little relevance to  the case and 
a low probative value. State v. Younger, 306 N.C. 692, 295 S.E. 2d 
453 (1982). Evidence of t he  victim's sexual behavior can, however, 
be relevant under four circumstances. One of these circumstances, 
a s  provided in G.S. 8-58.6(b)(3), is when the  evidence is "of a pat- 
t e rn  of sexual behavior so distinctive and so closely resembling 
the  defendant's version of the alleged encounter with the com- 
plainant a s  t o  tend to prove that such complainant consented to  
the  act or  acts charged or  behaved in such a manner a s  t o  lead 
the  defendant reasonably to  believe that  the complainant con- 
sented." 

Defendant argues that  Ann's behavior with Jimmy was so 
similar t o  his version of their sexual encounter a s  t o  render Jim- 
my's testimony relevant under G.S. 8-58.6(b)(3). His version of the  
incident is, in summary, that  he went into Ann's room the morn- 
ing of 22 June  1983 to  wake her up, she mentioned having sex, 
she pulled off her sheet, she was naked, and they had sexual in- 
tercourse. We do not find that  Jimmy's testimony closely re- 
sembles defendant's version of the alleged encounter; therefore, i t  
does not tend to  prove that  Ann consented to  the alleged rape 
that  took place during the afternoon of 22 June  1983. Jimmy's tes- 
timony is irrelevant under G.S. 8-58.6(b). Furthermore, we note 
tha t  defendant had not shown due diligence in trying to  obtain 
the  evidence a t  trial. When Jimmy testified at trial that  he had 
gone to  a movie with Ann, defendant had the opportunity to  ques- 
tion him about the date. 

151 Defendant's sixth assignment of error  is tha t  the  trial court 
erred in refusing to allow defendant t o  cross-examine Ann on her 
testimony from the probable cause hearing. Evidence of a wit- 
ness' prior inconsistent statement is admissible only t o  determine 
the  witness' credibility. State v. Brannon, 21 N.C. App. 464, 204 
S.E. 2d 895 (1974). See 1 Brandis on North Carolina Evidence 9 46 
(2d ed. 1982). Ann started t o  cry when defendant cross-examined 
her  on her testimony from the  probable cause hearing. A t  this 
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point the trial judge exercised his discretion and sustained the 
State's objection to defendant's reading from the probable cause 
hearing transcript. The transcript was admitted into evidence a t  
the close of defendant's evidence, with a proper limiting instruc- 
tion. We do not find prejudicial error. 

[6] In his seventh assignment of error defendant contends the 
trial court erred by not instructing the jury that evidence of the 
general reputation and character of the prosecutrix, if accepted as 
true, should be considered regarding the question of her consent 
to sexual intercourse with defendant. At trial defendant did not 
request such instruction. Character evidence is a subordinate 
feature of the case, and failure of the court to  instruct the jury on 
character evidence is not error absent a request for such instruc- 
tion. State v. Thompson, 50 N.C. App. 484,274 S.E. 2d 381, review 
denied, 302 N.C. 633, 280 S.E. 2d 448 (1981). Moreover, the 
evidence which defendant contends is character evidence is am- 
biguous: 

Q: Based upon your observations and associations with 
Ann during the period of time you have known her, what is 
her general character and reputation? 

A: [Frankie Lane] We always kept her under close super- 
vision at  the workshop a t  lunchtime and break area around 
the boys. 

This could mean either that Ann tended to flirt with the 
boys, or that the boys were unruly and bothered Ann. We find 
the court fairly instructed the jury as to  the credibility of defend- 
ant and the prosecutrix, and instructed the jury on both the cor- 
roborative and inconsistent statements made by Ann. Defendant's 
assignment of error is without merit. 

171 Defendant's eighth assignment of error is that the trial court 
erred by sustaining the State's objection to the following ques- 
tion: 

Q: Based on your observations and association with Ann 
during the period of time you have known her, what is her 
reputation for truth and veracity? 

Objection. 

Sustained. 
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As this court explained in State  v. Spicer, 50 N.C. App, 214, 
273 S.E. 2d 521, appeal dismissed, 302 N.C. 401, 279 S.E. 2d 356 
(19811, t he  established rule in North Carolina permits only the 
following two questions to  be asked of the  impeaching character 
witness: (i) whether the witness knows the  general reputation and 
character of the  party, and (ii) what the  general reputation or 
character is. "The witness may amplify or qualify his answers to  
the lat ter  question with regard to  specific virtues or vices of the 
party but  counsel offering the witness may not suggest that  the 
witness do so." State  v. Spicer, 50 N.C. App. a t  219, 273 S.E. 2d a t  
525. In Spicer, counsel for the defendant asked the witness: 
"[Wlhat's the  general reputation of Henry Minton a s  to  his t ruth 
and honesty?" The State's objection was sustained. The Court 
then allowed defendant's counsel to  ask the witness the  following 
proper questions: "[Dlo you know the general reputation and 
character of Henry Minton here in the community in which he 
lives?" A: "Yes, I do." Q: "And what is that?" In the  instant case, 
if counsel for the  defendant had rephrased his question, as  was 
done in Spicer, the  question would have been proper. Defendant's 
assignment of error  is without merit. 

181 Defendant's ninth assignment of error is that  the trial court 
erred by failing t o  allow him t o  testify on direct examination as  to 
his prior criminal convictions. Defendant's counsel asked him, on 
direct examination, "Now, what have you been tried and con- 
victed of?" The State  objected on the grounds that  counsel for 
defendant was impeaching his own witness. The objection was 
sustained. In S ta te  v. Hedgepeth, 66 N.C. App. 390, 310 S.E. 2d 
920 (19841, this court observed that  when a defendant is not per- 
mitted to  testify on direct examination regarding his prior 
criminal record and the  prior record is elicited on cross- 
examination, the defendant sustains a double blow to  his credibili- 
ty. In addition t o  the  obvious effect of the  prior conviction, the 
jury is left with the impression that  the defendant tried to  hide 
his criminal record and was not being entirely truthful. This court 
held tha t  defendant's counsel should have been allowed to ques- 
tion defendant a s  to  his prior criminal convictions a s  this might 
have bolstered his credibility. Although we agree with defendant 
that  the  trial court erred in prohibiting his testimony on direct 
examination as  to  his prior convictions, we find this e r ror  alone 
does not warrant reversal. To warrant reversal defendant must 
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show positive and tangible error that has substantially affected 
his rights, and that a different result would have likely ensued. 
State v. Billups, 301 N.C. 607, 272 S.E. 2d 842 (1981); G.S. 
15A-1443(a). 

We have carefully considered all assignments of error 
brought forward and find defendant received a trial free from 
prejudicial error. 

No error. 

Chief Judge HEDRICK and Judge WHICHARD concur. 

STATE OF NORTH CAROLINA v. R. L. "BO" STURGIS 

No. 8422SC386 

(Filed 16 April 1985) 

1. Criminal Law ff 91 - speedy trial-314 days from arrest to trial 
There was no error in the trial court's denial of defendant's motion to 

dismiss on speedy trial grounds where defendant was tried 314 days after his 
arrest on the  original warrant, which did not refer to an offense different from 
the  one alleged in a subsequent indictment and warrant. The trial court prop- 
erly excluded 33 days for a mental examination and 189 days for continuances 
issued on the motion of or with the consent of defendant, leaving 92 days that 
defendant had been awaiting trial. G.S. 15A-701 e t  seq. 

2. Rape and Allied Offenses 1 19- taking indecent liberties with a child-admis- 
sion of other incidents-no error 

In a prosecution for taking indecent liberties with an eleven-year-old child, 
the  court did not er r  by admitting testimony from the victim and her younger 
sister that defendant had committed similar acts on other occasions. The 
evidence was competent t o  show defendant's intent, motive, and ongoing plan 
to  gratify his sexual desires while ostensibly baby-sitting these children; more- 
over, there was no violation of a pretrial agreement with the district attorney 
not to inquire into events on other dates because defendant opened the door 
during his cross-examination of the victim. 

3. Rape and Allied Offenses 1 19- tnking indecent liberties with a child-twelve- 
yeu-old witness-leading questions on direct exnmhation proper 

In a prosecution for taking indecent liberties with an eleven-year-old girl, 
the  court did not abuse i ts  discretion by permitting the State to ask the vic- 
tim, who was twelve years old a t  the time of the trial, leading questions about 
the sexual acts committed upon her. 
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4. Rape and Allied Offenses B 19- taking indecent liberties with o child-doctor's 
testimony of lab results-not hearsay 

In a prosecution for taking indecent liberties with a child, there was no er- 
ror in permitting a pediatrician to testify that the victim's urine contained 
trichomonas, a one-celled organism indicative of sexual contact, where the 
urine specimen was collected by a nurse and the urinalysis was performed in 
the laboratory of the medical group to which the pediatrician belonged. The 
pediatrician's testimony was not inadmissible hearsay because it was not of- 
fered a s  substantive evidence of trichomonas but simply to show one of the 
bases for the  medical opinion that the victim had had sexual contact. 

Judge BECTON concurring in the result. 

APPEAL by the defendant from Morgan, Judge. Judgment en- 
tered 16 November 1983 in Superior Court, IREDELL County. 
Heard in the Court of Appeals 11 January 1985. 

Defendant was charged with taking indecent liberties with 
Sharon Curry, a minor child 11 years of age, in violation of G.S. 
14-202.1. A t  trial, the State  offered evidence which tended to  
show that  on 2 September 1982 defendant was baby-sitting 
Sharon Curry a t  his house and her two younger sisters and that  
they spent the  night there. During the night, defendant came into 
the  bedroom where Sharon was sleeping with her sisters, woke 
her up and told her to pull her panties down. He then got on top 
of her and put his penis between her legs. He told her not t o  tell 
anyone, however one of the  sisters, Patricia Ann Curry, awak- 
ened during the  incident and observed the defendant on the bed 
with Sharon. Sometime later during the  month of September 
1982, the girls' aunt, Fannie Sue Gill, overheard them talking 
about the  incident and questioned them. The incident was subse- 
quently reported by the children's father t o  the  Iredell County 
Sheriffs Department and the Department of Social Services. An 
investigation was undertaken and defendant was charged. 

Defendant testified that  he baby-sat for the Curry children 
on occasion a t  the  request of their mother, and that he treated 
them like his own children. He denied ever  having had any kind 
of sexual contact with any of the  children. He also offered 
evidence tending to show his good character. 

The jury returned a verdict of guilty and judgment was en- 
tered imposing an active sentence. Defendant appealed. 
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Attorney General Rufus L. Edmisten, by Assistant Attorney 
General David Gordon, for the State. 

Roger Lee Edwards, for defendant appellant. 

MARTIN, Judge. 

Defendant has brought forward four assignments of error. 
The first of these relates to  the denial of his motion to dismiss 
the charge, pursuant to G.S. 15A-703, for failure of the State to 
provide him with a speedy trial; the balance challenge evidentiary 
rulings made a t  defendant's trial. We have examined each of 
these assignments and find no prejudicial error in the defendant's 
trial. 

[I] Initially, the defendant contends that he was not brought to 
trial within the time limits prescribed by G.S. 15A-701 et seq. and 
assigns as error the trial court's denial of his motion to dismiss 
the charge. The defendant was first charged in a warrant issued 9 
December 1982 with taking indecent liberties with Sharon Curry 
on 11 September 1982. He was initially arrested on 8 January 
1983. On 28 January 1983, defendant's probable cause hearing was 
continued until 4 March 1983 and court approval was given for 
the defendant to undergo a psychological evaluation. The record 
indicates that the evaluation was completed on 2 March 1983. On 
3 March 1983 another warrant was issued charging the defendant 
with first degree rape of Sharon Curry, a violation of G.S. 14-27.2 
(a)(l), on 2 September 1982. He was arrested on this warrant on 4 
March 1983 and the earlier charge of taking indecent liberties 
with a minor was dismissed by the district attorney. On 9 May 
1983 a true bill of indictment was returned charging the defend- 
ant with first degree rape. By three separate orders, dated 12 
May 1983, 10 August 1983 and 10 October 1983, the trial of the 
case was continued until 14 November 1983 and, upon appropriate 
findings required by G.S. 15A-701(b)(7), the time was excluded 
from the limits established by G.S. 15A-701 et seq. One of these 
orders was entered upon motion of defendant; the other two were 
consented to  by his counsel. On 14 November 1983 the district at- 
torney sought, and obtained, a new bill of indictment charging 
defendant with taking indecent liberties with Sharon Curry on 2 
September 1982. The earlier indictment charging first degree 
rape was then dismissed and defendant's trial began on 14 No- 
vember 1983. 
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From t h e  record before us, i t  is not apparent that  the  war- 
rant  issued 9 December 1982 refers t o  any different offense than 
those alleged in the  subsequent warrant and indictment although 
the dates of when the  offense is alleged t o  have occurred differ. 
Therefore, we must consider the  first warrant as  the  original 
charge in this case for the purpose of computing the  time within 
which defendant's trial must have begun pursuant to  G.S. 15A- 
701(a1)(3). Of the  events listed in the  statute, the  defendant's 
arrest  on 8 January 1983 was the  last to  occur relating t o  the 
original charge and the  computation of time commenced on that  
date. The total time between 8 January 1983 and 14 November 
1983 was 314 days, well beyond the  120 days mandated by the 
statute. However, t he  trial judge properly excluded from com- 
putation 33 days a s  a delay occasioned by a mental examination 
pursuant t o  G.S. 15A-701(b)(l)(a), and 189 days a s  delays occa- 
sioned by the  continuance orders issued on motion of, o r  with the 
consent of, defendant. He concluded that  defendant had been 
awaiting trial for 88 days, well within t he  120 day requirement of 
the  statute. Although our computation results in a 92 day period, 
we find no prejudicial error  in t he  trial judge's conclusion that  
defendant had been awaiting trial for 88 days, well within the  120 
day requirement of the  statute. We find no error  in the  denial of 
defendant's motion to  dismiss on speedy trial grounds. 

[2] Defendant's second assignment of error is directed t o  the  ad- 
mission of evidence of instances of similar sexual conduct by 
defendant with Sharon Curry and with her younger sister, Patri- 
cia Ann Curry. On redirect examination, in response to  the  dis- 
trict attorney's questions, Sharon Curry testified that  on other 
occasions when she and her sisters had been entrusted t o  the  care 
of defendant, he had committed acts similar to  the  offense 
charged in this case. Patricia Ann Curry testified that  on one oc- 
casion, after t he  offense with which defendant is charged, defend- 
ant  felt her privates and removed her clothing. Both girls 
testified that  defendant instructed them not to  tell their mother 
what he had done. 

As a general rule, evidence of t he  commission of other in- 
dependent offenses by an accused is not admissible a s  proof of 
guilt for the offense for which the accused is on trial. State v. Mc- 
Clain, 240 N.C. 171, 81 S.E. 2d 364 (1954). However, well estab- 
lished exceptions to  the  general rule permit proof of commission 
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of like offenses as evidence of intent, plan, design or motive to 
commit the offense charged. State v. ~ r e e n e ,  294 N.C. 418, 241 
S.E. 2d 662 (1978); State v. Fowler, 230 N.C. 470, 53 S.E. 2d 853 
(1949). In construing the exceptions to the general rule, our courts 
have been liberal in admitting evidence of similar sex crimes. 
State v. Greene, supra; State v. Davis, 229 N.C. 386, 50 S.E. 2d 37 
(1948). For example, in State v. Patterson, 66 N.C. App. 657, 311 
S.E. 2d 683 (19841, evidence that the defendant, charged with com- 
mitting a sexual offense upon his stepson, had committed numer- 
ous similar acts upon the stepson over a four to  five year period, 
was held competent to  show defendant's "motive and intent." In 
State v. Turgeon, 44 N.C. App. 547, 261 S.E. 2d 501, appeal 
dismissed, 299 N.C. 740, 267 S.E. 2d 669 (1980), in which the de- 
fendant was convicted of assault with intent to commit rape upon 
a young girl, evidence that the defendant had committed sexual 
acts upon the sister of the prosecutrix over a two year period 
preceding the act with which defendant was charged, was held ad- 
missible to  show "the animus and purpose" of the defendant. 

Defendant contends, however, that the trial court, by the ad- 
mission of this testimony, permitted the district attorney to 
violate a pre-trial agreement with his counsel, made at a bench 
conference prior to  the beginning of the testimony, that the State 
would only inquire into the events occurring on 2 September 1982 
unless defendant's counsel questioned witnesses about events oc- 
curring on other dates. There is no indication from the record 
that the trial judge participated in the discussion or approved the 
agreement nor does the record disclose any apparent reason for 
the district attorney's agreement to  so limit the State's evidence. 
The defendant fails to suggest how any reliance by him on the 
agreement may have been to his detriment, and cites no authority 
in support of his contention that a violation of an agreement be- 
tween defense counsel and the State to withhold admissible evi- 
dence would constitute grounds for a new trial. 

While we question the validity of such an agreement in a 
criminal trial where the interests of the public, a s  well as the 
defendant and the victim, are involved, we need not decide the 
issue in this case. From our examination of the record, we con- 
clude that there was no violation. The first witness called by the 
State was Sharon Curry; upon direct examination by the district 
attorney she recounted her version of the events which occurred 
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on 2 September 1982. Upon cross-examination by defendant's 
counsel, evidence was placed before the jury that she visited the 
defendant's house on frequent occasions, that defendant looked 
after her on weekends and that she played with his grand- 
children, that he took her to  the movies and that she sometimes 
stayed with him after school. The following exchange then took 
place: 

Q: Do you remember testifying in District Court, Sharon? 

A: Yes. 

Q: Do you remember answering a t  that time that he did have 
his pants on? 

A: Yes. 

Q: And was that the truth when you told that a t  that time, 
Sharon? 

A: Well, one time he had his pants on, and another time he 
didn't. 

Q: But you said on this occasion that you said today he came 
in the one time, isn't that right? 

A: Yes. 

Through his cross-examination, defendant's counsel inquired 
directly into events occurring a t  times other than 2 September 
1982, i.e., the frequent occasions on which Sharon Curry's care 
was entrusted to the defendant. After she testified that at  one 
time he had had his pants on, and that a t  another time he had 
not, counsel's next question was phrased in such a manner that  
the jury could be reasonably led to believe that Sharon Curry had 
testified that defendant had engaged in sexual conduct with her 
on only one of the many occasions when she had been a t  defend- 
ant's house. Taken as a whole, the cross-examination opened the 
door for the district attorney to clarify the matter and to show 
that  defendant had, on other occasions, engaged in similar sexual 
conduct with Sharon and her sister. The evidence was competent 
to show defendant's intent, motive and ongoing plan to gratify his 
sexual desires while ostensibly baby-sitting these children. 

131 Defendant also contends that the trial court erred in overrul- 
ing his objections to two leading questions asked by the district 
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attorney during the redirect examination of Sharon Curry. A trial 
judge in North Carolina has discretionary authority to permit, 
when appropriate, the use of leading questions and in the absence 
of abuse the exercise of such discretion will not be disturbed on 
appeal. State v. Rankin, 304 N.C. 577, 284 S.E. 2d 319 (1981). I t  is 
within the discretion of the judge to permit counsel to  ask leading 
questions when the witness "has difficulty in understanding the 
question because of age or immaturity, or where the 'inquiry is 
into a subject of delicate nature such as sexual matters.' " State 
v. Williams, 303 N.C. 507, 511, 279 S.E. 2d 592, 595 (1981). quoting, 
State v. Greene, 285 N.C; 482, 492, 206 S.E. 2d 229, 236 (1974). 
Sharon Curry was 12 years of age at  the time of trial and was 
testifying about sexual acts committed upon her, certainly a sub- 
ject of delicate nature. We find no abuse of discretion in permit- 
ting the district attorney to ask her leading questions as to these 
matters. 

141 In his final assignment of error, defendant contends that the 
trial court erroneously admitted testimony of the State's witness, 
Dr. Lewis, concerning the results of a laboratory test  which he 
did not perform or supervise. We conclude that the testimony 
was properly admitted for the purpose of showing a basis for Dr. 
Durham's opinion that Sharon Curry had had sexual contact. 

Dr. Lewis testified that he examined Sharon Curry on 8 Oc- 
tober 1982. After obtaining a history from her, he conducted a 
physical examination and ordered certain laboratory tests, in- 
cluding a urinalysis. His nurse obtained the urine specimen from 
Sharon Curry and the urinalysis was performed in the laboratory 
of the Statesville Medical Group, where Dr. Lewis is a member of 
the pediatric department. He rendered his opinion that Sharon 
Curry "had had sexual contact, but not sexual intercourse." He 
went on to explain that, in his opinion, "there had been some sex- 
ual contact with her genital area but . . . I do not feel that there 
was any deep penetration." Dr. Lewis was then asked the basis 
for his opinion and he replied that there were two bases; first, the 
slightly enlarged vaginal opening which he found upon physical 
examination, and second, the laboratory finding of trichomonas, a 
one-celled organism indicative of sexual contact, in Sharon 
Curry's urine. The defendant objected to his testimony concern- 
ing the results of the laboratory tests as being inadmissible hear- 
say. 
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The applicable legal principle is stated in State v. Wade, 296 
N.C. 454, 462, 251 S.E. 2d 407, 412 (1979), as  follows: 

(1) A physician, as  an expert witness, may give his opinion, 
including a diagnosis, based either on personal knowledge or 
observation or on information supplied him by others, in- 
cluding the patient, if such information is inherently reliable 
even though it is not independently admissible into evidence. 
The opinion, of course, may be based on information gained 
in both ways. 

(2) If his opinion is admissible the expert may testify to the 
information he relied on in forming i t  for the  purpose of 
showing the basis of the opinion. [Citation omitted.] 

Dr. Lewis' testimony a s  to the results of the urinalysis was 
not inadmissible as  hearsay because it was not offered as substan- 
tive evidence for the purpose of proving the t ruth of the finding 
of trichomonas, but simply t o  show one of the bases for his medi- 
cal opinion that  Sharon Curry had had sexual contact. This assign- 
ment of error is overruled. 

No error. 

Judge JOHNSON concurs. 

Judge BECTON concurs in the result. 

Judge BECTON concurring. 

Although I am not convinced that  "the cross-examination 
opened the door for the district attorney . . . t o  show that  de- 
fendant had, on other occasions, engaged in similar sexual conduct 
with Sharon and her sister," ante p. 193, I, nevertheless, concur in 
the result since there is other substantial and admissible evidence 
of defendant's guilt. 
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ETHYL H. LOWE v. BELL HOUSE, INC. 

No. 8418DC309 

(Filed 16 April 1985) 

1. Master and Servant 8 112- Fair Labor Standards Act-night hours on call- 
compensable work time 

Night hours on call by plaintiff, a night supervisor in a residential care 
facility for physically handicapped young adults, constituted compensable work 
time under the  Fair Labor Standards Act even though plaintiff was permitted 
to  sleep where, in addition to  her regular 40-hour work week, plaintiff was re- 
quired to  stay in an apartment on the premises for another 40 hours per week 
from 11:OO p.m. until 7:00 a.m. on Sunday through Thursday nights; plaintiff 
was awakened by a night aide an  average of two to three times a week for a 
period of between one-half hour and an hour; and for some period during her 
employment plaintiff was also awakened once or twice a week by a malfunc- 
tioning fire alarm for a period of one to  one and one-half hours per interrup- 
tion. The frequency of interruptions and the fact that plaintiffs time was spent 
in the  apartment predominately for the employer's benefit established that the 
night hours were compensable. 

2. Master and Servant 8 112- recovery for violation of Fair Labor Standards Act 
An employer who violates the minimum wage or overtime provisions of 

the Fair Labor Standards Act is  liable to  the employee for the amount of un- 
paid minimum wages or unpaid overtime compensation, an equal amount as liq- 
uidated damages, reasonable attorney fees, and costs of the action. 29 U.S.C. 
# 206, 207 and 216(b). 

APPEAL by defendant from Hunter, Judge. Judgment entered 
31 October 1983 in District Court, GUILFORD County. Heard in the 
Court of Appeals 27 November 1984. 

Hunter, Hodgman, Greene, Goodman & Donaldson, by Robert 
N. Hunter, Jr., for plaintiff appellee. 

Thompson, Mann and Hutson, by M. Lee Daniels, Jr., for de- 
fendant appellant. 

BECTON, Judge. 

On 6 May 1982 plaintiff, Ethyl H. Lowe, instituted this action 
to  recover unpaid minimum wages, overtime compensation, liq- 
uidated damages and attorney's fees from the defendant, Bell 
House, Inc., pursuant to the Fair Labor Standards Act of 1938 
(FLSA), as codified a t  29 U.S.C. Sees. 201-19 (1982). Lowe had 
worked as a night supervisor a t  Bell House, a non-profit residen- 
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tial care facility for physically handicapped young adults, from 22 
October 1979 until 13 November 1980. After a bench trial, the 
trial court concluded that  the  night hours Lowe had spent on call 
a t  Bell House were compensable work time under t he  FLSA. The 
trial court ordered Bell House t o  pay t o  Lowe $5,609.98 in "back 
wages" and $2,000 in attorney's fees. Bell House appeals. 

Bell House assigns error  t o  several of the  trial court's find- 
ings of fact, t he  conclusion tha t  Lowe's night hours were compen- 
sable work time, and the award of attorney's fees. We are  not 
persuaded. For  the  following reasons, though, we vacate and re- 
mand the  matter  t o  the trial court for additional findings of fact. 

Initially, from 22 October 1979 until 23 August 1980, d w e ' s  
duties a s  night supervisor included the  personal care of the resi- 
dents from 7:00 a.m. until 9:00 a.m. and 5:00 p.m. until 11:OO p.m., 
Monday through Friday, a total of forty hours per week. More- 
over, she was required t o  remain on call in an apartment on the 
premises for an additional forty hours per  week, from 11:OO p.m. 
until 7:00 a.m., Sunday night through Thursday night, in case of 
an alarm or an emergency. From 9:00 a.m. until 5:00 p.m., Monday 
through Friday and from 11:OO p.m. Friday until 11:OO p.m. Sun- 
day, Lowe was free t o  leave Bell House and spend her time as  she 
pleased. From 23 August 1980 until 13 November 1980, Lowe also 
worked a total of five weekends. On those weekends she was on 
call in t h e  apartment a t  Bell House from 11:OO p.m. until 7:00 a.m. 
Friday and Saturday nights, a total of sixteen hours per weekend, 
and she  personally supervised the residents from 7:00 a.m. until 
11:OO p.m., Saturday and Sunday, a total of thirty-two hours per 
weekend. 

Only the  uncompensated night hours spent on call, 11:OO p.m. 
until 7:00 a.m., from 22 October 1979 until 13  November 1980, a re  
contested work time. The parties stipulated, and the  trial court 
found a s  facts, that  (1) Lowe was allowed t o  sleep during those 
night hours on call; (2) Lowe was awakened by the  night aide "on 
an average of two or three times a week for a time period of be- 
tween one-half hour and one hour"; and (3) "for a period during 
her employment" she was also awakened "once or  twice a week 
by a fire alarm malfunctioning for a period of one to  one and one- 
half hours per interruption." 
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[I] Under the FLSA, an employee who is "engaged in commerce 
or in the production of goods for commerce," is entitled to com- 
pensation a t  one and a half times the regular rate if he works 
"overtime," ie., more than forty hours during a work week. 29 
U.S.C. Sec. 207(a)(l) (1982). A salaried employee working a stand- 
ard number of hours is entitled to overtime compensation a t  one 
and a half times his regular rate of pay, which is "computed by 
dividing the salary by the number of hours which the salary is in- 
tended to compensate." 29 C.F.R. Sec. 778.113 (1984). A salaried 
employee who has a "clear mutual understanding" with his em- 
ployer that he will receive a fixed salary for fluctuating work 
hours comes within the separate provisions of 29 C.F.R. Sec. 
778.114 (19841, which are not applicable here. We note that the 
trial court failed to make findings on Lowe's regular rate of pay, 
her status as an hourly wage or salaried employee, and the num- 
ber of hours subject to overtime compensation, findings which are 
necessary to accurately compute overtime compensation. Bell 
House comes within the provisions of the FLSA pursuant to 29 
U.S.C. Sec. 203(r)(l) (1982). See Hahn v. Ingram, 362 F. Supp. 982 
(D. Del. 1973). Thus, Bell House's liability for overtime compensa- 
tion under the FLSA depends on whether Lowe's night hours on 
call constitute compensable work time even though Lowe was 
permitted to sleep. 

Sleep time may be considered work time under certain cir- 
cumstances. A m o u r  & Co. v. Wantock, 323 U.S. 126, 89 L.Ed. 
118, 65 S.Ct. 165 (1944); Skidmore v. Swift & Co., 323 U.S. 134, 89 
L.Ed. 124, 65 S.Ct. 161 (1944). 

Readiness to serve may be hired, quite as much as service 
itself, and time spent lying in wait for threats to the safety of 
the employer's property may be treated by the parties as a 
benefit to the employer. Whether time is spent predominant- 
ly for the employer's benefit or for the employee's is a ques- 
tion dependent upon all the circumstances of the case. 

A m o u r ,  323 U.S. a t  133, 89 L.Ed. a t  124, 65 S.Ct. a t  168. The 
Skidmore Court elaborated on the approach the trial court should 
take in resolving this factual question: 

scrutiny and construction of the agreements between the par- 
ticular parties, appraisal of their practical construction of the 
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working agreement by conduct, consideration of the nature of 
the service, and its relation to the waiting time, and all of the 
surrounding circumstances. 

323 U.S. a t  137, 89 L.Ed. a t  128, 65 S.Ct. a t  163. 

In the  case sub judice t he  trial court found that  there was no 
"written or  oral agreement" between the parties "as to compensa- 
tion of the contested hours Ms. Lowe spent each night on [Bell 
House's] premises." The trial court further found that  Lowe's 
calls to active duty during the night hours were "numerous and 
regular" and that  "the conditions a t  the apartment were inferior 
and substantially less desirable than would be likely to exist at  
[Lowe's] home" before concluding that the night hours on call 
were compensable work time. 

"The well-established rule is that findings of fact made by 
the trial court in a non-jury trial have the force and effect of a 
jury verdict and are  conclusive on appeal if there is evidence to 
support them, although the evidence might have supported find- 
ings to  the contrary." Henderson County v. Osteen, 297 N.C. 113, 
120, 254 S.E. 2d 160, 165 (1979). Unless the facts a re  not sup- 
ported by any substantial evidence, this Court is bound by the 
findings of fact and may review only the trial court's application 
of law to  such facts. Davison v. Duke Univ., 282 N.C. 676, 194 S.E. 
2d 761 (1973). We find that  there is competent evidence to sup- 
port the trial court's findings of fact. 

The frequency of the interruptions established that Lowe's 
night hours on call were compensable since they were "spent pre- 
dominantly for the employer's benefit." A m o u r ,  323 U.S. a t  133, 
89 L.Ed. a t  124, 65 S.Ct. a t  168. In Central Missouri TeL Co. v. 
Conwell, 170 F. 2d 641 (8th Cir. 19481, the court held that  tele- 
phone operators on duty for an eleven hour shift were entitled to  
overtime compensation for the entire three hours per night desig- 
nated by the employer as  sleeping time, because they were there 
"for their employer's benefit." Some nights the operators handled 
frequent calls. Other nights they were able t o  get "several hours 
of uninterrupted sleep." The Eighth Circuit distinguished Rokey 
v. Day & Zimmeman .  157 F. 2d 734 (8th Cir. 1946). the case of a 
watchman on twenty-four hour duty who was only awakened in- 
frequently while on duty, on the average less than once every 
three months. In Rokey separate payment for each call to  duty 
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was deemed adequate compensation. See also Bowers v. Rem- 
ington Rand, Inc., 159 F. 2d 114 (7th Cir. 1946) (24 hour shift-in- 
frequent interruptions-no overtime for entire 8 hour rest 
period); Rural Fire Protection Go. v. Hepp, 366 F. 2d 355 (9th Cir. 
1966) (24 hour duty - permanent residence- no overtime for en- 
tire sleep time-payment for all work time greater than one 
hour); Skidmore (question of fact - 24 hour duty- infrequent inter- 
ruptions - separate compensation for each call); A m o u r  (24 hour 
duty -infrequent interruptions (less than '/2 hour per week)-sep- 
arate compensation for each call-no overtime). Compare Strand 
v. Garden Valley TeL Co., 51 F. Supp. 898 (D. Minn. 1943) 
(telephone operator -less than 24 hour duty - frequent interrup- 
tions - overtime). 

The mere fact that Lowe "accepted her pay without com- 
plaint," is not conclusive evidence of an implied agreement be- 
tween the parties, as argued by Bell House. The trial court made 
no findings on an implied agreement. In its brief, Bell House 
asserts that  the existence of an implied agreement is a mixed 
question of law and fact that is fully reviewable on appeal. We 
disagree. The existence of an agreement is a question of fact 
properly submitted to the trier of fact. Patton v. Sinchire 
Lumber Co., 179 N.C. 103, 101 S.E. 613 (1919). Even if the trial 
court had found an implied agreement between the parties, it 
would have been simply one factor to consider in determining 
whether the sleep time was compensable work time. Skidmore. 
Indeed, some federal courts have held that an implied or express 
agreement is not enforceable if it contravenes the FLSA and the 
interpretative case law. General Electric Co. v. Porter, 208 F. 2d 
805 (9th Cir. 1953); Walling v. Mid-Continent Pipe Line Co., 143 F. 
2d 308 (10th Cir. 1944); Eustice v. Federal Cartridge Corp., 66 F. 
Supp. 55 (D. Minn. 1946). Accord 29 C.F.R. Sec. 785.22(b) (1984) 
(Although an employer and employee may agree to exclude an 
$-hour sleep period from work time on a 24 hour shift, the entire 
8 hours must be counted as  work time "filf the period is inter- 
rupted t o  such an extent that the employee cannot get a 
reasonable night's sleep."); 29 C.F.R. Sec. 785.23 (1984) (only a 
"reasonable agreement of the parties which takes into considera- 
tion all of the pertinent facts will be accepted."); Opinion Letter 
No. 1559 {W-H 505) 12 Wages-Hours] Lab. L. Rep. ICCH) Sec. 
31,362 (3 February 1981). 
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121 Pursuant to  29 U.S.C. See. 216(b) 41982). any employer who 
violates the minimum wage or overtime provisions of 29 U.S.C. 
Secs. 206 and 207 (1982) is liable to  the employee for the amount 
of unpaid minimum wages or unpaid overtime compensation and 
an equal amount as liquidated damages. In addition, the trial 
court shall award the employer a "reasonable attorney's fee to be 
paid by the defendant, and costs of the action." 29 U.S.C. Sec. 
216(b) (1982). 

Bell House contends that if the sleep time is not compen- 
sable, the trial court should not have awarded any attorney's fees 
for the period after 1 August 1983, when Bell House made an of- 
fer of judgment for $1,309.00. See N.C. Gen. Stat. Sec. 1A-1, Rule 
68 (1984). Since we have concluded that the sleep time on call was 
compensable, this assignment of error is summarily dismissed. 

We remand this case to the trial court for findings of fact on 
Lowe's regular rate of pay, her status as  an hourly wage or 
salaried employee, and the number of hours subject to overtime 
compensation. Having properly concluded that all the night hours 
Lowe spent on call were compensable work time, the trial court 
may then calculate the amount of overtime compensation due 
Lowe. 

Vacated and remanded for an order consistent with this opin- 
ion. 

Judges ARNOLD and WELLS concur. 

STATE OF NORTH CAROLINA v. JAMES McKINLEY DURHAM 

No. 8421SC516 

(Filed 16 April 1985) 

1. Criminal Law 8 104- sufficiency of evidence to support entry of judgment-all 
evidence considered 

Where defendant challenged the sufficiency of the evidence to support the 
entry of judgment, G.S. 15A-1227(d) (1983) indicates that the reviewing court 
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must consider the defendant's evidence as well as the State's in determining 
the question of sufficiency. 

2. Larceny 8 7.4; Burglary and Unlawful Breakings 8 5.4- breaking and entering 
of automobile - larceny - evidence sufficient 

The State's evidence was sufficient to submit charges of breaking and 
entering a motor vehicle and nonfelonious larceny to the jury and to support 
the  judgment even though defendant was never placed a t  the scene of the 
crime where golf clubs were stolen on 27 July 1983 between 8:00 a.m., when 
the  owner left his locked car, and noon, when defendant pawned his clubs, and 
defendant admitted possessing the clubs and pawning them that day. 

3. Constitutional Law 8 48- defendant not denied effective assistance of counsel 
Defendant was not deprived of the effective assistance of counsel where 

his counsel objected only once a t  trial, failed to  produce witnesses, and failed 
to  move for a dismissal because there was no showing that counsel's errors, if 
any, were so serious as to  deprive defendant of a fair trial. 

APPEAL by defendant from Seay, Judge. Judgment entered 
19 January 1984 in Superior Court, FORSYTH County. Heard in 
the Court of Appeals 6 February 1985. 

Attorney General Lacy Thornburg, by Assistant Attorney 
General Francis W. Crawley for the State. 

Laurel 0. Bo yles for defendant appellant. 

BECTON, Judge. 

Defendant appeals from his convictions for breaking and en- 
tering a motor vehicle and non-felonious larceny. The charges 
stemmed from the events of 27 July 1983, when someone smashed 
the right front window of a locked car and stole a set of golf clubs 
sometime between 8:00 a.m. and noon. At trial the State intro- 
duced evidence suggesting that defendant was the person who 
pawned the golf clubs around noon the same day at  the local 
pawn shop. When initially questioned by the police, defendant ad- 
mitted that he pawned the clubs for an unidentified man who paid 
him $10 for his services. Afterwards, the defendant gave the 
unidentified man a ride to defendant's neighborhood. Defendant 
was given several days to produce this person but failed to do so. 
Defendant offered no evidence a t  trial. 

Only two assignments of error have been brought forward 
for our consideration: (1) the insufficiency of the evidence to sup- 
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port the judgment and sentence, and (2) the denial of effective 
assistance of counsel. Both are  without merit. 

[I] Defendant challenges the  sufficiency of the evidence t o  sup- 
port the entry of judgment. N.C. Gen. Stat. Sec. 15A-1227(d) (1983) 
provides that  "[tlhe sufficiency of all evidence introduced in a 
criminal case is reviewable on appeal, . . ." The phrase "all 
evidence" indicates that  the reviewing court must consider the 
defendant's evidence a s  well a s  the State's in determining the 
question of sufficiency. Defendant presented no evidence. 

(21 Although defendant was never actually placed a t  the scene of 
the  crime, the trial court did not e r r  in submitting the case to  the 
jury. The State's evidence of defendant's possession of recently 
stolen goods was sufficient for the jury to infer the defendant's 
guilt. The doctrine of possession of recently stolen goods comes 
into play only when " ' "the possession is of a kind which mani- 
fests that  the stolen goods came to  the possessor by his own act 
or  with his undoubted concurrence" . . ., and so recently and 
under such circumstances a s  t o  give reasonable assurance that 
such possession could not have been obtained unless the holder 
was himself the thief.'" State v. McKay, 32 N.C. App. 61, 66-67, 
231 S.E. 2d 22, 25 (1977) (citation omitted) (quoting State v. Wein- 
stein, 224 N.C. 645, 650, 31 S.E. 2d 920, 924 (19441, cert. denied, 
324 U.S. 849, 89 L.Ed. 1410, 65 S.Ct. 689 (1945) 1. A minimal lapse 
of time between the theft and the possession is a crucial prereq- 
uisite. "The possession, in point of time, should be so close to  the 
theft as  t o  render i t  unlikely that  the possessor could have ac- 
quired the property honestly." State v. Jackson, 274 N.C. 594, 
597, 164 S.E. 2d 369, 370 (1968) (few minute time lapse-doctrine 
applicable). The inference of guilt derived from the possession of 
stolen goods fades with the lengthening time interval. Id. See 
State v. Raynes, 272 N.C. 488, 158 S.E. 2d 351 (1968) (Saturday 
afternoon to Sunday morning-doctrine applicable); State v. 
Holbrook, 223 N.C. 622, 27 S.E. 2d 725 (1943) (eleven days-doc- 
trine inapplicable); State v. McKay (one to two days-doctrine ap- 
plicable). 

Here the golf clubs were stolen on 27 July 1983 between 8:00 
a.m., when the owner left his locked car, and noon, when defend- 
ant pawned the clubs. Defendant admitted possessing the clubs 
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and pawning them that same day. This evidence clearly gives rise 
to the inference that defendant was the thief and stole the clubs 
by breaking and entering the car. The State's evidence was suffi- 
cient to go to  the jury and to support the judgment. 

[3] The effective assistance of counsel in a criminal trial is 
guaranteed by the Sixth Amendment to  the United States Con- 
stitution and made applicable to  the states by the Fourteenth 
Amendment, and by Article I, Sections 19 and 23 of the North 
Carolina Constitution. To successfully attack his conviction on 
this basis, a defendant must show that "his counsel's conduct fell 
below an objective standard of reasonableness." State v. Bras- 
well, 312 N.C. 553, 561-2, 324 S.E. 2d 241, 248 (1984) (quoting 
Strickland v. Washington, - -  - U.S. ---, - --, 80 L.Ed. 2d 674, 693, 
104 S.Ct. 2052 (1984) ). In Strickland, the United States Supreme 
Court set forth a two-part test to be applied in interpreting the 
range of competence standard established in McMann v. Richard- 
son, 397 U.S. 759, 25 L.Ed. 2d 763, 90 S.Ct. 1441 (1970). 

First, the defendant must show that counsel's perform- 
ance was deficient. This requires showing that counsel made 
errors so serious that counsel was not functioning as the 
'counsel' guaranteed the defendant by the Sixth Amendment. 
Second, the defendant must show that the deficient perform- 
ance prejudiced the defense. This requires showing that coun- 
sel's errors were so serious as to deprive the defendant of a 
fair trial, a trial whose result is reliable. 

- - -  U.S. a t  ---, 80 L.Ed. 2d at 693, 104 S.Ct. a t  ---. The Braswell 
Court expressly adopted the Strickland test as the uniform stand- 
ard to  be applied under the North Carolina Constitution as well 
as the United States Constitution to determine the ineffective 
assistance of counsel. 

Under the Strickland test, defendant has failed to dem- 
onstrate that his counsel's performance was prejudicially defi- 
cient. In this instance, the fact that counsel objected only once at 
trial, failed to produce witnesses, and failed to  move for a dismiss- 
al does not warrant a reversal. There has been no showing that 
counsel's errors, if any, were so serious as to  deprive defendant of 
a fair trial. 
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Defendant was not denied effective assistance of counsel. 

No error. 

Judges WELLS and WHICHARD concur. 
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STATE OF NORTH CAROLINA v. HERMAN LESLIE DAVIS 

No. 844SC451 

(Filed 16 April 1985) 

Homicide O 21.7- eecond-degree murder-insufficient evidence 
The State's evidence was insufficient to support defendant's conviction of 

second-degree murder where it tended to  show only that defendant was drunk 
and a nuisance toward others on the weekend when the victim's death oc- 
curred; defendant was in the general vicinity of the victim's home a t  a time 
when the  murder could have been committed; the  victim's housekeys were 
found a t  or near the place on a public sidewalk where defendant had been 
sleeping some eight and one-half hours earlier; and a feather found on defend- 
ant's trousers five days after the murder and feathers found on a pillowcase in 
the victim's bedroom all originated from a white chicken. 

APPEAL by defendant from Llewellyn, Judge. Judgment 
entered 1 December 1983 in Superior Court, DUPLIN County. 
Heard in the Court of Appeals 18 January 1985. 

Defendant Herman Davis was charged with the first degree 
murder of Lillian Groves on 18 June 1983. At  the close of the 
State's evidence, defendant moved for dismissal of the charges 
pursuant to G.S. 15A-1227(a). His motion was denied. Defendant 
presented no evidence and renewed the motion to dismiss, which 
was again denied. The jury convicted him of second degree mur- 
der and judgment was entered imposing a prison sentence of 
thirty-five years. Defendant appeals. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Walter M. Smith, for the State. 

Appellate Defender Adam Stein, by Assistant Appellate De- 
fenders Geoffrey C. Mangum and Lorinzo L. Joyner, for defend- 
ant appellant. 

MARTIN, Judge. 

The determinative issue on this appeal is whether the trial 
court erred in overruling defendant's motion for dismissal pur- 
suant to G.S. 15A-1227(a). We conclude that because the State 
failed to meet i ts  burden to present substantial evidence that de- 
fendant committed the murder of Lillian Groves, the motion 
should have been allowed. 
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Evidence for the  State tended t o  show the following facts 
and circumstances. Lillian Groves, who was 65 years old, lived 
alone on North Pine Street in Rose BiH. On Saturday, 18 June 
1983, she visited with several of her neighbors and was observed 
by others a s  she sa t  in her yard. She was known to  Iock her house 
even while out in her own yard, and to  carry her keys on a safety 
pin fastened to  her clothing. At least two of her neighbors ob- 
served her carrying her keys in this fashion on 18 June. She was 
last seen alive a t  approximately 9:30 p.m. on that same night, sit- 
ting in a rocking chair in the living room. None of her neighbors 
noticed any strangers in the neighborhood that night nor did they 
hear any unusual noises. Mrs. Groves was not seen by her neigh- 
bors on Sunday, 19 June, nor did they notice any lights on in her 
house Sunday night or Monday morning. On the afternoon of Mon- 
day, 20 June, Mrs. Hildred Dixon, Ralph Henderson and Mrs. 
Gerri Futrell went to her house to check on her and found the 
front door unlocked. Upon entering, they found Mrs. Groves' 
semi-nude body lying partially on and partially off the bed. The 
house was in disarray. Dr. Corbett Quinn, the Duplin County 
medical examiner, testified that Mrs. Groves had contusions, 
bruises and abrasions on her head, face, upper chest and legs, and 
that it appeared as  though she had been beaten. He also testified 
that he could not determine the approximate time of her death, 
although when asked if death could have occurred between 9:30 
and 10:OO p.m. on Saturday, 18 June, he said, "I think it could 
have, but I have no way of saying that it did happen during that 
time." An autopsy was conducted by Dr. Walter Gable, who found 
that Mrs. Groves had suffered fractured ribs and a brain hemor- 
rhage due to a beating and that the cause of her death was stran- 
gulation and head injuries. 

The State also offered evidence that defendant had come, by 
bus, to Rose Hill from Jacksonville, where he lived with his 
brother and worked as a carpenter, on Saturday, 18 June. Upon 
arrival, he walked to Elaine Siders' house to pay her for prepar- 
ing his income tax return, but she was not at  home. He visited 
with some people and then went to Duplin Wineries, purchased a 
fifth of wine and drank it. Later that afternoon he went into a 
grocery store and stared at  a female cashier before being asked 
to leave by the manager. He also went to the barbershop where 
he was loud, profane and appeared to be drunk. At about 5:30 
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p.m. he walked to William Futrell's apartment a t  the Duplin 
Apartments, a short distance from Mrs. Groves' house. He was 
observed talking to Mrs. Groves as he walked by her house, he 
was waving his arms in the air and Mrs. Groves, who had been 
sitting in her yard, got up and went into her house. Defendant 
walked on. When he arrived a t  William Futrell's apartment, he 
borrowed Futrell's bicycle, telling him that he would return it in 
two hours. At approximately 9:30 p.m. defendant had not re- 
turned the bicycle so Futrell and his wife went looking for defend- 
ant in their automobile. As they passed Mrs. Groves' house, Mrs. 
Futrell observed her sitting inside the house with the lights on 
and the front door open. The Futrells rode through Rose Hill 
looking for defendant but were unable to locate him. As they 
were returning to their apartment, they observed defendant 
riding the bicycle in a direction away from Pine Street. He was 
about 500 yards from Mrs. Groves' house. The Futrells stopped to 
talk with defendant and to ask him to return the bicycle. He ap- 
peared drunk and, before talking to them, he went behind the car 
and appeared to "tuck down at  his pants." Otherwise, they no- 
ticed nothing peculiar about his behavior or appearance. Defend- 
ant said he would return the bicycle, but instead he rode off in 
the other direction and into a trailer park. As the Futrells re- 
turned home, Mrs. Futrell observed that Mrs. Groves' house was 
dark and the door was closed. 

The next morning, William Futrell again went looking for the 
defendant. He saw defendant coming out of the woods near Char- 
lie Newkirk's house, about a half-mile from Futrell's apartment. 
Defendant told Futrell that he had gotten drunk and couldn't 
remember where he had left the bicycle. Futrell later found the 
bicycle a t  the trailer park where he had seen the defendant the 
previous night. 

On Sunday morning, about 10:OO a.m., Officer Scott of the 
Rose Hill Police Department found defendant drunk and asleep, 
lying partially on the sidewalk and partially on the grass in front 
of Wendell Murphy's office on Church Street. Officer Scott put 
defendant in his patrol car and drove him t o ~ k r a i l e r  park. Short- 
ly thereafter, Officer Scott saw defendant again near a gas station 
on Highway 117. Defendant was yelling at  some women and try- 
ing to reach into their car. About 3:00 p.m. Officer Scott found 
defendant lying on the sidewalk of Church Street across from the 
post office. At that time, Officer Scott took defendant to the 
Duplin County jail a t  Kenansville. He noticed that defendant had 
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bruises on his neck and inquired a s  to  how he had gotten the 
bruises. Defendant stated that  he could not remember how he had 
gotten the bruises or where he had spent the night. The jailer let 
defendant out of jail about 8:45 p.m., gave him money for a bus 
ticket, and took him to Warsaw. The jailer, Robert Bostic, testi- 
fied that defendant kept saying that he had to go to Jacksonville 
and that  he had tears in his eyes. Although defendant had fre- 
quently been seen in Rose Hill before 18 June 1983, he was not 
seen around town thereafter. 

On Sunday, 19 June, a t  about 6:30 p.m., Bennie Howard and 
her three young daughters were walking on Church Street when 
her daughters found three keys on a safety pin on the cement in 
front of Wendell Murphy's office. A fourth key was found in the 
grass beside the cement. The keys were found in the same area 
where Officer Scott had found defendant sleeping on Sunday 
morning. Mrs. Howard turned the keys over to the police. It was 
later determined that two of the keys fit a padlock found in Mrs. 
Groves' pocketbook and the other two keys fit the door lock of 
her house. 

Chief Maready of the Rose Hill Police Department inter- 
viewed defendant in Jacksonville on 23 June 1983. Chief Maready 
gave defendant no indication of the reason for the interview; 
defendant gave no indication that he was aware that Mrs. Groves 
had been killed. Defendant told Chief Maready that he had gotten 
drunk on Saturday night in Rose Hill and did not remember 
where he had been. He denied having been to  Mrs. Groves' house 
or having had her keys. Defendant voluntarily gave Chief 
Maready the clothes that he had been wearing that weekend and 
told him that the clothes had been washed. No blood was found on 
the clothes, but a white feather was found in the area of the front 
pocket of defendant's jeans. 

Mrs. Groves' clothing and other items from her bedroom, in- 
cluding a bedsheet and pillow cases, were submitted to the SBI 
laboratory for analysis. No fiber or hair transfers were found be- 
tween any of these items and defendant's clothing; some white 
feathers were found on one of the pillowcases. Mrs. Groves' house 
was processed for latent fingerprints but none were found that 
were sufficient for analysis. Vaginal swabs from Mrs. Groves' 
body did not reveal the presence of semen. Special Agent Deed- 
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rick of the Federal Bureau of Investigation laboratory conducted 
a microscopic comparison of the feathers found on the pillowcase 
with the feather found on defendant's jeans. In his opinion, the 
feathers appeared to have "originated from the same type of bird, 
which was a chicken." 

Upon a defendant's motion for dismissal, pursuant to G.S. 
15A-1227, it is a question of law for the Court to determine 
whether the State has produced substantial evidence of each of 
the material elements of the offense charged, or any lesser of- 
fense, and substantial evidence that the defendant was the perpe- 
trator of the crime. State v. LeDuc, 306 N.C. 62, 291 S.E. 2d 607 
(1982); State v. Cutler, 271 N.C. 379,156 S.E. 2d 679 (1967). In rul- 
ing upon the motion 

[tlhe evidence is to be considered in the light most favorable 
to the State; the State is entitled to every reasonable intend- 
ment and every reasonable inference to be drawn therefrom; 
contradictions and discrepancies are for the jury to resolve 
and do not warrant dismissal; and all of the evidence actually 
admitted, whether competent or incompetent, which is favor- 
able to the State is to be considered by the court in ruling on 
the motion. [Citations omitted.] 

State v. Powell, 299 N.C. 95, 99, 261 S.E. 2d 114, 117 (1980). 

The test  of the sufficiency of the evidence to sustain a convic- 
tion is the same whether the evidence is direct, circumstantial, or 
both. Id. 

When the motion . . . calls into question the sufficiency of 
circumstantial evidence, the question for the Court is 
whether a reasonable inference of defendant's guilt may be 
drawn from the circumstances. If so, it is for the jury to 
decide whether the facts, taken singly or in combination, 
satisfy them beyond a reasonable doubt that the defendant is 
actually guilty. [Citations omitted.] 

Id. a t  99, 261 S.E. 2d a t  117, quoting, State v. Rowland, 263 N.C. 
353, 358, 139 S.E. 2d 661, 665 (1965). However, "[ilnference may 
not be based on inference. Every inference must stand upon some 
clear and direct evidence, and not upon some other inference 
. . . ." State v. Parker, 268 N.C. 258, 262, 150 S.E. 2d 428, 431 
(1966). If the evidence, when considered in the light of the forego- 
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ing principles, is sufficient only to raise a suspicion, even though 
the suspicion may be strong, as to either the commission of the 
crime or that the defendant on trial committed it, the motion for 
dismissal must be allowed. In re Vinson, 298 N.C. 640, 260 S.E. 2d 
591 (1979). 

Of course, the application of these well-established principles 
by the trial court to the unique facts and circumstances proven in 
each case is often a considerably more difficult task than their 
authoritative declaration in an appellate opinion. When is cir- 
cumstantial evidence sufficiently substantial to provide a reason- 
able inference of a defendant's guilt, or only sufficient to raise a 
suspicion? I t  is not possible to answer the question with a precise 
rule of application, or test of "substantial evidence," due to the 
variant fact situations presented to  the judge in each case. Never- 
theless, while the standard requires that each case must stand or 
fall on the strength of its particular circumstances and the in- 
ferences reasonably drawn therefrom, a comparison with prec- 
edent will many times offer guidance, and provide some measure 
of consistency, in application. 

With that thought in mind, we have examined several cases 
decided by our Supreme Court upon similar, and arguably some- 
what stronger, circumstantial evidence than the evidence before 
us in the present case. In State v. Cutler, supra, the deceased was 
stabbed to death. The defendant was seen driving his truck to the 
home of the deceased on the day of the murder, and was later 
observed in a drunken condition and "bloody as a hog." He had a 
gash on his head. His knife blade also had human blood on it and 
a hair stuck on the blade was similar to the chest hair of the 
deceased. The defendant said that the deceased had killed him- 
self. The Supreme Court held that the evidence was insufficient 
to go to the jury. 

In State v. Scott, 296 N.C. 519, 251 S.E. 2d 414 (19791, the 
deceased was found in his home, shot to death from close range, 
and the house had been ransacked. The defendant's thumbprint 
was found on a metal box on the deceased's desk. The niece of the 
deceased, who had lived with her uncle all of her life, testified 
that she had never seen the defendant and, to her knowledge, he 
had never visited the home. Chief Justice Sharp, speaking for the 
court in Scott, held that the evidence, though sufficient to raise a 
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strong suspicion as to  Scott's guilt, was insufficient to  defeat a 
motion to  dismiss. 

In State v. White, 293 N.C. 91, 235 S.E. 2d 55 (19771, the 
deceased was stabbed to  death in her mobile home unit located at  
a motel. A black man wearing a light shirt and dark trousers was 
seen running from the mobile home in the direction of the room 
where the defendant was staying. Shortly thereafter, police of- 
ficers saw the defendant, who was black and was dressed in a 
white shirt and dark trousers, standing outside his room. Blood of 
the same type as that of the deceased was found on defendant's 
shoes, there was blood on the carpet of his room, and specks of 
blood were on his T-shirt. A knife of the same type as the murder 
weapon was found under the television in his room. This evidence 
was deemed insufficient to  "remove the case from the realm of 
surmise and conjecture." For other examples where circumstan- 
tial evidence has been found insufficient to overcome a motion for 
dismissal, see State v. Lee, 294 N.C. 299, 240 S.E. 2d 449 (1978) 
(where victim and defendant had been living together, within two 
weeks of the murder defendant had beaten victim after she ad- 
mitted to  having an affair, a day before the murder defendant 
said he was going to kill her); State v. Jones, 280 N.C. 60, 184 S.E. 
2d 862 (1971) (where victim and defendant were married; victim, 
who had been shot six times a t  close range with a .22 caliber 
weapon, was found in the storage room of family store where 
defendant had been working on the night of the murder; when ar- 
rested the same night, defendant was drunk and had five empty 
.22 caliber shell casings and three live rounds in his pocket); State 
v. Gragg, 122 N.C. 1082, 30 S.E. 306 (1898) (where victims were 
killed by dynamite, defendant had possessed dynamite, the rela- 
tionship between defendant and victims was strained and de- 
fendant had made threats against one of them, shoe print of the 
same size shoe as worn by defendant was found a few hundred 
yards from the place of the homicide); State v. Bell, 65 N.C. App. 
234, 309 S.E. 2d 464 (19831, aff'd pe r  curium, 311 N.C. 299,316 S.E. 
2d 72 (1984) (where victim's keys were found in defendant's 
pocket, a knife found near where defendant was apprehended fit a 
sheath found in victim's apartment and bloodstains found in vic- 
tim's apartment were consistent with defendant's blood type). 

Turning now to an analysis of the State's evidence in the 
case before us, we examine the circumstances proven to deter- 
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mine whether they give rise to  a reasonable inference, so as  to  
amount t o  substantial evidence, tha t  defendant committed the 
murder of Lillian Groves. The Sta te  concedes that  the  question of 
the  sufficiency of the evidence is a close one, but urges that the  
circumstances in combination were substantial. We disagree. The 
fact t ha t  Mrs. Groves' house keys were found a t  or near the  spot 
on a public sidewalk where defendant had been sleeping some 
eight and a half hours earlier is so entirely speculative of guilt 
that  i t  is of little, if any, probative value. First,  the  inference 
must be drawn from the established facts that  the defendant was 
the  person who dropped the  keys there. From that  tenuous in- 
ference, additional inferences must be drawn that  defendant ob- 
tained the  keys from Mrs. Groves' house and that,  in doing so, he 
killed her. Such a building of inferences is not permitted. State v. 
Parker, supra. 

Evidence that  a feather found on defendant's trousers five 
days af ter  the  murder and feathers found on a pillowcase in the  
victim's bedroom had as  their common source the same species of 
bird, i.e., a white chicken, is likewise of such insignificant pro- 
bative value a s  t o  the  identity of t h e  defendant a s  the perpetrator 
that  i t  cannot be reasonably said to  be substantial evidence. Final- 
ly, the  evidence that  defendant, who had been walking and riding 
a bicycle about town while drunk, profane and antagonistic, had 
bruises on his neck gives rise only to  a reasonable inference that  
he had provoked an altercation with someone during the  week- 
end. Such evidence is far too tenuous t o  be considered as  substan- 
tial evidence that  he committed a murder. 

In sum, t he  evidence, taken in the light most favorable to  the 
State, shows only that  defendant was contemptibly drunk and a 
general nuisance on the weekend when Mrs. Groves' death oc- 
curred, and that  he was in the  general vicinity of her home a t  a 
time when the  murder could have been committed. While this evi- 
dence may raise a suspicion tha t  defendant may have been the 
killer, i t  was insufficiently substantial t o  take t he  issue of his 
guilt "beyond the  realm of surmise and conjecture." State v. 
White, supra. Defendant's motion to  dismiss should have been 
allowed. 

Defendant has brought forward numerous other assignments 
of e r ror  relating to  the trial which we need not address in the 
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Iight of our holding that the evidence was insufficient to sustain 
the defendant's conviction. 

Reversed. 

Judges BECTON and JOHNSON concur. 

STATE OF NORTH CAROLINA v. WILLIAM MURRAY MOSER 

No. 8410SC938 

(Filed 16 April 1985) 

1. Rape and Allied Offenses B 18.2- attempted first-degree rape-evidence suffi- 
cient 

In a prosecution for attempted first-degree rape, defendant's motions for a 
directed verdict and to set aside the jury's verdict were properly denied 
where defendant intruded upon the victim while she was in his bathroom, told 
the  victim to take off her clothes and have sex with him, made sexually sug- 
gestive comments, questioned her about her prior sexual experience, urged 
her to go into the  bedroom, kissed her on the mouth when she attempted to 
push past him a t  the bathroom door, produced a knife and displayed it to the 
victim while saying that he did not want to have to  hurt her, and abandoned 
the  attempt only after being informed that the victim's father was a federal 
judge. 

2. Rape and Allied Offenses O 4.1- attempted first-degree rape-prior conviction 
admitted during State's case in chief-no error 

In a prosecution for attempted first-degree rape, there was no error in the 
admission of defendant's 1967 conviction for assault with intent to commit rape 
during the State's case in chief because a prior conviction was relevant to 
show why defendant abandoned his attempt when confronted with the fact 
that t he  victim's father was a federal judge. 

3. Criminal Law 8 119- request for limiting instructions on prior conviction not 
in writing- instruction not given - no error 

There was no error in the court's refusal t o  instruct the jury on the 
limited use of defendant's prior record where defendant did not request a 
limiting instruction whe,n the record was introduced into evidence and did not 
comply with the requirements of Rule 21 of the General Rules of Practice by 
submitting the requested instructions in writing. G.S. 1-181. 

4. Criminal Law 1 138- prior conviction-introduced by State during case in 
chief - found in aggravation - no error 

In a prosecution for attempted first-degree rape, the court did not er r  by 
finding in aggravation that defendant had a prior conviction where evidence of 
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a prior conviction was introduced to show why defendant abandoned his at- 
tempt and was not necessary to prove an element of the offense. G.S. 
15A-1340.4(a)(l). 

APPEAL by defendant from Preston, Judge and from Lee, 
Judge. Order entered 9 November 1983 in Superior Court, WAKE 
County. Judgment entered 26 March 1984 in Superior Court, 
WAKE County. Heard in t he  Court of Appeals 15 March 1985. 

This is a criminal case in which defendant was t r ied by a jury 
before the Honorable Edwin S. Preston, Jr., Superior Court 
Judge. Upon a verdict of guilty of attempted first degree rape, 
Judge  Preston ordered defendant t o  undergo pre-sentence diag- 
nostic study. A sentencing hearing was conducted before the  Hon- 
orable Thomas H. Lee, Superior Court Judge, on 26 March 1984. 
Defendant was sentenced to  12 years imprisonment and appeals. 

The essential facts are: 

On 31 January 1983, defendant, William Murray Moser, was a 
self-employed cleaning service operator. On that  same da te  and a t  
defendant's request, the  victim, a chemical supply salesperson, 
made a sales call a t  defendant's residence which was also his 
place of business. The purpose of her sales call was t o  secure an 
order for cleaning chemicals. 

The victim arrived a t  defendant's residence a t  approximately 
8:30 a.m. and was wearing a woman's business suit. She and de- 
fendant met and talked in his den. The meeting included talk 
about college sports, drinking coffee and discussion about the  
cleaning products sold by the  victim. 

No decision t o  purchase cleaning chemicals was made and the  
business interview was drawing to  a close when the  victim asked 
defendant if she  could use his bathroom. She was instructed by 
defendant t o  use a bathroom on the  second floor of t he  house. 

The victim went upstairs a s  directed, closed the  bathroom 
door, but did not lock it. As she was finishing and in t he  process 
of pulling up her pants and panty hose, defendant entered the  
bathroom with the  victim and ordered her not t o  pull her pants 
up. He then told her  t o  take off her clothes. The victim responded 
by saying "please don't do  this to me, just let me go, just let me 
go" and "you're scaring me.." 
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Defendant put his hand on the victim's shoulder and kissed 
her on the mouth. Defendant then indicated that he wanted the 
victim to go to the bedroom with him and asked her questions 
about sexual behavior. The victim told defendant that she had a 
"problem" and couldn't go to the bedroom with him. Defendant 
then produced a folding knife from his rear pocket, opened it, 
held it in the air and stated to the victim, "I don't want to have to 
hurt you." The victim then told defendant that her father was a 
federal judge. At that point, defendant folded the knife and al- 
lowed the victim to go back downstairs. 

Defendant attempted to engage victim in conversation about 
her "problem" and allowed her to leave after she promised to 
meet him at  a local restaurant later that evening. The victim 
went to police and reported the incident and police arrested 
defendant a t  the restaurant. 

Defendant later told the investigating officer that he wanted 
to have sex with the victim and that he wanted to scare her "and 
make love to her like she had never been made love to before." 

The investigative officer testified that defendant used the 
word "fear" in conjunction with the use of the knife and that de- 
fendant stated that using the knife was his way of threatening 
and controlling the victim. 

Defendant made a motion for directed verdict a t  the close of 
the State's evidence and did not present evidence at  trial. The 
motion for directed verdict was denied and the jury returned a 
verdict of guilty of attempt to commit first degree rape. Defend- 
ant's motions to set aside the verdict and for a new trial were 
denied. 

Attorney General Edmisten, by Assistant Attorney General 
Walter M. Smith, for the State. 

John T. Hall, for defendant-appellant. 

EAGLES, Judge. 

I 

[I] Defendant first assigns as error the sufficiency of the evi- 
dence from which the jury could find that defendant committed 
the crime of attempted first degree rape. We find no error. 



N.C.App.1 COURT OF APPEALS 219 

Defendant argues that it was error for the trial court to  fail 
to direct a verdict in favor of defendant with respect to the 
charge of attempted first degree rape and that it was also error 
for the trial court to fail to set aside the jury verdict of guilty as  
to that charge. 

State v. Moser 

The test of the sufficiency of the evidence in a criminal prose- 
cution is the same whether the issue is raised by motion for dis- 
missal, directed verdict or nonsuit. State .v. Powell, 299 N.C. 95, 
261 S.E. 2d 114 (1980). The test is the same whether applied to 
circumstantial or direct evidence. State v. Locklear, 304 N.C. 534, 
284 S.E. 2d 500 (1981). All evidence admitted, whether competent 
or incompetent, must be considered by the trial court in the light 
most favorable to the State, giving the State the benefit of every 
reasonable inference that might be drawn therefrom. Any contra- 
dictions or discrepancies in the evidence are  for resolution by the 
jury. State v. Witherspoon, 293 N.C. 321, 237 S.E. 2d 822 (1977). 
The trial court must decide whether there is substantial evidence 
of each element of the offense charged. Substantial evidence is 
such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion. State v. Smith, 300 N.C. 71, 265 
S.E. 2d 164 (1980). 

Here, defendant is charged in an indictment with attempted 
first degree rape. The elements of first degree rape, as applied to  
the evidence in this case, are (1) vaginal intercourse, (2) with 
another person, (3) by force, (4) against the will of that person, 
and (5) the use or display of a dangerous or deadly weapon which 
the other person reasonably believes to  be a dangerous or deadly 
weapon. G.S. 14-27.2(a)(2). Though not defining "attempt," G.S. 
14-27.6 sets forth the penalty for an attempt to  commit first 
degree rape as defined by G.S. 14-27.2 as  a Class "F" felony. A 
Class "'F" felony carries a presumptive sentence of 6 years im- 
prisonment and a maximum of 20 years imprisonment. 

An attempt to  commit rape has been defined as  having the 
elements of (1) an intent to commit rape and (2) an overt act done 
for that purpose which goes beyond mere preparation but falls 
short of the completed offense. State v. Freeman, 307 N.C. 445, 
298 S.E. 2d 376 (1983); State v. Smith, supra. Defendant argues 
that  the State lacked substantial evidence t o  establish the ele- 
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ment of "intent" as it applies to attempted first degree rape. We 
disagree. 

In construing the offense of assault with intent to commit 
rape under prior law and pertinent to  the crime of attempted 
rape here, the North Carolina Supreme Court held: 

It is not necessary to complete the offense [of attempted first 
degree rape] that the defendant retained the intent through- 
out the [attempt] but if he, a t  any time during the [attempt], 
have an intent to gratify his passion upon the woman, not- 
withstanding any resistance on her part, the defendant would 
be guilty of [attempted first degree rape if he employed or 
displayed a dangerous or deadly weapon] . . . Intent is an at- 
titude or emotion of the mind and is seldom, if ever, suscepti- 
ble of proof by direct evidence, it must ordinarily be proven 
by circumstantial evidence, i.e., by facts and circumstances 
which may be inferred. 

State v. Banks, 295 N.C. 399, 412, 245 S.E. 2d 743, 752 (1978). 

In the present case there was evidence that tended to show 
that defendant intruded upon the victim while she was in his 
bathroom. Defendant told the victim to "take off her clothes and 
have sex with [him]." He made sexually suggestive comments, 
questioned her about her prior sexual experience, and urged her 
to go into the bedroom. When she attempted to push past him at  
the bathroom door, he kissed her on the mouth. The evidence fur- 
ther tends to  show that defendant produced a knife and displayed 
it to the victim as his way of threatening and controlling her, say- 
ing that he did not "want to have to hurt" her. It was only after 
being informed that the victim's father was a federal judge that 
defendant abandoned the rape attempt. Up to that point, the evi- 
dence is sufficient from which a jury could find that defendant 
intended to  have sexual intercourse with the victim notwithstand- 
ing the resistance that  she offered and that the acts of ordering 
her to  disrobe, blocking her exit from the bathroom, kissing her 
and displaying the knife were sufficient "overt acts" to  complete 
the crime of attempted first degree rape. For these reasons, it 
was not error for the trial court to  deny defendant's motions for 
directed verdict and to  set aside the jury's verdict. 
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[2] Defendant next assigns as  error  the  admission of his record 
of a prior conviction of assault with intent to  commit rape during 
the  State's case-in-chief. We find no error. 

A t  trial, the  S ta te  offered into evidence a certified copy of a 
judgment showing tha t  defendant pleaded guilty to  assault on a 
female with intent to  commit rape in 1967. Defendant received 
a sentence of 12 t o  15 years imprisonment. 

Defendant argues on appeal tha t  since defendant did not 
testify a t  trial, evidence concerning his bad character or  prior 
criminal convictions was not admissible against him. See  State  v. 
Sills, 311 N.C. 370, 317 S.E. 2d 379 (1984); State v. Wilson, 311 
N.C. 117, 316 S.E. 2d 46 (1984). The general rule is that  in a prose- 
cution for a particular crime, the S ta te  cannot offer evidence 
tending to  show tha t  defendant has committed another separate 
offense. State  v. McClain, 240 N.C. 171, 81  S.E. 2d 364 (19541. 
However, the  general rule is subject to  certain well-recognized 
exceptions. In McClain, supra, Justice Ervin quoted with approval 
the  test  articulated by the  South Carolina Supreme Court for 
determining the  admissibility of evidence of other crimes. 

The acid test  is i ts logical relevancy to  the  particular ex- 
cepted purpose or  purposes for which it is sought t o  be in- 
troduced. If i t  is logically pertinent in that  it reasonably 
tends to  prove a material fact in issue, it is not t o  be rejected 
merely because i t  incidentally proves the  defendant guilty of 
another crime. 240 N.C. a t  177, 81 S.E. 2d a t  368. 

Evidence of acts of the  accused which tend to  establish the 
requisite mental intent t o  commit the crime charged is a well- 
recognized exception t o  the  general prohibition against the  admis- 
sion of evidence of prior offenses. Id. a t  175, 81 S.E. 2d a t  366. 
Though we note that  a 1967 conviction for a similar crime may be 
too remote in time t o  tend to  establish the requisite mental intent 
of defendant t o  commit the  crime with which he is now charged, 
t he  prior conviction is logically pertinent in that  it reasonably 
tends t o  prove a material fact in issue; i.e., why defendant aban- 
doned his rape at tempt when confronted with the fact that  the 
victim's father was a federal judge. At  trial the  prosecutor stated 
that  defendant's record was being introduced to  show that  he had 
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spent time in prison and was therefore acutely sensitive to the 
subject of judges and that he did not carry through with his in- 
tention to rape the victim because she told him that her father 
was a federal judge. In this context we believe that the prior con- 
viction, though not necessary to prove the element of intent, is 
nevertheless relevant to show that defendant intended to rape 
the victim but abandoned his attempt only when told her father 
was a federal judge and is admissible under the general rule 
stated in McChin, supra. 

[3] Defendant next assigns as error the trial court's refusal to in- 
struct the jury on the limited use of defendant's prior record as 
evidence. We find no error. 

Defendant argues that the trial court committed reversible 
error because it failed to  give a limiting instruction to the jury 
with respect to the evidence that defendant had been convicted of 
a prior crime. At the time defendant's record was introduced into 
evidence, however, no request for a limiting instruction was 
made. Furthermore, at  the conference on jury instructions pur- 
suant to G.S. 15A-1231, defendant failed to comply with the re- 
quirements of Rule 21 of the General Rules of Practice in that 
defendant did not submit a proposed limiting instruction to the 
trial court for its consideration even after the trial court re- 
quested that he do so: 

Defense Attorney: The last thing that I requested [sic] the 
Court is that there be a limited instruction in the charge to 
the jury concerning the admission into evidence of the de- 
fendant's prior conviction for assault on a female with intent 
to commit rape. 

Court: In response to that . . . in accordance with Rule 21 I 
request that you submit your proposed limited instructions in 
writing so I can look a t  them and digest them and pass upon 
your motion. 

Defense Attorney: Your honor, I'm unable to comply with 
that request for the reason that I cannot find any case which 
would aid me in doing any limited instructions concerning 
that piece of evidence. I do not know why it has been admit- 
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ted and cannot put in writing how it  should therefore be 
limited. 

G.S. 1-181 requires that requests for special instructions must 
be submitted to  the trial judge in writing, entitled in the cause, 
signed by counsel and submitted before the judge's charge to the 
jury. Rule 21 of the General Rules of Practice requires that spe- 
cial instructions be submitted in writing to the trial judge a t  or 
before the jury instruction conference. In violation of Rule 21 of 
the General Rules of Practice and G.S. 1-181, defendant failed to  
apprise the trial court in writing of the nature and language of 
the instruction he sought to be given to the jury. When pressed 
to do so, defendant said he was "unable" to. Accordingly, it was 
not error for the trial court to refuse to give the orally requested 
instruction. State v. McLawhorn, 43 N.C. App. 695, 260 S.E. 2d 
138 (19791, cert. denied, 299 N.C. 123, 261 S.E. 2d 925 (1980); State 
v. Ervin, 26 N.C. App. 328, 215 S.E. 2d 845 (1975). 

[4] Defendant next assigns as error the imposition of an active 
term of imprisonment in excess of the presumptive term. We find 
no error. 

During the sentencing hearing, the trial court made a finding 
in aggravation that defendant had a prior conviction of a criminal 
offense punishable by more than 60 days confinement. The trial 
court further found that the factor in aggravation outweighed the 
factor in mitigation that defendant suffers from some psychiatric 
or psychological disturbance. The basis of defendant's argument is 
that the use of evidence of defendant's prior conviction during the 
State's case-in-chief as an element of the offense charged pro- 
hibits that same evidence from being used to  prove a factor in ag- 
gravation at  sentencing. G.S. 15A-1340.4(a)(l) provides in pertinent 
part: "Evidence necessary to prove an element of the offense may 
not be used to prove any factor in aggravation." (Emphasis 
added.) While we agree that this is the law as  to evidence neces- 
sary to prove an element of the crime charged, the evidence of 
defendant's prior conviction, while some evidence of intent, is not 
necessary to prove the intent element. The evidence was offered 
and admitted to show a material fact in issue; why defendant 
abandoned his attempt to rape the victim when he did. G.S. 
15A-1340.l(a)(l) contemplates that it is not the use of evidence 



224 COURT OF APPEALS [74 

State v. McLean 

which is merely inherent in the offense, but the use of evidence 
necessary to  prove an element of the offense which is proscribed. 
See, State v. Abdullah, 309 N.C. 63, 306 S.E. 2d 100 (1983); State 
v. Thobourne, 59 N.C. App. 584, 297 S.E. 2d 774 (19821, disagreed 
with on other grounds in State v. Ahearn, 307 N.C. 584, 300 S.E. 
2d 689 (1983). Accordingly, it was not error for the trial court to 
use evidence of defendant's prior conviction as a factor in ag- 
gravation a t  sentencing. 

For the reasons herein stated, we find no error in the trial of 
this case. Defendant's remaining assignments of error are without 
merit. 

No error. 

Judges WHICHARD and JOHNSON concur. 

STATE OF NORTH CAROLINA v. EARL McLEAN 

No. 8411SC771 

(Filed 16 April 1985) 

1. Criminal Law B 118.2- instructions-contentions relating to self-defense 
The trial court in a felonious assault case sufficiently stated the conten- 

tions of defendant relating to self-defense based on the evidence offered by 
defendant. 

2. Criminal Law 1 138- felonious assault -improper finding of heinous, atrocious 
or cruel aggravating factor 

In imposing a sentence for assault with a deadly weapon inflicting serious 
injury, the  trial court erred in finding as an aggravating factor that the of- 
fense was especially heinous, atrocious or cruel based on evidence that the vic- 
tim received fifty stitches, was hospitalized two weeks, lost the  sight in one 
eye and had some amnesia, since the evidence did not show that defendant's 
conduct was more brutal than that inherent in any assault with a deadly 
weapon resulting in serious bodily injury. 

3. Criminal Law B 138- separate aggravating factors-prior convictions-defend- 
ant on probation 

The trial court could properly find a s  separate aggravating factors that 
defendant had prior convictions for offenses punishable by more than sixty 
days imprisonment and that defendant committed the crime while under a pro- 
bationary sentence. G.S. 15A-1340.4(a). 
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4. Criminal Law 8 138- aggravating factors based on aame evidence 
The trial court improperly based two aggravating factors on the same 

evidence when it found that defendant had prior convictions punishable by 
more than sixty days imprisonment and that defendant had a prior record in- 
volving the use of violence covering a span in excess of ten years. G.S. 
15A-1340.4(a)(l); G.S. 15A-1340.4(a)(l)(o). 

Judge ARNOLD concurring in part and dissenting in part. 

APPEAL by defendant from Smith, Judge. Judgment entered 
4 January 1983 in Superior Court, LEE County. Heard in the 
Court of Appeals 7 March 1985. 

Defendant, Earl McLean, was indicted 11 October 1982 for 
assault with a deadly weapon inflicting serious injury upon the 
victim, Fredrick Wayne McLucas. Events giving rise t o  the indict- 
ment occurred on 6 July 1982 a t  approximately 11:OO p.m. a t  the 
American Legion Post in Sanford. 

McLucas and his wife arrived a t  the post and parked in front 
of the building. State's evidence tended to show that  defendant 
came over t o  McLucas' car and slammed his hand on the hood. 
Defendant was sweating and had his shirt off. McLucas knew 
defendant and testified that he had never before seen him in such 
an agitated state. McLucas offered to take defendant to the 
hospital. Defendant then accused McLucas of trying to  run over 
him with his car and told him to  get out of his car. Defendant 
opened the car door and McLucas closed it. McLucas reached 
down to release the car's emergency brake so he and his wife 
could leave and defendant struck him across the face. Defendant 
then opened the door t o  the  car and McLucas attempted to get 
out. As he was attempting to  get out, defendant cut him with 
something shiny. Defendant then proceeded to strike blows to 
McLucas' back and head. McLucas managed to get  back into the 
car while his wife called the police. As McLucas was being taken 
to the hospital, defendant threatened to kill him. 

McLucas received approximately 50 stitches on his face a s  a 
result of the two cuts inflicted by defendant. He was hospitalized 
for two weeks, lost sight in one eye and developed some amnesia. 
A t  the time of trial McLucas was still undergoing treatment to 
regain his memory. 
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Defendant testified that he was a t  the American Legion Post 
on the date in question and was standing on the sidewalk with 
one foot in the parking area. Defendant stated that he saw 
McLucas pull into the parking area and that he stepped up onto 
the sidewalk. When McLucas stopped his car, defendant put one 
foot back down onto the parking area. McLucas then allegedly 
started his car, moved forward and struck defendant on the leg. 

Defendant accused McLucas of hitting him with the car 
whereupon McLucas allegedly informed defendant he would do it 
again. 

A bystander, Charles Cameron, came to defendant and told 
him that McLucas would take defendant to a hospital if he had hit 
him with his car. Defendant testified that he attempted to get 
into McLucas' car, but he slammed the car door on defendant's 
hand. McLucas then allegedly leaned down to get something 
under the seat of the car and kicked the car door open striking 
defendant. Defendant testified that McLucas got out of his car 
holding a piece of metal pipe and struck defendant in the cheek. 
Defendant stated that he did not have a weapon but merely 
caught McLucas' hand, pushed it back and then hit him. Defend- 
ant denied that he was drunk or that he had threatened to kill 
McLucas. Defendant was taken to the hospital by his wife. 

The jury returned a verdict of guilty of assault with a deadly 
weapon inflicting serious injury. 

At  the sentencing hearing the trial court found as  factors in 
aggravation that the offense was especially heinous, atrocious and 
cruel; that defendant had prior convictions punishable by more 
than 60 days imprisonment; that defendant committed the crime 
charged while under a probationary sentence; and that defendant 
had a prior record involving the use of violence covering a span in 
excess of 10 years. The trial court found as factors in mitigation 
that defendant was highly intoxicated a t  the time of the offense 
and that defendant had been gainfully employed full time. The 
trial court then found that factors in aggravation outweighed fac- 
tors in mitigation and sentenced defendant to 10 years imprison- 
ment, the maximum allowable for a Class H felony. 

Defendant appeals. 
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Attorney General Edmisten, by Assistant Attorney General 
James Peeler Smith, for the State. 

Nora Henry Hargrove, for de fendant-appellant. 

EAGLES, Judge. 

[l] Defendant first assigns as error the trial court's omission of 
his evidence of self-defense from the jury charge. We find no er- 
ror. 

The basis of defendant's assignment of error is that in the 
trial court's summary of the evidence to the jury, the trial court ,) 

omitted mentioning that McLucas was exchanging blows with de- 
fendant and that McLucas had a metal object in his hand as they 
struggled. The trial court's summary stated, inter alia, that 
McLucas "reached either under the dash or under the seat and 
that he got some type of metal object and that defendant then hit 
or struck . . . McLucas." 

We note that the trial court must declare and explain the law 
arising on the evidence, state the evidence to the extent neces- 
sary to explain the application of the law thereto, and refrain 
from expression of an opinion whether a fact has been proved. 
G.S. 15A-1232. The trial court is not required to fully recapitulate 
all the evidence. The trial court complies with G.S. 15A-1232 by 
presenting the principal features of the evidence relied on by the 
prosecution and the defense. State v. Thompson, 257 N.C. 452,126 
S.E. 2d 58, cert. denied 371 U.S. 921 (1962); State v. Spicer, 299 
N.C. 309, 261 S.E. 2d 893 (1980). We believe, based on our ex- 
amination of the record, that the trial court correctly stated the 
contentions of defendant based on the evidence offered by defend- 
ant. As to whether or not McLucas struck defendant, the follow- 
ing testimony of defendant is pertinent: 

Q: What happened after the door hit you? 

A: I fell back against a car, I staggered against a car that 
was parked behind me and he jumped out of his car and I 
seen something in his hand, I don't know what it was. 

Q: Describe what you saw. 
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A: I t  was some kind of a piece of metal, I don't know what 
kind of metal i t  was, but when I was up against the  car, 
my hand was up like that. When he swung a t  me, he came 
down on me and I caught his hand and I pushed it back 
and I hit him. 

Q: What did you hit him with? 

A: I hit him with my fist. 

This testimony is consistent with the trial court's summary that  
McLucas "got some type of metal object and that  defendant hit or 
struck . . . McLucas." The jury heard the evidence and was fully 
advised by the  trial court that  the court did not purport to  charge 
on all the  evidence. The trial court's summary of defendant's con- 
tentions was sufficient to  bring t o  the jury's attention his claim 
that  he acted in self-defense. 

We also note that  there is no indication in the  record that  
defendant presented requested instructions to  the  trial court or 
that  he called the  purported errors  to  the  trial court's attention 
a s  is required by Rule lO(bK21, Rules of Appellate Procedure. 
Even though this assignment of error is not properly before us, 
our examination of the entire record reveals no prejudicial error.  

Defendant next assigns a s  error the trial court's finding as  a 
factor in aggravation that  the  offense was especially heinous, 
atrocious and cruel and the trial court's finding of two non- 
statutory factors in aggravation: defendant committed this of- 
fense while under a probationary sentence for assault with a 
deadly weapon and tha t  defendant has a prior record involving 
the  use of violence covering a span in excess of 10 years. We 
agree that  there is error.  

[2] As t o  whether an offense is committed in an especially 
heinous, atrocious and cruel manner, the trial court a t  sentencing 
must determine the  appropriateness of finding this factor in ag- 
gravation focusing on "whether the facts of the case disclose ex- 
cessive brutality, physical pain, psychological suffering, or 
dehumanizing aspects not normally present in that  offense." State  
v. Blackwelder, 309 N.C. 410, 414, 306 S.E. 2d 783, 786 (1983). 
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Here, the record disclosed that  defendant's conduct was not 
any more brutal than the brutality inherent in any assault with a 
deadly weapon which results in serious injury. In State v. Medlin, 
62 N.C. App. 251, 302 S.E. 2d 483 (1983) we held that  defendant's 
conduct, hitting his wife and then shooting her five times, was not 
especially heinous, atrocious or cruel for sentencing purposes, 
despite the fact that  victim there was hospitalized for 10 weeks, 
her face was partially paralyzed, she could not hear out of one 
ear, could no longer drive a car and was out of work for months. 
Similarly we find no evidence in the record before us to indicate 
that  where the  victim received 50 stitches, was hospitalized for 
two weeks, lost the sight in one eye and had some amnesia, the 
conduct of defendant was any more brutal than that  inherent in 
any assault with a deadly weapon resulting in serious bodily in- 
jury. Accordingly, it was error for the trial court to  find as  a fac- 
tor in aggravation that  the offense was especially heinous, 
atrocious or cruel. 

[3] Defendant next argues that the trial court used defendant's 
past convictions as  the basis to find three separate aggravating 
factors, i.e., tha t  defendant had convictions for offenses punish- 
able by more than 60 days imprisonment, that  defendant commit- 
ted the offense charged while on probation for assault with a 
deadly weapon and that  defendant has a prior record involving 
the  use of violence covering a span of 10 years. The basis of 
defendant's argument is tha t  since defendant had convictions for 
offenses punishable by more than 60 days imprisonment as  a 
properly found factor in aggravation, it was error  to  base the 
finding of two non-statutory factors in aggravation upon those 
convictions. We agree in part  and disagree in part. Defendant was 
in fact on probation for a prior conviction of assault with a deadly 
weapon. This fact is unrefuted. Accordingly, it is not error  for the 
trial court to base a factor in aggravation upon evidence that  
defendant is in fact on probation as  long as  the finding of such a 
factor in aggravation is reasonably related t o  sentencing. G.S. 
15A-1340.4(a). 

(41 However, the  fact that  defendant has prior convictions for 
criminal offenses punishable by more than 60 days imprisonment 
and that  defendant has a prior record involving the use of 
violence covering a span in excess of 10 years a re  too similar, the 
latter being based upon the former, to  be considered as  separate 
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factors for purposes of sentencing. G.S. 15A-1340.4, by i ts  terms, 
prohibits the use of the same item of evidence to prove more than 
one factor in aggravation. While the legislature obviously intend- 
ed that  a person's past record could be used to aggravate a 
sentence (G.S.  15A-1340.4(a)(l)(o) 1, the legislature only intended 
that  the past record be used once (G.S. 15A-1340.4(a)(l) 1. For 
these reasons, i t  was error for the trial court to find a s  a factor in 
aggravation that  defendant has a prior record involving the use of 
violence covering a span in excess of 10 years. 

In the trial of this action we find no error. Because there was 
er ror  in the sentencing phase, defendant is entitled to a new 
sentencing hearing. State  v. Ahearn, 307 N.C. 584, 300 S.E. 2d 689 
(1983). 

Remanded for resentencing. 

Judge PARKER concurs. 

Judge ARNOLD concurs in part and dissents in part. 

Judge ARNOLD concurring in part  and dissenting in part. 

I do not agree with the majority that  the  trial judge erred in 
finding statutory aggravating factor G.S. 15A-1340.4(a)(l)(f), that  
defendant committed the offense in an especially heinous, atro- 
cious or cruel manner. 

The jury found defendant guilty of assault with a deadly 
weapon inflicting serious injury. The evidence which tended to  
support that verdict was that  defendant first struck Mr. McLucas 
across the  face, then cut him with a shiny object, and then pro- 
ceeded to  strike him repeatedly on the back and head. The sevesi- 
t y  of the  attack is reflected in the fact that  McLucas received 
approximately fifty stitches on his face from the two cuts inflicted 
by defendant, that  he (McLucas) was hospitalized for two weeks, 
and that  he lost sight in one eye and developed amnesia. 

The evidence that  defendant cut McLucas twice with a shiny 
object, causing injury requiring fifty stitches, is sufficient to sup- 
port the jury's verdict on the crime charged. Evidence that  the 
defendant struck McLucas repeatedly on the head and face, caus- 
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ing amnesia and loss of sight in one eye is surely strong evidence 
of "excessive brutality," State  v. Blackwelder, 309 N.C. 410, 414, 
306 S.E. 2d 783, 786 (1983). 

I believe that  the legislature intended that  in cases where 
the defendant is found guilty of assault with a deadly weapon 
which results in serious injury the crime can be aggravated and 
the punishment increased when the offense is committed in a 
manner which goes beyond what is needed to  justify conviction 
and can be described a s  especially heinous, atrocious or cruel. The 
fact tha t  the legislature provided a maximum sentence and that  i t  
did not restrict the application of this statutory aggravating fac- 
tor a r e  good indications of that intent. 

In the present case, I believe that  a preponderance of the  evi- 
dence supports the conclusion that  defendant committed the of- 
fense in a heinous, atrocious or cruel manner. The trial court did 
not e r r  in making this finding. 

GETTY YOUNG ATWELL v. GARY HUGH ATWELL 

No. 8426DC525 

(Filed 16 April 1985) 

1. Divorce and Alimony 1 24.9- child support order-findings of parties' income 
-insufficient 

The trial court erred in its award of child support in that the order con- 
tained insufficient factual findings as to the income of the parties in that the 
court found that the wife had an income of $800 per month when the only 
evidence of her income was her affidavit showing $650 per month, and the 
finding addressing the husband's income took into account his projected earn- 
ings in addition to his actual earnings. 

2. Divorce and Alimony 1 24.9- child support order-insufficient finding of par- 
ties' estates 

An order awarding child support did not contain sufficient findings as to 
the parties' estates where the court found only that the parties owned a house 
with $25,000 equity but did not find the  fair market value, and found only that 
there were substantial family obligations reflected in the  affidavits of the par- 
ties. 
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3. Divorce and Alimony Q 24.9- child support order-insufficient findings as to 
needs and expenses of parties 

A child support order contained insufficient findings a s  to the needs and 
expenses of the  parties in that the court failed to  make any findings as to the 
wife's individual needs apart from fixed household expenses, although she 
itemized those expenses in her affidavit. The wife's fixed expenses were not 
divided into amounts attributable to the wife, the minor child, and the wife's 
two daughters from her previous marriage; the husband's fixed expenses were 
not taken into account; there was no evidence that the husband no longer in- 
curred fixed expenses even though he was living with his parents; and paiat of 
his itemized expenses were for life insurance and his automobile, which would 
be unaffected by a change in residence. 

4. Divorce and Alimony Q 24.9- child support order - reasonable needs of child - 
findings insufficient 

A child custody order did not contain sufficient findings upon which the 
court could reach a conclusion as to the reasonable needs of the child where 
the record was devoid of any finding relating to the actual past expenditures 
of the minor child. A finding that the wife's needs for maintenance of the child 
were no less than $500 per month was not supported by the evidence. 
Moreover, the  conclusion that the parents should share equally in the expense 
of maintaining their child did not support setting defendant husband's support 
obligation a t  greater than a one-half share. 

5. Divorce and Alimony @ 27- child support order-attorneys' fees awarded- 
abuse of discretion 

The trial court in a child support action abused its discretion by ordering 
that the husband pay attorneys' fees based on a finding that the wife had in- 
sufficient means to defray the expenses of the suit when the finding was in 
reality a conclusion of law. 

6. Divorce and Alimony @ 27- child support order-award of attorneys' fees-in- 
sufficient findings 

An award of counsel fees in an  action for child support was vacated where 
findings that the wife's counsel had spent six hours working on the  case and 
that the  value of such services was $200 were wholly unsupported by the 
evidence. 

APPEAL by defendant from Cantrell, Judge. Order entered 26 
March 1984 in District Court, MECKLENBURG County. Heard in 
the Court of Appeals 11 January 1985. 

No brief filed for plaintiff appellee. 

Ronald Williams, P.A., b y  Ronald Williams, for defendant ap- 
pellant. 
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BECTON, Judge. 

We must determine whether the  trial court's awards of child 
support and counsel fees were proper. 

Plaintiff wife, Betty Young Atwell, and defendant husband, 
Gary Hugh Atwell, were married on 29 October 1976. One child 
was born of the  marriage, Gary Michael, aged 6 a t  the  time of the 
child support hearing. The parties separated in September 1983. 
The husband testified that  he paid the wife $108 per month in 
child support from the time of separation until the  time of the 
hearing. 

On 17 November 1983 the wife filed a Complaint seeking 
alimony pendente lite, permanent alimony, custody and support of 
t he  minor child, the  use and possession of the marital home, and 
counsel fees. In his Answer, the husband sought t o  have all relief 
denied the wife save custody and a reasonable amount of child 
support. Both parties submitted affidavits of financial standing 
and the  husband also submitted his 1981 and 1982 tax returns. 

A hearing was held in Mecklenburg County District Court on 
28 February 1984. The trial court stated it would only hear evi- 
dence on the  issue of child support, reserving the  issue of 
alimony. The husband testified, inter alia, that  he was a self- 
employed carpenter's helper, that  i t  had been three years since 
he was employed full time, and that  he had earned $1,400 net 
profit between 1 January 1984 and the  date of the  hearing. He 
also testified that  he was currently living with his parents in Ten- 
nessee. 

The trial court entered an order awarding the wife custody, 
setting child support a t  $300 per month, and ordering the  hus- 
band to  pay counsel fees of $200. The court also awarded the  wife 
use and possession of the  marital home and the  parties' 1977 
Chevrolet. The husband appeals, assigning error  to  those portions 
of t he  order concerned with the awards of child support and 
counsel fees. For  the  reasons stated below, we agree with the 
husband tha t  t he  trial court erred in making these awards. We 
therefore vacate the  order in question, and remand the  cause for 
entry of a proper order. 
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We turn first to  the child support portion of the order. 

The legal principles which govern the determination of child 
support have been frequently stated and summarized as recently 
as  the Supreme Court's opinion in Plot t  v. Plott,  313 N.C. 63, 326 
S.E. 2d 863 (1985) a t  7-9. Briefly, under N.C. Gen. Stat. Sec. 
50-13.4(c) (1984), "an order for child support must be based upon 
the interplay of the trial court's conclusions of law as  to (1) the 
amount of support necessary to 'meet the reasonable needs of the 
child' and (2) the relative ability of the parties t o  provide that  
amount." Coble v. Coble, 300 N.C. 708, 712, 268 S.E. 2d 185, 189 
(1980). These conclusions must be based upon factual findings suf- 
ficiently specific to indicate that  the trial court took "due regard" 
of the factors enumerated in the statute, namely, the "estates, 
earnings, conditions, accustomed standard of living of the child 
and the parties, the child care and homemaker contributions of 
each party, and other facts of the particular case." G.S. Sec. 
50-13.4k); Coble; Byrd v. Byrd, 62 N.C. App. 438, 303 S.E. 2d 205 
(1983). 

These findings must, of course, be based upon competent evi- 
dence, and "[ilt is not enough that  there may be evidence in the 
record sufficient to support findings which could have been made. 
The trial court must itself determine what pertinent facts a re  ac- 
tually established by the evidence before it. . . ." Coble, 300 N.C. 
a t  712,268 S.E. 2d a t  189. In short, the  evidence must support the 
findings, the findings must support the  conclusions, and the con- 
clusions must support the judgment; otherwise, effective ap- 
pellate review becomes impossible. Coble. 

[I] Applying these principles t o  the case before us, we discover 
that  the order contains insufficient factual findings a s  to the in- 
comes, estates, and present reasonable expenses of the parties 
upon which the trial court could have adequately determined the 
relative abilities of the parties t o  provide support. As to  the par- 
ties' incomes, the court found that  the  wife has a net income of 
approximately $800 per month, and that  the husband 

is self-employed as a carpenter, . . . and expects net profits 
of between $700.00 and $800.00 per month until he gets his 
business built up; further, that  the  [husband] has actually had 
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net earnings of $1,400.00 as [a] result of being self-employed 
. . . from January 1,1984 through the date of this hearing [28 
February 19841. That the [husband] is capable of being em- 
ployed on a regular and ongoing basis. . . . 
Although no error is assigned thereto, we note that the only 

evidence as to the wife's income appears in her affidavit, where 
she states that her net income is $650 per month, and thus the 
finding as  to the wife's income is not supported by the evidence. 
The finding addressing the husband's income took into account his 
projected earnings, in addition to his actual earnings. This was 
improper. The general rule is that the ability of a party to  pay 
child support is determined by that person's income a t  the time 
the award is made. Holt v. Holt, 29 N.C. App. 124, 223 S.E. 2d 542 
(1976). Only when there are findings based on competent evidence 
to support a conclusion that the supporting spouse or parent is 
deliberately depressing his or her income or indulging in ex- 
cessive spending to avoid family responsibilities, can a party's 
capacity to  earn be considered. Beall v. Beall, 290 N.C. 669, 228 
S.E. 2d 407 (1976); Whitley v. Whitley, 46 N.C. App. 810, 266 S.E. 
2d 23 (1980). The court made no such findings, and i t  therefore 
committed error in considering the husband's capacity to  earn in 
computing his income. 

[2] The findings as to the parties' estates are also inadequate. 
See Newman v. Newman, 64 N.C. App. 125, 306 S.E. 2d 540, disc. 
rev. denied, 309 N.C. 822, 310 S.E. 2d 351 (1983) ("estates" refers 
to, inter alia, "savings; real estate holdings, including fair market 
value and equity; stocks; and bonds"). Although the court found 
that  the parties owned a house as tenants by the entireties, with 
equity of $25,000, it failed to find the fair market value. It also 
found that  there are "substantial family obligations outstanding, 
which are  as  reflected in the affidavits of the parties. . . ." Both 
parties' financial affidavits contain detailed lists of debt obliga- 
tions, specifying creditors and the dollar amount owed on each 
debt. Indeed, the husband's affidavit reflects debts totalling over 
$14,000. In our opinion, the trial court's broadly worded finding 
that  the parties had incurred debts falls short of the specificity 
requirement for findings of fact in child support orders. 

[3] The trial court made the following findings as to the needs 
and expenses of the parties: 
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That the [wife's] fixed expenses for the maintenance of her 
household are approximately $861.00 per month. 

That the [husband] presently lives with his parents in Burns, 
Tennessee and has monthly financial needs of approximately 
$475.00 per month. 

These findings are  insufficient. 

The trial court failed to make any findings as to the wife's in- 
dividual needs apart from fixed household expenses, although she 
itemized these needs, which included clothing and food expenses, 
in her affidavit. Furthermore, the $831 of fixed expenses was not 
divided into the amounts attributable to the wife, the minor child, 
and to the wife's two daughters from her previous marriage, who 
apparently reside with the wife. As to the husband, although the 
record supports the finding that the husband's monthly individual 
needs are approximately $475, the trial court failed to  take his 
fixed expenses into account, which expenses the husband lists as 
$695 monthly. Although the husband testified, and the trial court 
found, that he is currently living with his parents, no evidence 
was produced indicating that the husband no longer incurs fixed 
monthly expenses. Significantly, $268 of the husband's itemized 
fixed monthly expenses are for life insurance, and for expenses 
connected with his automobile, and would clearly be unaffected by 
a change in residence. 

[4] Nor does the order contain proper findings upon which the 
trial court could reach a conclusion as to the reasonable needs of 
the child. In order to determine the reasonable needs of the child, 
the trial court must hear evidence and make findings of specific 
fact on the child's actual past expenditures and present reason- 
able expenses. Newman v. Newman. The record is devoid of any 
finding relating to  the actual past expenditures of the minor child. 
Although there is a finding ostensibly relating to the present 
reasonable expenses of the child, ie., that the wife's needs for 
"maintenance" of the child are "no less than $500.00 per month," 
this finding is not supported by the evidence. The wife's affidavit 
sets the child's individual monthly needs a t  $308.63. There is no 
other evidence regarding the child's individual financial needs. 
Perhaps the trial court was estimating what portion of the fixed 
household expenses was attributable to the child. However, as 
discussed, there is no evidence apportioning the expenses, and 
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factual findings must be supported by evidence, and not based on 
speculation. 

In summary, although the trial court made conclusions con- 
cerning the child's reasonable needs, and the parents' relative 
abilities to  pay, that  "it is appropriate for them to  share equally 
the  expenses of maintaining the minor child," both of which are  
improperly denominated findings of fact, these conclusions a re  not 
supported by proper findings based on competent evidence. 
Therefore, the  award of child support cannot stand. Even if the 
conclusions had been properly substantiated, the judgment does 
not follow therefrom. The court concluded that  the parents should 
"share equally" in the  expense of maintaining their child, which 
expense it found to  be $500 per month, yet it set  the  amount of 
defendant's child support obligation a t  $300 per month, a greater 
than one-half share. 

[5] The husband also assigns error  to  the trial court's award of 
$200 counsel fees, which is based on the following finding: 

That the [wife's] attorney has spent in excess of 6 hours 
working on [wife's] behalf in this action, and that  the  value of 
said legal services exceeds $200.00; further, that  the  [wife] is 
entitled to  an award from the  [husband] as  counsel fees. [The 
wife] being an interested party acting in good faith with in- 
sufficient means to  defray the  expenses of this suit. 

N.C. Gen. Stat.  Sec. 50-13.6 (1984) provides, in pertinent part,  
that  

[i]n an action or proceeding for the custody or  support 
. . . of a minor child, . . . the court may in i ts  discretion 
order payment of reasonable attorney's fees t o  an interested 
party acting in good faith who has insufficient means t o  de- 
fray the  expense of the  suit. 

In a custody and support action, the trial judge has the 
discretion to  award attorney's fees once the statutory re- 
quirements of G.S. Sec. 50-13.6 (1984) have been met. While 
whether the  statutory requirements have been met  is a question 
of law, reviewable on appeal, the amount of attorney's fees is 
within the sound discretion of the trial judge and is only review- 
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able for an abuse of discretion. Hudson v. Hudson, 299 N.C. 465, 
263 S.E. 2d 719 (1980). We find that  the trial court's order was not 
in compliance with the statutory requirements. 

The trial court found that  the wife was an interested party, 
and acting in good faith, and the husband does not challenge 
these findings. The trial court also found that  the wife had insuffi- 
cient means t o  defray the expenses of the suit. This "finding" is, 
in reality, a conclusion of law. See Quick v. Quick, 305 N.C. 446, 
290 S.E. 2d 653 (1982). However, no factual findings support it. 
See id. This constitutes an abuse of discretion. Rogers v. Rogers, 
39 N.C. App. 635, 251 S.E. 2d 663 (1979). On remand, the court 
must make findings to support the  conclusion that  the wife does 
not have the  means to defray her legal expenses, that  is, i t  must 
find she is unable to employ adequate counsel in order t o  proceed 
a s  litigant t o  meet the other spouse a s  litigant. Quick; Hudson. 

(61 Finally, a proper order under G.S. Sec. 50-13.6 (1984) must 
contain factual findings upon which a determination of the reason- 
ableness of the  counsel fees might be based, e.g., findings a s  to 
the nature and scope of the legal services rendered, and the time 
and skill required. Austin v. Austin, 12 N.C. App. 286, 183 S.E. 2d 
420 (1971). The only applicable findings in the order, that  the 
wife's counsel had spent six hours working on the case, and the 
value of such services was $200, were wholly unsupported by any 
evidence. As  no evidence supports the award of attorney's fees, 
that  portion of the order must also be vacated. See Rogers v. 
Rogers (although counsel submitted detailed affidavit concerning 
legal services a t  court's request, order vacated because court 
failed to  make findings as  to reasonableness of fees). 

IV 

In conclusion, both the amount of child support and the 
award of attorney's fees were arrived a t  improperly. We there- 
fore vacate the  order and remand the  cause for findings of fact on 
the matters discussed in this opinion, for evidence on the  portion 
of the wife's fixed expenses attributable t o  the child, and for the 
entry of an order determining child support. 

Vacated and remanded. 

Judges JOHNSON and MARTIN concur. 



N.C.App.1 COURT OF APPEALS 239 

In r e  Swisher 

IN RE SWISHER: KATRINA SUE SWISHER, JOHN THOMAS SWISHER, AND SAMANTHA 
KAY SWISHER 

No. 8410DC834 

(Filed 16 April 1985) 

1. Parent and Child 1 1.6- termination of parental rights-child neglect 
The evidence and findings supported the trial court's order terminating 

respondent mother's parental rights in her three children on the ground of 
neglect. G.S. 78-289.32(2); G.S. 7A-278(4) (now G.S. 7A-517(21) ). 

2. Parent and Child 1 1.5- termination of parental rights-effect of failure to 
conduct periodic custody reviews 

A petition to terminate parental rights was not subject to dismissal 
because the periodic custody reviews required by G.S. 7A-657 were not con- 
ducted, especially where the absence of periodic reviews was not prejudicial to 
respondent because a t  the times the reviews should have been held she was 
separated from the children because of her alcoholism or because she had 
chosen to  abandon the children by leaving her place of residence without pro- 
viding an address where she might be contacted regarding the children. 

APPEAL by respondent from Bason, Judge. Judgment entered 
14 March 1984 in District Court, WAKE County. Heard in the 
Court of Appeals 4 April 1985. 

The Wake County Department of Social Services filed a peti- 
tion to  terminate the parental rights of Merle F. Swisher and 
Mary L. Swisher Willis a s  t o  the  three  named minor children. 
Merle Swisher was served by publication but made no appearance 
in this action. Mrs. Willis appeared and contested the  action. At 
the hearing on the matter the petitioner offered evidence which 
tended t o  show the following facts. In April 1980, Mrs. Willis 
moved from Indiana to  North Carolina with her three minor chil- 
dren. Shortly thereafter she voluntarily placed the  children with 
Social Services because she was unable to  care for them. On 2 
July 1980, the  children were returned to  the  mother's physical 
custody. When the children were returned, the  Department of 
Social Services paid the first month's ren t  and a deposit for elec- 
tricity and heat for Mrs. Willis. A t  this time Mrs. Willis was 
employed. During the time the children were in her custody Mrs. 
Willis drank to  excess, nearly a six pack of beer a day, and slept a 
lot during the  day. The children were not fed regular meals and 
the residence was not cleaned properly. In August 1980, Mrs. 
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Willis and the children were evicted for nonpayment of rent. On 
or about 11 September 1980, the children were returned to foster 
care and Mrs. Willis entered the Alcoholic Treatment Center in 
Raleigh. Shortly after her release from the treatment center Mrs. 
Willis entered Dorothea Dix Hospital where she stayed for three 
or four weeks. While a t  the hospital the respondent met George 
Willis. After she left the hospital, Mrs. Willis moved into a half- 
way house in Raleigh. In December 1980, Mrs. Willis left the half- 
way house without leaving a forwarding address. In January 
1981, she married Mr. Willis. Following the marriage the Willises 
lived in Fuquay-Varina, Stedman and Fayetteville. Following her 
departure from the half-way house the only contacts Mrs. Willis 
had with the children were Easter cards in April 1981 and a 
birthday card to Katrina in September 1981. Social Services at- 
tempted unsuccessfully to contact Mrs. Willis on several occa- 
sions. In November 1981, the petitioner contacted Mrs. Willis and 
informed her that it was going to seek to have her parental rights 
terminated. Mrs. Willis made no attempts to see the children un- 
til after the petition to terminate was filed on 9 August 1982. 

The trial court found that respondent's rights should be ter- 
minated on three grounds: (a) neglect, (b) leaving the children in 
foster care for more than two consecutive years without showing 
positive response to the petitioner's efforts to encourage her to 
strengthen the parental relationship and failing to make construc- 
tive plans for the children's future, and (c) for failing to  pay a 
reasonable portion of the cost of care for the children for a con- 
tinuous period of six months preceding the filing of the petition to 
terminate her rights. From this judgment, Mrs. Willis appealed. 

James R. Fullwood for petitioner appellee. 

Boyce, Mitchell, Burns & Smith, by Carole S. Gailor, for 
respondent appellant. 

ARNOLD, Judge. 

[I] G.S. 7A-289.32 sets forth six distinct and separate grounds 
upon which an order terminating parental rights may be based. In 
the case sub judice the court based its order upon three of these 
grounds. If either of these grounds is based upon findings of fact 
supported by clear, cogent and convincing evidence the order ap- 
pealed from should be affirmed. In the Matter of Moore, 306 N.C. 
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394, 293 S.E. 2d 127 (1982), appeal dismissed 459 U.S. 1139, 74 
L.Ed. 2d 987, 103 S.Ct. 776 (1983). The trial court found pursuant 
t o  G.S. 7A-289.32(2) that  the parents were subject t o  having their 
rights terminated because their children were neglected children 
within the  meaning of G.S. 7A-278(4) (now G.S. 78-517(21) ). This 
conclusion is supported by the  following pertinent findings of fact: 

10. That the children came to North Carolina from In- 
diana with their mother in April of 1980. That Mrs. Willis 
testified on direct examination that she came to North 
Carolina to  seek employment. That she had told a social 
worker for Petitioner that  she came to North Carolina to  find 
her brother, in Raleigh, North Carolina and that Indiana 
Social Services had harassed her. That in fact, she had 
located her brother in Newport News, Virginia, prior t o  com- 
ing to Raleigh, North Carolina. 

11. That upon arriving in Raleigh, Mrs. Swisher quickly 
found employment a t  Mail-Sort, that Petitioner helped her 
locate housing a t  the Raleigh Rescue Mission, and provided 
and offered other supportive services to Mrs. Swisher. That 
the children were placed in foster care a s  dependent 
juveniles. 

16. That on July 2, 1980, following a court hearing, the 
care of the children was returned to Mrs. Willis while 
custody remained in the Petitioner, as  Mrs. Willis had made 
significant progress. That Petitioner continued to help Mrs. 
Willis to continue to care for her children. 

17. That on July 29, 1980, Mrs. Norwood visited Mrs. 
Willis and Mrs. Willis had slurred speech, puffy eyes, and 
was disoriented and unsteady. Mrs. Norwood did not smell 
the odor of alcohol. The home was very messy and old food 
was on the floor. 

18. In July, 1980, Mrs. Willis told Social Worker Nor- 
wood that  the house rent  was current, that  she had to  pay 
her CP&L bill and could catch i t  up, that  she had paid 
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babysitters, and that  she had not paid one babysitter, Mrs. 
Cross and Mrs. Cross would no longer keep the children. 

19. When Mrs. Willis moved into the house, the Peti- 
tioner paid the first month's rent  and the deposit on the elec- 
tric and heat bills. 

20. Petitioner attempted to help Mrs. Willis with budg- 
eting and finding volunteer babysitters, but Mrs. Willis de- 
clined this help. Mrs. Willis said she had enough money to 
take care of the children. 

21. That while the children were with Mrs. Willis in 
Raleigh, she had an income of approximately $230.00 per 
week. 

22. During an August 11, 1980, visit t o  the  home of Mrs. 
Willis, Mrs. Norwood found the house to  be very messy, bot- 
tles, clothing and other things laying around. The only food in 
the house was some baloney, drinks, and crackers. On August 
11, 1980, Mrs. Willis told Mrs. Norwood that  she was behind 
in the rent  and was being evicted. That the mother had pre- 
viously said she was not behind in the rent. Mrs. Willis said 
on August 11, 1980, that  she did not know where the money 
had gone and that  she also owed the  electric and gas bills. 
That the  only rent  paid was that  paid by the Petitioner. Mrs. 
Norwood suggested that  part  of the  money had gone t o  pur- 
chase alcoholic beverages and Mrs. Willis denied this totally 
and regularly denied drinking. Mrs. Norwood offered budget- 
ing and homemaker services t o  Mrs. Willis and Mrs. Willis 
refused this assistance. That in August, 1980, Mrs. Willis was 
employed a t  Royal Villa and a s  a security guard a t  Brendles. 
That the  mother did not pay rent,  electricity or gas. There 
was little food in the home. That  Mrs. Willis worked, had 
money and said she did not know where i t  went. 

23. On September 5, 1980, a t  Dell Adams Street,  Mrs. 
Norwood visited Mrs. Swisher and observed that broken 
Coke bottles were on the floor, glass and things were thrown 
all around the house. John had a cut on his foot. That the 
house was not clean. 
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24. In September, Mrs. Willis moved to Six Forks Road 
in Raleigh, North Carolina. That this home was never fixed 
up for a residence for the children. 

25. On or about September 8, 1980, Mrs. Willis returned 
the children to  the Beckwith foster home. 

26. That while the children were with their mother in 
Raleigh from July 2, 1980 until September 8, 1980, Mrs. Wil- 
lis was regularly drinking, that nearly every day she would 
drink a six pack of beer and then sleep, that she acted 
drowsy and dizzy and slept a great deal of the time that she 
was a t  home as a result of her drinking. That Katrina fixed 
coffee for her mother and helped to  care for the other two 
children. That the mother did not provide for the regular 
feeding of the children. No one cleaned up the house. That 
through her drinking, Mrs. Willis neglected the children. 

27. That on September 10, 1980, Mrs. Willis advised 
Mrs. Norwood that Mrs. Willis was arranging to  enter the 
Alcohol Treatment Center. She was admitted on September 
22, 1980 for approximately two weeks. Upon release, Peti- 
tioner helped Mrs. Willis locate a place to  stay. 

28. That on October 29, 1980, Mrs. Norwood found Mrs. 
Swisher to  be disoriented and assisted in having her volun- 
tarily admitted to Dorothea Dix Hospital, where Mrs. Willis 
stayed for three to four weeks. 

29. That while a t  Dorothea Dix Hospital, Mrs. Willis met 
Mr. George Willis who she married in January, 1981. 

30. Upon release from Dorothea Dix Hospital, Mrs. 
Willis resided a t  a half-way house on Boylan Avenue in 
Raleigh, North Carolina. 

31. On December 11, 1980, Mrs. Norwood spoke with 
Mrs. Willis about planning a Christmas visit with the chil- 
dren. 

32. On December 21, 1980, Mrs. Norwood again spoke to 
Mrs. Willis and prior to Christmas, Mrs. Willis left the half- 
way house without notifying the Petitioner. That Petitioner 
did not hear from Mrs. Willis and did not know her where- 
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abouts. That Mrs. Willis did not contact the children about 
her leaving. 

33. That following December, 1980, Petitioner made 
diligent efforts to locate Mrs. Willis by contacting the Police 
and through other efforts. 

34. In April, 1981, Mrs. Willis sent Easter cards to the 
children with a return address of Fuquay-Varina. Social 
Worker Paige Robinson wrote to Mrs. Willis a t  the Fuquay- 
Varina address. No reply was received. The letter was not re- 
turned. That this constituted the first information Petitioner 
had as to Mrs. Willis' whereabouts and was Mrs. Willis' first 
contact with the children since December of 1980. 

35. In June, 1981, Mrs. Robinson got a new address 
through the post office for Mrs. Willis in Stedman, North 
Carolina, and wrote to that address in June and August ask- 
ing Mrs. Willis to contact her. The June letter was not re- 
turned and the August letter, a certified letter, was returned 
unclaimed. 

36. That in August of 1981, Mrs. Robinson obtained a 
Fayetteville address for Mrs. Willis. That in September, 
1982, Katrina received a birthday card and $10.00 from her 
mother with a return address of 313 Cool Springs Street, 
Fayetteville, North Carolina. Mrs. Robinson wrote Mrs. 
Willis in Fayetteville the first letter of August 27, 1981 
which was returned unclaimed and a second letter was sent 
in September, 1981, and on October 29, 1981, Mrs. Willis tele- 
phoned Mrs. Robinson. This was the first contact Mrs. Willis 
had made with Petitioner since December of 1980. 

37. Mrs. Willis says she got the letters in Stedman and 
in Fayetteville. 

38. That during the absence of their mother, the chil- 
dren had been worried, concerned, and upset as to  what had 
happened to their mother. That the children were confused 
by the absence of their mother. 

39. Mrs. Robinson met with Mr. and Mrs. Willis on No- 
vember 5, 1981, in Raleigh, North Carolina. Mrs. Swisher had 
left Raleigh in December, 1980, and married George Willis 
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whom she met  while they were both patients a t  Dorothea Dix 
Hospital. The marriage was in Dillon, South Carolina in 
January of 1981. Mr. and Mrs. Willis lived in Fuquay-Varina, 
Stedman, and Fayetteville. Mrs. Willis said she had not called 
Petitioner because she  could not remember Mrs. Norwood's 
name and she lived in the  country in Stedman and had t o  
drive into town to  telephone. She said she had not come to  
see the  worker due t o  car trouble. 

40. Mrs. Swisher was in Raleigh in April of 1981 t o  get  
her  driver's license and in June  of 1981. She did not contact 
t he  Petitioner. After moving t o  Fayetteville, North Carolina, 
Mrs. Willis and her husband would from time-to-time drive t o  
Fuquay, North Carolina and Raleigh, North Carolina t o  visit 
relatives. They did not visit the  Petitioner or  t he  children. 

41. On November 6, 1981, when asked about her  plans 
for t he  children, Mrs. Willis gave no plans t o  Ms. Robinson. 
Mrs. Willis said she  did not have any plans. Mrs. Willis was 
living in a two bedroom home in Fayetteville, North Carolina. 
In November of 1981, Mrs. Willis did not complain of any 
physical difficulty tha t  would prevent her from working. 

42. Mrs. Willis, in November of 1981, said she was not 
employed and Mr. Willis had an income of about $643.00 per 
month. Mrs. Willis was looking af ter  Mr. Willis' uncle in Fay- 
etteville during the  day while the uncle's wife worked. Mrs. 
Willis testified that  during the  day she stays home, goes 
grocery shopping, goes t o  t he  laundromat, writes checks and 
goes t o  the  bank. Mr. and Mrs. Willis own furniture and a 
car. They go places together. 

43. That Mr. Willis' physical condition is such that  he 
does not need Mrs. Willis' attention. 

44. That  on November 30, 1981, Petitioner wrote Mrs. 
Willis and explained tha t  i t  was t o  seek t o  terminate her 
rights and tha t  she  might wish t o  retain an attorney. Peti- 
tioner heard nothing fur ther  from Mrs. Willis until af ter  the  
petition was filed in this case. 

45. That Mrs. Willis did not visit the  children between 
December, 1980, when she  left Raleigh, North Carolina, and 
the  da te  of t he  filing of t he  petition. 
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46. That other than the $90,000 initially paid for child 
support in 1980, Mrs. Willis paid nothing in support for the 
three children. That after leaving Raleigh, North Carolina in 
December of 1980, Mrs. Swisher was able to marry, move 
from home to home and town to  town, travel around on her 
personal business, conduct her financial affairs and the finan- 
cial affairs of her husband. 

Although the respondent has failed to except to any of these 
findings of fact as required by Rule 10(b) of the Rules of Appellate 
Procedure, nevertheless we have examined the record and deter- 
mined that these findings are supported by clear, cogent and con- 
vincing evidence. Furthermore, we hold that these findings 
support the court's conclusion that Mrs. Willis was subject to hav- 
ing her parental rights terminated because her children were ne- 
glected children as defined by G.S. 7A-278(4) (now G.S. 
7A-517(21)3. Having determined that  the court's order is sup- 
ported by one of the grounds set forth in G.S. 7A-289.32, we need 
not reach respondent's contention that the other two grounds 
relied upon by the court were not supported by clear, cogent and 
convincing evidence. 

(21 Finally, we consider the respondent's contention that  the 
court erred by failing to dismiss the petition to terminate Mrs. 
Willis' parental rights in the children for failure of the petitioner 
to comply with the review requirements set forth in G.S. 7A-657. 
The statute in pertinent part provides: 

In any case where custody is removed from a parent, the 
judge shall conduct a review within six months of the date 
the order was entered, and shall conduct subsequent reviews 
a t  least every year thereafter. The Director of Social Serv- 
ices shall make timely requests to  the clerk to calendar the 
case a t  a session of court scheduled for the hearing of juve- 
nile matters within six months of the date the order was 
entered. The Director shall make timely requests for calen- 
daring of the yearly reviews thereafter. The clerk shall give 
15 days' notice of the review to the parent or the person 
standing in loco parentis, the juvenile if 12 years of age or 
more, the guardian, foster-parent, custodian or agency with 
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custody, the guardian ad litem, and any other person the 
court may specify, indicating the  court's impending review. 

While the evidence shows that  the petitioner failed to comply 
with the  terms of the s tatute with regards to  hearing on the 
placement of the children, we are  convinced that  this omission 
was not sufficient to defeat the petition to  terminate the parental 
rights of Mrs. Willis. The respondent has not cited any authority 
for the proposition that the failure t o  conduct the  periodic 
reviews required by statute can be pleaded a s  a bar t o  the ter- 
mination of a parent's rights. Furthermore, we note that the 
court's failure t o  conduct periodic reviews of the  children's place- 
ment was not prejudicial to  Mrs. Willis because a t  the times the 
review should have been held she was either separated from the 
children because of her alcoholism or because she had chosen t o  
abandon the  children by leaving her place of residence without 
providing an address where she might be contacted regarding the 
children. Thus, we find no merit in respondent's argument. 

The judgment appealed from is 

Affirmed. 

Judges PHILLIPS and COZORT concur. 

DOROTHY LESNIAK COLE v. DONALD SCOTT COLE 

No. 8415DC779 

(Filed 16 April 1985) 

1. Bastards 1 10- paternity of child-blood test results-finding of successful 
vasectomy 

A finding that blood tests showed a 95.98% probability that defendant 
was the father of a child but that undisputed evidence of infertility would drop 
the possibility to  OOh was insufficient t o  support the court's conclusion that 
defendant was the father of the child where the court also found that medical 
evidence showed that defendant was infertile due to  a successful vasectomy 
before the  time of conception of the child. 
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2. Bastards 8 10- paternity of child-failure to state doubt and to undergo coun- 
seling - irrelevancy 

Findings that the court took into consideration defendant's failure to state 
his doubt that a child was his until this suit was commenced and defendant's 
failure to undergo counseling were not relevant to the issue of whether de- 
fendant was the biological father of the child. 

3. Bastards 1 10- paternity of child-finding of possibility of impregnation after 
vasectomy -finding of successful vasectomy 

A finding that after a vasectomy "each sexual act would give a very small 
possibility of impregnation" would not support a conclusion that defendant was 
the father of a child conceived after defendant had a vasectomy where the 
court also found that medical evidence showed that defendant had had a suc- 
cessful vasectomy before the time of conception of the child. 

Judge PHILLIPS dissenting. 

APPEAL by defendant from Peele, Judge. Judgment entered 
8 March 1984 in District Court, ORANGE County. Heard in the 
Court of Appeals 14 March 1985. 

The main issue in this case is whether defendant is the father 
of Jonathan Derrick Cole. 

Plaintiff and defendant were married on 19 April 1970. They 
bore one child on 19 August 1971 and another on 29 September 
1975. Defendant had a bilateral vasectomy on 20 February 1976. 
On 20 May 1976, the physician who performed the vasectomy 
made a sperm count on a specimen brought by defendant, and it 
was negative. Also, a pathology test was performed on the sec- 
tions of the vasa deferentia removed from defendant, and the 
tests confirmed that the vasectomy had been successful. 

On 10 September 1982 the plaintiff gave birth to a son, 
Jonathan Derrick Cole. The defendant acknowledged that he was 
the child's father on the child's birth certificate. In the Spring of 
1983 the parties' marriage deteriorated. They separated on 9 July 
1983. On 18 August 1983 the plaintiff filed a complaint requesting 
alimony, temporary alimony, custody of the children, child sup- 
port and attorney's fees. The defendant filed an answer denying 
he was the father of Jonathan Derrick Cole. 

On 15 September 1983, Dr. John Grimes performed a semen 
analysis on defendant and determined that he was sterile. Dr. 
Grimes found no evidence of any vasectomy performed on defend- 
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ant except for the one of 20 February 1976. Dr. Grimes testified 
that  he believed defendant was sterile during the  years 1981-82 
and that  the likelihood of defendant becoming fertile after his vas- 
ectomy was "one in a million and probably less than that  now." 

A blood test was performed on defendant, on the  child Jona- 
than Cole, and on plaintiff. The tes t  indicated that  the probability 
of defendant being Jonathan's father was 95.98%. assuming that  
defendant "was a fertile male a t  the  time of presumed conception, 
[sic] Undisputed evidence to the contrary would drop the probabil- 
ity of paternity to OO/o." 

The district judge ruled that  the defendant is the biological 
father of Jonathan Derrick Cole. 

Defendant appeals this judgment. 

Hogue & Strickland by  Lucy D. Strickland, for plaintgf ap- 
pellee. 

Clayton, Myrick & McClanahan, b y  Robert D. McClanahan, 
for defendant appellant. 

ARNOLD, Judge. 

[I] The issue which determines this appeal is whether the  
district judge's findings of fact support his conclusion of law that  
the defendant is the biological father of Jonathan Derrick Cole. 
See Moore v. Deal, 239 N.C. 224, 228, 79 S.E. 2d 507, 510 (1954). 
We hold that  they do not. 

The findings of fact read, in pertinent part: 

4. Jonathan Derrick Cole was born to  Dorothy Lesniak 
Cole [plaintiff] on September 10, 1982; present age approx. 
1 %  yrs. old. 

7. The parties were married on April 19, 1970. 

12. Husband noticed, with a t  first annoyance and later 
with strong objection, that  sometimes when he was away 
from home the wife had a male visitor. The children were 
present, and there was no reason for him t o  believe that  the  
relationship between his wife and this male visitor, Mr. X, 
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was anything more than friends. But it began to  worry him, 
burrowing within. But he said nothing. 

13. Sometime in November or  December, 1981, the  wife 
became pregnant. 

38. On February 20, 1976, the husband had a vasectomy. 

39. On May 20, 1976, a sperm count was taken on the 
husband to check and seek [sic] if the  vasectomy was work- 
ing. I t  was. The sperm count was zero, meaning in the  opin- 
ion of the doctor, no sperm was getting through. 

40. On Sept. 15, 1983, a sperm count was again taken of 
the  husband. A fresh semen specimen was obtained, 30 to  40 
specimens of which were examined under the microscope. No 
sperm were found. The opinion of the  medical expert was 
that  the  husband is nonfertile a t  the  present time. 

41. As to  the possibility of the husband becoming fertile 
during the period of November-December, 1981, the medical 
expert appeared to  be certain and confident that  the husband 
was not fertile. He expressed the  odds against the father 
having been fertile a s  a million to  one. 

42. On or about October 13, 1983 a blood testing for 
paternity was done. I t  showed that  the probability of paterni- 
t y  of the  father was 95.98%. 

43. The above test  also stated: "This probability of 
paternity assumes that  (husband) was a fertile male a t  time 
of conception. Undisputed evidence to  the contrary would 
drop the  possibility to O%." 

44. The husband has had no other vasectomy. 

50. When asked by the judge if she saw any similarity of 
movement or expression a s  between the  baby Derrick and 
the  husband, she said yes, that  sometimes when he looked a t  
her they had a similar characteristic. 
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51. When asked the same question by the judge, the hus- 
band said no. (That is, no similarity). However the husband 
has not had a lot of opportunity to observe him, because, 
once he became convinced that Derreck [sic] was not his son, 
he stopped seeing him. 

52. In making this decision, this judge is taking into con- 
sideration the fact that the husband failed to clearly state his 
doubt that he was the father until this suit was instituted; 
and then never became convinced in his own mind until he 
found out the results of the Sept. 1983 sperm test. The fact 
that he was not willing to attend counseling (e.g. state plainly 
to a counselor his worry that the child might not be his-and 
deal honestly with the issue) weighs against his position. If 
he wanted to protect the reputation of his wife, yet com- 
municate this to her, then counseling would have been the 
ideal way. He could have stated in the presence of the 
counselor: "I have some doubts that I am the father of Der- 
rick, but I do not want to say this to my wife because it 
might make her more upset, and I do not want to ruin her 
reputation-but this doubt is worrying me to death." And 
then the counselor would have seen this vital factor affecting 
the marriage, and dealt with it. Also, the father did not clear- 
ly state when he left that one of the reasons he was leaving 
was that  he had doubts as to  parentage. After having specifi- 
cally on one occasion told his wife he had no doubts, indicat- 
ing repeatedly in public that he had no doubts, appearing 
from his fatherly reactions to accept parentage, and allowing 
his name to  be put on the birth certificate, he had the duty of 
revelation prior to separation, because each day that passed 
made the consequences of a possible question of paternity 
more damaging to the children. After a vasectomy, each sex- 
ual act would give a very small possibility of impregnation. 
But with a couple wilh an active sex life, each act of sexual 
intercourse makes the impossible a little more possible. I find 
find [sic] that in November or December, 1981 that little Der- 
rick was conceived hy the union of Dorothy and Donald Cole. 

The district judge thus found that the defendant had a vasec- 
tomy in 1976. Several months after the vasectomy, his semen was 
analyzed, yielding a sperm count of zero. In 1982, Jonathan Cole 
was born to plaintiff. In 1983, defendant's sperm count again was 
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found to  be zero. The judge found that  a medical expert was "cer- 
tain and confident" that  defendant was not fertile a t  the time 
Jonathan Cole was conceived, the odds against this being a mil- 
lion to  one. 

The district judge also found that  in 1983 a blood test  was 
done which showed that the probability of defendant's paternity 
of Jonathan Cole was 95.98%. The district judge found that  the 
test  results had the following condition: "This probability of 
paternity assumes that  (husband) was a fertile male a t  time of 
conception. Undisputed evidence to  the contrary would drop the 
possibility to 0010." 

Evidence that  the  defendant was not a fertile male a t  t he  
time of conception was presented a t  trial and, a s  noted above, 
was adopted by the district judge in his findings of facts. This 
evidence was not contradicted a t  trial, and the judge gave no in- 
dication that  he doubted the accuracy of the sperm counts or the 
credibility of the expert testimony. 

I t  cannot be assumed, then, that  defendant was a fertile male 
a t  the  time of conception. Without this assumption, the probabili- 
t y  that  defendant fathered Jonathan Cole, calculated on the basis 
of the blood test,  is therefore very small, or  nil. Taken together, 
the judge's findings as  to the medical evidence suggest that 
defendant has been sterile since 1976 and could not have fathered 
Jonathan Cole. 

In this case, we are  presented with what appears to be a 
sharp contrast in the medical evidence, between the results of fer- 
tility tests  done on defendant, and blood tests  done on defendant, 
plaintiff and Jonathan Cole. Because the results of the blood test 
appear t o  suggest such a high probability of paternity, we believe 
i t  is necessary to discuss how that  probability is calculated, and 
why i t  should be discounted in cases where there is strong evi- 
dence of the father's infertility. 

While much progress has been made in the blood tests  used 
in cases of disputed paternity, by expanding the number of an- 
tigens examined, the  test's greatest value still lies primarily in 
excluding falsely accused fathers. A "probability of paternity" can 
now be calculated for alleged fathers not excluded, and this is ad- 
missible on the issue of paternity, but it is not conclusive. 
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Serious questions have been raised about the validity of the 
method used to calculate the probability. I. Ellman and D. Kaye, 
Probabilities and Proof: Can HLA and Blood Group Testing Prove 
Paternity? 54 N.Y.U. L.Rev. 1131 (1979); Jaffee, Comment on the 
Judicial Use of HLA Paternity Test Results and Other Statistical 
Evidence: A Response to Terasaki, 17 J. Fam. L. 457 (1978-79). 
Critics of the probability of paternity calculation have focused on 
the assumptions made in the calculations, which greatly limit the 
usefulness of the probability in certain cases. For example, the 
calculation generally assumes that all possible fathers are 
unrelated. If the alleged father and the true father are related, 
then their HLA and red blood cell antigen profiles are likely to  be 
very similar. Even the strongest proponent of the probability of 
paternity calculation admits it cannot be used in the case where 
potential fathers are related. P. Terasaki, Resolution by HLA 
Testing of 1000 Paternity Cases Not Excluded by ABO Testing, 
16 J. Fam. L. 543, 549 (1977-78). 

Further, the calculation assumes that all possible fathers are 
fertile. In a case like the present, where there is strong evidence 
that the defendant is not fertile, the calculation, if it does not 
take into account this information, is likely to overestimate 
substantially the probability of paternity. 

The source of much controversy is the statistical formula 
generally used to calculate the probability of paternity: the Bayes 
Theorem. Terasaki, supra at  544. Briefly, the Bayes Theorem 
shows how new statistical information alters a previously 
established probability. Ellman and Kaye, supra a t  1147-48. When 
a laboratory uses the Bayes Theorem to calculate a probability of 
paternity it must first calculate a "prior probability of paternity," 
ie.,  a probability that the alleged father is the true father, based 
on information other than that gotten from the blood test. This 
prior probability usually has no connection to the case a t  hand. 
Sometimes it reflects the previous success of the laboratory a t  ex- 
cluding falsely accused fathers. Traditionally, laboratories use the 
figure 50%, which may or may not be appropriate in a given case. 
E. G. Reisner and T. A. Bolk, A Layman's Guide to the Use of 
Blood Group Analysis in Paternity Testing, 20 J. Fam. L. 657, 
673-74 (1981-82). 
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Critics suggest that this prior probability should take into ac- 
count the circumstances of the particular case. Ellman and Kaye, 
supra a t  1151. For example, if the woman has accused three men 
of fathering her child, or if there are reasons to doubt her cred- 
ibility, or if there is evidence that the husband is infertile, as in 
the present case, then the prior probability should be reduced to 
less than 50%. Most laboratories, howeve3 do not do this. 

The importance of the prior probability to the final probabili- 
ty cannot be overemphasized. The Bayes Theorem calculates a 
final probability only by applying new statistical information to 
the prior probability. In paternity cases, where the defendant has 
not been previously excluded as the father, and where 50% is 
used as the prior probability, the Bayes Theorem ensures that 
every alleged father is "probably" the father, ie., the blood test 
results only improve upon the 50% prior probability of paternity. 

Thus, the probability of paternity is generally probative, a t  
best, where it is 90010, or as some have suggested 95%. See Joint 
AMA -ABA Guidelines: Present Status of Serologic Testing in 
Problems of Disputed Parentage, 10 Fam. L.Q. 247, 262 (table IV) 
(1976-77). And this assumes, of course, that potential fathers are 
not related, and that there is no evidence that the alleged father 
is infertile. In the present case, then, what appears to be a very 
high probability of paternity based on blood tests actually in- 
dicates that  it is "likely" to "very likely" that defendant fathered 
Jonathan Cole. Moreover, if the overwhelming evidence of defend- 
ant's infertility is factored in, this apparently high probability 
drops dramatically. This is why the laboratory test  result sheet in 
the present case contained the proviso that "undisputed evidence 
[of infertility] would drop the possibility to O%." If the district 
judge relied on the probability of paternity, despite the evidence 
of defendant's successful vasectomy, then he erred. 

[2] We now deal with the other findings of fact that might have 
supported the district judge's conclusion that defendant fathered 
Jonathan Cole. In finding of fact 52, the district judge states that 
he took into consideration defendant's failure to state his doubt 
that the child was his until this suit was commenced and defend- 
ant's failure to undergo counseling. These considerations are not 
relevant to the issue of whether defendant was actually the bio- 
logical father of Jonathan Cole. 
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[3] Finally, we deal with the district court judge's finding that 
after a vasectomy, "each sexual act would give a very small pos- 
sibility of impregnation." Even if this were true, it is apparently 
based on a statistical generalization about all couples in which the 
husband has had a vasectomy, and not about the much smaller 
group of couples in which the husband has had a vasectomy and 
has had subsequent sperm counts and a pathology test showing 
complete sterility. Given that the judge has made much more 
specific findings about the success of defendant's vasectomy, his 
general finding that "each sexual act would give a very small 
possibility of impregnation" is not pertinent to the circumstances 
of this case and does not support the conclusion that defendant 
fathered Jonathan Cole. 

Thus in light of the district judge's findings that scientific 
evidence demonstrated that defendant was sterile a t  the time 
Jonathan Cole was conceived, and that if defendant was sterile, 
the blood grouping probability of paternity was reduced to O%, 
his conclusion that defendant fathered Jonathan Cole is er- 
roneous. Rather, the judge's findings compel the conclusion that 
defendant did not father Jonathan Cole. 

We see no need to reach defendant's other contentions. 

Reversed. 

Judge COZORT concurs. 

Judge PHILLIPS dissents. 

Judge PHILLIPS dissenting. 

My reading of the record leaves me doubtful that findings of 
fact adequate to support any order have been made by the trial 
judge. I see neither clarity nor coherence in them, but confusion 
and contradiction, and am of the opinion that the matter should 
be remanded to the trial court for a new start. 
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IN THE MATTER OF: OXFORD PLASTICS, A DIVISION OF PLASTICS ENGINEERING 
CORP. V. MARION GOODSON, JR., ANDREW WHITLEY AND McTHADEUS 
CARPENTER DIBIA WHITLEY TELEPHONE DEVICES 

No. 849SC748 

(Filed 16 April 1985) 

1. Rules of Civil Procedure 8 60.2- failure to appear-trial calendar not received 
On a Rule 60 motion for relief from a judgment, a reaso~ab!e application 

of Rule 60(b)(6) requires that  defendants be excused from trial where the 
court's finding that  defendant's general counsel and partner received notice of 
the calendar was not supported by any evidence in the record, which clearly 
established that the trial calendar was never received. 

2. Rules of Civil Procedure 8 60.2; Partnership 4- meritorious defense-agee- 
ment signed individually rather than in partnership name 

On a Rule 60 motion for relief from a judgment, defendants presented a 
meritorious defense to plaintiffs civil action where defendants' partnership 
entered into a contract with plaintiff; a check from defendants' partner and 
general counsel, Goodson, was returned for insufficient funds; plaintiffs 
general manager subsequently met with another of the defendants and for- 
warded two documents proposing certain modifications and price adjustments, 
including the cessation of production until the adjusted balance was paid; 
defendant never signed the documents; and Goodson entered into a written 
agreement with plaintiff which included plaintiffs agreement to  have criminal 
charges for the returned check dismissed and which confirmed the earlier un- 
signed documents, but Goodson signed his individual name and not the part- 
nership name. G.S. 59-39(a). 

Chief Judge HEDRICK concurs in the result. 

APPEAL by defendants from Clark, Judge. Judgment entered 
18 January 1984 in GRANVILLE County Superior Court. Heard in 
the Court of Appeals 11 March 1985. 

This case arises from denial of defendants' motion for relief 
from and stay of a judgment entered by the Granville County Su- 
perior Court. The facts pertinent to this appeal are as  follows. 

On 2 March 1981, defendants' agent, in the partnership name, 
entered into a contract with plaintiff to  design and build an injec- 
tion mold and progressive dyes necessary for production of 
telephone number display devices for $13,900; one-third down, 
one-third upon delivery and one-third upon acceptance of parts. 
Plaintiff agreed to produce and assemble the telephone device a t  
a cost of $370 per thousand. In accepting the contract, defendants' 
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agent acknowledged that  design changes could be necessary re- 
quiring renegotiation of the contract. 

Several design changes were made orally by defendants. 
Plaintiff requested an additional payment of $5,000 and defendant 
Goodson issued his check for $5,000, but the check was returned 
for non-sufficient funds. On 23 April 1982, plaintiff wrote defend- 
an t  Whitley, co-partner, confirming his visit t o  their facility. In 
two accompanying documents, plaintiff proposed modification of 
the  price for impact mold, dyes, and battery holder development 
t o  $21,650, less the  $4,634 previously paid, leaving a balance of 
$17,016. Plaintiff offered to continue product development under 
the contract when the entire adjusted purchase price was paid by 
check and i t  had cleared payment. A new unit pricing schedule 
was proposed and plaintiff agreed to deliver 100 sample devices 
upon payment. The letters proposing modifications of the original 
contract were to  be signed by defendant Whitley, in the partner- 
ship name, but were never executed by him. 

In September 1982, defendant Goodson, an attorney then li- 
censed in the State  of North Carolina, delivered another $5,000 
check to  plaintiff to  replace his previous check returned for non- 
sufficient funds. Goodson also signed a written agreement in 
which he acknowledged that  plaintiff would not be obligated to 
proceed with the production of the telephone devices until the 
$17,016 was paid in full t o  plaintiff in accordance with its letters 
to defendant Whitley. Defendant Goodson's check was honored, 
leaving an unpaid purchase price of $12,016. 

Plaintiff instituted a civil action on 1 March 1983 to  recover 
the $12,016 alleged due on the revised contract. Defendant Good- 
son, a s  attorney for the partnership, filed an answer denying the 
complaint's material allegations and counterclaimed for lost prof- 
its due to  plaintiff's alleged delay in production. On 2 December 
1983, the Clerk of the Granville County Superior Court mailed 
Goodson a notice that a trial calendar meeting would be held on 
13 December. Goodson did not attend the trial calendar con- 
ference and the case was scheduled for the 16 January 1984 ses- 
sion of superior court. On 14 December 1983 a trial calendar was 
mailed to  defendant Goodson. In March 1984 both letters were 
returned to  the Granville County Superior Court with notations 
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that  the addressee had moved and had left no forwarding ad- 
dress. 

On 18 January 1984, the civil action was called for trial, but 
none of the defendants appeared. The trial court took evidence 
without a jury and entered a judgment awarding plaintiff the 
relief requested in the complaint, and dismissing defendants' 
counterclaim for lack of evidence and failure to prosecute. 

Defendants Whitley and Carpenter filed a motion for relief 
from and stay of the judgment entered against them. From a de- 
nial of their motion, defendants appealed. 

Watkins, Finch & Hopper, b y  William L. Hopper, for phi% 
tiff. 

Edmundson & Catherwood, b y  John W. Watson, Jr., for de- 
fendan ts. 

WELLS, Judge. 

Defendants bring forth two assignments of error in which 
they contend that the trial court erred in denying their motion 
for relief from the 18 January 1984 judgment by (1) finding that 
defendants had not shown excusable neglect and (2) finding that 
defendants had failed to produce evidence of a meritorious de- 
fense. For the  reasons stated below we reverse the trial court's 
order. 

Relief from a judgment or order may be granted by the trial 
court "[oln motion and upon such terms a s  a re  just" when there 
has been a 

(1) Mistake, inadvertence, surprise, or excusable neglect; 

(6) Any other reason justifying relief from the operation 
of the judgment. 

N.C. Gen. Stat. 5 1A-1, Rule 60(b) of the Rules of Civil Procedure. 
"If a movant is uncertain whether t o  proceed under clause (1) or 
(6) of Rule 60(b), he need not specify [which subsection] . . . if his 
motion is timely and the reason justifies relief. . . . Under either 
clause the movant must show that he has a meritorious defense," 
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Sides v. Reid,  35 N.C. App. 235, 241 S.E. 2d 110 (1978) (citations 
omitted); see generally 7 Moore's Federal Practice 5 60.27(1) (2d 
ed. 1983); W. Shuford, N. C. Civ. Prac. & Proc. €j 60-11 (2d ed. 1981 
& Supp. 19841, as  i t  would be a waste of judicial economy to  va- 
cate a judgment or order when the movant could not prevail on 
the merits of the civil action. Doxol Gas v. Barefoot, 10 N.C. App. 
703, 179 S.E. 2d 890 (1971). The motion for relief from a judgment 
or order made pursuant to Rule 60(b) is within the sound discre- 
tion of the trial court, e.g., Harris v. Harris, 307 N.C. 684, 300 S.E. 
2d 369 (19831, and the trial court's decision will not be disturbed 
absent an abuse of that  discretion, e.g., Harrington v. Harrington, 
38 N.C. App. 610, 248 S.E. 2d 460 (1978). The court's findings of 

u 

fact a re  conclusive on appeal when there is any competent evi- 
dence supporting the findings. 

When relief is sought under Rule 60(b)(l), the trial court first 
determines if there has been a mistake, inadvertence, surprise, or 
excusable neglect. Whether the facts found constitute excusable 
neglect or not is a matter of law and reviewable on appeal, Doxol 
Gas v. Barefoot, supra; Mason v. Mason, 22 N.C. App. 494, 206 
S.E. 2d 764 (19741, when the trial court's findings are  made under 
a misapprehension of the law, and when the findings are  insuffi- 
cient t o  support the trial court's conclusion of law. Dishman v. 
Dishman, 37 N.C. App. 543, 246 S.E. 2d 819 (1978); Mason v. 
Mason, supra. If the motion does not allege factual allegations cor- 
responding to the specific situations contemplated in clauses (1) 
through (5), subsection (6) serves as  a "grand reservoir of equi- 
table power" by which a court may grant relief from an order or 
judgment. Equipment Co. v. Albertson, 35 N.C. App. 144, 240 S.E. 
2d 499 (1978). The expansive test  by which relief can be given 
under subsection (6) is whether "(1) extraordinary circumstances 
exist and (2) there is a showing that justice demands it." Baylor v. 
Brown, 46 N.C. App. 664, 266 S.E. 2d 9 (1980). Trial courts a re  to 
consider: 

[Tlhe general desirability that  a final judgment not be lightly 
disturbed, . . . where relief is sought from a judgment of 
dismissal or  default, the relative interest of deciding cases on 
the merits and the interest in orderly procedure, . . . the op- 
portunity the movant had to present his claim or defense, 
and . . . any intervening equities. 
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Id. (quoting Equipment Go. v. Albertson, supra). 

The trial court, after determining if movants have shown 
grounds for relief under subsection (1) or (61, next considers 
whether the movant has demonstrated a meritorious defense. The 
court: 

[Slhould determine whether the movant has, in good faith, 
presented by his allegations, prima facie, a valid defense. . . . 
'Where a party, in good faith, shows facts which raise an 
issue sufficient t o  defeat his adversary, if i t  be found in his 
favor, i t  is for the jury to t ry  the issue and not for the judge, 
who,merely finds whether on their face the facts show a good 
defense i r l i r y t h e r w i s e .  the defendant, though he establish 
ever so clear a case of excusable neglect entitling him to 
have the judg ,ent  set  aside, would be deprived of the right 
of trial by the jury of the issue thus raised.' . . . 

Bank v. Finance Go., 25 N.C. App. 211, 212 S.E. 2d 552 (1975) (cita- 
tions omitted) (emphasis in original); see also Wynnewood Gorp. v. 
Soderquist, 27 N.C. App. 611, 219 S.E. 2d 787 (1975). While Bank 
involved a motion for relief under Rule 60(b)(l), the principles 
established for determining the existence of a meritorious defense 
would also be applicable to subsection (6). 

[I] In the case before us, the court made the following findings 
of fact: 

1. That the defendant, Marion Goodson, Jr., who was 
formerly counsel of record for the parties in this matter,  and 
who was a party defendant hereto, received notice of the 
calendaring of this action for the January 16, 1984 term of 
Granville County Civil Superior Court. 

2. That the defendant, Marion Goodson, Jr., was a gener- 
al partner along with McThadeus Carpenter and Andrew 
Whitley in the partnership known as Whitley Telephone 
Devices and that  notice to one partner of the calendaring of 
this matter for trial during the January 16, 1984 term of 
Granville County Civil Superior Court, constitutes notice to 
all of the partners. 

The court's finding of fact that  Marion Goodson "received" notice 
of the court calendar is not supported by any evidence in the rec- 
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ord, which clearly establishes that  Goodson never received the 
trial calendar mailed t o  him in accordance with Rule 2(b) of the  
General Rules of Practice of the Superior and District Courts. We 
hold that  under these circumstances, a reasonable application of 
the provisions of Rule 60(b)(6) require that  defendants be excused 
from attendance a t  trial, and, if defendants have shown a meritor- 
ious defense, require reversal of the trial court's judgment. 

[2] The trial court found and concluded that  movants' allegations 
did not present a meritorious defense to plaintiff's civil action. 
Movants contend that  their pleadings and affidavits present a 
meritorious defense because Goodson's actions were not author- 
ized by the partnership and they were unaware of Goodson's ac- 
tions. The record before us reveals that  the partnership entered 
into a contract with plaintiff on 2 March 1981 in which the lat ter  
agreed to  design and produce production molds and progressive 
dyes for the partnership, who agreed to pay one-third of the pur- 
chase price with the contract, one-third upon delivery, and one- 
third on acceptance. Subsequently, defendants requested design 
modifications and plaintiff required further payment. After Good- 
son's check for $5,000 was returned for non-sufficient funds, 
Whitley met with David Ratcliff, plaintiff's general manager, on 
13 April 1982. As a result, Ratcliff forwarded two documents t o  
Whitley proposing certain modifications in the original contract; 
price adjustments, cessation of production until the adjusted 
balance of $17,016 was paid, and delivery of 100 sample units 
within sixty days after payment of the adjusted contract price. 
Whitley never signed the documents and, in his affidavit, he 
s tated that  he "did not execute and return the letter to signify 
my agreement." 

On 8 September 1982, Goodson entered into a written agree- 
ment with plaintiff in which plaintiff agreed to have criminal 
charges for the check returned for non-sufficient funds dismissed 
when Goodson's second check for $5,000 had cleared the bank. 
Goodson agreed to  hold plaintiff harmless for having instituted 
the criminal prosecution, and confirmed that  plaintiff would not 
be responsible for proceeding with production of the telephone 
devices until the adjusted balance of $17,016 had been paid in ac- 
cordance with Ratcliff's le t ters  to Whitley. Goodson signed the  
contract in his individual name, not in the partnership name. 
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N.C. Gen. Stat. 5 59-39(a) provides: 

(a) Every partner is an agent of the partnership for the 
purpose of its business, and the act of every partner, in- 
cluding the execution in the partnership name of any instru- 
ment, for apparently carrying on in the usual way the 
business of the partnership of which he is a member binds 
the  partnership, unless the partner so acting has in fact no 
authority t o  act for the partnership in the particular matter, 
and the  person with whom he is dealing has knowledge of the 
fact that  he has no such authority. 

Brewer v. Elks, 260 N.C. 470, 133 S.E. 2d 159 (1963) makes i t  clear 
that  in order for a written instrument to be binding on a partner- 
ship, the instrument must be executed in the partnership name 
and that  where the instrument was not signed in the partnership 
name, a s  was the case here, the burden would be on plaintiff to  
show that  defendants Whitley and Carpenter authorized Goodson 
to modify the original agreement. See also Bank v. Wallens, 31 
N.C. App. 721, 230 S.E. 2d 690 (1976). We hold that  defendants 
presented a prima facie defense. 

For the reasons stated, the judgment of the trial court must 
be vacated and the cause remanded for trial on the merits. 

Vacated and remanded. 

Judge MARTIN concurs. 

Chief Judge HEDRICK concurs in the result. 
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ANN H. SNOW, WIDOW, THOMAS EDWARD SNOW AND HEATHER DEEANNE 
SNOW, MINOR CHILDREN OF DAVID R. SNOW, DECEASED EMPLOYEE, PLAIN- 
TIFFS V. DICK & KIRKMAN, INC., EMPLOYER; BITUMINOUS CASUALTY 
INSURANCE CO., CARRIER, DEFENDANTS 

No. 8410IC160 

(Filed 16 April 1985) 

Master and Servant g 56- w~rkers' compensation-electric shock as cause oi 
death -sufficient evidence 

The Industrial Commission's finding that an electrician's death was caused 
by an electrical shock accidentally sustained in his employment was supported 
by evidence tending to show that decedent was twenty-nine years old and in 
good health and physical condition; decedent was sitting on a wire spool and 
working on an electrical control panel with a screwdriver when he suddenly 
fell over in a cramped, clinched position; after falling, decedent had an erratic, 
disorganized heartbeat and died without uttering a word; and one doctor was 
of the opinion that electric shock rather than sudden heart failure was the 
more likely cause of death. Evidence that decedent's coronary arteries were 
mildly hardened, that the left ventricular area of his heart was mildly en- 
larged, and that  a second doctor thought sudden, spontaneous heart failure 
was the more likely cause of death merely presented a question for the In- 
dustrial Commission as to  the cause of death. 

APPEAL by defendants from opinion and award of the North 
Carolina Industrial Commission entered 20 December 1983. Heard 
in the Court of Appeals 26 October 1984. 

On 28 April 1981, while working for defendant Dick & 
Kirkman, Inc., an electrical contractor, David R. Snow, a twenty- 
nine year old electrician, fell over dead. The claim of his widow 
and minor children for Workers' Compensation benefits, after be- 
ing heard by a Deputy Commissioner of the North Carolina Indus- 
trial Commission, was approved. Upon defendants appealing to 
the Full Commission the opinion and award of the Deputy Com- 
missioner was affirmed in all respects and defendants then ap- 
pealed to  this Court. The opinion and award appealed from is 
based on a finding of fact that Snow's death resulted from an elec- 
trical shock accidentally received during the course of his work, 
which caused his heart to  beat in an erratic, unrhythmical, disor- 
ganized way, known as a ventricular fibrillation, and then stop. 
The evidence relating to this central and controlling finding, when 
favorably viewed for the plaintiffs, was to the following effect: 
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Defendant employer was doing the electrical work on a fac- 
tory building that was being constructed in Durham County for 
SCMIGlidden Metals. The project was nearing completion, virtual- 
ly all the wiring had been done, the production machinery had 
been installed, and the  electrical equipment and facilities were be- 
ing checked and made ready for productive use. On the morning 
involved Snow was working on a cabinet-sized Sunbeam control 
panel that supplied electricity to  a furnace and conveyor system. 
Four wires, which were not then energized, stuck out from the 
front of the panel and Snow was instructed to put insulating nuts 
on their ends. The panel had about a hundred screw-type ter- 
minals altogether, some of which were energized with 277 volts of 
electricity as wires from them went to  machines that were then 
being test  operated by Kline Proud, a Sunbeam Equipment Cor- 
poration field service representative and Tom Murphy, the fac- 
tory owner's engineer. Snow was seated on a wire reel spool in 
front of the panel, William Terry, a co-worker, was working a t  the 
panel next to  him, and they were talking to  each other as they 
worked. Terry's view was obstructed and in order to see Snow he 
had to  lean back. Proud and Murphy, the only other people in the 
room, were not looking a t  Snow a t  this time. Terry was talking 
and when Snow did not respond Terry leaned back and saw Snow 
on the cement floor in front of the panel; his jaw was clinched 
tightly and his right leg was drawing up as though he had a 
cramp. His jaws were clinched so tightly they had to  be forcibly 
pried apart before mouth-to-mouth resuscitation could be ad- 
ministered. 

No one had seen what Snow was doing immediately before he 
fell and no one had heard any popping noises or  seen a flash of 
sparks. No burn marks were found on his tools or on his body. 
Following Snow's collapse the four wires he had been directed to  
put insulating nuts on had such nuts on them; and the last tool 
seen in Snow's hands by anyone on the scene was a screwdriver, 
which is not used in putting insulating nuts on wires. Archie 
Emory, Snow's foreman, and Doug Overcash, a professional elec- 
trician who had worked with Snow for several years before this 
incident, both testified that it  is normal procedure to make sure 
that wires are  labeled and that screws are tight before closing a 
panel and that Snow, a good worker with initiative, customarily 
and habitually went on to  the next task required after completing 
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the one assigned. Overcash also testified that  in operating and 
testing electrical equipment he had been shocked many times, a 
few times seriously, without ever being burned, and that on one 
occasion, although a charge of 277 volts knocked him off a ladder 
and caused heart palpitations which rendered him immobile and 
incapable of speech for some fifteen minutes it did not burn him. 
Dr. Yancey Mebane noted that low-voltage shocks from 110 to  440 
volts most commonly do not leave burns. 

As t o  Snow's health, condition, activities and living habits, 
the evidence was that: He had worked regularly for years but had 
done no strenuous work that  morning. His personal physician, Dr. 
Walter C. Mahaffee, described his physical condition a s  "ex- 
cellent," and a fellow worker said that  he was in good physical 
condition and "never got tired." But an electrocardiogram of 
Snow's heart about six months earlier was "abnormal," and the 
autopsy done on his body revealed that  his heart was mildly 
enlarged in the left ventricular area and showed "miscroscopically 
some foci of scarring." A cardiologist consulted by the autopsy 
pathologist, though expressing the opinion that  the probable 
cause of death was heart disease, testified that such scarring of 
the heart a s  was found in Snow's heart was "fairly mild" com- 
pared to the sort of things that  a re  commonly found in the hearts 
of people who die from heart trouble. Dr. Mahaffee, who had been 
Snow's family doctor for ten years, testified that  Snow's blood 
pressure was on the low side of normal, he did not have diabetes, 
was a non-smoker, and that  he took the electrocardiogram be- 
cause Snow reported having pain in the lower chest and abdomen 
for the  preceding five weeks, and the electrocardiogram, in his 
opinion, showed no significant heart condition. He also testified 
that  Snow's ailment was diagnosed as being a gastric disturbance 
and treated a s  such with favorable results almost immediately. 
The Rescue Squad members who took Snow to the hospital noted 
that  his heart was undergoing ventricular fibrillation, which con- 
dition continued until death came shortly after he was taken to 
the  Durham County Hospital. The death certificate by the autop- 
sy  pathologist attributed Snow's death to  cardiac arrest caused 
by disorganized, unrhythmical contractions of the heart muscles, 
the cause of which was deemed to  be unknown; but it was 
thought significant, according to the report, that  "the investiga- 
tion of the scene of death does not indicate that he was in contact 
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with electrical current." Dr. Mebane, plaintiffs' expert medical 
witness, attached little significance to the electrocardiogram 
because, in his opinion, the condition it indicated was mild and 
could be due to the pain that Snow was then having or to the 
leads being improperly affixed on his body by the technician. In 
his view abnormal laboratory tests to have value must be 
repeated in order to minimize the possibility of such mistakes and 
verify the indications; but he agreed that the electrocardiogram 
indicating mild arteriosclerosis was compatible with the autopsy 
findings. Both in response to a hypothetical question and also in 
response to various other questions put to him by plaintiffs' 
lawyers, Dr. Mebane also testified in substance that: I t  was much 
more likely that the disorganized, unrhythmical contractions of 
Snow's heart muscles, which resulted in death, were caused by an 
electrical shock than a diseased heart. His reasons for this opinion 
included the absence of diabetes, high blood pressure, and of any 
signs or symptoms of illness immediately preceding his collapse; 
Snow's youth, vigor, and good living and working habits; and the 
wire reel spool that Snow was sitting on and the relatively new 
concrete floor his feet were on, both of which, in his opinion, 
enhanced the chances of an electrical shock occurring upon any 
contact with an energized part of the panel. 

Douglas S. Harris for plaintiff appellees. 

Horton and Michaels, b y  John A. Michaels, for defendant ap- 
pellants. 

PHILLIPS, Judge. 

The crucial and determinative question raised by this appeal 
is whether the Commission's finding that decedent's death was 
precipitated by an electrical shock accidentally sustained in his 
employment is supported by competent evidence. Defendants' 
several other assignments of error raise questions that are either 
subordinate or immaterial to this one, and will be addressed only 
as the disposition of this question requires. The competent 
evidence before the Commission was sufficient to support the 
finding made in our opinion, and we affirm the opinion and award 
appealed from. The credibility and weight of the evidence was for 
the Commission to determine and the Commission's findings, if 
supported by competent evidence, are conclusive. Watson v. Clay 
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Co., 242 N.C. 763, 89 S.E. 2d 465 (1955). That other findings could 
have been properly made from the evidence is irrelevant. Fields 
v. Tompkins-Johnston Plumbing Co., 224 N.C. 841, 32 S.E. 2d 623 
(1945). Nor did accident and effect have to be established by eye 
witnesses or to a mathematical or scientific certainty, as is im- 
plicit in defendants' arguments. Inferences from circumstances 
when reasonably drawn are permissible and that other reasonable 
inferences could have been drawn is no indication of error; 
deciding which permissible inference to draw from evidentiary 
circumstances is as much within the fact finder's province as is 
deciding which of two contradictory witnesses to believe. Blalock 
v. City of Durham, 244 N.C. 208, 92 S.E. 2d 758 (1956). In this in- 
stance the inferences as to accident and effect that the Commis- 
sion drew from the wealth of competent evidence presented were 
both factually reasonable and legally permissible in our opinion. 

The evidence shows that a young man-with a statutory life 
expectancy of approximately forty-three years, in vigorous health 
with no sign or symptom of illness, in a place that contained no 
hazard whatever except electricity, and definitely did contain that 
in the uncompleted control panel in which he was working with a 
screwdriver in his hand and before which he was sitting on a wire 
reel spool-suddenly fell over in a cramped, clinched position, 
with a wildly disorganized and erratic heartbeat and died without 
ever uttering a sound or a word, which, in one doctor's opinion, is 
not characteristic of heart failure. The only medical certainties of 
any possible significance that evolved from an autopsy of his body 
were that all of his vital organs were in normal condition except 
that the coronary arteries were mildly hardened or arterioscle- 
rotic, the left ventricular area of the heart was mildly enlarged 
and contained some "foci of scarring," and that death resulted 
from his heart stopping to beat. The autopsy pathologist and the 
two qualified, experienced medical doctors who testified as to the 
cause of death unanimously agreed that what caused the heart to 
cease beating was almost certainly the disorganized, erratic way 
that it reportedly was beating immediately before death ensued. 
The two doctors who testified as to the cause of death also 
agreed that under the evidence recorded the disorganized, erratic 
heartbeat was caused by one of only two things-sudden heart 
failure or an electrical shock. Thus, that an electrical shock could 
have been the cause of the disorganized, erratic heartbeat which 
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resulted in death was competently testified to by both doctors; 
their disagreement was only as  to whether electric shock or sud- 
den heart failure was the more likely cause. One doctor was of 
the firm and positive opinion that  the chances of Snow having 
died from an electrical shock "are far greater than the chances of 
sudden death due to  fairly minimal coronary arteriosclerosis he 
had." Both the Deputy Commissioner who presided a t  the hearing 
and the members of the Full Commission who heard the appeal 
decided that  this testimony was more credible than that of the 
medical expert who was of the opinion that sudden, spontaneous 
heart failure was the more likely cause of the disorganized heart- 
beat and Snow's ensuing death. That was their province and we 
cannot say that  i t  was error  t o  do so. 

That no one saw any flash or heard any popping sound or 
that  no burn marks were on Snow's body or tools is neither sur- 
prising nor decisive in our view. As is commonly known, electrici- 
t y  is usually invisible, and it was testified to that  electricity of 
the relatively low voltage involved here often works silently and 
leaves no telltale clues behind. Furthermore, just before Snow 
was stricken, Sunbeam's field representative, Kline Proud, after 
telling him he was going to energize a part of the panel so that  he 
could check the furnace's loading table about 15 steps away, 
reached inside the panel and flipped a breaker switch, and before 
Proud walked halfway to the furnace loading table Snow was 
stricken, and very shortly thereafter, in recognition of the hazard 
known to  exist, Proud and Glidden's engineer, Murphy, closed the 
doors to the control panel. To reverse the Commission's decision 
on this point, we would have to  be of the opinion that  the only in- 
ference that  the Commission could reasonably draw from this and 
the  other evidence presented was that  a t  that  particular time and 
in that  evidentiary setting Snow's heart suddenly and spon- 
taneously failed, thereby causing his heart to  beat in a disorgan- 
ized way until it stopped. We hold no such opinion. 

Affirmed. 

Judges WHICHARD and JOHNSON concur. 
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STATE OF NORTH CAROLINA v. DONALD W. HERRING AND JOSEPH 
MEYER 

No. 8413SC888 

(Filed 16 April 1985) 

1. Robbery 1 4.3- items taken after occupant fled vehicle-evidence of armed 
robbery sufficient 

There was sufficient evidence to go to the jury on the charge of armed 
robbery where the evidence tended to show that defendant Herring dis- 
charged a gun into a vehicle, that the occupant fled the scene, and that several 
items of personal property were missing from the vehicle when he returned. 

2. Robbery 1 4.6- acting in concert-evidence sufficient 
In a prosecution for two armed robberies, there was sufficient evidence 

that defendant Herring took property from the victims where there was an 
abundance of evidence that he had acted in concert with defendant Meyer and 
others in perpetrating the robberies. 

3. Criminal Law 1 92.3- armed robbery-consolidation of separate offenses- 
harmless error 

The trial court erred in allowing the State's motion for joinder of two 
armed robbery charges where the charges were of the same nature and in- 
volved similar facts but were separated by a significant period of time and had 
no connection apart from factual similarities; however, there was no prejudice 
because evidence of offenses occurring on one date would have been admissible 
on the issue of intent for offenses occurring on the other date. G.S. 15A-926(a). 

4. Criminal Law @ 79.1 - armed robbery - joinder of parties - testimony by one 
defendant - no prejudice 

There was no abuse of discretion in granting the State's motion for 
joinder of parties where both defendants were indicted for the same offenses 
stemming from the same incidents and one defendant volunteered on cross- 
examination that he had been charged with shooting into an occupied vehicle 
but denied doing it. This evidence was offered solely to impeach the testifying 
defendant's credibility and the other defendant did not show that his case was 
irreparably prejudiced. 

5. Criminal Law # 86.4- prior acts of misconduct by a defendant-motion for 
mistrial denied 

There was no error in the denial of defendants' motions for a mistrial 
after the State was allowed to ask about prior acts of misconduct by one 
defendant. 

6. Constitutional Law @ 30- failure to disclose evidence prior to trial-recess 
granted - no error in admitting evidence 

There was no error in admitting into evidence a "lead deposit of a slug" 
when such evidence had not been disclosed to defense counsel prior to trial 



270 COURT OF APPEALS [74 

State v. Herring 

despite their request for discovery because the court declared a fifteen-minute 
recess to allow defense counsel to examine the slug. G.S. 15A-910. 

7. Criminal Law Q 50- nonexpert expression of opinion-no error 
In a prosecution for two armed robberies and for conspiracy to commit 

armed robberies, there was no error in allowing a witness to  explain what was 
meant by "roll a queer." Assuming the answer was an expression of opinion, 
defendants did not show that a different result would have been reached 
without the testimony. 

8. Criminal Law S 138- aggravating factor-commission of offenses while on 
pretrial release- no error 

The court did not err  by considering as an aggravating factor the fact 
that  one defendant had committed the offenses with which he was charged 
while on pretrial release for another felony charge. G.S. 15A-1340.4(a)(l)k. 

Judge WELLS dissenting. 

APPEAL by defendants from Watts ,  Judge. Judgments 
entered 12 April 1984 in Superior Court, BRUNSWICK County. 
Heard in the Court of Appeals 1 April 1985. 

Defendants were each charged in proper bills of indictment 
with armed robbery and conspiracy to commit robbery on 19 July 
1983 and with armed robbery and conspiracy to  commit robbery 
on 29 August 1983. Defendant Herring was convicted of common 
law robbery and conspiracy to commit robbery in connection with 
the 19 July 1983 incident, and of armed robbery and conspiracy to 
commit robbery in connection with the 29 August 1983 incident. 
Defendant Meyer was convicted of the same offenses. From 
judgments entered on the verdicts sentencing them t o  imprison- 
ment, both defendants appealed. 

Attorney General Lacy H. Thornburg, by  Assistant Attorney 
General Thomas J. Ziko, for the State. 

Alexander M. Hall and Stephen B. Yount for defendants, u p  
pellants. 

HEDRICK, Chief Judge. 

Defendants argue that the trial court erred in denying their 
motions to  dismiss the charges against them based on insufficien- 
cy of the State's evidence. Viewed in the light most favorable to 
the State, the evidence tends to show that  on 19 July 1983, the 
defendants, along with Mark Watts, David Stowell and Darrell 
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Wooten, met in defendant Meyer's home in Leland, North Caro- 
lina. Defendant Meyer suggested going to Wilmington to "roll a 
queer." Departing in three vehicles, the men proceeded to the 
Front Street area. Mark Watts met the victim, Donnie Canady, in 
this area, and suggested that Mr. Canady follow him home. Watts 
then drove toward the Leland community and turned off the 
paved road onto a dirt road, with Canady following behind. De- 
fendants Herring and Meyer then pulled in behind Canady. 
Canady attempted to turn around and pull back onto the paved 
road when the second vehicle pulled in behind his car, but Her- 
ring discharged a gun into his vehicle. Canady was pulled from 
his car and both Herring and Meyer struck him. Canady fell down 
an embankment and ran into the woods. When Canady returned 
to his vehicle with a Deputy Sheriff, he discovered that several 
items of personal property had been removed from his vehicle. 

On the evening of 29 August 1983, the defendants, along with 
Darrell Wooten and Timothy Efird, again met in Meyer's home. 
Defendant Meyer suggested going to Wilmington to "roll a 
queer." Departing in two cars, the men proceeded to the Front 
Street area. Defendants Meyer and Herring met James Hayes, 
the victim, in this area and suggested that he follow them toward 
Southport. Defendants then drove toward Southport and turned 
off the paved road onto a dirt road. The two remaining men 
pulled in behind Hayes. Defendant Herring pulled out a gun and 
fired into the vehicle. When Hayes got out of his vehicle, the en- 
tire group struck him until he was unconscious. Hayes eventually 
regained consciousness to  discover his wallet, checkbook, diamond 
ring, gold necklace and car keys were missing. 

[I] Both defendants contend that "there exists no evidence that 
any force or intimidation by the use of firearms was used for the 
purpose of taking personal property from the person or presence 
of Donnie Canady." This contention is untenable. The evidence 
tends to show that defendant Herring discharged a gun into the 
Canady vehicle, that the occupant fled the scene, and that several 
items of personal property were missing from the vehicle when 
he returned. "[Ilf the force or intimidation by the use of firearms 
for the purpose of taking personal property has been used and 
caused the victim in possession or control to flee the premises 
and this is followed by the taking of the property in a continuous 
course of conduct, the taking is from the 'presence' of the victim." 
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State v. Clemmons, 35 N.C. App. 192, 196, 241 S.E. 2d 116, 119, 
disc. rev. denied, 294 N.C. 737, 244 S.E. 2d 155 (1978). We hold 
there was sufficient evidence to go to the jury on the charge of 
armed robbery allegedly occurring on 19 July. 

[2] Defendant Herring contends there was no evidence that he 
ever took any property from either Canady or Hayes. This con- 
tention is meritless. There was an abundance of evidence from 
which the jury could conciude that defendant Herring acted in 
concert with defendant Meyer and others in perpetrating the rob- 
beries charged. Defendant Herring was present a t  the scene and 
actively participated in the events leading up to the robberies. 
State v. Dowd, 28 N.C. App. 32, 220 S.E. 2d 393 (1975). This 
assignment of error is overruled. 

[3] Defendants next contend the court erred in allowing the 
State's motion for joinder of offenses and in denying defendants' 
motions for severance of offenses. G.S. 15A-926(a) provides that 
offenses may be joined for trial if they are 

based on the same act or transaction or on a series of acts or 
transactions connected together or constituting parts of a 
single scheme or plan. 

Defendants concede that the offenses arising out of the events oc- 
curring 19 July 1983 were properly joined for trial, and that the 
offenses alleged to have occurred on 29 August 1983 also could be 
properly tried together. Defendants argue, however, that the of- 
fenses occurring on these two dates, forty-one days apart, were 
improperly joined, to their prejudice. We do not agree. 

We note a t  the outset that all of the charges did not arise out 
of "the same act or transaction," and thus joinder on this basis 
would be improper. Nor did the offenses constitute "parts of a 
single scheme or plan." Indeed, if the evidence unequivocally dis- 
closed a single scheme or plan, defendants' convictions of two 
counts of conspiracy could not stand. We thus turn our considera- 
tion to whether the offenses in question may be said to have aris- 
en out of "a series of acts or transactions connected together." 

Our courts have repeatedly held that offenses are properly 
joined under G.S. 15A-926(a) only when there exists a "transac- 
tional connection" among the charges. See, e.g., State v. Powell, 
297 N.C. 419, 255 S.E. 2d 154 (1979); State v. Greene, 294 N.C. 418, 
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241 S.E. 2d 662 (1978). While the court's ruling on a motion for 
joinder is reviewable only for abuse of the court's discretion, 
S ta te  v. Clark, 301 N.C. 176, 270 S.E. 2d 425 (19801, "where there 
is a serious question of prejudice resulting from consolidation for 
trial of two or  more offenses, the  appropriate function of ap- 
pellate review is to determine whether the case meets the statu- 
tory requirements." State  v. Wilson, 57 N.C. App. 444, 448, 291 
S.E. 2d 830, 832, disc. rev. denied, 306 N X ,  .563, 294 S.E. 2d 375 
(1982). In considering whether a "transactional connection" exists 
among offenses, our courts have taken into consideration such fac- 
tors  a s  the nature of the offenses charged, S ta te  v. Effler, 309 
N.C. 742, 309 S.E. 2d 203 (19831, "commonality of facts," State  v. 
Bracey, 303 N.C. 112, 117, 277 S.E. 2d 390, 394 (19811, the lapse of 
time between offenses, S ta te  v. Clark, 301 N.C. 176, 270 S.E. 2d 
425 (19801, and the unique circumstances of each case, State  v. 
Boykin, 307 N.C. 87, 296 S.E. 2d 258 (1982). 

In the instant case, the record discloses that the charges 
joined for trial a re  of the same nature, and that  the offenses oc- 
curring on 19 July and on 29 August involved similar facts. We 
note, however, that unlike virtually all of the cases in which 
joinder has been upheld by our courts, the offenses a re  separated 
by a significant period of time. We note further that the record 
reflects no connection between the offenses apart from the factual 
similarities. While factual similarities, and the  nature of the  of- 
fenses charged as being of the same class, was once all that was 
required for joinder, see former G.S. 15-152 (repealed 19731, this is 
no longer the case. State  v. Corbett, 309 N.C. 382, 307 S.E. 2d 139 
(1983). Because we find the offenses occurring on 19 July 1983 and 
those occurring on 29 August 1983, although factually similar, t o  
be separate and distinct in time and circumstance, and thus with- 
out transactional connection, we hold the court erred in granting 
the  State's motion to join the offenses for trial. We do not agree, 
however, with defendants' contention that  joinder was prejudicial 
t o  defendants. Had the error not occurred, evidence of the of- 
fenses occurring on one date would clearly have been admissible, 
on the  issue of intent, a t  trial on the offenses occurring on the 
other date. S ta te  v. McClain, 240 N.C. 171, 81 S.E. 2d 364 (1954). 
Because evidence of each offense would have been admissible a t  
trial of the others, the record does not reveal that  defendants 
were unjustly and prejudicially hindered or deprived of their 
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ability to defend the charges. See Corbett, 309 N.C. 382, 307 S.E. 
2d 139. 

[4] Defendant Meyer next claims the court erred in granting the 
State's motion for joinder of parties. Both defendants were in- 
dicted for the same offenses stemming from the same incidents. 
"Ordinarily, unless it is shown that  irreparable prejudice will 
result therefrom, consolidation for trial rather  than multiple in- 
dividual trials is appropriate when two or more persons are  in- 
dicted for the same criminal offense." State v. Jones, 280 N.C. 
322, 333, 185 S.E. 2d 858, 865 (1972). Defendant Meyer claims that 
such prejudice occurred when defendant Herring was asked on 
cross-examination, in an attempt to  impeach his credibility, 
whether or not he (Herring) had shot into an occupied vehicle on a 
separate occasion. Defendant Herring denied that  he had, but vol- 
unteered that  he had been charged with such an offense. De- 
fendant Meyer has failed to  show that the presentation of this 
evidence, offered solely to impeach defendant Herring's credibili- 
ty, "irreparably prejudiced" his case, and we detect no abuse of 
the judge's discretion in joining the parties for trial. This assign- 
ment of error  is overruled. 

(51 Defendants next maintain the court erred in denying their 
motions for mistrial after the State  was allowed to  ask about 
prior acts of misconduct by Herring. One of the most common 
methods of impeachment is by eliciting on cross-examination 
specific incidents tending to reflect upon the witness's integrity. 
State v. Mack, 282 N.C. 334, 193 S.E. 2d 71 (1972). This assign- 
ment of error is overruled. 

[6] Defendants next assert the court erred in admitting into 
evidence "a lead deposit of a slug" when such evidence had not 
been disclosed to defense counsel prior to trial, despite their re- 
quest for discovery. G.S. 15A-910 provides for the regulation of 
discovery, and gives the court broad and flexible powers. One of 
the sanctions available to the court when one party fails t o  com- 
ply with discovery procedures, is set  out in G.S. 15A-910(2), which 
provides that  the court may "[glrant a continuance or  recess." In 
the instant case, when the court discovered the State  had failed 
to disclose to  defendants the existence of the  slug, Judge Watts 
declared a fifteen minute recess to allow defense counsel t o  ex- 
amine the slug. "The choice of sanction, if any, rests  within the 
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discretion of the trial court and will not be disturbed on appeal 
absent a showing of abuse." State v. Carter, 55 N.C. App. 192, 
196, 284 S.E. 2d 733, 736 (1981). We find no abuse of discretion in 
the court's choice of sanction. 

(71 Defendants next insist the court erred when the following 
testimony, offered by a witness for the State, was admitted: 

Q. [Alnd when you say, "roll a queer" what, explain to the 
Jury what you meant by roll a queer. 

MR. YOUNT: Objection. 

MR. HALL: Objection. 

THE COURT: [Olver ruled. If he knows. 

A. It's said to roll a queer is to try to entice one to  follow you 
out of the city limits to a location, and there is to harrass [sic] 
him and beat him and take what ever he had. 

Defendants contend the answer is an impermissible expression of 
an opinion. Assuming arguendo that this answer was an expres- 
sion of an opinion by the witness, we can perceive no prejudice to  
defendants. "In order to obtain a new trial i t  is incumbent on a 
defendant to not only show error but also to show that the error 
was so prejudicial that without the error it is likely that a dif- 
ferent result would have been reached." State v. Loren, 302 N.C. 
607, 613, 276 S.E. 2d 365, 369 (1981). See also G.S. 15A-1443(a). 
Defendants have failed to meet this burden. The assignment of er- 
ror is overruled. 

[8] By his last assignment of error, defendant Herring contends 
the court erred in considering as an aggravating factor, pursuant 
to G.S. 15A-1340.4(a)(l)k, the fact that he had committed the of- 
fenses with which he was charged while on pre-trial release on 
another felony charge, and that such consideration violated his 
constitutional rights. Our Supreme Court expressly rejected this 
argument in State v. Webb, 309 N.C. 549, 308 S.E. 2d 252 (1983). 
This assignment of error is overruled. 

No error. 

Judge MARTIN concurs. 

Judge WELLS dissents. 
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Judge WELLS dissenting. 

I dissent on the issue of joinder of offenses. I agree with the 
majority that joinder of offenses for trial in this case was error, 
but do not agree that such error was non-prejudicial. I vote for a 
new trial. 

STATE OF NORTH CAROLINA v. NORMAN GILBERT SANMIGUEL AND 

TIMOTHY WILLIAM SCHWANZ 

No. 843SC864 

(Filed 16 April 1985) 

1. Criminal Law ff 138- inducing others to participate-leading or dominating 
other participants - separate aggravating factors 

If evidence is presented showing that a defendant induced another or 
others to participate in the commission of an offense, and separate evidence is 
presented showing that the defendant also led or dominated another or others 
during the commission of the offense, the court may find two separate ag- 
gravating factors. G.S. 15A-1340.4(a)(l)(a). 

2. Criminal Law ff 138 - aggravating factors - inducing and leading others- fail- 
ure to specify persons induced and led 

In finding the aggravating factors that defendants induced others to par- 
ticipate in the commission of an offense and led or dominated other 
participants during the offense, the court was not required to specify whom 
defendants induced and led in the commission of the offenses. 

3. Criminal Law ff 138- aggravating factor - inducement of others - sufficient 
evidence 

The evidence supported the court's finding of the aggravating factor that 
defendants induced another or others to participate in the commission of a con- 
spiracy to  sell and deliver LSD and the sale and delivery of LSD where the 
preponderance of the evidence showed that one defendant brought about or 
caused another person's participation in the conspiracy and drug sale and that 
the  second defendant brought about or caused the participation of two other 
persons. Moreover, evidence necessary to prove this aggravating factor was 
not necessary to prove an essential element of the conspiracy offense. 

4. Criminal Law ff 138- aggravating factor-position of leadership or dominance 
-insufficient evidence 

The evidence was insufficient to support a finding of the aggravating fac- 
tor that defendants occupied a position of leadership or dominance over 
another participant in the commission of a conspiracy to  sell and deliver LSD 
and sale and delivery of LSD where i t  tended to show only that all offenders, 
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once involved, were co-participants in the commission of the offenses. 
Moreover, the only evidence from which the court could speculate that either 
defendant might have led or dominated one or more of the other participants 
is the same evidence necessary to support another aggravating factor found, 
viz, inducement of others, and it thus could not be used to support an addi- 
tional factor in aggravation. G.S. 15A-1340.4(a)(l)(a). 

APPEAL by defendants from Winberry, Judge. Judgments en- 
tered 8 December 1983 in Superior Court, PITT County. Heard in 
the Court of Appeals 13 March 1985. 

Attorney General Edmisten, by Assistant Attorney General 
Thomas H. Davis, Jr., for the State. 

Appellate Defender Adam Stein, by First  Assistant A p  
pellate Defender Malcolm Ray Hunter, Jr., and Assistant A p  
pellate Defender Leland Q. Towns, for defendant appellant 
SanMigue 1 

Hugh D. Cox, Jr. ,  for defendant appellant Schwanz. 

WHICHARD, Judge. 

Defendants pled guilty to sale and delivery of lysergic acid 
diethylamide ("LSD") and conspiracy to sell and deliver LSD. 
They were sentenced to imprisonment in excess of the presump- 
tive terms. 

In sentencing defendant SanMiguel the court found as factors 
in aggravation of both offenses that  "1. [tjhe defendant induced 
another to participate in the  commission of the offense," and "2. 
[tlhe defendant occupied a position of leadership or dominance of 
another participant in the commission of the offense." SanMiguel 
appeals from the sentences pursuant to G.S. 15A-1444(al). 

In sentencing defendant Schwanz the court found as factors 
in aggravation of both offenses that  "1. [tlhe defendant induced 
others t o  participate in the commission of the offense," and "2. 
[tlhe defendant occupied a position of leadership or dominance of 
other participants in the commission of the offense." Schwanz 
claims that  he gave timely notice of appeal from the sentences; 
however, the record does not contain a copy of the notice of ap- 
peal or  an appeal entry showing that  appeal was taken orally. See 
N.C. R. App. P. 9(a)(3)(viii). In our discretion we treat  the pur- 
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ported appeal as a petition for writ of certiorari and pass upon 
the merits of the questions raised. See N.C. R. App. P. 21. 

Defendants contend the court erred by dividing the statutory 
aggravating factor in G.S. 15A-1340.4(a)(l)(a) into two parts and 
finding each part as a separate factor. G.S. 15A-1340.4(a)(l)(a) 
establishes, as one of the aggravating factors a court must con- 
sider in sentencing, that "[tlhe defendant induced others to par- 
ticipate in the commission of the offense or occupied a position of 
leadership or dominance of other participants." The focus of this 
factor is on the role of a defendant in inducing others to par- 
ticipate in the commission of an offense or in leading or dominat- 
ing other participants during the commission of an offense. See 
State v. Lattimore, 310 N.C. 295, 299, 311 S.E. 2d 876, 879 (1984). 
The conduct referred to is of two types-first, inducing others 
and, second, leading or dominating others. The words used are 
not generally synonymous. See Black's Law Dictionary 697 (rev. 
5th ed. 1979) ("induce"); Webster's New Collegiate Dictionary 653 
(1977) ("lead"); see also Black's Law Dictionary, supra, a t  436 
("dominate"). Since G.S. 15A-1340.4(a)(l)(a) is stated in the disjunc- 
tive, proof of either type of conduct, by the preponderance of the 
evidence, is sufficient to support the finding of an aggravating 
factor. See In  Re Duckett, 271 N.C. 430, 437, 156 S.E. 2d 838, 844 
(1967) ("the disjunctive . . . 'or' is used to indicate a clear alter- 
native"); Davis v. Granite Corporation, 259 N.C. 672, 675, 131 S.E. 
2d 335, 337 (1963); see also G.S. 15A-1340.4(a). 

[I] Defendants argue that even if the preponderance of the 
evidence shows both types of conduct, such evidence only sup- 
ports a single aggravating factor. We disagree. One of the 
primary purposes of sentencing is to impose punishment commen- 

'% 

surate with the injury caused, taking into account the factors 
which diminish or increase the offender's culpability. See G.S. 
15A-1340.3. Both inducing others to commit an offense and leading 
others during the commission of an offense constitute conduct 
which increases a defendant's culpability. Since proof of either 
type of conduct, by the preponderance of the evidence, is suffi- 
cient to support the finding of an aggravating factor, proof of 
both types of conduct should suffice to support the finding of two 
aggravating factors so as to reflect the defendant's greater culpa- 
bility. However, since the same evidence may not be used to 
prove more than one aggravating factor, two aggravating factors 
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may be found only if there is separate evidence supporting each. 
See G.S. 1340.4(a)(1). 

We conclude that  if evidence is presented showing that  a 
defendant induced another or others to participate in the commis- 
sion of an  offense, and separate evidence is presented showing 
that the defendant also led or dominated another or others during 
the commission of the offense, the court may find two separate 
aggravating factors. We take judicial notice that  the  "Felony 
Judgment Findings Of Factors In Aggravation And Mitigation Of 
Punishment" form prepared by the Administrative Office of the 
Courts divides G.S. 15A-l340.4(a)(l)(a) into two aggravating fac- 
tors, and we find this division proper. See State v. Smith, 73 N.C. 
App. 637, 328 S.E. 2d 326 (1985). 

(21 Defendants contend the court erred in failing to specify 
whom they induced and led in the commission of the offenses. 
While such specification would aid appellate review, i t  is not re- 
quired. See State v. Abee, 60 N.C. App. 99, 103, 298 S.E. 2d 184, 
186 (1982), modified and affirmed, 308 N.C. 379, 302 S.E. 2d 230 
(1983). All that  is necessary is that  the record support the  factors 
found by a preponderance of the evidence. Id. 

Defendants contend the evidence presented a t  the sentencing 
hearing was not sufficient to support the aggravating factors 
found. The evidence tends to show the following: 

On 4 August 1983 S.B.I. Agent R. E. Jackson purchased LSD 
from defendant Schwanz and informed Schwanz that  he and his 
people would like to purchase a larger quantity of the drug. 
Schwanz replied, "No problem." Subsequently Jackson told 
Schwanz he would like to buy some cocaine and possibly 10,000 
dosage units of LSD from him. Schwanz said he would have to 
contact his man in Virginia Beach and would get  back in touch 
with Jackson but that  he felt confident he could deliver five to 
ten thousand dosage units of LSD. The next day Schwanz told 
Jackson he could get  the LSD and that  his man from Virginia 
Beach would be coming to  Greenville with it t o  meet him. Jackson 
and Schwanz arranged to  meet on 31 August 1983 a t  the Carolina 
East Mall in Greenville for the transaction. 

On 31 August 1983 Schwanz and defendant SanMiguel drove 
up beside Jackson a t  the Carolina East  Mall. Schwanz got into 
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Jackson's car and told him they had the LSD but not with them. 
He told Jackson that  SanMiguel was with him because he was the 
man with the  LSD. He indicated that  SanMiguel had been late in 
delivering the  LSD because he had to  transact another deal on 
the  way down. Schwanz and SanMiguel then left the  area. Soon 
after,  Schwanz returned alone and sold the LSD to  Jackson. Sub- 
sequently Schwanz, SanMiguel, and three others involved in the 
transaction - Paul Andrew Thompson, Ronald Michael Jones, and 
John Joseph Barr-were arrested. 

Schwanz testified that  he had been selling drugs for approx- 
imately three or four months prior to his arrest. Although he sold 
drugs other than LSD, he only obtained LSD from SanMiguel. His 
relationship with SanMiguel was friendly and businesslike. When- 
ever  Schwanz needed LSD to  sell, he figured out the quantity and 
the  costs involved, initiated the  contact with SanMiguel, and 
drove to  Virginia Beach to  pick up the  drugs. He paid SanMiguel 
a s  he instructed by telegraphing money to a woman who was ei- 
ther  SanMiguel's girlfriend or  wife. Schwanz asked SanMiguel to 
drive t o  Greenville with the  LSD for the  31 August 1983 trans- 
action so that  Schwanz, who lived in Jacksonville, would not have 
to  drive to  Virginia Beach and back in one day. SanMiguel agreed 
to  accommodate him. Schwanz testified that  he had asked co- 
defendants Jones and Thompson, who were fellow Marines, t o  ac- 
company him to Greenville for protection. 

Co-defendant Barr, who worked for SanMiguel, drove San- 
Miguel t o  Greenville. SanMiguel either asked Barr t o  drive him to 
Greenville or  Barr volunteered t o  drive him down because he had 
a brother in Goldsboro. In exchange SanMiguel agreed to pay for 
gas and beer. Barr was not aware tha t  a drug transaction was 
planned until the trip had begun. After he learned this he pro- 
ceeded nevertheless. 

[3] We first consider whether the evidence supports the finding 
that  defendants induced another or  others t o  participate in the 
commission of the offenses. In the absence of a contrary indica- 
tion, i t  is presumed that  the legislature intended that  a term used 
in a s ta tu te  be given its natural and ordinary meaning. Transpor- 
tation Service v .  County of Robeson, 283 N.C. 494, 500, 196 S.E. 
2d 770, 774 (1973); In re Trucking Go., 281 N.C. 242, 252, 188 S.E. 
2d 452, 458 (1972). The court may properly look to  dictionaries for 
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a definition. See State v. Ludlum, 303 N.C. 666, 671, 281 S.E. 2d 
159, 162 (1981). Induce is defined by Black's Law Dictionary, 
supra, a t  697, as  "[tlo bring on or about, to  affect, cause, t o  in- 
fluence to  an act or course of conduct, lead by persuasion or 
reasoning, incite by motives, prevail on." Webster's New Col- 
legiate Dictionary, supra, a t  587, similarly defines induce a s  "to 
lead on: move by persuasion or  influence," to "bring about by in- 
fluence," and to "effect, cause." 

We believe the preponderance of the evidence shows that 
SanMiguel brought about or  caused co-defendant Barr's involve- 
ment in the conspiracy and drug sale and that Schwanz brought 
about or  caused Thompson's and Jones' participation. We thus 
find that  the evidence supports the finding a s  factors in aggrava- 
tion that  SanMiguel induced another and Schwanz induced others 
to participate in the commission of the offenses. 

Defendants contend that  evidence necessary to prove this ag- 
gravating factor is also necessary to  prove an essential element of 
the  conspiracy offense. A conspiracy is an agreement t o  do an 
unlawful thing or  to do a lawful thing in an unlawful way by 
unlawful means. See State v. Looney, 294 N.C. 1, 11, 240 S.E. 2d 
612, 617-18 (1978). Because inducement to enter  an agreement nec- 
essarily precedes the agreement itself, and only the agreement 
itself is an element of the conspiracy offense, we find no merit to  
this contention. 

[4] We do not believe, however, that  the evidence shows that 
either SanMiguel o r  Schwanz occupied a position of leadership or 
dominance over any of the participants in the commission of the 
offenses. The evidence shows tha t  SanMiguel and Schwanz acted 
a s  co-participants in the drug transaction; i t  does not show that  
either directed, led, or  dominated the other. Nor is there evidence 
that  either of them led or  dominated any of the other co-defend- 
ants. The aggravating factors s e t  forth in G.S. 15A-1340.4(a)(l)(a) 
cannot be proven by conjecture. See State v. Gore, 68 N.C. App. 
305, 307, 314 S.E. 2d 300, 301 (1984). Evidence presented a t  the 
sentencing hearing does not show or in any way tend to show 
anything other than that the  offenders, once involved, were co- 
participants in the commission of the  offenses. To conclude that 
these defendants led o r  dominated the others  in the  commission 
of the  offenses thus requires pure conjecture, which is imper- 
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missible. Gore, supra. Moreover, the only evidence from which the 
court couId speculate that  either defendant might have led or 
dominated one or more of the other participants is the same evi- 
dence necessary to support the other aggravating factor found, 
viz, inducement of others; thus, i t  cannot be used to  support an 
additional factor in aggravation. See G.S. 15A-1340.4(a)(l). 

We thus hold that  the court erred in finding a s  a factor in ag- 
gravation that  each defendant occupied a position of leadership or 
dominance of another participant or other participants in the com- 
mission of the  offenses. The case therefore must be remanded for 
a new sentencing hearing. See State v. Ahearn, 307 N.C. 584, 602, 
300 S.E. 2d 689, 701 (1983). 

Remanded for resentencing. 

Judges JOHNSON and EAGLES concur. 

J. EARL GRIFFIN, GEORGE V. GRIFFIN, ELIZABETH GRIFFIN PARKER, 
ALMA GRIFFIN BROOKS, FAE GRIFFIN PURSER, FRANCES GRIFFIN 
HELMS, MADGE CHANEY JARVIS, WANDA CHANEY HOLBROOK, HU- 
BERT C. CHANEY, JR., MYRTLE C. MYERS AND BARBARA GRIFFIN 
ELLIS v. BEULAH R. BAUCOM, INDIVIDUALLY AND AS ADMINISTRATRIX OF THE 

ESTATE OF OTHA L. GRIFFIN, AND EUNICE R. GRIFFIN 

Nos. 8420SC736 and 8420SC962 

(Filed 16 April 1985) 

1. Wills 1 8- maliciously inducing revocation of a will-summary judgment for 
defendants improper 

The trial judge should not have entered summary judgment for defend- 
ants in an action for maliciously inducing the revocation of a will by undue 
influence where Mr. Griffin, who died intestate, was diagnosed a s  having car- 
diovascular disease and senility; he was old, feeble, and on occasion had failed 
to recognize close friends; defendants had both expressed their dissatisfaction 
with the will along with the knowledge that revocation of the will would result 
in Mr. Griffin's estate passing entirely to Mrs. Griffin, a result defendants 
preferred to the existing will; and the will was destroyed in the presence of 
Mrs. Griffin, with Mrs. Griffin handing her husband scissors with which to 
destroy the will and requesting from the attorney all existing copies of the will 
and notes made in regard to the will's creation. G.S. 1A-1, Rule 56(c). 
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2. Wills 8 8- tortious interference with a will- will destroyed-initial proceeding 
in probate not required 

Plaintiffs were not required to seek to prove a revoked will in probate 
before pursuing a tortious interference claim where there was evidence in- 
dicating that inadequate relief was available in probate in that defendants 
destroyed all existing copies of the will and notes made in regard to  the will's 
creation. 

3. Wills 8 8; Rules of Civil Procedure B 15.2- amendment of pleadings to conform 
to evidence denied-fcai!ure to state grounds upon which relief eodd be granted 

In an action for maliciously inducing the revocation of a will by undue in- 
fluence, the court properly denied plaintiffs' Rule 15(b) motion to  amend the 
complaint to conform with the evidence and allege that one defendant had 
destroyed written evidence of the contents of the will and that  the  deceased 
lacked the testamentary capacity to revoke the will. Spoilation of notes per- 
taining to the will is not a destruction of the will itself and is not an  actionable 
wrong, and proof of lack of testamentary capacity to  revoke the will does not 
state a claim upon which relief may be grant,ed in a tort  action, but represents 
an attempt to prove the will, a remedy properly obtained through probate pro- 
ceedings. 

APPEAL by plaintiffs from Wood, William Z., Judge. Judg- 
ment entered 24 May 1984 in Superior Court, UNION County. Ap- 
peal also by plaintiffs from Helms, Judge. Order entered 23 July 
1984 in Superior Court, UNION County. Heard in the Court of Ap- 
peals 7 March 1985. 

In this civil action, plaintiffs seek, in the alternative, a con- 
veyance to them of certain real property which they contend they 
would have received under a 1973 will of Otha L. Griffin, de- 
ceased, or a money judgment in the amount equal in value to that 
property. They also seek a judgment impressing a constructive 
trust for plaintiffs' benefit on the realty and punitive damages. 
Plaintiffs, who are brothers, sisters, nephews and nieces of Otha 
L. Griffin, deceased, allege in their complaint that  the deceased, 
who died intestate in 1983, did not possess sufficient testamen- 
tary capacity to revoke his will on 18 August 1976. They further 
allege that they were beneficiaries under Mr. Griffin's will, and 
that the defendants, the wife and sister-in-law of the deceased, ex- 
ercised undue influence upon the deceased in procuring the revo- 
cation of his will and that they intentionally destroyed all known 
written evidence regarding the contents of the will with the in- 
tent to deprive plaintiffs of their expectancy thereunder. 
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Defendants answered, denying the material allegations of the 
complaint. Defendants' subsequent motion for summary judgment 
was granted. Immediately prior to the filing of the notice of ap- 
peal from the entry of summary judgment against them (Case No. 
8420SC736), plaintiffs moved to amend their complaint to conform 
to  the evidence pursuant to Rule 15(b) of the North Carolina 
Rules of Civil Procedure. The motion was denied and plaintiffs 
gave notice of appeal (Case No. 8420SC962). 

Berry, Hogewood, Edwards & Freeman, P.A., by Mark B. Ed- 
wards and Dean Gibson, for plaintiff appellants. 

Griffin, Caldwell, Helder & Steelman, P.A., by C. Frank Grif- 
fin and Thomas J.  Caldwell, for defendant appellees. 

MARTIN, Judge. 

Plaintiffs assign as error on appeal the entry of summary 
judgment against them and the denial of their motion to amend 
their complaint to conform to  the evidence. We agree that sum- 
mary judgment for defendants was improvidently granted, but 
uphold the order denying plaintiffs' motion to amend their com- 
plaint. 

[I] We first address plaintiffs' contention that summary judg- 
ment was improperly allowed. Summary judgment should be ren- 
dered upon motion "if the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the af- 
fidavits, if any, show that there is no genuine issue as to any 
material fact and that any party is entitled to  judgment as a mat- 
ter  of law." G.S. 1A-1, Rule 56k). In ruling on a motion for sum- 
mary judgment, the trial judge does not decide issues of fact but 
merely determines whether a genuine issue of fact exists. Vassey 
v. Burch, 301 N.C. 68, 269 S.E. 2d 137 (1980). Plaintiffs contend 
that through their depositions and affidavits of record they came 
forward with evidence from which a jury could find that (1) Mr. 
Griffin lacked the testamentary capacity to revoke his will, (2) de- 
fendants exercised undue influence over Mr. Griffin to engender 
such revocation, and (3) defendants intentionally destroyed all 
known written evidence regarding the contents of the will with 
the intent to deprive plaintiffs of their expectancy thereunder. 
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Plaintiffs' forecast of the evidence tended to  show that  in 
1973 Otha L. Griffin, through an attorney, prepared a will which 
devised one-half of his estate t o  defendant Eunice Griffin and the 
remaining half, including the Griffin homeplace, t o  t he  plaintiffs. 
Eunice Griffin expressed dissatisfaction with the will, stating to 
Mr. Griffin's sister-in-law that  "she wanted her husband to leave 
everything t o  her and that  she could not get  him to  do this." 

In 1975 Mr. Griffin entered a hospital for heart treatment 
and shortly thereafter was transferred to  a nursing home facility. 
While there, Mr. Griffin took therapeutic drugs and sleeping aids, 
spent a large amount of time in bed, and was described by one 
doctor a s  being both feeble and senile, unable on occasion of 
recognizing friends. 

Around this same time, defendant Beulah Baucom, sister of 
Eunice Griffin and legal secretary t o  the  law firm which prepared 
the  will, expressed her dissatisfaction with the  will to  an attorney 
in the  firm since, in her opinion, the  will was unfair to  her sister. 
In 1976 she advised the attorney that  Mr. Griffin wanted t o  see 
him a t  the  nursing home to  discuss real estate  matters. When the  
attorney arrived a t  the  nursing home, Eunice Griffin was in her 
husband's room. Mr. Griffin inquired as  to  whether he could do 
with his property what he wished. Upon being advised by his at- 
torney tha t  he could, he then asked for the  will; Mrs. Griffin 
handed him a pair of scissors, and he proceeded to  cut the will 
into several pieces. Mrs. Griffin then asked the  attorney for the  
copies of t he  will and the notes regarding i ts  preparation which 
he handed t o  her. Mr. Griffin gave no reasons for his destruction 
of t he  will. 

The foregoing evidence from plaintiffs' depositions and af- 
fidavits reveals that  there is a genuine issue of material fact as  to  
whether defendants exerted undue influence over the  deceased 
with t he  tortious intent to  deprive the  plaintiffs of their expectan- 
cy under the  will. North Carolina recognizes the  existence of the  
tor t  of malicious and wrongful interference with the making of a 
will. See Bohannon v. Trust Co., 210 N.C. 679, 188 S.E. 390 (1936). 
"It is t r ue  that  such a cause of action may be difficult to  prove 
-but t ha t  does not touch the  existence of the  cause of action, but 
only i t s  establishment." Id. a t  685, 188 S.E. a t  394. If one 
maliciously interferes with the  making of a will, o r  maliciously in- 
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duces one by means of undue influence to revoke a will, to the in- 
jury of another, the party injured can maintain an action against 
the wrongdoer. Undue influence is defined as "a fraudulent in- 
fluence over the mind and will of another to the extent that the 
professed action is not freely done but is in truth the act of the 
one who procures the result." In re Estate of Loftin and Loftin v. 
Loftin, 285 N.C. 717, 722, 208 S.E. 2d 670, 674-75 (1974). There are 
four general elements of undue influence: (1) a person who is sub- 
ject to influence; (2) an opportunity to exert undue influence; (3) a 
disposition to exert undue influence; and (4) a result indicating un- 
due influence. See 25 Am. Jur. 2d Duress and Undue Influence 
5 35, p. 397; see also Curl v. Key ,  64 N.C. App. 139, 306 S.E. 2d 
818 (1983), r e v 2  on other grounds, 311 N.C. 259, 316 S.E. 2d 272 
(1984). Among the factors taken into consideration in determining 
the existence of undue influence are the age and physical and 
mental condition of the one alleged to have been influenced, 
whether he had independent or disinterested advice in the trans- 
action, distress of the person alleged to have been influenced, his 
predisposition to make the transfer in question, the extent of the 
transfer in relation to his whole worth, active persuasions by the 
other party, and the relationship of the parties. See 25 Am. Jur. 
2d Duress and Undue Influence, supra. 

Applying this standard to the case under review, we find 
that plaintiffs have produced sufficient facts to withstand defend- 
ants' motion for summary judgment. The deposition of Mr. Grif- 
fin's treating physician and affidavit of his notes tend to show 
that Mr. Griffin was susceptible to undue influence. Mr. Griffin 
was diagnosed as having cardiovascular disease and senility; he 
was old, feeble, and on occasion had failed to recognize close 
friends. Defendants, on the other hand, were under no physical or 
mental disability and both had expressed their dissatisfaction 
with the will along with the knowledge that the revocation of the 
will would result in Mr. Griffin's estate passing entirely to Mrs. 
Griffin, a result the defendants preferred to the existing will. Ad- 
ditionally, the result of the will's destruction in the presence of 
Mrs. Griffin, with Mrs. Griffin handing her husband scissors with 
which to destroy the will and requesting from the attorney all ex- 
isting copies of the will and notes made in regard to the will's 
creation, was indicative of undue influence. Plaintiffs produced 
facts sufficiently supportive of the exertion of undue influence by 
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the defendants over the deceased with the intent to deprive plain- 
tiffs of their expectancy under the will, mandating the determina- 
tion that a genuine issue of fact existed for the jury to  decide. 

(21 Defendants argue that since plaintiffs ask for the property 
which they allege they would have received under the will and for 
a constructive trust, plaintiffs are seeking to prove the will; 
therefore, plaintiffs were obligated to proceed by way of caveat in 
a probate proceeding. However, plaintiffs also pursue a tort  rem- 
edy; their complaint seeks money damages "in an amount equal in 
value to that certain property known as the Homeplace and other 
real property which the plaintiffs would have received under the 
deceased's 1973 will." While we agree that where a will has been 
submitted for probate, a plaintiff must avail himself of the 
statutory remedy of a will contest to prove or set  aside the in- 
strument, see Johnson v. Stevenson, 269 N.C. 200, 152 S.E. 2d 214 
(19671, where no will has been submitted, as in the case sub 
judice, plaintiff may pursue a tort remedy and is not limited to 
the remedy of a probate proceeding. See Bohannon v. Trust Co., 
supra. Defendants cite cases from other jurisdictions as  recogniz- 
ing the doctrine that an attempt to pursue a remedy in probate 
proceedings or a showing that a remedy is unavailable or inade- 
quate through probate proceedings is a prerequisite to maintain- 
ing an action for damages for interference with an expected 
inheritance. See Annot., 22 A.L.R. 4th 1229, 1235 (1983). In this 
case, in addition to evidence of undue influence exercised by the 
defendants, there was evidence that the defendants destroyed all 
existing copies of the will and notes made in regard to  the will's 
creation, evidence indicative that the relief available in a probate 
proceeding was inadequate or even nonexistent. Thus, we hold 
that in the case under review where no will was submitted for 
probate and where facts exist indicating that inadequate relief 
was available in a probate proceeding, plaintiffs were not re- 
quired to first seek to prove the revoked will in a probate pro- 
ceeding before pursuing their tortious interference claim. 

[3] Plaintiffs also contend the trial court erred in denying plain- 
tiffs' motion to amend the complaint to conform to the evidence 
pursuant to Rule 15(b) of the North Carolina Rules of Civil Pro- 
cedure. Plaintiffs' amended complaint alleges (1) that defendant 
Eunice Griffin destroyed written evidence of the contents of the 
will, and (2) that a t  the time he destroyed the will, the deceased 
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lacked the testamentary capacity to  revoke the will. This amend- 
ed complaint fails to state a claim upon which relief may be 
granted. There is no evidence of fraudulent spoilation of Mr. Grif- 
fin's will; spoilation of notes pertaining to the will is not a 
destruction of the will itself and is not an actionable wrong. 
Likewise, seeking to prove Mr. Griffin's lack of testamentary 
capacity to revoke his will does not state a claim upon which 
relief may be granted in the tort action, but rather represents an 
attempt to prove the will, a remedy properly obtained through 
probate proceedings. Lack of testamentary capacity is only rele- 
vant as i t  may show Mr. Griffin's subjectivity to undue influence 
in plaintiffs' action for tortious interference with his will. Because 
the amended complaint fails to state a claim upon which relief 
may be granted, the trial court did not abuse its discretion in de- 
nying plaintiffs' Rule 15(b) motion. 

In conclusion, we hold that plaintiffs' Rule 15(b) motion was 
properly denied, but that because a genuine issue of material fact 
exists in regard to undue influence perpetrated upon the de- 
ceased, summary judgment was not appropriate. Summary judg- 
ment for defendants is thus vacated and the cause remanded to 
Superior Court for further proceedings. 

Case No. 8420SC962- affirmed. 

Case No. 842OSC736- vacated and remanded. 

Judges WEBB and PHILLIPS concur. 

JERRY WAYNE SURRATT AND LINDA S. SURRATT v. GRAIN DEALERS 
MUTUAL INSURANCE COMPANY 

No. 8422SC719 

(Filed 16 April 1985) 

1. Insurance 1 136- loss of dwelling by fire-coinsurance clause not effective 
In an action to recover under a homeowner's insurance policy for loss by 

fire, the  court did not e r r  in awarding plaintiffs the full amount of the  policy 
for the loss of their dwelling. Defendant was not entitled to any reduction of 
its liability pursuant t o  policy provisions that  plaintiffs could collect t he  full 
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cost of repair or replacement of their dwelling only if they had insured the 
dwelling for a t  least 80°/o of its full replacement cost because the replacement 
cost provisions were essentially coinsurance provisions as defined in G.S. 
58-30.1 and the words "coinsurance contract" were not printed or stamped on 
the policy. Moreover, the replacement cost provisions were not relevant to the 
determination of the amount which plaintiffs were entitled to recover because 
plaintiffs elected to recover the actual cash value of the dwelling. G.S. 58-158. 

2. Insurance 1 136- loss of home by fire-finding sufficient for award of full pol- 
icy amount 

In an action in which the court awarded plaintiffs the full policy amount 
under a homeowner's policy for loss of their dwelling by fire, the court's find- 
ings of fact were sufficient to support the conclusion that plaintiffs were enti- 
tled to recover $30,000, although the words "actual cash value" were not used, 
where the court found that immediately before the fire plaintiffs' dwelling was 
a t  least fifty years old; that it was in moderate condition; that in the opinion of 
the male plaintiff the dwelling was worth approximately $30,000 before the 
fire and approximately $2,000 after the fire; that an expert in the home con- 
struction business testified that he believed the fair market value of the dwell- 
ing prior t o  the fire was between $30,000 and $35,000; that the dwelling could 
not be replaced because of i ts  style, i ts  manner and method of construction, 
the materials used, current building methods, and the requirements of elec- 
trical and building codes; and that any attempt to  repair the dwelling would be 
impractical. 

APPEAL by defendant from Wood William Z., Sr., Judge. 
Judgment  entered 28 March 1984 in Superior Court, DAVIDSON 
County. Heard in the Court of Appeals 6 March 1985. 

Plaintiffs seek to  recover proceeds allegedly due under a 
homeowner's insurance policy issued by defendant for loss by fire 
of their home and personal property. The face amount of the  pol- 
icy was $30,000 for loss to  the dwelling, $15,000 for personal prop- 
e r ty  loss, and $6,000 for living expenses. Plaintiffs sought to  
recover the  full amount of the policy. Judgment was entered for 
plaintiffs in the  amount of $30,000 for loss of their dwelling. Plain- 
tiffs also were awarded amounts within t he  policy limits for their 
living expenses and loss of personal property, and interest a t  the 
legal r a t e  until t he  judgment is paid in full. Defendant appeals. 

Wilson, Biesecker, Tripp and Sink, b y  Joe E. Biesecker, for 
plaintiff appellees. 

George C. Collie and Charles M. Welling for defendant up- 
pe llant. 
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WHICHARD, Judge. 

[I] Defendant contends the court erred in awarding plaintiffs 
the full amount of the policy for loss of their dwelling. First, 
defendant argues the court erred in failing to conclude that plain- 
tiffs were underinsured as defined by the replacement cost provi- 
sions of the policy and that therefore defendant was only liable 
for the cost to repair the dwelling minus the amount plaintiffs 
were underinsured. Under the policy issued by defendant, plain- 
tiffs were insured to the extent of the actual cash value of the 
property covered therein at  the time of loss in an amount not ex- 
ceeding the limit of liability specified on the face of the policy. In 
addition, the policy contained the following replacement cost pro- 
visions: 

1. Replacement Cost-Coverages A and B: 

This condition shall be applicable only to a building structure 
covered hereunder excluding . . . . 

a. If a t  the time of loss the whole amount of insurance ap- 
plicable to said building structure for the peril causing the 
loss is 80% or more of the full replacement cost of such 
building structure, the coverage of this policy applicable to 
such building structure is extended to include the full cost 
of repair or replacement (without deduction for deprecia- 
tion). 

b. If a t  the time of loss the whole amount of insurance ap- 
plicable to said building structure for the peril causing the 
loss is less than 80% of the full replacement cost of such 
building structure, this Company's liability for loss under 
this policy shall not exceed the larger of the following 
amounts (1) or (2): 

(1) the actual cash value of that part of the building 
structure damaged or destroyed; or 

(2) that proportion of the full cost of repair or replace- 
ment without deduction for depreciation of that part of 
the building structure damaged or destroyed, which the 
whole amount of insurance applicable to said building 
structure for the peril causing the loss bears to 80% of 
the full replacement cost of such building structure. 
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c. This Company's liability for loss under this policy shall 
not exceed the smallest of the following amounts (I), (21, or 
(3 1: 

(1) the limit of liability of this policy applicable to  the 
damaged or destroyed building structure; 

(2) the replacement cost of the building structure or 
any part thereof identical with such building structure 
on the same premises and intended for the same oc- 
cupancy and use; or 

(3) the amount actually and necessarily expended in 
repairing or replacing said building structure or any 
part thereof intended for the same occupancy and use. 

f. The Named Insured may elect to disregard this condition 
in making claim hereunder, but such election shall not preju- 
dice the Named Insured's right to make further claim within 
180 days after loss for any additional liability brought about 
by this policy condition. 

G.S. 58-158 provides that fire insurance policies issued on 
property within this State may contain replacement cost provi- 
sions. That statute provides, in relevant part: 

[AJny fire insurance company authorized to transact business 
in this State may, by appropriate riders or endorsements or 
otherwise, provide insurance indemnifying the insured for 
the difference between the actual value of the insured prop- 
erty a t  the time any loss or damage occurs, and the amount 
actually expended to repair, rebuild or replace on the 
premises described in the policy, or some other location 
within the State . . . with new materials of like size, kind 
and quality, such property as has been damaged or destroyed 
by fire or other perils insured against. 

G.S. 58-30.1, however, specifically prohibits the inclusion of coin- 
surance clauses in insurance policies covering property in this 
State. That statute provides, in part: 

No insurance company or agent licensed to do business 
in this State may issue any policy or contract of insurance 
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covering property in this State which shall contain any clause 
or provision requiring the insured to take or maintain a 
larger amount of insurance than that expressed in such 
policy, nor in any way provide that the insured shall be liable 
as a coinsurer with the company issuing the policy for any 
part of the loss or damage to the property described in such 
policy, and any such clause or provision shall be null and 
void, and of no effect: Provided, the coinsurance clause or 
provision may be written in or attached to a policy or policies 
issued when there is printed or stamped on the filing face of 
such policy or on the form containing such clause the words 
"coinsurance contract," and the Commissioner may, in his 
discretion, determine the location of the words "coinsurance 
contract" and the size of the type to be used. (Emphasis sup- 
plied.) 

Coinsurance has been defined as a relative division of risk 
between the insurer and the insured, dependent upon the relative 
amount of the policy and the actual value of the property insured. 
Black's Law Dictionary 236 (rev. 5th ed. 1979); 44 Am. Jur. 2d In- 
surance Sec. 1510, at  505 (1982). "Coinsurance clauses in substance 
require the insured to maintain insurance on the property cov- 
ered by the policy in a certain amount, and stipulate that upon his 
failure to  do so, the insured shall be a coinsurer and bear his pro- 
portionate part of the loss on the deficit." 44 Am. Jur. 2d, supra, 
a t  505-06. For example, 

[ilnsurance policies that protect against hazards such as fire 
or water damage often specify that the owner of the proper- 
t y  may not collect the full amount of insurance for a loss 
unless the insurance policy covers a t  least some specified 
percentage, usually about 80 percent, of the replacement cost 
of the property. 

Black's Law Dictionary, supra. Coinsurance clauses are designed 
to induce the insured to carry full, or nearly full coverage, id., and 
are generally held enforceable unless they are specifically pro- 
hibited by statute in the jurisdiction. 44 Am. Jur. 2d, supra, at  
506. 

Under the replacement cost provisions of the policy here, 
plaintiffs could only collect the full cost of repair or replacement 
of their dwelling if they had insured the dwelling for at  least 80% 
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of i t s  full replacement cost. If the  insurance maintained on the 
dwelling was for less than 80% of its full replacement cost, de- 
fendant admits that  under the policy plaintiffs become coinsurers 
or  self-insurers for the difference between the  amount of cover- 
age  and 80% of t he  full replacement cost. Thus, the  policy's 
replacement cost provisions a re  essentially coinsurance provisions 
a s  defined in G.S. 58-30.1. The words "coinsurance contract" a re  
not printed or  stamped on the  policy; therefore, the coinsurance 
provisions a r e  not allowable under the  proviso in G.S. 58-30.1. We 
conclude that  to the extent the policy's replacement cost provi- 
sions provide for coinsurance they are  null and void, and that  
defendant was not entitled t o  any reduction of its liability pur- 
suant  t o  those provisions in the  event plaintiffs were underin- 
sured. See G.S. 58-30.1. 

Moreover, plaintiffs did not seek to  recover under the  
policy's replacement cost provisions but instead elected to  
recover the  actual cash value of t h e  dwelling. Thus, the replace- 
ment cost provisions were not relevant t o  the  determination of 
the  amount which plaintiffs were entitled t o  recover. See Edmund 
v. Insurance Co., 42 N.C. App. 237, 239, 256 S.E. 2d 268, 269 
(1979). 

[2] Second, defendant contends the  court's findings of fact a re  
not sufficient t o  support the conclusion that  plaintiffs a re  entitled 
to  recover t he  $30,000 policy limit for loss of their dwelling 
because there a re  no findings of fact a s  to  the dwelling's actual 
cash value. The term "actual cash value" means "[tlhe fair or 
reasonable cash price for which the  property could be sold in the 
market in the ordinary course of business, and not a t  forced sale," 
or  "[wlhat property is worth in money, allowing for depreciation." 
Black's Law Dictionary, supra, a t  33. The terms "actual cash 
value," "fair market value," and "market value" are generally 
synonymous. Id.; see, e.g., Insurance Co. v. Lumber Co., 186 N.C. 
269, 271, 119 S.E. 362, 364 (1923); Grubbs v. Insurance Co., 108 
N.C. 472, 480, 13  S.E. 236, 238 (1891); Jefferson Ins. Co. of N.Y. v. 
Superior Court, 90 Cal. Rptr. 608, 610, 475 P. 2d 880, 882 (1970). 
The proper tes t  of actual cash value in a particuiar case depends 
upon the  nature of the property insured, i ts condition, and other 
circumstances existing a t  the time of the  loss. 44 Am. Jur .  2d In- 
surance Sec. 1504, a t  498; Annot., 61 A.L.R. 2d 711, 715 (1958). The 
tes t s  generally used to  determine actual cash value are the  
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market value of the property, the  reproduction or replacement 
cost of the property, and the broad evidence rule. 44 Am. Jur .  2d, 
supra, Sec. 1504, a t  498. Under the  broad evidence rule, any 
evidence logically tending to  the  formation of a correct estimate 
of the value of the insured property a t  the  time of the  loss, in- 
cluding evidence of the fair market value and the  replacement 
cost of the  property, may be considered. 44 Am. Jur .  2d, supra, 
Sec. 1507, a t  502-03; see also, Group Von Graupen v. Employers 
Mutual F i re  Ins. Co., 259 F. Supp. 934, 936 (1966). 

The court here found: that  immediately before the  fire plain- 
tiffs' dwelling was approximately fifty years of age or older; that  
it might have been constructed in 1920 or earlier; tha t  it was in 
moderate condition; that  in the opinion of the  male plaintiff the 
dwelling was worth approximately $30,000 before the  fire and ap- 
proximately $2,000 after the fire; that  an expert in the  house con- 
struction business testified that  in his opinion the  fair market 
value of the  dwelling prior to  the fire was $35,000; and tha t  a sec- 
ond expert in the house construction business testified that  he 
believed the  fair market value of the dwelling prior to  the  fire 
was between $30,000 and $35,000. The court found that  the  dwell- 
ing could not be replaced because of its style, i ts  manner and 
method of construction, the materials used in constructing it, cur- 
rent  building methods, and the requirements of electrical and 
building codes. In addition, the court made findings as  to  the  cost 
of repairing the  dwelling but found that  the  dwelling was a total 
loss and that  any at tempt to  repair it would be impractical. Based 
on these findings, the  court concluded that  the  dwelling was a 
total loss and tha t  plaintiffs were entitled to  recover the  $30,000 
limit of the  policy. 

Although the  court did not use the  words "actual cash value" 
in its findings, i t  did make findings of fact, supported by compe- 
tent  evidence, a s  to  the  actual cash value of the  dwelling. The 
findings show that  plaintiffs' dwelling had an actual cash value of 
$30,000 or more and they thus support the court's conclusion that  
plaintiffs a re  entitled to  recover the  full amount of t he  policy for 
loss of their dwelling. Accordingly, we affirm the  judgment of the 
trial court. 
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Affirmed. 

Judges WELLS and BECTON concur. 

STATE OF NORTH CAROLINA v. JIMMIE RICHARD JENKINS 

No. 846SC948 

(Filed 16 April 1985) 

1. Narcotics 1 4.3- manufacturing marijuana-sufficiency of evidence 
The State's evidence placed defendant in such close juxtaposition to grow- 

ing marijuana as to justify a jury finding that defendant was engaged in its 
manufacture where i t  tended to  show that six patches of marijuana, some visi- 
ble from defendant's mobile home, were growing in the environs of defendant's 
home; defendant acknowledged the presence of "a lot of marijuana" around his 
home; paths led from defendant's home to these fields; defendant acknowl- 
edged being in one of the marijuana patches; a shoeprint similar t o  the  print of 
a shoe defendant was wearing was found in that patch, which had been 
watered; defendant's shoes were muddy although the weather had been dry; 
defendant had a water tank on his truck underneath a shed behind his home; 
manure had been spread on the fields; a bucket of manure was found beside 
defendant's home; shavings of the same material as five-gallon buckets of mari- 
juana plants were found in the  shed behind defendant's home; and defendant 
stated that he was custodian of the property and worked there. 

2. Criminal Law ff 42.6- marijuana plant-failure to show chain of custody- 
harmless error 

The admission of a marijuana plant into evidence when a chain of custody 
had not been adequately established was harmless error where other samples 
of marijuana taken from the same fields were analyzed and admitted into 
evidence after a proper chain of custody had been established. 

3. Narcotics ff 3.3- acceptance of chemist as expert in marijuana identification 
The trial court did not e r r  in accepting an S.B.I. chemist a s  an expert in 

marijuana identification where the chemist testified that her duties with the 
S.B.I. consisted of analyzing substances for the presence of controlled 
substances, including marijuana, that she had been so employed for almost two 
years, and that she had had special training in the analysis of controlled 
substances. 

4. Narcotics $3 1.3- manufacturing and possession of marijuana-neither lesser 
offense of the other 

Manufacturing marijuana and possession of marijuana are separate and 
distinct statutory offenses, neither of which is a lesser-included offense of the 
other. 
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APPEAL by defendant from Watts, Judge. Judgment entered 
16 March 1984 in Superior Court, HALIFAX County. Heard in the 
Court of Appeals 15 March 1985. 

Defendant was tried and convicted on an indictment charging 
him with manufacturing marijuana. The State presented evidence 
tending to show the following: 

On. 8 September 1983, the State Bureau of Investigation, 
while conducting an aerial search for marijuana fields, found 
several fields of marijuana near a mobile home in Halifax County. 
Deputies from the Halifax County Sheriffs Department were dis- 
patched to investigate these fields. The first deputy on the scene, 
Palmer Aycock, drove into the yard of the mobile home, saw de- 
fendant in the backyard, stopped and told defendant that he was 
looking for fields of marijuana. Defendant told him that there was 
"a lot of marijuana" behind his mobile home and wanted to know 
if he was under arrest. With defendant's permission, Deputy Ay- 
cock, following the instructions of a pilot flying overhead, 
searched the area behind defendant's house. 

In the backyard behind the defendant's mobile home stood a 
shed. Behind the shed was a garden. About 25 yards below the 
garden, Deputy Aycock found, in a pit, 42 five gallon buckets con- 
taining plants which were subsequently identified as  marijuana 
plants. Twenty yards to the east of the pit, Deputy Aycock found 
approximately one hundred plants growing in raised, bedded 
rows. The soil in this patch was wet, although the weather had 
been dry and no rain had fallen for approximately one month and 
a half. A path from defendant's mobile home ran to this patch. 
Deputy Aycock returned towards the mobile home and found a 
third patch of marijuana, consisting of five plants, growing 125 
steps from defendant's mobile home. About this time, other of- 
ficers arrived. They went across the backyard eastward and fol- 
lowed a path which led to  a fourth patch of marijuana, which too 
was in bedded rows. A path led from this field to  a fifth field, 
from which a path led to a sixth field of marijuana. Altogether, 
621 marijuana plants were seized by the deputies. Some of the 
fields were visible from defendant's mobile home. 

Manure had been spread on some of the patches. A five gal- 
lon bucket containing manure was found beside the well on the 
west side of defendant's home. In the second patch, where the soil 
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was wet, a shoeprint had been left in the  mud. This shoeprint had 
diamond shaped designs on the sole. A t  the request of the of- 
ficers, defendant showed them the bottom of his shoes, which had 
diamond shaped designs on the soles. The tops of defendant's 
shoes were also muddy. Defendant initially denied the footprint 
was his or ever being in the field, but he later told the officer 
that  he could have been in the field, but that  he did not know 
what marijuana looked like. 

Underneath the shed behind defendant's mobile home, the of- 
ficers found a pickup truck with a large water tank, with two 
water hoses connected to it in the back. Defendant told the of- 
ficers that  the truck was his and that  he had been using it to  
water  the garden, which was behind the shed. However, beside 
the shed was a water spigot to which a 30 to  40 foot long garden 
hose was attached. The garden was approximately 20 feet behind 
the  shed. The garden soil was dry. 

Inside the shed officers found small plastic shavings, five gal- 
lon containers similar to the ones in which the marijuana plants 
were found and a drill. Holes had been bored in the bottoms and 
sides of the five gallon containers containing marijuana plants. 
Laboratory tests  conducted on the  shavings and containers in 
which the plants were found revealed that  they were composed of 
the same material, polyethylene, and that  the shavings could have 
come from the five gallon plant containers. 

Defendant told the officers that  the property was owned by a 
third person, but that  he was custodian of the property and 
worked there. 

Defendant presented no evidence. 

Attorney General Rufus L. Edmisten, by  Assistant Attorney 
General Fred R. Gamin and Associate At torney Victor H. E. Mor- 
gan, Jr., for the State. 

Appellate Defender Adam Stein, by  Assistant Appellate De- 
fenders Robin E. Hudson and Geoffrey C. Mangum, for defendant 
appellant. 

JOHNSON, Judge. 

Defendant first contends that  the court erred in denying his 
motion to  dismiss a t  the close of the evidence. 
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Upon a motion to dismiss, all of the evidence favorable to the 
State, whether competent or incompetent, must be considered 
and taken as true, giving the State  every inference of fact which 
may be deduced from the evidence. State  v. Witherspoon, 293 
N.C. 321, 237 S.E. 2d 822 (1977). The court is not required to 
determine that  the evidence excludes every reasonable hypothe- 
sis of innocence before denying a motion to dismiss. State  v. 
Powell, 299 N.C. 95, 261 S.E. 2d 114 (1980). If more than a scintilla 
of evidence is presented to support the indictment, the  case must 
be submitted to the jury. State  v. Agnew, 294 N.C. 382, 241 S.E. 
2d 684, cert. denied, 439 U.S. 830, 58 L.Ed. 2d 124, 99 S.Ct. 107 
(1978). The rule is the same whether the evidence is circumstan- 
tial, direct or  a combination of both. State  v. Stephens, 244 N.C. 
380, 93 S.E. 2d 431 (1956). 

G.S. 90-95(a)(l) makes i t  a crime for one to manufacture a con- 
trolled substance. Marijuana is a controlled substance. G.S. 90-94. 
The manufacture of a controlled substance consists of its "produc- 
tion, preparation, propagation, compounding, conversion, or  proc- 
essing . . . by any means." G.S. 90-87(15). The evidence in the 
present case clearly showed marijuana was being produced. The 
question is whether the State  presented sufficient evidence to 
show defendant was involved in its production. 

[I] The evidence in the present case shows that  six patches of 
marijuana, some visible from defendant's home, were growing in 
the environs of defendant's home; that  defendant acknowledged 
the presence of "a lot of marijuana" around his home; that  paths 
led from defendant's mobile home to these fields; tha t  defendant 
acknowledged being in one of the marijuana patches; that  a shoe- 
print similar t o  defendant's was found in that patch, which had 
been watered; that  defendant's shoes were muddy, although the 
weather had been dry; that  defendant had a water tank on his 
truck underneath the shed; that  manure had been spread on the 
fields; that a bucket of manure was found beside defendant's 
mobile home; that  shavings of the same material as  the  five gallon 
buckets of marijuana plants were found in the shed; and that 
defendant stated he was custodian of the property and worked 
there. We hold the foregoing evidence placed defendant in such 
"close juxtaposition" to the marijuana as to justify a jury finding 
that defendant was engaged in its manufacture. S ta te  v. Shufford, 
34 N.C. App. 115, 237 S.E. 2d 481, disc. rev. denied, 293 N.C. 592, 
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239 S.E. 2d 265 (1977). The evidence amounted to more than just a 
mere suspicion or conjecture. 

(21 Defendant next contends that the court erred in admitting 
one four foot high marijuana plant into evidence because a com- 
plete chain of custody was not shown. Assuming arguendo that 
the chain of custody was not adequately established, we think the 
admission of the plant was harmless error. Other samples of mari- 
juana taken from these fields were analyzed and admitted into 
evidence after a proper chain of custody had been established. 
There was also plenary evidence that many of the marijuana 
plants seized were four to five feet tall. Defendant has thus failed 
to  show that a different outcome might have occurred if the plant 
had not been received into evidence. G.S. 15A-1443(a). 

[3] Defendant next contends that the court erred in accepting a 
chemist as an expert witness in the field of marijuana identifica- 
tion, and in admitting her opinion as to the nature of the material 
seized from the fields. As defendant correctly states, the general 
rule is that the determination of whether a witness qualifies as  an 
expert is a factual one which is ordinarily within the exclusive 
province of the trial judge whose finding will not be disturbed 
unless there is no competent evidence to support it or an abuse of 
discretion. 1 H. Brandis on North Carolina Evidence sec. 133 
(1982). One is qualified as  an expert if, through study or ex- 
perience, he is better qualified than the jury to form an opinion 
on the particular subject. Id. The witness in the present case 
testified that she was a chemist with the State Bureau of Investi- 
gation, whose duties consisted of the analysis of substances for 
the presence of controlled substances, including marijuana; that 
she had been so employed for almost two years; and that  she had 
had special training in the analysis of controlled substances. The 
foregoing evidence was sufficient to support the trial court's ac- 
ceptance of the witness as an expert. Her opinion, therefore, was 
properly admitted. This contention is overruled. 

[4] Defendant's remaining contention is that the court erred in 
refusing to submit to  the jury the offense of possession of mari- 
juana. He argues that  possession of marijuana, which is a crime 
under G.S. 90-95(a)(3), is a lesser included offense of manufactur- 
ing marijuana. This contention has no merit. Manufacturing mari- 
juana and possession of marijuana are separate and distinct 
statutory offenses, neither of which is a lesser included offense of 
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the other. State v. Rosser, 54 N.C. App. 660, 662, 284 S.E. 2d 130, 
131 (1981). 

For the foregoing reasons, we find no error in defendant's 
trial or  conviction. 

No error. 

Judges WHICHARD and EAGLES concur. 

F. WILLIAM GANEY v. S. S. KRESGE COMPANY 

No. 8410IC583 

(Filed 16 April 1985) 

1. Master and Servant 8 65.2- finding of 25% permanent partial disability of 
back and no other permanent impairment-supported by findings 

The Industrial Commission's finding that plaintiff had sustained a 25% 
permanent partial disability to  his back and no other permanent impairment 
was supported by the evidence where plaintiffs neurosurgeon testified that 
plaintiff had a permanent partial disability of approximately 25% of his spine, 
that  he had reached maximum medical improvement, and that he did not suf- 
fer any disability to his arms and legs; an orthopedic surgeon testified that in 
his opinion plaintiff had reached maximum medical improvement and could 
work because there was no evidence of muscle weakness and plaintiff "would 
not harm himself by standing, sitting, stooping, lifting, bending, or pushing." A 
finding a s  to  plaintiffs disability in his arms and legs was not required, despite 
evidence regarding loss of function in his arms and legs, because there was 
medical testimony that plaintiff did not suffer any disability to his arms or 
legs. G.S. 97-29. 

2. Master and Servant 8 66- finding that psychologicd problems not disabling- 
supported by evidence 

The Industrial Commission's finding that plaintiffs psychological problems 
were not in themselves disabling was supported by testimony from plaintiffs 
psychiatrist that he had reached maximum medical improvement and that 
plaintiff was functioning better, had gotten what he wanted from therapy, and 
had decided to  stop treatment. Plaintiff presented no evidence that he was 
disabled from psychological problems. 

3. Master and Servant 8 99- award of attorney's fees-discretion of Commission 
There was no error in the Industrial Commission's failure to award at- 

torney's fees in a workers' compensation case; award of counsel fees is in the 
discretion of the Commission. 
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APPEAL by plaintiff from the opinion and award of the Indus- 
trial Commission entered 12 March 1984. Heard in the Court of 
Appeals 5 February 1985. 

Plaintiff, an employee of defendant S. S. Kresge Company, 
slipped and fell a t  work on 19 January 1978. He experienced back 
pain immediately after the fall. The following day plaintiff fell 
down the stairs a t  work. Plaintiff reported both injuries to his 
employer. Plaintiffs back pain continued, and he developed pain 
in his neck, arms, and legs. Plaintiff was treated by Dr. William 
Parker, a neurosurgeon, who performed surgery on plaintiff to  re- 
move a ruptured disc. Dr. Parker later performed a second opera- 
tion to  decompress nerve roots in plaintiffs cervical spine. 

Defendant, who had been paying compensation since April 
1978, filed an application to stop payment of compensation on 30 
June  1982. Plaintiff requested a hearing alleging his benefits were 
discontinued despite his continued disability. The Deputy Com- 
missioner made the following pertinent findings of fact: 

3. Dr. Parker continued to  follow plaintiffs progress 
after surgery and observed that  plaintiff had pain with pro- 
longed activity. A second operation was performed on June 
11, 1979 to  decompress the nerve roots in the cervical spine. 
Plaintiff reached maximum medical improvement with re- 
spect t o  the second surgery on January 27, 1980, but he had 
not yet recovered from his lumbar spine problems and Dr. 
Parker  did not release him to return to work. Although he 
received further treatment for cervical problems several 
months later, the problems were caused by an unrelated 
automobile accident which aggravated his condition. 

4. Plaintiff reached maximum medical improvement with 
respect t o  his lower back problems by July 20, 1980 although 
Dr. Parker  did not ra te  his permanent disability until two 
years later. He continued to have intermittent pain in his 
back and leg which would prevent him from returning to his 
former job with defendant. 

5. As a result of his injury by accident on January 19, 
1978 plaintiff sustained an injury to his lower back and an in- 
jury to  his cervical spine which aggravated his preexisting 
osteoarthritic ridges so that he developed symptoms and 
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nerve root irritation. He was temporarily totally disabled un- 
til July 20, 1980 when he had reached maximum medical im- 
provement with respect to both conditions. 

6. As a result of the injury by accident giving rise to 
this claim, plaintiff sustained a 25 percent permanent partial 
disability to his back. He has no other permanent impairment 
except to  his back. 

7. Plaintiff was also treated by Dr. Weinstein, a 
psychiatrist, for depression and other problems arising from 
the accident and the resulting disability. His psychological 
problems were not in themselves disabling, and he reached 
maximum medical improvement with respect to these prob- 
lems by June 18, 1982. 

8. Defendant has paid compensation to plaintiff for 209 
weeks. 

Based upon these findings, Deputy Commissioner Morgan R. 
Scott made the following conclusions of law: 

1. Plaintiff is entitled to compensation a t  the rate of 
$125.33 for 119 417 weeks for the temporary total disability 
he sustained as  a result of the injury by accident giving rise 
to this claim. Defendant has previously paid this compensa- 
tion. G.S. 97-29. 

2. Plaintiff is entitled to compensation a t  the rate of 
$125.33 per week for 75 weeks for the 25 percent permanent 
partial disability he sustained to his back as a result of the 
aforesaid injury by accident. Defendant has previously paid 
this compensation. G.S. 97-31(23). 

The Deputy Commissioner found that no award need be 
made: 

1. In that defendant has overpaid compensation due to 
plaintiff, no compensation is awarded herein. 

2. Defendant shall pay all medical expenses incurred as 
a result of the injury by accident giving rise hereto when 
bills for the same have been submitted through the defend- 
ant to the Industrial Commission and approved by said Com- 
mission. 
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3. In that  no compensation is awarded, an attorney's fee 
is not approved. 

4. Defendant shall pay expert witness fees in the 
amounts of $130.00 to  Dr. Weinstein, $175.00 to Dr. Parker 
and $170.00 to Dr. Azzato. 

5. Defendant shall pay the costs. 

Plaintiff appealed to the Full Commission alleging the Deputy 
Commissioner erred in failing to award him compensation for per- 
manent partial disability to his arms and legs, or permanent total 
disability under G.S. 97-29. The Full Commission adopted and af- 
firmed the Deputy Commissioner's opinion and award. 

Shipman and Lea by Gary K. Shipman for plaintiff appellant. 

Hedrick, Eatman, Gardner, Feerick and Kincheloe by Me1 J.  
Garofalo and John F. Morris for defendant appellee. 

PARKER, Judge. 

The scope of review of a worker's compensation award by 
the Industrial Commission is limited to (i) whether there was com- 
petent evidence to support the findings of fact, and (ii) whether 
such findings support the conclusions of law. Perry v. Hibriten 
Furniture Company, 296 N.C. 88, 249 S.E. 2d 397 (1978). This is 
the case even if there is sufficient evidence to  support a contrary 
finding. Morrison v. Burlington Industries, 304 N.C. 1,  282 S.E. 2d 
458 (1981). The plaintiff has the burden of proving both the ex- 
istence of his disability and its degree. Hilliard v. Apex Cabinet 
Co., 305 N.C. 593, 290 S.E. 2d 682 (1982). 

[I] Plaintiff assigns error to the Commission's finding that he 
sustained 25% permanent partial disability to  his back and no 
other permanent impairment. Plaintiff contends the Commission 
erred in not finding that  he was disabled in his arms and legs as  a 
result of his injury, or that he was permanently totally disabled 
under G.S. 97-29. 

The Commission's finding was, however, supported by compe- 
tent evidence. Dr. Parker testified that, in his opinion, plaintiff 
had permanent partial disability of approximately 25% of the 
spine. According to Dr. Parker, plaintiff reached maximum medi- 
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cal improvement with respect to his cervical spinal injury in 
January 1980, and he reached maximum medical improvement 
with regard to his lumbar injury in the summer of 1980. Dr. 
Parker further testified that, in his opinion, plaintiff did not suf- 
fer any disability to his arms and legs. 

Dr. John Azzato, an orthopedic surgeon, testified that in his 
opinion plaintiff reached maximum medical improvement on 25 
March 1982. He also testified that he was of the opinion that 
plaintiff could work because, objectively, he had no evidence of 
muscle weakness and plaintiff "would not harm himself by stand- 
ing, sitting, stooping, lifting, bending, or pushing." 

Clearly this evidence supports the Commission's finding that 
"plaintiff sustained a 25 percent permanent partial disability to 
his back. He has no other permanent impairment except to his 
back." 

Defendant argues that as there was extensive evidence re- 
garding his loss of function of his arms and legs, there should be a 
finding as  to  his disability in his arms and legs. To support this 
proposition defendant cites Little v. Anson County Schools Food 
Service, 295 N.C. 527, 246 S.E. 2d 743 (1978) and Fleming v. 
K-Mart Corp., 312 N.C. 538, 324 S.E. 2d 214 (1985). These cases do 
not, however, support plaintiffs argument. In Little, the uncon- 
tradicted medical testimony was that  the injury to plaintiffs 
spinal cord resulted in weakness in all her extremities, numbness 
throughout her body, diminished mobility and difficulty with posi- 
tion sense and with recognition of things in her hands. The Full 
Commission had affirmed the Deputy Commissioner's finding that 
plaintiff suffered permanent partial disability of 45% of her back. 
Our Supreme Court reversed, holding as  the uncontradicted medi- 
cal evidence showed disability to compensable parts of plaintiffs 
body other than her back, if, on rehearing, the Commission deter- 
mined that  plaintiff in fact suffered these impairments, the award 
must take them into account. Little clearly does not support 
plaintiffs argument because in Little, the uncontradicted medical 
testimony showed disability to other parts of plaintiffs body. In 
the instant case, there was medical testimony that plaintiff did 
not suffer any disability to his arms or legs, but only to his back. 

In Fleming, the plaintiff injured his back while lifting heavy 
boxes of paint in the course of his employment with defendant. 
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The Commission found that plaintiffs orthopedic surgeon and 
neurologist had concluded that plaintiff had developed arachnoid- 
itis as  a result of the treatment for his occupational injury, and 
the arachnoiditis was responsible for plaintiffs disabling pain in 
his back and leg. The Commission found that plaintiff was totally 
unable to pursue work of any kind and was incapable of earning 
any wages. The Commission concluded that plaintiff was totally 
disabled and awarded compensation for permanent total disabili- 
ty. Our Supreme Court reviewed the entire record, found that all 
the Commission's findings of fact were supported by the evidence, 
and affirmed the Industrial Commission's opinion and award. 
Fleming does not support plaintiffs argument; in Fleming, unlike 
the instant case, there was medical testimony that plaintiffs ar- 
achnoiditis caused his disabling back and leg pain, and this was 
found by the Commissioner. 

[2] Plaintiff further argues that he should be compensated for 
his disabling emotional and psychological problems and the Com- 
missioner's finding that "[hlis psychological problems were not in 
themselves disabling, and he reached maximum medical improve- 
ment with respect to these problems by June 18, 1982" was not 
supported by the evidence. We do not agree. Plaintiffs psychia- 
trist, Dr. Robert Weinstein, testified that when he last saw plain- 
tiff on 18 June 1982, plaintiff had reached maximum medical 
improvement. Plaintiff was "functioning better. He decided to 
stop treatment. He had gotten what he wanted from therapy." 
Plaintiff presented no evidence that he was disabled from psycho- 

I logical problems. As the Commission's finding was supported by 
the evidence, this assignment of error is overruled. 

[3] In his last assignment of error plaintiff argues that the Com- 
mission erred in failing to award him attorney's fees. An award of 
attorney's fees is within the Commission's discretion. Taylor v. 
J. P. Stevens Co., 307 N.C. 392, 298 S.E. 2d 681 (1983). This 
assignment of error is overruled. 

For the reasons stated the Opinion and Award of the In- 
dustrial Commission is 

Affirmed. 

Judges ARNOLD and EAGLES concur. 
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REBA C. SMITH, INDIVIDUALLY AND AS ADMINISTRATRIX OF THE ESTATE OF ARCHIE 
WAYNE SMITH V. JOHNNIE WADE STARNES 

No. 8422SC367 

(Filed 16 April 1985) 

Rules of Civil Procedure 1 4- failure to deliver summons to sheriff-discontinu- 
ance of action-statute of limitations 

Where decedent was killed in an accident on 7 August 1980, and the 
original summons and subsequent alias and pluries summonses in a wrongful 
death action were never delivered to  a sheriff or other process officer for serv- 
ice except the last pluries summons which was served on defendant on 26 July 
1985, the action was discontinued 30 days after the issuance of the  original 
summons, and the  two-year statute of limitations of G.S. 1-53 had run a t  the 
time defendant was eventually served with process. G.S. 1A-1, Rules 4(c) and 
(d). 

APPEAL by plaintiff from Helms, Judge. Order entered 1 Feb- 
ruary 1984 in Superior Court, DAVIDSON County. Heard in the 
Court of Appeals 30 November 1984. 

Wilson, Biesecker, Tripp & Sink, by Joe E. Biesecker, for 
plaintiff appellant. 

Brinkley, Walser, McGirt, Miller & Smith, by Charles H. 
McGirt and Stephen W. Coles, for defendant appellee. 

PHILLIPS, Judge. 

Plaintiffs appeal is from an order dismissing her wrongful 
death action against defendant upon the ground that  i t  is barred 
by the statute of limitations. The action arose out of an automo- 
bile collision that  occurred on 7 August 1980 in which plaintiffs 
intestate was immediately killed. Suit was duly commenced "by 
filing a complaint with the court," Rule 3, N.C. Rules of Civil Pro- 
cedure, on 6 August 1982. This was within the two-year period 
allowed by G.S. 1-53 for the bringing of wrongful death actions 
and tolled the s tatute of limitations only for a time, since the 
statute is indefinitely or permanently tolled by a lawsuit only 
when jurisdiction is obtained over the defendant. Until jurisdic- 
tion is so obtained, either by service of process or a voluntary ap- 
pearance, other steps must be taken to keep the s tatute tolled. 
Before this suit was filed, according to the briefs of both parties, 
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plaintiff filed an earlier suit against defendant on this same claim, 
also in the Davidson County Superior Court, and took a voluntary 
dismissal. The record is silent as to this and it is relevant only 
because the same lawyers that represented the parties in the 
preceding action-James W. Armentrout for the plaintiff and 
Charles H. McGirt for the defendant-also represent them in this 
action, though Joe E. Biesecker has also represented plaintiff 
since 22 July 1983, and because of the communications that  the 
lawyers exchanged shortly after that suit was filed. Plaintiff does 
not contend that the period for instituting this action was extend- 
ed because of the previous action and its voluntary dismissal [see 
Rule 41(a), N.C. Rules of Civil Procedure], but concedes that  the 
straight two-year limitations period applies. 

At  the time this suit was commenced summons was also duly 
issued by the court in compliance with the provisions of Rule 4(a), 
N.C. Rules of Civil Procedure; which is to  say the summons was 
duly filled out, dated and signed by an authorized officer. But the 
summons was never delivered to  a sheriff or other process officer, 
as Rule 4(a) also requires, and the next step taken by plaintiffs 
attorney toward obtaining jurisdiction over the defendant was on 
13 August 1982 when a copy of the complaint and summons was 
mailed to Mr. McGirt, defendant's attorney in the original action, 
with the request that defendant accept service. But Mr. McGirt 
returned the papers to  Mr. Armentrout on 23 September 1982 by 
a letter stating that he had been unable to  locate the defendant. 
On 4 November 1982, within ninety days from the time the origi- 
nal summons was issued as  permitted by Rule 4(d)(2) of the N.C. 
Rules of Civil Procedure, plaintiffs attorney obtained an alias 
summons from the court but did not forward it to a sheriff or 
process officer for service on the defendant. Timely pluries sum- 
monses were also obtained on 2 February 1983, on 2 May 1983, 
and on 22 July 1983, but none of them were delivered or forward- 
ed to a sheriff or other process officer except the last one, which 
was served on defendant by the Sheriff of Davidson County on 26 
July 1983. 

Defendant moved for an order of summary judgment and 
after the foregoing stated facts were established by plaintiffs 
answers to defendant's requests for admission and interrogatories 
and by an affidavit of a member of the Davidson County Sheriffs 
Department, the motion was allowed. In our opinion the judgment 
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of the trial court dismissing the action was correct and we affirm 
it. Though the action was timely instituted and the s tatute of 
limitations was tolled for a time thereby, plaintiffs failure to get 
the  original summons into the hands of a sheriff or other process 
officer caused the action to  discontinue. 

Rule 4(al of the N.C. Rules of Civil Procedure requires that 
after an action has been commenced and a summons has been is- 
sued "[tlhe complaint and summons shall be delivered to some 
proper person for service." This was not done and the summons 
lost i ts  vitality when the period passed when it could have been 
delivered to  a sheriff or process officer for possible service on the 
defendant. That  period was "30 days after the date of the is- 
suance of summons," since Rule 4(c) provides that  the service of 
the  summons must be made within that  time, if a t  all. Though an 
action in which the summons is unserved can continue in ex- 
istence beyond 30 days after the date the summons was issued, 
for i t  t o  do so two things must happen according to  Rules 4(c) and 
(dl of the  N.C. Rules of Civil Procedure. First, the unserved 
original summons must be returned to  the court by the officer it 
was delivered to  with an explanation a s  t o  why it was not served. 
Second, the original summons must be supplemented by either a 
timely endorsement thereto or a timely sued out alias or pluries 
summons. That  the first step is no less essential in maintaining 
the existence of the action than is the  second is plainly indicated 
by the  following provisions of Rule 4 of the  N.C. Rules of Civil 
Procedure: The directive in Rule 4(a) that  the complaint and sum- 
mons "be delivered to some proper person for service"; the provi- 
sions in Rule 4(c) that  "[ilf the summons is not served within the 
time allowed . . . i t  shall be returned immediately upon the ex- 
piration of such time by the officer t o  the clerk of the court who 
issued i t  with notation thereon of its nonservice and the reasons 
therefor a s  t o  every such party not served"; and by the provi- 
sions of Rule 4(d) permitting the action to  be continued in ex- 
istence "[wlhen any defendant in a civil action is not served 
within the  time allowed for service" by obtaining either an en- 
dorsement of summons or an alias or pluries summons and that 
those supplementary summonses are  returnable "in the same 
manner a s  the  original process." Thus, under the facts recorded 
the  action discontinued on 5 September 1982 and the s tatute of 
limitations had long since run when defendant was eventually 
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served with process several months later. The recent holding in 
Adams v. Brooks, 73 N.C. App. 624, 327 S.E. 2d 19 (19851, which 
involved similar circumstances, was to  the  same effect. 

Plaintiff's argument that her effort t o  get  defendant t o  ac- 
cept service was a substantial and satisfactory compliance with 
the  rules is rejected. The requirements of the rules a re  too plain 
to  permit substitution in our opinion, and we see no need for any 
since an action can be continued in existence indefinitely by com- 
plying with their simple requirements, which are  not without a 
purpose. Implicit in the requirement tha t  a summons be delivered 
to an officer and returned to  the court a t  a fixed time is that 
prompt at tempt to  serve the defendant will be made and a record 
thereof will be given to the court. In this instance, no attempt to 
serve the defendant was made and the record contains no entry 
by an officer with respect thereto. 

Affirmed. 

Judges WHICHARD and JOHNSON concur. 

STATE OF NORTH CAROLINA v. RICHARD MARK SWIMM 

No. 8418SC458 

(Filed 16 April 1985) 

1. Criminal Law 1 138- sentence in excess of presumptive term-court's com- 
ments - no error 

The trial court did not impose a sentence in excess of the presumptive 
term because of dissatisfaction with the Fair Sentencing Act where i t  was 
clear that the court's comments were in direct response to  defense counsel's 
statements and were simply to explain that whatever sentences were imposed, 
defendant would be entitled to have his sentences reduced for good time and 
gain time credits. 

2. Criminal Law 1 138- resentencing-failure to consider defendant's good prison 
conduct - no error 

The trial court did not e r r  on resentencing by failing to  consider defend- 
ant's good prison conduct as a mitigating factor because defense counsel's 
reference to defendant's good prison conduct did not constitute evidence; 
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moreover, good prison conduct is a matter to be dealt with under the regula- 
tions of the Department of Correction and is administrative and not judicial. 

APPEAL by defendant from Albright, Judge. Judgment en- 
tered 15 December 1983 in Superior Court, GUILFORD County. 
Heard in the Court of Appeals 4 February 1985. 

On 12 August 1982, defendant entered a plea of guilty to ob- 
taining property by false pretense, five counts of conspiracy to 
file false insurance claims and two counts of filing false insurance 
claims. The court imposed a ten year sentence on the charge of 
obtaining property by false pretense and upon various consolida- 
tions of the other charges. Defendant also received a total of four 
years t o  run a t  the expiration of the  ten year sentence. Defendant 
appealed from the imposition of the ten year sentence. In a non- 
published opinion, State  v. Swimm, 64 N.C. App. 210, 307 S.E. 2d 
222 (19831, this Court found error  in the sentencing phase; vacated 
the sentence and remanded for resentencing. 

A t  the resentencing hearing on 15 December 1983, the court 
found factors in aggravation and mitigation and again imposed a 
ten year sentence, seven years greater than the  presumptive, 
after finding that  the factors in aggravation outweighed the fac- 
tors in mitigation. Defendant again appeals from the imposition of 
the ten year sentence. 

Attorney General Lacy H. Thornburg, by Assistant A t  tome y 
General Lucien Capone I14 for the State. 

Assistant Public Defender Frederick G. L ind  for appellant. 

JOHNSON, Judge. 

Defendant contends the sentence should be vacated and a 
resentencing hearing required because (1) the record affirmatively 
discloses that  the trial judge imposed a sentence greater than the 
presumptive term because of his dissatisfaction with the length of 
time a prisoner is required to  serve under the Fair Sentencing 
Act, and (2) that  the court erred by failing to find defendant's 
good prison conduct a s  a mitigating factor. 

[I] In support of his argument that  the court imposed the  ten 
year sentence because of the court's dissatisfaction with the  Fair 
Sentencing Act, defendant relies upon Sta te  v. Snowden, 26 N.C. 
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App. 45, 215 S.E. 2d 157, cert. denied, 288 N.C. 251, 217 S.E. 2d 
675 (1975). In Snowden, this Court ordered a new sentencing hear- 
ing on the ground that the following comments by the court af- 
firmatively disclosed that the severity of the sentences imposed 
was based upon the court's dissatisfaction with the length of time 
committed offenders remained in prison. 

. . . [Dlefendant shall be confined in the State's prison for a 
term of not less than 2 nor more than 4 years, . . . That's 
worth six months. . . . [I]n order to sentence a man to one 
year in prison and feel any confidence that he will serve one 
year in prison you have to give him four. 

Id. a t  46-47, 215 S.E. 2d a t  158. 

In the case sub judice, defendant, on 12 August 1982, was 
also sentenced to four years on additional charges to run a t  the 
expiration of the ten year sentence. The four year sentence was 
not affected by this nor the prior appeal. At  the resentencing 
hearing before Judge Albright on 15 December 1983, the follow- 
ing colloquy occurred: 

[Defense counsel]: . . . Judge, it has come out that it was a 
mitigating circumstance that other people were apprehended 
and did come to court. We were hoping- we were hoping the 
first time that  your Honor would impose the presumptive 
sentence. He doesn't want this case in court anymore. I can't 
understand-I couldn't understand the 10 year sentence on 
that a t  the time and I still can't. The other sentences were 
stacked up a t  the expiration. They were all presumptives. I 
want your Honor to keep in mind whatever sentence your 
Honor gives him, he has a four year active sentence at the 
expiration of i t .  (Emphasis added.) 

[Court]: . . . he has good time, gain time, all these other mat- 
ters  for which that sentence gets cut drastically. 

[Court]: My point is, under the Fair Sentencing Act, the way 
the Legislative set that thing up now, it's a quick release op- 
tion; the whole emphasis is on quick release, so that 14 years 
-if he had to serve 14 years-that was the theory under 
which originally the Fair Sentence Act was being sold across 
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the State, in which he got the sentence-that's what you 
would serve. There was no uncertainty; everybody would 
know that the judge's sentence meant what it said. Well, 
that's not the case the way this matter is construed now, my 
point only being that any sentence the court hands down by 
operation of law is reduced in half by good time and then 
reduced further by gain time and all these other things they 
are doing that I read about where it's presenting a defendant 
with a quick release option if he behaves himself. Of course, 
he doesn't have to get that good credit. (Emphasis added.) 

[Defense Counsel]: . . . [Tlhat depends on his behavior; and of 
course, we submit he would be good and he would get that. 

[The Court]: I am told they are letting them out fast, real 
fast. 

Judge Albright's comments, when read in context do not af- 
firmatively show that he imposed the ten year sentence because 
of any dissatisfaction with the length of time defendant would be 
required to  serve under the Fair Sentencing Act. Rather, it is 
clear that his comments were in direct response to defense coun- 
sel's statements and were simply to explain that whatever sen- 
tences were imposed, defendant, depending on his behavior, 
would be entitled to have his sentences reduced for good time and 
gain time credits. 

The sole basis for the sentence in excess of the presumptive 
term was the four aggravating factors which were found by the 
court to  outweigh the mitigating factors. The sentence imposed is 
within the statutory limit. This assignment of error is without 
merit. 

[2] Defendant next contends the court erred by failing to find 
defendant's good prison conduct as a mitigating factor. 

Defense counsel in argument a t  the sentencing hearing 
stated that  defendant had been incarcerated since 12 August 
1982; that  defendant informed him that he did not acquire any 
prison infractions while in custody. Defense counsel stated fur- 
ther that a parole officer also informed him that defendant did 
not have any prison infractions. 
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For the following reasons, we hold that the trial court prop- 
erly refused to consider these statements of defendant's good 
prison conduct as a mitigating factor. First, defense counsel's 
references to defendant's good prison conduct did not constitute 
evidence. State v. Jones, 309 N.C. 214, 306 S.E. 2d 451 (1983). In 
Jones, defense counsel, during sentencing hearing argument, 
made reference to the contents of a presentencing report which 
he contended supported a statutory mitigating factor. The Court 
held that mere reference in counsel's argument to  the presentenc- 
ing report did not constitute evidence. This holding is applicable 
in the case sub judice. 

Second, even if defendant had presented evidence to the ef- 
fect of showing his good prison conduct, such evidence would not 
have been appropriate for consideration as a non-statutory miti- 
gating factor affecting defendant's sentence. Good prison conduct 
is a matter to be dealt with under the regulations of the Depart- 
ment of Correction and is administrative and not judicial. State v. 
Stone, 71 N.C. App. 417, 322 S.E. 2d 413 (1984) (Prison rules and 
regulations respecting rewards and privileges for good conduct 
are strictly administrative and not judicial). 

In the trial of defendant's case we find 

No error. 

Chief Judge HEDRICK and Judge COZORT concur. 
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IN THE MATTER OF: BILLY R. HELMANDOLLAR, ROUTE 1, BOX 750, 
ROCKWELL, NORTH CAROLINA 28138, CLAIMANT-APPELLANT V. M.A.N. TRUCK 
& BUS CORPORATION, Box 319, CLEVELAND, NORTH CAROLINA 27013, 
EMPLOYER-APPELLEE, AND EMPLOYMENT SECURITY COMMISSION OF 
NORTH CAROLINA, POST OFFICE BOX 25903, RALEIGH, NORTH CAROLINA 
27611, DOCKET NO. 83(B) 4359, APPELLEE 

No. 8419SC700 

(Filed 16 April 1985) 

Master and Servant 8 108.1- unemployment compensation-violation of call-in 
rule - no misconduct 

Claimant's violation of a company rule requiring employees who are  ab- 
sent due to illness to  call in by 7:30 a.m. did not constitute misconduct within 
the  meaning of G.S. 96-14(2) so as  to  disqualify him from receiving unemploy- 
ment compensation when he was discharged for three violations of the  rule 
where claimant was absent from work for four consecutive days because of ill- 
ness; claimant did not have a telephone in his home, drove himself two to  
three miles to use a pay telephone, and made long distance calls to  his 
employer on three of those days; claimant experienced operator assistance dif- 
ficulties because of a labor strike a t  the  telephone company; and as  a result 
thereof, two of claimant's calls were received by the  employer a t  7:40 a.m. and 
were treated as  failures t o  call. Claimant made a good faith effort t o  comply 
with his employer's rules, and his conduct cannot be construed to have been a 
willful or wanton disregard of the employer's standards. 

APPEAL by claimant from Davis, Judge. Judgment entered 27 
February 1984 in Superior Court, ROWAN County. Heard in the 
Court of Appeals 14 February 1985. 

This is an action to  obtain unemployment insurance benefits 
pursuant t o  G.S. 96-13(a)(3). Claimant, Billy R. Helmandollar, filed 
for unemployment insurance benefits after he was terminated on 
28 August 1983 by his employer, M.A.N. Truck and Bus Corpora- 
tion. An Employment Security Commission hearing officer de- 
termined that claimant was discharged for work-connected 
misconduct and accordingly denied claimant's claim. G.S. 96-14(2). 
The hearing officer's decision was affirmed by the Employment 
Security Commission on 9 November 1983 and on 27 February 
1984, the decision of the Employment Security Commission was 
affirmed by the Superior Court, Rowan County. Claimant appeals 
the denial of unemployment insurance benefits. 
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Rebecca Bosley, for claimant-appellant. 

C. Coleman Billingsley, Jr., Staff Attorney, for the Employ- 
ment Security Commission-appellee. 

EAGLES, Judge. 

Claimant assigns as  error the denial of unemployment in- 
surance benefits. We agree that these is error. 

Beginning 11 August 1983, claimant was absent from work 
for four consecutive days due to illness. Employer's policy, posted 
as well as published in a handbook provided to all employees, re- 
quires employees who are  absent due to illness to call in by 7:30 
a.m. for the 7:00 a.m. shift. A call after 7:30 a.m. is treated as "no 
call." Written warnings are issued for the first two violations of 
this rule and a third occurrence is a dischargeable offense. 

Uncontroverted evidence showed that claimant's first day of 
absence due to illness was Thursday, 11 August 1983 and that he 
did not call in on that day. The hearing officer found as a fact that 
claimant called in a t  7:40 a.m. on Friday, 12 August 1983. There 
was uncontroverted evidence that claimant called in a t  7:30 a.m. 
on Monday, 15 August 1983 and the hearing examiner found as  a 
fact that  claimant called in a t  7:40 a.m. on Tuesday, 16 August 
1983. The record indicates that  the employer treated the calls 
made by claimant after 7:30 a.m. as a failure to call in and claim- 
ant was summarily discharged. 

Claimant, who was not represented by counsel a t  the hearing 
before the Employment Security Commission's hearing officer or 
the appeals referee, testified that he was unable to go to work 
due to illness, including high blood pressure and a virus and that 
he was finally taken to a medical doctor 18 August 1983. Claimant 
testified that he had no telephone, that it was two or three miles 
to the nearest pay telephone and that he had to drive himself 
since his wife could not drive his truck. Claimant further testified 
that he had difficulty completing any call to his employer because 
it was long distance and there was a telephone company worker's 
strike in progress a t  that time. 

Written warnings about his failure to call in were placed in 
claimant's file while he was absent due to illness, but he never 
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saw them since he was discharged and could not return to work. 
The employer testified, "as far a s  we're concerned also, a person 
who does not report t o  work three consecutive days is discharged 
a t  will." 

A t  all levels of the hearing process i t  was determined that  
claimant was discharged from his job for remaining away from 
work without notification and that  this lack of notification con- 
stituted misconduct connected with his work. G.S. 96-14(2). 

This court has defined the term misconduct a s  i t  applies to 
the  termination of employment as: 

[Clonduct evincing such willful or  wanton disregard of an 
employer's interest a s  is found in deliberate violation or 
disregard of standards of behavior which the employer has 
the  right t o  expect . . . or to  show an intentional and 
substantial disregard of the employer's interest or of the 
employee's duties and obligations to  his employer. 

In  r e  Collingsworth, 17 N.C. App. 340, 343-44, 194 S.E. 2d 210, 
212-13 (1973). The question to be resolved here is whether claim- 
ant's conduct could be construed to have been a "willful or  wan- 
ton disregard of the employer's standards." We think not. 

A violation of a company rule will not be construed as mis- 
conduct within the meaning of G.S. 96-14(2), if the evidence shows 
that  the  actions of the employee were reasonable and were taken 
with good cause. Intercraft Industries Corp. v. Morrison, 305 N.C. 
373, 289 S.E. 2d 357 (1982). Good cause is a reason which would be 
deemed by reasonable men and women as  valid and not indicative 
of an  unwillingness t o  work. In  re Watson, 273 N.C. 629, 161 S.E. 
2d 1 (1968); In  re  Cantrell, 44 N.C. App. 718, 263 S.E. 2d 1 (1980). 

Here, the evidence shows that  claimant was ill, did not have 
a telephone in his home, drove himself two to  three miles t o  use a 
pay telephone, made three long distance toll calls on 12, 15 and 16 
August 1983 and experienced operator assistance difficulties be- 
cause of a labor strike a t  the telephone company. As a result, two 
phone calls were made a t  7:40 a.m. rather  than 7:30 a.m. and were 
treated a s  "no calls." We hold that  these facts certainly are  not 
indicative of a willful and deliberate disregard of company policy 
or an unwillingness t o  work which would disqualify claimant from 
unemployment insurance benefits by reason of G.S. 96-14(2). 
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While i t  is clear that  claimant failed to  comply with the  literal dic- 
ta tes  of the  company rule regarding notification of absence from 
work, this violation is not, as  a matter  of law, misconduct. See, 
Kahl v.  Smith Plumbing Co., 68 N.C. App. 287, 314 S.E. 2d 574 
(1984). Here, a combination of unfortunate circumstances pre- 
vented claimant from meeting the strict requirements of his em- 
ployer's rule. The evidence from the record is clear that  claimant 
made a good faith effort to  comply. The facts here a re  totally op- 
posite from Butler v. J. P. Stevens & Co., Inc., 60 N.C. App. 563, 
299 S.E. 2d 672, rev. denied, 308 N.C. 191, 302 S.E. 2d 242 (19831, 
cited and relied on by the Employment Security Commission. In 
Butler, the  claimant accumulated four unrelated unexcused 
absences within a six month period and was discharged. However, 
unlike t he  claimant here, Butler made essentially no attempt to  
contact his employer when he was absent. There was willful mis- 
conduct in Butler. 

By contrast, claimant here was absent four consecutive days 
after a twenty-month infraction-free period of employment and he 
made good faith efforts to  comply with his company's rule regard- 
ing notification of absences. The facts and circumstances here do 
not support the  Employment Security Commission's finding of 
misconduct. Accordingly, the judgment of the superior court in 
83CVS1247 affirming the decision of the Employment Security 
Commission in i ts  entirety is vacated and the  case remanded for 
entry of an award of benefits. 

Vacated and remanded. 

Judges ARNOLD and PARKER concur 

WILLIAM S. BROWER v. ROBERT CHAPPELL & ASSOCIATES. INC. 

No. 8420SC772 

(Filed 16 April 1985) 

Negligence ffff 1.3, 35.1; Intoxicating Liquors ff 24- sale of alcohol to intoxicated 
customer -customer injured- contributorily negligent 

Defendant was entitled to  summary judgment based on t h e  contributory 
negligence of plaintiff in an action in which plaintiff alleged tha t  defendant was 
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negligent in continuing to serve him alcoholic beverages after he became intox- 
icated in violation of G.S. 18B-305 and sought to recover damages incurred 
when a glass door he was attempting to  open shattered. Plaintiffs responses 
to requests for admissions established that he was voluntarily intoxicated and 
that  his intoxication was a t  least one of the proximate causes of his injuries; 
contributory negligence is available as a defense in an action which charges 
defendant with the violation of a statute or negligence per se. 

APPEAL by plaintiff from Rousseau, Judge. Judgment 
entered 25 June 1984 in Superior Court, MOORE County. Heard in 
the Court of Appeals 13 March 1985. 

In this action plaintiff seeks to recover damages for injuries 
allegedly sustained from defendant's negligence in selling alcohol- 
ic beverages to plaintiff despite plaintiffs s tate  of intoxication. 
From entry of summary judgment in defendant's favor, plaintiff 
appeals. 

Pollock, Fullenwider, Cunningham & Patterson, P.A., by 
Bruce T. Cunningham, Jr., for plaintiff appellant. 

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog, by 
Richard T. Boyette and H. Lee Evans, Jr., for defendant appellee. 

MARTIN, Judge. 

The sole issue for determination is whether the trial court 
erred in granting defendant's motion for summary judgment. We 
find that  defendant was entitled to judgment as  a matter of law 
based on the contributory negligence of the plaintiff. 

In this action plaintiff alleges that  on 10 February 1983 while 
he was a patron a t  "J. Albert's," a nightclub operated by defend- 
ant a t  the Holiday Inn in Moore County, he was injured when a 
glass door shattered a s  he was attempting to  push i t  open. Plain- 
tiff contends that defendant was negligent in continuing to  serve 
alcoholic beverages to him after he had become intoxicated, in vi- 
olation of G.S. 18B-305, and in failing to provide a safe exit or to 
put adequate warnings on the door, and in failing to take precau- 
tions for his safety after he had become intoxicated. Defendant 
answered, denying negligence and asserting plaintiffs con- 
tributory negligence a s  a defense. Discovery was conducted and it 
was established that plaintiff had consumed eleven beers, two 
glasses of wine and one mixed drink between the hours of noon 
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and ten p.m., when he arrived a t  defendant's nightclub. During 
the hour and a half after his arrival and prior to his being injured, 
he was served approximately five black russian drinks. After his 
injury, his blood alcohol level was measured a t  333.4 milligrams 
percent. Requests for Admission were filed by defendant and an- 
swered by plaintiff as follows: 

1. You were intoxicated from the consumption of alcoholic 
beverages at the time of the incident resulting in the injuries 
alleged in your Complaint. 

Answer: Request for Admission #1 is admitted. 

3. You voluntarily consumed the alcoholic beverages which 
led to your intoxication on the evening of the incidents de- 
scribed in your Complaint. 

Answer: Request for Admission #3 is admitted. 

5. Your intoxication was a t  least one of the proximate causes 
of the injuries which are the subject of your Complaint. 

Answer: Request for Admission #5 is admitted. 

Defendant moved for summary judgment and the motion was al- 
lowed, the court concluding that plaintiff was contributorily negli- 
gent as a matter of law. 

A violation of G.S. 18B-305 by "a permittee or his employee 
or . . . an ABC store employee . . . knowingly sell[ing] or giv[ing] 
alcoholic beverages to any person who is intoxicated" constitutes 
negligence per se. See Hutchens v. Hankins, 63 N.C. App. 1, 303 
S.E. 2d 584, disc. rev. denied, 309 N.C. 191, 305 S.E. 2d 734 (1983). 
However, the nature of the alleged negligence of the defendant 
does not alter the effect of plaintiffs contributory negligence. 

Contributory negligence is such an act or omission on the 
part of the plaintiff amounting to a want of ordinary care 
concurring and cooperating with some negligent act or omis- 
sion on the part of the defendant as makes the act or omis- 
sion of the plaintiff a proximate cause or occasion of the 
injury complained of. 
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Adams v. Board of Education, 248 N.C. 506, 511, 103 S.E. 2d 854, 
857 (1958). Defendant established by the responses to request for 
admissions that  plaintiff was voluntarily intoxicated on the eve- 
ning in question and that his intoxication was a t  least one of the 
proximate causes of his injuries. Plaintiffs act of consuming suffi- 
cient quantities of intoxicants to raise his blood alcohol content to 
the dangerous level approaching a comatose state amounts to "a 
want of ordinary care" which proximately caused plaintiffs in- 
juries constituting contributory negligence as a matter of law. 

Plaintiff asserts that since defendant's violation of G.S. 
18A-305 would, if proven, constitute negligence per se, his own 
contributory negligence in consuming excessive quantities of 
alcohol is not a bar to his recovery. It is a well-established prece- 
dent in this State that contributory negligence on the part of the 
plaintiff is available as a defense in an action which charges the 
defendant with the violation of a statute or negligence per se. 
See, e.g., Poultry Go. v. Thomas, 289 N.C. 7, 220 S.E. 2d 536 
(1975); Stone v. Texas Co., 180 N.C. 546, 105 S.E. 425 (1920). In 
view of this precedent, we conclude that  because plaintiffs ac- 
tions constituted contributory negligence as a matter of law, 
defendant was entitled to judgment as a matter of law. The sum- 
mary judgment appealed from is 

Affirmed. 

Chief Judge HEDRICK and Judge WELLS concur. 

STATE OF NORTH CAROLINA v. ALBERT EUGENE ALSTON 

No. 8418SC784 

(Filed 16 April 1985) 

Criminal Law # 34- prior convictions-inadmissible to show intent 
In a prosecution for larceny of a vehicle, evidence of defendant's convic- 

tions of automobile larceny three, four and fourteen years earlier was not ad- 
missible to establish defendant's intent on the  date of the crime charged. 
Rather, such evidence tended to show defendant's propensity or predisposition 
to  commit the  type of offense with which he is presently charged and its ad- 
mission was prejudicial error. 
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APPEAL by defendant from Watts, Judge. Judgment entered 
26 January 1984 in Superior Court, GUILFORD County. Heard in 
the Court of Appeals 7 March 1985. 

Defendant was arrested for the felonious larceny of a truck 
valued at  $6,900.00. The State presented evidence that a 1983 
Dodge truck owned by Genuine Auto Parts  disappeared from the 
store on 30 July 1984. Officer J. E. Hoover testified that he 
observed the truck being operated by the defendant on the after- 
noon of the same day. The truck was swerving and running stop 
signs, crossed a concrete median and eventually crossed a field 
and collided with a utility pole. 

Defendant, through the testimony of his sister and a 
patrolman, presented evidence of defendant's intoxication, tend- 
ing to negate the specific intent of permanently depriving the 
owner of the vehicle. Defendant did not testify. 

On rebuttal the State presented testimony, over objection, 
from one former and one present prosecutor that defendant had 
been convicted in 1970, 1979, and 1980 of automobile larceny. The 
evidence was admitted to show defendant's intent on 30 July 
1983. 

Defendant was found guilty and sentenced to ten years im- 
prisonment. He appealed. 

Attorney General Rufus L. Edmisten, by Associate Attorney 
J. Allen Jernigan, for the State. 

Appellate Defender Adam Stein, by Assistant Appellate 
Defender Robin E. Hudson, for defendant appellant. 

MARTIN, Judge. 

Defendant assigns error to certain testimony elicited on 
rebuttal by the State. The State on rebuttal introduced evidence 
that defendant had been convicted in 1970, 1979, and 1980 of 
larceny of an automobile. The rebuttal evidence was admitted by 
the court "for no other purpose than as it might bear upon the 
defendant's intent on July 30, 1983." Defendant argues that this 
evidence had no logical relevancy to the issue of defendant's in- 
tent on 30 July 1983, and the trial court committed prejudicial er- 
ror in allowing its admission. We find the admission of this 
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evidence to  be error, and because we cannot say that  the  error 
was harmless to the defendant beyond a reasonable doubt, we 
hold there must be a new trial. 

Among the exceptions to  the general rule that  evidence of 
another crime is inadmissible even though the other offense is of 
the same nature a s  the crime charged is the "intent" exception. 

Where a specific mental intent or s tate  is an essential ele- 
ment of the crime charged, evidence may be offered of such 
acts or declarations of the accused a s  tend to  establish the 
requisite mental intent or state, even though the evidence 
discloses the commission of another offense by the accused. 

S ta te  v. McClain, 240 N.C. 171, 175, 81 S.E. 2d 364, 366 (1954). 
However, evidence of separate criminal activity should be exclud- 
ed when its only logical relevance "is to suggest defendant's pro- 
pensity or predisposition to commit the type of offense with 
which he is presently charged." State  v. Hunt, 305 N.C. 238, 246, 
287 S.E. 2d 818, 823 (19821, quoting, State  v. Shane, 304 N.C. 643, 
654, 285 S.E. 2d 813, 820 (19821, cert. denied, - - -  U.S. ---, 80 
L.Ed. 2d 134, 104 S.Ct. 1604 (1984). 

We believe the evidence of defendant's prior criminal conduct 
in this case a t  best "suggest[ed] defendant's propensity or  predis- 
position to commit the  type of offense with which he is presently 
charged." Id. Defendant's convictions of automobile larceny three, 
four, and fourteen years earlier had no concrete bearing on or 
logical tendency to establish the requisite mental s tate  on 30 July 
1983. The only logical relevancy these prior convictions had to  the 
crime for which defendant was being tried was that  they were 
"similar" and arguably, albeit attenuated, "not too far removed 
from the crime with which defendant was charged," a standard of 
admission expressly disavowed by our Supreme Court in S ta te  v. 
Byrd, 309 N.C. 132, 141, 305 S.E. 2d 724, 731 (1983). 

Because the jury was permitted to  find the requisite mental 
intent to permanently deprive the owner of his vehicle from 
defendant's prior instances of larceny, we are  precluded from say- 
ing the admission of the evidence of these prior crimes was harm- 
less error. We do not discuss the defendant's other assignments 
of error a s  they may not recur a t  a new trial. 
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New trial. 

Judges WEBB and PHILLIPS concur. 

I STATE OF NORTH CAROLINA v. THOMAS EDGAR ROBINSON 

No. 8426SC687 

(Filed 16 April 1985) 

Criminal Law SI 102.8- comment on wife's failure to teetify 
In a prosecution for second-degree murder, the trial court erred during 

closing arguments by not giving a curative instruction after sustaining defend- 
ant's objection to a comment by the prosecutor on defendant's wife's failure to 

I 
testify. 

APPEAL by defendant from Saunders, Judge. Judgment en- 
tered 15 December 1983 in Superior Court, CLEVELAND County. 
Heard in the Court of Appeals 14 February 1985. 

On 16 August 1983 a t  approximately 930 p.m. T. C. Bowden, 
111, age 15, was stabbed to death. Thomas Edgar Robinson, age 
33, was found guilty at a jury trial of second degree murder and 

I was sentenced to forty years imprisonment. 

The State's evidence tended to show that a t  approximately 
7:30 p.m. on 16 August 1983, defendant and the deceased were in- 
volved in a fight a t  the Pine Manor apartment complex where 
both resided. This fight was halted by the apartment manager. 

About 9:30 p.m. the deceased and one of his friends, Trent 
Surratt, were walking around the apartment complex. They saw 
defendant sitting on his car in front of his apartment. While the 
deceased and Surratt were talking to James Green, defendant 
walked down the hill and from behind, hit the deceased in the 
stomach. Surratt testified that afterwards the deceased slumped 
over and that defendant had a knife in his hand. Surratt testified 
that after the defendant stabbed the deceased he said: "I told 
that damn nigger I was going to  get him." An investigator testi- 
fied that a knife was found on defendant's doorstep. 
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The evidence for defendant tended to show that  the defend- 
an t  and James Green were together on 16 August 1983 drinking 
some home brew. Defendant testified that  he saw the deceased 
choking a little girl and when he told him to  leave her alone the 
deceased star ted hitting defendant in the  face. Defendant testi- 
fied tha t  he "had to fight him back" and that  the deceased "beat 
me up pret ty good." After the apartment manager halted the 
fight, defendant's wife helped him into their apartment. 

Defendant testified that  he went to sleep on his couch and 
was awakened by the sound of the windows in the house break- 
ing. His wife and children went out of the back door and he ran 
out of the front door. He was arrested a s  he reached his car. 
Defendant testified that he had never seen the knife that  was in- 
troduced by the State and that  he was not aware of the stabbing 
until informed by police. Defendant's sister, Frances Greenart, 
who recently had lived in defendant's home for three months, tes- 
tified tha t  she had not seen any knives that  looked like the one in- 
troduced by the State  while living with defendant's family. 

From the judgment and sentence of forty years imprison- 
ment, defendant appeals. 

A t t o r n e y  General Edmisten,  b y  Associate A t t o r n e y  David R. 
Minges, for  the State.  

Brenda S. McLain, for the defendant-appellant. 

EAGLES, Judge. 

Defendant first contends that  prejudicial error  was commit- 
ted when the  district attorney, during his closing argument to  the 
jury, commented on the fact that the defendant's wife did not tes- 
tify. We agree. 

During his closing argument, the district attorney argued in 
par t  a s  follows: 

The defendant said, and I asked him on cross examina- 
tion, "Was your wife there right after the fight a t  the apart- 
ment?" "Yes. She helped me into the apartment." "Was the 
wife there when you went to  sleep?" "Yes." "Was your wife 
there when you woke up?" "Yes." Where is the wife? She's 
the one person who can corroborate the defendant's story. 
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She didn't testify. I cannot compel a wife to  testify against 
her  husband. Mr. White could have put her on the  stand- 

MR. WHITE: Now, 1 OBJECT to  that.  

COURT: SUSTAINED. Move along, counsel. 

MR. YOUNG: All right, sir. 

In State v. Thompson, 290 N.C. 431, 226 S.E. 2d 487 (19761, 
the  Supreme Court held: 

The provisions of G.S. 8-57, and decisions of this court, 
interpreting and applying them, impel the conclusion that  
where evidence is rendered incompetent by statute, it is the 
duty of the  trial judge to  exclude it, and his failure to do so 
is reversible error,  whether objection is interposed and ex- 
ception noted or not. Hooper v. Hooper, 165 N.C. 605, 81 S.E. 
933 (1914). In such case it is the duty of the judge to  act on 
his own motion. [Citations omitted.] The rule applies with 
equal force to  the argument of counsel when evidence forbid- 
den by statute  is argumentatively placed before the  jury and 
used t o  the  prejudice of the defense. When this occurs it is 
the  duty of the  judge ex mero motu t o  intervene and prompt- 
ly instruct the  jury tha t  t he  wife's failure t o  testify and the 
improper argument concerning that  fact must be disregarded 
and under no circumstances used t o  the  prejudice of the de- 
fendant. 

Id. a t  447, 226 S.E. 2d a t  496-97. See also State v. McCall, 289 
N.C. 570, 223 S.E. 2d 334 (1976); State v. Ward, 34 N.C. App. 598, 
239 S.E. 2d 291 (1977). 

In the  instant case, when the  objection was made the judge 
merely sustained the  objection and did not make a curative in- 
struction t o  the  jury. His failure to  do so was error  and, on the 
record before us, we cannot say the  error  was harmless. State v. 
Thompson, supra. There must be a new trial. 

Our resolution of this issue disposes of the  appeal and makes 
it unnecessary t o  consider appellant's remaining assignments of 
error.  

New trial. 

Judges ARNOLD and PARKER concur. 
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STATE OF NORTH CAROLINA v. THOMAS ALBERT TAYLOR 

No. 8420SC482 

(Filed 16 April 1985) 

Criminal Law B 138- joinable offense as aggravating factor 
In sentencing defendant for the murder of his sister-in-law, the trial court 

erred in finding as an aggravating factor that the murder "was a course of con- 
duct in which defendant committed an act of violence against another person," 
ie., the murder of his wife, because the wife's murder was joinable with the 
crime for which defendant was being sentenced. G.S. 15A-1340.4(a)(l)(o). 

APPEAL by defendant from Rousseau, Judge. Judgment 
entered 6 January 1984 in Superior Court, ANSON County. Heard 
in the Court of Appeals 5 February 1985. 

The facts involved in this case are undisputed. Defendant 
met his estranged wife a t  a diner. They discussed the payment of 
automobile insurance, and defendant's wife told defendant to 
bring her the premium notice and the money to pay the premium. 
Defendant went home, picked up his mail, and brought it to his 
wife at  her sister's house. Not finding the insurance notice, she 
threw the mail back through the window of defendant's truck. 
Defendant went home again, found the insurance notice, and 
brought it to his wife. When defendant got out of the truck, his 
wife picked up a loaded pistol that was sitting in the front seat. 
Defendant grabbed the pistol, shot his wife, followed her into the 
house, shot his sister-in-law twice, and shot his wife again. Later 
defendant voluntarily confessed to both homicides. 

Defendant was indicted for first degree murder and pled 
guilty to second degree murder of his wife and sister-in-law. At 
his first sentencing hearing he was sentenced to the presumptive 
term, fifteen years, for the murder of his wife, and he received a 
sentence of life imprisonment for the murder of his sister-in-law. 
Defendant appealed from the verdict and judgment imposing the 
life sentence. Our Supreme Court, in State v. Taylor, 309 N.C. 
570, 308 S.E. 2d 302 (19831, held that to find as an aggravating fac- 
tor that defendant was armed with or used a deadly weapon at  
the time of the crime was, under State v. Blackwelder, 309 N.C. 
410, 306 S.E. 2d 783 (19831, improper because it was the use of 
evidence necessary to prove an element of the offense to prove an 
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aggravating factor. The case was remanded for a new sentencing 
hearing. , . 

On resentencing the trial judge found the following ag- 
gravating factors: 

The murder was a course of conduct in which the defend- 
ant committed an act of violence against another person. 

The defendant's ability to exercise judgment is impaired 
under stress such that he has a tendency to react impulsively 
and violently and needs restraining to  protect the public. 

The trial judge found the following factors in mitigation: 

The defendant has no record of criminal convictions. 

The defendant was suffering from a mental or physical 
condition that was insufficient to constitute a defense but 
significantly reduced his culpability for the offense; to wit: 
chronic brain syndrome. 

Prior to arrest or a t  an early stage of the criminal proc- 
ess, the defendant voluntarily acknowledged wrongdoing in 
connection with the offense to a law enforcement officer. 

The court found the aggravating factors outweighed the 
mitigating factors and imposed a sentence of fifty years. 

Attorney General Edmisten by Assistant Attorney General 
Thomas J. Ziko for the State. 

Taylor and Bower by H. P. Taylor, Jr., and George C. Bower, 
Jr., for defendant appellant. 

PARKER, Judge. 

Defendant assigns as  error the finding in aggravation that 
"[Tlhe murder was a course of conduct in which defendant com- 
mitted an act of violence against another person." 

General Statute 15A-1340.4(a)(lNo) prohibits, as an ag- 
gravating factor, convictions for offenses "joinable, under G.S. 
Chapter 15A, with the crime or crimes for which the defendant is 
currently being sentenced." This prohibits the trial judge from 
considering that defendant committed the joinable offense as an 
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aggravating factor. State v. Lattimore, 310 N.C. 295, 311 S.E. 2d 
876 (1984); State v. Puckett, 66 N.C. App. 600, 312 S.E. 2d 207 
(1984); State v. Winnes, 66 N.C. App. 280, 311 S.E. 2d 594 (1984). 

In State v. Lattimore, supra, the defendant pled guilty to at- 
tempted robbery with a firearm and second degree murder. Both 
sentences exceeded the presumptive term, and defendant ap- 
pealed his life sentence for second degree murder pursuant to 
G.S. 15A-f444(al). Defendant assigned as error the trial court's 
finding in aggravation that the victim of the attempted armed 
robbery was killed. Our Supreme Court agreed, holding that to 
permit the trial judge to find, as an aggravating factor, that 
defendant had committed the joinable offense would "virtually 
eviscerate the purpose and policy of the statutory prohibition." 
State v. Lattimore, 310 N.C. at  299, 311 S.E. 2d at  879. Similarly, 
in the instant case, the "act of violence against another person," 
i.e., the murder of defendant's wife, cannot be considered an ag- 
gravating factor in sentencing defendant for the murder of his 
sister-in-law. For this reason we remand the case for resentenc- 
ing. 

Defendant brings forward several other assignments of error 
which are either without merit or relate to clerical errors which 
are not likely to reoccur on resentencing. 

The weighing of aggravating and mitigating factors is within 
the sound discretion of the trial judge. State v. Davis, 58 N.C. 
App. 330, 293 S.E. 2d 658, review denied, 306 N.C. 745, 295 S.E. 
2d 482 (1982). In the instant case, however, where an aggravating 
factor was incorrect, the trial judge could not have properly 
balanced the aggravating and mitigating factors, and the case 
must be remanded for resentencing. State v. Ahearn, 307 N.C. 
584, 300 S.E. 2d 689 (1983). 

Vacated and remanded for resentencing. 

Judges ARNOLD and EAGLES concur. 
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IN THE MATTER OF: RICHARD ALLAN THOMPSON 

No. 8412DC908 

(Filed 16 April 1985) 

Infants @ 20- juvenile delinquent-commitment to consecutive terms of detention 
The trial court had common law authority to commit a juvenile to con- 

secutive terms of detention. 

APPEAL by respondent from Guy, Judge. Order entered 31 
May 1984 in District Court, CUMBERLAND County. Heard in the 
Court of Appeals 14 March 1985. 

On 14 October 1983, the respondent was committed to  a max- 
imum security detention facility of the Department of Human Re- 
sources Division of Youth Services for a term of two years. On or 
about 14 April 1984, while he was in detention a t  t he  C. A. Dil- 
lon School, t he  respondent assaulted an employee of the  training 
school and damaged the certain real property belonging to  the 
school. He  was adjudicated t o  be a delinquent juvenile because of 
these actions. On 31 May 1984, a t  his disposition hearing the court 
committed the  respondent to  the Department of Human Re- 
sources for an indefinite period. The court further ordered that  
this commitment was t o  run consecutively t o  the  commitment 
which t h e  respondent was already serving. From the  dispositional 
order, respondent appealed. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Robert E. Cansler, for the State. 

Assistant Public Defender Michael J. O'Foghludha for re- 
spondent appellant. 

ARNOLD, Judge. 

The sole question presented for review is whether the court 
erred in the  disposition of the  respondent's case by committing 
him t o  t he  residential facilities provided by the  division of youth 
services for a term commencing a t  the expiration of the  commit- 
ment which he was serving a t  the time the  offense was commit- 
ted. Finding no error  in the court's order, we affirm. 
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The respondent argues that  he cannot be committed to  con- 
finement for consecutive terms because such a commitment is not 
authorized by G.S. 7A-647, 648, 649, or 652. He also contends that  
"to permit consecutive commitments would run counter t o  much 
of the philosophy of the juvenile code." 

In North Carolina the common law is controlling unless i t  has 
been repealed or modified by statute. Hoke v. Greyhound Corp., 
226 N.C. 332, 38 S.E. 2d 105 (1946). Our court's authority t o  com- 
mit offenders to consecutive terms of confinement is well estab- 
lished under the North Carolina common law. See State  v. 
Mosteller, 3 N.C. App. 67, 164 S.E. 2d 27 (1978). The juvenile code 
does not contain any provision which prohibits the commitment of 
a juvenile t o  consecutive terms of detention. Absent an express 
prohibition we find the  common law rule controlling. 

Furthermore we reject respondent's contention that  con- 
secutive commitments a r e  contrary to  the philosophy of the 
juvenile code. If the reasoning urged by the respondent was ac- 
cepted i t  would mean that  once a juvenile had been committed to 
a detention facility or  training school he would be free to  commit 
whatever other illegal acts he so chose knowing that  he could not 
receive any additional punishment for his action. We do not be- 
lieve that  this was the intention of the legislature when i t  
adopted the juvenile code. 

For the above stated reasons we hold that  the order ap- 
pealed from is 

Affirmed. 

Judges PHILLIPS and COZORT concur. 



COURT O F  APPEALS 

Sides v. Duke University 

R. MARIE SIDES v. DUKE UNIVERSITY, GLORIA FARMER, MEREL 
HARMEL, AND JOHN MILLER 

No. 8314SC1308 

(Filed 7 May 1985) 

1. Master and Servant § 10.2- employment at will-action for wrongful dis- 
charge recognized 

Plaintiff's complaint stated an enforceable claim against defendant Duke 
Hospital, but not against two other parties who did not employ her, for 
wrongfully discharging plaintiff from her employment in retaliation for her 
refusal to testify falsely or incompletely in a medical malpractice case. Plaintiff 
alleged that she had been a nurse anesthetist a t  Duke University Medical 
Center; she had refused to  administer drugs she considered dangerous; the 
doctor ordering the drugs administered them personally; the patient suffered 
permanent brain damage and a lawsuit was filed by his estate; plaintiff was ad- 
vised by physicians who worked for Duke and by Duke's attorneys that she 
should not tell all of what she had seen; plaintiff testified fully and truthfully 
a t  her deposition and a t  trial; another nurse anesthetist who had withheld in- 
formation a t  her deposition testified more fully a t  trial; the jury returned a 
verdict for the estate; the doctors involved in the lawsuit encouraged hostile 
attitudes toward plaintiff and many of the doctors a t  Duke became hostile 
toward plaintiff; plaintiffs supervisor refused to help her deal with these 
hostilities; plaintiff was told that she had an abusive attitude and that her 
work would be closely monitored; plaintiff was not given specific examples of 
her poor performance, despite her repeated requests; and plaintiff was finally 
discharged. 

2. Master and Servant § 10.2- wrongful discharge-action for breach of contract 
Plaintiff's complaint stated a claim for breach of contract where she al- 

leged that she came to Duke University Medical Center from Michigan to  ac- 
cept a position as a nurse anesthetist because she was assured that nurse 
anesthetists a t  Duke could not be discharged for reasons other than in- 
competence and that she was discharged in retaliation for her refusal to testify 
falsely or incompletely in a medical malpractice case. Even if the employment 
contract was a t  will, plaintiff sufficiently alleged a claim for breach of contract 
because Duke had no right to terminate i t  for the unlawful purposes alleged in 
the complaint. 

3. Master and Servant § 13- interference with employment by third party-alle- 
gations sufficient 

Plaintiff stated a claim against two doctors for wrongfully interfering with 
her contractual relationship with Duke University Medical Center where her 
complaint alleged that the doctors maliciously undertook to  have her dis- 
charged because she would not be intimidated into testifying favorably to 
them in a malpractice case and left no grounds for supposing that she was 
fired for any other reason. Plaintiff was not required to use the magic words 
"but for"; moreover, although defendants did have status as "non-outsiders" to  
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some extent because of their work a t  Duke University Medical Center and 
their professional interests in the quality of medical care a t  that  facility, the 
complaint shows that their actions had no conceivable relationship to their 
legitimate interests. 

4. Master and Servant 8 10.3- wrongful discharge and malicious interference 
with contract -punitive damages 

Plaintiff's complaint stated a claim for punitive damages against Duke 
University Medical Center and two doctors based on wrongful discharge and 
malicious interference with contract where she alleged wanton and reckiess 
disregard of her rights by Duke and actual malice by the doctors. However, 
plaintiff's punitive damages claim against one of the doctors and her super- 
visor based on wrongful discharge could not stand because there was no en- 
forceable claim for wrongful discharge against those defendants. 

Judge ARNOLD concurring in the result. 

APPEAL by plaintiff from Lee, Judge. Orders entered 14 Oc- 
tober 1983 in Superior Court, DURHAM County. Heard in the 
Court of Appeals 27 September 1984. 

In  this civil action plaintiff seeks damages from the several 
defendants for terminating, or for wrongfully bringing about the 
termination of, her employment with Duke University. In the 
complaint several different claims for relief a re  asserted against 
various of the  defendants, and all of the  defendants moved to  
dismiss the  complaint pursuant to Rule 12(b)(6) of the N.C. Rules 
of Civil Procedure on the grounds that  i t  failed to  s tate  a claim 
upon which relief could be granted. After a hearing on the mo- 
tions orders were entered dismissing the complaint against each 
of the  defendants, from which the plaintiff appeals. Plaintiff's 
complaint contains the following allegations of fact: 

Until 9 February 1982 plaintiff was employed as  a nurse 
anesthetist a t  Duke University Medical Center (DUMC), a hospital 
operated by defendant Duke University (Duke). Defendant Gloria 
Farmer was the  chief nurse anesthetist a t  DUMC and was plain- 
tiff's immediate supervisor. Defendants Mere1 Harmel and John 
Miller were both physicians specializing in anesthesiology, and 
were also partners in Surgical Private Diagnostic Clinic. Dr. 
Harmel was also chief of the anesthesiology department a t  
DUMC. Plaintiff began work as  a nurse anesthetist a t  DUMC on 1 
November 1970. Before then she worked as  a nurse anesthetist in 
Michigan, and one of the primary inducements for plaintiff leav- 
ing Michigan and taking the job a t  DUMC was job security. She 
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was assured by Duke agents both a t  her job interview and again 
when the job was offered to her that nurse anesthetists a t  DUMC 
could only be discharged for incompetence. This understanding of 
Duke's policy was shared by various other DUMC employees who 
commented on numerous occasions throughout her more than 
eleven years of employment at  Duke that nurse anesthetists could 
only be discharged for incompetence. 

On or about 22 May 1980 the estate of one Larry Downs initi- 
ated a lawsuit against Duke Hospital, Dr. Harmel, Dr. Miller, and 
others. In that action the plaintiff alleged that Larry Downs when 
a patient a t  DUMC had suffered permanent brain damage result- 
ing from the negligent administration of anesthetics by Dr. Miller. 
Mr. Downs had entered DUMC for cleft palate surgery, and when 
he came out of the surgery plaintiff was on duty in the recovery 
room and Dr. Miller instructed her to  administer certain anesthet- 
ics to Mr. Downs to immobilize him. Plaintiff refused to ad- 
minister the anesthetics directed by Dr. Miller because she 
thought those anesthetics would harm the patient and possibly 
cause his death. Dr. Miller nevertheless personally administered 
the drugs to Mr. Downs, who stopped breathing, went into car- 
diac arrest for a time, and suffered permanent brain damage. Dur- 
ing the course of pretrial discovery in that case attorneys for 
Downs' estate took plaintiffs deposition. Before her testimony 
was taken plaintiff was advised by several physicians who worked 
a t  DUMC and by attorneys for Duke and other defendants in that 
suit that she should not tell all that she had seen relating to Mr. 
Downs' treatment; some of the doctors warned her that if she did 
so she "would be in trouble." Pressures like that had already 
caused another nurse anesthetist a t  DUMC to  withhold informa- 
tion a t  her deposition. In spite of this when her testimony was 
taken plaintiff testified fully and truthfully. 

After the deposition many of the physicians a t  DUMC, par- 
ticularly Doctors Harmel and Miller, began to adopt hostile at- 
titudes toward her. When the case was tried in November 1981 
plaintiff again testified fully and truthfully and the nurse 
anesthetist who earlier withheld some information testified more 
fully. The jury returned a verdict in favor of Mr. Downs' estate in 
the amount of $1,750,000. Dr. Harmel viewed plaintiff as the per- 
son who had caused them to lose the case. Concerned that her 
testimony in the case might cause difficulties in her work with 
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some of the doctors a t  Duke, plaintiff asked chief nurse Farmer to 
inform her of any complaints about her work so that she could ad- 
dress them. Ms. Farmer refused to  do this. After the Downs trial 
some physicians displayed a hostile attitude toward plaintiff and 
some refused to work with her. Dr. Miller told other physicians 
that  they should have nothing to do with her, and Dr. Harmel en- 
couraged these hostile attitudes toward plaintiff. These hostilities 
made the performance of plaintiff's job duties almost impossible 
and she asked her chief, Ms. Farmer, to assist her in dealing with 
them, but she again refused. On 20 January 1982 Ms. Farmer 
called plaintiff into a meeting with Dr. Lennart Fagreus; a t  that  
meeting plaintiff was advised that her job performance was poor 
in several respects, that  she had "an abusive attitude," and that  
her work would be closely monitored for three months. Since her 
practices then were substantially no different from what they had 
been during her preceding eleven years a t  Duke, she asked for 
specific examples of the poor performance generally alluded to, 
but none were given. On or about 22 January 1982 Ms. Farmer 
wrote plaintiff a letter reiterating the complaints and offered to 
help her improve her work. This offer of help was accepted by 
plaintiff in a return letter, in which she again requested that 
specific instances of her poor performance be given to her; but 
Ms. Farmer never informed her of any specific instances of poor 
job performance. On 9 February 1982 Ms. Farmer called plaintiff 
into a meeting with Dr. Harmel and informed her that she was 
discharged immediately. 

In her complaint plaintiff also claims that: In discharging her 
Ms. Farmer acted as an agent of Duke; Dr. Harmel encouraged, 
supported and approved the discharge and was an agent of Duke 
in so doing; the efforts of Doctors Miller and Harmel to discredit 
her with other doctors were substantial contributing factors to 
her discharge; she always performed her work competently and 
responsibly; her discharge was in retaliation for her testifying 
truthfully and completely in the Downs lawsuit; and as a result of 
her discharge plaintiff has not been able to find similar work a t  
other medical facilities and has lost income and fringe benefits of 
substantial value. 

Based on the foregoing allegations, plaintiff seeks to  enforce 
five claims for relief, as  follows: First Claim-that there was 
a contract with Duke not t o  discharge her for any cause other 
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than incompetent performance of her duties, and the discharge 
breached the contract, for which she is entitled to  compensatory 
damages from defendants Duke, Farmer and Harmel; Second 
Claim-that her discharge in retaliation for testifying fully and 
truthfully in court was a wrongful discharge in violation of public 
policy, entitling her to compensatory damages from defendants 
Duke, Farmer and Harmel; Third Claim- that the acts and efforts 
of Doctors Harmel and Miller were carried out for the malicious 
purpose of accomplishing her discharge and interfering with her 
contractual and economic relations with Duke, for which she is en- 
titled to  compensatory damages from them; Fourth Claim - that  
her wrongful discharge in retaliation for truthfully testifying in 
court was a wanton and reckless violation of public policy and her 
rights, for which punitive damages should be assessed against 
defendants Duke, Farmer and Harmel; and Fifth Claim- that  the 
acts and efforts of Doctors Miller and Harmel t o  bring about her 
wrongful discharge and interfere with her contractual relations 
were done with actual malice, thereby entitling her to punitive 
damages from them. 

Edelstein, Payne and Jordan, by M. Travis Payne, for plain- 
tiff appellant. 

Powe, Por ter  & Alphin, by N. A. Ciompi and William E. 
Freeman, for defendant appellees Duke University and Gloria 
Farmer. 

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, by 
James  G. Billings, Susan M. Parker, and Susan E. Rector, for de- 
fendant appellees Mere1 Harmel and John Miller. 

The North Carolina Academy of Trial Lawyers, by Kathy A. 
Klotzberger, a s  amicus curiae. 

PHILLIPS, Judge. 

Does the complaint which alleges that  plaintiff was dis- 
charged from her job a t  Duke University Medical Center in 
retaliation for her refusal to withhold testimony or testify un- 
truthfully in a lawsuit against some of the defendants s tate  a 
claim for relief against any of the defendants? That is the only 
question presented by this appeal. Plaintiff contends that  she has 
pleaded legally enforceable claims for relief in both tort  and con- 
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tract against various of the defendants. We consider first whether 
plaintiff has pleaded a claim for relief in tort  for wrongful dis- 
charge. 

[I] At  the threshold we are  confronted by the decision of this 
Court in Dockery v. Lampart Table Co., 36 N.C. App. 293, 244 
S.E. 2d 272, disc. rev. denied, 295 N.C. 465, 246 S.E. 2d 215 (1978). 
In that  case, speaking through Judge Mitchell, now Justice Mitch- 
ell, this Court held that an employee a t  will in this State  has no 
enforceable claim against his employer for "retaliatory dis- 
charge," an action that many courts in this country have recog- 
nized and enforced under various circumstances. The plaintiff in 
that case, so he alleged, was discharged in retaliation for filing a 
workers' compensation claim against his employer. The general 
common law rule, of course, in this and other jurisdictions, a s  the 
plaintiff recognized, is that when a contract of employment does 
not fix a definite term the employment is terminable without 
cause a t  the will of either party. Bishop v .  Wood, 426 U.S. 341, 48 
L.Ed. 2d 684, 96 S.Ct. 2074 (1976); Smith v. Ford Motor Co., 289 
N.C. 71, 221 S.E. 2d 282 (1976). The plaintiff in Dockery argued 
that  notwithstanding the general rule the Court should and could 
recognize plaintiffs wrongful discharge action either on the 
ground that  i t  was authorized by statute or on the ground that 
public policy required it. His main reliance was on the case of 
Frampton v .  Central Indiana Gas Co., 260 Ind. 249, 297 N.E. 2d 
425 (1973), where, on facts similar to Dockery, the Indiana 
Supreme Court carved out a "retaliatory discharge" exception to 
the common law doctrine that  contracts of an indefinite duration 
are  terminable a t  will and without legal recourse. Plaintiff point- 
ed out that  the Indiana Workers' Compensation Law provided, as  
did the North Carolina Workers' Compensation Act through G.S. 
97-6, that  no employer could avoid its obligation under the law by 
any agreement, rule, regulation or other device; and that the 
Frampton court viewed the discharge by the employer in retalia- 
tion for the employee filing a workers' compensation claim as a 
"device" for avoiding its obligations under the law, since its in- 
evitable effect would be to discourage other injured workers from 
filing claims, and therefore wrongful and actionable. 
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In rejecting this argument the Dockery court noted that: The 
decision of the Indiana Supreme Court in Frampton was based 
upon its approval of the retaliatory eviction defense which many 
courts permit in tenancy a t  will eviction cases and that this de- 
fense had been disapproved by this Court in Evans v. Rose, 12 
N.C. App. 165,182 S.E. 2d 591, cert. denied, 279 N.C. 511,183 S.E. 
2d 686 (1971). The Court concluded that  "failure of the General 
Assembly to  specifically provide the claim for relief alleged by 
the plaintiff was an indication of its intent that no such claim be 
created." 36 N.C. App. a t  300, 244 S.E. 2d a t  277. In so concluding, 
the Court may not have read the legislative intent as  to retalia- 
tory discharge actions aright. In all events a t  the next session 
after the Dockery decision came down the General Assembly ex- 
pressly authorized actions by employees demoted or discharged in 
retaliation for instituting a workers' compensation proceeding in 
good faith or for testifying in regard to it. G.S. 97-6.1. At that 
same session the General Assembly also authorized the affirma- 
tive defense of retaliatory eviction in certain summary ejectment 
cases. G.S. 42-37.1. The alacrity with which the legislature acted 
in both of these fields after that  deficiency in the statutes was 
pointed out tends to show, we think, that the legislature is not a t  
all adverse to courts of this State entertaining actions based on a 
violation of policies that have been enacted or otherwise estab- 
lished for the protection and benefit of the public. And we must 
say that no rational reason for the legislature generally opposing 
the enforcement of its enactments by the civil courts occurs to us, 
and would think that in the absence of a declaration to the con- 
trary i t  should be assumed that the legislature favors the enforce- 
ment of the law by all legitimate and customary means, including 
suits in the civil courts in proper cases. 

But whether or not the Dockery refusal to recognize an ac- 
tion for retaliatory discharge has been undermined by those 
enactments of the General Assembly, the public policy considera- 
tions that affect this case are much more compelling than those 
that affected that case. Though the public has a strong interest in 
allowing workers to pursue their statutory remedies for workers' 
compensation without being in fear of losing even greater bene- 
fits-their jobs and means of livelihood-if they do, the public 
interest in preventing the obstruction of justice is greater still. 
Perjury and the subornation of perjury were both felonies a t  com- 
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mon law and are  so punishable by G.S. 14-209 and G.S. 14-210. The 
intimidation of witnesses was an offense a t  common law and is 
punishable by G.S. 14-226 as a misdemeanor. These offenses a re  
also an affront to the integrity of our judicial system, an impedi- 
ment to the constitutional mandate of the courts to administer 
justice fairly, and a violation of the right that all litigants in this 
State  have to  have their cases tried upon honest evidence fully 
given. Indeed, as every citizen of ordinary intelligence must sure- 
ly know, under our law before any witness can testify in any civil 
or criminal case he must solemnly affirm or swear that  the evi- 
dence given by him "shall be the truth, the whole truth, and 
nothing but the truth." G.S. 11-11. Because of these distinctions 
we do not view Dockery as  controlling this case, and believe that 
t o  deny that  an enforceable claim has been stated in this instance 
would be a grave disservice to  the public and the system of law 
that  we are  sworn to  administer, no principle of which requires 
that  civil immunity be given to  those who would defile or corrupt 
it. 

I t  is generally agreed that  the terminable-at-will doctrine was 
the prevailing common law in the latter part of the nineteenth 
century: 

With us the rule is inflexible, that a general or indefinite 
hiring is prima facie a hiring a t  will and if the servant seeks 
to make i t  out a yearly hiring, the burden is upon him to 
establish i t  by proof. . . . [I]t is an indefinite hiring and is 
determinable a t  the will of either party. . . . 

H. G .  Wood, Master and Servant 5 134 (1877) quoted in Feinman, 
The Development of the Employment at Will Rule, 20 Am. J .  of 
Legal History, 118, 126 (1976). But this represented a departure 
from the earlier English common law rule that  contracts of in- 
definite duration were presumed to  be for a year, 2 W. Black- 
stone, Commentaries, 425; Feinman, supra a t  119-22; and a t  least 
one court has questioned whether Wood's statement was sup- 
ported by the authority it cited and was accurate when written. 
Brockmeyer v. Dun & Bradstreet, 113 Wis. 2d 561, 335 N.W. 2d 
834 (1983). 

The common law of North Carolina is the common law of 
England a s  i t  existed when independence was declared in 1776. 
Steelman v. City of New Bern, 279 N.C. 589, 184 S.E. 2d 239 
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(1971). Inasmuch as the terminable-at-will doctrine may not have 
been a part  of the English common law, i t  is thus possible that 
the pedigree of our common law rule is questionable. Never- 
theless, the rule was well suited to  the socio-economic climate 
that necessitated its development, see Comment, A Common L a w  
Act ion for the Abusively  Discharged Employee,  26 Hastings Law 
Journal, 1434, 1440-41 (1975), and, correctly or not, our courts 
have long adhered to the rule. E.g. St i l l  v. Lance, 279 N.C. 254, 
182 S.E. 2d 403 (1971); Tutt le  v. Kernersville Lumber  Co., 263 
N.C. 266, 139 S.E. 2d 249 (1964); May v. Tidewater  Power Co., 216 
N.C. 439, 55 S.E. 2d 308 (1939). S e e  generally, Note, Workers '  
Compensation-Retaliatory Discharge- The  Legislative Response 
to  Dockery v. Lampart Table Co., 58 N.C. L. Rev. 629 (1980). 

In recent years, the rule has come under increasing criticism 
from scholars, e.g. Blades, Employment  at  Will  vs. Individual 
Freedom: On Limiting the Abus ive  Exercise of Employer  Power ,  
67 Colum. L. Rev. 1404 (1967); Summers, Individual Protection 
Against  Unjust Dismissal: T ime  for a S ta tu te ,  62 Va. L. Rev. 481 
(1976); Peck, Unjust Discharges f rom Employment:  A Necessary 
Change in the L a w ,  40 Ohio St. L. J. 1 (1979); Note, Protecting 
Employees  a t  Wil l  Against Wrongful  Discharge: The  Public E x -  
ception, 96 Harv. L. Rev. 1931 (1983); Note, Continued Resistance 
to  the  Inclusion of Personnel Policies in Contracts of Employ- 
ment :  Griffin v. Housing Author i ty  of Durham, 62 N.C. L. Rev. 
1326 (1984); Note, Workmen's Compensation-No Private R igh t  of 
Act ion for  Retaliatory Discharge in Nor th  Carolina, 15 Wake 
Forest L. Rev. 139 (19791, a s  being unfair and no longer suited to  
the evolving economic relations between employer and employee. 
Similarly, courts have begun to respond to a perceived need to 
protect non-contract employees from abusive practices by the 
employer. S e e  Comment, Protecting A t  Wil l  Employees  Against  
Wrongful  Discharge: The D u t y  t o  Terminate Only in Good Fai th ,  
93 Harv. L. Rev. 1816, 1818-24 (1980). 

The California case of Petermann  v. International Brother- 
hood, etc., 174 Cal. App. 2d 184, 344 P. 2d 25 (19591, was the 
seminal case in recognizing a limitation on the common law doc- 
trine. There, in a situation involving policy considerations similar 
to the present one, an employee who had been discharged from 
his job for refusing to give false answers t o  a legislative commit- 
tee attempted to sue his employer. The trial court, relying on the 
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terminable a t  will doctrine, granted the employer's motion for 
non-suit. The California Court of Appeals reversed, recognizing 
the  doctrine but holding that  an employer's right thereunder to  
discharge an employee "may be limited by s tatute  or by con- 
siderations of public policy." 174 Cal. App. 2d a t  188, 344 P. 2d a t  
27 (citations omitted). That court expressed the  applicable public 
policy considerations as  follows: 

The presence of false testimony in any proceeding tends to 
interfere with the proper administration of public affairs and 
the  administration of justice. I t  would be obnoxious to the in- 
terests  of the state and contrary to  public policy and sound 
morality to  allow an employer to discharge any  employee, 
whe ther  the employment  be for a designated or unspecified 
duration, on the ground that the employee declined to com- 
m i t  perjury, a n  act specifically enjoined b y  statute.  The 
threat  of criminal prosecution would, in many cases, be a suf- 
ficient deterrent  upon both the employer and employee, the 
former from soliciting and the latter from committing per- 
jury. However, in order to  more fully effectuate the state's 
declared policy against perjury, the civil law, too, must deny 
the  employer his generally unlimited right to  discharge an 
employee whose employment is for an unspecified duration, 
when the  reason for the dismissal is the  employee's refusal to 
commit perjury. T o  hold otherwise would be without reason 
and contrary to  the spirit of the law. The public policy of this 
state as reflected in the penal code sections referred to 
above would be seriously impaired if i t  were to  be held that 
one could be discharged b y  reason of his refusal to commit 
perjury. T o  hold that one's continued employment  could be 
made contingent upon his commission of a felonious act at 
the  instance of his employer would be to  encourage criminal 
conduct upon the part of both the employee and employer 
and would serve to contaminate the honest administration of 
public affairs. This is patently contrary to  the  public welfare. 
The law must encourage and not discourage truthful testi- 
mony. The public policy of this s tate  requires that  every im- 
pediment, however remote to  the above objective, must be 
struck down when encountered. (Emphasis added.) 

174 Cal. App. 2d a t  188-89, 344 P. 2d a t  27. Subsequent cases from 
other s tates  have recognized a common law cause of action in tor t  
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for employees a t  will who are  discharged for reasons that  a re  in 
some way wrongful or socially undesirable. See, e.g., Sheets v. 
Teddy's Frosted Foods, Inc., 179 Conn. 471, 427 A. 2d 385 (1980) 
[quality control director discharged for insistence that  employer 
comply with federal and state  food, drug and cosmetics laws]; Par- 
nar v. Americana Hotels, Inc., 65 Hawaii 370, 652 P. 2d 625 (1982) 
[employee discharged to  prevent testimony before grand jury or 
any subsequent criminal trial]; Palmateer v. International 
Harvester Co., 85 Ill. 2d 124, 421 N.E. 2d 876 (1981) [employee 
discharged for informing police of crimes of another employee and 
agreeing to  testify against him]; Trombetta v. Detroit, Toledo & 
Ironton R.R. Co., 81 Mich. App. 489, 265 N.W. 2d 385 (1978) 
[employee discharged for refusing to alter results of tests  on 
pollution control reports]; Nees v. Hocks, 272 Or. 210, 536 P. 2d 
512 (1975) [employee discharged for failure t o  refuse jury duty]; 
Reuther v. Fowler & Williams, Inc., 255 Pa. Super. 28, 386 A. 2d 
119 (1978) [employee discharged for serving jury duty]; Harless v .  
First National Bank, 246 S.E. 2d 270 (W.Va. 1978) [employee dis- 
charged for efforts t o  make employer comply with s ta te  and fed- 
eral consumer protection credit laws]. 

Cases from other jurisdictions have recognized a cause of 
action when the discharge was in violation of a statute. E.g. 
Frampton v. Central Indiana Gas Co., supra; Murphy v. Ci ty  of 
Topeka-Shawnee County, 6 Kan. App. 2d 488, 630 P. 2d 186 (1981); 
Lally v. Copygraphics, 85 N.J. 668, 428 A. 2d 1317 (1981); Kelsay 
v. Motorola, Inc., 74 Ill. 2d 172, 384 N.E. 2d 353 (1978); Sventco v. 
Kroger Co., 69 Mich. App. 644, 245 N.W. 2d 151 (1976); Texas 
Steel Go. v .  Douglas, 533 S.W. 2d 111 (Tex. Civ. App. 1976). All of 
the above cases involve employees discharged for asserting their 
rights under workers' compensation laws in the particular states. 
I t  should be noted, however, that  not all of the  compensation laws 
involved in these cases specifically provide a remedy, a s  North 
Carolina now does. 

Some courts have recognized the need for a common law 
cause of action for wrongful discharge, but have not met  with ap- 
propriate facts for applying it. E.g. Jackson v. Minidoka Irrigation 
Dist., 98 Idaho 330, 563 P. 2d 54 (1977); Scroghan v.  Kraftco Corp., 
551 S.W. 2d 811 (Ky. 1977); Adler  v. American Standard, 291 Md. 
31, 432 A. 2d 464 (1981); Keneally v .  Orgain, 606 P. 2d 127 (Mont. 
1980); Pierce v. Ortho Pharmaceutical Corp., 84 N.J .  58, 417 A. 2d 
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505 (1980); Ward v. Frito-Lay, Inc., 95 Wis. 2d 372, 290 N.W. 2d 
536 (1980). Still other courts have flatly refused to  recognize a 
limitation or modify the common law doctrine. E.g, Griffith v. 
Sollay Foundation Drilling, Inc., 373 So. 2d 979 (La. App. 1979); 
Jones v. Koegh, 137 Vt. 562, 409 A. 2d 581 (1979). Some have 
refused t o  do so absent a statutory mandate. Lampe v. Presbyte- 
rian Medical Center, 41 Colo. App. 465, 590 P. 2d 513 (1978). 
Dockery v. Lampart Table Co., supra, appears to fall into this last 
category. 

But none of the foregoing discussions of the a t  will doctrine, 
o r  any others that  we have seen, focuses on what we believe is 
the findamental fact upon which the a t  will doctrine rests, a fact 
tha t  is crucial to  this Ease, in our judgment. We refer to the ob- 
vious and indisputable fact that  in a civilized s tate  where 
reciprocal legal rights and duties abound the words "at will" can 
never mean "without limit or qualification," as  so much of the 
discussion and the briefs of the defendants imply; for in such a 
s tate  the rights of each person are  necessarily and inherently 
limited by the  rights of others and the interests of the public. An 
a t  will prerogative without limits could be suffered only in an 
anarchy, and there not for long-it certainly cannot be suffered in 
a society such as ours without weakening the bond of counter- 
balancing rights and obligations that  holds such societies 
together. Thus, while there may be a right to  terminate a con- 
t ract  a t  will for no reason, or for an arbitrary or irrational reason, 
there can be no right to terminate such a contract for an unlawful 
reason or purpose that  contravenes public policy. A different in- 
terpretation would encourage and sanction lawlessness, which law 
by its very nature is designed to  discourage and prevent. We 
hold, therefore, that  no employer in this State, notwithstanding 
that  an employment is a t  will, has the right to discharge an em- 
ployee and deprive him of his livelihood without civil liability 
because he refuses to  testify untruthfully or incompletely in a 
court case, as  plaintiff alleges happened here. One of the merited 
glories of this country is the  multitude of rights that its people 
have, rights that  are  enforced as  a matter  of course by our courts, 
and nothing could be more inimical to  their enjoyment than the 
unbridled law defying actions of some and the false or incomplete 
testimony of others. If we are  to  have law, those who so act 
against the public interest must be held accountable for the harm 
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inflicted thereby; to accord them civil immunity would in- 
congruously reward their lawlessness a t  the  unjust expense of 
their innocent victims. 

We hold, therefore, that  plaintiff's complaint, the allegations 
of which need not be repeated, s tates  an enforceable claim against 
the  defendant Duke for wrongfully discharging her from her 
employment in retaliation for her refusal to  testify falsely or in- 
completely in the case referred to, and that  part  of the order ap- 
pealed from is reversed. But this claim was properly dismissed a s  
to  Ms. Farmer and Dr. Harmel, since i t  is alleged that  her em- 
ployment contract was with Duke University, rather  than either 
of them, and that  part of the  order is affirmed. 

Even if the step we now take should be regarded as  a depar- 
t u r e  from common law and clear precedent, and we do not believe 
tha t  i t  is, it would not be the  first such step that  has been proper- 
ly taken by the  Courts of this State. In Rabon v. Rowan Memorial 
Hospital, Inc., 269 N.C. 1, 152 S.E. 2d 485 (19671, our Supreme 
Court abolished the  common law immunity that  had unjustly and 
irrationally protected charitable institutions from liability for 
negligently injuring patients in hospitals operated by them. This 
was done, so the Court said, because the  rule could not be sup- 
ported by either law or logic and public policy and the interests 
of justice required its abolition. Because the  language there used 
is appropriate to  the situation now before us, we quote the follow- 
ing from Justice Sharp's opinion: 

This Court has never overruled i ts  decisions lightly. No 
court has been more faithful to  stare decisis. In matters in- 
volving title to property, i ts policy has been to  leave changes 
in the  law t o  the legislature. And always i t  has recognized 
"the gravity of the  proposition that  we shall reverse a deci- 
sion of this court" as  Connor, J., said in Mia1 v. Ellington, 134 
N.C. 131, 139, 46 S.E. 961, 963-64, reversing Hoke v. Hender- 
son, 15 N.C. 1. Nevertheless, when the duty has seemed 
clear, it has done so, recognizing tha t  the membership of suc- 
ceeding courts may well regard its membership as  no less 
fallible. . . . As Stacy, J. (later C.J.), said in Spitzer v. 
Comrs., 188 N.C. 30, 32, 123 S.E. 636, 638: "There is no virtue 
in sinning against light or in persisting in palpable error,  for 
nothing is settled until i t  is settled right." Almost a quarter 
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of a century later, Ervin, J., said: "The doctrine of stare 
decisis will not be applied in any event to preserve and 
perpetuate error and grievous wrong." S ta te  v. Ballance, 229 
N.C. 764, 767, 51 S.E. 2d 731. 

269 N.C. a t  20-21, 152 S.E. 2d a t  498. And in Stanback v. Stan- 
back, 297 N.C. 181, 254 S.E. 2d 611 (19791, for the good and suffi- 
cient reasons stated therein, our Supreme Court recognized that 
under certain circumstances the law authorizes an action for in- 
tentionally inflicting emotional distress. 

While i t  is the function of courts t o  interpret rather than 
make law, i t  must nevertheless be borne in mind that  the common 
law is not a collection of archaic, abstract legal principles a s  the 
briefs of the defendants imply-it is a living system of law that, 
like the skin of a child, grows and develops as  the customs, prac- 
tices and necessities of the people it was adopted for change. The 
common law had its genesis in the customs and practices of the 
people, and its genius, as  many of the country's greatest jurists 
and legal scholars have pointed out, is not only its age and con- 
tinuity, but i ts  vitality and adaptability. 

If one were to attempt to write a history of the law in 
the United States, it would be largely an account of the 
means by which the common-law system has been able to 
make progress through a period of exceptionally rapid social 
and economic change. Law performs its function adequately 
only when it is suited to the way of life of a people. With 
social change comes the imperative demand that  law shall 
satisfy the needs which change has created, and so the prob- 
lem, above all others, of jurisprudence in the modern world is 
the reconciliation of the demands, paradoxical and to  some 
extent conflicting, that  law shall a t  once have continuity with 
the past and adaptability to the present and the future. 

Harlan F. Stone, The Common Law in the United States, 50 Harv. 
L. Rev. 4, 11 (1936). See also 0. W. Holmes, The Pa th  of the Law, 
10 Harv. L. Rev. 457 (1897). 

(21 Even if the employment contract was a t  will, for the same 
public policy reasons stated above, we hold that  defendant Duke 
had no right to terminate i t  for the unlawful purposes alleged in 
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the complaint, and that plaintiffs claim for breach of contract 
with resulting damages has been sufficiently alleged against the 
defendant Duke. Thus, this part of the order is reversed, but as 
with plaintiffs claim for wrongful discharge the trial court's 
dismissal of this claim as to the defendants Harmel and Farmer is 
affirmed, because it is not alleged that plaintiff was employed by 
either of them. 

But, according to the complaint, the employment contract 
may not have been a t  will, since it alleges that  plaintiff was 
assured by Duke that she could only be discharged for in- 
competence, these assurances induced her to move here from 
Michigan in order to accept the job offer, and were part of her 
employment contract. In Tuttle v. Kernersville Lumber Co., 263 
N.C. 216, 139 S.E. 2d 249 (1964), our Supreme Court by quoting 
with apparent approval certain provisions of 56 C.J.S. Master and 
Servant, appeared to recognize that the giving of a consideration 
by the employee in addition to the usual obligation of service can 
give rise to a contract for as long as the services are satisfactori- 
ly performed even though no definite term is agreed to. And this 
Court, citing Tuttle, said this in Burkhimer v. Gealy, 39 N.C. App. 
450, 454, 250 S.E. 2d 678, 682, disc. rev. denied, 297 N.C. 298, 254 
S.E. 2d 918 (1979): 

Generally, employment contracts that attempt to provide for 
permanent employment, or "employment for life," are ter- 
minable a t  will by either party. Where the employee gives 
some special consideration in addition to his services, such as 
relinquishing a claim for personal injuries against the 
employer, removing his residence from one place to another 
in order to accept employment, or assisting in breaking a 
strike, such a contract may be enforced. (Emphasis added.) 

The additional consideration that the complaint alleges, her move 
from Michigan, was sufficient, we believe, to remove plaintiffs 
employment contract from the terminable-at-will rule and allow 
her to state a claim for breach of contract since i t  is also alleged 
that her discharge was for a reason other than the unsatisfactory 
performance of her duties. 

[3] We now consider whether plaintiffs complaint alleges a 
claim for relief against Doctors Harmel and Miller for wrongfully 



346 COURT OF APPEALS [74 

Sides v. Duke University 

interfering with her contractual relationship with Duke. This 
cause of action is recognized in North Carolina, Childress v. 
Abeles ,  240 N.C. 667, 84 S.E. 2d 176 (19541, and will lie even 
though the contract of employment is terminable a t  will. S m i t h  v. 
Ford Motor Co., 289 N.C. 71, 221 S.E. 2d 282 (1976); Fitxgerald v. 
Wolf, 40 N.C. App. 197, 252 S.E. 2d 523 (1979). The elements of 
this action are: (1) that  a valid contract existed between the plain- 
tiff and a third person; (2) that  an outsider to the contract had 
knowledge of the contract; (3) that  the outsider intentionally in- 
duced the third person not to perform his or her contract with 
the plaintiff; (4) that the outsider had no justification for so doing; 
and (5) that the plaintiff suffered damages as  a result. S m i t h  v. 
Ford, supra. Plaintiff's complaint clearly meets these re- 
quirements. I t  alleges that  she had a contract with Duke and had 
worked in her position for more than eleven years. Though not 
specifically alleged, that Doctors Harmel and Miller knew about 
the contract is clearly established by other allegations. And i t  
alleges that: (a) the actions of Doctors Harmel and Miller, already 
described, were taken for the purpose and with the intention of 
causing her discharge; (b) they sought t o  have her discharged in 
retaliation for her truthful testimony in a lawsuit involving them; 
(c) their actions were "material" and "substantial contributing fac- 
tors" in her discharge; and (d) she has suffered damages a s  a 
result of the discharge. 

Defendants Harmel and Miller contend that the complaint 
against them is deficient in several respects. They contend that 
plaintiff must allege that her damages would not have occurred 
"but for" their actions and that  her complaint is fatally defective 
for failing to  so allege. In support of this contention they cite us 
to the cases of S m i t h  v. Ford Motor Co., supra, Spartan E q u i p  
m e n t  Co. v. A i r  Placement Equipment  Co., 263 N.C. 549, 140 S.E. 
2d 3 (19651, and Lloyd v. Carnation Co., 61 N.C. App. 381, 301 S.E. 
2d 414 (19831, among others. This contention is rejected. In our 
reading of the cited cases and others, we detect no mandate for 
the use of the magic words "but for," the dicta in Lloyd not- 
withstanding. Rather, we read those cases to say that the com- 
plaint in an action for malicious interference with contract must 
clearly allege that the actions of the defendant were the cause of 
the plaintiff's damages and that  the complaint admits of no other 
motive for those actions than malice. Childress v. Abeles, supra 
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requires only that  "the outsider's act caused the  plaintiff actual 
damages." Id. a t  674, 84 S.E. 2d a t  182. (Emphasis added.) This 
may be compared with actions for negligence where the defend- 
ant's actions need only be a proximate cause of plaintiff's alleged 
injury. Hester v. Miller, 41 N.C. App. 509, 255 S.E. 2d 318, disc. 
rev. denied, 298 N.C. 296, 259 S.E. 2d 913 (1979). While the words 
"but for" are in wide usage and undoubtedly meet the re- 
quirements for sufficiently pleading this cause of action, they are  
not the exclusive means of doing so. Plaintiff's complaint clearly 
alleges that Doctors Harmel and Miller maliciously undertook to 
have her discharged from her job because she would not be in- 
timidated into testifying favorably to them in the Downs case and 
leaves no ground for supposing that  she was fired for any other 
reason. If plaintiff can prove her allegations the defendants 
should not be allowed to escape liability because plaintiff's at- 
torneys did not say "but for." To hold otherwise would be to 
return to the type of hypertechnical pleading that our Rules of 
Civil Procedure, G.S. 1A-1, and Rule 1 e t  seq. replaced. Sutton v. 
Duke,  277 N.C. 94, 176 S.E. 2d 161 (1970). 

Defendants Harmel and Miller further contend that  plaintiff's 
action for malicious interference with contract against them was 
properly dismissed because of their s tatus relative to plaintiffs 
contract with Duke. Arguing that  the "primary prerequisite" in a 
cause of action for malicious interference with contract is that the 
defendant be an "outsider" to the contract, they contend that  
their interest in the contract gives them the status of non- 
outsiders and precludes the maintenance of this action against 
them by plaintiff. We disagree. In Smi th  v. Ford Motor Co., 
supra, our Supreme Court noted that  the use of tthe term "out- 
sider" was "peculiar t o  this jurisdiction," 289 N.C. a t  87, 221 S.E. 
2d a t  292. The Court further noted that  the term "appears t o  con- 
note one who was not a party to the terminated contract and who 
had no legitimate business interest of his own in the subject mat- 
t e r  thereof." Id. The Smi th  Court went on to hold that the 
non-outsider s tatus of a defendant was immaterial where the 
allegations in the complaint showed that  defendants' motives for 
procuring the termination of the employment contract were not 
related to his business interest in the contract. That Court 
distinguished the case of Wilson v. McClenny, 262 N.C. 121, 136 
S.E. 2d 569 (19641, wherein plaintiff, the president of a corpora- 
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tion, was dismissed and brought an action against four of the cor- 
porate directors. The S m i t h  Court noted that  the defendants in 
Wilson had a financial interest a s  stockholders in the corporation 
and therefore had a fiduciary duty to insure proper management. 
The case of Dawson v. Radewicz,  63 N.C. App. 731, 306 S.E. 2d 
171 (1983) is distinguishable from the present case for the same 
reason. There, the defendant sheriff recommended against the 
local ABC board employing plaintiff, who had been a deputy in 
the sheriff's department but supported another candidate for 
sheriff in the election that put defendant in office. In making his 
views known to the Board, the Sheriff stated that  it would be dif- 
ficult for him and the plaintiff t o  work together, a s  law enforce- 
ment officers in the same area must, because of their political 
differences. These differences though largely personal were 
viewed by the Court a s  justifying defendant's interference with 
plaintiffs prospective employment, since he was the chief law en- 
forcement officer in the county and he had a legitimate interest in 
promoting effective law enforcement. 

Here, though defendants did have status as  "non-outsiders" 
to some extent because of their work a t  Duke University Medical 
Center and their professional interest in the quality of medical 
care a t  that  facility, the complaint shows that  their actions 
resulting in plaintiff's discharge had no conceivable relationship 
to their legitimate interests, whatever they were. The complaint 
alleges that  defendants were motivated neither by their legiti- 
mate professional interests nor by any deficiency on plaintiffs 
part to  properly perform her duties as  a nurse anesthetist, but by 
their malicious and wrongful desire to retaliate against her 
because of her truthful testimony against them in the Downs 
lawsuit. Taking these allegations as  t rue for the purposes of this 
appeal, a s  we are  required to do, plaintiffs complaint states a 
claim for relief for malicious interference with contract against 
both Doctors Miller and Harmel and this part of the order is also 
reversed. 

[4] In this State, punitive damages can be recovered only for 
tortuous conduct and then only on proof that  the defendant acted 
to cause plaintiff's injury wilfully, with malice, o r  with a reckless 
disregard for plaintiff's rights. Hardy v. Toler, 288 N.C. 303, 218 
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S.E. 2d 342 (1975); Lutz Industries, Inc. v. Dixie Home Stores, 242 
N.C.  332, 88 S.E. 2d 333 (1955). See generally, 5 Strong's N.C.  In- 
dex 3d, Damages $9 11-11.2 (1977 and Supp. 1984). Thus, 
plaintiff's plea for punitive damages in the claims for wrongful 
discharge and malicious interference with contract was appropri- 
ate, since both claims sound in tort  and Duke's wanton and reck- 
less disregard of her rights is pleaded in the former and the 
actual malice of Doctors Harmel and Miller is pleaded in the lat- 
ter. But plaintiff's plea for the  award of punitive damages from 
the defendants Farmer and Harmel in the wrongful discharge 
claim cannot stand in view of our ruling that  no enforceable claim 
for wrongful discharge has been stated against these defendants. 

CONCLUSION AND MANDATE 

The order dismissing the complaint against the defendant 
Gloria Farmer is affirmed. 

The order dismissing the complaint against the  defendant 
Duke University is reversed. 

The order dismissing the complaint against Dr. Harmel is af- 
firmed as to the claims asserted against this defendant in plain- 
tiff's First, Second, and Fourth Claims; but i t  is reversed a s  t o  
the claims stated in plaintiff's Third and Fifth Claims. 

The order dismissing the complaint against the defendant Dr. 
Miller is reversed. 

Affirmed in part;  reversed in part. 

Judge JOHNSON concurs. 

Judge ARNOLD concurs in the result. 

Judge ARNOLD concurring in the result. 

I concur in that  portion of the majority opinion which holds 
tha t  the trial court properly dismissed the plaintiff's complaint 
against the  defendant Farmer. I also concur in those portions 
which hold that  the plaintiff has stated a claim for breach of con- 
t ract  and for tortious interference with contract. 
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While I do not agree with the reasoning found in the wrong- 
ful discharge portion of the majority's opinion, I do believe that 
under the peculiar facts of this case the plaintiff has arguably 
stated a claim based upon her discharge by the defendant Duke 
Hospital. While I would reach this result through a different ap- 
proach, inasmuch as this case involves such important issues and 
since it has been before this Court for over seven months, more 
than twice as long as allowed by our rules, I will not delay i t  any 
longer by writing an in-depth concurring opinion. I will simply 
state that I concur in the result. 

GILBERT ENGINEERING COMPANY V. CITY OF ASHEVILLE, NORTH CARO- 
LINA, A MUNICIPAL CORPORATION. AND O'BRIEN & GERE, INC., A CORPORATION 

No. 8428SC547 

(Filed 7 May 1985) 

1. Contracts @ 21.2- construction contract-responsibility for defects in plans or 
specifications 

A construction contractor who has followed plans and specifications fur- 
nished by the owner or his architect or engineer will not be responsible for 
consequences of defects in those plans or specifications. Absent an agreement 
to the contrary, there is an implied warranty by the owner that the plans and 
specifications are suitable for the particular purpose and that if they are com- 
plied with the completed work will be adequate to accomplish the intended 
purpose. 

2. Contracts @ 21.2- implied warranty of suitability of plans and specifications- 
burden of proving breach 

In order to establish a breach of an  implied warranty of suitability of 
plans and specifications, the contractor has the burden of proving that the 
plans and specifications were adhered to, that they were defective, and that 
the defects were the proximate cause of the deficiency in the completed work. 

3. Contracts $3 21.2; Professions and Occupations @ 1- breach of wuranty of 
suitability of plans and specifications-absence of ultimate findings and conclu- 
sion 

The trial court erred in failing to make ultimate findings and a conclusion 
of law as to whether defendant city breached an implied warranty of suitabili- 
t y  of the plans and specifications for a key wall between the filter building and 
filter beds of a water and sewer treatment facility constructed by plaintiff for 
defendants. The trial court's findings that the design work was done in accord- 
ance with accepted standards and that neither the designer nor defendant city 
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was negligent in designing the facility were insufficient to resolve the issue of 
implied warranty. 

4. Contracts 5 21.2- breach of warranty of suitability of plans and specifica- 
tions - damages 

If, upon remand, the trial court should determine that an implied warran- 
ty  of suitability of the plans and specifications of a key wall constructed by 
plaintiff existed and that defendant city breached such warranty, resulting in 
leakagc in the wall, plaintiff would be entitled t o  recover damages for its work 
performed to  correct the leaks without complying with contract requirements 
for payment for extra work. However, should the trial court find that  the 
leakage did not result from any deficiency in the plans and specifications and 
tha t  the waterproofing was required by plaintiffs obligations under the con- 
tract to construct a watertight wall, plaintiffs failure to comply with provi- 
sions of the contract pertaining to compensation for extra work would bar its 
recovery for additional expenses incurred in waterproofing the key wall. 

5. Contracts 5 21.2- delay in completion of project-acts of contractor rather 
than unsuitable plans-no recovery of withheld liquidated damages and over- 
head expenses 

Where the trial court made findings supported by competent evidence 
tha t  the delay in completion of a waste treatment facility resulted from acts 
and omissions of plaintiff contractor rather than from defendant city's breach 
of an implied warranty of suitability of the plans and specifications for a key 
wall, plaintiff was not entitled to recover liquidated damages and engineering 
fees withheld by defendant or plaintiffs extended overhead expenses. 

APPEALS by plaintiff and defendant O'Brien & Gere, Inc., 
from Allen, C. Walter, Judge. Judgment entered 24 March 1983 in 
Superior Court, BUNCOMBE County. Heard in the Court of Ap- 
peals 16 January 1985. 

Plaintiff Gilbert Engineering Company (hereinafter referred 
t o  a s  "Gilbert") is a North Carolina corporation engaged in 
business as  a heavy construction contractor, particularly in con- 
struction of water and waste treatment facilities. On 17 June 1975 
defendant City of Asheville (hereinafter referred to  as  "City") 
received bids for the construction of improvements to its water 
filtration and distribution facilities. The project, known as "Water 
Facilities, Phase 11," had been designed by defendant O'Brien & 
Gere, Inc. (hereinafter referred to as  "O'Brien & Gere"), a North 
Carolina corporation specializing in engineering and design of 
water and sewage treatment facilities. Under its contract with 
City, O'Brien & Gere was also responsible for supervision of con- 
struction of the project. Gilbert submitted a low bid of 
$5,177,398.00 and was awarded the contract on 26 June 1975. The 



352 COURT OF APPEALS [74 

Gilbert Engineering Co. v. City of Asheville 

contract required that the project be completed within 600 days 
after Gilbert was given a notice to proceed with the work, and 
provided for liquidated damages in the amount of $200.00 per day 
for each calendar day the work was not completed beyond that 
time. The contract further provided that if the work was not com- 
pleted within the time provided, additional engineering and 
inspection fees incurred by City from the specified time of com- 
pletion to the time the project was actually completed would be 
charged to Gilbert and deducted by City from the final payment. 
Gilbert was directed to proceed with the work on 11 August 1975; 
completion was required by 3 April 1977. During the course of 
construction, five extensions of time, aggregating 98 days, were 
granted which extended the date for completion to 10 July 1977. 

Generally, the project called for construction of several struc- 
tures including a filter plant and filter beds, a pumping station, a 
clear well tank and back wash tank, as well as flow monitoring 
stations throughout Buncombe County, piping, equipment, in- 
strumentation, landscaping and paving. The major issue in this 
litigation arises out of the construction of the filter plant, which 
consists essentially of two components: (1) the filter beds and (2) 
the main filter building. These two components are joined by a 
common wall, referred to as the "key wall," which is approximate- 
ly 102 feet in length, 28 feet high and 1 and l/z feet thick. The 
filter beds are  four rectangular concrete tanks into which raw 
water is piped, and is filtered by passing downward through 
several different types of filtering materials in order to remove 
impurities. Adjacent to  these filter beds, separated by the key 
wall, is the main filter building. The key wall, interior and ex- 
terior walls of the filter beds, and the floors of the filter bed and 
filter building are constructed of poured concrete, reinforced with 
steel. 

A number of pipes pass through sleeves in the key wall be- 
tween the filter beds and the filter building in order to permit the 
flow of raw water into, and filtered water out of, the filter beds. 
The key wall between the filter beds and the filter building was 
required, by its nature, to be watertight. The contract between 
Gilbert and City provided, inter alia: 
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MP-250.01. GENERAL. All structures required t o  be water- 
tight and all pressure and gravity piping and pipe lines shall 
be tested by the  Contractor as  directed by the  Engineer. All 
tests  shall be conducted in a manner to minimize interference 
with the progress of the work. 

The Contractor shall notify the Engineer when the  work 
is ready for testing and tests  shall be conducted a s  soon as  
possible thereafter under the  direction of the  Engineer. Per- 
sonnel for reading meters, gauges or other measuring devices 
will be furnished by the  Engineer. All other labor, equip- 
ment, water  and materials, including meters and gauges shall 
be furnished by the  Contractor a t  his own expense. 

MP-250.02. TESTS OF STRUCTURES. Tanks, vaults, wells, and 
other fluid containing structures shall be tested before back- 
filling by filling the  structure with water t o  overflowing, or 
other level a s  directed by the  Engineer, and observing the 
water surface level twenty-four hours thereafter. Exterior 
surfaces shall be examined for leakage, especially a t  construc- 
tion joints. Leakage will be considered to  be within the 
allowable limits for structures when there is no visible sign 
of leakage and where the water surface does not drop more 
than '/z inch during the twenty-four hours leakage test. A 
slight dampness in the  exterior wall surface during the  tes t  
period will not be considered a s  leakage, except in the  case of 
pre-stressed concrete structures. All wall castings, sleeves, 
and other openings shall be plugged temporarily during the 
tes t  period. 

If the  leakage exceeds the  allowable limit, the  work shall 
be repaired by removing and replacing the defective por- 
tions, waterproofing the inside or outside or  by other 
methods a s  approved by Engineer. 

In designing the  project, O'Brien & Gere caused an investiga- 
tion of subsurface soil conditions t o  be made. The results in- 
dicated that  the "footings for the  filter plant will be placed on 
stiff to  very stiff residual soil." These results were furnished to 
Glenn A. Eason, a professional engineer employed by O'Brien & 
Gere to  design the  key wall and its foundation. Eason's design 
was incorporated into O'Brien & Gere's plans and specifications. 
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In February, 1976 Gilbert began excavating for the foundation of 
the key wall. In the course of excavation, Gilbert discovered that 
approximately one-third of the total length of the key wall would 
be founded on rock; the remaining two-thirds of the length of the 
wall would be founded on soil. This condition was made known to 
O'Brien & Gere, which instructed Gilbert to proceed according to 
the original plans and specifications, except for the instruction 
to pour lean Class D concrete to bring over excavated portions of 
the foundation up to subgrade. 

Gilbert proceeded with construction of the key wall and on or 
about 10 May 1977 conducted the initial leakage test on the key 
wall. When the filter beds were filled with water, leakage was 
observed a t  various places in the key wall as well as from and 
around the sleeves through which the pipes passed. Waterproof- 
ing efforts were undertaken by Gilbert and by a subcontractor, 
Western Waterproofing Company. These repairs continued peri- 
odically until 11 June 1978. 

Through periodic payment requests, Gilbert estimated its 
progress in completion of the project. During the period of time 
when the leaks in the key wall were first discovered, other 
aspects of the project, which were not associated with the filter 
building and key wall, were substantially incomplete. As of 30 
April 1977, according to Gilbert's estimates, 73% of the total proj- 
ect had been completed. By 31 July 1977, after the extended com- 
pletion date had passed, Gilbert estimated that the project was 
85% complete. 

On 1 December 1977 Gilbert notified O'Brien & Gere of its 
contention that the leaks in the key wall had been caused by dif- 
ferential settlement of the wall due to its being founded partially 
on rock and partially on soil, and requested additional compensa- 
tion of $36,960.56 and an extension of contract time of 92 calendar 
days for repair of the leaks. The request was denied. On 28 June 
1978, before the project had been finally accepted, Gilbert filed a 
claim with O'Brien & Gere for additional compensation and exten- 
sion of contract time which included, among other items, a re- 
quest for additional compensation of $100,703.32 and additional 
contract time of 187 days for repairs to the key wall. The total ex- 
tension of contract construction time requested was 486 calendar 
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days, and the total extra compensation requested was $176,173.93. 
These requests were also denied. 

The project was certified by O'Brien & Gere as being 
substantially completed on 19 April 1978, and final acceptance of 
the project by City was on 17 August 1978. When final payment 
was made by City, liquidated damages of $56,600.00 ($200.00 per 
day for 283 days from 10 July 1977 until 19 April 1978) and 
engineering expenses of $26,038.73 incurred by City during the 
283 day period were withheld. Legal fees of $2,000.00 were also 
withheld, but were later paid to Gilbert by City. 

On 21 February 1979 Gilbert presented a claim to City for 
the total amount of $128,884.33. The amount included a claim for 
payment of the liquidated damages and engineering fees withheld 
by City, $33,088.62 for extra work involved in repairing leaks in 
the key wall and an alternate method of caulking the sleeves and 
$11,156.98 for services which Gilbert asserted it had performed a t  
the request of City, but which were not required by the contract. 
In addition, Gilbert made a claim for an extension of contract 
time of 405 days to off-set any claim by City of liquidated 
damages and additional engineering fees. 

Gilbert then filed this suit, alleging, among other things, that 
City had breached an implied warranty of suitability of the plans 
and specifications for the key wall. The City answered, denying 
that Gilbert was entitled to additional compensation and asserting 
its right to withhold the liquidated damages and engineering fees 
because of plaintiffs failure to prosecute the work diligently and 
to  complete the work within the time provided by the contract. 

Approximately ten months after filing its original complaint, 
Gilbert filed an amended complaint joining O'Brien & Gere as a 
defendant. Gilbert alleged that O'Brien & Gere had been negli- 
gent in designing the key wall and its foundation. O'Brien & Gere 
denied negligence and pleaded the statute of limitations as a bar 
to plaintiffs claim. O'Brien & Gere, by amended answer, also 
pleaded Gilbert's Application for Final Payment, and the final 
payment by City, as a release of all claims except the amounts 
withheld as liquidated damages and engineering fees. 

This case was called for trial a t  the 14 December 1981 Civil 
Session. At that time, Gilbert was permitted to  amend its corn- 
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plaint to assert an additional claim against City for extended 
overhead in the amount of $163,282.79. Jury trial was waived and 
Judge Allen heard extensive oral testimony and received in evi- 
dence a number of documentary exhibits. 

Judgment was entered 25 March 1983 containing, inter alia, 
the following findings of fact: 

14. The key wall was poured in sections, both vertically 
and horizontally upward from the foundation as provided by 
the plans and specifications. Construction joints were placed 
between the vertical sections as they were erected. A con- 
struction joint or water stop consisted of a thin piece of steel 
one-half of which is imbedded in the face of the first section 
poured and the other half which extrudes out of such section 
along its entire vertical height and then the next section is 
poured over and around the water stop such that one-half of 
the stop is in the first section and one-half is in the second 
section providing a barrier along the entire vertical height of 
the joint to prevent the passage of water through it. Steel 
rods or reinforcing steel were placed vertically and horizon- 
tally in the forms into which the concrete to form the walls 
was poured, the reinforcing rods extending outward from 
each section of wall into the area where the next section 
would be poured thereby tying together each section of the 
wall. 

15. The openings in the wall through which the pipes 
passed from the filter bays into the pipe gallery necessitated 
the caulking around the pipes and the specifications called for 
it to be done through the use of hemp and poured packed 
lead. Because of the manner in which the pipes were placed 
and the distances of the flanges of the pipes from the wall, 
Gilbert employed a third party to apply an alternate method 
of caulking to prevent leakage. 

16. On or about May 10,1977, Gilbert had completed con- 
struction of the filter bays and filter building to a point 
where the water leakage test required under the contract 
section MP-250.02 could be conducted. The filter beds were 
filled with water and the following day Gilbert observed 
various leaks in hairline cracks at  random places in the key 
wall and radiating from sleeves in the key wall and around 
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the  sleeves. Western Waterproofing Company, a company 
employed by Gilbert to  correct the leaks, and Gilbert began 
to attempt to  seal the  leaks in the  wall. After the wall had 
been treated through the joint repair efforts of Western 
Waterproofing Company and Gilbert, the filter beds would be 
refilled to determine if the leaks had been stopped. This 
remedial work was begun on May 29, 1977, and continued up 
and through June 11, 1978, with leaks developing each time 
the bays were refilled. 

17. At the time Gilbert commenced the leakage test  of 
the filter bays, Gilbert was four (4) months behind its own 
revised schedule for completion of the entire project and six 
(6) months behind its original schedule for completion. 

18. Gilbert made a claim for extra compensation and ex- 
t ra  time to complete the contract a s  a result of the leaks on 
approximately June 28, 1978. 

19. Western Waterproofing Company worked on the key 
wall leak repairs approximately twenty weeks of the  sixty- 
two weeks involved in the repairs and charged Gilbert ap- 
proximately $4,900.00 for the repair work it did in connection 
with both the key wall and the caulking of the area between 
the  sleeves and the pipes in the key wall. The most signifi- 
cant leaks in the  key wall were situated around the pipe 
sleeves and several horizontal and vertical construction 
joints. Random cracks and damp spots appeared in various 
areas of the key wall and water leaked through the  key wall 
from the area between the pipes and sleeves which had been 
caulked. There were no cracks in the key wall which extend- 
ed from the catwalk vertically to the base of the key wall 
where the rock underlying the key wall foundation merged 
with the stiff to  very stiff residual soil. 

20. Gilbert and the Engineer knew through their ex- 
perience and expertise that  concrete walls designed in the 
manner of the subject key wall could be expected to  leak and 
that  i t  is the nature of concrete walls t o  shrink as moisture 
created by the water in the concrete escapes resulting in the 
development of cracks in the concrete. 
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21. Differential settlement can occur when a structure is 
placed over two (2) different types of material with each of 
the  materials having a different compressibility rate. 

22. No cracks were evident in the catwalk nor was any 
settlement measured along the key wall. 

26. Throughout the course of the construction project, 
Gilbert submitted periodic estimates for partial payments. In 
the  four (4) requests for payment submitted by Gilbert be- 
tween April 30, 1977 and July 31, 1977, Gilbert acknowledged 
that  the installation of the chain link fencing had not begun, 
the  seeding and mulching was only 60% complete; that  the 
installation of the guardrail had not commenced, the curb and 
guttering, paved ditch concrete flume was only 30% com- 
plete; that  the asphalt paving was only 11% complete; that  
the masonary [sic.] work ranged between 55% and 95% com- 
plete; that  the tile and eppoxy [sic.] flooring ranged from be- 
ing 3% to 50% complete; that the acoustical tile ranged from 
not having been started to  being 80% complete; that the 
miscellaneous steel roofing and glass and glazing were only 
45% complete; that the miscellaneous building specialty 
items ranged from being 25% to  45% complete; that the 
painting throughout the project ranged from being 15% to 
40% complete and that  such other items a s  site grading, site 
work, storm drain piping, structual [sic.] steel, roll up doors, 
yard piping, plant piping, plant valves, raw water pumps, 
high service pumps and instrumentation were not complete 
as  of July 31, 1977. The majority of these incomplete items 
had no relation to  or connection with and were not dependent 
upon the completion of the filter building and by July 31, 
1977, the completion date of July 10, 1977 had already 
passed. On approximately September 26, 1977, the Engineer 
received a revised progress schedule from Gilbert indicating 
that  all work on the project would be completed within five 
(5) weeks or by approximately November 1, 1977. 

27. On November 17, 1977, Gilbert acknowledged its 
responsibility for lack of progress and the failure to have the 
contract completed by July 10, 1977. Some of that  blame was 
placed on the City's request for additional work which Gil- 
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bert contended was not a part of the contract, contingency 
work and weather. Gilbert did not cite or refer to the efforts 
to correct the leaks in the key wall of the filter building as a 
cause of any delay a t  that time. Gilbert made its first retroac- 
tive request for an addition of time of 212 calendar days to 
complete the contract. This request pertained to work which 
had already been completed and no request for additional 
time had been made contemporaneously with the perform- 
ance of the work as required by the contract. Gilbert, for the 
first time on December 1, 1977, blamed the cracks and leaks 
in the key wall of the filter building for the delays associated 
with the entire project. This claim was made by Gilbert more 
than four (4) months after the general contract was to have 
been completed with the inclusion of the 98 calendar days 
having previously [been] granted by the Change Orders. 

28. All Change Orders dealt with various portions of the 
project and on occasion reflected work that had already been 
done by Gilbert before the Change Order was formally ex- 
ecuted; however, Gilbert, the Engineer and the City had 
agreed by written memorandum or orally on all occasions on 
the nature of the work to be done by Gilbert and the amount 
of compensation and extra time it would receive and Gilbert 
commenced the work reflected by the Change Orders after 
receiving instructions from the Engineer to proceed with the 
work. The manner of dealing with extra work, extra compen- 
sation and additional time was governed by the contract pro- 
visions, section G-9.01, section G-3.03, section G-7.08 and 
G-5.04 and the terms were substantially complied with. 

31. The contract between the parties provided that 
Gilbert's application for final payment would constitute a 
release of City from all claims of Gilbert except the claim for 
final payment. The application for final payment was made on 
August 17, 1978 wherein i t  was requested that City pay the 
sums withheld as liquidated damages in the amount of 
$56,600.00, the Engineer fees of $26,038.73 and the $2,000.00 
sum withheld for legal expenses was later repaid to Gilbert. 
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32. The Engineer's design work was done in accordance 
with the accepted standards and practices of engineers work- 
ing in and around Buncombe County, North Carolina. 

33. Gilbert was requested by either Asheville or Gere to 
perform work on the site which Gilbert was not required to 
perform under the base contract. No Change Orders were 
either issued or required for this work and as requested by 
City or Gere, Gilbert performed the following work: 

a. Gilbert repaired the leaks in two (2) existing 
underground pipes a t  a cost of $3,058.50 a t  the request of 
City; 

b. Gilbert lowered underground electric cables passing 
beneath a roadway in order to avoid traffic damage to the 
line a t  a cost of $284.70, at  the request of Engineer; 

c. Gilbert painted certain portions of the buildings at  a 
cost of $55.80, a t  the request of City; 

d. Gilbert repaired and replaced certain pipes and valves 
which carried water and chemicals, at  Gere's request at  a 
cost of $7,073.00. 

Based on his findings of these and other facts, the trial judge 
made the following conclusions: 

1. The causes in this action alleged by Gilbert, Gere and 
the City are not barred by the contractual provisions of the 
contract entered into between the parties, by the statutes of 
limitation, or by law; 

2. The Engineer and the City were not negligent by 
reason of the design of the water treatment facility or any 
part thereof, nor of the Engineer's decision not to redesign 
the filter building when subsurface rock was discovered in 
the area where the eastern foundation of the key wall was to 
be constructed; 

3. The cause for the delay in completion of the contract 
by July 10, 1977 was a direct and proximate result of the acts 
and omissions of Gilbert; 

4. Gilbert's failure to make timely requests for exten- 
sions of time or timely requests for extra compensation for 
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services required by the contract, prevents Gilbert from 
retroactively obtaining any extension of the completion date 
on the contract past July 10, 1977, and prevents Gilbert from 
recovering any amounts from the City or the Engineer for 
repair work associated with leaks in the key wall and with 
caulking the pipe sleeves and its claim for extended over- 
head. In this regard Gilbert failed to comply with the terms 
of the contract or any procedures or standards which had 
been adopted or established by practice by the parties out- 
side the terms of the contract. 

5. That the City was entitled to withhold from its final 
payment to Gilbert the sum of $56,600.00 as liquidated dam- 
ages and $26,038.73 for Engineering fees; 

6. Gilbert is entitled to recover of the City the sum of 
$3,058.50 for services rendered in repairing two (2) under- 
ground pipes which developed leaks, pipes not having been 
damaged by Gilbert or its sub-contractors and having been in 
place prior to the beginning of any construction by Gilbert; 

7. Gilbert is entitled to recover from the City the sum of 
$55.80 for painting work done by Gilbert which was outside 
the scope of the contract; 

8. Gilbert is entitled to recover of Gere the sum of 
$284.70 for relocating an electric line passing beneath the 
roadway, said work having been done at  Gere's request. 

9. Gilbert is entitled to recover of Gere the sum of 
$7,073.00 for reinstalling a waterline, chemical feedline, 
valves and paving the roadway across the work to the water- 
line, chemical line and valves. All work having been done 
upon Gere's request and not being chargable [sic.] to the City 
since the leaks which had developed at  the junction of the 
lines was caused by fault in the design which was Gere's 
responsibility. 

Gilbert was awarded a recovery against City in the amount 
of $3,114.30 and against O'Brien & Gere in the amount of 
$7,357.70. Gilbert appeals from the denial of its claims for ex- 
penses incurred in connection with the repairs to the key wall 
and for the payment of the liquidated damages and engineering 
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fees withheld by City. O'Brien & Gere appeals from judgment 
against it. 

Raymer, Lewis, Eisele, Patterson and Ashbum, by Douglas 
G. Eisele, for plaintiff appellant. 

Bennett, Kelly and Cagle, by Harold K. Bennett, and William 
F. Slawter, City Attorney, for defendant appellee City of Ashe- 
ville. 

Kennedy, Covington, Lobdell and Hickman, by Wayne Huckel 
for defendant appellee/cross appellant, O'Brien & Gere, Inc. 

MARTIN, Judge. 

The dispositive question presented by Gilbert's appeal is 
whether the trial court's findings of fact and conclusions of law 
are sufficient to support its judgment denying Gilbert recovery 
against City on its claims relating to repairs to the key wall. 
Because the trial court failed to address an essential issue raised 
by the pleadings and the evidence, we conclude that the judgment 
is deficient and remand the case to the trial court. 

In its amendment to the complaint, Gilbert alleged that City, 
in presenting the plans and specifications for the key wall, im- 
pliedly warranted that if Gilbert constructed the key wall as re- 
quired by the plans and specifications, that i t  would be fit for the 
purposes intended, i.e., the containment of water in the filter 
beds. Gilbert further alleged that it constructed the key wall as 
required and that, nevertheless, the key wall permitted the 
leakage of water. Thus, Gilbert alleged, the City breached its im- 
plied warranty causing Gilbert to incur expense in repairing the 
leaks and delaying its completion of the project. City denied the 
existence of any warranty and denied the allegations of breach. 

[I, 2) The general rule is that a construction contractor who has 
followed plans and specifications furnished by the owner, or his 
architect or engineer, will not be responsible for consequences of 
defects in those plans or specifications. Annot., 6 A.L.R. 3d 1344 
(1966). North Carolina has expressly adopted the general rule. Bd. 
of Education v. Construction Corp., 50 N.C. App. 238, 273 S.E. 2d 
504, aff'd, 304 N.C. 187, 282 S.E. 2d 778 (1981). The basis for the 
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rule is that, absent an agreement to the contrary, there is an im- 
plied warranty by the owner that the plans and specifications are 
suit8Ble for the particular purpose, and that  if they are complied 
with the completed work will be adequate to  accomplish the  in- 
tended purpose. See United States v. Spearin, 248 U.S. 132, 63 
L.Ed. 166, 39 S.Ct. 59 (1918); Annot., 6 A.L.R. 3d supra. In order 
to establish a breach of such an implied warranty, the burden of 
proof is on the contractor to  prove that  the plans and specifica- 
tions were adhered to, that they were defective, and that the 
defects were the proximate cause of the deficiency in the com- 
pleted work. 

The evidence presented with respect to these facts was con- 
flicting. Gilbert's evidence tended to  show that  i t  constructed the 
key wall in strict compliance with the plans and specifications, 
but that  cracks developed a t  construction joints and around pipe 
sleeves, causing leakage. Gilbert also offered evidence that due to 
the design of the piping, the flanges on the filter building side of 
the key wall were located too near the wall to  permit the conven- 
tional method of caulking provided for by the plans, so that an 
alternative, and more expensive, method of caulking had to be 
employed. A structural engineer testified for Gilbert that, in his 
opinion, the leakage was caused by differential settlement of the 
key wall due to its being founded partially in rock and partially 
on soil, and that the design did not include provisions for differen- 
tial settlement or varying subsoil conditions. Gilbert's project 
manager testified that had the leakage problems not been en- 
countered, Gilbert could have achieved substantial completion by 
14 October 1977, 187 days earlier than i t  was actually achieved. 
Defendants O'Brien & Gere and City offered evidence tending to 
show that throughout the project, Gilbert's rate of progress fell 
progressively behind the contract schedule due to Gilbert's 
failure to assign sufficient men and equipment to the project, so 
that  the problems experienced by Gilbert with the key wall 
leakage had no effect on the overall completion date. Defendants 
also offered evidence that Gilbert had not installed the piping ac- 
cording to the specifications, that the conventional method of 
caulking the pipes in the sleeves could have been accomplished, 
and that a number of the leaks were due to improper caulking. 
They also offered evidence that a concrete wall, such as this key 
wall, cannot be designed to avoid all leakage and that Gilbert 
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knew or should have known, when i t  submitted its bid and en- 
tered the contract, that  waterproofing would be necessary in 
order to comply with the contract requirement for a water tight 
structure. The engineer who designed the wall testified that he 
provided for settlement in design of the key wall. Both he and 
another engineer testified that,  in their opinion, differential set- 
tlement had not occurred. 

In cases where the trial judge sits a s  the t r ier  of facts, he is 
required to (1) find the facts on all issues joined in the pleadings; 
(2) declare the conclusions of law arising on the facts found; and 
(3) enter  judgment accordingly. Coggins v. City of Asheville, 278 
N.C. 428, 180 S.E. 2d 149 (1971); G.S. 1A-1, Rule 52(a). The facts re- 
quired to be found are  the ultimate facts established by the 
evidence which are  determinative of the questions involved in the 
action and essential t o  support the conclusions of law reached. 
Quick v. Quick, 305 N.C. 446, 290 S.E. 2d 653 (1982). The require- 
ment is designed to  "dispose of the issues raised by the 
pleadings" and to  permit "a reviewing court to determine from 
the  record whether the judgment-and the legal conclusions 
which underlie it-represent a correct application of the law." Co- 
ble v. Coble, 300 N.C. 708, 712, 268 S.E. 2d 185, 189 (1980) (em- 
phasis supplied). The court's findings of fact a re  conclusive on 
appeal if supported by competent evidence, even though there 
may be evidence to  the contrary. Williams v. Insurance Co., 288 
N.C. 338, 218 S.E. 2d 368 (1975). 

[3] In the case before us, the issue of implied warranty of the 
plans and specifications and the issue of breach of such warranty 
were clearly raised by the amended pleadings and by conflicting 
evidence in the record. Specifically, then, the trial court was re- 
quired to determine whether such a warranty existed (in view of 
City's assertion that  the contract disclaimed warranties), and, if 
so, whether it had been breached by City. The court's findings 
and conclusions do not address these issues. 

The court found that  the key wall was constructed a s  provid- 
ed by the plans and specifications, and that by reason of the 
placement of the pipes, and distances of the flanges from the wall, 
it was necessary for Gilbert t o  employ an alternative method of 
caulking the sleeves. The court also found that random cracks ap- 
peared in various areas of the key wall, resulting in leaks, and 
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that  there were leaks from the area between the pipes and the 
sleeves which had been caulked. These evidentiary findings sup- 
port Gilbert's contention that  the leakage was due t o  no fault of 
its own. On the  other hand, the court found that  Gilbert knew 
that  concrete walls designed in the manner in which the key wall 
was designed could be expected to  develop cracks and to  leak. 
The court also found that  no differential settlement "was 
measured along the key wall." These evidentiary findings support 
City's contention that  the plans and specifications were sufficient 
for the  intended purpose, that  leakage could be expected and that  
Gilbert's obligations under the contract to build a water tight 
structure contemplated the  necessity for waterproofing after the  
wall was constructed. Thus, though there were evidentiary find- 
ings made which could have supported either contention, the 
court failed to  resolve the  issue; the judgment contains no specific 
ultimate finding whether, if an implied warranty did exist in this 
case, there was a breach of it. The absence of these findings 
precluded the trial court from determining their legal effect in i ts  
conclusions of law as is evident by its failure to  include in the  
judgment any conclusion of law addressing the issue of warranty. 
In the  absence of such findings and conclusion, this court has no 
means of determining whether the  trial court's judgment denying 
Gilbert's claims against City, based on breach of implied warran- 
ty, was correct. 

Appellees argue that  the  trial court's Finding of Fact No. 37, 
to  the  effect that  O'Brien & Gere's design work was done in ac- 
cordance with accepted standards, and Conclusion of Law No. 2, 
that  neither O'Brien & Gere nor City were negligent in designing 
the  facility, are  sufficient to  negate the issue of breach of implied 
warranty and to  support the  trial court's judgment. We disagree. 
The cited finding of fact and conclusion of law address the wholly 
separate issue of negligence, which was raised in the pleadings 
and decided in favor of appellees. Gilbert has abandoned i ts  ex- 
ception to  the court's resolution of that  issue. However, the 
court's ruling on the  issue of negligence in design does not 
resolve the issue of implied warranty. Although the existence or 
non-existence of negligence may be pertinent to  the  issue of 
breach of implied warranty, it is not conclusive. Damages for 
breach of implied warranty may be recovered without proof of 
negligence. 
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[4] We must, therefore, remand the case to  the trial court for a 
determination of the issues relating to  implied warranty. Should 
the trial court determine that such a warranty existed, and that it 
was breached by City, resulting in leakage in the key wall, 
Gilbert would be entitled to recover damages, upon proper proof, 
for its work performed in order t o  correct the leaks. Since the 
repairs would have been necessitated by a breach of implied war- 
ranty of the plans, they could not be considered items of extra 
work or a change in the plans. The trial court's Findings of Fact 
Nos. 27 and 28, and Conclusion of Law No. 4, relating to  Gilbert's 
failure t o  comply with contract requirements for payment for ex- 
t ra  work, would not bar Gilbert's recovery. On the other hand, 
should the  trial court find that  the leakage did not result from 
any deficiency in the plans and specifications, and that  the water- 
proofing was required as a part of Gilbert's obligations under the 
contract t o  construct a water tight structure, Gilbert's failure to 
comply with the provisions of the contract pertaining to compen- 
sation for extra work, as  found by the trial court and supported 
by competent evidence, bars its recovery for additional expenses 
incurred in waterproofing the key wall. 

[S] Our holding, however, does not entitle Gilbert t o  recover the 
liquidated damages and engineering fees withheld by City, or to 
recover for extended overhead expenses. The recovery of these 
amounts is sought by Gilbert upon its claim that  a t  least a portion 
of the delay in completing the project was due to the repair of the 
key wall. That issue has been properly resolved against Gilbert 
by the trial court. The court's Conclusion of Law No. 3, excepted 
to  by Gilbert, finds that  the cause for delay in completion of the 
contract resulted from the acts and omissions of Gilbert. Al- 
though denominated a conclusion of law, i t  is, in reality, an 
ultimate finding of fact by the court in that  it was "reached by 
processes of logical reasoning from the evidentiary facts" and not 
by application of fixed rules of law. Quick, supra a t  451, 290 S.E. 
2d a t  657-58, quoting Woodard v. Mordecai, 234 N.C. 463, 472, 67 
S.E. 2d 639, 645 (1951). Although the evidence on this point was 
conflicting, the finding is supported by competent evidence. Don 
Griffin, project manager for O'Brien & Gere, testified a t  length 
about the various delays by Gilbert in completion of the project 
due to  causes not associated with the problems encountered with 
the key wall, and rendered his opinion that  the key wall problems 
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did not delay the overall completion of the project. The finding is 
therefore conclusive and Gilbert's exception is overruled. WiL 
liams v. Insurance Co., supra. We affirm the holding of the trial 
court denying Gilbert's recovery in these claims. 

O'Brien & Gere appeal from the trial court's judgment award- 
ing Gilbert recovery of $284.70 for relocating an electric line and 
$7,073.00 for repairs to chemical feedlines and valves, made 
necessary by fault in design. O'Brien & Gere contends that there 
was no evidence to support the court's Conclusion of Law No. 8, 
that  the electric line was relocated a t  O'Brien & Gere's request, 
or Conclusion of Law No. 9, that the repairs to the chemical line 
and valves were done a t  Gere's request and were occasioned by 
fault in design. At oral argument, Gilbert conceded that O'Brien 
& Gere was entitled to prevail on these points. We have exam- 
ined the record and agree that neither of these conclusions are 
supported by the findings of fact or by evidence in the record. 

As to Gilbert's appeal, the judgment of the trial court is: 

Affirmed in part and remanded for further proceedings con- 
sistent with this opinion. 

As to O'Brien & Gere's appeal, the judgment of the trial 
court is: 

Reversed. 

Judges BECTON and JOHNSON concur. 
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1. Wills O 43- heirs and relatives distinguished 
The court will construe the words "heirs" and "relatives" in a will in the 

technical sense, absent evidence of the testatrix's contrary intent. "Heirs" are 
people entitled to  take under the Intestate Succession Act, while "relatives" 
means either all those persons related by consanguinity or the class of 
relatives entitled to take under the intestacy statutes, excluding the husband 
or  wife. G.S. 2!?-2(4) (1984). 

2. Wills 8 43- devise to nearest (relatives) heirs-construed as nearest heirs 
with husband excluded 

The phrase ". . . nearest (relatives) heirs" in a will left a remainder in- 
terest to the testatrix's heirs with her l ifetenant husband excluded. "Nearest 
heirs" is the controlling phrase because "relatives" is minimized by its 
enclosure in parentheses; however, "relatives" does exclude her husband 
because it refers either t o  thosepersons related by consanguinity or to those 
entitled to take under the Intestate Succession Act, excluding the  husband or 
wife. G.S. 41-6.1 (1984), G.S. 29-2 and -14 (1984), G.S. 29-15(4) and -16 (1984). 

3. Wills g 44- per stirpes distribution erroneous 
A remainder interest in a testatrix's estate was to be distributed to the 

estates of her sisters and brother or to her nieces or nephews where the will 
left a lifetime interest t o  her husband and the remainder to ". . . my nearest 
(relatives) heirs." The estate of the one sister living a t  the time of the 
testatrix's death receives one-third of the remainder interest. Each child of the 
other sister and brother who were alive a t  the time of the testatrix's death, or 
their estates, would receive one-eighth of the two-thirds remainder, or a one- 
twelfth interest. G.S. 29-15(4) and -16(b) (1984). 

APPEAL by plaintiffs from Brown, Judge. Order entered 20 
December 1983 in Superior Court, HERTFORD County. Heard in 
the Court of Appeals 27 November 1984. 

Perry W. Martin and Donnie R. Taylor for plaintiff u p  
pellants. 

Revelle, Burleson, Lee & Reuelle, by L. Frank Burleson, Jr., 
for defendant appellee J.  Guy Revelle, Jr., Executor of the Estate 
of Jessie Mae V Harrison. 
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Cherry, Cherry, Flythe and Overton, by  Thomas L. Cherry, 
Larry S. Overton and Ernest Rawls Carter, Jr., for defendant a p  
pellees Alma Ruth Rideout, Robert A.  Parker, and Margaret Lee 
Parker. 

i BECTON, Judge. 

This declaratory judgment action involves the construction of 
the phrase "to my nearest (relatives) heirs" in the remainder 
clause of a devise, a determination of the class closing date, and a 
distribution of the shares under the Intestate Succession Act 
scheme. The parties are the nieces, nephews, and grandnephews 
of the testatrix. 

On 1 July 1982 the plaintiffs, the five remaining children and 
the two grandchildren of Brownie Irene Vaughan Liverman's only 
brother, Roy Vaughan (deceased 1958), petitioned the trial court 
to construe the provisions of Mrs. Liverman's will. The defend- 
ants in this declaratory judgment action are the children of Mrs. 
Liverman's two sisters, Sally Vaughan Parker (deceased 1949) and 
Hattie Bell Vaughan (deceased 1965). Mrs. Liverman died testate 
on 22 May 1962. She had executed her will on 25 November 1939. 
Apparently, she and her husband, Therrell Liverman, had no 
children. Under the terms of her will, her husband, Therrell 
Liverman, received a life estate in the "house and tract of land" 
on which Mrs. Liverman had lived and in all the "household and 
kitchen furniture" she owned. Therrell Liverman died on 10 
September 1980. The contested remainder interest in the second 
clause of the will is underlined below: 

Second, I give and devise to my beloved husband, Ther- 
re11 Liverman, the house and tract of land on which I now 
reside, and all household and kitchen furniture which I now 
own are [sic] may own at  the time of my death, for his 
natural life and then said property shall pass to my nearest 
(relatives) heirs. 

After a bench trial, the trial court concluded that the plain- 
tiffs and the defendants, Mrs. Liverman's nieces, nephews and 
two grandnephews, were "the owners of the house and tract of 
land . . . per stirpes, and the proceeds derived from the sale of 
said land should be divided per stirpes." The parties had agreed 
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t o  sell the  devised property and to  hold the proceeds in t rust  
awaiting the court-ordered disposition. 

The plaintiffs appeal from the p e r  stirpes distribution. We 
vacate and remand. 

I 

In construing the provisions of a will, the court is guided by 
the intent of the testatrix, as  expressed in her will. Wachovia 
Bank & Trust Co. v. Livengood, 306 N.C. 550, 294 S.E. 2d 319 
(1982). Ordinary words are  to be given their ordinary meaning 
and technical words are  presumed to have been used in a techni- 
cal sense. Clark v. Connor, 253 N.C. 515, 117 S.E. 2d 465 (1960). 

[I] The word "heirs" has a long-established technical meaning. 
" 'An heir, therefore, is he upon whom the law of inheritance 
casts the  estate  immediately on the death of the ancestor.' " 4 W. 
Bowe & D. Parker, Page on the Law of Wills Sec. 34.4, a t  407 
(rev. ed. 1961) (quoting 1 W. Blackstone, Commentaries *201). In 
other words, "heirs" were generally the persons entitled to take 
under the intestacy laws. Since the repeal of the  former intestacy 
laws, the Rules of Descent, N.C. Gen. Stat. Chap. 29 (19501, and 
the s tatute of Distribution, N.C. Gen. Stat.  Sec. 28-149 (1950), and 
the enactment of the Intestate Succession Act (the Act), as 
codified a t  N.C. Gen. Stat. Chap. 29 (19841, an "heir" is technically 
defined a s  "any person entitled to  take real or personal property 
upon intestacy" under the Act. G.S. Sec. 29-2(4) (1984); 1 N. Wig- 
gins, Wills and Administration of Estates  in North Carolina Sec. 
134, a t  241 (2d ed. 1983); see 4 Bowe & Parker, supra, a t  409. The 
Act became effective 1 July 1960 and applies t o  estates of persons 
dying on or after that  date. 1959 N.C. Sess. Laws Ch. 879 Sec. 15. 
Thus, absent words expressing the testatrix' contrary intent, the 
court will construe the word "heirs" in a will in the technical 
sense. 1 Wiggins, supra; Stephens v. Clark, 211 N.C. 84, 189 S.E. 
191 (1937) (decided under repealed statutes); 3 Restatement of the 
Law of Property Sec. 305 (1940). 

"Relatives," when used in a will, has two alternative tech- 
nical meanings, absent evidence of the testatrix' intent t o  have 
the popular meaning govern. Annot., 5 A.L.R. 3d 715 (1966). 
"Relatives," in the popular sense, refers t o  all those persons 
related by consanguinity o r  affinity. 4 Bowe & Parker, supra, Sec. 
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34.25. When used in a will, "relatives" generally means either all 
those persons related by consanguinity or, more frequently, the 
narrower class of relatives entitled to take as heirs under the in- 
testacy statutes, excluding the husband or wife. 1 Wiggins, supra, 
Sec. 134; 4 Bowe & Parker, supra, Sec. 34.25; Annot., 5 A.L.R. 3d 
715 (1966). 

[2] In the case sub judice, the word "nearest" precedes both 
"relatives" and "heirs" in the remainder clause. We must decide 
whether the presence of "nearest" reveals the testatrix' intent to  
circumvent the technical meanings of "relatives" and "heirs." We 
conclude that it does not. 

From the common law it is clear that the phrase "nearest 
heirs" is itself a technical phrase synonymous with "heirs." 
Ratley v. Oliver, 229 N.C. 120, 47 S.E. 2d 703 (1948). The Ratley 
Court restated the long-standing principle that "the words 
'nearest heirs,' standing alone, should be understood in their 
technical sense as denoting an indefinite succession of lineal 
descendants who are to take by inheritance. . . ." 229 N.C. a t  121, 
47 S.E. 2d a t  704. See also Cox v. Heath, 198 N.C. 503, 152 S.E. 
388 (1930) ("those who are heirs are therefore necessarily nearest 
heirs"). 

In Fields v. Rollins, 186 N.C. 221 (19231, our Supreme Court 
held that "nearest relatives" is likewise a synonym for the 
technical phrase "next of kin." Under the common law, the phrase 
"next of kin" in a will has a narrower technical meaning than 
"heirs" or "nearest heirs." Instead, it signifies the extremely 
limited class of the nearest blood relations, thereby excluding 
those persons related by marriage and prohibiting the principle of 
representation, unless there is evidence in the will of the 
testatrix' intent to avoid the technical meaning. In  re Cobb, 271 
N.C. 307, 156 S.E. 2d 285 (1967); Wallace v. Wallace, 181 N.C. 158, 
106 S.E. 501 (1921); 4 Bowe & Parker, supra, Sec. 34.25. In enact- 
ing N.C. Gen. Stat. Sec. 41-6.1 in 1967, the Legislature made "next 
of kin" synonymous with "heirs." G.S. Sec. 41-6.1 (1984) reads: "A 
limitation by deed, will, or other writing, to the 'next of kin' of 
any person shall be construed to be to those persons who would 
take under the law of intestate succession. . . ." (Effective 27 
June 1967.) We note, though, that a will takes effect and speaks 
as of the testatrix' death. Wachovia Bank & Trust Co. v. McKee, 
260 N.C. 416, 132 S.E. 2d 762 (1963). Mrs. Liverman died 22 May 
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1962. Therefore, a t  the time of her death, "next of kin" and, by 
implication, "nearest relatives," still retained their very narrow 
technical common-law meaning. 

From the above analysis, we conclude that  the word "near- 
est" in the remainder clause a t  hand is only an additional element 
of technical language, rather  than a signal of Mrs. Liverman's con- 
t rary intent. Having explored the varying technical meanings of 
"nearest heirs" and "nearest relatives" in effect a t  the time Mrs. 
Liverman's will took effect, we must next determine which phrase 
controls. 

In Mrs. Liverman's will, "relatives" appears in parentheses 
between "nearest" and "heirs." This Court has the discretion to 
transpose words, phrases or clauses and to supply or  disregard 
punctuation to effectuate the intent of the testatrix. Entwistle v. 
Covington, 250 N.C. 315, 108 S.E. 2d 603 (1959); Mewborn v. 
Mewborn, 239 N.C. 284, 79 S.E. 2d 398 (1954) ("When the sense of 
the phrase or clause . . . manifestly requires it"). According 
to commonly-accepted rules of punctuation, parentheses a re  used 
to set  off supplementary or illustrative material; they "tend to 
minimize the importance of the elements they enclose." J. Hodges 
& M. Whitten, Harbrace College Handbook 162 (7th ed. 1977). 
Thus, the  word "relatives" is minimized by its enclosure in paren- 
theses. We therefore a re  persuaded that  "nearest heirs" is the 
controlling phrase. For greater  clarity, we transpose "(relativesl" 
and "heirs." "([R]elativesl" modifies "nearest heirs"; the segment 
should read "nearest heirs (relatives)." Moreover, the words are  
to be given their technical meanings. 

We believe that  our transposition of Mrs. Liverman's words 
effectuates her intent to leave a remainder interest t o  her heirs, 
while excluding her life-tenant husband, Therrell, a non-relative, 
from the  class of remaindermen, for the reasons discussed in 11, 
infra. 

Our courts have long since adopted the general rule of testa- 
mentary construction that  a remainder interest t o  a class de- 
scribed a s  the testatrix' "heirs," "next of kin," or other relatives 
vests immediately upon the testatrix' death and the class is to be 
fixed and determined a t  that  time. White v. Alexander, 290 N.C. 
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75, 224 S.E. 2d 617 (1976); Central Carolina Bank & Trust Co. v. 
Bass, 265 N.C. 218, 143 S.E. 2d 689 (1965); Wit t y  v. Wit t y ,  184 
N.C. 375, 114 S.E. 482 (1922). However, the intent of the  testatrix, 
as  expressed in the will, remains the  cardinal principle of will con- 
structions. Id. 

As discussed in I, the  testatrix' "nearest heirs" consist of 
those persons entitled t o  take upon her intestacy. In construing a 
will with a remainder interest to  a class of the testatrix' "heirs," 
our courts look to  the  intestacy laws in effect a t  the testatrix' 
death t o  determine who the  "heirs" a re  and, equally important, 
the shares they are  entitled t o  take, unless the language of the 
will reveals a contrary intent. Stephens v. Clark, 211 N.C. 84, 189 
S.E. 191 (1937); Freeman v. Knight, 37 N.C. (2 Ired. Eq.) 72 (1841) 
(both decided under earlier statutes); 1 Wiggins, supra, Sec. 134; 
Wachovia Bank & Trust Co. v. McKee; see also L. Simes & A. 
Smith, The Law of Future Interests Sec. 747 (2d ed. 1956); 
Restatement, supra, Secs. 305 and 310; In re Koch, 282 N.Y. 462, 
27 N.E. 2d 10 (1940); 80 Am. Jur .  2d Wills Sec. 1422 (1975). A t  the 
time of Mrs. Liverman's death, the Intestate Succession Act had 
already become effective. 

Under the Act, the  "surviving spouse" is an "heir," and if the 
couple was childless, the  "surviving spouse" is the  sole "heir," 
taking all the  real and personal property. G.S. Secs. 29-2 and -14 
(1984). Thus, a t  the time of Mrs. Liverman's death, her husband, 
Therrell, was her sole "heir." Applying the general rule of testa- 
mentary construction, Mr. Liverman apparently receives both the 
life estate  and the remainder. In Central Carolina Bank & Trust 
Co. v. Bass, the court reviewed the  various approaches taken by 
other jurisdictions when faced with a life tenant being the sole re- 
mainderman a t  the death of the testatrix: 

1) the  will created a vested remainder subject to  the life 
estate,  but excluding the  life tenant,  . . . 2) the  will created a 
vested remainder, the  remaindermen being determined a t  the 
testat[rix]' death, with no exclusion of the life tenant, and the 
mere circumstance that  the devisee of the precedent estate is 
t h e  sole heir is not sufficient to  show that  the  testat[rix] in- 
tended heirs or next of kin t o  be ascertained a t  any time 
other  than [her] death, . . . 3) the  will created a contingent 
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remainder in those who answered the roll call a t  the  death of 
the life tenant. . . . 

265 N.C. 218, 241, 143 S.E. 2d 689, 705 (citations omitted). See also 
Simes & Smith, supra, Sec. 735; Restatement, supra, Sec. 308 com- 
ment K; Annot., 30 A.L.R. 2d 393, 435-442 (1953). 

The testator in Bass had set  up a complex testamentary 
trust.  The testator's son, an alcoholic, was t o  receive the income 
for life and whatever percentage of the principal the  trustee in its 
discretion saw fit t o  invade. At  the son's death, the  principal was 
to  be distributed t o  the testator's next of kin. The Court conclud- 
ed tha t  the  testator,  by providing so well for his son, did not in- 
tend to  include him in the class of his next of kin. Moreover, since 
next of kin signifies nearest of kin, and the  son was the  testator's 
sole nearest of kin during his lifetime, the  Court concluded that  
the  class of next of kin, excluding the son, could only be ascer- 
tained a s  if the  testator had died immediately after his son. Thus, 
the  class closing was postponed until the  life tenant's death. 

Similarly, we conclude that  the testatrix intended to  exclude 
her husband from the  class of her heirs. However, we do not base 
our decision on the  adequacy of the  life estate  alone, but rather  
on the  testatrix' express intent. The remainder was devised "to 
my nearest heirs (relatives)." As we noted earlier, in i ts  technical 
sense, "relatives" either refers to  those persons related by con- 
sanguinity or  those persons entitled to  take under the  Intestate 
Succession Act, excluding the husband or wife. Mr. Liverman is 
not a "relative" in the technical sense. By modifying "nearest 
heirs" with "(relatives)," the testatrix intended t o  exclude her 
husband from taking as  a remainderman. 

We are  not faced with a devise to  the  testatrix'  next of kin 
as  was the  case in Bass. In White v. Alexander, Justice Exum 
construed the  provisions of a will devising a life estate to  the 
testatrix'  son 

and if he shall die without heirs of his body, then i t  is my will 
and devise, and I hereby direct that  a t  the  death of my son, 
without heirs, if his wife, Emma Stokes, shall be living that  
she shall use and enjoy the said land during her widowhood, 
and a t  her death or remarriage, t he  same shall go to  my 
heirs. 
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290 N.C. a t  76, 224 S.E. 2d a t  618. The Court held that the son's 
interest was limited to a life estate; the testatrix impliedly in- 
tended her son's children to take a vested remainder. The testa- 
trix' heirs received a contingent remainder. In distinguishing 
Bass, the White Court focused on the existence of other heirs 
besides the son a t  the testatrix' death, before concluding that the 
class of heirs taking the contingent remainder was to be ascer- 
tained a t  the testatrix' death. As in White v. Alexander, if we ex- 
clude Mr. Liverman from the class of "heirs," others step forward 
to qualify as heirs a t  Mrs. Liverman's death: her sister, Hattie 
Belle Vaughan and the lineal descendants of her deceased sister, 
Sally Vaughan Parker and her deceased brother, Roy Vaughan, as 
discussed in 111, infra. G.S. Sec. 29-15(4) and -16 (1984). The class of 
the testatrix' heirs can be ascertained at her death. Thus, we 
need not take the Bass Court's approach and postpone the class 
closing until the life tenant's death. 

Once we exclude Mr. Liverman from the class of the testa- 
trix' heirs, we are left to divide her property among her remain- 
ing potential heirs-her sisters and brother or, depending on the 
dates of her siblings' deaths, their lineal descendants. G.S. Sec. 
29-15(4) and -16(b) (1984). Their respective interests vested at the 
time of her death, 22 May 1962. At that time, only one sister, Hat- 
tie Belle Vaughan (deceased 19651, was still alive. Under G.S. Sec. 
29-16(b)(l) (19841, Hattie Belle's share is calculated by dividing 

Consequently, we hold that the testatrix intended to exclude 
her husband, Therrell, from the class of "heirs" taking a re- 
mainder interest, and further, we hold that the class was to be 
ascertained a t  the testatrix' death. 

13) When a gift is made to a class of "heirs," the intestacy laws 
govern not only the identification of the "heirs," but also the 
shares to which they are entitled. Freeman v. Knight; Simes & 
Smith, supra, Sec. 747; Restatement, supra, Sec. 310. The Act 
calls for a per  capita distribution of the decedent's real and per- 
sonal property to all surviving persons in the same degree of rela- 
tionship to the decedent. McCall, North Carolina's New Intestate 
Succession Act, 39 N.C. L. Rev. 1, 12 (1960). The distribution 
scheme is commonly referred to as "per capita a t  each 
generation." 
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"the property by the number of surviving brothers and sisters 
plus the number of deceased brothers and sisters who have left 
lineal descendants surviving the [testatrix] within the fifth degree 
of kinship to  the [testatrix]." Mrs. Liverman, the testatrix, had 
three siblings: Hattie Belle, Roy, and Sally. Roy and Sally each 
had children alive a t  the  testatrix' death. Therefore, the estate  of 
Hattie Belle Vaughan receives a one-third share. G.S. Sec. 29-15(4) 
and -f6(b) 11984). There is no evidence as to whether Hattie Belle 
Vaughan died testate  or intestate in 1965. Her daughter, Alma 
Ruth V. Rideout and the  estate  of her other daughter, Jessie Mae 
V. Harrison (deceased 19821, receive nothing directly under the 
terms of Mrs. Liverman's will. Their shares, if any, a re  dependent 
on their s tatus a s  heirs or devisees of their mother. 

The remaining two-thirds of Mrs. Liverman's property is to 
be distributed among the next generation-the testatrix' nieces 
and nephews, the lineal descendants of her deceased brother and 
sister, who were alive a t  the time of her death. G.S. Sec. 29-16 
(bI(2) (1984). Again, each surviving niece's or nephew's share is 
calculated by dividing the property "by the number of such sur- 
viving nephews or nieces plus the number of deceased nephews 
and nieces who have left lineal descendants surviving the [testa- 
trix] within the fifth degree of kinship to  the [testatrix]." G.S. Sec. 
29-16(b)(2) (1984). At  the time of the testatrix' death all eight 
nieces and nephews by her deceased brother and sister were 
alive: Robert A. Parker, Margaret L. Parker, Ella V. Joyner, 
George N. Vaughan, Fannie Lee Hassett, Blanche V. Whitehead, 
and Nellie B. Vaughan (deceased between 1966 and 1980). Each 
niece or nephew or his or  her estate, if since deceased, is entitled 
to  one-eighth of the  two-thirds remaining, a one-twelfth share. 
Again, the  record does not reflect whether Nellie B. Vaughan 
died testate  o r  intestate. As  with Hattie Belle's children, Nellie B. 
Vaughan's two children, the testatrix' grandnephews, J. T. 
Vaughan and Charles N. Vaughan, do not take a share directly 
under Mrs. Liverman's will. They can only share a s  heirs or 
devisees of their mother. 

The trial court erred in making a per  st irpes distribution to 
all of Mrs. Liverman's nieces and nephews, a s  well as  her two 
grandnephews. The order is vacated, and the case is remanded 
for the entry of an order consistent with this decision. 
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Vacated and remanded. 

Judges ARNOLD and WELLS concur. 

THE TOWN OF WEST JEFFERSON V. LENNA H. EDWARDS, RONALD C. ED- 
WARDS, JAMES I,. POINDEXTER, AND ELLEN C. POINDEXTER 

No. 8423SC618 

(Filed 7 May 1985) 

1. Evidence § 32.6 - intent of parties - parol evidence inadmissible 
Parol evidence was not admissible to show that a contract was not intend- 

ed to  be valid and binding where the contract was clear and unambiguous and 
defendant did not allege fraud or mistake. 

2. Evidence 9 32.5 - reimbursement after payment - parol evidence inadmissible 
Evidence that an agreement between defendants and plaintiff town was 

signed by defendants only on the condition that any payments made by defend- 
ants under the agreement would be reimbursed to them by plaintiff town did 
not come within the exception to the parol evidence rule allowing parol 
evidence to  show conditional delivery of a contract. 

3. Municipal Corporations 9 23.3- water and sewer services- agreement to ex- 
tend outside town limits 

Plaintiff town had the authority to  enter into a contract to extend water 
and sewer lines lo defendants' property outside the town limits upon the 
agreement of drfendants to pay the town $6,400 for each acre developed by 
them to  be served by the water and sewer system up to a total payment of 
$36,000. 

APPEAL by defendants from Rousseau, Judge. Judgment en- 
tered 4 April 1984 in Superior Court, ASHE County. Heard in the 
Court of Appeals 7 February 1985. 

Plaintiff, a municipal corporation, brought this action against 
defendants for breach of contract. In i ts  complaint plaintiff al- 
leged that  pursuant to a contract signed on 30 September 1981 
(hereinafter "1981 Agreement") defendants agreed t o  pay plaintiff 
$6,400 for each acre developed by them to  be served by the mu- 
nicipal water and sewer system of plaintiff, up t o  a total payment 
of $36,000. The payments were t o  be made upon the execution of 
leases or sales of all or portions of the 12.9 acres of land owned 
by defendants Edwards and Poindexter. By deeds dated 26 May 
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1982 and 1 December 1982, James and Ellen Poindexter sold two 
parcels of land from the 12.9 acres, but did not pay plaintiff 
$36,000 which they owe pursuant to  the  contract. 

In their answer defendants admitted the  existence of the 
1981 Agreement, but alleged it was unenforceable. As defenses 
they alleged, in ter  alia, that  pursuant t o  a 1979 contract 
(hereinafter "1979 Agreement") plaintiff agreed to  construct 
sewer and water mains to  serve the  12.9 acres; that  the 1981 
Agreement was conditioned on plaintiff agreeing that  payments 
under the  1981 Agreement would be t reated as  expenses under 
the  1979 Agreement and reimbursable by plaintiff; that  the 1981 
Agreement was entered into solely to  bolster plaintiffs chances 
of obtaining an Urban Development Action Grant from the United 
States  Department of Housing and Urban Development; that  
there was no consideration for the 1981 Agreement; and that  the 
1981 Agreement was ultra vires. 

After reviewing the pleadings, affidavits and interrogatories, 
the trial judge granted plaintiffs motion for summary judgment 
and entered a $36,000 judgment with interest thereon against de- 
fendants. Defendants appealed. 

Vannoy and Reeves  b y  J i m m y  D. Reeves  for plaintiff-up- 
pellee. 

Petree,  Stockton, Robinson, Vaughn, Glaze and Maready b y  
Dudley Humphrey and Rodrick J. Enns  for defendant-appellants. 

PARKER, Judge. 

The question before this court is whether plaintiff is entitled 
to  summary judgment as  a matter of law. 

General Statute  1A-1, Rule 56(c) provides that  summary judg- 
ment shall be rendered "if the  pleadings, depositions, answers to  
interrogatories, and admissions on file, together with the  af- 
fidavits, if any, show that  there is no genuine issue as  to  any 
material fact and that  any party is entitled to  a judgment as  a 
matter of law." The moving party has the  burden of clearly estab- 
lishing the  lack of any triable issue of fact; his papers a re  careful- 
ly scrutinized while those of the nonmoving party a re  indulgently 
regarded. Moore v. Fieldcrest Mills, Inc., 296 N.C. 467, 251 S.E. 
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2d 419 (1979). This burden may be met by proving that the oppos- 
ing party either cannot produce evidence to  support an essential 
element of his or her claim or cannot surmount an affirmative de- 
fense which would bar the claim. Dickens v. Puryear, 302 N.C. 
437, 276 S.E. 2d 325 (1981). If the moving party meets this burden, 
the opposing party must either assume the burden of showing 
that a genuine issue of material fact exists or provide an excuse 
for not so doing. Moore v. Fieldcrest Mill-s, Inc., supra. Summary 
judgment forces the nonmoving party to produce a forecast of 
evidence which he has available for presentation a t  trial to sup- 
port his claim or defense. Id. 

(1) The first question before us is whether defendants' evidence 
regarding execution of the 1981 Agreement, which they contend 
presents a genuine issue of material fact as t o  the nature of the 
contract, would be admissible a t  trial. For the reasons set forth in 
this opinion we find that this evidence would be barred by the 
parol evidence rule. 

Par01 testimony of prior or contemporaneous negotiations in- 
consistent with a written contract, or which tends to substitute a 
new or different contract for the one evidenced by the writing, is 
incompetent. Craig v. Kessing, 297 N.C. 32, 253 S.E. 2d 264 (1979). 
As our Supreme Court explained in Neal v. Marrone, 239 N.C. 73, 
77, 79 S.E. 2d 239, 242 (1953): 

A contract not required to be in writing may be partly writ- 
ten and partly oral. However, where the parties have deliber- 
ately put their engagements in writing in such terms as 
import a legal obligation free of uncertainty, it is presumed 
the writing was intended by the parties to  represent all their 
engagements as to the elements dealt with in the writing. 
Accordingly, all prior and contemporaneous negotiations in 
respect to  those elements are  deemed merged in the written 
agreement. And the rule is that, in the absence of fraud or 
mistake or allegation thereof, pa rd  testimony of prior or con- 
temporaneous negotiations or conversations inconsistent with 
the writing, or which tend to substitute a new and different 
contract from the one evidenced by the writing, is incompe- 
tent. 
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Defendants' first argument is that the 1981 Agreement was 
never intended to be a valid, binding contract. The 1981 Agree- 
ment is as follows: 

This Agreement, dated as of the 30 day of September, 
1981, by and between THE TOWN OF WEST JEFFERSON, a 
municipal corporation organized and existing under and by 
virtue of the laws of the State of North Carolina, hereinafter 
referred to as "Town"; and LENNA H. EDWARDS and JAMES 
L. POINDEXTER, hereinafter referred to as "Edwards- 
Poindexter"; 

WHEREAS, Edwards-Poindexter desires to develop for 
commercial shopping purposes that certain tract of land con- 
taining approximately 12.9 acres, located in West Jefferson 
Township, Ashe County, North Carolina, approximately .5 
mile South of the municipal limits of the Town, and being a 
portion of that land fully described in that certain deed of 
record in the Ashe County Public Registry in Book 130, a t  
pages 1827-1831; and being those certain lands adjacent to 
that approximate 9.05 acres of land which is being developed 
by Ingles Market, Incorporated, for a location for a shopping 
center to  be known as Ashemont Shopping Center; and 

WHEREAS, the Town desires to provide water and sewer 
service to said lands to be developed once said area has been 
annexed by the Town; and 

WHEREAS, the Town has obtained an Urban Develop- 
ment Action Grant ("UDAG") from the Department of Hous- 
ing and Urban Development, the terms of which required the 
Town and Edwards-Poindexter to enter into an agreement 
with provisions which are consistent with the grant. 

NOW, THEREFORE, for good, sufficient and valuable con- 
siderations, the receipt of which is hereby acknowledged, the 
parties hereby covenant and agree as follows: 
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1. The Town agrees to use the sum of approximately 
$333,350 of the UDAG funds to install an eight inch (8") 
water and eight inch (8") sewer service (of approximately 
5200 linear feet of water line and 3300 linear feet of sewer 
line) to the aforesaid property of Edwards-Poindexter. 

2. In consideration of the Town extending water and 
sewer service to the aforesaid property belonging Edwards- 
Poindexter, Edwards-Poindexter agrees to pay to the Town 
the sum of Six Thousand Four Hundred ($6,400) Dollars for 
each acre developed which will be served by sewer service 
up to a total payment by Edwards-Poindexter to the Town of 
Thirty-Six Thousand ($36,000) Dollars. All payments shall be 
made upon the execution of leases or upon sales of all or por- 
tions of the approximately 12.9 acres of land owned by Ed- 
wards-Poindexter. 

3. In addition to the  payments required in Paragraph 2 
above, Edwards-Poindexter shall pay to the Town the normal 
sewer tap fees. 

4. Edwards-Poindexter agrees to pay the cost of extend- 
ing water and sewer service from any portion of Edwards- 
Poindexter site to the main water and sewer lines which the 
Town agrees to  place a t  a point on the edge of the land being 
developed for the Ashemont Shopping Center. 

IN WITNESS WHEREOF, the parties hereto have hereunto 
set  their hands and seals the day and year first above writ- 
ten. 

TOWN OF WEST JEFFERSON 

by: sl Virginia H. Myers 
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Defendants contend that  they had an oral understanding with 
plaintiff that  plaintiff would install water and sewer lines to the 
12.9 acres, and defendants would incur no expenses. According to 
defendants, when plaintiff discovered that  to obtain the HUD 
grant they would need the developers' promise to  contribute to 
the cost, plaintiff asked defendants to sign the agreement with 
the intention that  it would not be binding. 

The apparent mutual assent of the parties t o  a contract must 
be gathered from the language of the contract; an undisclosed in- 
tention is immaterial in the absence of mistake or fraud, and the 
law imputes t o  a person an intention corresponding to  the reason- 
able meaning of his words and acts. Howell v. Smith, 258 N.C. 
150, 128 S.E. 2d 144 (1962); Salvation A m y  v. Welfare, 63 N.C. 
App. 156, 303 S.E. 2d 658 (19831, review denied, 311 N.C. 306, 317 
S.E. 2d 682 (1984). Thus, to introduce their extrinsic evidence of 
intent, defendants would have to allege either fraud or  mistake. 
Defendants allege neither; instead they rely on Borden, Inc. v. 
Brower, 284 N.C. 54, 199 S.E. 2d 414 (19731, to support their argu- 
ment that  parol evidence should be admitted to show the intent of 
the parties, even when, as  in the instant case, the agreement is 
unambiguous. 

In Borden, plaintiff sought to recover the balance due on a 
promissory note. Our Supreme Court, reversing summary judg- 
ment for plaintiff, observed that  since promissory notes a re  often 
intended only a s  a partial integration of the agreement between 
the parties, parol evidence as between the parties may be ad- 
missible if i t  is not in direct contradiction with the terms of the 
note. 

Unlike Borden, the instant case does not involve a promis- 
sory note, and the more liberal rules generally followed in promis- 
sory note cases a re  not applicable. We decline to  allow parol 
evidence to  explain the parties' intent in the instant case where 
the contract is in clear and unambiguous terms, and defendant 
has not alleged fraud or mistake. 

(21 Defendants' second argument is that  parol evidence should 
be admissible to prove that  the 1981 Agreement, which is ab- 
solute on its face, was executed and delivered conditionally. De- 
fendants alleged, in their answer: 
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The 1981 Agreement was executed by Defendants and 
delivered by them to Plaintiff upon the express condition, 
which was communicated to Plaintiff on several occasions, 
that said Agreement would be valid and effective only if 
Plaintiff entered into a binding and enforceable agreement to 
forgive any monies which Defendants might become obligated 
to pay under the 1981 Agreement, or to  reimburse Defend- 
ants for all amounts so paid. 

Defendants rely on Jefferson Standard Life v. Morehead, 209 
N.C. 174, 183 S.E. 606 (1936), to support their contention that 
parol evidence can be used to prove the conditional nature of a 
contract. In Jefferson, a loan from plaintiff was secured by deed 
of trust on real estate, and there was an understanding that  the 
promissory note would not be delivered until twenty-five mem- 
bers of a fraternity had endorsed the note. The note was deliv- 
ered even though it was endorsed by only seven people. The trial 
court directed verdict for plaintiff on the theory that defendants' 
testimony was inadmissible under the parol evidence rule. Our 
Supreme Court disagreed, observing that one of the many "seem- 
ing exceptions" to  the parol evidence rule was that parol testi- 
mony may be introduced to vary, modify, or contradict the terms 
of a written instrument by showing a conditional delivery of the 
instrument. 

Defendants argue that even though Jefferson involves a 
promissory note, the principle applied therein should be applied 
to the instant case. 

Defendants are  correct that our Supreme Court has also al- 
lowed parol evidence to show a written contract, purporting to be 
a definite contract, was not to be operational until the happening 
of some contingent event. See Bowser v. Tarry, 156 N.C. 35, 72 
S.E. 74 (1911). In Bowser, defendant signed a contract with plain- 
tiff to buy a gasoline storage tank for $140. Plaintiff delivered the 
tank, but defendant refused to pay. Defendant testified on cross- 
examination that when he entered into the contract, plaintiff had 
agreed that the contract would be conditional upon the town giv- 
ing defendant permission to bury the tank; plaintiff had delivered 
the tank one month early; the street commissioner had refused 
defendant's request to store the tank underground; and defendant 
had sent the tank back to plaintiff. Plaintiff objected, the trial 
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judge sustained the objection and excluded the evidence. Our 
Supreme Court disagreed with the trial judge's ruling and 
ordered a new trial. The Court recited the parol evidence rule 
and then explained this exception: 

[I]t is also fully understood that  although a written instru- 
ment purporting to  be a definite contract has been signed 
and delivered, i t  may be shown by parol evidence that  such 
delivery was on condition that  the same was not t o  be 
operative as  a contract until the happening of some con- 
tingent event, and this on the idea, not that  a written con- 
t ract  could be contradicted or varied by parol, but that until 
the  specified event occurred the instrument did not become a 
binding agreement between the parties. I t  never in fact be- 
came their contract. 

Bowser v. Tarry, 156 N.C. a t  38, 72 S.E. a t  76. 

In the  instant case, however, defendants have not produced a 
forecast of evidence to  support their contention that  the 1981 
Agreement was conditional. Defendants' only affidavit in opposi- 
tion to  plaintiffs motion is that  of defendant Lenna H. Edwards 
who stated that  she executed and delivered the 1981 Agreement 
only upon the following express condition: 

[Tlhat i t  would not bind me or any of the other individuals 
who signed the Agreement to make any payments there- 
under t o  the Town of West Jefferson which would not be 
reimbursed to  us by the Town, either pursuant to a prior 
agreement dated December 6, 1979, a copy of which is at- 
tached to  the Answer a s  Exhibit 1, or otherwise. 

In short, Edwards understood that  defendants would be reim- 
bursed by plaintiff after defendants had paid plaintiff pursuant to 
the 1981 Agreement. Reimbursement after payment would not be 
a contingent event as  contemplated by Bowser. Operation of the 
1981 Agreement was not, therefore, conditioned upon the happen- 
ing of some contingent event subsequent to the signing of the 
contract. Defendants' evidence does not bring this case within the 
exception to the parol evidence rule for conditional delivery of a 
contract. 

Defendants' third argument is that  the 1981 Agreement is 
unenforceable due to  lack of consideration. We do not agree. 
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1 Before 30 September 1981 neither plaintiff not defendant had in- 
stalled water  or sewer lines. The 1981 Agreement provided that  
plaintiff would spend $333,350 to  install water and sewer lines on 
the property, which was not within the city limits, and defendants 
would pay plaintiff $6,400 for each acre developed and sold. De- 
fendants contend there was no consideration because plaintiff had 
already promised, in the 1979 Agreement, t o  attempt to install 
the  water and sewer lines by 31 December 1980. Any obligation 
on the part  of plaintiff under the  1979 Agreement t o  attempt to  
install the  water and sewer lines ended on 31 December 1980 
almost nine months before the 1981 Agreement was executed. 
Plaintiffs promise, in the 1981 Agreement, t o  install water and 
sewer lines was valid consideration for defendants' promise to 
pay $6,400 per  acre developed and sold. 

[3] In their last argument defendants contend the 1981 Agree- 
ment is unenforceable and void because i t  is ultra vires.  We do 
not agree. A municipal corporation is under no duty to furnish 
water o r  sewer service to persons outside the city limits, but has 
the discretionary power to do so. City  of Randleman v. Hinshaw, 
2 N.C. App. 381, 163 S.E. 2d 95 (1968). Before the 1981 Agree- 
ment, defendants' property was outside the city- limits, and plain- 
tiff was under no obligation to  provide water and sewer services 
t o  defendants' property. The authority of cities t o  execute powers 
conferred upon them by law shall be broadly construed. G.S. 
160A-4. A city may fix the terms upon which water and sewer 
service is rendered outside the city limits. Atlantic Construction 
Co. v. City  of Raleigh, 230 N.C. 365, 53 S.E. 2d 165 (1949). Plaintiff 
had the authority to enter  into the 1981 Agreement and complied 
with the  terms by subsequently annexing defendants' property 
and providing water and sewer services. 

Plaintiffs forecast of evidence shows a clear, unambiguous 
contract and no triable issues of fact; defendants have failed t o  
raise the  existence of any genuine issue of material fact or a 
defense precluding plaintiffs recovery a s  a matter of law. The 
trial court's entry of summary judgment for plaintiff is 

I Affirmed. 

Judges  ARNOLD and EAGLES concur. 
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IN THE MATTER OF THE ESTATE OF HUBBARD HARVEY LONGEST, 
DECEASED 

No. 8 4 1 ' 8 ~ ~ 6 0 7  

(Filed 7 May 1985) 

1. Executors and Administrators fj 5; Courts fj 6.1- probate-appeal from Clerk 
to Superior Court-type of review 

In an appeal from an order of the Clerk in a probate matter, the Superior 
Court is  not required to conduct a de novo hearing, but will review and affirm, 
reverse, or modify findings of the Clerk properly challenged by a specific ex- 
ception. Respondent was not entitled to present his evidence again before the 
Superior Court judge on appeal unless the judge deemed it advisable where he 
had been given two opportunities to present evidence before the Clerk. G.S. 
1-276, G.S. 7A-241, G.S. 28A-2-1. 

2. Executors and Administrators fj 37.1- amount of attorney's fees and commis- 
sions not settled in hearing before Assistant Clerk 

The question of attorney's fees and commissions due a co-executor was 
not determined a t  a hearing before an Assistant Clerk because the only pur- 
pose of the hearing was to decide the best course to follow to close the estate 
and the Assistant Clerk stated in a memo that the co-executor was to file his 
petition and order for attorney's fees and that another hearing would then be 
held. 

3. Executors and Administrators fj 5- petition to revoke letters testamentary- 
properly verified-claim upon which relief could be granted stated 

A petition to have a co-executor's letters testamentary revoked was prop- 
erly verified and stated a claim upon which relief could be granted where the 
petitioner signed the petition before a notary public under oath, having sworn 
that the matters stated in the petition upon her information and belief were 
true, and where petitioner clearly alleged that the respondent failed to file on 
time the accountings of the estate with the Clerk's office and paid himself from 
the estate an amount in excess of that which he could legally be allowed for 
his commission and attorney's fees without the approval of the clerk. G.S. 
28A-9-1. 

4. Executors and Administrators $3 5.5- revocation of letters testamentary -find- 
ings supported by evidence 

In an order revoking respondent's letters testamentary, the Clerk's find- 
ing that respondent filed the estate's accounts late was supported by the 
evidence where the record was replete with notices issued by the Clerk's of- 
fice that the time for filing the estate's accounts was past due. Findings that 
respondent had improperly advanced himself the sum of $32,950 from the 
estate prior to the Clerk's approval were supported by the evidence where the 
Clerk alone has the jurisdiction to fix an executor's compensation and at- 
torney's fee and respondent did not contend that he did not pay himself a com- 
mission prior to the Clerk's approval. G.S. 28A-19-12, G.S. 288-23-3 and -4. 
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APPEAL by C. Leroy Shuping, Jr., from Walker (Hal Ham- 
mer), Judge. Order entered 17 January 1984 in Superior Court, 
GUZFORD County. Heard in the Court of Appeals on 6 February 
1985. 

Smith, Moore, Smith, Schell & Hunter by Vance Barron, Jr., 
and A. Harrell Pope for petitioner appellee, Virginia L. Bur- 
roughs. 

C. Leroy Shuping, Jr., appellunt, pro se. 

COZORT, Judge. 

The opponents in this case were co-executors of the estate of 
Hubbard Harvey Longest. Executrix Virginia L. Burroughs, 
sought to have the estate's other executor, C. Leroy Shuping, Jr., 
removed. Mrs. Burroughs' petition to have Shuping's letters 
testamentary revoked was before the Guilford County Clerk of 
Superior Court three times and appealed to the Superior Court 
three times. The matter was finally disposed of on 16 January 
1984 by Superior Court Judge Hal Hammer Walker, who affirmed 
the Clerk of Court's revocation of Shuping's letters testamentary 
as a co-executor. The major issue on appeal is the scope,of review 
a Superior Court Judge must give an order of t-lerk in pro- 
bate matters. For the reasons that follow, we affirm the Superior 
Court order upholding the revocation of Shuping's letters. 

Hubbard Harvey Longest died on 30 January 1979. His Last 
Will and Testament named his sister, Virginia L. Burroughs, and 
his attorney, C. Leroy Shuping, Jr., as co-executors of his estate. 
Letters testamentary were properly issued to them on 6 March 
1979 by the Guilford County Clerk of Superior Court. On 3 Jan- 
uary 1983, Shuping petitioned the Clerk of Court to allow him the 
sum of $14,254.70 for compensation [plus an additional sum for 
services to be performed] as a co-executor and to approve the 
payment of the sum of $23,591.55 [plus a sum for additional serv- 
ices to be rendered] for legal services performed on behalf of the 
Longest estate. Mrs. Burroughs, on 4 February 1983 petitioned 
the Clerk to revoke Shuping's letters testamentary, to deny Shup- 
ing compensation, and to order him to repay the estate all 
amounts received by him. 
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On 4 March 1983, the matter was heard before the Guilford 
County Clerk of Superior Court, James Lee Knight. Mrs. Bur- 
roughs and Mr. Shuping both presented evidence on the issue of 
whether Mr. Shuping should be removed. Mr. Shuping on 7 March 
1983 resigned as executor and withdrew as attorney for the 
Longest estate. The Clerk of Court on 14 March 1983 issued an 
order finding that although sufficient grounds under G.S. 28A-21-4 
and G.S. 28A-9-l(a)(3) existed to remove Shuping as a co-executor, 
the revocation proceedings had been rendered moot due to resig- 
nation. The Clerk thereupon ordered resignation proceedings to 
commence immediately. Mrs. Burroughs appealed this ruling to 
the Superior Court. Judge Peter W. Hairston ordered that the 
cause be remanded to the Clerk of Court because the matter was 
"not ripe for appeal since the Clerk of Superior Court has not 
ruled on the question of whether the letters of the Co-Executor 
should be revoked.'' 

On 1 August 1983, the Clerk of Court entered a second order 
approving the resignation of Shuping as a co-executor and approv- 
ing fees and commissions for Shuping in the amount of $25,696.69. 
The Clerk further found that Shuping had overpaid himself 
$7,253.31 and ordered him to repay to the estate this amount. 
Mrs. Burroughs and Mr. Shuping both appealed the Clerk's ruling 
to the Superior Court. Judge Hal Hammer Walker issued an or- 
der on 12 September 1983 finding that "the Order Approving 
Resignation and Payment of Fees and Commissions entered by 
the Clerk of Superior Court . . . did not comply with the earlier 
Order entered by Judge Peter W. Hairston . . . in that the Clerk 
. . . has not ruled on the question of whether the letters testa- 
mentary of the Co-Executor should be revoked." Judge Walker 
again remanded the case to the Clerk for a decision on this issue. 

The matter was heard before the Clerk of Superior Court 
again on 12 September 1983 on "the specific question of whether 
the Letters Testamentary of the Co-Executor C. Leroy Shuping, 
J r .  should be revoked." "[Alfter hearing argument and testimony 
of counsel and parties to this matter," the Clerk of Court based 
on findings of fact and conclusions of law ordered that Shuping's 
letters testamentary be revoked pursuant to G.S. 28A-9-l(a)(3). 

Shuping appealed the Clerk's order revoking his letters 
testamentary. Judge Walker refused to hear any evidence or ar- 
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gument from the parties. The order entered by Judge Walker on 
16 January 1984 contained the following finding of fact and con- 
clusion of law: 

The Court has reviewed the matters of record and all 
documents in the file in the estate of Hubbard Harvey 
Longest, 79-E-200, and finds that all the Findings of Fact in 
the Order of the Clerk of Superior Court of September 20, 
1983, are supported by sufficient evidence and the same are 
hereby affirmed and adopted herein by reference. 

Based on the foregoing Findings of Fact, the Court con- 
cludes as a matter of law that the Conclusions of Law in the 
Order of the Clerk of Superior Court of September 20, 1983, 
are  correct as a matter of law and the same are hereby af- 
firmed and adopted herein by reference. 

The order then revoked Shuping's letters testamentary and re- 
quired him to account to Mrs. Burroughs for all the assets of the 
estate. 

[I] On appeal to this Court, Shuping contends that the trial 
court committed reversible error in denying him a trial de novo 
and an opportunity to be heard on appeal in Superior Court. The 
question for our consideration is the type of review to which a 
party appealing from an order of the Clerk of Court in probate 
matters is entitled. 

The Supreme Court in In Re Estate of Lowther, 271 N.C. 345, 
348, 156 S.E. 2d 693, 696 (19671, explained that "[a]lthough the of- 
fice of probate judge was abolished, the special probate powers 
and duties of the clerk continued distinct and separate from their 
general duties as clerk of the courts to which they belong." Civil 
actions and special proceedings, as contemplated by the terms of 
G.S. 1-276, which originate before the Clerk of Court are heard de 
novo when appealed to the Superior Court. However, a pro- 
ceeding to  remove an executor is not a civil action or a special 
proceeding. Id. at  350, 156 S.E. 2d a t  698. Moreover, G.S. 1-276 
does not apply to any probate matters. In re Estate of Swinson, 
62 N.C. App. 412, 415, 303 S.E. 2d 361, 363 (1983). 
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Although G.S. 7A-241 provides that exclusive original juris- 
diction in probate matters is vested in the "superior court divi- 
sion," G.S. 28A-2-1 specifies that the Clerk is given exclusive 
original jurisdiction in the administration of decedents' estates ex- 
cept in cases where the clerk is disqualified to  act. I n  re  Estate  of 
Adamee, 291 N.C. 386, 398, 230 S.E. 2d 541, 549 (1976). In most in- 
stances, therefore, the Superior Court Judge's probate jurisdic- 
tion is, in effect, that  of an appellate court because his jurisdiction 
is derivative and not concurrent. Id. Thus, in an appeal from an 
order of the Clerk in a probate matter, the Superior Court is not 
required to conduct a de novo hearing. Rather, as  I n  re  Estate  of 
Lowther, supra, a t  356, 156 S.E. 2d a t  702, clearly sets  forth, 
when a finding of fact by the Clerk of Court is properly chal- 
lenged by specific exception, the Superior Court "judge will 
review those findings, and either affirm, reverse, or  modify them. 
If he deems it advisable, he may submit the issue to a jury. Ob- 
viously, he could not follow this latter course without hearing 
evidence." 

In the case sub judice, Mr. Shuping has been given two op- 
portunities before the Clerk of Court t o  present evidence. Al- 
though he did specifically except to all of the Clerk's findings, he 
is not entitled, unless the Judge, in his discretion, deems i t  ad- 
visable, to  present his evidence again before the Superior Court 
Judge on appeal. As the record reflects, Judge Walker clearly 
reviewed t h e  Clerk's findings, determined that  they were sup- 
ported by sufficient evidence, and affirmed them. We hold that  
Mr. Shuping was given the review to  which he was entitled. 

121 Grouping five questions presented together, Mr. Shuping fur- 
ther  argues that  "the same rules which prohibit one Superior 
Court or District Court Judge from modifying, overruling, chang- 
ing or vacating the action of another apply equally to  Probate 
Court Judges." Shuping contends that when he and Mrs. Bur- 
roughs' attorney met with Mrs. Bettie B. Clark, Assistant Clerk 
of Superior Court, on 14 December 1982, the subject matter of 
Mrs. Burroughs' petition for revocation was determined, making 
subsequent actions by the Clerk of Superior Court invalid. 
Besides the fact that  Mrs. Burroughs' petition was not filed until 
4 February 1983, this argument is without merit because this 
"hearing's" only purpose and result was to  decide the best course 
to follow in order to close the estate. The record contains a 
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memorandum of this meeting wherein Mrs. Clark states that Mr. 
Shuping is to  file his Petition and Order for attorney's fees and 
commissions within two weeks and that when this has been done, 
"we are to hold another hearing with all 3 parties re: the at- 
torney's fee and commissions for Mr. Shuping." Obviously, no 
agreement was reached and the matter concerning attorney's fees 
and commissions was not determined. These assignments of error 
are overruled. 

[3] Mr. Shuping also contends that Mrs. Burroughs' petition for 
revocation "does not state a claim . . . upon which relief can be 
granted" because the petition was not duly verified. 

Initially, we note that Mr. Shuping's objection to  the petition 
has been raised for the first time on appeal. In any event, the 
petition itself shows that Mrs. Burroughs signed the petition 
before a notary public under oath, having sworn that the matters 
stated in the petition upon her information and belief were true. 
We hold that the petition was sufficiently verified as  required by 
G.S. 28A-9-1. 

Mr. Shuping further contends that the petition does not state 
a claim upon which relief can be granted because i t  does not 
allege that the estate has been damaged in any way or that  any 
court orders have been disobeyed. This contention is without 
merit. In the first place, the petition clearly alleges that Mr. 
Shuping has failed to file on time the accountings of the estate 
with the Clerk's office, disregarding notices issued by the Clerk 
that  such accountings were due. The petition also states that Mr. 
Shuping has paid himself approximately $32,900 from the estate 
for his commission and attorney's fees without the approval of the 
Clerk and that this amount was in excess of any amount which he 
could legally be allowed for commissions and legal fees. These 
allegations plus the allegation that through his default and mis- 
conduct he has violated his fiduciary duty as a co-executor of the 
estate constitute sufficient grounds on which Mrs. Burroughs 
could petition for the revocation of Mr. Shuping's letters under 
G.S. 28A-9-l(a)(3). If these allegations were proven true, the pos- 
sible damage to the estate is obvious. This assignment of error is 
overruled. 

[4] Next, Mr. Shuping contends that certain findings of fact and 
I conclusions of law contained in the Clerk of Court's order revok- 
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ing his letters testamentary are not supported by the evidence. 
These findings of fact in part state that Mr. Shuping filed late the 
90-day inventory, the first annual account, the second annual ac- 
count, and the third annual account. Although the record does 
contain notations in the Clerk's file of phone calls from Mr. Shup- 
ing explaining delays in filing these accounts, these notations do 
not represent extensions of time allowed. Rather, the record is 
replete with notices issued by the Clerk's office that the time for 
the filing of the estate's accounts was past due. Thus, we hold 
that  from our review of the record the findings of fact and cor- 
responding conclusions of law dealing with late account filings are  
supported by the evidence. 

Two other findings to which Mr. Shuping has excepted con- 
cern the unauthorized payment of fees and commissions by Mr. 
Shuping to  himself. These findings provide: 

(9) That Mr. Shuping has, during the pendency of this estate, 
advanced to  himself without approval of the Clerk of 
Superior Court the sum of $32,950.00 from this estate; 

(10) That Mr. Shuping was notified by Notice dated Novem- 
ber 10, 1980, by the Clerk of Superior Court that the first an- 
nual account filed on October 22, 1980, could not be accepted 
or approved until he exhibited to  and filed with the office of 
the Clerk of Superior Court a petition and order for the fees 
which he was withdrawing from the estate; that even though 
other notices and letters were sent to  Mr. Shuping advising 
him that he should immediately present a petition and order 
for the fees that he was withdrawing from the estate to the 
Clerk of Superior Court, Mr. Shuping continued to  advance 
fees to himself from the estate and continued his failure to  
comply with notices and orders of the office of Clerk of 
Superior Court pertaining to  the administration of this 
estate; 

These findings of fact are also the subject of Mr. Shuping's next 
assignment of error in which he contends that prior approval 
from the Clerk is not statutorily required before the payment of 
his fees and commission could be made. 

His contentions rest on the fact that  G.S. 288-19-12, which re- 
quires prior written approval from the Clerk, applies only t o  the 
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administration of estates  of decedents dying on or  after 8 May 
1979. 1979 N.C. Sess. Laws ch. 525. The decedent in this case died 
on 30 January 1979. G.S. 288-19-12, prior t o  t he  1979 amendment, 
provides tha t  

No property or  assets of t he  decedent shall be retained by 
the  personal representative or  collector in satisfaction of his 
own claim, in preference t o  others of t he  same class; but such 
claim must be established upon the  same proof and paid in 
like manner and order a s  required by law in case of other 
debts. 

1973 N.C. Sess. Laws ch. 1329. However, this statute, regardless 
of t he  version in effect, does not apply to  the payment of at- 
torney's fees and commissions. G.S. 28A-19-12 applies to  "claims" 
against the  estate, such as  liens against property, funeral ex- 
penses, taxes, and judgments, where the  claimant also happens t o  
be t he  personal representative of the  estate. The applicable 
s tatutes  a r e  instead G.S. 28A-23-3 and G.S. 28A-23-4. 

It has long been the  rule in North Carolina that  "an executor 
has no right t o  fix and determine the  compensation to  be received 
by him." Trust Go. v. Waddell, 237 N.C. 342, 345, 75 S.E. 2d 151, 
153 (1953). The allowance of a commission to  an executor is a mat- 
t e r  within the  original jurisdiction of the  Clerk of Superior Court 
and it is  within his discretion t o  fix the  amount, subject t o  the 
maximum provided by statute. In re Green, 9 N.C. App. 326, 176 
S.E. 2d 19 (1970). In order to  determine the  amount of an ex- 
ecutor's commission, the  Clerk "shall consider the time, respon- 
sibility, trouble and skill involved in the  management of the 
estate." G.S. 28A-23-3(b). However, this amount may not "exceed 
five percent (5%) upon the  amounts of receipts . . . and upon the 
expenditures made in accordance with law." G.S. 28A-23-3(a). 
Thus, i t  is first necessary for the  executor t o  file a petition for 
commissions and fees along with the  annual accountings to  enable 
t he  Clerk to  determine the  amount of the  commission and at- 
torney's fees. As the  record indicates, Mr. Shuping failed t o  file 
the  required petition until 3 January 1983. He retained approx- 
imately $32,950.00 based on an hourly rate, not upon receipts and 
disbursements pursuant to  G.S. 28A-23-3. 

Mr. Shuping does not contend tha t  he did not pay himself a 
commission prior t o  the Clerk's approval. Rather his argument is 
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couched on the premise that his actions were not contrary to the 
applicable statutes. However, we hold that because the Clerk 
alone has the discretion to fix an executor's compensation and an 
attorney's fee, Mr. Shuping improperly advanced himself the sum 
of $32,950.00 from the estate. We in turn hold that Findings of 
Fact Nos. 9 and 10 and their corresponding conclusions of law are 
supported by the evidence. 

Mr. Shuping's remaining assignments of error, including his 
contentions that the commission allowed Mrs. Burroughs was ex- 
cessive and that  the forfeiture of his fee and commission under 
G.S. 28A-23-3(e) is unconstitutional, are without merit. 

For the foregoing reasons, the order revoking Mr. Shuping's 
letters testamentary is affirmed. 

Affirmed. 

Chief Judge HEDRICK and Judge BECTON concur. 

STATE OF NORTH CAROLINA v. CLARENCE LEE WILLIAMS AND STATE 
OF NORTH CAROLINA v. CLARENCE PERRY 

No. 846SC668 

(Filed 7 May 1985) 

1. Criminal Law ff 99.2- court's clarification of testimony-no expression of opin- 
ion 

The trial court did not express an opinion on the evidence in clarifying a 
witness's testimony by stating, "One man had marijuana on him that was in 
there. I think that's what he said." 

2. Criminal Law 1 102.4- comment by prosecutor not improper 
The prosecutor's comment to the trial court in support of his motion to 

strike a defense witness's testimony after the witness asserted his privilege 
against self-incrimination did not improperly convey to  the jury that the 
witness was guilty of drug crimes for which he had not been tried. 

3. Criminal Law ff 87.4- new matter on redirect examination 
Even if an  officer's testimony on redirect examination concerning the 

chain of custody of marijuana was "new matter," the trial court did not abuse 
its discretion in allowing the testimony since it could have been properly ad- 
mitted on direct examination. 
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4. Criminal Law 5 86.3- denial of conviction-further sifting of witness-specific 
acts of misconduct 

When a defense witness denied on cross-examination that  he had been 
convicted of communicating a threat to  his seventy-three-year-old mother, the 
trial court did not abuse its discretion in permitting the prosecutor to  "sift the 
witness" by asking further questions about specific acts of misconduct during 
the witness's alleged attack on his mother. 

5. Criminal Law § 86.4- impeachment-specific acts of misconduct- bias or in- 
terest-improper question about arrest not prejudicial 

The State was properly permitted to  impeach a defense witness by cross- 
examining him about specific acts of misconduct and about his bias or interest 
in the litigation. However, a question as  to whether the witness was on bond 
after his arrest  for a cocaine sale was improper, but defendant was not preju- 
diced by the question where the trial court sustained defendant's objection 
thereto and the witness had already volunteered that  the specific acts of 
misconduct being referred to  were "things I am accused of, not convicted of." 

APPEAL by defendants from Reid, Judge. Judgments entered 
18 January 1984 in Superior Court, HALIFAX County. Heard in 
the Court of Appeals 13 February 1985. 

Attorney General Rufus  L. Edmis ten  b y  Assistant A t torney  
General Thomas H. Davis, Jr., for the State.  

HUX, L ivermon & A ~ m s t r o n g  b y  James S. Livermon, Jr., for 
defendant appellants. 

COZORT, Judge. 

The defendants, father and son, operated "Nooney's Pool 
Hall" in Scotland Neck, North Carolina. As a result of an under- 
cover operation conducted by the Halifax Alcohol Beverage Con- 
trol Board, they were indicted and later convicted of various drug 
offenses. Their assignments of error on appeal concern allegedly 
prejudicial comments made by the trial judge and the prosecution 
and the scope of cross-examination and redirect examination af- 
forded the State  in its questioning of various witnesses. Our 
review of the record reveals no prejudicial error. 

A t  trial, the State's principal witness was Clarence Cox, Jr., 
an officer with the  Winston-Salem Alcohol Beverage Control 
Board. In August of 1983, Cox was sent to assist the Halifax ABC 
Board in an undercover drug and alcohol operation. 
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On 6 August 1983, Cox went to  "Nooney's" and saw the de- 
fendant Williams, known as Nooney, playing cards at  a pool table 
in the back of the pool hall. Cox observed several black males ap- 
proach Nooney and ask to purchase "some nickel bags" of mari- 
juana. Nooney told one of his sons to go get his other son, the 
defendant, Perry, from the arcade to  handle the sales. When 
Perry returned to the pool hall, Cox watched Perry exchange 
money for little brown bags with a t  least twelve people. 

During this time, Cox had entered the card game where 
Nooney was also playing. As the card game was ending, Cox told 
Nooney he wanted to  purchase two nickel bags and a beer, even 
though the establishment did not have a liquor license. Nooney 
replied that his sons had left in his car to retrieve more mari- 
juana for sale and would return shortly. Later, when Perry and 
his brother returned, Perry gave Nooney two brown envelopes. 
Nooney then approached Cox and sold him the two brown enve- 
lopes, containing marijuana, and a beer. Cox further testified that 
subsequent to 6 August 1983 he made other beer buys and ob- 
served Perry selling other brown envelopes. 

The defendants offered evidence, denying the allegations that 
they sold marijuana or beer a t  the pool hall. Nooney testified that 
the beer consumed on the premises was purchased next door at  
"Joe's Cafe" and that Cox on 6 August 1983 pulled out a bag of 
marijuana and gave everybody in the card game a joint. Perry 
also testified that he has never sold marijuana or beer for himself 
or for his father. 

The jury convicted Williams of possession of marijuana with 
the intent to  sell and deliver, the sale and delivery of marijuana, 
maintaining a place of business for the purpose of selling or deliv- 
ering controlled substances, and maintaining a motor vehicle for 
the purpose of selling or delivering controlled substances. Perry 
was convicted of possession of marijuana with the intent to sell 
and deliver and the sale and delivery of marijuana. 

[I] The defendants' first assignment of error contends that the 
trial court erred by making improper comments concerning the 
substance of a witness's testimony. During the cross-examination 
of Officer Cox by the defendants, the following discourse oc- 
curred: 
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Q. [Defense Counsel]: Will you tell this jury or will you 
show this jury what marijuana was found when i t  was 
raided? 

A. If I'm not mistaken there  was a party-a black male 
charged with misdemeanor possession of marijuana. 

Q. I didn't. ask you that. I asked you would you show 
what was found when they tore up the  pool tables, went all 
over t he  whole premises. 

A. I just told you what was found. I t  was found on a 
black - 

Q. Can you show i t  to  the  jury? 

A. I don't have i t  with me. 

I Q. Do you know where it is? 

I A. The officer that  did the  a r res t  should have it. 

Later ,  Cox testified that  when they searched the  pool hall, they 
found empty beer cans and liquor bottles. Defense counsel then 
added: 

I Q. But you didn't find any marijuana. 

I [Prosecutor]: Objection, that's not what he said. 

I [Defense Counsel]: That's not what he said? 

I Q. Did you find any marijuana? 

THE COURT: One man had marijuana on him that  was in 
there. I think that's what he said. 

This clarification by the trial judge did not amount to  an im- 
proper expression of an opinion. The trial court did not s tate  or 
imply that  the  witness's testimony was t rue  or credible evidence. 
We hold t he  trial court's restatement of a portion of the witness's 
testimony for the  benefit of trial counsel did not constitute preju- 
dicial error. 

[2] The defendants also assert tha t  they were prejudiced by 
alleged improper comments by the  prosecution. On direct ex- 
amination, defense witness Eddie Wilkins testified that  he ob- 
served Officer Cox on 6 August 1983 take a bag of marijuana out 
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of his pocket and told others sitting a t  the table to roll them- 
selves a joint. This story substantiated the defendants' version of 
the events on that day. On cross-examination, the State asked 
Wilkins if he wasn't the person from whom Cox bought cocaine on 
several occasions. In response to  these questions, Wilkins 
asserted his right against self-incrimination and refused to 
answer. The State attempted to impeach Wilkins further by show- 
ing that Wilkins had an interest in discrediting Cox in this case in 
the hope that Cox would be discredited in his own case. 

The State moved to strike all of Wilkins' testimony on the 
grounds that it had not been allowed to effectively cross-examine 
Wilkins by his constant assertion of the Fifth Amendment. The 
court denied the motion, stating that "[tlhe only thing he took the 
Fifth on were things you [the State] asked him for impeachment 
purposes," and that "he answered the questions you put to him 
about the substantive matters." Asking to be heard further on 
the motion, the prosecution explained: 

Those questions that 1 asked him about were things that  took 
place when this officer was working. Those had to  do with 
him and this officer at  the time that this officer was working, 
the same thing- 

THE COURT: I think it was August the twelfth or 
sometime after this event that you asked him about. 

MR. BEARD: Three occasions, your Honor, October the 
first, October the twentieth and I believe there was one 
other occasion. If I may say so, your Honor, I was asking 
questions that had to do with his relationship with this of- 
ficer, not about the things that he's done. 

Again, we hold that the comments by the prosecution did not 
amount to prejudicial error. The district attorney did not express 
an opinion as to the truthfulness of the evidence before the jury. 
The record further reveals that the defendants did not object to 
these comments or make a motion for a mistrial. "In order to seek 
appellate review of conduct of adverse counsel, counsel must ob- 
ject to the conduct at  the time of its occurrence." State v. Mitch- 
ell, 20 N.C. App. 437, 439, 201 S.E. 2d 720, 722 (1974). Because of 
the defendants' failure to make a timely objection and to  demon- 
strate how they were prejudiced by the prosecutor's remarks, 
this assignment of error is overruled. 
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(3) The defendants' three remaining assignments of error deal 
with the scope of redirect and cross-examinations given to the 
State by the trial court. In the first instance, the defendants 
argue that the trial court improperly allowed Officer Cox to  testi- 
fy on redirect examination that the green vegetable matter that 
he obtained from the defendants was marijuana, and to the chain 
of custody of that marijuana. Generally, redirect examination can- 
not be used to repeat direct testimony or to introduce entirely 
new matter. However, "the trial judge has discretion to permit 
counsel to introduce relevant evidence which could have been, but 
was not brought out on direct." State v. Locklear, 60 N.C. App. 
428, 430, 298 S.E. 2d 766, 767 (1983). The fact that Cox had pur- 
chased marijuana from the defendants had been discussed on di- 
rect and cross-examination. Even if Cox's testimony with regard 
to the marijuana's chain of custody was "new matter," we hold 
the trial court did not abuse his discretion in allowing this 
testimony since it could have been properly admitted on direct 
examination. We also find it important to note that the defend- 
ants' only objection to the chain of custody line of questioning 
was that it was repetitious. This assignment of error is overruled. 

14) Secondly, the defendants object to  the scope allowed the 
State in its cross-examination of Benjamin Franklin Doyle. The 
district attorney asked this defense witness what crimes he had 
been convicted of. Doyle replied: "Shoplifting . . . [and] [dlriving 
under the influence." The district attorney then asked whether he 
had been convicted of communicating a threat to his seventy- 
three-year-old mother. When Doyle denied such a conviction, the 
following exchange occurred: 

Q. I'll ask you if you weren't convicted of unlawfully, 
willfully threatening physical injury to  your mother, Pauline 
Doyle, on October the thirteenth, 1981? 

A. That was throwed out. 

Q. I'll ask you again if you were not convicted of com- 
municating a threat to your mother? 

A. Not as  I knows of. 

Q. I'll ask you if on October thirteenth, 1981, if you didn't 
knock her - is she crippled? 
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MR. ROSSER: Objection, Judge, he's answered the ques- 
tion. 

MR. BEARD: I'U withdraw tha t  question, your Honor. 

Q. 1'11 ask you if you didn't knock her down on October 
t he  thirteenth, 1981, on the bed, knocking her glasses off, and 
shove her  up against the door, Mr. Doyle. 

MR. ROSSER: Objection. 

THE COURT: Wait just a minute. Is  that  the same thing 
that  he was convicted of? 

MR. BEARD: Your Honor, I have the conviction here, your 
Honor - 

THE COURT: What I'm saying is you can ask him about 
specific acts - 

MR. BEARD: That's exactly what I'm asking about a t  this 
time, your Honor. I'm asking him about the specific act on Oc- 
tober thirteenth, 1981, if he didn't knock his mother down, 
knocking her glasses off, and push her up against the door. 

THE COURT: Did you do those things? 

WITNESS: No, sir. 

THE COURT: All right. 

On cross-examination, a witness may be impeached with re- 
gard t o  his prior convictions or specific acts of misconduct. "The 
witness may be asked all sorts of disparaging questions and he 
may be particularly asked whether he has committed specific 
criminal acts or has been guilty of specified reprehensible or 
degrading conduct." State  v. Waddell, 289 N.C. 19, 26, 220 S.E. 2d 
293, 298 (19751, death penalty vacated, 428 U.S. 904, 96 S.Ct. 3211, 
49 L.Ed. 2d 1210 (1976). The district attorney's question concern- 
ing Doyle's alleged attack on his mother was proper for purposes 
of impeachment through specific acts of misconduct. 

The district attorney's persistence on this matter was not im- 
proper in light of the witness's evasive responses. The district at- 
torney may "sift the  witness" in such situations. The district 
attorney may phrase his questions emphasizing the specific acts 
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of misconduct even though the witness has been convicted of of- 
fenses resulting from the  misconduct. State v. Herbin, 298 N.C. 
441, 451, 259 S.E. 2d 263, 270 (1979). Thus, a s  a part of the "sift- 
ing" process, the  prosecutor could properly use the subject mat- 
t e r  of t he  communicating threats conviction which Doyle had 
denied a s  a basis for his question concerning the  specific bad act 
of attacking his mother. "Whether the cross-examination goes too 
far or  is unfair is a matter resting within the sound discretion of 
the trial judge." Id. a t  452, 259 S.E. 2d a t  270. We hold that the 
trial judge did not abuse his discretion in this case. 

One futher qualification in the area of impeachment through 
specific acts of misconduct is that the questions regarding the 
acts must be asked in good faith. State v. Mack, 282 N.C. 334, 193 
S.E. 2d 71 (1972). In the  present case, the prosecutor's question 
about the witness's attack on his mother was asked in good faith 
because the prosecutor had in his possession a copy of Doyle's 
conviction. Although the district attorney should have been more 
careful in revealing in front of the jury his basis for the ques- 
tions, the  defendants did not object t o  his statement. Further- 
more, we fail t o  hold that  his remark constituted prejudicial error  
in view of the  trial court's willingness to allow the witness t o  
clarify that  he did not commit the acts mentioned by the State. 

[5] Similarly, in the final assignment of error  the defendants 
contend that  the  trial court erred in the scope allowed the  district 
attorney during his cross-examination of defense witness, Eddie 
Wilkins. In i ts  cross-examination, the Sta te  attempted to  impeach 
Wilkins in three respects: (1) that he had committed specific acts 
of misconduct such as possessing and selling cocaine to Officer 
Cox; (2) that  he had been arrested a s  a result of his commission of 
these acts; and (3) that since Officer Cox would be the testifying 
officer in the  case against him, Wilkins had an interest in seeing 
Cox discredited. 

The first and third methods of impeachment were properly 
allowed by the  trial court. As discussed above, Wilkins could be 
questioned about these specific acts of misconduct. When asked 
about specific occasions Wilkins had allegedly sold cocaine to Of- 
ficer Cox, he invoked his right against self-incrimination. The 
Sta te  could also properly cross-examine Wilkins for the purpose 
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of showing his bias or interest in the litigation. State v. Miller, 
282 N.C. 633, 642, 194 S.E. 2d 353, 358 (1973). 

However, a witness may not be impeached by cross- 
examination as to whether he has been arrested or accused of an 
unrelated criminal offense. State v. Waddell, supra. As the 
district attorney was asking Wilkins about an alleged cocaine sale 
to Cox on 1 October 1983, the prosecutor also added: 

Q. [Ylou are on bond on this occasion, aren't you? 

[Defense Counsel]: Objection. 

THE COURT: Sustained. 

The defendants made no motion to strike. Because the witness 
had already volunteered that the specific acts of misconduct being 
referred to were "things I'm accused of, not convicted of '  and 
because the trial judge properly sustained the defendants' objec- 
tion, we fail to see how defendants were prejudiced. We hold that 
the trial court did not abuse its discretion in the latitude it al- 
lowed the State in the cross-examination of Wilkins. 

As reasoned above, we hold the defendants' trial was free 
from prejudicial error. 

No error. 

Chief Judge HEDRICK and Judge JOHNSON concur. 

WAYNE E. WARREN v. CITY OF ASHEVILLE 

No. 8428SC507 

(Filed 7 May 1985) 

1. Municipal Corporations O 11.1- dismissal of police officer-trial de novo in su- 
perior court 

In a trial de novo in the superior court from a Civil Service Board's af- 
firmance of plaintiffs dismissal as a police officer by the Chief of Police, the 
Board's decision is t o  be given no presumption of validity, and the jury is to 
make its own determination, under proper instructions by the trial court, on 
whether the Chief of Police had justification for his dismissal of plaintiff. 
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2. Municipal Corporations 8 11 - dismisd of police officer for soliciting fellatio- 
absence of justifieation - sufficient evidence 

There was sufficient evidence t o  support a jury finding that the Chief of 
Police was not justified in finding that plaintiff had committed an act unbecom- 
ing to  a police officer by soliciting the  act of fellatio with another officer where 
plaintiff testified that his statement that he wanted to perform oral sex on the 
other officer was merely a test  t o  determine whether the other officer was a 
homosexual. 

3. Municipal C~rporations Q 11- dismissal of police officer-refusal to submit to 
polygraph examination 

A law enforcement officer may be discharged from employment because of 
his refusal to submit t o  a polygraph examination if the officer has been in- 
formed (1) that the questions will relate specifically and narrowly to  the per- 
formance of official duties, (2) that  the answers cannot be used against the 
officer in any subsequent criminal prosecution, and (3) that  the penalty for 
refusal is dismissal. 

4. Municipal Corporations 8 11- officer's r e fud  to take polygraph examination- 
justification 

Plaintiff police officer was justified in refusing to take a polygraph ex- 
amination where plaintiff learned through counsel that the polygraph operator 
planned to inquire whether plaintiff was a homosexual and whether he had 
ever had a homosexual encounter in the Asheville area since neither of those 
questions related specifically and narrowly to  plaintiffs official duties and the 
charge being investigated that plaintiff solicited an act of fellatio with another 
officer. 

5. Rules of Civil Procedure 1 32- erroneous reading of depoeition-harmless er- 
ror 

The trial court erred in permitting plaintiffs counsel t o  read a portion of 
an officer's deposition to the jury where the officer had been subpoenaed and 
was available to testify. However, such error was not prejudicial where the 
reading of a portion of the deposition served only to  corroborate competent 
evidence already before the  jury. G.S. 1A-1, Rule 32. 

APPEAL by defendant from Howell, Judge. Judgment entered 
28 July 1983 in Superior Court, BUNCOMBE County. Heard in the 
Court of Appeals on 11 February 1985. 

J. Lawrence Smith for plaintiff appellee. 

Victor W. Buchanan for defendant appellant. 

COZORT, Judge. 

Plaintiff was dismissed from his employment a s  a police of- 
ficer by defendant City of Asheville on 25 February 1981. He ap- 
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pealed his dismissal to the Civil Service Board of Asheville which 
upheld his discharge. Plaintiff instituted this civil action in ac- 
cordance with the Asheville Civil Service Law. At trial the jury 
found that the Chief of Police had acted without justification in 
firing the plaintiff. Defendant appealed, contending that the trial 
court erred by allowing plaintiffs counsel to read a portion of a 
deposition to the jury and that, as a matter of law, the evidence 
was insufficient to support the jury's verdict. We find no preju- 
dicial error. The facts follow. 

Plaintiff was employed by Asheville Police Department on 1 
March 1975 as  a patrolman, and as such, was subject to the Ashe- 
ville Civil Service Law. He owned his own home and, beginning in 
1977, had a business arrangement with another police officer, 
Robert G. Warlick, whereby Warlick stayed in plaintiffs house, 
working around the house and the yard instead of paying rent, 
and paid half of all other general expenses, such as heating oil, 
groceries, property taxes and electricity. 

In the late evening hours of 5 January 1981 or early morning 
of the next day, plaintiff stated to Warlick that he wanted to per- 
form oral sex on Warlick. Warlick said no. Plaintiff contends that 
he made the statement, on advice of others, to  determine whether 
Warlick was homosexual. Warlick moved out of plain- 
tiffs home the next day. Plaintiff and Warlick agree that there 
was no physical contact between them and that plaintiff made no 
further reference to oral sex to Warlick after this incident. 

Warlick reported the incident to his superior officers, and on 
23 January 1981, Police Chief F. W. Hensley ordered the Depart- 
ment's office of Internal Affairs to conduct an investigation. Plain- 
tiff defended his statement to Warlick as a test to determine 
whether Warlick was a homosexual. Plaintiff was ordered to take 
a polygraph examination on 20 February 1981. On that day, the 
examination was postponed for four days. On the 24th, plaintiff 
reported to  the Police Department, accompanied by his attorney, 
Marvin Pope. Pope discussed the tentative polygraph questions 
with Sergeant Gary Foster, the police officer assigned to ad- 
minister the polygraph to plaintiff. Pope then advised plaintiff not 
to take the polygraph. Plaintiff told Chief Hensley he would not 
take the polygraph. Chief Hensley then suspended plaintiff and 
terminated his employment the next day. Plaintiff appealed his 
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dismissal t o  the  Civil Service Board of Asheville, which affirmed 
his firing. In accordance with the Civil Service Law of the City of 
Asheville, plaintiff appealed the  final decision of the  City by filing 
this action in Superior Court in Buncombe County for a trial de 
novo. The jury found that  the Chief of Police acted without 
justification: (1) in finding that  plaintiff violated the  rules of con- 
duct of the  Department by engaging in unbecoming conduct; (2) in 
finding tha t  plaintiff violated the rules of conduct by willfully 
refusing t o  submit t o  a polygraph test;  and (3) in taking dis- 
ciplinary action against plaintiff. The trial court ordered the plain- 
tiff reinstated with full back pay and benefits. Defendant City of 
Asheville appealed. 

In three of its assignments of error,  the  City calls upon this 
Court t o  review the sufficiency of the  evidence t o  send the case 
to  the jury and t o  support the  verdict rendered by the  jury. The 
City argues tha t  the trial court erred by denying i ts  Motion for 
Directed Verdict, Motion for Judgment Notwithstanding the Ver- 
dict, and Motion for a New Trial. The City contends that  allowing 
the  jury's verdict to  stand would allow the  jury t o  substitute i ts  
judgment for that  of the Chief of Police. We find no error in the  
trial court's denial of the  City's motions. 

Chapter 415 of the  1977 N.C. Session Laws, amending the 
Civil Service Law of the City of Asheville (1953 N.C. Sess. Laws 
ch. 757), provides, in pertinent part, a s  follows: 

Within 10 days of t he  receipt of notice of the  decision of 
the  board, either party may appeal t o  the  Superior Court Di- 
vision of the  General Court of Justice for Buncombe County 
for a trial de  novo. . . . If the petitioner desires a trial by 
jury, the  petition shall so state. . . . Thereafter, the  matter 
shall proceed to trial as any other civil action. (Emphasis 
ours.) 

That law clearly provides for trial de novo in Superior Court. 
When a law so  provides, the scope of the  trial is as  follows: 

"Power t o  t r y  a case de novo vests a court with full power to 
determine the  issues and rights of all parties involved, and to  
t ry  t he  case a s  if the  suit had been filed originally in that  
court." (Citation omitted.) . . . "This means that  the court 
must hear or  t r y  the case on its merits from beginning to  end 
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a s  if no trial or  hearing had been held by the Board and with- 
out any presumption in favor of the Board's decision." (Cita- 
tion omitted.) 

In  re Hayes, 261 N.C. 616, 622, 135 S.E. 2d 645, 649 (1964). 

[I] Thus, the Civil Service Board's affirmance of the Police 
Chiefs dismissal of plaintiff is t o  be given no presumption of 
validity, and the jury is t o  make its own determination, under 
proper instructions from the trial court, on whether the Police 
Chief had justification for the actions he took against the plaintiff. 
If there was evidence when considering it in the light most favor- 
able to the plaintiff, which supported the verdict, then there was 
no error  in the trial court's denial of defendant's motions. Wallace 
v. Evans, 60 N.C. App. 145, 298 S.E. 2d 193 (1982). 

There were four "Charges and Specifications" upon which 
Chief Hensley relied in dismissing plaintiff. Plaintiff was charged 
with: (1) Unbecoming Conduct by "[oln January 6, 1981 you active- 
ly committed a Common Law Offense by soliciting another officer 
t o  commit a felony, namely North Carolina General Statute 14- 
177"; (2) Insubordination by "[oln two occasions you refused to 
follow legal orders t o  submit t o  a polygraph examination"; (3) a 
violation of Department Rule of Conduct Number 36 which directs 
employees to submit t o  polygraph examinations "specifically di- 
rected and narrowly related to a particular internal investigation 
being conducted by the Department"; and (4) a violation of 
Department Rule of Conduct Number 1 which provides that  em- 
ployees shall obey all Rules of Conduct. A t  the trial below, the 
court correctly submitted three issues to  the jury: (1) Was Chief 
Hensley justified in finding and concluding that  plaintiff had com- 
mitted an act unbecoming to an officer by soliciting the act of 
fellatio? (2) Did the Chief of Police act without justification in find- 
ing and concluding that  plaintiff willfully refused to  submit to a 
polygraph test? and (3) Was the disciplinary action taken by the 
Chief justified? The trial court properly instructed the jury that  
the plaintiff had the burden of proof on all issues. 

[2] There was sufficient evidence for the trial court t o  submit to 
the jury the issue of whether plaintiff committed an act of unbe- 
coming conduct by soliciting fellatio. The plaintiffs testimony, if 
believed by the jury, established that  his question to  Warlick 
was, instead of a t rue  solicitation of fellatio, merely a test  to  
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determine whether Warlick was homosexual. Thus, there was evi- 
dence to support the jury's verdict on the first issue. 

On the issue of refusing to take the polygraph test, the plain- 
t i ffs  evidence tended to  show that he refused to take the poly- 
graph examination upon advice of counsel after his counsel had 
reviewed the tentative questions with Sergeant Foster. Plaintiffs 
counsel testified that the three questions he was shown by Foster 
were: "The first relevant questions [sic] was: Did you make the 
statement to the effect that  would you like to  have oral sex. And 
the second questions [sic] was: Are you a homosexual. And the 
third question: Have you ever had a homosexual encounter in the 
Asheville area." 

Plaintiffs counsel further testified: 

I explained to Chief Hensley a t  the second meeting that 
there was no point in the first question on his examination 
because we had already admitted that the statement was 
made, and Officer Warlick admitted that the statement was 
made about the oral sex and the reasoning behind it. So 
there was nothing that I felt there to test the truthfulness of 
whether both of the men admitted, you know, that the state- 
ment was made. 

The second question was about: Are you a homosexual. 

I told him there was no basis for the question, because 
there was no physical contact between Wayne and Warlick, 
and there was no-that it was not something for dismissal, 
disciplinary action. If there had have been, but there was 
not-there was no evidence that there was any a t  all, and 
both men, again, admitted this too. 

And the same applied to the third question about the 
homosexual encounter in the Asheville area. There was noth- 
ing in Warlick's statement that I had been allowed to see to 
indicate that Wayne had ever had any type of homosexual en- 
counter in Asheville. So there was no basis for that question 
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at aB. f explained this to Chief Hensley, and that was why 1 
was refusing t o  allow Wayne t o  take this test. 

f31 The question of whether a law enforcement officer can be 
discharged from his employment because of his refusal to  submit 
t o  a polygraph examination has not been decided in this State. 
Some states have answered in the affirmative and others in the 
negative. See Annot., 15 A.L.R. 4th 1207 (1982). At least one 
state, Florida, has held that the "same unreliability which pre- 
vents the polygraph's admissibility in court should preclude the 
dismissal of a police officer for failure to take a test." Farmer v. 
City of Fort  Lauderdale, 427 So. 2d 187, 190 (Fla.), cert. denied, 
- - -  U.S. ---, 104 S.Ct. 74,78 L.Ed. 2d 86 (1983). Of those decisions 
approving dismissal, the basic rules are that the officer must be 
informed: (1) that the questions will relate specifically and narrow- 
ly to the performance of official duties; (2) that the answer cannot 
be used against the officer in any subsequent criminal prosecu- 
tion; and (3) that the penalty for refusal is dismissal. See, for ex- 
ample, Rivera v. City of Douglas, 132 Ariz. 117, 644 P. 2d 271 
(1982). We think the better view is that discharge is permissible 
upon refusal to take the polygraph if the three requirements set 
forth above are followed, and we so hold. 

[4] In the case sub judice, plaintiff learned through counsel that 
the Department planned to inquire during his polygraph examina- 
tion whether he was a homosexual and whether he had ever had a 
homosexual encounter in the Asheville area. Neither of these 
questions related specifically and narrowly to plaintiffs official 
duties and the charge which was being investigated. As a matter 
of law, plaintiff was justified in refusing to take a polygraph ex- 
amination which included those questions. Therefore, there was 
sufficient evidence upon which the jury could find that the Police 
Chief was not justified in disciplining the plaintiff for refusing to 
take that polygraph examination. 

In summary, the evidence supported the jury's verdict, and 
the City's motions directed to the sufficiency of the evidence 
were properly denied. 

[5] We now consider whether the trial court erred by allowing 
plaintiffs counsel to read to the jury a portion of Sergeant 
Foster's deposition which supported the plaintiffs contention that 
the tentative polygraph questions were too general and not rele- 
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vant t o  the specific charges against the plaintiff being in- 
vestigated by Internal Affairs. Foster had been subpoenaed and 
was available to testify. 

I t  was error  for the  trial court t o  allow plaintiffs counsel to 
read a portion of the deposition under these circumstances. The 
use of depositions a t  trial is governed by G.S. 1A-1, Rule 32. 
Generally, "testimony by deposition is less desirable than oral 
testimony and should ordinarily be used a s  a substitute only if 
the witness is not available to testify in person." Wright & Miller, 
Federal Practice and Procedure: Civil fj 2142. "Although the 
North Carolina Rules of Civil Procedure provide extensive rights 
of discovery t o  any party, the  use of a deposition in a civil case a t  
the trial stage is sharply limited." Maness v, Bullins, 11 N.C. App. 
567, 568, 181 S.E. 2d 750, 751, cert. denied, 279 N.C. 395, 183 S.E. 
2d 242 (1971). All or part of a deposition may be used only if the 
provisions of G.S. 1A-1, Rule 32(a) a re  met. See Nytco Leasing v. 
Southeastern Motels, 40 N.C. App. 120, 252 S.E. 2d 826 (1979). 

We have carefully examined the provisions of G.S. 1A-1, Rule 
32(a) and find none under which the reading of the  deposition 
should have been allowed. Therefore, the trial court erred in 
allowing the reading of a portion of the deposition. However, an 
error  in t he  admission of evidence is not grounds for granting a 
new trial o r  for setting aside a verdict unless the  admission 
amounts t o  the denial of a substantial right. G.S. 1A-1, Rule 61. 
"The burden is on the appellant not only to  show error, but also 
t o  enable the  Court t o  see that he was prejudiced and that a dif- 
ferent result would have likely ensued had the  error  not occurred. 
(Citations omitted.) 'The admission of incompetent testimony will 
not be held prejudicial when i ts  import is abundantly established 
by other competent testimony, or  the testimony is merely cumula- 
tive o r  corroborative. (Citations omitted.)' " Hasty v. Turner, 53 
N.C. App. 746, 750, 281 S.E. 2d 728, 730-31 (1981). 

The portion of Foster's deposition read t o  the  jury showed 
that Foster planned to  ask a question on the polygraph examina- 
tion which the plaintiff alleged was not relevant t o  the charges 
against him. Plaintiff had already elicited the same evidence from 
one of his witnesses and from cross-examining the Chief of Police. 
The reading of Foster's deposition thus served only to cor- 
roborate competent evidence already before the  jury. Plaintiff 
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cannot show prejudice, and we hold that the admission of the evi- 
dence was harmless error. 

Having carefully considered all of the plaintiffs assignments 
of error, we find no prejudicial error. 

No error. 

Judge JOHNSON concurs. 

Chief Judge HEDRICK concurs in result. 



N.C.App.1 COURT OF APPEALS 411 

CASES REPORTED WITHOUT PUBLISHED OPINION 

BOWMAN v. BOWMAN 
No. 8418DC740 

BRESHEARS V. TURNER 
No. 8414SC352 

DAWSON v. CHRISCOE 
No. 8420SC795 

IN RE WHITFIELD v. 
NC FARM BUREAU 

No. 849DC558 

LOVINGOOD v. FOX 
No. 8429SC872 

MADDOX V. GLASGOW 
No. 8414DC1143 

PLANT v. PLANT 
No. 8422DC1140 

SHIELDS v. SHIELDS 
No. 8415SC914 

STAR AUTOMOBILE v. 
SAAB-SCANIA 

No. 8410SC823 

STATE v. BONHAM 
No. 8421SC895 

STATE v. BYRD 
No. 8418SC655 

STATE v. CASHWELL 
No. 8422SC902 

STATE v. DAVIS 
No. 8429DC1151 

STATE v. GARNER 
No. 844SC1012 

Guilford 
(83CVD5707) 

Durham 
(77SP246) 

Moore 
(82CVS95) 

Person 
(81CVD372) 

McDowell 
(83CVS510) 

Durham 
(83CVD2611) 

Alexander 
(83CVD204) 

Chatham 
(82CVS271) 

Wake 
(83CVS6049) 

Forsyth 
(83CRS57329) 

Guilford 
(83CRS15595) 
(83CRS15596) 
(83CRS155971 
(83CRS15598) 
(83CRS15599) 

Davie 
(84CRS0766) 
Davidson 
(83CRS13416) 

McDowell 
(83CRS4799) 

Onslow 
(84CR322) 
(84CR323) 

Affirmed 

Dismissed 

Affirmed 

No Error 

Affirmed 

Affirmed 

Dismissed 

Affirmed 

Vacated & remanded 
with instructions 

No Error 

Vacated & remanded 
for new hearing 

Affirmed 

No Error 

No Error 



412 COURT OF APPEALS 

STATE v. HARRISON 
No. 8412SC930 

STATE V. KORNEGAY 
No. 848SC1208 

STATE V. LOVE 
No. 8410SC875 

STATE v. MALONE 
No. 844SC922 

STATE V. PATTERSON 
No. 8426SC1009 

STATE V. PEACE 
No. 849SC1001 

STATE v. RICHARD 
No. 8422SC894 

STATE v. WRIGHT 
No. 8427SC1079 

VADEN v. CHAMBERLAIN 
No. 8417DC890 

WATTS v. WATTS 
No. 8426DC601 

Cumberland 
(83CRS47633) 

Lenoir 
(83CRS7799) 
(83CRS7800) 

Wake 
(83CRS51580) 
(83CRS51581) 

Onslow 
(83CRS18453) 

Mecklenburg 
(83CRS54758) 

Vance 
(84CRS155) 

Davidson 
(83CRS7622) 

Gaston 
(84CRS2524) 
184CRS2525) 
(84CRS2529) 
(84CRS2530) 

Stokes 
(80CVD137) 

Mecklenburg 
(84CVD2903) 

No Error 

No Error 

Affirmed 

No Error 

No Error 

No Error 

No Error 

No Error 

Affirmed 

Dismissed 



N.C.App.1 COURT OF APPEALS 413 

Smith v. Price 

GEORGANNE SMITH v. WILLIAM GEORGE PRICE 

No. 8421DC764 

(Filed 7 May 1985) 

1. Rules of Civil Procedure B 50.3- motion for directed verdict-statement of 
specific grounds 

While the better practice is t o  state specific grounds for a directed ver- 
dict motion, a statement of specific grounds is not necessary where the issue is 
identified and the grounds for the motion are  apparent to the court and the  
parties. 

2. Rules of Civil Procedure O 50- motion for directed verdict or judgment n.0.v. 
-credibility of movant's evidence 

Ordinarily, the question of credibility is one for the jury and, where the 
movant's case depends to  any extent on witness credibility, a directed verdict 
or judgment n.0.v. is rarely proper. However, there is no constitutional or pro- 
cedural impediment to granting a directed verdict in favor of the party with 
the burden of proof when the credibility of the movant's witnesses is "manifest 
as a matter of law." 

3. Baetards B 10; Rules of Civil Procedure g 50.4- judgment n.0.v. for plaintiff on 
issue of paternity 

In a civil paternity action, defendant raised only latent doubts as to the 
credibility of plaintiff mother's evidence, and the trial court properly entered 
judgment n.0.v. for plaintiff on the issue of paternity, where defendant cor- 
roborated most of plaintiffs testimony and refuted none of i t  in that defendant 
admitted a t  trial that he had sexual relations with plaintiff three times during 
one weekend and another time a week later without using contraception, and 
that a full-term baby was born to plaintiff some nine months later; based on 
defendant's admissions concerning sexual contact with plaintiff, blood grouping 
tests showed that the statistical possibility is less than one-half of one percent 
that defendant is not the father of the child; and even if plaintiffs testimony is 
discounted entirely and none of defendant's admissions of sexual contact con- 
sidered, the blood test would show a 96.42% probability that defendant is the 
father of the child. 

4. Bastards Q 10- paternity action-dismissal of counterclaim based on fraud 
The trial court in a paternity action properly dismissed defendant's 

counterclaim seeking damages in the amount of child support he would pay 
during the child's minority on the ground that he was fraudulently tricked into 
having sex with plaintiff since defendant in effect sought to  avoid his legal 
obligation to support the child he fathered and to impede enforcement of the 
child's legal and constitutional rights to support. 

5. Attorneys at Law B 7.5; Divorce and Alimony B 27- attorney fees-civil pater- 
nity action-child custody and support actions 

The trial court was authorized to  award reasonable attorney fees for child 
custody and support actions but not for a civil action to  establish paternity 
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under G.S .  49-14. Furthermore, the court's order awarding attorney fees was 
insufficient in that it contains no finding that plaintiff was acting in good faith 
as required by G.S .  50-13.6. 

APPEAL by defendant from Tunis, Judge. Judgments entered 
13 December 1983 and 30 December 1983 in District Court, FOR- 
SYTH County. Heard in the Court of Appeals 13 March 1985. 

In this civil action, plaintiff seeks a judicial determination 
that  defendant is the father of her child, an order awarding custo- 
dy of the child to  her, and reasonable child support from defend- 
ant. Briefly summarized, the evidence shows the following: 

Plaintiff and defendant were casual acquaintances who met in 
December of 1980. On or about 20 February 1981, plaintiff tele- 
phoned defendant and arranged a dinner date with him. This was 
their first date. After dinner, the two went t o  defendant's house 
for drinks. Defendant made a fire in the fireplace and he and 
plaintiff began to hug and kiss on the floor in front of the  fire. 
Plaintiff suggested that  they move to a more comfortable location 
in order to have sex. Plaintiff and defendant moved to  defendant's 
bed and they had sexual intercourse. Plaintiff spent the night 
with defendant. They had sexual intercourse again the next morn- 
ing. Defendant used no birth control method or device. That after- 
noon, defendant asked plaintiff what method of birth control she 
used. She indicated that  she used the rhythm method but that  she 
was in the  "safe" part of her cycle. Plaintiff spent the night of 21 
February 1981 with defendant and they had sexual intercourse 
again. 

Plaintiff testified that  she had a regular menstrual cycle and 
that  her menstrual period began around the end of each month. In 
practicing the rhythm method, plaintiff did not use the recom- 
mended techniques of checking her basal temperature and the 
sugar content of her cervical mucous. Instead, she used a calen- 
dar, determining the "safe" part of her menstrual cycle by count- 
ing back from the approximate beginning of her next menstrual 
period. According to plaintiffs method, her next menstrual period 
should have started on 26 or 27 February 1981. I t  did not. 

Plaintiff and defendant had sex again on 1 March 1981. Plain- 
tiff underwent a pregnancy test  and on o r  about 19 March 1981 
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determined that she was pregnant. Sometime thereafter, she had 
sexual intercourse with another man. 

In April of 1981, plaintiff told defendant that she was preg- 
nant and that she thought that he was the father. Though mar- 
riage and abortion were discussed, neither occurred and plaintiff 
gave birth to a healthy 9 pound, 1 ounce baby boy. Blood group- 
ing tests were performed on plaintiff, defendant and the child. 
These tests showed a strong probability that defendant was the 
father. 

Additional facts will be discussed where pertinent in the 
body of the opinion. 

On 3 August 1983, plaintiff filed a complaint in district court 
for Forsyth County seeking to have defendant declared the father 
of her child, to have custody of the child placed with her, and to 
have defendant ordered to pay reasonable child support. 

Defendant responded, denying plaintiffs allegations of pater- 
nity and denying any financial responsibility for the child. Defend- 
ant counterclaimed against plaintiff for fraud, alleging that 
plaintiff had intentionally deceived him regarding birth control in 
order to persuade him to engage in sex with her. He claimed that 
she seduced him and had intercourse with him for the sole pur- 
pose of procreation. Defendant claimed compensatory damages for 
the alleged fraud in the amount of $85,000. 

The matter was tried before a jury. At the close of the 
evidence plaintiff moved for a directed verdict as to defendant's 
counterclaim and the court allowed the motion. Plaintiffs motion 
for directed verdict was denied and the jury returned a verdict 
for defendant. On the motion of plaintiff, however, the court 
entered judgment n.0.v. on 13 December 1980, determining de- 
fendant to be the father of the child. The court initially denied 
plaintiffs alternative motion for a new trial, but later allowed 
plaintiffs amended motion, granting plaintiff a new trial if the 
judgment n.0.v. was reversed or vacated on appeal. Defendant 
gave oral notice of appeal from the entry of judgment n.0.v. for 
plaintiff on the paternity issue. 

A subsequent hearing was held before the court on the issues 
of child custody and support on 30 December 1980. Plaintiff was 
awarded custody of the child and defendant was ordered to pay 
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child support and attorney fees. Defendant gave oral notice of ap- 
peal from this order. Written orders were prepared and signed by 
Judge Tanis on 27 and 29 February 1984. 

P e  t t  yjohn and Molitoris, by Anne Connolly, for plaint@Fap 
pellee. 

David B. Hough for defendant-appellant. 

EAGLES, Judge. 

11) In his first assignment of error, defendant contends that the 
trial court should not have entertained plaintiffs motion for judg- 
ment n.0.v. because plaintiff had not made the prerequisite mo- 
tion for directed verdict in accordance with the North Carolina 
Rules of Civil Procedure. G.S. 1A-1, Rule 50. Defendant correctly 
notes that a directed verdict made a t  the close of the evidence is 
an absolute prerequisite to a motion for judgment n.0.v. Gibbs v. 
Duke, 32 N.C. App. 439, 232 S.E. 2d 489, disc. rev. denied, 292 
N.C. 640, 235 S.E. 2d 61 (1977); Glen Forest Co. v. Bensch, 9 N.C. 
App. 587, 176 S.E. 2d 851 (1970). Rule 50(a) provides that "[a] mo- 
tion for a directed verdict shall state the specific grounds there- 
for." Because plaintiffs counsel indicates that the directed verdict 
motion was made "for record purposes only," because no specific 
grounds were stated, and because counsel for plaintiff chose not 
to argue it, defendant contends that the motion was not a proper 
motion under Rule 50(a) and that the later motion for judgment 
n.0.v. was thus not properly before the trial court. This conten- 
tion is without merit. 

Although plaintiff raised three issues in her complaint 
-paternity, custody and support-only the paternity issue was 
before the jury. Searcy v. Justice, 20 N.C. App. 559, 202 S.E. 2d 
314, cert. denied, 285 N.C. 235, 204 S.E. 2d 25 (1974). Defendant 
had raised by counterclaim the issue of fraud. When plaintiff 
made her motion, evidence had been presented only on these two 
issues. Obviously, the paternity issue had to be decided before 
the court could decide the issue of fraud. Just  as obviously, it was 
the paternity issue that was the focus of plaintiffs motion. 
Counsel indicated as  much when the motion was made. The ob- 
vious, if unstated, grounds for plaintiffs motion, as with any 
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directed verdict motion made by a party with the burden of 
proof, was that the evidence established the fact in issue so clear- 
ly that no inference to the contrary could be drawn by a jury. 
Snipes v. Snipes, 55 N.C. App. 498, 286 S.E. 2d 591, aff'd per 
curiam, 306 N.C. 373, 293 S.E. 2d 187 (1982). While the better 
practice is to  state specific grounds for a directed verdict motion, 
it is not necessary where, as here, the issue is identified and the 
grounds for the motion are apparent to the court and the parties. 
Humphrey v. Hill, 55 N.C. App. 359, 285 S.E. 2d 293 (1982). Even 
if the grounds were not apparent, we note that defendant waived 
his objection to the form of the motion by failing to note an objec- 
tion a t  trial. Id.; Byerly v. Byerly, 38 N.C. App. 551, 248 S.E. 2d 
433 (1978). Plaintiffs motion for judgment n.0.v. was properly 
entertained by the trial court and defendant's first contention is 
without merit. 

The same grounds, more specifically stated, were raised in 
plaintiffs written motion for judgment n.0.v. That motion read in 
part as follows: 

5. This verdict and the judgment entered thereon should 
be set aside for the following reasons: 

a. That while the plaintiff has burden of proof, plaintiffs 
right to judgment is established by defendant's evidence and 
her right of judgment, therefore, does not depend upon the 
credibility of her witnesses; 

b. That an examination of all of the evidence demon- 
strates that there is no conclusion to be drawn other than 
that the defendant is the father of plaintiffs child, William 
George Price, and, therefore, there is no genuine issue of 
fact. 

In his second assignment of error, defendant contends that 
the court erred in allowing plaintiffs motion for judgment n.0.v. 
His argument is twofold: first, he argues that the pertinent 
statute, G.S. 49-14, imposes a heavy burden of proof on the plain- 
tiff in that it requires that paternity be established beyond a 
reasonable doubt; second, he argues that a motion for judgment 
n.0.v. likewise puts a heavy burden on the plaintiff, requiring her 
to establish the fact in issue as a matter of law, leaving no room 
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for doubt a s  t o  defendant's paternity of the  child. By either stand- 
ard, defendant contends that  plaintiff s evidence was insufficient 
and that  her motion for judgment n.0.v. should not have been al- 
lowed. We disagree. 

A motion for judgment n.0.v. is essentially a renewal of a mo- 
tion for directed verdict, Harvey v. Norfolk Southern Ry., 60 N.C. 
App. 554, 299 S.E. 2d 664 (19831, and the same standards govern 
the  trial court's consideration of i t  a s  for a directed verdict mo- 
tion. Dickinson v. Puke, 284 N.C. 576, 201 S.E. 2d 897 (1974). 
Those standards a re  clearly established in our law. 

A motion for judgment notwithstanding the verdict 
presents the question of whether the evidence was sufficient 
t o  entitle the plaintiff t o  have a jury pass on it. Hunt  v. 
Montgomery Ward and Co., Inc., 49 N.C. App. 642, 272 S.E. 
2d 357 (1980). The evidence must be considered in the  light 
most favorable t o  the party opposing the motion, and the op- 
ponent is entitled to  the benefit of every reasonable in- 
ference which may legitimately be drawn from the evidence, 
and all conflicts in the evidence are  resolved in favor of the 
opponent. Pot t s  v. Burnette, 301 N.C. 663, 273 S.E. 2d 285 
(1981). 

Morrison v. Kiwanis Club, 52 N.C. App. 454, 462, 279 S.E. 2d 96, 
101, disc. rev. denied, 304 N.C. 196, 285 S.E. 2d 100 (1981). This 
assignment of error raises the issue of whether a judgment n.0.v. 
in favor of the party with the  burden of proof is appropriate, 
especially where the proof depends in part on the credibility of 
witnesses. 

[2] Ordinarily, the question of credibility is one for the  jury and, 
where the movant's case depends to  any extent on witness credi- 
bility, a directed verdict or  judgment n.0.v. is rarely proper. See, 
e.g., Cutts v. Casey, 278 N.C. 390, 180 S.E. 2d 297 (1971); S tu t t s  v. 
Green Ford, 47 N.C. App. 503, 267 S.E. 2d 919 (1980); Ludwig v. 
Hart ,  40 N.C. App. 188, 252 S.E. 2d 270, disc. rev. denied, 297 N.C. 
454, 256 S.E. 2d 807 (1979). It used to  be the rule that  a directed 
verdict was never proper in those circumstances. Cutts v. Casey, 
supra. However, our Supreme Court pointed out in NCNB v. Bur- 
nette, 297 N.C. 524, 256 S.E. 2d 388 (19791, that  there is no 
constitutional or procedural impediment t o  granting a directed 
verdict in favor of the party with the burden of proof when the 
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credibility of the movant's witnesses was "manifest as a matter of 
law." Id. a t  537, 256 S.E. 2d a t  396. Although unable to formulate 
a general rule, the court noted three "recurrent situations" where 
the credibility of a movant's evidence was manifest: 

(1) Where non-movant establishes proponent's case by ad- 
mitting the truth of the basic facts upon which the claim of 
proponent rests. [Citations.] 

(2) Where the controlli~g evidence is documentary and 
non-movant does not deny the authenticity or correctness of 
the documents. [Citations.] 

(3) Where there are only latent doubts as to the credibili- 
ty  of oral testimony and the opposing party has "failed to 
point to specific areas of impeachment and contradictions." 

Id. a t  537-38, 256 S.E. 2d a t  396, quoting Kidd v. Early, 289 N.C. 
343, 370, 222 S.E. 2d 392, 410 (1976). Especially where credibility 
is concerned, the distinction between issues of law and issues of 
fact is difficult to draw precisely. "[WJhile credibility is generally 
for the jury, courts set the outer limits of it by preliminarily 
determining whether the jury is a t  liberty to disbelieve the evi- 
dence presented by movant." Id. a t  538, 256 S.E. 2d a t  396. See 
generally, 9 Wright and Miller, Federal Practice and Procedure, 
Section 2535 (1971 and Supp. 1983); Note, 16 Wake Forest L. Rev. 
607 (1980). 

[3] Though the NCNB v. Burnette court speaks of three situa- 
tions where the credibility of a movant's evidence may be mani- 
fest, those situations are not limitations, merely observations 
drawn from reported cases. The evidence in this case does not fit 
neatly into any one of the three situations noted in NCNB v. Bur- 
nette. It is nevertheless manifestly credible in our opinion. 

Most of the evidence in this case is not in dispute. Though 
his response denies it, defendant admitted a t  trial that he had 
sexual relations with plaintiff three times over the weekend of 20 
and 21 February 1981 and again on 1 March 1981. He did not use 
any birth control method and did not ascertain whether plaintiff 
was using any birth control method before having sex with her. A 
nine pound, one ounce healthy baby was born to plaintiff nearly 
nine months later. Defendant's own expert, Dr. Meis, expressed 
his opinion on cross examination that plaintiffs baby was prob- 
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ably full term. He performed a standard gestation period calcula- 
tion, based on plaintiffs testimony regarding her menstrual cycle 
and assuming sexual contact on 20 February 1981, that put an 
estimated date of birth a t  11 November 1981, only two days later 
than plaintiffs child was actually born. Plaintiffs uncontradicted 
testimony was that defendant was the only man with whom she 
had sexual contact between December 1980 and late March 1981, 
when her tests revealed she was pregnant. Blood grouping tests 
performed on plaintiff, defendant, and the child showed a high 
probability that defendant was the father. 

Clearly, plaintiff in this case is an interested witness and her 
testimony would ordinarily be subject to question on that ground. 
By his own testimony, however, defendant corroborates most of 
plaintiffs testimony and refutes none of it. He does not point to 
specific inconsistencies in plaintiffs evidence nor does he attempt 
to impeach her expert witness. Defendant does not question the 
authenticity of the document showing the results of the blood 
test. He does not pursue or support with any authority the ques- 
tions he purports to raise concerning the reliability of the tests or 
the credibility of plaintiffs expert witness. At best, defendant 
raises only latent doubts as to the credibility of plaintiffs 
evidence. This is clearly not enough to defeat her case. Conner v. 
Spanish Inns, 294 N.C. 661, 242 S.E. 2d 535 (1978). 

Relying on uncontradicted facts and drawing all permissible 
inferences in defendant's favor, the evidence admits of only a 
bare statistical possibility that defendant is not the father of the 
child. Based on defendant's admissions concerning sexual contact 
with plaintiff, that statistical possibility is less than one-half of 
one percent. Even if plaintiffs testimony is discounted entirely 
and none of defendant's admissions of sexual contact considered, 
the tests alone would show a 96.42% probability that defendant 
was the father of the child. See Comment, 16 Wake Forest L. 
Rev. 591 (1980). We are aware that blood test  results are not ab- 
solutely conclusive and that they have been held insufficient, 
without more, to establish non-paternity. State v. Camp, 286 N.C. 
148, 209 S.E. 2d 754 (1974) (different type of test). See Comment, 
16 Wake Forest L. Rev. 591 (1980). We note also that G.S. 8-50.1 
does not require a peremptory jury instruction where the results 
of blood tests  tend to  establish paternity nor does the statute in- 
dicate how much weight is to  be attached to blood test results. 
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However, when combined with facts that are conclusively estab- ~ 

lished by the evidence and defendant's admissions, the test  re- 
sults leave no reasonable question as  to the paternity of the child. 
Defendant here has done no more than raise latent doubts or 
mere conjecture regarding the credibility of the evidence. We 
think that the court properly allowed plaintiffs motion for judg- 
ment n.0.v. 

[4] Defendant next contends that it was error for the trial court 
to allow plaintiffs motion for directed verdict on the counterclaim 
of fraud. The basis of defendant's counterclaim was that plaintiff 
had tricked him into having sex with her so that plaintiff could 
have the baby. Rather than denying financial responsibility for 
the child, however, defendant seeks damages from plaintiff based 
on estimates of the total child support he would pay during the 
child's minority. 

We note first, in response to plaintiffs argument, that de- 
fendant's appeal on this issue is properly before us. Defendant 
gave oral notice of appeal from the trial court's judgment on the 
paternity issue in accordance with N.C. App. Rule 3(a)(l). Having 
given notice of appeal, defendant is entitled to argue to this court 
the correctness of any ruling by the trial court provided that his 
exception to that ruling is preserved for appeal in accordance 
with N.C. App. Rule 10(b). Since the directed verdict on defend- 
ant's counterclaim did not finally determine the action or preclude 
a judgment from which an appeal could be taken, an immediate 
appeal from the court's order would likely have been dismissed as 
premature. G.S. 1A-277, 74-27. Defendant has properly excepted 
and assigned error to the trial court's ruling; he is entitled to 
challenge that ruling on appeal from the final judgment of the 
court. 

Though defendant is entitled to make arguments in support 
of his assignment of error, we find them to be without merit. The 
law imposes a support obligation on the biological parents of a 
child born out of wedlock; the child has a right to  that  support. 
Cogdell v. Johnson, 46 N.C. App. 182, 264 S.E. 2d 816, 16 A.L.R. 
4th 919 (1980). The purpose of an action under G.S. 49-14 is to 
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establish the identity of the biological father of an illegitimate 
child so that the child's right to support may be enforced and the 
child will not become a public charge. Id; Wright v. Gann, 27 N.C. 
App. 45, 217 S.E. 2d 761, cert. denied, 288 N.C. 513, 219 S.E. 2d 
348 (1975); G.S. 49-2. See generally, Lee, N.C. Family Law, Section 
251 (1981). Once paternity is established, the proper custody and 
amount of support are determined in the same manner as for a le- 
gitimate child. G.S. 49-15. In making this determination, the court 
has considerable discretion but the welfare of the child is the 
primary consideration. Holt v. Holt, 29 N.C. App. 124, 223 S.E. 2d 
542 (1976). To determine the rights of an illegitimate child any dif- 
ferentIy would violate the illegitimate child's constitutional right 
to equal protection of the law. Levy v. Louisiana, 391 U.S. 68, 20 
L.Ed. 2d 436, 88 S.Ct. 1509 (1968); Cogdell v. Johnson, supra. 

By counterclaiming against plaintiff for fraud, defendant 
seeks to avoid his legal obligation to provide his share of support 
for the child he fathered. The fact that he seeks damages from 
plaintiff rather than avoidance of the obligation altogether does 
not disguise his underlying intention to evade his responsibility to 
his child and to impede our enforcing of the child's legal and con- 
stitutional rights to support. Defendant's argument that he was 
tricked into fathering a child and should not bear the financial 
responsibility for it might be appropriate in some circumstances. 
However, the argument is simply not appropriate in a civil action 
to establish paternity, either as a defense or a counterclaim. See 
L. Pamela P. v. Frank S., 59 N.Y. 2d 13, 449 N.E. 2d 713 (1983). 
The counterclaim was subject to dismissal under Rule 12(b), but 
plaintiff made no motion. It was not error for the trial court to 
allow plaintiffs directed verdict motion and dismiss the counter- 
claim at the close of the evidence. 

Because we have determined that defendant could not prop- 
erly assert his counterclaim in this action, we do not consider 
whether the trial court erred in excluding certain testimony per- 
taining to that issue. 

[S] Defendant's final assignment of error concerns the trial 
court's award of attorney fees. Defendant contends that neither 
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G.S. 49-14 nor G.S. 49-15 contains a specific provision authorizing 
the award of attorney fees and argues that, without specific statu- 
tory authorization, the court may not award them. Defendant 
argues that even if attorney fees may be awarded in this action, 
the trial court's findings are not sufficient to support the award 
and that the evidence in any case would not support the required 
findings. 

As noted above, G.S. 49-15 provides that issues of custody 
and support of illegitimate children are to be determined just as 
for legitimate children, once paternity has been established. No 
other procedure is specified or provided. In actions for custody 
and support of minor children, the court is clearly authorized to 
award attorney fees. G.S. 50-13.6 provides in part as follows: 

In an action or proceeding for the custody or support, or 
both, of a minor child, including a motion in the cause for the 
modification or revocation of an existing order of custody or 
support, or both, the court may in its discretion order pay- 
ment of reasonable attorney's fees to an interested party act- 
ing in good faith who has insufficient means to defray the 
expense of the suit. 

This statute does not apply to civil actions to establish paternity 
under G.S. 49-14. We can perceive no reasonable construction of 
G.S. 50-13.6 that would extend its coverage that far. Accordingly, 
the trial court in this case was authorized to award reasonable at- 
torney fees for the custody and support actions, but not for the 
paternity action. 

We note that any award of attorney fees must be supported 
by appropriate findings based on competent evidence. Hudson v. 
Hudson, 299 N.C. 465, 263 S.E. 2d 719 (1980); Gibson v. Gibson, 68 
N.C. App. 566, 316 S.E. 2d 99 (1984). Here, the order awarding at- 
torney fees to plaintiff contains no finding that plaintiff was act- 
ing in good faith, as required by G.S. 50-13.6, supra. 

For the reasons stated, that part of the court's order of 30 
December 1980 awarding attorney fees to  plaintiff must be va- 
cated and the cause remanded for further proceedings on the 
issue of attorney fees. An additional evidentiary hearing may be 
required. In all other respects, the judgment of the trial court is 
affirmed. 
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Affirmed in part; vacated and remanded in part. 

Judges WHICHARD and JOHNSON concur. 

GREAT AMERICAN INSURANCE COMPANY v. C. G. TATE CONSTRUCTION 
COMPANY 

No. 8410SC743 

(Filed 7 May 1985) 

1. Insurance 8 96.1 - delayed notice of accident -insurer's duty to defend-fac- 
tors determining 

There is a three-step test  for determining whether an insurer is obligated 
to  defend when the insurer claims that notice of the claim was not timely 
given. Where the court concluded that notice was not given as soon as prac- 
ticable and that the failure to notify the insurer "lacked good faith," then there 
was no need to  proceed to the third step and determine whether the insurer 
was prejudiced by the delay. 

2. Insurance 8 96.1 - notice of claim to insurer - timeliness- tests for bad faith 
Where the insured did not notify the insurer of an accident, the trial court 

improperly substituted an objective test of good faith by allowing unreason- 
able or  unfair dealings to constitute bad faith by the insured. Bad faith is to be 
measured by its objective standard, based upon actual knowledge and an inten- 
tional, ie., purposeful and knowing, failure to notify the insured. 

Judge WELLS concurring. 

APPEAL by plaintiff from Bailey, Judge. Judgment entered 6 
June 1984 in Superior Court, WAKE County. Heard in the Court 
of Appeals 8 March 1985. 

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog, by 
Robert W. Sumner, for plaintiff appellant. 

Nye, Mitchell and Jarvis, by Charles B. Nye, for defendant 
appellee. 

BECTON, Judge. 

I 

Great American Insurance Company (Great American) insti- 
tuted this declaratory judgment action to determine its liability 
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under a general liability insurance policy issued to C. G. Tate 
Construction Company (Tate) for damages arising out of an acci- 
dent occurring on 6 April 1978. This action has already been the 
subject of two prior reported cases, both appearing as Great 
American Insurance Company v. C. G. Tate Construction Com- 
pany, a t  46 N.C. App. 427,265 S.E. 2d 467 (1980) and 303 N.C. 387, 
279 S.E. 2d 769 (1981). 

The central issue involved in these extended proceedings is 
whether the failure of an insured to comply with a policy provi- 
sion which requires the insured, as a condition precedent to cov- 
erage, to give the insurer notice "as soon as practicable," releases 
the insurer from its obligations under the policy. The trial court 
originally entered judgment in favor of Great American, after 
concluding that Tate failed to give notice to  Great American "as 
soon as practicable" and that such failure was unjustified and in- 
excusable. Tate appealed to  this Court, and we reversed, holding 
that an insured's failure to comply with a notice provision will not 
relieve the insurer from its duty to defend and indemnify unless 
the notice was not given within a reasonable time, and the in- 
surer suffered prejudice from the delay. We remanded for a de- 
termination on the issue of prejudice. 

The Supreme Court modified and affirmed the Court of Ap- 
peals' decision, holding that an unexcused delay by the insured in 
giving notice to the insurer of an accident does not relieve the in- 
surer of its obligation to defend and indemnify unless the delay 
materially prejudices the insurer. The Supreme Court further 
held that the delay must be shown by the insured to have been 
made in good faith, and i t  also placed the burden of showing 
material prejudice on the insurer. The Supreme Court remanded 
the cause to superior court to allow the parties to present addi- 
tional evidence on the issues of good faith and prejudice. Upon re- 
mand, a new judgment was entered in which the trial court 
concluded that Tate failed to notify Great American as soon as 
practicable, that such failure was not in good faith, and that  Great 
American was not prejudiced by Tate's failure to give i t  timely 
notification. The trial court held that Great American is liable on 
the policy of insurance it issued to Tate. Great American has ap- 
pealed, and Tate cross-appeals. 
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On this appeal, Great American contends that the trial court 
erred in reaching the issue of prejudice once it determined the in- 
sured's failure to give timely notice was in bad faith. On this 
issue, we agree with Great American. Tate argues that the trial 
court improperly used an objective, rather than a subjective, 
standard in determining good faith, and on this issue we agree 
with Tate. We therefore reverse, and remand this cause to superi- 
or court for entry of a new order consistent with this opinion. 

I1 

Factual Background 

Detailed renditions of the facts are set  out in the two previ- 
ously reported opinions, and we give only a brief summary here. 
On 6 April 1978, Tate was engaged in a construction project on 
US. Highway 221 in South Carolina. That afternoon, a collision 
occurred between a car operated by Norma Pegg and a tractor- 
tanker petroleum truck operated by Robert Thomas and owned 
by State Petroleum, Inc. Both drivers were seriously injured, al- 
though they managed to escape before the truck exploded and 
burst into flames. The heart of the legal controversy in this case 
derives from two completely divergent descriptions of the acci- 
dent given by various witnesses. The operators of the vehicles 
and one other witness testified that the vehicles were travelling 
in opposite directions, and that the head-on collision occurred 
when the truck swerved to avoid hitting one of Tate's bulldozers, 
which had suddenly backed into the truck's lane of travel on the 
highway. Other witnesses, including several of Tate's employees, 
gave an entirely conflicting version. These witnesses testified 
that when Pegg stopped or slowed her car, the truck, which was 
travelling directly behind her, braked, jackknifed, and rolled over 
her car. According to these witnesses, a t  the time of the collision 
Tate's bulldozer was parked off the highway nearby, and was not 
directly involved in the accident. The bulldozer was, however, ex- 
tensively damaged by the fire; both Tate's job site foreman, A. G. 
Foster, and Tate's general job superintendent testified to that ef- 
fect. 

Tate's position throughout these proceedings has been that it 
never reported the accident to Great American because it be- 
lieved i t  was neither responsible for nor involved in the accident. 
Although the investigating police officer testified to a conversa- 
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tion he had with Foster the night of the accident, in which he in- 
formed Foster of the conflicting versions of the accident, Foster 
testified that he did not recall having this conversation. Foster 
does admit, however, that he was aware of media reports assign- 
ing blame to Tate. 

Great American first learned of Tate's potential involvement 
in the accident on 3 May 1978, when it was contacted by both 
Thomas' attorney and Thomas' ~mplnyer. S p c e  Petm!ean?. Great 
American is also the workers' compensation carrier for Space 
Petroleum, and these communications involved a workers' com- 
pensation claim on Thomas' behalf. Great American then con- 
tacted Tate, which informed the insurer that it had not notified 
Great American because of its belief that Tate was not involved 
in the accident. Shortly thereafter, Great American instituted this 
declaratory judgment action. 

[I] We agree with Great American that once the trial court con- 
cluded that Tate had not acted in good faith when it failed to 
notify Great American of the accident "as soon as practicable," it 
was error for the trial court to address and decide the issue of 
prejudice. 

In its opinion, the Supreme Court abandoned the traditional 
contractual approach, by which an insured's failure to strictly 
comply with the condition precedent of a notice provision releases 
an insurer from its obligations to defend and indemnify. In its 
place, the Court adopted the modern view that such a notice pro- 
vision, "although denominated by the policy as a condition prece- 
dent, should be construed in accord with its purpose and with the 
reasonable expectations of the parties." 303 N.C. a t  390, 279 S.E. 
2d a t  771. The specific holding was that "an unexcused delay by 
the insured in giving notice to the insurer of an accident does not 
relieve the insurer of its obligation to defend and indemnify 
unless the delay operates materially to prejudice the insurer's 
ability to  investigate and defend." Id. In order that its decision 
not result in insureds taking advantage of insurers by engaging in 
"dilatory tactics," the court imposed the additional requirement 
that "any period of delay beyond the limits of timeliness be 
shown by the insured to have been in good faith." Id. a t  399, 279 
S.E. 2d a t  776. 
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The court concluded that the effect of its decision was to 
"create a three-step test  for determining whether the insured is 
obliged to  defend," particularizing the test  as follows: 

When faced with a claim that notice was not timely 
given, the trier of fact must first decide whether the notice 
was given as soon as practicable. If not, the trier of fact must 
decide whether the insured has shown that he acted in good 
faith, e.g., that he had no actual knowiedge that a claim 
might be filed against him. If the good faith test is met the 
burden then shifts to  the insurer to show that its ability to 
investigate and defend was materially prejudiced by the 
delay. 

Id. 

This passage shows that whether the trial court should pro- 
ceed to the second and third steps in a given case is dependent on 
the answer given a t  the previous stage. The three-step test may 
be diagrammed thus: 

Question 1: Was notice given as soon as practicable? 

a. If the answer is yes, the inquiry is ended, and the in- 
surer is liable on the policy. 

b. If the answer is no, the trier of fact proceeds to  ques- 
tion 2. 

Question 2: Did the insured act in good faith? 

a. If the answer is no, the inquiry is ended, and the in- 
surer is not liable on the policy. 

b. If the answer is yes, the trier of fact proceeds to ques- 
tion 3. 

Question 3: Was the insurer materially prejudiced by the 
delay? 

a. If the answer is yes, the inquiry is ended, and the in- 
surer is not liable on the policy. 

b. If the answer is no, the inquiry is ended, and the in- 
surer is liable on the policy. 
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In its order, after making extensive findings of fact, the trial 
court articulated three questions as guidelines to making its con- 
clusions of law: 

1. Did C. G. Tate Construction Company, Inc., fail to 
comply with a condition precedent to coverage under the pol- 
icy when it did not notify Great American Insurance Com- 
pany as  soon as practical [sic]? 

2. Was C .  ti. Tate Construction Company, Inc., acting in 
good faith when i t  failed to  comply with the condition prece- 
dent to coverage? 

3. Was Great American Insurance Company prejudiced 
by Tate's failure to give notification of the accident as soon 
as  practical [sic]? 

Although these questions are framed substantially in accordance 
with the test enunciated by the Supreme Court, the trial court 
erred by answering all three questions. 

The trial court answered the first question of the three-step 
test  by concluding that notice was not given as soon as  prac- 
ticable. It then properly proceeded to the second step involving 
"good faith" and concluded that Tate's failure to notify Great 
American of the accident "lacked good faith." Clearly, this conclu- 
sion of bad faith should have ended the inquiry. There was no 
need to  proceed to the third step of the analysis. When the in- 
sured is guilty of bad faith, whether the insurer is prejudiced by 
the delay is immaterial, and the insured is barred from enforcing 
the policy. The trial court, of course, must use the proper stand- 
ard in deciding the good faith issue. We discuss the proper stand- 
ard in IV, infra. 

[2] Tate contends the trial court applied the wrong standard in 
determining whether Tate acted in good faith. We agree with 
Tate, and conclude that the error lay in the trial court's applying 
an objective standard, rather than the subjective standard man- 
dated by the Supreme Court. 

The Supreme Court held that once a delay in notification has 
been established, the insured has the burden of proving that such 
delay was in good faith, "that [the insured] had no actual knowl- 
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edge that a claim might be filed against [the insured]." 303 N.C. a t  
399, 279 S.E. 2d a t  776. The Supreme Court articulated the specif- 
ic test  as follows: 

Anyone who knows that he may be a t  fault or that others 
have claimed he is a t  fault and who purposefully and know- 
ingly fails to notify ought not to recover even if no prejudice 
results. 

Id. This language makes it clear that bad faith is to be measured 
by a subjective standard, based upon actual knowledge, and an in- 
tentional, i e . ,  purposeful and knowing, failure to notify by the in- 
sured. I t  does not establish an objective standard based upon the 
conduct of a reasonable person. Our conviction that bad faith is 
not to  be exemplified by objectively "unjustified," unreasonable 
or unfair behavior is strengthened by the Supreme Court's state- 
ment that "while Judge Bailey found that the delay was 'unjusti- 
fied,' there is no finding concerning defendant's good faith." 303 
N.C. a t  400, 279 S.E. 2d a t  777. See B & H Supply Co. v. Ins. Co. 
of North America, 66 N.C. App. 580, 311 S.E. 2d 643 (1984) (trial 
court apparently applied a subjective measure in determining in- 
sured's good faith). 

Returning to the facts sub judice, we find that the trial court 
erroneously applied an objective standard in determining that 
Tate did not act in good faith. As stated in the judgment: 

A bad motive or specific intent is not required. . . . [Wlhere 
two business entities deal at  arms length, unreasonable or 
unfair dealings can amount to a lack of good faith. . . . [I]t is 
clear that  [Tate's] failure to notify [Great American] of this 
accident as soon as practical [sic] lacked good faith. 

Although we agree with the trial court insofar that bad faith in 
this context does not require that the insured possess a bad mo- 
tive or a specific ill intent, i e . ,  some equivalent of legal malice, 
nonetheless, the Supreme Court has indicated that the failure to 
notify must be purposeful and knowing. By allowing unreasonable 
or unfair dealings to constitute bad faith, the trial court improper- 
ly substituted an objective test of good faith. 

Based on our conclusions that the trial court did not apply 
the proper standard in determining the good faith of Tate, the in- 
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sured, and also tha t  the  trial court erred in addressing the  issue 
of prejudice to  Great American once i t  had determined that Tate 
was guilty of bad faith, this cause must be remanded for further 
proceedings. On remand, the trial court is t o  apply the  subjective 
standard for determining good faith as  enunciated by the Su- 
preme Court, and in addition, it shall only reach the question of 
prejudice upon a proper conclusion that the insured acted in good 
faith in its failure to  timely notify the insurer. 

Reversed and remanded. 

Judges WELLS and WHICHARD concur. 

Judge WELLS concurring. 

While I concur in the result reached by the  majority, I have a 
somewhat different view of the test  established by our Supreme 
Court in i ts  previous opinion in this case. It appears to  me that  
the Supreme Court constructed a two-part good faith test, one 
part objective, the  second subjective. 

As to  whether an insured knows, or reasonably should have 
known, that  he was involved in an accident; or knew, or reasona- 
bly should have known, that  a claim would or might be made 
against him is a reasonable man question, t o  be objectively deter- 
mined. 

As t o  whether an insured purposefully and knowingly fails to  
notify his insurance company of the accident, is a part of the good 
faith issue which should be determined upon a subjective stand- 
ard. 
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EDWARD C. HOOKS, EMPLOYEE, PLAINTIFF V. EASTWAY MILLS, INC. & AF- 
FILIATES, EMPLOYER, FIREMAN'S FUND INSURANCE COMPANY, CAR- 
RIER, DEFENDANTS 

No. 8410IC397 

(Filed 7 May 1985) 

Master and Servant 1 69- employee's refusal to sign form-refusal to submit to 
tests 

A worker's compensation plaintiff was not prejudiced by an erroneous 
order of the Industrial Commission suspending payments until plaintiff signed 
Industrial Commission Form 21 because plaintiff received payments to which 
he was not entitled during the period when he refused tests, including a 
myelogram, requested by defendants' doctor. There is no provision in the 
Workers' Compensation Act allowing suspension of compensation for failing to 
sign Form 21, but G.S. 97-27(a) required that plaintiff submit to the tests or re- 
quest that the commission find the tests to be unreasonable. 

Judge PHILLIPS dissenting. 

APPEAL by plaintiff from the  opinion and award of the North 
Carolina Industrial Commission filed 1 November 1983. Heard in 
the Court of Appeals 4 December 1984. 

On 15  December 1980, while on the job in the employment of 
defendant Eastway Mills, Inc., plaintiff suffered a disabling back 
injury. For several months thereafter he was treated conserva- 
tively by his orthopedic surgeon, Dr. King, who limited his pre- 
scriptions t o  bed rest,  muscle relaxants, traction for a brief 
period, and a non-strenuous course of life. Plaintiffs claim under 
the Workers' Compensation Act was denied by defendants, but 
following a hearing an opinion and award was entered on 31 July 
1981 establishing the compensability of the injury. At that  time 
plaintiff had not returned to  work because he was able to do only 
light work and no work of that type was then available for him; 
and in the hope that the amount of compensation due plaintiff 
could be agreed on by the parties that  issue was not adjudicated 
a t  the hearing. 

On 24 August 1981, defendants mailed plaintiff a draft in the 
amount of $6,416.55 in payment of the temporary total disability 
compensation that was due up to that  time; an Industrial Commis- 
sion Form 21 for plaintiffs signature was also enclosed and re- 
quest was made that  he submit to a physical examination by Dr. 
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Caughran, a physician designated by defendants. Plaintiff did not 
sign the Form 21 at  that time, but on 27 August 1981 he did sub- 
mit to  a physical and neurological examination by Dr. Caughran, 
who proposed to also admit plaintiff to  the hospital and test  him 
by various diagnostic procedures, including a myelogram. At first 
plaintiff agreed to this proposal, but changed his mind the next 
day after Dr. King examined him again and advised against a my- 
elogram being done a t  that time, On 11 Nwernher 1981 defend- 
ants wrote a letter to  the Industrial Commission, stating that the 
temporary total disability payments due plaintiff through 19 
August 1981 had been sent to him along with a Form 21 which 
had not been returned, and that plaintiff had been examined by 
Dr. Caughran a t  their request, but had refused to enter the 
hospital for a complete diagnostic work-up, as Dr. Caughran pro- 
posed. Attached to the letter was a copy of Dr. Caughran's report 
of the physical and neurological examination that he made of 
plaintiff, which stated that the tests that he proposed to  ad- 
minister included a pentothal pain study, lumbar myelography, 
CT scan of the lumbar spinal canal, electromyography, and an 
epidural steroid injection or facet blocks under fluoroscopy. 
Following the receipt of defendants' letter Industrial Commission 
Chairman William H. Stephenson issued an ex parte order on 18 
November 1981 directing defendants to  make no further pay- 
ments to plaintiff until the Form 21 was approved by the Commis- 
sion and plaintiff submitted to the hospital work-up recommended 
by Dr. Caughran. 

On 21 December 1981 plaintiff was again examined by Dr. 
King who determined that further tests were advisable and on 5 
January 1982 he admitted plaintiff to the hospital where a myelo- 
gram and other diagnostic procedures were done. From these 
studies Dr. King concluded that plaintiff had a herniated disc a t  
the L4-5 interspace but that surgery would probably provide only 
temporary relief, and therefore was inadvisable. On 15 March 
1982, after examining the plaintiff again and also studying the 
reports of the tests that Dr. King conducted, Dr. Caughran also 
concluded that surgery on plaintiffs back was inadvisable, recom- 
mended that he get a job that involved no strain, and expressed 
the opinion that plaintiff had a fifteen percent permanent partial 
disability of the back. Meanwhile plaintiff had signed the Form 21 
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sent to him earlier by the defendants and forwarded it to the In- 
dustrial Commission, which approved it on 1 April 1982. 

A hearing was then held to determine the remaining compen- 
sation due plaintiff and an opinion and award was entered by 
Deputy Commissioner Morgan R. Scott, in which i t  was found and 
concluded that plaintiff was temporarily and totally disabled from 
the date of the injury until 10 June 1982, he had been paid for 
such disability through 19 August 1981 and was entitied to fur- 
ther such payments only for the period from 20 August 1981 to 18 
November 1981 and from 1 April 1982 to  10 June 1982. Upon 
plaintiff appealing to the Full Commission this award was af- 
firmed and is the subject of this appeal. The other part of the 
Deputy Commissioner's award-that plaintiff has a fifteen per- 
cent permanent partial disability of the back and is entitled to be 
compensated therefor-was not appealed to the Full Commission 
by either party and is not involved in this appeal. 

W. David McSheehan for plaintiff: 

Hedrick, Eatman, Gardner, Feerick 62 Kincheloe, b y  Me1 J.  
Garofalo, for defendants. 

WELLS, Judge. 

We decide two issues. First, that Chairman Stephenson was 
without statutory authority to suspend plaintiffs compensation 
payments for plaintiffs failure to sign the Industrial Commission 
Form 21, and therefore the Commission's conclusion that plaintiff 
was not entitled to compensation for that reason was in error. 
Second, plaintiff was not entitled to compensation during the 
period of time he refused to submit to the examinations requested 
by defendants' physician Dr. Caughran. 

We are unable to find any provision in Chapter 97 of the 
General Statutes of North Carolina, the Workers' Compensation 
Act, which would allow the Chairman of the Commission, or the 
Full Commission to suspend compensation to which a worker 
would otherwise be entitled for the worker's failure to  sign an In- 
dustrial Commission Form 21. 

On the other hand, the provisions of N.C. Gen. Stat. 5 97-27 
(a), in pertinent part, are quite explicit as to the requirement for a 
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claimant for compensation to submit to  an examination by a 
physician designated by his employer. We quote: 

After an injury, and so long as he claims compensation, 
the employee, if so requested by his employer or ordered by 
the Industrial Commission, shall . . . submit himself to  ex- 
amination, a t  reasonable times and places, by a duly qualified 
physician or surgeon designated and paid by the employer or 
the industrial Commission. . . . If the employee refuses to 
submit himself to or in any way obstructs such examination 
requested by and provided for by the employer, his right to 
compensation and his right to take or prosecute any pro- 
ceedings under this Article shall be suspended until such 
refusal or objection ceases, and no compensation shall a t  any 
time be payable for the period of obstruction, unless in the 
opinion of the Industrial Commission the circumstances justi- 
fy the refusal or obstruction. . . . 

We hold that  the statute required that plaintiff undergo the 
diagnostic tests requested by Dr. Caughran, or, in the alternative, 
request the Commission to find such test to be not reasonable, in 
which case the Commission would be required to decide the mat- 
ter. Plaintiff did neither, but simply unilaterally refused the tests. 
Plaintiff was therefore not entitled to compensation for the period 
27 August 1981, when he refused the tests, until 15 March 1982, 
when he submitted to further examination by Dr. Caughran. 

In summary, plaintiff was erroneously denied compensation 
between 15 March 1982 and 1 April 1982, but received compensa- 
tion to which he was not entitled between 27 August 1981 and 18 
November 1981. Under these circumstances, plaintiff has not been 
prejudiced by the Commission's order, and it is therefore 

Affirmed. 

Judge ARNOLD concurs. 

Judge PHILLIPS dissents. 
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Judge PHILLIPS dissenting. 

The decision of the majority, which approves the forfeiture of 
substantial disability benefits due plaintiff, is erroneous for two 
reasons in my opinion and I dissent from it. 

First, G.S. 97-27(a) in express terms authorizes the suspen- 
sion of benefits only when the claimant refuses to submit himself 
f i r  CCE e m n h a t i m  hy defendants' doctor and the Commission's 
findings show that plaintiff did not refuse to submit himself for 
examination, but promptly and cooperatively submitted himself 
for examination and Dr. Caughran conducted a complete physical 
and neurological examination. What plaintiff did not submit to, as 
the Commission's findings also show, was the administration of a 
myelogram and other diagnostic procedures upon his body; pro- 
cedures that are beyond the scope of an examination, in my opin- 
ion, and thus not within the purview of the statutory language. A 
myelogram is the making of an X-ray record of the spinal cord, an 
internal structure of the body; i t  requires hospitalization, involves 
injecting a contrast dye between the delicate membranes which 
cover the spinal cord, is very painful, and entails some risk of 
great harm to  the patient. In my view the legislature has not re- 
quired employees to submit to this procedure a t  the mere request 
of their employers and the Commission was not authorized to sus- 
pend plaintiffs benefits when he refused. A majority of courts in 
this country interpreting similar statutes have reached the same 
conclusion "because of the graver character of the procedure in- 
volved." 1 Larson, Workmen's Compensation Law § 13.22(c) 
(1985). Another reason, I think, for not interpreting G.S. 97-27(a) 
as broadly as  the majority does is that  the law does not favor 
forfeitures. 

Second, even if a myelogram is deemed to be an examination 
under the authority of the statute, instead of the invasive pro- 
cedure that i t  really is, the Commission's failure to award benefits 
to plaintiff for the period involved was still erroneous. The 
statute expressly permits uncooperative or obstructive employees 
to receive compensation for the period of the refusal or obstruc- 
tion when in the opinion of the Commission "the circumstances 
justify the refusal or obstruction," and under the record in this 
case no other rational opinion is possible, I believe, than that 
plaintiffs refusal to submit to the procedure was justified by the 
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circumstances. The Commission found as a fact that plaintiff re- 
fused to  enter the hospital for the tests  upon the advice of his 
own doctor, "and because he preferred for his doctor to perform 
them since he did not know Dr. Caughran." Since no other finding 
in opposition to  or compromise of this finding was made, or could 
have been made from the evidence, the Commission was bound to 
conclude therefrom, I think, that  plaintiffs refusal to undergo the 
tests was justified under the circumstances. Plaintiff h2d been 
under Dr. King's care for several months and was clearly justified 
in following his recommendation, rather than that  of Dr. Caugh- 
ran, who he had never seen before and who was there to  assist 
the defendants, rather than protect plaintiffs health. Sensible 
people do not disregard the advice of their own doctors and fol- 
low that  of strangers, and our workers' compensation law does 
not require them to  under circumstances such as those recorded 
here. 

My vote, therefore, is to  reverse the Commission's decision 
denying plaintiff temporary total disability benefits for the period 
involved and to  remand the case to  the Industrial Commission for 
the entry of a decision awarding the plaintiff such benefits. 

STATE OF NORTH CAROLINA v. TOMMIE LEE CARTER 

No. 843SC997 

(Filed 7 May 1985) 

1. Criminal Law S 113.1- evidence elicited by defendant on cross-examination- 
failure to summarize 

The trial court did not err in failing to summarize evidence elicited by 
defendant on cross-examination where such evidence tended merely to im- 
peach or show bias and did not constitute substantive evidence tending to ex- 
culpate defendant. 

2. Criminal Law 8 68; Rape and Allied Offenses 1 5- identification of defendant 
-bite marks and other evidence - sufficiency of evidence 

The State's evidence of defendant's identity as the perpetrator of a first- 
degree burglary, second-degree rape and attempted second-degree sexual of- 
fense was sufficient to support defendant's conviction of those crimes where it 
tended to show: defendant's car was parked near the victim's home on the 
morning of the crimes; a witness saw defendant standing on the grass near the 
victim's front door on the morning in question and saw defendant get into his 
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car and drive away; semen found on a rug in the victim's home and blood 
samples taken from defendant both contained blood type 0, type 1 secretor, a 
blood type found in 28% of the population in North Carolina; and, based on 
comparisons of photographs of bite marks on the victim's body with casts of 
defendant's teeth and with the teeth themselves, bite marks on the victim's 
body were made by defendant's teeth. 

APPEAL by defendant from Reid, Judge. Judgment entered 2 
June  1984 in S~perior Court, PITT County. Heard in the Court of 
Appeals 3 April 1985. 

This is a criminal case in which defendant, Tommie Lee 
Carter, was convicted at  a jury trial on 2 June 1984 of first de- 
gree burglary, second degree rape and attempted second degree 
sexual offense. Defendant's first trial on these same charges had 
ended in a mistrial based upon the jury's inability to reach a ver- 
dict. 

The charges arose out of the sexual assault of the victim in 
her home a t  91B Howell Street in Greenville on 4 October 1983. 

The State's evidence tended to show that  the victim was 
awakened early in the morning hours of the day in question by a 
man squatting on the window ledge of her bedroom. The man 
wore a jacket, trousers, tennis shoes, a black scarf, gloves and a 
black mask on his face. The victim attempted to run from the 
room but the man caught her by placing his arm around the vic- 
tim's neck. The man then bit the victim several times on the left 
shoulder and left side of her neck, took money from her purse and 
forced her into her living room. The man forced the victim to lie 
down on the rug. He attempted to have anal intercourse with the 
victim, had vaginal intercourse with the victim and ejaculated on 
the living room rug. The victim testified that  her assailant left 
her home through the front door and she watched him walk south 
on Green Street. The victim then called police who interviewed 
her and had her taken to a local hospital. 

At  the hospital emergency room, medical personnel observed 
bite marks on the victim. A physician ordered the marks cleaned 
with iodine. After the victim returned home, a police photogra- 
pher took photographs of the bite marks in question. These photo- 
graphs were taken approximately three hours after the bites 
were inflicted. 
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Police cut out the damp section of the victim's living room 
rug and sent  i t  t o  the SBI laboratory in Raleigh for testing. An 
SBI forensic serologist compared semen taken from the rug and 
blood samples taken from defendant. The report of the testing in- 
dicated that  the semen and blood samples were blood type "Ow, 
type 1 secretors, a blood type found in 28% of the  population. 

Prior t o  defendant's arrest,  a G---- -  I Ccllv-iIIe dentist had made 
casts of defendant's teeth. The photographs of the bite marks on 
the victim and the casts of defendant's teeth were submitted to 
two experts in the field of forensic odontology, Dr. William P. 
Webster, a professor in the Schools of Dentistry and Medicine a t  
the University of North Carolina in Chapel Hill and Dr. Richard 
Souviron, a dentist and assistant medical examiner in Coral 
Gables, Florida. Dr. Webster was able to identify a total of seven- 
teen common points of identification, eight of which came from a 
shoulder wound of the victim. Dr. Souviron testified that he had 
highlighted ten of the most obvious points of identification. Both 
medical experts testified that  the casts of defendant's teeth and 
the bite marks revealed in the photographs were consistent. Dr. 
Webster had also examined defendant's teeth and testified that 
the dental casts were identical representations of the defendant's 
teeth and that  the bite marks in the photographs were "similar 
and identical" to the dental casts. 

A State's witness, Robert Lee Jenkins, Sr., testified that on 
the morning in question he saw a red and white Grand Prix auto- 
mobile parked a t  the Howell Street  stop sign near the victim's 
home. He did not notice the license plate, but testified that he 
recognized the automobile as  belonging t o  defendant. Mr. Jenkins' 
13 year old son, Robert, testified that  while walking near the vic- 
tim's home on the morning in question, he saw defendant standing 
in the victim's yard near her front door and then driving away 
down Howell Street,  turning up Green Street. 

Attorney General Edmisten, by  Associate A ttorne y General 
T. Byron Smith, for the State. 

Appellate Defender Stein, by  First Assistant Appellate De- 
fender Malcolm Ray  Hunter, Jr., for defendant-appellant. 
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EAGLES, Judge. 

[I] Defendant first assigns as error the trial court's summation 
of the evidence in its jury instructions. We find no error. 

The basis of defendant's argument is that the trial court gave 
the jury a detailed sfimmary of the State's evidence, but failed to 
summarize any evidence favorable to defendant elicited by de- 
fendant on cross examination. 

The trial court is not required to fully recapitulate all the 
evidence, but when i t  does, the trial court must summarize the 
evidence in the case that is favorable to defendant even though 
defendant presents no evidence. State v. Sanders, 298 N.C. 512, 
259 S.E. 2d 258 (19791, cert. denied, 454 U.S. 973 (1981). G.S. 
15A-1232 requires the trial court to summarize the evidence of 
both parties only to the extent necessary to explain the applica- 
tion of the law to the evidence. State v. Moore, 301 N.C. 262, 271 
S.E. 2d 242 (1980). Evidence favorable to  defendant elicited on 
cross examination that tends to  exculpate defendant is substan- 
tive evidence. State v. Sanders, supra. A trial court cannot ade- 
quately explain the application of the law to the evidence in such 
a case without mentioning the exculpatory evidence elicited by 
defendant on cross examination. State v. Moore, supra. 

Here, defendant presented no evidence a t  trial and claims 
that the trial court failed to  summarize evidence favorable to 
defendant elicited from State's witnesses on cross examination. 
However, our examination of the record indicates that defendant 
on cross examination did not elicit substantive evidence tending 
to exculpate himself. Rather, defendant's cross examination 
attempted to impeach the testimony of the State's witnesses. Tes- 
timony which merely tends to  impeach or show bias is not sub- 
stantive in nature and need not be summarized. State v. 
Abdullah, 309 N.C. 63, 306 S.E. 2d 100 (1983). Here, the evidence 
defendant claims is favorable to him includes the inability of an 
expert witness to positively conclude that defendant made the 
bite marks in question and prior inconsistent statements by other 
witnesses. This is all testimony which tends to impeach or show 
bias in the State's witnesses. It is not substantive in nature and 
would not exculpate defendant if believed. Accordingly, the trial 
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court adequately related the application of the law to the evi- 
dence without being required to  mention the evidence elicited by 
defendant on cross examination. 

12) Defendant next assigns as error the sufficiency of the 
evidence to support a finding beyond a reasonable doubt that de- 
fendant was the perpetrator of the crimes. We find no error. 

Defendant argues that the State's evidence failed to establish 
the identity of the assailant and that, a t  best, the State's evidence 
raises only a "suspicion or conjecture" that defendant was the 
assailant. State v. Cutler, 271 N.C. 379, 156 S.E. 2d 155 (1967); 
State v. White, 293 N.C. 91, 235 S.E. 2d 55 (1977); State v. Bell, 65 
N.C. App. 234, 309 S.E. 2d 464 (19831, aff'd, 311 N.C. 299, 316 S.E. 
2d 72 (1984). The identity of defendant as the assailant is, of 
course, a necessary element of each crime charged and must be 
proven by the State beyond a reasonable doubt. Before submit- 
ting the evidence to the jury, the trial court must consider 
whether there is substantial evidence of each element of the 
crimes charged. Substantial evidence is such relevant evidence as 
a reasonable mind might accept as adequate to support a conclu- 
sion. State v. Brown, 310 N.C. 563, 313 S.E. 2d 585 (1984); State v. 
Smith, 300 N.C. 71, 265 S.E. 2d 164 (1980). 

Defendant only assigns as error the element of identity of 
defendant as the victim's assailant. Based on the record before us, 
we hold that there was substantial evidence from which the jury 
could conclude that defendant was, in fact, the assailant. 

The evidence presented by the State, although circumstan- 
tial, tends to identify defendant as the perpetrator. The victim 
described the assault and identified her assailant's race, height 
and clothing. One State's witness testified that he saw defend- 
ant's car parked near the victim's home on the morning of the at- 
tack. Another witness testified that he saw defendant standing on 
the grass near the victim's front door on the morning in question 
and that he saw defendant get into his car and drive away. Fur- 
ther evidence showed that the semen left on the rug and a blood 
sample taken from defendant revealed that both samples were 
from an individual who was a blood type "Ow, type 1 secretor, a 
blood type found in 28% of the population in North Carolina. In 
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addition, the State presented evidence from two forensic odon- 
tologists. Dr. Webster testified that he was able to identify a 
total of seventeen points of bite identification, eight of which 
came from the victim's shoulder wound. Dr. Souviron testified 
that he noted ten of the most obvious points of identification. Bite 
mark identification, approved in other jurisdictions, was first ap- 
proved in North Carolina in State v. Temple, 302 N.C. 1, 273 S.E. 
2d 273 (1981). In that case, Dr. Webster, the same expert who 
testified here, testified as to eight points of identification between 
overlays of defendant's teeth and bite marks on the victim. Here, 
Dr. Webster identified a total of seventeen common points of 
identification, eight of which were from one wound. In State v. 
Green, 305 N.C. 463, 290 S.E. 2d 625 (19821, Dr. Webster again 
testified as to  bite marks, finding fourteen common points of iden- 
tification between defendant's teeth and the bite marks on the 
victim's arm. Our Supreme Court stated in Green, "we find no 
reason to suspect that the methodology employed by this expert 
witness [Dr. Webster] was anything less than scientifically sound 
and reliable." Id. a t  471, 290 S.E. 2d at  630. We agree. Here, the 
evidence shows that in addition to a positive comparison of de- 
fendant's teeth with the bite marks by Dr. Webster, there is evi- 
dence that the dental casts were identical representations of the 
teeth of defendant and testimony that the bite marks, repre- 
sented in photographs of the victim, were "similar and identical" 
to the dental cast. Based on the record before us, we cannot say 
that the State's evidence raised "only a suspicion or conjecture 
that the accused was the assailant." State v. Cutler, supra; State 
v. Bell, supra. Rather, we believe that when taken together and 
considered in the light most favorable to the State, there is 
substantial evidence from which the jury could conclude that 
defendant was the assailant and committed the crimes charged. 
Accordingly, we find that defendant received a fair trial free of 
prejudicial error. 

Defendant's assignments of errors numbered 1, 2, 3, 4, 5, 9 
and 10 were not brought forward and argued in defendant's brief 
and are therefore deemed abandoned. State v. Franks, 300 N.C. 1, 
265 S.E. 2d 177 (1980). Rules 28(a), 28(b)(5), Rules of Appellate Pro- 
cedure. 
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No error. 

Judges WHICHARD and JOHNSON concur. 

STATE OF NORTH CAROLINA v. DAVID STEVIE LEQNP,,SE 

No. 8422SC681 

(Filed 7 May 1985) 

1. Criminal Law 61 98- failure of defense witness to appear-mistrial denied 
There was no abuse of discretion in the denial of defendant's motion for a 

mistrial, which was based on the failure of one of his witnesses to appear, 
where the witness would have been used in an improper attempt to  impeach a 
testifying codefendant on a collateral matter. G.S. 15A-261. 

2. Robbery 61 4.6- armed robbery-evidence sufficient 
Defendant's motions to dismiss and for appropriate relief on an armed 

robbery charge were properly denied where the evidence. viewed in the light 
most favorable to  the State, was that defendant, his brother, and an ac- 
complice each held a firearm, threatened the victim, tied him up, and stole his 
money. The unsupported testimony of an accomplice is sufficient to sustain a 
conviction if i t  satisfies the jury beyond a reasonable doubt of the guilt of the 
accused. 

3. Burglary and Unlawful Breakings 61 5.2- breaking during nighttime- sufficien- 
cy of evidence 

There was sufficient evidence that an unauthorized entry occurred during 
the nighttime where the victim testified that it was dark in his room and dark 
outside when the men entered his bedroom, and an accomplice testified that 
they arrived a t  the victim's house a t  9:10 p.m. and waited outside until the vic- 
tim turned the light off. 

4. Criminal Law Q 86.10- corroboration of accomplice-no prejudice 
In a prosecution for first-degree burglary and armed robbery, defendant 

was not prejudiced when the prosecutor questioned an officer about whether a 
testifying accomplice had given evidence about other break-ins. Defendant's 
objections were sustained, no limiting instruction was requested, and defend- 
ant did not show that he was prejudiced in any way. 

APPEAL by defendant from Albright, Judge. Judgment en- 
tered 15 February 1984 in Superior Court, DAVIDSON County. 
Heard in the  Court of Appeals 14 February 1985. 
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Defendant was charged in bills of indictment, proper in form, 
with first degree burglary and armed robbery. 

The evidence for the State tended to  show the following. 
Julius Zeb Hege testified that  on 27 July 1980 he had gone to bed 
a t  8:00 p.m. and was awakened by three men who were standing 
in his bedroom, wearing ski masks and holding weapons. The men 
demanded money. At gunpoint they forced Hege into the kitchen, 
took one hundred and fifty doliars, and tied Hege up. They threat- 
ened to  kill Hege's daughter if he did not give them more money. 
Hege told them where he had two hundred dollars in his bed- 
room. The three men threatened to kill Hege, searched the house, 
took Hege's wife's jewelry and left. 

Tony Walser, who had confessed that he was involved in the 
robbery, testified that he, defendant and defendant's brother 
went to Hege's house a t  about 9:10 p.m. with two pistols and a 
sawed-off shotgun. Defendant was holding the shotgun. Walser's 
version of the robbery essentially corroborated Hege's testimony. 

Lieutenant David Hege and Captain Bill Nail from the Sher- 
iffs  Department testified that no fingerprints were found a t  the 
scene of the crime. The only physical evidence found was a piece 
of the tape used to tie up the victim. There were no leads on the 
robbery until Walser confessed. 

Defendant did not testify. 

Defendant was found guilty of first degree burglary and 
armed robbery and received two consecutive sentences of twenty- 
five years. From this judgment defendant appeals. 

Attorney General Edmisten by Assistant Attorney General 
Robert R. Reilly for the State. 

Sherrill and Sherrill by Carlyle Sherrill for defendant- 
appellant. 

PARKER, Judge. 

[I] Defendant's first assignment of error is that the trial court 
erred in denying his motion for a mistrial when one of his wit- 
nesses, James Garrison, failed to appear. Garrison was served 
with a subpoena on 10 February 1984 to  appear a t  defendant's 
trial on 13 February 1984. The trial judge adjourned court at  
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noon until 2:00 p.m. and allowed defendant additional time to  find 
Garrison. The court issued a subpoena and an order to  show 
cause for failure of Garrison to appear and testify in obedience to  
a duly served subpoena. Deputy Sheriff Mike Fritts attempted to 
serve the show cause order. Fritts testified that he went to Gar- 
rison's house, and Garrison's father said Garrison had come by ap- 
proximately a week earlier, picked up his clothes and left. 
Garrison's father did not know wherg Garrisor, was. Sherry 
Koontz, a probation officer, testified that Garrison was on proba- 
tion and had last been seen by the probation department on 3 
February 1984. 

Defendant moved for a mistrial contending Garrison was a 
material witness and his testimony would tend to impeach Wal- 
ser's testimony. After hearing statements from the State and de- 
fendant, the trial judge made the following findings: 

1. The witness Garrison is not an alibi witness and the 
defendant has present in open Court a separate witness as to  
the alibi issue. 

2. The purported testimony of Garrison, even if the wit- 
ness was present, would be testimony tending to impeach the 
testimony of the State's witness Walser, and the purported 
testimony of the witness Garrison does not relate to  the guilt 
or innocence question on the present charges, and does not 
tend to represent substantive evidence on those issues. 

3. The history of this case heretofore shows that a t  a 
previous session of Court this case was continued after a jury 
had been selected but before the jury was empanelled be- 
cause a defense witness was not available; thus, this latest 
witness dilemma is not a new occurrence in the history of 
this case. 

4. The last known person to see this witness was the de- 
fendant himself on Sat. night, Feb. ll, 1984 when the witness 
came to the defendant's home a t  approximately 10 P.M. and 
no other identified person has seen the witness since. 

ACCORDINGLY, IT IS ORDERED, ADJUDGED, AND DECREED 
that  the motion for mistrial be and the same is hereby 
denied. 
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It is ordered further that the trial continue. 

After his motion for a mistrial was denied, defendant stated 
that he would not call his other witnesses who were present in 
the courtroom. 

A mistrial must be declared upon a defendant's motion "if 
there occurs during the trial an error or legal defect in the pro- 
ceedings, or conduct inside or outside the courtroom, resulting in 
substantial and irreparable prejudice to the defendant's case." 
G.S. 15A-1061. Whether a motion for mistrial should be granted is 
a matter which rests in the sound discretion of the trial judge, 
and allowance of the motion is appropriate only when there are  
such serious improprieties as would make it impossible for de- 
fendant to have a fair and impartial verdict under the law. State 
v. Calloway, 305 N.C. 747, 291 S.E. 2d 622 (1982). The trial judge's 
ruling on the motion will not be disturbed on appeal absent a 
gross abuse of discretion. State v. Allen, 50 N.C. App. 173, 272 
S.E. 2d 785 (19801, appeal dismissed 302 N.C. 399. 279 S.E. 2d 353 
(1981). 

According to defendant's counsel, Garrison would have testi- 
fied that Walser had previously tried to implicate him in another 
breaking or entering charge, and the charge had been dismissed. 
At  trial Walser testified that he had not made any statements 
concerning Garrison while in the Ashe County jail; Garrison's 
testimony would have been offered to contradict this. An attempt 
to impeach Walser on a collateral matter by the use of extrinsic 
testimony would have been improper. State v. Dawson, 302 N.C. 
581, 276 S.E. 2d 348 (1981); 1 Brandis on North Carolina Evidence 
5 48 (2d ed. 1982). We find no abuse of discretion in the trial 
court's denial of defendant's motion for a mistrial. This assign- 
ment of error is overruled. 

[2] In his second assignment of error defendant argues that the 
trial court erred in denying his motion to dismiss and motion for 
appropriate relief on the armed robbery charge. Defendant chal- 
lenged the sufficiency of the State's evidence by moving to dis- 
miss at  the close of the State's evidence and moving for 
appropriate relief for insufficiency of the evidence pursuant to 
G.S. 15A-l414(b)(l)(c). 
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On a motion to  dismiss, the evidence is to be considered in 
the light most favorable t o  the State, and the State  is entitled to 
every reasonable inference to  be drawn therefrom. State v. Thom- 
as, 296 N.C. 236, 250 S.E. 2d 204 (1978). 

The elements of the offense of armed robbery under G.S. 
14-87 are the unlawful taking or  attempt to take personal proper- 
t y  from the person or  in the presence of another by use or  threat- 
eiiei: use of a firearm or other dangerous weapon where the  life 
of a person is endangered or threatened. State v. Beaty, 306 N.C. 
491, 293 S.E. 2d 760 (1982). 

Defendant's motion to  dismiss is properly denied if there is 
substantial evidence of each essential element of the offense 
charged and that  defendant committed the  offense. State v. 
Powell, 299 N.C. 95,261 S.E. 2d 114 (1980). Substantial evidence is 
evidence that is existing and real, not just seeming or imaginary. 
State v. Smith, 40 N.C. App. 72, 252 S.E. 2d 535 (1979). Or, put 
another way, substantial evidence is the amount of relevant evi- 
dence that a reasonable mind might accept as  adequate to support 
a conclusion. State v. Corbett, 307 N.C. 169,297 S.E. 2d 553 (1982). 

The evidence, viewed in the light most favorable t o  the 
State, was, in summary, that  defendant, his brother and Walser, 
each held a firearm, threatened Hege, tied him up, and stole his 
money. Defendant argues that  Walser's testimony, which is the 
only evidence linking defendant t o  the crime, should not be con- 
sidered substantial evidence because he was an accomplice; he 
was serving time for over twenty breaking or  entering and 
larceny convictions; and he was charged, but not yet tried, for 
several other offenses. We do not agree. The unsupported testi- 
mony of an accomplice should be received by the jury with cau- 
tion, but is sufficient t o  sustain a conviction if it satisfies the jury 
beyond a reasonable doubt of the guilt of the accused. State v. 
Tilley, 239 N.C. 245, 79 S.E. 2d 473 (1954). The fact that  the ac- 
complice's testimony is induced by a promise of leniency goes 
only to  his credibility a s  a witness. State v. Taylor, 289 N.C. 223, 
221 S.E. 2d 359 (1976). Walser was a competent witness, his testi- 
mony provided substantial evidence which tended to support the 
State's case, and his credibility was for the jury to determine. 
Upon a complete review of the evidence in the record, we find 
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that  the State offered substantial evidence on every element of 
the offense charged. 

[3] In his next assignment of error defendant argues that the 
trial court erred by denying his motion to  dismiss and motion for 
appropriate relief for insufficiency of the evidence on the first 
degree burglary charge. 

Defendant contends that the State did not present substan- 
tial evidence that the unauthorized entry into Hege's residence 
was during the nighttime. To support the charge of first degree 
burglary, the State must present substantial evidence that there 
was a breaking and entering during the nighttime of an occupied 
dwelling or sleeping apartment with intent to commit a felony. 
State v. Person, 298 N.C. 765, 259 S.E. 2d 867 (1979). There is no 
statutory definition of nighttime in North Carolina. State v. 
Frank, 284 N.C. 137, 200 S.E. 2d 169 (1973). "The law considers it 
t o  be nighttime when it is so dark that  a man's face cannot be 
identified except by artificial light or moonlight." Id., 284 N.C. a t  
145, 200 S.E. 2d a t  175. See State v. Garrison, 294 N.C. 270, 240 
S.E. 2d 377 (1978). Hege testified that i t  was dark in his room and 
dark outside when the men entered his bedroom. Walser testified 
that when they arrived a t  Hege's residence, it was about 9:10 
p.m., and they waited outside until Hege turned the light out. 
Viewed in the light most favorable to the State, there was sub- 
stantial evidence that the unauthorized entry was during the 
nighttime. The trial judge properly denied defendant's motions. 

[4] In his last assignment of error defendant argues that he was 
prejudiced by the improper questions the District Attorney asked 
Lieutenant Hege of the Sheriffs Department. 

Q.  [District Attorney]: Beside the Hege robbery, did Mr. 
Walser give you any information on other robberies or any 
other crimes? 

A. [Lt. Hege]: Yes, sir. 

Q .  Probably how many? 

A. Approximately twenty some breaking, enterings and 
larcenies in Davidson County. 

Q. Did he provide you with names of other individuals 
involved in those? 
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A. Yes, sir. 

Q. Have those individuals been charged with those 
crimes? 

A. Yes, sir. 

Q. What if anything happened to those cases a t  this time 
to  your knowledge? 

Q. The information Mr. Walser gave you on other 
crimes, has i t  proved to be accurate or inaccurate? 

Defendant's objections were sustained, no limiting instruction 
was requested, and defendant has not shown that he was preju- 
diced in any way. This assignment of error is overruled. 

We have carefully considered all assignments of error 
brought forward and find 

No error. 

Judges ARNOLD and EAGLES concur. 

STATE OF NORTH CAROLINA v. VANCE STERLING ALLEN 

No. 842SC1085 

(Filed 7 May 1985) 

1. Criminal Law @ 75.15- voluntariness of confession 
The evidence supported the trial court's determination that defendant's 

in-custody statement was voluntary where the only evidence tending to show 
that defendant may have been impaired was his bare assertion to an officer 
that he was "on coke," and where the State's evidence tended to show that 
defendant was out of breath and perspiring when apprehended because he had 
been running, and that when his statement was taken defendant had cooled 
down, was very composed, and answered questions intelligently. 
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2. Robbery ff 4.3- evidence of inoperable weapon or cap pistol-sufficiency of 
evidence of umed robbery 

While the evidence that defendant was found with an inoperable pistol or 
that he used a cap pistol removed the mandatory presumption of danger or 
threat to life, allowing the jury to consider the lesser included offense of com- 
mon law robbery, the evidence was not so compelling as to prevent a per- 
missive inference of danger or threat to life or to require a directed verdict in 
defendant's favor as to the charge of robbery with a dangerous weapon. 

3. B d h r y  1 5.2- iz&r.;cGc= cr cap $&e! as 4mgerws ezepr 
The trial court did not err in instructing the jury that a cap pistol could 

be a dangerous weapon if it is apparently capable of inflicting a life threaten- 
ing injury. 

APPEAL by defendant from Bruce, Judge. Judgment entered 
12 June 1984 in Superior Court, MARTIN County. Heard in the 
Court of Appeals 5 April 1985. 

This is a criminal case in which defendant, Vance Sterling 
Allen, was convicted a t  a jury trial for the felony of robbery with 
a dangerous weapon. From a judgment imposing the mandatory 
minimum fourteen year prison sentence, defendant appeals. 

The State's evidence tended to show that on 10 September 
1983, Dorothy Davenport was employed by the Quick Snack store 
in Williamston. Shortly before 11:OO p.m., a black male wearing a 
mask entered the store, pointed what appeared to be a gun a t  Ms. 
Davenport and ordered her to give him the money in the cash 
register. Ms. Davenport handed the money which included "one 
or two twenties" to the man, later identified as defendant, as a 
car drove up to the store. 

Mr. Rudy Brown drove up to the Quick Snack a t  approx- 
imately 11:OO p.m. As he approached the door, he met a man 
wearing a ski mask holding in his hand what appeared to Mr. 
Brown to be a revolver. The masked man ordered Mr. Brown to 
stop and then fled on foot, running east along U.S. Highway 64. 
Mr. Brown got back into his car and followed the fleeing man who 
entered a wooded area near Martin General Hospital. Mr. Brown 
then stopped a t  the residence of Chief Deputy Sheriff Jerry 
Beach, who lived nearby on U.S. Highway 64, and told him of the 
incident. Mr. Brown then drove back to Martin General Hospital 
where he observed a gray Ford Granada parked on a dirt path 
nearby. Mr. Brown pulled his car in front of the Ford Granada 
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and observed a man he identified as the defendant sitting behind 
the steering wheel. 

At about this same time, Williamston City Police officers and 
Deputy Beach arrived, took defendant into custody and conducted 
a search in which they found the rear portion of a revolver and a 
crumpled twenty dollar bill on defendant's person and another 
twenty dollar bill in the passenger compartment of the Ford 
Granada. 

Defendant told Deputy Beach that he was "on coke" and 
Deputy Beach observed that defendant was sweating and com- 
pletely out of breath and that defendant smelled of alcohol but 
was not intoxicated. Deputy Beach took defendant to the Martin 
County Sheriff's Department where defendant gave a statement. 
A search of the area where defendant was arrested produced a 
yellow ski mask. Neither the front portion of the revolver nor any 
other money was recovered. 

Attorney General Edmisten, by Assistant At torney General 
Thomas B. Wood for the State. 

Griffin, Martin and Cannon, by  Glen E. Cannon, for defend- 
ant-appellant. 

EAGLES, Judge. 

I 

[I] Defendant first assigns as error the trial court's denial of his 
motion to suppress his inculpatory statement to police on the 
grounds that the statement was not made freely, voluntarily and 
understandingly and was taken in violation of defendant's con- 
stitutional rights. We find no error. 

Defendant contends that his physical and mental condition 
immediately prior to and a t  the time of the making of inculpatory 
statements "calls into serious question" the voluntariness of his 
statement to police. We disagree. 

Our examination of the record reveals that a voir dire was 
held as to the voluntariness of the inculpatory statement given by 
defendant to police. Evidence offered at  voir dire tended to show 
that defendant, rather than being incoherent when apprehended, 
was out of breath and had been perspiring heavily because he had 



452 COURT OF APPEALS [74 

State v. AUen 

been running. The only evidence tending to  show that  defendant 
may have been impaired was his bare assertion to  Deputy Beach 
that  he was "on coke." When defendant's statement was taken, 
defendant had "cooled down" and was "very composed," answer- 
ing questions "very intelligently" after being advised of his rights 
t o  remain silent and to  have an attorney present. A t  the conclu- 
sion of the  evidence on voir dire, the trial court made appropriate 
findings of fact and conclusions of law that  defendant "freely, 
voluntarily and understandingly waived his constitutional right to 
remain silent and his right against self-incrimination by agreeing 
to answer questions after having been fully informed of said con- 
stitutional rights and others." Accordingly, the trial court ruled 
that  defendant was "not entitled to  suppress" the inculpatory 
statements he made to  police on 11 September 1983 a t  12:15 a.m. 

Findings of fact made by the  trial court following a voir dire 
hearing on the voluntariness of a defendant's confession are  con- 
clusive on appeal if supported by competent evidence in the rec- 
ord. S ta te  v. Jackson, 308 N.C. 549,304 S.E. 2d 134 (1983); State  v. 
Oxendine, 305 N.C. 126, 286 S.E. 2d 546 (1982); State  v. Rook, 304 
N.C. 201, 283 S.E. 2d 732 (1981), cert. denied, 455 U.S. 1038 (1982). 
The trial court's findings of fact and conclusions of law as to the 
voluntariness of defendant's inculpatory statement t o  police a re  
supported by competent evidence and are  binding on this court. 
Accordingly, the trial court did not e r r  in denying defendant's mo- 
tion t o  suppress. 

[2] Defendant next assigns a s  error  the trial court's denial of his 
motion t o  dismiss the charge of robbery with a dangerous weapon 
made a t  the close of the State's evidence and a t  the close of all 
the  evidence. We find no error. 

Defendant argues that  since defendant stated to police that 
the  weapon he used was a "cap pistol" and since the only weapon 
found in the possession of defendant was the rear  portion of a 
revolver which alone was incapable of firing, there was insuffi- 
cient evidence that  the weapon used by defendant in the robbery 
was a dangerous weapon. We disagree. Our examination of the 
record reveals that  the victim of the robbery and the witness 
both testified they thought defendant was holding a real gun dur- 
ing the robbery. 
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In State v. Joyner, 67 N.C. App. 134. 312 S.E. 2d 681 (19841, 
affl 312 N.C. 779, 324 S.E. 2d 841 (19851, the Supreme Court ex- 
plained: 

When a person commits a robbery by the use or 
threatened use of an implement which appears to be a fire- 
arm or other dangerous weapon, the law presumes, in the 
absence of any evidence to the contrary, that the instrument 
is what his conduct, represents it to be-aii implement en- 
dangering or threatening the life of the person being robbed. 
[Citations omitted.] Thus, where there is evidence that a 
defendant has committed a robbery with what appears to the 
victim to be a firearm or other dangerous weapon and noth- 
ing to the contrary appears in evidence, the presumption that 
the victim's life was endangered or threatened is mandatory. 

Id. at  782, 324 S.E. 2d at  844 (1985). 

[Wlhen any evidence is introduced tending to  show that the 
life of the victim was not endangered or threatened, "the 
mandatory presumption disappears, leaving only a mere per- 
missive inference" . . . which . . . permits but does not re- 
quire the jury to infer the elemental fact (danger or threat to 
life) from the basic fact proven (robbery with what appeared 
to the victim to be a firearm or other dangerous weapon), [Ci- 
tations omitted.] 

Id. a t  783, 324 S.E. 2d a t  844 (1985). 

As applied here, there was proof of a robbery with what ap- 
peared to the victim to be a dangerous weapon. However, since 
there was evidence introduced by the State tending to  show that 
the victim's life was not actually endangered or threatened, i.e. 
defendant had in his possession an inoperable weapon when ar- 
rested and stated to police that he had, in fact, used a cap pistol, 
there survived only a permissive inference of the elemental fact 
of danger or threat to life. State v. Joyner, supra. While the 
evidence that defendant was found with an inoperable pistol or 
that he used a cap pistol removed the mandatory presumption of 
danger or threat to life, allowing the jury to  consider the lesser 
included offense of common law robbery, the evidence was not so 
compelling as  to prevent a permissive inference of danger or 
threat to  life or to  require a directed verdict in defendant's favor 
as  to the charge of robbery with a dangerous weapon. Id. 
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We note that defendant was arrested about twenty minutes 
after the robbery. This was ample time in which defendant could 
have discarded the barrel portion of the pistol which was found in 
his possession. Further, testimony a t  trial clearly shows that a 
gun barrel was seen in defendant's hand a t  the time of the rob- 
bery. Here, the trial court correctly instructed the  jury on the 
crimes of robbery with a dangerous weapon and common law rob- 
bery. The jury inferred that  the element of danger or  threat to 
life was present and entered i ts  verdict accordingly. 

[3] Defendant next assigns a s  error the trial court's instruction 
that  a cap pistol was included in and met the definition of the 
term "dangerous weapon." 

In its charge to the jury, the trial court stated: 

The sixth thing the  State  must prove to you beyond a 
reasonable doubt for you to  return a verdict of guilty of rob- 
bery with a dangerous weapon is that  the defendant had a 
firearm or other dangerous weapon in his possession a t  the 
time he obtained the currency. The term "dangerous 
weapon" includes firearms. A .22 caliber pistol is a firearm 
within the meaning of the law as  i t  applies to this case. The 
term "dangerous weapon" also includes pistols which look 
like firearms such as cap pistols. 

An instrument is a dangerous weapon if i t  is apparently 
a weapon capable of inflicting a life threatening injury. 

At the time of the robbery, there was no basis for the victim 
or  the witness t o  conclude that  the metal object with a pro- 
truding barrel brandished by defendant was anything other than 
a gun, a dangerous weapon, Further, the jury instruction here 
fully comports with the holding in State v. Quick, 60 N.C. App. 
771, 299 S.E. 2d 815 (1983): 

Whether an instrument. is a dangerous weapon or  a firearm 
can only be judged by the victim of a robbery from its ap- 
pearance and the manner of its use. We cannot perceive how 
the victims in [the] instant case could have determined with 
certainty that  the firearm was real unless the defendant had 
actually fired a shot. We would not intimate, however, that a 
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robbery victim should force the issue merely to determine 
the true character of the weapon. 

Id. a t  771, 772, 299 S.E. 2d a t  816 (1983). 

The evidence is clear that the object used by defendant in 
the commission of the robbery, notwithstanding the fact that it 
may have been an inoperable pistol or a cap pistol, was perceived 
by the victim to be a real gun. Accordingly, the trial court's in- 
struction to the jury that  a cap pistol could be a dangerous 
weapon if it is apparently capable of inflicting a life threatening 
injury, was not error. 

Since there is substantial evidence of each element of rob- 
bery with a dangerous weapon, we find in the trial 

No error. 

Judges WHICHARD and JOHNSON concur. 

ROBERT C. CECIL v. MARY A. CECIL 

No. 8419DC578 

(Filed 7 May 1985) 

1. Divorce and Alimony $3 19.5- separation agreement incorporated into consent 
decree - alimony provisions not separable- no modification of alimony 

The evidence supported the trial court's findings and conclusions that the 
support provisions of a separation agreement incorporated into a 1975 consent 
decree were not separable but were reciprocal with the property settlement 
provisions. Therefore, the support provisions of the separation agreement 
were not modifiable. 

2. Divorce and Alimony $3 20.3- proceeding to modify alimony-no right to at- 
torney fees 

The trial court erred in awarding attorney fees to defendant in a pro- 
ceeding in which defendant sought modification of alimony subsequent to 
divorce where defendant was not entitled to the relief sought. 

APPEAL by plainti@ and defendant from Warren, Judge. Or- 
der entered 6 December 1983 in District Court, ROWAN County. 
Heard in the Court of Appeals 4 February 1985. 
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This is the second time this case has been before this Court. 
In the first appeal, we remanded the case for a hearing and find- 
ings a s  t o  whether the support provisions of a separation agree- 
ment incorporated into a consent judgment were separable or 
reciprocal from provisions dividing property. Cecil v. Cecil, 59 
N.C. App. 208, 296 S.E. 2d 329 (19821, disc. rev. denied, 307 N.C. 
468, 299 S.E. 2d 220 (1983). On remand, the trial court found and 
concluded that  the support provisions were reciprocal and in- 
separable, and consequentiy denied Mrs. Cecil's request for a 
modification of the support provisions. Mrs. Cecil appeals from 
that  order. Mr. Cecil appeals from an award of counsel fees to 
Mrs. Cecil's attorney. 

Robert M. Davis, for plaintiff. 

Mona Lisa Wallace, for defendant. 

JOHNSON, Judge. 

[I] Again we are  presented with the question of the modifiabili- 
t y  of the support provisions of a separation agreement made a 
part  of a consent order. See Cecil v. Cecil, supra; see also, Doub 
v. Doub, 68 N.C. App. 718, 315 S.E. 2d 732 (19841, modified and a$ 
firmed, 313 N.C. 169, 326 S.E. 2d 259 (1985); Acosta v. Clark, 70 
N.C. App. 111, 318 S.E. 2d 551 (1984). We note first that the rule 
of Walters v. Walters, 307 N.C. 381, 298 S.E. 2d 338 (1983), in 
which the Supreme Court held that  separation agreements pre- 
sented to the court for inclusion into consent orders were modifi- 
able by the courts does not apply to this case. The rule of that 
case was expressly limited to that  case and to  consent judgments 
entered after the date of that opinion. Since the consent order in 
the present case was entered in 1975, this case is governed by the 
law before the Walters decision. Before Walters, separation 
agreements made a part of a consent judgment or order were 
modifiable only if the parties' agreement was adopted by the 
court a s  its own order. Bunn v. Bunn, 262 N.C. 67,136 S.E. 2d 240 
(1964). Further, even if the agreement was adopted by the court 
a s  its own order, the support provisions of an agreement were 
not modifiable if they were reciprocal with, and inseparable from, 
provisions for settling property matters. Id.; White v. White, 296 
N.C. 661, 252 S.E. 2d 698 (1979). There is a presumption that the 
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support provisions are  separable from the property division provi- 
sions; the burden is upon the party opposing modification to  show 
that these provisions are  reciprocal and inseparable. White v. 
White, supra. 

In the first opinion in this case, we held the separation agree- 
ment in this case merged into the consent order and was made a 
decree of the court. Cecil v. Cecil, supra a t  210, 296 S.E. 2d a t  
331. Relying upon White v. White, supra, we remanded the case 
for a hearing to  determine whether the  support provisions were 
separable. The question now before us is whether there was evi- 
dence to  support the court's findings and conclusion that the sup- 
port provisions were not separable but were reciprocal with the 
property settlement provisions. Allison v. Allison, 51 N.C. App. 
622, 628, 277 S.E. 2d 551, 555, disc. rev. denied, 303 N.C. 543, 281 
S.E. 2d 660 (1981). 

The court made findings of fact, inter alia, that  the parties 
entered into a separation agreement on 11 September 1975, which 
contained provisions for the payment of alimony and the division 
of property, including the marital home; that  the  support provi- 
sions and alimony provisions were interrelated and reciprocal; 
that  the separation agreement was a full and complete settlement 
of all matters between the parties; that  the parties entered into 
another agreement on the same date in which they agreed that  
Mrs. Cecil was to make the house payments and car payments 
from the amounts designated a s  alimony; that  the parties subse- 
quently amended the separation agreement on 3 June  1976 to pro- 
vide that  Mr. Cecil would convey his interest in the marital home 
to Mrs. Cecil for $2,000; that  the divorce judgment recited that  
the consent order, separation agreement and agreement dated 11 
September 1975 and property settlement dated 3 June 1976 
would survive the granting of an absolute divorce; that  the 
separation agreement was negotiated and agreed to  by the par- 
ties, acting through their attorneys; that  Mr. Cecil offered the 
amount in full settlement of all claims and division of property 
and that  Mrs. Cecil accepted the amount tendered a s  a complete 
settlement of all property rights between the two. 

A t  the hearing, the court had before it all agreements be- 
tween the parties and orders entered in the case. The court also 
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heard testimony from the parties and their attorneys a t  the time 
these agreements and orders were entered into. 

The consent order entered on 25 September 1975 required 
Mr. Cecil to pay alimony in the amount of $550 per month, which 
was to be reduced to $400 per month a t  the expiration of one 
year, to be reduced further by the amount of any disability in- 
surance Mrs. Cecil might receive, according to paragraph one of 
the separatioa agreement. Taragraph one of the separation agree- 
ment further provided that if Mr. Cecil's Railroad Health & Acci- 
dent Insurance policy did not cover Mrs. Cecil, then Mrs. Cecil 
would be "able to  deduct from the credit which the husband re- 
ceived for her disability $200 per year to cover her insurance"; 
and that Mr. Cecil agreed to pay the house payment, light bill and 
car payment for the month of September and to pay Mrs. Cecil 
$200 for support upon the execution of the agreement. Hence, 
insurance and property matters were included in the same para- 
graph as the alimony payments. The consent order further provid- 
ed, paralleling the separation agreement, that  Mr. Cecil was to 
make his health and accident insurance policy available to Mrs. 
Cecil; that Mr. Cecil was to pay certain family bills; that Mrs. 
Cecil was to have possession and ownership of all the household 
furnishings and appliances, with the exception of a vacuum clean- 
er  and floor polisher; and that Mrs. Cecil was to have possession 
of the house and to be responsible for the house payments until it 
was sold upon the parties' divorce, with the proceeds to  be divid- 
ed equally between the two of them. The separation agreement 
further provided that Mr. Cecil was to transfer title in an 
automobile to Mrs. Cecil and that she would be responsible for 
payments on the automobile. The parties specified in another 
agreement on the same date that the house and car payments 
were to be made from the sums designated as alimony. The evi- 
dence therefore supported a finding that the support provisions 
and property division provisions were interrelated and reciprocal. 

The evidence also supported a finding that the parties intend- 
ed the settlement to be a permanent settlement of all matters 
between the parties. The separation agreement provided that the 
parties "agreed that this is a permanent settlement of all marital 
claims" and that the "purpose and intent" of the agreement was 
"to separate the lives and estates of the parties hereto to the end 
that each of the parties may go his or her way, and each live his 
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or her own personal life, unmolested, unhampered and unrestrict- 
ed by the other, just the same as if the parties had never been 
married to each other." The foregoing language evidences the 
parties' intent that the agreement be a permanent property set- 
tlement. See Barr v. Barr, 55 N.C. App. 217, 284 S.E. 2d 762 
(1981). 

Another factor which tends to show the parties did not in- 
tend for the alimony payments to be true alimony, but to be a 
permanent settlement, is the lack of language in the separation 
agreement or consent order that the payments would terminate 
upon Mrs. Cecil's remarriage or that Mrs. Cecil was a dependent 
spouse. See, Barr v. Barr, supra; Allison v. Allison, supra. The 
mere fact the parties labelled the payments as alimony did not 
make them alimony. White v. White, supra. 

[2] Mr. Cecil has cross appealed from the award of counsel fees 
to Mrs. Cecil. In order to obtain an award of counsel fees in a pro- 
ceeding seeking a modification of alimony subsequent to divorce, 
the party seeking the fees must show: (1) that he or she is a 
dependent spouse; (2) that he or she is entitled to the relief 
demanded based upon all the evidence; and (3) that he or she has 
insufficient means to defray the expenses of the proceeding. 
Broughton v. Broughton, 58 N.C. App. 778, 294 S.E. 2d 772, disc. 
rev. denied, 307 N.C. 269, 299 S.E. 2d 214 (1982). In the instant 
case, Mrs. Cecil was not entitled to the relief sought. The court 
therefore erred in awarding attorney's fees to her attorney. The 
award of counsel fees consequently must be vacated. 

For the foregoing reasons, the portion of the order denying a 
modification of alimony is affirmed. The portion of the order 
awarding attorney's fees is vacated. 

Affirmed in part; vacated in part. 

Chief Judge HEDRICK and Judge COZORT concur. 
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STATE OF NORTH CAROLINA v. DENNIS LOMBARD0 

No. 842SC553 

(Filed 7 May 1985) 

Criminal Law 8 143.5- probation revocation hearing-exclusionary rule not ap- 
plicable-inquiry into officers' knowledge of probationary status not required 

The trial court did not e r r  in a probation revocation proceeding by deny- 
ing defendant's motion to suppress marijuana obtained in an airport search 
and seizure. The exclusionary rule does not apply to probation revocation hear- 
ings, and the court was not required to determine whether the law enforce- 
ment officers knew of defendant's probationary status. 

APPEAL by defendant from Bruce, Judge. Order entered 25 
January 1984 in Superior Court, HYDE County. Heard in the 
Court of Appeals 7 February 1985. 

This is an appeal from an order revoking defendant's proba- 
tion and activating a five year sentence for violating a special 
condition of probation, which was imposed upon defendant's con- 
viction of felonious sale and delivery of marijuana, a violation of 
G.S. 90-95(a)(1). This condition of probation stated that defendant 
was not to  have in his possession or control during the five years 
of probation any controlled substance as defined in Chapter 90 of 
the North Carolina General Statutes, unless prescribed by a 
medical doctor and dispensed by a physician or pharmacist. 

Fifteen days after defendant's conviction and the entry of 
judgment suspending his five year sentence, defendant was ar- 
rested at  Miami International Airport for possession of mari- 
juana. The stipulated facts leading up to the arrest are as follows: 
On the afternoon of 28 August 1979, Officer William Johnson of 
the Dade County Public Safety Department observed defendant 
standing on the sidewalk outside the National Airlines terminal at  
the Miami International Airport. Defendant was holding a suitbag 
and briefcase in one hand and an airlines ticket in the other; he 
appeared nervous and impatient. Defendant put his luggage on 
the sidewalk and began talking with the porter. At this point Of- 
ficer Johnson observed defendant's baggage claim check and 
learned that  he had checked a suitcase onto a flight and that 
defendant himself was en route to New Orleans. Defendant was 
concerned that one particular suitcase might not get aboard the 
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plane in time. Defendant proceeded into the  terminal, carrying his 
briefcase, suitbag and ticket. Defendant stopped t o  examine his 
ticket and Officer Johnson thought he saw defendant put the  
claim check "either down the  front of his pants or  in his watch 
pocket." Defendant nervously continued through the  airport. 

Officer Johnson then pointed defendant out to  Detective 
D'Azevedo of the Dade County Public Safety Department, and 
they followed befeildiznt t o  the  boarding area. D'Azevedo dis- 
played his badge t o  defendant and requested to  speak t o  him; he 
asked for defendant's ticket and identification. Defendant nerv- 
ously complied, giving D'Azevedo his ticket and his Florida 
driver's license. As D'Azevedo turned t o  write down this informa- 
tion, Officer Johnson, who had remained behind defendant, ob- 
served defendant placing his hand first into the  front of his pants, 
and then, with what appeared t o  be a baggage claim check in his 
hand, into the  back of his pants. Officer Johnson grabbed defend- 
ant's a rms  and secured the baggage claim check. When 
D'Azevedo observed that  the  name on defendant's ticket did not 
match the  name on defendant's driver's license, Officer Johnson 
left t o  obtain the suitcase corresponding t o  the  claim check. 
D'Azevedo a t  this point told defendant he was not free to  leave. 

Officer Johnson procured the services of the  U.S. Customs 
narcotic detector dog unit, resulting in a detector dog "alerting" 
t o  the  presence of a narcotic odor coming from defendant's suit- 
case. Defendant was arrested for possession of an  unknown con- 
trolled substance of unknown quantity. Defendant along with his 
luggage was transported to  the  airport police service office where 
another dog "alerted" t o  a narcotic odor emanating from defend- 
ant's suitbag and briefcase. Defendant refused D'Azevedo's re- 
quest t o  search his luggage; a search warrant  was obtained, and 
twenty grams of marijuana were found in the  suitcase, although 
none was found in the  briefcase and suitbag. The defendant was 
charged with a misdemeanor in Florida, but the county court of 
Dade County, Florida, granted defendant's motion t o  suppress the  
evidence "on the  ground that  there was insufficient articulable 
facts t o  constitutionally justify defendant's detention and subse- 
quent seizure of his person." 

Defendant's probation officer filed a probation violation 
report  in North Carolina based on defendant's a r res t  for drug 



462 COURT OF APPEALS [74 

State v. Lombudo 

possession in Miami. At the revocation hearing, defendant's mo- 
tion to  suppress any evidence obtained from that arrest on con- 
stitutional grounds was granted, and the State appealed. This 
Court, without determining whether the exclusionary rule applied 
in a probation revocation hearing, reversed and remanded, 
holding that the trial court erred in treating the matter as a war- 
rantless search when the record disclosed that the search was 
made pursuant to a search warrant. State v. Lombardo, 52 N.C. 
App. 316, 278 S.E. 2d 318 (1981). The Supreme Court, on discre- 
tionary review, modified and affirmed the Court of Appeals' deci- 
sion, holding that the exclusionary rule does not apply to 
probation revocation hearings, and remanded the case to the 
Court of Appeals with instructions to remand to the trial court 
for further proceedings. State v. Lombardo, 306 N.C. 594,295 S.E. 
2d 399 (1982). Upon further hearing, the trial court denied defend- 
ant's renewed motion to suppress, revoked defendant's probation 
and imposed an active five year prison term. Defendant appealed. 

Attorney General Rufus L. Edmisten, by Special Deputy At- 
torney General John R. B. Matthis and Assistant Attorney Gener- 
al James C. Gulick, for the State. 

Purser, Cheshire, Manning & Parker, by Joe Cheshire, 
Gaskins, McMullun & Gaskins, P.A., by Herman E. Gaskins, and 
Joel Hirschhorn, P.A., by Joel Hirschhorn for defendant u p  
pellunt. 

MARTIN, Judge. 

In State v. Lombardo, 306 N.C. 594, 295 S.E. 2d 399 (19821, 
our Supreme Court held, without qualification, that the fourth 
amendment exclusionary rule does not apply in probation revoca- 
tion hearings. In so doing, the Supreme Court expressly over- 
ruled State v. McMilliam, 243 N.C. 775, 92 S.E. 2d 205 (1956), 
holding that illegally seized evidence cannot be used to revoke 
probation, and held that "evidence which does not meet the stand- 
ards of the fourth and fourteenth amendments to the United 
States Constitution may be admitted in a probation revocation 
hearing." Lombardo, supra a t  602, 295 S.E. 2d a t  404 (original em- 
phasis). Defendant's sole contention on appeal is that the trial 
court misapplied the law of the Lombardo decision rendered by 
the Supreme Court and therefore erred in denying defendant's re- 
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newed motion to suppress any evidence obtained from his arrest. 
Defendant maintains that based on the Lombardo decision, the 
issue of whether the law enforcement officers had knowledge of 
defendant's probationary status was relevant to the trial court's 
determination of his motion to suppress; that defendant was 
prepared to assert that the law enforcement officers did know 
that defendant was on probation; and that therefore, the evidence 
obtained from defendant was subject to the exclusionary rule. A 
careful analysis of the opinion reveals that while knowledge of 
the probationer's status by the law enforcement official who con- 
ducted the illegal search would tend to undermine the rationale of 
holding the exclusionary rule inapplicable to probation revocation 
hearings, the Court's decision was not qualified upon the law en- 
forcement official's unawareness of the probationer's status. We 
therefore hold that the trial court did not misapply the law of 
Lombardo and affirm its order. 

When an appellate court decides a question and remands the 
case for further proceedings, the questions determined by the ap- 
pellate court become the law of the case, both in subsequent pro- 
ceedings in the trial court, and on appeal. Bruce v. Flying 
Service, 234 N.C. 79, 66 S.E. 2d 312 (1951). The law of the case 
doctrine does not apply to dicta, but only to points actually 
presented and necessary to a determination of the case. Hayes v. 
Wilmington, 243 N.C. 525, 91 S.E. 2d 673 (1956). 

In Lombardo, the Court noted: 

If the officer knows that the defendant is on probation the of- 
ficer may not be deterred from conducting an illegal search 
or seizure of the defendant unless he knows the evidence ob- 
tained from such illegal conduct is excluded a t  a probation 
revocation hearing. 

Lombardo, supra a t  600, 295 S.E. 2d a t  403. This statement 
represents one factor the Court considered in analyzing the 
overall deterrent effectiveness of the exclusionary rule as 
relating to probation revocation hearings; the Court did not ex- 
pressly qualify its holding to  exclude the rule's application to  such 
proceedings upon the law enforcement official being unaware of 
the probationer's status. The Court gave additional reasoning for 
its holding: application of the exclusionary rule to revocation 
hearings would damage the viability of the probation system "by 
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allowing those like Lombardo, who show a total disregard for the 
system, to  exclude evidence of their personal probation 
violations." Id. a t  600-01, 295 S.E. 2d a t  404. "For all the reasons 
articulated . . . we hold that the exclusionary rule should not be 
applied in revocation hearings." Id. a t  604, 295 S.E. 2d a t  406 (em- 
phasis added). 

We are bound by the ruling of our Supreme Court: the exclu- 
sionary ruie is not applicable to revocatio~ hearings. The trial 
court therefore was not required to determine whether the law 
enforcement officers had knowledge of defendant's probationary 
status; i t  did not err  in denying defendant's motion to suppress 
any evidence obtained from the search and seizure. The order of 
the trial court is 

Affirmed. 

Judges WEBB and PHILLIPS concur. 

STATE OF NORTH CAROLINA v. JACKIE DARRELL MOORE 

No. 8415SC967 
(Filed 7 May 1985) 

Kidnapping B 1.3- instruction on theory not supported by evidence 
The trial court erred in instructing the jury that defendant could be found 

guilty of kidnapping on the theory that he confined, restrained or removed the 
victim for the purpose of holding her as a hostage where there was no 
evidence that  defendant's purpose was to hold the victim as security for the 
performance or the forbearance of some act by some third person. 

APPEAL by defendant from Lee, Judge. Judgments entered 
12 December 1983 in Superior Court, ALAMANCE County. Heard 
in the Court of Appeals 2 April 1985. 

Defendant was charged in proper bills of indictment with 
first degree kidnapping and an assault with a deadly weapon with 
intent to kill inflicting serious injury. At trial, the State 
presented evidence which tended to show the following facts. The 
defendant and the victim were married on 29 January 1973. Three 
children were born of the marriage. In September 1983, the par- 
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ties separated and the victim and two of the couple's children 
moved into her parents' home. On 3 October 1983 a t  approximate- 
ly 5:10 p.m. as  the victim was leaving her place of employment, 
she saw the defendant sitting in his car in her employer's parking 
lot. Also in the car was the couple's son who had been residing 
with the defendant. The victim approached the vehicle and lifted 
the child out of the back seat. When she attempted to  leave with 
the child, defendant ordered her to put the child back into the car 
and to  get in the front seat. The victim placed the child back into 
the car but refused to get into the vehicle. Defendant then 
reached for a rifle, pointed i t  a t  the victim and again ordered her 
into the car. The victim refused and ducked beside the car. De- 
fendant then exited the vehicle and attempted to  push the victim 
into the car. When she continued to resist, defendant struck her 
in the head with the butt of the rifle. The victim then got into the 
car. As the defendant was getting back into the car, the victim at- 
tempted to flee, but the defendant caught her, struck her with 
the rifle again and returned her to the car. These blows opened a 
wound in the victim's head which required nine stitches to close. 

Defendant drove the victim to their former marital home. 
The victim entered the residence after defendant threatened to 
shoot her if she tried to run away. Once inside the residence, 
defendant fixed an ice pack for the victim and allowed her to  call 
her parents. While the parties were inside the residence defend- 
ant threatened to kill himself on several occasions. During one of 
several telephone calls which he received, defendant stated the 
victim was trying to take his children away from him and he 
wasn't going to let her. He also said he would not come out of the 
trailer unless someone promised him that he would not be sent to 
jail. 

After the authorities arrived, the defendant allowed a detec- 
tive, dressed as  an ambulance attendant, to enter the residence 
and care for the victim. After the detective had dressed the 
wound, the defendant ordered him to leave. A short time later 
the victim talked the defendant into giving up and they left the 
residence together. 

Defendant testifying in his own behalf admitted striking the 
victim and removing her to the residence, but he stated that the 
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only reason he had gone to the victim's place of employment was 
to talk to her about coming back to live with him. 

Defendant was convicted of first degree kidnapping and 
assault with a deadly weapon inflicting serious injury. From 
judgments sentencing him to twelve years for the kidnapping and 
three years for the assault, defendant appealed. 

Attorney General Lacy H. Thornburg, by Assistant Attorney 
General Dennis P. Myers, and Assistant Attorney General Roy A. 
Giles, Jr., for the State. 

Appellate Defender Adam Stein, by Assistant Appellate 
Defender Gordon Widenhouse, for defendant appellant. 

ARNOLD, Judge. 

The record reflects that the defendant appealed from his con- 
viction for assault with a deadly weapon inflicting serious injury. 
He has failed, however, to bring forth in his brief any assign- 
ments of error to support his appeal. Therefore, his appeal from 
the assault conviction is deemed abandoned. Although this issue 
was not raised in defendant's brief, it could be argued that the 
defendant should not have been convicted of an assault with a 
deadly weapon inflicting serious injury and of first degree kidnap- 
ping because the serious injury requirement found in both these 
crimes caused a merger of these offenses; however, on oral argu- 
ment the defendant conceded that no merger of these offenses 
occurred under the facts of this case. 

In his appeal from the kidnapping conviction defendant con- 
tends the court erred by "instructing on purposes of kidnapping 
which were not supported by the evidence. . . ." We agree, and 
award defendant a new trial. 

G.S. 14-39 in pertinent part provides: 

(a) Any person who shall unlawfully confine, restrain, or 
remove from one place to another, any other person 16 years 
of age or over without the consent of such person, or any 
other person under the age of 16 years without the consent 
of a parent or legal custodian of such person, shall be guilty 
of kidnapping if such confinement, restraint or removal is for 
the purpose of: 
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(1) Holding such other person for ransom or as a hostage 
or using such other person as a shield; or 

(2) Facilitating the commission of any felony or 
facilitating flight of any person following the commis- 
sion of a felony; or 

(3) Doing serious bodily harm to or terrorizing the per- 
ssr! so confiiied, restrained or removed or any other 
person; 

(4) Holding such other person in involuntary servitude in 
violation of G.S. 14-43.2. 

(b) There shall be two degrees of kidnapping as defined 
by subsection (a). If the person kidnapped either was not 
released by the defendant in a safe place or had been serious- 
ly injured or sexually assaulted, the offense is kidnapping in 
the first degree and is punishable as a Class D felony. If the 
person kidnapped was released in a safe place by the defend- 
ant and had not been seriously injured or sexually assaulted, 
the offense is kidnapping in the second degree and is 
punishable as a Class E felony. 

This statute makes it a crime for a person to confine, restrain or 
remove a person for any of the eight separate purposes set  forth 
therein. In order to be guilty of kidnapping the defendant must 
have formed the intent to do one of these eight purposes a t  the 
time he confined, restrained or removed the victim. See State v. 
Alston, 310 N.C. 399, 312 S.E. 2d 470 (1984). I t  is error, generally 
prejudicial, for the court to instruct upon those purposes which 
are  not supported by the evidence. State v. Dammons, 293 N.C. 
263, 237 S.E. 2d 834 (1977). 

In the case sub judice the court instructed in part as follows: 

Third, the State must prove beyond a reasonable doubt 
that the defendant, Jackie Darrell Moore, did this, that is, 
that he unlawfully confined Priscilla Moore or unlawfully 
removed her from one place to another for one or more of the 
following purposes: For the purpose of holding Priscilla 
Moore as a hostage. To hold a person as a hostage means to 
hold her as security for the performance or the forbearance 
of some act by some third person. The State contends, and 
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the defendant denies, that the defendant held Priscilla Moore 
as  security for the purpose of preventing or delaying law en- 
forcement officers to make a lawful arrest of the defendant. 
The second purpose that  you may consider is for the purpose 
of terrorizing Priscilla Moore. Terrorizing means more than 
just putting another in fear. I t  means putting that person in 
some high degree of fear, a state of intense fright or ap- 
prehension. And the third purpose that you may consider is 
for the purpose of doing serious bodily injury to Priscilla 
Moore. Serious bodily injury is defined in the law as such 
physical injury as causes great pain or suffering. If you rely 
on this purpose to satisfy the third element, you must also be 
satisfied beyond a reasonable doubt that the unlawful con- 
finement in the automobile or trailer or the unlawful removal 
from the parking lot to  the trailer was a separate complete 
act independent of and apart from the infliction of the serious 
bodily injury. 

So the third element, members of the jury, to sum- 
marize, requires that the State prove beyond a reasonable 
doubt that  the unlawful confinement or removal of Priscilla 
Moore by the defendant was for one of those-one or more of 
those three purposes, for the purpose of holding her as a 
hostage as that has been defined for you or for the purpose 
of terrorizing Priscilla Moore or for the purpose of doing 
serious bodily injury to  Priscilla Moore, and in which case if 
you rely on that purpose you must also be satisfied beyond a 
reasonable doubt that the unlawful confinement in the auto- 
mobile or trailer or the unlawful removal from the parking 
lot to the trailer was a separate and complete act independ- 
ent of and apart from the infliction of serious bodily injury 
upon Priscilla Moore. 

All that is required, members of the jury, for the State 
to satisfy the third element is that the defendant's purpose 
was to hold Priscilla Moore as a hostage or terrorize her or 
inflict upon her serious bodily injury. You need not find, to 
satisfy the third element beyond a reasonable doubt, that any 
of those three purposes were actually accomplished. 

In its charge the court correctly stated that to  convict under 
the hostage theory the jury must find that the defendant con- 
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fined, restrained or removed the victim for the purpose of holding 
her as security for the performance or the forbearance of some 
act by some third person. Our examination of the record reveals 
no evidence to support a finding that a t  the time the defendant 
originally confined, restrained and removed the victim he did so 
for the purpose of holding her as a hostage within the meaning of 
the North Carolina law. Thus, we hold that the defendant is en- 
titled to a new trial. Having awarded a new trial we need not 
reach the other issues brought forth by the defendant. 

No error as to the assault with a deadly weapon inflicting 
serious injury. 

New trial as to kidnapping. 

Judges PHILLIPS and COZORT concur. 

STATE OF NORTH CAROLINA v. RAPHEL SCOBER 

No. 844SC541 

(Filed 7 May 1985) 

1. Criminal Law 1 34, 60.2- fingerprint card-reference to prior arrest con- 
cealed - admissible 

In a prosecution for breaking and entering and felonious larceny, there 
was no error in the admission of defendant's 1979 fingerprint identification 
card with all information relating to his prior arrest  concealed. 

2. Criminal Law 8 93- defendant's exhibition of palm to jury-not allowed dur- 
ing State's case in chief 

In a prosecution for breaking and entering and felonious larceny, the trial 
court did not e r r  by denying defendant permission to exhibit his palm to the 
jury immediately after the State introduced a latent fingerprint and a finger- 
print identification card during its case in chief. Defendant was attempting to 
exhibit his palm so the jury could determine whether i t  corroborated the 
State's evidence, and the trial judge correctly ruled that exhibiting defendant's 
palm would constitute presenting evidence. 

3. Criminal Law B 138; Constitutional Law 8 48- effective assistance of counsel - 
failure to argue mitigating factors 

Defendant was not denied effective assistance of counsel because his at- 
torney did not argue mitigating factors a t  sentencing where he did not bring 
forth on appeal any evidence of factors in mitigation which should have been 
argued. 
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APPEAL by defendant from Allsbrook, Judge. Judgment en- 
tered 6 January 1984 in Superior Court, DUPLIN County. Heard in 
the Court of Appeals 7 February 1985. 

Defendant was charged on an indictment, proper in form, 
with felonious breaking or entering and felonious larceny. He was 
found guilty and sentenced to consecutive terms of ten and five 
VPIIPS. 
J "U' 

The State's evidence tended to show the following. A. J. 
Cavenaugh, owner of a retail jewelry store, testified that when he 
entered his jewelry store on 15 September 1983 two of his display 
cases, which had been on the counter, were on the floor, empty. 
The window in the back of the store was broken. Missing were 
eighty chains, half of which were fourteen carat gold overlay, five 
high school class rings, a cigarette lighter and ten dollars in 
quarters. Cavenaugh estimated the value of the chains to be ap- 
proximately $3,000. The chains were manufactured by Krementz, 
and Cavenaugh did not believe any other store in Duplin or 
Pender counties sold Krementz chains. The display cases had 
been cleaned every two or three days. After Cavenaugh saw that 
the chains were missing he notified Richard Honeycutt, the owner 
of a pawn shop, to look out for the chains. Cavenaugh later iden- 
tified three chains, which had been pawned in Honeycutt's shop, 
as identical to the stolen chains. 

Leon Sloan testified that on 18 September 1983 defendant 
gave him a gold chain, which he then pawned a t  Honeycutt's 
shop. Autry Stevens testified that on 22 September 1983 defend- 
ant sold him a gold chain for ten dollars and the following day, 
another chain for seven dollars. Stevens pawned the first chain 
and gave Jeffrey Carter the second chain to pawn. Honeycutt tes- 
tified he received the three chains from Sloan, Stevens and Car- 
ter  and gave them to the police. 

Detective N. E. "Tom" Rich of the Wallace Police Depart- 
ment dusted Cavenaugh's display cases for fingerprints and 
placed the latent prints on a card. Rich interviewed Sloan and 
Stevens and then arrested defendant. After Rich read defendant 
his rights, defendant signed a waiver of rights form and denied 
selling jewelry or being in Cavenaugh's Jewelry Store within the 
past two months. 
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Wallace Police Chief Roscoe Rich, testifying as an expert 
witness in fingerprint and palm print identification, compared the 
latent prints taken from Cavenaugh's display box with the prints 
from a fingerprint identification card made of defendant's prints 
in 1979 and stated that, in his opinion, defendant had made the 
prints on the display case. Rich found seventeen points of similari- 
ty, more than required for positive identification. Rich testified 
that fingerprints and palm prints do not change from birth to 
death. 

Defendant did not testify. 

The jury returned a verdict of guilty of felonious breaking or 
entering and felonious larceny. 

From the judgment and sentences of five and ten years, to 
run consecutively, defendant appeals. 

Attorney General Edmisten by Assistant Attorney General 
Thomas H. Davis, Jr., for the State. 

Appellate Defender Adam Stein by Assistant Appellate De- 
fender Lorinzo L. Joyner for defendant-appellant. 

PARKER, Judge. 

[I] In his first assignment of error defendant argues that admit- 
ting into evidence a 1979 fingerprint identification card, with all 
information relating to defendant's prior arrest concealed, was 
prejudicial error because it suggested prior criminal misconduct. 
We do not agree. 

Defendant had previously been arrested and fingerprinted on 
2 March 1979 by Detective Baker of the Duplin County Sheriffs 
Department. On voir dire, out of the presence of the jury, Baker 
explained how he fingerprinted defendant and testified that the 2 
March 1979 fingerprint identification card had not been altered 
except for some notations on the margin. The trial judge covered 
the information on the top and back of the card and instructed 
the District Attorney not to mention the occasion of taking the 
fingerprints on 2 March 1979. At trial Detective Baker identified 
the fingerprint card as the card he rolled with defendant's prints 
on 2 March 1979. No mention was made of defendant's arrest on 
that date. 
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The question of admissibility of a fingerprint identification 
card made pursuant to a prior, unrelated arrest was addressed by 
our Supreme Court in State v. Jackson, 284 N.C. 321, 200 S.E. 2d 
626 (19731 In Jackson the State's evidence tended to show that 
the defendant entered the victim's house through her kitchen win- 
dow and raped her. A latent fingerprint was found on the win- 
dowsill. The trial judge admitted into evidence a fingerprint 
identification card made in 1962, introduced for the purpose of 
identifying the latent fingerprint on the victim's windowsill. The 
fingerprint identification card was altered so that it did not list 
an arrest, indictment or conviction. The defendant argued that 
the admission of the fingerprint identification card was prejudi- 
cial error because it constituted evidence of another separate 
crime. Our Supreme Court held that the 1962 fingerprint iden- 
tification card was admissible, and any inference arising from 
testimony that fingerprinting is customary when someone is ar- 
rested was not of such force as to prejudicially influence the jury. 
Accord, State v. Gainey, 32 N.C. App. 682, 233 S.E. 2d 671, review 
denied 292 N.C. 732, 235 S.E. 2d 786 (1977); State v. McNeil, 28 
N.C. App. 347, 220 S.E. 2d 869, review denied, 289 N.C. 618, 223 
S.E. 2d 395 (1976). Cf. State v. Hatcher, 277 N.C. 380, 177 S.E. 2d 
892 (19701, which held that the admission into evidence of a mug 
shot of defendant, with police identification information obliterat- 
ed, was permissible. 

Applying Jackson, we do not believe admission of the finger- 
print identification card in the instant case in any way violated 
the longstanding general rule in North Carolina that "in a pros- 
ecution for a particular crime, the State cannot offer evidence 
tending to show that the accused has committed another distinct, 
independent, or separate offense." State v. McClain, 240 N.C. 171, 
173, 81 S.E. 2d 364, 365 (1954). 

[2] In his second assignment of error defendant argues that the 
trial court erred in ruling that defendant's exhibition of his palm 
print would constitute his having presented evidence. 

When the State offered into evidence the latent fingerprint, 
the fingerprint identification card and photographic enlargements, 
defendant's counsel requested permission for defendant to exhibit 
his own palm to the jury. The State objected to defendant's ex- 
hibiting evidence during the State's case in chief; the trial judge 
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sustained the objection and explained that defendant could offer 
evidence a t  the close of the State's evidence, a t  which time the 
State's exhibits could be recirculated among the jury. Defendant 
contends the trial judge erred in ruling that presenting his palm 
print to  the jury would be offering evidence. We do not agree. In 
State v. Hall, 57 N.C. App. 561, 564, 291 S.E. 2d 812, 814 (19821, 
this court formulated the following rule for determining whether 
an object has been put into evidence: 

[Tlhe proper test as to whether an object has been put in 
evidence is whether a party has offered i t  as substantive 
evidence or so that the jury may examine it and determine 
whether it illustrates, corroborates, or impeaches the testi- 
mony of a witness. If the party shows it to a witness to re- 
fresh his recollection, it has not been offered into evidence. 

Clearly, defendant was attempting to exhibit his palm so the jury 
could examine i t  to determine whether it corroborated the State's 
evidence, and the trial judge ruled correctly. 

(3) In his last assignment of error defendant argues that he was 
denied effective assistance of counsel because his counsel did not 
present any factors in mitigation a t  the sentencing hearing. 

Defendant's right to assistance of counsel in a noncapital 
felony case is guaranteed by the Sixth Amendment to  the United 
States Constitution applied to  the States by the Fourteenth 
Amendment. Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 
L.Ed. 2d 799 (1963), and Article 1, Sections 19 and 23 of the North 
Carolina Constitution. The standard for determining whether 
there has been effective assistance of counsel set  forth by the 
United States Supreme Court in McMann v. Richardson, 397 US. 
759, 90 S.Ct. 1441, 25 L.Ed. 2d 763 (19701, was adopted in North 
Carolina in State v. Vickers, 306 N.C. 90, 291 S.E. 2d 599 (1982). 
Under McMann the test  is whether the assistance given was 
"within the range of competence demanded of attorneys in crim- 
inal cases." McMann v. Richardson, 397 U.S. a t  771, 90 S.Ct. at  
1449, 25 L.Ed. 2d a t  773. 

Defendant contends his counsel should have argued factors in 
mitigation a t  the sentencing hearing. Defendant, however, has not 
brought forth any evidence of factors in mitigation which should 
have been argued. Absent some evidence of mitigating factors, we 
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cannot say defendant was denied effective assistance of counsel. 
Defendant has failed to meet the "stringent standard of proof on 
the  question of whether an accused has been denied Constitu- 
tionally effective representation." State v. Sneed, 284 N.C. 606, 
613, 201 S.E. 2d 867, 871 (1974). 

We have carefully considered defendant's assignments of er- 
ror  and find 

No error. 

Judges ARNOLD and EAGLES concur. 

STATE OF NORTH CAROLINA ON RELATION OF THE BANKING COMMIS- 
SION, PLAINTIFF APPELLEE v. CITICORP SAVINGS INDUSTRIAL BANK OF 
NORTH CAROLINA (PROPOSED), DEFENDANT-CROSS-APPELLANT AND AP- 
PELLANT v. THE NORTH CAROLINA BANKERS ASSOCIATION, INC., 
INTERVENOR/PLAINTIFF-APPELLANT 

No. 8410SC591 

(Filed 7 May 1985) 

1. Banks and Banking $3 1.1- industrial bank-no vested right to operate 
Citicorp, a subsidiary of a Delaware corporation, did not have a vested 

right to  operate an industrial bank because it had filed an application to 
establish an industrial bank before the enactment of the statute prohibiting 
the acquisition or control of an industrial bank by any company, G.S. 53-229. 
Although Citicorp had the right to have the applicable law applied to it, it did 
not have a right that the law not be changed. 

2. Banks and Banking g 1.1- industrial bank-control by any company pro- 
hibited - constitutionality of statute 

The statute proscribing the acquisition or control of an industrial bank by 
any company, G.S. 53-229, does not discriminate against out-of-state bank 
holding companies in violation of the commerce clause, Art. I, 5 8, of the  U.S. 
Constitution. Nor does the statute violate Art .  I, $5 19, 32 and 34 of the N.C. 
Constitution. 

APPEALS by applicant Citicorp Savings Industrial Bank of 
North Carolina (Proposed) and by intervenor North Carolina 
Bankers Association, Inc. from Beaty, Judge. Judgment entered 
13 January 1984 in Superior Court, WAKE County. Heard in the 
Court of Appeals 5 February 1985. 
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This appeal arises from a ruling by the State  Banking Com- 
mission on an application by Citicorp Savings Industrial Bank of 
North Carolina (Proposed) t o  establish an industrial bank in 
Charlotte, North Carolina. On 26 May 1983 Citicorp, a wholly 
owned subsidiary of a Delaware corporation, applied to establish 
an industrial bank. On 13 July 1983 the Commissioner of Banks 
recommended the approval of the application and referred the 
matter  for review by the State  Banking Commission. 

On 20 July 1983 the matter was heard by the State  Banking 
Commission. Citicorp presented evidence and the North Carolina 
Bankers Association was allowed to make a motion to continue 
although i t  was not a party to the proceedings. The matter was 
continued and on 22 August 1983 a second hearing was held. The 
Association presented evidence in opposition to  the  application 
and Citicorp presented additional evidence. A t  the conclusion of 
the hearing the members of t he  Commission who were present 
deliberated in closed session and then announced they had voted 
to deny the application. On 21 September 1983 the Commission 
met and adopted an order denying the application. 

Citicorp petitioned the Superior Court to review the  decision 
of the Commission and reverse it. The Association intervened in 
the proceedings in Superior Court. The Superior Court held that 
there was not a quorum a t  any of the meetings of the Commission 
and remanded the matter for further hearings by the Commis- 
sion. Citicorp and the Association appealed. The Commission filed 
a motion in this Court which asks that the appeal be dismissed on 
the ground the issues have become moot after the adoption of 
G.S. 53-229. 

Attorney General Edmisten, by Special Deputy Attorney 
General Reginald L. Watkins, and Chief Counsel of the State  
Banking Commission Robert L. Anderson, for the State  on Rela- 
tion of the Banking Commission for appellee S ta te  Banking Com- 
mission. 

Jordan, Brown, Price & Wall, by John R. Jordan, Jr., Robert 
R. Price, and Henry W. Jones, Jr., and General Counsel Edmund 
0. Aycock for intervenor appellant North Carolina Bankers 
Association, Inc. 
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Fleming, Robinson, Bradshaw, and Hinson, b y  Robin L. Hin- 
son, A. Ward McKeithen, Dan T. Coenen and Mark W. Merritt, 
and Leboeuf, Lamb, Leiby and McRae, by  Joseph E. Johnson, for 
applicant appellant Citicorp Savings Industrial Bank of North 
Carolina /Proposed. 

WEBB, Judge. 

G.5. 53-229 which became effective on 7 July I984 while this 
case was on appeal t o  this Court provides in part: 

Notwithstanding any other provision of this Article or 
any other provision of the General Statutes of this State, no 
bank holding company or any other company may acquire or 
control any banking institution that: 

(1) Has offices located in this State; and 

(2) Is not a bank as defined in G.S. 53-226(1) of this Arti- 
cle. 

Provided, the  provisions of G.S. 53-229 shall not apply to 
applications by any company which is chartered by the Con- 
gress of the United States and which application is pending 
before the  Commissioner on July 7, 1984. 

G.S. 53-226(1) defines a bank a s  an institution that  accepts de- 
mand deposits, which the proposed industrial bank could not do. 
I t  would be a banking institution which is not a bank as defined in 
G.S. 53-22601. Citicorp's parent corporation is not a corporation 
chartered by the Congress. The proviso clause does not apply to 
it. I t  is barred from owning a bank in this s tate  if G.S. 53-229 ap- 
plies t o  it. 

[I] Citicorp argues that  G.S. 53-229 applies prospectively and it 
is not barred from operating in this state. We do not believe the 
question of whether the statute applies prospectively or retroac- 
tively is determinative. Citicorp had not been given permission to 
operate an industrial bank a t  the time G.S. 53-229 became effec- 
tive. Assuming the  s tatute was intended to apply prospectively a t  
the time of its effective date, Citicorp had the right t o  have the 
applicable law applied to  it. I t  did not have a right that  the law 
not be changed. When the law was changed so that  Citicorp no 



N.C.App.1 COURTOFAPPEALS 477 

State ex rel. Banking Comm. v. Citicorp savings Indus. Bank 

longer has the right to operate an industrial bank in this state it 
may not have its application approved. See Lee v. Penland-Bailey 
Co., 50 N.C. App. 498, 274 S.E. 2d 348 (1981) for a case which 
holds the prospective application of a statute can require 
remedial action for something that occurred before the adoption 
of the statute. 

Citicorp replies on Bolick v. American Bamnag Corp., 306 
N.C. 364, 293 S.E. 2d 415 (13823; Smith v. Mercer, 276 N.C. 329, 
172 S.E. 2d 489 (1970) and Wilson v. Anderson, 232 N.C. 212, 59 
S.E. 2d 836 (1950) and argues that a t  the time the application was 
filed it had a vested right to have the then applicable law applied 
which gave it the right to operate an industrial bank in this state. 
Wilson deals with intestate succession rights of adopted children. 
It holds that a change in the intestate succession act did not ap- 
ply to persons adopted before the effective date of the change. 
We do not believe i t  is applicable to  this case. Bolick and Smith 
involve tort claims. We believe there is a distinction between a 
vested tort claim and the right not to have a statute changed. A 
tort claim is a form of property right. The right to operate a bank 
is governed by statute. No one has the right for the General 
Assembly not to change a law. Citicorp did not have a vested 
right to operate a bank when G.S. 53-229 was adopted. 

121 Citicorp contends that if G.S. 53-229 does apply it is un- 
constitutional under Article I, sec. 8 of the Constitution of the 
United States which provides in part 

The congress shall have the power 

(3) To regulate commerce with foreign nations, and 

among the several states and among the indian tribes. 

The Commerce clause has been interpreted to limit the pow- 
e r  of the states to erect barriers against interstate trade except 
as allowed by Congress. See Lewis v. B T  Investment Managers, 
Inc., 447 U.S. 27, 64 L.Ed. 2d 702, 100 S.Ct. 2009 (1980). 

Citicorp, relying on Lewis, argues that although G.S. 53-229 
is neutral on its face its purpose and practical effect is to keep 
out of state bank holding companies from acquiring or operating 
industrial banks in this state. Although the statute applies to 
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North Carolina bank holding companies Citicorp argues that it 
has no practical effect as to them because they can own full serv- 
ice banks. Citicorp says that for this reason the only purpose and 
effect of G.S. 53-229 is to exclude out of state bank holding com- 
panies from acquiring industrial banks in this state, which 
violates the commerce clause. 

We do not believe Lewis governs this case. In Lewis the 
State of Florida adopted a statute which prohibited out of state 
bank holding companies from owning or controlling a business fur- 
nishing investment advisory services to the general public. The 
United States Supreme Court held that any state interest that 
may be served was not sufficient under the commerce clause to  
justify prohibiting out of state bank holding companies from 
operating a business in Florida which an in state bank holding 
company is allowed to own and operate. The Court also held that 
Congress had not authorized the State to make this type of dis- 
crimination. In this case the General Assembly has proscribed the 
acquisition or control of an industrial bank by any company. This 
act does not discriminate against out of state bank holding com- 
panies. 

The General Assembly has the power to regulate the banking 
industry in this state. See Pue v. Hood, Com'r of Banks, 222 N.C. 
310, 22 S.E. 2d 896 (1942). It has proscribed the acquisition or con- 
trol of an industrial bank by any company, which it has the power 
to  do. If out of state holding companies may be the only com- 
panies who want to own industrial banks in this state we do not 
believe this prevents the General Assembly from legislating as to  
this legitimate state interest. Nor do we believe, as Citicorp 
argues, that the fact that the Bankers Association may have sup- 
ported the legislation makes i t  unconstitutional. 

Citicorp contends finally, based on I n  re Hospital, 282 N.C. 
542, 193 S.E. 2d 729 (19731, that G.S. 53-229 violates Article I, Sec- 
tions 19, 32, and 34 of the Constitution of North Carolina. In 
Hospital our Supreme Court held that those sections of the North 
Carolina Constitution were violated by the requirement of a cer- 
tificate of need before a corporation could construct a hospital. 
Hospital did not mention Pue v. Hood, Com'r of Banks, supra. 
Whatever precedent Hospital may be for the regulation of other 
types of business we believe Pue is still the law as to the right of 
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the State of North Carolina to regulate the banking industry. Pue 
was not overruled by Hospital. 

We have held that Citicorp does not have the right to own or 
operate an industrial bank in this state. We do not pass on other 
assignments of error brought forward by the parties. For the rea- 
sons stated in this opinion we remand to the Superior Court for 
the purpose of dismissing Citicorp's petition. 

Remanded. 

Judge PHILLIPS concurs. 

Judge PARKER concurs in the result. 

STATE OF NORTH CAROLINA v. LINDA RAYFIELD SIGMON 

No. 8425SC989 

(Filed 7 May 1985) 

1. Automobiles and Other Vehicles 8 129.3- breathalyzer reading of .06-instruc- 
tions on per se impairment 

Although defendant's failure to object a t  trial t o  the omission of any in- 
structions precluded review of an assignment of error regarding the court's in- 
structions under App. Rule 10(b)(2), it was noted that there was no basis in 
statutory or case law for arguing that a breathalyzer reading of .06 creates a 
presumption that a defendant is not impaired. Furthermore, the court was not 
required to instruct the jury on its own motion on the .10 per se  theory of G.S. 
20-138.1(a)(2) where there was insufficient evidence of a per se  .I0 violation in 
that  the breathalyzer result was .06 and where there was substantial evidence 
apart  from the breathalyzer that defendant was impaired in that the arresting 
officer testified that in her opinion, defendant was under the influence of 
alcohol. 

2. Automobiles and Other Vehicles 8 130.1 - limited driving privilege denied-no 
abuse of discretion 

There was no abuse of discretion in denying a defendant convicted of driv- 
ing while impaired a limited driving privilege for the purpose of maintaining 
her household and her son's activities. G.S. 20-179.3(a) and (d). 

3. Automobiles and Other Vehicles 1 130.1; Criminal Law 1 134- determination 
of sentencing factors form-signed out of term and out of district 

There was no error in signing the impaired driving determination of 
sentencing factors form out of term and out of district where a sentencing 
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hearing was held immediately after the verdict, the court dictated to the as- 
sistant clerk findings and conclusions, and the assistant clerk typed them later 
and mailed them to the judge for her signature. G.S. 20-179. 

APPEAL by defendant from Pope, Judge. Judgment entered 
13 June 1984 in Superior Court, CATAWBA County. Heard in the 
Court of Appeals 3 April 1985. 

In this criminal case defendant, Linda Rayfield Sigmon, was 
convicted a t  a jury trial of driving while impaired in violation of 
G.S. 20-138.1. 

The jury returned its verdict on 13 June 1984. The Honor- 
able Mary McLaughton Pope, Superior Court Judge, then orally 
found that this was a level 5 offense with a mitigating factor, i.e. 
defendant has a safe driving record, having had no convictions of 
any serious traffic violation within five years of the date of this 
offense. Finding that  mitigating factors substantially outweighed 
the aggravating factors (none were found), Judge Pope sentenced 
defendant to  60 days in jail suspended for two years, placed 
defendant on supervised probation for 2 years and ordered pay- 
ment of a fine of $100 and costs of court. Defendant's request for 
a limited driving privilege was denied. Defendant appeals. 

Judge Pope did not sign the "Impaired Driving Determina- 
tion of Sentencing Factors" form on 13 June 1984 as indicated on 
the document. An affidavit, signed by Kay C. Sherrill, Assistant 
Clerk of Superior Court, tends to show that the document in ques- 
tion was mailed to  Judge Pope in another county after the week 
of 11 June 1984 and was received in the office of the Clerk of 
Superior Court of Catawba County during the week of 3 Septem- 
ber 1984. 

Attorney General Edmisten, by Special Deputy Attorney 
General Isaac T. Avery, III, for the State. 

Randy D. Duncan, for defendant-appellant. 

EAGLES, Judge. 

[I] Defendant first assigns as error the trial court's failure to  in- 
struct the jury that  a breathalyzer result of less than 0.10 creates 
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a presumption that the person is not under the influence of alco- 
hol and that G.S. 20-138.1 is a "two fold statute." 

Appellant's failure to comply with Rule 10(b)(2), Rules of Ap- 
pellate Procedure precludes our review of this assignment of er- 
ror. Rule 10(b)(2) provides: 

No party may assign as error any portion of the jury charge 
or omission therefrom unless he objects thereto before the 
jury retires to consider its verdict, stating distinctly that to 
which he objects and the grounds of his objection; provided, 
that opportunity was given to the party to  make objection 
out of the hearing of the jury and, on request of any party, 
out of the presence of the jury . . . An exception to the 
failure to give particular instructions to the jury . . . shall 
identify the omitted instruction . . . by setting out its 
substance immediately following the instructions given. 

Rule 10(b)(2) is mandatory and not merely directory. State v. 
Fennell, 307 N.C. 258, 297 S.E. 2d 393 (1982). The purpose of Rule 
lO(bN2) is to encourage the parties to inform the trial court 
promptly of alleged errors in its instructions so that it can correct 
the instructions and cure any potential errors before the jury 
deliberates and thereby eliminate the need for a new trial. State 
v. Odom, 307 N.C. 655, 300 S.E. 2d 375 (1983). 

The record reveals the following exchange at  the instruction 
conference at  the close of all the evidence: 

The Court: [DJoes the defendant have any special requests for 
instructions? 

Defense Attorney: No, Your Honor, except reasonable doubt. 

The Court: Other than those instructions that I have just in- 
dicated, I will give, do you all want to make any additions or 
corrections or any special requests now? 

Assistant District Attorney: No, Your Honor. 

The Court: For the defendant? 

Defense Attorney: No, Your Honor. 

The trial court then instructed the jury on the State's theory 
of "under the influence of an impairing substance" pursuant to 
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G.S. 20-138.1(a)(l). After the jury was instructed, but before delib- 
eration began, the following exchange took place: 

The Court: The jury has been excluded from the courtroom. 
Are there any requests for additions or corrections on behalf 
of the defense? 

Defense Attorney: No, Your Honor. 

Cefeildant, after being given every reasonable opportunity t c  
do so, failed to object to the omission of any instruction as re- 
quired by Rule 10(b)(2). 

Nevertheless, we note that defendant's contention that 
because a blood alcohol concentration of 0.10 or more is illegal per 
se under G.S. 20-138.1(a)(2), a breathalyzer reading of 0.06 must 
create a presumption that the defendant is not impaired is totally 
without merit and has no basis in statutory or case law. 

Defendant also argues that since G.S. 20-138.1 is a "two fold 
statute," i.e. one may be convicted for driving a vehicle on a 
public street or highway while (1) under the influence of an im- 
pairing substance or (2) after having consumed sufficient alcohol 
that he has, at  any relevant time after driving, a blood alcohol 
concentration of 0.10 or more-the trial court should have in- 
structed the jury on the 0.10 per se theory on its own motion. 
This argument is without merit. 

Before permitting the jury to consider a particular offense, 
the trial court must decide whether there is substantial evidence 
of each element of the offense charged. Substantial evidence is 
such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion. State v. Smith, 300 N.C. 71, 265 
S.E. 2d 164 (1980). Here, the evidence a t  trial tended to show that 
defendant had a blood alcohol content of 0.06. Defendant was ar- 
rested by a police officer who testified that in her opinion, defend- 
ant was under the influence of alcohol. The officer's opinion was 
based on observation of defendant, defendant's driving on the oc- 
casion in question, the odor of alcohol about her person and her 
inability to perform satisfactorily certain sobriety tests. This con- 
stituted substantial evidence, separate and apart from the breath- 
alyzer result, that defendant's mental and physical faculties were 
appreciably impaired. G.S. 20-138.1(a)(l). Conversely, there was 
not sufficient evidence of a per se 0.10 violation under G.S. 20- 
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138.1(a)(2) to submit to the jury where the breathalyzer result in- 
dicated a blood alcohol content of 0.06. Accordingly, it was not er- 
ror for the trial court to fail to instruct the jury concerning G.S. 
20-138.1(a)(2) on its own motion. 

[2] Defendant next assigns as error the trial court's refusal to 
grant defendant a limited d r i v i ~ g  privilege. We find no error. 

The granting or denying of a limited driving privilege pur- 
suant to G.S. 20-179.3(a) is for good cause shown, the decision 
resting in the sound discretion of the trial court. Defendant has 
no entitlement to a limited driving privilege. 

Our examination of the record indicates that when seeking 
the limited driving privilege, defendant's attorney informed the 
court: 

[Defendant] is presently separated. Her minor son lives with 
her. We ask that she be considered for a restrictive privilege 
for the purpose of maintaining her household and her son's 
activities. 

From our review of the record it is clear that defendant has 
shown no abuse of discretion or prejudice in the trial court's 
refusal to issue a limited driving privilege. 

Parenthetically, we note that G.S. 20-179.3(d) permits defend- 
ant to make a subsequent application for a limited driving privi- 
lege. At  that time, defendant will have opportunity to marshal 
her evidence tending to  show "good cause" for the issuance of the 
limited driving privilege. 

[3] Defendant next assigns as error the making and signing of 
written findings of sentencing factors in aggravation or mitigation 
out of term and out of district. We find no error. 

The record reveals that a sentencing hearing was held im- 
mediately after verdict, without objection by defendant. There, 
the trial court dictated to the Assistant Clerk of Superior Court 
the findings of fact and conclusions of law which appear at  pages 
65-67 of the transcript which is before us by agreement of counsel 
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pursuant to Rule 9 of the Rules of Appellate Procedure. Ap- 
parently, the Assistant Clerk of Superior Court typed the "Im- 
paired Driving Determination of Sentencing Factors" (AOC Form 
CR-311) later and mailed them to Judge Pope for her signature. 
We find no requirement in the sentencing provisions of the Safe 
Roads Act, G.S. 20-179, requiring sentencing forms to be signed at  
the time of sentencing. We find no indication that the procedure 
utilized here is inappropriate. Finally, defendant has shown no 
prejudice. Accordingly, this assignment of error is overruled. 

No error. 

Judges WHICHARD and JOHNSON concur. 

VERONICA KEETER BREVARD v. DAVID HAROLD BREVARD 

No. 8429DC891 

(Filed 7 May 1985) 

Divorce and Alimony g 24; Social Security and Public Welfare @ 1 - Social Security 
benefits for children-payment to father-no authority to order payment to 
mother 

Where the children of the parties became eligible to receive Social Securi- 
t y  benefits when defendant father became disabled, and the Social Security 
Administration paid such benefits to the father on behalf of the children, the 
courts of North Carolina did not have the authority to order the Social Securi- 
t y  Administration and the defendant to pay those benefits directly to plaintiff 
mother who has custody of the children. Nor do such courts have the authority 
to require defendant to account for the Social Security benefits paid to  him on 
behalf of the children. 

APPEAL by defendant from Greenlee, Judge. Judgment en- 
tered 28 June 1984 in District Court, HENDERSON County. Heard 
in the Court of Appeals 16 April 1985. 

The plaintiff, Veronica Brevard, and the defendant, David 
Brevard, married on 4 November 1972. Two children were born to 
the marriage: David Rusty Brevard, born on 23 October 1973, and 
Tracy Paul Brevard, born on 14 September 1974. The Brevards' 
marriage deteriorated, and they separated on 5 November 1980. 
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The Brevards entered into a separation agreement on 13 No- 
vember 1980. This agreement provided that plaintiff would have 
custody of the children and that defendant would be entitled to 
visitation a t  certain specified times. The agreement also provided 
that defendant would pay for the children's medical and health in- 
surance, medical expenses, and clothing. 

Sometime after the execution of the separation agreement, 
the defendant became paralyzed. Due to his disability, his chil- 
dren became eligible for benefits under the federal Social Securi- 
ty  Act. 

On 31 March 1982, a judgment of absolute divorce was en- 
tered on grounds of one-year separation, dissolving the parties' 
marriage. This judgment awarded custody of the two children to 
plaintiff, subject to defendant's visitation rights. The judgment 
also "ordered andlor requested" the Social Security Administra- 
tion (SSA) of the United States Department of Health, Education 
and Welfare to send the children's Social Security checks, payable 
due to defendant's disability, directly to  plaintiff for use in sup- 
porting the children. 

The SSA did not make the children's checks payable directly 
to the plaintiff. Rather, defendant continued to  receive the 
checks. From 30 March 1982 until June of 1984, defendant re- 
ceived $10,301.20 in Social Security benefits. During this same pe- 
riod, defendant spent $98.67 for the children's medical expenses 
and paid plaintiff seventy weekly payments of $70 each pursuant 
to a child support order of 6 December 1982. 

On 9 August 1982, plaintiff made a motion for an accounting 
by defendant of the amounts received by him from the SSA on 
behalf of the children. Defendant objected to  the jurisdiction of 
the court. The court ruled that it had jurisdiction, and defendant 
gave notice of appeal, but failed to  perfect that appeal. 

The district court held a hearing on plaintiffs motion for an 
accounting, and entered a judgment on 28 June 1984, ordering 
defendant to pay into the court $5,302.53, the difference between 
the total amount received from the SSA on the children's behalf 
since 30 March 1982 and the amount expended for the children's 
medical expenses and paid to plaintiff pursuant to the court order 
of 6 December 1982. The court also ruled that any and all sums 
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received for the use and benefit of the children as a result of 
defendant's disability should be transferred to plaintiff as support 
for the minor children. 

At the hearing, the district court ruled inadmissible as self- 
serving hearsay a letter from the SSA, explaining that the SSA 
had decided to pay the checks to the children's father, rather than 
to  their mother, and that under federal law these sums were not 
subject to iegai process. 

The defendant now appeals the order and the district court's 
ruling on the letter from the SSA. 

Jack H. Pot ts  for plaintiff appellee. 

Waymon L. Morris for defendant appellant. 

ARNOLD, Judge. 

This case concerns the question of whether a North Carolina 
district court properly ordered the Social Security Administration 
(SSA) and the defendant, a representative payee receiving Social 
Security disability payments for the benefit of his children, to pay 
those benefits directly to the plaintiff. The plaintiff and defendant 
are divorced, and the plaintiff, the children's mother, has custody 
of the children. 

The case reaches us as an appeal from an order of 28 June 
1984, which foIlowed a motion by the plaintiff for an accounting of 
the benefits defendant had received on the children's behalf from 
the SSA. In this order, the district judge found: 

That by order of the Honorable Zoro J. Guice, Jr., District 
Court Judge, dated March 31, 1982, the United States De- 
partment of Health, Education and Welfare, Social Security 
Administration is hereby ordered andlor requested to send 
the children's Social Security checks, payable due to Mr. 
Brevard's physical disability, directly to the plaintiff for use 
in supporting the children born of the marriage. 

The district court found further that the defendant failed to 
perfect an appeal of an order denying his objection to the court's 
jurisdiction. The court concluded that this matter was properly 
before it for an accounting. 
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The district court found that the defendant is indebted to 
plaintiff for the difference between the Social Security benefits 
received from 30 March 1982 and the amount defendant paid for 
the children's medical bills and paid into court pursuant to a child 
support order (of 6 December 1982). The defendant received 
$10,301.20 in benefits, spent $98.67 on the children's medical bills, 
and $4,900 for the use and benefit of the children pursuant to the 
court order. The amount found due, then, was $5,302.53. 

The district court also found that defendant's mother, who 
acted as custodian of the Social Security funds, testified that the 
sums received had all been spent for the use and benefit of the 
children except for $2,000 she had used to reimburse herself for 
funds she previously had spent on the children when they were 
residing with her. 

The court concluded that the defendant should pay into court 
the $5,302.53 due, which would be disbursed to the plaintiff for 
the use and benefit of the children, and concluded also that "any 
and all sums received for the use and benefit of the children as a 
result of the defendant's disability be transferred to the plaintiff 
as support for the minor children." 

Both the order of 28 June 1984 and that of 31 March 1982 
assume that the district court has the power to order the SSA 
and the defendant to transfer Social Security benefits to the 
plaintiff. In this case, we believe that this is an erroneous assump- 
tion, one crucial to the disposition of this case. 

In general, Social Security benefits are neither assignable 
nor subject to legal process. 42 U.S.C. 407; Philpott v. Essex 
County Welfare Board, 409 U.S. 413, 93 S.Ct. 590, 34 L.Ed. 2d 608 
(1973). Yet, Congress has enacted an exception to this general bar 
in the case of Social Security benefits paid to individuals obligat- 
ed to provide alimony or child support. See 42 U.S.C. 5 659; 20 
CFR 5 404.1820(b) (1984). 

In the present case, although the entitlement to benefits is 
determined in part upon their father's disabled status, the chil- 
dren and not the father are entitled to the funds. They are the 
beneficiaries, while the father is the representative payee. The 
exception to 42 U.S.C. 5 407 does not apply to the present case, 
because the children are not individuals obligated to pay child 
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support under state law. Hennagin v. County of Yolo, 481 F. 
Supp. 923, 924 (E.D. Cal. 1979). The district court thus had no 
power to order on 31 March 1982 that the SSA pay the children's 
benefits to someone other than their father, who had been desig- 
nated the representative payee. 

We note two other defects in that order: (1) a t  that point, 
even if he had been the beneficiary, the defendant had not been 
subjected to a child support order, and so 42 U.S.C. 5 653 had not 
come into play, and (2) the district court had not acquired jurisdic- 
tion over the SSA by making it a party to the action. 

In its order of 28 June 1984, the district court therefore 
erred to the extent it relied upon the 31 March 1982 order to the 
SSA to transfer benefits to plaintiff. Further, the district court 
had no power in its 28 June 1984 judgment to order the defend- 
ant to pay over to the court or to plaintiff any part of the Social 
Security benefits he had received, or might receive in the future, 
as payee for the children. 42 U.S.C. 407 applies not only to funds 
in the hands of the SSA, which have not yet been paid out, but 
also to  funds that have been disbursed. See 42 U.S.C. 407(a) 
("none of the moneys paid or  payable or rights existing under this 
subchapter shall be subject to execution, levy, attachment, gar- 
nishment, or other legal process . . . ." (emphasis added) ); Ander- 
son v. First National Bank of Atlanta, 151 Ga. App. 573, 260 S.E. 
2d 501 (1979) (involving attempted garnishment of bank account 
containing Social Security funds). 

In enacting Title 42, Chapter 7, Congress provided that the 
use or misuse of federal Social Security benefits would be a feder- 
al matter, entrusted primarily to  the SSA. I t  created an exception 
in the case of a beneficiary obligated to pay alimony or child sup- 
port, but that does not apply in this case, where the beneficiaries 
are the children and the benefits were not made subject to a child 
support order. The SSA is responsible to see that defendant is 
spending the disability payments for the children's benefit. Plain- 
tiff may have an administrative remedy, through petitioning the 
SSA to remove defendant as  representative payee or to  conduct 
an inquiry into his use of the children's funds. See 20 C.F.R. 
404.2001 e t  seq.; see also 18 U.S.C. 5 641 {which the SSA might in- 
voke if defendant has misused federal moneys). The courts of 
North Carolina, however, do not possess the power t o  compel the 
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SSA to transfer the children's benefits to  someone other than the 
designated payee, nor do they have the power to determine that  
defendant is misusing Social Security benefits paid to him on 
behalf of the children and to direct that he account for them to 
some other person. 

This is not to say, however, that the courts of North Carolina 
may not enter a child support order after making the findings re- 
quired under our statutes, and hold the defendant responsible to  
pay the amount he has been found capable of paying. This the dis- 
trict court properly did in its order of 6 December 1982. 

We see no need to reach defendant's other assignments of er- 
ror. 

The order of 28 June 1984 is vacated; the order of 31 March 
1982 is vacated insofar as it orders the SSA to pay Social Securi- 
t y  checks directly to plaintiff. 

Vacated. 

Judges PHILLIPS and COZORT concur. 

BANK OF ALAMANCE v. WILLIAM LEE ISLEY, SR. AND JAMES SAMMY 
KERNODLE 

No. 8415SC739 

(Filed 7 May 1985) 

1. Automobiles and Other Vehicles 8 5.2; Uniform Commercial Code 8 42- 
security interest in automobile-certificate of title statutes govern 

Where an automobile is sold in contemplation of regular use on the 
highway, the vehicle is subject to the certification of title statute, G.S. 20-58 et  
seq., and the provisions of Art. 9 of the U.C.C. pertaining to the filing, perfec- 
tion and priority of security interests do not apply. G.S. 259-302(3)(b). 

2. Automobiles and Other Vehicles 8 5.2- sale of automobile-delayed perfection 
of security interest-subsequent innocent purchaser for value 

The trial court properly concluded that defendant Kernodle has the 
superior right and title to the subject vehicle over plaintiff Bank of Alamance 
where defendant Isley, from whom defendant Kernodle purchased the car, had 
financed the vehicle through plaintiff but plaintiff had failed to take possession 
of the manufacturer's certificate of origin and did not perfect its security in- 
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terest until after defendant Kernodle purchased the vehicle from Isley for 
value. A late perfected security interest is not retroactively valid against an 
innocent third party who acquired the automobile for value. G.S. 20-52.1(c), 
G.S. 20-58.2, G.S. 259-307(1). 

APPEAL by plaintiff from Lee, Judge. Judgment entered 6 
April 1984 in Superior Court, ALAMANCE County. Heard in the 
Court of Appeals 7 March 1985. 

In this civil action, the plaintiff, Bank of Alamance, sues for 
claim and delivery, asking for the return of an automobile in the 
possession of defendant James Sammy Kernodle and a money 
judgment against defendant William Lee Isley, Sr. The uncontro- 
verted facts may be summarized as follows: On 28 September 
1981, Nissan Motor Corporation issued a manufacturer's state- 
ment of origin to Billy Gordon Datsun, Inc., for a 1981 Datsun 
280ZX automobile. On 24 February 1982, Billy Gordon Datsun 
sold the automobile to Bill Isley Auto Sales, Inc., for the purchase 
price of $13,679.00. The original manufacturer's certificate of 
origin for the automobile was given to defendant Isley, owner of 
Bill Isley Auto Sales, by Billy Gordon Datsun, with the first 
assignment on the back thereof incomplete. 

Later that same day, defendant Isley took the automobile to 
a loan officer of the Bank of Alamance and requested the plaintiff 
bank to lend him the sum of $11,743.00 to purchase the automo- 
bile from his dealership. Isley produced the original manufac- 
turer's statement of origin with the incomplete assignment, a 
nonnegotiable copy of a check drawn on the account of Bill Isley 
Auto Sales, payable to Billy Gordon Datsun, for $14,679.00, 
$1,000.00 greater than the sale price from Billy Gordon Datsun, 
and the window sticker. The plaintiff bank made the loan and ex- 
ecuted a cashier's check for $11,743.00 to William L. Isley and Bill 
Isley Auto Sales. The bank did not retain the manufacturer's cer- 
tificate of origin; instead, Isley was allowed to retain the title 
documents for the purpose of obtaining execution by Billy Gordon 
Datsun and taking them to the Department of Motor Vehicles. 
The bank sent two notices, 2 April and 30 April 1982, requesting 
Isley to deliver the title certificate with the bank's lien recorded 
thereon. Isley obtained a duplicate manufacturer's certificate of 
origin from Nissan Motor Corporation and sent it to the Depart- 
ment of Motor Vehicles, and title documents noting William Lee 
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Isley, Sr., as owner with a lien in favor of the Bank of Alamance 
were issued on 20 May 1982. 

Meanwhile, Bill Isley Auto Sales offered the automobile for 
sale as  a new car, and on 29 March 1982, defendant Kernodle and 
his wife purchased the automobile from Bill Isley Auto Sales for 
$14,200.00. Isley, who handled the paperwork with regard to the 
sale and transfer of title, sent the original certificate of origin to 
the Department of Motor Vehicles after having changed, on the 
original certificate of origin, one digit of the serial number. Ker- 
nodle did not check the serial number on the car against the 
number on the sales documents. Kernodle paid $700.00 down with 
the balance of the financing assigned to Wachovia Bank and Trust 
Company. The Kernodles' title was based on this original 
manufacturer's statement of origin which was assigned on 24 
February 1982 from Billy Gordon Datsun to Bill Isley Auto Sales. 
The second assignment noted on the title transfer form was from 
Bill Isley Auto Sales to James Sammy Kernodle and wife with a 
lien in favor of Wachovia Bank and Trust Company. 

Isley made the monthly payments to plaintiff Bank until 26 
December 1982 at  which time plaintiff made demand for payment 
or return of the automobile. Upon discovering that the automobile 
was not in Isley's possession, the bank instituted a civil action 
seeking a return of the automobile from Kernodle and a money 
judgment against Isley. Defendant Isley did not answer and sum- 
mary judgment was entered against him; no appeal was taken. 
Defendant Kernodle filed an answer denying plaintiffs title to the 
automobile. A non-jury trial was held on the claim and delivery 
proceeding, and judgment was entered in favor of defendant Ker- 
nodle. Plaintiff appealed. 

Craig T. Thompson, for plaintiff appellant. 

Holt, Spencer, Longest & Wall, by Frank A. Longest, Jr., for 
defendant appellee. 

MARTIN, Judge. 

Plaintiffs contentions on appeal challenge the trial court's 
findings of fact and conclusions of law which determine that 
defendant Kernodle has superior right and title to the automobile 
in his possession over the plaintiff bank. As such, the sole ques- 
tion presented by this appeal is one of priority of claims. Because 
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a late-perfected security interest is not retroactively valid against 
an innocent third party who acquired the automobile for value, 
we affirm the judgment of the  trial court. 

[I] The Uniform Commercial Code, a s  adopted in North Carolina, 
provides the general law for transactions in consumer goods and 
the  creation of security interests in those goods. G.S. 25-2-102; 
G.S. 25-9-102. However, the provisions of Article 9 of the Uniform 
Commerci~! Ccrde pertaining tc! the filing; perfection and priority 
of security interests do not apply t o  a security interest in any 
personal property required to  be registered pursuant to  Chapter 
20 of the General Statutes, entitled "Motor Vehicles," unless such 
property is held as  inventory and the security is created by the 
inventory seller. G.S. 25-9-302(3)(b). The automobile in this case 
was sold in contemplation of regular use on the  highway. Once a 
sale of an automobile has occurred contemplating regular use, 
whether i t  be a sale of a complete or limited interest, the vehicle 
is then subject to North Carolina's certificate of title statute, G.S. 
20-58 e t  seq. "[A] security interest in a vehicle of a type for which 
a certificate of title is required shall be perfected only as" pro- 
vided in this statute. G.S. 20-58. This s tatute  provides a com- 
prehensive system for central recordation of ownership, security 
interests and liens in all motor vehicles registered and regularly 
in use in this State. Thus, Chapter 20 of the  General Statutes is 
applicable in determining any issues regarding the  perfection of a 
security interest in the automobile in this case. 

121 Since filing under the provisions of Article 9 is neither 
necessary nor effective to  perfect a security interest in this case, 
we turn to  an examination of priorities as  governed by Chapter 
20 on motor vehicles. G.S. 20-52.1(c) provides that  

where a security interest is obtained in the  motor vehicle 
from the transferee in payment of the purchase price or 
otherwise, the transferor shall deliver the  manufacturer's 
certificate of origin t o  the lienholder and the lienholder shall 
forthwith forward the  manufacturer's certificate of origin 
together with the transferee's application for certificate of ti- 
t le and necessary fees to  the Division. 

According to  G.S. 20-58.2, perfection of the security interest in a 
motor vehicle occurs when the application and proper fee are 
delivered to  the Department of Motor Vehicles. See also Fer- 
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guson v. Morgan, 282 N.C. 83, 191 S.E. 2d 817 (1972). In order to 
obtain protection of a lien as of the lien date, the application must 
be delivered to the Department of Motor Vehicles within ten 
days; if the delivery is not made within the ten day period, the 
security interest is perfected as of the date of delivery. G.S. 
20-58.2. 

The evidence revealed that the loan officer of the Bank of 
Alamance failed to take possession of the manufacturer's cer- 
tificate of origin upon making the loan to defendant Isley on 24 
February 1982. As a result, plaintiffs lien was not perfected until 
the date of delivery of the application to the Department of Motor 
Vehicles, 20 May 1982, a time subsequent to defendant Kernodle's 
purchase of the automobile for value and Wachovia Bank and 
Trust Company's perfection of its security interest in the 
automobile. It follows that a t  the time defendant Kernodle pur- 
chased the vehicle from Bill Isley Auto Sales, the Bank of 
Alamance had not perfected its lien. In fact, plaintiff bank had 
provided Bill Isley Auto Sales, through defendant Isley, with 
possession of the vehicle and all ownership documents which were 
incomplete as to a transfer of title and which did not show that 
the bank was a lienholder when defendant Kernodle purchased 
the vehicle for value. 

While G.S. 25-9-307W provides that "[a] buyer in ordinary 
course of business . . . takes free of a security interest created 
by his seller even though the security interest is perfected and 
even though the buyer knows of its existence," we believe this 
provision of the Uniform Commercial Code is not applicable in 
this case. This provision is not operative in instances where 
perfection of the security interest is required under Chapter 20 
on motor vehicles. The operation of G.S. 25-9-307(1) in this case is 
expressly excluded by G.S. 25-9-302(3)(b). See Amended Official 
Comment 3, G.S. 25-9-307. The security interest in a vehicle for 
which a certificate of title is required under Chapter 20 shall be 
perfected and valid against subsequent creditors of the owner, 
transferees, and holders of security interests and liens on the 
vehicle by compliance with the provisions of G.S. 20-58 e t  seq. 
While we believe these provisions adhere to the protection of 
security interests against third parties who acquire rights in a 
vehicle with actual notice of the security interest or without giv- 
ing value in the interim period between creation of a security 
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interest and late perfection of the interest, we hold that a late- 
perfected security interest is not retroactively valid against an in- 
nocent third party who acquired the automobile for value. (For 
other cases so holding, see 79 C.J.S. Supp., Secured Transactions, 
5 59, p. 63.) 

The evidence showed without dispute that defendant Ker- 
nodle had no actual knowledge of plaintiffs security interest until 
the Benk of Alamance demanded possession of the CIP. His con- 
structive notice dated from 20 May 1982 when the application for 
a certificate of title was belatedly delivered to the Department of 
Motor Vehicles and the security interest thus perfected. G.S. 
20-58.2. Under our interpretation of G.S. 20-58.2, defendant Ker- 
nodle, whose rights in the vehicle dated from 29 March 1982, had 
priority, and the trial court properly concluded that "the Defend- 
ant, James Sammy Kernodle, has superior right and title to sub- 
ject vehicle in his possession over the Bank of Alamance." Its 
judgment is 

Affirmed. 

Judges WEBB and PHILLIPS concur. 

MARILYN SUE RUDD COLEMAN v. THOMAS VESTAL COLEMAN, SR. 

No. 8415DC707 

(Filed 7 May 1985) 

1. Rules of Civil Procedure ff 16- relief from order-child support order as final 
order-alimony pendente lite order not final 

A child support order was a "final" order within the purview of G.S. 1A-1, 
Rule 60(b) even though it could be modified upon a showing of changed circum- 
stances. However, an order for alimony pendente lite is not a "final" order 
that can be a proper subject of a G.S. 1A-1, Rule 60(b) motion for relief from 
judgment. 

2. Rules of Civil Procedure 1 60.3- insufficient evidence to support finding-no 
ground for relief from judgment 

Defendant's contention that the evidence did not support a finding by the 
trial court concerning defendant's ability to pay child support does not amount 
to a showing of mistake, misrepresentation, or any of the other grounds stated 
in G.S. 1A-1, Rule 60(b) for granting relief from a judgment. 
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3. Divorce and Alimony 8 21.5- ability to pay support while in prison-rental 
property-contempt of court 

The evidence supported the trial court's finding that defendant owned a 
house by an unrecorded deed and was entitled to rents and profits from the 
house. Moreover, evidence that the house generated $200 per month in rental 
income established defendant's ability to pay $200 per month for child support 
and alimony pendente lite while he was in prison and supported the trial 
court's determination that defendant's failure to pay was willful and in con- 
tempt of court. 

4. Divorce and Alimony 8 18.16- alimony and child support action-attorney fees 
-insufficient findings 

The trial court's findings were insufficient to support its award of at- 
torney fees to plaintiff in an action for alimony and child support where the 
court failed to make findings as to the attorney's skill, his hourly rate, its rea- 
sonableness in comparison with that of other attorneys, what he did, and the 
hours he spent. 

5. Appeal and Error 61 1- contentions not cross-assignments of error-failure to 
give notice of appeal-absence of juridiction in appellate court 

The Court of Appeals had no jurisdiction to review plaintiffs contentions 
with respect to visitation rights granted to defendant since (1) the contentions 
are not cross-assignments of error because they do not concern an alternative 
basis for supporting the judgment, and (2) plaintiff failed to give any notice of 
appeal. App. Rule 10(d). 

APPEAL by defendant from Harris, W. S., Jr., Judge. Order 
entered 6 October 1983 in District Court, ALAMANCE County. 
Heard in the Court of Appeals 14 February 1985. 

Plaintiff filed a complaint on 17 December 1982 in which she 
asked for, inter  alia, alimony, custody of the parties' minor child, 
and child support. Eleven days later defendant went t o  plaintiffs 
residence and shot her, causing serious injury. Defendant re- 
ceived a twenty-year prison sentence in May of 1983 upon his plea 
of guilty to assault with a deadly weapon with intent to kill in- 
flicting serious injury. 

On 28 July 1983 the trial court ordered that plaintiff have 
custody of the  parties' minor child, that defendant pay plaintiff 
$150 per month for child support, and that defendant pay plaintiff 
$50 per month a s  alimony pendente lite. On 20 September 1983 
the defendant moved for relief from judgment pursuant to G.S. 
1A-1, Rule 60(b), and he also moved to be allowed visitation with 
his child. Plaintiff moved for an order to require defendant to 
show cause why he should not be held in contempt for failure to 
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pay child support and alimony pendente lite as previously or- 
dered. The trial court heard all three motions on 6 October 1983, 
and after making findings of fact and conclusions of law, entered 
an order that (1) denied defendant's motion for relief from judg- 
ment, (2) found defendant in contempt for willful failure to pay 
$600 in child support and $200 in alimony that were in arrears, (3) 
required defendant to pay $880 toward plaintiffs attorney fees, 
!4) directed that defendant's personal property be sold and the 
proceeds applied toward payment of child support, alimony, and 
attorney fees for plaintiff, and (5) allowed defendant visitation 
once a month with his daughter. Defendant appeals. 

John P. Paisley, Jr., for plaintiff appellee. 

Grady Joseph Wheeler, Jr., for defendant appellant. 

WEBB, Judge. 

Defendant contends the trial court erred in denying his G.S. 
1A-1, Rule 60(b) motion for relief from the judgment ordering him 
to pay child support, alimony pendente lite, and attorney fees. We 
note initially that the 28 July 1983 order that was the subject of 
the motion for relief from judgment did not require payment of 
attorney fees-it only ordered defendant to pay child support and 
alimony pendente lite. Nor did defendant's motion ask for relief 
from any order of attorney fees. Therefore no review of the deni- 
al of defendant's motion is necessary with respect to attorney 
fees. 

[I] Plaintiff argues that G.S. 1A-1, Rule 60(b) applies by its 
terms only to "final" orders of judgments, and an order for pay- 
ment of child support and alimony is not final since it may be sub- 
sequently modified, so defendant had no legal basis to seek relief 
from judgment under G.S. 1A-1, Rule 60(b). However, Dishman v. 
Dishman, 37 N.C. App. 543, 546, 246 S.E. 2d 819, 822 (1978) held 
that  a custody order was a "final" order within the meaning of 
G.S. 1A-1, Rule 60(b) even though it could be modified subsequent- 
ly upon a proper showing of change of circumstances under G.S. 
50-13.7. The same rationale applies to orders for child support. 
Like custody orders, child support orders are not "final" orders 
only in the sense that they may be modified subsequently upon a 
motion in the cause and a showing of change of circumstances as 
provided in G.S. 50-13.7. Like custody orders, a party may seek 
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relief from a child support order pursuant to G.S. 1A-1, Rule 60(b). 
See Walker v. Walker, 59 N.C. App. 485, 297 S.E. 2d 125 (1982) 
and Boyd v. Marsh, 47 N.C. App. 491, 267 S.E. 2d 394 (1980) (both 
implicitly recognizing the appropriateness of a G.S. 1A-1, Rule 
60(b) motion for relief from a child support order, but denying 
such relief on the particular facts involved). 

An order for alimony pendente lite is also not "final" in the 
sense that i t  is subject to modification upon a motion in the cause 
and a showing of change of circumstances. G.S. 50-16.9. However, 
alimony pendente lite has another interlocutory aspect that dis- 
tinguishes it from awards of custody, child support, and alimony 
that  are  not pendente lite. By definition alimony pendente lite is a 
temporary award made during the pendency of a judgment that 
will be final except for the possibility of modification for change 
of circumstances. G.S. 50-16.1(2). For this reason, pendente lite 
awards have been held to be nonappealable interlocutory orders. 
Stephenson v. Stephenson, 55 N.C. App. 250, 285 S.E. 2d 281 
(1981). Given the interlocutory nature of an order for alimony 
pendente lite, which allows correction of any error a t  the district 
court's final hearing on the matter, we hold that  such an order is 
not a "final judgment, order, or proceeding" that can be the prop- 
e r  subject of a G.S. 1A-1, Rule 60(b) motion. See Sink v. Easter, 
288 N.C. 183, 217 S.E. 2d 532 (1975). Thus, the denial of defend- 
ant's motion pursuant to G.S. 1A-1, Rule 60(b) was correct as to  
the award of alimony pendente lite. 

[2] With respect to the award of child support, we must assume 
the order was final, although subject to  modification for change of 
circumstances, rather than pendente lite since there is no indica- 
tion in the order that it is temporary or pendente lite. Thus, the 
child support order was properly the subject of G.S. 1A-1, Rule 
60(b) motion by defendant. Nonetheless, defendant has failed to 
show an abuse of discretion in the trial court's denial of his mo- 
tion. Defendant maintains that he does not possess the means to 
pay child support. The trial court's conclusion to the contrary was 
based on a finding that defendant owned a house that generated 
$200 per month in rental income. Defendant argues that the 
weight and sufficiency of the evidence were inadequate to sup- 
port such a finding. This argument does not amount to a showing 
of "mistake," "misrepresentation," or any of the other grounds 
stated in G.S. 1A-1, Rule 60(b) for granting relief from an order. 
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This assignment of error has no merit for the reason set forth in 
Town of Sylva v. Gibson, 51 N.C. App. 545, 548, 277 S.E. 2d 115, 
117, appeal dismissed and disc, rev. denied, 303 N.C. 319, 281 S.E. 
2d 659 (1981): "It is settled law that erroneous judgments may be 
corrected only by appeal, and that a motion under G.S. 1A-1, Rule 
60(b) of the Rules of Civil Procedure cannot be used as a substi- 
tute for appellate review." (Citations omitted.) 

[33 Defendant next contends that the trial court erred in finding 
him in willful contempt for nonsupport and in concluding that he 
owned rental property. The parties stipulated that the last re- 
corded deed for the property in question granted it to defendant's 
brother. Yet defendant lived in the house up to the time of his in- 
carceration, paid for a homeowner's insurance policy covering the 
house, and never paid his brother rent for it. Plaintiff testified 
that defendant had admitted to her that the house had been put 
in his brother's name in 1974 to prevent his first wife from acquir- 
ing an interest in the house when she left defendant. Plaintiff fur- 
ther testified that defendant admitted that the house had been 
conveyed back to him. Additional evidence showed that the house 
had been rented for $200 per month since March of 1983. This 
evidence supported the trial court's finding and conclusion to the 
effect that the house had been deeded back to defendant after he 
transferred it to his brother in the 1974 recorded deed, that 
defendant owned the house by unrecorded deed, and that he was 
entitled to the rent and profits from the house. Defendant's 
failure to record his deed invalidates it only as against lien 
creditors and purchasers for a valuable consideration from his 
brother-neither of which are involved in this case. G.S. 47-18. 
Defendant's ownership of rental property generating $200 per 
month in income establishes his ability to pay $200 per month for 
child support and alimony pendente lite while he is in prison. The 
trial court properly concluded that defendant's failure to pay was 
willful, wanton and in contempt of court. 

[4] Defendant last contends the trial court erred in ordering him 
to pay a partial allowance of attorney fees for the plaintiff in the 
amount of $880. The trial court made both a finding and a conclu- 
sion to the effect that plaintiffs attorney provided her with 
"valuable legal services" in the prosecution of this action. While 
the trial court's findings otherwise may be sufficient to support 
an award of attorney fees under G.S. 50-13.6 and 50-16.4, see Hud- 
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son v. Hudson, 299 N.C. 465,263 S.E. 2d 719 (19801, the order fails 
to satisfy this Court's requirement of "findings as to the lawyer's 
skill, his hourly rate, its reasonableness in comparison with that 
of other lawyers, what he did, and the hours he spent." Falls v. 
Falls, 52 N.C. App. 203, 221, 278 S.E. 2d 546, 558, disc. rev. 
denied, 304 N.C. 390, 285 S.E. 2d 831 (1981). Therefore the case 
must be remanded for appropriate findings as to attorney fees. 

15) Plaintiff contends the trial court erred in several respects 
when it granted visitation rights to defendant. These contentions 
are not cross-assignments of error because they do not concern an 
alternative basis in law for supporting the judgment. N.C. Rules 
of Appellate Procedure, Rule 10(d). The trial transcript and record 
on appeal contain no indication that plaintiff gave notice of appeal 
within ten days of the order, or defendant's notice of appeal, or 
any other time. Accordingly, we have no jurisdiction to  review 
the plaintiffs contentions. G.S. 1-279; N.C. Rules of Appellate Pro- 
cedure, Rule 3k). 

Affirmed in part; remanded for additional findings. 

Judges PHILLIPS and MARTIN concur. 

RICHARD M. HAWKINS AND R. M. WILLIAMS v. STATE CAPITAL IN- 
SURANCE COMPANY 

No. 846SC852 

(Filed 7 May 1985) 

1. Insurance f j  128- fire insurance-property vacant-directed verdict for de- 
fendant proper 

There was no reversible error where the trial court erroneously directed 
a verdict for defendant insurance company in an action to recover under a fire 
insurance policy on the grounds that the hazard of fire was increased by 
means within the control and knowledge of the insured. A condition of the 
policy was that insurance coverage was suspended if the building was vacant 
or unoccupied for a period of sixty consecutive days and the uncontroverted 
evidence was that the house had been unoccupied for more than ninety days 
prior to the fire. G.S. 58-176k). 
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2. Insurance 1 128 - fire insurance - vacancy clause - no waiver 
A provision in a fire insurance policy providing for suspension of coverage 

if the building was unoccupied for more than sixty days could not be waived as 
a matter of law as to  subsequent vacancies where the defendant's agent had 
knowledge that the property was vacant when the policy was issued but two 
different tenants occupied the premises before the fires. G.S. 1A-1, Rule 8k). 

APPEAL by plaintiffs from Walker, Judge. Judgment entered 
19 March 1984 in S q e r i o r  Cnurt, HALIFAX County. Heard in the 
Court of Appeals 5 April 1985. 

This is a civil case in which plaintiffs, Richard M. Hawkins 
and R. M. Williams, seek to recover benefits pursuant to a fire in- 
surance policy issued to them by defendant, State Capital Insur- 
ance Company. 

The essential facts are: 

Plaintiffs were owners of several rental houses in and around 
Roanoke Rapids in Halifax County. In January, 1979, plaintiff 
Hawkins contacted defendant's agent, Mr. Roy Wilkins, for the 
purpose of obtaining insurance on a rental house located on Wood 
Street, approximately one-half mile west of Roanoke Rapids. Haw- 
kins and Wilkins visited the property prior to the issuance of the 
policy. The property was insured in the amount of $6,000 under a 
policy issued for the period of 16 January 1979 to 15 January 1982 
for a yearly premium of $48.00. 

On 13 May 1981 at  11:55 p.m., the Davie Fire Department re- 
sponded to a small fire at  the rental house. The fire was extin- 
guished and the firemen found the windows and doors closed, but 
the doors were not locked. The fire department estimated the 
damage caused by the fire to be $250.00. The cause of the fire 
was listed as undetermined. Plaintiff Hawkins received telephone 
notification of the fire a t  approximately 1:00 a.m. on 13 May 1981 
and went to the property. Finding the fire department already de- 
parted, Hawkins left and did not attempt to secure the house. 

At approximately 4:15 a.m. on 14 May 1981, the fire depart- 
ment again responded to a fire at  the property in question. This 
time, the house was totally destroyed. Again, the cause of the fire 
was listed as unknown. Hawkins was notified of the second fire 
and went to the house. Hawkins told Assistant Fire Chief David 
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Padgette that the house had been empty "for the last twelve 
months." 

Plaintiffs' claim under the policy was denied by defendant. 
Plaintiffs filed suit and the case was tried before the Honorable 
Russell G .  Walker, J r .  and a jury. At the close of all the evidence, 
the trial court directed verdict for defendant. In his judgment, 
Judge Walker stated: 

The Court being of the opinion that the motion should be 
allowed on the basis of Defendant's THIRD DEFENSE, suspen- 
sion of the coverage while the hazard of the fire was in- 
creased by means within the control and knowledge of the 
insureds, and that  a directed verdict may be appropriate on 
some or all of Defendant's other affirmative defenses but that 
rulings thereon are now unnecessary. 

Plaintiffs appeal and defendant cross assigns as error the 
trial court's failure to rule on defendant's other affirmative 
defense of vacancy or unoccupancy of the insured premises for 
more. than 60 days. 

Cranford and Whitaker by Dwight L. Cranford, for plaintiff 
appellants. 

Young, Moore, Henderson and Alvis, by Walter E. Brock, Jr., 
for defendant-appellee. 

EAGLES, Judge. 

The issue here is whether the trial court erred in entering a 
directed verdict in favor of defendant a t  the close of all the evi- 
dence presented. We find no reversible error. 

[I] On appeal from the granting of a motion for directed verdict, 
all the evidence tending to support plaintiffs claim must be taken 
as true and considered in the light most favorable to him, giving 
him the benefit of every reasonable inference which legitimately 
may be drawn therefrom, with contradictions, conflicts and incon- 
sistencies therein being resolved in plaintiffs favor. Adler v. In- 
surance Co., 10 N.C. App. 720, 179 S.E. 2d 786, aff'd, 280 N.C. 146, 
185 S.E. 2d 144 (1971). If the evidence thus considered is insuffi- 
cient to go to the jury, the granting of the motion for a directed 
verdict must be upheld. Id. 
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The policy in question provides in a section entitled "Condi- 
tions suspending or restricting insurance": 

Unless otherwise provided in writing added hereto this Com- 
pany shall not be liable for loss occurring 

(a) While the hazard is increased by any means within the 
control or knowledge of the insured; or 

(b) While a described building, whether intended for occupan- 
cy by owner or tenant, is vacant or unoccupied beyond a peri- 
od of sixty consecutive days. 

This language is required by G.S. 58-176k). 

Here, the trial court granted a directed verdict for defendant 
on the grounds that the hazard of fire was increased by means 
within the control and knowledge of the insured. Our examination 
of the record indicates that plaintiffs made some attempts to 
safeguard the premises in question including going to the house 
to check doors and windows and placing a "posted sign on the 
premises. While there is strong evidence in the record to indicate 
actual abandonment of the premises in question, we cannot say 
that if plaintiffs' evidence had been believed, a jury could not 
have found for plaintiffs on the issue of increased hazard. Accord- 
ingly, we hold that the trial court erred in entering a directed 
verdict in favor of defendant on its defense of increased hazard. 
However, as a condition of the policy in question, we note that in- 
surance coverage is suspended if the described building is vacant 
or unoccupied for a period of sixty consecutive days. On this is- 
sue, the following testimony by plaintiff Hawkins is determina- 
tive: 

Q: Now, Mr. Hawkins, there really is no question in your 
mind that there was no tenant in this house [nor] any amount 
of furniture for use by tenants for a period of ninety days or 
more before the fire occurred? 

A: No sir, that's correct. 

Q: In other words, to ask you differently, the house was va- 
cant and it was unoccupied for more than ninety days prior 
to this fire. 

A: Yes, sir. To be honest with you, yes, sir. 
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Q: Of course, you knew that  before the fire, that is, that  [it] 
was vacant during that  period of time? 

A: Yes sir, uh-huh. 

We also note that  Assistant Fire Chief Padgette testified that 
Hawkins told him a t  the time of the second fire that  the  house in 
question "had been empty for the last twelve months." This evi- 
dence is uncontroverted. Accordingly, unless there is a waiver of 
this condition by defendant, plaintiffs a re  barred as a matter of 
law from recovering under their policy of insurance and a direct- 
ed verdict for defendant is proper. 

12) Waiver and estoppel must be pleaded as affirmative 
defenses. G.S. 1A-1, Rule 8(c). Laughinghouse v. Insurance Co., 
200 N.C. 434, 157 S.E. 131 (1931). Cf., S tuar t  v. Insurance Co., 18 
N.C. App. 518, 197 S.E. 2d 250 (1973) (not necessary to plead 
waiver where case tried on that  theory and written notice to  
agent of non-occupancy admitted a t  trial). Here, waiver was never 
pleaded by plaintiffs. 

However, there could be no waiver as  a matter of law for the  
vacancy that occurred prior to the fires that ultimately destroyed 
the rental house. In Fire Fighter's Club v. Casualty Co., 259 N.C. 
582, 131 S.E. 2d 430 (1963), our Supreme Court noted that  policy 
provisions which merely suspend the insurance during an unper- 
mitted vacancy period, as  is the  case here, have been held not to 
provide a waiver of the policy provision entirely where the  prop- 
e r ty  is vacant a t  the issuance of the policy, but only a waiver dur- 
ing that  particular vacancy. A waiver is applicable to conditions 
known a t  the inception of the policy because policy provisions 
restricting the power of an agent to waive conditions a re  con- 
strued ti apply to occurrences after the policy is issued. Johnson 
v. Insurance Company, 172 N.C. 142, 90 S.E. 124 (1916). Vacancies 
which occur after the policy has been issued cannot be waived by 
the issuing agent. Greene v. Insurance Co., 196 N.C. 335, 145 S.E. 
616 (1928). 

Here, the evidence is uncontroverted that  the insurer's agent 
had knowledge that the property in question was vacant when 
the policy was issued because of renovations to the property. 
However, two different tenants had occupied the premises since 
the  policy was issued and before the fires. Accordingly, any 
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subsequent vacancies could not be waived by defendant's agent 
under our law. Greene v. Ins. Co., supra  

Our court's holding in Wells v. Insurance Company, 43 N.C. 
App. 328, 258 S.E. 2d 831 (19791, cert. denied, 299 N.C. 124, 261 
S.E. 2d 926 (19801, does not apply where the evidence is uncon- 
troverted, as it is here, that there was no expectation that the 
property would remain vacant when the policy was issued. 

For the reasons herein stated, we hold that a directed ver- 
dict for defendant is proper because there was a vacancy in the 
insured premises for more than sixty consecutive days in viola- 
tion of a condition of the insurance policy in question. The order 
of the trial court is modified accordingly. The remaining assign- 
ments of error are without merit. 

Modified and affirmed. 

Judges WHICHARD and JOHNSON concur. 

STATE OF NORTH CAROLINA v. BONNIE DAIL WHITE 

No. 841SC735 

(Filed 7 May 1985) 

1. Arson @ 4.1- procuring burning of house-interests of others-showing of 
wantonness 

In a prosecution for wantonly procuring the burning of, and conspiracy to 
burn, an uninhabited house, evidence that defendant's sister and her husband 
had an interest in the house, that defendant had the house burned to  solve a 
problem of divided ownership, and that a bank had a security interest in the 
house was sufficient to permit the jury to find that defendant conspired to 
burn and procure the burning of the house wantonly in that she did so in con- 
scious disregard of and indifference to the rights of her sister, her sister's hus- 
band and the bank. 

2. Arson @ 3; Criminal Law 8 80.1- wantonly procuring burning of property- 
copy of deed of trust-authenticity-relevancy 

In a prosecution for wantonly procuring the burning of, and conspiracy to 
burn, an uninhabited house, the authenticity of a copy of a deed of trust  was 
sufficiently established for its admission into evidence when defendant iden- 
tified an exhibit as the deed of trust  she and her husband signed in which they 
pledged the house as security for a bank loan. Moreover, the deed of trust 
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was relevant to show the interest of the bank in the  burned property and thus 
to prove that defendant acted wantonly in procuring the burning. 

APPEAL by defendant from Phillips, Herbert O., III, Judge. 
Judgments entered 9 December 1983 in Superior Court, PER- 
QUIMANS County. Heard in the  Court of Appeals 6 March 1985. 

Defendant was convicted of unlawfully, willfully, and wanton- 
ly procuring the burning of an uninhabited house in violation of 
G.S. 14-62 and of conspiracy to unlawfully, willfully, and wantonly 
burn an uninhabited house. She was sentenced to  imprisonment 
for less than the presumptive terms, the sentences t o  run concur- 
rently. Defendant timely filed a motion for appropriate relief pur- 
suant to  G.S. 15A-1401, e t  seq., in which she sought to have the 
convictions s e t  aside or, in the  alternative, a new trial. The mo- 
tion was denied. From the judgments entered and the order deny- 
ing her motion for appropriate relief, defendant appeals. 

A ttorne y General Edmisten,  b y  Assis tant  A t t o r n e y  General 
Charles H. Hobgood, for the State.  

Trimpi, Thompson and Nash, b y  Thomas P. Nash, IV, and 
John  G. Trimp( for defendant appellant. 

WHICHARD, Judge. 

[I] Defendant contends the court erred in denying her motion to 
dismiss and her motion for appropriate relief. She argues that  in- 
sufficient evidence was presented to  show that  she wantonly pro- 
cured the burning of, or conspired to  burn, the  house. 

In determining the  sufficiency of the evidence to  take the 
case t o  t he  jury, the evidence must be viewed in the light most 
favorable t o  t he  State. Sta te  u. Earnhardt,  307 N.C. 62, 67, 296 
S.E. 2d 649, 652 (1982). So viewed, the evidence here tends to  
show the  following: 

The house which was burned was located primarily on land 
owned by defendant and her husband. The property had been 
deeded t o  them by defendant's father when he divided his proper- 
t y  among his children. Defendant's sister and her husband were 
deeded an adjoining tract of land. The boundary line between the 
t ract  owned by defendant and tha t  owned by her  sister r a n  
through the  house, so tha t  approximately four feet of the house 
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frontage was on the land owned by defendant's sister. Prior to 
the fire, defendant and her husband, along with four other per- 
sons, executed a deed of t rust  in favor of the Bank of North Caro- 
lina in which they pledged the property given them by 
defendant's father, a s  well a s  other property, as  security for a 
loan in the amount of $250,000. Defendant admitted that  the bank 
had an interest in the house because of this deed of trust.  The 
house was used as rental property but was uninhabited a t  the 
time of the fire. Defendant and her husband maintained insurance 
on the house and collected $20,000 under the insurance policy 
because of the fire loss. 

In August 1982 defendant asked Larry Sanders, a co- 
employee, to burn the  house for her in exchange for ten percent 
of the $20,000 insurance proceeds. Sanders testified that  defend- 
ant told him she wanted the house burned because "the house set  
two foot on her-I believe she told me her sister's land. The farm 
had been split up a t  her parents' death is the way I understood it, 
and she was having some kind of problems there." Defendant 
showed Sanders where the house was located and told him she 
wanted it completely burned down. Defendant's employer, Luckie 
Cartwright, who owed defendant some money, agreed to  help 
Sanders burn the house. Defendant, Sanders, and Cartwright dis- 
cussed the details of burning the house and agreed that  the  best 
time to burn it would be on a night when defendant was out of 
town so she would have an alibi. 

On 12 August 1982 defendant told Sanders she was going out 
of town and she wanted him to  make sure he did a good job. That 
night Sanders and Cartwright set  fire to defendant's house. A 
passerby saw the fire and notified the fire department, which ex- 
tinguished the fire. After the firemen left, the fire restarted and 
the house burned down completely. The next day defendant in- 
dicated to Sanders and Cartwright that  she was pleased with the 
burning. 

Defendant concedes that  sufficient evidence was presented to 
warrant a jury finding that  she procured the burning of her house 
and that  she did so for an unlawful purpose, viz, to  defraud the in- 
surance company. She argues, however, that  no evidence was pre- 
sented which showed that  she did so wantonly, citing State  v. 
Brackett, 306 N.C. 138, 291 S.E. 2d 660 (1982). In Brackett the  de- 
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fendant was indicted and convicted of willfully and wantonly 
burning her house in violation of G.S. 14-65. She was not charged 
with burning for a fraudulent purpose. The defendant argued that  
the State  did not present sufficient evidence of willfulness and 
wantonness to support the conviction. In addressing the  issue 
presented, the Supreme Court noted the following definitions of 
"wilful" and "wanton": 

Ordinarily, " 'jwjiifui' a s  used in criminal statutes means the 
wrongful doing of an act without justification or excuse, or 
the commission of an act  purposely and deliberately in viola- 
tion of law." State v. Arnold, 264 N.C. 348, 141 S.E. 2d 473 
(1965). "Wantonness . . . connotes intentional wrong-doing 
. . . . Conduct is wanton when in conscious and intentional 
disregard of and indifference to the  rights and safety of 
others." Hinson v. Dawson, 244 N.C. 23, 28, 92 S.E. 2d 393, 
396-97 (1956). 

State v. Brackett, 306 N.C. a t  142, 291 S.E. 2d a t  662. The Court 
concluded: 

Thus, for a burning of a dwelling to be criminal under G.S. 
14-65 as a willful and wanton burning, i t  must be shown to  
have been done intentionally, without legal excuse or  justifi- 
cation, and with the  knowledge that the act will endanger the 
rights or safety of others or with reasonable grounds to  
believe that  the rights or safety of others may be en- 
dangered. 

Id. 

The Court found that  although the evidence tended to  show 
that  the defendant se t  fire to her house for the fraudulent pur- 
pose of collecting insurance proceeds worth more than her house, 
this intent was not wanton. State v. Brackett, 306 N.C. a t  143,291 
S.E. 2d a t  663. Since no other evidence was presented to  show 
tha t  the  defendant acted willfully and wantonly in burning the 
house, the Court reversed the conviction. Id. 

We find Brackett distinguishable from this case. The 
evidence there did not show that  a third party had an interest in 
the property which was burned or  that  the defendant burned the 
house t o  solve a problem of divided ownership. Here, however, 
the  evidence shows that  defendant's sister and her husband had 
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an interest in the house which was burned because part of it was 
located on their real property. Real property includes not only 
the  face of the earth but also everything under or over it, 
whether put there by nature, such as  trees and grass, or by peo- 
ple, such as houses and other buildings. J. Webster, Real Estate 
Law in North Carolina Sec. 313, a t  377-78 (1971). The evidence fur- 
ther shows that the Bank of North Carolina had an interest in the 
house because it, had been pledged as security for a loan, as de- 
fendant admits. Defendant was aware of these interests but 
nevertheless proceeded to procure the burning. In fact, the 
evidence tends to show that defendant procured the burning 
because of the interest of her sister and her sister's husband and 
because problems had arisen in connection with their interest in 
the house. We conclude that the evidence was sufficient to per- 
mit the jury to  find that defendant conspired to burn and pro- 
cured the burning of the house in conscious and intentional 
disregard of and indifference to  the rights of her sister, her 
sister's husband, and the bank, and thus that  she did so wantonly. 
Accordingly, we find no error in the denial of defendant's motion 
to  dismiss and motion for appropriate relief. 

[2] Defendant contends the court erred in admitting into 
evidence a copy of the deed of trust she and her husband ex- 
ecuted in which they pledged the house in question as part of the 
security for a loan. She argues that the authenticity of the copy 
was never established, that the deed of trust was not relevant to 
the issues presented, and that its admission constituted prejudi- 
cial error. We find this contention meritless. Defendant identified 
the exhibit as  the deed of trust she and her husband signed, in 
which they pledged the property in question as security. They 
thereby sufficiently established its authenticity. See 2 H. Brandis, 
North Carolina Evidence Sec. 195, a t  119-21 (rev. 2d ed. 1982). The 
deed of trust was clearly relevant to show the interest of the 
bank in the burned property and thus to prove that defendant 
acted wantonly in procuring the burning. Assuming, arguendo, 
that i t  was error to admit the copy of the deed of trust, we find 
the error clearly harmless. 

No error. 

Judges WELLS and BECTON concur. 
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DEPARTMENT OF TRANSPORTATION v. JAMES C. KIVETT, H. L. 
LAWTON, 111, TRUSTEE; JAMES T. STAPLES, TRUSTEE; AND FIRST UNION 
NATIONAL BANK 

No. 8422SC773 

(Filed 7 May 1985) 

Highways and Cartways Q 5.3- condemnation of right of way-no presumption of 
DOT ownership-no dedication to DOT 

In an action to procure a right of way to widen a highway, the trial court 
erred by concluding that the Department of Transportation had a right of way 
over the portion of defendants' land in question based either on a presumption 
that the Department of Transportation owned the  right of way or on an ex- 
press or implied dedication of the right of way to the Department of Trans- 
portation by defendant Kivett or his predecessor in title. There was no law or 
finding to  support the presumption that the Department of Transportation 
owned the right of way, there was nothing in the record remotely tending to 
show an express dedication, and, while there was evidence which might sup- 
port an implied dedication, the court failed to  make definitive findings or to 
draw a proper conclusion therefrom. 

APPEAL by defendant James C. Kivett from Helms, Judge. 
Order entered 12 April 1984 in Superior Court, IREDELL County. 
Heard in the Court of Appeals 13 March 1985. 

The Department of Transportation instituted this action to 
procure a right of way over land needed to widen US.  Highway 
#21 from two to five lanes. The original complaint filed by the 
Department of Transportation alleged that the parties were 
unable to agree as to the purchase price of the property ap- 
propriated. Defendant moved the court to appoint commissioners 
to appraise the property subject to the condemnation. Prior to 
the trial to  determine just compensation, the defendant made a 
motion that a hearing be had before a superior court judge to 
determine the area of land for which defendant should be compen- 
sated. The Department of Transportation used approximately 
22,000 square feet of land measured from the original roadbed in- 
to defendant's property. The Department claimed i t  already 
owned the right of way over 11,000 square feet of this land, and it 
needed to compensate defendant only for what remained. Defend- 
ant claimed he was due compensation for the total 22,000 square 
feet. 
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A hearing was held on the motion on 26 March 1984 before 
Judge Helms wherein the court made the following findings of 
fact and conclusions of law, and entered the following order: 

(1) That the defendant, James C. Kivett's father, W. S. 
Kivett, executed two (2) written driveway permit agreements 
with the State Highway Department on July 8, 1958 and 
April 5, 1971, respectively, that directly involved the service 
station property which is the subject of this condemnation ac- 
tion; 

(2) That James C. Kivett acknowledged during the hear- 
ing of this matter that he was aware of these two (2) drive- 
way permits executed by his father who was his immediate 
predecessor in title; 

(3) That James C. Kivett further testified as  a witness 
during the hearing of this matter that, while his family had 
made certain driveway paving expenditures upon the prem- 
ises, he did not deny the plaintiffs evidence that the several 
concrete-rimmed traffic islands lying adjacent to the paved 
portion of U.S. Highway #21 directly in front of his service 
station property had been constructed there by State forces 
entirely a t  taxpayer expense; 

(4) That, as a result of the construction of said traffic 
islands, the visual notice of the Department of Transporta- 
tion's right-of-way claims was constantly impressed upon 
James C. Kivett and his father, W. S. Kivett, through the 
continuous occupation of said claimed right-of-way area by 
the paved shoulders and concrete-rimmed traffic islands; 

(5) That as further support of its right-of-way claim, the 
plaintiff, Department of Transportation, gave evidence a t  the 
hearing on this matter of the content of the driveway per- 
mits which instruments contained; 

a. A written request to construct driveways within the 
public right of way; 

b. An agreement to keep the public right of way clear; 

c. A raised-print description in the 1971 driveway permit 
agreement indicating that the overall street pavement width 
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and the right-of-way width were twenty-two (22) feet and six- 
ty (60) feet respectively; and, finally 

d. A sketch referred to and made a part of both 
driveway permit agreements clearly setting forth a marked 
thirty-foot right-of-way line drawn directly behind the 
concrete-rimmed traffic islands (from the highway centerline) 
as also shown on said sketch and actual on-the-ground con- 
struction of said traffic islands at  said widths from the 
highway centerline in exact conformance to said sketches as 
attached and made a part of the driveway permit agreements 
(said sketch designated said right-of-way line by the number 
thirty (30) feet along with the arrowed symbolled initials 
R.O.W.); 

(6) That, further, during the hearing of this matter, the 
Department of Transportation introduced into evidence a set 
of 1958 Highway Project Plans which detailed the last major 
roadway construction on U. S. Highway #21 adjacent to the 
subject property prior to the current 1981 project which 
plans show an existing right of way width which scaled to a 
width of sixty (60) feet at  the James C. Kivett service station 
property; 

(7) That, finally, this Court finds from an examination of 
the defendants' Exhibit "1" (a photograph of the subject 
premises taken immediately before the current roadway con- 
struction), that there is an absence of any permanent struc- 
tures owned by the defendants located upon the traffic 
islands or claimed right of way other than a "narrow bridge" 
highway warning sign and what appears to be a Duke Power 
Company easement - the permanent Union 76 sign being posi- 
tioned a t  the back of the traffic island curbline; and 

That the defendant has confirmed the presumption of a 
sixty-foot wide right of way on U. S. Highway #21 adjacent to 
the subject premises as scaled on the Department of Trans- 
portation's project plans by his clear dedicatory acts both ex- 
press and implied in that: 
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1. The defendant, James C. Kivett, and his precessor [sic] 
in title made a firm written request to construct driveways 
(and traffic islands) "within public right of way"; 

2. The defendant promised to keep the public right of 
way clear (said right-of-way area being clearly defined on the 
face of the 1971 driveway permit agreement and on a refer- 
enced sketch); and 

3. The defendants allowed the State  t o  take actions in- 
consistent with their unrestricted ownership of the right-of- 
way area by allowing the State  t o  enter  the premises and 
thereafter accepting the dedication through the construction 
of the concrete-rimmed traffic islands; and 

4. Finally, this Court holds that  the defendant could not 
equitably retain the benefits of the expenditure of State tax- 
payer money in the form of traffic islands constructed a t  the 
defendant's request while denying the public right-of-way in- 
terest  that  the agreements clearly set  forth; 

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED 
that  the plaintiff, the Department of Transportation, im- 
mediately caused to  be filed in the Office of the Clerk of 
Superior Court of Iredell County, a plat reflecting pre- 
existing State right of way measuring an overall width of six- 
t y  (60) feet or thirty (30) feet from each side of the centerline 
of U. S. Highway #21 as the same abutted the property which 
is the subject of this condemnation action prior t o  the 
Department of Transportation's highway condemnation action 
filed in the Office of the Clerk of Superior Court of Iredell 
County on December 7, 1981. 

From the order entered, defendant appealed. 

A t t o r n e y  General Rufus  L. Edmisten, by  Assis tant  A t torney  
General Thomas B. Wood, for the Department  of Transportation. 

Hunton & Williams, b y  Odes L. Stroupe, Jr., and Julius A. 
Rousseau, III, for defendant, appellant. 

HEDRICK, Chief Judge. 

Defendant's sole assignment of e r ror  based upon an excep- 
tion to  the  judgment raises the question whether the trial court's 
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findings of fact support its conclusion that  the property a t  issue 
was dedicated to the Department of Transportation as a right of 
way. Defendant argues that in order to sustain a judgment that 
the Department of Transportation owned a right of way over 
defendant's property, the court must make findings that either 
defendant or his predecessor in title, through his words or acts, 
manifested an intent to dedicate the property. 

The trial judge apparently concluded that the Department of 
Transportation had a right of way over the 11,000 square feet in 
question based on three theories: 1) there was a presumption that 
the Department of Transportation owned the right of way; 2) the 
defendant or his predecessor in title expressly dedicated the right 
of way to the Department of Transportation; or 3) the defendant 
or his predecessor in title, by his words or deeds, impliedly 
dedicated the right of way to the Department of Transportation. 
We find no law or finding of fact to support the conclusion by the 
trial judge that the Department of Transportation was presumed 
to own the right of way in question. Although counsel for the 
Department of Transportation in his oral argument before this 
Court stated that the Department of Transportation was relying 
upon an express dedication of the property, we find nothing in 
this record remotely tending to show that the defendant or his 
predecessor in title expressly dedicated the property to the 
Department of Transportation for public use. 

The final theory adopted by the trial court was that the 
defendant or his predecessor in title had impliedly dedicated the 
property to public use. As defined in Spaugh v. Charlotte, 239 
N.C. 149, 79 S.E. 2d 748 (1954). dedication is the intentional ap- 
propriation of land by the owner to some proper public use. An 
implied dedication is one arising by operation of law from the acts 
of the owner. When proving implied dedication, where no actual 
intent to dedicate is shown, the manifestation of implied intent to 
dedicate must clearly appear by acts which to a reasonable per- 
son would appear inconsistent and irreconcilable with any con- 
struction except dedication of the property to public use. 
Highway Commission v. Thornton, 271 N.C. 227, 156 S.E. 2d 248 
(1967). 

While there is evidence in the record that might support 
findings of fact which in turn might support a conclusion that the 
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property in question was impliedly dedicated t o  public use, the 
trial judge's failure to  make definitive findings from the  evidence, 
and to  draw a proper conclusion therefrom, requires that there be 
a new trial to  determine the issue as  to  the  precise amount of 
defendant's land taken by the  Department of Transportation. 
Thus the order dated 12 April 1984 is vacated, and the cause is 
remanded for a new trial. 

Vacated and remanded. 

Judges WELLS and MARTIN concur. 

STATE OF NORTH CAROLINA V. JAMES LAMONT SMITH 

No. 848SC616 

(Filed 7 May 1985) 

1. Arson 1 4.1- feloniously burning uninhabited house-sufficiency of evidence 
The State's evidence, including testimony that defendant was seen behind 

a house just minutes before flames were seen coming from the house, was suf- 
ficient to support defendant's conviction of feloniously burning an uninhabited 
dwelling house. 

2. Criminal Law 1 122.1- questions by jury-reiteration of State's burden of 
proof not required 

The trial judge did not er r  in failing to  reiterate the State's burden of 
proof when he answered questions by the jury about the evidence it could con- 
sider and whether the fact that  defendant lied proved his guilt. 

3. Arson 1 6- feloniously burning uninhabited dwelling house-sentence 
Where the indictment, evidence, instructions and verdict were for burning 

an uninhabited dwelling house in violation of G.S. 14-67.1, and the presumptive 
term for such offense is three years, the trial court erred in imposing a 
presumptive sentence of nine years for a violation of G.S. 14-59, and the  case 
must be remanded for entry of a proper sentence. 

APPEAL by defendant from Barefoot, Judge. Judgment en- 
tered 19 January 1984 in Superior Court, WAYNE County. Heard 
in the Court of Appeals 12 February 1985. 

Defendant was charged in a proper bill of indictment with 
feloniously burning an uninhabited dwelling house in Mt. Olive, 
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North Carolina. From judgment imposing the presumptive sen- 
tence of nine years, defendant appeals. 

Attorney General Edmisten by Associate Attorney General, 
Doris J. Holton, for the State. 

Hulse & Hulse by H. Bruce Hulse, Jr., for defendant- 
appellant. 

PARKER, Judge. 

[I] The first issue presented on this appeal is whether the trial 
court erroneously denied defendant's motion to dismiss based 
upon the insufficiency of the evidence. In S ta te  v. Green, 310 N.C. 
466, 312 S.E. 2d 434 (19841, our Supreme Court restated the well 
established rules governing the sufficiency of the evidence to 
carry a case to  a jury, as  follows: 

When a defendant in a criminal case moves to dismiss or 
for judgment a s  of nonsuit, the trial judge must determine 
whether there is substantial evidence of each element of the 
offense charged and whether defendant was the perpetrator 
of the  offense. If there is such evidence, a motion to dismiss 
must be denied. . . . 

The function of the trial judge is t o  determine as a mat- 
te r  of law whether the evidence permits a reasonable infer- 
ence of defendant's guilt of the crime charged. The test  is the 
same whether the evidence is direct, circumstantial or com- 
bination of both. In ruling upon a motion to dismiss, the trial 
judge must consider all the evidence admitted, whether com- 
petent or incompetent, in the light most favorable to the 
State  and he must give the  State  every reasonable inference 
to be drawn from that  evidence. Contradictions and discrep- 
ancies in the evidence do not require dismissal and such mat- 
te rs  a re  for resolution by the jury. The defendant's evidence, 
unless favorable to the State ,  is not t o  be considered in rul- 
ing on the motion. (Citations omitted.) 

The essential elements of the crime charged are: (i) the house 
was uninhabited, (ii) a fire occurred in it, (iii) the fire was of incen- 
diary origin, and (iv) the defendant unlawfully and wilfully started 
it. S ta te  v. Tew, 62 N.C. App, 190, 193, 302 S.E. 2d 633, 635 (1983); 
G.S. 14-62. 
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The evidence tended to  show that  an uninhabited dwelling 
house located a t  107 Cobb Street,  Mt. Olive, North Carolina, 
burned during the early morning hours of 10 July 1983 between 
12:Ol a.m. and 3:00 a.m. 

Tim Owens testified that  as  he was walking down the street,  
he saw a person who appeared to  be the defendant behind the 
burned house just minutes before the fire started. Owens stated 
that  he h2d seen defendant, the day before the fire, 9 July 1983, 
and tha t  defendant had been wearing a red cap and dark jacket. 
The person he saw behind the house was wearing a red cap and 
dark jacket. Owens testified that  although he did not get a "real 
close look," he "knew" i t  was the defendant. Owens continued 
walking, and when he looked back, he saw flames coming from the 
house. 

State's witness, Johnny Davis, testified that  defendant usual- 
ly came by his house a t  4:00 a.m. to accompany him to work, but 
that  on 10 July 1983 defendant came by his house a t  3:00 a.m. 
wearing a red cap and dark jacket. When Davis discovered the 
house was on fire, he suggested the two should walk by to look. 
Davis testified that  defendant said he didn't want t o  go by there; 
tha.t defendant talked about waiting until they got off work; and 
defendant said if they went by there the police might think he 
[defendant] did it. 

Officer Larry Riggle testified that  while he was investigating 
the fire, he received the names of three people, including the 
defendant, who had been seen around the house prior to the day 
of the fire. Riggle testified that defendant made a statement im- 
plicating the  others, but subsequently retracted it. Defendant 
indicated in his second statement that  he had made the first 
statement "to get the blame off him." Riggle also testified that 
the house was uninhabited. 

Larry Pierce of the Wayne County Sheriffs Department tes- 
tified that  although he did not know the cause of the fire, he 
found nothing of an accidental nature as  a cause. 

Viewed in the light most favorable t o  the State, there was 
sufficient evidence from which the jury could find that  the house 
was uninhabited, a fire occurred in it, the fire was of incendiary 
origin, and defendant started the fire. Admittedly, the State 
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relied on circumstantial evidence in the trial below. "However, in 
criminal cases, every circumstance that is calculated to throw any 
light upon the supposed crime is admissible. The weight of such 
evidence is for the jury." State v. Hamilton, 264 N.C. 277, 286-87, 
141 S.E. 2d 506, 513 (1965). The evidence permitted a reasonable 
inference of defendant's guilt, and the motion to dismiss was 
properly denied. 

(21 Defendant next contends the court erred during the follrw- 
ing exchange when the jury had a question during deliberations: 

JUROR: I can try. Can we-all right, the understanding I 
got was that he was innocent unless the State proved beyond 
a reasonable doubt that he was guilty. Can we consider other 
things besides, or does it have to just go by the State prov- 
ing? 

THE COURT: What you have to do, Members of the Jury, 
is to determine from all the evidence whether or not he is 
guilty beyond a reasonable doubt. Does that answer your 
question? You take all the evidence into consideration, as I 
have told you, to weigh all the evidence in the light of your 
common sense and as best you can to determine what the 
truth is. . . . 
Defendant contends the court erred by failing to  reiterate 

that the State had the burden of proof in its response to  the ques- 
tion. In State v. Howard, 305 N.C. 651, 290 S.E. 2d 591 (19821, our 
Supreme Court addressed a similar argument as follows: 

When the trial court has once instructed the jury in such 
manner as to declare and explain adequately the law arising 
on the evidence, there is no requirement that complete in- 
structions be given again each time the jury returns to ask a 
specific question. In such instances, the trial court properly 
may answer the question asked without resorting to repeti- 
tion of all of the instructions previously given. 

The argument is meritless also when it is clear from the juror's 
question that he knew "he [defendant] was innocent unless the 
State proved beyond a reasonable doubt that he was guilty." 

Defendant further contends the court erred when the juror 
questioned: "Just because you believe that the defendant lied, 
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does that  go as far a s  proving he's guilty?'The court responded: 
"I also told you that  you could believe all of what a witness said, 
part  of what a witness said or none of what a witness said on the 
stand." Defendant's contention that the court's failure to answer 
the  question directly and to  reiterate the State's burden in its 
response constitutes reversible error is meritless. The court cor- 
rectly instructed that  one of the functions of the jury is to deter- 
mine the credibility of the witnesses, including that of the 
defendant. Coach Co. v. Lee, 218 N.C. 320, PI S.E. 26 341 (19401. 
This assignment of error is overruled. 

131 Although no error occurred in the trial portion of this case, 
the case must be remanded on account of error in the judgment 
and commitment. The indictment, the evidence, the jury instruc- 
tions and the verdict were for burning an uninhabited dwelling 
house, which constitutes violation of G.S. 14-67.1, a Class H felony 
carrying a presumptive term of three years. The judgment states 
that  this offense was in violation of G.S. 14-59, a Class E felony, 
and defendant received a nine year term, the presumptive term 
for violation of G.S. 14-59. General Statute 14-59 prohibits the 
burning of certain public buildings. The uninhabited dwelling 
house defendant was convicted of burning does not constitute a 
public building a s  defined by G.S. 14-59. 

The judgment must be vacated and the case remanded for en- 
t r y  of a proper judgment consistent with a conviction for viola- 
tion of G.S. 14-67.1. State  v. McWhorter, 34 N.C. App. 462, 238 
S.E. 2d 639 (19771, disc. review denied, 294 N.C. 443, 241 S.E. 2d 
844 (1978). 

No error  in trial; remanded for judgment. 

Judges ARNOLD and EAGLES concur. 
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JAMES L. HERBERT AND WIFE, MINNIE Q. HERBERT v. VIVIAN H. BABSON 
AND HUSBAND, WINFORD BABSON; NELDA C. HERBERT; AND HENRY 
COY HERBERT 

No. 846SC677 

(Filed 7 May 1985) 

1. Adverse Possession 9 7 - cotenants - actual ouster - insufficient evidence 
There was not enough evidence to submit actual ouster of plaintiff 

cotenants to the jury where defendants entered the premises more than thirty 
years prior to the filing of this petition, went into possession of the house and 
lot, used it exclusively for their family, made substantial improvements to the 
house, and paid no rent on the property. During this time, there was a 
presumption that defendant Vivian Babson was holding for her cotenants. 

2. Adverse Possession 9 7- cotenants-no presumption of constructive ouster 
The presumption of constructive ouster did not arise, and there was insuf- 

ficient evidence to submit respondents' claim of adverse possession to the jury, 
where the property was listed for taxes in the name of the "heirs of Henry 
Herbert" which includes all the tenants in common, and taxes and insurance 
premiums were paid by all the tenants in common. The presumption of con- 
structive ouster arising from sole and undisturbed possession and use by one 
tenant in common for twenty years without any demand for rents, profits or 
possession by the cotenants does not arise if the tenant in possession does 
anything to  recognize the title of the cotenants. 

APPEAL by petitioners from Reid Judge. Judgment entered 
16 March 1984 in Superior Court, HALIFAX County. Heard in the 
Court of Appeals 12 February 1985. 

This appeal involves a petition for a sale for partition by 
alleged tenants in common. The petitioners alleged they are ten- 
ants in common with the respondents as to a certain tract of land 
in Halifax County. Respondents Vivian H. Babson and Winford 
Babson filed an answer in which they alleged that they had ac- 
quired title to the property by adverse possession. They also 
alleged they had made improvements to the property in the 
amount of $22,070.00. The Babsons prayed that the Court declare 
the title to the property was vested in them or in the alternative 
that they be awarded $22,070.00 out of the proceeds from the sale 
for improvements to the property. 

The case was tried by a jury. The evidence showed that 
Henry Herbert, the father of James L. Herbert, H. Marvin Her- 
bert, Vivian H. Babson and Martha Frances H. Hux, died intes- 



520 COURT OF APPEALS [74 

Herbert v. Babson 

ta te  in 1952. He was survived by his widow Katherine Keaton 
Herbert and his four children. Henry Herbert owned several 
tracts of real estate  including a house and lot which is the subject 
of this dispute. The Babsons lived in the house prior to the time 
of Henry Herbert's death and continued to live in i t  until this pro- 
ceeding was filed. Henry Herbert also owned a farm which James 
L. Herbert and H. Marvin Herbert operated from the death of 
their father until the death of H. Marvin Herbert  in 1979. The 
two brothers paid rent  for the farm into an account for the "Heirs 
of Henry Herbert." Taxes and insurance were paid from this ac- 
count on the  property owned by the heirs of Henry Herbert in- 
cluding the taxes and insurance on the house and lot occupied by 
the Babsons. 

After the  death of H. Marvin Herbert,  James L. Herbert 
operated the farm. Taxes and insurance on the farm and the 
house and lot involved in this case were paid from the "Heirs of 
Henry Herbert" account with H. Marvin Herbert's widow Nelda 
C. Herbert and his son Henry Coy Herbert receiving a share of 
the rent. In 1980 the house and lot were first listed for town 
taxes in the appellee's name and the appellees paid the town 
taxes. In 1980 the  appellees began paying the insurance on the 
house. In September 1982 Martha Frances H. Hux conveyed her 
interest in the property to James L. Herbert. At  that time 
Katherine Keaton Herbert conveyed her dower interest to her 
three living children and the heirs of her deceased son. 

The appellees offered evidence as to repairs and im- 
provements they had made on the house. They testified that 
Henry Herbert  gave them the house and lot before he died but no 
deed to  them has been recorded. They have never paid rent  on 
the house and lot. 

The petitioners moved for a directed verdict on the 
respondents' adverse possession claim which was denied. The 
jury returned a verdict in favor of the Babsons on the adverse 
possession claim and the Court entered a judgment that  they 
have title to the property. The petitioners appealed. 

Jose y, Josey, Hanudek and Jordan, by C. Kitchin Josey for 
petitioners appellants. 

Hux, Livermon, and A m s t r o n g  by  H. Lawrence Armstrong 
for respondents appellees Vivian H Babson and Winford Babson. 
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WEBB, Judge. 

In making the motion for a directed verdict the appellants 
did not state the grounds therefor contrary to the requirement of 
G.S. 1A-1, Rule 50(a). It was obviously made on the ground of the 
insufficiency of the appellees' evidence. We shall consider the ap- 
peal on its merits. See Collier v. Walker, 19 N.C. App. 617, 199 
S.E. 2d 691 (1973). 

This case brings to the Court the question of adverse posses- 
sion between tenants in common. This question has recurred in 
our courts for many years. A tenant in common can gain title 
against his cotenants by actual ouster followed by the requisite 
years of adverse possession. An actual ouster requires some clear, 
positive and unequivocal act equivalent to an open denial of the 
rights of the cotenants and putting them out of seisin. See Wat- 
son v. Chilton, 14 N.C. App. 7, 187 S.E. 2d 482 (1972). A tenant in 
common may also acquire the title of cotenants by constructive 
ouster. See Brewer v. Brewer, 238 N.C. 607, 78 S.E. 2d 85 (1979); 
Dobbins v. Dobbins, 141 N.C. 220, 53 S.E. 2d 870 (1906); Casstev- 
ens v. Casstevens, 63 N.C. App. 169, 304 S.E. 2d 623 (1983); Sheets 
v. Sheets, 57 N.C. App. 336, - - -  S.E. 2d - - -  (1982); Collier v. 
Walker, supra and Webster's Real Estate Law in North Carolina 
sec. 301, page 327. If a cotenant occupies the entire property for 
twenty years to the exclusion of a cotenant it is presumed there 
was an ouster a t  the time of the entry and it is presumed the ac- 
tion of the occupying cotenant during this period includes 
everything necessary to  establish adverse possession. This rule 
has been criticized since the entry and possession of a tenant in 
common is presumed not to  be adverse to the cotenants. If the oc- 
cupation of the premises for twenty years gives rise to a 
presumption, as does the rule of presumptive or constructive 
ouster, that during the twenty year period the possession was 
adverse it has been said that this presents an anomaly. See 
"Adverse Possession between Tenants in Common and the Rule 
of Presumptive Ouster," 10 Wake Forest Law Review, page 300. 

[I] The appellees argue that there was an actual ouster when 
they entered the premises more than thirty years prior t o  the fil- 
ing of this proceeding. They contend that the evidence that they 
went into possession of the house and lot and used i t  exclusively 
for their family, that they made substantial improvements to the 
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house, and paid no rent on the property is evidence from which 
the jury could find the appellees had performed clear, positive 
and unequivocal acts which put the petitioners on notice more 
than twenty years before the petition was filed that  the respond- 
ents  claimed sole seisin to  the house and lot. During this time 
there was a presumption that  the respondent Vivian H. Babson 
was holding for her cotenants. We hold there was not enough evi- 
dence of an actual ouster to be submitted to the jury. 

[2] The question of a constructive ouster presents a more dif- 
ficult problem. If one tenant in common has been in sole and un- 
disturbed possession and use of the property for twenty years, 
without any demand for rents, profits or possession by the 
cotenants, constructive ouster of the cotenants is presumed, and 
the ouster relates back to the initial taking of possession by the 
tenant in possession. Collier v. Walker, supra. However, if the 
tenant in possession does anything to recognize title of the coten- 
ants  during the twenty-year period, the presumption of ouster 
does not arise. Mott v. Land Company, 146 N.C. 525, 60 S.E. 423 
(1908); Sheets v. Sheets, supra; Hi-Fort, Inc. v. Burnette, 42 N.C. 
App. 428, 257 S.E. 2d 85 (1979). We hold that  the listing of the 
property for county taxes in the name of the "Heirs of Henry 
Herbert" which includes all tenants in common, and the payment 
of taxes and insurance premiums by all the tenants in common 
are  acts sufficient to show recognition of the title of the peti- 
tioners by the respondent appellees so a s  t o  prevent the presump- 
tion of constructive ouster from arising. In the absence of such 
presumption, there was insufficient evidence to submit the re- 
spondents' claim to  the property by adverse possession to  the 
jury. 

We hold there must be a new trial on the respondents' claim 
for the value of the improvements. 

New trial. 

Judges PHILLIPS and MARTIN concur. 
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LINDA JOHNSON KEENE, AND CHARLES C. KEENE v. WAKE COUNTY 
HOSPITAL SYSTEMS, INC., D/B/A WAKE MEDICAL CENTER; BETTY 
ELLIS, R. N.; REBECCA GRIFFIN STEPHENSON, L.P.N. AND 0. P. 
MILLER, M.D. 

No. 8410SC815 

(Filed 7 May 1985) 

1. Trial 1 33.4- attributing testimony to wrong witness-error corrected-ab- 
eence of prejudice 

Plaintiffs were not prejudiced when the trial court in its instructions 
mistakenly attributed testimony to plaintiffs' expert witness which was in fact 
offered by defendant's expert witness where the  error was immediately 
pointed out by counsel, and the court corrected its error and directed the jury 
to use their own recollection. 

2. Physiciaos, Surgeons and Allied Professions 1 20.2- physician not insurer in- 
struction- harmless error 

Even if the  trial court erred in instructing the jury that a physician is not 
an insurer of the  results absent some guarantee because there was insufficient 
evidence to  show that defendant provided plaintiff patient with a guarantee, 
such error was not prejudicial where plaintiffs failed t o  show any other error 
in the  court's instructions. 

3. Trial 1 11- limitation of opening arguments 
The trial court had the authority to limit opening statements by counsel 

to  five minutes. Rule 9 of the General Rules of Practice for the Superior and 
District Courts. 

4. Witnesses 1 5.2 - evidence of reputation - rehabilitation of witness 
Where plaintiffs made numerous attempts to impeach defendant's expert 

witness, testimony by two other expert witnesses that the first expert had the 
reputation of being the "premier hip surgeon" in North Carolina was properly 
admitted to rehabilitate the witness. 

5. Appeal and Error 1 24; Physicians, Surgeons and Allied Professions 1 15- mo- 
tion in limine -preventing testimony on informed consent - failure to object - 
failure to question witness 

The plaintiffs in a medical malpractice case were not prejudiced by the 
court's allowance of defendant's motion in limine preventing testimony by 
plaintiff patient about whether she would have consented to surgery "had she 
been properly informed of the usual and most frequent risks of surgery" 
where the record reveals that a t  no time, either when the court indicated that 
it was tentatively allowing defendant's motion, or when the court entered a 
final ruling on the  matter, did plaintiffs object or indicate in any way that they 
disagreed with the ruling, and at  no time did plaintiffs' counsel offer or at- 
tempt to question plaintiff patient about whether she would have consented to 
surgery if fully informed. 
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APPEAL by plaintiffs from Herring, Judge. Judgment entered 
9 February 1984 in Superior Court, WAKE County. Heard in the 
Court of Appeals 3 April 1985. 

This is a civil action wherein plaintiffs alleged that  Dr. 0. P. 
Miller was negligent in the performance of surgery and his post- 
operative care of Mrs. Keene, and that defendant Miller did not 
obtain her informed consent due to his failure to disclose the most 
frequent risks of this particular surgery. 

In February 1979, Mrs. Keene consulted defendant, an or- 
thopedic surgeon, about pain in her left hip. Defendant subse- 
quently hospitalized her to remove a bone tumor from her femur 
neck. On 20 March 1979, defendant performed a biopsy by cutting 
a window, or hole, in her femoral neck. After the surgery, defend- 
ant  did not put internal fixation devices into Mrs. Keene's hip, 
nor did he immobilize her left leg with a spika cast. Defendant did 
fill in with a bone graft. 

On 23 March 1979, while being moved about in bed by two 
nurses, Mrs. Keene's hip fractured through the biopsy site. Even- 
tually, her left hip was replaced with an artificial hip joint. 

At  trial, the following issue was submitted to and was 
answered by the jury a s  indicated: 

1. Was the  Plaintiff Linda Johnson Keene injured a s  a 
proximate cause of the negligence of the Defendant Dr. 0. P. 
Miller? 

ANSWER: No. 

From a judgment dismissing plaintiffs' complaint, plaintiffs ap- 
pealed. 

Mast, Tew, A m s t r o n g  & Morris, P.A., b y  George B. Mast 
and John W. Morris, for plaintiffs, appellants. 

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, b y  
Samuel G. Thompson and William H. Moss, for defendant, 0. P. 
Miller, M.D., appellee. 

HEDRICK, Chief Judge. 

Plaintiffs first contend the court made five errors  in the in- 
structions to  the jury. Only two of these alleged errors  have been 
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properly preserved for appellate review. The other three present 
no question for review. N.C.R. App. Proc. lO(bN2). 

[I] Plaintiffs first argue that the court erred in its instructions 
when it mistakenly attributed testimony to plaintiffs' expert 
witness which was in fact offered by defendant's expert witness. 
The error was immediately pointed out by counsel, the court cor- 
rected its error, and directed the jury to use their own recollec- 
tion. Thus this assignment of error has no merit. Emerson v. 
Carras, 33 N.C. App. 91, 98, 234 S.E. 2d 642, 648 (1977). 

[2] Plaintiffs next assign error to the court's action in instruct- 
ing the jury "in substantial conformity with North Carolina 
Pattern Jury Instructions 809.20 and 809.25, the Insurer instruc- 
tions." These instructions embody the legal principle that a physi- 
cian is not an insurer of results or of the correctness of his 
judgment, absent some guarantee or assurance by the physician 
to the patient. Plaintiffs do not contend that the court's statement 
of the law is incorrect, but argue instead that the instruction was 
improper because the record is devoid of evidence tending to 
show that defendant made any such guarantee; citing Wall v. 
Stout, 310 N.C. 184, 311 S.E. 2d 571 (1984), plaintiffs assert that 
such "unduly exculpative" instructions constitute reversible er- 
ror. Assuming without deciding that the evidence introduced at  
trial falls short of raising an issue as to whether defendant pro- 
vided Mrs. Keene with a guarantee, we hold such an error would 
not be prejudicial under the circumstances of this case. Contrary 
to the situation in Wall, plaintiffs here have failed to  demonstrate 
any other error in the court's instructions. In Wall the Supreme 
Court said: 

[Allthough many of the instructions when considered in isola- 
tion were either correct or, if erroneous, were not sufficiently 
prejudicial to constitute reversible error, . . . the instruc- 
tions in their totality were so emphatically favorable to 
defendant that plaintiffs are entitled to a new trial. 

Id. a t  190, 311 S.E. 2d at  575 (emphasis added). Our examination 
of the instructions in their totality in the instant case persuades 
us that  any error committed by the court was not prejudicial. 

[3] Plaintiffs next assign error to the court's limitation of open- 
ing statements to five minutes. Rule 9 of the General Rules of 
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Practice for Superior and District Courts states: "Opening state- 
ments shall be subject to such time and scope limitations a s  may 
be imposed by the court." The trial court clearly had the authori- 
t y  t o  so limit these opening statements. This assignment of error 
is meritless. 

[4] Plaintiffs next contend the court erred when two of defend- 
ant's expert witnesses were permitted to testify, over objection, 
that  defendant's third expert witness, Dr. McCollum, has the rep- 
utation of being the "premier hip surgeon" in North Carolina. 
Evidence of the reputation of a person is admissible a s  affecting 
his credibility a s  a witness when a party has attempted to im- 
peach that  witness. Wells v. Bissette, 266 N.C. 774, 147 S.E. 2d 
210 (1966). Because plaintiffs made numerous attempts to impeach 
Dr. McCollum, the court properly admitted evidence of reputation 
to  rehabilitate the witness. O'Quinn v. Domzan, 35 N.C. App. 500, 
241 S.E. 2d 722 (1978). This assignment of error  is overruled. 

By their next assignment of error  plaintiffs contend the court 
erred in sustaining defendant's objection to a hypothetical ques- 
tion plaintiffs asked defendant's expert witness. "[Aln exception 
will not be considered on appeal where an objection has been sus- 
tained, unless the record discloses what the  witness would have 
said if he had been permitted to answer." State  v. Poolos, 241 
N.C. 382, 384, 85 S.E. 2d 342, 344 (1955). Plaintiffs' failure t o  make 
an offer of proof "makes it impossible for us t o  know whether the 
ruling was prejudicial . . . or not." State  v. Rawls, 70 N.C. App. 
230, 236, 319 S.E. 2d 622, 626 (1984) (citation omitted). Therefore, 
plaintiffs will not now be allowed to  assert error. This assignment 
of error  is overruled. 

[S] Plaintiffs' last assignment of error is set  out in the record as 
follows: 

The court committed prejudicial error in allowing de- 
fendant's motion in limine thereby preventing plaintiff from 
testifying that  had she been properly informed of the usual 
and most frequent risks of surgery, that  she, subjectively, 
would not have consented to the  surgery. 

This assignment of error purports to be based on four exceptions. 
Exception No. 1 is set  out in the transcript following the court's 
ruling tentatively allowing defendant's motion "at least insofar as  
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voir dire." Exception No. 2 appears in the  transcript following the 
court's tentative in-chambers ruling t o  continue to  allow defend- 
ant's motion in limine, "reserv[ing] the  right to  change the order." 
The following exchange then occurred between plaintiffs' counsel: 

MR. MORRIS: Do you want t o  note an exception to  it? 

MR. MAST: I don't think a t  this point. 

The next exception appears in the  transcript after the jury had 
retired and the  court entered a final order allowing defendant's 
motion. The last exception appears in the record immediately 
following defendant's written motion. Our examination of the 
record reveals that a t  no time, either when the  judge indicated 
tha t  he was tentatively allowing defendant's motion, or when he 
entered a final ruling on the matter,  did plaintiffs object or in- 
dicate in any way that  they disagreed with the  ruling. More im- 
portantly, a t  no time did plaintiffs' counsel offer or attempt to  
question Mrs. Keene about whether she would have consented to  
surgery "had she been properly informed of the usual and most 
frequent risks of surgery." We hold the  court did not e r r  in allow- 
ing defendant's motion in limine and, assuming arguendo that  any 
error  was committed by the court in i ts  rulings on the motion, the  
plaintiffs have shown no prejudice. 

The judgment appealed from is 

Affirmed. 

Judges WELLS and MARTIN concur. 

IN THE MATTER OF: JOHN SPENCER BAXLEY 

No. 8412DC1025 

(Filed 7 May 1985) 

1. Infants Q 20- juvenile recommitted-alternatives not considered-no error 
The lack of findings as to alternatives to  commitment in a juvenile order 

revoking a conditional release and ordering that respondent be recommitted to 
the Division of Youth Services does not constitute error. A juvenile on condi- 
tional release is still technically subject to  the  original order committing him 
to the  Division of Youth Services; the original order provided authority for 
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recommittal without the findings required by G.S. 7A-652. G.S. 7A-655, G.S. 
78-656. 

2. Infants 8 21- Willie M. rights-under jurisdiction of federal court-appeal 
dismissed 

An appeal as to whether the juvenile judge failed to heed the mandate of 
the Willie M. consent order was dismissed because that order established a 
Review Panel responsible to the federal court that has the duty of reviewing 
the services actually being provided each Willie M. child. Given the federal 
court's continuing jurisdiction and the role of the Review Panel, it would be in- 
appropriate for the Court of Appeals to inquire into whether the respondent 
was denied his Willie M. rights. 

APPEAL by respondent from Guy, Judge. Judgment entered 5 
June  1984 in District Court, CUMBERLAND County. Heard in the 
Court of Appeals 4 April 1985. 

This case concerns whether the juvenile court judge properly 
ordered that  the respondent John Spencer Baxley be recommitted 
to the North Carolina Division of Youth Services, Department of 
Human Resources. 

On 25 May 1982 respondent was placed on juvenile probation 
for a period of one year after admitting to allegations in a peti- 
tion that  he committed misdemeanor breaking and entering and 
damage to property. 

On 24 August 1982, respondent admitted to allegations in 
new petitions that  he violated G.S. 14-51, G.S. 14-72, and G.S. 
90-95(a)(3). The court found also that  respondent violated his pro- 
bation. The court found that  respondent met criteria for commit- 
ment to the Division of Youth Services and ordered that  he be 
committed to  the Division for an indefinite term not to exceed his 
eighteenth birthday. Respondent did not appeal this order. 

On 13 January 1984, respondent was placed on conditional 
release from Samarkand Manor Training School. One of the condi- 
tions of his release was that  he attend school regularly as  re- 
quired by law. 

On 26 April 1984, a Motion for Review of respondent's condi- 
tional release was filed, alleging that  respondent had violated his 
conditional release by fighting and by being truant from school. 
Respondent admitted the allegations and the court found them to 
be true. The court revoked the  conditional release and ordered 
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that respondent be recommitted to the Division of Youth Serv- 
ices. 

Respondent appeals. 

Attorney General Lacy H. Thornburg, b y  Assistant At torney 
General Robert E. Cansler, for appellee Department of Human 
Resources, 

Assistant Public Defender Jay Trehy for respondent u p  
pellant. 

ARNOLD, Judge. 

Respondent contends that the juvenile judge erred by mak- 
ing insufficient findings of fact to support an order recommitting 
him to the Division of Youth Services. He contends also that the 
juvenile judge abused his discretion "by ignoring the mandate of 
the Willie M. settlement with the State of North Carolina, and by 
ordering the Respondent, a certified Willie M. child, to be recom- 
mitted to the Division of Youth Services." Neither of these con- 
tentions has any merit. 

On 24 August 1982 respondent was committed to the Division 
of Youth Services. On 13 January 1984, he was placed on condi- 
tional release from Samarkand Training School. Respondent vio- 
lated the conditions of his release by not attending school and by 
fighting. After hearings on a Motion for Review of his conditional 
release, respondent was recommitted. 

The juvenile judge's order contained the following findings of 
facts and decisions. 

1) That the allegations contained in the Motion for 
Review dated April 25th, 1984 alleging violation of Condi- 
tional Release are admitted in open court, thru counsel, and 
the court finds said allegations to be true. 

2) That said child is now on Conditional Release from 
Samarkand Manor Training School. 

3) That one of the conditions of his Conditional Release 
was that he attend school. 
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4) That said juvenile violated his Conditional Release on 
several occasions by being unlawfully absent from school and 
suspended several days for fighting. 

5) That it is in the best interest of said juvenile that he 
be returned to the custody of the North Carolina Department 
of Human Resources. 

IT IS THEREFORE ORDERED that said child be and remain 
a Ward of the Court and his custody is hereby recommitted 
to the North Carolina Department of Human Resources for 
an indefinite period not to exceed his eighteenth birthday for 
violation of Conditional Release. 

[I] Under G.S. 7A-656, "[ilf the judge determines that the 
juvenile has violated the terms of his conditional release, the 
judge may revoke the conditional release or make any other dis- 
position authorized by this Subchapter." The judge's findings in 
this case, then, that the respondent violated the conditions of his 
release, are sufficient to support his revocation of the conditional 
release. 

We agree with the Department of Human Resources that a 
conditional release from the Division of Youth Services is not the 
same as probation or final discharge. A juvenile on conditional 
release is still technically subject to the original order committing 
him to the Division of Youth Services, which is the basis of what- 
ever restrictions on his activity might be deemed appropriate as 
"aftercare supervision," G.S. 7A-655. When a juvenile judge 
revokes a conditional release, the previous order provides 
authority for recommittal to the Division of Youth Services; no 
new order with the findings required by G.S. 7A-652 is necessary. 
In re Hughes, 50 N.C. App. 258, 273 S.E. 2d 324 (1981), can there- 
fore be distinguished. 

Thus, in the present case, the lack of findings as to alter- 
natives to commitment and as to whether respondent's behavior 
was a threat to the community does not constitute error in the 
order revoking respondent's conditional release. 

[2] Respondent also assigns as error the juvenile judge's failure 
to adhere to the Willie M. settlement entered into by the class of 
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Willie M. children on one side and the State of North Carolina on 
the other. Respondent says that the juvenile judge abused his 
discretion by ignoring the mandate of this settlement. 

We agree that, as a certified Willie M. child, respondent has 
certain special constitutional rights to appropriate treatment by 
the State of North Carolina. These were established in the con- 
sent order in Willie M, v. James B. -Hunt, No. CC79-0294 slip op. 
(W.D.N.C. 20 February 1981). Yet, the stipulations by the parties 
in that  case, as adopted by the federal district court in its order, 
indicate that a Review Panel was established by the court and 
"shall be responsible to the Court and is created for the purpose 
of reviewing defendants' compliance with the decree entered in 
this action." This Review Panel has the duty of reviewing the 
services actually being provided for each Willie M. child and of 
determining whether they assure the child the rights he is accord- 
ed under the court's decree. 

Given the federal district court's continuing jurisdiction over 
the question of appropriate treatment of Willie M. children, and 
the role of the Review Panel in evaluating the compliance of the 
State of North Carolina with the consent order, which was agreed 
to by the parties, we believe it would be inappropriate for this 
tribunal to inquire into whether the respondent in the present 
case was denied his Willie M. rights when the juvenile judge 
revoked his conditional release. 

Respondent's appeal as to the juvenile judge's failure to heed 
the mandate of the Willie M. consent order is dismissed. 

As to the juvenile judge's order revoking respondent's condi- 
tional release, we find no error. 

Affirmed. 

Judges PHILLIPS and COZORT concur. 
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W. G .  IVEY v. JOHNNY M. WILLIAMS 

No. 8412DC639 

(Filed 7 May 1985) 

1. Trusts 8 14.1- use of spouse's funds to improve land-no constructive trust 
The doctrine of constructive trust  is inapplicable when it is alleged that a 

spouse's funds were used inequitably, not to acquire title to land, but to im- 
prove the land subsequent to the acquisition of title by the other spouse. 

2. Quasi Contracts and Restitution 1 1.2- improvements to spouse's property- 
no unjust enrichment 

Defendant has no claim based on unjust enrichment for improvements to 
his wife's property without an allegation that his wife expressly promised that 
he would enjoy an ownership interest in the property, since a claim for unjust 
enrichment may not be based on a mere good faith belief or implied promise 
that ownership of the property would be joint. 

3. Ejectment I 1; Mortgages and Deeds of Trust 1 1.1- equitable lien-no de- 
fense to ejectment action 

An equitable lien is not possessory in nature and, therefore, would not 
serve as a defense to an action for possession of property. 

APPEAL by defendant from Cherry, Judge. Judgment entered 
11 May 1984 in District Court, CUMBERLAND County. Heard in the 
Court of Appeals 8 February 1985. 

Downing, David and Maxwell, by Harold D. Downing for 
plaintiff appellee. 

Lumbee River Legal Services, Inc., by T. Diane Phillips, for 
defendant appellant. 

BECTON, Judge. 

I 

This case began as a summary ejectment action in small 
claims court. Plaintiff, W. G .  Ivey, asked the court to remove his 
former son-in-law, the defendant, Johnny M. Williams, from Ivey's 
property. Williams answered, asserting that by operation of the 
doctrines of constructive trust and/or unjust enrichment, he was 
entitled to the subject home and property or its value, or a t  least 
one-half the value of the home and property. After the action was 
transferred to district court, Ivey amended his Complaint to seek 
sole possession of the property and damages arising from Wil- 
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liams' unlawful occupancy. Ivey then moved for summary judg- 
ment. The trial court granted summary judgment for Ivey on the 
issue of ownership, reserving for a later date the determination of 
damages. Williams appeals. For the reasons stated below, we af- 
firm the trial court. 

Factual Background 

Lilma Strickland acquired title to an undeveloped lot by war- 
ranty deed dated 11 October 1974. Ms. Strickland married Johnny 
Williams on 30 May 1975. During the  marriage, the couple con- 
structed a home on the property. Williams, a carpenter, claims t o  
have built the house himself. 

The house and lot were the subject of two deeds of t rus t  ex- 
ecuted by the couple, one on 8 April 1977, and another on 17 July 
1978. Williams claims to  have made all the mortgage payments 
and paid all the  premiums on what was apparently a homeowner's 
insurance policy. 

In 1979, a substantial portion of the house burned down. Con- 
tained in the record are  copies of three checks drawn on Great 
American Insurance Company, totalling $39,810.39, made payable 
to  Williams, his wife, and the mortgage holder. Although the  
checks were cashed in December 1979, Williams alleges that  he 
never received any of the proceeds. 

Ms. Williams was granted an absolute divorce from Williams 
on 12 April 1983. Williams alleges that  this divorce was obtained 
without his knowledge, and also that  in June 1983, Ms. Williams 
denied having divorced him when he asked her whether they had 
been divorced. Ms. Williams died intestate on 12 November 1983. 
After her death, defendant apparently took up residence in what 
remained of the  burned-out dwelling. Ivey, Ms. Williams' father, 
and her sole heir a t  law, instituted the summary ejectment action 
on 15 December 1983. 

A, Williams argues that  summary judgment was im- 
providently granted because the  materials presented to the court 
raised a genuine issue of fact a s  t o  whether Ivey is the  sole owner 
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of the subject property. Williams contends that because he built 
the house, made the mortgage payments, and received none of the 
insurance proceeds, he is entitled to prove his ownership interest 
in the property and his right to possession based on theories of 
constructive trust and/or unjust enrichment. 

[ I ]  First, we conclude that the doctrine of constructive trust is 
not, pertinent to the facts before us. When it is alleged, as here, 
that a spouse's funds are used inequitably not to acquire title to 
land, but to improve the land subsequent to the acquisition of ti- 
tle by the other spouse, the doctrine of constructive trust has 
been expressly held inapplicable. Fulp v. Fulp, 264 N.C. 20, 140 
S.E. 2d 708 (1965); Richardson v. Carolina Bank, 59 N.C. App. 494, 
297 S.E. 2d 197 (1982). 

[2] B. Williams' argument that Ivey offered no evidence tend- 
ing to disprove Williams' ownership interest based on Williams' 
theory of unjust enrichment must also fail. "Unjust enrichment" 
is a legal term characterizing 

the result or effect of a failure to make restitution of, or for, 
property or benefits received under such circumstances as to 
give rise to a legal or equitable obligation to account there- 
for. I t  is a general principle, underlying various legal doc- 
trines and remedies, that one person should not be permitted 
unjustly to enrich himself [or herself] a t  the expense of 
another. . . . 

66 Am. Jur. 2d Restitution and Implied Contracts Sec. 3, a t  945 
(1973). See Parslow v. Parslow, 47 N.C. App. 84, 266 S.E. 2d 746 
(1980) (unjust enrichment founded upon equitable estoppel, and 
not on principles of quasi or implied contract). In Fulp v. Fulp, the 
plaintiffs evidence indicated that in consideration of defendant 
husband's oral promise to convey to her a one-half interest in the 
land, or to have her name put on the deed, plaintiff contributed 
approximately one-half the money needed to construct a house on 
the land, which was titled in the husband's name alone. The Su- 
preme Court stated that although these facts did not give rise to 
a resulting or constructive trust, they did give rise to a claim of 
equitable lien. 

In the instant case, unlike Fulp, Williams does not allege that 
his wife ever made an express promise to  convey an interest in 
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the  land, or to  put his name on the deed, And although Williams 
contends t ha t  he and his wife had intended t o  own the property 
jointly, it has been held tha t  a claim for unjust enrichment in 
these situations may not be based on a mere good faith belief or 
an implied promise. 

In Wright v. Wright, 305 N.C. 345, 289 S.E. 2d 347 (19821, the 
Supreme Court stated that,  when a husband and wife are in- 
volved, 

where the  claim of unjust enrichment rests  upon the  owner's 
express, unenforceable promise to  convey an interest in the 
land t o  the  improver, the  improver must prove the  promise[,] 

not only because the plaintiff has both pleaded and attempted 
t o  prove an express promise but because of the  relationship 
of husband and wife which exists between the  parties. In 
cases not involving special relationships between the  parties, 
the  doctrine of unjust enrichment may be invoked upon a 
theory of an implied promise to  pay. 

Id. a t  353-4 & n. 6, 289 S.E. 2d a t  352-3 & n. 6. See 41 Am. Jur .  2d 
Husband and Wife Sec. 99 (1968). The Supreme Court reasoned 
that  husband-wife situations a re  t reated differently because any 
improvement t o  a spouse's property is presumed to  be a gift. See 

I Mims v. Mims, 305 N.C. 41, 286 S.E. 2d 779 (1982). 

Without an allegation of his wife's express promise that  he 
would enjoy an ownership interest in the property, Williams has 
no forecast of evidence allowing a recovery based on unjust en- 
richment. An implied promise is insufficient. 

[3] We observe that  even if Williams were t o  prevail on his 
theory of unjust enrichment, an equitable lien is not possessory in 
nature and, therefore, would not serve as  a defense t o  Ivey's ac- 
tion for possession. Fulp v. Fu2p (equitable lien is not an estate in 
land, but simply a charge upon the  property). 

Before summary judgment may be entered, the record before 
the trial court must  clearly establish that  no material issue of fact 
exists, and that  the  movant is entitled to  judgment a s  a matter of 
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law. See A-S-P Assocs. v. City of Raleigh, 38 N.C. App. 271, 247 
S.E. 2d 800 (19781, r e v i l  on other grounds, 298 N.C. 207, 258 S.E. 
2d 444 (1979). 

In the case before us, no triable issues of fact remain as to 
Ivey's exclusive ownership interest in the subject property. The 
order granting summary judgment is therefore 

Affirmed. 

Judges WELLS and WHICHARD concur. 

PAT PORET, EVELYN CARROLL, STELLA HERNDON, CHRISTINE McCAL- 
LUM, AND ANITA RIGGSBEE v. STATE PERSONNEL COMMISSION, E. R. 
CARRAWAY, CHAIRMAN, HAROLD H. WEBB, AS STATE PERSONNEL 
DIRECTOR, AND THE OFFICE OF STATE PERSONNEL 

No. 8410SC874 

(Filed 7 May 1985) 

Appeal and Error &3 6.2, 6.3; Administrative Law g 5; Master and Servant $3 7.5- 
discrimination in job reclassification by State agency-appeal from superior 
court review -interlocutory 

An appeal from a superior court order in an action challenging a 
reclassification of nursing positions a t  North Carolina Memorial Hospital but 
not a t  the U.N.C. Student Health Service was dismissed as  interlocutory 
where the superior court found that  it had jurisdiction and remanded the  case 
for a further hearing before the  State Personnel Commission. Avoidance of a 
hearing does not affect a substantial right, appeal from a ruling denying a mo- 
tion to  dismiss for lack of subject matter jurisdiction is clearly interlocutory, 
and denial of a motion to  dismiss for lack of personal jurisdiction gives rise to  
an interlocutory appeal allowed under G.S. 1-277(b) only where the  authority of 
the  court to  exercise jurisdiction over the person is challenged. The State has 
consented to  the supervisory jurisdiction of the General Court of Justice over 
appeals from administrative agencies by the passage of the Administrative 
Procedure Act, and petitioners had to  follow the G.S. 126-34 grievance pro- 
cedure, over which the  State Personnel Commission has jurisdiction and in 
which appeal is to  the  Wake County Superior Court, because their discrimina- 
tion claim did not allege one of the prohibited grounds. The question of 
whether the jurisdictional prerequisites of the Administrative Procedure Act 
have been met is one of ripeness, not personal jurisdiction. 
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APPEAL by respondents from Herring, Judge. Order entered 
4 June 1984 in WAKE County Superior Court. Heard in the Court 
of Appeals 15 April 1985. 

This appeal arises from a 1983 job reclassification at  North 
Carolina Memorial Hospital (NCMH) in Chapel Hill. At the time, 
pay for state employees was under a freeze. The Office of State 
Personnel (OSP), the administrative arm of the State Personnel 
Commission @PC), conducted a reclassification study which 
resulted in upgrading of nursing positions at  NCMH to a new 
"Clinical Nursing Series." Those reclassified received a ten per- 
cent pay raise. Petitioners worked for the University of North 
Carolina Student Health Services (SHS), which is part of the 
hospital complex, but technically separate from NCMH. They 
were not reclassified. Nurses a t  the UNC Medical School, which 
apparently has a similar relationship to  NCMH, received reclassi- 
fication. The net result was that the vast majority of nursing posi- 
tions a t  the hospital complex, were reclassified, but petitioners 
were not. Petitioners were also blocked from transferring into the 
reclassified positions. 

Petitioners instituted a grievance proceeding against OSP, 
exhausting their appeals within the University. They requested 
an appeal hearing from the SPC; the University, which has ulti- 
mate authority over both SHS and NCMH, supported petitioners. 
A hearing was scheduled, then cancelled. A pre-hearing con- 
ference took place, following which petitioners moved to dis- 
qualify OSP hearing officers from hearing the matter, on the 
grounds of bias. Further proceedings were suspended pending a 
decision by the SPC on the motion. On 12 December 1983 the SPC 
denied the motion and reversed its earlier position, denying peti- 
tioners a hearing "for reasons of legal precedence." Instead, the 
SPC directed that each side submit proposed findings for the 
hearing officer, who would prepare a report to the SPC. Based on 
that report, and optional fifteen minute presentations by the par- 
ties, the SPC would render a decision. The letter to petitioners 
stated that this approach was "the usual and customary pro- 
cedure for handling classification reviews." 

On 10 January 1984, petitioners filed a petition in the 
Superior Court of Wake County, seeking review of the SPC's de- 
cision. Petitioners sought orders directing a hearing and dis- 
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qualification of OSP officers as hearing officers. Respondents, the 
OSP and SPC, moved to dismiss on jurisdictional grounds and for 
failure to  state a claim. The court denied the motion to dismiss, 
finding that it had jurisdiction over the matter. The court af- 
firmed the SPC's refusal to disqualify the OSP's hearing officers, 
but ordered that petitioners receive a full hearing. Respondents 
appealed. 

Beecher R. Gray for petitioners. 

Hafer, Hall & Schiller, by Eugene Hafer and Marvin Schiller, 
for State Employees Association of North Carolina, Inc. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General George W. Lennon, for the Office of State Personnel. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General N o m a  S. Harrell for State Personnel Commission. 

WELLS, Judge. 

Neither side raises the issue, but we must first determine 
whether this case is presently appealable. In re Watson, 70 N.C. 
App. 120, 318 S.E. 2d 544 (19841, disc. rev. denied, 313 N.C. 330, 
327 S.E. 2d 900 (1985). We conclude that  the appeal is in- 
terlocutory and therefore must be dismissed. 

The order of the superior court remanded the case for fur- 
ther hearing before the SPC. We have recently and expressly 
held that such an order by the superior court is interlocutory. 
Blackwelder v. Dept. of Human Resources, 60 N.C. App. 331, 299 
S.E. 2d 777 (1983). Avoidance of a hearing does not affect a 
substantial right. Id. As in Blackwelder, there has been no hear- 
ing, and therefore no record has been created. Edwards v. 
Raleigh, 240 N.C. 137, 81 S.E. 2d 273 (1954) is accordingly 
distinguishable. The appeal is thus interlocutory and subject to 
dismissal. 

Respondents argue that the court erred in denying their mo- 
tions to dismiss for lack of personal and subject matter jurisdic- 
tion. As to the motion to dismiss for subject matter jurisdiction, 
an appeal from a ruling denying such a motion is clearly in- 
terlocutory. Teachy v. Coble Dairies, Inc., 306 N.C. 324, 293 S.E. 
2d 182 (1982). 
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Denial of a motion to dismiss for lack of jurisdiction over the 
person does not give rise to an automatic right of appeal, despite 
statutory language appearing to have such effect. See Love v. 
Moore, 305 N.C. 575, 291 S.E. 2d 141, reh'g denied, 306 N.C. 393 
(19821, construing N.C. Gen. Stat. 5 1-277(b) (1983). Rather, G.S. 
tj 1-277(b) allows interlocutory appeals only where the authority 
of the court to  exercise jurisdiction over the person is contested. 
Love v. Moore, supra. Merely making a motion to  dismiss for lack 
of such jurisdiction will not ips0 facto make an otherwise in- 
terlocutory order appealable; substance, not form, controls. Id. 

Respondents contend that the doctrine of sovereign immuni- 
ty in fact raises such a question, and precludes exercise of 
jurisdiction over this case. Regardless of whether sovereign im- 
munity is a defense involving subject matter or personal jurisdic- 
tion, however, the state, by the enactment of the Administrative 
Procedure Act, N.C. Gen. Stat. 5 150A-1 et  seq. (19831, has con- 
sented t o  the supervisory jurisdiction by the General Court of 
Justice over appeals from administrative agencies. 

As the supreme court recognized in Employment Security 
Commission v. Lachman, 305 N.C. 492, 290 S.E. 2d 616 (19821, the 
jurisdiction of the SPC is not limited to those cases described in 
N.C. Gen. Stat. $9 126-35 and 126-37 (19811, but may also arise, as 
it does here, under N.C. Gen. Stat. €j 126-34 (1981) ("grievance" 
procedure). Respondents contend that petitioners may not chal- 
lenge management business decisions such as reclassification 
through grievances under G.S. 5 126-34. Merely denominating a 
decision a "reclassification" does not insulate it from all scrutiny, 
however; facially neutral job classifications can be and are used 
for improper discriminatory purposes. See Amst rong  v. Index 
Journal Co., 647 F. 2d 441 (4th Cir. 1981); Claiborne v. Illinois 
Cent. R.R., 583 F. 2d 143, reh'g denied, 588 F. 2d 828 (5th Cir. 
19781, cert. denied, 442 U.S. 934 (1979). Petitioners' case is essen- 
tially a discrimination case, that they were arbitrarily selected for 
a pay freeze and prevented from transferring to reclassified posi- 
tions. See Dept. of Correction v. Gibson, 308 N.C. 131, 301 S.E. 2d 
78 (1983) (reasonable grounds for selection necessary). Since they 
did not allege one of the prohibited grounds of discrimination, 
they had to follow the G.S. tj 126-34 grievance procedure, over 
which the SPC has jurisdiction. Employment Security Commis- 
sion v. Lachman, supra. Appeal from the SPC lies by petition to 
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t he  Superior Court of Wake County. G.S. 5 1508-45. Whether the  
jurisdictional prerequisites of t he  Administrative Procedure Act, 
G.S. 5 150A-43, have been met  is not a question of personal juris- 
diction, but one of the  ripeness, on a case by case basis, of the  
subject matter  of administrative decisions for judicial review. See 
Dyer v. Bradshaw, 54 N.C. App. 136, 282 S.E. 2d 548 (1981); 
Orange County v. Dept. of Transportation, 46 N.C. App. 350, 265 
S.E. 2d 890, disc. rev. denied, 301 N.C. 94 (1980) (applying jurisdic- 
tional tests). Accordingly, no appealable question as to  jurisdic- 
tion over the  person is presented. 

This appeal must therefore be and is hereby 

Dismissed. 

Chief Judge HEDRICK and Judge MARTIN concur. 

ALEXANDER LYNCH, UNMARRIED V. JOSEPHINE LYNCH, UNMARRIED, FLOR- 
ENE L. LYNCH AND HUSBAND. KINZIE LYNCH, STELLA L. RICHARDSON, 
WIDOW, ANNIE L. STALLINGS AND HUSBAND, JAMES STALLINGS, PERRY 
M. LYNCH AND WIFE, ZULENE LYNCH, JOHN N. LYNCH A N D  WIFE. 

MAGNOLIA LYNCH, VIOLET BATTLE MARSHALL, UNMARRIED, EMMA 
BATTLE BROWN AND HUSBAND, FRED BROWN, MATTHEW A. BATTLE, 
UNMARRIED,  ANNIE BATTLE BULLUCK A N D  HUSBAND, GARLAND 
BULLUCK, SAMUEL BATTLE AND WIFE, LAURA BATTLE, JAMES ED- 
WARD MITCHELL, UNMARRIED, JIMMY R. MITCHELL AND WIFE, LILLIAN 
MITCHELL, JOSEPH LEE MITCHELL AND WIFE, BESSIE MAE MIT- 
CHELL, WILLIE L. MITCHELL A N D  WIFE, MARY MITCHELL, ERNES- 
TINE MITCHELL, UNMARRIED, DOROTHENE M. HUNTER AND HUSBAND, 

DAVID HUNTER, ELLAWESE HARRIS WALKER AND HUSBAND. FREDDIE 
D. WALKER, WILLIAM E. HARRIS, UNMARRIED, EUZELIA H. JOHNSON 
AND HUSBAND, AUTTIE JOHNSON, LONNIE F. HARRIS A N D  WIFE. RUTH 
HARRIS, RUTH H. SLADE, UNMARRIED. ESTELLA H. CONNOR, AND HUS- 

BAND. PETER CONNOR, MARGARET H. SARGENT AND HUSBAND. ROBERT 
SARGENT, AND FLETCHER HARRIS AND WIFE, MARTHA HARRIS 

No. 847SC863 

(Filed 7 May 1985) 

Judgments 1 21.1- authority of attorney to consent to judgment 
Proceeding must be remanded for a determination as to whether 

respondents authorized their attorney to consent to  an order for the sale of 
lands owned by tenants in common. G.S. 1A-1, Rule 60(b!(4). 
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APPEAL by respondents James and Annie Stallings from 
Brown, Judge. Order entered 17 May 1984 in NASH County 
Superior Court. Heard in the Court of Appeals 15 April 1985. 

This proceeding was instituted by a petition seeking the sale 
of lands owned by tenants-in-common. Respondents answered, 
seeking t o  own their interest in severalty by having the land 
divided. Following a hearing, a consent order was entered by the 
Clerk of Nash County Superior Court on 13 February 1984, order- 
ing the  sale of the lands. On 16 March 1984, respondents filed a 
motion in the cause to set  aside the Clerk's order of sale, alleging, 
inter  alia, that respondents had not consented to the order, that  
they had not learned until 2 March 1984 that  their attorney had 
consented to the order, and that  their attorney gave consent 
without their authority. Respondents' motion was denied by the 
Clerk. Respondents then appealed the Clerk's order t o  the su- 
perior court. On 17 May 1984, Judge Brown entered his order af- 
firming the Clerk's order denying respondents' motion. I t  is from 
Judge  Brown's order that respondents appeal t o  this court. 

James  W. Keal, J r .  for petitioner. 

Cedric R. Pe r ry  for respondents. 

WELLS, Judge. 

Although respondents filed their motion pursuant to N.C. 
Gen. Stat.  5 1A-1, Rule 60(b)(l), (3) and (6) of the Rules of Civil 
Procedure, for reasons which we later state, the clerk and trial 
court should have considered respondents' motion under the pro- 
visions of Rule 60(b)(4) of the  Rules of Civil Procedure, which em- 
powers the trial court to set  aside void judgments. 

In their motion to the Clerk, respondents clearly alleged 
grounds for voiding the Clerk's order of sale, i,e., that  the order, 
entered by consent, was entered without their authorization and 
consent. 

The subject of the validity of consent judgments entered 
without consent of the parties, or  of a party, has been the subject 
of a number of opinions of our appellate courts. Perhaps the most 
instructive of these opinions are  the opinions of our supreme 
court in Overton v. Overton, 259 N.C. 31, 129 S.E. 2d 593 (1963) 
and Howard v. Boyce, 254 N.C. 255, 118 S.E. 2d 897 (1961), both of 
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which opinions contain helpful reviews of the rules of law ap- 
plicable in such cases. Those rules, in part, are: 

"The power of the court to sign a consent judgment depends 
upon the  unqualified consent of the parties thereto, and the 
judgment is void if such consent does not exist a t  the time 
the  court sanctions or approves the agreement of the parties 
and promulgates it as  a judgment." 

Overton v. Overton, supra (quoting Ledford v. Ledford, 229 N.C. 
373, 49 S.E. 2d 794 (1948) 1; Howard v. Boyce, supra. 

When a party to an action denies that  he gave his consent to 
the judgment as  entered, the proper procedure is by motion 
in the cause. And when the question is raised, the court, upon 
motion, will determine the question. 

Overton v. Overton, supra (emphasis added). 

"[A] judgment bearing the consent of a party's attorney of 
record is not void on i ts  face. . . . [I]t is presumed to be valid; 
and the burden of proof is on the party who challenges its in- 
validity. . . . But if and when . . . the  court finds as a fact 
that  the attorney had no authority t o  consent thereto, the es- 
sential element upon which its validity depends is de- 
stroyed." 

Howard v. Boyce, supra (quoting Owens v. Voncannon, 251 N.C. 
351, 111 S.E. 2d 700 (1959) (citation omitted) (emphasis added). 

For recent opinions of this court consistent with Overton and 
Howard, see Tice v. Dept. of Transportation, 67 N.C. App. 48, 312 
S.E. 2d 241 (1984); Briar Metal Products v. Smith, 64 N.C. App. 
173, 306 S.E. 2d 553 (1983). 

In such cases, the party seeking to  se t  a non-consented to  
judgment aside need not show a meritorious defense. Overton v. 
Overton, supra and Howard v. Boyce, supra. 

In Howard, this statement appears relating to  the supreme 
court's disposition of the appeal: 

The primary question for the court below was whether 
or not the attorney of record had authority from appellants 
to compromise and settle the matters in controversy and ap- 
prove a judgment in retraxit disclaiming on their behalf any 
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right, t i t le or interest in the land in question. There a re  no 
findings of fact determining this question. The judgment does 
not purport to  determine this question. The cause must be 
remanded for this determination . . . . [Citation omitted.] 

Such is the problem here. Neither the Clerk's order or Judge 
Brown's order addressed or dealt with respondents' allegations of 
lack of consent, which we note was supported by affidavits of 
both respondents. Accordingly, the order of Judge Brown must be 
reversed and this matter  remanded to  the Superior Court of Nash 
County for determination of the factual issue of whether respond- 
en ts  authorized their attorney to consent to the  Clerk's order. 
Should this determination be made against respondents, the 
Clerk's order should again be affirmed. Should this determination 
be made in respondents' favor, the matter  should then be remand- 
ed to  the Clerk for a hearing on the merits of the  petition for par- 
tition. 

Reversed and remanded with instructions. 

Chief Judge HEDRICK and Judge MARTIN concur. 

JOHN THOMAS PEARCE, ADMINISTRATOR OF THE ESTATE OF LISA COLLEEN 
PEARCE v. RONNIE EARL FLETCHER 

No. 8410SC768 

(Filed 7 May 1985) 

Rules of Civil Procedure S 59- denial of motion to set aside verdict as to damages 
-no abuse of discretion 

There was no abuse of discretion in the denial of plaintiffs motion to  set 
aside the verdict as to  damages and for a new trial where the jury had found 
that pyaintiffs decedent had died as a result of defendant's negligence and 
awarded damages of $5,000. The evidence at  trial was that  decedent was nine- 
teen years old; had stopped attending school during her sophomore year in 
high school; had subsequently "picked up two credits" but was not attending 
school a t  the time of her death; had worked periodically as a waitress but did 
not hold a regular job; was unemployed a t  the time of her death, lived at  
home, and was supported by her parents; had been hospitalized for drug over- 
dose treatment six days prior to her death; a urine drug screen showed 
evidence of alcohol, cocaine, amphetamines and methamphetamines, and she 
had evidence of marks on her arms consistent with intravenous consumption of 
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cocaine; decedent and her parents had told her physician that she had had a 
drug problem for four or five years; and decedent's funeral expenses totalled 
$4,092.00. G.S. 28A-18-2(c), G.S. 1A-1, Rule 59. 

ON certiorari to  review judgment entered 26 September 1983 
by Battle, Judge, in Superior Court, WAKE County. Heard in the 
Court of Appeals 13 March 1985. 

Plaintiff brought, this action in his administrative capacity 
seeking damages for the wrongful death of his decedent in an 
automobile accident. The jury found that  decedent died as  a 
result of defendant's negligence and that she was not con- 
tributorily negligent. I t  awarded damages in the sum of $5,000.00. 

This Court allowed plaintiffs petition for a writ of certiorari 
t o  review the judgment. Plaintiff appeals and defendant cross ap- 
peals. 

Farris and Farris, P.A., by Thomas J. Farris  and Robert A. 
Farris, Jr., for plaintiff appellant. 

Merriman, Nicholls, Crampton, Dom balis & A ldridge, P.A., 
by Nicholas J. Dombalis, II, and W. Sidney Aldridge, for defend- 
an t  appellee and cross appellant. 

WHICHARD, Judge. 

Plaintiffs sole contention is that  the court abused its discre- 
tion in denying his motion "to set  aside the verdict as to damages 
a s  being against the evidence and the greater weight." In light of 
the standard for appellate review and of the evidence presented 
a t  trial, we find no abuse of discretion. 

The standard for review of a trial court's discretionary ruling 
either granting or denying a motion to set  aside a verdict and 
order a new trial is virtually prohibitive of appellate intervention. 
Appellate review "is strictly limited to the determination of 
whether the record affirmatively demonstrates a manifest abuse 
of discretion by the judge." Worthington v. Bynum, 305 N.C. 478, 
482, 290 S.E. 2d 599, 602 (1982). The trial court's discretion is 
" 'practically unlimited.' " Id., 290 S.E. 2d a t  603, quoting from 
Settee v. Electric Ry., 170 N.C. 365, 367, 86 S.E. 1050, 1051 (1915). 
A "discretionary order pursuant t o  G.S. 1A-1, Rule 59 for or 
against a new trial upon any ground may be reversed on appeal 
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only in those exceptional cases where an abuse of discretion is 
clearly shown." Worthington, 305 N.C. a t  484, 290 S.E. 2d at  603. 
"[A] manifest abuse of discretion must be made to appear from 
the record as a whole with the party alleging the existence of an 
abuse bearing that heavy burden of proof." Id. a t  484-85, 290 S.E. 
2d a t  604. "[A]n appellate court should not disturb a discretionary 
Rule 59 order unless it is reasonably convinced by the cold record 
that the trial judge's ruling probably amounted to  a substantial 
miscarriage of justice." Id. at  487, 290 S.E. 2d at  605. 

The "cold record" here reveals the following pertinent 
evidence: 

On 20-21 June 1980 decedent and defendant spent most of the 
evening at  a nightclub. A witness observed the defendant there 
drinking; she described his speech as "slurred" and his behavior 
as "rambunctious." Because of defendant's condition, the witness 
was concerned about decedent's plans to ride to the beach with 
him. 

At approximately 3:00 a.m. decedent and defendant stopped 
by decedent's home. Decedent's mother observed defendant stum- 
ble at  the foot of a bed and "surmised" that he had been drinking. 
She was concerned about decedent's leaving with defendant and 
she attempted to follow them. 

Shortly after decedent and defendant departed from dece- 
dent's home the automobile owned and operated by defendant 
overturned. Decedent died from injuries sustained in the accident. 
When the investigating officer arrived a t  the scene, defendant 
had a strong odor of alcohol on his breath. 

Decedent was nineteen years old a t  the time of her death. 
She had stopped attending school during her sophomore year in 
high school. She subsequently "picked up two credits" in summer 
school but was not attending school a t  the time of her death. She 
worked periodically as a waitress but did not hold a regular job 
and was unemployed a t  the time of her death. She lived at  home 
and her parents supported her. 

Six days before decedent's death she was hospitalized for 
drug overdose treatment. A urine drug screen showed evidence 
of alcohol, cocaine, amphetamines and methamphetamines. She 
had evidence of marks on her arms which were consistent with in- 
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travenous consumption of cocaine. She told her treating physician 
that she had been "using various types of drugs both injectable 
and orally and had been smoking marijuana approximately four or 
five years." Her parents told the physician that decedent "had 
been somewhat of a problem for four to five years with drug 
usage and alcohol." 

Decedent's funeral bill totalled $4,092.00. 

The evidence regarding decedent's low level of educational 
attainment, absence of regular employment, status of dependency, 
and history of alcohol and drug abuse was clearly relevant to a 
determination of her "present monetary value . . . to the persons 
entitled to receive the damages recovered." G.S. 28A-18-2k). The 
jury could conclude that these negative factors offset, to the ex- 
tent found, what decedent's present monetary value would have 
been in their absence. Our Supreme Court noted in Worthington 
that "trial judges . . . have traditionally exercised their discre- 
tionary power to grant a new trial in civil cases quite sparingly in 
proper deference to the finality and sanctity of the jury's find- 
ings." Worthington, 305 N.C. at  487, 290 S.E. 2d a t  605. In light of 
the evidence here, we cannot conclude that the trial court's deci- 
sion to defer to the finality and sanctity of the jury's findings was 
a manifest abuse of discretion or probably amounted to a substan- 
tial miscarriage of justice. We thus affirm the ruling. 

At oral argument counsel for defendant stipulated to the 
dismissal of defendant's cross appeal in the event we affirmed in 
plaintiffs appeal. Accordingly, defendant's cross appeal is dis- 
missed. 

In plaintiffs appeal, affirmed. 

In defendant's cross appeal, dismissed. 

Judges JOHNSON and EAGLES concur. 
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SHANE FOREST GUPTON, BY GEORGE EDWARD GUPTON, JR., GIAIL AND 
GEORGE EDWARD GUPTON, JR., INDIVIDUALLY V. SUE STANCIL Mc- 
COMBS AND WILLIAM F. McCOMBS DIBIA NORTH RIDGE 66 

No. 8410SC789 

(Filed 7 May 1985) 

Automobiles and Other Vehicles $ 90.7- sudden emergency -insufficient evidence 
for instruction 

In an action to recover for injuries to a seven-year-old child who was 
struck when he stepped into the path of defendant's vehicle, the trial court 
erred in instructing the jury on the doctrine of sudden emergency where the 
evidence showed that defendant's negligence helped create the emergency 
situation in that defendant saw the child standing on the side of the road but 
failed to sound her horn or to keep a vigilant lookout for the child. G.S. 
20-174(e). 

APPEAL by plaintiffs from Brewer, Judge. Judgment entered 
9 March 1984 in Superior Court, WAKE County. Heard in the 
Court of Appeals 15 March 1985. 

On 12 June  1982, plaintiff, Shane Forest Gupton, a seven- 
year-old child, was injured when he was struck by a pickup truck 
being operated by defendant, Sue Stancil McCombs (hereinafter 
Mrs. McCombs). His father, on behalf of Shane and individually, 
instituted this action seeking to recover damages arising out of 
Mrs. McCombs' alleged negligence and to recover for Shane's 
medical expenses. A t  the conclusion of trial, the jury found that  
Mrs. McCombs was not negligent. From a judgment entered upon 
the jury's verdict, plaintiffs appeal. 

Blanchard, Tucker, Twiggs, Earls  & Abrams, by Charles l? 
Blanchard and Irvin B. Tucker, Jr., for plaintiff appellants. 

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog, by 
Ronald C. Dilthe y and H. Lee Evans, Jr., for defendant appellees. 

JOHNSON, Judge. 

The dispositive issue on this appeal is whether the court 
erred in submitting an instruction on the doctrine of sudden 
emergency. For the following reasons, we conclude i t  did e r r  and 
award plaintiffs a new trial. 
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At approximately 3:45 p.m. on 12 June 1982, Mrs. McCombs 
was traveling east a t  approximately 30 to 35 miles per hour on 
Spring Forest Road, a two lane road, in Raleigh, North Carolina 
when she observed a boy, plaintiff Shane Gupton, standing on the 
side of the  road. When she saw the person was a child, she slowed 
down to  approximately 25 to 30 miles per hour. As she neared the 
child, she noticed that the boy was looking a t  the westbound traf- 
fic a s  if he was preparing to cross the street.  She assumed the 
boy would wait until she passed before crossing the street. In- 
stead, the  boy stepped into the path of her vehicle after the on- 
coming westbound vehicles had passed. There was a conflict in 
the  evidence as to whether Mrs. McCombs saw the boy step in 
front of her vehicle. At  the scene of the accident she gave a state- 
ment to the  investigating police officer in which she indicated 
that  she saw the boy step in front of her vehicle and that she 
swerved left in an unsuccessful attempt to avoid striking him. At 
trial, however, Mrs. McCombs testified that she did not see the 
boy step in front of her vehicle, but that  she first felt a thud or 
something striking the side of her vehicle and then she saw the 
boy. 

No visible marks were found on the side of Mrs. McCombs' 
vehicle. Two dents, however, were found around the right head- 
lights. Hair and fragments of human skin were found in these 
dents. 

The pavement was dry on the date of the accident. Mrs. Mc- 
Combs' view of the boy was unobstructed from a t  least 400 feet 
away. 

Mrs. McCombs did not sound her horn to  warn the boy of her 
presence or approach. 

The doctrine of sudden emergency states  that  one confronted 
with an emergency and compelled to act instantly to avoid a colli- 
sion or injury is not liable if he acts a s  a reasonable man might 
have done in such a situation, even though his action may later 
prove not t o  have been the wisest choice. Foy v. Bremson, 286 
N.C. 108, 209 S.E. 2d 439 (1974); Rodgers v. Carter, 266 N.C. 564, 
146 S.E. 2d 806 (1966). One cannot receive the benefit of the sud- 
den emergency doctrine, however, if the  emergency was caused, 
wholly or  in material part, by his negligence or wrongful act. Foy 
v. Bremson, supra. "One cannot, by his negligent conduct, permit 
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an emergency to arise and then excuse himself on the ground that 
he was called upon to act in an emergency." Brunson v. Gainey, 
245 N.C. 152, 156, 95 S.E. 2d 514, 517 (1956). Moreover, one is not 
entitled to an instruction on the doctrine of sudden emergency if 
the injury was not caused by defendant's actions after the 
emergency arose. Murchison v. Powell, 269 N.C. 656, 153 S.E. 2d 
352 (1967). 

A motorist owes a special duty to children on or near a road- 
way: 

The duty the law imposes upon a motorist who sees, or by 
the exercise of reasonable care should see, children on or 
near the highway has been frequently declared by this Court. 
He must recognize that children have less discretion than 
adults and may run out into the street in front of his ap- 
proaching automobile unmindful of the danger. Therefore, 
proper care requires a motorist to maintain a vigilant 
lookout, to give a timely warning of his approach, and to 
drive a t  such speed and in such a manner that  he can control 
his vehicle if a child, in obedience to a childish impulse, at- 
tempts to cross the street in front of his approaching 
automobile. (Citations omitted.) 

Wainwright v. Miller, 259 N.C. 379, 381, 130 S.E. 2d 652, 654 
(1963). Furthermore, G.S. 20-174(e) requires a motorist to exercise 
due care to avoid colliding with any pedestrian and to warn the 
pedestrian by sounding the horn when necessary. 

The evidence in the present case is uncontroverted that Mrs. 
McCombs never sounded her horn to warn the child of her ap- 
proach. Moreover, she failed to keep a vigilant lookout for the 
child as she testified that she failed to see the child step in front 
of her vehicle, that she was looking at  a tailgating vehicle, and 
that she was looking at  oncoming traffic. She also testified that 
she assumed the child would wait for the oncoming cars and her 
vehicle to pass before crossing the street. She, however, could not 
make such an assumption. Walker v. Byrd, 258 N.C. 62, 127 S.E. 
2d 781 (1962). By failing to sound her horn or to keep a vigilant 
lookout, Mrs. McCombs helped create the emergency situation. If 
she had sounded her horn, the child would have been made aware 
of her approach. If she had been maintaining a vigilant lookout, 
she could have seen the child step, or begin to step, in front of 



550 COURT OF APPEALS [74 

Branch Banking and Trust Co. v. Wright 

her. The court, therefore, erred in submitting a sudden emergen- 
cy instruction, and because the jury may have been misled or con- 
fused by the instruction, a new trial is necessary. Rodgers v. 
Carter, supra. 

Because we are  remanding this cause for a new trial, we 
need not consider plaintiffs' remaining assignments of error  as  
they may not recur a t  the new trial. 

New trial. 

Judges WHICHARD and EAGLES concur. 

BRANCH BANKING AND TRUST COMPANY v. BILLY J. WRIGHT AND MARY 
DIANNE WRIGHT 

No. 843SC848 

(Filed 7 May 1985) 

Divorce and Alimony 8 30- equitable dietribution-effect of deed of trust on en- 
tireties property executed by one spouse only 

The trial court erred by permanently enjoining plaintiff from foreclosing 
under a deed of trust  where the wife was awarded the marital home in an 
equitable distribution order and the husband had previously borrowed $48,000 
from plaintiff secured by a deed of trust on the marital home which the wife 
had neither signed nor consented to. The estate of a tenancy in common in- 
tervened between absolute divorce and award of title pursuant to equitable 
distribution and the wife took title in fee simple absolute subject to plaintiffs 
deed of trust  on the husband's one-half undivided interest. The wife was pro- 
tected from having received an inequitable share of the marital property by 
the .court's additional order that the husband bear sole financial responsibility 
for this deed of trust  and others on the property given without her consent. 
G.S. 50-20, G.S. 50-21(a). 

APPEAL by plaintiff from Freeman, Judge. Judgment entered 
2 May 1984 in Superior Court, CRAVEN County. Heard in the 
Court of Appeals 3 April 1985. 

Lee, Hancoclc, Lasi t ter  and King, b y  Moses D. Lasitter, for 
plaintiff appellant. 

Voemnan and Ward, b y  David P. Voemnan, for defendant a p  
pellees. 
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WHICHARD, Judge. 

This is an appeal from a judgment declaring that plaintiff has 
no interest in certain marital property awarded to defendant wife 
and enjoining plaintiff from foreclosing on said property. Defend- 
ants husband and wife owned a home as tenants by the entirety. 
On 3 December 1981 defendant husband borrowed $48,000 from 
plaintiff which was secured by a deed of trust on the property. 
Defendant wife neither signed nor consented to the note or the 
deed of trust. 

Defendants husband and wife were divorced on 5 May 1982. 
Pursuant to G.S. 50-20 and 50-21 an equitable distribution pro- 
ceeding was heard 6 May 1982. In an order distributing a busi- 
ness and other real and personal property, the court awarded the 
marital residence to defendant wife. The court decreed that "[tlhe 
husband shall save and hold the wife harmless, for any additional 
deeds of trusts [sic] allegedly made on the property by him 
without the consent and permission of the wife." 

Defendant husband deeded the marital residence to defend- 
ant wife on 9 July 1982. Upon default in the loan payments plain- 
tiff instituted foreclosure proceedings against the property on 16 
December 1982. In this declaratory judgment action the court con- 
cluded that plaintiff "acquired no interest or estate in the . . . 
property . . . upon which to foreclose . . . ." I t  therefore per- 
manently enjoined plaintiff from foreclosing under the deed of 
trust executed by defendant husband. 

Plaintiff appeals. We reverse. 

The issues are: the effect of a deed of trust on entireties 
property executed by one spouse when the marriage is ter- 
minated by an absolute divorce and the estate is converted by 
operation of law into a tenancy in common; and the effect on the 
creditor's interest in the property of an action for equitable 
distribution awarding the property to the non-debtor spouse. Both 
issues appear to be raised here for the first time. Lee, Tenancy 
b y  the Entirety in North Carolina, 41 N.C.  L. Rev. 67, 82 n. 81 
(1962) (questions effect of divorce on a mortgage executed by one 
spouse on entireties property). 

As to the first issue, 
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under the  laws of North Carolina, real property held by the 
entireties, unless the debt be joint, generally is not subject to 
the claims of the creditors of either party to the marriage. 
During coverture, neither party acting alone, may sell the 
land or  his or her interest in it, and creditors of the husband, 
alone, or  of the wife, may not levy upon the land or the single 
debtor's interest in it. 

Stubbs v. Hardee, 461 F. 2d 480, 482 (19'92) (citing Turlington v. 
Lucas, 186 N.C. 283, 119 S.E. 366 (1923), for a general discussion 
of the  entireties estate). See also Gas Co. v. Leggett,  273 N.C. 
547, 161 S.E. 2d 23 (1968). 

Upon divorce, however, a tenancy by the entirety is con- 
verted into a tenancy in common, each former spouse holding an 
undivided one-half interest. Kirstein v. Kirstein, 64 N.C. App. 191, 
193, 306 S.E. 2d 552, 553 (1983). See also Smith v. Smith, 249 N.C. 
669, 107 S.E. 2d 530 (1959). In a tenancy in common, a mortgage or 
deed of t rus t  executed by one tenant does not affect the title of 
the others. Bailey v. Howell, 209 N.C. 712, 715-16, 184 S.E. 476, 
479 (1936). The grantee of one tenant can take only that tenant's 
share and s tep  into that  tenant's shoes. Id. 

Here defendants owned the marital home as  tenants by the 
entirety. The husband executed a deed of t rust  on the property 
without t he  joinder or consent of his wife, t o  the extent of his 
common law interest. As long as the property remained in the en- 
tireties, the  lien of the deed of t rust  could neither encumber, in- 
terfere with, or defeat the wife's interest while she lived. Lee, 
supra, a t  90. Plaintiff thus could not exercise its foreclosure right 
until the  entireties property was converted into another form of 
estate. See  I n  re  Foreclosure of Deed of Trust, 303 N.C. 514, 519, 
279 S.E. 2d 566, 569 (1981). 

Defendants contend that,  because the court awarded the 
property to  defendant wife in an equitable distribution pro- 
ceeding, "the property went from tenan[cy] by the entirety prop- 
e r ty  to  the  vesting of title solely and exclusively in the wife." 
"There was never," defendants contend, "any estate  recognizable 
in the law upon which (plaintiff] could seek to  foreclose the deed 
of trust." We disagree. 



N.C.App.1 COURT OF APPEALS 553 

Branch Banking and Trust Co. v. Wright 

When defendants were divorced the tenancy by the entirety 
became a tenancy in common. Kirstein, 64 N.C. App. at  193, 306 
S.E. 2d a t  553. Thus, as of 5 May 1982, the date of the divorce 
decree, one-half of the property became subject to the claims of 
the creditors of either spouse individually. Stubbs, 461 F. 2d a t  
482. On divorce the lien of the deed of trust upon which plaintiff 
seeks to recover attached to defendant husband's one-half un- 
divided interest in the property. We thus hold that when the 
marital home was distributed pursuant to G.S. 50-20 defendant 
wife took title in fee simple absolute subject to plaintiffs deed of 
trust on defendant husband's one-half undivided interest. 

We find no authority for using the Equitable Distribution Act 
to defeat the rights of creditors. To the contrary, we discern a 
legislative intent that rights of creditors without notice be pro- 
tected in the equitable distribution of real property. See G.S. 
50-20(h). Classification of property-whether real or personal-as 
marital should not exempt it from the normal restrictions on its 
use, enjoyment, and disposition. Thus, for example, a party who is 
awarded the family car takes it subject to existing liens, whether 
or not the car was purchased and the debt incurred by the other 
party. 

While it is not argued here, we note that under the language 
of our statute which states that "equitable distribution of proper- 
ty shall follow a decree of absolute divorce" (emphasis added), 
G.S. 50-21(a), the estate of a tenancy in common of necessity in- 
tervenes between absolute divorce and award of title pursuant to 
equitable distribution when property was held by the entireties. 
This is so whether or not the divorce and the equitable distribu- 
tion occur in a single proceeding. 

While we hold that defendant wife has been awarded en- 
cumbered property, we note the court's additional order that 
defendant husband bear sole financial responsibility for this deed 
of trust and others on the property given without her consent. 
Defendant wife is thus protected from having received an inequi- 
table share of the marital property. 

Reversed. 

Judges JOHNSON and EAGLES concur. 
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JOSEPH C. McINTOSH v. BARBARA D. McINTOSH 

No. 8415DC546 

(Filed 7 May 1985) 

1. Divorce and Alimony 1 30- equitable distribution-requirements for stipula- 
tions 

The trial court erred in an action for divorce and equitable distribution by 
giving effect to the parties' oral stipulations relating to the distribution of the 
marital property without inquiring into the parties' understanding of the legal 
effect of their agreement or the terms of their agreement. Any agreement 
entered into by parties regarding the distribution of their marital property 
should be reduced to writing, duly executed and acknowledged; if oral stipula- 
tions are not reduced to writing it must affirmatively appear in the record 
that the trial court made contemporaneous inquiries of the parties a t  the time 
the stipulations were entered into, that the court read the terms of the stipula- 
tions to the parties, that the parties understood the legal effects of their 
agreement and the terms of the agreement, and that the parties agreed to 
abide by those terms of their own free will. G.S. 50-20(d). 

2. Divorce and Alimony 1 30- equitable distribution-determined before alimony 
The trial court in a divorce action erred by hearing the issue of alimony 

before the issue of equitable distribution. Equitable distribution when properly 
demanded must be granted upon the divorce decree being entered; if alimony 
and child support have not been previously awarded, equitable distribution 
must be made first. 

APPEAL by plaintiff from Washburn, Judge. Judgment en- 
tered 7 October 1983 in District Court, ALAMANCE County. Heard 
in the Court of Appeals 16 January 1985. 

Plaintiff, on 19 October 1982, commenced this action seeking 
an absolute divorce based on one year's separation. Defendant 
answered and filed a counterclaim seeking alimony, an equitable 
distribution of the marital property and counsel fees. The parties 
were granted an absolute divorce on 12 January 1983. Thereafter, 
on 5 April 1983, defendant's claim for alimony came on for trial. 
Before the jury returned a verdict, the parties entered into 
stipulations before the court, settling the alimony issue and 
agreeing to an equal distribution of the marital property. Pur- 
suant to the parties' stipulations, the trial court entered an order 
on 7 October 1983 dividing the marital property. From this order, 
plaintiff appeals. 
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Vernon, Vernon, Wooten, Brown & Andrews, P.A., by T. 
Randall Sandifer and Wile y P. Woo ten, for plaintiff appellant. 

Bryant, Drew, Cm'll & Patterson, P.A., by Victor S. Bryant, 
Jr., for defendant appellee. 

JOHNSON, Judge. 

[I] The threshold issue presented by this appeal is whether the 
trial court erred in giving legal effect to the parties' oral stipula- 
tions relating to the distribution of their marital property. The 
parties stipulated as follows: (1) that all property owned by them 
a t  the time they separated was marital property; (2) that the 
marital property was to be divided equally; (3) that the marital 
property was to be valued as of the date of their divorce; and (4) 
that they would each bear their own expense and costs of the pro- 
ceedings. The parties were willing to leave the actual division of 
their property to the court, if necessary. 

The parties' stipulations were informally dictated to the 
court reporter a t  a hearing to determine the amount of alimony to 
be awarded, if any. No inquiry was made by the court into the 
parties' understanding of the legal effect of their agreement or 
the terms of their agreement. The stipulations were not reduced 
to writing nor were they acknowledged by the parties as ac- 
curately reflecting their agreement. We believe that the failure of 
the trial court to make such inquiries and/or the parties' failure to 
reduce the stipulations to writing is inadequate to protect or 
safeguard the rights of the parties. We find support for this belief 
in G.S. 50-20(d). 

G.S. 50-20(d) states: 

Before, during or after marriage the parties may by written 
agreement, duly executed and acknowledged in accordance 
with the provisions of G.S. 52-10 and 52-10.1, or by a written 
agreement valid in the jurisdiction where executed, provide 
for distribution of the marital property in a manner deemed 
by the parties to be equitable and the agreement shall be 
binding on the parties. 

We believe this section was enacted to insure against fraud 
and overreaching on the part of one of the spouses. I t  has often 
been stated that, "[tlhe relationship between husband and wife is 
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the most confidential of all relationships, and transactions be- 
tween them, to be valid, must be fair and reasonable. . . . To be 
valid, 'a separation agreement must be untainted by fraud, must 
be in all respects fair, reasonable and just, and must have been 
entered into without coercion or the exercise of undue influence, 
and with full knowledge of all the circumstances, conditions, and 
rights of the contracting parties.' " Johnson v. Johnson, 67 N.C. 
App. 250, 255, 313 S.E. 2d 162, 165 (1984) (quoting Eubanks v. 
Eubanks, 273 N.C. 189,195-96, 159 S.E. 2d 562, 567 (1968) 1. Courts 
have thrown a cloak of protection about separation agreements 
and made i t  their business, when confronted, to see that they are 
arrived a t  fairly and equitably. Id. 

We believe the same scrutiny which is applied to separation 
agreements must also be applied to stipulations entered into by a 
husband and a wife regarding the distribution of their marital 
property. Any agreement entered into by parties regarding the 
distribution of their marital property should be reduced to 
writing, duly executed and acknowledged. If, as in the case sub 
judice, oral stipulations are not reduced to writing it must affirm- 
atively appear in the record that the trial court made contem- 
poraneous inquiries of the parties at  the time the stipulations 
were entered into. I t  should appear that the court read the terms 
of the stipulations to the parties; that the parties understood the 
legal effects of their agreement and the terms of the agreement, 
and agreed to abide by those terms of their own free will. 

This procedure is not to discourage parties from entering 
into stipulations regarding the distribution of their marital prop- 
erty a t  a hearing for equitable distribution. On the contrary, we 
follow the trend of the case law in North Carolina that en- 
courages stipulations because they tend to simplify, shorten, or 
settle litigation as well as save costs to the parties. Rickert v. 
Rickert, 282 N.C. 373, 193 S.E. 2d 79 (1972). This procedure is to 
insure that each party's rights are protected and to prevent fraud 
and overreaching on the part of either spouse. 

[2] We also note the trial court's error in hearing the issue of 
alimony before hearing the issue of equitable distribution. Equi- 
table distribution, when properly demanded, must be granted 
upon the divorce decree being entered; and if alimony and child 
support have not been previously awarded, equitable distribution 
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must be made first. Capps v. Capps, 69 N.C. App. 755, 318 S.E. 2d 
346 (1984). 

The judgment of the trial court is vacated and the case re- 
manded for hearing consistent with this opinion. 

Vacated and remanded. 

Judges EECTON and MARTIN concur. 

MICHAEL ANTHONY ESTRADA v. STEVEN J. BURNHAM 

No. 8415SC664 

(Filed 7 May 1985) 

Rules of Civil Procedure 61 41- voluntary dismissal before service attempted on 
defendant 

By filing his complaint, having summons issued, and taking a voluntary 
dismissal two minutes later, plaintiff tolled the statute of limitations and effee- 
tively obtained the one year extension within which to  commence a new action 
based on the same claim pursuant to G.S. 1A-1, Rule 41(a)(l) even though no 
service on defendant was attempted. 

APPEAL by plaintiff from Walker, Judge. Order entered 5 
April 1984 in Superior Court, ORANGE County. Heard in the Court 
of Appeals 12 February 1985. 

The sole question presented on this appeal is whether the 
court erred in granting defendant's motion to dismiss pursuant to 
Rule 12(b)(6) on the basis that the action was barred by the three 
year statute of limitations. 

McCain & Essen, by Grover C. McCain, Jr., and Jeff Erick 
Essen, for plaintiff-appellant. 

Yates, Fleishman, McLamb & Weyher, by Joseph W. Yates, 
111 and Barbara B. Weyher, for defendant-appellee. 

PARKER, Judge. 

On 18 June 1982, a t  4:28 p.m., a complaint styled "Michael 
Anthony Estrada v. Steven J. Burnham" was filed in Durham 
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County Superior Court, and a civil summons was issued. The com- 
plaint alleged that defendant was negligent in his care and treat- 
ment of plaintiff during a 17 June 1979 through 7 July 1979 
hospitalization a t  North Carolina Memorial Hospital, and that as  a 
proximate result of defendant's negligence, plaintiff had to 
undergo amputation of his left leg and sustained medical ex- 
penses, lost wages, and pain and suffering. Two minutes after the 
complaint was filed, a t  4:30 p.m., plaintiff filed a Notice of 
Dismissal, voluntarily dismissing the action without prejudice pur- 
suant to G.S. 1A-l, Rule 41(a)(l). 

On 16 June 1983 plaintiff filed his complaint in this action 
against defendant alleging injuries resulting from defendant's 
negligence during the same 17 June 1979 through 7 July 1979 
hospitalization. Defendant was properly served with process and 
filed a motion to dismiss which is the issue on this appeal. 

General Statute 1A-1, Rule 41 provides: 

(a) Voluntary Dismissal; effect thereof. 

(1) By Plaintiff; by Stipulation.- Subject to the provi- 
sions of Rule 23M and of any statute of this State, an action 
or any claim therein may be dismissed by the plaintiff with- 
out order of court (i) by filing a notice of dismissal a t  any 
time before the plaintiff rests his case, or; (ii) by filing a 
stipulation of dismissal signed by all parties who have ap- 
peared in the action. Unless otherwise stated in the notice of 
dismissal or stipulation, the dismissal is without prejudice, 
except that a notice of dismissal operates as  an adjudication 
upon the merits when filed by a plaintiff who has once dis- 
missed in any court of this or any other state or of the 
United States, an action based on or including the same 
claim. If an action commenced within the time prescribed 
therefor, or any claim therein, is dismissed without prejudice 
under this subsection, a new action based on the same claim 
may be commenced within one year after such dismissal un- 
less a stipulation filed under (ii) of this subsection shall 
specify a shorter time. 

There is no contention by defendant that the original com- 
plaint was not timely filed. Rather, defendant asserts that plain- 
tiff must serve or attempt service upon defendant before plaintiff 
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can benefit from the "saving" provision of Rule 41(a) allowing an 
action t o  be refiled within one year after a voluntary dismissal. 
We do not agree. 

Rule 41(a) does not require that  plaintiff attempt service 
upon defendant before plaintiff can voluntarily dismiss his action. 
Nor does Rule 41(a) limit the reasons why plaintiff may take a 
voluntary dismissal. Rule 3 of the Rules of Civil Procedure pro- 
vides that  an action is commenced by filing a complaint. The com- 
mencement of an action normally tolls the statute of limitations. 

This Court has previously held that  once an action is timely 
filed, the giving of a notice of voluntary dismissal gives plaintiff 
an extension of time beyond the  general statute of limitation and 
allows plaintiff an additional year from the date the notice was 
given to  refile an action based on the same claim. Freight Lines v. 
Pope, Flynn & Go., 42 N.C. App. 285, 256 S.E. 2d 522 (1979); 
Whitehurst v. Transportation Co., 19 N.C. App. 352, 198 S.E. 2d 
741 (1973); See also Hailslip v. Riggs, 534 F. Supp. 95 (W.D.N.C. 
1981). 

Defendant contends that  the cases of Adams v. Brooks, 73 
N.C. App. 624, 327 S.E. 2d 19 (19851, Wheeler v. Roberts, 45 N.C. 
App. 311, 262 S.E. 2d 829 (1980) and Hall v. Lassiter, 44 N.C. App. 
23, 260 S.E. 2d 155 (1979), a re  controlling on the issue. These 
cases a r e  distinguishable for the reason that plaintiffs in these 
cases failed to  keep their original actions "alive." In Wheeler and 
Hall, the original actions had already been discontinued by opera- 
tion of law under Rule 4(e) a t  the time plaintiff attempted to  take 
a voluntary dismissal. The attempted voluntary dismissal was a 
nullity, and the one year extension under Rule 41(a) was not avail- 
able. In the instant case, the original action was "alive" a t  the 
time of plaintiff's voluntary dismissal. Before plaintiff took his 
voluntary dismissal, no time period had lapsed during which plain- 
tiff was required by the Rules of Civil Procedure to  take further 
steps t o  keep his action viable. Plaintiff's original action ended 
when he filed his notice of voluntary dismissal. 

By filing his complaint, having the summons issued, and tak- 
ing the voluntary dismissal without prejudice, plaintiff tolled the 
s tatute  of limitations and effectively obtained the one year exten- 
sion within which to  commence a new action based on the same 
claim pursuant to Rule 41(a)(l). 
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While the result may be harsh as to defendant because de- 
fendant is left subject to suit without notice for an additional 
year, modification, if any, of the Rules of Civil Procedure is within 
the province of the Legislature. 

Defendant's contentions regarding Rule 11 are, in our judg- 
ment, inapplicable to the facts of this case. 

The judgment appealed from is 

Reversed. 

Judges ARNOLD and EAGLES concur. 

GENEVA COWART, EMPLOYEE, PLAINTIFF V. SKYLINE RESTAURANT, 
EMPLOYER, AND AETNA CASUALTY & SURETY COMPANY, CARRIER, DE- 
FENDANTS 

No. 8410IC792 

(Filed 7 May 1985) 

Master and Servant Q 77.1- change of condition within two years of last payment 
-insufficient evidence 

The record did not support the Industrial Commission's finding that plain- 
tiff had a substantial change of condition within two years of the last and final 
payment of compensation where the  Commission based i ts  finding on the 
testimony of plaintiffs treating physician, who examined plaintiff more than 
two years and seven months after the last payment and testified that  she had 
a change of condition, but did not testify as  to  when it occurred. 

Judge WELLS dissenting. 

APPEAL by defendants from opinion and award of the North 
Carolina Industrial Commission entered 16 February 1984. Heard 
in the Court of Appeals 1 April 1985. 

This is a worker's compensation proceeding wherein plain- 
tiffs attorney, by letter dated 13 April 1981, notified the Commis- 
sion that plaintiff wished to reopen her case for further review 
because of a substantial change in condition since the last pay- 
ment of compensation to her on 7 November 1979. 
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On 4 May 1983 Deputy Commissioner Winston L. Page, Jr., 
after a hearing conducted on 16 June 1982, entered an opinion 
and award wherein he made a finding and conclusion that  plaintiff 
had not "sustained a substantial change in her condition within 
two years of November 7, 1979, the date she last received com- 
pensation." 

On appeal, the Full Commission, Chairman Stephenson dis- 
senting, made a finding and conclusion that 

Plaintiff sustained a substantial change in her condition 
for the worse within two years of the date she last received 
compensation. She is entitled to compensation a t  the rate of 
$100.00 a week for 60 weeks for the 20 percent increase in 
her permanent partial disability of the back. 

From an order requiring defendants to pay additional com- 
pensation in accordance with the conclusion set out above, defend- 
ants appealed. 

Stepp, Groce & Cosgrove, b y  Edwin R. Groce, for plaintiff, 
appellee. 

Russell & Greene, P.A., b y  J. William Russell, for defend- 
ants, appellants. 

HEDRICK, Chief Judge. 

The determinative question raised by this appeal is whether 
the Full Commission's finding of fact, labeled a conclusion of law, 
that the plaintiff had a substantial change of condition within two 
years of the last and final payment of compensation, is supported 
by any evidence in the record. We hold that it is not. Indeed, the 
evidence in the record compels the finding that plaintiff did not 
have a substantial change of condition within two years of the 
last and final payment of compensation. 

The Commission obviously based its ultimate finding on the 
testimony of Dr. McConnachie, plaintiffs treating physician. We 
realize that, based on his examination of the plaintiff one day be- 
fore the hearing and more than two years and seven months after 
the final payment of compensation, Dr. McConnachie testified that 
plaintiff had a change of condition; he did not, however, testify as 
to when such change occurred. Moreover, the same doctor wrote 
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a let ter  to defendant Aetna on 17 December 1981 stating that  
"Mrs. Cowart has not had a change in her condition." We point 
out that  all of this occurred more than two years after the  final 
payment of compensation. 

In our opinion, no construction of the evidence contained in 
this record yields any support for the Commission's ultimate find- 
ing and conclusion. The decision of the Full Commission, dated 22 
February 1984, must be reversed and the proceeding remanded to 
the  North Carolina Industrial Commission for the entry of an 
order dismissing plaintiffs claim for further compensation. 

Reversed and remanded. 

Judge MARTIN concurs. 

Judge WELLS dissents. 

Judge WELLS dissenting. 

Implicit in the majority opinion is the requirement that plain- 
t i f f s  change of condition must have actually occurred within two 
years of her final payment of compensation. In my opinion, the 
cases over the  years reflect a requirement that  when an injured 
worker seeks to establish a right t o  additional compensation 
based on a change of condition, the right must be asserted within 
two years of the last payment of compensation, but I have found 
no case which holds or even suggests that  the worker must estab- 
lish that  the change of condition actually occurred within two 
years. Logically, once the claim is timely asserted, a worker 
should be as  entitled to compensation for whatever degree of ad- 
ditional disability he may establish up to  the  time of hearing on 
his claim. In this case, Dr. McConnachie's testimony established 
that  plaintiff suffered a change of condition for the worse within 
two years of her last payment of compensation. 

For these reasons, I respectfully dissent and vote to affirm 
the Commission's award. 
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BETTY M. HUSTEAD v. ROSE'S STORES, INC. 

No. 8412SC830 
(Filed 7 May 1985) 

Negligence 8 57.10- sandals tied together - fd by customer - negligence by store 
Plaintiffs forecast of evidence was sufficient to support an inference that 

plaintiffs injury was proximately caused by the negligence of defendant store 
and did not establish contributory negligence by plaintiff as a matter of law 
where i t  tended to show: defendant offered for sale sandals tied together in 
pairs so that anyone trying them on had limited mobility; as plaintiff tried on a 
pair of sandals, she was startled by defendant's clerk who was fast ap- 
proaching her; in an effort to avoid a collision with defendant's clerk, plaintiff 
tried to move but was thrown off balance because her feet were hobbled by 
the sandals; and as a consequence plaintiff fell and was injured. 

APPEAL by plaintiff from Preston, Judge. Judgment entered 
12 June 1984 in Superior Court, CUMBERLAND County. Heard in 
the Court of Appeals 3 April 1985. 

This is a civil action wherein plaintiff seeks damages for in- 
juries caused by the alleged negligence of defendant. The trial 
court granted defendant's motion for summary judgment from 
which plaintiff appealed. 

Cooper, Davis & Eaglin, by Paul B. Eaglin, for plaintiff, a p  
pellant. 

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog, by 
Patricia L. Holland for defendant, appellee. 

HEDRICK, Chief Judge. 

Plaintiff contends that the trial court erred in granting de- 
fendant's motion for summary judgment. The pleadings, deposi- 
tions and interrogatories on file disclose the following: On 2 June 
1982 plaintiff and her granddaughter went shopping at  the Rose's 
store, Westwood Mall, Fayetteville. Plaintiff was looking for a 
pair of beach sandals, so after entering the store she walked to 
the shoe department. In the shoe department there was a table of 
plastic molded sandals tied together in pairs. As she stood in the 
aisle in front of the table, plaintiff picked up a pair of tied sandals 
and tried them on. While she was standing in the aisle with the 
sandals on she heard her granddaughter warn, "[wlatch out, 
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Grandma." Plaintiff turned and saw a store clerk with a box in 
her hands hurrying down the aisle toward her. Plaintiff, forget- 
ting that her feet were hobbled by the tied sandals, attempted to 
move out of the clerk's way. Plaintiff lost her balance and fell, hit- 
ting her hand on the corner of the table. As a result of her fall, 
plaintiff suffered injury to her right hand manifested by pain and 
loss of function. Plaintiff stated that she did not see any chairs in 
the area where she could have sat and tried on the sandals. 

The depositions of the Rose's clerks involved in the incident 
differ only in minor part from the testimony of plaintiff. Barbara 
R. Lewis, the clerk who passed plaintiff in the aisle before plain- 
tiff fell, testified in her deposition that she approached plaintiff in 
the aisle walking at  a slow pace and carrying a box of hangers. 
When she was about two or three feet away from plaintiff Ms. 
Lewis testified that she stopped and said "excuse me." After she 
excused herself the clerk walked on but turned and looked when 
she heard a noise behind her. Ms. Lewis said it appeared that 
plaintiff had grabbed a shelf and had her balance so the clerk con- 
tinued on her way. 

Summary judgment is rarely appropriate in negligence ac- 
tions because ordinarily the jury has the duty to apply the rea- 
sonably prudent person standard of care to the facts presented. 
Bernick v. Jurden, 306 N.C. 435, 293 S.E. 2d 405 (1982). The non- 
movant is entitled to any reasonable inference in his favor to be 
drawn from the evidence. Summary judgment should be denied if 
those inferences suggest different material conclusions. Wilson 
Brothers v. Mobil Oil, 63 N.C. App. 334, 305 S.E. 2d 40, disc. rev. 
denied, 309 N.C. 634, 308 S.E. 2d 718, 719 (1983). See also Nor- 
wood v. Sherwin-Williams Co., 303 N.C. 462, 279 S.E. 2d 559 
(1981); Rappaport v. Days Inn, 296 N.C. 382, 250 S.E. 2d 245 
(1979). 

Here the evidence available to the court at  the hearing on 
the motion for summary judgment gives rise to a reasonable in- 
ference suggesting that Rose's negligence proximately caused 
plaintiffs injury. The evidence also is sufficient to raise an in- 
ference that plaintiffs contributory negligence was a proximate 
cause of her injury, but the evidence is not sufficient for us to 
hold as a matter of law that plaintiffs claim was barred by her 
own contributory negligence. Plaintiff, the non-movant, has shown 
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that 1) defendant presented for sale a table of sandals that were 
tied together in pairs so that anyone trying them on had limited 
mobility; 2) as plaintiff tried on the sandals she was startled by 
defendant's clerk who was fast approaching; 3) in an effort to 
avoid a collision with defendant's clerk, plaintiff tried to move but 
was thrown off balance because her feet were hobbled by the san- 
dals; and 4) as  a consequence plaintiff fell and was injured. On the 
foregoing evidence reasonable men could differ as to whether 
defendant was negligent through its clerk and by tying the san- 
dals together and its negligence was the proximate cause of plain- 
tiffs injury or whether plaintiff was contributorily negligent in 
trying on the tied sandals as she stood in the aisle. I t  is for the 
jury to resolve these genuine issues of material fact. We there- 
fore reverse the judgment of the trial court and remand this case 
for trial. 

Reversed and remanded. 

Judges WELLS and MARTIN concur. 

STATE OF NORTH CAROLINA v. CURTIS S. CROUCH 

No. 8412SC1006 

(Filed 7 May 1985) 

Criminal Law O 143.7- probation revocation-inability to comply with conditions- 
counsel's statements not evidence 

The trial court was not under a duty to make specific findings with 
respect to defendant's alleged inability to comply with the terms of his proba- 
tion where defendant's position was related through the statements of his 
counsel. Counsel's statements were not competent evidence; the burden is on 
defendant to present competent evidence of his inability to comply. G.S. 
15A-1345(c), G.S. 8C-1, Rule of Evidence 1101 (Cum. Supp. 1983). 

APPEAL by defendant from Preston, Judge. Judgment en- 
tered 24 May 1984 in CUMBERLAND County Superior Court. Heard 
in the Court of Appeals 3 April 1985. 

Defendant was convicted of sale and delivery of a controlled 
substance. On 12 October 1981, the trial court entered a judgment 
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committing defendant to not less than one nor more than three 
years imprisonment, suspended the sentence and imposed condi- 
tions of probation. The terms of the probation judgment which 
are relevant to this appeal are: 

(g) Report to the probation officer at  reasonable times 
and in a reasonable manner, as directed by the court or the 
probation officer. 

(n) Monies totalling $336.00 are to  be paid into the Office 
of the Cumberland County Clerk of Superior Court under 
supervision of Probation a t  the rate of not less than $25.00 
per month with first payment due on or before November 12, 
1981 and each month thereafter until paid in full. 

On 16 June 1983, defendant's probation officer filed a probation 
violation report in which he alleged that defendant had not 
reported to him on a monthly basis and that defendant had failed 
to make payments to the clerk of court as required. 

A revocation hearing was held on 21 May 1984. Defendant's 
counsel stipulated that the allegations in the probation violation 
report were true, but defendant's counsel made representations 
to the court that the defendant had justifiable reasons for failing 
to comply. The court entered a judgment finding that defendant 
had willfully and without lawful excuse violated the terms of the 
probation judgment, revoked defendant's probation and commit- 
ted defendant to the three year prison term imposed at  defend- 
ant's trial. 

Defendant appealed. 

Attorney General Lacy H. Thornburg, by Assistant Attorney 
General Thomas H. Davis, Jr., for the State. 

K. Douglas Barfield for defendant. 



N.C.App.1 COURT OF APPEALS 567 

- - 

State v. Crouch 

WELLS, Judge. 

By his single assignment of error, defendant contends that 
the trial court erred by revoking his probation. He argues that 
the court failed to make proper findings of facts to support its 
finding and conclusion that defendant's failure to comply with the 
terms of probation was willful or without lawful excuse. We do 
not agree. 

Essentially, defendant's argument is to  the effect that his evi- 
dence tended to establish defendant's inability to comply with the 
terms of his probation, and that the trial court's judgment fails to 
make the finding necessary to resolve the issue raised by that 
evidence. 

In State v. Young, 21 N.C. App. 316, 204 S.E. 2d 185 (19741, 
this court held that where a defendant has presented competent 
evidence of his inability to comply with the terms of his proba- 
tion, he is entitled to have that evidence considered and evaluat- 
ed before the trial court can properly order revocation. Accord 
State v. Sellars, 61 N.C. App. 558, 301 S.E. 2d 105 (1983); State v. 
Smith, 43 N.C. App. 727,259 S.E. 2d 805 (1979). See also N.C. Gen. 
Stat. § 15A-1345 (1983). In Young, this court also made it clear 
that the burden is on the defendant to present competent 
evidence of his inability to comply; and that otherwise, evidence 
of defendant's failure to comply may justify a finding that defend- 
ant's failure to comply was willful or without lawful excuse. I t  is 
this requirement that defendant failed to meet in this case. 

Defendant presented no evidence. His position with respect 
to his inability to comply was related through the statements of 
his counsel. We hold that counsel's statements were not compe- 
tent evidence, and that the trial court was not, therefore, under a 
duty to make specific findings with respect to defendant's alleged 
inability to comply. In reaching this position, we are aware that 
G.S. 5 15A-1345(c) provides that formal rules of evidence do not 
apply a t  revocation hearings. See also N.C. Gen. Stat. 5 8C-1, 
Rule of Evidence 1101 (Cum. Supp. 1983). Our review of repre- 
sentative cases discloses no circumstances where statements of 
counsel have been treated as evidence, while the cases repeatedly 
state that the findings and conclusions of the trial court in such 
hearings must be based on competent evidence. 
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Defendant having stipulated that the allegation as to his pro- 
bation violations were true, and having presented no evidence as 
to his inability to comply with the terms of his probation, the 
judgment of the trial court must be and is 

Affirmed. 

Chief Judge HEDRICK and Judge MARTIN concur. 

JACK A. LONDON, ADMINISTRATOR OF THE ESTATE OF MARTY ALLEN LONDON, 
DECEASED V. TIMOTHY RAY TURNMIRE 

No. 8425SC961 

(Filed 7 May 1985) 

1. Witnesses 8 4.1- impeachment-witness's complaint not prior inconsistent 
statement 

In a wrongful death action arising out of an automobile accident, cross- 
examination of deceased's mother about a complaint she filed as guardian ad 
litem for her minor daughter in which she alleged that both deceased and 
defendant were negligent in causing the accident was not proper for impeach- 
ment under the theory of prior inconsistent statements where the witness's 
testimony dealt only with damages and not with how the accident occurred. 

2. Witnesses 8 4.1 - impeachment - inconsistent statement of another 
A witness may not be impeached by an inconsistent statement of another. 

APPEAL by plaintiff from Davis, James C., Judge. Judgment 
entered 16 May 1984 in Superior Court, BURKE County. Heard in 
the Court of Appeals 18 April 1985. 

This is a wrongful death action arising out of the death of 
Marty Allen London in an automobile accident involving cars 
driven by the deceased and the defendant. The defendant counter- 
claimed seeking damages for personal injuries. The evidence of- 
fered at  trial tended to show that on 7 March 1982, a head-on 
collision occurred between the parties' vehicles in the deceased's 
lane of travel. The evidence as to what occurred immediately 
preceding the collision was in sharp conflict. The plaintiffs ver- 
sion of what occurred was told by the deceased's sister, Melissa 
Blackburn, a passenger in his vehicle. She testified that the vehi- 
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cle driven by the defendant swerved into the deceased's lane of 
traffic and that in spite of attempted evasive action on the part of 
the deceased the collision occurred. The defendant's evidence was 
that as  he approached the vehicle driven by the deceased, the 
vehicle swerved into his lane, and that when he slammed on his 
brakes to attempt to avoid the deceased he slid into the other 
lane of traffic striking the deceased head-on. The jury found that 
neither the deceased nor the defendant was negligent. Based 
upon this verdict the court entered a judgment denying recovery 
to both parties. From this judgment, plaintiff appealed. 

Byrd, Byrd, Ervin, Blanton, Whisnant & McMahon, by Rob- 
ert B. Byrd and Sam J.  Ervin, IV and Todd, Vanderbloemen & 
Respess, by James R. Todd, Jr., for plaintiff appellant. 

Patton, Starnes, Thompson & Aycock by Thomas M. Starnes, 
for defendant appellee. 

ARNOLD, Judge. 

[I] The issue which is dispositive of this appeal is whether the 
trial court erred by allowing the defendant to cross-examine 
Pearline G. London, the deceased's mother, regarding allegations 
which the witness, acting as guardian ad litem for her daughter, 
made against the deceased in another action. Believing that  this 
action was error, we award the plaintiff a new trial. 

At trial the plaintiff offered evidence from Mrs. London 
which was designed to establish the damages which were caused 
by the deceased's death. On cross-examination the defendant was 
able to show, over plaintiffs objection, that the witness, as guard- 
ian ad litem for her minor daughter, had also signed a complaint 
in which she alleged that both the deceased and Turnmire were 
negligent in causing this accident. The court also allowed the 
defendant to introduce that complaint into evidence. From the 
record i t  appears that the court permitted this line of cross- 
examination upon the theory that this evidence might be used t o  
impeach Mrs. London. 

In North Carolina a witness's credibility may be attacked on 
cross-examination by showing inter alia prior bad acts, a bad 
moral character, a mental o r  physical condition affecting her 
memory, perception or veracity, or by evidence that the witness 
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has made other statements inconsistent with her testimony a t  
trial. See generally 1 Brandis on North Carolina Evidence 99 38, 
42 (1982). The only one of these reasons which could possibly 
support the trial court's rulings allowing this line of cross- 
examination would be to impeach by a prior inconsistent state- 
ment, I t  is the general rule that a party may cross-examine a 
witness about statements which have been made either orally or 
in writing when those statements conflict with any portion of the 
witness's testimony. State  v. Penley, 277 N.C. 704,178 S.E. 2d 490 
(1971); 1 Brandis on North Carolina Evidence 5 46 (1982). In this 
case, however, the evidence of the  prior suit which was elicited 
on cross-examination in no way contradicted the testimony which 
Mrs. London previously had given. The evidence which Mrs. Lon- 
don had given prior to the cross-examination did not deal with 
how the accident occurred but had instead focused on the dam- 
ages which were caused by her son's death. Thus, it was improper 
t o  permit this line of questioning to impeach Mrs. London under 
the theory of prior inconsistent statements. 

[2] The defendant also argues that  this line of questioning was 
proper to impeach the credibility of Melissa Blackburn. This argu- 
ment is without merit since a person may not be impeached by an 
inconsistent statement of another. See 1 Brandis on North Caro- 
lina Evidence 5 46 (1982). Thus, we find that  it was error t o  allow 
cross-examination regarding the prior complaint. 

Having found error i t  must now be determined whether the 
error  was prejudicial. We cannot say that  the jury's verdict was 
not influenced by the admission of the improper evidence, there- 
fore, we find that the erroneous admission constituted prejudicial 
error. For the above stated reasons we award the plaintiff a 

New trial. 

Judges PHILLIPS and COZORT concur. 
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STATE O F  NORTH CAROLINA v. CARROLL NORMAN LANEY 

No. 8427SC818 

(Filed 7 May 1985) 

1. Criminal Law S 138- aggravating factor-explanatory note at bottom of form 
The trial judge intended to find only one aggravating factor where he 

placed three asterisks on the factors in aggravation and mitigation of punish- 
ment form beside the finding for an offense committed against law enforce- 
ment, judicial, or other officials, including witnesses, and noted a t  the bottom 
of the page that defendant had shot his wife, a witness against him. 

2. Criminal Law 1 138- aggravating factor - shooting of witness- evidence suffi- 
cient 

The evidence was sufficient to permit the trial court to find by a 
preponderance of the evidence that defendant's offense was committed against 
a witness against him while engaged in the performance of her official duties 
or because of the exercise of her official duties where the evidence showed 
that the shooting occurred in close proximity to defendant's conviction in a 
trial in which his wife had been the sole witness against him; that in the set- 
ting of that trial he made veiled references to "doing something" to his wife; 
and that while he had threatened and harassed her on numerous prior occa- 
sions, he made a life-threatening assault upon her only in the immediate wake 
of that trial. 

APPEAL by defendant from Gaines, Judge. Judgment entered 
22 March 1984 in Superior Court, GASTON County. Heard in the 
Court of Appeals 8 March 1985. 

Defendant appeals from a judgment of imprisonment entered 
upon his conviction of assault with a deadly weapon with intent to  
kill inflicting serious injury upon his wife. 

Attorney General Edmisten, by Assistant Attorney General 
Floyd M. Lewis, for the State. 

Rowel1 C. Cloninger, Public Defender, for defendant ap- 
pellant. 

WHICHARD, Judge. 

Defendant contends only that  the court e r red  in sentencing 
him t o  a term of imprisonment in excess of t he  presumptive. We 
find no error.  
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[I] The court marked the following on the form entitled "Felony 
Judgment Findings of Factors in Aggravation and Mitigation of 
Punishment": 

5. The offense was committed against a present or former: 
law enforcement officer, employee of the Department of Cor- 
rection, jailer, fireman, emergency medical technician, am- 
bulance attendant, justice or  judge, clerk or assistant or 
deputy clerk of court, magistrate, prosecutor, juror, or 
witness against the  defendant, while engaged in the perform- 
ance of his official duties or  because of the exercise of his of- 
ficial duties. 

Three asterisks appear beside this finding on the printed form, 
and a t  the bottom of the form the following appears beside three 
asterisks: "That immediately prior to the District Court trial, the 
defendant made veiled threats  directed toward Frances Houser 
Laney, his wife, and after the trial the witness was shot while in 
an automobile a t  a shopping center where she drove on the way 
home from court." Defendant argues that  the court found two 
separate factors in aggravation: the factor referred to  by the 
language under "5" and the factor referred to a t  the asterisks a t  
the bottom of the form. Defendant argues further that  this was 
error  because (1) the  separate factors were supported by the 
same evidence and (2) the second factor, i.e., the one a t  the bot- 
tom of the form, was not reasonably related to the purposes of 
sentencing. 

We find the language a t  the bottom of the form explanatory 
of the finding numbered "5." I t  clearly was neither intended nor 
treated as  a separate factor in aggravation. These contentions are 
without merit. 

[2] Defendant contends the evidence was insufficient to prove 
the single aggravating factor found, viz, that  the offense was com- 
mitted against a witness against defendant while engaged in the 
performance of her official duties or because of the exercise of 
her official duties. The basis of his argument is that the State  was 
unable to show by the preponderance of the evidence that  defend- 
ant shot his wife because she was a witness against him. 

The record establishes the following: 
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Defendant and his wife had been separated for approximately 
fourteen months before the shooting. During this period defend- 
ant had threatened and harassed his wife on numerous occasions. 
The threats generally related to what would happen to  her if she 
did not come back to him. He had on prior occasions threatened to 
kill her. 

On 17 January 1984 defendant was convicted of assault on a 
female and damage to personal property. His wife was the only 
witness against him. Shortly before the trial commenced defend- 
ant asked his mother-in-law to "go out in the hall and talk to 
him." In that conversation he raised the possibility of reconcilia- 
tion with his wife. In response to his mother-in-law's expressions 
of doubt about such prospects, defendant stated: "I'm not going to  
have a suspended sentence. I'll just take an active." He also 
stated: "Do you think a suspended sentence would keep me from 
doing something to her if I wanted to?" 

Defendant's wife and her parents left the courtroom a t  ap- 
proximately 12:15 p.m. Defendant had left shortly before. The 
wife and parents went from the courthouse to a restaurant for 
lunch. They then went directly to a shopping center. As they 
looked for a parking space defendant's wife observed that defend- 
ant was following them. They made an effort to elude him, but he 
caught them and started shooting. He then jumped out of his car, 
pointed his gun "right at" his wife, and said, "Is she dead? Is she 
dead? If she's not, I'm going to shoot her again because I prom- 
ised her I'd kill her." 

This evidence shows: that the shooting occurred in close 
proximity to defendant's conviction in the trial in which his wife 
had been the sole witness against him; that in the setting of that 
trial he made veiled references to "doing something" to his wife; 
and that while he had threatened and harassed her on numerous 
prior occasions, he made a life-threatening assault upon her only 
in the immediate wake of that trial. We believe the distinc- 
tiveness of defendant's conduct on this occasion, combined with 
its proximity to the trial in which his wife testified against him 
and in the setting of which he made veiled references to "doing 
something" to her, permitted the court to find the aggravating 
factor in question by a preponderance of the evidence. We thus 
find no error in the sentence imposed. 
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No error. 

Judges WEBB and BECTON concur. 

STATE OF NORTH CAROLINA v. DANNY FRANKLIN WILLIAMS 

No. 848SC969 

(Filed 7 May 1985) 

1. Criminal Law @ 138- statement in prior appellate decision-basie for ag- 
gravating factor 

A statement in a decision of the Supreme Court on defendant's prior ap- 
peal that a burglary victim was eighty-one years old was a sufficient basis for 
the trial court a t  a resentencing hearing to find that the victim of the crime 
was very old. G.S. 15A-1340.4(a). 

2. Criminal Law @ 138- advanced age-aggravating factor for burglary 
I t  was proper for the trial court to conclude that the victim's advanced 

age (81) made her more vulnerable than most women to defendant's forcible 
and felonious invasion of her home and therefore was an aggravating factor for 
the crime of burglary. G.S. 15A-1340.4(a)(l)(j). 

APPEAL by defendant from Lewis, John B., Jr., Judge. Judg- 
ment entered 31 May 1984 in Superior Court, LENOIR County. 
Heard in the Court of Appeals 2 April 1985. 

Defendant was convicted of first degree rape and first degree 
burglary. A life sentence was imposed on the rape conviction and 
a forty year consecutive term imposed for the burglary convic- 
tion. In a prior appeal both convictions were affirmed. State v. 
Williams, 309 N.C. 170, 305 S.E. 2d 519 (1983). Defendant then 
moved for appropriate relief and pursuant thereto the trial court 
held a resentencing hearing on the burglary conviction only. 
After doing so the court found no factors in mitigation, found as a 
factor in aggravation that the victim of the crime was very old, 
and again sentenced defendant to a term of forty years to begin 
a t  the expiration of the life sentence for rape that he was then 
serving. 
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Attorney General Edmisten, by  Assistant Attorney General 
George W. Lennon, for the State. 

Appellate Defender Stein, by  First Assistant Appellate De- 
fender Malcolm Ray Hunter, Jr,, for defendant appellant. 

PHILLIPS, Judge. 

[I] Defendant first, contends that the aggravating factor found 
by the trial court was not "proved by the preponderance of the 
evidence," as  required by G.S. 15A-1340.4(a). The record does 
show, a s  defendant points out, that a t  the resentencing hearing 
the State  presented no evidence a t  all and the defendant stipu- 
lated to no facts. But this does not mean, a s  defendant's argument 
implies, that the court erroneously acted in a vacuum. Prosecu- 
tions and suits a t  law have records and a court can take judicial 
notice of its own proceedings and records in the same case. 1 
Brandis N.C. Evidence tj 13 (2d rev. ed. 1982). A part of the 
record of this case in the court below was the decision of the 
Supreme Court on defendant's previous appeal in which it is 
stated that  the victim of defendant's crime was 81 years old. This 
is basis enough for the trial judge's finding that she was very old. 
Since the law does not require the doing of vain and superfluous 
things, when a defendant is resentenced it is not necessary to re- 
establish that  which the court already knows. Our decision in 
State v. Smith, 73 N.C. App. 637, 327 S.E. 2d 44 (1985) was to the 
identical effect. 

[2] Defendant's only other contention is that the victim's age 
was not reasonably related to  the purposes of sentencing in this 
case. That  the victim of a crime is either very young or very old, 
or mentally or physically infirm, is a statutorily authorized ag- 
gravating factor under G.S. 15A-1340.4(a)(l)(j) if it is reasonably 
related to  the purposes of sentencing in the particular case. But 
a s  was held in State v. Eason, 67 N.C. App. 460, 313 S.E. 2d 221 
(19841, a victim's age or condition is reasonably related to the pur- 
poses of sentencing only when i t  enhances the defendant's cul- 
pability. Vulnerability to the particular harm that  defendant's 
crime entailed is the concern that this factor addresses, State v. 
Ahearn, 307 N.C.  584, 300 S.E. 2d 689 (19831, and in State v. 
Wheeler, 70 N.C. App. 191, 319 S.E. 2d 631 (19841, where robbery 
at  gunpoint was the offense and the circumstances did not show 
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that the victim's age or condition was relied upon or taken advan- 
tage of by defendant in committing the robbery, it was held that 
the victim's age was unrelated to the purposes of sentencing for 
that  offense. But the situation is otherwise in this case and this 
contention is also overruled. The record in this case shows that: 
Defendant knocked on the victim's door, asked to use her phone 
to telephone a garage to  pick up his car, which he claimed was 
stranded; she did not let defendant in the house, but did under- 
take to  call a garage for him; defendant saw that she was an old 
lady, discerned that she was alone in the house, forcibly snatched 
the door open, physically overpowered her feeble resistance, and 
choked her to unconsciousness before raping her and stealing two 
heaters. Under the circumstances we believe it was appropriate 
for the judge to conclude that the victim's advancing years made 
her more vulnerable than most women to the defendant's forcible 
and felonious invasion of her home and was therefore related to 
the purposes of sentencing in this case. 

No error. 

Judges ARNOLD and COZORT concur. 

ALMOND GRADING COMPANY, A CORPORATION V. KENNETH D. SHAVER, 
SR., AND WIFE, BERTIE T. SHAVER 

No. 8426SC858 

(Filed 7 May 1985) 

Contracts g 21.2; Rules of Civil Procedure 1 56.3- substantial performance-sum- 
mary judgment on plaintiff's uncorroborated allegations improper 

Summary judgment should not have been entered for plaintiff on an ac- 
tion in which plaintiff alleged that it had substantially performed a grading 
contract but had not been paid because there was only plaintiffs uncor- 
roborated assertion that the work which remained was negligible. There were 
genuine issues of fact a s  to  whether plaintiff substantially performed and as to 
the amount plaintiff was entitled to  recover for its performance. 

APPEAL by defendants from Saunders (Chase B.I. Judge. 
Judgment entered 1 June 1984 in Superior Court, MECKLENBURG 
County. Heard in the Court of Appeals 15 April 1985. 
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On 19 February 1982, plaintiff filed a verified complaint in 
which it alleged that defendants owed plaintiff $8,993.10 plus in- 
terest a t  a rate of 1.5% per month from 23 November 1981 on a 
substantially performed grading contract. Defendants answered 
and counterclaimed, admitting the contract but claiming that  
plaintiff had failed to comply with its terms. Plaintiff replied, de- 
nying the counterclaim. On 30 January 1984 plaintiff, seeking to 
establish a prima facie case for breach of contract, served a re- 
quest for admissions on defendants which they failed to  answer. 
On 20 April 1984 plaintiff moved for summary judgment. Plaintiff 
supported its motion with the verified complaint, an affidavit by 
the president of plaintiff corporation reiterating the claims in the 
complaint, and the unanswered request for admissions. Defend- 
ants relied on their pleadings and the evidence supplied by 
plaintiff in opposing the motion for summary judgment. After a 
hearing on the motion the court granted summary judgment for 
the plaintiff in "the sum of $8,993.10 together with interest 
thereon at  18% per annum from the 23rd day of November, 1981 
until the date of this Judgment and a t  8% per annum thereafter 
. . ." from which defendants appealed. 

Newitt & Bruny, by Roger H. Bruny and John G. Newitt, Jr., 
for plaintiff, appellee. 

Connelly, Karro, Blane & Sellers, by Seth H. Langson and 
Marshall H. Karro, for defendants, appellants. 

HEDRICK, Chief Judge. 

The only question raised and argued on appeal is whether 
the trial court erred in entering summary judgment for plaintiff 
with respect to its claim against the defendant. No question is 
raised or argued as to the propriety of summary judgment for 
plaintiff in regard to defendants' counterclaim. Thus summary 
judgment for plaintiff as to defendants' counterclaim will be af- 
firmed. 

Summary judgment must be granted, upon motion, "if the 
pleadings, depositions, answers to interrogatories, and admissions 
on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that any party is enti- 
tled to a judgment as a matter of law." G.S. 1A-1, Rule 56(c). The 
moving party has the burden of clearly establishing the lack of a 
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triable issue; his papers a re  carefully scrutinized and those of the 
opposing party indulgently regarded. Koontz v. City of Winston- 
Salem, 280 N.C. 513, 186 S.E. 2d 897 (1972). Should the moving 
party fail t o  carry his burden, the opposing party does not have 
to respond and summary judgment is not proper regardless of 
whether he responds. Development Corp. v. James, 300 N.C. 631, 
268 S.E. 2d 205 (1980). 

When the party with the burden of proof moves for summary 
judgment, a greater burden must be met. Brooks v. Farms Cen- 
ter, Inc., 48 N.C. App. 726, 269 S.E. 2d 704 (1980). 

[Slummary judgment may be granted for a party with the 
burden of proof on the basis of his own affidavits (1) when 
there a re  only latent doubts as  to the affiant's credibility; (2) 
when the opposing party has failed to introduce any materi- 
als supporting his opposition, failed to point to specific areas 
of impeachment and contradiction, and failed to utilize Rule 
56(f); and (3) when summary judgment is otherwise appropri- 
ate. 

Kidd v. Early, 289 N.C. 343, 370, 222 S.E. 2d 392, 410 (1976). 

In the present case, plaintiff asserted it was entitled to sum- 
mary judgment because i t  had substantially performed the con- 
tract and yet  had not been paid as  agreed. Plaintiffs pleadings, 
affidavit and the requests for admissions all assert that the con- 
tract was substantially, not completely, performed. Although 
plaintiff s tates  that  the work which remained was negligible, we 
have only his bald assertion uncorroborated by any objective evi- 
dence or  testimony. Even if we should accept as  t rue all the 
claims made by plaintiff in support of his motion we are  left with 
the question of whether the incomplete performance by the plain- 
tiff was substantial performance of the contract. There also re- 
mains for the jury's determination the material question of the 
amount plaintiff is entitled to recover for the work done in per- 
forming the contract. These questions are  genuine issues of 
material fact that can only be resolved by an objective trier of 
fact. Therefore, summary judgment for the plaintiff as  t o  its claim 
against the defendant must be reversed. Finally, we note the 
court appears to have erroneously calculated the interest that 
plaintiff was entitled to recover. 
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Affirmed in part,  reversed and remanded in part. 

Judges WELLS and MARTIN concur. 

I N  THE MATTER OF: RUBY BENNETT INGRAM 

No. 8421DC763 

(Filed 7 May 1985) 

1. Insane Persons O 1 - involunkry commitment-petition not duly sworn 
A petition for involuntary commitment was insufficient where it was not 

confirmed by oath or affirmation before a duly authorized certifying officer as 
G.S. 122-58.3(a) requires. 

2. Insane Persons 8 1 - involuntary commitment -insufficiency of petition 
A statement in a petition for involuntary commitment that respondent 

"has strange behavior and irrational in her thinking" was a pure conclusion 
which was insufficient to establish reasonable grounds for issuance of the com- 
mitment order. Further statements that respondent "[lleaves home and no one 
knows of her whereabouts, and a t  times spends the night away from home. Ac- 
cuses husband of improprieties," did not establish facts tending to show that 
respondent is mentally ill or dangerous to herself or others and were also in- 
sufficient to establish reasonable grounds for issuance of a commitment order. 

APPEAL by respondent from Alexander, Judge. Order en- 
tered 3 May 1984 in District Court, FORSYTH County. Heard in 
the Court of Appeals 6 March 1985. 

Respondent's husband filed an unsworn petition for involun- 
tary commitment alleging tha t  respondent is "a mentally ill . . . 
person who is dangerous to  [herlself or others." The "facts" on 
which the petition was based were stated as  follows: "Respondent 
has strange behavior and irrational in her thinking. Leaves home 
and no one knows of her whereabouts, and a t  times spends the 
night away from home. Accuses husband of improprieties." 

The district court, after receiving evidence from petitioner 
and respondent, made findings tha t  respondent "has . . . acted in 
such manner as  t o  evidence that  [slhe would be unable without 
care, supervision, and the continued assistance of others to  . . . 
satisfy [her] need for nourishment, personal or medical care, 
shelter, safety, and protection . . . in that  [she] wanders away 
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from home, threatens violence t o  others[,] [dloes not know her 
whereabouts." The court concluded tha t  respondent is "mentally 
ill and dangerous to  [herlself or others" and ordered her involun- 
tarily committed to  a mental health facility for a period not t o  ex- 
ceed ninety days. 

From the  order of commitment, respondent appeals. 

A t t o r n e y  General Edmisten,  b y  Associate A t t o r n e y  Augus ta  
B. Turner,  for petitioner appellee. 

Dawson & Mabe, b y  K e n n e t h  Clayton Dawson, for respond- 
en t  appellant. 

WHICHARD, Judge. 

[I] Respondent contends the  court erred in denying her motion 
t o  dismiss on the ground tha t  the  petition was not duly sworn. 
We agree. 

The space for the certifying officer's signature on the  form 
"Petition for Involuntary Commitment" is blank. G.S. 122-58.3(a) 
provides tha t  a person with "knowledge of a mentally ill . . . per- 
son who is dangerous t o  himself or  others" may "execute an  af- 
fidavit to  this effect" which "shall include the  facts on which the  
affiant's opinion is based." An affidavit is " '[a] written or printed 
declaration or statement of facts, made voluntarily, and confirmed 
by t he  oath or  affirmation of the  party making it, taken before a 
person having authority t o  administer such oath or affirmation.' " 
Ogburn v. Sterchi  Brothers Stores ,  Inc., 218 N.C. 507, 508, 11 S.E. 
2d 460, 461 (1940) (quoting Black's Law Dictionary (2d Ed.) a t  46). 
Documents which are  not under oath may not be considered as  af- 
fidavits. Peace v. Broadcasting Corp., 22 N.C. App. 631, 634, 207 
S.E. 2d 288, 290 (1974). The requirements of G.S. 122-58.3 must be 
followed diligently. I n  re Hernandez,  46 N.C. App. 265, 268, 264 
S.E. 2d 780, 781 (1980). Because the  s tatute  "provides for a drastic 
remedy, i t  is encumbent upon all [who] use it  t o  do so with care 
and exactness . . . ." Samons v. Illeymandi, 9 N.C. App. 490, 497, 
177 S.E. 2d 209, 213 (19701, cert. denied, 277 N.C. 458, 178 S.E. 2d 
225 (1971) (decided under portion of s ta tute  since repealed). 
Where an involuntary commitment s ta tu te  requires an oath and 
the  requirement is not complied with, the person involuntarily 
committed is deprived of liberty without legal process. Id.  
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The petition for involuntary commitment could not be 
treated as an affidavit because it was not confirmed by oath or af- 
firmation before a duly authorized certifying officer. It thus did 
not comply with the requirements of G.S. 122-58.3(a) and could not 
serve as a basis for respondent's involuntary commitment. The 
order of commitment therefore must be vacated. 

[2] Respondent further contends the court erred in denying her 
motion to dismiss the petition for failure to state a claim upon 
which relief may be granted. We again agree. 

"The statute clearly requires that the affidavit contain ' the 
facts on which the affiant's opinion is based.' " In re  Reed, 39 N.C. 
App. 227, 228, 249 S.E. 2d 864, 865 (1978). Mere conclusions of the 
affiant do not suffice. Id. The statement here that '"rlespondent 
has strange behavior and irrational in her thinking" is not a state- 
ment of fact but a pure conclusion of the affiant. I t  thus did not 
suffice to establish reasonable grounds for issuance of the commit- 
ment order. The remaining statements in the petition-"Leaves 
home and no one knows of her whereabouts, and at  times spends 
the night away from home. Accuses husband of improprieties."- 
do not establish facts showing or tending to show that respondent 
is mentally ill or dangerous to herself or others. The petition thus 
satisfied neither statutory nor due process requirements; even if 
it had met the statutory requirement for an affidavit, which i t  did 
not, it was insufficient to establish reasonable grounds for is- 
suance of a commitment order. Reed, 39 N.C. App. 227, 249 S.E. 
2d 864. 

Order vacated. 

Judges WELLS and BECTON concur. 
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SAMUEL WAYNE PREVATTE v. BECTINA L. PREVATTE 

No. 844DC678 

(Filed 7 May 1985) 

Divorce and Alimony ff 24.5- modification of earlier child support order-no ap- 
peal from earlier order - no error 

There was no error in a court's order that funds held in trust  for a child's 
benefit be paid to defendant, the custodial parent, for the child's use and that 
plaintiff make support payments of $125 per month to the Clerk of Court for 
disbursement to defendant rather than to the trust  account. An earlier order 
requiring defendant to pay $125 per month into the trust  account was not ap- 
pealed from, and these modifications of that order affect no legal right of plain- 
t iffs and were clearly justified by findings which were not excepted to by 
plaintiff. G.S. 1-279, North Carolina Rules of App. Procedure, Rule 3(a) and (dl. 

APPEAL by plaintiff from Martin, James N., Judge. Order en- 
tered 12 March 1984 in District Court, ONSLOW County. Heard in 
the Court of Appeals 12 February 1985. 

Plaintiff and defendant married in November, 1977 and 
separated on 7 June 1979. One child was born of the marriage in 
May, 1978 and this action for its custody was filed on 12 June 
1979. The child was then residing with plaintiff, and upon the fil- 
ing of the complaint an ex parte order was entered awarding 
plaintiff temporary custody and directing defendant not to in- 
terfere therewith until a hearing could be had. A few days later 
defendant got the child from the plaintiffs home in Onslow Coun- 
ty  and took it to Tennessee; but shortly thereafter plaintiff went 
to Tennessee and brought the child back with him. Custody was 
continued in the plaintiff by orders entered on 1 February 1980 
and 11 June 1980. In March, 1981 the parties were divorced; in 
May, 1981 defendant married Richard E. Gasperson of Lenoir 
County; and on 21 October 1981 an order was entered transfer- 
ring custody of the child to defendant. By that order the court 
found that plaintiff was able to pay $125 a month toward the 
child's support but that defendant was then able to  take care of 
the child's immediate needs, and directed plaintiff to deposit $125 
each month "into a trust account for the benefit of the minor child 
. . . to be invested and re-invested to the end that the ac- 
cumulated sum may be used for whatever of the child's necessi- 
ties may arise between now and the time that the child may 
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become eighteen (18) years of age, dies, marries or  otherwise be- 
comes emancipated." Plaintiff thereafter made deposits into the 
t rus t  account in the  total amount of $3,475. 

By motion filed on 12 January 1984, defendant alleged that 
she and her husband were no longer able to support the child and 
asked that  the t rust  funds be used to  defray the cost of the 
child's necessities and that  plaintiffs payments in the future be 
made to  the Clerk of Court for disbursement to her. Following a 
hearing on the motion the court found that the child had recently 
incurred unexpected medical expenses because of a broken arm 
and would soon incur substantial dental expense because of need- 
ed teeth braces; that  defendant was pregnant and her financial 
circumstances had changed since the previous order was entered; 
and that  the best interest of the child required that  the $3,475 
then held in t rus t  for the  child's benefit be paid over t o  defendant 
for the child's use. And plaintiff was ordered to thereafter make 
the $125 monthly payments to the Clerk of Court for disburse- 
ment to defendant for the "use and benefit of the minor child." 
From this order the plaintiff appeals. 

Gene B. Gurganus for plaintiff appellant. 

Jeffrey S. Miller for defendant appellee. 

PHILLIPS, Judge. 

In appealing from the order entered 12 March 1984 plaintiff 
contends two things: First, that the judge had no legal authority 
t o  require him to  set  up the t rust  fund to s ta r t  with; and, second, 
that  the order requiring him to  pay $125 a month for t he  child's 
use and benefit is supported by no proper findings a s  t o  the 
child's needs and plaintiffs ability t o  pay. Both of these conten- 
tions come too late. The child's needs, plaintiffs ability to pay 
$125 a month toward supplying them, and his legal obligation to 
do so were all established by the order entered on 21 October 
1981 from which no appeal was taken. Thus, the legality of that 
order is not before us. G.S. 1-279; Rule 3(a) and (dl, N.C. Rules of 
Appellate Procedure; State v. Standard Oil Co. of N.J., 205 N.C. 
123, 170 S.E. 134 (1933); Hamlin v. Austin, 49 N.C.  App. 196, 270 
S.E. 2d 558 (1980). All that  is before us is an appeal from an order 
permitting funds already held for the child's benefit t o  be used 
for that purpose and requiring plaintiff in the future to  make the 
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monthly payments t o  the  Clerk of Superior Court, rather than de- 
positing them in the t rust  account a s  in the past. These modifica- 
tions of the earlier order affect no legal right of the plaintiffs, 
were clearly justified by the  findings made, none of which were 
excepted to  by plaintiff, and we see no error in them. 

Affirmed. 

Judges WEBB and MARTIN concur. 

STATE OF  NORTH CAROLINA v. ANTONIO VERNON POWELL 

No. 845SC585 

(Filed 7 May 1985) 

1. Criminal Law 1 105.1 - presenting evidence - waiver of prior motion to dismiss 
By presenting evidence a t  trial, defendant waived his right to assert the 

denial of his motion for dismissal made a t  the close of the State's evidence as 
error on appeal. 

2. Burglary and Unlawful Breakings 1 5.11 - first-degree burglary -intent to 
commit rape-sufficiency of evidence 

The State's evidence was sufficient to permit an inference that defendant 
broke into the victim's dwelling with the intent to commit rape so as to sup- 
port his conviction of first-degree burglary where it tended to show that de- 
fendant entered the dwelling through a window and went into the victim's 
bedroom while she was asleep; defendant went to the head of the victim's bed, 

. undressed, and began fondling his private parts and breathing heavily; the vic- 
tim was awakened by defendant's heavy breathing; and defendant fled the 
premises when the victim threatened to  call the police and picked up the tele- 
phone to do so. 

APPEAL by defendant from Reid Jr., Judge. Judgment en- 
tered 17 November 1983 in Superior Court, NEW HANOVER Coun- 
ty. Heard in the Court of Appeals 11 February 1985. 

Defendant was charged in a bill of indictment with first 
degree burglary in violation of G.S. 14-51. The indictment charged 
the defendant with breaking and entering the occupied dwelling 
of Patricia K. Johnson in the  nighttime with the intent to commit 
felonies, t o  wit: larceny, felonious assault and rape. The trial 
judge instructed the jury only a s  t o  the intent t o  commit rape. 
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The jury returned a verdict finding defendant guilty of first 
degree burglary. Defendant was sentenced to fourteen years im- 
prisonment. From the judgment, defendant appeals. 

Attorney General Lacy Thornburg, by Assistant Attorney 
General Norma S. Harrell, for the State. 

Fullwood & Morgan, by Thomas J.  Morgan, for the defend- 
ant. 

JOHNSON, Judge. 

[I] Defendant seeks to challenge the sufficiency of the evidence 
to convict him, by motion to dismiss made a t  the close of the 
State's evidence and his motion to set aside the jury's verdict as 
contrary to the greater weight of the evidence. The record re- 
veals that the defendant's motion to  dismiss was made a t  the 
close of the State's evidence, but was not renewed a t  the conclu- 
sion of all the evidence. Defendant's motion to dismiss was 
denied, a t  which time he proceeded to put on evidence. By pre- 
senting evidence at  trial, defendant waived his right to assert the 
denial of his motion for dismissal made at  the close of the State's 
evidence as error on appeal. State v. Boyd, 61 N.C. App. 238, 300 
S.E. 2d 578, cert. denied, 308 N.C. 545, 304 S.E. 2d 238 (1983). 

[2] Defendant next contends that the trial court erred in deny- 
ing his motion to set aside the jury's verdict as being contrary to 
the greater weight of the evidence. The evidence revealed that on 
9 July 1983, defendant entered the victim's, Patricia Johnson, 
home by climbing through a downstairs window. Defendant then 
entered the bedroom of the victim while she was asleep. The vic- 
tim was awakened by defendant's heavy breathing. Upon waking, 
the victim saw the defendant standing very close to her a t  the 
head of her bed. Defendant was totally naked, fondling his private 
parts and breathing heavily. The victim confronted the defendant, 
threatened to  call the police and picking up the phone proceeded 
to call the police. Defendant then fled the premises. 

Defendant cites several cases where the courts of this State 
found the evidence insufficient for a rational trier of fact to infer 
that the defendant intended to commit the felony of rape. State v. 
Dawkins, 305 N.C. 289, 287 S.E. 2d 885 (1982); State v. Rushing, 
61 N.C. App. 62, 300 S.E. 2d 445, aff'd, 308 N.C. 804, 303 S.E. 2d 
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822 (1983); S ta te  v. Hankins, 310 N.C. 622, 313 S.E. 2d 579 (1984). 
We find these cases clearly distinguishable from the  case a t  bar. 

In Dawkins, defendant was wearing shorts, a raincoat, a 
knee-length cast and a gym shoe. The Court held that  this evi- 
dence standing alone only raised a possibility or conjecture that 
the defendant had the intent to  commit rape. In Rushing, the 
evidence revealed that  the defendant entered the  bedroom of a 
prosecutrix while she was asleep. After waking and asking his 
identity, the  defendant said, "Don't holler, don't scream, I got a 
gun, 1'11 shoot you," and then came to  the side of the  bed a t  which 
time he seized the prosecuting witness' arm. She tried to  turn on 
the light and the  defendant told her not to  move. She screamed, 
which woke her small child who also screamed. The defendant 
then fled. In Hankins, two females were in a downstairs room of a 
house when they heard a tap on the door. One of the females 
opened the door a t  which time the defendant pushed the  screen 
door open and entered the  house. Defendant stated tha t  he had a 
knife and told the  females t o  get up against the wall. One of the 
females ran into an adjoining bedroom of a male, followed by the 
other female. As the two females struggled to  wake their male 
companion, another female came down the steps and was con- 
fronted by the defendant. He told her, "I've got a knife. This is no 
joke. Get up against the  wall or I will kill you." The male came 
out of the bedroom and struggled with the  defendant. The defend- 
an t  then fled the  house. 

In the cases cited by the defendant, there was no evidence of 
any sexual behavior exhibited on the  part of the  defendants. In 
the  present case, there is ample evidence of sexual behavior ex- 
hibited by the defendant from which a rational t r ier  of fact could 
infer the intent to  commit rape. After entering the  victim's 
bedroom, defendant proceeded to  the  head of her bed, undressed, 
commenced fondling his private parts and breathing heavily. The 
evidence was sufficient for the jury to  infer that  t he  defendant 
had a sexual purpose when entering the victim's home. 

A motion to  set  aside the  verdict as  being against the 
greater weight of the  evidence is addressed to the  trial judge's 
discretion and is not reviewable on appeal, in the  absence of evi- 
dence of abuse of discretion. State  v. Puckett,  46 N.C. App. 719, 
266 S.E. 2d 48 (1980). Under the facts of this case. we fail to find 
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any abuse of discretion in the denial of defendant's motion to  set  
aside the verdict. 

In this trial we find 

No error. 

Chief Judge HEDRICK and Judge COZORT concur. 

IN THE MATTER OF: SARAH ANN DULANEY 

No. 841DC717 

(Filed 7 May 1985) 

Receiving Stolen Goods B 5.2- juvenile riding in stolen car-evidence insufficient 
The trial court erred in denying a juvenile's motion to dismiss the charge 

of felonious possession of stolen property where the evidence showed that the 
juvenile was a passenger in a stolen vehicle and that a t  some point she learned 
that the vehicle was stolen but did not permit a finding that she possessed the 
vehicle knowing or having reasonable grounds to believe it t o  have been 
stolen, or that she acted with dishonest purpose. G.S. 14-71.1, G.S. 14-72, G.S. 
7A-631. 

APPEAL by juvenile from Beaman, Judge. Orders entered 11 
April 1984 in District Court, PASQUOTANK County. Heard in the 
Court of Appeals 15  February 1985. 

The juvenile was charged with being a delinquent child in 
that  she did unlawfully, willfully, and feloniously possess a 
Volkswagen van, knowing and having reasonable grounds to be- 
lieve i t  to  have been feloniously stolen. The evidence tended to 
show that  the juvenile was staying with two female friends, one 
an adult and the other a juvenile, during the weekend. At approx- 
imately 1:00 a.m. on Monday morning two adult males in posses- 
sion of a Volkswagen van visited the juvenile and her friends. 
They invited them to accompany them to Florida. The females, in- 
cluding the juvenile, accepted and rode with the males to South 
Mills where they obtained additional clothing. They then proceed- 
ed to Robersonville where they stopped for the night and were 
subsequently arrested. The juvenile became aware that  the van 
was stolen while en route to South Mills. 
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The court denied the juvenile's motions to dismiss, found that 
she had "committed the felonious offense of possession of stolen 
property in violation of G.S. 14-71.1," and adjudicated her a delin- 
quent child a s  defined in G.S. Sec. 7A-517(12). I t  placed her on 
supervised probation for one year. The juvenile appeals from the 
adjudication and disposition orders. 

At torney  General Edmisten, by  Assistant At torney General 
David Gordon, for the State. 

White ,  Hall, Mullen, Brumsey & Small, by  G. Elvin Small, 
III, for juvenile appellant. 

WHICHARD, Judge. 

The juvenile contends the court erred in denying her motions 
to  dismiss. We agree. 

The essential elements of felonious possession of stolen prop- 
e r ty  are: (1) possession of personal property, (2) valued a t  more 
than $400.00, (3) which has been stolen, (4) the possessor knowing 
or having reasonable grounds to  believe the property was stolen, 
and (5) the  possessor acting with a dishonest purpose. G.S. 14-71.1, 
-72; State v. Perry, 305 N.C. 225, 233, 287 S.E. 2d 810, 815 (1982). 
One has possession of stolen property when one has both the 
power and intent to control its disposition or use. See State v. 
Harvey, 281 N.C. 1, 12, 187 S.E. 2d 706, 714 (1972). 

With certain exceptions not pertinent here, a respondent in a 
juvenile adjudication hearing is entitled to  "all rights afforded 
adult offenders." G.S. 7A-631. The juvenile respondent thus is en- 
titled to have the evidence evaluated by the same standards as 
apply in criminal proceedings against adults. In  re Meut, 51 N.C. 
App. 153, 155, 275 S.E. 2d 200, 201 (1981). The evidence must 
therefore be interpreted in the light most favorable to the State 
and all reasonable inferences favorable to the State must be 
drawn therefrom. State v. Bridgers, 267 N.C. 121, 125, 147 S.E. 2d 
555, 557 (1966). However, "there must be substantial evidence of 
all material elements of the offense to  withstand the motion to 
dismiss." State v. Stephens, 244 N.C. 380, 383, 93 S.E. 2d 431, 433 
(1956); see also State v. Lanier, 50 N.C. App. 383, 388, 273 S.E. 2d 
746, 749-50 (1981). 
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Viewed by these standards, we find the evidence insufficient 
to withstand the motions to dismiss. I t  tended to show that the 
juvenile was a passenger in the stolen vehicle and that a t  some 
point while en route to South Mills she learned that the vehicle 
was stolen. No evidence in any way links her to  the theft or tends 
to show that she had control or could have exercised control over 
the vehicle. She merely accepted a ride to Florida with friends 
without knowing or having reasonable grounds to believe that the 
travel would be by stolen vehicle. Her subsequent acquisition of 
knowledge that the vehicle was stolen did not suffice to give her 
actual or constructive possession of it. No evidence suggests any 
dominion or control on her part. The evidence thus did not permit 
a finding that she possessed the vehicle knowing or have reason- 
able grounds to believe it to have been stolen, or that  she acted 
with a dishonest purpose. Perry, 305 N.C. 225, 287 S.E. 2d 810. 

Two cases are particularly instructive: 

In State v. Hughes, 16 N.C. App. 537, 192 S.E. 2d 626 (19721, 
the defendant Hughes was a passenger in an automobile that re- 
cently had been stolen by the individual who was driving when of- 
ficers stopped the automobile and arrested the occupants. In 
reversing Hughes' conviction this Court stated: 

There is no evidence that defendant Hughes was acting in 
concert with [the driver] or that  they were in particeps 
criminis. From the face of the record i t  could just as easily be 
inferred that defendant Hughes was a hitchhiker or an inno- 
cent friend. just along for the ride. Therefore, the trial judge 
erred in denying defendant Hughes' motion [to dismiss]. 

Id. a t  540-41, 192 S.E. 2d a t  628. 

In a similar juvenile case, In re  Owens, 22 N.C. App. 313, 206 
S.E. 2d 342 (19741, the juvenile was observed riding in the right 
front passenger seat of a stolen car. In reversing the denial of the 
motion to dismiss, this Court stated, "The evidence . . . merely 
shows that  [the juvenile] was riding as a passenger in a stolen 
car. There was no evidence of conduct on his part that suggests a 
guilty mind. There is absolutely no evidence in this record that he 
was acting in concert with the driver . . . ." Id. a t  315, 206 S.E. 
2d a t  344. 
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The evidence here, in the light most favorable to the State, 
also shows only that the juvenile was a passenger in a stolen ve- 
hicle. I t  fails to show that she possessed the vehicle knowing or 
having reasonable grounds to believe that it was stolen, or that 
she acted with a dishonest purpose. The court thus erred in deny- 
ing the motions to dismiss. 

Reversed. 

Judges WELLS and BECTON concur. 

STATE OF NORTH CAROLINA v. ELSIE M. ANTHONY 

No. 843SC710 

(Filed 7 May 1985) 

1. False Pretense Q 2- indictments-allegations that defendant's misrepresenta- 
tions deceived - sufficient 

Indictments which alleged that defendant obtained property by a false 
pretense which was intended to deceive and which did deceive in that she 
received and accepted delivery of candy by misrepresenting her identity suffi- 
ciently alleged that defendant's misrepresentations deceived the vendor of the 
candy and that the property was obtained as a result of the misrepresentation. 

2. False Pretense Q 3.1- obtaining candy by false pretense-evidence sufficient 
In a prosecution for obtaining candy by false pretense, the court did not 

er r  by denying defendant's motion to dismiss a t  the close of all the evidence 
where the jury could have found that defendant's fictitious name was a false 
representation on which the candy vendor relied in delivering the candy 
because the vendor would want to know the correct name of a person to whom 
he sold candy on credit. 

3. Criminal Law 1 75.7- obtaining property by misrepresenting identity-offi- 
cer's routine identification question - no Miranda warning- admissible 

In a prosecution for obtaining candy by false pretense in which defend- 
ant's name was an important part of the evidence against her, there was no er- 
ror in admitting the testimony of an officer who had recorded defendant's 
name prior to reading defendant her constitutional rights. 

4. False Pretense Q 3.2- acting in concert-evidence sufficient 
There was sufficient evidence to support the court's instruction on acting 

in concert where an officer testified that defendant had told him that a man 
named Franklin Frisby had ordered candy from the vendor under the name of 
Barry Johnson, and that Mr. Frisby had instructed defendant to  receive the 
candy using the name A. Johnson, which she did. 
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APPEAL by defendant from Small, Judge. Judgment entered 
22 February 1984 in Superior Court, CRAVEN County. Heard in 
the Court of Appeals 14 February 1985. 

The defendant was tried on four charges of obtaining proper- 
t y  by false pretenses. The State's evidence showed tha t  in June 
1983 a man calling himself Barry Johnson called by telephone 
Maurice Hill, Jr., who sold candy for School Plan, Inc. and 
ordered peanut brittle and chocolate candy in the amount of 
$1,357.20. The man who called himself Barry Johnson represented 
to  Mr. Hill that  the candy would be used for charity fund raising. 
The man requested that  Mr. Hill deliver the candy to  422 Holiday 
City and said his wife would accept the delivery. Mr. Hill deliv- 
ered the candy to that  address where the defendant Elsie M. An- 
thony identified herself a s  "Mrs. A. Johnson" and signed for the 
delivery of the candy. A t  this time Mr. Hill explained to  the de- 
fendant that  weekly payments would be required. 

The defendant acknowledged receipt of three more orders of 
candy by the man who called himself Barry Johnson. Each order 
was delivered to  422 Holiday City and the defendant signed for 
each order with the name "Mrs. A. Johnson." Mr. Hill delivered 
candy worth a total of $3,996.72. The defendant paid $1,050.00 for 
the candy. On 11 July 1983 Mr. Hill made his last delivery to  the 
defendant and told her he could deliver no more candy until the 
bills for the candy were paid. After the last delivery was made 
Mr. Hill could not find the defendant or the man calling himself 
Barry Johnson in spite of telephone calls and visits to  422 Holiday 
City. 

Captain Michael Warren of the Craven County Sheriff's 
Department testified that  he questioned the defendant and she 
told him a man named Franklin Frisby told her he had ordered 
candy from Mr. Hill, using the name Barry Johnson. He in- 
structed her to receive the candy using the name Mrs. A. John- 
son, which she did. The defendant was convicted of all charges 
and received a prison sentence. She appealed. 

At torney  General Edmisten,  b y  Associate A t torney  T. Byron 
Smith,  for the State.  

Voerman and Ward, P.A., b y  William F. Ward, III, for the 
defendant appellant. 
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WEBB, Judge. 

[I] The defendant argues under her first assignment of error 
tha t  the four indictments on which she was tried are  defective. 
She says this is so because each of the indictments fails to allege 
that  the defendant's representations deceived School Plans, Inc. 
or  that  the merchandise was obtained a s  a direct result of the 
misrepresentation of the identity of the defendant. The indict- 
ments allege the property was obtained "by means of a false 
pretense which was calculated to deceive and did deceive" and 
"[tlhe false pretense consisted of the following: the defendant 
received and accepted delivery . . . by representing herself as  
'Mrs. A. Johnson.' " We hold that  these allegations sufficiently 
allege that  the  defendant's misrepresentations deceived School 
Plans, Inc. and the property was obtained a s  a result of the 
misrepresentation. 

[2] The defendant next assigns error  to the Court's failure to 
grant  her motion to dismiss a t  the close of all the evidence. She 
bases this contention on what she says is the failure of proof that  
the  victim relied on the false representation of her name to part 
with the  property. She argues that  a man representing himself as  
Mr. Johnson ordered the candy and told Mr. Hill that  Mrs. John- 
son would sign the receipt for it. Mr. Hill would have left the can- 
dy  with whomever the person the putative Mr. Johnson told him 
would receive it. The defendant argues that  for this reason Mr. 
Hill did not deliver the candy to the defendant in reliance on her 
misrepresentation of her name. 

We believe the jury could find from the  evidence that  Mr. 
Hill would want to know the correct name of a person to whom he 
sold candy on credit. This is so because he would need the correct 
name to find the person in the event there was difficulty in col- 
lecting the account. For this reason the jury could find he relied 
on the name given him in delivering the candy. He would not 
have delivered i t  had he known the defendant had given him a fic- 
titious name. The jury could find that  this was a false representa- 
tion on which Mr. Hill relied in delivering the candy. See Sta te  v. 
Freeman, 308 N.C. 502, 302 S.E. 2d 779 (1983) and State v. 
Tesenair, 35 N.C. App. 531, 241 S.E. 2d 877 (1978). 

[3] The defendant next argues that  the  testimony of Captain 
Warren should have been excluded because of a violation of the 
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defendant's constitutional rights as defined in Miranda v. Arizona, 
384 U.S. 436, 16 L.Ed. 2d 694, 86 S.Ct. 1602 (1966). Prior to 
reading her constitutional rights to the defendant, Captain War- 
ren recorded her personal history, including her name, age, and 
address. The defendant's name is an important part of the evi- 
dence against her and the defendant argues Captain Warren's tes- 
timony as to it should have been excluded. Pursuant to  State v. 
Sellers, 58 N.C. App. 43, 293 S.E. 2d 226, cert. denied, 306 N.C. 
749, 295 S.E. 2d 485 (1982) we overrule this assignment of error. 

[4] The defendant's last assignment of error is to  the Court's 
charging on acting in concert. The defendant contends there was 
not sufficient evidence to  support this charge. Captain Warren 
testified that  the defendant told him that a man named Franklin 
Frisby had ordered candy from Mr. Hill under the name of Barry 
Johnson. She told him Mr. Frisby had instructed her to receive 
the candy a t  422 Holiday City using the name A. Johnson, which 
she did. This is evidence from which the jury could conclude the 
defendant was acting in concert with Franklin Frisby to obtain 
property by a false pretense. 

No error. 

Judges PHILLIPS and MARTIN concur. 

RAYMOND LEE JOHNSON v. MIRIAM ELAINE JOHNSON 

No. 848DC960 

(Filed 7 May 1985) 

Divorce and Alimony O 30- equitable distribution-vested military retirement 
benefits 

The trial court properly held that plaintiffs vested military retirement 
benefits constituted separate property not subject t o  equitable distribution 
where plaintiffs divorce complaint was filed prior to 1 August 1983, the effec- 
tive date of the 1983 amendment to  G.S. 50-20(b)(l). 

APPEAL by defendant from Setzer, Judge. Order entered 13 
July 1984 in District Court, WAYNE County. Heard in the Court of 
Appeals 18 April 1985. 
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Barnes, Braswell  & Haithcock b y  T o m  Barwick for defendant 
appellant. 

No counsel contra. 

COZORT, Judge. 

The sole issue to be determined in this case is whether the 
trial court erred by finding that  the plaintiff's vested military 
retirement benefits was separate property not subject to  equita- 
ble distribution under G.S. 50-20(a). For  reasons which follow, we 
hold that, under the facts of this case, the trial court's finding was 
correct. 

Plaintiff and defendant were married 21 May 1955 while the 
plaintiff was on active duty with the United States Air Force. 
Plaintiff retired and began drawing retirement benefits 1 May 
1974. Plaintiff and defendant separated 8 January 1982, and the 
plaintiff filed a complaint for divorce on 10 January 1983. Divorce 
was granted 29 March 1983. A hearing t o  determine equitable dis- 
tribution was conducted 10 July 1984, and the trial court's order 
of equitable distribution was filed 13 July 1984. The trial court 
found that  plaintiff's military retirement was separate property 
not subject to equitable distribution. Defendant appealed. 

The Equitable Distribution Act was enacted in 1981. 1981 
N.C. Sess. Laws Ch. 815. As originally enacted, the last sentence 
of G.S. 50-20(b)(2) provided: "Vested pension or retirement rights 
and the expectation of nonvested pension or retirement rights 
shall be considered separate property." In 1983, the General 
Assembly rewrote that  sentence to  read: "The expectation of 
nonvested pension or retirement rights shall be considered 
separate property." 1983 N.C. Sess. Laws, Ch. 758. I t  added a new 
sentence to  G.S. 50-20(b)(l): "Marital property includes all vested 
pension and retirement rights, including military pensions eligible 
under the federal Uniformed Services Former Spouses' Protection 
Act." Id.  The amendments in Chapter 758 were made "effective 
August 1, 1983, and shall apply only when the action for absolute 
divorce is filed on or after that  date." 1983 N.C. Sess. Laws Ch. 
811. 

Thus, if the action for divorce is filed before 1 August 1983, 
all pension and retirement rights a r e  considered separate proper- 
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ty  for purposes of equitable distribution. If the divorce action is 
filed on or after 1 August 1983, vested pension and retirement 
rights are considered marital property, and the expectation of 
nonvested rights are considered separate property. In this case, 
plaintiff filed for divorce on 10 January 1983. The trial court cor- 
rectly found plaintiffs retirement rights to be separate property. 

Affirmed. 

Judges ARNOLD and PHILLIPS concur. 

STATE OF NORTH CAROLINA v. WALTER H. ROWELL 

No. 8416SC912 

(Filed 7 May 1985) 

Larceny SI 7.4- larceny of a dog-evidence sufficient 
The evidence was sufficient to justify a conviction for larceny of a dog 

where it showed that the dog was taken from its lot without the owner's con- 
sent, defendant had the dog almost immediately thereafter, falsely claimed 
that the owner had given it t o  him, and then sold it to another. G.S. 14-84. 

APPEAL by defendant from Barnette, Judge. Judgment en- 
tered 8 June 1984 in Superior Court, ROBESON County. Heard in 
the Court of Appeals 14 March 1985. 

Defendant was charged with and convicted of larceny of a 
dog pursuant to G.S. 14-84. The State's evidence tended to show 
that: On 11 November 1983 Donald L. Phillips noticed that one of 
his seven beagles was missing from the pen behind his house and 
a hole had been dug under the pen big enough for the dog to get 
through. When last seen the dog was wearing a collar that had 
Phillips' name, address, and telephone number on it. The dog had 
unusually long legs for a beagle and was primarily black in color, 
with some white and brown colored patches. The dog was worth 
$200 and the owner had not given anyone permission to take it off 
his premises. A brother-in-law of defendant, Eugene Hutchinson, 
who lives in Nichols, South Carolina, found a beagle matching the 
description of the missing dog tied up in his front yard around 11 
November 1983. A day or two later defendant came by his house 
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and told him that:  "I have a beagle dog here for you . . . The man 
give him to  me . . . All he wants is his collar back." The collar on 
the dog had Phillips' name and address on it. After the dog had 
been a t  Hutchinson's place for about two weeks defendant sold it 
to  James Chestnutt of Marion, South Carolina. 

Defendant testified that: Though he lived near Phillips he 
had never seen any of Phillips' dogs, and was working in Black 
Creek, Virginia on 11 November 1983, where he continued to 
work until about two weeks before Thanksgiving. His absence 
was corroborated by the testimony of his wife. 

A t t o r n e y  General Edmis ten,  b y  Ass i s tan t  A t t o r n e y  General 
R o b e r t  G. W e b b ,  for the State .  

Rober t  D. Jacobson for defendant appellant. 

PHILLIPS, Judge. 

Defendant's appeal is based on the solitary contention that 
the  evidence was insufficient to  justify his conviction, in that  it 
showed no "taking" of the dog by him as the law requires. This 
contention is without merit and we overrule it. The State  was 
obliged to prove that defendant took and carried away the dog 
without the owner's consent, and with the intent to deprive the 
owner of his property permanently. S t a t e  v. P e r r y ,  305 N.C. 225, 
287 S.E. 2d 810 (1982). These elements were clearly and substan- 
tially covered by evidence which tended to  show that  the dog was 
taken from its lot without the owner's consent, defendant had the 
dog almost immediately thereafter, falsely claiming that the 
owner had given it to him, and then sold the dog to  another. 

No error.  

Judges ARNOLD and COZORT concur. 
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GENEVA THOMPSON AND DAVID 0. THOMPSON v. WILLIAM H. NEWMAN, 
INDIVIDUALLY, AND WILLIAM H. NEWMAN, M.D., P.A. 

No. 8412SC898 

(Filed 7 May 1985) 

Appeal and Error @ 6.6- dismissal of punitive damages and loss of consortium 
claims - denial of dismissal on basis of statute: of linitatioas - no right of imme- 
diate appeal 

Orders dismissing plaintiff wife's claim for punitive damages in a medical 
malpractice case and plaintiff husband's action for loss of consortium, leaving 
for trial only the wife's claim for compensatory damages, did not affect a 
substantial right and were not immediately appealable. Nor was an order de- 
nying defendants' motion to  dismiss on the basis of the statute of limitations 
immediately appealable. 

APPEAL by plaintiffs from Bailey, Judge. Order entered 3 
April 1984 in Superior Court, CUMBERLAND County. Heard in the 
Court of Appeals 16 April 1985. 

Downing, David & Maxwell by Edward J. David for plaintqf 
appellants. 

Anderson, Broadfoot, Anderson, Johnson & Anderson by Hal 
W. Broadfoot for defendant appellees. 

COZORT, Judge. 

In this civil action, the plaintiffs seek to recover damages 
from the defendants for a mastectomy performed on plaintiff 
Geneva Thompson allegedly without obtaining her informed con- 
sent. Plaintiff Geneva Thompson seeks compensatory damages 
based on the alleged negligence and further seeks punitive 
damages alleging that the negligence was gross and in reckless or 
wanton disregard of her rights. Plaintiff David 0. Thompson, 
Geneva's husband, seeks compensatory and punitive damages, 
alleging the surgery caused a loss of consortium. 

The defendants moved to dismiss the claims on the basis that 
the action as  set forth by the plaintiffs sounds in assault and bat- 
tery and was not timely filed within the applicable one year 
statute of limitations. At a hearing on the motion, Judge Edwin S. 
Preston, Jr., denied the defendants' motion. The defendants fur- 
ther moved to dismiss the claims for failure to  state a claim 



598 COURT OF APPEALS [74 

Thompson v. Newman 

against the defendants upon which relief could be granted. After 
a hearing on the G.S. 1A-1, Rule 12(b)(6) motion, Judge James H. 
Pou Bailey dismissed the entire claim of plaintiff David 0. Thomp- 
son and dismissed the claim for punitive damages of plaintiff 
Geneva Thompson, leaving for trial only her claim for compen- 
satory damages. Plaintiffs appealed the dismissals by Judge 
Bailey. The defendants have cross-assigned as error Judge Pres- 
ton's denial of their first motion. 

The orders before this Court are plainly interlocutory and do 
not necessitate immediate review. "Pursuant to G.S. 5 1-277 and 
G.S. 9 7A-27, no appeal lies to an appellate court from an in- 
terlocutory order or ruling of a trial judge unless such order or 
ruling deprives the appellant of a substantial right which he 
would lose absent a review prior to final determination." A.E.P. 
Industries v. McClure, 308 N.C. 393, 400, 302 S.E. 2d 754, 759 
(1983). Neither party has shown any deprivation of a substantial 
right. Furthermore, under G.S. 1A-1, Rule 54(b), in the absence of 
a determination by the trial judge that "there is no just reason 
for delay," there can be no appellate review of an order which ad- 
judicates fewer than all the claims or the rights and liabilities of 
fewer than all the parties. Pasour v. Pierce, 46 N.C. App. 636, 265 
S.E. 2d 652 (1980). The record below contains no such determina- 
tion by the trial court. Additionally, the defendants' first motion 
to dismiss is not immediately appealable. Williams v. East Coast 
Sales, 50 N.C. App. 565, 274 S.E. 2d 276 (1981). 

Appeal dismissed. 

Judges ARNOLD and PHILLIPS concur. 
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STATE OF NORTH CAROLINA EX REL. JOSEPH B. BROWN, DISTRICT AT- 
TORNEY FOR JUDICIAL DISTRICT 27-A v. THOMAS 0. SMITH AND WIFE, 
DOLLY SMITH; JERRY JEROME WILKES; AND LYNN FLOYD, ALL DOING 

BUSINESS AS THE CAPTAIN'S CLUB 

No. 8427SC853 

(Filed 7 May 1985) 

Nuisance 61 10; Contempt of Court g 6- abatement proceeding-violation of prior 
order 

A show cause order should have been dismissed where defendants had 
been dismissed from the 1982 abatement proceeding which resulted in the 
order they were charged with violating. G.S. 19-5 (1983). 

APPEAL by defendants from Gaines, Judge. Order entered 14 
March 1984 in GASTON County Superior Court. Heard in the 
Court of Appeals 15 April 1985. 

Defendants Thomas Smith and Dolly Smith were ordered to  
show cause as  to  why they should not be held in contempt for 
violating a consent order entered on 16 December 1982, which en- 
joined the  premises located a t  911 North Marietta Street,  Gas- 
tonia, from being used as  a nuisance. 

Following a hearing, the trial court entered an order in which 
i t  found that  defendants were the owners of said premises, that  
defendants had permitted and consented to  the  operation of said 
premises as  a nuisance, and that  defendants had violated the  
order  of 16 December 1982. The trial court ordered sanctions 
against defendants, and defendants have appealed from that  
order. 

Joseph B. Roberts,  III, for plaintiff. 

Ferguson, W a t t ,  Wallas & Adkins ,  P.A., b y  James E. 
Ferguson, II, for defendants. 

WELLS, Judge. 

Defendants first contend that  the  trial court erred in denying 
their motion t o  dismiss the show cause order against them. We 
agree and vacate the order appealed from. 
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Article 1 of Chapter 19 of the North Carolina General 
Statutes  defines nuisance and provides for their abatement. N.C. 
Gen. Stat.  $j 19-5 (1983) is the particular s tatute which controls our 
decision in this case. In pertinent part, i t  provides: 

If the  existence of a nuisance is admitted or established 
in an action provided for in this Chapter an order of abate- 
ment shall be entered a s  a part of the judgment in the case, 
which judgment and order shall perpetually enjoin the de- 
fendant and any other person from further maintaining the 
nuisance a t  the place complained of . . . 
The trial court's order of 16 December 1982 was as  follows: 

THIS CAUSE coming on to be heard and being heard 
before the  undersigned Superior Court Judge upon request 
by counsel for the Plaintiff and counsel for the Defendants, 
Thomas 0. Smith and wife, Dolly Smith, respectfully request- 
ing that  the  undersigned Superior Court Judge enter this 
Consent Order in this cause; 

AND THE COURT having reviewed the file in this matter, 
and particularly the Order entered on September 27, 1982, is 
of the opinion that it would be in the best interest of all par- 
ties for this Order to be entered; 

THEREFORE, IT IS HEREBY ORDERED as  follows: 

1. That the premises located a t  911 North Marietta 
Street ,  Gastonia, Gaston County, North Carolina, where the 
business known as The Captain's Club was conducted, be en- 
joined hereafter from being used a s  a nuisance, as  the same 
is defined under Chapter 19 of the North Carolina General 
Statutes; 

2. That this action is dismissed a s  to the Defendants 
Thomas 0. Smith and wife, Dolly Smith, upon payment of 
$500.00 to  counsel for the Plaintiff, Joseph B. Roberts, 111; 

3, That a s  to the other Defendants in this cause, this 
matter is left open. The Court notes that  substantial personal 
property was stolen from said club by parties unknown at  
this time. Should said property be recovered, or the name or 
names of said individuals who removed said property from 
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said club be ascertained in the future, the Plaintiff shall be 
entitled to  proceed in this matter as by law provided. 

4. That as to all the property presently being held by 
the sheriff of Gaston County, the same can be returned to the 
Defendants, Thomas 0. Smith and wife, Dolly Smith. 

This, the 16 day of December, 1982. 

Chase Saunders 

Because defendants were not enjoined in the order of 16 
December 1982, but were in fact dismissed as defendants in the 
abatement proceedings, the trial court should have allowed de- 
fendants' motion to  dismiss the show cause order against them. 
Accordingly, the order of the trial court entered 14 March 1984 is 

Vacated. 

Chief Judge HEDRICK and Judge MARTIN concur. 

STATE OF NORTH CAROLINA v. ARTHUR LEON MAYFIELD 

No. 8426SC694 

(Filed 7 May 1985) 

1. Burglary and Unlawful Breakings $3 7- first-degree burglary-instruction on 
felonious breaking or entering not required 

The trial court in a first-degree burglary case was not required to instruct 
the jury on the lesser included offense sf felonious breaking or entering where 
the evidence tended to show only that defendant forcibly entered the victim's 
apartment by breaking through a screened window and would not permit the 
inference contended by defendant that defendant entered the apartment 
without force through an open, unscreened window. 

2. Criminal Law 88 66, 111.1- instruction on identification testimony 
The trial court's instruction on identification testimony was sufficient 

where it emphasized that proof of defendant's identity a s  the perpetrator of 
the crime was an essential element of the case which the State had to prove 
beyond a reasonable doubt. 
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APPEAL by defendant from Downs, Judge. Judgment entered 
19 January 1984 in Superior Court, MECKLENBURG County. Heard 
in the  Court of Appeals 5 March 1985. 

Defendant was charged with and convicted of first degree 
burglary in violation of G.S. 14-51 and second degree rape in 
violation of G.S. 14-27.3. The State's evidence tended to  show 
that: The defendant climbed through Barbara Elizabeth Hoey's 
apartment window in the  early morning hours of 10 July 1983, 
threatened to  hurt her unless she stopped screaming, and had 
sexual intercourse with her against her will. Before defendant's 
en t ry  into the apartment, the window that  he used was up but i t  
was covered with a screen that  was locked in position within the 
frame of the window. Later that  morning when the police came 
the screen was found bent out of shape lying on the ground under 
the window. 

A t t o r n e y  General Edmisten,  b y  Assistant A t torney  General 
Robert  G. Webb ,  for the State.  

Appellate Defender Stein,  b y  Assis tant  Appellate Defender  
Robin E. Hudson, for defendant appellant. 

PHILLIPS, Judge. 

[I] Both of defendant's assignments of error  relate to  the  trial 
court's instructions to  the  jury. The first error  assigned is the 
court's failure to  instruct the  jury on the lesser included offense 
of felonious breaking and entering when charging on the  first 
degree burglary indictment. While felonious breaking or entering, 
which is the breaking or entering of any building with intent to  
commit any felony or larceny therein, G.S. 14-54(a), is a lesser in- 
cluded offense of first degree burglary, which is the breaking and 
entering of an occupied dwelling or sleeping apartment during the 
nighttime with the intent to  commit a felony therein, the  court 
was not required to  charge on it, in our opinion. The trial judge is 
not required to  submit an issue to  the  jury that  the evidence does 
not raise. See,  S ta te  v. Foust ,  258 N.C. 453, 128 S.E. 2d 889 (1963). 
The State's evidence, all that  the  jury had to  go on since the 
defendant presented none, tended to  show only that  defendant 
forcibly entered the apartment by breaking through a screened 
window; i t  did not tend to  show, a s  defendant contends, that  
defendant entered the apartment without force through an open, 
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unscreened window. Since the evidence tended to  show only a 
burglarious breaking and entry that  was the only kind of entry 
that  the court was required to charge on. 

12) Defendant's other assignment, that  the court erred in in- 
structing the jury with regard to the identification testimony, is 
likewise without merit. The instruction given followed that  ap- 
proved in S ta te  v. Martin, 53 N.C. App. 297, 280 S.E. 2d 775 (1981) 
almost verbatim. There is no exact form in this s tate  for instruct- 
ing on the  identification of one charged with crime. State  v. 
Silhan, 302 N.C. 223, 275 S.E. 2d 450 (1981). When a defendant's 
identity is questioned all that  is required is that the court em- 
phasize that  proving the defendant's identity as  the perpetrator 
of the  crime is an essential element of the case, which the State  
must prove beyond a reasonable doubt. State  v. Green, 305 N.C. 
463, 290 S.E. 2d 625 (1982). This the  court did. 

No error. 

Judges WEBB and MARTIN concur. 

SERVOMATION CORPORATION, PLAINTIFF v. HICKORY CONSTRUCTION 
COMPANY, DEFENDANT AND THIRD PARTY PLAINTIFF V. MILLER-BROOKS 
ROOFING COMPANY, THIRD PARTY DEFENDANT 

No. 8325SC1012 

(Filed 7 May 1985) 

Arbitration and Award @ 2- waiver of arbitration 
Upon reconsideration by the Court of Appeals in light of the Supreme 

Court decision in Cyclone Roofing Co. v. LaFave Co., 312 N.C. 224, the Court 
of Appeals was of the opinion that  its previous decision should not be altered 
and that defendant had waived its right to compulsory arbitration. The eir- 
cumstances showing waiver are  more abundant here than in Cyclone Roofing 
Co., and the  law of waiver is part of the  State's public policy. G.S. 1-567.1 e t  
seq. 

O N  remand from the North Carolina Supreme Court by order 
dated 8 January 1985. 
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Rudisill & Brackett, b y  Kei th T. Bridges, for plaintiff up- 
pellee. 

Patrick, Harper & Dixon, by  Stephen M. Thomas, for defend- 
ant appellant Hickory Construction Company. 

PHILLIPS, Judge. 

This appeal was the  subject of a previous opinion of this 
Court reported a t  70 N.C. App. 309, 318 S.E. 2d 904 (1984). Upon 
receiving a petition to  review the  appeal the North Carolina Su- 
preme Court remanded it for our further consideration in light of 
i ts  opinion in Cyclone Roofing Co. v. LaFave Co., 312 N.C. 224, 
321 S.E. 2d 872 (19841, handed down after our decision was ar- 
rived at. After reconsidering the  appeal in that  light we are of 
the opinion tha t  the decision previously made should not be 
altered. In deciding the appeal we considered that  the view ex- 
pressed in the  dissenting opinion in Cyclone Roofing Co. v. 
LaFave Co. [67 N.C. App. 278, 312 S.E. 2d 709 (198411 might 
become the  law of the case upon i ts  appeal, a s  has happened, but 
were of the  opinion that  that  case has no application to this one in 
any event, since the circumstances tending to  show a waiver here 
a re  so much more abundant than they were there. We are  still of 
that  opinion. Also, in arriving a t  our previous decision we were 
aware that  by virtue of G.S. 1-567.1 et  seq. the  public policy of the 
State  favors the  enforcement of contracts for arbitration and 
gave due consideration to  that  fact; but, as we understand it, the 
law of waiver is also a par t  of the State's public policy and it 
seems plain t o  us that  under the circumstances recorded in this 
case defendant has waived its right to  compulsory arbitration for 
the  reasons heretofore stated. 

Affirmed. 

Judges WEBB and JOHNSON concur. 
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White Oak Properties v. Town of Carrboro 

WHITE OAK PROPERTIES, INC., A NORTH CAROLINA CORPORATION V. TOWN OF 
CARRBORO, A MUNICIPAL CORPORATION; ROBERT W. DRAKEFORD, MAYOR; 
STEVE ROSE, AN ALDERMAN; JIM WHITE, AN ALDERMAN; JOHN BOONE, AN 

ALDERMAN; HILLIARD CALDWELL, AN ALDERMAN: ERNIE PATTERSON, 
AN ALDERMAN; AND JOYCE GARRETT, AN ALDERMAN 

No. 8415SC123 

(Filed 7 May 1985) 

Municipai Corporations S 30.6- conditional use permit 
The superior court did not er r  in ordering the Board of Aldermen of the  

Town of Carrboro to issue a conditional use permit for the development of a 
nineteen-unit townhouse project on a 3.3 acre site. 

ON remand from the Supreme Court to  determine the issue 
of whether the Superior Court erred by reversing the  Board's de- 
nial of White Oak's application for a conditional use permit. 

Jordan, Brown, Price & Wall, b y  Charles Gordon Brown and 
M. L e A n n  Nease, for petitioner, appellant. 

Michael B. Brough for respondents, appellees. 

HEDRICK, Chief Judge. 

On the 2nd day of April, 1985, the Supreme Court of North 
Carolina filed an opinion reversing and remanding this proceeding 
t o  the Court of Appeals for the determination of t he  issue of 
whether the Superior Court erred by reversing the Board's denial 
of White Oak's application for a conditional use permit. 

The certification of the opinion of this Court to  the  trial 
tribunal filed the 20th day of November, 1984 is hereby vacated 
and the cause is hereby reset for further consideration of the said 
issue pursuant to  the opinion of the Supreme Court before a 
panel consisting of Chief Judge Hedrick and Judges Arnold and 
Webb. 

Upon further consideration pursuant to the opinion of the 
Supreme Court the panel consisting of Chief Judge Hedrick and 
Judges Arnold and Webb hereby determine that  t he  Superior 
Court did not e r r  in ordering the Board of Aldermen to  issue a 
conditional use permit for the 3.3 acre site for the development of 
a nineteen unit townhouse project. 

The judgment of the Superior Court dated 20 January 1984 is 
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Affirmed. 

Judges ARNOLD and WEBB concur. 
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Hewes v. Wolfe and Hewes v. Johnston 

MR. AND MRS. CHARLES F. HEWES v. W. B. WOLFE 

MR. AND MRS. CHARLES F. HEWES v. HUGH W. JOHNSTON 

No. 8427SC749 

(Filed 21 May 1985) 

1. Process 1 19- abuse of process-sufficiency of complaint 
Plaintiffs' complaint alleging that, through an action for misuse of partner- 

ship assets, defendants maliciously filed notices of lis pendens and notices of 
lien on property owned by plaintiffs "for the purpose of injuring and destroy- 
ing the credit business of the plaintiffs and in general to oppress the plaintiffs" 
stated a claim for abuse of process. 

2. Process (3 19- abuse of process-sufficiency of evidence 
Plaintiffs' evidence was sufficient for the jury in an action against defend- 

ant attorney for abuse of process in filing notices of liens and lis pendens on 
property owned by plaintiffs in an action in which defendant represented plain- 
tiffs' opponents where it tended to show that defendant told plaintiffs that he 
was "going to ruin everything you've got if I can," that defendant said he 
would "get" the plaintiffs, and that defendant refused a request for assurances 
that additional liens would not be filed with regard to a proposed construction 
project by the male plaintiff which was unrelated to any business transactions 
with defendant's clients. 

3. Witnesses 1 9- excluding testimony on redirect 
The trial court did not er r  in excluding redirect testimony similar to 

testimony already given by the witness on direct examination. 

4. Process 1 19- abuse of process-competency of evidence 
In an action against defendant attorney for abuse of process in filing 

notices of lien and lis pendens against property owned by plaintiffs in an ac- 
tion in which defendant represented plaintiffs' opponents, the trial court prop- 
erly admitted notices of liens filed by defendant, evidence relevant to damages 
incurred by plaintiffs because of the liens and lis pendens, and evidence tend- 
ing to  show defendant's motive and misuse of judicial process. 

5. Trial 1 11- jury argument-refusal to permit reading of irrelevant statute and 
case 

The trial court in an action for abuse of process properly refused to per- 
mit defense counsel to read to the jury during closing argument a statute and 
a portion of a case opinion which involved principles of law that were irrele- 
vant t o  the case at  issue and had no application to the facts in evidence. 

6. Process 8 19- abuse of process-court's statement of evidence 
In an action against defendant attorney for abuse of process in filing 

notices of lien and lis pendens against property owned by plaintiffs in an ac- 
tion in which defendant represented plaintiffs' opponents, evidence tending to 



N.C.App.1 COURT OF APPEALS 61 1 

Hewes v. Wolfe and Hewes v. Johnston 

show that defendant researched the law prior t o  filing notices of lien and lis 
pendens was fairly stated to the jury by the trial court, and the court did not 
e r r  in failing to summarize evidence as to specific statutes and cases which 
defendant researched. 

7. Process 1 19- abuse of process- punitive damages 
Plaintiffs' evidence was sufficient to support an inference that defendant 

attorney's filing of notices of lien and lis pendens against plaintiffs' property 
on behalf of his clients was motivated by malice, a reckless indifference or 
willfulness so as to support submission of a punitive damages issue where it 
tended to show that defendant made statements to plaintiffs that he would 
"ruin everything" they had and would "get" them, and that defendant refused 
a request for assurances that additional liens would not be filed on a proposed 
construction project unrelated to any business transaction with defendant's 
clients. 

8. Rules of Civil Procedure 1 13- claim not compulsory counterclaim 
Plaintiffs' claim for abuse of process in filing notices of lien and lis 

pendens in a prior action brought by defendants against plaintiffs alleging 
misuse of and failure to account for partnership assets did not arise "out of the 
transaction or occurrence that was the subject matter" of the prior action and 
was not a compulsory counterclaim which had to be asserted in that action. 
G.S. 1A-1, Rule 13(a) and (e). 

9. Process 1 19- liability of client for liens filed by attorney 
Defendant was liable for abuse of process in the filing of notices of liens 

and lis pendens by his attorney in an action against plaintiffs where the at- 
torney made malicious remarks to plaintiffs in defendant's presence that he 
would "ruin everything" plaintiffs had and would "get" plaintiffs; defendant 
had the liens filed, and was asked to remove them; and defendant never 
repudiated his attorney's statements nor told him to remove the liens. 

APPEALS by defendant Wolfe and defendant Johnston from 
Owens, Judge. Judgment entered 7 February 1984 in Superior 
Court, GASTON County. Heard in the Court of Appeals 11 March 
1985. 

This civil action for abuse of process arose from an earlier 
suit in which defendant Johnston acted a s  attorney for Mr. and 
Mrs. Wolfe in an action alleging misuse of, and failure to account 
for, partnership assets by Charles Hewes. Two weeks after the  
complaint was filed, the Wolfes filed a notice of lis pendens on 
property owned by Mr. and Mrs. Hewes. The Hewes admitted the 
existence of a partnership with the Wolfes, but denied all other 
allegations and counterclaimed for certain monies allegedly due 
them from partnership projects and from services performed by 
Hewes Construction Company for the partnership. Defendant 



612 COURT OF APPEALS [74 

Hewes v. Wolfe and Hewes v. Johnston 

Johnston, on behalf of the Wolfes, then filed notices of lien on 
property in two subdivisions, alleging that  the properties were 
purchased by the Hewes with partnership funds. He also filed a 
notice of lien on property owned by Woodrow F. Laye and wife, 
alleging that partnership materials had been used by Mr. Hewes 
in construction of their dwelling. A subsequent lien was filed on 
property owned by the Hewes as tenants by the entirety seeking 
to have the property declared partnership property. The trial 
court ordered that  the notices of lien and lis pendens be can- 
celled, and on appeal this Court held that  the trial court had prop- 
erly cancelled the notices of lien and lis pendens. Wolfe v .  Hewes, 
41 N.C. App. 88, 254 S.E. 2d 204, disc. rev.  denied, 298 N.C. 206 
(1979). The Hewes then filed suit against Mr. and Mrs. Wolfe and 
defendant Johnston, claiming their acts of filing notices of lien 
and lis pendens in the partnership action constituted an abuse of 
process. Defendant Johnston responded with a third-party com- 
plaint against the Hewes and their attorneys, claiming that  the 
abuse of process action against him was itself an abuse of process. 
The trial judge dismissed his third-party complaint and on appeal 
the dismissal was affirmed. Hewes v. Johnston, 61 N.C. App. 603, 
301 S.E. 2d 120 (1983). 

The abuse of process suits against Mr. and Mrs. Wolfe and 
Johnston were consolidated for trial. The trial court with the 
Hewes' consent granted a directed verdict in favor of Mrs. Wolfe, 
but denied motions for directed verdicts made by defendant W. B. 
Wolfe and defendant Johnston. At the conclusion of the evidence, 
issues were submitted to the jury and answered as follows: 

1. Did the Defendant W. B. Wolfe abuse the judicial process 
of the Court in the action instituted against the Plaintiffs 
. . . by having notices of lis pendens and notices of lien filed 
in that action? 

ANSWER: Yes 

2. If the answer to Issue No. 1 is yes, what amount of com- 
pensatory damages are  Plaintiffs entitled to recover of the 
Defendant W. B. Wolfe? 
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3. What amount of punitive damages, if any, does the  jury in 
i ts  discretion award t o  t he  Plaintiffs against the Defendant 
W. B. Wolfe? 

4. Did the  Defendant Johnston abuse the  judicial process of 
the  Court in the  action the  Defendant W. B. Wolfe instituted 
against t he  Plaintiffs . . . by having notices of lis pendens 
and notices of lien filed in t ha t  action? 

ANSWER: Yes 

5. If the  answer t o  Issue No. 4 is yes, what amount of com- 
pensatory damages a re  Plaintiffs entitled to recover of the 
Defendant Johnston? 

6. What amount of punitive damages, if any, does the jury in 
its discretion award to  the  Plaintiffs against the Defendant 
Johnston? 

Judgment was entered upon the  verdict from which defendants 
appealed. 

Parker, Poe, Thompson, Bernstein, Gage & Preston, by WiL 
liam L. Rikard, Jr., and Sally Nan Barber, for plaintiff appellees. 

Basil L. Whitener and Anne M. Lamm for defendant ap- 
pellant Wolfe. 

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, by 
Michael E. Weddington and Susan M. Parker, for defendant ap- 
pellant Johnston. 

MARTIN, Judge. 

Defendants bring forth assignments of error  relating to  the 
denial of their motions, instructions to  the jury, evidentiary rul- 
ings, and the  submission of the  issue of punitive damages to  the 
jury. We have examined each of the  assignments and find no 
basis for reversal. 
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Defendant Johnston assigns error t o  the trial court's denial 
of his motions for a directed verdict and for judgment not- 
withstanding the verdict. Defendant Johnston's assignment is 
based on two contentions: (1) failure to s tate  a claim of abuse of 
process, and (2) insufficiency of the evidence. 

In order to s tate  a claim for the tort  of abuse of process, 
plaintiffs must sufficiently allege (1) an ulterior motive, and (2) an 
act in the use of the legal process not proper in the regular prose- 
cution of the  proceeding. Stanback v. Stanback, 297 N.C. 181, 254 
S.E. 2d 611 (1979). The ulterior motive requirement is satisfied 
when the  plaintiff alleges that the prior action was initiated by 
the defendant or used by him to  achieve a purpose not within the 
intended scope of the process used. Id. The act requirement is 
satisfied when the plaintiff alleges that  during the course of the 
prior proceeding, the defendant committed some wilful act 
whereby he sought to use the proceeding a s  a vehicle to gain ad- 
vantage of the plaintiff in respect to some collateral matter. Ed- 
wards v. Jenkins, 247 N.C. 565, 101 S.E. 2d 410 (1958). 

[I] Plaintiffs' amended complaint alleges that  through the part- 
nership action, defendants maliciously filed notices of lis pendens 
and notices of lien on property owned by plaintiffs "for the pur- 
pose of injuring and destroying the credit business of the plain- 
tiffs and in general t o  oppress the plaintiffs." These allegations 
sufficiently allege an ulterior motive and a wilful act not proper 
in the  regular course of defendants' civil proceeding, i.e., defend- 
ants  allegedly filed the notices of lis pendens in order to coerce 
plaintiffs and to achieve a purpose for which lis pendens was 
never intended. "[Olne who wantonly, maliciously, without cause, 
commences a civil action and puts upon record a complaint and a 
lis pendens for the purpose of injuring and destroying the credit 
and business of another" warrants the court t o  grant relief to the 
victim of such coercion through the tort  of abuse of process. 
Austin v. Wilder, 26 N.C. App. 229, 233, 215 S.E. 2d 794, 797 
(1975), quoting Estates  v. Bank, 171 N.C. 579, 582, 88 S.E. 783, 784 
(1916). Plaintiffs' complaint states a claim upon which relief may 
be granted. 

[21 Defendant Johnston also contends that  his motion for 
directed verdict should have been granted due to the insufficien- 
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cy of t he  evidence. This contention raises the  question of whether 
the evidence, when considered in the light most favorable to  the 
plaintiffs, is sufficient for submission to  the  jury. Kelly v. 
Harvester  Co., 278 N.C. 153, 179 S.E. 2d 396 (1971). Plaintiff of- 
fered evidence through the testimony of Charles Hewes that  de- 
fendant Johnston told the Hewes, "I'm going to  ruin everything 
you've got if I can," and tha t  defendant Wolfe stated a t  an earlier 
trial that  he had the liens filed in order t o  "cut off my [Hewes'] 
money." An attorney who represented the Hewes in the earlier 
civil action brought against them by the Wolfes stated that de- 
fendant Johnston said he would "get" the Hewes, and defendant 
Johnston also refused a request for assurances that  additional 
liens would not be filed regarding a proposed construction project 
by Mr. Hewes which was unrelated to  any business transaction 
with the  Wolfes. While it is t rue that  defendant Johnston's 
evidence denied the  testimony of plaintiffs' witnesses, "such 
variance presented issues of fact for the jury and not solely ques- 
tions of law for the court." Ellis v. Wellons, 224 N.C. 269, 272, 29 
S.E. 2d 884, 886 (1944). The evidence was sufficient for submission 
to  the  jury; defendant Johnston's motions for a directed verdict 
and judgment notwithstanding the verdict were properly denied. 

[3] Defendant Johnston, through several assignments of error, 
contends the  trial court erred in various evidentiary rulings. 
First, on redirect examination defendant Johnston was not per- 
mitted to  testify about his method of doing legal research; defend- 
ant  contends his defense of a good faith effort to  protect 
partnership property was thereby thwarted. We disagree. On 
direct examination, defendant Johnston testified regarding his 
method of research and the  steps he took in determining a course 
of action for Mr. Wolfe and the partnership. He claims tha t  exclu- 
sion of this same testimony on redirect examination prevented 
him from showing his good faith. "A trial court has discretionary 
power to  exclude or limit the repetition of questions and answers, 
however proper such questions and answers may have been in the 
first instance." Spivey v. Newman, 232 N.C. 281, 285-86, 59 S.E. 
2d 844, 848 (1950). Defendant Johnston has failed t o  demonstrate 
prejudicial error  by this contention. 

[4] Defendant Johnston's remaining evidentiary assignments of 
error assert  error  in the  admission of a notice of lien filed on a 
house owned by one Frank Laye, a notice of lien filed on plain- 
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tiffs' residence, testimony as  t o  attorney fees for legal work per- 
formed to  acquire removal of the  liens, testimony as  to  costs 
incurred by plaintiffs for a land survey and plat in seeking 
another construction project, testimony as  to  expenses incurred 
by Hewes in starting a new business, testimony as to  the amount 
of a proposed construction contract with one Mrs. Whitworth 
which was prevented because of defendant Johnston's refusal to  
agree not to  place a lien, and previous orders by trial judges 
reciting that  the notices of lien were without statutory authority. 
We have carefully examined these assignments and find that  they 
involve exhibits which contain the very matters constituting the 
misuse of judicial process, evidence which is relevant to  damages 
incurred by plaintiffs because of the liens and lis pendens, and 
evidence tending to  show defendant Johnston's motive and mis- 
use of judicial process. The evidence was therefore relevant and 
admissible, and the assignments a re  overruled. 

[S] Next, defendant Johnston contends the trial court erred in 
precluding his counsel from reading to  the  jury, during closing 
argument, a portion of a s tatute  and part of a case opinion. He 
argues that  the jury, after hearing the law which he relied on, 
could have reasonably concluded his actions in filing the  liens 
were based on a good faith effort to  protect his client's interests. 
Arguments of counsel to  the jury are within the discretion of the 
trial judge, and rulings regarding those arguments will not be 
disturbed in the absence of an abuse of discretion. S ta te  v. Monk, 
286 N.C. 509, 212 S.E. 2d 125 (1975); S ta te  v. Small, 31 N.C. App. 
556, 230 S.E. 2d 425 (19761, disc. rev. denied, 291 N.C. 715, 232 
S.E. 2d 207 (1977). The s tatute  defendant Johnston sought to  read 
to  the  jury set forth a partner's right to  insist that partnership 
assets be applied in payment of partnership debts, not the allow- 
ance of the filing of notices of lien and lis pendens against real 
property when the action does not affect title to  the real property 
of the  partnership; and the case which he sought to  read to  the 
jury involved an attorney's liability for abuse of process from the 
filing of a malpractice suit, not the misuse of judicial process after 
the institution of an action. As such, both involved principles of 
law which were irrelevant to  the case and had no application to 
the  facts in evidence. See S ta te  v. Crisp, 244 N.C. 407, 94 S.E. 2d 
402 (1956). Therefore, the  trial judge did not abuse his discretion 
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in sustaining plaintiffs' objections to  portions of defendant 
Johnston's closing argument. 

(61 Defendant Johnston also contends the trial court erred in 
failing to  summarize for the jury evidence with regard to  the 
specific statutes and cases which defendant Johnston researched 
prior t o  filing the liens. This assignment of error is without merit. 
In his summary of the evidence, the trial judge instructed the 
jury 

[tlhat prior to filing liens and notices of lis pendens . . . Mr. 
Johnston did considerable research . . . . [H]e consulted the 
North Carolina Uniform Partnership Act and . . . he read nu- 
merous cases of the North Carolina Appellate Court. 

Thus, the evidence tending to show that defendant Johnston 
researched the law prior t o  filing notices of lien and lis pendens 
was fairly stated to the jury. The jury was not precluded, as  
defendant Johnston contends, from finding a good faith effort on 
his behalf, nor was unequal emphasis placed on either party's con- 
tentions. The charge as  a whole was adequate and free from pre- 
judicial error. 

[7] Defendant Johnston finally contends the trial court erred in 
submitting the issue of punitive damages to the jury due to insuf- 
ficiency of the evidence. Punitive damages are  allowable where a 
plaintiff has proved a t  least nominal damages and where an ele- 
ment of aggravation accompanying the tortious conduct causes 
the  injury. Oestreicher v. Stores, 290 N.C. 118, 225 S.E. 2d 797 
(1976); Worthy v. Knight, 210 N.C. 498, 187 S.E. 771 (1936). The 
aggravation element was early defined to  include "fraud, malice, 
such a degree of negligence as indicates a reckless indifference to  
consequences, oppression, insult, rudeness, caprice, wilfulness 
. . . ." Newton v. Insurance Co., 291 N.C. 105, 112, 229 S.E. 2d 
297, 301 (1976). So long a s  there is "some fact or circumstance" in 
evidence from which one of these elements may be inferred, the 
issue of punitive damages is for the jury and not for the court. 
Shugar v. Guill, 304 N.C. 332, 340, 283 S.E. 2d 507, 511 (1981). 

Applying these principles of law to the facts of this case, we 
believe that  the evidence presented was sufficient to permit the 
jury reasonably to infer that  defendant Johnston's actions were 
motivated by malice, a reckless indifference to consequences, or 
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wilfulness. Plaintiffs' evidence of motive contains statements by 
defendant Johnston to  the Hewes tha t  he would "ruin every- 
thing" they had and that  he would "get" t he  Hewes. There was 
also evidence of defendant Johnston's refusal of a request for 
assurances that  additional liens would not be filed on a newly pro- 
posed construction project unrelated to  any business transaction 
with the Wolfes. The evidence is indicative of the filing, malicious- 
ly and falsely, of a document which clouded title and interfered 
with financing that  caused injury. Defendant Johnston's actions 
possess the  aggravation element necessary to  submit the issue of 
punitive damages to  the  jury. 

Defendant Wolfe first assigns error  to  t he  trial court's denial 
of his motions t o  dismiss. His motions were made pursuant to  
Rule 12(b)(6) and Rules 13(a) and (el of t he  North Carolina Rules of 
Civil Procedure. 

Defendant's Rule 12(b)(6) contention asserts that  the  com- 
plaint failed t o  allege any specific wrongful conduct on his part. 
The complaint alleges that  defendant Wolfe filed the liens "for 
the  purpose of injuring and destroying the  credit business of the 
plaintiffs and in general t o  oppress the  plaintiffs," and that  he 
knew they were without legal basis. These allegations s tate  an 
ulterior motive and a wilful act not proper in the  regular course 
of the  earlier legal proceeding, and therefore, defendant Wolfe's 
Rule 12(b)(6) motion to  dismiss was properly denied. 

181 Defendant Wolfe next contends his motion t o  dismiss should 
have been granted pursuant to  Rules 13(a) and (el. Defendant 
Wolfe argues that  plaintiffs' claim for abuse of process should 
have been asserted as  a compulsory counterclaim in the Wove v. 
Hewes action. 

Rule 13(a) of the North Carolina Rules of Civil Procedure 
defines a compulsory counterclaim as follows: 

[Alny claim which a t  t he  time of serving the  pleading the 
pleader has against any opposing party, if i t  arises out of 
the transaction or occurrence that  is the  subject matter of 
the  opposing party's claim. 
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G.S. 1A-1, Rule 13(a). Rule 13(e) provides that  "[a] claim which 
either matured or was acquired by the pleader after serving his 
pleading may, with the permission of the court, be presented as a 
counterclaim by supplemental pleading." G.S. 1A-1, Rule 13(e). 

Plaintiffs' abuse of process claim does not arise "out of the 
transaction or  occurrence that was the subject matter" of the 
Wove v .  Hewes action. The Wolfe v .  Hewes action claimed a 
diversion sf partnership assets and sought a partnership account- 
ing. Plaintiffs' abuse of process claim is that  defendants for 
ulterior motives used the Wolfe v .  Hewes action to  file lis 
pendens and liens against plaintiffs' property. The two claims, 
while possessing similar factual bases, require different proof, and 
the Hewes by failing to plead the counterclaim will not be barred 
by res  judicata from asserting their claim against the Wolfes and 
defendant Johnston. The claim for abuse of process was not a 
compulsory counterclaim which had to  be asserted in the  Wove  v .  
Hewes action. This assignment of error is overruled. 

[9] Defendant Wolfe further contends the trial court erred in de- 
nying his motions for directed verdict a t  the close of plaintiffs' 
evidence and a t  the close of all the evidence. This contention 
raises the  issue of whether the evidence is sufficient for submis- 
sion to  the jury. Kelly v .  Harvester Co., supra. 

A principal who authorizes a servant or  other agent t o  
institute or conduct such legal proceedings as  in his judg- 
ment a re  lawful and desirable for the protection of the prin- 
cipal's interests is subject to liability t o  a person against 
whom proceedings reasonably adapted to  accomplish the 
principal's purposes a re  tortiously brought by the  agent. 

Restatement (Second) of Agency 5 253. In circumstances in which 
an attorney a t  law tortiously institutes or continues a civil pro- 
ceeding or is guilty of oppressive or wrongful conduct during the 
course of the proceeding in order to enforce a claim of the prin- 
cipal, the principal is liable for the attorney's wrongful acts. See 
id., comment (a). The record contains evidence of defendant 
Johnston's alleged malicious remarks made in defendant Wolfe's 
presence, and that  defendant Wolfe had the liens filed. The record 
is clear that  defendant Johnston was asked to  remove the  liens. 
Defendant Wolfe never repudiated defendant Johnston's state- 
ments nor told him to remove the liens. These actions manifest 
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wrongful conduct by defendant Johnston allegedly in order to 
"protect partnership property," and a s  such, defendant Wolfe 
may be held liable. This assignment of error is overruled. 

Defendant's remaining assignments of error are similar, if 
not identical, to  those of defendant Johnston. We have carefully 
reviewed them and find them to  be without merit. For the rea- 
sons stated, the judgment of the trial court is 

Affirmed. 

Chief Judge HEDRICK and Judge WELLS concur. 

LETA PEARCE, ON HER OWN BEHALF AND IN HER CAPACITY AS ADMINISTRATRIX AND 

NORTH CAROLINA ANCILLARY ADMINISTRATRIX OF THE ESTATE OF DOUGLAS 
ALLEN PEARCE V. AMERICAN DEFENDER LIFE INSURANCE COMPANY 

No. 8410SC1045 

(Filed 21 May 1985) 

1. Insurance 1 14- life insurance-accidental death rider-exclusion for death in 
military aircraft- judgment n.0.v. for defendant proper 

Judgment n.0.v. was properly granted in favor of defendant insurance 
company where plaintiffs husband had bought a $20,000 life insurance policy 
with a $40,000 accidental death rider; the rider contained exclusions for air- 
craft crew members and for military aircraft; plaintiffs husband inquired 
about his coverage after he joined the Air Force; a representative of defend- 
ant replied that the basic program was in effect regardless of occupation, that 
the accidental death rider would remain in effect while plaintiffs husband was 
in the Air Force but would not cover death resulting from an act of war, and 
did not mention other exclusions in the rider; plaintiffs husband died eight 
years later from an accident involving a military aircraft on which he was a 
crew member but not involving an act of war; and defendant paid the $20,000 
basic coverage but refused payment on the accidental death rider. The applica- 
tion of the doctrines of waiver or estoppel on these facts would essentially 
rewrite the policy, extending coverage to  a risk expressly excluded and 
obligating defendant to  pay a loss for which it charged no premium. 

2. Insurance 1 8- life insurance-modification-authority of employee 
Plaintiff did not introduce sufficient evidence that defendant's employee 

had actual or apparent authority to  modify the contract to  bring the death of 
plaintiffs husband within the coverage of an accidental death rider which con- 
tained an exclusion for military aircraft where plaintiffs husband had inquired 
about the extended coverage after he had joined the Air Force and an 
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employee of defendant responded that the basic policy was in full force and 
that the rider would be payable should death occur while in the armed forces 
but not if death occurred as the result of an act of war. The contract of in- 
surance contained an express limitation on the authority of any person other 
than the president, vice president, or secretary of the company to modify or 
waive the contract provisions; consequently, the insured had notice of the ex- 
tent and scope of the employee's authority. 

3. Unfair Competition B 1- life insurance-inquiry into extent of coverage-ex- 
elusion not addressed 

There was no error in the dismissal of plaintiffs claims based on fraud 
and unfair trade practices where plaintiffs husband had inquired into the ex- 
tent of his coverage under a life insurance policy after he joined the Air Force; 
an  employee of defendant replied that the basic policy for $20,000 was in full 
force, that an accidental death rider would be payable while he was in the 
armed forces but not if death occurred as a result of war, and did not mention 
other exclusions in the rider; defendant's husband died in a military aircraft 
accident not resulting from an act of war; and defendant paid the claim under 
the basic policy but denied coverage under the rider because of exclusions for 
crew members in military aircraft. 

APPEAL by plaintiff from Ellis /B. Craig), Judge. Judgment 
entered 23 May 1984 in Superior Court, WAKE County. Heard in 
the Court of Appeals 8 May 1985. 

This is a civil action wherein plaintiff seeks to recover 
$40,000 pursuant to  an insurance contract entered into by defend- 
ant and plaintiffs deceased husband. The record reveals the fol- 
lowing undisputed facts: 

On 4 June 1968 defendant issued a life insurance policy to 
Douglas Allen Pearce. The policy provided that plaintiff, as the 
designated beneficiary under the policy, would receive $20,000 in 
the event of her husband's death. Mr. Pearce purchased addition- 
al coverage in the form of an "Accidental Death Rider," which 
provided for payment of an additional $40,000 in the event of the 
insured's accidental death, subject to  exceptions set out in the Ac- 
cidental Death Rider as follows: 

EXCEPTIONS: This agreement does not cover death or injuries 
resulting directly or indirectly from: (a) travel or flight in or 
descent from any species of aircraft if (i) you are a pilot, of- 
ficer, or other member of the crew of such aircraft, are giv- 
ing or receiving any kind of training or instruction, or have 
any duties whatsoever aboard such aircraft while in flight, or 
(ii) the aircraft is maintained or operated for military or naval 
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purposes, or (b) military, naval, or air service or  any allied 
branch thereof of any country a t  war, or (c) the  commission of 
a felony, or (d) intentionally self inflicted injuries or suicide 
while sane or  insane, or (e) war, participation in a riot, insur- 
rection or  any act incident thereto, either on land or water. 

In 1971 Mr. Pearce entered the United States Air Force. In 
May, 1971, defendant received the following letter: 

4 May 1971 

American Defender Life Insurance Company 
P. 0. Box 2434 
Raleigh, North Carolina 27602 

Re: Douglas Allen Pearce, Pol. No. 82-0058 

Gentlemen: 

Lt. Pearce signed an application in 1968 for $20,000 and he is 
concerned as to whether or not he is fully covered now that 
he is in the  USAF. He is a 2nd Lt. enrolled in The Navigation 
School a t  Mather, Ca. He is flying the T-29 which is a trainer 
for the Nav School. He has flown 6 hours so far and expects 
t o  fly approximately 250 hours during the next 12 months. 
After graduation he does not have any idea a s  t o  which plane 
he will be assigned. 

Will you please check over his coverage and advise us. I feel 
sure that  he is fully covered, however, to  make him feel at  
ease and appreciate his policy and its protection-he would 
like to have i t  spelled out over the signature of one of your 
executives. 

Thanks for your usual very prompt service. 

Sincerely, 

C. L. Dickerson 

The letterhead of this letter indicates that  Mr. Dickerson was 
employed by "Military Associates Incorporated," "Specialists in 
Military Financial Planning." The record contains no other infor- 
mation about Mr. Dickerson. 

On 12 May 1971 defendant responded to Mr. Dickerson's let- 
te r  by mailing the following letter t o  Mr. Pearce: 
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May 12, 1971 

Mr. Douglas Allen Pearce 
10484 Investment Circle, #40 
Rancho Cordova, California 95610 

Policy Number: 82-0058 

Dear Mr. Pearce: 

We have received Mr. C. L. Dickerson's letter of May 4,1971, 
concerning the coverage of your above numbered policy. 

Your policy has a $20,000.00 College Defender Program with 
a $40,000.00 Accidental Death and Dismemberment Rider, 
$10,000.00 Guaranteed Insurability Option. Your program 
does not contain a war clause. In other words, the  basic pro- 
gram is in full force and effect regardless of your occupation. 
The Accidental Death Rider portion of the policy would not 
be payable should your death occur a s  the result of a direct 
act of war. However, in addition to  the basic policy, this Ac- 
cidental Death Rider would also be payable should his death 
occur while in the  Armed Forces but not as  the result of an 
act of war. 

Should this letter not fully answer your questions or  if you 
would like additional information, please write directly to  us 
or call us collect. 

Sincerely yours, 

(Miss) Linda Wynne 
Policyowners' Service 

Mr. Pearce continued to  make premium payments under the 
policy until his death on 24 July 1979. Mr. Pearce's death resulted 
from an accident involving a military aircraft on which he was a 
crew member; he did not die as  the result of an act of war. Fol- 
lowing the death of the  insured, defendant paid plaintiff, as  
beneficiary, $20,000 under the basic policy; defendant has refused 
to  pay plaintiff the  additional $40,000 she claims under the  Ac- 
cidental Death Rider, asserting that  the  provision se t  out in sub- 
section (a) of the  Exceptions section of the  policy relieves i t  of any 
obligation t o  make such payments, 
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On 25 February 1982 plaintiff instituted this action by filing a 
complaint in which she alleged nine claims for relief, including 
claims based on fraud, unfair t rade practices, estoppel, waiver, 
and negligence. Defendant filed a motion to  dismiss for failure to 
s tate  a claim upon which relief can be granted pursuant to Rule 
12(b)(6), N.C.R.C.P. Judge Brewer allowed defendant's 12(b)(6) mo- 
tion by order entered 9 July 1982. This court "vacated" Judge 
Brewer's order and remanded the case for further proceedings in 
an opinion filed 21 June 1983. See Pearce v. American Defender 
Life Ins. Co., 62 N.C. App. 661, 303 S.E. 2d 608 (1983). The matter 
came on for trial before a jury a t  the 14 May 1984 session of 
Superior Court, Wake County. A t  the close of plaintiffs evidence 
Judge Ellis granted defendant's motion for a directed verdict on 
plaintiffs claims based on fraud and unfair trade practices. A t  the 
close of all the evidence the following issue was submitted to  and 
answered by the jury as  indicated: 

Was the insured's death covered under that  portion of 
the insurance policy issued by the defendant, which provided 
for the payment of $40,000 to  the beneficiary in the event of 
the insured's accidental death? 

ANSWER: Yes. 

By motion dated 17 May 1984 defendant moved for judgment not- 
withstanding the verdict pursuant t o  Rule 50, N.C.R.C.P. On 23 
May 1984 Judge Ellis allowed defendant's motion and entered 
judgment in favor of the defendant. Plaintiff appealed. 

Akins, Mann, Pike & Mercer, P.A., b y  J.  Jerome Hartzell, for 
plaintiff; appellant. 

Smith Moore Smith Schell & Hunter, by Ted R. Reynolds 
and Benjamin F. Davis, Jr., for defendant, appellee. 

HEDRICK, Chief Judge. 

We note a t  the outset that  plaintiff relies heavily on this 
Court's prior decision, in which we "vacated" the order dismissing 
plaintiffs complaint for failure t o  s ta te  a claim, in support of her 
contention that  the court erred in granting defendant's motion for 
judgment notwithstanding the verdict. Plaintiff contends that  our 
holding in the first appeal of this case is binding on this Court on 
this second appeal, citing N.C.N.B. v. Virginia Carolina Builders, 
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307 N.C. 563, 299 S.E. 2d 629 (1983). "The doctrine of law of the 
case does not apply to dicta, [however,] but only to points actually 
presented and necessary to  the determination of the case." Wa- 
ters v. Phosphate Corp., 61 N.C. App. 79, 84, 300 S.E. 2d 415, 418 
(1983), modified and affit, 310 N.C. 438,312 S.E. 2d 428 (1984). We 
have carefully scrutinized Judge Hill's opinion in this case, and 
note that this Court went to some length to  clearly delineate 
what i t  was-and what it was not -deciding in holding that plain- 
t i ffs  complaint, liberally construed, states a claim upon which 
relief might be granted: 

Both parties expend considerable effort in their respec- 
tive arguments proceeding from the premise that the ex- 
change of letters in May of 1971 somehow broadens the 
coverage of the policy, creating attendant problems of agency 
and contract law. Without passing on the merits of these con- 
tentions, our reading of plaintiffs Complaint and the letters 
therein establishes to our satisfaction that plaintiff has, at 
the very least, pleaded no insurmountable bar to her claim. 

Pearce v. American Defender Life Ins. Co., 62 N.C. App. 661, 665, 
303 S.E. 2d 608, 610 (1983) (emphasis added). While this Court has 
held that plaintiffs complaint discloses no insurmountable bar to 
recovery under a t  least one of her nine claims for relief, our in- 
quiry in reviewing the court's entry of judgment notwithstanding 
the verdict in favor of defendant is a very different one: Is the 
evidence introduced a t  trial, viewed in the light most favorable to 
plaintiff, insufficient as a matter of law to support the jury's ver- 
dict in plaintiffs favor? Summey v. Cauthen, 283 N.C. 640, 197 
S.E. 2d 549 (1973). For the reasons set forth below, we hold that 
the court did not er r  in granting defendant's motion for judgment 
notwithstanding the verdict. 

[I] We begin our analysis by pointing out that the policy provi- 
sion in question, which excepts from coverage death resulting 
from travel in an aircraft if the insured is a flight crew member, 
is unambiguous. Plaintiff does not contend that the policy, con- 
sidered as written, independent of the exchange of letters in 1971, 
obligates defendant to make payment to plaintiff under the Ac- 
cidental Death Rider. Plaintiffs claim, instead, is that defendant 
is estopped from relying on the aircraft exception, or that defend- 
ant has waived that  portion of the insurance contract, or that that 
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portion of the insurance contract was modified by the exchange of 
letters in 1971. 

The doctrines of "waiver" and "estoppel," although related, 
are conceptually distinct. Waiver is "the voluntary, intentional 
relinquishment of a known right," Appleman 16B Insurance Law 
and Practice Sec. 9081 (1981), while estoppel "refers to an abate- 
ment raised by law of rights and privileges of the insurer where 
it would be inequitable to permit their assertion." Id. Waiver is 
available only when the evidence shows that the insurer inten- 
tionally relinquished its rights under the insurance contract. Id. 
Estoppel, on the other hand, "necessarily implies prejudicial 
reliance of the insured upon some act, conduct, or nonaction of 
the insurer." Id. Our courts have often held that forfeiture provi- 
sions in an insurance contract may be waived by the insurer, or 
that the company may, because of its conduct, be estopped from 
relying on such provisions so as to avoid its obligations under the 
policy. See, e.g., Durham v. Cox, 65 N.C. App. 739, 310 S.E. 2d 371 
(1984); Thompson v. Insurance Co., 44 N.C. App. 668, 262 S.E. 2d 
397, disc. rev. denied, 300 N.C. 202, 269 S.E. 2d 620 (1980). While 
these doctrines sometimes have been relied upon to prevent for- 
feiture, the rule is well settled that 

The doctrines of implied waiver and of estoppel, based upon 
the conduct or action of the insurer, are not available to 
bring within the coverage of a policy risks not covered by its 
terms, or risks expressly excluded therefrom; and the ap- 
plication of the doctrine in this respect is, therefore, to be 
distinguished from the waiver of, or estoppel to deny, 
grounds of forfeiture. 

Hunter v. Insurance Co., 241 N.C. 593, 595.86 S.E. 2d 78, 80 (1955) 
(quoting 29 Am. Jur. Insurance Sec. 903). "The theory underlying 
this rule seems to be that the company should not be required by 
waiver and estoppel to pay a loss for which it charged no 
premium. . . ." Annot., 1 A.L.R. 3d 1139, 1144 (1965). 

In the instant case, the Accidental Death Rider provides for 
the payment of an additional $40,000 in the event the insured dies 
as the result of an accident, and expressly exempts from coverage 
death resulting from an accident involving an aircraft on which 
the insured serves as  a crew member. We think i t  clear that ap- 
plication of the doctrines of waiver or estoppel on these facts 
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would essentially rewrite the policy, extending coverage to a risk 
expressly excluded therefrom, and obligating defendant to  pay a 
loss for which i t  charged no premium. This we cannot do. 

121 We next consider whether plaintiff introduced sufficient 
evidence that defendant's agent, Miss Wynne, had actual or ap- 
parent authority to modify the insurance contract so as to bring 
Mr. Pearce's death within the scope of coverage. The following 
provision appears in the policy: 

No alteration of this Policy and no waiver of any of its provi- 
sions shall be valid unless made in writing by us and signed 
by our President, Vice President, or Secretary. 

Assuming arguendo that the statements made by Miss Wynne in 
her letter of 12 May 1971 would, if made a part of the insurance 
contract, constitute a modification of the contract provisions, the 
record contains undisputed evidence showing that Miss Wynne 
had no actual authority to  make such a modification. She was not 
the president, vice president, or secretary of defendant corpora- 
tion a t  the time she wrote the letter in question, and she testified 
that she had no authority to extend coverage beyond that provid- 
ed in the insurance contract. In her brief plaintiff concedes that 
"Miss Wynne may not have had actual authority to modify Plain- 
tiffs decedent's insurance coverage," but contends that  "Mr. 
Pearce could, in the exercise of reasonable care, have concluded 
Miss Wynne had authority to speak for and bind the company." 
Plaintiff further argues that the policy provision governing the 
manner in which the contract terms could be modified or waived 
"should not bar plaintiffs decedent from being able to rely on 
Miss Wynne's written explanation of the policy provisions." 

"It is true that a principal, who has clothed his agent with ap- 
parent authority to contract in behalf of the principal, is bound by 
a contract made by such agent, within the scope of such apparent 
authority, with a third person who dealt with the agent in good 
faith, in the exercise of reasonable prudence and without notice of 
limitations placed by the principal upon the agent's authority." 
Lucas v. Stores, 289 N.C. 212, 220, 221 S.E. 2d 257, 262 (1976). 
"This rule, however, has no application where . . . the third party 
. . . knew or in the exercise of reasonable care should have 
known that the agent was not authorized to  enter into the con- 
tract." Id. at  220-21, 221 S.E. 2d a t  263. "Any apparent authority 



628 COURT OF APPEALS [74 

Pearce v. American Defender Life Ins. Co. 

that  might otherwise exist vanishes in the presence of the third 
person's knowledge, actual or constructive, of what the agent is, 
and what he is not, empowered t o  do for his principal." Rollins v. 
Miller Roofing Co., 55 N.C. App. 158, 161, 284 S.E. 2d 697, 700 
(1981) (citation omitted). See also Bynum v. Blue Cross and Blue 
Shield, 28 N.C. App. 515, 519, 222 S.E. 2d 263, 266 (1976) (citation 
omitted) ("The authority of an agent with limited power to  waive 
the  terms and conditions of written policies of insurance in the 
absence of fraud or mistake or other compelling equitable princi- 
ple is ordinarily restricted to  negotiations connected with the in- 
ception of the  contract and not to  provisions of a written contract 
which has already taken effect and been in force for a period of 
time."). 

In the  instant case, the contract of insurance contains an ex- 
press limitation on the authority of any person other than the 
president, vice president, or secretary of the company to  modify 
or waive the  contract provisions. Consequently, the insured had 
notice of the  extent and scope of Miss Wynne's authority. While 
i t  is t r ue  that  the written limitation of authority in question 
might itself have been waived or  modified by "a subsequent par01 
agreement, or by conduct which naturally and justly [led] the 
other  party to believe the provisions of the  contract [were] 
modified or waived," Childress v. Trading Post,  247 N.C. 150, 154, 
100 S.E. 2d 391, 394 (1957) (citation omitted), plaintiff introduced 
no evidence tending to  show statements or conduct by defendant 
resulting in such waiver or modification. Mr. Pearce must there- 
fore be held to  have acted unreasonably in concluding that  Miss 
Wynne had authority to  bind the  company in the  face of clear 
written notice to the contrary. For this reason, plaintiffs claim in 
this regard must fail. 

[3] Plaintiff next contends that  the trial court erred in granting 
defendant's motion for a directed verdict on plaintiffs claims 
based on fraud and unfair trade practices under G.S. 75-1.1 and 
G.S. 58-54.1. Plaintiffs contentions as  to  fraud require little 
discussion: the record is entirely devoid of any evidence that 
defendant a t  any time made a false representation to  Mr. Pearce. 
Scrutiny of the 12 May 1971 letter written by Miss Wynne 
reveals no statement that  may be characterized as  false. We need 
not discuss the remaining evidentiary gaps justifying the court's 
en t ry  of a directed verdict in connection with this claim for relief. 
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Plaintiffs contentions in regard to her claim of unfair trade 
practices require more discussion. G.S. 75-1.1 in pertinent part 
provides: "[Ulnfair or deceptive acts or practices in or affecting 
commerce . . . are declared unlawful." G.S. 58-54.4, on which 
plaintiff also relies, in pertinent part provides: 

The following are hereby defined as unfair methods of 
competition and unfair and deceptive acts or practices in the 
business of insurance: 

(1) Misrepresentations and False Advertising of 
Policy Contracts.-Making, issuing, circulating . . . any 
estimate, illustration, circular or statement misrepresenting 
the terms of any policy issued. . . . 

In Johnson v. Insurance Co., 300 N.C. 247, 266 S.E. 2d 610 (19801, 
the Supreme Court said: "An act or practice is deceptive . . . if it 
has the capacity or tendency to deceive. . . . Proof of actual de- 
ception is unnecessary. . . . Though words and sentences may be 
framed so that they are literally true, they may still be deceptive. 
In determining whether a representation is deceptive, its effect 
on the average consumer is considered." Id. at  265-66, 266 S.E. 2d 
a t  622. The question of whether a particular act or practice is un- 
fair or deceptive is a matter of law, to be determined by the 
court. Bernard v. Central Carolina Truck Sales, 68 N.C. App. 228, 
314 S.E. 2d 582, disc. rev. denied, 311 N.C. 751, 321 S.E. 2d 126 
(1984). 

When the statements made by defendant in its May 1971 let- 
ter  are considered in connection with the letter written by Mr. 
Pearce's agent in light of the rules of law discussed above, we do 
not believe these statements are deceptive. We first note that 
Mr. Dickerson's letter refers to  Mr. Pearce's "application in 1968 
for $20,000," and thus appears to be an inquiry not about the Ac- 
cidental Death Rider, but rather about the basic life insurance 
policy. We further note that Mr. Dickerson's letter does not 
specifically refer to or make inquiry about the aircraft exception 
contained in the Accidental Death Rider. The letter instead sets 
out facts about Mr. Pearce's military service, and inquires as to  
whether Mr. Pearce "is fully covered now that he is in the 
USAF." The letter written by defendant in response to Mr. Dick- 
erson's inquiry states that "the basic program is in full force and 
effect regardless of your occupation." Although Mr. Dickerson 
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had not asked specifically about the provisions of the Accidental 
Death Rider, or the exceptions to coverage under that portion of 
the policy, defendant also explained that additional benefits for 
accidental death would not be payable should Mr. Pearce die as 
the result of a direct act of war. Then, in a statement asserted by 
plaintiff to be deceptive, defendant stated, "However, in addition 
to the basic policy, this Accidental Death Rider would also be 
payable should his death occur while in the Armed Forces but not 
as the result of an act of war." 

We do not believe the average consumer would understand 
the above-quoted statement, considered in context, to mean that 
the remaining exceptions to coverage set out in the Accidental 
Death Rider no longer applied. In addition to the "aircraft ex- 
ception," the Rider also excepts deaths resulting from the com- 
mission of a felony, intentionally self-inflicted injuries, and 
participation in a riot or insurrection. Defendant was not required 
to discuss all of these exceptions in its letter to Mr. Pearce in 
order to avoid being "deceptive" in discussing the "act of war" 
exception. We hold the court did not err  in entering a directed 
verdict for defendant on these claims. 

Plaintiff concedes that we need consider the remaining ques- 
tions presented only if we hold that plaintiff is entitled to  a new 
trial. Consequently, we do not consider the remaining assign- 
ments of error. 

The judgment appealed from is 

Affirmed. 

Judges WEBB and WHICHARD concur. 
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HOWARD L. (DANNY) CORRELL, JR., CENTURY 21 BOXWOOD REALTY, 
PETITIONER V. SENORA L. BOULWARE, COMPLAINANT, AND NORTH CARO- 
LINA REAL ESTATE LICENSING BOARD 

No. 8410SC695 

(Filed 21 May 1985) 

1. Brokers and Factors 5 8- real estate broker-suspension of license-secretly 
acting for more than one party -dishonest dealing 

Findings that the owners of realty had listed their property with peti- 
tioner real estate broker for sale and that petitioner made a secret profit of 
$8,000 by purchasing the property and reselling it t o  a third party without 
disclosing his purchase price to the purchaser and without disclosing his sell- 
ing price to the sellers supported conclusions by the Real Estate Licensing 
Board that petitioner was guilty of acting for more than one party in a trans- 
action without the knowledge of all parties for whom he acted in violation of 
G.S. 93A-6(a)(4) and of conduct constituting improper, fraudulent or dishonest 
dealing in violation of G.S. 93A-6(a)(10). 

2. Brokers and Factors 5 8- real estate broker - suspension of license - unworthy 
or incompetent to safeguard public interest 

Findings that petitioner real estate broker made a secret profit of $8,000 
by buying a listed home with a bank loan and reselling it t o  a third party, that 
although petitioner received $18,720.44 from the third party he only paid 
$10,858.72 of these funds to the bank on his loan, and that the third party sus- 
tained the loss of money and her home supported a conclusion by the  Real 
Estate Licensing Board that petitioner was guilty of "being unworthy or in- 
competent to act as a real estate broker or salesman in such manner a s  to 
safeguard the interest of the public" in violation of G.S. 93A-6(a)(8). 

3. Brokers and Factors 5 8- real estate license-revocation for being unworthy 
or incompetent to safeguard public interest-constitutionality 

The statute permitting the revocation or suspension of the real estate 
license of a licensee found guilty of "being unworthy or incompetent to act a s  a 
real estate broker or salesman in such manner as to safeguard the interest of 
the public," G.S. 93A-6(a)(8), is not unconstitutionally vague. 

APPEAL by petitioner, Howard L. Correll, Jr., from Lee, 
Judge. Judgment entered 30 April 1984 in Superior Court, WAKE 
County. Heard in the Court of Appeals 13 February 1985. 

Petitioner, Howard L. Correll, Jr., appeals from the suspen- 
sion of his real estate license by the North Carolina Real Estate 
Licensing Board (hereinafter "Board"). In suspending petitioner's 
license, the Board made the following findings of fact following a 
hearing on 15 October 1982 upon proper notice: 
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(1) Howard L. (Danny) Correll, Jr., is, and was a t  all times 
material to  this proceeding, licensed by the Board as  a real 
estate  broker, holding license number 45996, and received 
due and proper notice of this hearing. 

(2) On November 27, 1978, Mr. and Mrs. Floyd Rickard listed 
their house and six acres of land on Daniels Road near 
Mocksville, North Carolina, with Respondent's firm with 
Respondent as  agent. The listing price was $47,500. 

(3) On May 28, 1979, Mrs. Senora L. Boulware offered to  pur- 
chase the Rickards' property for $42,000, subject to obtaining 
conventional or Federal Land Bank financing. Mrs. Boul- 
ware's offer was prepared by Ms. Sheila Oliver, an agent of 
Boxwood Realty. 

(4) Shortly thereafter, Respondent presented Mrs. Boul- 
ware's offer to  the Rickards, who accepted the  offer on May 
29, 1979. 

(5) The Boulware-Rickard contract did not result in a sale 
because Mrs. Boulware was unable to  secure the financing re- 
quired under the contract. 

(6) The Rickards were anxious to  sell their property so that 
they could purchase another house. Respondent was aware of 
this. 

(7) Despite her inability to  obtain financing, Mrs. Boulware 
still desired to purchase the Rickards' property, and re- 
quested Respondent to  assist her in searching for alternative 
ways to  acquire the property. 

(8) Respondent presented the Rickards an offer from his firm, 
Boxwood Real Estate  (hereinafter referred to  "Boxwood") to 
purchase the property for $34,000. Respondent owns and con- 
trols Boxwood. Respondent explained to  the  Rickards that he 
could not afford t o  pay more as  he felt it was necessary for 
him to  make two or three times his normal commission when 
he resold the property. The Rickards accepted this offer. 

(9) The Rickards knew that  Respondent intended to sell the 
property to Mrs. Boulware for a profit, but he never dis- 
closed his selling price to them. 
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(10) Respondent, acting for Boxwood, purchased the Rick- 
ards' property on or about July 5, 1979. On that  same day, 
Boxwood also borrowed $34,000 from Branch Banking and 
Trust  Company. Boxwood executed a deed of t rust  to Branch 
Banking and Trust t o  secure the loan. The loan, principal and 
interest, was to be paid within six months. Respondent did 
not disclose to  Branch Banking and Trust Company his intent 
to sell the  property to  Mrs. Boulware. 

(11) On or about July 11, 1979, Respondent entered into an 
installment land contract with Mrs. Boulware. Under the 
terms of this contract, Boxwood promised to sell the former 
Rickards property to Mrs. Boulware for $44,000. Mrs. 
Boulware paid $10,000 down and was obligated to  pay the 
balance over twenty years a t  12% interest per annum. When 
the  full price, plus interest, was paid, Boxwood would deed 
the  property to Mrs. Boulware. She took possession of the 
property a t  once. This contract was recorded on July 26, 
1979. 

(12) Respondent did not disclose to Mrs. Boulware what he 
had paid the Rickards for the property, nor did he discuss 
with her the possibility that she might purchase the property 
herself for much less than her original offer. 

(13) Mrs. Boulware was unfamiliar with real estate transac- 
tions. She thought Respondent was acting in the capacity of a 
real estate  agent and placed her t rust  in him. Mrs. Boulware 
believed that  Respondent was purchasing the property only 
t o  facilitate her purchase of the property, and that the 
Rickards were the real sellers. 

(14) Mrs. Boulware knew that  Respondent had borrowed 
money in order to purchase the property, but she did not 
know that  he had used the property to  secure Boxwood's in- 
debtedness, nor was she aware of the significance of this. 
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(15) After he paid Ms. Oliver $1,000 for her services and 
other closing expenses, Respondent and Boxwood made a se- 
cret profit in excess of $8,000 as a result of the two transac- 
tions. 

(16) Mrs. Boulware's payment history was poor. Her pay- 
ments to Boxwood were often tardy, and on several occasions 
her checks had to be presented twice. 

(17) The history of Respondent's payments to Branch Bank- 
ing and Trust Company was also poor. His short term note 
was restructured several times between January, 1980 and 
October, 1981. Respondent did not make his payments in a 
timely fashion. Although he received a total of $18,720.44 
from Mrs. Boulware toward her obligation under the install- 
ment land contract, Respondent only paid Branch Banking 
and Trust Company $10,858.72. 

(18) On October 27, 1981, Boxwood began foreclosure pro- 
ceedings against Mrs. Boulware for her late payments and 
failure to maintain the property as required by the install- 
ment land contract. Boxwood's foreclosure was temporarily 
halted when Mrs. Boulware filed for personal bankruptcy. 

(19) On October 24, 1981, Boxwood's note with Branch Bank- 
ing and Trust Company became due and payable. The bank 
was aware that Boxwood and Respondent were in poor finan- 
cial condition and decided not to renew Boxwood's loan. 
When Respondent could not satisfy Boxwood's obligation 
under the note, Branch Banking and Trust Company fore- 
closed on the property on November 20, 1981. 

(20) The property was sold in foreclosure for $22,000. There 
was a deficiency in the principal amount of $12,000. Mrs. 
Boulware received nothing from the proceeds of the sale and 
was forced to move. 

Based upon the foregoing findings of fact, the Board conclud- 
ed that petitioner was guilty of violating G.S. 93A-6(a)(4) (1981) 
("[alcting for more than one party in a transaction without the 
knowledge of all parties for whom he acts"), G.S. 93A-6(a)(8) (1981) 
("[bleing unworthy or incompetent to act as a real estate broker 
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public"), and G.S. 93A-6(a)(10) (1981) ("[alny other conduct whether 
of the  same or a different character from that hereinbefore speci- 
fied which constitutes improper, fraudulent or dishonest deal- 
ing").' The Board suspended petitioner's real estate license for a 
period of six months and placed him on probation for a period of 
two years. Pursuant t o  Chapter 150A of the General Statutes, 
petitioner filed a petition for judicial review of the Board's order 
in Wake County Superior Court. Following a review of the ad- 
ministrative record, the Wake County Superior Court ruled that  
the Board's findings of fact were supported by substantial evi- 
dence and that  the Board's conclusions of law were not affected 
by any error of law. Petitioner appeals. 

Henry P. Van Ho y, II, for petitioner appellant. 

Attorney General Rufus L. Edmisten, by Assistant Attorney 
General Harry H. Harkins, Jr., and Thomas R. Miller, Deputy 
Legal Counsel, North Carolina Real Estate Commission, for 
respondent North Carolina Real Estate Licensing Board. 

JOHNSON, Judge. 

Petitioner has excepted to  several of the Board's findings of 
fact. He contends that these findings are  not supported by sub- 
stantial evidence in view of the entire record, and are  arbitrary 
and capricious. 

In reviewing the sufficiency of a board's findings of fact, the 
reviewing court must examine the "whole record" to determine if 
there is substantial evidence in the record to support the board's 
findings. Thompson v. Board of Education, 292 N.C. 406, 233 S.E. 
2d 538 (1977). Substantial evidence to support a finding is such 
relevant evidence as a reasonable mind might accept a s  adequate 
to support a conclusion. Lackey v. Department of Human Re- 
sources, 306 N.C. 231, 293 S.E. 2d 171 (1982). It is more than a 
scintilla or a permissible inference. Id. The whole record test does 
not allow a reviewing court to replace the board's judgment be- 
tween two reasonably conflicting views, although the court could 

1. G.S. 93A-6 was rewritten, effective 1 September 1983. 1983 Sess. Laws, c. 
81, s. 13. Since the hearing and alleged violations occurred prior to 1 September 
1983, the former version of G.S. 93A-6 applies to this case. 
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have justifiably reached a different result had the  matter been 
before i t  de novo. Thompson v. Board of Education, supra. In ap- 
plying the  whole record test,  the court must take into account 
evidence in the record which conflicts with or detracts from the 
board's decision. Id. 

With these principles in mind, we examine petitioner's excep- 
tions t o  the  findings of fact. Petitioner conceded a t  the hearing 
that  he did cot  tell Mrs. Boulware what he paid for the property, 
or that  he was making a $10,000 profit on the deal, but he did tell 
her that  he would have t o  have two t o  three times his normal 
commission "to take the  risk." There is no evidence in the record 
that  Mrs. Boulware knew what petitioner's normal commission 
was. She was not a party to  the listing contract between Boxwood 
and the  Rickards. Indeed, the evidence tends t o  show, as  the 
Board found, that  Mrs. Boulware was unfamiliar with real estate 
transactions. Mrs. Boulware did not know the  difference between 
an installment land contract and a mortgage, she did not know 
what a closing or settlement statement was, and seemed to  be un- 
familiar with normal closing procedures. Although Mrs. Boulware 
had a college education, and had purchased a home before, the 
situation in the present case was unusual. 

Petitioner also testified that  the Rickards had an offer from 
their neighbors to  purchase the property for $38,000, but that 
they wanted to  sell t o  anyone but their neighbors, with whom 
they were having a dispute. Petitioner also testified that  the 
Rickards were anxious to  sell and move into another home. They 
were willing to  sell for less than $38,000, a s  demonstrated by the 
sale of t he  property to  petitioner for only $34,000. Petitioner did 
not tell t he  Rickards that  he was selling the property for $44,000. 
He did not think he had a duty to tell the Rickards or Mrs. Boul- 
ware his selling and purchase price. 

Mrs. Boulware testified that  she did not know that  petitioner 
was making a $10,000 profit on the transaction and that  she had 
asked him to  reduce the  price. Despite her request t o  reduce the 
price and to,help her purchase the property, there is no evidence 
that  petiti+er ever told her she could purchase the  property for 
less. Mrs. Boulware also testified that  she believed petitioner pur- 
chased the  property to  enable her to  purchase the  property and 
that  she thought the Rickards were the sellers. 
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Based upon the foregoing, we hold the Board's findings of 
fact that petitioner did not disclose to Mrs. Boulware the amount 
he paid for the property or that she might be able to purchase 
the property for less than her original offer, that Mrs. Boulware 
was unfamiliar with real estate transactions, that Mrs. Boulware 
believed petitioner was purchasing the property to facilitate her 
purchase of the property and that the Rickards were the true 
sellers and that Petitioner and Boxwood made a secret profit of 
$8,000 were supported by substantiai evidence and were not ar- 
bitrary and capricious. 

Petitioner also excepts to the findings that petitioner failed 
to disclose to the bank his intent to  sell the property to Mrs. 
Boulware and that Mrs. Boulware did not know the property had 
been pledged in a deed of trust as security for petitioner's bor- 
rowing of the purchase price. Even if it is assumed for the sake of 
argument that these findings are not supported by substantial 
evidence, the remaining findings support the court's judgment. 
See Wachovia Bank & Trust Co. v. Bounous, 53 N.C. App. 700, 
281 S.E. 2d 712 (1981). G.S. 93A-6 allows the Real Estate Licens- 
ing Board to revoke or suspend a salesman's or broker's license 
for any one of several listed misdeeds. Only one violation of one 
section is needed to revoke or suspend one's license; one act may 
constitute a violation of more than one section of G.S. 93A-6. Ed- 
wards v. Latham, 60 N.C. App. 759, 299 S.E. 2d 819 (1983). 

We now determine whether these findings support the 
court's conclusions, and whether these conclusions were affected 
by error of law or were arbitrary and capricious. 

"A real estate broker is brought by his calling into a relation 
of trust  and confidence. Constant are the opportunities by con- 
cealment and collusion to extract illicit gains." State v. Warren, 
252 N.C. 690, 695, 114 S.E. 2d 660, 665 (1960). To protect the 
public from unscrupulous and dishonest real estate salesmen and 
brokers, the General Assembly enacted the Real Estate Law 
(Chapter 93A of the General Statutes) and established the Real 
Estate Licensing Board to license brokers and salesmen, "with 
due regard to the paramount interests of the public as to the 
honesty, truthfulness, integrity and competency of the applicant." 
G.S. 93A-4(b). 
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The general rule is that a broker can neither purchase from, 
nor sell to, his principal unless the principal expressly assents or 
acquiesces with full knowledge of all the facts and circumstances. 
Real Estate Licensing Board v. Gallman, 52 N.C. App. 118, 124, 
277 S.E. 2d 853, 856 (1981). In Gallman, the seller listed property 
for sale with the agent for an asking price of $15,000. The seller 
subsequently gave the agent an option to purchase the property 
for $11,000. A third party subsequently made an offer to the 
agent to purchase the property for $15,000, after the agent had 
falsely represented to the third party that the owner-seller had 
an offer to purchase the property for $14,500. The agent did not 
disclose to the third party that he had an option to  purchase the 
property for $11,000 nor did he disclose to the seller that he had 
an offer to purchase the property for $15,000. The agent pur- 
chased the property for $11,000 and then sold it t o  the third party 
for $15,000, thereby making a secret profit of $4,000. We upheld 
conclusions that the agent's actions constituted violations of G.S. 
93A-6(a)(l) (making misrepresentations) and G.S. 93A-6(a)(4) (acting 
for more than one party without the knowledge of all). We ob- 
served with regard to the secret profit that %)he licensing act 
should not be interpreted to require a licensee to be honest as a 
broker or salesman while allowing him to be dishonest as an 
owner." Id. a t  125, 277 S.E. 2d at  857. 

[I] In the present case, the findings show that petitioner made a 
secret profit of $8,000, after the payment of expenses, by failing 
to disclose to Mrs. Boulware his purchase price of the property 
and by failing to  disclose to the Rickards his selling price. By his 
concealments, petitioner made the illicit gains the Act was de- 
signed to prevent or regulate. We hold these findings support a 
conclusion that petitioner violated G.S. 93A-6(a)(4) and G.S. 
93A-6(a)(10). 

[2] We also hold the Board's findings support a conclusion that 
petitioner violated G.S. 93A-6(a)(8) ("[bleing unworthy or incompe- 
tent to act as a real estate broker or salesman in such a manner 
as to  safeguard the interest of the public"). In Parrish v. Real 
Estate Licensing Board, 41 N.C. App. 102, 254 S.E. 2d 268 (1979), 
we observed that "incompetency" is defined in Black's Law Dic- 
tionary (4th ed. 1957) as: "Lack of ability, legal qualification, or 
fitness to  discharge the required duty," and that "unworthy" is 
defined as: "Unbecoming, discreditable, not having suitable 



N.C.App.1 COURT OF APPEALS 639 

In re Champion International Corp. 

qualities or value." Petitioner's actions can hardly be called 
becoming or a credit to  the real estate profession. Not only did 
petitioner make a secret profit by his concealments, the findings 
of fact show that  he received $18,720.44 from Mrs. Boulware but 
only paid $10,858.72 of those funds to the bank on his loan. Unlike 
the complainant in Parrish, supra, Mrs. Boulware sustained the 
loss of money and her home. 

[3] Petitioner contends that G.S. 93A-6(a)(8) is unconstitutionally 
vague and lacks the necessary explicitness to put reasonable per- 
sons on notice a s  to the conduct proscribed. We disagree. We do 
not think the section is so vague that "men of common in- 
telligence must guess at  its meaning." In  re  Hawkins, 17 N.C. 
App. 378, 394, 194 S.E. 2d 540, 550, cert. denied, 283 N.C. 393, 196 
S.E. 2d 275, cert. denied, 414 U.S. 1001, 38 L.Ed. 2d 237, 94 S.Ct. 
355 (19731, quoting from Coates v. Cincinnati, 402 U.S. 611, 614, 29 
L.Ed. 2d 214, 217, 91 S.Ct. 1686, 1688 (1971). 

For the foregoing reasons, we find the Board's decision to be 
supported by substantial evidence, to be unaffected by error of 
law, and not t o  be arbitrary or capricious. The judgment of the 
superior court affirming the decision of the Board is 

Affirmed. 

Chief Judge HEDRICK and Judge COZORT concur. 

IN THE MATTER OF: THE APPEAL OF CHAMPION INTERNATIONAL COR- 
PORATION FROM THE VALUATION AND TAXATION OF ITS INTER- 
EST IN THE HOFMANN FOREST BY JONES COUNTY AND ONSLOW 
COUNTY FOR 1982 

No. 8410PTC115 

(Filed 21 May 1985) 

1. Taxation 1 25; Constitutional Law O 6.1- taxation of ieased interest in State 
owned forestlands 

Taxation of Champion's interest in the Hofmann Forest by the counties in 
which the forest is located does not violate the prohibition against taxing 
State, county, and municipal property in Sec. 2(3) of Article V of the  North 
Carolina Constitution where Champion leased Hofmann from the State, owned 
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the exclusive right to timber in the forest, and used the forest as a commercial 
timber farm with the lessor having no control over the operation of the forest. 
The tax is on Champion's use of the property; it does not tax the State's prop- 
er ty  or make the State accountable therefor. G.S. 105-282.7. 

2. Taxation 1 25- ad valorem taxation of leasehold interests in State timberland 
-"use" not unconstitutionally vague 

G.S. 105-282.7 is not unconstitutionally vague in its taxation of the user of 
State owned forestland. The general phraseology of "made available to  and 
used by" will be limited to the preceding categories or like categories of land 
interest: "leased, loaned." 

3. Taxation 1 2.2; Conetitutional Law 1 20- classification of use of public timber- 
land for taxation-not unconstitutional 

G.S. 105-282.7(a) does not violate the North Carolina Constitution by tax- 
ing the use of public cropland or forestland as if the lessee or user owned it 
while other leasehold interests are  taxed a t  true value. Classifying for taxation 
leasehold interests in government owned croplands and forestlands that a re  
used in connection with a business conducted for profit is reasonable and 
within the Legislature's authority. Sec. 2(1) and Sec. 2(2) of Art. V of the North 
Carolina Constitution. 

4. Taxation ff 2.3- taxation of leased interest in State forestland-no discrimina- 
tion within class 

G.S. 105-282.7 is not unconstitutional in that it applies only to Champion 
because the statute by its terms uniformly operated without discrimination or 
distinction upon all members of the described class and Champion's own 
evidence established only that no one knew whether the statute had been ap- 
plied to other taxpayers during the one year it had been in effect. 

5. Statutes 1 8- G.S. 105-282.7 not retrospective 
G.S. 105-282.7 was not an unconstitutional retrospective tax because it 

was ratified in 1981, did not become effective until 1 January 1982, and Cham- 
pion was not taxed under it for any period prior to the enactment. Sec. 16, 
Art. I of the North Carolina Constitution. 

APPEAL by Champion International Corporation from the de- 
cision of the North Carolina Property Tax commission. Decision 
entered 1 September 1983 in Raleigh, North Carolina. Heard in 
the  Court of Appeals 24 October 1984. 

The Hofmann Forest, a 78,927 acre tract of wood and swamp 
land situated in Jones and Onslow Counties, has been owned by 
the State  of North Carolina since 1977. Since 1945 the forest has 
been leased to Champion International Corporation or its prede- 
cessor in interest, Halifax Paper Company, Inc., under leases 
executed by the former owner, The North Carolina Forestry 
Foundation, Inc. In its 1981 session the General Assembly enacted 
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G.S. 105-282.7, which permits counties and municipalities under 
certain circumstances to  tax  the  use of certain government-owned 
forestlands and croplands when the lands are  used in connection 
with a business conducted for profit. After the statute became ef- 
fective in 1982 Jones County assessed ad valorem taxes against 
Champion's interest in the 31,075 acres of Hofmann Forest that  
a re  situated in that county, and Onslow County did likewise a s  to 
Champion's interest in the  47,852 acres of Hofmann Forest that  
a re  in that  county. Champion's applications for exemption from 
the t ax  were denied and, except for certain modifications irrele- 
vant t o  this appeal, the assessments made were approved by the 
Board of Equalization and Review of each county, and by the 
Property Tax Commission, following Champion's appeal to that 
body and extended hearings conducted by it. 

The Property Tax Commission's comprehensive findings of 
fact include the following: Under its lease from the former owner 
of Hofmann Forest, Champion has the exclusive right to cut tim- 
ber in the forest until the year 2044; Champion has the final say 
in determining when, where and how to  plant seedlings and cut 
timber and uses Hofmann Forest a s  a commercial timber farm in 
the same manner that i t  uses timberland it owns in fee; it con- 
trols the  hunting rights for the forest and leases them to hunting 
clubs and others as  and when i t  sees fit; the lessor has no control 
over Champion's operation of Hofmann Forest. Champion relies 
on the  Hofmann Forest for a consistent and dependable supply of 
pulpwood for its Roanoke Rapids plant, and in the past four years 
alone Champion has invested three million dollars in the forest. 
The fee value of Hofmann Forest for 1982 is $9,151,706. After 
making the above and other pertinent findings, the Commission 
concluded that  the taxes against Champion's use of the Hofmann 
Forest have been validly assessed. Champion's appeal is from that  
determination. 

Bailey, Dixon, Wooten, McDonald & Fountain, by David M. 
Britt, John N. Fountain and Gary K. Joyner, for taxpayer ap- 
pellant Champion International Corporation. 

Hunton & Williams, by David Dreifus, and William L. S. 
Rowe, Richmond, Virginia, for appellees Jones County and On- 
slow County. 
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PHILLIPS, Judge. 

This appeal is based only on constitutional grounds. I t  is con- 
tended that  taxing Champion's interest in the Hofmann Forest un- 
der the provisions of G.S. 105-282.7 violates the constitutions of 
both this State and the United States in several different re- 
spects. None of these contentions have merit in our opinion and 
we uphold the constitutionality of G.S. 105-282.7, which reads as  
foilows: 

(a) When any cropland or forestland owned by the 
United States, the State, a county or a municipal corporation 
is leased, loaned or otherwise made available to and used by 
a person, as  defined in G.S. 105-273(12), in connection with a 
business conducted for profit, the lessee or user of the prop- 
er ty is subject to taxation to the same extent a s  if the lessee 
or user owned the property. As used in this section, "forest- 
land" has the same meaning as in G.S. 105-277.2(2), and "crop- 
land" means agricultural land and horticultural land as 
defined in G.S. 105-277.20) and (3) respectively. 

(b) This section does not apply to cropland or forestland 
for which payments in lieu of taxes a re  made in amounts 
equivalent t o  the amount of tax that could otherwise be 
lawfully assessed. 

(c) Taxes levied pursuant to this Article a re  levied on the 
privilege of leasing or otherwise using tax-exempt cropland 
or forestland in connection with a business conducted for 
profit. The purpose of these taxes is to eliminate the com- 
petitive advantage accruing to profit-making enterprises 
from the use of tax-exempt property. 

Tax on an Exempt Fee 

[I] Taxing State, county, and municipal corporation property is 
forbidden by Sec. 2(3) of Article V of the North Carolina Constitu- 
tion and appellant argues that  the effect of G.S. 105-282.7 in this 
instance is to impermissibly tax property that  belongs to the 
State. In determining the constitutionality of a State  tax we are 
concerned only with its practical operation. Lawrence v. State 
Tax Commission, 286 U.S. 276, 280, 76 L.Ed. 1102, 1106, 52 S.Ct. 
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556, 557 (1932). To determine whether this tax violates the State's 
Constitution we must look beyond the labels. Detroit v. Murray 
Corp., 355 U.S. 489, 492, 2 L.Ed. 2d 441, 445, 78 S.Ct. 458, 460 
(1958). The practical operation of the  tax appears in t he  statute: 
"the lessee or  user of the property is subject to  taxation to  the 
same extent a s  if the lessee or user owned the property." It taxes 
Champion's use; i t  does not tax the  State's property or make the  
State  accountable therefor. Taxing the  beneficial use of property, 
as  distinguished from taxing the  property itself, has been common 
practice in this country for a long time. Henneford v. Silas Mason 
Co., Inc., 300 U.S. 577, 582-83, 81 L,Ed. 814, 818-19, 57 S.Ct. 524, 
526-27 (1937). 

In its brief on appeal, Champion euphemistically charac- 
terizes the  agreements under which i t  uses the  forest a s  a "man- 
agement contract." But the Commission found and concluded that  
"under the terms of the Agreements to  which Champion is a 
successor-party, Champion is a 'lessee or user' of Hofmann 
Forest" within the purview of G.S. 105-282.7. These findings and 
conclusions, supported by "competent, material and substantial 
evidence," a re  binding. In re Appeal of Amp,  Inc., 287 N.C. 547, 
561, 215 S.E. 2d 752, 761 (1975). Furthermore, the  very two 
Agreements tha t  the Commission found makes Champion a lessee 
or user of the  forest were referred to  by this Court in an earlier 
tax appeal by the  former owner of Hofmann Forest, as  follows: 
"In 1945, the  Foundation signed a ninety-nine year lease with the 
Halifax Paper  Company, Inc. . . ." In  re Forestry Foundation, 35 
N.C. App. 430, 431, 242 S.E. 2d 502, 502-503 (19781, aff'd, 296 N.C. 
330, 250 S.E. 2d 236 (1979). Taxing the leasehold interests in ex- 
empted real property has long been approved. See,  G.S. 105-273 
(8); Bragg Investment Co., Inc. v. Cumberland County, 245 N.C. 
492, 96 S.E. 2d 341 (1957); and In  re Forestry Foundation, supra. 

Tax on a "User" of Property 

[2] Champion next contends that  G.S. 105-282.7 by taxing the  
"user of the  property" is unconstitutionally vague. This assertion 
is without merit. The s tatute  itself sufficiently defines the  term 
"user": 
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(a) When any cropland or forestland owned by the 
United States, the  State, a county or a municipal corporation 
is leased, loaned, or otherwise made available to and used by 
a person . . . . (Emphasis added.) 

Where general words follow a specific designation of subjects or 
things the  statutory construction rule of ejusdem generis requires 
that  the meaning of the  general words will be construed as re- 
stricted by the particular designations and as  including only 
things of the  same kind, character, and nature. State v. Fenner, 
263 N.C. 694, 140 S.E. 2d 349 (1965). In this instance, then, the 
general phraseology of "made available to  and used by" will be 
limited to  the preceding categories or like categories of land in- 
terest: "leased, loaned," and we see no unconstitutional vagueness 
therein. 

True Value 

[3] Champion next contends that  G.S. 105-282.7(a), by taxing i ts  
interest "to the same extent a s  if the lessee or  user owned the 
property," while other leasehold interests are  taxed a t  t rue value, 
violates Sec. 2(1) and Sec. 2(2) of Article V of the North Carolina 
Constitution, which require that  taxation be done in a just and 
equitable manner and that  no class of property be taxed except 
by uniform rule and that  every classification be made by general 
law. These constitutional provisions, in our view, are no bar to  
the  tax assessed against Champion. 

That the right to  use property for one's own benefit and 
possible profit may have a value comparable to  the value of the  
property itself was recognized in U S .  v. City of Detroit, 355 U.S. 
466, 2 L.Ed. 2d 424, 78 S.Ct. 474 (1958); a case quite similar to this 
one. In that  case the Michigan statute  permitted lessees of gov- 
ernment-owned property to  be taxed to the same extent as  if they 
owned the property when it was used by a business conducted for 
profit. In upholding the constitutionality of the s tatute  as applied 
to  a corporation that had leased a portion of a government-owned 
industrial plant and used it in connection with its business, the 
Supreme Court of the United States  stated that: 
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. . . use of exempt property is worth a s  much as  use of com- 
parable taxed property during the same interval . . . [It is a] 
permissible exercise of i ts  taxing power for Michigan t o  com- 
pute its tax by the  value of t he  property used. 

355 U.S. a t  470, 2 L.Ed. 2d a t  427, 78 S.Ct. a t  476. The require- 
ment of G.S. 105-282.7 in this respect is that  the tax exempt prop- 
e r ty  be used "in connection with a business conducted for profit." 
Champion's is such a business and Hofmann Forest has certainly 
been used in connection with it. That Champion has not yet  ac- 
tually made a profit on i t  is irrelevant; i t  operates the  Hofmann 
Forest a s  a commercial timber farm, rather  than as  an eleemosy- 
nary enterprise of some kind, and it is appropriate for the taxing 
authorities of the  two counties to  t rea t  i t  accordingly. Like the  
Michigan statute, G.S. 105-282.7 applies t o  every party in the 
s ta te  tha t  uses the property designated in connection with a 
business conducted for profit. The main difference between the 
two statutes  is that  the North Carolina s tatute  applies to only 
cropland and forestland, whereas the  Michigan statute  applied to  
all real property. 

The classification made here is clearly within the  Legisla- 
ture's authority, in our opinion. Sec. 2(2) of Article V of the  North 
Carolina Constitution provides tha t  "[olnly t he  General Assembly 
shall have the  power t o  classify property for taxation," and it has 
been held tha t  the  only limitation upon this power is that  the 
classification "be founded upon reasonable, and not arbitrary, 
distinctions." Clark v. Maxwell, 197 N.C. 604, 606, 150 S.E. 190, 
192 (19291, aff'd, 282 U.S. 811 (1931). Thus, the  wisdom of the  
classification made is not for us t o  determine. Our duty is only to  
ascertain if the  taxing power has been constitutionally exercised, 
and in this instance we are of the  opinion that i t  has. Our Su- 
preme Court has said "the power t o  classify subjects ~f taxation 
carries with i t  the  discretion t o  select them, and . . . a wide 
latitude is accorded taxing authorities, . . ." Charlotte Coca-Cola 
Bottling Co. v. Shaw, 232 N.C. 307, 309, 59 S.E. 2d 819, 821 (1950). 
The constitutional requirements a r e  met if it appears that  the 
classification has "been made upon some 'reasonable ground- 
something that  bears a just and proper relation to  the attempted 
classification, and not a mere arbitrary selection.' " Caldwell Land 
and Lumber  Co. v. Smith,  151 N.C. 70, 75, 65 S.E. 641, 643-44 
(1909). Classifying for taxation leasehold interests in government- 
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owned croplands and forestlands that are used in connection with 
a business conducted for profit seems eminently reasonable to us. 

Champion as Sole Taxpayer 

[4] Still another argument is that G.S. 105-282.7 is invalid 
because its effect is to tax only the appellant. This contention is 
without legal or factual support. On its face, G.S. 105-282.7 applies 
to all lessees or users of croplands or forestlands owned by the 
United States, the State, a county, or a municipal corporation that 
are used in connection with a business conducted for profit. Since 
the statute by its terms uniformly operates without discrimina- 
tion or distinction upon all persons composing the described class, 
it meets the requirements of the Constitution of North Carolina 
above referred to. Hajoca Corp. v. Clayton, 277 N.C. 560, 178 S.E. 
2d 481 (1971). Champion's own evidence a t  the Commission hear- 
ing did not show that the law applies only to it; its evidence 
established only that no one knew whether the statute had been 
applied to other taxpayers during the one year i t  had been in ef- 
fect. We cannot assume that the statute unconstitutionally applies 
only to Champion. 

Ex Post Facto Application 

[S] Finally, it is contended that as to Champion G.S. 105-282.7 is 
a retrospective tax in violation of Sec. 16 of Article I of the Con- 
stitution of North Carolina. This contention has no merit. The 
statute was ratified in 1981, did not become effective until 1 
January 1982, and Champion has not been taxed under i t  for any 
period prior to the enact,ment. 

Affirmed. 

Judges WHICHARD and JOHNSON concur. 
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STATE OF NORTH CAROLINA v. ELLIS A. COGDELL 

No. 8412SC742 

(Filed 21 May 1985) 

1. Assault and Battery 8 14.3; Robbery 8 4.3- identification at trial-sufficient 
evidence of armed robbery and assault 

A robbery and assault victim properly and positively identified defendant 
a t  trial as one of ihe  three persons who robbed and assaulted him, and the 
trial court did not er r  in denying defendant's motion to dismiss charges of 
armed robbery and assault with a deadly weapon with intent to  kill inflicting 
serious injury. 

2. Criminal Law @ 99.7- uncooperative prosecuting witness-informing of 
possibility of contempt 

When the prosecuting witness indicated that he would not testify, the 
trial court did not er r  in informing him that the alternative was to  be jailed 
for contempt. 

3. Criminal Law 1 99.9 - defendant's decision not to testify - questions by trial 
court 

The trial court did not er r  in asking defendant questions out of the jury's 
presence concerning his decision not to testify. 

4. Constitutional Law @ 48; Criminal Law @@ 99.8, 112.1- reasonable doubt in- 
struction - court's calling of witnesses during sentencing - absence of objection 
-no ineffective assistance of counsel 

The trial court did not er r  in instructing the jury that a reasonable doubt 
is not a "doubt suggested by the ingenuity of counsel" and did not assume a 
prosecutorial role by calling two witnesses during the sentencing hearing. 
Therefore, defense counsel's failure to object to  such actions by the trial court 
did not constitute ineffective assistance of counsel. 

Constitutional Law 1 48 - stipulation - failure to object to instruction - no inef- 
fective assistance of counsel 

Defendant was not denied the effective assistance of counsel because his 
attorney stipulated that a bullet wound inflicted serious injury or because his 
attorney failed to object to  the instruction that "he who hunts with the pack is 
responsible for the kill." 

Criminal Law @ 138- victim's youth as improper aggravating factor 
The trial court erred in finding that  the age of the seventeen-year-old vic- 

tim was an aggravating factor in sentencing defendant for armed robbery and 
assault with a deadly weapon with intent to  kill inflicting serious injury since 
the victim was not so extremely young as  to  make his age reasonably related 
to  the purposes of sentencing. 

Criminal Law @ 138- consolidated sentence-aggravating £actors unnecessary 
Under case law interpreting the pre-1983 version of G.S. 15A-1340.4(b), 

the  trial court was not required to find any aggravating factors where defend- 
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ant received a consolidated twenty-year sentence for both offenses of armed 
robbery and assault with a deadly weapon with intent to kill inflicting serious 
injury, and the presumptive sentence was fourteen years for the armed rob- 
bery and six years for the assault. 

APPEAL by defendant from Brannon, Judge. Judgment en- 
tered 26 October 1982 in Superior Court, CUMBERLAND County. 
Heard in the Court of Appeals 6 March 1985. 

At torney  General Ru fus  Edmisten, b y  Assistant A t torney  
General Richard L. Griffin, for the  State.  

Beaver, Holt & Richardson, P.A., b y  H. Gerald Beaver, for 
defendant appellant. 

BECTON, Judge. 

On 26 October 1982, the defendant, Ellis A. Cogdell, was con- 
victed of robbery with a dangerous weapon and assault with a 
deadly weapon with intent to kill inflicting serious injury. The 
trial court consolidated the charges for judgment and sentenced 
the  defendant to  an active sentence of twenty years in prison. 
Defendant was also required to  pay $1,500 in attorney's fees and 
$5,000 restitution. Defendant presents the  following questions on 
appeal: 

1. Did the  trial court e r r  in denying defendant's motion to 
dismiss made a t  the end of the evidence? 

2. Did the  trial court, through its actions, so prejudice the 
course of these proceedings as  to  require a new trial? 

3. Was counsel for the defendant's representation of the de- 
fendant so lacking so a s  to constitute ineffective assistance of 
counsel as  a matter of law? 

4. Did the  trial court e r r  in instructing the jury on principles 
of "reasonable doubt" and "acting in concert"? 

5. Did the trial court e r r  in determining aggravating circum- 
stances and in imposing judgment? 

For the reasons that  follow, we conclude that  defendant had 
a fair trial, free from prejudicial error.  
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On 12 April 1982, David Shelton, a 17-year-old high school 
student, was picked up by three men riding in a Cadillac in Fay- 
etteville. The men drove David Shelton around for several hours, 
eventually taking him to a location in downtown Fayetteville, 
where, after removing him from the car, they robbed him of a 
ring, a bracelet, six dollars in currency, and other personal items. 
After the robbery, one of the three men shot David. 

Later that evening, the defendant and two other men, Benny 
Bryant and Delton Tyler, were seen together a t  a bar in Fayette- 
ville. Delton Tyler argued with, and pulled a pistol on, one of the 
patrons in the bar. Shortly thereafter, responding police officers 
noted Tyler and Bryant walking away from the bar a t  a distance 
approximately one-half a block from the bar, and also noticed 
defendant leaving the bar headed in a different direction. All 
three men were taken into custody. A subsequent search of the 
police vehicle in which Tyler and Bryant were transported re- 
vealed the presence of the ring and bracelet stolen earlier from 
David Shelton. Defendant, Ellis Cogdell, had no weapons nor any 
item taken from David Shelton. 

[I] The record contains substantial evidence that defendant was 
identified a t  trial as a participant in the robbery, and, therefore, 
the trial court properly denied defendant's motion to dismiss 
made a t  the end of the evidence. On three separate occasions, 
David Shelton identified the defendant as one of the three rob- 
bers. The defendant was in the courtroom during the trial sitting 
with co-conspirator Benny Bryant. David Shelton testified: 

[On direct examination:] 

There were three of them. Two of them are sitting over 
there and the other was already; he has already pleaded 
guilty to  it. 

MR. LEWIS: I object. 

COURT: Sustained as to the third one. Overruled as to 
the two of them sitting here in the courtroom. 
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Of the two of them sitting in the courtroom, in pointing 
them out to the jury, I say the second guy over there and the 
one with the moustache. The second guy is wearing a black 
sweater jacket and a brown sweater and green pants. 

[On cross-examination:] 

I did identify them to the police officer, but P didn't put up a 
positive ID, and now I see by looking at  them today that I 
did identify them and that I was right. 

[On redirect examination:] 

I do recognize the people today. They were the ones that 
were in the car, two of the three. 

We hold that David Shelton properly and positively identified 
the defendant in the courtroom. Accordingly, defendant's first 
assignment of error is rejected. 

Based on eleven separate assignments of error, the defendant 
next contends that the trial court did, or failed to do, several 
things that prejudiced the trial proceedings. 

[2] A. When David Shelton indicated that he would not testify, 
the trial court informed him that the alternative was to be jailed 
for contempt of court. Defendant assigns error to the trial court's 
action, but we find the trial court's action completely in keeping 
with the law. The general rule is that a witness can be held in 
contempt if the witness refuses to testify or to answer questions 
when examined. See 97 C.J.S. Witnesses Sec. 27(b)(l) (1957). See 
also In re  Williams, 269 N.C. 68, 152 S.E. 2d 317, cert. denied, 388 
U.S. 918, 18 L.Ed. 2d 1362, 87 S.Ct. 2137 (19671, in which a minis- 
ter  who refused to  testify on religious grounds was held to have 
been in contempt of court. 

[3] B. Defendant also assigns as error the trial court's questions 
of him, out of the presence of the jury, concerning his decision not 
to testify. Only after the following colloquy did the court ask 
questions of defendant, all of which were designed to insure that 
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defendant was aware of his rights and that  the decision not t o  
testify was based upon knowledge: 

MR. LEWIS: I have on several occasions explained i t  t o  him. I 
have not made the  decision. I have given him the  advice and 
asked him over the past several days t o  make that  decision. 

COURT: Do you feel that  he has now had enough time to  think 
about i t  and has he now made his decision? 

MR. LEWIS: He has had plenty of time to  think about it. He is 
still trying t o  make that  decision. 

COURT: Mr. Cogdell, do you want a little more time to  think 
about that? 

THE DEFENDANT: No, sir. 

MR. LEWIS: We do not desire t o  put on any evidence, Your 
Honor. 

We find no error in what the trial court did. And since no ef- 
fort was made t o  influence defendant one way or the  other, no 
prejudice resulted. 

[4] C. We summarily reject defendant's remaining assignments 
of error relative to  the  trial court's allegedly prejudicial actions: 
(1) instructing the jury that  a reasonable doubt is not a "doubt 
suggested by the ingenuity of counsel"; (2) failing to  summarize 
t he  evidence favorable t o  t he  defendant's contentions; (3) under- 
taking a prosecutorial role during the sentencing hearing by call- 
ing two witnesses; and (4) telling the jury during voir dire of 
limitations placed upon counsel. Contrary t o  defendant's sugges- 
tion, the  record does not establish that  the trial court over- 
stepped the  proper bounds of the judiciary in controlling the  
proceedings, or that  the trial court, with or without design, cowed 
or obstructed defense counsel in his efforts to represent defend- 
ant.  

As can be seen in IV, infra, our holding on this issue impacts 
substantially on defendant's next argument that his lawyer's 
representation constituted ineffective assistance of counsel. 

North Carolina follows the  federal rule for judging effective 
assistance of counsel enunciated in McMann v. Richardson, 397 
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U.S. 759, 25 L.Ed. 2d 763, 90 S.Ct. 1441 (1970): "whether counsel's 
performance was 'within the range of competence demanded of at- 
torneys in criminal cases'." State  v. Weaver,  306 N.C. 629, 641, 
295 S.E. 2d 375, 382 (1982) (quoting McMann, 397 US. a t  771, 25 
L.Ed. 2d a t  773, 90 S.Ct. a t  1449). 

Having concluded that  the trial court did not err  in telling 
David Shelton that  he could be held in contempt, that the trial 
court did not e r r  in i ts  pretrial instructions or in its instructions 
regarding reasonable doubt, and that  the trial court did not 
assume a prosecutorial role so as  to  prejudice the defendant, we 
summarily reject defendant's contention that  defense counsel's 
failure to  object to  the trial court's actions constitute ineffective 
assistance of counsel. 

151 We also summarily reject defendant's other contentions 
regarding ineffective assistance of counsel. Considering the doc- 
tor's report that  the bullet which entered the chest just a t  the 
left of the  heart, puncturing the left lung, "was a very serious in- 
jury causing . . . significant damage [which] could easily have 
proven fatal," we find no fault in defense counsel's stipulation 
that  the bullet wound inflicted serious injury. Similarly, consider- 
ing State  v. Lee ,  277 N.C. 205, 176 S.E. 2d 765 (19701, we cannot 
say that  defense counsel was incompetent for his failure to object 
to  the  instruction that "he who hunts with the pack is responsible 
for the  kill." 

We have reviewed defendant's other criticisms of his 
lawyer's representation of him and find them to be without merit. 
We find defense counsel's advice within the range of competence 
demanded of attorneys in criminal cases. 

Defendant next argues that  the trial court erred in instruct- 
ing the jury on principles of reasonable doubt and acting in con- 
cert. Specifically, defendant urges that  the trial court committed 
prejudicial error  by instructing that  "he who hunts with the pack 
is responsible for the kill" and that  reasonable doubt cannot be 
based upon the  ingenuity of counsel not legitimately warranted 
by the testimony. As we have addressed defendant's assignments 
of error  in this argument in IV, supra, we need say no more. 
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[6] Finally, defendant contends that the trial court erred in find- 
ing three separate aggravating circumstances. We agree. In State 
v. Lewis, 68 N.C. App. 575, 315 S.E. 2d 766, disc. rev. denied, 312 
N.C. 87, 321 S.E. 2d 904 (19841, this Court held the trial court 
erred in finding as an aggravating factor, in sentencing defendant 
for second-degree sexual offense and first-degree kidnapping, that 
the victim was very young when the victim was seventeen years 
old a t  the time of the crimes. The Court reasoned that the victim 
was not so extremely young as to make her age reasonably re- 
lated to the purposes of sentencing. We find no reason to depart 
from the holding in Lewis. After all, David Shelton, the victim in 
this case, was seventeen. 

[7] With regard to the two remaining aggravating circumstances 
found, the State itself, on pages 11 and 12 of its brief, finds fault 
with the trial court's findings: 

The State acknowledges that as to the crime of robbery with 
a firearm it was improper for the trial judge to find as an ag- 
gravating factor that the 'offense was committed for hire or 
pecuniary gain' (see State v. Morris, supra; G.S. 15A-1340.4 
(a)(l) 1, even though such finding would have been proper as 
to the assault offense. The State also acknowledges that the 
record does not support the aggravating finding that the de- 
fendant has prior convictions. See State v. Thompson, 60 N.C. 
App. 679, 300 S.E. 2d 29 (1983). 

Because the presumptive sentence is fourteen years for armed 
robbery and six years for assault with a deadly weapon with in- 
tent to kill inflicting serious bodily injuries, and because defend- 
ant received a 20-year sentence for the two consolidated offenses, 
the State contends that it was not necessary for the court to find 
aggravating factors under N.C. Gen. Stat. Sec. 15A-1340.4(b) 
(1983). The State is correct, but not because of the 1983 version of 
G.S. Sec. 15A-1340.4(b). In this case, defendant was sentenced on 
26 October 1982, a full year before the effective date of the 
amended version of G.S. Sec. 15A-1340.4(b) which, in relevant 
part, states that a 

judge need not make any findings regarding aggravating and 
mitigating factors . . . if when two or more convictions are 
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consolidated for judgment he imposes a prison term (i) that 
does not exceed the total of the presumptive terms for each 
felony so consolidated, (ii) that does not exceed the maximum 
term for the most serious felony so consolidated, and (iii) that 
is not shorter than the presumptive term for the most seri- 
ous felony so consolidated. 

The portion of the amended statute quoted above was effective 1 
October 1983. See 1983 N.C. Sess. Laws, ch. 453. Consequently, 
the amended statute is not controlling. However, case law inter- 
preting the pre-1983 version of the statute, G.S. Sec. 15A-1340.4(b) 
(Supps. 1981-821, compels us to conclude that since defendant 
received a 20-year sentence for the two consolidated offenses, the 
trial court was not required to find any aggravating cir- 
cumstances. See, e.g., State v. Locklear, 61 N.C. App. 594, 301 
S.E. 2d 437, disc. rev. denied, 308 N.C. 679, 304 S.E. 2d 759 (1983). 
Consequently, although the trial court erred in finding ag- 
gravating circumstances, the error is harmless. 

No error. 

Judges WELLS and WHICHARD concur. 

VAN SUMNER, INC. DlBlA V-S RENTAL AND SALES v. PENNSYLVANIA NA- 
TIONAL MUTUAL CASUALTY INSURANCE COMPANY 

No. 8410SC590 

(Filed 21 May 1985) 

Insurance g 144- theft of insured property entrusted to another-summary judg- 
ment for defendant improper 

Summary judgment was improperly granted for defendant insurance com- 
pany under a clause excluding coverage for infidelity of a person to  whom the 
insured property was entrusted where a caller identifying himself a s  a 
foreman of a construction company with which plaintiff had dealt in the past 
inquired concerning the rental of a backhoe, provided a building address for 
the contractor, and requested that the backhoe be delivered to  a location adja- 
cent to a construction site; plaintiff delivered the backhoe as directed to  a per- 
son who signed the rental agreement for the contractor and drove the backhoe 
toward the construction project; and the contractor had no employee by that 
name and the backhoe had not been ordered or delivered to anyone authorized 
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to act for the contractor. There was no entrustment of the backhoe under the 
terms of the policy because plaintiffs intent was to deliver the backhoe to an 
employee of the contractor and not to deliver the backhoe to, or to repose con- 
fidence in, the person who signed the rental agreement. 

APPEAL by plaintiff from Bailey, Judge. Judgment entered 12 
March 1984 in Superior Court, WAKE County. Heard in the Court 
of Appeals 5 February 1985. 

Pursuant to  the parties' stipulation, the facts of this case a r e  
undisputed. Plaintiff is engaged in the business of selling and 
leasing construction equipment. On 22 September 1981, T. G. 
Green, manager of plaintiffs Raleigh office, received a telephone 
call from a man who identified himself a s  "Jim Anderson," a 
foreman for Constructors, Inc., general contractor for the  con- 
struction of the  E. M. Johnson Water  Treatment Plant in Wake 
County. The caller inquired concerning the rental of a backhoe 
and provided a billing address for Constructors, Inc. He directed 
Mr. Green to  deliver the backhoe t o  the intersection of Possum 
Track and Ravenridge Road, a location adjacent to  the  construc- 
tion site, and further instructed Mr. Green that  if he was not a t  
the location when the backhoe arrived, delivery should be made 
t o  t he  Constructors, Inc. project office. Plaintiff had done 
business with Constructors, Inc. on previous occasions and Mr. 
Green did not call Constructors, Inc. t o  confirm the  rental of the  
backhoe or  the billing address. Another of plaintiffs employees 
delivered the backhoe to  the  designated location where he was 
met by a man who identified himself a s  "Lewis Jones" and said 
that  he was there to  take delivery of the backhoe. He signed the 
rental agreement in the name of "Lewis Jones, for Constructors, 
Inc." Plaintiffs employee gave the keys to the  backhoe t o  "Lewis 
Jones," who drove i t  off on a dirt  road in the direction of t he  con- 
struction project. 

Plaintiff mailed the invoice to  the  address provided t o  Mr. 
Green, but it was returned with the  indication that  the  address 
was insufficient. Mr. Green then contacted Constructors, Inc. and 
was informed that  Constructors, Inc. had never rented the back- 
hoe nor received delivery of i t  a t  the  construction site. I t  was 
then determined that  Constructors, Inc. had no employee named 
Lewis Jones. and that  the  backhoe had not been ordered by, or  
delivered to, anyone authorized to  act in behalf of Constructors, 
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Inc. The backhoe, stipulated as  having a fair market value in ex- 
cess of $12,000, has never been recovered. 

Plaintiff was insured under an inland marine policy of in- 
surance issued by the defendant which was in effect on 22 Sep- 
tember 1981. The stolen backhoe was included in the schedule of 
insured property and was insured in t he  amount of $12,000. The 
policy contained the following language: 

All risks of direct physical loss of or damage to  the insured 
property from any external cause, except as  hereinafter pro- 
vided. 

(h) Infidelity of Insured's employees or person to whom the 
insured property is entrusted . . . . 
Defendant denied liability for the  theft of the backhoe 

because, i t  contended, the backhoe had been entrusted to  the  man 
who had identified himself a s  "Lewis Jones," and the theft, 
therefore, fell within the exclusion of the policy. From summary 
judgment in favor of defendant, plaintiff appealed. 

Manning, Fulton & Skinner, by  John I. Mabe, Jr., for plaintiff 
appellant. 

Henson, Henson and Bayliss, by Perry C. Henson and Jack B. 
Bayliss, Jr., for defendant appellee. 

MARTIN, Judge. 

The sole question for our determination is whether the exclu- 
sion clause contained in the insurance policy precludes recovery, 
under t he  policy, for loss of the backhoe. We hold that the  cir- 
cumstances under which plaintiff transferred possession of its 
property did not amount to  an entrustment of the property and 
tha t  t he  exclusion, therefore, does not deny coverage. 

In the  construction of an insurance policy, nontechnical words 
which a r e  not defined in the policy must be given the same mean- 
ing usually given to them in ordinary speech, unless the context 
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in which they are  used in the policy requires that they be given a 
different meaning. Grant v. Insurance Co., 295 N.C. 39, 243 S.E. 
2d 894 (1978). Where there is no ambiguity in the language of the 
policy, the policy must be enforced according to its terms and 
liability for which the insurer did not contract may not be im- 
posed. I d  However, exclusions from coverage provided by the 
policy are strictly construed, and when language which is 
reasonably susceptible of differing construction is used in the 
policy, i t  must be given the construction most favorable to the in- 
sured. Trust Co. v. Insurance Co., 276 N.C. 348, 172 S.E. 2d 518 
(1970); Stanback v. Westchester Fire Ins. Co., 68 N.C. App. 107, 
314 S.E. 2d 775 (1984). 

In this case, the policy insured against physical loss of the in- 
sured property, but excluded loss caused by 'y[ilndelity of .  . . [a] 
person to  whom the insured property was entrusted [emphasis 
supplied]." "Entrust" is defined by Black's Law Dictionary 478 
(5th ed. 1979) to mean: 

To give over to another something after a relation of con- 
fidence has been established. To deliver to another something 
in trust or to commit something to another with a certain 
confidence regarding his care, use and disposal of it. [Em- 
phasis supplied.] 

This definition comports with the ordinary usage of the term, as 
stated by Webster's Third New International Dictionary, which 
defines "entrust" as: "[Tlo confer a trust upon; to commit or sur- 
render to  another, with a certain confidence regarding his care, 
use or disposal of." "Infidelity," according to Webster, means "a 
breach of trust." Thus, we construe the policy exclusion to ex- 
clude from coverage those losses resulting from a breach of a 
relationship of confidence pursuant to which property is volun- 
tarily transferred. 

There is no dispute as to the fact that  plaintiff voluntarily 
transferred possession of its backhoe to "Lewis Jones." The 
dispute is whether the voluntary transfer arose out of a relation- 
ship of confidence existing between plaintiff and "Lewis Jones" so 
as to amount to  an entrustment. 

The California Supreme Court in Freedman v. Queen In- 
surance Company of America, 56 Cal. 2d 454, 15 Cal. Rptr. 69,364 
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P. 2d 245 (19611, held that a policy provision excluding coverage 
for losses resulting from "theft . . . or other act . . . of a 
dishonest character . . . on the part of any person to whom the 
property . . . may be delivered or entrusted . . ." did not prevent 
recovery where the theft was committed through false impersona- 
tion. Id. a t  456, 15 Cal. Rptr. a t  70, 364 P. 2d a t  246. In that  case, 
plaintiff, a wholesale jeweler, received a call from a person who 
represented himself to be a retail jeweler known to the plaintiff. 
The caller requested that plaintiff provide him with several 
diamonds for selection by a customer and offered to send a 
messenger to pick up the diamonds. Shortly thereafter, a person 
arrived at  plaintiffs place of business and identified himself as 
the retail jeweler's messenger and plaintiff gave him the 
diamonds. Plaintiff later learned that the retail jeweler had not 
called him nor sent the messenger and that the messenger was an 
imposter. The California court held that there could be no valid 
entrustment of the diamonds where possession of them was ac- 
quired by fraudulent means. 

The Fifth Circuit Court of Appeals, however, in David R. 
Balogh, Inc. v. Pennsylvania Millers Mutual Fire Insurance Com- 
pany, 307 F. 2d 894 (5th Cir. 1962), criticized the Freedman case 
on the grounds that, under its reasoning, the determination of 
coverage would depend on whether the person receiving the prop- 
erty conceived of the dishonest plan before or after he took 
possession. In Balogh, the Fifth Circuit held that an exclusionary 
clause virtually identical to that in Freedman prevented recovery 
where the plaintiff, also a jeweler, delivered an emerald to  a 
prospective customer for the purpose of having the emerald ex- 
amined by another jeweler. Instead, the prospective customer 
disappeared with the emerald. Under these circumstances, the 
Fifth Circuit determined that the emerald had been "entrusted 
to the prospective customer who, unfortunately, turned out to be 
a thief. 

In deciding the Balogh case, the Fifth Circuit relied on 
Abrams v. Great American Ins. Co., New Yorlc, 269 N.Y. 90, 199 
N.E. 15 (1935). In that case, plaintiff delivered articles of jewelry 
to a known customer for the expressed purpose of her selling it to 
a third person. After receiving the jewelry, the customer ab- 
sconded. The New York court held: 
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When the word "entrusted" appears in the contract the par- 
ties must be deemed to have entertained the idea of a sur- 
render or delivery or transfer of possession with confidence 
that the property would be used for the purpose intended by 
the owner and as stated by the recipient. The controlling ele- 
ment is the design of the owner rather than the motive of 
the one who obtained possession. 

Id. a t  92, 199 N.E. a t  16 (emphasis supplied). The court held that 
plaintiff had delivered the jewelry to his customer with a con- 
fidence that it would be used for the purpose expressed and that 
he had therefore "entrusted" the jewelry to her. 

We do not disagree with the holdings in Balogh or Abrams, 
because under the facts of each of those cases there was clearly a 
voluntary transfer of the property to the intended recipient pur- 
suant to a relationship of trust between the parties as to the use 
of the property, and therefore, an entrustment of the property. 
However, the facts of those cases are clearly distinguishable from 
those before the California court in Freedman, or before us in the 
present case, because there was no misrepresentation of the iden- 
tity of the recipient which induced the transfer. 

Nor do we adopt the rule of Freedman, that there can be no 
entrustment in any situation where possession of property is ob- 
tained by fraud or trick. In our view, Freedman fails to consider 
the intent of the owner in transferring possession. As was 
demonstrated in A brams and Balogh, a fraud may be practiced by 
the very person to whom the owner intends to entrust his proper- 
ty  for an expressed purpose. The intent of the policy exclusion is 
to  exclude coverage for such misplaced confidence. We believe 
that a determinative factor as to the existence of an entrustment 
is whether the person in whom the owner intended to repose con- 
fidence by delivery of the property for an expressed purpose is 
the same person to whom the property was actually transferred. 
If the answer is "Yes," then the owner entrusted the property, 
even though the recipient may have gained the owner's con- 
fidence by fraud. On the other hand, if by fraudulent misrepresen- 
tation of identity, an owner is induced to transfer possession of 
the property to one other than the person to whom the owner in- 
tended to repose confidence, the transfer cannot be deemed to be 
an "entrustment." 
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In the present case, it is clear that plaintiffs intent and 
design was to deliver its backhoe to an employee of Constructors, 
Inc., with a certain confidence that the backhoe would be used by 
Constructors, Inc., under the terms of the rental relationship. I t  
was never the intention of plaintiff to deliver the backhoe to, or 
to repose confidence in, "Lewis Jones." The transfer of possession 
from plaintiff to "Lewis Jones" was induced by the fraudulent 
misrepresentation of identity by "Lewis Jones" that he was act- 
ing on behalf of Constructors, Inc. in receiving possession of the 
backhoe. Under such circumstances, the transfer of possession 
cannot amount to an entrustment. 

We are aware of the decision of the North Carolina Supreme 
Court in Motor Co. v. Insurance Co., 233 N.C. 251, 63 S.E. 2d 538 
(1951), where an automobile dealer permitted a prospective 
customer to drive a used car from its dealership upon the 
customer's representation that he was taking it for approval by 
his wife and would return to purchase it if she agreed. The 
representation was false; neither the customer nor the automobile 
were ever found. The dealer sought recovery from its insurer, 
who defended under a policy provision excluding coverage for 
"loss suffered by the Insured in case he voluntarily parts with 
. . . possession . . . whether or not induced to do so by any 
fraudulent scheme, trick, device, or false pretense or otherwise." 
Id. a t  252, 63 S.E. 2d a t  539. The Supreme Court held that the ex- 
clusionary clause was not ambiguous and that the exclusion 
barred recovery because the plaintiff had voluntarily parted with 
possession of its automobile. 

We do not find the result reached in that case to be ap- 
plicable to our decision in the present case because of the con- 
siderable difference in the language of the policy exclusions. Had 
defendant in the present case excluded from coverage losses 
caused by a voluntary parting with possession, whether or not in- 
duced by fraud, we would have no difficulty in finding that plain- 
tiffs loss was excluded from coverage. However, defendant chose 
the language in its policy and chose to exclude only those losses 
occasioned by infidelity of one to whom the property was en- 
trusted, rather than all losses occasioned by trick or fraud. In our 
view, the exclusion as written by defendant is susceptible of dif- 
fering constructions, and we have construed it in favor of 
coverage. See Trust Co. v. Insurance Co., supra 
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Having decided that the exclusionary clause of the policy 
does not bar recovery, and it having been stipulated that the 
value of the backhoe exceeded the coverage provided by the 
policy, we hold that plaintiff is entitled to judgment for the full 
amount of the coverage provided. Accordingly, we remand to the 
Superior Court of Wake County for entry of judgment consistent 
with this opinion. 

Reversed. 

Judges WEBB and PHILLIPS concur. 

STATE OF NORTH CAROLINA v. CLINT EDWARDS FRANKS 

No. 8426SC990 

(Filed 21 May 1985) 

Kidnapping 1 1.3- confinement for purpose of facilitating rape-instruction on 
false imprisonment not required 

The evidence in a second-degree kidnapping case tended to  show that 
defendant confined, restrained or removed the victim with the intent to have 
sexual intercourse with her notwithstanding resistance on her part and thus 
did not require the trial court to submit the lesser-included offense of false im- 
prisonment where defendant's evidence tended to show that he and the alleged 
victim looked around an abandoned house together and that nothing else hap- 
pened, and where the State's evidence tended to show: defendant grabbed the 
victim and shoved her into the abandoned house; defendant tied the victim's 
hands behind her back with a coat hanger, bound her arms and shoulders, and 
tied her ankles with electrical wire; defendant pulled up the victim's T-shirt, 
felt her breasts and then pulled her shorts and underwear down to midthigh; 
defendant placed his finger in the entrance to  the victim's vagina and asked if 
she were "ready"; defendant then placed the victim in a closet while he went 
to look for a blanket; defendant then took the victim out of the closet, stood 
her up for a minute, and said, "I ain't going to do it"; and defendant then 
pulled the victim's clothing hack in place and untied or cut the coat hanger and 
wire from her wrists, ankles, arms and shoulders. The kidnapping offense was 
complete if defendant a t  any time during the confinement had the requisite in- 
tent, and it is immaterial that he changed his mind and did not complete the 
offense of rape. 

APPEAL by defendant from Beaty, Judge. Judgment entered 
23 January 1984 in Superior Court, MECKLENBURG County. Heard 
in the Court of Appeals 3 April 1985. 
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Defendant appeals from a judgment of imprisonment entered 
upon his conviction of second degree kidnapping. 

Attorney General Edmisten, by  Assistant At torney General 
John R. Come, for the State.  

Assistant Appellate Defender Robin E. Hudson for defendant 
appe llant. 

WHICHARD, Judge. 

The issue is whether the court erred in refusing to instruct 
the jury on false imprisonment, a lesser included offense of kid- 
napping. We hold that  the court did not err.  

The necessity for instructing a s  to a lesser included offense 
arises only when there is evidence from which the jury could find 
that  the crime of lesser degree was committed. State v .  Brad- 
shaw, 27 N.C. App. 485, 487, 219 S.E. 2d 561, 562, disc. rev. 
denied, 289 N.C. 299, 222 S.E. 2d 699 (1975). "The presence of such 
evidence is the determinative factor." Id ,  quoting State v. 
Melton, 15 N.C. App. 198, 189 S.E. 2d 757 (1972). "The mere con- 
tention that  the jury might accept the state's evidence in part 
and might reject it in part is not sufficient t o  require submission 
to  the  jury of a lesser offense." Bradshaw, 27 N.C. App. a t  487-88, 
219 S.E. 2d a t  562, quoting State v .  Black, 21 N.C. App. 640, 205 
S.E. 2d 154, affirmed 286 N.C. 191, 209 S.E. 2d 458 (1974). 

G.S. 14-39, under which defendant was indicted, provides in 
pertinent part that: 

(a) Any person who shall unlawfully confine, restrain, or 
remove from one place to  another, any other person 16 years 
of age or over without the consent of such person . . . shall 
be guilty of kidnapping if such confinement, restraint, or 
removal is for the purpose of: 

(2) Facilitating the commission of any felony . . . . 
Here defendant was charged with unlawfully, wilfully, and 

feloniously kidnapping the prosecuting witness without her con- 
sent for the purpose of facilitating the commission of the felony 
rape. Rape is defined a t  G.S. 14-27.2(a)(2) and 14-27.3(a)(l) a s  engag- 
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ing in vaginal intercourse with another person by force and 
against the will of the other person. The statutory phrase "engag- 
ing in vaginal intercourse with another person" is expressed in 
our cases a s  gratifying one's passion on the person of a woman; 
"by force and against the will of the  other person" is expressed 
a s  notwithstanding her resistance. E.g. State v. Gammons, 260 
N.C. 753, 133 S.E. 2d 649 (1963); State v. Burnette, 242 N.C. 164, 
87 S.E. 2d 191 (1955); State v. Lang, 58 N.C. App. 117, 293 S.E. 2d 
255, disc. rev. denied, 306 N.C. 747, 295 S.E. 2d 761 (1982); Brad- 
shaw, 27 N.C. App. 485, 219 S.E. 2d 561. 

In the cases cited above, the presence or absence of intent t o  
rape has been dealt with in two contexts: (1) as here, the context 
of confining, restraining or removing with intent to commit rape 
and (2) the context of assault with intent to commit rape. The dif- 
ference between the greater offenses- kidnapping or assault with 
intent to commit rape - and the lesser included offenses - false 
imprisonment or assault on a female-lies in the presence of in- 
tent to commit rape. 

If, in the context here, all the evidence tends to establish 
that  the defendant confined, restrained, or removed the prose- 
cuting witness with the intent to have sexual intercourse with 
her notwithstanding resistance on her part, Bradshaw, 27 N.C. 
App. a t  488, 219 S.E. 2d a t  563, failure to instruct on false im- 
prisonment is not error; i t  is not error to fail t o  instruct on false 
imprisonment if there is no evidence tending to show that  the vic- 
tim was kidnapped for some purpose other than rape, or for no 
purpose. See State v. Allen, 297 N.C. 429, 435, 255 S.E. 2d 362, 
365 (1979) (where all the evidence shows intent t o  rape, failure to 
instruct on lesser included offense of assault on a female not er- 
ror); State v. Roseman, 279 N.C. 573, 580-81, 184 S.E. 2d 289, 294 
(1971). We therefore must determine whether there was evidence 
from which the jury could have concluded that  the defendant con- 
fined, restrained or removed the  prosecuting witness with some 
intent other than to rape her. Lang, 58 N.C. App. a t  119, 293 S.E. 
2d a t  257. "The offense of [kidnapping] with intent to rape does 
not require that  defendant retain the intent throughout the [of- 
fense], but if he, a t  any time during the  [kidnapping], has an in- 
tent  to gratify his passion upon the woman, notwithstanding any 
resistance on her part, the defendant would be guilty of the of- 
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fense." Bradshaw, 27 N.C. App. a t  488, 219 S.E. 2d a t  563, citing 
Gammons, 260 N.C. 753, 133 S.E. 2d 649. 

The State's evidence tended to  show the following: 

The defendant was twenty-three years old a t  the  time of the 
crime. The prosecuting witness was a seventeen year old high 
school student. Sometime after 4 p.m. on 3 March 1983 the prose- 
cuting witness was riding her bicycle near her home. She got off 
her bike t o  look in the open doorway of an old house that was, for 
the most part,  boarded up. She turned a t  the  approach of a man, 
later identified as the defendant, and said, "Hi." When she turned 
back toward the house, he grabbed her and shoved her in the 
doorway. He blocked the door and began kissing her. She backed 
away saying, "Don't, don't do that." Holding her arms and 
shoulders the  defendant moved the prosecuting witness into the 
kitchen where she was cut on the lower thigh by broken glass. He 
tied her hands behind her back by twisting a coat hanger around 
her wrists. He also bound her arms and shoulders. He cut a piece 
of electrical wire with a knife, which he showed to the prose- 
cuting witness, and tied her ankles with the  wire. 

Once the  prosecuting witness was bound, the defendant 
pulled up her T-shirt and bra and felt her breasts. He undid her 
shorts and pulled her shorts and underwear down to  midthigh. He 
placed his finger in the entrance to her vagina and said, "Are you 
ready?" A t  that  point, the defendant carried the  prosecuting 
witness upstairs. He stood her up and starting kissing her again. 
He then put her in a closet in a seated position, told her he was 
going to  get  a blanket, and shut the closet door. The prosecuting 
witness was still bound with her breasts and lower body exposed. 
She was unable to  free her hands or stand. 

The prosecuting witness stated that  a t  that  point, while shut 
in the  closet, she began to  cry. She did not, however, cry or 
scream in front of the defendant because, she testified, "I had 
heard somewhere about a would-be rapist trying to  scare and hu- 
miliate the  victim, if the victim doesn't appear to  be scared or 
humiliated that  would discourage the rapist; and also if I had 
screamed, it might have scared or upset him so he would t ry  to 
quieten [sic] me down using force." The prosecuting witness fur- 
ther testified that  she "was trying to  appear not frightened or 
terribly scared." 
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The defendant returned after about ten minutes, during 
which time he hid under the house the bicycle the prosecuting 
witness had been riding. He opened the closet and said he didn't 
have a blanket but had brought his jacket. Then he took the pros- 
ecuting witness out of the closet, stood her up for a minute, and 
said, "I ain't going to do it." He stated, "What I did was wrong." 
He pulled her clothing back in place and untied or cut the coat 
hanger and wire from her wrists, ankles, arms and shoulders. He 
got her bike from under the house and she rode home. She 
reached home around 5 p.m. 

The testimony of the prosecuting witness was corroborated 
by a police officer who stated that her wrists had red marks on 
them and her legs were scraped and cut. The officer also found 
freshly cut wire a t  the scene. 

The defendant's evidence tended to show that  the defendant 
encountered the prosecuting witness as he walked past the aban- 
doned house, that she spoke to him, that they poked around the 
house together, made general conversation, and left separately at  
about 5 p.m. 

On the basis of this evidence, and after a review of the rele- 
vant case law, we do not believe the jury could find that the 
crime of lesser degree was committed. To find this the jury would 
have to  be able reasonably to conclude from the evidence that the 
defendant confined and restrained the prosecuting witness not 
with the intent to rape her, but for the purpose of touching and 
kissing her only. 

Several cases are instructive. In Bradshaw, 27 N.C. App. 485, 
219 S.E. 2d 561, the defendant entered the victim's bedroom in 
the night uninvited. When the victim awoke and asked the de- 
fendant what he wanted he answered, "You know." After a fierce 
struggle the defendant left. The Court found that all the evidence 
tended to establish that defendant committed the assault with the 
intent to gratify his passion notwithstanding resistance. "[HJis 
own statement," the Court stated, "clearly shows his intent a t  the 
time" he assaulted the victim. Id. a t  488, 219 S.E. 2d a t  563. The 
Court continued, 

Intent is an attitude or condition of the mind and is usually 
susceptible of proof only by circumstantial evidence. The cir- 
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cumstances disclosed by defendant's own statement tend t o  
refute the contention that  his entry into the house and the  
assault were done other than with the intent to  gratify his 
passion upon [the victim], notwithstanding any resistance on 
her part. 

Id. 

"[A] statement of intent [has been] deemed significant by our 
courts . . . ." Lang, 58 N.C. App. a t  120, 293 S.E. 2d a t  257. In 
Lang ,  which raised on appeal the same issue as  here, the Court 
found that  the jury could have concluded that  the defendant con- 
fined, restrained and removed the victim merely for the purpose 
of fondling her. The jury could have so concluded, the Court 
stated, because it 

may have viewed as  significant the prosecuting witness' 
testimony that during the more than an hour she was in the 
defendant's presence the defendant gave her instructions to  
get  in the car, "keep [her] head down on [her] knees and don't 
raise it," take her clothes off and put her clothes on, but 
never stated that  he wanted to  have sexual intercourse with 
her. 

Id.  

Here, by contrast, the  defendant made two statements to  the 
prosecuting witness indicating his intent: with his finger on her 
vagina, he said "Are you ready?" Then, after carrying her up- 
s tairs  and failing to find a blanket, he said, "I ain't going to  do it." 
Thus, as  in Bradshaw where the Court found intent and unlike in 
Lang where the Court did not, defendant's own statements refute 
the  contention that he confined and restrained the prosecuting 
witness for some purpose other than rape. The fact that  the 
defendant did not complete the offense of rape merely shows that  
he changed his mind. See Gammons, 260 N.C. a t  755-56, 133 S.E. 
2d a t  651; Bradshaw, 27 N.C. App. a t  488, 219 S.E. 2d a t  563. 

Nor do we believe the jury could reasonably conclude from 
the  evidence that  the defendant did not intend to  gratify his pas- 
sion if he encountered resistance. Cases where the Court has 
found tha t  the defendant was dissuaded by the victim's resistance 
a re  distinguishable from this one on their facts. 
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In State v. Banks, 295 N.C. 399, 245 S.E. 2d 743 (19781, the 
Court found evidence of the lesser included offense of assault on a 
female where the defendant only forced the victim to have oral 
sex, demanded and received two dollars from her, then left. In 
State v. Little, 51 N.C. App. 64, 275 S.E. 2d 249 (19811, although 
defendant had a knife, he only threatened to hurt the victim and 
"did not state any specific sexual intentions . . . ." Id. at  70, 275 
S.E. 2d at  253. "Significantly," the Court stated, "defendant im- 
mediately retreated . . . the moment he encountered meaningful 
resistance, i.e., as soon as [the victim] became verbally aggressive 
and loud. This evidence would permit the jury to find that . . . he 
did not intend to satisfy his lust, if he encountered . . . 
resistance, and thus reject the State's argument that he intended 
to carry out the act at  all events . . . ." Id. Similarly in Gam- 
mons, 260 N.C. 753, 133 S.E. 2d 649, the Court found that the 
defendant desisted from further sexual advances when the victim 
told him she was going to scream if he did not leave her alone. 

Here, however, the defendant precluded resistance by tying 
the prosecuting witness' arms behind her back and tying her 
ankles together with electrical wire. By thus incapacitating the 
prosecuting witness the defendant insured that he could and 
would not be deterred by any resistance on her part. All the 
evidence thus tends to establish that defendant committed the 
assault with the intent to gratify his passion notwithstanding 
resistance. Bradshaw, 27 N.C. App. a t  488,219 S.E. 2d a t  563. I t  is 
immaterial that he changed his mind; the kidnapping offense was 
complete if he a t  any time during the confinement had the req- 
uisite intent. Gammons, 260 N.C. a t  755-56, 133 S.E. 2d a t  651; 
Bradshaw, 27 N.C. App. at  488, 219 S.E. 2d a t  563. 

While other rape and intent to rape cases may be more 
egregious on their facts, the uncontradicted evidence here shows 
that the defendant confined and restrained the prosecuting wit- 
ness with the intent to have sexual intercourse with her against 
her will. We thus hold that the evidence did not require submis- 
sion of false imprisonment to the jury. 

No error. 

Judges JOHNSON and EAGLES concur. 
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JOHN T. COUNCIL, INC. v. BALFOUR PRODUCTS GROUP, INC. 

Nos. 8414SC798. 8414SC799, 8414SC944 

(Filed 21 May 1985) 

Rules of Civil Procedure 8 58- time of entry of judgment 
Despite the trial judge's subsequently professed intent to  enter an order 

discharging a receiver in open court on 28 November 1983, he failed to  do so in 
accordance with G.S. 1A-1, Rule 58, par. 1 or par. 2 where the court directed 
the receiver to prepare an appropriate order, the court granted a request by 
defendant's attorney to  have an opportunity to review the proposed order, 
defendant's attorney received further verbal assurances from the receiver's 
counsel that the proposed order would not be submitted to  the court until 8 
December 1983 so that he would have ample time to  review it, and the clerk's 
minutes stated only that the receiver's motion to be discharged was allowed. 
The Court's order was entered according to  G.S. 1A-1, Rule 58, par. 3 on 8 
December 1983 when entry of the order was given to the clerk, the order was 
filed, and notice of its filing was mailed to all parties. 

APPEAL by defendant from Johnson, Judge. Orders entered 8 
December 1983 and 10 April 1984 in Superior Court, DURHAM 
County. Appeal by defendant from McLelland Judge. Order en- 
tered 9 April 1984 in Superior Court, DURHAM County. Heard in 
the Court of Appeals 3 April 1985. 

Defendant was placed in permanent receivership in July 
1979. Claude V. Jones was appointed receiver pursuant to  G.S. 
55-125 and G.S. 55-127. On 18 November 1983 the  receiver peti- 
tioned to  be discharged from his duties. Over defendant's written 
objection the court heard and allowed the petition on 28 Novem- 
ber 1983. The court directed the receiver to prepare an ap- 
propriate order. Defendant's attorney requested opportunity to 
review the  order before entry, which the court granted. The 
receiver sent  the  proposed order to  defendant's attorney on 1 
December 1983. The receiver submitted the proposed order, and a 
second order allowing attorney fees to be paid out of receivership 
proceeds, to  the  court on 8 December 1983. Both orders were 
signed and, according to  the language contained therein, entered 
on 8 Deeember 1983. Eight days later, on 16 December 1983, 
defendant filed notice of appeal from both orders. 

On 22 Deeember 1983 the receiver moved to  dismiss the ap- 
peal from the order discharging him for failure to  give timely 
notice on the ground that  "[tlhe order and decision of the [clourt 



N.C.App.1 COURT OF APPEALS 669 

Council v. Balfour Products Group 

made in [olpen [clourt was entered on November 28, 1983." In sup- 
port of his motion, on 18 January 1984 the receiver filed an af- 
fidavit signed by Judge Johnson, who had entered the order, 
which stated, inter alia, 

[M]y decision [was] that the Petition be allowed in its entire- 
ty, and i t  was my understanding and intent that  such deci- 
sion rendered and announced in open court a t  said time [i.e., 
28 November 19831 was the entry of the order embodying my 
decision. I did not give any contrary directions or instruc- 
tions to the Deputy Superior Court Clerk, who was in attend- 
ance a t  such hearing. 

My attention has been called to the language "Entered a t  
Durham on this 8 Day of December, 1983" a t  the  bottom of 
the Order just above my signature. I did not notice this 
language a t  the time the draft was received and signed by 
me, and i t  made no impression on me. 

After a hearing to determine when the order discharging the 
receiver was entered for purposes of timely notice of appeal (i.e., 
within ten days after entry of the order, G.S. 1-279(c)), on 21 
March 1984 Judge Johnson ordered that "the minutes of the 
Clerk of Superior Court . . . be and hereby constitute the date 
and time of the entry of the order which is in dispute." Those 
minutes were dated 28 November 1983 and stated only that  the 
motion was allowed. On 27 March 1984 defendant moved for relief 
from the order of 21 March 1984, requesting that  i t  be amended 
to reflect 8 December 1983 a s  the entry date of the order dis- 
charging the receiver. Defendant so moved on the grounds that  
the clerk's minutes do not purport t o  record entry of an order, 
they were made without instruction from the court, and they con- 
tain no findings of fact. Judge Johnson denied that  motion on 10 
April 1984, which denial is the subject of defendant's appeal in 
No. 8414SC944. 

"[Blased solely upon Judge Johnson's determination of the  en- 
t ry  date as  being November 28, 1983," Judge McLelland on 9 
April 1984 granted the receiver's motion to dismiss the appeal 
from the order discharging him. Judge McLelland's 9 April 1984 
order is the subject of defendant's appeal in No. 8414SC799. 
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The award of attorney fees from receivership proceeds is the 
subject of defendant's appeal in No. 8414SC798. 

Mount, White, King, Hutson and Carden, P.A., by Lillard H. 
Mount, for Claude K Jones, Permanent Liquidating Receiver of 
Balfour Products Group, Inc., appellee. 

Manning, Fulton and Skinner, b y  Howard E. Manning, Jr., 
and Charles E. Nichols, Jr., for defendant appellant. 

WHICHARD, Judge. 

The issue governing the disposition of all three appeals is 
whether the court entered the order discharging the receiver in 
accordance with G.S. 1A-1, Rule 58 on 28 November 1983. We hold 
that it did not. We resolve this issue mindful that Rule 58 was 
designed to make the moment of entry of judgment easily iden- 
tifiable and to give fair notice thereof to all parties. G.S. 1A-1, 
Rule 58, Comment; Rivers v. Rivers, 29 N.C. App. 172,223 S.E. 2d 
568, cert. denied, 290 N.C. 309, 225 S.E. 2d 829 (1976); Barringer 6 
Gaither, Inc. v. Whittenton, 22 N.C. App. 316, 206 S.E. 2d 301 
(1974). 

The text of the rule reads as follows: 

Subject to the provisions of Rule 54(b): Upon a jury ver- 
dict that a party shall recover only a sum certain or costs or 
that all relief shall be denied or upon a decision by the judge 
in open court to like effect, the clerk, in the absence of any 
contrary direction by the judge, shall make a notation in his 
minutes of such verdict or decision and such notation shall 
constitute the entry of judgment for the purposes of these 
rules. The clerk shall forthwith prepare, sign, and file the 
judgment without awaiting any direction by the judge. 

In other cases where judgment is rendered in open 
court, the clerk shall make a notation in his minutes as the 
judge may direct and such notation shall constitute the entry 
of judgment for the purposes of these rules. The judge shall 
approve the form of the judgment and direct its prompt prep- 
aration and filing. 

In cases where judgment is not rendered in open court, 
entry of judgment for the purposes of these rules shall be 
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deemed complete when an order for the entry of judgment is 
received by the clerk from the  judge, the  judgment is filed 
and the clerk mails notice of its filing to all parties. The 
clerk's notation on the judgment of the time of mailing shall 
be prima facie evidence of mailing and the time thereof. 
(1967, c. 954, s. 1.) 

G.S. 1A-1, Rule 58. The rule undertakes to fix the time of entry in 
three situations: (1) where a verdict is returned or a decision is 
announced in open court granting recovery of a sum certain or 
costs or  denying all relief; (2) where any other judgment is ren- 
dered in open court, upon direction of the judge; and (3) where 
any judgment is rendered other than in open court. Shuford, 
North Carolina Civil Practice and Procedure Sec. 58-3 (1981). 

The first paragraph of Rule 58 clearly does not apply. The 
hearing on the petition to  allow the receiver to be discharged did 
not result in (1) a jury verdict granting recovery of a sum certain 
or costs or  denying all relief or (2) a decision by the judge in open 
court t o  like effect. Nor did the clerk "forthwith prepare, sign, 
and file the judgment without awaiting any direction by the 
judge." G.S. 1A-1, Rule 58, par. 1. 

While not differentiating between the first and the second 
situations, supra, governed by Rule 58, the receiver argues that  
absent any contrary direction by the  judge a notation in the  
clerk's minutes constitutes entry of judgment. This argument 
misconstrues both Cochrane v. Sea  Gate Inc., 42 N.C. App. 375, 
256 S.E. 2d 504 (19791, on which the receiver relies, and the 
specific notation made by the clerk on 28 November 1983. The 
clerk's minutes read in toto: 

John T. Council 

Balfour Products Group, Inc. 

Motion for Approval of Final Accounting-allowed 

Rec. paid balance to CSC, 

(Hearing & discharge, Mr. Manning objections & exceptions) 

Further, the  deputy clerk who made this notation testified in her 
affidavit of 10 April 1984 as follows: 
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In accordance with my usual practice, I noted on the court- 
room calendar, which constitutes the official courtroom 
minutes, that  the Motion of the Receiver was allowed. I did 
not make any notation that  the order had been "entered" 
because I was not instructed to  by Judge Johnson and I did 
not hear Judge Johnson announce in open court that  any or- 
der  was to be entered. 

The testimony of the clerk, moreover, was corroborated in af- 
fidavits of two disinterested attorneys present in court during the 
28 November 1983 hearing. 

In Cochrane, 42 N.C. App. 375, 256 S.E. 2d 504, in contrast to 
the situation here, 

entry of judgment was made on 13 March 1978 when the trial 
judge, in open court and in the presence of counsel for both 
parties rendered summary judgment for defendant, and the 
clerk, in the absence of any contrary direction by the judge, 
made a notation of such decision in the court minutes. 

Cochrane, 42 N.C. App. a t  377, 256 S.E. 2d a t  505. 

The situation here is similar t o  that in Fitch v. Fitch, 26 N.C. 
App. 570, 216 S.E. 2d 734, cert. denied, 288 N.C. 240, 217 S.E. 2d 
679 (19751, rather  than to that  in Cochrane. In Fitch on 29 
January 1975 a t  the conclusion of the evidence the court in- 
structed counsel for plaintiff to  prepare an order containing find- 
ings of fact which he verbally suggested. On 31 January 1975 a 
written order signed by the judge was entered. On appeal defend- 
ant contended the court erred in that the written order differed 
from the instructions for the proposed order given in open court. 
The Court found no error and stated, 

In our opinion no judgment was 'rendered' . . . until 31 
January 1975. (Citation omitted.) On 29 January 1975 the trial 
court merely instructed the plaintiffl; attorney to prepare an 
order . . . . We conclude judgment was not in fact rendered 
until the entry of the order of 31 January 1975, which both 
parties agree was properly signed by the judge and entered. 
(Emphasis supplied.) 

Id. a t  575, 216 S.E. 2d a t  736-37. 
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We find that on 28 November 1983 the court "merely in- 
structed," id., the receiver to prepare an appropriate order. 
Defendant's attorney requested and received opportunity to re- 
view the proposed order. He received further verbal assurances 
from receiver's counsel that the proposed order would not be sub- 
mitted to the court until 8 December 1983 so that he would have 
ample time to review it. Thus, despite Judge Johnson's subse- 
quently professed intent to enter the order discharging the 
receiver in open court on 28 November 1983, he failed to  do so in 
accordance with G.S. 1A-1, Rule 58, par. 1 or par. 2. On the date 
of the hearing such intent was not announced to  counsel, com- 
municated to the clerk, or reflected in the clerk's minutes as a 
notation of entry of judgment. 

We therefore hold that the order was entered and notice 
given according to G.S. 1A-1, Rule 58, par. 3 on 8 December 1983, 
when entry of the order was given to  the clerk, the order filed, 
and notice of its filing mailed to all parties. We thus reverse 
Judge McLelland's order of 9 April 1984 allowing the motion to 
dismiss defendant's appeal of the order discharging the receiver. 
This is appeal No. 8414SC799. We vacate as inconsistent with our 
opinion herein Judge Johnson's order of 10 April 1984 denying 
defendant's request to amend the order of 22 March 1984 to re- 
flect 8 December 1984 as the date of entry of the order allowing 
the receiver's discharge. This is appeal No. 8414SC944. Given our 
disposition in appeal No. 8414SC799, we dismiss as interlocutory 
and thus premature the appeal from the order of 8 December 
1983 awarding attorney's fees from receivership proceeds; the ap- 
peal of that order should be brought forward as part of the appeal 
from the order discharging the receiver. This is appeal No. 
8414SC798. 

For purposes of the appeal to which we herein hold defend- 
ant entitled, defendant shall cause the record on appeal to be set- 
tled and certified as provided in Rule 11 of the Rules of Appellate 
Procedure, the appeal being considered as taken on the date of 
certification of this opinion. 

In No. 8414SC799, reversed. 

In No. 8414SC944, order vacated. 
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In No. 8414SC798, dismissed. 

Judges JOHNSON and EAGLES concur. 

FORSYTH COUNTY v. WILLIAM H. SHELTON; AND WIFE, CAROLYN 
SHELTON; CHRISTOPHER H. SHELTON; WILLIAM T. SHELTON; AND 

LISA C. SHELTON 

No. 8421DC1026 

(Filed 21 May 1985) 

1. Municipal Corporations $3 30.19- nonconforming use-voluntary abandonment 
Defendants' motion for a directed verdict was properly denied on the 

issue of voluntary abandonment of a nonconforming use where the property 
had been operated by Ivor Shelton as a commercial swimming lake, picnic, and 
amusement area until he suffered a stroke in 1971; the property was leased to 
the YMCA through 1977; and was then used by family and friends but was not 
leased until 1982, when defendants acquired the property and reopened it for 
paying customers. Defendants' argument that the use of the property re- 
mained the same even though no one was using i t  would make the establish- 
ment of abandonment impossible. Moreover, the evidence was sufficient t o  
raise a jury question as to whether the discontinuation of the commercial use 
was voluntary where Ivor Shelton's stroke caused a significant degree of 
physical disability but he retained the ability to conduct his affairs and con- 
tinued to make decisions as to the use and maintenance of the property. 

2. Municipal Corporations B 30.19- nonconforming use-abandonment-type of 
electrical service 

In an action to determine whether a nonconforming use had been aban- 
doned, there was no prejudicial error in the exclusion of evidence that a com- 
mercial electric account had been maintained for the property since 1961 
where defendants put before the jury testimony that power service had been 
continuous since 1961. Whether the account was designated commercial or 
otherwise was of little relevance. 

3. Municipal Corporations 8 30.19 - nonconforming use -abandonment - instruc- 
tions 

In an action to determine whether a nonconforming use had been aban- 
doned, there was no error in the court's failure to give the requested in- 
struction on involuntary cessation of the nonconforming use where the court 
correctly instructed the jury that plaintiff had to prove not only abandonment 
but also intent not to reestablish the use. 
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4. Municipal Corporations 1 31 - nonconforming use - vagueness of ordinance not 
raised before appeal 

Defendants could not contend on appeal that a zoning ordinance was 
unconstitutionally vague in failing to define and distinguish prohibited "com- 
mercial amusements" and allowed "recreational facilities" where defendants 
admitted in their answer and proceeded throughout trial on the theory that 
the use was a nonconforming use. Defendants' proper remedy was to  utilize 
existing administrative appeal channels to contest the zoning officer's deter- 
mination that paid public use of the lake property was a nonconforming use. 

5. Municipal Corporations Q 30.19- abandonment of nonconforming use-stay 
pending appeal- no abuse of discretion 

The propriety of a stay allowing operation of a nonconforming use pend- 
ing appeal was moot where the Court of Appeals upheld a verdict that the 
nonconforming use had been abandoned; moreover, no grounds were apparent 
for forfeiture of the appeal bond. G.S. 1A-1, Rule 62(c). 

APPEAL by defendants from Gatto, Judge. Judgment entered 
14 May 1984 in FORSYTH County District Court. Heard in the 
Court of Appeals 7 May 1985. 

Shelton's Lake is a small lake and picnic area with related 
facilities, located in the Forsyth County zoning jurisdiction. In 
1950 or 1951, Ivor Shelton began operating the property in the 
summers as a commercial swimming lake, picnic and amusement 
area. Ivor Shelton suffered a stroke in 1971 and ceased operating 
the lake property. In 1973 he leased it to the local YMCA who 
used it through the summer of 1977. Between 1977 and 1982 the 
lake property was not leased or otherwise open to  the public as a 
commercial amusement facility. I t  was used by family and friends. 
In 1982 defendants acquired the property, refurbished the build- 
ings and the lake and reopened it for paying customers. 

In 1967, plaintiff Forsyth County had enacted a zoning or- 
dinance covering the area in question. The subdivision including 
the lake property was zoned for large-lot residential development, 
which permitted "recreational facilities" but not "commercial 
amusements." The ordinance provided that existing nonconform- 
ing uses could continue, but that once the use was voluntarily 
abandoned, with intent not to reestablish, it could not thereafter 
be reestablished. 

In May 1982, the county zoning officer advised defendants 
that commercial operation of the lake property was a nonconform- 
ing use. Defendants went ahead with their plans to reopen and in 
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April 1983 the County filed suit to  enjoin the use of the  lake prop- 
er ty a s  a commercial amusement. A jury trial followed, focusing 
on the issue of voluntary abandonment. The jury considered one 
issue, whether the nonconforming use of the Iake property was 
abandoned prior to  1982. They answered "yes," and judgment was 
entered 14 May 1982 restraining defendants' operation of the  lake 
property as  a commercial amusement. Defendants appealed. They 
also moved for and obtained a s tay pending appeal, t o  allow oper- 
ation during the  1984 season. 

Jonathan K Maxwell  and P. Eugene Price, Jr. for plaintiff. 

D. Blake Yok ley  for defendants. 

WELLS, Judge. 

Defendants first assign error to  the denial of their motion for 
directed verdict, based on the insufficiency of evidence of aban- 
donment. Upon such motion, plaintiffs evidence is taken as  true, 
with all reasonable inferences therefrom, resolving all conflicts 
and inconsistencies in plaintiffs favor, and disregarding defend- 
ants' evidence unless favorable to  plaintiff or tending to  clarify 
plaintiffs case. Koonce v. May,  59 N.C. App. 633, 298 S.E. 2d 69 
(1982). 

[I] Defendants make two arguments under this assignment. 
First, they argue that  all the evidence showed that  the  "nature of 
the  use of the property remained the same . . ., although no one 
was actually using it." This argument, if adopted, would make the 
establishment of abandonment in such cases impossible, contrary 
both to  the ordinance and to the  public policy of this state. See 
Poster  Advertising Co. v. Bd. of Ad jus tment ,  52 N.C. App. 266, 
278 S.E. 2d 321 (1981) (nonconforming uses not favored). Zoning 
ordinances a re  construed against indefinite continuation of a non- 
conforming use. Id. Ordinances in general are  construed to  give 
effect to  all of their parts  if possible. S e e  Jackson v. Board of Ad-  
justment,  275 N.C. 155, 166 S.E. 2d 78 (1969). We therefore reject 
defendants' position, which would allow nonconforming uses to  
continue indefinitely and effectively nullify the abandonment pro- 
visions of the ordinance. Upon the evidence that  use of the lake 
property was abandoned a t  least four years within the  meaning of 
the ordinance, we hold that  the nature and use of the lake proper- 
t y  did not remain the  same as its previous nonconforming use. 
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Defendants next contend, however, that the abandonment 
was not intentional. The ordinance defined abandonment as "the 
voluntary discontinuance of a use, when accompanied by an intent 
not to reestablish such use." Defendants contend that all the 
evidence showed that Ivor Shelton only ceased operating the lake 
property because of ill health, and always intended to reopen it to 
the public. We disagree. While defendants did produce evidence 
which tended to show that Ivor Shelton's stroke and attendant 
health problems prevented Ivor Shelton himself from operating 
the lake property and that  Ivor Shelton always intended for the 
lake property to be reopened to the public, nevertheless, such evi- 
dence must be weighed and considered against plaintiffs evidence 
of non-use over a period of a t  least four years. 

We first address the question of voluntariness of discontinu- 
ance. Defendants argue that Ivor Shelton's ill health conclusively 
established that the discontinuance of the operation of the lake 
property as a public facility was involuntary. Again we disagree. 
While the evidence showed that Ivor Shelton's stroke caused a 
significant degree of physical disability, the evidence also showed 
that  Ivor Shelton retained the ability to conduct his affairs and 
that he did in fact continue to make decisions as to the use and 
maintenance of the property. Such evidence was sufficient to 
raise a jury question as to  whether the discontinuance of the com- 
mercial use of the property was voluntary. 

In support of their position that where discontinuance of use 
is occasioned by the illness of the owner, such discontinuance is 
involuntary, defendants rely on Conway v. City of Greenville, 254 
S.C. 96, 173 S.E. 2d 648 (19701, a case involving discontinued use 
following the illness of the principal operator of a nonconforming 
business. While the South Carolina Court did find that under the 
circumstances of that case, the discontinuance of business use was 
involuntary, the court nevertheless made it clear that the ques- 
tion (in such cases) was "largely one of intention and must be 
determined from all of the surrounding facts and circumstances." 
Id. Such a standard has been adopted in a significant number of 
other states. See 82 Am. Jur. 2d, Zoning and Planning 5 217. 
Similarly, we hold that the question of voluntariness of discontin- 
uance of use in the case was one of fact, to be determined by the 
jury in the light of all the circumstances surrounding the discon- 
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tinued use of the Shelton Lake property as a commercial amuse- 
ment enterprise. 

Defendants also contend that all of the relevant evidence on 
the point showed that Ivor Shelton never showed any intent not 
to reopen the lake property to public commercial use. Again, we 
disagree, and hold that under all the circumstances of this case, 
including the significant length of non-use, a finder of fact could 
reasonably infer that Ivor Shelton manifested an intent to forego 
or abandon the use of the lake property as a commercial amuse- 
ment enterprise. 

[2] Defendants next assign error to the exclusion of evidence 
that a commercial electric account had been maintained for the 
lake property since 1961. The exclusion of evidence constitutes 
reversible error only if the appellant shows that a different result 
would have likely ensued had the error not occurred. Responsible 
Citizens v .  City of Asheville, 308 N.C. 255, 302 S.E. 2d 204 (1983). 
Defendants put before the jury testimony that power service had 
been continuous since 1961. Whether the account was designated 
commercial or otherwise appears to  be of little relevance. Defend- 
ants have shown no prejudicial error. 

[3] Defendants requested a jury instruction on involuntary 
cessation of the nonconforming use, which the court did not give.' 
Defendants claim prejudicial error. We consider the assignment in 
light of the evidence and the whole charge given. See Stewart v. 
Gallimore, 265 N.C.  696, 144 S.E. 2d 862 (1965) (per curiam). The 
court correctly instructed the jury that plaintiff had to prove not 
only abandonment but also the intent not to reestablish the use. 
In light of the evidence and the charge, we conclude the jury was 
correctly instructed, and that the instruction was substantially as 
defendants requested. 

1. The requested instruction read in full: 

Ladies and Gentlemen of the Jury, the defendants contend that Ivor Shelton 
did not voluntarily discontinue the non-conforming use of the subject proper- 
ty. Defendants contend that because of the ill health of Ivor Shelton after he 
suffered a stroke, he was physically unable to  open the subject property for 
i ts  seasonal use, maintain it, and manage it. The law provides that if the 
cessation of the non-conforming use is involuntary, such cessation will not 
constitute an abandonment of the use. 



N.C.App.1 COURT OF APPEALS 679 

Forsyth Co. v. Shelton 

[4] Finally, defendants assign error t o  the court's ruling, as  a 
matter of law, that  the ordinance was not unconstitutionally 
vague in failing to define and distinguish "commercial amuse- 
ment" (prohibited) and "recreational facility" (allowed). Defend- 
ants admitted in their answer and proceeded throughout trial on 
the theory that  the use was a nonconforming use. A nonconform- 
ing use is one not allowed by the ordinance, i.e., a commercial 
amusement a s  opposed to  a recreational facility. An admission in 
an answer judicially establishes the fact and removes the matter 
from further consideration. Rollins v. Miller Roofing Co., 55 N.C. 
App. 158, 284 S.E. 2d 697 (1981). Defendants having admitted 
their nonconforming use, they were not then in a position to  pro- 
test  unfair treatment because they later (implicitly) contended the  
lake was a conforming use. See Wilkes v. Bd. of Alcoholic Control, 
44 N.C. App. 495, 261 S.E. 2d 205 (1980) (only one adversely af- 
fected may challenge constitutionality). As the  court below cor- 
rectly pointed out, defendants' proper remedy was to utilize 
existing administrative appeal channels to contest the  zoning of- 
ficer's determination that paid public use of the lake property 
was a nonconforming use. See Town of Kenansville v. Summerlin, 
70 N.C. App. 601, 330 S.E. 2d 428 (1984) (statutory remedy ex- 
clusive). Defendants do not contend that  they were unaware of 
their right to appeal the decision of the zoning officer; their 
failure t o  do so precludes attack on that  decision here. New 
Hanover County v. Pleasant, 59 N.C. App. 644, 297 S.E. 2d 760 
(1982). They have never applied for a variance. The assignment is 
thus without merit. 

[5] Plaintiff brings forward two cross-assignments of error. The 
first, that  the court erroneously instructed on the burden of 
proof, is now moot. The second involves a s tay pending this ap- 
peal obtained by defendants to allow the commercial operation of 
the lake property through the summer of 1984. As plaintiff con- 
cedes, the stay was in the discretion of the court. N.C. Gen. Stat. 
5 1A-1, Rule 62(c) of the Rules of Civil Procedure (1983). Plaintiff 
argues that  a ruling on the propriety of the stay will nonetheless 
provide a legal basis t o  determine whether defendants' bond 
should be forfeited. It appears that the stay was granted express- 
ly to allow operation of the lake property pending appeal; the 
bond clearly was set  to ensure compliance with the conditions of 
operation set  in the  court's stay order. No ground for forfeiture is 
apparent, and our decision on the merits renders the  propriety of 
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the  s tay itself moot. In view of t he  minimal actual harm t o  plain- 
tiff, we a re  not inclined t o  rule tha t  the  s tay constituted an abuse 
of discretion in any event. In t he  light of our decision, however, 
we now order tha t  the  s tay order be vacated. The result  is: 

No error  in t he  trial. 

Stay order  is vacated. 

Judges JOHNSON and COZORT concur. 

STATE OF NORTH CAROLINA v. DAVID EARL TRIPP 

No. 843SC467 

(Filed 21 May 1985) 

1. Narcotics 1 3.3- opinion testimony based on tests by another-unreliability in 
this case 

An S.B.I. chemist's opinion testimony that  a substance was heroin based 
upon a mass spectrometer analysis performed by a second S.B.I. chemist in 
April 1983 was inadmissible where the first chemist testified that the spec- 
trometer was broken from February 1983 until June 1983, and there was no 
evidence that  it was repaired and working properly a t  the time of the test, 
since the test  relied upon by the witness was not inherently reliable. However, 
the chemist's testimony was not prejudicial error in light of evidence that 
tests performed on the  substance by the witness himself indicated that it was 
heroin. 

2. Criminal Law 1 42.6- chain of custody of narcotics 
The State properly proved the chain of custody of a substance from the 

time of its purchase from defendant until it was received by an S.B.I. chemist, 
and it was unnecessary for the State to prove the chain of custody of the 
substance after it was submitted to  a second S.B.I. chemist for further tests 
where the results of the tests performed by the second chemist were inad- 
missible in evidence. 

APPEAL by defendant from Reid, Jr. (David E.), Judge. Judg- 
ment entered 31 August 1983 in Superior Court, PITT County. 
Heard in the  Court of Appeals 4 March 1985. 

Defendant was found guilty of possession of heroin with the 
intent t o  sell and with t he  sale of heroin. The offenses were con- 



N.C.App.1 COURT OF APPEALS 681 

State v. Tripp 

solidated for judgment and defendant was sentenced to imprison- 
ment for a term of six years. Defendant appeals. 

Evidence presented by the State tended to show that on 1 
April 1983 a t  about 350 p.m., Agent Handy Gunter, Jr., while 
working as an undercover agent, purchased two glassine bags of 
purported heroin from defendant a t  $25 per bag. Shortly after 
4:00 p.m., 1 April 1983, Agent Gunter placed his initials on the 
two glassine bags, delivered them to Agent Malcolm McLeod for 
submission to the State Bureau of Investigation's Chemical 
Laboratory for analysis. Agent McLeod sealed the two glassine 
bags in a manilla envelope which he delivered to the S.B.I. 
laboratory by placing the manilla envelope with its contents into 
Agent John Casale's "lock-box." Agent Casale, a forensic chemist 
with the S.B.I. laboratory, had the only key for the lock box, and 
evidence placed therein could not be removed without the key. On 
13 April 1983, Agent Casale removed the manilla envelope con- 
taining the two glassine bags from his lock box and performed 
two color tests and an infrared test on a sample of the white 
powder substance contained in one of the glassine bags. From 
these preliminary tests, Agent Casale formed an opinion of which 
he was 9g0/0 sure that the substance contained heroin. On 13 
April 1983, Agent Casale, after performing these preliminary 
tests and arriving a t  an opinion that the substance contained 
heroin, placed a small sample of the white powder substance from 
the same glassine packet he analyzed into a glass vial, sealed and 
labeled the vial with the case number. The glass vial was submit- 
ted to Agent H. T. Raney for a mass spectrometer analysis. 
Agent Raney is also a forensic drug chemist with the S.B.I. 
laboratory and is the mass spectrometer operator for the lab. 

On 10 June 1983, Agent Casale received a report from Agent 
Raney together with the vial he had submitted to him on 13 April 
1983. The mass spectrometer graph conclusively indicated that 
the substance contained in the vial was heroin. 

On 28 June 1983, Agent Casale placed the two glassine 
packets Agent McLeod had placed in his lock box on 13 April 
1983 into a manilla envelope which he personally sealed, initialed, 
prepared for mailing and mailed them to Agent Malcolm McLeod. 
Agent McLeod received the manilla envelope with its contents on 
1 July 1983. Once received on 1 July 1983, the package remained 
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unaltered and in Agent McLeod's exclusive possession and con- 
trol. 

The manilla envelope, State's Exhibit #1, and the two 
glassine packets, State's Exhibit #2, were properly identified. 
Agent Casale was received as an expert in the field of forensic 
chemistry specializing in the area of the identification and 
analysis of controlled substances. Over defendant's objection, 
Agent Casale was allowed to testify that the results of his 
analysis and an analysis performed by H. T. Raney of a sample 
from one of the glassine packets showed that it contained heroin. 
Defendant's motion to strike was denied. 

Defendant testified in his own behalf and denied possession 
or selling the purported controlled substance. 

Attorney General Edmisten, by Assistant Attorney General 
Henry T. Rosser, for the State. 

Appellate Defender Adam Stein, by Assistant Appellate 
Defender David W. Dorey, for defendant. 

JOHNSON, Judge. 

[I] Agent Casale testified, on direct examination, that in his 
opinion the substance obtained from the defendant was heroin. He 
based his opinion on the test results of an infrared test, two color 
tests and a mass spectrometer analysis. On cross-examination, de- 
fendant elicited from Agent Casale that he did not conduct the 
test performed on the spectrometer, but was testifying to results 
conducted by Agent Raney. Defendant objected and moved to 
strike this testimony as inadmissible hearsay, due to the fact 
Agent Casale had no personal knowledge of the test and was tes- 
tifying from results of Agent Raney's tests. The State contends 
that Agent Casale's testimony was not hearsay and properly ad- 
missible under the principles articulated by the Supreme Court in 
State v.  Wade, 296 N.C. 454, 251 S.E. 2d 407 (1979). 

In Wade, the Court, after an exhaustive review of past cases, 
stated: 



N.C.App.1 COURT OF APPEALS 683 

State v. Tripp 

Although none of these cases' articulates any sort of univer- 
sally applicable rule, the pattern of their holdings supports 
the following propositions: (1) A physician, a s  an expert 
witness, may give his opinion, including a diagnosis, based 
either on personal knowledge or observation or on informa- 
tion supplied him by others, including the patient, if such 
information is inherently reliable even though i t  is not inde- 
pendently admissible into evidence. The opinion, of course, 
may be based on information gained in both ways. (2) If his 
opinion is admissible the expert may testify to the informa- 
tion he relied on in forming it for the purpose of showing the 
basis of the opinion. (Emphasis added.) 

Id. a t  462, 251 S.E. 2d a t  412. The State contends that  these prin- 
ciples should apply to testimony of experts beyond the medical 
field a s  well. We agree with the State's contention that  the above 
principles should apply to  all persons properly qualified in court 
a s  an expert in a particular field. Accord State v. Powell, 306 N.C. 
718, 295 S.E. 2d 413 (1982); see also, Brandis, North Carolina 
Evidence, sec. 136, p. 542 (2nd rev. ed.). 

Applying the above quoted principles, we hold that  Agent 
Casale's opinion based upon the mass spectrometer analysis 
should have been excluded. The record clearly shows that  Agent 
Casale received the substance purchased from the  defendant on 
13 April 1983. After conducting his own preliminary tests, he sub- 
mitted the  substance to Agent Raney on 13 April 1983 to  perform 
a mass spectrometer analysis. Agent Raney was not called to 
testify. Agent Casale testified that  the mass spectrometer was 
broken from February of 1983 until June 1983. The best he could 
recall was, "it was broken down in February and then i t  would be 
up for a couple of days and then down. And then i t  was down in- 
definitely until June." Agent Casale further testified that  he was 
not present when the tests were conducted, nor does he know 
how to  operate the  mass spectrometer. There was no evidence 
presented to  show when and if the machine was repaired. Agent 

1. State v. Alexander, 179 N.C. 759, 103 S.E. 383 (1920); Penland v. Coal Co., 
246 N.C. 26, 97 S.E. 2d 432 (1957); Seawell v. Brame, 258 N.C. 666, 129 S.E. 2d 283 
(1963); Cogdill v. Highway Commission, 279 N.C. 313, 182 S.E. 2d 373 (1971); State 
v. DeGregory, 285 N.C. 122, 203 S.E. 2d 794 (1974); State v. Bock, 288 N.C. 145, 217 
S.E. 2d 513 (1975). 
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Casale partially based his opinion that the substance was heroin 
from a graph produced from the mass spectrometer. 

The first issue when an opinion is based in whole or in part 
on conversations with the patient or others is the admissibility of 
the opinion (the reliability requirement). State v. Franks, 300 N.C. 
1, 265 S.E. 2d 177 (1980). In light of the mass spectrometer's con- 
dition and the absence of any testimony that it was repaired and 
properly working, the graph produced by it and relied upon by 
Agent Casale was not inherently reliable. Our holding today is 
limited to the facts of this case, for we cannot say that  in every 
case where an analysis is done on a substance by one person and 
the results of that analysis forms the basis of an opinion of an ex- 
pert that  it should be excluded a s  not reliable. 

Even though we have concluded it was error for the trial 
court t o  admit Agent Casale's opinion based upon the graph he 
received, we do not believe it was prejudicial error. 

Such prejudice will normally be deemed to be present, in 
cases relating to rights arising other than under the Federal 
Constitution, only "when there is reasonable possibility that, 
had the error in question not been committed, a different 
result would have been reached a t  trial. . . ." 

State v. Powell, 306 N.C. 718,295 S.E. 2d 413 (1982) (quoting State 
v. Easterling, 300 N.C. 594, 268 S.E. 2d 800 (1980) ). There was am- 
ple competent evidence elicited from Agent Casale that  the 
substance in question was heroin. He testified that  he personally 
conducted three individual tests on the substance, two color tests 
and an infrared test. Based upon these three tests, he was of the 
opinion that the substance tested was heroin. Asked if his test 
was conclusive, Agent Casale testified he was 99% sure. Agent 
Casale's tests were performed on the substance prior to the tests 
conducted on the mass spectrometer by Agent Raney. In light of 
Agent Casale's opinion, from competent evidence, along with 
other evidence presented by the State  to show defendant's guilt, 
we fail to  find that had the error not occurred the result would 
have been different. Therefore, we hold the trial court's errone- 
ous admission of the testimony was not prejudicial. 

[2] Defendant next assigns as  error the trial court's denial of his 
motion to  dismiss due to  the State's failure to establish a chain of 
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custody. The thrust of the defendant's argument relates to the 
interval of time between Agent Casale's submission of the sub- 
stance to  Agent Raney and its return. Defendant does not contest 
the chain of custody prior to  Agent Casale's receipt of the 
substance. In light of our holding that the test results of Agent 
Raney were inadmissible, but the test results performed by 
Agent Casale were admissible, the chain of custody needed to be 
established was the time interval prior to Agent Casale's initial 
receipt of the substance. Defendant concedes that the State has 
proved that the substance purchased from the defendant was 
properly secured, transported to the S.B.I. laboratory and re- 
ceived by Agent Casale. We therefore dismiss defendant's conten- 
tion. 

In the trial of the defendant, we find 

No prejudicial error. 

Chief Judge HEDRICK and Judge COZORT concur. 

WINBERT GUY, EMPLOYEE, PLAINTIFF V. BURLINGTON INDUSTRIES, 
EMPLOYER, AND LIBERTY MUTUAL INSURANCE COMPANY, CARRIER, DE- 
FENDANTS 

No. 8410IC1003 

(Filed 21 May 1985) 

1. Master and Servant 8 94.4- workers' compensation-refusal to allow addi- 
tional evidence - no abuse of discretion 

The Industrial Commission did not abuse its discretion by refusing to per- 
mit plaintiff to introduce additional evidence where plaintiffs motion was not 
accompanied by an affidavit as required by Industrial Commission Rule XXI.6 
and the  motion contained only vague implications as to the content of the addi- 
tional evidence; the Deputy Commissioner accorded plaintiff substantial 
latitude in the presentation of his case and agreed to hold the record open for 
more than sixty days based on plaintiffs representations that he hoped to in- 
troduce additional medical testimony; plaintiff offered no reason for his failure 
to provide the testimony within the time allowed by the Deputy Commis- 
sioner; the testimony eventually sought to be introduced was that of plaintiff, 
who had been available to testify a t  all times and who had testified in the first 
hearing in 1979; plaintiff made no attempt t o  seek defendant's consent to the 
admission of the testimony even after the Deputy Commissioner revealed her 
willingness to consider the evidence given such consent; and plaintiff made no 
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showing that the evidence sought to be introduced was not known to him a t  
the time of the last hearing. G.S. 97-85. 

2. Master and Servant @ 68- workers' compensation-no wcupatiod disease- 
findings sufficient 

The Industrial Commission's findings of fact were supported by competent 
evidence, supported the conclusions, and resolved all material facts raised by 
the evidence where the evidence showed and the Commission found that the 
mill in which plaintiff was employed processed cotton for only two months dur- 
ing the almost twenty-five year period of plaintiffs employment and the only 
chemical affecting the respiratory system about which plaintiff inquired was 
found in a floor finish which could cause breathing difficulties if there was ex- 
cessive exposure to  the chemical when wet. Plaintiff presented no evidence 
that he had ever been exposed to the floor finish, which the record shows was 
used very infrequently and generally not when the plant was in operation. 

APPEAL by plaintiff employee from opinion and award of the 
North Carolina Industrial Commission filed 27 March 1984. Heard 
in the Court of Appeals 6 May 1985. 

Plaintiff filed this claim under the Workers' Compensation 
Act, asserting that he is entitled to benefits under the Act 
because of disability resulting from an occupational disease. 
Following a hearing, the Industrial Commission made findings of 
fact and conclusions of law and entered an opinion and award de- 
nying plaintiffs claim. Plaintiff appealed. 

Charles R. Hassell, Jr., for plaintiff, appellant. 

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, b y  C. 
Ernest Simons, Jr., and Steven M. Sartorio, for defendants, u p  
pellees. 

HEDRICK, Chief Judge. 

[I] Plaintiffs first assignment of error is set  out in the record as 
follows: "The Industrial Commission erred in denying Appellant's 
request to present necessary evidence which would likely have af- 
fected the outcome of the case." The record reveals the following 
facts necessary to an understanding of this assignment of error. 

The first hearing on plaintiffs claim was conducted on 26 
June 1979. The opinion and award filed by the Chief Deputy Com- 
missioner on 5 May 1980 was vacated by the Full Commission, 
and the case was reset for further testimony. A second hearing 
was held on 18 June 1981. At the conclusion of that hearing, Dep- 
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uty Commissioner Scott told plaintiffs counsel that additional 
testimony would be taken from another witness "[als soon as you 
are prepared to go forward with the hearing. . . ." Plaintiff pro- 
duced additional evidence a t  the final hearing, held 13 August 
1981. At  the conclusion of that hearing, Deputy Commissioner 
Scott asked, "Does that close the evidence? . . . Has all the 
evidence been submitted or is there more?" Plaintiff responded 
by saying "we're trying to develop additional medical testimony," 
and by requesting "thirty days in which to complete that and ad- 
vise you of our intentions." Deputy Commissioner Scott then 
agreed to hold the record open for thirty days. On 16 September 
1981, having heard nothing from plaintiff, Ms. Scott called plain- 
tiffs counsel and, learning that plaintiff desired an additional thir- 
ty days in which to gather additional evidence, granted plaintiffs 
request for another extension of time. On 2 November 1981, more 
than two weeks after the expiration of plaintiffs most recent ex- 
tension, Deputy Commissioner Scott closed the record, having 
heard nothing further from plaintiff. On 5 November Ms. Scott 
called plaintiffs counsel in connection with a matter related to 
the case, a t  which time plaintiffs counsel asked to be allowed to 
take additional testimony from plaintiff. Plaintiffs counsel was in- 
formed that such additional evidence would be permitted only if 
defendants consented. Plaintiffs counsel indicated a t  that time 
that plaintiff would not seek defendants' consent and, in fact, 
never did so. On 10 November 1981 Deputy Commissioner Scott's 
opinion and award denying plaintiffs claim for benefits was filed, 
from which opinion and award plaintiff gave notice of appeal to 
the Full Commission. On 8 September 1982 plaintiff filed a motion 
asking that the opinion and award be set aside and that "the 
claim be reset in Raleigh for additional testimony from the plain- 
tiff and other witnesses who may be available to establish the ex- 
tent of his exposure to the floor finish" allegedly responsible for 
plaintiffs disability. On 27 March 1984 the Full Commission, 
without hearing additional evidence, adopted as its own the opin- 
ion and award filed by Deputy Commissioner Scott, and affirmed 
the result reached therein. 

In his brief plaintiff contends that "[tlhe denial of Appellant's 
request for an additional opportunity to describe the extent of his 
exposure to [the chemical that allegedly caused plaintiffs disabili- 
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ty] was in effect a denial of his claim," amounting to an abuse of 
discretion. We emphatically disagree. 

"Ordinarily, the question of whether to reopen a case for the 
taking of additional evidence rests in the sound discretion of the 
Industrial Commission, and its decision will not be disturbed on 
appeal in the absence of an abuse of discretion." Schofield v. Tea 
Go., 299 N.C. 582, 596, 264 S.E. 2d 56, 65 (1980). G.S. 97-85 pro- 
vides that  the Commission shall receive further evidence "if good 
ground be shown therefor." Our Courts have said that whether 
"good ground be shown therefor" is within the sound discretion of 
the Commission, and its ruling in that  regard will not be reviewed 
on appeal absent a showing of manifest abuse of discretion. See 
Lynch v. Kahn Construction Co., 41 N.C. App. 127,254 S.E. 2d 236 
(1979); Thompson v. Burlington Industries, 59 N.C. App. 539, 297 
S.E. 2d 122 (19821, cert. denied, 307 N.C. 582, 299 S.E. 2d 650 
(1983). 

We hold that the Commission acted well within its discretion 
in refusing to permit plaintiff t o  introduce additional evidence. 
Rule XXI.6, Rules of Industrial Commission, provides that mo- 
tions for a new hearing to take additional evidence must be writ- 
ten and supported by an affidavit. In the instant case, plaintiffs 
written motion is not supported by an affidavit, and the motion 
itself contains only vague implications a s  to the content of the ad- 
ditional evidence sought to be introduced. In addition, we note 
that  Deputy Commissioner Scott accorded plaintiff substantial 
latitude in the presentation of his case. Plaintiff has offered no 
reason whatsoever for his failure to provide the testimony in 
question within the generous time allowed by the Deputy Com- 
missioner. Furthermore, while Deputy Commissioner Scott agreed 
to  hold the record open for more than sixty days based on plain- 
t i f f s  representations that  plaintiff hoped to  introduce additional 
medical testimony, the testimony eventually sought to be in- 
troduced was that of plaintiff, who had been available to testify a t  
all times and who in fact did testify in 1979. We also point out 
that  plaintiff made no attempt to seek defendant's consent to the 
admission of this testimony, even after the Deputy Commissioner 
revealed her willingness t o  consider this evidence given such con- 
sent. Finally, we note that  plaintiff has made no showing that  the 
evidence sought to be introduced was not known to him a t  the 
time of the last hearing on 13 August 1981. In conclusion, we find 
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plaintiffs contention that the Commission abused its discretion in 
refusing to conduct yet another hearing on the matter absurd. 

121 Plaintiffs second and third assignments of error assert that 
the Commission erred by "failing to consider" certain evidence 
and by "failing . . . to make findings on the occupational aggrava- 
tion of his pre-existing illness." 

The well-established rule concerning the role of the appellate 
court in reviewing an appeal from the Industrial Commission is 
that  the Court "is limited to a determination of (1) whether the 
findings of fact are supported by competent evidence, and (2) 
whether the conclusions of law are supported by the findings." 
Barham v. Food World, 300 N.C. 329, 331, 266 S.E. 2d 676, 678 
(1980). The Commission must make specific findings of fact re- 
garding each material fact upon which a plaintiffs right to com- 

I pensation depends. Hansel v. Sherman Textiles, 304 N.C. 44, 283 
I 
I S.E. 2d 101 (1981). The Commission is not required, however, to 

make findings as to facts presented by the evidence that are not 
material to  plaintiffs claim. S ta r r  v. Paper Co., 8 N.C. App. 604, 
175 S.E. 2d 342 (1970). 

In the instant case, the transcript reveals that plaintiff, a t  
the first hearing, attempted to show that his lung disease was a t  
least partially attributable to his occupational exposure to cotton 
dust. The evidence affirmatively disclosed, however, and the Com- 
mission found as a fact, that the mill in which plaintiff was em- 
ployed processed cotton for only two months during the almost 
twenty-five year period of plaintiffs employment. Plaintiff then 
shifted his theory of recovery to occupational disease brought 
about by his exposure to various chemicals used in the mill. The 
evidence revealed, however, and the Commission found as a fact, 
that the chemicals about which plaintiff inquired, with one ex- 
ception, affect the central nervous system, not the respiratory 
system. The single chemical shown by the evidence to have poten- 
tially adverse effects on the respiratory system is found in a floor 
finish used by the plant in which plaintiff worked. The evidence 
showed and the Commission found as a fact that excessive ex- 
posure to this chemical, when wet, could cause chest pain, 
coughing, and breathing difficulties. Plaintiff presented no 
evidence showing that he had ever been exposed to  this floor 
finish, which the record shows was used "very infrequently," and 
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was generally not used when the plant was in operation. We think 
it clear that the Commission's findings of fact are supported by 
competent evidence and that they in turn support the Commis- 
sion's conclusions of law. We further hold that the findings of fact 
made by the Commission are sufficient to resolve all material 
facts raised by the evidence. The assignment of error is without 
merit. 

Rather than abusing its discretion to  the prejudice of the 
plaintiff as counsel contends, the record in this case demonstrates 
an overindulgent attitude upon the part of the Industrial Commis- 
sion toward the dilatory and procrastinating tactics of plaintiffs 
counsel which inevitably works to the detriment of all parties 
with business before the Industrial Commission. The truth of the 
axiom that "justice delayed is justice denied," is clear in this case. 

Affirmed. 

Judges WEBB and WHICHARD concur. 

BETTY LANIER CARLTON v. CLARENCE EDGAR CARLTON 

No. 8421DC752 

(Filed 21 May 1985) 

Divorce and Alimony 8 30- equitable distribution- separation agreement- subse- 
quent reconciliation-effect of executory and executed provisions 

Provisions of a 1963 separation agreement in which plaintiff relinquished 
all rights and interests in property "hereafter acquired" by defendant and in 
which the parties agreed lo a full and final settlement of any property rights 
"that might arise in the future" were executory provisions which became void 
as to  property acquired after they resumed the marital relationship, and a suit 
for equitable distribution of such property was proper. However, if the parties 
did divide and convey property prior to resuming the marital relationship, pro- 
visions of the separation agreement concerning such property were executed, 
and an equitable distribution suit to divide that property is barred unless the 
evidence shows an intent to cancel those provisions of the  separation agree- 
ment. 
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APPEAL by plaintiff from Harrill, Judge. Judgment entered 5 
June 1984 in District Court, FORSYTH County. Heard in the Court 
of Appeals 12 March 1985. 

This case concerns whether a separation agreement entered 
into by the parties bars an action by the plaintiff for equitable 
distribution. 

The parties were married on 18 May 1961. They entered into 
a Deed of Separation in October 1963. Plaintiff maintains that not- 
withstanding the separation agreement, the parties resumed the 
marital relationship and lived together as  husband and wife until 
25 March 1982. 

On 21 November 1983, plaintiff brought suit requesting an 
equitable distribution of marital assets accumulated through 25 
March 1982. In his answer, as  amended, defendant contends that 
the parties separated in 1963, not in 1982, and that  the plaintiffs 
equitable distribution action is barred by the separation agree- 
ment entered into in 1963. 

The defendant moved for summary judgment, which was 
granted. Plaintiff appeals the judgment. 

Booe, Mitchell, Goodson and Shugart, b y  Jeanne S. Wine and 
David A. Logan, for plaintiff appellant. 

White and Crumpler, by G. Edgar Parker, for defendant ap- 
pellee. 

ARNOLD, Judge. 

The issue on appeal is whether the district judge properly 
granted summary judgment, barring plaintiffs action for equi- 
table distribution as a matter of law. We hold that  the district 
judge erred in granting the summary judgment. 

Summary judgment is proper when there is no genuine issue 
a s  to any material fact. G.S. 1A-1, Rule 56(c). It is a drastic 
remedy, not to be granted "unless i t  is perfectly clear that no 
issue of fact is involved and inquiry into the facts is not desirable 
to clarify the application of the law," Dendy v .  Watkins, 288 N.C. 
447, 452, 219 S.E. 2d 214, 217 (19751, quoting Gordon, 5 Wake 
Forest Intra. L. Rev. 87, 91. The burden is on the moving party to 
establish the lack of any triable issue of fact. The papers of the 
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moving party are carefully scrutinized, while "those of the oppos- 
ing party a re  on the whole indulgently regarded." Id., citing 6 
Moore's Federal Practice (2d ed. 1975) 8 56.15[8] a t  2440. Sum- 
mary judgment should be denied "[ilf different material conclu- 
sions can be. drawn from the  evidence." Credit Union v. Smith, 45 
N.C. App. 432, 437, 263 S.E. 2d 319, 322 (1980). 

The defendant contends that  the evidence raised no material 
issue of fact, but only a question of law: whether the separation 
agreement entered into by the parties in 1963 bars plaintiffs 
present equitable distribution action. Defendant argues that  all 
the  provisions of the 1963 separation agreement were "executed" 
so that  even if the parties resumed the marital relationship the 
agreement would remain in force. 

Plaintiff contends, however, that  certain provisions of the 
separation agreement were "executory," and that they became 
void when the parties reconciled. Plaintiff contends that  the par- 
t ies did not truly end the marital relationship until 1982, and that  
their marital property should be subject to  equitable distribution. 

The pertinent paragraphs of the 1963 separation agreement 
read as  follows: 

THIRTEENTH: That for the consideration aforesaid, the 
party of the second part  hereby relinquishes and quitclaims 
unto the  said party of the first part,  all her rights, dower, ti- 
t le and interest in and to the property of the said party of 
the first part,  whether now owned or hereafter acquired by 
him, and covenants and agrees well and truly to  perform and 
abide by this contract, except a s  the parties have agreed 
herein, regarding the real property now owned by said par- 
ties by the entirety. 

FIFTEENTH: I t  is mutually agreed that  this instrument 
shall constitute a full, final and complete settlement of all ex- 
isting property rights between the parties and shall operate 
as  a full, complete and final settlement of any rights that  
might arise in the future. 

It is well-settled in North Carolina that  a separation agree- 
ment between husband and wife is terminated for every purpose 
insofar as  i t  remains executory on their resumption of the marital 
relation. In  re  Estate  of Adamee, 291 N.C. 386, 391, 230 S.E. 2d 
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541, 545 (1976); Case v. Case, No. 8418DC317, slip op. at  4 (N.C. 
App. February 19,1985). The executory provisions of a separation 
agreement are those in which "a party binds himself to do or not 
to do a particular thing in the future." Whitt v. Whitt, 32 N.C. 
App. 125, 129-30, 230 S.E. 2d 793, 796 (1977). "Executed" provi- 
sions are those which have been carried out, and which require no 
future performance. 32 N.C. App. a t  130, 230 S.E. 2d at  796. 

In the present case the plaintiff agreed in the thirteenth 
paragraph of the 1963 separation agreement that she would relin- 
quish all rights and interests in the defendant's property "wheth- 
er  now owned or hereafter acquired by him" (emphasis added). In 
the fifteenth paragraph she and defendant agreed that the separa- 
tion agreement was a full and final settlement of all existing prop- 
erty rights between them, and "shall operate as a full, complete 
and final settlement of any rights that might arise in the future" 
(emphasis added). 

Plaintiff's waiver was a promise that she would make no 
future claims to defendant's future property. This required future 
performance and therefore was executory. If the parties became 
reconciled and lived again as husband and wife between 1963 and 
1982, then this promise was void as to .property acquired after 
they resumed the marital relationship. A suit for equitable distri- 
bution of this property is therefore proper, if the suit otherwise 
meets the requirements of the equitable distribution statute. If 
the parties did divide and convey property prior to resuming the 
marital relationship, then the provisions of the separation agree- 
ment concerning that property were "executed," and an equitable 
distribution suit to divide that property is barred, unless the 
evidence shows an intent to cancel those provisions of the separa- 
tion agreement. 

The defendant argues that even if portions of the separation 
agreement were executory (and he maintains that none were), no 
evidence was presented that the parties continued in the marital 
relationship during the period 1963-1982. Yet, in plaintiffs com- 
plaint of 21 November 1983 and her affidavit of 21 November 
1983 she alleges that she and defendant married on 18 May 1961 
and did not separate until 25 March 1982, after more than twenty 
years of marriage. Defendant alleges in his amended answer and 
his affidavit of 21 May 1984 that the parties separated in 1963, 
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and submits the deed of separation of October 1963, which plain- 
tiff signed. 

We do not find that the separation agreement is conclusive 
on the issue of when the parties actually separated finally. Taking 
plaintiffs affidavit as true, we find there is a genuine issue of 
material fact on the question of when the parties separated, ie., 
of whether after they entered into the 1963 separation agreement 
they resumed the marital relationship. Given this fundamental 
conflict in the pleadings and the evidence, which renders i t  im- 
possible to say with any certainty what was the status of the par- 
ties' marriage from 1963 through 1982, and the fact that certain 
key portions of the 1963 separation agreement were executory, 
we reverse the order of summary judgment and remand for re- 
hearing on the issues of when the parties' period of separation ac- 
tually occurred and whether, if they separated in 1963, they 
resumed the marital relationship. 

We do not believe that in enacting G.S. 50-20(d) the General 
Assembly intended that a written separation agreement, once en- 
tered into, would be forever binding, forever a bar to an equitable 
distribution action. Rather, the parties to separation agreements 
must still be able to cancel their agreements, and the indicia of 
the intent to cancel as developed in our common law, we believe, 
must also still be intact. Buffington v. Buffington, 69 N.C. App. 
483, 317 S.E. 2d 97 (19841, is distinguishable, because it deals with 
common law principles affecting the validity of separation 
agreements entered into while the parties are still living to- 
gether. 

Reversed and remanded. 

Judges PHILLIPS and COZORT concur. 
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STATE OF NORTH CAROLINA v. GARY GENE WILLIAMS 

No. 8410SC447 

(Filed 21 May 1985) 

Criminal Law B 92.4 - joinder of multiple offenses - one defendant -improper 
The trial court erred by joining for trial thirteen counts of second-degree 

burglary, eleven counts of felonious larceny, one count of attempted safecrack- 
ing, and two counts of conspiracy arising out of burglaries committed on one 
weekend in October 1982 and one weekend in January 1983. Defendant was 
prejudiced by the joinder of separate and distinct crimes, the prolonged time 
lapse between them, the lack of a transactional connection constituting a single 
scheme or plan, the sheer number of offenses charged and joined, the fact that 
not all of the victims of the burglaries testified a t  defendant's trial, and the 
fact that certain indictments were not properly identified in the  verdicts and 
judgments and that some judgments were apparently entered on nonexistent 
indictments. G.S. 15A-926(a) (1983). 

APPEAL by defendant from Battle, Judge. Judgments entered 
8 December 1983 in Superior Court, WAKE County. Heard in the 
Court of Appeals 18 January 1985. 

Attorney General Rufus Edmisten, b y  Special Deputy At-  
torney General Ann Reed, for the State. 

John T.  Hall, for defendant appellant. 

BECTON, Judge. 

From judgments imposing sentences totalling fifty-six years 
in prison following his conviction of thirteen counts of second- 
degree burglary, eleven counts of felonious larceny, two counts of 
conspiracy, and one count of attempted safecracking, the defend- 
ant, Gary Gene Williams, appeals. At trial, defendant stipulated 
that each of the alleged second-degree burglaries and each of the 
alleged felonious larcenies had taken place, but denied involve- 
ment in any of the alleged crimes. 

Defendant was convicted principally on the basis of the testi- 
mony of co-defendant, William Nobe, and the testimony of a cell- 
block mate, Donald Hill. Nobe and Hill stated that defendant and 
other men would come to Raleigh from Missouri, look for homes 
with expensive furnishings, and burglarize them. Although co- 
defendant William Nobe had come to  Raleigh to burglarize homes 
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on a t  least ten separate occasions, the defendant, according to 
Nobe, made only two trips to Raleigh-once on a weekend in Oc- 
tober 1982, and once on a weekend in January 1983.' 

Six questions are  presented on appeal, some of which involve 
challenges to  the trial court's evidentiary rulings and challenges 
to  the entry of judgments on some of the many charges. The dis- 
positive issue on appeal, however, is this: "Did Gary Gene Wil- 
liams receive a trial free from prejudicial error when he was tried 
upon charges which were unrelated to each other in terms of time 
or place and which were improperly joined or consolidated for 
trial upon motion of the State?" We believe that he did not. 

The defendant was charged with committing several offenses 
on a weekend in October 1982; the other offenses allegedly oc- 
curred on a weekend in January 1983. And, although defendant 
was charged with conspiracy in 83CRS39401B and in 83CRS- 
39441B. each conspiracy charge states a single date-30 January 
1983 and 15  October 1982, respectively. 

Prior to trial the State moved to join all offenses for trial 
pursuant to N.C. Gen. Stat. Sec. 15A-926(a) (1983) on the theory 
that  the offenses charged were all part of a common scheme or 
plan. Alternatively, the State  sought joinder of the offenses which 
occurred on the weekend in October for one trial, and joinder of 
the offenses which arose on the weekend in January for another 
trial. The trial court allowed the motion of the State  to join for 
trial all offenses against defendant. 

Consolidation of offenses for trial is controlled by G.S. Sec. 
15A-926(a) (19831, which provides, in pertinent part, that offenses 
may be joined only when: "[Tlhe offenses, whether felonies or 
misdemeanors or  both, a re  based on the same act or transaction 
or on a series of acts or transactions connected together or con- 
stituting parts of a single scheme or plan." And although a motion 
to  consolidate charges for trial is addressed to the sound discre- 
tion of the  trial court, the determination of whether a group of of- 

1. The modus operand; of Nobe and other members of the Medina Gang is 
detailed in a reported case involving another co-defendant, State v. Thompson, 73 
N.C. App. 60, 325 S.E. 2d 646 (1985). 
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fenses are  transactionally related so that they may be joined for 
trial is a question of law fully reviewable on appeal. State v. Cor- 
bett, 309 N.C. 382, 307 S.E. 2d 139 (1983); State v. Silva, 304 N.C. 
122, 282 S.E. 2d 449 (1981). See North Carolina Criminal Cases 
Manual 125 (Wake Forest University School of Law 1984). So, for 
offenses to  be joined, there must be a transactional connection 
common to  all, and the trial court must determine that a defend- 
ant would not be prejudiced by hearing more than one charge at  
the same trial. Corbett; Silva. 

Significantly, G.S. Sec. 15A-926(a), "which became effective in 
1975, differs from its predecessor, in part by disallowing joinder 
on the basis that the acts were of the same class of crime or of- 
fense when there is no transactional connection among the of- 
fenses." State v. Corbett, 309 N.C. a t  387, 307 S.E. 2d a t  143. 

I 
One circumstance in which offenses are transactionally 

related so that they may be joined for trial occurs when they 
arise out of a single overall conspiracy. State v. Silva, 304 
N.C. a t  127. Another is when a series of crimes are so closely 
related in time that they appear to be parts of a continuous 
crime spree. State v. Avery, 302 N.C. 517, 276 S.E. 2d 699 
(1981) (series of crimes during a two day period of escape 
from prison); State v. Clark, 301 N.C. 176, 270 S.E. 2d 425 
(1980) (offenses one after the other on the same afternoon); 
State v. Greene, 294 N.C. 418, 241 S.E. 2d 662 (1978) (two sex- 
ual assaults within three hours); State v. Davis, 289 N.C. 500, 
223 S.E. 2d 296, death penalty vacated, 429 US.  809 (1976) 
(four offenses within two and a half hours). 

In the absence of a conspiracy charge that serves as an 
umbrella, offenses that are committed on separate dates can- 
not be joined for trial, even when they are of like character, 
unless the circumstances of each offense are so distinctly 
similar that they serve almost as a fingerprint. 

North Carolina Criminal Cases Manual 125-6. See also State v. 
Corbett; State v. Wilson, 57 N.C. App. 444, 291 S.E. 2d 830, disc. 
rev. denied, 306 N.C. 563, 294 S.E. 2d 375 (1982). An example of a 
case in which the circumstances of each offense were so distinc- 
tively similar that they serve almost as fingerprints is State v. 
Williams, 308 N.C. 339, 302 S.E. 2d 441 (1983). In Williams, our 
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Supreme Court held that  two transactions involving burglary and 
rape four weeks apart could be joined when: 

[o]n both occasions the crimes were committed against the 
same victim, in the same apartment a t  approximately the 
same time of night. The defendant gained entry to  the  apart- 
ment each time through an open window and committed a 
single act of intercourse with the  victim. On both occasions 
the defendant effectuated his assault without the use of a 
weapon and he allowed the victim to take contraceptive 
measures on both occasions. In addition, the victim testified 
that the defendant told her he had watched her from outside 
the house on several nights between the two assaults. 

308 N.C. a t  344, 302 S.E. 2d a t  445. 

Nothing about Williams suggests a return t o  the old stand- 
ard of permitting joinder of offenses which were simply of the 
same class of crimes. Likewise, Williams does not suggest, for ex- 
ample, that teenage residents of Durham County who, for every 
weekend during a six-month period, burglarize homes in Orange 
County using the same modus operandi for each burglary, could 
be tried on all offenses a t  one trial. Indeed, in Sta te  v. Corbett ,  
309 N.C. 382, 307 S.E. 2d 139 (19831, a case decided after Sta te  v. 
Williams, our Supreme Court held it was error  t o  join three 
transactions involving kidnapping and rape or attempted rape 
even though in each of the cases the assailant forced his way into 
an automobile driven by a lone woman. Similarly, in Sta te  v. 
Wilson, this Court held i t  was error to join two counts of obtain- 
ing money by false pretenses, even though the fraudulent scheme 
employed in both cases was identical. Because the two transac- 
tions in Wilson were separated by almost three weeks, the Court 
noted that "[tlhe offenses for which defendant was tried were 
separate and distinct, not part  of 'a single scheme o r  plan.' We 
hold that  the necessary transactional connection was not present 
in these cases and that  joinder was improper as  a matter  of law." 
57 N.C. App. a t  449, 291 S.E. 2d a t  833. We find Wilson control- 
ling. The prejudice evidenced by the joinder in Wilson is equally 
apparent here-the separate and distinct crimes, the prolonged 
time lapse between them, and the lack of a transactional connec- 
tion constituting a "single scheme or  plan." Indeed, the  State's 
single scheme or plan joinder argument is internally inconsistent 
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with its suggestion that defendant's convictions of two separate 
conspiracies-one in October and one in January - should stand. 

Our joinder and severance statutes are based generally on 
the A.B.A. Standards Relating to Joinder and Severance (Ap- 
proved Draft 1968). See G.S. Sec. 15A-926, Official Commentary. 
The A.B.A. Standards were designed, in part, to facilitate a move 
from a system in which decisions relating to joinder and sever- 
ance were left to the largely unreviewable discretion of the trial 
judge, to a system of well-articulated standards so that  similar 
cases would receive similar and rational treatment. See 2 Stand- 
ards for Criminal Justice 13.4-.5 (2d ed. 1980). See also North 
Carolina Criminal Cases Manual 124. 

We hold, as a matter of law, that G.S. Sec. 15A-926(a) does 
not permit joinder under the facts of this case, for the reasons 
stated in State v. Wilson. In addition, defendant was prejudiced 
by the joinder, considering (a) the sheer number of offenses 
charged and joined against this defendant; (b) the fact that not all 
of the victims of the burglaries testified a t  defendant's trial; and 
(c) the fact that the record reveals that certain indictments were 
not properly identified in the verdicts and judgments, and that 
some judgments were apparently entered on nonexistent indict- 
m e n t ~ . ~  

Based on the above analysis, and considering the fact that 
there was in this case no conspiracy charge that served as  an um- 
brella covering both the October offenses and the January of- 
fenses, we conclude that joinder of the offenses for trial in this 
case was error. Having so ruled, i t  is not necessary to  address 
defendant's remaining assignments of error regarding the mis- 
identification of indictments; subject matter jurisdiction; eviden- 
tiary rulings; and claims of ineffective assistance of counsel. 
These cases are remanded for 

New trials. 

Judges JOHNSON and MARTIN concur. 

2. The State implicitly concedes that there was confusion evidenced by the mis- 
identification of indictments by stating in its brief at p. 4, that "[tlhe State agrees 
that defendant is entitled to have errors in the numbering of the judgment and 
commitment forms entered in this case." 
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MICHAEL RAYFORD BOWMAN AND WIFE. DIANE ST. CLAIR BOWMAN v. 
PHILLIP CARROLL BOWMAN AND VENUS PATTERSON BOWMAN 

No. 8422SC608 

(Filed 21 May 1985) 

Negligence 1 29.1- negligent construction of scaffold 
Plaintiffs evidence was sufficient for the jury on the issue of negligence 

by defendant in the construction of a scaffold where it tended to show that 
plaintiff was injured when the scaffold collapsed while plaintiff was helping 
defendant nail shingles to the side of defendant's house under construction, 
that  the collapse was caused by the breaking of a support timber which had 
been weakened by dry rot, and that  defendant used some old hoards in the 
construction of the scaffold without testing them to see if they were solid. 

APPEAL by plaintiffs from Albright,  Judge. Judgment en- 
tered 8 May 1984 in Superior Court, ALEXANDER County. Heard 
in t he  Court of Appeals 4 March 1985. 

Patrick, Harper & Dixon b y  S tephen  M. Thomas; and Rich- 
ard L. Gwaltney for plaintiff appellants. 

Patton, Starnes, Thompson & Aycock b y  Thomas M. Starnes 
for defendant appellees. 

COZORT, Judge. 

Plaintiff Michael Bowman agreed t o  help defendant Phillip 
Bowman, his brother, nail shingles t o  the  side of the defendants' 
house under construction. A wooden scaffold constructed by Phil- 
lip Bowman and his father approximately thirteen (13) to  fourteen 
(14) feet above the  ground collapsed, and Michael Bowman was 
seriously injured in the resulting fail. The collapse was caused by 
t he  breaking of a support timber which had been weakened by 
dry  rot. Plaintiffs filed suit against defendant Phillip Bowman for 
negligently constructing or causing t o  be constructed a scaffold 
inadequate t o  support the weight of plaintiff Michael Bowman and 
against defendant Phillip Bowman's wife, defendant Venus Bow- 
man, a s  a co-owner of the property where the  accident occurred. 
Plaintiff Michael Bowman requested damages in the amount of 
$50,000 for his resulting injuries and his wife, plaintiff Diane St. 
Clair Bowman, asked for $15,000 for loss of consortium. The 
father  of Michael and Phillip was not a party to  this action. At 
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the close of plaintiffs' evidence, the trial court granted defend- 
ants' motion for directed verdict upon the grounds that plaintiffs 
had not presented sufficient evidence of negligence to justify sub- 
mission of the case to the jury. On appeal by the plaintiffs, we 
reverse. 

The sole question presented for our review is whether the 
plaintiffs' evidence of negligence was sufficient for submission of 
the case to the jury. The specific issue in this case is whether the 
defendant Phillip Bowman was negligent in failing to exercise due 
care, to use ordinary care, in the selection of the material out of 
which the scaffold was constructed. The plaintiffs' evidence shows 
that Phillip Bowman was building his house, doing most of the 
work himself with the aid of his father and others, using wood he 
had cut himself and wood salvaged from old buildings. The scaf- 
fold in question was also constructed with a combination of new 
and old materials, with all of the lumber being a t  least a year old. 
The particular board which broke was a piece of lumber Phillip 
had salvaged from an old warehouse he had torn down. In con- 
structing the scaffold Phillip did not test the lumber to see if it 
was solid by rapping it with a hammer or striking it on the 
ground. He checked the wood only to  see if it was straight. When 
the scaffold was finished, the defendant conducted no tests other 
than simply using the scaffold. The scaffold had been built ap- 
proximately two to four weeks before it collapsed. Before Michael 
and Phillip climbed on the scaffold, they drove up the nails which 
had come loose and added nails in some places. The board which 
broke had been weakened by dry rot, a deterioration of old wood 
from the inside out, not detectable by looking a t  the outside of 
the board. 

In deciding this issue, we note initially that "[ilt is the excep- 
tional negligence action . . . where a directed verdict is entered. 
On a motion for directed verdict, the court must view the evi- 
dence in the light most favorable to the plaintiff. Where plaintiff 
receives the benefit of every reasonable inference, the issues of 
reasonable care and breach of that care are usually for the jury." 
Cowan v. Laughridge Construction Co., 57 N.C. App. 321, 324,291 
S.E. 2d 287, 289 (1982). However, negligence will not be presumed 
from every accident. "In order to establish a prima facie case of 
negligence, plaintiff must offer evidence that defendant owed him 
a duty of care, that defendant breached that duty, and that de- 
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fendant's breach was the actual and proximate cause of plaintiffs 
injury." Id. a t  323, 291 S.E. 2d a t  289. 

In Odum v. Oil Company, 213 N.C. 478, 196 S.E. 823 (19381, 
the North Carolina Supreme Court held that the defendant had a 
duty to use ordinary care in the selection of materials out of 
which a scaffold was constructed. In that case the Court upheld 
the submission of the case to the jury and the jury's verdict for 
the plaintiff when the plaintiffs evidence showed the defendant 
constructed the scaffold and that a weak, knotty piece of wood 
broke, causing the platform to fall, injuring the plaintiff. The 
Supreme Court upheld the submission of the case to the jury, 
with the trial court charging as follows: "I charge you that it was 
the duty of the defendant to use ordinary care in the selection of 
the material out of which the scaffold was constructed, that is, to 
use the degree of care which a man of ordinary prudence would 
use under the same or similar circumstances. And if he fails to do 
so, that is, if you find that the defendant built the scaffold and 
failed to exercise that degree of care which it should have exer- 
cised under the circumstances, and if such failure on its part was 
the proximate cause of the injuries received by the plaintiff, then 
i t  would be your duty, gentlemen, to answer the first issue 
'Yes.'" Id. a t  482-83, 196 S.E. a t  826. 

Plaintiffs' evidence below showed that defendant Phillip 
Bowman used some old boards in the construction of the scaffold, 
without testing them to  see if they were solid. That was sufficient 
evidence to go to the jury on the question of defendant's failure 
to exercise due care, and we hold the trial court erred by grant- 
ing the defendants' motion for a directed verdict. 

Defendants urge this Court to affirm the trial court, citing 
Spell v. Smith-Douglas Co., Inc., 250 N.C. 269, 108 S.E. 2d 434 
(1959). In Spell, the North Carolina Supreme Court upheld the 
trial court's dismissal of the case where the plaintiffs evidence 
showed the plaintiffs heel went through a decayed board on a 
loading platform, which was forty (40) inches off the ground, at  
the defendant's business, causing the plaintiff to fall. The decay 
was on the inside and couId not be seen by visual inspection from 
above or below the platform. The property, including the loading 
platform, was owned by Durham and Southern Railroad Company 
and was leased to defendant for the purposes of storage, sale, and 
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delivery of fertilizer. The Court held the evidence insufficient to 
show that a reasonable inspection would have disclosed the hid- 
den defect which caused plaintiffs fall. 

The case sub judice is distinguishable. In Spell, the opinion is 
silent as to evidence of who constructed the platform and when it 
was constructed. The property was owned by another corporation 
and leased by the defendant. Thus, defendant's visual inspection 
was reasonable. In the present case, defendant built the scaffold 
in question. He had an opportunity, and, if the jury finds from the 
evidence, a duty to do more than make a visual inspection. The 
plaintiffs' evidence was sufficient to go to the jury on the ques- 
tion of whether Phillip Bowman failed to exercise due care under 
these circumstances by not testing the scaffold materials before 
using them in a scaffold thirteen feet above the ground. 

Reversed. 

Chief Judge HEDRICK and Judge JOHNSON concur. 

BONE INTERNATIONAL, INC. v. CHARLES 0. JOHNSON 

No. 847DC1004 

(Filed 21 May 1985) 

Automobiles and Other Vehicles S 6.2; Uniform Commercial Code 8 11- sale of 
trucks - disclaimer of warranties - subsequent parol modification- summary 
judgment improper 

Summary judgment should not have been granted for plaintiff in an action 
to collect repair bills on trucks sold to defendant by plaintiff where the 
forecast of evidence was that the written purchase money security agreements 
entered into by the parties in connection with the sale disclaimed any express 
or implied warranties on the trucks; the bills of sale had typed on them the 
words "No WARRANTY"; within a few days of the purchase defendant learned 
that the particular fleet of which the trucks were a part had had major engine 
problems and had been recalled by the manufacturer; the trucks which defend- 
ant had purchased had not been returned for repairs; defendant returned to 
plaintiffs place of business and discussed cancellation of the sale but was 
assured that the trucks would be repaired free of charge if they developed ma- 
jor engine problems; the trucks were taken into plaintiffs garage for repairs 
when they developed engine problems; plaintiff sent defendant monthly bills 
for the repairs; and defendant claimed that plaintiff had agreed to adjust the 
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bills and that plaintiffs owner had told him that defendant was billed and that 
the bills were inflated so  that plaintiff could present a large accounts receiva- 
ble figure in a loan application. Defendant's testimony as to the subsequent 
oral modification of the original written agreement raised a genuine issue of 
fact because the agreement was not subject to the par01 evidence rule and re- 
quired no consideration. Although the parties did not plead or raise the stat- 
ute of frauds or waiver of the disclaimers, the result would have been the 
same had they done so. G.S. 25-2-316(2), G.S. 25-2-209(1), G.S. 25-2-209(3) 
through (5). 

APPEAL by defendant from Brown, Judge. Judgment entered 
18 June  1984 in Superior Court, NASH County. Heard in the Court 
of Appeals 7 May 1985. 

Plaintiff Bone International, Inc., commenced this action to 
recover $19,567.39 plus interest for labor and materials furnished 
for repairs to two 1977 White Road Commander trucks owned by 
defendant Charles Johnson. 

In November of 1980, plaintiff sold the two used trucks to 
defendant for use in his trucking business. Defendant owned up to 
fourteen trucks and employed operators to drive them. When 
defendant bought the two Road Commander trucks from plaintiff, 
he entered into a purchase money security agreement for each, 
one document being dated 7 November 1980 and the other dated 
10 November 1980. Both agreements had a bold face disclaimer on 
the front page, denying any express or implied warranties of mer- 
chantability or otherwise, extending beyond the description of the 
collateral. Plaintiff prepared a bill of sale for each truck. The bills 
of sale were dated 10 November 1980, and each had "NO WAR- 
RANTY" typed on its face. 

Defendant testified by way of deposition that a couple of 
days after he had agreed to purchase the two trucks, he ran into 
Raymond Harris, a Cummings Engine representative. Mr. Harris 
told defendant that  all the trucks in the fleet which included the 
two White Road Commanders had major engine problems and had 
been recalled by the manufacturer, but that  those which defend- 
ant  bought had not been returned and repaired. 

Defendant claimed that  he then went to plaintiffs place of 
business and talked to Dolen Atkinson, one of plaintiffs 
employees. Defendant told Atkinson that  he desired to cancel the 
sale. Atkinson replied that,  if the engines broke down, they would 
be repaired a t  no cost to defendant. 
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The trucks eventually had engine problems, and defendant's 
drivers took them to plaintiffs shop for repairs. Plaintiff billed 
defendant's account in the amount of $19,567.39 and sent defend- 
ant monthly statements reflecting the charges. Defendant claims 
that  he contacted plaintiff about these bills and that plaintiff 
agreed to  adjust them. Defendant has not paid the repair bills and 
plaintiff sued to  recover. 

Plaintiff moved for summary judgment, which was granted. 
Defendant appeals. 

Fields, Cooper & Henderson, by Roy A. "Coop" Cooper, III, 
for plaintiff appellee. 

Farris and Farris, by Thomas J.  Farris and Robert A. Farris, 
Jr., for defendant appellant. 

ARNOLD, Judge. 

This is an appeal from an order of summary judgment 
granted plaintiff in its suit to recover payment for repair work 
done on two trucks owned by defendant. We must, therefore, 
determine whether or not the forecast of evidence given by the 
parties presented a genuine issue of material fact. 

Plaintiff claims that defendant owes him $19,567.39 plus in- 
terest pursuant to an express agreement for repairs on two 
White Road Commander trucks. Plaintiff sold these trucks to 
defendant in November, 1980. They were used a t  time of sale. On 
the face of the written purchase money security agreements 
entered into by the parties in connection with the sale, plaintiff 
disclaimed any express or implied warranties on the trucks. The 
bills of sale also had typed on them the words "No WARRANTY." 
Plaintiff argues that these written disclaimers and the alleged 
agreement for repairs should control the disposition of this case. 

Defendant claims, however, that within a few days after his 
purchase of the trucks he discovered that the particular fleet of 
which they were a part had had major engine problems and had 
been the subject of a recall from the manufacturer. In addition, he 
discovered that the trucks he had purchased had not been re- 
turned for repairs. 
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Defendant testified by way of deposition that  he immediately 
returned to plaintiffs place of business and discussed cancellation 
of the sale. Yet, he said, Dolen Atkinson, plaintiffs employee, 
assured him that  the trucks would be repaired free of charge if 
they developed major engine problems. Defendant testified that  
he decided not to seek to  cancel the sales contracts when he 
received this assurance from plaintiffs employee. In his answer to 
plaintiffs interrogatories, defendant also says that  he asked Mr. 
Atkinson whether they should put their agreement a s  t o  repairs 
in writing, and Atkinson indicated that  that  was not necessary 
because plaintiff had never gone back on its word to  defendant. 

Defendant's trucks developed engine problems and were 
taken into plaintiffs garage by defendant's drivers. Plaintiff sent 
monthly bills to defendant for the repairs. Defendant did not pay 
them. Defendant claims that he contacted plaintiff about the bills, 
and reminded plaintiffs owner of the previous agreement as  t o  
free repairs, and that plaintiff agreed to  adjust the amount of the 
bills. Defendant says he assumed plaintiff would omit charges for 
the engine repair, because of the prior understanding that  the 
work would be done free. Defendant testified that  plaintiffs 
owner told him that  he was billed and that  the bills were inflated 
so that  plaintiff could present a large accounts receivable figure 
to a bank in its application for a loan. Defendant testified also 
that  if he had known he was going to be charged for the repairs 
he would have had a local mechanic do the work for one-third the 
cost. 

When defendant purchased the trucks from plaintiff, the pur- 
chase money security agreements signed by defendant clearly in- 
dicated that plaintiff made no express or implied warranties of 
merchantability or otherwise on the trucks. These disclaimers 
satisfied G.S. 25-2-316(2), which applies since they were part of an 
agreement involving the sale of goods. Defendant's post-sale 
agreement with plaintiff t o  do major engine repairs without 
charge constituted an oral modification of the original written 
agreement that  there were no warranties. This subsequent agree- 
ment was not subject t o  the  par01 evidence rule. Further, under 
G.S. 25-2-2090), this "agreement modifying a contract within this 
article [concerning sales under the Uniform Commercial Code] 
needs no consideration to  be binding." 
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The defendant's testimony as to the oral modification thus 
raises a statutory defense to plaintiffs suit and so creates a genu- 
ine issue of material fact, precluding summary judgment. 

We observe that the parties failed to plead or to raise, and so 
waived, the issues of the statute of frauds, see G.S. 25-2-209(3), 
waiver of the disclaimers, G.S. 25-2-209(4), and retraction and es- 
toppel, G.S. 25-2-209(5). The pertinent sections of the Code read as 
follows: 

(3) The requirements of the statute of frauds section of 
this article (5 25-2-201) must be satisfied if the contract as 
modified is within its provisions. 

(4) Although an attempt at  modification or rescission 
does not satisfy the requirements of subsection (2) or (3) it 
can operate as a waiver. 

(5) A party who has made a waiver affecting an ex- 
e c u t o r ~  portion of the contract may retract the waiver by 
reasonable notification received by the other party that strict 
performance will be required of any term waived, unless the 
retraction would be unjust in view of a material change of 
position in reliance on the waiver. 

Had those issues been raised, on the facts as presented we 
would have reached the same result: that the summary judgment 
was improper. Even though there was no writing evidencing the 
oral modification, the defendant presented evidence that  the 
plaintiff orally waived the written disclaimers and that defendant 
relied on this waiver to his detriment. This created an issue of 
fact for the jury on the question of waiver under G.S. 25-2-209 
(4)-(51, which is not subject to the statute of frauds. 

The order of summary judgment was improperly entered. 

Reversed. 

Judges MARTIN and PARKER concur. 
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INTHEMATTEROFTHEFORECLOSUREOFTHEDEEDOFTRUSTOFAL-  
PHONSO H. BOWERS, JR.  AND WIFE, MARVA W. BOWERS AND ARCO, 
INC., GRANTORS v. ALPHONSO H. BOWERS, JR., MARVA W. BOWERS AND 

ARCO, INC., RESPONDENTS; AMERICAN FEDERAL SAVINGS AND LOAN 
ASSOCIATION, PETITIONER 

No. 8418SC955 

(Filed 21 May 1985) 

Mortgages and Deeds of Trust 1 17.1- construction loan refinanced- second mort- 
gage invalid-first mortgage not cancelled -foreclosure on first mortgage prop- 
er 

The trial court did not e r r  by entering an order allowing petitioner to  
foreclose under the  terms of a deed of t rust  entered into in February 1982 
where the  deed of t rus t  had been given in exchange for a loan of $140,000 to  
build a "spec." house; respondents had needed additional time and money to  
complete and sell the  house; the parties entered into a second note and deed of 
t rus t ,  substituting them for the  February 1982 note and deed of t rust ;  peti- 
tioner drew a check for $140,000, closed the  loan account and opened a new ac- 
count for $196,800 but  did not surrender or  cancel the  February 1982 note and 
deed of t rust ;  and the  second deed of t rus t  was not valid because i t  did not 
contain t h e  signatures of the respondents a s  officers of their wholly owned cor- 
poration, which held title to  the lot. Failure of respondents to  affix the  proper 
s ignatures to  the  second deed of t rus t  caused i t  to  be  invalid and amounted t o  
a substantial failure of consideration which rendered the second agreement a 
nullity and revived the  parties' duties under the  original February 1982 agree- 
ment for which the  second agreement had been substituted. G.S. 45-21.16. 

APPEAL by respondents from Cornelius, Judge. Order 
entered in Superior Court, GUILFORD County, on 22 May 1984. 
Heard in the Court of Appeals 18 April 1985. 

This case concerns a foreclosure on a deed of t rust  securing a 
note given for a construction loan. 

On 24 February 1982, petitioner American Federal Savings 
and Loan Association loaned respondents Alphonso and Marva 
Bowers and Arco, Inc., a corporation which the Bowers wholly 
owned, $140,000 for the construction of a single-family "spec. 
house." Respondents executed a note and deed of trust in ex- 
change for the loan, giving as  security the lot on which the "spec. 
house" was to  be built and any improvements erected on it. Title 
to  the lot was taken in the name of Arco. 

In August 1982, the house had not been finished, and no 
buyer had been found. The respondents asked petitioner for addi- 
tional money and an extension of the construction period. 
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In September 1982, petitioner agreed to increase the loan 
amount from $140,000 to $196,800 and to extend the construction 
period. The agreement also provided that the interest rate on the 
loan would be reduced and that petitioner would receive addition- 
al interest payable out of the proceeds of sale of the "spec. 
house." 

The parties agreed to document these changes in a new note 
and deed of trust, which were substituted for the original note 
and deed of trust. The lien on the property established by the 
first deed of trust was to continue to secure petitioner's loan to 
respondents. 

At the closing of the second transaction, the closing attorney 
had Mr. and Mrs. Bowers sign the substitute note and deed of 
trust individually, but failed to have them sign as officers of Arco. 
Because Arco held record title to the property, the new deed of 
trust  signed only by Mr. and Mrs. Bowers in their individual 
capacities was invalid. 

Petitioner disbursed the new loan funds. It made a check 
payable to itself and Alphonso Bowers in the amount of $140,000. 
It closed its ledger card for the original loan, marking it "paid," 
and established a new card to reflect the terms agreed to in the 
September loan agreement. The original note and deed of trust 
were not marked satisfied and cancelled as of record. 

Within a day or two after the closing, the closing attorney 
realized his mistake and through his secretary requested that Mr. 
and Mrs. Bowers return to his office to correct the error. They 
did not do so. Mr. and Mrs. Bowers claim they were not notified 
by the closing attorney of any error in the September 1982 agree- 
ment. Mr. Bowers testified by way of affidavit that he understood 
that the September loan was made in his and his wife's individual 
names to  avoid any problems petitioner might encounter from 
various federal regulatory agencies if a joint venture agreement 
was disclosed. The closing attorney did not notify petitioner of 
the mistake until the summer of 1983. 

In May 1983, petitioner commenced foreclosure proceedings 
on the second note and deed of trust. These foreclosure pro- 
ceedings were not completed, apparently because the second deed 
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of trust was not valid due to the fact that the signers, Mr. and 
Mrs. Bowers, were not owners of the subject property. 

Petitioner then instituted a second foreclosure proceeding, 
which is the subject of this appeal, on the original deed of trust. 
A hearing was held before the Assistant Clerk of Guilford County 
Superior Court, who entered an order authorizing the substitute 
trustee to proceed under the power of sale contained in the first 
deed of trust. Respondents appealed pursuant to G.S. 45-21.16(d) 
to the Superior Court. After de novo review, the Superior Court 
entered an order authorizing the substitute trustee to foreclose 
on the property under the power of sale contained in the first 
deed of trust. The respondents appeal from this order. 

Hunter, Hodgman, Greene, Goodman & Donaldson, b y  
Richard M. Greene, for respondent appellants. 

Edward C. Window 111 for petitioner appellee. 

ARNOLD, Judge. 

The primary issue on appeal is whether the Superior Court 
properly entered an order allowing the petitioner, American 
Federal Savings and Loan, to foreclose under the terms of a deed 
of trust entered into in February 1982. 

The petitioner entered into the February deed of trust with 
respondents in exchange for a loan to build a house. This deed of 
trust gave petitioner a lien on the house to  be built with the loan 
proceeds and on the land on which it was located. Respondents, 
however, needed additional time and money to complete construc- 
tion and to sell the house. The petitioner agreed to extend the 
construction period and to lend respondents more money. 

The parties therefore entered into a second note and deed of 
trust, substituting them for the first note and deed of trust. Both 
the second note and deed of trust reflected the increased loan 
amount; the deed of trust continued the lien on the property 
established under the first deed of trust. At the time of the clos- 
ing, petitioner drew a check for $140,000 and closed the loan ac- 
count, and opened a new account in the amount of $196,800 in 
respondents' names. Petitioner did not surrender or cancel the 
first note and deed of trust. 
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The second deed of trust, however, was not valid because it 
did not contain the signatures of the respondents Mr. and Mrs. 
Bowers in their capacities as officers of Arco, Inc. Arco, Inc. was 
titleholder of the property which was the subject of the liens and 
two deeds of trust. 

The respondents claim that whether or not the second deed 
of trust was valid, the petitioner paid off the debt evidenced by 
the first note and deed of trust when it drew the check for 
$140,000, applied it to the original loan account, and opened a new 
account. Respondents argue that petitioner lacks a valid debt and 
therefore a right to foreclose under the first deed of trust. 

Petitioner argues that because the second deed of trust was 
invalid, there was no consideration for the second loan agreement 
and, therefore, for the payment of the obligation evidenced by the 
first note and deed of trust. Petitioner contends that failure of 
consideration for the second loan transaction restores the parties' 
duties under the first transaction for which the second was 
substituted. 

We agree that the second deed of trust was given by 
respondents as security for the second loan, which was used to 
pay off the first loan. We agree also that the parties intended the 
second note and deed of trust to replace and be substituted for 
the original note and deed of trust. The trial judge's findings to 
this effect are supported by competent evidence in the record. 

Failure of the respondents to affix the proper signatures to 
the second deed of trust caused it to be invalid and amounted to 
substantial failure of consideration for the second loan agreement. 
Failure of consideration renders the second loan agreement a 
nullity, see Gore v. Ball, Inc., 279 N.C. 192, 199, 182 S.E. 2d 389, 
393 (19711, and revives the parties' duties under the original loan 
agreement, for which the second agreement was substituted, see 
Restatement (Second) of Contracts § 279, Comment b (1979). 

The original debt then is still valid and in force. Respondents 
are in default under it, for they have failed to  refinance suc- 
cessfully or to make direct repayment. Petitioner still holds the 
original note, and the original deed of trust has not been can- 
celled of record a t  any time. Petitioner therefore has a right to 
foreclose under the original deed of trust. See G.S. 45-21.16. 
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Affirmed. 

Judges PHILLIPS and COZORT concur. 

MARY ANN DAWKINS, EMPLOYEE, PLAINTIFF V. ERWIN MILLS, AND/OR BUR- 
LINGTON INDUSTRIES, INC., EMPLOYER. SELF-INSURER, OR AMERICAN 
MUTUAL LIABILITY INSURANCE COMPANY, ALLEGED CARRIER. DEFEND- 
ANTS 

No. 8010IC606 

(Filed 21 May 1985) 

Master and Servant @ 68- workers' compensation-knowledge of byssinosis-stat- 
ute of limitations 

The evidence supported a finding that plaintiff received notice from com- 
petent medical authority that she had the occupational disease byssinosis on 25 
June 1977 a t  an occupational respiratory screening clinic sponsored by the 
Carolina Brown Lung Association where it showed that  defendant was told by 
a doctor a t  the clinic that she would have a good case if she hadn't been out of 
the mill so long because "you've got it," that plaintiff had previously attended 
Brown Lung Association meetings and parties and knew the purpose of the 
screening clinic, that her husband had already received compensation for 
disability from byssinosis, and that  plaintiff concluded from the doctor's 
statements that  she had an occupational disease. Therefore, plaintiffs claim 
filed on 11 July 1980 was barred by the two-year statute of limitations of G.S. 
sec. 97-58. 

APPEAL by plaintiff from opinion and award by the North 
Carolina Industrial Commission filed 22 December 1983. Heard in 
the  Court of Appeals 6 February 1985. 

Plaintiff, Mary Ann Dawkins, filed a workers' compensation 
claim with the Industrial Commission on 11 July 1980, alleging 
that  her work environment had caused byssinosis. Deputy Com- 
missioner Shepherd rendered an opinion and award denying Daw- 
kins' claim, because i t  was not filed within the  two-year statute of 
limitations a s  set  forth in N.C. Gen. Statutes  sec. 97-58 (1979). The 
Full Industrial Commission affirmed and adopted as its own the 
decision of the  Deputy Commissioner. From the  opinion and 
award of the  Full Commission, Dawkins appeals. 



N.C.App.1 COURT OF APPEALS 713 

Dawkins v. Erwin Mills 

Charles R. Hassell, Jr., for plaintiff appellant. 

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, by C. 
Ernes t  Simons, Jr. and Steven M. Sartorio, for defendant u p  
pellee Burlington Industries. 

Teague, Campbell, Conely & Dennis, by George W. Dennis 
III, for defendant appellee American Mutual Insurance Company. 

BECTON, Judge. 

The sole issue on this appeal is whether plaintiff filed her 
workers' compensation claim within the time prescribed by G.S. 
sec. 97-58. G.S. sec. 97-58(d states in part: 

The right t o  compensation for occupational disease shall be 
barred unless a claim be filed with the Industrial Commission 
within two years after death, disability, or disablement as  
the case may be. 

The two-year statute of limitations under G.S. sec. 97-58k) for 
filing claims with the Industrial Commission is a condition prece- 
dent with which a claimant must comply in order to confer juris- 
diction on the Industrial Commission to hear the claim. Poythress 
v. J. P. Stevens, 54 N.C. App. 376, 283 S.E. 2d 573 (19811, disc. 
rev. denied, 305 N.C. 153, 289 S.E. 2d 380 (1982). G.S. sec. 97-58(c) 
does not commence running until: "[(I)] an employee has suffered 
injury from an occupational disease which renders the employee 
incapable of earning the wages the employee was receiving a t  the 
time of the  incapacity by such injury, and [(2)] the employee is in- 
formed by competent medical authority of the nature and work 
related cause of the disease." Dowdy v. Fieldcrest Mills, 308 N.C. 
701, 706, 304 S.E. 2d 215, 218 (1983); Taylor v. Stevens & Co., 300 
N.C. 94, 265 S.E. 2d 144 (1980). 

Dawkins contends the Industrial Commission erred in finding 
and concluding that  the evidence established that  she was in- 
formed by competent medical authority of the nature and work 
related cause of her disease. 

Except a s  t o  questions of jurisdiction, findings of fact by the 
Industrial Commission are conclusive on appeal when sup- 
ported by competent evidence even though there is evidence 
to support contrary findings. Findings of jurisdictional fact 
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by the Industrial Commission, however, a re  not conclusive 
upon appeal even though supported by evidence in the  rec- 
ord. A challenge to  jurisdiction may be made a t  any time. 
When a defendant employer [or plaintiff employee] challenges 
the jurisdiction of the Industrial Commission, any reviewing 
court, including the Supreme Court, has the duty to  make its 
own independent findings of jurisdictional facts from its con- 
sideration of the entire record. (Citations omitted.) Dowdy, 
308 N.C. a t  705, 304 S.E. 2d a t  218. 

The Industrial Commission found that  Dawkins received notice 
from competent medical authority that she had an occupational 
disease on 25 June 1977 a t  an occupational respiratory problem 
screening clinic sponsored by the Carolina Brown Lung Associa- 
tion. The Industrial Commission also found that  Dawkins' claim, 
filed on 11 July 1980, was barred by the two-year s tatute of limi- 
tations, G.S. see. 97-58. These findings are  jurisdictional findings 
of fact fully reviewable by this Court. Id. 

The evidence as it exists in the record discloses, inter alia, 
that  Dawkins started work in the  spinning room a t  Erwin Cotton 
Mills in 1931. She worked a t  Erwin Mills for three years before 
leaving when her first child was born. Dawkins returned to Erwin 
Mills in 1941 and remained until 1948 when she had her second 
child. During the period from 1941 through 1948, she began hav- 
ing difficulty with her breathing. Dawkins has not worked a t  Er- 
win Mills since 1948. 

In June  1977, Dawkins attended a screening clinic sponsored 
by the local chapter of the Brown Lung Association; she was ex- 
amined by Dr. Steven Vogel, an expert in internal medicine. Daw- 
kins testified as  follows: 

Q. How was i t  that  you happened to decide that  you ought t o  
file a claim for brown lung? 

A. Because I went up to the  school house and I took the test  
a t  the school house, Erwin School and they told me then, said 
I tell you, you like to blowed i t  to  the top, you like to  blow 
it- busted i t  wide open and then when I got around there 
where the doctor was at,  he says, "I'll tell you right now, if 
you hadn't been out of the  mill so long, you'd have a good 
case." He said, "you've got it." 
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Q. Said you got byssinosis? That was the doctor over there a t  
the screening clinic? 

A. Yeah, but I don't know what his name was. 

Q. Would it have been Dr. Vogel? There's a Vogel who signed 
on here? 

A. I don't know. 

Q. Anyway, a doctor told you you had i t  a t  that time? 

A. He said I had a good chance of getting paid off, if I hadn't 
been out of the mill so long. 

Q. Because you did have byssinosis? 

A. Yeah. 

The evidence also reveals that  Dawkins had previously at- 
tended Brown Lung Association meetings and parties. Moreover, 
her husband, a former president of the Brown Lung Association, 
had already received compensation for disability as  a result of 
byssinosis, before she attended the screening clinic. We believe 
tha t  these attendant factors a re  relevant, for they shed light upon 
Dawkins' understanding of Dr. Vogel's statement, "You have it." 
Cf: McKee v. Crescent Spinning Co., 54 N.C. App. 558, 284 S.E. 2d 
175 (19811, disc. rev. denied, 305 N.C. 301, 291 S.E. 2d 150 (1982) 
(plaintiff told he had brown lung, but there was no evidence he 
knew or was advised that the disease was related to his work en- 
vironment). 

From the evidence produced a t  the hearing, we must con- 
clude that  Dawkins was notified by Dr. Vogel in 1977 that  she had 
byssinosis. Dawkins knew the nature and purpose of the Brown 
Lung Association screening clinic; she concluded from Dr. Vogel's 
statements that  she had an occupational disease. However, she 
did not file her claim until 1980, more than two years after she 
was notified that  she had an occupational disease. Thus, plaintiffs 
claim is time barred by G.S. see. 97-58. 

The opinion and award of the Industrial Commission is 

Affirmed. 

Chief Judge HEDRICK and Judge COZORT concur. 
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STATE OF NORTH CAROLINA v. CLEVELAND RANSOM 

No. 8412SC796 

(Filed 21 May 1985) 

1. Criminal Law 1 138.4- consolidation of judgments for sentencing-sentence in 
excess of maximum for most serious offense-improper 

The trial court erred by consolidating charges of breaking and entering 
and larceny for judgment, finding an aggravating factor, and imposing a 
sentence of twenty years when the maximum term for any of the charges was 
ten years. Under G.S. 158-1340.4, the court may impose a sentence other than 
the presumptive term if aggravating or mitigating factors are found, pursuant 
to  a plea bargain, or by consolidating two or more charges for judgment; but 
may impose a sentence other than the presumptive term without aggravating 
or mitigating factors only if three requirements are met, including the require- 
ment that the  sentence imposed is not for a term longer than the maximum 
term for any of the charges consolidated. There is no provision for finding ag- 
gravating or mitigating factors if two or more crimes are consolidated for 
judgment. 

2. Criminal Law @ 144- amendment of judgment after adjournment-no jurisdic- 
tion 

The trial court did not have jurisdiction after it adjourned to  grant the 
State's motion for appropriate relief and amend its judgment from a twenty 
year sentence for consolidated judgments for multiple larceny and breaking 
and entering counts to two consecutive ten-year sentences for consolidated in- 
dictments for larceny and for breaking and entering. None of the provisions of 
G.S. 15A-1416 apply to this case in that the imposition of an excessive 
sentence is not error from which the State may appeal and a prayer for judg- 
ment continued was not involved; furthermore, it was not correction of a 
clerical error for the court to  change a judgment so that defendant's sentence 
could be enhanced by ten years. G.S. 15A-1445. 

APPEAL by defendant from Preston, Judge. Judgment en- 
tered 16 April 1984 in Superior Court, CUMBERLAND County. 
Heard in the  Court of Appeals 7 March 1985. 

The defendant was indicted on twenty charges of breaking or 
entering and twenty charges of larceny. He pled guilty to  thir- 
teen charges of breaking or entering and thirteen charges of 
larceny. The remaining charges were dismissed. The Court con- 
solidated all the  charges for the  purpose of judgment. The Court 
found a s  an aggravating factor that  the  defendant had a prior con- 
viction or  convictions for criminal offenses punishable by more 
than 60 days confinement. It found no mitigating factors and 
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sentenced the  defendant to a term of twenty years on 21 March 
1984. The defendant gave notice of appeal two days later. 

On 29 March 1984 the State  made a motion for appropriate 
relief on the  ground it was obvious the court intended to  con- 
solidate the  bills of indictment rather than the offenses for 
sentencing. On 16 April 1984 the Court found that  there was a 
patent error  in the judgment of 21 March 1984 and struck that  
judgment. The Court then consolidated the breaking or entering 
charges and sentenced the defendant to  ten years imprisonment. 
I t  then consolidated the larceny charges and sentenced the de- 
fendant t o  ten years imprisonment on them t o  commence a t  the 
expiration of the sentence imposed on the breaking or entering 
charges. The defendant appealed. 

Attorney General Edmisten, by  Associate Attorney General 
Doris J. Holton, for the State. 

Beaver, Holt and Richardson, by  F. Thomas Holt, III, for de- 
fendant appellant, 

WEBB, Judge. 

[I] The maximum term for any of the charges to  which the 
defendant pled guilty is ten years. Prior to  the adoption of G.S. 
158-1340.4, when multiple charges were consolidated for judg- 
ment, the  sentence could not exceed the maximum penalty for 
any of the  charges. See State v. Gosnell, 38 N.C. App. 679, 248 
S.E. 2d 756 (19781, disc. rev. denied and appeal dismissed, 296 N.C. 
587, 267 S.E. 2d 567 (1979). G.S. 15A-1340.4 provides in part: 

If the  judge imposes a prison term, whether or not the 
term is suspended, and whether or not he sentences the con- 
victed felon a s  a committed youthful offender, he must im- 
pose the presumptive term provided in this section unless, 
after consideration of aggravating or mitigating factors, or 
both, he decides to  impose a longer or shorter term, or unless 
he imposes a prison term pursuant to any plea arrangement 
as  to  sentence under Article 58 of this Chapter, or unless 
when two or more convictions a re  consolidated for judgment 
he imposes a prison term (i) that  does not exceed the total of 
the presumptive terms for each felony so  consolidated, (ii) 
that does not exceed the maximum term for the most serious 
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felony so consolidated, and (iii) that is not shorter than the 
presumptive term for the most serious felony so consolidated. 

As we read this section the judge may impose a sentence 
other than the presumptive sentence if he finds aggravating or 
mitigating factors. He may also impose a sentence other than the 
presumptive sentence pursuant to a plea bargain. The third way 
he may impose a sentence other than a presumptive sentence is 
by consolidating two or more charges for judgment. He may with- 
out finding aggravating or mitigating factors impose a sentence 
other than the presumptive sentence so long as the sentence com- 
plies with the three requirements set forth in G.S. 15A-1340.4 in- 
cluding the requirement that the sentence imposed is not for a 
term longer than the maximum term for any of the charges con- 
solidated. 

The Court in this case consolidated the charges for judgment 
and then found an aggravating factor. The question is whether 
after the Court has found an aggravating factor may it enhance 
the sentence by more than is allowed under the third sentencing 
method of G.S. 15A-1340.4. We hold that it may not. G.S. 15A- 
1340.4 provides for three methods of sentencing. These methods 
are in the disjunctive. The statute makes no provision for finding 
aggravating or mitigating factors if two or more crimes are con- 
solidated for judgment and we hold it was error for the Court to 
enhance the presumptive sentence by more than the maximum 
for any of the charges. 

[2] The Court did not have jurisdiction to amend the judgment 
after i t  had adjourned. State v. Jones, 27 N.C. App. 636, 219 S.E. 
2d 793 (19751, and a motion for appropriate relief was not avail- 
able to it to make this amendment. G.S. 15A-1416 provides in 
part: 

(a) After the verdict but not more than 10 days after en- 
t ry  of judgment, the State by motion may seek appropriate 
relief for any error it may assert on appeal. 

(b) At any time after verdict the State may make a mo- 
tion for appropriate relief for: (1) The imposition of sentence 
when prayer for judgment has been continued and grounds 
for the imposition of sentence are asserted. 
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(2) The initiation of any proceeding authorized under Ar- 
ticle 82, Probation; Article 83, Imprisonment; and Article 84, 
Fines, with regard to the modification of sentences. 

None of the provisions of G.S. 15A-1416 apply to this case. 
Subsection (a) provides that the State may make a motion for ap- 
propriate relief for any error the State may assert on appeal. The 
imposition of an excessive sentence is not error from which the 
State may appeal. See G.S. 15A-1445. The provisions of subsection 
(b) do not apply to this case. 

The State argues that the Court did not intend to consolidate 
the breaking or entering cases with the larceny cases and it was 
the correction of a clerical error to  enter a new judgment in 
which the cases were not consolidated. We do not believe it was 
the correction of a clerical error for the Court to change a judg- 
ment so that the defendant's sentence could be enhanced by ten 
years. See State v. Gosnell, supra. 

We reverse and remand for a new sentencing hearing. 

Reversed and remanded. 

Judges PHILLIPS and MARTIN concur. 

PARKS CHEVROLET. INC. v. VEOLA WATKINS 

No. 8421DC1040 

(Filed 21 May 1985) 

Uniform Commercial Code 1 46- sale of repossessed automobile-commercial rea- 
sonableness- summary judgment for creditor improper 

Summary judgment was improperly granted for plaintiff automobile 
dealer where plaintiff sought a deficiency judgment after resale of defendant's 
repossessed automobile and defendant answered and counterclaimed that 
plaintiffs sale had not been commercially reasonable. Plaintiff had conducted a 
private resale so that no presumption of commercial reasonableness arose and 
the court made its determination that the resale was commercially reasonable 
based on the uncorroborated assertions of plaintiff; because reasonable minds 
may differ over the application of a standard such as commercial 
reasonableness, this determination is inherently a jury question which does not 
readily lend itself to summary judgment. G.S. 25-9-504(3), G.S. 25-9-601 et  seq. 
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APPEAL by defendant from Alexander, Judge. Judgment en- 
tered 18 May 1984, District Court, FORSYTH County. Heard in the 
Court of Appeals 8 May 1985. 

Plaintiff filed this civil action seeking payment of a deficiency 
balance due after the  resale of defendant's repossessed automo- 
bile. Defendant answered and counterclaimed, asserting that 
plaintiffs sale of the  repossessed automobile was not conducted in 
a commercially reasonable manner as  required by N.C.G.S. 25-9- 
504(3), that  the sale constituted an unfair t rade practice under 
N.C.G.S. 75-1.1, and therefore that  plaintiffs complaint should be 
dismissed and defendant allowed t o  collect appropriate damages. 
Plaintiff moved for summary judgment, supporting its motion 
with t he  pleadings and discovery on file and an affidavit from Mr. 
Parks, president of plaintiff corporation, stating that  the resale 
was conducted in conformity with reasonable commercial prac- 
tices. Defendant responded with an affidavit of her own in which 
she asserted that  the resale of the repossessed automobile was 
not conducted in the  proper manner. After a hearing on the mo- 
tion the  court allowed summary judgment for the  plaintiff and 
dismissed defendant's counterclaims with prejudice. Defendant 
appealed. 

Frye and Porter, by  James M. Stanley, Jr., for plaintiff, a p  
pellee. 

Legal Aid Society of Northwest North Carolina, Inc., by 
Susan Gottsegen, for defendant, appellant. 

HEDRICK, Chief Judge. 

The following facts a re  not in dispute: On 5 November 1979, 
plaintiff Parks Chevrolet, Inc., contracted to  sell a used 1977 
Monte Carlo to  Cornell Donald Wright, defendant's son. The car 
was financed with a $3,500.00 installment note which defendant 
co-signed. Plaintiff retained an interest in the  automobile as 
security for the  loan. On 9 December 1981 defendant refinanced 
the automobile, executing a contract in the  face amount of 
$3,969.54 payable in 27 monthly installments of $147.02. Defend- 
ant  defaulted on the loan and on 8 March 1982 plaintiff repos- 
sessed the  automobile while it was in plaintiffs possession for 
repairs. On 11 May 1982 plaintiff sold the automobile to  a whole- 
saler for $1,330.00, leaving a deficiency balance of $1,519.53. 
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The dispositive issue on appeal is whether the court was in 
error when it granted summary judgment for the plaintiff and 
dismissed defendant's counterclaim when the issue of the commer- 
cial reasonableness of the resale of defendant's automobile re- 
mained unresolved between the parties. A secured party's right 
to dispose of collateral after default is governed by the Uniform 
Commercial Code, N.C.G.S. Chapter 25. Defendant argues that 
granting summary judgment to a creditor who seeks a deficiency 
from a private sale is appropriate only when the creditor proves 
that there is no dispute that the sale was commercially reason- 
able, and that here the creditor has failed to meet that burden. 
Plaintiff counters that Mr. Parks' affidavit shows that the sale 
was in conformity with the statutory requirements for the resale 
of repossessed collateral. Further, plaintiff argues that defendant 
has brought forth "not a shred of evidence" to show the sale was 
not reasonable. 

When the party with the burden of proof moves for summary 
judgment he must show that there are no genuine issues of fact, 
that there are  no gaps in his proof, that no inferences inconsistent 
with his recovery arise from the evidence, and that  there is no 
standard that must be applied to the facts by the jury. The party 
with the burden of proof who moves for summary judgment sup- 
ported only by his own affidavits will ordinarily not be able to 
meet these requirements and thus will not be entitled to sum- 
mary judgment. Kidd v. Early, 289 N.C. 343, 370, 222 S.E. 2d 392, 
410 (1976). 

In the present case defendant challenged the commercial rea- 
sonableness of the private resale of the repossessed automobile. 
G.S. 25-9-504(3) provides that a secured party may dispose of col- 
lateral after default, "but every aspect of the disposition including 
the method, manner, time, place and terms must be commercially 
reasonable." In order to  recover a deficiency judgment against a 
defendant, the burden of proof is on the plaintiff to show the sale 
of the collateral was commercially reasonable. Arden Equipment 
Co. v. Rhodes, 55 N.C. App. 470, 285 S.E. 2d 874 (1982). If the 
secured creditor disposes of the collateral a t  a public sale as 
directed in G.S. 25-9-601 e t  seq., a conclusive presumption of com- 
mercial reasonableness is created. Credit Co. v. Concrete Co., 31 
N.C. App. 450, 229 S.E. 2d 814 (1976). Absent the establishment of 
the conclusive presumption through a public sale in compliance 
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with G.S. 25-9-601 et  seq., commercial reasonableness presents a 
factual issue to be determined by the jury in light of the relevant 
circumstances of each case. Id. at  458, 229 S.E. 2d a t  820. 

In the present case, plaintiff made a private resale of the 
repossessed collateral; therefore no presumption of commercial 
reasonableness arises. The court made its determination that the 
resale was commercially reasonable based on the uncorroborated 
assertions of plaintiff. The burden of proof was on the plaintiff to 
bring forth evidence in support of every element of its claim. 
Plaintiff presented little evidence as to the manner of the resale 
other than its statement that plaintiff sold the automobile to a 
wholesaler for $1,330.00. In granting summary judgment for plain- 
tiff the court improperly concluded that the evidence presented 
was sufficient to establish the commercial reasonableness of the 
resale as a matter of law. Because reasonable minds may differ 
over the application of a standard such as  commercial reasonable- 
ness, this determination is inherently a jury question which does 
not readily lend itself to summary judgment. For the reasons 
cited above, the court improperly granted summary judgment for 
the plaintiff. Summary judgment for the plaintiff is vacated and 
the case is remanded for trial. 

Vacated and remanded. 

Judges WEBB and WHICHARD concur. 

JUDITH ANN LATHAM v. JAMES RAYMOND LATHAM 

No. 8426DC968 

(Filed 21 May 1985) 

1. Divorce and Alimony 1 23.3- child custody and support-jurisdiction after 
parties remarry 

Plaintiffs motion for custody and support of the parties' child should not 
have been dismissed for lack of jurisdiction where the parties had divorced, 
remarried, and separated. The remarriage did not divest the court of i ts  con- 
tinuing jurisdiction over the minor child acquired in the action for divorce; a 
divorce action is pending for purposes of determining custody and support un- 
til the death of one of the parties or until the youngest child reaches majority. 
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2. Divorce and Alimony 1 23- child custody-types of action 
An action for custody or support of minor children may be maintained as 

follows: as a civil action; joined with an action or cross-action for annulment, 
divorce, or alimony; by motion in the cause in an action for annulment, divorce, 
or alimony; or upon the court's own motion in an action for annulment, divorce 
or alimony. G.S. 50-13.5(b)(l), (3), (4), (5), and (6). 

APPEAL by plaintiff from Lanning, Judge. Order entered 17 
August 1984 in District Court, MECKLENBURG County. Heard in 
the  Court of Appeals 6 May 1985. 

Plaintiff appeals from an order dismissing for lack of jurisdic- 
tion her motion for custody and support of the parties' minor 
child. 

Connelly, Karro, Blane & Sellers, by Marshall H. Karro and 
Seth  H. Langson, for plaintiff appellant. 

No brief filed for defendant appellee. 

WHICHARD, Judge. 

[I] The parties were divorced on 1 October 1982 and remarried 
t o  each other on 6 January 1984. They have subsequently sepa- 
rated. The issue is whether the remarriage of the parties to each 
other terminated the jurisdiction of the court that granted the 
divorce to adjudicate the custody and support of the minor child 
born to  the parties prior t o  divorce. Although this appears to be a 
question of first impression, we rely upon the long-settled rule 
that  a divorce action is pending for purposes of determining 
custody and support until the death of one of the parties or until 
the  youngest child born of the marriage reaches maturity, which- 
ever  event occurs first. Weddington v. Weddington, 243 N.C. 702, 
704, 92 S.E. 2d 71, 73 (1956); Morris v. Morris, 42 N.C. App. 222, 
223, 256 S.E. 2d 302, 303 (1979); Johnson v. Johnson, 14 N.C. App. 
378, 382, 188 S.E. 2d 711, 714 (1972). In accordance with this rule 
we hold that the remarriage of the parties t o  each other does not 
divest the court of its continuing jurisdiction over the minor child 
acquired in the action for divorce. 

In so holding we accord with several jurisdictions which, in 
related contexts, have determined that  a dissolution decree does 
not become a nullity when the parties thereto remarry each oth- 
er.  See, e.g., Travis v. Travis, 181 S.E. 2d 61 (Ga. 1971) (accrued 
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installment payments of alimony not affected by remarriage of 
divorced spouses); Greene v. Iowa Dist. Court for Polk County, 
312 N.W. 2d 915 (Iowa 1981) (judgment for child support not va- 
cated by remarriage of the parties to each other); Scheibel v. 
Scheibel, 284 N.W. 2d 572 (Neb. 1979) (remarriage of parties will 
not operate a s  matter of law to prohibit holder of support order 
from collecting arrearages); In re Marriage of Kaiser, 568 S.E. 2d 
571 (Mo. App. 1978) (remarriage after divorce does not restore 
marital community). See, contra, e.g., Davis v. Davis, 437 P .  2d 
502 (Cal. 1968) (remarriage of parties t o  each other terminates 
prior child custody and support orders a s  well as  jurisdiction of 
the court t o  enforce them). 

12) Our Supreme Court has stated that jurisdiction of the court 
to protect infants is "'broad, comprehensive, and plenary."' 
Spence v. Durham, 283 N.C. 671, 687 (1973), 198 S.E. 2d 537, 547, 
cert. denied, 415 U.S. 918, 94 S.Ct. 1417, 39 L.Ed. 2d 473 (1974). In 
divorce actions the court in which the action is brought acquires 
jurisdiction over the custody of the unemancipated children of the 
parties, and the jurisdiction continues even after divorce. See 
Stanback v. Stanback, 266 N.C. 72, 75, 145 S.E. 2d 332, 334 (1965); 
Bass v. Bass, 43 N.C. App. 212, 214, 258 S.E. 2d 391, 392 (1979) 
("custody and support issues . . . remain in fieri until the children 
are emancipated"). In Bunn v. Bunn, 258 N.C. 445, 128 S.E. 2d 792 
(19631, plaintiff argued that once an action for divorce and alimony 
was dismissed the court had no jurisdiction to determine child 
custody and support. The Court found that  the trial court could 
proceed in its equity jurisdiction and stated, " 'The marital status 
of parents is not . . . a factor in determining the procedure to ob- 
tain custody of a child.'" Id. a t  448, 128 S.E. 2d a t  795, quoting 
Cleeland v. Cleeland, 249 N.C. 16, 18, 105 S.E. 26 114, 116 (1958). 
Thus, without regard to the marital status of the parents, an ac- 
tion for custody or  support of minor children may be maintained 
as follows: a s  a civil action; joined with an action or  cross-action 
for annulment, divorce, or alimony; by motion in the cause, as  
here, in an action for annulment, divorce, or alimony; or upon the 
court's own motion in an action for annulment, divorce or  ali- 
mony. G.S. 50-13.5(b)(l), (31, (41, (5), and (6) .  

Once jurisdiction of a court attaches it exists for all time un- 
til the cause is fully and completely determined. Kinross- Wright 
v. Kinross-Wright, 248 N.C. 1, 11, 102 S.E. 2d 469, 476 (1958). In 
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actions for custody and support only majority of the child or 
death of a party fully and completely determines the cause. Wed- 
dington, 243 N.C. at  704, 92 S.E. 2d a t  73. Nothing in the provi- 
sions of G.S. 50-13.5 alters this rule. Johnson, 14 N.C. App. at  382, 
188 S.E. 2d a t  714. The statutory scheme, G.S. 50-13.5, provides 
for an election of procedures in actions for custody or support. 
We see no reason why the remarriage of the parties should re- 
duce the choices available. The legislature apparently intended to 
provide the maximum range of choice among procedures for de- 
termination of child custody and support. In light of that apparent 
intent and of our Supreme Court's indication that the jurisdiction 
of the court to protect infants is "'broad, comprehensive, and 
plenary,' " we believe the choice of a motion in the cause in the 
prior divorce proceeding, in which the court already has personal 
jurisdiction over the party from whom relief is sought, should re- 
main available even following the subsequent remarriage of the 
parties to  each other. 

Since i t  does not appear that either party has died or that 
the child has reached maturity, the court has jurisdiction to hear 
plaintiffs motion in the cause seeking custody and support of the 
parties' minor child. Morris, 42 N.C. App. a t  223, 256 S.E. 2d a t  
303. The order dismissing the motion for lack of jurisdiction is 
therefore reversed, and the cause is remanded for further pro- 
ceedings on plaintiff s motion. 

Reversed and remanded. 

Chief Judge HEDRICK and Judge WEBB concur. 

WILLIAM B. SIMMONS v. ELNA CAROLE M. SIMMONS 

No. 848DC665 

(Filed 21 May 1985) 

Divorce and Alimony $3 24.1- child support-expenses while with father-refusal 
to give credit 

The trial court did not abuse its discretion in refusing to  give the non- 
custodial father credit against his child support arrearage for expenses in- 
curred while the child spent time with him beyond the time periods provided 
in a consent order. 
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APPEAL by plaintiff from Exum, Judge. Order entered 28 
February 1984 in District Court, LENIOR County. Heard in the 
Court of Appeals 5 March 1985. 

Plaintiff on 16 January 1984 filed a motion in the cause re- 
questing modification of a consent order entered 9 December 1977 
granting custody of the parties' minor child to  defendant and 
directing plaintiff to pay $179.00 per month in child support. 
Although the original consent order provided plaintiff with visita- 
tion every other weekend, the minor elected, with his mother's 
consent, to spend more time with his father than provided for in 
the order. Since November 1977 the child has stayed 1,101 days 
with him and 1,160 days with defendant. 

Plaintiff paid full support through September 1981. Begin- 
ning in October 1981, plaintiff paid support to defendant on a pro- 
rata basis of $6.00 per day ($179.00 per month divided by an 
average thirty day month) for each day the child spent with 
defendant. Plaintiff reduced these payments without defendant's 
consent or court approval. Plaintiff has continued to provide for 
all of the child's clothing, school, medical, dental and personal ex- 
penses. 

In his motion, plaintiff sought full custody of the minor, or in 
the alternative, joint custody with defendant, with support to be 
broken down on a daily basis. Plaintiff also sought to be relieved 
from the $2,928.50 in arrearages which had accrued. Because 
plaintiff made payments to defendant while the child was actually 
residing with him and because he paid $5,625.18 in other miscel- 
laneous expenses for the child, plaintiff contends he should 
receive a "credit" against his entire arrearage. 

The court awarded joint custody of the child to plaintiff and 
defendant and directed plaintiff to pay $89.50 per month in sup- 
port to defendant, one-half of the original amount, based on the 
assumption that the child will continue to reside one-half of the 
time with plaintiff. The court also concluded that i t  should not 
forgive the arrears of $2,928.50 and directed plaintiff to pay 
$50.00 per month on the arrearage. Plaintiff appealed. 

Perry, Perry & Perry by Warren S. Perry for plaintiff-appel- 
lant. 

Beech & Jones by Paul L. Jones for defendant-appellee. 
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PARKER, Judge. 

In his sole assignment of error, plaintiff contends the lower 
court erred in concluding a s  a matter of law that  i t  should not 
forgive the  arrearage of $2,928.50. We disagree. 

This Court has previously held that  the  noncustodial parent 
is not entitled as  a matter of law to  a credit against accrued ar- 
rearage in child support for expenses incurred while the child was 
with the noncustodial parent. Goodson v. Goodson, 32 N.C. App. 
76, 231 S.E. 2d 178 (19771. Each case must be decided upon its own 
facts, and the guiding principle is whether an injustice would ex- 
ist if a credit is not given. The decision to  allow, or disallow, such 
credit is a matter within the discretion of the trial judge. Jones v. 
Jones, 52 N.C. App. 104, 278 S.E. 2d 260 (1981) and Lynn v. Lynn, 
44 N.C. App. 148, 260 S.E. 2d 682 (1979). 

While the ruling on this point is contained in the conclusions 
of law, the wording that,  "the Court should not forgive" manifests 
that  the  trial judge did not misapprehend his discretionary 
authority t o  grant such relief. 

In Evans v. Craddock, 61 N.C. App. 438, 300 S.E. 2d 908 
(19831, this Court held the trial court did not abuse its discretion 
in denying the noncustodial father credit against his child support 
obligation for a four to five week period during which the minor 
child actually resided with the father. Similarly, in Gibson v. Gib- 
son, 68 N.C. App. 566, 316 S.E. 2d 99 (19841, this Court rejected 
plaintiffs argument that  substantial visitation with the non- 
custodial parent relieves the custodial parent of some of the fixed 
expenses of the child and held: 

The fact that  a child spends a certain amount of time 
with one parent does not necessarily mean, a s  plaintiff would 
have us to assume, that his reasonable and necessary living 
expenses are incurred proportionally. 

The pattern of unilateral reduction in support payments had 
continued in the instant case for over two years before plaintiff 
moved for modification of the 1977 consent order. As this Court 
stated in Lynn v. Lynn, supra, "[a] party bound by court order t o  
make payments to another party may not, without risk of viola- 
tion, unilaterally modify the  form of compensation provided in the  
order." 
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Although plaintiff argues that  the facts here justify credit for 
the time the  child spent with him beyond the time periods origi- 
nally contemplated by the parties, we find no abuse of discretion 
by the trial court in not giving him that  credit. 

The judgment appealed from is 

Affirmed. 

Judges ARNOLD and EAGLES concur. 

STATE OF NORTH CAROLINA v. CARL WILLIAMS 

No. 8416SC637 

(Filed 21 May 1985) 

Criminal Law 1 138.11 - armed robbery -greater sentence after second trial- no 
error 

There was no error in sentencing defendant to a term of fourteen years 
after a retrial for armed robbery where the original sentence was twelve 
years. G.S. 14-87(d) prohibits the imposition of a sentence of less than fourteen 
years for armed robbery; G.S. 158-1335 prohibits a more severe sentence after 
a new trial or resentencing because of reweighing aggravating factors or 
because of new aggravating factors, but did not apply here because the trial 
judge imposed the minimum and presumptive sentence and did not weigh ag- 
gravating factors. 

APPEAL by defendant from Barnette, Judge. Judgment en- 
tered 20 March 1984 in Superior Court, ROBESON County. Heard 
in the Court of Appeals 5 March 1985. 

Defendant was tried and found guilty of armed robbery. 
Judgment was entered 23 February 1982, and defendant was sen- 
tenced to  twelve years of imprisonment. This court granted de- 
fendant's motion for appropriate relief and ordered a new trial on 
9 January 1984. On retrial defendant was again found guilty of 
armed robbery and was sentenced to  a term of fourteen years, 
with credit for time already served. 

Attorney General Edmisten by  Assistant Attorney General 
Marilyn R.  Rich for the State. 

Gary Lynn Locklear for defendant-appellant. 
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PARKER, Judge. 

The only issue presented is whether the trial court erred by 
resentencing defendant for a term greater than his original sen- 
tence. As this question is one of statutory construction and no er- 
ror is assigned to defendant's trial, we do not find i t  necessary to 
present the State's and defendant's evidence. Simply stated, the 
question is whether defendant's sentence is controlled by G.S. 
14-87(d) or G.S. 15A-1335. 

General Statute 14-87(d), effective 1 July 1981, provides: 
"Notwithstanding any other provision of law, . . . [a] person con- 
victed of robbery with firearms or other dangerous weapons shall 
receive a sentence of a t  least 14 years in the State's prison . . . ." 
Under this statute trial judges are prohibited from imposing a 
term of less than fourteen years. State v. Morris, 59 N.C. App. 
157, 296 S.E. 2d 309 (1982), review denied, 307 N.C. 471, 299 S.E. 
2d 227 (1983). As this court observed in State v. Leeper, 59 N.C. 
App. 199, 296 S.E. 2d 7, review denied, 307 N.C. 272, 299 S.E. 2d 
218 (1982): "The language of N.C. Gen. Stat. 14-87(d) is unam- 
biguous and its effect is clear. Any person convicted of armed 
robbery must receive no less than a 14 year sentence, notwith- 
standing any other provision of law. Thus, there is no room for 
judicial construction on this point." State v. Leeper, 59 N.C. App. 
at  201, 296 S.E. 2d at  8-9. 

Defendant's position is that G.S. 15A-1335 prohibits a trial 
judge from imposing a new sentence for the same offense greater 
than the prior sentence: 

When a conviction or sentence imposed in superior court 
has been set aside on direct review or collateral attack, the 
court may not impose a new sentence for the same offense, or 
for a different offense based on the same conduct, which is 
more severe than the prior sentence less the portion of the 
prior sentence previously served. 

Defendant argues that Slate v. Mitchell, 67 N.C. App. 549, 
313 S.E. 2d 201 (19841, supports his contention that G.S. 15A-1335 
prohibits the trial judge from imposing a fourteen year sentence 
when his original sentence was twelve years. We do not agree for 
the reason that Mitchell is distinguishable on its facts and does 
not address the issue presented in the case sub judice. 
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Clearly, G.S. 1 5 8 - 1 3 3 5  applies t o  the situation where the trial 
judge is weighing aggravating and mitigating factors on resen- 
tencing a defendant or on sentencing a defendant after a new 
trial. The statute prohibits the trial judge from imposing a more 
severe sentence because of reweighing aggravating factors, or 
because of new aggravating factors. In the  instant case, however, 
the trial judge did not weigh aggravating factors; therefore, G.S. 
1 5 8 - 1 3 3 5  did not apply. In imposing a sentence of fourteen years 
the trial judge was imposing the minimum and the presumptive 
sentence, Sta te  v. Morris, supra, and he had no discretion to  im- 
pose a sentence of less than fourteen years. 

Affirmed. 

Judges ARNOLD and EAGLES concur 

RAY SCROGGS v. JACK ALLEN RAMSEY 

No. 8430DC939 

(Filed 21 May 1985) 

Courts 8 14.3- district court-dismissal of action filed in another county 
A district court judge sitting in Swain County had authority to hear 

defendant's motion to dismiss an action filed by plaintiff in Cherokee County 
where both counties are in the same judicial district, and the record shows 
that the trial judge is a district judge empowered to hear motions in causes 
regularly calendared for trial or for the disposition of motions a t  any session to 
which he is assigned to preside, that defendant's motion to  dismiss was 
regularly calendared for disposition in the Swain County District Court, and 
that the District Judge was assigned to preside a t  the particular session of the 
Swain County District Court. G.S. 7A-146; G.S. 7A-192. 

APPEAL by plaintiff from Snow, Judge. Order entered 6 June 
1984 in District Court, SWAIN County. Heard in the Court of Ap- 
peals 6 May 1985. 

This is a civil action wherein plaintiff seeks specific perform- 
ance of a lease agreement or, in the alternative, damages for 
breach of contract. The record reveals the  following: Plaintiffs 
complaint was filed on 16 January 1984 in Cherokee County. On 
15 March 1984 defendant filed an answer and a motion to dismiss, 
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pursuant to N.C.R.C.P., Rule 12(b)(6), for failure to state a claim 
upon which relief can be granted. On 16 May defendant served 
plaintiff with notice that he would request a hearing on his mo- 
tion to dismiss on 5 June 1984, "or as soon thereafter as counsel 
can be heard," in Swain County. On 4 June 1984 plaintiff filed a 
"Notice of Objection to Hearing," in which he contended that a 
hearing on defendant's motion "out of county" was without his 
consent and was not authorized by statute. On 6 June 1984 Judge 
Snow granted defendant's motion to dismiss. Plaintiff appealed. 

Pachnowski & Collins, P.A., by Gerald R. Collins, Jr., for 
plaintiff, appellant. 

Hunter, Large & Kirby, by Gary E. Kirby, for defendant, a p  
pellee. 

HEDRICK, Chief Judge. 

Plaintiff's sole contention on appeal is that Judge Snow was 
without authority to hear defendant's motion to dismiss "over 
written objection of the plaintifflappellant . . . out of county and 
out of venue." Our resolution of this issue is controlled by G.S. 
7A-192 which in pertinent part provides: "Any district judge may 
hear motions and enter interlocutory orders in causes regularly 
calendared for trial or for the disposition of motions, a t  any ses- 
sion to which the district judge has been assigned to preside." 
G.S. 7A-146 provides that the chief district judge has the follow- 
ing duties, among others: 

(1) Arranging schedules and assigning district judges for 
sessions of district courts; 

(2) Arranging or supervising the calendaring of non- 
criminal matters for trial or hearing. 

We take judicial notice of the fact that both Cherokee and Swain 
Counties are in the Thirtieth Judicial District, that the Honorable 
Robert Leatherwood, 111, is the Chief District Judge in that Dis- 
trict, and that the Honorable John J. Snow, Jr., is a District 
Court Judge in that District. The record affirmatively discloses 
that Scroggs v. Collins, along with numerous other cases, was 
regularly calendared for hearing a t  the 5 June 1984 Session of 
Swain County Non-Jury and Domestic Relations District Court. 
The court calendar, which is a part of the record on appeal, fur- 
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ther  discloses that  Judge Snow was the presiding judge a t  this 
session. Also contained in the record is an excerpt from the 
District and Superior Court Schedule, which reveals that  Judge 
Snow was assigned to  Swain County to hear "Non-Jury and 
Domestic Relations (District Wide)" on 5, 6, 7, and 8 June. 
Because the record discloses that  Judge Snow is a district judge 
empowered to  hear motions in causes regularly calendared for 
trial or for the  disposition of motions a t  any session to  which he is 
assigned to  preside, and that  defendant's motion to  dismiss was 
regularly calendared for disposition a t  the 5 June  1984 Session of 
Swain County Non-Jury and Domestic Relations District Court, 
and that  Judge Snow was assigned to preside a t  this session, we 
hold that  plaintiffs assignment of error  is without merit. 

Affirmed. 

Judges WEBB and WHICHARD concur. 

WILLIAM M. EVANS AND WIFE. HILDA G. EVANS v. VESTER MITCHELL 

No. 8425SC1058 

(Filed 21 May 1985) 

Negligence 8 2; Limitation of Actions 8 4.2- negligence action against builder by 
second purchaser - denial of directed verdict improper 

The trial court e r red  by denying defendant's motion for a directed verdict 
in an action to  recover damages for the  faulty construction of a house because 
plaintiffs were the second purchasers of the  house. Moreover, although it was 
not raised on appeal, the  house was constructed in 1972 and t h e  version of G.S. 
1-50(5) in effect from 1963 through 1981 barred plaintiffs' claims in 1978. 

APPEAL by defendant from McConnell, J. Judgment entered 
20 April 1984 in Superior Court, BURKE County. Heard in the 
Court of Appeals 9 May 1985. 

The plaintiffs, William and Hilda Evans, brought suit against 
the defendant, Vester Mitchell, to  recover damages for the faulty 
construction of their home. Their complaint stated three theories 
of recovery: implied warranty, fraud and deceptive practices in 
violation of G.S. Ch. 75, and negligence. The trial court allowed 
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defendant's motion for directed verdict as  to the first two of 
these, and allowed the  issue of negligence to  be decided by the 
jury. The jury found the defendant guilty of negligence and 
awarded damages of $10,000. 

The defendant appeals the denial of his motion for directed 
verdict on the negligence claim, the denial of his request t o  sub- 
mit the issue of contributory negligence to the jury, and the 
failure of the trial court to explain adequately in his charge to  the 
jury the  element of proximate causation. 

McMurray & McMurray, by  John H. McMurray, for defend- 
ant appellant. 

Sowers, Avery  & Crosswhite, by  William E. Crosswhite, for 
plaintiff appellees. 

ARNOLD, Judge. 

The defendant contends that  the trial judge erred by denying 
his motion for directed verdict a s  t o  the plaintiffs' negligence 
claim. The defendant's contention has merit. 

The defendant argues that  plaintiffs were the second pur- 
chasers of the house a t  issue and therefore could not bring suit 
for negligence against the builder. In Oates v.  JAG, Inc., 66 N.C. 
App. 244, 311 S.E. 2d 369, disc. rev. allowed, 311 N.C. 761, 321 
S.E. 2d 142 (19841, this Court held that  a subsequent purchaser of 
a house, once removed from the original vendee, may not main- 
tain an action against the  original builder for negligent construc- 
tion of the house. The court observed, and we agree, that  "while 
some jurisdictions apparently have extended tort liability t o  real 
property under the theory of vulnerability espoused by Cardozo 
in MacPherson v. Buick Motor Co., 217 N.Y. 382, 311 N.E. 1050 
(19161, North Carolina has not joined the crowd." Oates v.  JAG, 
Inc., 66 N.C. App. a t  247, 311 S.E. 2d a t  371. The trial judge 
therefore should have granted the directed verdict a s  t o  plain- 
tiffs' negligence claim. 

Sullivan v. Smith, 56 N.C. App. 525, 289 S.E. 2d 870, disc. 
rev. denied, 306 N.C. 392, 294 S.E. 2d 220 (19821, which plaintiffs 
cite, did not address the issue of the extension of tort  liability in 
real property cases brought by subsequent purchasers. It there- 
fore is not controlling on that  issue. 
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We mention another serious defect in plaintiffs' claims, which 
the parties failed to raise on appeal. The plaintiffs' house was con- 
structed in 1972. Under the version of the statute of repose, G.S. 
1-50(5), effective from 1963 through 1981, all of plaintiffs' claims 
were barred in 1978. See Colony Hill Condominium I Association 
v. The Colony Company, 70 N.C. App. 390, 320 S.E. 2d 273 (1984). 

The motion for directed verdict as to plaintiffs' negligence 
claim thus should have been granted. 

We see no need to reach defendant's other contentions. 

Reversed. 

Judges MARTIN and PARKER concur. 

PERSON COUNTY EX REL. JENNIFER YVETTE LESTER v. MICHAEL 
HOLLOWAY 

No. 849SC994 

(Filed 21 May 1985) 

Bastards 1 10; Parent and Child 1 7- order of paternity-improper attack by mo- 
tion for blood grouping test 

Where the court entered a judgment of paternity pursuant to an affirma- 
tion of paternity signed by plaintiff mother and an acknowledgment of paterni- 
t y  signed by defendant, and defendant executed a sworn voluntary child 
support agreement, defendant could not thereafter attack the paternity judg- 
ment by a motion for a blood grouping test  in the course of a proceeding 
related solely to support. G.S. 110-132(a) and (b l  

APPEAL by plaintiff from Allen, Judge. Order entered 17 July 
1984 in District Court, PERSON County. Heard in the Court of Ap- 
peals 6 May 1985. 

Plaintiff appeals from an order, pursuant to G.S. 8-50.1 and 
G.S. 49-7, allowing a motion for a blood grouping test. 

Jackson & Hicks, by Thomas L. Fitzgerald, for plaintiff u p  
pellant. 

No brief filed for defendant appellee. 
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WHICHARD, Judge. 

The appeal is from an interlocutory order. In the exercise of 
our discretion we nevertheless consider i t  to  expedite decision in 
the public interest. 

Pursuant to an affirmation of paternity signed by plaintiff 
mother and an acknowledgment of paternity signed by defendant, 
on 27 August 1980 the court entered an Order of Paternity hav- 
ing the force and effect of a judgment. G.S. 110-132(a). On the 
same day defendant executed a sworn voluntary support agree- 
ment consenting to pay $100 per month toward the support of his 
minor child. On 4 September 1980 the court entered an order, 
which had the force and effect of a court order of support, approv- 
ing this agreement. G.S. 110-133. 

For failure t o  make payments when due, on 31 January 1984 
defendant was ordered to appear and show cause why he should 
not be held in contempt. In response defendant moved for a blood 
grouping test,  which motion the court granted on 17 July 1984. 
Defendant thus attempts to attack a paternity judgment in the 
course of a subsequent proceeding related solely to support. This 
he may not do. G.S. 110-132(b). 

In Beaufort County v. Hopkins, 62 N.C. App. 321, 323, 302 
S.E. 2d 662, 663 (1983) this Court stated, 

[A] voluntary support agreement may, upon motion and a 
showing of changed circumstances, be modified or vacated a t  
any time. [Citations omitted.] I t  cannot, however, be modified 
or  vacated on the basis of relitigation, in a proceeding related 
solely to  the order for support, of the  paternity issue. That 
issue is res  judicata and 'shall not be reconsidered by the 
court' in such a proceeding. 

See also Durham County v. Riggsbee, 56 N.C. App. 744, 289 S.E. 
2d 579 (1982). 

The order is thus vacated and the cause remanded for fur- 
ther  proceedings on the order to appear and show cause for fail- 
ure to comply with the support order. 
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Vacated and remanded. 

Chief Judge HEDRICK and Judge WEBB concur. 

DIANNE HOLLEY, INDIVIDUALLY. GREG L. HINSHAW, GUARDIAN OF THE ESTATE 
OF ERVIN L E E  HOLLEY AND DIANNE HOLLEY, GUARDIAN OF THE PERSON 

OF ERVIN L E E  HOLLEY V. BURROUGHS WELLCOME CO., A NORTH 
CAROLINA CORPORATION AND AYERST LABORATORIES: A DIVISION OF 

AMERICAN HOME PRODUCTS CORPORATION 

No. 8414SC671 

(Filed 4 June  1985) 

1. Rules of Civil Procedure $3 56; Sales @ 24- drug manufacturers-warnings on 
package inserts-doctor interested witness-summary judgment improper 

Summary judgment was improperly granted for defendant d rug  manufac- 
tu re rs  in a n  action based on allegedly inadequate package inserts  and promo- 
tional l i terature for drugs used in anesthesiology where defendants supported 
their  motions with t h e  deposition testimony of t h e  administering physician 
tha t  he had not relied on defendants' package inserts  o r  promotional 
literature. Although t h e  doctor was not a party to  the  action, he was an in- 
terested witness in that  t h e  extent  of his reliance on defendants' information 
was within his personal knowledge and, a malpractice suit against him having 
been settled, i t  was obviously within his interest to  testify tha t  his knowledge 
of malignant hyperthermia and the  dangers posed by defendants' products 
came from years of professional training and experience and not from defend- 
ants'  package inserts o r  professional journal advertisements. His testimony 
was inherently suspect, and defendants did not carry their  burden of disprov- 
ing any of plaintiffs' essential allegations. G.S. 1A-1, Rule 56(e). 

2. Negligence @ 29.2- action against drug manufacturers-inadequate warnings 
-nurse anesthetist foreseeable user of products 

Summary judgment for defendant d rug  manufacturer was improper in an 
action based on allegedly inadequate package inserts and promotional informa- 
tion for drugs used in anesthesia where defendants relied on deposition 
testimony tha t  t h e  doctor who ordered the  medication did not rely on defend- 
ants'  inserts  o r  information but  the  customary practice was t h a t  t h e  monitor- 
ing and maintenance of anesthetized patients was the  responsibility of a 
trained anesthetist under t h e  supervision of an anesthesiologist. Plaintiffs 
clearly raised a question of fact regarding the  adequacy of defendants' warn- 
ings or  promotional information a s  to  t h e  nurse anesthetist. 

3. Negligence @ 29.3- inadequate warnings by drug manufacturers-question of 
proximate cause - summary judgment improper 

Summary judgment for defendant d rug  manufacturers was improper 
where plaintiffs alleged t h a t  defendants' package inserts and promotional 
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literature did not provide adequate warnings and the doctor who administered 
the drugs testified that he relied on his own expertise rather than defendants' 
information. The doctor was an interested witness and his reliance on his own 
expertise was not conclusively established by his testimony; thus there was a 
question of fact as to  the  proximate cause of the injury. 

4. Rules of Civil Procedure S 8.1- detailed complaint-stricken for failure to in- 
clude short and plain statement of facts-no prejudicial error 

There was no prejudicial error from the court's striking of plaintiffs' 
detailed complaint on the grounds that i t  did not contain a short and plain 
statement of the facts. G.S. 1A-1, Rule 8, prescribes the minimum information 
a pleading must contain; i t  does not require that a complaint contain only a 
"short and plain statement." However, because plaintiffs' redrafted complaint 
put all the essential elements before the court and the next procedural step is 
a trial, detailed pleadings would be of no help to plaintiffs and the trial court's 
ruling will not be disturbed. 

Judge ARNOLD dissenting. 

APPEAL by plaintiffs from Johnson, Judge. Judgment entered 
17 November 1983 in Superior Court, DURHAM County. Heard in 
the Court of Appeals 12 February 1985. 

This is a civil action in which plaintiffs seek damages from 
defendants for injuries to Ervin Lee Holley allegedly resulting 
from defendants' negligence with respect to the marketing and 
promotion of their products. 

Plaintiffs' ward, Ervin Lee Holley, was admitted to Duke 
University Medical Center (Duke) for surgery on his knee. He had 
injured his knee while working. Holley was 21 years old and gen- 
erally in good health. During the 6 April 1976 operation, problems 
developed that resulted in severe and irreversible brain damage 
to Holley. 

On 31 December 1980, plaintiffs, Holley's guardians, filed a 
complaint against defendant pharmaceutical companies seeking 
punitive and compensatory damages in excess of $10,000. The 
original complaint takes up 23 pages of the record on appeal and 
contains a detailed and highly technical account of the sequence of 
events that resulted in Holley's injury. The complaint was based 
in part on the affidavit of Dr. Claude T. Moorman. Together, they 
may be summarized as  follows: 

Mr. Holley's injury was due to hypoxia, or oxygen depriva- 
tion, that resulted from malignant hyperthermia. Malignant 
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hyperthermia is a condition in which the body's temperature is 
elevated, causing an increase in the level of blood acidity and a 
corresponding decrease in the body's ability to supply oxygen to 
vital organs, including the heart and brain. Malignant hyperther- 
mia is a condition associated with anesthesia; i t  can be caused by 
use of the general anesthetic known as halothane, manufactured 
by defendant Ayerst Laboratories and marketed by defendant 
American Home Products under the name of Fluothane. Suc- 
cinylcholine chloride, a muscle relaxant manufactured and mar- 
keted by defendant Burroughs Wellcome under the trade name 
Anectine, also causes malignant hyperthermia and can aggravate 
an existing condition. 

Anesthesia was induced in Ernest Lee Holley by administer- 
ing sodium thiopental intravenously and was maintained by hav- 
ing him breathe a mixture of oxygen, nitrous oxide and Fluothane 
through a face mask. Dr. Donald Hooper was a staff anesthesiolo- 
gist a t  Duke who prescribed Holley's anesthesia. Under his super- 
vision, anesthesia was induced and maintained by Elizabeth 
Evans, a nurse anesthetist at  Duke. During the next hour, nurse 
Evans noted a constant increase in blood pressure and heart rate 
and began to experience difficulty maintaining proper ventilation 
of Holley with the face mask. She summoned Dr. Hooper, who di- 
agnosed bronchospasm and directed Nurse Evans to use a 
tracheal tube instead of the face mask. In order to relax Holley's 
constricted throat muscles and allow for easy insertion of the 
tube, Nurse Evans was directed by Dr. Hooper to give Holley 
Anectine intravenously. Rather than relaxing, however, Holley's 
muscles constricted further, making his jaw difficult to open. 
Again a t  Dr. Hooper's direction, a second dose of Anectine was 
administered. Mr. Holley then went into cardiac arrest and 
several minutes were required to resuscitate him. 

According to the complaint and supporting affidavit of Dr. 
Moorman, Holley's increased heart rate, blood pressure and 
muscle rigidity are classic symptoms of developing malignant 
hyperthermia. Holley's body temperature was not taken. These 
symptoms apparently were not recognized for what they were by 
Nurse Evans or Dr. Hooper, who misdiagnosed the condition. 
When the first dose of Anectine aggravated Holley's condition, 
malignant hyperthermia was still not diagnosed. The second dose 
of Anectine further aggravated Holley's already hypoxic condi- 
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tion, causing his cardiac arrest. During the several minutes that 
were required to restore Holley's cardiac and respiratory func- 
tions, his brain was deprived of oxygen and was damaged severe- 
ly and irreversibly. 

One of the keys to recognizing and treating malignant hyper- 
thermia, according to Dr. Moorman, is being aware of when the 
condition exists and recognizing the symptoms for what they are. 
Although Holley's anesthesia chart shows "a typical picture of in- 
creasing hypoxia," these indications apparently were not recog- 
nized as symptoms of malignant hyperthermia either by Nurse 
Evans or Dr. Hooper. As a consequence, Holley was not treated 
for malignant hyperthermia in time to prevent his injury. 

According to plaintiffs and Dr. Moorman, primary sources of 
awareness of the consequences and side effects of using phar- 
maceuticals are the package inserts that accompany the products, 
entries in the Physician's Desk Reference, a standard reference 
text in the medical profession, and promotional information found 
in advertisements and provided by product salesmen. With re- 
spect to defendants' products, none of these sources in Dr. Moor- 
man's opinion contained sufficient information or warnings to put 
an anesthesiologist or nurse anesthetist on notice of the possibili- 
ty  that the use of the products might induce or aggravate malig- 
nant hyperthermia in a patient. Dr. Moorman's affidavit lists five 
specific aspects in which the information then available on the 
products was lacking: 

1. There is no warning that these agents are triggering 
agents for malignant hyperthermia. 

2. There is no description of the early warning signs or 
progressing symptomatology of this condition which would 
alert an anesthetist or anesthesiologist to the rapid progres- 
sion of the full-blown condition. 

3. There are no suggestions as to a treatment regimen 
which would reverse the devastating effects of this reaction. 

4. There is no warning that when suspected reactions to 
either one of these agents occurs, the continuing use of these 
agents in conjunction or as sole agents is absolutely contrain- 
dicated. 
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5. There is no warning a s  to  other contraindicated drugs 
once this condition has developed such as  the  contraindica- 
tion of the  use of calcium which was utilized during resuscita- 
tion of this patient and could have aggravated the  effects of 
the malignant hyperthermia. [Emphasis in original.] 

Plaintiffs' complaint essentially sets  forth the following theory of 
defendants' liability for the injury to  E. L. Holley: (1) Defendants 
knew the dangers involved in the use of their products, specifical- 
ly that  their use could induce and aggravate malignant hyperther- 
mia; (2) defendants actively marketed their products through 
advertisements, direct mailings of promotional literature, and 
direct solicitations by sales people; (3) defendants provided inade- 
quate warnings regarding the  known propensity of their products 
to  cause malignant hyperthermia in some patients; (4) defendants 
had a duty to  warn potential users of these dangers; and (5) the 
injury to  E. L. Holley could have been prevented by adequate 
warnings. 

Defendants moved to  dismiss the complaint for failure t o  
s tate  a claim for relief and to  strike the complaint on the grounds 
that  it did not contain a short and plain statement of the  facts. 
The motions t o  strike were allowed on 27 April 1981. Plaintiffs 
filed a new and much shorter complaint on 28 May 1981, alleging 
the  same theory of liability. Defendants answered, denying the 
material allegations of the  complaint. 

Though the details a re  not clear from the record, plaintiffs 
also sued Duke and Dr. Hooper for malpractice in connection with 
the  injury. That action was settled prior to  trial. 

In June of 1983, defendants moved for summary judgment 
and supported their motions with affidavits and the deposition of 
Dr. Hooper. The affidavits concerned the  marketing practices of 
defendants and the warnings provided by defendants regarding 
the  use of their products. In his deposition, Dr. Hooper denied 
relying on any of the  information made available by defendants 
through advertisements, representations by sales people, the 
Physicians' Desk Reference or package inserts regarding the use 
and possible dangers of their products. Dr. Hooper also denied 
that  Holley's injury had been caused by malignant hyperthermia. 
Plaintiffs responded with the affidavit of a pharmacologist that 
supported the claims made in the complaint. On 17 November 
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1983, the trial court entered summary judgment for defendants. 
Plaintiffs appealed. 

McCain and Essen, by Grover C. McCain, Jr., for plaintiff-up- 
pellants. 

Newsom, Graham, Hedriclc, Bryson, Kennon and Faison, by 
E. C. Bryson, Jr., and Joel M. Craig, for defendant-appellee Amer- 
ican Home Products Corporation. 

Teague, Campbell, Conely and Dennis, by C. Woodrow 
Teague and Richard B. Conely for defendant-appellee Burroughs 
We llcome. 

EAGLES, Judge. 

Plaintiffs contend that it was error to allow defendants' mo- 
tions for summary judgment because genuine issues of fact exist 
that  must be submitted to  the jury. We agree. 

Plaintiffs' specific contentions are (1) that there is an issue of 
fact as to the credibility of defendants' deposition witness, Dr. 
Hooper, that presents a jury question; (2) that Dr. Hooper was not 
the only person whose failure to recognize the symptoms of malig- 
nant hyperthermia was critical to the treatment of E. L. Holley; 
and (3) that there is a factual question as to the causal relation- 
ship between defendants' alleged failure to provide adequate 
warnings and the injury. If any of these specific contentions is 
valid, the court's entry of summary judgment for defendants was 
error. 

Our courts have often enunciated the principles governing 
summary judgment. They are well established in our law. "The 
party moving for summary judgment has the burden of establish- 
ing the lack of any triable issue of fact. His papers are carefully 
scrutinized and all inferences are resolved against him. . . . The 
court should never resolve an issue of fact." Kidd v. Early, 289 
N.C. 343, 352, 222 S.E. 2d 392, 399 (1976). See also Caldwell v. 
Deese, 288 N.C. 375, 218 S.E. 2d 379 (1975); Kessing v. Mortgage 
Co., 278 N.C. 523, 180 S.E. 2d 823 (1971). Ordinarily, summary 
judgment is not appropriate in negligence actions because the 
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right of recovery usually depends on the application of the 
reasonable person standard of care. Only the jury, under instruc- 
tions from the court, may apply that standard. Moore v. Field- 
crest Mills, 296 N.C. 467,251 S.E. 2d 419 (1979); Page v. Sloan, 281 
N.C. 697, 190 S.E. 2d 189 (1972). See generally, 11 N.C. Index 3d, 
Rules of Civil Procedure Sections 56-56.7 (1978 and Supp. 1984). 

North Carolina does not recognize strict liability in products 
liability actions. Smith v .  Fiber Corp., 300 N.C. 669, 268 S.E. 2d 
504 (1980); McCollum v. Grove Manufacturing Co., 58 N.C. App. 
283, 293 S.E. 2d 632 (19821, affirmed per curium, 307 N.C. 695,300 
S.E. 2d 374 (1983); Wilson Brothers v .  Mobil Oil, 63 N.C. App. 334, 
305 S.E. 2d 40, disc. rev. denied, 309 N.C. 634, 308 S.E. 2d 718 
(1983). Therefore, whether defendants can be held liable in this 
case must be determined in accordance with ordinary negligence 
principles. McCollum, Wilson, both supra. In order to establish a 
prima facie case of negligence on a products liability action, a par- 
ty  must show, "(1) evidence of a standard of care owed by the 
reasonably prudent person in similar circumstances; (2) breach of 
that standard of care; (3) injury caused directly or proximately by 
the breach, and; (4) loss because of the injury." City of 
Thomasville v .  Lease-Afex, Inc., 300 N.C. 651, 656, 268 S.E. 2d 
190, 194 (1980); McCollum, supra 

[I] Here, the standard of care or duty allegedly owed by defend- 
ants to E. L. Holley was to warn the personnel responsible for his 
anesthesia of the risk that the use of their products to induce 
anesthesia could cause malignant hyperthermia and to provide in- 
formation to the responsible personnel concerning how to recog- 
nize and treat the condition. The breach of that duty alleged by 
plaintiffs is that the warnings and information provided by de- 
fendants were inadequate. This breach allegedly resulted in 
Holley's malignant hyperthermia going undetected until it was 
too late to prevent the injury. Though i t  is not stated in defend- 
ants' motions or in the trial court's order, i t  is clear from the 
documents supporting their motions that defendants were at- 
tempting to defeat plaintiffs' allegation that the breach caused 
the injury. This, a t  least, is the issue argued on appeal. 

Defendants' strategy is clear: if they can establish that Dr. 
Hooper did not rely on the information provided by defendants 
with respect to their products, the question of whether the warn- 
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ings were adequate would be irrelevant and plaintiffs' allegations 
regarding proximate cause would be defeated. Though we have 
found no North Carolina cases on point, the principles of ordinary 
negligence and decisions from other jurisdictions seem to justify 
this strategy. E.g., Oppenheimer v. Sterling Drug, Inc., 7 Ohio 
App. 2d 103, 219 N.E. 2d 54 (1964); Ball v. Mallinckrodt Chemical 
Works, 53 Tenn. App. 218, 381 S.W. 2d 563, 19 A.L.R. 3d 813 
(1964). 

Defendants supported their motions with several affidavits 
but relied primarily on the deposition of Dr. Hooper. Dr. Hooper 
testified that he was aware of the information available regarding 
the propensity of defendants' products to cause malignant hyper- 
thermia but that he neither read nor relied on it. Rather, Dr. 
Hooper testified that his specialty involved a detailed awareness 
of the very information that plaintiffs claim defendants failed to 
provide: (1) that Fluothane and Anectine could cause malignant 
hyperthermia and (2) how to recognize and treat the condition. Dr. 
Hooper testified that he had set up a t  Duke a malignant hyper- 
thermia awareness program that included a kit in each operating 
room and a protocol for dealing with the condition. Dr. Hooper 
further testified that he did not think that E. L. Holley had 
developed malignant hyperthermia. The effect of Dr. Hooper's 
testimony was that his knowledge of the causes, symptoms, ef- 
fects and treatment of malignant hyperthermia was so sophisti- 
cated that he did not need to, and in fact did not, rely on the 
allegedly inadequate information provided by defendants relating 
to the use and possible adverse effects of their products. 

If Dr. Hooper's lack of reliance could be proved, the key ele- 
ment of proximate cause in plaintiffs' prima facie case would be 
defeated. The threshold question is whether defendants' forecast 
of the evidence is sufficient to establish that Dr. Hooper did not 
rely on defendants' package inserts or promotional materials con- 
cerning the use of their products. Plaintiffs contend that Dr. 
Hooper's deposition testimony is the only evidence tending to 
show that he did not rely on defendants' information and that it is 
suspect because Dr. Hooper is an interested witness. We agree. 

G.S. 1A-1, Rule 56(e), provides as follows: 

When a motion for summary judgment is made and sup- 
ported as provided in this rule, an adverse party may not 
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rest upon the mere allegations or denials of his pleading, but 
his response, supported by affidavits or as  otherwise provid- 
ed in this rule must set  forth specific facts showing that 
there is a genuine issue for trial. 

Witness credibility is ordinarily a jury question. On a motion for 
summary judgment, however, the judge may determine that a 
deposition witness is credible as  a matter of law where only la- 
tent  doubts exist as  t o  the witness's credibility and the opposing 
party fails to go beyond his pleadings in opposing the motion. 
Conner v. Spanish Inns Charlotte, Inc., 294 N.C. 661, 242 S.E. 2d 
785 (1978); Kidd v. Early, supra. In North Carolina, the mere fact 
that  a witness has an interest in a case is not sufficient by itself 
to  render his deposition testimony inherently suspect for pur- 
poses of summary judgment. Taylor v. City of Raleigh, 290 N.C. 
608. 227 S.E. 2d 576 (1976). In order for the testimony of an in- 
terested witness t o  be inherently suspect, it must concern facts 
peculiarly within the knowledge of the witness. Carson v. Sutton, 
35 N.C. App. 720, 242 S.E. 2d 535 (1978). 

In our opinion, Dr. Hooper's deposition testimony was subject 
to more than latent doubt as  to its credibility. Dr. Hooper is not a 
party to  this action. He was, however, the physician responsible 
for anesthetizing E. L. Holley and was a named defendant along 
with Duke in a malpractice action filed by plaintiffs based on the 
injury to E. L. Holley. That action was settled prior t o  trial. 
Plaintiffs contend that  Dr. Hooper is interested because his repu- 
tation in the medical community could be adversely affected if he 
admitted that his own lack of knowledge may have contributed to 
Holley's injury. Obviously, it is in his interest, having settled the 
malpractice action, to testify that his knowledge of malignant 
hyperthermia and the dangers posed by defendants' products 
came from years of professional training and experience and not 
from defendants' package inserts or  professional journal adver- 
tisements. This interest is clearly inferable from the record. I t  is 
likewise clear that  Dr. Hooper's knowledge of malignant hyper- 
thermia and the extent of his reliance on defendants' warnings 
and other information are  matters that are entirely within his 
personal knowledge and impossible to verify independently from 
the record. 
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Construing the documents supporting and opposing defend- 
ants' motion for summary judgment in the light most favorable to 
the plaintiff, there is clearly sufficient evidence to permit the in- 
ference that Dr. Hooper was an interested witness and to raise 
more than a latent doubt as  to his credibility. Accordingly, the 
test  for determining whether testimony is inherently suspect is 
satisfied. The burden of disproving the testimony or impeaching 
its credibility was thus never shifted to plaintiffs and they were 
not required to go beyond their pleadings in order to defeat the 
motion. See Mace v. Bryant Construction Co., 48 N.C. App. 297, 
269 S.E. 2d 191 (1980). 

Defendants do not seriously contend either that Dr. Hooper 
was not interested or that certain key facts in his testimony were 
not matters of his personal knowledge. Rather, they argue that it 
is plaintiffs who must prove that Dr. Hooper relied on defendants' 
promotional literature and package inserts and that it is precisely 
because these facts are purely subjective and known only to Dr. 
Hooper that plaintiffs have failed to prove their case. This failure, 
they argue, entitles them to summary judgment. 

Defendants' argument is not persuasive. Stripped to  its 
essentials, this is a negligence action. As indicated above, plain- 
tiffs have made the necessary allegations. On their motion for 
summary judgment defendants failed to carry their burden of dis- 
proving any one of plaintiffs' essential allegations. Therefore, 
plaintiffs are not required to allege or prove anything else in 
order to  avoid summary judgment. Mace v. Bryant Construction 
Co., supra. Even so, however, we note that plaintiffs did come for- 
ward with the affidavit of Dr. James T. O'Donnell, a phar- 
macologist, that directly rebutted Dr. Hooper's deposition. With 
regard to the question of whether Dr. Hooper relied on defend- 
ants' warnings and promotional literature, we note parenthetical- 
ly that in jurisdictions following the rule of strict liability in 
actions like this one, Dr. Hooper's reliance would be irrelevant. 
See Annot., 53 A.L.R. 3d 239 (1973 and Supp. 1984). 

It is clear that Dr. Hooper's testimony is inherently suspect 
and not adequate to defeat plaintiffs' prima facie case. Because 
the deposition was the only evidence tending to show a lack of 
reliance on defendants' package inserts and promotional litera- 
ture, the court's entry of summary judgment was error. 
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[2] Even if Dr. Hooper's deposition testimony were not inherent- 
ly suspect, he is not the only person whose reliance on defend- 
ants' package inserts and promotional literature would affect 
defendants' liability to  plaintiffs. Ms. Evans, a Certified 
Registered Nurse Anesthetist, was left in charge of Holley's 
anesthesia after she had helped Dr. Hooper induce it. She noticed 
his symptoms, but did not recognize them as symptoms of malig- 
nant hyperthermia which, according to  plaintiffs' supporting af- 
fidavits, they clearly were. 

Though we have found no case that is directly on point, 
standard principles of negligence law dictate that Nurse Evans 
was a foreseeable user of defendants' products to  whom defend- 
ants' duty to  warn applied. Stegall v. Catawba Oil Co., 260 N.C. 
459, 133 S.E. 2d 138 (1963); Ziglar v. DuPont, 53 N.C. App. 147, 
280 S.E. 2d 510, disc. rev. denied, 304 N.C. 393, 285 S.E. 2d 838 
(1981); Davis v. Siloo, 47 N.C. App. 237, 267 S.E. 2d 354, disc. rev. 
denied, 301 N.C. 234, 283 S.E. 2d 131 (1980); Restatement (Second) 
of Torts, Section 401 (1965). See generally, Annot., 76 A.L.R. 2d 9 
(1961); 72 C.J.S. Supp. Products Liability Section 27 (1975). De- 
fendants argue that Nurse Evans' knowledge of malignant hyper- 
thermia is irrelevant because Mr. Holley's anesthesia was solely 
Dr. Hooper's responsibility. This argument is unpersuasive in the 
present context. 

Defendants' argument would be appropriate in cases like 
those they cite where a nurse only administered a medicine or 
treatment that had been prescribed by a physician but was other- 
wise not responsible for the patient's care. E.g., Reyes v. Wyeth 
Laboratories, 498 F .  2d 1264, cert. denied, 419 U.S. 1096, 95 S.Ct. 
687, 42 L.Ed. 2d 688 (5th Cir. 1974); Byrd v. Marion General 
Hospital, 202 N.C. 337, 162 S.E. 738 (1932). See generally, Annot., 
94 A.L.R. 3d 748 Section 4(a) (1979). In most medical malpractice 
actions, the same argument would insulate Nurse Evans from per- 
sonal liability under the doctrine of "captain of the ship" or 
respondeat superior. E.g., McCullough v. Bethany Medical Center, 
235 Kans. 732, 683 P. 2d 1258 (1984). See generally, 70 C.J.S. 
Physicians and Surgeons Section 54 (1951 and Supp. 1984). Their 
argument is not appropriate in actions like the present one for 
products liability. 



N.C.App.1 COURT OF APPEALS 747 

Holley v. Burroughs Wellcome Co. 

I t  appears to  be standard practice, however, that the mon- 
itoring and maintenance of anesthetized patients is the responsi- 
bility of a trained anesthetist, like Nurse Evans, acting under the 
supervision of an anesthesiologist, like Dr. Hooper. See Annot., 31 
A.L.R. 3d 1114 (1970 and Supp. 1984) and cases cited therein. Dr. 
Hooper's deposition indicates that this was the customary prac- 
tice at  Duke. Where this is the case, we believe that the rule an- 
nounced in Whitley v. Cubberly, 24 N.C. App. 204, 210 S.E. 2d 289 
(19741, that a pharmaceutical company was required to provide 
adequate warnings regarding its products to the "medical profes- 
sion," ought to apply as well to other health care professionals 
using the products. 

In a case that is nearly identical on its facts, even to the 
point of involving the Anectine and defendant Burroughs Well- 
come, the Georgia Court of Appeals held that "drug insert warn- 
ings adequate for the use of a professional trained in the 
administration of anesthesia" [emphasis added] were sufficient to 
discharge the manufacturer's duty to provide adequate warnings. 
Singleton v. Airco, 169 Ga. App. 662, 664-65, 314 S.E. 2d 680, 682 
(1984). It is clear from the court's language and the factual con- 
text of the case that the Singleton court meant for the duty to 
warn to apply not only to doctors but to trained anesthetists as 
well, despite dicta to the contrary. That approach is well-reasoned 
and appropriate to the facts before us. Liberally construed, plain- 
tiffs' complaint and supporting affidavits establish the proposition 
that Nurse Evans might have reacted to Holley's symptoms soon- 
er and more appropriately than she did, possibly avoiding injury, 
if she had been made aware of the propensity for defendants' 
products to cause and aggravate malignant hyperthermia and if 
she had known how to recognize and treat it. Since defendants 
present no rebuttal evidence on this issue, plaintiffs have clearly 
raised a question of fact regarding the adequacy of defendants' 
warnings and promotional information as to Nurse Evans. 

[3] We have noted that Dr. Hooper's deposition testimony does 
not defeat plaintiffs' allegation that the inadequate warnings 
caused E. L. Holley's injury. We hold that Dr. Hooper's reliance 
on his own expertise, because at  this stage of the proceedings it 
is not conclusively established, does not constitute an intervening 
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cause of the injury so a s  to  relieve defendants of liability. See 
Hester v .  Miller, 41 N.C. App. 509, 255 S.E. 2d 318, disc. rev. 
denied, 298 N.C. 296, 259 S.E. 2d 913 (1979). Thus, there is a ques- 
tion of fact as  to  the  proximate cause of Holley's injury. 

[4] Plaintiffs also assign as error the court's striking of their 
complaint on the apparent grounds that  the complaint did not con- 
tain a short and plain statement of the facts. We agree that  i t  
was error. Rule 8 of our Rules of Civil Procedure, G.S. 1A-1, pro- 
vides, in pertinent part: 

(a) Claims for rel ief . -A pleading which sets  forth a claim for 
relief, whether an original claim, counterclaim, crossclaim or 
third party claim shall contain 

(1) A short and plain statement of the claim sufficiently par- 
ticular to  give the court and the parties notice of the  transac- 
tions, . . . or occurrences intended t o  be proved showing that 
the  pleader is entitled to  relief. 

This rule prescribes the minimum information that  a pleading 
must contain; i t  does not require that  a complaint contain only a 
"short and plain statement." As our Supreme Court stated in Sut- 
ton v .  Duke, 277 N.C. 94, 176 S.E. 2d 161 (19701, " 'There is 
nothing in the rules to  prevent detailed pleading if the pleader 
deems i t  desirable."' Id. a t  105, 176 S.E. 2d a t  167, quoting 
Sizemore, General Scope and Philosophy of the New Rules, 5 
Wake Forest Intra. L. Rev. 1, 15 (1969). 

Rule 12(f) of our Rules of Civil Procedure permits a party to  
make motions to  strike on the grounds that  a pleading contains an 
"insufficient defense or any redundant, irrelevant, immaterial, im- 
pertinent or scandalous matter." Though lengthy, highly detailed 
and technical, plaintiffs' original complaint contains nothing that  
warranted striking i t  in i ts  entirety. Neither defendants' motions 
nor the  trial court's order indicate with particularity the offend- 
ing portions of the complaint. The complaint was clearly sufficient 
to put defendants on notice of the  claims against them, which is 
all that  G.S. 1A-1, Rule 8(a)(l) requires. 

Nevertheless, this error  was not prejudicial. The redrafted 
complaint puts the essential issues before the court. In light of 
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our reversal of the summary judgment, the next procedural step 
is a trial which is likely to be protracted and complex. While 
detailed pleadings may have aided plaintiffs up to this point, they 
would be of no help now. Accordingly, the trial court's ruling will 
not be disturbed. 

The trial court's order allowing defendants' motions for sum- 
mary judgment is reversed and the cause remanded for trial. 

Reversed and remanded. 

Judge PARKER concurs. 

Judge ARNOLD dissents. 

Judge ARNOLD dissenting. 

Plaintiffs claim that the package inserts and promotional 
literature provided by defendants for their drugs Fluothane and 
Anectine gave inadequate warnings of the dangers involved in 
their use, in particular, the risk that malignant hyperthermia 
might occur in certain individuals. Plaintiffs claim further that 
the defendants' failure to provide adequate warnings proximately 
caused injury to Ervin Lee Holley. Plaintiffs have presented af- 
fidavits supporting their assertions that the information in the 
package inserts and promotional literature was inadequate and 
that, if it had been adequate, it would have notified anesthesia 
personnel and Mr. Holley's injury would not have occurred. 

In response, defendants presented the deposition of Dr. Don- 
ald Hooper, the anesthesiologist in charge when Ervin Holley suf- 
fered injury. Dr. Hooper testified that he did not rely on package 
inserts when he administered Fluothane and Anectine to Mr. 
Holley. Rather, he testified that he had developed an extensive in- 
dependent knowledge of the symptoms and treatment of malig- 
nant hyperthermia as an adverse reaction to Anectine and 
Fluothane during his medical training as an anesthesiologist and 
through his reading of the medical literature. Indeed, he testified 
that  he had worked to design malignant hyperthermia kits to be 
used in the operating rooms a t  Duke Medical Center. Dr. 
Hooper's testimony suggests that he was in full knowledge of the 
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information that an expanded warning on the package inserts and 
promotional literature might provide. 

The evidence presented by plaintiffs does not contradict Dr. 
Hooper's testimony that he had independent knowledge of the re- 
lation between Fluothane and Anectine and malignant hyperther- 
mia and of the treatment to be used when a patient shows signs 
of developing the syndrome. Given that Dr. Hooper's testimony is 
undisputed, there is lacking the required element of proximate 
cause between the defendants' alleged failure to warn and Ervin 
Holley's injury. 

Plaintiffs allege, however, that Dr. Hooper was an interested 
witness and that his credibility should be determined by the jury. 
The majority agrees, finding that Dr. Hooper was not only an in- 
terested witness, but also one whose testimony was "inherently 
suspect." If Dr. Hooper was merely an interested witness, then 
under the rule of Kidd v. Early, 289 N.C. 343, 222 S.E. 2d 392 
(19761, a summary judgment still could be grounded on his testi- 
mony if the opposing party failed to produce materials supporting 
their opposition or to utilize Rule 56(f) or failed to  point to specific 
areas of impeachment or contradiction and summary judgment is 
otherwise appropriate, Kidd, 289 N.C. a t  370, 222 S.E. 2d a t  410. 

I do not agree, however, that Dr. Hooper was an interested 
witness. My review of the record does not indicate that he had 
any connection with the defendants or plaintiffs, pecuniary or 
otherwise, which would have given him an interest in the out- 
come of this case of significance in a court of law. Plaintiff asserts 
that Dr. Hooper feared that his professional reputation might be 
injured if he revealed that he was not aware of the risk of malig- 
nant hyperthermia connected with use of Fluothane and Anectine. 
Plaintiffs assertion is mere speculation. 

Moreover, Dr. Hooper's deposition contains no inherent con- 
tradictions, or other reason to doubt its truthfulness. Unlike an 
affidavit, the deposition did contain testimony under cross-exami- 
nation. Dr. Hooper's deposition is therefore not "inherently sus- 
pect," and presents no issue of fact for the jury. 

Dr. Hooper's testimony, then, would properly support sum- 
mary judgment on grounds of lack of proximate causation. 

The trial court's order should be affirmed. 
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IN THE MATTER OF: VANESSA ANN HUGHES, MINOR CHILD; RESPONDENT: 
ATHENA ROSS HUGHES 

No. 8429DC995 

(Filed 4 June 1985) 

1. Parent and Child @ 2.2- burns suffered by child-competency of doctor's testi- 
mony 

In an action to adjudicate a child as abused and neglected, a doctor's 
testimony further explaining his description of the size of a burn on the child's 
buttock and why it was of such irregular shape and of lesser degree than 
burns on the child's feet and his testimony describing the extreme pain caused 
by the burns and the normal reaction of a person exposed to such intense heat 
produced relevant facts and was properly admitted although such testimony 
did not come within the scope of the questions asked. 

2. Parent and Child 1 2.2- burns suffered by child-child abuse and neglect-suf- 
ficiency of evidence and findings 

Although respondent mother offered evidence that burns suffered by her 
child were accidental, testimony by an expert in pediatrics and the treatment 
of abused children and other evidence supported the trial court's findings that 
the burns were intentionally inflicted and that respondent inflicted them or 
allowed them to be inflicted, and these findings supported the trial court's con- 
clusions that the child was an abused and neglected juvenile who did not 
receive proper care from respondent and that the child should be placed in the 
custody of the county department of social services. 

APPEAL by respondent from Greenlee, Judge. Judgment en- 
tered 4 May 1984 in District Court, MCDOWELL County. Heard in 
the Court of Appeals 19 April 1985. 

This action is based on a juvenile petition seeking to place 
legal and physical custody of Vanessa Ann Hughes, minor child of 
respondent-appellant Athena Ross Hughes, in the McDowell Coun- 
ty Department of Social Services and to adjudicate the minor 
child a s  an abused and neglected juvenile a s  defined in G.S. 
7A-517(l)(a). 

The essential facts are: 

On the evening of 2 April 1984 the respondent, Athena 
Hughes, and her 23 month old daughter, Vanessa Ann Hughes, 
visited overnight with the respondent's friend Brenda Whitson. In 
addition to respondent and her daughter Vanessa, a t  the Whitson 
home that  night were Mrs. Whitson, her son Chad age nine, her 
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daughter Kelly age 3%-4 years, and a male friend of Mrs. Whit- 
son. 

On the  morning of 3 April 1984, Byron F. Alexander, a pro- 
tective services worker with the McDowell County Department of 
Social Services, was called to the McDowell Hospital. There he 
found the respondent, Vanessa and Mrs. Whitson. Mr. Alexander 
learned that  Vanessa was being treated for severe "stocking" 
type burns on both her feet. He questioned the respondent and 
Mrs. Whitson about how Vanessa had received the burns. The 
next day, Vanessa was transferred to Memorial Mission Hospital 
in Asheville and placed under the care of Dr. Fredrick Rector, Jr., 
a pediatrician. Based on the  referral by the McDowell Hospital, a 
juvenile petition was filed by the  McDowell County Department 
of Social Services on 3 April 1984 and served on the respondent. 

A t  the 4 May 1984 hearing, Dr. Rector was qualified and 
testified a s  an expert in the field of pediatrics and treatment of 
abused children. He stated that  Vanessa had received extremely 
deep second and third degree burns of a "stocking" type, covering 
her feet and extending approximately six inches up her legs. The 
burns were uniform in nature and of equal depth, except for the 
soles of her feet. Vanessa also sustained first and second degree 
burns in a small area on her buttock. There was no other evi- 
dence of any other burns on the child's body. Dr. Rector also tes- 
tified that  some skin grafts had already been performed, more 
grafts would be required in the  future and the severe burns to 
the feet would leave permanent scars. 

In Dr. Rector's opinion the burns were "non-accidental." He 
gave several reasons for this opinion, some of which the trial 
court included in its findings of fact: the burns were very neat 
burns, uniform in nature and of equal depth; there were no splash 
marks on her body which indicated that Vanessa had not splashed 
or  thrashed about in the water; bath water hot enough to deliver 
the degree of burns received by Vanessa would be hot enough to 
leave first degree burns in areas where splash marks occurred, 
had there been any; the type of burns Vanessa received would be 
extremely painful and the normal reaction of a child exposed to 
such hot water would be to escape, churning up the water in the 
process; the burns were consistent with a child standing flat 
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footed in a tub filled with approximately six inches of hot water, 
without enough movement by the child to create splash marks. 

Dr. Rector also testified that he had numerous experiences 
with children who received burns, both accidental and non- 
accidental. In his opinion, Vanessa's behavior and reaction to 
hospital personnel during the first ten days following her injuries 
were consistent with a child who had received intentional burns, 
in that  the child "appeared to withdraw into a shell." 

The respondent's evidence tended to show that on the night 
of 2 April 1984 she went to bed a t  approximately 12:OO a.m. after 
consuming two beers. She was not intoxicated. She slept in a king 
size bed with Vanessa in Brenda Whitson's bedroom. Mrs. Whit- 
son came to bed later and the three individuals occupied the same 
bed for the night. The respondent testified that she did not 
awaken until the next morning when Mrs. Whitson woke her up 
and showed her the burns on Vanessa's feet. The respondent 
testified that she never heard water running or any screams from 
Vanessa. She also testified that Vanessa is capable of climbing 
into a bathtub by herself and has done so frequently in the past. 
The respondent testified that Vanessa cries softly and she has 
never heard Vanessa scream, even when she is hurt. 

Mrs. Brenda Whitson testified that on the night of 2 April 
1984 she slept in the same bed with the respondent and Vanessa. 
Frankie Smith, her male house guest, slept on the couch in the 
living room. When she woke up the morning of 3 April she helped 
her son Chad get ready for school. Vanessa, Kelly (Mrs. Whitson's 
daughter) and the respondent were still asleep. After Chad left 
for school, Mrs. Whitson laid down on the couch, half asleep. She 
next heard water running and Vanessa crying. Mrs. Whitson tes- 
tified that  Vanessa's cry was not a hurting cry or a scream and 
that i t  came from the bathroom. Minutes later, Mrs. Whitson 
went down the hall to the bathroom. She saw washcloths in the 
tub, a towel on the back of the toilet and approximately six inches 
of water in the bathtub. The water was hot. Kelly and Vanessa 
were in Kelly's bedroom. Vanessa was crying. Mrs. Whitson woke 
the respondent up and together they took Vanessa to the hos- 
pital. 

Mrs. Whitson's bedroom is adjacent to the bathroom. A wall 
of standard thickness separates Mrs. Whitson's bedroom from the 



754 COURT OF APPEALS [74 

In re Hughes 

bathroom. The distance from the bed in which the respondent 
slept and the bathtub is approximately seven to ten feet. 

On 6 April 1984, a social worker and a deputy sheriff went to 
the Whitson home and ran hot water into the bathtub to a depth 
of 6 inches. It took approximately six and a half minutes to reach 
that level. Upon reaching six inches depth, the temperature of the 
water was 136 degrees, cooling after five minutes to approximate- 
ly 134 degrees. The tub was measured a t  fourteen-and-a-half 
inches tall and four-and-a-half inches thick. The noise of the water 
running into the bathtub could be heard plainly from Mrs. Whit- 
son's bedroom through the bathroom wall. 

Stephen R. Little, for respondent-appellant. 

Goldsmith and Goldsmith, by James W. Goldsmith, for peti- 
tioner-appe llee. 

EAGLES, Judge. 

[I] The respondent first assigns as error the trial judge's denial 
of respondent's motions to strike certain testimony of Dr. Rector. 
Respondent contends that on two occasions Dr. Rector's testi- 
mony was not responsive to the questions asked. We disagree. 

On re-cross examination by respondent's attorney Dr. Rector 
was asked to  describe the size of the burn on the child's buttock. 
Dr. Rector described the size as "irregular" and "easily covered 
by a napkin." He then testified that the type of burn he was 
referring to "could conceivably be consistent with somebody be- 
ing lowered into the water and lifting up their feet to  avoid ther- 
mal injury and the buttock being burned and then the response to 
the buttock being burned the feet would immediately extend in- 
stead." 

The respondent contends that the first part of Dr. Rector's 
response to the question was appropriately responsive but that 
the additional testimony went beyond the scope of the question 
asked into matters not solicited by the question and contained 
testimony of pure conjecture and speculation. 

Dr. Rector was also asked to give his opinion, based upon his 
observation of similar injuries, as to how long a splash mark 
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would remain on someone's leg or arm. Dr. Rector responded that  
he felt that  water hot enough to deliver the depth of burn re- 
ceived by Vanessa would also leave first degree burns on the skin 
superficially where splash marks occurred. Dr. Rector then 
stated: 

I think it's very important to understand that  this is a big 
time burn. This is incredible pain, this is nothing that  this 
child is going to  rationally think about. She's not going to  get 
in this tub  by whatever mechanism is postulated and say, 
hey, this is hot, I think I'm going to  get out. The moment her 
foot hits that  hot water-bam-every reflex in her body is t o  
scramble out of that bathtub . . . as fast as  humanly possible 
and therein lies why I feel the way I do. This . . . is a primi- 
tive reflex. A reflex that  even new born babies have. It takes 
no intelligence or rational thought to remove yourself from 
hot water or  hot anything. You touch a hot pipe, you recoil 
back, fast. This isn't something, well, how am I going to get 
out, what is the best mechanism to get out. She's not going 
to think about that,  she's just going to scramble for every- 
thing she's worth. And while she's being burned she's going 
to  churn the  water something fierce. 

Again, the respondent contends that Dr. Rector's testimony 
went beyond answering the question and that  his response de- 
scribing the reflex action was made without foundation and con- 
stituted broad generalizations. 

Whether an answer is responsive to  a question is not the 
ultimate test  on a motion to  strike. If an unresponsive an- 
swer produces irrelevant facts, they may and should be 
stricken. . . . However, if the answers bring forth relevant 
facts, they are  nonetheless admissible [although] they are  not 
specifically asked for or go beyond the scope of the question. 

State v. Ferguson, 280 N.C. 95, 98, 185 S.E. 2d 119, 122 (1971). If 
an answer s tates  relevant and admissible evidence, i t  need not be 
stricken merely because i t  was not responsive to  the  question. 
State v. Morgan, 299 N.C. 191, 206, 261 S.E. 2d 827, 836, cert. 
denied, 446 U.S. 986 (1980). 

The description of the manner in which the burns on the 
child's buttock could have been received was a relevant subject of 



756 COURT OF APPEALS [74 

In re Hughes 

inquiry a t  the hearing. The answer given by Dr. Rector was in 
further explanation of his description of the size of the burn and 
why i t  was of such irregular shape and of lesser degree. Dr. Rec- 
tor's description of the extreme pain caused by the burns and the 
normal reaction of a person exposed to such intense heat were 
also relevant subjects of inquiry a t  the hearing. These responses, 
while not within the scope of the questions asked, produced rele- 
vant facts and were within the expertise of the witness. 

Accordingly, we hold that  the trial judge did not e r r  in deny- 
ing respondent's motions to  strike. 

[2] The respondent next assigns as  error the court's denial of 
respondent's motions to dismiss the petition made a t  the close of 
the petitioner's evidence and a t  the close of all the evidence. We 
find no error. 

In a non-jury trial when a motion to dismiss pursuant t o  G.S. 
1A-1, Rule 41(b) is made, the judge becomes both judge and jury. 
He must consider and weigh all competent evidence before him. 
He passes on the credibility of the witnesses and determines the 
weight to be accorded their testimony. Dealer Specialties, Inc. v. 
Housing Services, 305 N.C. 633, 640, 291 S.E. 2d 137, 141 (1982). 
He evaluates the evidence "without limitations as  to the infer- 
ences which the court must indulge in favor of the plaintiffs evi- 
dence on a similar motion for a directed verdict in a jury case." 
Bryant v. Kelly, 10 N.C. App. 208, 213, 178 S.E. 2d 113,116 (19701, 
rev'd on other grounds, 279 N.C. 123, 181 S.E. 2d 438 (1971). 

We have examined the record and find that  the trial court 
was correct and that petitioner's evidence was sufficient to over- 
come respondent's motion to  dismiss a t  the close of the petition- 
er's evidence. 

In a bench trial, there is little point to a motion to dismiss at  
the close of all the evidence, since a t  that point in trial the judge 
will decide the facts in any event. When the judge decides the 
case, either on a motion for dismissal or a t  the close of all the 
evidence, he must make findings of fact and separate conclusions 
of law. These findings aid the appellate courts in understanding 
the  trial court's basis for its decision. Helms v. Rea, 282 N.C. 610, 
619, 194 S.E. 2d 1, 7 (1973). Where the trial court as  trier of fact 
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has found the facts specifically, these findings are  conclusive on 
appeal if supported by competent evidence, even though there is 
evidence which could support a contrary finding. Bryant v. Kelly, 
supra. 

The respondent presented evidence through testimony of 
both the respondent and Brenda Whitson that  they were the only 
two adults in the house when the injuries occurred. Both wit- 
nesses maintained that Vanessa's injuries occurred while the re- 
spondent was asleep and while the children were playing together 
in the bathroom. 

The trial judge, acting a s  t r ier  of fact, weighing the compe- 
tent  evidence and passing on the credibility of the witnesses, 
found that Dr. Rector's testimony was credible and accepted his 
testimony in full. The trial judge also found that the injuries were 
intentionally inflicted and that  the respondent inflicted them or 
allowed them to be inflicted on her child. Despite the respond- 
ent's evidence that the injuries t o  Vanessa were accidental, the 
record contains plenary evidence t o  support the trial court's find- 
ings. Since the trial court's findings are  clearly supported by the 
evidence, they are  binding on appeal. 

I11 

The respondent next assigns a s  error  the denominating of 
certain points as  findings of fact which the respondent contends 
are  conclusions of law not supported by proper findings of fact or 
clear, cogent and convincing evidence. We find no error. 

The respondent assigns as  error the following findings of fact 
in the trial judge's order: 

Finding 8(b). There were no splash marks on the child's body, 
indicating that there had been no splashing or thrashing in 
the  water by the child when the burns were received. 

Finding 8(c). Bath water hot enough to deliver the depth of 
burns observed upon Vanessa Ann Hughes would be hot 
enough to leave a first degree burn in areas where splash 
marks occurred, had there been any. 

Finding 8(d). Second and third degree burns of the type 
received by Vanessa Ann Hughes would be extremely pain- 
ful, and the normal reaction of a child would be t ry  to  remove 
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itself from the hot water, churning up the water in the proc- 
ess, and also to scream loudly. 

Finding 8(g). Dr. Rector has had numerous experiences in car- 
ing for children who have received burns through both ac- 
cidental and non-accidental means, and the reactions of the 
child, Vanessa Ann Hughes, to  hospital personnel for the first 
ten to eleven days following her injuries were consistent 
with the behavior of a child who has received intentional 
burns, in that said child appeared to withdraw into a "shell." 

Finding 8(h). The history given to Dr. Rector of how the child 
received the burns in an accidental manner was not consist- 
ent with the injuries observed as stated above. 

Finding 16. The testimony of Athena Hughes and Brenda 
Whitson to the effect that the burns sustained by Vanessa 
Hughes occurred accidentally was not credible. By their 
"stocking" nature, the injuries could not reasonably have 
been caused accidentally either by the child herself, or with 
the assistance of Kelly Whitson, a child of similar height and 
weight. Further, it is not credible or believable that Vanessa 
Ann Hughes, after receiving burns of such a serious nature, 
would not have cried or screamed so loudly that  her mother, 
the respondent, would be awakened in her adjoining room by 
either the screams or the loudly running water. Moreover, 
had these injuries been inflicted upon Vanessa Ann Hughes 
by Brenda Whitson, respondent would have known such in- 
juries were being inflicted due to the screams of the child 
and Mrs. Hughes' close proximity to the place where the in- 
juries were received; yet respondent denied any awareness 
of the injuries a t  the time they were inflicted. 

Finding 17. The injuries received by Vanessa Ann Hughes on 
April 3, 1984, were intentionally inflicted upon her, and said 
injuries caused a substantial risk of disfigurement, impair- 
ment of physical health, and loss of function of a bodily 
organ, her skin, necessitating skin grafts. 

Finding 18. Athena Hughes inflicted or allowed to be inflicted 
the burns received by Vanessa Ann Hughes on April 3, 1984. 

On appeal when a trial court's order is reviewed as  not being 
supported by the evidence, we look a t  the evidence to see if there 



N.C.App.1 COURT OF APPEALS 759 

In re Hughes 

is clear, cogent and convincing competent evidence to support the 
findings. In  R e  Allen, 58 N.C. App. 322, 325, 293 S.E. 2d 607, 609 
(1982). If there is competent evidence, the findings of the trial 
court a re  binding on appeal. In Re  Smith, 56 N.C. App. 142, 149, 
287 S.E. 2d 440, 444, cert. denied, 306 N.C. 385, 294 S.E. 2d 212 
(1982). They are  conclusive on appeal even though the evidence 
might support a finding to the contrary. Knutton v. Cofield, 273 
N.C. 355, 359, 160 S.E. 2d 29, 33 (1968). The trial judge determines 
the weight to be given the testimony and the reasonable in- 
ferences to be drawn therefrom. If a different inference may be 
drawn from the evidence, he alone determines which inferences to 
draw and which to reject. Knutton v. Cofield, supra. 

We have reviewed the record and we find that  these findings 
are supported by ample clear, cogent and convincing evidence in 
the form of testimony from DSS social workers and the expert 
testimony of Dr. Rector. The evidence did raise conflicting infer- 
ences as  t o  the  cause of Vanessa's injuries. The trial judge 
weighed the conflicting inferences and determined that  Vanessa's 
injuries were the result of non-accidental means and that  the in- 
juries were "intentionally inflicted upon her." By so finding, the 
judge rejected opposing inferences that  the burns were received 
accidentally. Since the evidence supports the findings and the 
findings support the judgment, they are conclusive on appeal. 

The respondent's remaining two assignments of error were 
directed to the trial court's conclusions of law and the  entry of 
the order. We find no error. 

In the case at  hand, the trial court based its order placing 
Vanessa Ann Hughes in the legal and physical custody of the Mc- 
Dowel1 County Department of Social Services on its conclusion, as  
a matter of law, that  (1) on or about 3 April 1984 Vanessa Hughes 
was an abused juvenile as  defined by G.S. 7A-517Ma); and (2) on 
or  about 3 April 1984 Vanessa Hughes was a neglected juvenile 
who did not receive proper care from her parent, the  respondent, 
Athena Hughes. 

If the conclusion of law is supported by findings of fact based 
on clear, cogent and convincing evidence, the order appealed from 
should be affirmed. A "conclusion of law" is the court's statement 
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of the  law which is determinative of the matter a t  issue between 
the parties. The conclusions of law necessary to be stated are the 
conclusions which under the facts found, a re  required by the law 
and from which the judgment is to result. Montgomery v. Mont- 
gomery, 32 N.C. App. 154, 157, 231 S.E. 2d 26, 29 (1977). Previous- 
ly, we have discussed the findings of fact established by the 
record and have found that they are  supported by clear, cogent 
and convincing evidence. 

The respondent contends that  removing Vanessa from the 
constant love and devotion of her mother is not in Vanessa's best 
interest. The respondent cites numerous occasions demonstrating 
that  the respondent provided committed love and devotion for 
her daughter. Correctly, the respondent argues that  the best in- 
terests  of the child must be the "polar star" to guide the courts. 

We note, however, "[tlhe fact that  a parent does provide love, 
affection and concern, although i t  may be relevant, should not be 
determinative, in that the court could still find the child to be 
neglected within the meaning of our neglect and termination stat- 
utes. . . . Therefore, the fact that the parent loves or  is con- 
cerned about his child will not necessarily prevent the court from 
making a determination that  the child is neglected." In  Re Mont- 
gomery, 311 N.C. 101, 109, 316 S.E. 2d 246, 251-52 (1984). 

For the reasons herein stated, the judgment of the trial court 
is 

Affirmed. 

Judges WHICHARD and JOHNSON concur. 

STATE OF NORTH CAROLINA v. GARY HANSFORD MILLER AND ALAN 
RAY HATTAWAY 

No. 8428SC862 

(Filed 4 June  1985) 

1. Criminal Law 8 138- consolidated offenses-sentence exceeding total pre- 
sumptive sentences-aggravating and mitigating factors not found separately 

Resentencing was necessary where kidnapping offenses were consolidated 
with murder offenses for purposes of judgment, aggravating and mitigating 
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factors were not found for the kidnapping offenses, and the trial judge im- 
posed prison terms exceeding the total of the presumptive terms for each con- 
solidated felony. G.S. 15A-1340.4. 

2. Criminal Law 1 138 - second-degree murder - heinous, atrocious, cruel - error 

The trial judge erred in sentencing defendant for two counts of second- 
degree murder by finding that the offense was especially heinous, atrocious or 
cruel where the evidence tended to show that one victim was blindfolded and 
told that he was going to walk through a fence and down an embankment, was 
pushed through a fence and into a mine shaft, and was pulled up and pushed 
back into the mine shaft after his foot caught on a root; the only evidence 
presented as to  the facts surrounding the other victim's death was that de- 
fendant Hattaway had said that "he had to fight the son-of-a-bitch he put in 
the mine a couple of weeks ago"; and the autopsy reports stated that both vic- 
tims were alive a t  the  time of impact and took one and a half or two breaths 
before dying. The State failed to  show by the preponderance of the evidence 
excessive brutality, physical pain, or psychological suffering not normally pres- 
ent in a second-degree murder. 

Judge WEBB dissenting. 

Judge BECTON concurring. 

APPEAL by defendants from Sitton, Judge. Judgments en- 
tered 10 February 1984 in Superior Court, BUNCOMBE County. 
Heard in the Court of Appeals 12 March 1985. 

Defendants Miller and Hattaway were indicted for the first 
degree kidnapping of Thomas Forrester, first degree kidnapping 
of Betty Darlene Callahan, first degree murder of Forrester, first 
degree kidnapping of Lonnie Marshall Gamboa, and first degree 
murder of Gamboa. Defendants each pled guilty to  three counts of 
first degree kidnapping and two counts of second degree murder. 

At  the sentencing hearing Asheville Police Officer Ross 
Robinson testified for the State. On 12 December 1981 defendants 
believed that Forrester had stolen defendant Hattaway's motorcy- 
cle. They went to Jay Fagel's residence, threatened Fagel with a 
gun, and asked him where they could find Forrester and the mo- 
torcycle. Fagel, his nine year old son, the defendants and Danny 
Roberts got into Roberts' van and went to the Intown Motel. In 
Forrester's room, defendants questioned Forrester about the 
motorcycle and money he owed defendant Hattaway on a drug 
deal. Defendant Miller hit Forrester on the side of the head with 
a gun. Defendants ransacked the room and strip-searched For- 
rester and Callahan. Defendants put the motorcycle into the van, 
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and everyone got into the van. Defendant Miller drove the van to 
the Park Drive-In where Forrester, Callahan and defendants got 
into a car and drove to Paul Bare's residence. Callahan and For- 
rester  were blindfolded and put in a pickup truck with defendant 
Miller and another man. While Callahan and defendant Miller 
stayed in the truck, Forrester was pushed down a mine shaft. Cal- 
lahan was subsequently taken to  Chicago, Illinois, where she was 
forced to  work a s  a prostitute for a motorcycle gang. 

On 23 December 1981 J o  J o  Vines and defendants met Gam- 
boa and discussed a debt Gamboa owed defendant Miller. Vines 
and defendant Hattaway taped Gamboa's arms together, put him 
in the trunk of a car, and, with defendant Miller following in 
another car, they drove to Bare's residence and handcuffed Gam- 
boa to  a tree. Several hours later, defendants, Vines and Bare 
blindfolded Gamboa and took him to Ore Knob Mine. They told 
Gamboa that  he was going to have to walk down an embankment. 
While defendant Miller and Bare held guns on Vines, Vines 
pushed Gamboa down a mine shaft. 

The bodies of Gamboa and Forrester were recovered a month 
later. The autopsies revealed that  they were alive a t  the time of 
impact and lived long enough to take one and a half or  two 
breaths. 

A statement by defendant Miller, taken by Sheriff Waddell in 
Ashe County, was read into evidence. Defendant Miller stated 
that    or rester was kidnapped and murdered because of money he 
owed a man from Tennessee, who was connected with the Dixie 
Mafia and who was present during the kidnapping and murder. 

Both defendants presented evidence through several char- 
acter witnesses a s  t o  their good reputation in the  communities in 
which they lived. 

The trial judge made the following findings in aggravation: 

Defendant Miller (second degree murder of Forrester): 

10. The offense was especially heinous, atrocious or 
cruel. The Court finds that  the Defendant, acting in concert 
with another, precipitated and intended the killing of Thomas 
Forrester and aided and comprehended Thomas Forrester's 
death by means of being thrown or pushed while alive into a 
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mineshaft some 250 ft. deep and the offense was especially 
heinous, atrocious or cruel. 

Additional written findings of factors in aggravation: 
The Court finds that  the Defendant premeditated and delib- 
erated the  death of Tommy Forrester. 

Defendant Miller (second degree murder of Gamboa): 

1. The defendant induced others to participate in the 
commission of the offense. 

10. The offense was especially heinous, atrocious or 
cruel. The Court finds that the Defendant, acting in concert 
with another, precipitated and intended the killing of Lonnie 
Gamboa and aided and comprehended Lonnie Gamboa's death 
by means of being thrown or pushed while alive into a mine- 
shaft some 250 feet deep and the offense was especially hei- 
nous, atrocious or cruel. 

13. The defendant was armed with a deadly weapon a t  
the time of the crime. 

19. The defendant committed the offense while on 
pretrial release on another felony charge. 

26. The defendant has a prior conviction for criminal of- 
fenses punishable by more than 60 days' confinement. 

Additional written findings of factors in aggravation: 
The Court finds that  the Defendant premeditated and delib- 
erated the death of Lonnie Gamboa. 

Defendant Hattaway (second degree murder of Forrester): 

10. The offense was especially heinous, atrocious or 
cruel. The Court finds that  the Defendant, acting in concert 
with another, precipitated and intended the killing of Thomas 
Forrester and aided and comprehended Thomas Forrester's 
death by means of being thrown or pushed while alive into a 
mineshaft some 250 ft. deep and the offense was especially 
heinous, atrocious or cruel. 

Additional written findings of factors in aggravation: 
The Court finds that  the Defendant premeditated and delib- 
erated the death of Tommy Forrester. 
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Defendant Hattaway (second degree murder of Gamboa): 

10. The offense was especially heinous, atrocious or 
cruel. The Court finds that  the  Defendant, acting in concert 
with another, precipitated and intended the killing of Lonnie 
Gamboa and aided and comprehended Lonnie Gamboa's death 
by means of being thrown or pushed while alive into a mine- 
shaft some 250 feet deep and the  offense was especially hei- 
nous, atrocious or cruel. 

Additional written findings of factors in aggravation: 
The Court finds that  the Defendant premeditated and delib- 
erated the death of Lonnie Gamboa. 

The trial judge made numerous findings in mitigation, for 
both defendants, concluded tha t  the factors in aggravation out- 
weighed the  factors in mitigation, and imposed two consecutive 
sentences of forty-five years for each defendant. Defendants ap- 
pealed. 

At torney  General Edmis ten  b y  Assistant A t torney  General 
Grayson G. Kel ley  for the  State .  

Public Defender J. Robert  Hufstader for defendant-appellant 
Miller. 

J. S tephen  Gray for defendant-appellant Hattaway. 

PARKER, Judge. 

[I] A t  the  outset, we observe that  the trial judge failed to  make 
findings in aggravation and mitigation for the kidnapping of- 
fenses, which were consolidated with the murder offenses for pur- 
poses of judgment. Since the  trial judge imposed prison terms 
which exceeded the total of the  presumptive terms of each con- 
solidated felony, the statutory aggravating and mitigating factors 
must be considered for each offense. G.S. 15A-1340.4. In Sta te  v. 
Ahearn,  307 N.C. 584, 598, 300 S.E. 2d 689, 698 (19831, our 
Supreme Court held that: 

[I]n every case in which the  sentencing judge is required to  
make findings in aggravation and mitigation to  support a 
sentence which varies from the  presumptive term, each of- 
fense, whether consolidated for hearing or not, must be 
t reated separately, and separately supported by findings 
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tailored to  the individual offense and applicable only to  that  
offense. 

On resentencing, which is necessary on account of the trial 
judge's failure t o  find aggravating and mitigating factors for the 
kidnapping offenses, and for the error  discussed below, the trial 
judge must follow the guidelines set  forth in Ahearn and G.S. 
15A-1340.4. 

[2] Both defendants argue that  the  trial court erred in finding, 
a s  a factor in aggravation, that  the  offense was especially heinous, 
atrocious or  cruel. The trial judge found, for both defendants, that  
"the Defendant, acting in concert with another, precipitated and 
intended the killing of Lonnie Gamboa and aided and comprehend- 
ed Lonnie Gamboa's death by means of being thrown or pushed 
while alive into a mineshaft some 250 feet deep and the offense 
was especially heinous, atrocious or cruel." The same finding was 
made a s  t o  both defendants for the  killing of Forrester. 

In State v. Blackwelder, 309 N.C. 410, 414, 306 S.E. 2d 783, 
786 (19831, our Supreme Court held that  in determining whether 
an offense was especially heinous, atrocious or  cruel "the focus 
should be on whether the facts of the case disclose excessive 
brutality, or  physical pain, psychological suffering, or dehumaniz- 
ing aspects not normally present in that offense." In Blackwelder 
there was evidence of numerous bruises and cuts on the victim's 
body, and the victim had been shot twice. The first serious wound 
inflicted was a shotgun wound to the  victim's back, the second 
shotgun wound was a close range shot t o  the  victim's head. Blood- 
stains throughout the victim's trailer indicated that the victim 
was wounded and bleeding for some time before the fatal second 
shot. The close range shotgun wound blew the victim's head open; 
the court described the crime scene a s  "a ghoulish, bloody 
nightmare." The court observed that  i t  was not inappropriate to 
measure the  brutality of the crime by the extent of the physical 
mutilation of the victim's body. The excessive brutality of the 
murder, and the fact that  the victim suffered for some time after 
the first shot, led the  court t o  hold that  the trial judge properly 
found a s  an aggravating factor that  the murder was especially 
heinous, atrocious and cruel. For other recent murder cases 
where this aggravating factor has been held properly found, see 
State v. Payne, 311 N.C. 291, 316 S.E. 2d 64 (1984) (victim, who 
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was sixty-eight years old, was severely beaten and suffered ex- 
treme pain due to his extensive injuries for two and one half 
months before his death); and State v. Watson, 311 N.C. 252, 316 
S.E. 2d 293 (1984) (victim, defendant's wife, was shot ten times 
and, before she died, she managed to move from room to room in 
the house leaving a trail of blood behind her). 

In the instant case we find that the State failed to show by 
the preponderance of the evidence excessive brutality, physical 
pain or psychological suffering not normally present in a second 
degree murder. The State's evidence tended to show that Gamboa 
was blindfolded and told he was going to walk through a fence 
and down an embankment. Vines pushed Gamboa through the 
fence and into the mine shaft. Gamboa's foot caught on a root, 
Vines pulled Gamboa back up, and then pushed him back into the 
mine shaft. According to Asheville Police Officer Ross Robinson, 
the autopsy report stated that both Gamboa and Forrester were 
alive a t  time of impact and took one and a half or two breaths 
before dying. The only evidence presented as to the facts sur- 
rounding Forrester's death was Robinson's testimony that defend- 
ant Hattaway told Vines, after Vines pushed Gamboa into the 
mine shaft, that "he had to fight the son-of-a-bitch he put in the 
mine a couple of weeks ago." Presumably defendant Hattaway 
was referring to Forrester's death. This evidence fails to reach 
the standard set forth in Blackwelder, and the trial judge's find- 
ing that the murders were especially heinous, atrocious or cruel 
was improper. 

Vacated and remanded for resentencing. 

Judge WEBB dissents. 

Judge BECTON concurs in the result. 

Judge WEBB dissenting. 

I dissent. As to each defendant the Court found aggravating 
and mitigating factors as to each murder charge. Each murder 
charge was then consolidated for sentencing with either one or 
two of the kidnapping charges to which the defendant had pled 
guilty. The sentence imposed in each case was within the statu- 
tory maximum for second degree murder. I believe the findings in 
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aggravation and mitigation were sufficiently tailored to the mur- 
der  pleas pursuant to State v. Ahearn, 307 N.C. 584, 300 S.E. 2d 
689 (1983) and there was no error as  to the form of the findings. 

I also believe the evidence was sufficient to find in each 
murder case that  the offense was especially heinous, atrocious, or 
cruel. In each case the defendants abducted the victim a t  gun- 
point, a t  which time they blindfolded and bound him. They then 
drove him to the scene of the murders. In the case of Gamboa he 
was tied to a t ree  in midwinter while the victims discussed his 
fate. Each victim was forced to walk into a mine to  the edge of a 
mineshaft. Each was then pushed into the mineshaft and fell to  
his death. During the period between his abductions and death 
each victim was left t o  anticipate the time, place and manner of 
his death. I have no trouble concluding from this that  such psy- 
chological tor ture is not normally present in a second degree 
murder case. See State v. Blackwelder, 309 N.C. 410, 306 S.E. 2d 
783 (1983). 

I vote to affirm. 

Judge BECTON concurring. 

I have no hesitancy in remanding these cases because of the 
trial court's failure to list separately the aggravating and 
mitigating factors for each offense as  required by State v. 
Ahearn, 307 N.C. 584, 300 S.E. 2d 689 (1983). And although I am 
loathe to remand on the "especially heinous, atrocious or cruel" 
issue, I nevertheless do so based on my analysis of the  relevant 
case law. See State v. Ahearn; State v. Goodman, 298 N.C. 1, 257 
S.E. 2d 569 (1979); State v. Thompson, 66 N.C. App. 679, 312 S.E. 
2d 212 (1984); and State v. Medlin, 62 N.C. App. 251, 302 S.E. 2d 
483 (1983). These cases suggest that the Legislature, by using the 
word "especially," indicated that  there must be evidence that  the 
brutality involved exceeded that normally present in other mur- 
ders or assaults. 

Were we to  hold otherwise, recognizing, of course, that  every 
murder is arguably heinous, atrocious or  cruel, trial courts could, 
by way of example, automatically apply the "especially heinous, 
atrocious or  cruel" aggravating factor to every defendant who 
strangles or  drowns a struggling victim. Similar results would 
befall defendants who threaten their victims, or discuss the  vic- 
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tim's fate, before killing them. Whether such a result would be 
laudatory is not before us. The Legislature has certainly not so 
decreed. 

The facts in State v. Medlin and State v. Thompson are  par- 
ticularly compelling. In Medlin, the defendant, after arguing with 
his girlfriend, the victim, who had been driven t o  her mother's 
home by another man, 

dragged the victim from the  house, and into the  yard, trying 
t o  convince her to  leave with him. She resisted and defendant 
hit her in the eye, stated to  her, 'If I can't have you, ain't 
nobody going to  have you,' and shot her five times with a .22 
caliber pistol. The victim then heard defendant tell her 
daughter, 'I have killed your mother.' 

As a result of the shooting, [the victim] sustained bullet 
wounds to  the head, the ear,  the neck, the chest, and the 
hand. . . . She was hospitalized for ten weeks and thought 
she might need future operations. At  the  time of the hearing, 
[the victim's] face remained partially paralyzed, she could not 
hear out of one ear. . . . 

62 N.C. App. a t  251-2, 302 S.E. 2d a t  484. This Court remanded 
the  case because i t  was not "persuaded that  the evidence in this 
case [reflected] the requirement of 'excessive brutality,' beyond 
tha t  normally present in any assault with a deadly weapon with 
intent t o  kill inflicting serious injury. . . ." Id. a t  254, 302 S.E. 2d 
a t  485. 

In State v. Thompson, this Court, specifically distinguishing 
State v. Blackwelder, 309 N.C. 410, 306 S.E. 2d 783 (19831, 
remanded the  case for resentencing even though the defendant 
twice told the  victim prior to  shooting him in the back that  he, 
the  defendant, intended to  kill the victim. 

Consistent with what I view to  be the Legislative intent in 
drafting the  "especially heinous, atrocious and cruel" language, I 
believe the  trial court erred in finding, a s  a factor in aggravation, 
tha t  the  offenses were especially heinous, atrocious or cruel. 
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LINDA CADE WATTS, KIM WATTS, AND GEORGE WATTS v. CUMBERL.AND 
COUNTY HOSPITAL SYSTEM, INC.; DR. JAMES ASKINS; DR. RALPH 
MORESS; NORTH CAROLINA BAPTIST HOSPITALS, INC.; DR. VICTOR 
KERANEN; DR. W. C. MILLER; DR. MENNO PENNICK; DR. EBAN ALEX- 
ANDER, JR.; DR. JAMES TOOLE; AND DAN HALL 

No. 8412SC693 

(Filed 4 June 1985) 

Fraud g 12; Physicians, Surgeons and Allied Professions 1 16.1- health care pro- 
viders- fraudulent concealment - summary judgment 

In an action against seven doctors for fraudulent concealment of the true 
nature and extent of plaintiffs injuries with the intention of preventing her 
from discovering that fractures sustained in her neck and back in a 1974 
automobile accident had been overlooked a t  the initial examination, plaintiffs 
forecast of evidence was insufficient to establish triable issues of fraud against 
five doctors where the evidence was uncontroverted that, a t  the time such doc- 
tors were involved with the care of plaintiff, no doctor had rendered an opin- 
ion or  diagnosis that plaintiff had sustained fractures of her neck or spine in 
1974, since such doctors could not have fraudulently concealed information 
from plaintiff that was unknown to  them. However, plaintiffs forecast of 
evidence was sufficient to establish material issues of fact as to whether two 
other doctors knew of plaintiffs true condition after another doctor informed 
plaintiff that fractures showed up on x-rays taken a t  the time of her accident 
and whether they subsequently made false representations or concealments in- 
tended to conceal from plaintiff their knowledge of her true condition. 

Judge WELLS dissenting in part  and concurring in part. 

APPEAL by plaint i f f ,  Linda Watts, f r o m  Johnson, Judge. O r -  
der entered 14 October 1983 in Superior Court, CUMBERLAND 
County. Heard in the Court o f  Appeals 13 February 1985. 

Hedahl & Radtke, by Joan E. Hedahl, for plaintiff appellant. 

Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog, by 
Robert M. Clay, Alene M. Mercer, David D. Ward, and H. Lee 
Evans, Jr., for defendant appellees Askins, Moress, North Caro- 
lina Baptist Hospitals, Inc., Keranen, Pennick and A lexander. 

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, by 
James D. Blount, Jr. and Jodee Sparkman King, for defendant up- 
pellees Miller and Toole. 
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BECTON, Judge. 

I 

This appeal is the companion case to No. 8412SC692, filed to- 
day. Both appeals arise from an action in which plaintiffs seek to 
recover damages from defendant health care providers for mal- 
practice and fraudulent concealment which allegedly occurred in 
the course of defendants' treatment of plaintiff, Linda Watts, 
following a 7 June 1974 automobile accident in which she was in- 
jured. All defendants except Cumberland County Hospital Sys- 
tem, Inc., moved for, and were granted, summary judgment. The 
plaintiffs appealed. However, as noted in the companion case, 
plaintiffs George Watts and Kim Watts have abandoned their ap- 
peals. 

The appellee in the companion appeal is defendant Dan Hall, 
a marital and family therapist, who counseled Linda Watts subse- 
quent to her accident. The appellees in the instant appeal are 
defendant physicians and defendant North Carolina Baptist Hos- 
pitals. In the companion case, one of plaintiffs several contentions 
was that the trial court erred in granting summary judgment for 
Hall on plaintiffs fraudulent concealment claim. This Court found 
error, and reversed. 

The single question presented on the instant appeal is 
whether summary judgment was properly granted on the fraudu- 
lent concealment claim against the other appellees. For the 
reasons stated below, we affirm summary judgment as to North 
Carolina Baptist Hospitals, Miller, Askins, Moress, Keranen and 
Alexander; and as to Pennick and Toole, we reverse. 

I1 

We address separately the appeal taken against defendant 
North Carolina Baptist Hospitals. Plaintiffs complaint sets forth a 
claim against Baptist Hospitals based on medical negligence only. 
Summary judgment was allowed on that ground, and also on the 
ground that the statute of limitations had expired. No assignment 
of error pertains to Baptist Hospitals; plaintiffs brief is devoted 
exclusively to the issue of fraudulent concealment. As appellate 
review is confined to questions raised by the assignments of error 
and discussed in a party's brief, North Carolina Rules of Ap- 
pellate Procedure, Rules 10(a); 28(a), the issue of whether judg- 
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ment was correctly entered against Baptist Hospitals was not 
properly preserved for appellate review. We therefore affirm as 
t o  Baptist Hospitals. 

We now address the propriety of summarily adjudicating this 
action as t o  each of the defendant doctors. First, we examine the 
Complaint for the purpose of summarizing the factual allegations 
against each physician upon which both the negligence and fraud- 
ulent concealment claims are  founded. 

Dr. Miller: Plaintiff alleges that  she was x-rayed on the date 
of the accident by Dr. Miller, a radiologist a t  Cumberland County 
Hospital System, Inc. 

Dr. Keranen: Plaintiff alleges that  Dr. Keranen was the 
neurosurgeon on call on 4 July 1974, the date on which she went 
t o  the emergency room of Cape Fear Valley Hospital, that  she 
was admitted the following day, that Dr. Keranen was, to her 
knowledge, her treating physician during this 13-day hospitaliza- 
tion, and that  during her stay, Dr. Keranen transferred her case 
to  Dr. Moress, a psychiatrist, without her knowledge. 

Dr. Moress: Plaintiff alleges that she spoke to  Dr. Moress 
twice for a total of five minutes around the time of her 18 July 
1974 discharge from Cape Fear Valley Hospital; she alleges she 
was informed that  Dr. Moress was the physician who discharged 
her. 

Dr. Askins: Plaintiff alleges that when she was released from 
the Cumberland County Hospital System, Inc. outpatient services 
on 7 June 1974, she was told to  contact Askins, an orthopedic 
surgeon, if she continued to  have difficulty, that  she attempted to 
contact him before her July 1974 hospitalization, but was in- 
formed that he was out of town, that  she in fact saw Dr. Askins 
"several times" after 18 July 1974, and that  she "was treated by 
him for a sprain and was given pain medication." 

Dr. Alexander: Plaintiff alleges that  she was treated by Dr. 
Alexander, a neurosurgeon, a t  North Carolina Baptist Hospitals, 
Inc., in April 1976, when she "sought further diagnosis and treat- 
ment," and that  a t  this time a myelogram [an x-ray of the spinal 
cord] and EMG of her hand and arm were taken. 
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Dr. Pennick: Plaintiff alleges that  she was referred to  Dr. 
Pennick, a neurosurgeon, in June  1977, and that  he admitted her 
to  Cape Fear  Valley Hospital; that  during her two-week hospitali- 
zation, he performed carpal tunnel surgery on her hand, and also 
performed and/or ordered three discograms [an x-ray of an in- 
tervertebral disc], one myelogram, and x-rays of her back and 
neck; that  she continued to  see Dr. Pennick during the majority of 
1979; that  the only prescribed treatment was pain medication; 
that  she took reports made by Dr. C. Gene Coin, indicating that  
she was suffering from a broken neck and spine, t o  Dr. Pennick in 
1979; that  she contacted Dr. Pennick in June  1981, was unsuc- 
cessful in her attempts to  see him, and finally received a letter 
from him dated 29 July 1981, detailing her medical history. Plain- 
tiff also alleges that  in June 1981, Dan Hall spoke to  Dr. Pennick, 
and tha t  they exchanged letters, discussed her affairs, and that 
Dr. Pennick disclosed plaintiffs medical records to  Dan Hall. 

Dr. Toole: Plaintiff alleges that  she was admitted to  Baptist 
Hospital by Dr. Toole, a neurologist, on 27 May 1981; that x-rays 
and an EMG were taken, a myelogram was suggested by Dr. 
Toole and refused by plaintiff; that  Dr. Toole suggested surgery 
but la ter  reconsidered. Plaintiff alleges that  on 5 June  1981, Dr. 
Toole informed her that, among other ailments, she had arachnoi- 
ditis [thickening and adhesions in the brain or spinal cord, 
resulting from other disease processes, or trauma], that  the arach- 
noiditis was causing deterioration of her lower extremities, that  
this was the "first detailed diagnosis of her condition," but that 
Dr. Toole "did not disclose the  full extent of her injuries in 
that  he did not detail the lumbar break." She also alleges later in 
her complaint that  Dr. Toole disclosed her medical records to Dan 
Hall. 

Following from these specific factual allegations are con- 
clusory allegations of negligence and fraudulent concealment. The 
allegations of negligence revolve around the failure of defendant 
doctors to  observe, diagnose, and t rea t  plaintiffs injuries; the 
allegations of fraudulent concealment a re  that  the medical defend- 
ants  knew or should have known of plaintiffs t rue condition, that 
they made false representations of material facts and opinions 
concerning the nature and extent of her injuries, with the intent 
of preventing plaintiff from discovering that  the fracture had 
been overlooked a t  the initial examination, which misrepresenta- 
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tions were directly relied upon by plaintiff, with the result that 
she never received proper treatment and developed arachnoiditis 
and attendant complications. 

The sole issue for our resolution is whether summary judg- 
ment was properly granted in favor of these doctors on the fraud- 
ulent concealment claim. Summary judgment is granted only 
when the  movant meets its burden of showing that  there is no 
genuine issue a s  t o  any material fact and i t  is entitled to judg- 
ment a s  a matter of law. Zimmemnan v. Hogg & Allen, 286 N.C. 
24, 209 S.E. 2d 795 (1974). When the pleadings or proof discloses 
that  no cause of action exists, a summary judgment may be grant- 
ed. Nut Harrison Assoc., Inc. v. Ports Authority,  280 N.C. 251, 185 
S.E. 2d 793, reh'g denied, 281 N.C. 317 (1972). Accord Rockingham 
Square Shopping Center, Inc. v. Town of Madison, 45 N.C. App. 
249, 262 S.E. 2d 705 (1980) (when plaintiffs complaint disclosed no 
cause of action, summary judgment for defendant proper). 

As  noted in the companion case, the essential elements of ac- 
tual fraud are: "(1) False representation or concealment of a 
material fact, (2) reasonably calculated to  deceive, (3) made with 
intent t o  deceive, (4) which does in fact deceive, (5) resulting in 
damage to the  injured party," Terry v. Terry,  302 N.C. 77,83,273 
S.E. 2d 674, 677 (1981). and, where there is a duty to speak, the 
concealment of a material fact is equivalent t o  a fraudulent mis- 
representation. Griffin v. Wheeler-Leonard & Go., 290 N.C. 185, 
225 S.E. 2d 557 (1976). Furthermore, North Carolina Rules of Civil 
Procedure 9(b) requires that  fraud be pleaded with particularity, 
and i t  is well-settled that  in order to s tate  a cause of action for 
fraud, facts must be alleged which, if true, would constitute fraud, 
i t  not being sufficient to allege the elements of fraud in general 
terms. Eastern Steel Products Corp. v. Chestnutt, 252 N.C. 269, 
113 S.E. 2d 587 (1960). 

The core of plaintiffs fraudulent concealment claim is that 
defendant doctors made false representations that  were intended 
to  prevent plaintiff from discovering that  the fracture had been 
overlooked a t  the  initial examination, and which ultimately con- 
cealed from plaintiff the t rue nature and extent of her injuries. 
With the  exception of Drs. Pennick and Toole, the factual allega- 
tions against each of the defendant doctors, which we summarized 
in their entirety, reveal that  plaintiff has utterly failed to allege 
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facts which, if proven, would establish fraud. This is so even 
though plaintiffs Complaint is 97 paragraphs long. 

Nor do the materials produced during discovery, which, in ad- 
dition to answers and affidavits from the defendants, consist prin- 
cipally of plaintiffs medical records, elevate this case to one of 
fraudulent concealment. The evidentiary materials merely tend to  
generally confirm and otherwise supplement plaintiffs allegations 
that  she was treated by the doctors named in her Complaint, re- 
ceiving the treatment she claims to  have received. The single 
document in all of plaintiffs voluminous medical records in- 
dicating the possibility of an initial misdiagnosis is a 20 May 1979 
report on a CAT scan of plaintiffs lumbar region, wherein Dr. C. 
Gene Coin states his "belief that  certain wedge-shaped defects 
. . . represent residual changes from previous vertical fractures 
o f .  . . vertebral bodies." Plaintiff asserts in her answers t o  inter- 
rogatories that  Dr. Coin subsequently reviewed x-rays taken a t  
the time of her accident and informed her that  the  fractures 
showed up on these original x-rays. 

Dr. Coin's report a t  best supports a conclusion that  a t  the 
time of the accident plaintiff sustained fractures, and that  these 
fractures were somehow overlooked. The presence of Dr. Coin's 
report would, in our opinion, have enabled plaintiff t o  survive 
defendants' motion for summary judgment on the  merits of a 
medical malpractice claim. This question is not, however, before 
us. The trial court found that  plaintiffs medical malpractice claim 
was barred by the  applicable s tatute of limitations, and plaintiff 
does not challenge that  ruling. Thus, this appeal does not deal 
with a cause of action sounding in negligence; i t  deals with a 
cause of action sounding in fraud. To prevail, the plaintiff must 
prove that  false representations or concealments were made with 
knowledge of the t ru th  or with reckless indifference thereto. 

The allegations and proof as  t o  Drs. Askins, Maress, Ker- 
anen, Miller and Alexander show only that  a t  a point after they 
had completed treating the plaintiff, another doctor rendered an 
opinion different from theirs. There is no allegation or  indication 
that  these five doctors ever reviewed the original x-rays or  con- 
sulted with one another. The evidence is uncontroverted that  a t  
the time Drs. Askins, Moress, Keranen, Miller and Alexander 
were involved with the  care of plaintiff, no doctor had rendered 
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an opinion or diagnosis that  plaintiff had sustained fractures of 
her neck and/or spine in 1974. We fail to  see how these doctors 
could have fraudulently concealed information from the  plaintiff 
that  was unknown to  them. The forecast of evidence leads in- 
evitably to  the conclusion that  the plaintiff continues to  rest  her 
case as  to  these five doctors exclusively on wholly unsupported 
conclusory allegations of fraudulent concealment. We conclude 
that  no triable issue of fact exists on plaintiffs claim of fraud, and 
as  to  Drs. Askins, Moress, Keranen, Miller and Alexander, the 
summary judgment must be affirmed. 

The allegations and proof as to  Drs. Pennick and Toole are 
distinguishable from those made and adduced against the  other 
defendant doctors, and enable plaintiff to  survive the summary 
judgment motions of the former. As to  Dr. Pennick, plaintiff 
alleges that  she was treated by him over a long period of time, 
that  she made him aware of Dr. Coin's diagnosis, and that  Pen- 
nick consulted with Dan Hall concerning her condition. As to  Dr. 
Toole, plaintiff similarly alleges, and the  medical records support, 
that  Toole consulted with Dan Hall, and also that plaintiff had a 
full neurological workup under his care. Dr. Toole's discharge 
summary even indicates that  he reviewed plaintiffs previous 
x-rays, although without specifying which ones. The allegations 
and proof support that  Dr. Toole diagnosed plaintiffs arachnoi- 
ditis, but without sufficiently detailing its relation to  plaintiffs 
alleged original fractures. In our opinion, plaintiffs far more 
substantial allegations and attendant proof raise material issues 
of fact as  to  whether Drs. Toole and Pennick knew of plaintiffs 
t rue  condition, namely, that  she had sustained fractures in her 
1974 automobile accident, and subsequently made false represen- 
tations or concealments intended to  conceal from plaintiff their 
knowledge of her t rue condition. As t o  Drs. Toole and Pennick, 
then, summary judgment must be reversed. 

In conclusion, summary judgment for defendant North Caro- 
lina Baptist Hospitals and defendant doctors Miller, Askins, 
Moress, Keranen and Alexander is affirmed; summary judgment 
for defendant doctors Pennick and Toole is reversed. We sum- 
marize the effect of this decision, and that  of the companion case, 
as  follows: 
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Plaintiff, Linda Watts, has: 

1. A cause of action based on negligence against defendant 
Cumberland County Hospital System, Inc. (This is because this 
defendant never moved for summary judgment.) 

2. A cause of action based on fraudulent concealment against 
defendant doctors Pennick and Toole. 

3. A cause of action on all claims against defendant Dan Hall. 

4. No cause of action on any claim against defendant doctors 
Miller, Askins, Moress, Keranen, and Alexander, and defendant 
North Carolina Baptist Hospitals. 

Plaintiffs George Watts and Kim Watts have: 

1. A cause of action based on negligence against defendant 
Cumberland County Hospital System, Inc. 

2. No cause of action on any claim against any other defend- 
ant. 

Affirmed in part; reversed in part. 

Judge  WELLS concurs in part and dissents in part. 

Judge  WHICHARD concurs. 

Judge WELLS dissenting in part  and concurring in part. 

The majority opinion recognizes plaintiffs claim for fraudu- 
lent concealment, based on plaintiffs allegations that  defendant 
physicians made false representations of material facts which 
served to  conceal from plaintiff the "true nature and extent" of 
her injuries; that  such representations were made with the inten- 
tion of preventing plaintiff from discovering that plaintiffs frac- 
tu re  had been "overlooked" a t  plaintiffs initial examination; and 
tha t  such misrepresentations prevented plaintiff from obtaining 
necessary treatment. 

In my opinion, plaintiffs allegations s tate  a claim for 
malpractice, and I would not recognize a claim for fraud based on 
those allegations. I, therefore, dissent from that part of the ma- 
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jority opinion which recognizes and allows such a claim to go to 
trial. 

I concur in the remainder of the majority opinion. 

THE NORTH CAROLINA STATE BAR v. CHARLEENE WILSON, ATTORNEY 

No. 8410NCSB1011 

(Filed 4 June 1985) 

1. Attorneys at Law 1 12- false affidavit as to whereabouts of defendant-viola- 
tion of disciplinary rules 

An attorney's failure to disclose to the trial court in a divorce action in 
which service of process was by publication that she had received and respond- 
ed to  two letters from the defendant containing return addresses and her 
drafting and presenting to  the court of an affidavit from her client falsely 
stating that the defendant's whereabouts were unknown and could not be 
discovered with due diligence constituted conduct involving fraud, dishonesty, 
deceit and misrepresentation in violation of DRl-l02(A)(4), conduct prejudicial 
to the administration of justice and which adversely reflects upon her fitness 
to practice law in violation of DR1-102(A)(5) and (6), and the creation and know- 
ing use of false evidence in violation of DR7-102(A)(4), (5) and (6). G.S. 8-28(a) 
and (b)(2). 

2. Attorneys at Law 1 10- discipline authorized by statute-no appellate review 
Where the suspension of an attorney's license to  practice law for one year 

for violation of the disciplinary rules was authorized by statute, it was not sub- 
ject t o  review on appeal. 

APPEAL by defendant from an Order of Discipline of the 
Hearing Committee of the Disciplinary Hearing Commission of 
the North Carolina State Bar. Order entered 11 June 1984. Heard 
in the Court of Appeals 7 May 1985. 

The facts giving rise to this case are basically undisputed. On 
or about 10 August 1983, Charleene Wilson, an attorney licensed 
to  practice law in North Carolina in 1975, was retained by Brenda 
Joyce Hodge to  secure a divorce for Mrs. Hodge from David C. 
Hodge. A complaint was filed and personal service was attempt- 
ed. On 15 August 1983, the summons was returned unserved in- 
dicating that the Sheriffs Department was "unable to locate 
defendant in New Hanover County." On 13 August 1983, the de- 
fendant attempted to  obtain service of process by publication. 
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A short time later, the defendant received a letter, dated 25 
August 1983, from Mr. Hodge bearing as a return address a post 
office box in Troy, North Carolina. Defendant received another 
letter from Mr. Hodge dated 31 August 1983. This letter had as a 
return address a post office box in Goldsboro, North Carolina. In 
both of these letters Mr. Hodge objected to the granting of a 
divorce and stated that the parties had not been separated for a 
year as alleged in the suit. The defendant replied to both of the 
letters and informed Mr. Hodge of the requirements stated in the 
summons to answer the complaint and also informed him when 
the matter had been set for hearing. No attempt was made to 
serve Mr. Hodge by registered or certified mail pursuant to  Rule 
4(j)(l)(c) of the Rules of Civil Procedure a t  either of the return 
addresses listed on the letters. Following the receipt of those let- 
ters the defendant met with Mrs. Hodge and discussed the con- 
tents of these letters. She also wrote Mrs. Hodge a letter and 
asked that Mrs. Hodge tell her of Mr. Hodge's whereabouts if she 
was able to ascertain it. 

On 30 September 1983, the divorce action came on for hear- 
ing in New Hanover County District Court. Prior to the hearing 
the defendant had Mrs. Hodge execute an affidavit which stated 
in part "the whereabouts of the Defendant are [sic] unknown to 
the Plaintiff and cannot with due diligence be ascertained, nor can 
the Defendant's post office address be ascertained with reason- 
able diligence." This affidavit was presented at  the hearing. Dur- 
ing the hearing Wilson failed to inform the court regarding the 
letters which she had received from Mr. Hodge, and she drafted 
and presented the court with a divorce judgment which stated 
that the whereabouts of Mr. Hodge was unknown. 

On 22 February 1984, the North Carolina State Bar filed a 
complaint alleging that Wilson's conduct constituted grounds for 
discipline pursuant to G.S. 84-28(a), and (bN2) in that she had 
violated the Disciplinary Rules of the Code of Professional Re- 
sponsibility by: (a) failing to report the letters to the trial court, 
(b) failing to attempt personal service upon Mr. Hodge, (c) engag- 
ing in conduct which constituted fraud, deceit, dishonesty or 
misrepresentation by preparing and offering into evidence the af- 
fidavit of Mrs. Hodge, (dl permitting her client to testify in sup- 
port of the affidavit, and (el preparing the judgment wherein the 
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court found as a fact that the whereabouts of Mr. Hodge could 
not be ascertained. 

The defendant answered admitting most of the facts set  forth 
above but denied any wrongdoing. 

Following a hearing the disciplinary committee issued an 
order in which i t  found as a fact those facts set  forth above and 
the following additional facts which are  pertinent t o  the deter- 
mination of this appeal: 

2. From the receipt of the letters by Wilson from David 
Hodge, dated August 25, 1983 and August 30, 1983 until the 
time of the hearing in the Divorce Case, (Hodge v. Hodge, 
83CVD2505, New Hanover County) September 30, 1983, de- 
fendant made no inquiry as  t o  duties imposed upon her by 
Rule 4 of The Rules of Civil Procedure or the Code of Profes- 
sional Responsibility. Additionally, during the interim be- 
tween the receipt of David Hodges letters of August 25 and 
August 30,1983 and September 30, 1983, defendant sought no 
advice or counsel from other members of the Bar with re- 
spect to any obligation that may be imposed upon her as  a 
result of receiving and answering letters from David Hodge. 

7. When the Divorce Case was called for trial on Septem- 
ber 30, 1983, Wilson knew that  5501 Wrightsville Avenue, 
Wilmington, North Carolina was not the last address of 
David Hodge known to  her client Brenda Hodge a t  the  time 
said Affidavit was tendered. 

8. Although the Committee is aware of the fact that  the 
transcript of the proceedings before Judge Rice on October 
26, 1983 (Plaintiffs Exhibit "L" Page 20, Lines 19 and 20), in 
the light of other testimony, is capable of the interpratation 
[sic] that Wilson was aware on September 30, that  David 
Hodge was in prison, assigned to  work release in New Han- 
over County, and his wife Brenda Hodge had taken David 
Hodge to  his job immediately prior to the hearing, the Com- 
mittee reconciles the conflicting evidence on that  issue in 
favor of Wilson to the extent necessary to find (and finds) 
such knowledge of David Hodge's actual whereabouts was 
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not communicated to Wilson, until after the trial of the 
Divorce Case on September 30, 1983. 

10. Although Wilson did not have actual knowledge of 
the whereabouts of the defendant David Hodge in the interim 
between receipt of David Hodge's letter of August 25, 1983 
and September 30, 1983, Wilson was actually aware of de- 
fects in service of process upon David Hodge by publication 
and testified before the Committee that she had considered 
serving the defendant David Hodge by registered or certified 
mail, return receipt requested prior to the hearing date of 
September 30, 1983, but failed to do so. 

Based upon these findings of fact the committee made the follow- 
ing conclusions of law: 

1. The letters of David Hodge to Wilson daked August 
25, 1983 and August 30, 1983 constituted an answer or 
answers to the Complaint filed by Wilson on behalf of her 
client Brenda Hodge within the intent of Rule 12 of The 
Rules of Civil Procedure and have been served upon Wilson 
in a manner permitted by The Rules of Civil Procedure. 

2. Wilson was under the duty to  disclose the service of 
Answers upon her by the defendant David Hodge in the Di- 
vorce Case, and to disclose the contents of said Answers to 
the Court. 

3. Wilson was under a duty to her client Brenda Hodge 
to  effect proper service of process upon the defendant David 
Hodge in the Divorce Case. By filing letters of August 25 and 
August 30, 1983, received from the defendant David C. Hodge 
in the  Divorce Case with the Court, Wilson could have cured 
the defects in service of process by publication, which Wilson 
knew to  exist a t  the time the Divorce Case was called for 
trial on September 30, 1983. 

4. The failure of Wilson to disclose the contents of the 
letters of David Hodge to the Court and the service upon her 
of same constitutes a violation of DRl-l02(A)(4), (5) and (6) and 
DR7-102(A)(3) in that she failed to disclose that  which by law 
she was required to reveal and a s  a result thereof, deliberate- 



N.C.App.1 COURT OF APPEALS 781 

N. C. State Bar v. Wilson 

ly misled a tribunal in a manner that is prejudicial to the ad- 
ministration of justice and reflects adversely upon her fitness 
to  practice law. 

5. In preparing and offering the Affidavit of her client, 
Brenda Hodge, in the Divorce Case, for the purpose of estab- 
lishing effective service of process by publication and juris- 
diction over the person of David Hodge, when Wilson knew 
that the requirements of Rule 45 of The Rules of Civil Pro- 
cedure had not been met, and that the Affidavit contained 
false statements, Wilson violated DRl-l02(A)(4), (5) and (6) and 
DR7-102(A)(4), (5) and (61, because she knowingly used per- 
jured testimony, knowingly made a false statement of law 
and fact, participated in the creation of evidence when it was 
obvious that the evidence was false, offered false testimony 
knowing it to be false, and engaged in conduct prejudicial to 
the administration of justice adversely reflecting upon her 
fitness to practice law. 

After considering aggravating and mitigating factors the 
committee ordered that defendant be suspended for the practice 
of law for a period of one year. From this Order, defendant ap- 
pealed. 

A. Root Edmonson for the North Carolina State Bar. 

Wayne Eads for the defendant appellant. 

ARNOLD, Judge. 

[I] The first issue presented for review is whether the commit- 
tee erred in finding that the letters from Mr. Hodge were 
answers within the meaning of the rules, that as such the defend- 
ant had a duty to disclose their service upon her by Mr. Hodge 
and that by failing to do so she violated DRl-l02(A)(4), (5 )  and (6)  
and DR7-102(A)(3) by deliberately misleading the court in a man- 
ner which was prejudicial to the administration of justice. Assum- 
ing arguendo that the committee improperly concluded that the 
letters were "answers" to the divorce complaint, even so we find 
no error in the committee's conclusion that the failure to reveal 
the existence of the letters to the trial court was a violation of 
the Code of Professional Responsibility. 
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In her argument defendant contends that since EC 4-5 of the 
Code of Professional Responsibility indicates that  a lawyer should 
not use information acquired during her representation of a client 
to the disadvantage of the client, she should not have disclosed 
the letters t o  the court. In support of this argument she also cites 
C.P.R. Opinion #200, issued by the Bar in October 1978, which 
held that  an attorney should not inform the court that  a t  some- 
time previous thereto the client had perpetrated a fraud in ob- 
taining the divorce. 

The fact situation set  forth in the C.P.R. Opinion is dis- 
tinguishable since the  fraud already had occurred a t  the  time the 
attorney became involved in the case. Furthermore, the  defend- 
ant's actions did not consist of merely failing to  disclose items 
which might have put her client a t  a disadvantage but she pre- 
pared a document which aided her client in perpetrating the 
fraud. 

DRl-l02(A)(4) of the  Code of Professional Responsibility pro- 
hibits an attorney from "[elngaging in conduct involving dishones- 
ty, fraud, deceit, or  misrepresentation." Wilson clearly engaged in 
conduct which involved fraud, dishonesty, deceit and misrepresen- 
tation when she failed to  inform the court of Mr. Hodge's letters 
which contained return addresses, while a t  the same time pre- 
senting to the court an affidavit, which she had drafted, in which 
her client swore "[tlhat the whereabouts of the defendant a r e  [sic] 
unknown to the  Plaintiff and cannot with due diligence be ascer- 
tained, nor can the Defendant's post office address be ascertained 
with reasonable diligence." When she engaged in this deceitful ac- 
tivity Mrs. Wilson was also involved in professional conduct prej- 
udicial to  the  administration of justice and which adversely 
reflects upon her fitness t o  practice law in violation of 
DRl-l02(A)(5) and (6). Therefore, we find no merit in defendant's 
exception to Conclusion Number 4. 

We also note that  under this assignment of error  defendant 
has excepted to  Conclusion of Law Number 5 and seems to  con- 
tend that  the  committee's conclusion that  the letters constitute 
"answers" affects the validity of this conclusion as well. As  noted 
above i t  is clear that  defendant's actions in preparing the  false af- 
fidavit involved conduct involving fraud, deceit and misrepresen- 
tation. Furthermore, DR7-102(A)(4), (5) and (6) provides: 
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(A) In his representation of a client, a lawyer shall not: 

(4) Knowingly use perjured testimony or  false evidence. 

(5) Knowingly make a false statement of law or fact. 

(6) Participate in the creation or preservation of evi- 
dence when he knows or i t  is obvious that  the evi- 
dence is false. 

We also believe that  the committee properly concluded that  the 
defendant's actions clearly violated the disciplinary rules se t  forth 
above. The evidence and findings of fact clearly show that  the 
defendant drafted, presented to her client and then offered into 
evidence an affidavit which she knew to be false. 

For the above stated reasons, we hold that regardless of 
whether the committee properly concluded that Mr. Hodge's let- 
ters  constituted answers t o  the complaint, it was justified in mak- 
ing conclusions of law numbers 4 and 5. Furthermore, we hold 
that  conclusions of law numbers 4 and 5 standing alone are  suffi- 
cient t o  support the committee's Order of Discipline. 

Next defendant argues that finding of fact number 2 and 
finding of fact number 7 are  not supported by the evidence. The 
test for determining whether the findings are  supported by the 
evidence is the whole record test. Under this test  there must be 
substantial evidence to  support the committee's findings, conclu- 
sions and results. N.C. State Bar v. DuMont, 304 N.C. 627, 286 
S.E. 2d 89 (1982). A review of the record indicates that  there was 
substantial evidence to  support the committee's finding of fact 
number 2 and number 7. The defendant's argument is without 
merit. 

By her third assignment of error, defendant contends that  
under the whole record test  the findings of fact and the allega- 
tions of misconduct a re  insufficient t o  support the order of 
discipline because they fail to  show an intent on the part of the 
defendant to deceive, defraud or make misrepresentation to the 
court in the Hodges matter. We disagree, because a s  stated 
earlier the evidence clearly shows that defendant engaged in a 
course of conduct involving deceit, misrepresentation and fraud. 
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Thus, we hold that  there was substantial evidence to  support the 
committee's Order of Discipline. 

(21 Finally, defendant argues that  the  Order of Discipline 
entered in this action was in excess of that  authorized by law. 
She s tates  that  while the  one-year suspension imposed was tech- 
nically within the bounds allowed by the statute, it was improper 
because i t  was "vastly more punishment than has been meted out 
to  other attorneys in similar situations." 

G.S. 84-28(h) provides that  our review of these cases is 
limited t o  "matters of law or legal inference," therefore, so long 
as  t he  punishment imposed is within the limits allowed by the 
s tatute  this Court does not have the authority to  modify or 
change it. N.C. State Bar v. DuMont, 304 N.C. 627, 632, 286 S.E. 
2d 89, 92 (1982). The defendant's discipline is, by her own admis- 
sion, authorized by the  statute, i t  is, therefore, not subject to 
review. 

The judgment appealed from is hereby 

Affirmed. 

Judges MARTIN and PARKER concur. 
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ADMINISTRATIVE LAW 

1 5. Availability of Review by Statutory Appeal 
The State has consented to the supervisory jurisdiction of the General Court 

of Justice over appeals from administrative agencies by the passage of the Ad- 
ministrative Procedure Act, and petitioners had to follow the G.S. 126-34 grievance 
procedure, over which the State Personnel Commission has jurisdiction. Poret v. 
State Personnel Comm.. 536. 

ADOPTION 

1 2.2. Abandonment of Child 
The trial court erred in an adoption proceeding by instructing the jury that it 

should consider the six month period preceding the filing of the complaint when 
determining whether respondent had abandoned the child because the summons 
was not endorsed until 102 days after it was issued. In  re Adoption of Searle, 61. 

ADVERSE POSSESSION 

8 7. Exclusive and Hostile Character of Possession by One Tenant in Common 
against Other Tenants in Common 

There was not enough evidence to  submit actual ouster of plaintiff cotenants to 
the jury because there was a presumption that defendant was holding for her co- 
tenants. Herbert v. Babson, 519. 

The presumption of constructive ouster did not arise where the property was 
listed for taxes in the name of the "heirs of Henry Herbert" which includes all the 
tenants in common and taxes and insurance premiums were paid by all the tenants 
in common. Ibid. 

APPEAL AND ERROR 

1 1. Jurisdiction in General 
The Court of Appeals had no jurisdiction to review plaintiff appellee's conten- 

tions with respect t o  visitation rights granted to defendant since the contentions 
were not cross-assignments of error and plaintiff failed to give notice of appeal. 
Coleman v. Coleman, 494. 

1 6.2. Finality as Bearing on Appealability 
An appeal from a superior court order in an action challenging a reclassifica- 

tion of nursing positions a t  North Carolina Memorial Hospital was dismissed as in- 
terlocutory where the superior court found that i t  had jurisdiction and remanded 
the case for a further hearing before the State Personnel Commission. Poret v. 
State Personnel Comm., 536. 

1 6.6. Appeals Based on Orders to Dismiss 
Orders dismissing plaintiff wife's claim for punitive damages in a medical 

malpractice case and plaintiff husband's action for loss of consortium, leaving for 
trial only the wife's claim for compensatory damages, were not immediately ap- 
pealable. Thompson v. Newman, 597. 

1 24. Necessity for Objections, Exceptions and Assignments of Error 
The plaintiffs in a medical malpractice case were not prejudiced by the court's 

allowance of defendant's motion in limine preventing testimony by plaintiff patient 
about whether she would have consented to  surgery had she been properly in- 
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formed of the usual and most frequent risks of the surgery. Keene v. Wake County 
Hosp. Systems,  523. 

B 31.2. Form and Sufficiency of Exception or Assignment of Error 
Although respondent failed to note exceptions in the record and listed no ex- 

ceptions under the assignments of error, App. Rule 10 was suspended to prevent 
manifest injustice. In re Adoption of Searle, 61. 

ARBITRATION AND AWARD 

43 2. Agreements to Arbitrate as Bar to Action 
Upon reconsideration of the case, the Court of Appeals was of the opinion that 

its previous decision should not be altered and that defendant had waived its right 
to compulsory arbitration. Servomation Corp. v. Hickory Const. Co., 603. 

ARSON AND OTHER BURNINGS 

B 3. Competency of Evidence 
A deed of trust  was relevant to show the interest of a bank in the burned 

property and thus to prove that defendant acted wantonly in procuring the burning 
of the property. S. v. White, 504. 

B 4.1. Sufficiency of Evidence 
The evidence was sufficient to permit the jury to find that defendant conspired 

to burn and procure the burning of a house wantonly in that she did so in conscious 
disregard of and indifference to  the rights of her sister, her sister's husband and a 
bank in the house. S. v. White,  504. 

The State's evidence, including testimony that defendant was seen behind a 
house just minutes before flames were seen coming from the house, was sufficient 
to support defendant's conviction of feloniously burning an uninhabited dwelling 
house. S. v .  Smith, 514. 

B 4.2. Insufficiency of Evidence 
There was insufficient evidence to sustain defendant's arson conviction where 

the jury had to first infer that defendant was in the building and from that infer 
that he willfully and wantonly set the house on fire. S. v. Williamson, 114. 

ASSAULT AND BATTERY 

B 14.3. Assault with Deadly Weapon with Intent to Kill; Sufficiency of Evidence 
The State's evidence, including positive identification of defendant, was suffi- 

cient for the jury in a prosecution for assault with a deadly weapon with intent t o  
kill inflicting serious injury. S, v. Cogdell, 647. 

1 14.6. Assault on Law Enforcement Officer; Sufficiency of Evidence 
The State's evidence was sufficient for the jury in a prosecution for assault 

with a deadly weapon upon a law officer by driving a truck toward the officer and 
his patrol car while the officer was attempting to arrest defendant. S. v. Jackson, 
92. 
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ATTORNEYS AT LAW 

8 7.5. Allowance of Fees as Part of Costs 
The trial court was authorized to award reasonable attorney fees for child 

custody and support actions but not for a civil action to establish paternity. Smith 
v. Price, 413. 

8 12. Grounds for Disbarment 
An attorney's failure to  disclose to the trial court in a divorce action in which 

service of process was by publication that she had received and responded to  two 
letters from defendant containing return addresses and her drafting and presenting 
to  the court of an affidavit from her client falsely stating that the defendant's 
whereabouts were unknown and could not be discovered with due diligence violated 
various disciplinary rules. N. C. State Bar v. Wilson, 777. 

AUTOMOBILES AND OTHER VEHICLES 

1 3.4. Driving without Valid License; Sufficiency of Evidence 
Defendant's motion to dismiss a charge of driving with a revoked license for in- 

sufficient evidence was properly denied. S. v. Carrington, 40. 

8 5.2. Transfer of Title; Priority and Enforcement of Liens and Encumbrances 
Where an automobile is sold in contemplation of regular use on the highway, 

the  vehicle is  subject to the certification of title statute and the provisions of Art. 9 
of the U.C.C. do not apply. Bank of Alamance v. Isley, 489. 

The trial court properly concluded that defendant has the superior right and ti- 
tle t o  the  subject vehicle because a late perfected security interest is not retroac- 
tively valid against an innocent third party who acquired the automobile for value. 
Bid .  

1 6.2. Liability of Seller for Defective Conditions 
Summary judgment should not have been granted for plaintiff in an action to 

collect repair bills on trucks sold to defendant by plaintiff. Bone International, Inc. 
v. Johnson, 703. 

1 88.5. Sufficiency of Evidence of Contributory Negligence; Turning Maneuvers 
The court erred by instructing on contributory negligence in an action arising 

from a collision between plaintiffs motorcycle and defendants' automobile. Radford 
v. Nomk,  87. 

8 90.7. Giving Instructions not Supported by the Evidence; Sudden Emergency 
The trial court erred in instructing the  jury on the doctrine of sudden 

emergency where the evidence showed that defendant's negligence helped create 
the emergency situation. Gupton v. McCombs, 547. 

1 129.3. Driving under the Influence; Instructions as to Breathalyzer Tests 
There was no basis in statutory or case law for arguing that a breathalyzer 

reading of .06 creates a presumption that a defendant is not impaired. S. v. Sigmon, 
479. 

1 130.1. Driving under the Influence; Punishment for Subsequent Offenses 
There was no abuse of discretion in denying a defendant convicted of driving 

while impaired a limited driving privilege. S. v. Sigmon, 479. 
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AUTOMOBILES AND OTHER VEHICLES - Continued 

kl 131.1. Failing to Stop after Accident; Competency and Sufficiency of Evidence 
In a prosecution for failing to give required information after an accident in- 

volving property damage, there was no error in admitting an officer's testimony 
that a piece of plastic chrome fit a damaged portion of defendant's headlight rim 
"like a puzzle." S. v. Canington, 40. 

In a prosecution for leaving the scene of an accident, defendant's motion to 
dismiss for insufficient evidence was properly denied. Ibid. 

BANKS AND BANKING 

kl 1.1. Grant of Franchise or Charter 
Citicorp did not have a vested right to operate an industrial bank because it 

had filed an application to establish an industrial bank before the enactment of the 
statute prohibiting the acquisition or control of an industrial bank by any company. 
State ex reL Banking Comm. v. Citicorp Savings Zndus. Bank, 474. 

The statute proscribing the acquisition or control of an industrial bank by any 
company does not unconstitutionally discriminate against out-of-state bank holding 
companies. Ibid. 

BASTARDS 

1 10. Civil Action to Establish Paternity of Illegitimate Child 
A finding that blood tests showed a 95.98W probability that defendant was the 

father of a child but that undisputed evidence of infertility would drop the possibili- 
ty to 0% was insufficient to support a conclusion that defendant was the father of 
the child where the court also found that medical evidence showed that defendant 
was infertile due to  a successful vasectomy before the time of conception of the 
child. Cole v. Cole, 247. 

The defendant in a civil paternity action raised only latent doubts as to the 
credibility of plaintiff mother's evidence, and the trial court properly entered judg- 
ment n.0.v. for plaintiff on the issue of paternity. Smith v. Price, 413. 

The trial court in a paternity action properly dismissed defendant's counter- 
claim seeking damages in the amount of child support he would pay during the 
child's minority on the ground that he was fraudulently tricked into having sex 
with plaintiff since defendant in effect sought to avoid his legal obligation to sup- 
port his child. Ibid. 

Where the court entered a judgment of paternity pursuant to an affirmation of 
paternity signed by plaintiff mother and an acknowledgment of paternity signed by 
defendant, defendant could not thereafter attack the paternity judgment by a mo- 
tion for a blood grouping test in the course of a proceeding related solely to sup- 
port. Person County ex reL Lester v. Holloway, 734. 

BILLS AND NOTES 

kl 19. Defenses and Competency of Parol Evidence 

Defendants were not entitled to recover on notes where the jury found that all 
defendants had engaged in fraud. Kim v. Professional Business Brokers, 48. 
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BROKERS AND FACTORS 

8 4. Rights and Liabilities of Brokers to Principals 
A broker representing a purchaser or seller owes a fiduciary duty to  its client 

based upon the agency relationship itself. Kim v. Professional Business Brokers, 
48. 

8 8. Licensing and Regulation 
The license of a real estate broker who made a secret profit by buying and 

reselling property listed with him was properly suspended on grounds that the 
broker was guilty of acting for more than one party in a transaction without the 
knowledge of all parties for whom he acted, he was guilty of conduct constituting 
improper, fraudulent or dishonest dealing, and he was guilty of being unworthy or 
incompetent to  act as  a real estate broker or salesman in such manner as  to  safe- 
guard the interest of the  public. Correll v. Boulware, 631. 

The statute permitting the  revocation or suspension of a real estate license of 
a person found guilty of "being unworthy or incompetent to  act as  a real estate 
broker or salesman in such manner as  to  safeguard the interest of the public" is not 
unconstitutionally vague. Ibid. 

BURGLARY AND UNLAWFUL BREAKINGS 

8 5.2. Sufficiency of Evidence; Time of Offense 
There was sufficient evidence that  an unauthorized entry occurred during the 

nighttime where the victim testified that  it was dark in his room and dark outside, 
and an accomplice testified that they arrived a t  the victim's house a t  9:10 p.m. and 
waited outside until the victim turned the light off. S. v. Leonard, 443. 

8 5.4. Sufficiency of Evidence; Presumption from Possession of Recently Stolen 
Property 

The State's evidence was sufficient to  submit charges of breaking and entering 
a motor vehicle and nonfelonious larceny to the jury and to support the judgment 
even though defendant was never placed a t  the scene of the crime. S. v. Durham, 
201. 

8 5.11. Sufficiency of Evidence of Breaking and Entering with Intent to Rape 
The State's evidence was sufficient to  permit an inference that  defendant 

broke into the victim's dwelling with the intent to commit rape so as to  support his 
conviction of first degree burglary. S. v. Powell, 584. 

8 7. Instructions on Lesser Ineluded Offenses 
The evidence in a first degree burglary case did not require the  trial court to 

instruct on the lesser included offense of felonious breaking or entering. S. v. 
Mayfield, 601. 

CONSTITUTIONAL LAW 

8 6.1. Taxation 
Where Champion leased Hofmann Forest from the State, taxation of Cham- 

pion's interest in Hofmann Forest by the counties in which the forest is located 
does not violate the prohibition against taxing State, county, and municipal proper- 
ty. In re Champion International Corp., 639. 
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CONSTITUTIONAL LAW - Continued 

Q 20. Equal Protection Generally 
G.S. 105-282.7(a) does not violate the North Carolina Constitution by taxing the 

use of public cropland or forestland as if the lessee or user owned it while other 
leasehold interests are taxed a t  true value. In re Champion International Gorp., 
639. 

Q 30. Discovery in Criminal Cases 
There was no error in admitting evidence which had not been disclosed to  

defense counsel despite a request for discovery. S. v. Herring, 269. 

Q 48. Effective Assistance of Counsel 
Defendant was not deprived of the effective assistance of counsel where his 

counsel objected only once a t  trial, failed to produce witnesses, and failed to  move 
for a dismissal. S. v. Durham, 201. 

Defendant was not denied effective assistance of counsel because his attorney 
did not argue mitigating factors a t  sentencing. S. v. Scober, 469. 

Defense counsel's failure to  object t o  the court's instructions on reasonable 
doubt and to  the court's action in calling two witnesses during the sentencing hear- 
ing did not constitute ineffective assistance of counsel. S. v. Cogdell, 647. 

Defendant was not denied the effective assistance of counsel because his 
attorney stipulated that a bullet wound inflicted serious injury or because his at- 
torney failed to object to an instruction that "he who hunts with the pack is respon- 
sible for the kill." Ibid. 

Q 49. Waiver of Right to Counsel 
The court erred in permitting defendant to waive counsel and proceed pro se 

without advising defendant of the permissible range of punishments and determin- 
ing whether defendant understood the consequences of his decision. S. v. Michael, 
118. 

Q 70. Right of Confrontation; Cross-Examination of Witnesses 
In a prosecution for taking indecent liberties with a five-year-old child, the trial 

judge deprived defendant of his right to effective cross-examination by completely 
foreclosing cross-examination of the child or her mother about the child's night- 
mares and about her accusation that her father committed a similar offense. S. v. 
Durham, 159. 

CONTEMPT OF COURT 

$3 6. Hearings on Orders to Show Cause Generally 
A show cause order should have been dismissed where the defendants had 

been dismissed from the 1982 abatement proceeding which resulted in the order 
they were charged with violating. State ex rel. Brown v. Smith, 699. 

CONTRACTS 

Q 21.2. Sufficiency of Performance; Breach of Building and Construction Con- 
tracts 

The trial court erred in failing to  make ultimate findings and a conclusion as to 
whether defendant city breached an implied warranty of suitability of the plans and 
specifications for a key wall in a water and sewer treatment facility constructed by 
plaintiff for defendants. Gilbert Engineering Go. v. City of Asheville, 350. 
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CONTRACTS - Continued 

Summary judgment should not have been entered for plaintiff in an action in 
which plaintiff alleged that it had substantially performed a grading contract but 
had not been paid because there was only plaintiffs uncorroborated assertion that 
the work which remained was negligible. Almond Grading Co. v. Shaver, 576. 

COURTS 

8 6.1. Jurisdiction on Appeals from Clerk; Probate Matters 
In an appeal from an order of the Clerk in a probate matter, the Superior 

Court is not required to conduct a de novo hearing, but will review and affirm, 
reverse, or modify findings of the Clerk properly challenged by a specific exception. 
In  r e  Esta te  of Longest, 386. 

$3 14.3. Jurisdiction of District Courts 
A district court judge sitting in Swain County had authority to hear 

defendant's motion to dismiss an action filed by plaintiff in Cherokee County. 
Scroggs v. Ramsey, 730. 

CRIMINAL LAW 

8 14. Jurisdiction; Commission of Offense within the State 
In a prosecution for felonious possession of stolen property, the trial court 

lacked jurisdiction where the evidence showed only that an automobile was stolen 
in North Carolina and defendant was arrested while driving it later that evening in 
Washington, D.C. S. v. Williams, 131. 

8 34. Inadmissibility of Evidence of Defendant's Guilt of Other Offenses 
In a prosecution for larceny of a vehicle, evidence of defendant's convictions of 

automomile larceny three, four and fourteen years earlier was not admissible to 
establish defendant's intent on the date of the crime charged. S. v. Alston, 320. 

8 42.6. Articles Connected with Crime; Identification of Object; Chain of Custody 
The admission of a marijuana plant into evidence when a chain of custody had 

not been established was harmless error. S. v. Jenkins, 295. 
I t  was unnecessary for the State to prove the chain of custody of a substance 

after it was submitted to a second S.B.I. chemist for further tests where the results 
of the tests performed by the second chemist were inadmissible. S. v. Tripp, 680. 

8 50. Opinion Testimony 
In a prosecution for two armed robberies and for conspiracy to commit armed 

robberies, there was no error in allowing a witness to explain what was meant by 
"roll a queer." S. v. Herring, 269. 

1 60.2. Fingerprint Cards 
There was no error in the admission of defendant's 1979 fingerprint identifica- 

tion card with all information relating to  his prior arrest concealed. S. v. Scober, 
469. 

8 66.1. Identification of Defendant; Competency of Witness 
The trial court properly permitted a witness's in-court identification of defend- 

ant as the perpetrator of a larceny. S. v. Coats, 110. 
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1 66.20. Voir Due to Determine Admissibility of In-Court Identification; Findings 
of Court 

The trial court did not er r  in admitting photographic and in-court identification 
testimony without making findings of fact. S. v. Jackson, 92. 

$3 68. Other Evidence of Identity 
The State's evidence, including evidence that bite marks on the victim's body 

were made by defendant's teeth, was sufficient to identify defendant as the 
perpetrator of a first degree burglary, second degree rape and attempted second 
degree sexual offense. S. v. Carter, 437. 

8 75.2. Confession; Effect of Statements by Officers 
Defendant's confession was properly admitted where the police had told de- 

fendant they would obtain warrants to search his home and defendant feared they 
would discover illegal explosives concealed there. S. v. Durham, 121. 

1 75.7. Confession; Requirement that Defendant Be Warned of Constitutional 
Rights; When Warning Is Required 

In a prosecution for obtaining candy by false pretense in which defendant's 
name was an important part of the evidence against her, there was no error in ad- 
mitting the  testimony of an officer who had recorded defendant's name prior to 
reading her her rights. S. v. Anthony, 590. 

8 75.15. Defendant's Mental Capacity to Confess 
The evidence supported the trial court's determination that defendant's in- 

custody statement was voluntary where the only evidence tending t o  show that 
defendant may have been impaired was his bare assertion to  an officer that he was 
"on coke." S. v. Allen, 449. 

8 76.10. Determination of Admissibility; Review of Trial Court's Determination 
Where defendant objected to the admission of his statement to officers only on 

the basis of accuracy, he could not argue on appeal that the jury should have been 
instructed that the statement could only be used for impeachment or that the state- 
ment should not have been read to the jury. S. v. Greene, 21. 

8 80.1. Foundation and Authentication of Records 
The authenticity of a copy of a deed of trust  was sufficiently established for its 

admission into evidence where defendant identified an exhibit a s  the deed of trust  
she and her husband signed in which they pledged a house a s  security for a bank 
loan. S. v. White, 504. 

8 86.2. Impeachment of Defendant; Prior Convictions Generally 
The trial court's error in not permitting defendant to  testify on direct examina- 

tion about his prior convictions was not enough to warrant reversal. S. v. Stanley, 
178. 

1 86.3. Impeachment of Defendant; Prior Convictions; Effect of Defendant's An- 
swer; Further Cross-Examination of Defendant 

When a defense witness denied that he had been convicted of communicating a 
threat t o  his mother, the  trial court did not e r r  in permitting the  prosecutor to "sift 
the witness" by asking further questions about specific acts of misconduct during 
the witness's alleged attack on his mother. S. v. Williams and S. v. Perry, 394. 



ANALYTICAL INDEX 
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1 86.4. Impeachment of Defendmt; Prior Arrests and Accusations of Crime 
There was no error in the denial of defendants' motions for a mistrial after the 

State was allowed to ask about prior acts of misconduct by one defendant. S. v. 
Herring, 269. 

The State was properly permitted to  impeach a defense witness by cross- 
examining him about specific acts of misconduct and about his bias or interest in 
the litigation, but a question as to whether the witness was on bond after his arrest 
for a cocaine sale was improper. S. v. Williams and S. v. Perry, 394. 

$3 86.10. Credibility of Accomplices; Corroboration 
In a prosecution for first-degree burglary and armed robbery, defendant was 

not prejudiced when the prosecutor questioned an officer about whether a testify- 
ing accomplice had given evidence about other break-ins. S. v. Leonard, 443. 

1 87.4. Redirect Examination 
The trial court did not abuse its discretion in allowing testimony on redirect 

which could have been properly admitted on direct examination. S. v. Williams and 
S. v. Perry, 394. 

1 89.1. Evidence of Character Bearing on Witness's Credibility 
In a prosecution for second-degree rape, the court did not er r  by not permit- 

ting defendant to ask about the victim's reputation for truth and veracity. S. v. 
Stanley, 178. 

61 89.4. Credibility of Witness; Prior Statements 
In a prosecution for second-degree rape, the court did not abuse its discretion 

by sustaining the State's objection to defendant reading from the probable cause 
hearing transcript after the victim started to cry during cross-examination. S. v. 
Stanley, 178. 

1 91. Speedy Trial 
There was no error in the trial court's denial of defendant's motion to dismiss 

on speedy trial grounds where defendant was tried 314 days after his arrest on the 
original warrant and 222 days were excluded for a mental examination and continu- 
ances. S. v. Sturgis, 188. 

$3 91.7. Continuance on Ground of Absence of Witness 
The denial of defendant's motion for a continuance in order to obtain witnesses 

did not violate defendant's rights under the federal or state constitutions. S. v. 
Highsmith, 96. 

1 92.1. Consolidation of Charges against Multiple Defendants; Same Offense 
There was no abuse of discretion in granting the State's motion for joinder of 

parties where both defendants were indicted for the same offenses stemming from 
the same incidents. S. v. Herring, 269. 

1 92.3. Consolidation of Multiple Charges against Same Defendant 
The trial court erred by joining for trial multiple counts of second-degree 

burglary, felonious larceny, attempted safecracking, and conspiracy arising out of 
burglaries committed on one weekend in October 1982 and one weekend in January 
1983. S. v. Williams, 695. 
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g 93. Order of Proof 
The trial court did not er r  by denying defendant permission to exhibit his palm 

to  the jury immediately after the State introduced a latent fingerprint and a finger- 
print identification card during its case in chief because exhibiting defendant's palm 
would constitute presenting evidence. S. v. Scober, 469. 

g 98. Presence of Witnesses 
There was no abuse of discretion in the denial of defendant's motion for a 

mistrial based on the failure of one of his witnesses to appear where the witness 
would have been used in an improper attempt to impeach a testifying codefendant 
on a collateral matter. S. v. Leonard, 443. 

@ 98.2. Sequestration of Witnesses 
The court did not er r  by allowing three of the State's witnesses to confer 

together with the prosecutor after the court granted the parties' motion to se- 
quester. S. v. Williamson, 114. 

8 99.2. Expression of Opinion by the Court; Remarks during Trial Generally 
The trial court did not express an opinion in clarifying a witness's testimony 

by stating, "One man had marijuana on him that was in there. I think that's what 
he said." S. v. Williams and S. v. Perry, 394. 

1 99.7. Expression of Opinion by the Court; Admonitions to Witnesses 
When the prosecuting witness indicated that he would not testify, the trial 

court did not er r  in informing him that the alternative was to be jailed for con- 
tempt. S. v. Cogdell, 647. 

1 99.9. Expression of Opinion by the Court; Examination of Witnesses by the 
Court 

The trial court did not er r  in asking defendant questions out of the jury's 
presence concerning his decision not to testify. S. v. Cogdell, 647. 

1 101. Conduct or Misconduct Affecting Jurors 
There was no prejudicial error where the court did not instruct the jury that 

no notes could be taken after a party objected. S. v. Durham, 121. 

g 102.4. Conduct of Prosecutor during Trial Generally 
The prosecutor's comment to the trial court in support of his motion to strike a 

defense witness's testimony after the witness asserted his privilege against self- 
incrimination did not improperly convey to the jury that the witness was guilty of 
drug crimes for which he had not been tried. S, v. Williams and S. v. Perry, 394. 

8 102.5. Prosecutor's Conduct in Cross-Examining Defendant 
There was no abuse of discretion in the court's control of the cross-examination 

of defendant. S. v. Greene, 21. 

8 102.8. Jury Argument; Comment on Failure to Testify 
The trial court erred during closing arguments by not giving a curative in- 

struction after sustaining defendant's objection to a comment by the prosecutor on 
defendant's wife's failure to testify. S, v. Robinson, 323. 

8 104. consideration of Evidence on Motion to Nonsuit 
Where defendant challenged the sufficiency of the evidence to support the en- 

t ry  of judgment, G.S. 15A-1227(d) indicates that the reviewing court must consider 
the defendant's evidence as well as the State's. S. v. Durham, 201. 
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CRIMINAL LAW - Continued 

Q 111.1. Particular Miscellaneous Instructions 
In a prosecution for driving with a revoked license and not leaving the re- 

quired information a t  the scene of the accident, the court did not er r  by instructing 
the jury that a 1977 Chevrolet is a motor vehicle and that Lancaster Street in 
Durham is a public highway. S. v. Carrington, 40. 

The court's instruction on identification testimony was sufficient where it em- 
phasized that proof of defendant's identity as the perpetrator of the crime was an 
essential element of the case which the State had to  prove beyond a reasonable 
doubt. S, v. Mayfield, 601. 

Q 112.1. Instructions on Reasonable Doubt 
The trial court did not er r  in instructing the jury that a reasonable doubt is 

not a "doubt suggested by the ingenuity of counsel." S. v. Cogdell, 647. 

Q 113.1. Summary of Evidence in Instructions 
The trial court did not e r r  in failing to  summarize evidence elicited by defend- 

ant on cross-examination which tended merely to impeach or show bias. S. v. 
Carter, 437. 

1 117.5. Charge on Credibility of Defendant 
Defendant could not successfully argue on appeal that the trial court erred 

when it failed to  list all his prior convictions when instructing the jury that defend- 
ant's testimony about his prior convictions could only be used to judge his truthful- 
ness because the court had done precisely what defendant's counsel requested. S. v. 
Carrington, 40. 

Q 118.2. Particular Cbarges on Contentions as Not Erroneous 
The trial court in a felonious assault case sufficiently stated the contentions of 

defendant relating to  self-defense. S. v. McLean, 224. 

Q 119. Requests for Instructions 
There was no error in the court's refusal to instruct the jury on the limited use 

of defendant's prior record. S. v. Moser, 216. 

Q 122.1. Jury's Request for Additional Instructions 
The trial judge did not e r r  in failing to reiterate the State's burden of proof 

when he answered questions by the jury. S. v. Smith, 514. 

Q 131.1. New Trial for Newly Discovered Evidence; Discretion of Trial Court 
There was no error in the denial of defendant's motion for a new trial for new- 

ly discovered evidence. S. v. Stanley, 178. 

Q 134. Form and Requisites of Judgment in General 
There was no error in signing the impaired driving determination of sentenc- 

ing factors form out of term and out of district. S. v. Sigmon, 479. 

Q 134.4. Youthful Offenders 
The trial judge erred by refusing to consider whether a defendant whose pro- 

bation had been revoked should have been committed as a Committed Youthful Of- 
fender because he didn't think the youthful offender program applied to women. S. 
v. Coffey, 137. 
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B 138. Severity of Sentence and Determination Thereof 
The trial court did not er r  by failing to find the  mitigating factor of strong 

provocation. S. v. Highsmith, 96. 
Where defendant was convicted of second-degree rape, the trial court properly 

found as aggravating factors that the victim was mentally infirm and that defend- 
ant took advantage of a position of trust  or confidence to commit the offense. S. v. 
Stanley, 178. 

The court did not e r r  by considering as an aggravating factor the fact that one 
defendant had committed the offenses with which he was charged while on pretrial 
release for another felony charge. S. v. Herring, 269. 

The trial court erred in finding as an aggravating factor that a felonious 
assault was especially heinous, atrocious or cruel. S. v. McLean, 224. 

The trial court could properly find as separate aggravating factors that defend- 
ant had prior convictions for offenses punishable by more than sixty days imprison- 
ment and that defendant committed the crime while under a probationary sentence. 
Ibid. 

The trial court improperly based two aggravating factors on the same evidence 
when it found that defendant had ~ r i o r  convictions ~unishable  bv more than sixtv 
days imprisonment and that defendant bad a prior record involving the use of 
violence covering a span of ten years. Ibid. 

The court did not er r  by finding in aggravation that defendant had a prior con- 
viction where evidence of a prior conviction was introduced during the State's case 
in chief to show why defendant abandoned his attempted rape and was not neces- 
sary to  prove an element of the offense. S. v. Moser, 216. 

The court may find as two separate aggravating factors that defendant induced 
another or others to  participate in the offense and that defendant also led or 
dominated another or others during the offense. S. v. SanMiguel, 276. 

The evidence supported the court's finding of the aggravating factor that 
defendants induced another or others to  participate in the commission of a conspira- 
cy to  sell and deliver LSD and the sale and delivery of LSD but was insufficient to 
support a finding that defendants occupied a position of leadership or dominance 
over another participant in the  commission of the crimes. Ibid. 

The trial court did not impose a sentence in excess of the presumptive term 
because of dissatisfaction with the Fair Sentencing Act where it was clear that the 
court's comments were in direct response to defense counsel's statements and were 
simply to  explain that defendant would be entitled to have his sentences reduced. 
S. v. Swimm, 309. 

The trial court did not er r  on resentencing by failing to  consider defendant's 
good prison conduct as a mitigating factor. Ibid. 

The trial court erred in finding as an aggravating factor that defendant's mur- 
der of his sister-in-law "was a course of conduct in which defendant committed an 
act of violence against another person," i.e., the murder of his wife, because the 
wife's murder was joinable with the  crime for which defendant was being sen- 
tenced. S. v. Taylor, 326. 

The trial judge intended to find only one aggravating factor where he placed 
three asterisks on the  factors in aggravation and mitigation of punishment form be- 
side the  finding for an  offense committed against law enforcement, judicial, or other 
officials and noted a t  the bottom of the page that defendant had shot his wife, a 
witness against him. S. v. Laney, 571. 
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The evidence was sufficient to permit the trial court t o  find by a 
preponderance of the evidence that defendant's offense was committed against a 
witness against him while engaged in the  performance of her official duties or 
because of the exercise of her official duties. Ibid. 

A statement in a Supreme Court decision on defendant's prior appeal that a 
burglary victim was eighty-one years old was a sufficient basis for the trial court a t  
a resentencing hearing to  find that the victim of the crime was very old, and i t  was 
proper for the trial court t o  conclude that the victim's advanced age was an ag- 
gravating factor for the crime of burglary. S. v. Williams, 574. 

The trial court erred in finding that the age of the seventeen-year-old victim 
was an aggravating factor in sentencing defendant for armed robbery and felonious 
assault. S. v. Cogdell, 647. 

The trial court was not required to find any aggravating factors where defend- 
ant received a consolidated twenty-year sentence for armed robbery and felonious 
assault and the presumptive sentence was fourteen years for the armed robbery 
and six years for the assault. Ibid. 

Resentencing was necessary where kidnapping offenses were consolidated with 
murder offenses, aggravating and mitigating factors were not found for the  kidnap- 
ping offenses, and the trial judge imposed prison terms exceeding the total of the 
presumptive terms for each consolidated felony. S. v. Miller, 760. 

The trial judge erred in sentencing defendant for two counts of second-degree 
murder by finding that the offense was especially heinous, atrocious or cruel where 
the State failed to show by the  preponderance of the evidence excessive brutality, 
physical pain, or psychological suffering not normally present in second-degree 
murder. Ibid. 

bl 138.4. Severity of Sentence; Limitations; Where There Are Several Charges 
The trial court erred by consolidating charges of breaking and entering and 

larceny for judgment, finding an aggravating factor, and imposing a sentence of 
twenty years when the maximum term for any of the charges was ten years. S. v. 
Ransom, 716. 

ff 138.11. Different Punishment on Second Trial 
There was no error in sentencing defendant to a term of fourteen years after a 

retrial for armed robbery where the original sentence was twelve years. S. v. 
Williams, 728. 

1 143.5. Revocation of Probation; Admissibility and Sufficiency of Evidence 
The evidence clearly supported the court's finding that defendant failed to  

report to the probation officer a t  reasonable times and in a reasonable manner and 
that was sufficient t o  support the court's order revoking probation. S. v. Coffey, 
137. 

The trial court did not e r r  in a probation revocation proceeding by denying 
defendant's motion to suppress marijuana obtained in an airport search and seizure. 
S. v. Lombardo, 460. 

ff 143.7. Violation of Conditions of Probation; Wilfulness and Lack of Lawful 
Excuse 

The trial court was not under a duty to  make specific findings with respect to 
defendant's alleged inability to comply with the terms of his probation where de- 
fendant's position was related through the  statements of his counsel. S. v. Crouch, 
565. 
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Q 144. Modification of Judgment in Trial Court 
The trial court did not have jurisdiction after i t  adjourned to grant the State's 

motion for appropriate relief. S. v. Ransom, 716. 

8 167. Harmless and Prejudicial Error in General 
In a prosecution for murder, the trial court's errors did not alone rise to the 

level of prejudicial error, but collectively raised a reasonable possibility that a jury 
would have reached a different verdict had those errors not occurred. S. v. 
Temples, 106. 

Q 169. Harmless Error in Admission of Evidence 
There was no prejudicial error in a witness's reference to defendant's house as 

the "crime scene" and no prejudicial error in the prosecutor asking a witness if 
defendant made a statement after being advised of his rights. S. v. Greene, 21. 

Q 177.1. Remand for Correction of Error in Judgment 
The case was remanded to  make the judgment consistent with the verdict 

where the verdict was guilty of assault with a deadly weapon but the judgment 
reflected a conviction of felonious assault with a deadly weapon with intent to kill 
inflicting serious injury. S. v. Durham, 121. 

Q 181. Postconviction Hearing 
Defendant's motion for appropriate relief to set aside a verdict of second- 

degree rape because of inconsistencies and contradictions in the evidence was prop- 
erly denied. S. v. Stanley, 178. 

DIVORCE AND ALIMONY 

Q 18.16. Attorney's Fees in Alimony Action 
The court's findings were insufficient to support its award of attorney fees to 

plaintiff in an action for alimony and child support. Coleman v. Coleman, 494. 

Q 19.5. Alimony; Effect of Separation Agreements and Consent Decrees 
The trial court's finding that a property settlement and consent judgment for 

alimony were intended as reciprocal and inseparable parts of a single agreement 
and so were not modifiable was supported by the evidence. Rowe v. Rowe, 54. 

The evidence supported the court's determination that the support provisions 
of a separation agreement incorporated into a 1975 consent decree were reciprocal 
with the property settlement provisions and that the support provisions were not 
modifiable. Cecil v. Cecil, 455. 

Q 20.3. Divorce as Affecting Right to Alimony; Attorney's Fees 
The trial court erred in awarding attorney fees to defendant in a proceeding in 

which defendant sought modification of alimony subsequent to divorce where de- 
fendant was not entitled to the relief sought. Cecil v. Cecil, 455. 

Q 21.5. Alimony; Punishment for Contempt 
The evidence supported the  court's finding that defendant owned a house by 

an unrecorded deed, and evidence that the house generated $200 per month in rent- 
al income established defendant's ability to pay $200 per month for child support 
and alimony pendente lite while he was in prison and supported the court's deter- 
mination that defendant's failure to pay was willful and in contempt of court. Cole- 
man v. Coleman, 494. 
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ff 23. Jurisdiction in Chid Custody and Support Actions 
The trial court correctly found in an ex parte child custody order that North 

Carolina had been the children's home state for the  six months before the com- 
mencement of the proceeding. Hart v. Hart, 1. 

In a child custody dispute in which jurisdiction was in issue, the serviceman 
husband's testimony that he considered himself a North Carolina resident, though 
equivocal, was sufficient to satisfy the requirement that a parent reside in this 
state. Ibid. 

The North Carolina trial court did not e r r  in assuming jurisdiction in a child 
custody matter where the wife's action was filed in Florida the day after the hus- 
band filed his action in North Carolina. Ibid. 

An action for custody or support of minor children may be maintained as a 
civil action; joined with an action or cross-action for annulment, divorce, or alimony; 
by motion in the cause in an action for annulment, divorce, or alimony; or upon the 
court's own motion in an action for annulment, divorce or alimony. Latham v. 
Latham, 722. 

1 23.3. Child Custody and Support; Jurisdiction after Divorce 
Plaintiffs motion for custody and support of the  parties' child should not have 

been dismissed for lack of jurisdiction where the parties had divorced, remarried, 
and separated. Latham v. Latham, 722. 

1 23.6. Child Custody and Support; Forum Non Conveniens 
The trial court did not abuse its discretion in finding that North Carolina was 

a convenient forum for a child custody determination. Hart v. Hart, 1.  

ff 23.9. Chid Custody and Support; Evidence and Findings 
In a child custody dispute in which the date on which the children were moved 

from North Carolina to Florida was in issue, the admission of letters from the 
wife's father in Florida for corroboration was harmless error. Hart v. Hart, 1. 

The trial court correctly concluded that it had jurisdiction over a child custody 
action. Ibid. 

1 24. Child Support Generally 
Where the Social Security Administration paid benefits t o  the disabled father 

on behalf of the  children of the parties, the courts of North Carolina did not have 
authority to order the Social Security Administration and the father to pay those 
benefits directly to plaintiff mother who has custody of the children or to require 
the father to account for such benefits paid to him on behalf of the children. 
Brevard v. Brevard, 484. 

ff 24.1. Determining Amount of Child Support 
The trial court's child support order was insufficient where i t  contained no 

findings a s  to the father's present reasonable expenses and the estates of both par- 
ties, taking into account the distribution of marital property. Little v. Little, 12. 

The trial court did not abuse its discretion in refusing to  give the noncustodial 
father credit against his child support arrearage for expenses incurred while the 
child spent time with him beyond the periods provided in a consent order. Simmons 
v. Simmons, 725. 
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1 24.4. Enforcement of Child Support Orders; Contempt 
The trial court was not required to make findings necessary for determining 

the amount of child support in a civil contempt proceeding to enforce a child sup- 
port order. Plott v. Plott, 82. 

An order holding plaintiff in contempt for failure to make child support 
payments was sufficient where it was implicit in the court's findings that plaintiff 
both possessed the  means to comply and willfully refused to do so. Zbid. 

The evidence was sufficient to support the court's order finding plaintiff 
mother in contempt for violation of a child support order. Bid.  

$3 24.5. Modification of Child Support Order 
There was no error in a court's order that funds held in trust  for a child's 

benefit be paid to defendant, the custodial parent, for the child's use and that plain- 
tiff make support payments to the Clerk of Court for disbursement to defendant 
rather than to the trust  account. Prevatte v. Prevatte, 582. 

$ 24.9. Child Support; Findings 
The trial court erred in its award of child support in that the order contained 

insufficient factual findings as to the income of the parties. Atwell v. Atwell, 231. 
An order awarding child support did not contain sufficient findings as to the 

parties' estates where the court found only that the parties owned a house with 
$25,000 equity but did not find the fair market value and found only that there 
were substantial family obligations. Zbid. 

A child support order contained insufficient findings as to the needs and ex- 
penses of the parties in that the court failed to make any findings as to the wife's 
individual needs apart from fixed household expenses and the husband's fixed ex- 
penses were not taken into account. Bid.  

A child custody order did not contain sufficient findings upon which the court 
could reach a conclusion as to reasonable needs of the child where the record was 
devoid of any finding relating to the actual past expenditures of the minor child. 
Ibid. 

$ 27. Child Custody and Support; Attorney's Fees 
The trial court's findings implicitly supported i ts  award of attorney fees to 

defendant father in an action against the mother to enforce a child support order. 
Plott v.  Plott, 82. 

The trial court in a child support action abused i ts  discretion by ordering that 
the husband pay attorneys' fees based on a finding that the wife had insufficient 
means to defray the expenses of the suit when the finding was in reality a conclu- 
sion of law. Atwell v. Atwell, 231. 

An award of counsel fees in an action for child support was vacated where 
findings regarding the time the wife's counsel spent on the case and the value of 
his services were wholly unsupported by the evidence. Ibid. 

The trial court was authorized to award reasonable attorney fees for child 
custody and support actions but not for a civil action to establish paternity. Smith 
v. Price, 413. 

$ 30. Equitable Distribution 
Accident insurance benefits paid to the husband to compensate him for his lost 

ability to work after a motorcycle accident left him partially paralyzed constituted 
marital property. Little v. Little, 12. 
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The trial court's equitable distribution order was fatally defective where it 
failed to contain a complete listing of the marital property. Ibid. 

The trial court's order did not contain sufficient findings to support its unequal 
division of the marital property. Bid.  

Stock in a closely-held corporation inherited by plaintiff during the marriage 
constitutes separate property, but any increase in the value of the stock due to ac- 
tive rather than passive appreciation constitutes marital property subject to 
equitable distribution. McLeod v. McLeod, 144. 

When plaintiffs minority interest in a closely-held corporation inherited during 
the marriage became the controlling stock upon the corporation's redemption of all 
outstanding shares except those owned by plaintiff, the corresponding increase in 
value of plaintiffs shares resulted from active appreciation and constituted marital 
property subject to equitable distribution. Ibid. 

Where a spouse furnishing consideration from separate property causes prop- 
erty to be conveyed to the other spouse in the form of a tenancy by the entireties, 
a presumption of a gift of separate property to the marital estate arises. Ibid. 

A camperltrailer financed and improved with funds from the sale of plaintiff 
husband's separate property (corporate stock) and from bonuses plaintiff received 
from a closely-held corporation includes both separate and marital interests and 
should be apportioned according to the formula for source of funds-activelpassive 
appreciation. Ibid. 

The trial court erred by permanently enjoining plaintiff from foreclosing under 
a deed of trust  where the wife was awarded the marital home in an equitable distri- 
bution and the husband had previously borrowed $48,000 from plaintiff secured by 
a deed of trust  on the marital home which the wife had never signed. Branch Bank- 
ing and Trust Co. v. Wright, 550. 

Plaintiffs vested military retirement benefits constituted separate property 
not subject to equitable distribution where plaintiffs divorce complaint was filed 
prior to the effective date of the 1983 amendment to G.S. 50-20(b)(l). Johnson v. 
Johnson, 593. 

The trial court erred in an action for divorce and equitable distribution by giv- 
ing effect to the parties' oral stipulations relating to the distribution of the marital 
property without inquiring into the parties' understanding of the legal effect of 
their agreement or the terms of their agreement. McIntosh v. McIntosh, 554. 

The trial court erred in a divorce action by hearing the issue of alimony before 
the issue of equitable distribution. Ibid. 

Provisions of a 1963 separation agreement in which plaintiff relinquished all 
rights in property "hereafter acquired" by defendant and in which the  parties 
agreed to a full and final settlement of any property rights "that might arise in the 
future" were executory provisions which became void as to property acquired after 
they resumed the marital relationship, and a suit for equitable distribution of such 
property was proper. Carlton v. Carlton, 690. 

EJECTMENT 

8 1. Nature and Scope of Remedy 
An equitable lien is not possessory and would not serve as a defense to an ac- 

tion for possession of property. Ivey v. Williams, 532. 
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EVIDENCE 

B 22. Evidence a t  Former Trial or Proceeding of Same Case 
The court did not er r  by excluding the testimony given a t  the probable cause 

hearing by witnesses absent from trial. S. v. Highsmith, 96. 

28.2. Authentication of Particular Records and Documents 
Minutes of a meeting of a legislative committee were sufficiently authenticated 

for admission into evidence. Morgan v. Polk County Bd of Education, 169. 

1 32.5. Parol Evidence; Matters Relating to Conditions Precedent 
Evidence that an agreement between defendants and plaintiff town was signed 

by defendants only on the condition that any payments made by defendants under 
the agreement would be reimbursed to them by plaintiff town did not come within 
an exception to the parol evidence rule allowing parol evidence to show conditional 
delivery of a contract. Town of West  Jefferson v. Edwards, 377. 

8 32.6. Parol Evidence; Matters Relating to Validity of Instrument 
Parol evidence was not admissible to show that a contract was not intended to 

be valid and binding. Town of West  Jefferson v. Edwards, 377. 

EXECUTORS AND ADMINISTRATORS 

8 5. Revocation of Letters 
A petition to  have a co-executor's letters testamentary revoked was properly 

verified and stated a claim upon which relief could be granted. In re Estate of 
Longest, 386. 

8 5.5. Other Grounds for Revocation of Letters Testamentary 
In an order revoking respondent's letters testamentary, the Clerk's findings 

that respondent filed the estate's accounts late and improperly advanced himself 
$32,950 from the estate were supported by the evidence. In  re Estate of Longest, 
386. 

8 37.1. Costs, Commissions and Attorney's Fees 
The question of attorney's fees and commissions to a co-executor was not 

determined a t  a hearing before an assistant clerk because the only purpose of the 
hearing was to decide the best course to follow to close the estate. In re Estate of 
Longest, 386. 

FALSE PRETENSE 

8 2. Indictment 
Indictments which alleged that defendant obtained property by false pretense 

in that she received and accepted delivery of candy by misrepresenting her identity 
sufficiently alleged that defendant's misrepresentations deceived the vendor of the 
candy and that the property was obtained as a result of misrepresentation. S. v. 
Anthony, 590. 

B 3.1. Sufficiency of Evidence 
In a prosecution for obtaining candy by false pretense, the court did not er r  by 

denying defendant's motion to dismiss a t  the close of all the evidence where the 
jury could have found that defendant's fictitious name was a false representation on 
which the candy vendor relied in delivering the candy. S. v. Anthony, 590. 
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ff 3.2. Instructions 
There was sufficient evidence to support the court's instruction on acting in 

concert. S. v. Anthony, 590. 

FRAUD 

3.1. Material Misrepresentation of Past Fact; Promissory Representation 
Defendants' evidence was insufficient to show that plaintiff was guilty of fraud 

in promising to take back property sold to defendants if defendants could not make 
money on the property. Northwestern Bank v. Rash, 101. 

8 12. Sufficiency of Evidence 
Defendants failed to make out a case of fraud entitling them to cancellation of 

a note given to plaintiff bank for the purchase of realty based on the bank's misrep- 
resentation that i t  owned the property or based on the bank's misrepresentation of 
the amount of rent the property was producing. Northwestern Bank v. Rash, 101. 

Defendants failed to show that plaintiff bank's representation as to the value of 
repairs made to  property purchased by defendants was false so as to entitle defend- 
ants t o  cancellation of a note given for the property on the basis of fraud. Ibid. 

In an action against seven doctors for fraudulent concealment of the true 
nature and extent of plaintiffs injuries to prevent her from discovering that frac- 
tures sustained in an automobile accident had been overlooked a t  the initial ex- 
amination, plaintiffs forecast of evidence was insufficient to establish triable issues 
of fraud against five doctors but was sufficient to establish triable issues against 
two doctors. Watts v. Cumberland County Hosp. System, 769. 

HIGHWAYS AND CARTWAYS 

ff 5. Rights of Way Generally 
The trial court properly granted summary judgment for defendants in an ac- 

tion in which plaintiff town sought in part injunctions restraining defendants from 
improving, enlarging, or closing two streets. Town of Morehead City v. Depart- 
ment of Transportation, 66. 

(1 5.3. Actions to Condemn Rights of Way 
The trial court erred by concluding that the Department of Transportation had 

a right of way over a portion of defendants' land based either on a presumption 
that the  Department owned the right of way or on an express or implied dedica- 
tion. Dept. of Transportation v. Kivett, 509. 

HOMICIDE 

ff 15. Relevancy and Competency of Evidence 
In a prosecution for the murder by defendant of her husband, the court erred 

by admitting for impeachment a note allegedly written by defendant in contempla- 
tion of suicide. S. v. Temples, 106. 

ff 19.1. Evidence Competent on Question of Self-Defense; Evidence of Character 
or Reputation 

The trial court erred by admitting evidence of the decedent's general reputa- 
tion in the community in a prosecution for the murder by defendant of her alleged- 
ly abusive husband. S. v. Temples, 106. 
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HOMICIDE - Continued 

Q 21.7. Sufficiency of Evidence of Guilt of Second Degree Murder 
The State's evidence was insufficient to support defendant's conviction of 

second-degree murder. S. v. Davis, 208. 

Q 21.9. Sufficiency of Evidence of Guilt of Manslaughter 
The State's evidence was sufficient to support defendant's conviction of in- 

voluntary manslaughter of a two-year-old child who had been left in defendant's 
custody some four days prior to her death. S. v.  Evans, 31. 

The court properly denied defendant's motion to set aside the verdict of in- 
voluntary manslaughter and for a new trial. S. v. Greene, 21. 

Q 28.3. Instructions on Self-Defense; Aggression or Provocation by Defendant 
The court erred by instructing the jury that one enters a fight voluntarily if 

she uses upon her opponent abusive language calculated to bring on a fight. S, v. 
Temples, 106. 

The court erred by instructing the jury that a defendant acting in self-defense 
is guilty of voluntary manslaughter if she was the aggressor where the record con- 
tained no evidence that defendant was the aggressor. Ibid. 

INFANTS 

Q 20. Juvenile Delinquents; Judgments and Orders; Dispositional Alternatives 
The trial court had common law authority to commit a juvenile to consecutive 

terms of detention. In re Thompson, 329. 
The lack of findings as to alternatives to commitment in a juvenile order 

revoking a conditional release and ordering that respondent be recommitted does 
not constitute error. In the Matter of Baxley, 527. 

Q 21. Juvenile Delinquents; Dispositional Alternatives 
An appeal as to whether the juvenile judge failed to heed the mandate of the 

Willie M. consent order was dismissed in light of the federal court's continuing 
jurisdiction. In the Matter of Baxley, 527. 

INSANE PERSONS 

Q 1. Commitment to Hospitals 
A petition for involuntary commitment was insufficient where it was not con- 

firmed by oath or affirmation before a duly authorized certifying officer. In re In- 
gram, 579. 

Statements in a petition for involuntary commitment were insufficient to 
establish reasonable grounds for issuance of a commitment order. Ibid. 

INSURANCE 

Q 8. Modification 
Plaintiff did not introduce sufficient evidence that defendant's employee had 

actual or apparent authority to modify a life insurance contract when the employee 
responded to an inquiry from plaintiffs husband about an exclusion for military air- 
craft. Pearce v.  American Defender Life Ins. Co., 620. 
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9 14. Life Insurance; Provisions Excluding Liability if Death Results from Stipu- 
lated Causes 

Judgment n.0.v. was properly granted in favor of defendant insurance company 
where plaintiffs husband had bought a life insurance policy with an accidental 
death rider which contained exclusions for aircraft crew members and for military 
aircraft, and plaintiffs husband died in an accident involving a military aircraft on 
which he was a crew member. Pearce v. American Defender Lqe Ins. Co., 620. 

9 96.1. Automobile Liability Insurance; Time for Giving Notice of Accident or 
Claim 

Where the court concluded that notice of a claim was not given as soon as 
practicable and that failure to  notify the insurer "lacked good faith," there was no 
need to  determine whether the insurer was prejudiced by the delay. Ins. Co. v. 
Construction Co., 424. 

Where the insured did not notify the insurer of an accident, the trial court im- 
properly substituted an objective test  of good faith by allowing unreasonable or un- 
fair dealings to constitute bad faith by the insured. Ibid. 

9 128. Fire Insurance; Waiver of and Estoppel to Assert Forfeitures and Con- 
ditions 

There was no reversible error where the trial court erroneously directed a ver- 
dict for defendant insurance company in an action to recover under a fire insurance 
policy on the grounds that the hazard of fire was increased by means within the 
control and knowledge of the insured. Hawkins v. State Capital Ins. Co., 499. 

A provision in a fire insurance policy providing for suspension of coverage if 
the building was unoccupied for more than sixty days could not be waived as a mat- 
ter  of law as to subsequent vacancies. Ibid. 

9 136. Actions on Fire Policies 
In an action to recover under a homeowner's insurance policy for loss by fire, 

the court did not er r  in awarding plaintiffs the full amount of the policy for the loss 
of their dwelling. Sunatt v. Grain Dealers Mut. Ins. Co., 288. 

9 144. Actions on Property Damage Policies 
Summary judgment was improperly granted for defendant insurance company 

under a clause excluding coverage for infidelity of a person to whom the insured 
property was entrusted. Van Sumner, Inc. v. Penn Nat. Mut. Casualty Ins. Co., 
654. 

INTOXICATING LIQUORS 

9 24. Civil Liability Generally 
Defendant was entitled to  summary judgment based on the contributory negli- 

gence of plaintiff in an action in which plaintiff alleged that defendant was negli- 
gent in continuing to serve him alcoholic beverages after he became intoxicated. 
Brower v. Robert Chappell & Assoc., Inc., 317. 

JUDGMENTS 

9 21.1. Attack on Consent Judgments; Want of Consent 
Proceeding must be remanded for a determination as to whether respondents 

authorized their attorney to  consent to an order for the sale of lands owned by 
tenants in common. Lynch v. Lynch, 540. 
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KIDNAPPING 

8 1.3. Instructions 
The trial court erred in instructing the jury that defendant could be found 

guilty of kidnapping on the theory that he confined, restrained or removed the vic- 
tim for the purpose of holding her as a hostage. S. v. Moore, 464. 

The evidence in a second-degree kidnapping case tended to show that defend- 
ant restrained the victim with the intent to have sexual intercourse with her 
notwithstanding resistance on her part and thus did not require the trial court to 
submit the lesser-included offense of false imprisonment. S. v. Franks, 661. 

LARCENY 

O 6.1. Competency of Evidence as to Value 
Testimony that stolen rings had cost $2,100 when purchased twenty years 

before was admissible in a larceny case. S. v. Coats, 110. 

8 7.2. Sufficiency of Evidence; Value of Property Stolen 
The State's evidence of the value of stolen goods was sufficient to support 

defendant's conviction of felonious larceny. S, v. Coats, 110. 

8 7.4. Sufficiency of Evidence; Possession of Stolen Property 
The trial court properly allowed the jury to rely on the doctrine of recent 

possession and the evidence was sufficient to support defendant's convictions for 
felonious breaking or entering and felonious larceny. S, v. Williamson, 114. 

The evidence was sufficient to justify a conviction for larceny of a dog where it 
showed that the dog was taken from its lot without the owner's consent, defendant 
had the dog almost immediately thereafter, falsely claimed that the owner had 
given i t  to him, and then sold it to another. S, v. Rowell, 595. 

MASTER AND SERVANT 

8 10.2. Actions for Wrongful Discharge 
Plaintiffs complaint stated an enforceable claim against defendant Duke 

Hospital, but not against two other parties who did not employ her, for wrongfully 
discharging plaintiff from her employment in retaliation for her refusal to testify 
falsely or incompletely in a medical malpractice case. Sides v. Duke Hospital, 331. 

Plaintiff stated a claim for breach of contract where she alleged wrongful 
discharge from employment, even if the employment contract was a t  will, because 
Duke had no right to terminate her for the unlawful purposes alleged in the com- 
plaint. Bid.  

8 10.3. Actions for Wrongful Discharge; Damages 
Plaintiffs complaint stated a claim for punitive damages against Duke Univer- 

sity Medical Center and two doctors based on wrongful discharge and malicious in- 
terference with contract where she alleged wanton and reckless disregard of her 
rights by Duke and actual malice by the doctors. Sides v. Duke Hospital, 331. 

8 13. Interference with Contract of Employment by Third Persons 
Plaintiff stated a complaint against two doctors for wrongfully interfering with 

her contractual relationship with Duke University Medical Center. Sides v. Duke 
Hospital, 331. 
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$ 56. Workers' Compensation; Causal Relation between Employment and Injury 
The Industrial Commission's finding that an electrician's death was caused by 

an electrical shock accidentally sustained in his employment was supported by the 
evidence. Snow v. Dick & Kirkman, 263. 

$ 65.2. Workers' Compensation; Back Injuries 
Where injury to plaintiffs back led to arachnoiditis and renders her incapable 

of holding any kind of job, she is entitled to compensation for permanent total 
disability under G.S. 97-29 rather than only for impaired back function under G.S. 
97-31. Jones v. Murdoch Center, 128. 

The Industrial Commission's finding that plaintiff had sustained a 25% perma- 
nent partial disability to his back and no other permanent impairment was sup- 
ported by the evidence. Ganey v. S. S. Kresge Co., 300. 

$ 66. Workers' Compensation; Mental Disorders 
The Industrial Commission's finding that plaintiffs psychological problems 

were not in themselves disabling was supported by testimony from plaintiffs 
psychiatrist. Ganey v. S. S. Kresge Co., 300. 

8 68. Workers' Compensation; Occupational Diseases 
The evidence supported a finding that plaintiff received notice from competent 

medical authority that she had the occupational disease byssinosis on 25 June 1977 
a t  an occupational respiratory screening clinic. Dawkins v. Erwin Mills, 712. 

The Industrial Commission's findings of fact were supported by competent 
evidence where the mill in which plaintiff was employed processed cotton for only 
two months during the almost twenty-five year period of plaintiffs employment and 
the only chemical affecting the respiratory system about which plaintiff inquired 
was found in a floor finish which was used very infrequently. Guy v. Burlington In- 
dustries, 685. 

@ 69. Workers' Compensation; Amount of Recovery Generally 
A workers' compensation plaintiff was not prejudiced by an erroneous order of 

the Industrial Commission suspending payments until plaintiff signed a form 
because plaintiff received payments to which he was not entitled because he re- 
fused tests requested by defendants' doctor. Hooks v. Eastway Mills, Inc. and Af- 
filiates, 432. 

1 69.1. Workers' Compensation; Meaning of Disability 
Plaintiff was not entitled to disability benefits for the period following her 

return to  work after surgery until she reached maximum recovery. Algary v. Mc- 
Carley & Co., 125. 

$ 72. Workers' Compensation; Partial Disability 
The Industrial Commission erred in refusing to allow defendants credit on a 

permanent partial disability award for payments made to plaintiff after the date 
plaintiffs maximum recovery was reached. Moretz v. Richards & Associates, 72. 

$ 77.1. Workers' Compensation; Modification of Award; Change of Conditions 
The record did not support the Industrial Commission's finding that plaintiff 

had a substantial change of condition within two years of the last and final payment 
of compensation. Cowart v. Skyline Restaurant, 560. 
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9 94.4. Workers' Compensation; Rehearing and Review by Industrial Cornmission; 
Additional Evidence 

The Industrial Commission did not abuse its discretion by refusing to permit 
plaintiff t o  introduce additional evidence. Guy v. Burlington Industries, 685. 

9 99. Workers' Compensation; Attorneys' Fees 
There was no error in the Industrial Commission's failure to award attorneys' 

fees in a workers' compensation case. Ganey v. S. S. Kresge Co., 300. 

61 108.1. Right to Unemployment Compensation; Effect of Misconduct 
Claimant's violation of a company rule requiring employees who are absent due 

to  illness to call in by 7:30 a.m. did not constitute misconduct so as to disqualify him 
from receiving unemployment compensation under the circumstances of this case. 
In  re Helmandollar v. M.A.N. Truck & Bus Corp., 314. 

9 112. Federal Wage and Hour Law; Validity and Construction Generally 
Night hours on call by plaintiff, a night supervisor in a residential care facility 

for physically handicapped young adults, constituted compensable work time under 
the Fair Labor Standards Act even though plaintiff was permitted to sleep during 
such time. Lowe v. Bell House, Inc., 196. 

MORTGAGES AND DEEDS OF TRUST 

9 1.1. Equitable Liens 
An equitable lien is not possessory and would not serve as a defense to an ac- 

tion for possession of property. Ivey v. Williams, 532. 

9 17.1. Payment and Satisfaction; Burden of Proof; Particular Acts Constituting 
Payment and Satisfaction 

The trial court did not err  by entering an order allowing petitioner to foreclose 
under the terms of a deed of trust  where a second deed of trust  was not valid be- 
cause i t  did not contain the signatures of respondents as officers of their wholly 
owned corporation. In r e  Foreclosure of Bowers v. Bowers, 708. 

MUNICIPAL CORPORATIONS 

9 11. Discharge of Municipal Employees 
There was sufficient evidence to support a jury finding that the Chief of Police 

was not justified in finding that plaintiff had committed an act unbecoming a police 
officer by soliciting the act of fellatio with another officer where plaintiff testified 
that he was merely testing the other officer to determine whether the other officer 
was a homosexual. Warren v. City of Asheville, 402. 

A law officer may be discharged from employment because of his refusal to 
submit to a polygraph examination if the officer has been informed (1) that  the 
questions will relate specifically and narrowly to the performance of official duties, 
(2) that  the answers cannot be used against him in any subsequent criminal prosecu- 
tion, and (3) that  the penalty for refusal is dismissal. Ibid. 

Plaintiff police officer was justified in refusing to take a polygraph examination 
where he learned through counsel that the polygraph operator planned to ask ques- 
tions not related specifically to plaintiffs official duties and the charge being in- 
vestigated. Zbid. 
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Q 23.3. Extending and Furnishing Public Utilities and Services Outside Corporate 
Limits 

Plaintiff town had authority to enter into a contract t o  extend water and sewer 
lines to defendants' property outside the town limits upon agreement by defendants 
to pay the town $6,400 for each acre developed by them to be served by the water 
and sewer system. Town of West Jefferson v. Edwards, 377. 

Q 30.6. Zoning; Special Permits 
The superior court properly ordered the Board of Aldermen of the Town of 

Carrboro to issue a conditional use permit for development of a nineteen-unit 
townhouse on a 3.3 acre site. White Oak Properties v. Town of Carrboro, 605. 

Q 30.19. Zoning; Changes in Continuation of Nonconforming Use 
Defendants' motion for a directed verdict was properly denied on the issue of 

voluntary abandonment of a nonconforming use. Forsyth Co, v. Shelton, 674. 
In an action to determine whether a nonconforming use had been abandoned, 

there was no prejudicial error in the exclusion of evidence that a commercial elec- 
tric account had been maintained for the property since 1961. Ibid. 

In an action to determine whether a nonconforming use had been abandoned, 
there was no error in the court's failure to give the requested instruction on in- 
voluntary cessation of the nonconforming use. Ibid. 

The propriety of a stay allowing operation of a nonconforming use pending ap- 
peal was moot where the Court of Appeals upheld a verdict that the nonconforming 
use had been abandoned. Ibid. 

Q 31. Zoning; Judicial Review in General 
Defendants could not contend on appeal that a zoning ordinance was un- 

constitutionally vague in failing to define and distinguish commercial amusements 
and recreational facilities where defendants admitted in their answer and proceed- 
ed throughout trial on the theory that the use was a nonconforming use. Forsyth 
Co. v. Shelton, 674. 

NARCOTICS 

Q 1.3. Elements of Statutory Offenses Relating to Narcotics 
Manufacturing marijuana and possession of marijuana are separate statutory 

offenses, neither of which is a lesser included offense of the other. S. v. Jenkins, 
295. 

Q 3.3. Opinion Testimony 
The trial court did not er r  in accepting an S.B.I. chemist as an expert in mari- 

juana identification. S. v. Jenkins, 295. 
An S.B.I. chemist's opinion testimony that a substance was heroin based upon 

a mass spectrometer analysis performed by a second S.B.I. chemist was inadmissi- 
ble where there was no evidence that the spectrometer was working properly a t  
the time of the test. S, v. T ~ p p ,  680. 

8 4.3. Sufficiency of Evidence of Constructive Possession 
The State's evidence placed defendant in such close juxtaposition to growing 

marijuana as to justify a jury finding that defendant was engaged in its manufac- 
ture. S. v. Jenkins, 295. 
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NEGLIGENCE 

8 2. Negligence Arising from' the Performance of a Contract 
The trial court erred by denying defendant's motion for a directed verdict in 

an action to recover damages for the faulty construction of a house because plain- 
tiffs were the second purchasers of the house. Evans v. Mitchell, 732. 

8 29.1. Particular Cases where Evidence of Negligence Is Sufficient 
Plaintiffs evidence was sufficient for the jury on the issue of negligence by 

defendant in the construction of a scaffold. Bowman v. Bowman, 700. 

8 29.2. Sufficiency of Evidence; Duty of Care; Warnings 
Summary judgment for defendant drug manufacturers was improper in an ac- 

tion based on allegedly inadequate package inserts for drugs used in anesthesia 
where defendants relied on testimony that the doctor who ordered the medication 
did not rely on defendants' inserts, but the customary practice was that the 
monitoring and maintenance of anesthetized patients was the responsibility of a 
nurse anesthetist. Holley v. Burroughs Wellcome Co., 736. 

8 35.1. Particular Cases where Evidence Discloses Contributory Negligence as a 
Matter of Law 

Defendant was entitled to summary judgment based on the contributory negli- 
gence of plaintiff where plaintiff alleged that defendant was negligent in continuing 
to  serve him alcoholic beverages after he became intoxicated and sought to recover 
damages incurred when a glass door he was attempting to open shattered. Brower 
v. Robert Chappell & Assoc., Inc., 317. 

8 57.10. Sufficiency of Evidence in Actions by Invitees 
Plaintiffs forecast of evidence was sufficient to support an inference of 

negligence by defendant store in causing plaintiffs injury when she tried to move 
to  avoid a collision with defendant's clerk but was hampered by sandals she was 
trying on which were offered for sale tied together. Hustead v. Rose's Stores, 563. 

NUISANCE 

1 10. Abatement of Public Nuisances 
In an action to abate a public nuisance created by defendant's operation of a 

house of prostitution, defendant was not entitled to a new trial because counsel for 
the  State said in his opening statement that defendant had been convicted of the 
crime of soliciting for prostitution. State ex rel. Gilchrist v. Cogdill, 133. 

8 11. Public Nuisances; Sale of Personal Property Seized 
The trial court did not err  in ordering the forfeiture of the gross income 

estimated by a referee to have been taken in by the operation of defendant's 
premises as a house of prostitution, a public nuisance. State ex rel. Gilchn'st v. 
Cogdill, 133. 

PARENT AND CHILD 

8 1.5. Terminating Parental Rights 
A petition to terminate parental rights was not subject to dismissal because 

the periodic custody reviews required by statute were not conducted. In re 
Swisher, 239. 
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PARENT AND CHILD - Continued 

8 1.6. Terminating Parental Rights; Competency and Sufficiency of Evidence 
The evidence and findings supported the court's order terminating respondent 

mother's parental rights in her three children on the  ground of neglect. In re 
Swisher, 239. 

8 2.2. Child Abuse 
The State's evidence was sufficient to support defendant's conviction of in- 

voluntary manslaughter of a two-year-old child who had been left in defendant's 
custody some four days prior to her death. S. v. Evans, 31. 

Although respondent mother offered evidence that burns suffered by her child 
were accidental, testimony by an expert in pediatrics and other evidence supported 
the trial court's findings that the burns were intentionally inflicted and that re- 
spondent inflicted them or allowed them to be inflicted, and these findings sup- 
ported the court's conclusions that the child was abused and neglected and should 
be placed in the custody of the county department of social services. In re Hughes, 
751. 

8 7. Parental Duty to Support Child 
Where the court entered a judgment of paternity pursuant to an affirmation of 

paternity signed by plaintiff mother and an acknowledgment of paternity signed by 
defendant, defendant could not thereafter attack the paternity judgment by a mo- 
tion for a blood grouping test in the course of a proceeding related solely to  sup- 
port. Person County ex reL Lester v.  Holloway, 734. 

PHYSICIANS, SURGEONS AND ALLIED PROFESSIONS 

8 15. Malpractice; Competency and Relevancy of Evidence Generally 
The plaintiffs in a medical malpractice case were not prejudiced by the court's 

allowance of defendant's motion in limine preventing testimony by plaintiff patient 
about whether she would have consented to surgery had she been properly in- 
formed of the usual and most frequent risks of the surgery. Keene v. Wake County 
Hosp. Systems,  523. 

8 16.1. Malpractice; Sufficiency of Evidence 
In an action against seven doctors for fraudulent concealment of the true 

nature and extent of plaintiffs injuries to prevent her from discovering that frac- 
tures sustained in an automobile accident had been overlooked a t  the initial ex- 
amination, plaintiffs forecast of evidence was insufficient to establish triable issues 
of fraud against five doctors but was sufficient t o  establish triable issues against 
two doctors. Watts  v. Cumberland County Hosp. System, 769. 

8 20.2. Instructions in Malpractice Actions 
Plaintiffs were not prejudiced by the trial court's erroneous instruction that a 

physician is not an insurer of the results. Keene v.  Wake County Hosp. Systems,  
523. 

PROCESS 

8 6. Subpoena Duces Tecum 
The trial judge did not abuse his discretion when he granted defendant's mo- 

tion to quash plaintiffs subpoena duces tecum as to  certain documents in the file of 
one of defendant's attorneys. Rowe v. Rowe, 54. 
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PROCESS - Continued 

Q 19. Actions of Abuse of Process 
Plaintiffs' evidence was sufficient for the jury in an action against defendant 

attorney for abuse of process in filing notices of liens and lis pendens on property 
owned by plaintiffs in an action in which defendant represented plaintiffs' op- 
ponents. Hewes v. Wolfe and Hewes v. Johnston, 610. 

Evidence tending to show that defendant researched the law prior to filing 
notices of liens and lis pendens was fairly stated to the jury by the trial court, and 
the court did not er r  in failing to summarize evidence as to specific statutes and 
cases which defendant researched. Ibid. 

Defendant was liable for abuse of process in the filing of notices of liens and lis 
pendens by his attorney in an action against plaintiffs. Ibid. 

PROFESSIONS AND OCCUPATIONS 

Q 1. Generally 
The trial court erred in failing to make ultimate findings and a conclusion as to 

whether defendant city breached an implied warranty of suitability of the plans and 
specifications for a key wall in a water and sewer treatment facility constructed by 
plaintiff for defendants. Gilbert Engineering Co. v. City of Asheville, 350. 

QUASI CONTRACTS AND RESTITUTION 

Q 1.2. Unjust Enrichment 
Defendant has no claim based on unjust enrichment for improvements to his 

wife's property without an allegation that his wife expressly promised that he 
would enjoy an ownership interest in the property. Ivey v. Williams, 532. 

RAPE AND ALLIED OFFENSES 

g 4.1. Proof of Other Acts and Crimes 
In a prosecution for attempted first-degree rape, there was no error in the ad- 

mission of defendant's 1967 conviction for assault with intent to commit rape during 
the State's case in chief. S. v. Moser, 216. 

Q 5. Sufficiency of Evidence 
The State's evidence was sufficient to survive defendant's motion to dismiss 

charges of second-degree rape. S. v. Stanley, 178. 
The State's evidence, including evidence that bite marks on the victim's body 

were made by defendant's teeth, was sufficient to identify defendant as the 
perpetrator of a first degree burglary, second degree rape and attempted second 
degree sexual offense. S. v. Carter, 437. 

B 6. Instructions 
In a prosecution for second-degree rape, the court did not er r  by not instruct- 

ing the jury that the general reputation and character of the prosecutrix should be 
considered regarding her consent to sexual intercourse with defendant. S. v. 
Stanley, 178. 

8 10. C m a l  Knowledge of Female under Twelve; Competency and Relevancy of 
Evidence 

In a prosecution for taking indecent liberties with a five-year-old child, the 
court did not e r r  by not allowing direct cross-examination of the child about her 
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night terrors and treatment a t  a mental health clinic because cross-examination of 
the child's mother on the same subject was permitted. S. v. Durham, 159. 

8 18.2. Assault with Intent to Commit Rape; Sufficiency of Evidence 
In a prosecution for attempted first-degree rape, defendant's motions for a 

directed verdict and to set aside the jury's verdict were properly denied. S. v. 
Moser, 216. 

8 19. Taking Indecent Liberties with Child 
In a prosecution for taking indecent liberties with an eleven-year-old child, the 

court did not er r  by admitting testimony from the victim and her younger sister 
that defendant had committed similar acts on other occasions. S. v. Sturgis, 188. 

In a prosecution for taking indecent liberties with an eleven-year-old child, the 
court did not abuse its discretion by permitting the State to ask the victim leading 
questions about the sexual acts committed upon her. Ibid. 

In a prosecution for taking indecent liberties with a child, there was no error 
in permitting a pediatrician to testify that the victim's urine contained trichomonas 
where the specimen was collected by a nurse and the urinalysis was performed in 
the laboratory of the medical group to  which the pediatrician belonged. Ibid. 

RECEIVING STOLEN GOODS 

8 5.2. Insufficiency of Evidence 
The trial court erred in denying a juvenile's motion to dismiss the  charge of 

felonious possession of stolen property where the evidence showed that the juvenile 
was a passenger in a stolen vehicle but did not permit a finding that she possessed 
the vehicle knowing or having reasonable grounds to  believe it to have been stolen. 
In re Dulaney, 587. 

ROBBERY 

B 4.3. Sufficiency of Evidence of Armed Robbery 
There was sufficient evidence to  go to  the jury on the charge of armed robbery 

where the evidence tended to show that defendant discharged a gun into a vehicle, 
the occupant fled the scene, and several items of property were missing from the 
vehicle when the victim returned. S. v. Herring, 269. 

While evidence that defendant was found with an inoperable pistol or that he 
used a cap pistol removed the mandatory presumption of danger or threat to life, 
the evidence did not require a directed verdict in defendant's favor as to  the charge 
of armed robbery. S. v. Allen, 449. 

The State's evidence, including positive identification of defendant a s  one of 
the three robbers, was sufficient for the  jury in a prosecution for armed robbery. S. 
v. Cogdell, 647. 

B 4.6. Armed Robbery Cases Involving Multiple Perpetrators in which Evidence 
Was Sufficient 

In a prosecution for two armed robberies, there was sufficient evidence that 
defendant took property from the victims where there was an abundance of evi- 
dence that he had acted in concert with others in perpetrating the robberies. S. v. 
Herring, 269. 
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ROBBERY - Continued 

Defendant's motions to dismiss and for appropriate relief on an armed robbery 
charge were properly denied where the evidence was that defendant, his brother, 
and an accomplice each held a firearm, threatened the victim, tied him up, and stole 
his money. S. v. Leonard, 443. 

Q 5.2. Instructions Relating to Armed Robbery 
The trial court did not er r  in instructing the jury that a cap pistol could be a 

dangerous weapon if it was apparently capable of inflicting a life threatening in- 
jury. S. v. Allen, 449. 

RULES OF CIVIL PROCEDURE 

Q 4. Process 
Where the original summons and subsequent alias and pluries summonses in a 

wrongful death action were never delivered to a sheriff or other process officer for 
service except the last pluries summons, the action was discontinued 30 days after 
the issuance of the original summons, and the two-year statute of limitations had 
run a t  the time defendant was eventually served with process. Smith v. Starnes, 
306. 

Q 8.1. Complaint 
There was no prejudicial error from the court's striking of plaintiffs' detailed 

complaint on the grounds that it did not contain a short and plain statement of the 
facts. Holley v. Burroughs Wellcome Co., 736. 

Q 13. Counterclaim 
Plaintiffs' claim for abuse of process in filing notices of liens and lis pendens in 

a prior action brought by defendants against plaintiffs alleging misuse of and 
failure to account for partnership assets was not a compulsory counterclaim which 
had to be asserted in that action. Hewes v. Wove and Hewes v. Johnston, 610. 

Q 15.2. Amendments of Pleadings to Conform to Proof 
In an action for maliciously inducing the revocation of a will by undue in- 

fluence, the court properly denied plaintiffs' Rule 15(b) motion to amend the com- 
plaint to conform with the evidence. Griffin v. Baucom, 282. 

Q 32. Use of Depositions in Court Proceedings 
There was no error in admitting depositions of Florida residents for corrobora- 

tive purposes only, even though they qualified for admission as substantive evi- 
dence, where they were offered only for corroborative purposes. Hart v. Hart, l. 

The court erred in permitting plaintiffs counsel to read a portion of an officer's 
deposition to the jury where the officer had been subpoenaed and was available to 
testify, but such error was not prejudicial. Warren v. City of Asheville, 402. 

Q 41. Dismissal of Actions Generally 
By taking a voluntary dismissal two minutes after he filed his complaint and 

had summons issued, plaintiff effectively obtained the one year extension in which 
to commence a new action based on the same claim even though no service on de- 
fendant was attempted. Estrada w. Burnham, 557. 

8 50.3. Grounds for Directed Verdict 
A statement of specific grounds for a directed verdict motion is not necessary 

where the issue is identified and the grounds for the motion are apparent to the 
court and the parties. Smith v. Price, 413. 
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@ 50.4. Judgment n.0.v. 
The defendant in a civil paternity action raised only latent doubts as to the 

credibility of plaintiff mother's evidence, and the trial court properly entered judg- 
ment n.0.v. for plaintiff on the issue of paternity. Smith v. Price, 413. 

@ 56. Summary Judgment 
Summary judgment was improperly granted for defendant drug manufacturers 

in an action based on allegedly inadequate package inserts in promotional literature 
where defendants supported their motions with the deposition testimony of the ad- 
ministering physician, whose testimony was inherently suspect. Holley v. Bur- 
roughs Wellcome Co., 736. 

$ 58. Entry  of Judgment 
Despite the trial judge's subsequently professed intent to enter an order dis- 

charging a receiver in open court on 28 November 1983, he failed to do so in accord- 
ance with G.S. 1A-1, Rule 58, par. 1 or par. 2, and the order was actually entered on 
8 December 1983 when entry of the order was given to the clerk, the order was 
filed, and notice of its filing was mailed to all parties. Council v. Balfour Products 
Group, 668. 

$ 59. New Trials 
There was no abuse of discretion in the denial of plaintiffs motion to set aside 

the verdict as to  damages and for a new trial where the jury had found that plain- 
t iffs decedent had died as a result of defendant's negligence and awarded damages 
of $5,000. Pearce v. Fletcher, 543. 

@ 60. Relief from Judgment or Order 
A child support order was a "final" order within the purview of Rule 60(b) 

even though it could be modified, but an order for alimony pendente lite was not a 
"final" order that  could be a proper subject of a Rule 60(b) motion for relief from 
judgment. Coleman v. Coleman, 494. 

@ 60.2. Grounds for Relief from Judgment or Order 
A reasonable application of Rule 60(b)(6) requires that defendants be excused 

from trial where the court's finding that defendant's general counsel and partner 
received notice of the calendar was not supported by any evidence in the record. In 
the Matter of Oxford Plastics v. Goodson, Jr., 256. 

Defendants presented a meritorious defense to  plaintiffs civil action where an 
agreement with plaintiff by an individual partner which included plaintiffs agree- 
ment to drop criminal charges against that partner was signed in the partner's in- 
dividual name and not in the partnership name. Ibid. 

@ 60.3. Relief from Judgment or Order; Relation to other Rules 
Defendant's contention that the evidence did not support a finding by the trial 

court concerning defendant's ability to pay child support does not amount to a 
showing of any ground stated in Rule 60(b) for granting relief from a judgment. 
Coleman v. Coleman, 494. 

SALES 

@ 24. Actions for Personal Injuries Based on Negligence; Toxic Materials 
Summary judgment was improperly granted for defendant drug manufacturers 

in an action based on allegedly inadequate package inserts and promotional litera- 
ture for drugs used in anesthesiology. Holley v. Burroughs Wellcome Co., 736. 
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SCHOOLS 

Q 4.1. Boards of Education; Powers and Duties in General 
The State Board of Education and the Polk County Board of Education had 

statutory authority to conduct an experimental extended school day and school 
term program in Polk County, and that experimental program did not violate the 
requirement of a "uniform system of free public schools" in Art. IX, 2(1) of the 
N.C. Constitution or the portion of G.S. 115C-84(c) providing for a "uniform school 
term of 180 days." Morgan v. Polk County B d  of Education, 169. 

Petitioners had no standing to challenge an experimental extended school day 
and school term program on the ground that it denied them equal protection of the 
laws. Ibid. 

Q 13.2. Dismissal of Teachers 
Petitioner's dismissal from her teaching job was not "arbitrary, capricious and 

for personal reasons." Crump v. Durham Co. Board of Education, 77. 
The statute which authorizes the dismissal of a career teacher for inadequate 

performance is not unconstitutionally vague. Ibid. 
There was substantial evidence to support petitioner's dismissal for inadequate 

performance as a teacher under the whole record test. Ibid. 

SOCIAL SECURITY AND PUBLIC WELFARE 

Q 1. Generally 
Where the Social Security Administration paid benefits to the disabled father 

on behalf of the children of the parties, the courts of North Carolina did not have 
authority to order the Social Security Administration and the father to pay those 
benefits directly to plaintiff mother who has custody of the children or to require 
the father to account for such benefits paid to him on behalf of the children. 
Brevard v. Brevard, 484. 

STATUTES 

Q 5.1. Legislative Intent as Controlling Factor in Construction 
Minutes of a meeting of a legislative committee were sufficiently authenticated 

for admission into evidence. Morgan v. Polk County B d  of Education, 169. 

Q 8. Retroactive Effect 
G.S. 105-282.7 was not an unconstitutional retrospective tax. In  re Champion 

International Corp. , 639. 

TAXATION 

Q 2.3. Equality and Uniformity; Validity of Particular Classifications 
G.S. 105-282.7 was not unconstitutional in that it applies only to Champion 

because the statute by its terms operated uniformly upon all members of the de- 
scribed class.-In re Champion Intentational Corp., 639. 

Q 25. Ad Valorem Taxes Generally; Persons and Property Assessable 
G.S. 105-288.7 is not unconstitutionally vague in its taxation of the user of 

State owned forestland. In re Champion International Corp., 639. 

Q 25.1. Ad Valorem Taxes; Listing 
Reynolds was entitled to the 40°h exemption under G.S. 105277(a) where it 

was not disputed that Reynolds stored the tobacco for the purpose of manufactur- 



ANALYTICAL INDEX 

TAXATION - Continued 

ing and that the tobacco is aged for more than a year before processing. In the 
Matter of The Appeal of R. J .  Reynolds Tobacco Co., 140. 

TORTS 

Q 3.1. Right of Indemnity or Contribution among Defendants 
Two defendants were not entitled to  recover against a third defendant for in- 

demnity where the jury found that all defendants were in pari delicto. Kim v. Pro- 
fessional Business Brokers, 48. 

TRIAL 

Q 11. Arguments and Conduct of Counsel 
The trial court had authority to limit opening statements by counsel to five 

minutes. Keene v. Wake County Hosp. Systems, 523. 
The trial court in an action for abuse of process properly refused to  permit 

defense counsel to read to the jury during closing argument a statute and a portion 
of an opinion involving principles of law that were irrelevant to the case a t  issue. 
Hewes v. Wolfe and Hewes v. Johnston, 610. 

8 33.4. Review of Evidence in instructions 
Plaintiffs were not prejudiced when the trial court in its instructions mistaken- 

ly attributed testimony to plaintiffs' expert witness which was in fact offered by 
defendant's witness. Keene v. Wake County Hosp. Systems, 523. 

1 40. Sufficiency of Issues 
Defendants could not complain on appeal that the trial court erred in submit- 

ting only one issue as to  damages for all defendants. Kim v. Professional Business 
Brokers, 48. 

TRUSTS 

Q 14.1. Creation of Constructive Trusts; Particular Transactions 
The doctrine of constructive trust  is inapplicable when it is alleged that a 

spouse's funds were used to  improve land subsequent to the acquisition of title by 
the other spouse. Ivey v. Williams, 532. 

UNFAIR COMPETITION 

Q 1. Unfair Trade Practices in General 
Fraud by defendant brokers and defendant owner in the sale of a motel con- 

stituted an unfair trade practice which entitled plaintiff to treble damages. Kim v. 
Professional Business Brokers, 48. 

Cause is remanded for the trial court to determine, in its discretion, whether 
to award attorney fees to plaintiff in an unfair trade practices case. Ibid. 

There was no error in the  dismissal of plaintiffs claims based on fraud and un- 
fair trade practices where plaintiffs husband had inquired into the extent of his 
coverage under a life insurance policy after he joined the Air Force and an em- 
ployee of defendant had replied that an accidental death rider would be payable 
while he was in the armed forces but not if death occurred as a result of a war, and 
did not mention other exclusions. Pearce v. American Defender Life Ins. Go., 620. 
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UNIFORM COMMERCIAL CODE 

8 11. Express Warranties 
Summary judgment should not have been granted for plaintiff in an action to 

collect repair bills on trucks sold by defendant with no warranty where there was 
evidence of a subsequent oral modification concerning repairs. Bone International, 
Inc. v. Johnson, 703. 

8 45. Default and Enforcement of Security Interests 
A secured party who repossessed the collateral without judicial process upon 

the debtor's default could legally require the debtor, upon redemption of the col- 
lateral, t o  pay reasonable expenses of retaking the collateral even though the se- 
cured party was given no notice of intention to repossess. Everett v. U S .  Life 
Credit Gorp., 142. 

1 46. Default and Enforcement of Security Interest; Requirement of Commercial 
Reasonableness of Public Sale 

Summary judgment was improperly granted for plaintiff automobile dealer 
where plaintiff sought a deficiency judgment after resale of defendant's repossessed 
automobile and defendant answered and counterclaimed that plaintiffs sale had not 
been commercially reasonable. Parks Chevrolet, Inc. v. Watkins, 719. 

WILLS 

8 8. Revocation of Wills 
The trial judge should not have entered summary judgment for defendants in 

an action for maliciously inducing the revocation of a will by undue influence. Grif- 
fin v. Baucom, 282. 

Plaintiffs were not required to seek to prove a revoked will in probate before 
pursuing a tortious interference claim. Ibid. 

1 43. "Heirs" 
The court will construe the words "heirs" and "relatives" in a will in the  

technical sense absent evidence of the testatrix's contrary intent. Rawls v. Rideout, 
368. 

The phrase ". . . nearest (relatives) heirs" in a will left a remainder interest to 
the testatrix's heirs with her life tenant husband excluded. Ibid. 

8 44. Representation and Per Capita and Per Stirpes Distribution 
A remainder interest in a testatrix's estate was to be distributed to the 

estates of her sisters and brother or to her nieces or nephews where the will left a 
lifetime interest to her husband and the remainder to ". . . my nearest (relatives) 
heirs." Rawls v. Rideout, 368. 

WITNESSES 

$3 4.1. Rule that Party May Not Impeach His Own Witness; Prior Inconsistent 
Statements 

Cross-examination of deceased's mother about a complaint she filed as guardian 
ad litem for her minor daughter in which she alleged that both deceased and de- 
fendant were negligent in causing an accident was not proper for impeachment 
under the theory of prior inconsistent statements where the witness's testimony 
dealt only with damages and not with how the accident occurred. London v. Turn- 
mire, 568. 
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tj 5.2. Evidence of Reputation Competent for Corroboration 
Testimony by two expert witnesses that another expert witness had the repu- 

tation of being the "premier hip surgeon" in North Carolina was properly admitted 
to rehabilitate the other witness. Keene u. Wake County Hosp. Systems, 523. 
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ABATEMENT PROCEEDING 

Contempt of court, State e x  rel. Brown 
v. Smi th ,  599. 

ABUSE OF PROCESS 

Action against attorney for filing lis 
pendens, Hewes v. Wolfe and Hewes 
v. Johnston, 610. 

ACTUAL CASHVALUE 

Sufficient findings in action on fire pol- 
icy, Surratt v. Grain Dealers Mut. 
Ins. Co., 288. 

ADOPTION 

Period of determining abandonment, In 
re Searle, 61. 

AGGRAVATING FACTORS 

Advanced age of burglary victim, S. v. 
Williams, 574. 

Explanatory note, S. v. Laney, 571. 
Findings unnecessary for consolidated 

sentence, S. v. Cogdell, 647. 
Heinous, atrocious, cruel, S. v. Miller, 

760. 
Improper finding of heinous, atrocious 

or cruel assault, S. v. McLean, 224. 
Improper use of joinable offense as, S. 

v. Taylor, 326. 
Inducing and dominating others as sep- 

arate factors, S. v. SanMiguel, 276. 
Insufficient evidence of leadership or 

dominance, S. v. SanMiguel, 276. 
Pretrial release, S. v. Herring, 269. 
Prior conviction, S. v. Moser, 216. 
Shooting of witness, S. v. Laney, 571. 
Statement in prior appellate decision as 

basis for, S. v. Williams, 574. 
Sufficient evidence of inducement of 

others, S. v. SanMiguel, 276. 
Two factors based on same evidence, S. 

v. McLean, 224. 

AGGRAVATING FACTORS 
-Continued 

Victim mentally infirm, S. v. Stanley, 
178. 

Youth of robbery and assault victim, S. 
v. Cogdell, 647. 

AIRPORT SEARCH 

Exclusionary rule inapplicable to proba- 
tion revocation hearing, S. v. Lombar- 
do, 460. 

ALIMONY 

Agreement not modifiable, Rowe v. 
Rowe, 54; Cecil v. Cecil, 455. 

No right to attorney fees in proceeding 
to modify, Cecil v. Cecil, 455. 

ANESTHESIA 

Warnings by manufacturer of drug used 
in, Holley v. Burroughs Wellcome 
Co., 736. 

APPEAL 

Dismissal of punitive damages and loss 
of consortium claims, Thompson v. 
Newman, 597. 

ARBITRATION 

Waiver, Servomation Corp. v. Hickory 
Const. Go., 603. 

ARMED ROBBERY 

Acting in concert, S. v. Herring, 269. 
Consolidation of offenses, S. v. Herring, 

269. 
Taking after occupant fled, S. v. Her- 

ring, 269. 

ARSON 

Feloniously burning uninhabited house, 
S. v. Smith,  514. 
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ARSON - Continued 

Inference on inference, S, v. William- 
son, 114. 

Wantonly procuring burning of house, 
S. v. White. 504. 

ASSAULT 

Driving truck toward police officer, S. 
v. Jackson, 92. 

ATTORNEYS 

Authority to consent to judgment, 
Lynch v. Lynch, 540. 

Liability of client for liens filed by at- 
torney, Hewes v. Wolfe and Hewes v. 
Johnston, 610. 

License suspension for false affidavit as 
to defendant's whereabouts, N. C. 
State Bar v. Wilson, 777. 

AUTOMOBILE 

Innocent purchaser for value, Bank of 
Alamance v. Isley, 489. 

Repossessed, Parks Chevrolet, Inc. v. 
Watkins, 719. 

Security interest in, Bank of Alamance 
v. Isley, 489. 

AUTOMOBILE COLLISION 

With motorcycle, Radford v. N o d s ,  87. 

BACKHOE 

Insurance coverage of theft, Van Sum- 
ner, Inc. v. Penn Nut. Mut. Casualty 
Ins. Co., 654. 

BACK INJURY 

Workers' compensation, Ganey v. S. S. 
Kresge Co., 300. 

BANKS 

Statute prohibiting control of industrial 
bank by any company, State ex reL 
Banking Comm. v. Citicorp Savings 
Indus. Bank, 474. 

BITE MARKS 

Identification of defendant in burglary 
and rape case, S. v. Carter, 437. 

BREAKING AND ENTERING 
MOTOR VEHICLE 

Golf clubs stolen. S, v. Durham, 201. 

BREATHALYZER 

Reading of .06, S. v. Sigmon, 479. 

BRIDGE 

Highway system connecting, Town of 
Morehead City v. Department of 
Transportation, 66. 

BURGLARY 

Evidence of darkness, S,  v. Leonard, 
443. 

CALENDAR 

Not received by defendants, In the Mat- 
ter of Oxford Plastics v. Goodson, 
256. 

CANDY 

Obtained by false pretense, S. v. Antho- 
ny, 590. 

CAP PISTOL 

Instruction on dangerous weapon, S. v. 
Allen, 449. 

CHILD ABUSE 

Burns suffered by child, In re Hughes, 
751. 

CHILD CUSTODY 

Children in Florida, Hart v. Hart, 1. 
Jurisdiction, Latham v. Latham, 722. 
North Carolina residence, Hart v. Hart, 

1. 
Type of action, Latham v. Latham, 722. 
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CHILD SUPPORT 

Ability to  pay from rental property 
while in prison, Coleman v. Coleman, 
494. 

Attorneys' fees, Atwell v. Atwell, 231. 
Credit for expenses while with non-cus- 

todial parent, Simmons v. Simmons, 
725. 

Implicit findings of willful failure to  
comply, Plott v. Plott, 82. 

Income and estates of parties, Atwell v. 
Atwell, 231. 

Modification of order, Prevatte v. Pre- 
vatte, 582. 

Needs and expenses, Atwell v. Atwell, 
231. 

Trust account, Prevatte v. Prevatte, 
582. 

COINSURANCE CLAUSE 

Not effective, Surratt v. Grain Dealers 
Mut. Ins. Go.. 288. 

COLLATERAL 

Expenses of repossession of, Everett v. 
U. S. Life Credit COT., 142. 

COMMITTED YOUTHFUL 
OFFENDER PROGRAM 

Applies to women, S. v. Coffey, 137. 

CONDEMNATION 

No presumption of DOT ownership, 
Dept. of Transportation v. Kivett, 
509. 

CONDITIONAL USE PERMIT 

For townhouse project, White Oak 
Properties v. Town of Carrboro, 605. 

CONFESSION 

Admission of, S. v. Greene, 21. 
Coercion, S. v. Durham, 121. 
Voluntariness where defendant asserted 

he was on coke, S. v. Allen, 449. 

CONSTRUCTION LOAN 

Foreclosure, In re Foreclosure of Bow- 
ers v. Bowers, 708. 

CONSTRUCTIVE TRUST 

Use of spouse's funds to improve land, 
Ivey v. Williams, 532. 

CONTEMPTOF COURT 

Violation of prior order, State ex reL 
Brown v. Smith, 599. 

CONTINUANCE 

Absence of witness, S. v. Highsmith, 96. 

CONTRIBUTORY NEGLIGENCE 

By motorcyclist, insufficient evidence, 
Radford v. Norris, 87. 

COTENANTS 

Ouster, Herbert v. Babson, 519. 

COTTON DUST 

No occupational exposure, Guy v. Bur- 
lington Industries, 685. 

COUNSEL, RIGHT TO 

No waiver absent inquiry by court, S. 
v. Michael, 118. 

CROSS-EXAMINATION 

Probable cause hearing testimony, S. v. 
Stanley, 178. 

DEED OF TRUST 

Authenticity established in arson case, 
S. v. White, 504. 

DEPARTMENT OF 
TRANSPORTATION 

Authority over municipal streets, Town 
of Morehead City v. Department of 
Transportation, 66. 

Right of way ownership, Dept. of Trans- 
portation v. Kivett, 509. 
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DEPOSITIONS 

Florida residents, Hart v. Hart, 1. 

DIRECTED VERDICT, MOTION FOR 

Statement of specific grounds, Smith v. 
Price, 413. 

DISCOVERY 

Failure to  disclose evidence prior to 
criminal trial, S. v. Herring, 269. 

DISCRIMINATION 

In job reclassification, Poret v. State 
Personnel Comm., 536. 

DISTRICT COURT 

Dismissal of action filed in another 
county, Scroggs v. Ramsey, 730. 

DISTRICT OF COLUMBIA 

Stolen car found in, S. v. Williams, 131. 

DOG 

Larceny of, S. v. Rowell, 595. 

DRIVER'S LICENSE 

Limited driving privilege denied, S. v. 
Sigmon, 479. 

DRIVING WHILE IMPAIRED 

No presumption of sobriety from .06 
reading, S. v. Sigmon, 479. 

DRIVING WITH REVOKED 
LICENSE 

Evidence of, S. v. Carrington, 40. 

DRUG MANUFACTURERS 

Package inserts, Holley v. Burroughs 
Wellcome Co., 736. 

EFFECTIVE ASSISTANCE 
OF COUNSEL 

Failure to  argue mitigating factors, S. 
v. Scober, 469. 

EFFECTIVE ASSISTANCE OF 
COUNSEL - Continued 

Failure to  object and produce witnesses, 
S. v. Durham, 201. 

Failure to object t o  reasonable doubt in- 
struction and court's calling of wit- 
nesses a t  sentencing, S. v. Cogdell, 
647. 

EQUITABLE DISTRIBUTION 

Accident insurance proceeds as marital 
property, Little v. Little, 12. 

Determined before alimony, McZntosh v. 
McZntosh, 554. 

Executory provisions of separation 
agreement after reconciliation, Carl- 
ton v. Carlton, 690. 

Foreclosure on marital home, Branch 
Banking and Trust Co. v. Wright, 
550. 

Inherited stock in closely-held corpora- 
tion, McLeod v. McLeod, 144. 

Source of funds formula for camper, Mc- 
Leod v. McLeod, 144. 

Stipulations regarding distribution of 
marital property, McZntosh v. McZn- 
tosh, 554. 

Unequal distribution of marital proper- 
ty, insufficient findings, Little v. Lit- 
tle, 12. 

Vested military retirement benefits as 
separate property, Johnson v. John- 
son, 593. 

EXCLUSIONARY RULE 

[napplicable to  probation revocation 
hearing, S. v. Lombardo, 460. 

FAIR LABOR STANDARDS ACT 

Night hours on call as compensable 
work time, Lowe v. Bell House, Znc., 
196. 

FAIR SENTENCING ACT 

Court's comments, S. v. Swimm, 309. 

FALSE PRETENSE 

Delivery of candy, S. v. Anthony, 590. 
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FINGERPRINT CARD 

Prior arrest, S. v. Scober, 469. 

FIRE INSURANCE 

Coinsurance clause ineffective, Surratt 
v. Grain Dealers Mut. Ins. Co., 288. 

Sufficient findings of actual cash value 
of home, Surratt v. Grain Dealers 
Mut. Ins. Co., 288. 

Vacant building, Hawkins v. State Capi- 
tal Ins. Co., 499. 

FIRST DEGREE BURGLARY 

Instruction on felonious breaking or en- 
tering not required, S. v. Mayfield, 
601. 

Sufficient evidence of intent to commit 
rape, S. v. Powell, 584. 

FORECLOSURE 

First mortgage where substitute mort- 
gage invalid, In re Foreclosure of 
Bowers v. Bowers, 708. 

FRAUD 

Insufficient evidence of fraud by bank, 
Northwestern Bank v. Rash, 101. 

FRAUDULENT CONCEALMENT 

By doctors of extent of plaintiffs in- 
juries, Watts v. Cumberland County 
Hosp. System, 769. 

GOLF CLUBS 

Stolen from automobile, S. v. Durham, 
201. 

GRADING CONTRACT 

Substantial performance, Almond Grad- 
ing Co. v. Shaver, 576. 

GREATER SENTENCE 

After second trial, S. v. Williams, 728. 

HEIRS 

Construed, Rawls v. Rideout, 368. 

HEROIN 

Opinion testimony based on unreliable 
test by another, S. v. Tripp, 680. 

HIT AND RUN 

Sufficient evidence of, S. v. Carrington, 
40. 

HOFMANN FOREST 

Taxation of leased interest, In re Cham- 
pion International Corp., 639. 

HOMICIDE 

Abusive husband, S. v. Temples, 106. 
Death of child by violent shaking, S. v. 

Evans, 31. 
Insufficient evidence of second degree 

murder, S. v. Davis, 208. 
Suicide note by defendant, S. v. Tem- 

ples, 106. 

HUSBAND-WIFE PRIVILEGE 

Comment on wife's failure to testify, S. 
v. Robinson, 323. 

IDENTIFICATION OF DEFENDANT 

Failure to make findings not error, S. 
v. Jackson, 92. 

Instruction on identification testimony 
sufficient, S. v. Mayfield, 601. 

Opportunity for observation, S. v. 
Coats, 110. 

IMPEACHMENT 

Improper question about arrest, S. v. 
Williams and S. v. Perry, 394. 

Witness's complaint not prior inconsist- 
ent statement, London v. Turnmire, 
568. 

INDECENT LIBERTIES 

Babysitter, S. v. Sturgis, 188. 
Cross-examination of victim not allowed, 

S. v. Durham, 159. 
Leading questions asked, S. v. Sturgis, 

188. 
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INDECENT LIBERTIES - Continued 

Similar acts, S. v. Sturgis, 188. 
Victim's nightmares, S. v. Durham, 159. 

INDUSTRIAL BANK 

Statute prohibiting control by any com- 
pany, State ex rel. Banking Comm. v. 
Citicorp Savings Indus. Bank, 474. 

INSURANCE 

Actual cash value, Surratt v. Grain 
Dealers Mut. Ins. Co., 288. 

Notice of accident, Ins. Go. v. Construc- 
tion Co., 424. 

Theft of construction equipment, Van 
Sumner, Inc. v. Penn. Nat. Mut. Cas- 
ualty Ins. Co., 654. 

INTERLOCUTORY APPEAL 

From remand to  State Personnel Com- 
mission, Poret v. State Personnel 
Comm., 536. 

INTOXICATED CUSTOMER 

Liability for serving, Brower v. Robert 
Chappell & Assoc., Inc., 317. 

INVITEE 

Fall by customer while trying on san- 
dals, Hustead v. Rose's Stores, 563. 

INVOLUNTARY COMMITMENT 

Petition insufficient, In re Ingram, 579. 

INVOLUNTARY MANSLAUGHTER 

Lesser included offense of murder, S. 
v. Greene, 21. 

Violent shaking of child, S. v. Evans, 31. 

JOINDER 

Of offenses improper, S. v. Williams, 
695. 

JUDGMENT 

Amendment after adjournment, S. v. 
Ransom. 716. 

JUDGMENT - Continued 

Inconsistent with verdict, S. v. William- 
son, 121. 

Time of entry of judgment discharging 
receiver, Council v. Balfour Products 
Group, 668. 

JURISDICTION 

Child custody, Hart v. Hart, 1. 

JURY 

Note-taking, S. v. Williamson, 121. 

JURY ARGUMENT 

Comment on wife's failure to testify, S. 
v. Robinson. 323. 

JUVENILE DELINQUENT 

Alternatives to commitment, In the 
Matter of Baxley, 527. 

Commitment to consecutive terms of de- 
tention, In re Thompson, 329. 

Passenger in stolen vehicle, In re Du- 
lane y, 587. 

KIDNAPPING 

Confinement to facilitate rape, false im- 
prisonment instruction not required, 
S. v. Franks, 661. 

Instruction on theory not supported by 
evidence, S. v. Moore, 464. 

LARCENY 

Prior convictions inadmissible to show 
intent, S. v. Alston, 320. 

Recent possession, S. v. Williamson, 
114. 

Sufficient evidence of value, S. v. Coats, 
110. 

LEAVING SCENE OF ACCIDENT 

Evidence of, S. v. Carrington, 40. 

LETTERS TESTAMENTARY 

Revocation of, In re Estate of Longest, 
386. 



LIABILITY INSURANCE 

Timeliness of notice of accident, Ins. Co. 
v. Construction Go., 424. 

LIFE INSURANCE 

Exclusion for death in military aircraft, 
Pearce v. American Defender Life 
Ins. Co., 620. 

Modification, Pearce v. American De- 
fender Life Ins. Co., 620. 

LIMITED DRIVING PRIVILEGE 

Denied, S. v. Sigmon, 479. 

MARIJUANA 

Growing in field, manufacture of, S. v. 
Jenkins, 295. 

MARITAL PROPERTY 

Accident insurance proceeds as, Little 
v. Little, 12. 

MEDICAL MALPRACTICE 

Fraudulent concealment of extent of 
plaintiffs injuries, Watts v. Cumber- 
land Hosp. System, 769. 

Physician not insurer instruction as 
harmless error, Keene v. Wake Coun- 
t y  Hospital Systems, 523. 

Preventing testimony on informed con- 
sent, Keene v. Wake County Hospital 
Systems, 523. 

MINE SHAFT 

Homicide, S. v. Miller, 760. 

MITIGATING FACTORS 

Failure to  argue, S. v. Scober, 469. 
Strong provocation, S. v. Highsmith, 96. 

MOTEL 

Fraud in sale of, Kim v. Professional 
Business Brokers, 48. 

MOTORCYCLE ACCIDENT 

Collision with automobile, Radford v. 
Norris, 87. 

Insurance proceeds as marital property, 
Little v. Little, 12. 

MYELOGRAM 

Employee's refusal t o  submit to, Hooks 
v. Eastway Mills, Inc. and Affiliates, 
432. 

NARCOTICS 

Manufacturing marijuana found growing 
in field, S. v. Jenkins, 295. 

Opinion testimony based on unreliable 
test by another, S. v. Tripp, 680. 

NEGLIGENCE 

Action against builder by second pur- 
chaser, S. v. Williams, 728. 

Damages for wrongful death, Pearce v. 
Fletcher, 543. 

NIGHT HOURS ON CALL 

Compensable work time, Lowe v. Bell 
House. Inc., 196. 

NIGHT TERRORS 

Cross-examination of child victim, S. v. 
Durham, 159. 

VONCONFORMING USE 

kbandonment, Forsyth Co. v. Shelton, 
674. 

VOTICE OF ACCIDENT 

l'imeliness, Ins. Co. v. Construction Co., 
424. 

YUISANCE 

:ontempt of court, State ex rel. Brown 
v. Smith, 599. 

VURSE ANESTHETIST 

Wrongful discharge claim, Sides v. 
Duke University, 331. 
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NURSING POSITIONS 

Reclassification of, Poret v. State Per- 
sonnel Comm., 536. 

PALM 

Exhibition to  jury denied, S. v. Scober, 
469. 

PARENTAL RIGHTS 

Effect of failure to conduct periodic cus- 
tody reviews, In re Swisher, 239. 

Termination for child neglect, In re 
Swisher, 239. 

PARTNERSHIP 

Document signed as individual, In the 
Matter of Oxford Plastics v. Goodson, 
256. 

PATERNITY 

Attorney fees not allowed, Smith v. 
Price, 413. 

Dismissal of counterclaim based on 
fraud, Smith v. Price, 413. 

Effect of finding of successful vasecto- 
my, Cole v. Cole, 247. 

Improper attack on order by motion for 
blood-grouping test, Person County 
ex rel. Lester v. Holloway, 734. 

Judgment n.0.v. for plaintiff on issue of, 
Smith v. Price, 413. 

PLANS AND SPECIFICATIONS 

Implied warranty of suitability of, Gil- 
bert Engineering Co. v. City of Ashe- 
ville, 350. 

POLICE OFFICER 

Dismissal for refusal t o  submit t o  poly- 
graph, Warren v. City of Asheville, 
402. 

Dismissal for soliciting fellatio, insuffi- 
cient evidence, Warren v. City of 
Asheville. 402. 

POLYGRAPH EXAMINATION 

Dismissal of police officer for refusal to 
take, Warren v. City of Asheville, 
402. 

PRIOR CONVICTION 

Direct testimony by defendant, S. v. 
Stanley, 178. 

Inadmissibility to show intent to com- 
mit larceny, S. v. Alston, 320. 

Limiting instruction on, S. v. Carring- 
ton, 40. 

PRIOR INCONSISTENT 
STATEMENT 

Witness's complaint is not, London v. 
Turnmire. 568. 

PROBATE 

De novo hearing on appeal from clerk, 
In re Estate of Longest, 386. 

PROBATION REVOCATION 

Airport search, S. v. Lombardo, 460. 
Counsel's statements as evidence, S. v. 

Crouch, 565. 
Exclusionary rule inapplicable, S. v. 

Lombardo, 460. 
Failure to report to probation officer, S. 

v. Coffey, 137. 

PROCESS 

Failure to  deliver summons to sheriff, 
discontinuance of action, Smith v. 
Starnes, 306. 

PROPERTY SETTLEMENT 

Inseparable from alimony agreement, 
Rowe v. Rowe, 54. 

PROSTITUTION 

Abatement of public nuisance, forfeiture 
of income, State ex reL Gilchrist v. 
Cogdill, 133. 

PUNITIVE DAMAGES 

Abuse of process action against attor- 
ney, Hewes v. Wolfe and Hewes v. 
Johnston, 610. 

RAPE 

Sttempted, S. v. Moser, 216. 
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RAPE - Continued 

Defendant's direct testimony of prior 
conviction, S. v. Stanley, 178. 

Mentally retarded victim, S. v. Stanley, 
178. 

Prior conviction to show reason of aban- 
doned attempt, S. v. Moser, 217. 

Reputation of victim, S. v. Stanley, 178. 

REALESTATEBROKER 

Suspension of license for being incompe- 
tent t o  safeguard public interests, 
Correll v. Boulware, 631. 

Suspension of license for secret profit 
and dishonest dealing, Correll v. 
Boulware, 631. 

RECEIVER 

Time of entry of judgment discharging, 
Council v. Balfour Products Group, 
668. 

RECLASSIFICATION 

Of nursing positions, Poret v. State Per- 
sonnel Comm., 536. 

RELATIVES 

Construed, Rawls v. Rideout, 368. 

REPOSSESSION OF AUTOMOBILE 

Reasonableness of private resale, Parks 
Chevrolet, Inc. v. Watkins, 719. 

Requiring debtor to  pay expenses of, 
Everett v. U. S. Life Credit Gorp., 
142. 

RESENTENCING 

Defendant's prison conduct, S. v. 
Swimm, 309. 

ROBBERY 

Evidence of inoperable weapon or cap 
pistol, S. v. Allen, 449. 

ROLL A QUEER 

Explanation admissible, S. v. Herring, 
269. 

SANDALS 

Fall by customer while trying on, Hv 
stead v. Rose's Stores, Inc., 563. 

SCAFFOLD 

Negligent construction of, Bowman v. 
Bowman, 700. 

SCHOOLS 

Experimental extended school time pro- 
gram, Morgan v. Polk County Bd of 
Education, 169. 

SEARCHES AND SEIZURES 

Exclusionary rule inapplicable to proba- 
tion revocation hearing, S. v. Lombar- 
do, 460. 

SECOND DEGREE MURDER 

Insufficient evidence to support convic- 
tion of, S. v. Davis, 208. 

SECOND PURCHASER 

Negligence action against builder by, 
Evans v. Mitchell, 732. 

SECURITY INTEREST 

In automobile, Bank of Alamance v. Is- 
ley, 489. 

SELF-DEFENSE 

Abusive language, S. v. Temples, 106. 

SENTENCING 

Exceeding maximum for most serious 
offense, S. v. Ransom, 716. 

Exceeding total of presumptive terms 
for each offense, S. v. Miller, 760. 

Greater sentence after second trial, S. 
v. Williams, 728. 

Prison conduct of defendant, S. v. Wil- 
liams. 728. 

SEWER TREATMENT PLANT 

Breach of warranty of suitability of 
plans and specifications, Gilbert Engi- 
neering Co. v. City of Asheville, 350. 
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SHELTON'S LAKE 

Nonconforming use, Forsyth Co. v. 
Shelton, 674. 

SOCIAL SECURITY 

No authority to order payment of chil- 
dren's benefits t o  mother, Brevard v. 
Brevard, 484. 

SPEEDY TRIAL 

Excluded periods, S. v. Sturgis, 188. 

STOLEN CAR 

Jurisdiction, S. v. Williams, 131. 
Juvenile passenger in, I n  re Dulaney, 

587. 

STREETS 

Municipal, authority of DOT over, Town 
of Morehead City v. Department of 
Transportation, 66. 

SUBPOENA DUCES TECUM 

Quashed, Rowe v. Rowe, 54. 

SUBSTANTIAL PERFORMANCE 

Grading contract, Almond Grading Co. 
v. Shaver. 576. 

SUDDENEMERGENCY 

No instruction where defendant's negli- 
gence helped create emergency, G u p  
ton v. McCombs. 547. 

SUMMONS 

Failure to deliver to  sheriff, discontinu- 
ance of action, Smith  v. Starnes, 306. 

TAXATION 

Leased interest in State forest, In  re 
Champion International Corp., 639. 

Stored tobacco, In  the Matter of The 
Appeal of R. J. Reynolds Tobacco 
Co., 140. 

TEACHER 

Dismissal for inadequate performance, 
Grump v. Durham Co. B d  of Educa- 
tion, 77. 

TERMINATION OF PARENTAL 
RIGHTS 

Child neglect, I n  re Swisher,  239. 
Effect of failure to conduct periodic cus- 

tody reviews, In  re Swisher, 239. 

TOBACCO 

Tax on stored, In  the Matter of The A p  
peal of R. J. Reynolds Tobacco Co., 
140. 

TRIAL CALENDAR 

Not received, In  the Matter of Oxford 
Plastics v. Goodson, 256. 

TRICHOMONAS 

Indecent liberties victim, S. v. Sturgis, 
188. 

TRUCKS 

Warranties, Bone International, Inc. v. 
Johnson, 703. 

TRUSTS 

No constructive t rus t  for use of 
spouse's funds to improve land, Ivey 
v. Williams, 532. 

UNEMPLOYMENT COMPENSATION 

Violation of call-in rule not miseonduet, 
In re Helmandollar v. M.A.N. Truck 
& Bus Corp., 314. 

UNFAIR TRADE PRACTICE 

Denial of life insurance coverage, 
Pearce v. American Defender Life 
Ins. Co., 620. 

Fraud in sale of motel, K i m  v. Profes- 
sional Business Brokers, 48. 
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UNJUST ENRICHMENT 

Improvements to  spouse's property, 
Ive y v. Williams, 532. 

VACANT BUILDING 

Fire insurance, Hawkins v. State Capi- 
tal Ins. Co., 499. 

VASECTOMY 

Effect in paternity case, Cole v. Cole, 
247. 

VERIFICATION 

Of petition to revoke letters testamen- 
tary, In re Estate of Longest, 386. 

VOLUNTARY DISMISSAL 

Before service attempted on defendant, 
one year extension for new action, 
Estrada v. Burnham, 557. 

WAIVER 

Right to counsel, absence of inquiry by 
court, S. v. Michael, 118. 

WARRANTY 

Implied warranty of suitability of plans 
and specifications, Gilbert Engineer- 
ing Co. v. City of Asheville, 350. 

Trucks, Bone International, Inc. v. 
Johnson, 703. 

WATER SERVICES 

Agreement to  extend outside town lim- 
its, Town of West Jefferson v. Ed- 
wards, 377. 

WILL 

Devise to  nearest (relatives) heirs, 
Rawls v. Rideout, 368. 

Maliciously inducing revocation, Griffin 
v. Baucom, 282. 

WILLIE M. RIGHTS 

Federal jurisdiction, In the Matter of 
Baxley, 527. 

WITNESSES 

Conference after sequestration, S. v. 
Williamson, 114. 

Failure to  appear, denial of mistrial, S. 
v. Leonard, 443. 

WORKERS' COMPENSATION 

Additional evidence, Guy v. Burlington 
Industries, 685. 

Attorney's fees, Ganey v. S. S. Kresge 
Co., 300. 

Change of condition, Cowart v. Skyline 
Restaurant, 560. 

Credit for excessive temporary total 
disability payments, Moretz v. Rich- 
ards & Associates, 72. 

Electric shock as cause of electrician's 
death, Snow v. Dick & Kirkman, 263. 

Medical notice of byssinosis, statute of 
limitations, Dawkins v. Erwin Mills, 
712. 

Permanent partial disability of back, 
Ganey v. S. S. Kresge Co., 300. 

Permanent total disability for back in- 
jury causing arachnoiditis, Jones v. 
Murdoch Center, 128. 

Psychological problems, Ganey v. S. S. 
Kresge Co., 300. 

Refusal of myelogram, Hooks v. East- 
way Mills, Inc. and Affiliates, 432. 

Refusal to sign form, Hooks v. Eastway 
Mills, Inc. and Affiliates, 432. 

Return to work before maximum recov- 
ery, Algary v. McCarley & Co., 125. 

WRONGFUL DEATH 

4mount of damages, Pearce v. Fletcher, 
543. 

WRONGFUL DISCHARGE 

rlurse anesthetist a t  Duke Hospital, 
Sides v. Duke University, 331. 
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