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CASES

ARGUED AND DETERMINED IN THE
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RALEIGH

WILLARD JOHNSON v. GRAYTON BOLLINGER anp CITY OF KINGS MOUN-
TAIN

No. 86275C862
(Filed 2 June 1987)

1. Assault and Battery § 3— sufficiency of evidence
The trial court erroneously dismissed plaintiff's claim of assault where
defendant allegedly approached plaintiff in an angry and threatening manner
while wearing a pistol, shook his hand in plaintiff's face, and said in a loud
voice, “I will get you,” and plaintiff could reasonably expect imminent offen-
sive contact under these circumstances.

2. Torts § 1; Trespass § 2— intentional infliction of emotional distress—sufficien-
cy of complaint
Defendant’s conduct in approaching plaintiff in an angry and threatening
manner while wearing a pistol, in shaking his hand in plaintiff’s face, and in
threatening plaintiff was neither extreme nor outrageous, and plaintiff’s com-
plaint therefore was insufficient to support a claim of intentional infliction of
emotional distress.

3. Rules of Civil Procedure § 15— failure to amend complaint—no right te com-
plain on appeal
Where plaintiff failed to take any action to amend his complaint either
before or after its dismissal pursuant to N.C.G.S. § 1A-1, Rule 12(bX6), he
could not complain on appeal that he lacked adequate opportunity to amend his
complaint under N.C.G.S. § 1A-1, Rule 15(a).

4. Rules of Civil Procedure § 41.2— dismissal with prejudice —failure to move for
dismissal without prejudice

Since a dismissal order operates as an adjudication on the merits unless

the order specifically states to the contrary, the party whose claim is being

1
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dismissed has the burden of convincing the court that the party deserves a
second chance, and the party should thus move the trial court that the
dismissal be without prejudice. Absent such a motion by plaintiff, the record
was devoid of any facts from which the trial court or the Court of Appeals
could determine why plaintiff should be given a chance to re-file his complaint,
and the trial court was within its discretion in dismissing with prejudice plain-
tiff’s claim for emotional distress.

5. Libel and Slander § 14.1— no reference to trade or business —no slander per se
alleged

The trial court properly dismissed plaintiff's claim for slander per se since

there was no direct or indirect reference in the pleadings to words or circum-

stances which connected the alleged slander with plaintiff’s trade or business.

6. Libel and Slander § 14.2— damage to trade or business—sufficiency of com-
plaint to allege slander per quod

Plaintiff’s allegations that defendant called him a liar and that he suffered
ridicule, humiliation, damage to his trade or business, and loss of business in-
come, all amounting to $20,000, were sufficient to state a claim for slander per
quod.

APPEAL by plaintiff from Srepp, Judge. Order entered 30
April 1986 in Superior Court, CLEVELAND County. Heard in the
Court of Appeals 2 February 1987.

Lester H. Broussard for plaintiff-appellant.

Womble, Carlyle, Sandridge & Rice, by Tyrus V. Dahl Jr.,
for defendant-appellees.

GREENE, Judge.

Plaintiff brought this tort action alleging Bollinger (herein-
after, “defendant”), while acting in the course and scope of his
employment by the City of Kings Mountain (hereinafter, the
“City” or collectively as the “defendants”), intentionally assaulted,
defamed and inflicted severe emotional distress upon plaintiff.
Defendants moved to dismiss the complaint under N.C.R. Civ. P.
12(b}6). The trial court orally granted defendants’ motion to
dismiss. A proposed Order dismissing plaintiff's claim with preju-
dice was signed by the trial judge and filed two days later. At no
time did plaintiff request leave to amend his complaint or move
that the trial court’s dismissal be entered without prejudice. In-
stead, plaintiff appealed to this Court.

Briefly, plaintiff's complaint alleged plaintiff owned a gas sta-
tion in the City. Defendant was employed by the City as an ani-
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mal warden. The City permitted defendant to carry a pistol in the
course of his employment despite city ordinances prohibiting ani-
mal wardens from carrying firearms. Plaintiff further alleged that
defendant “approached plaintiff . . . in an angry, hostile and
threatening manner” at the Cleveland County Law Enforcement
Center, “shook his hand in the plaintiff's face and said in a loud,
rude and offensive manner . . ., ‘You are a stupid son-of-a-bitch,
and ‘You are a liar,’ and stated further ‘I will get you.”” Defend-
ant wore his City uniform and carried a pistol during the incident.
Persons were present in the Law Enforcement Center during de-
fendant's statements.

Plaintiff claimed defendant’s actions and statements con-
stituted assault, defamation and intentional infliction of emotional
distress. With respect to his defamation claim, plaintiff specifical-
ly alleged:

[Tlhe plaintiff has been . . . defamed by the aforesaid words
which . . . causfed] him to suffer ridicule, humiliation, public
contempt, loss of reputation, damage to his trade or business,
and loss of business income, all to the plaintiff’s damage in
the sum of $20,000.00.

The issues before this Court are whether, under N.C.R. Civ.
P. 12(b)6), the trial court erred in dismissing with prejudice plain-
tiff's claims for: (1) assault; (2) intentional infliction of emotional
distress; and (8) defamation, per se and per guod.

In Sutton v. Duke, 277 N.C. 94, 106, 176 S.E. 24 161, 168
(1970), our Supreme Court summarized the transition from demur-
rer motions to motions to dismiss under Rule 12(b)(6) of the North
Carolina Rules of Civil Procedure:

The [Rule 12(b)(6)] motion to dismiss . . . will be allowed
only when, under the former practice, a demurrer would have
been sustained because the complaint affirmatively disclosed
that the plaintiff had no cause of action against the defend-
ant. . .. Thus, generally speaking, the motion to dismiss
under Rule 12(b)(6) may be successfully interposed to a com-
plaint which states a defective claim or cause of action but
not to one which was formerly labeled a ‘defective statement
of a good cause of action.’ For such complaint, . . ., other pro-
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vistons of Rule 12, the rules governing discovery, and the mo-
tion for summary judgment provide procedures adequate to
supply information not furnished by the complaint. [Citations
omitted] [emphasis added].

By motion under Rule 12(b)(6), defendants may raise the de-
fense that plaintiff’s complaint fails to state a claim upon which
relief can be granted. Dismissal under Rule 12(b)}6) is proper
when one or more of the following three conditions is satisfied: (1)
when on its face the complaint reveals no law supports plaintiff’s
claim; (2) when on its face the complaint reveals the absence of
fact sufficient to make a good claim; and (3) when some fact dis-
closed in the complaint necessarily defeats plaintiff's claim. Qates
v. JAG, Inc., 314 N.C. 276, 278, 333 S.E. 2d 222, 224 (1985). Thus, a
complaint is deemed sufficient to withstand a motion to dismiss
under Rule 12(b)(6) where no “insurmountable bar” to recovery
appears on the face of the complaint and the complaint’s allega-
tions give adequate notice of the nature and extent of the claim.
Presnell v. Pell, 298 N.C. 715, 719, 260 S.E. 2d 611, 613 (1979).
More important, plaintiff's complaint should not be dismissed
unless it affirmatively appears plaintiff is entitled to no relief
under any state of facts which could be presented in support of
the claim. Id. As our Supreme Court stated in Ladd v. Estate of
Kellenberger, 314 N.C. 477, 481, 334 S.E. 2d 751, 755 (1985), “the
system of notice pleading affords a sufficiently liberal construec-
tion of complaints so that few fail to survive a motion to dismiss.”
Pursuant to a Rule 12(b)(6) motion, well-pleaded allegations are
treated as true. Smith v. Ford Motor Co., 289 N.C. 71, 80, 221 S.E.
2d 282, 290 (1976). Under Rule 12(b)6), unless matters outside the
pleadings are presented such that the court treats the motion as
one for summary judgment under N.C.R. Civ. P. 56, the motion
does not present the merits of the action, but only whether the
merits may be reached. See Concrete Service Corp. v. Investors
Group, Inc., 79 N.C. App. 678, 681, 340 S.E. 2d 755, 758, cert.
denied, 317 N.C. 333, 346 S.E. 2d 137 (1986). Thus, “[t]he issue is
not whether a plaintiff will ultimately prevail but whether the
claimant is entitled to offer evidence to support the claims.” Id.
(quoting Scheuer v. Rhodes, 416 U.S. 232, 236 (1974) ).

Given these parameters of dismissal under Rule 12(b)(6), we
examine the dismissal with prejudice of plaintiff’s claims.
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I

[1] The interest protected by the action for assault is freedom
from apprehension of a harmful or offensive contact with one’s
person. McCracken v. Sloan, 40 N.C. App. 214, 216, 252 S.E. 2d
250, 252 (1979). In Dickens v. Puryear, 302 N.C. 437, 445, 276 S.E.
2d 325, 330 (1981), our Supreme Court stated assault requires the
plaintiff's reasonable apprehension of an immediate harmful or of-
fensive contact. The Dickens Court further quoted the Comment
to Section 29(1) of Restatement (Second) of Torts (1965): “[T]he ap-
prehension created must be one of imminent contact, as distin-
guished from any contact in the future. Imminent does not mean
immediate, in the sense of instantaneous contact .. . it means
rather that there will be no significant delay.” 302 N.C. at 445-46,
276 S.E. 2d at 331. While words alone may not constitute assault,
words may render the actor liable if, in combination “with other
acts or circumstances, they put the other in reasonable apprehen-
sion of an imminent harmful or offensive contact with his person.”
Id. {quoting Restatement (Second) of Torts Sec. 31).

In the instant case, defendant approached plaintiff in an
angry and threatening manner while wearing a pistol. Defendant
shook his hand in plaintiff’'s face and said in a loud voice, “I will
get you.” Plaintiff could reasonably expect imminent offensive
contact under these circumstances. See Restatement (Second) of
Torts Sec. 29, comment b (raised hand is example of act indicating
imminent contact). Under the circumstances alleged in the com-
plaint, we find no legal insufficiency or defect in plaintiff's allega-
tion of assault. Plaintiff's allegations clearly give rise to certain
facts which, if proved, would support plaintiff's claim. Given the
Oates standards of dismissal under Rule 12(b)6), the trial court
erroneously dismissed plaintiff's claim of assault.

II

[2] North Carolina recognizes the tort of intentional infliction of
emotional distress. In Dickens, our Supreme Court held the tort
consists of:

(1) Extreme and outrageous conduct, (2) which is intend-
ed to cause and does cause (3) severe emotional distress to
another. The tort may also exist where defendant’s actions
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indicate a reckless indifference to the likelihood that they
will cause severe emotional distress.

302 N.C. at 447, 276 S.E. 2d at 335.

We first determine if defendant’s conduct represents ex-
treme and outrageous conduct. In Briggs v. Rosenthal, 13 N.C.
App. 672, 676, 327 S.E. 2d 308, 311, cert. denied, 314 N.C. 114, 332
S.E. 2d 479 (1985), this Court held the initial determination of
whether conduct is extreme and outrageous is a question of law
for the court: “If the court determines that it may reasonably be
so regarded, then it is for the jury to decide whether, under the
facts of a particular case, defendants’ conduct . . . was in fact ex-
treme and outrageous.” (Emphasis added.) In Briggs, we further
stated:

The liability clearly does not extend to mere insults, in-
dignities, threats, annoyances, petty oppressions, or other
trivialities. The rough edges of our society are still in need of
a good deal of filing down, and in the meantime, plaintiffs
must necessarily be expected and required to be hardened to
a certain amount of rough language, and to occasional acts
that are definitely inconsiderate and unkind. There is no
occasion for the law to intervene in every case where
someone’s feelings are hurt. There must still be freedom to
express an unflattering opinion. . . .

73 N.C. App. at 677, 827 S.E. 2d at 311 (quoting Restatement (Sec-
ond) of Torts Sec. 46, comment d). Cf. Dixon v. Stuart, 85 N.C.
App. 338, 354 S.E. 2d 757, 759 (1987) (extreme ridicule and harass-
ment which was part of conspiracy to interfere with employment
was actionable).

After reviewing defendant’s alleged conduct, we find it is nei-
ther extreme nor outrageous under the standards set forth in
Dickens and Briggs. Although we recognize the facts alleged are
offensive, the facts alleged do not evidence the extreme conduct
essential to this cause of action. In short, plaintiff’s complaint on
its face reveals the absence of facts sufficient to make a good
claim of intentional infliction of emotional distress. See Oates, 314
N.C. at 278, 333 S.E. 2d at 224, Accordingly, the trial court ap-
propriately dismissed this claim under Rule 12(b)(6).
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[3] Plaintiff argues that, even if the emotional distress claim was
properly dismissed under Rule 12(b)6), the trial court should have
granted plaintiff leave to amend on its own motion under N.C.R.
Civ. P. 15(a). In Harris v. Family Medical Center, 38 N.C. App.
716, 718, 248 S.E. 2d 768, 770 (1978), this Court held that granting
a dismissal under N.C.R. Civ. P. 12(c) forecloses plaintiff's right to
amend a complaint under Rule 15(a). While the precise effect of
Rule 12(b)(6) dismissals in this respect has not been decided by
our courts, the question has been addressed by federal courts and
collateral authorities discussing F.R. Civ. P. 12(b)6) which is iden-
tical to our own rule.

A motion to dismiss under Rule 12(b)(6) is not a “responsive
pleading” under Rule 15(a) and so does not itself terminate plain-
tiff's unconditional right to amend a complaint under Rule 15(a).
See Smith v. Blackledge, 451 F. 2d 1201, 1203 n.2 (4th Cir. 1971);
see also 6 Wright & Miller, Federal Practice and Procedure Sec.
1483 at 411-12 (1971); 3 J. Moore, Moore’s Federal Practice par.
15.07[2] at 15-33 (2d ed. 1985). However, once the trial court enters
its dismissal under Rule 12(b)6), plaintiff's right to amend under
Rule 15(a) is terminated. Sachks v. Snider, 631 F. 2d 350, 851 (4th
Cir. 1980) (per curiam) (no right to amend after dismissal); see
generally, 3 J. Moore, Moore’s Federal Practice, par. 15.07[2] at
15-39 (2d ed. 1985). Under certain limited circumstances set forth
in N.C.R. Civ. P. 59(e) and 60(b), a plaintiff may however seek to
reopen the trial court’s judgment and amend the complaint con-
currently under Rule 15(a). See Housing, Inc. v. Weaver, 305 N.C.
428, 439-40, 290 S.E. 24 642, 649 (1982); see generally 6 Wright &
Miller, Federal Practice and Procedure Sec. 1489 at 445 (1971)
(most courts hold that once judgment is entered, amendment not
allowed until judgment set aside or vacated under Rule 59 or
Rule 60).

As plaintiff failed to take any action to amend his complaint
either before or after its dismissal, he cannot now complain he
lacked adequate opportunity to amend his complaint. After dis-
missal of plaintiff’s complaint under Rule 12(b}6), the trial court
was no longer empowered to grant plaintiff leave to amend under
Rule 15(a): “To hold otherwise would enable the liberal amend-
ment policy of Rule 15(a) to be employed in a way that is contrary
to the philosophy favoring finality of judgments and the ex-
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peditious termination of litigation.” 6 Wright & Miller, Sec. 1489
at 445.

[4] Plaintiff has also assigned error to the trial court’s dismiss-
ing his claims “with prejudice.” The definition and implications of
judgments with and without prejudice were discussed by this
Court in Barnes v. McGee, 21 N.C. App. 287, 289, 204 S.E. 2d 203,
205 (1974):

“A judgment of dismissal with prejudice gives the de-
fending party the basic relief to which he is entitled as to the
claims so dismissed.” 5 Moore, Federal Practice, Sec. 41.05(2),
p. 1066. A dismissal “with prejudice” is the converse of a
dismissal “without prejudice” and indicates a disposition on
the merits. It is said to preclude subsequent litigation to the
same extent as if the action had been prosecuted to a final
adjudication adverse to the plaintiff. 46 Am. Jur. 2d, Judg-
ments Sec. 482, p. 645. “Dismissal with prejudice, unless the
court has made some other provision, is subject to the usual
rules of res judicate and is effective not only on the im-
mediate parties but also on their privies.” 9 Wright & Miller,
Federal Practice & Procedure, Sec. 2367, p. 185-86.

With certain exceptions not relevant here, N.C.R. Civ. P. 41(b)
provides that all dismissals, including those under Rule 12(b)6),
operate as an adjudication upon the merits unless the trial court
specifies the dismissal is without prejudice. See N.C.R. Civ. P,
41(b), comment to 1969 amendment (court’s power to dismiss on
terms extends to almost all dismissals); Whedon v. Whedon, 313
N.C. 200, 210, 328 S.E. 2d 437, 443 (1985) (ordinarily, involuntary
dismissal under Rule 41(b) operates as adjudication upon merits).

It is true that, by definition, defendant’s motion under Rule
12(b)6) did not reach the merits of any of plaintiff's claims. Con-
crete Service Corp., 79 N.C. App. at 681, 340 S.E. 2d at 758.
Nevertheless, Rule 41(b) grants the trial court discretion to deter-
mine whether or not its dismissal shall “operate . . . as an ad-
judication upon the merits.” Plaintiff was not entitled to a
dismissal without prejudice since the authority to determine in
which cases it is appropriate to allow the non-movant to com-
mence a new action has been vested by Rule 41(b) in the trial
judge. Whedon, 313 N.C. at 213, 328 S.E. 2d at 445. The trial
court’s authority to order an involuntary dismissal with or with-
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out prejudice is therefore exercised in the broad discretion of the
trial court and its ruling will not be disturbed absent abuse of
discretion. Id. Thus, appellate courts should not disturb the exer-
cise of this discretion unless the challenged action is “manifestly
unsupported by reason.” Miller v. Ferree, 84 N.C. App. 135, ---,
351 S.E. 2d 845, 847 (1987) (quoting Clark v. Clark, 301 N.C. 123,
129, 271 S.E. 2d 58, 63 (1980) ); see also White v. White, 312 N.C.
770, 324 S.E. 2d 829 (1985) (abuse of discretion found only upon
showing decision so arbitrary that could not be the result of a
reasoned decision).

Since the dismissal order operates as an adjudication on the
merits unless the order specifically states to the contrary, the
party whose claim is being dismissed has the burden to convince
the court that the party deserves a second chance; thus, the party
should move the trial court that the dismissal be without preju-
dice. Whedon, 313 N.C. at 212-13, 328 S.E. 2d at 444-45 (quoting
W. Shuford, N.C. Civ. Prac. and Proc. Sec. 41-8). Plaintiff never
moved that the court condition the terms of its dismissal. Absent
such a motion as contemplated by the Supreme Court in Whedon,
this record is devoid of any facts from which the trial court or
this Court could determine why plaintiff should be given a chance
to re-file his complaint.

Thus, we cannot say the trial court’s dismissal of this claim
with prejudice was “manifestly unsupported by reason.” We con-
clude the trial court was well within its discretion in deciding
plaintiff should not have another opportunity to re-file his claim
for emotional distress.

IIT
A

Defamatory words may be actionable per se or actionable per
quod. Where words are actionable per se, the law prima facie
presumes malice and conclusively presumes damages, at least in a
nominal amount, without specific proof of injury. Badame .
Lampke, 242 N.C. 755, 756, 89 S.E. 2d 466, 467 (1955); Williams v.
Rutherford Fretght Lines, Inc., 10 N.C. App. 384, 387-88, 179 S.E.
2d 819, 322 (1971). However, if the words are not injurious as a
matter of general acceptance, but are only injurious in conse-
quence of extrinsic facts, the words are only actionable per quod;
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in such situations, there must be specific allegations and proof of
some special damage arising from the utterance. Badame, 242
N.C. at 757, 89 S.E. 2d at 467-68.

[5] We first determine whether defendant’s accusations are ac-
tionable per se. Plaintiff is a merchant, the operator of a gasoline
station. Defendant accused him of being a “liar” and “stupid.” In
Badame, the Court stated:

[TThe better reasoned decisions seem to hold that in order to
be actionable without proof of special damage, the false
words (1) must touch the plaintiff in his special trade or oc-
cupation, and (2) must contain an imputation necessarily hurt-
ful in its effect on his business. That is to say, it is not
enough that the words used tend to injure a person in his
business. To be actionable per se, they must be uttered of
him in his business relation.

242 N.C. at 757, 89 S.E. 2d at 468 (citations omitted) (business
rival told plaintiff’'s customer that plaintiff engaged in *“shady
deals”). See also Matthews, Cremins, McLean, Inc. v. Nichter, 42
N.C. App. 184, 256 S.E. 2d 261, cert. denied, 298 N.C. 569, 261 S.E.
2d 123 (1979) (libel per se when letters sent to television stations
asserted plaintiff breached contracts and failed to pay bills). Addi-
tionally, the general rule is that an actionable defamatory state-
ment must be false. Parker v. Edwards, 222 N.C. 75, 18, 21 S.E.
2d 876, 878-79 (1942).

In reviewing defendant’s statements, we do not believe that
under Badame the statements “touch” plaintiff in respect of his
service station business. Plaintiff has not alleged the statements
were made with respect to any aspect of the operation of his gas
station. Plaintiff’'s allegations do not demonstrate circumstances
which would cause listeners to believe defendant’s statements
were related to plaintiff's business. There must be some direct or
indirect reference in the pleadings to words or circumstances
which connect the alleged slander with plaintiff’s trade or busi-
ness. If the words only attribute to plaintiff a misconduct uncon-
nected to his business, the words are not actionable without proof
of special damages. Since plaintiff's complaint does not set forth
any facts suggesting any connection between defendant’s words
and plaintiff's business, plaintiff's complaint completely fails to
set forth a substantial element of slander per se. Dismissal of the
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per se claim was therefore proper under Rule 12(b)}6). See Hewes
v. Johnston, 61 N.C. App. 603, 604, 301 S.E. 2d 120, 121 (1983)
(plaintiff must satisfy substantive elements of some legal claim).
For the reasons discussed earlier, we furthermore conclude the
trial court’s dismissal with prejudice of plaintiff's slander per se
claim was also properly within the trial court’s discretion under
Rule 41(b).

B

[6] While plaintiff's allegation of slander per se was properly
dismissed, we must nevertheless determine whether the com-
plaint properly alleged slander per quod. Defendant’s alleged
statements that the plaintiff was a “liar” may be actionable per
quod if false. See Stutts v. Duke Power Co., 47 N.C. App. 76, 82,
266 S.E. 2d 861, 865 (1980). When considered in connection with
“innuendo, colloquium and explanatory circumstances,” we hold
that these words could be defamatory. Flake v. Greensboro News
Co., 212 N.C. 780, 785, 195 S.E. 55, 59 (1938). We believe defend-
ant’s words were more than “mere abusive epithets” and are thus
actionable. See Ringgold v. Land, 212 N.C. 369, 371, 193 S.E. 267,
268 (1937).

Since defendant’s statements are actionable per quod, special
damages must be pleaded and proved. In order to prove special
damages from defamation, plaintiff’s allegations must evidence a
pecuniary loss rather than simple humiliation. Stutts, 47 N.C.
App. at 82, 266 S.E. 2d at 865. Emotional distress and mental suf-
fering are not sufficient allegations to establish a basis for relief
in cases which are only actionable per quod, Williams, 10 N.C.
App. at 390, 179 S.E. 2d at 324. Plaintiff has here alleged the stat-
ed defamation caused him to “suffer ridicule, humiliation, public
contempt, loss of reputation, damage to his trade or business, and
loss of business income, all to the plaintiff's damage in the sum of
$20,000." (Emphasis added.) Of these allegations, only the pur-
ported business damages and loss of business income constitute
the pecuniary losses necessary for special damages arising from
defamation.

Since pecuniary and non-pecuniary losses are lumped togeth-
er into the sum of $20,000, plaintiff's allegations are subject to
charges of vagueness and ambiguity. Under N.C.R. Civ. P. 9(g),
each claimed item of special damage must be averred. Special
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damages must be specifically pleaded and proved and the facts
giving rise to the special damages must be sufficient to inform
the defendant of the scope of plaintiff's demand. Gillespie wv.
Draughn, 54 N.C. App. 413, 417, 283 S.E. 2d 548, 552, disc. rev.
denied, 304 N.C. 726, 288 S.E. 2d 805 (1982); see also Rodd v.
W. H. King Drug Co., 30 N.C. App. 564, 228 S.E. 2d 35 (1976);
Stanford v. Owens, 46 N.C. App. 388, 398, 265 S.E. 2d 617, 624,
disc. rev. denied, 801 N.C. 95 (1980) (must plead special damages
with sufficient particularity to put defendant on notice).

Had plaintiff omitted any allegation of damage to his trade or
business, his defamation claim might be ripe for dismissal under
Rule 12(b)6). Cf. Stanback v. Stanback, 297 N.C. 181, 2564 S.E. 2d
611 (1979) (plaintiff’s complaint made no reference whatsoever to
special damages); Stikeleather v. Willard, 83 N.C. App. 50, 348
S.E. 2d 607 (1986) (dismissal upheld where no special damages
pleaded). However, the policy behind the notice theory of the
present Rules is to resolve controversies on the merits, following
the opportunity for discovery, rather than resolving controversies
on pleading technicalities. Smith v. City of Charlotte, 79 N.C.
App. 517, 528, 339 S.E. 2d 844, 851 (1986). Since plaintiff did plead
business losses, however vaguely and ambiguously, defendants’
proper remedy was a motion for a more definite statement.
N.C.R. Civ. P 12(e). Smith, 79 N.C. App. at 529, 339 S.E. 2d at 851;
Hull v. Pike, 64 N.C. App. 379, 381, 307 S.E. 2d 404, 406 (1983). We
note that motions for a more definite statement may frequently
be interposed for delay and should be scrutinized with care.
Smith, 79 N.C. App. at 529, 339 S.E. 2d at 852. However, such a
motion would have been appropriate under the circumstances of
this case.

There are no circumstances alleged which constitute an insur-
mountable bar to plaintiff’s slander per guod claim nor is there
any absolute failure to plead the necessary substantive special
damages. As in Deitz v. Jackson, 67 N.C. App. 275, 281, 291 S.E.
2d 282, 286 (1982}, “[w]e cannot say at this stage of the proceeding
as a matter of law that appellants have not herein stated a claim.”
(Quoting Orange Co. v. N.C. Dept. of Transportation, 46 N.C. App.
350, 383, 265 S.E. 2d 890, 911, disc. rev. demied, 301 N.C. 94
(1980) ); see also Sale v. Comm'r of Revenue, 258 N.C. 749, 758, 129
S.E. 2d 465, 471 (1963) (not dismiss on pleadings where, not know-
ing facts, court cannot determine with certitude whether plain-
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tiffs by amendment could state facts sufficient to constitute cause
of action). We therefore hold that the special damages alleged,
taken in the light most favorable to plaintiff, were sufficient to
survive a motion to dismiss under Rule 12(b)(6). Accordingly,
plaintiff's slander per quod claim was improperly dismissed.

Iv

The trial court’s dismissals with prejudice of plaintiff’s claims
for intentional infliction of emotional distress and slander per se
are affirmed. The trial court’s dismissals of plaintiff's claims for
assault and slander per quod are reversed and remanded.

Affirmed in part and reversed and remanded in part.

Judges WELLS and EAGLES concur.

HUYCK CORPORATION, ET AL. v. TOWN OF WAKE FOREST

No. 8610SC1088
(Filed 2 June 1987)

1. Municipal Corporations § 2.1— annexation—coincidence of boundary —compli-
ance with requirement
There was no merit to petitioners' argument in an annexation proceeding
that respondent improperly included two additional areas, neither of which
would independently meet the “urban purposes” requirement of N.C.G.S.
§ 160A-36(c), within the proposed annexation area in order to comply with the
coincidence of boundary requirement of N.C.G.S. § 160A-36(b)(2), since each of
the three portions included in the proposed annexation area was contiguous to
the existing town boundary, and, by using a particular strip of land as a con-
nector, they were contiguous to each other.

2. Municipal Corporations § 2.2— annexation—urban purposes —compliance with
requirement
Evidence was sufficient to support the trial court’s finding that an area
proposed for annexation complied with the “urban purposes” requirement of
N.C.G.S. § 160A-36(c). The standard argued by petitioners which would permit
only those specific portions of an industrial, commercial, institutional or
governmental tract which were actually under roof or pavement to be con-
sidered as “used” for purposes of annexation was unreasonable, was beyond
the requirement of the statute, and had been rejected by the N.C. Supreme
Court.
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3. Municipal Corporations § 2.1— annexation— provision of police and fire protec-
tion —compliance with statutory requirement
Respondent’s plans for providing police and fire protection services were
sufficient to satisfy the requirements of N.C.G.S. § 160A-35(3)a where the
plans contained information with respect to the current level of services within
the town, a commitment to provide substantially the same level of services in
the annexation area, and information as to how the extension of services would
be financed.

4. Municipal Corporations § 2.6 — annexation—extension of utilities —validity of
ordinance not contingent upon specified date for bond referendum

Contrary to petitioners’ argument, the validity of an annexation ordinance
was not contingent upon the passage of a bond referendum on a specified date,
but was contingent only upon the town’s having the necessary funds ap-
propriated for extension of water and sewer services as of the effective date of
the ordinance, and such contingency was met by passage of a bond proposal on
3 December 1985,

APPEAL by petitioners from Farmer, Judge. Judgment en-
tered 14 July 1986 in Superior Court, WAKE County. Heard in the
Court of Appeals 11 March 1987.

On 1 February 1984, the Town of Wake Forest (the Town),
acting through its Board of Commissioners, adopted Ordinance
#84-2, entitled “An Ordinance To Extend The Corporate Limits Of
The Town Of Wake Forest, Under the Authority Granted By Part
2, Article 4A, Chapter 160A of the General Statutes of North Car-
olina.” The purpose of the ordinance was to annex an area, known
as the Southside area, which is located south of the present corpo-
rate boundary of Wake Forest. The area includes several industri-
al plants and businesses as well as the unincorporated community
of Forestville. The individual petitioners are residents of the area
proposed for annexation; the corporate petitioners own industrial
and commercial property within the area. On 1 March 1984, peti-
tioners petitioned the Superior Court of Wake County for judicial
review of the annexation proceeding pursuant to G.S. 160A-38. On
14 July 1986, judgment was entered affirming without change the
adoption of the annexation ordinance. From the entry of this
judgment, petitioners appeal.

I Beverly Lake and Jane P. Harris for petitioners-appellants.

Ellis Nassif and Manning, Fulton & Skinner, by Howard E.
Manning and Charles E. Nichols, Jr., for respondent-appellee.
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MARTIN, Judge.

The petitioners contend that the annexation ordinance is in-
valid because the Town failed to comply with (1) the “coincidence
of boundary” requirement of G.S. 160A-36(b)2), (2) the “urban pur-
poses” requirement of G.S. 160A-36(c), and (3) the “extension of
services” requirements of G.S. 160A-35(3). In addition, petitioners
argue that the ordinance must be held invalid due to the nonoc-
currence of what they contend is a condition precedent to its
validity. For the reasons stated, we affirm the judgment of the
superior court upholding the annexation ordinance.

The scope of judicial review of an annexation ordinance
adopted by the governing board of a municipality is prescribed
and defined by statute. G.S. 160A-38(f) (Annexation by Cities of
Less than 5,000); G.S. 160A-50(f) (Annexation by Cities of 5,000 or
More). These statutes limit the court’s inquiry to a determination
of whether applicable annexation statutes have been substantially
complied with. In re Annexation Ordinance (Winston-Salem/), 303
N.C. 220, 278 S.E. 2d 224 (1981). When the record submitted in
superior court by the municipal corporation demonstrates, on its
face, substantial compliance with the applicable annexation stat-
utes, then the burden falls on the petitioners to show by compe-
tent and substantial evidence that the statutory requirements
were in fact not met or that procedural irregularities occurred
which materially prejudiced their substantive rights. Food Town
Stores v. City of Salisbury, 300 N.C. 21, 265 S.E. 2d 123 (1980).

In determining the validity of an annexation ordinance, the
court’s review is limited to the following inquiries: (1) Did the
municipality comply with the statutory procedures? (2) If not,
will the petitioners suffer material injury thereby? (3) Does
the area to be annexed meet the requirements of G.S. 160A-
48 [G.S. 160A-36 with respect to annexation by cities with
populations of less than 5,000]?

Trask v. City of Wilmington, 64 N.C. App. 17, 28, 306 S.E. 2d 832,
838 (1983), disc. rev. denied, 310 N.C. 630, 315 S.E. 2d 697 (1984).
The findings of fact made by the trial court are binding on the ap-
pellate court if supported by competent evidence, even if there is
evidence to the contrary; conclusions of law drawn from the find-
ings of fact are, however, reviewable de novo. Humphries v. City
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of Jacksonville, 300 N.C. 186, 265 S.E. 2d 189 (1980); Food Town
Stores v. City of Salisbury, supra.

In the present case, petitioners have stipulated that the
Town complied with all of the procedural requirements of G.S.
160A, Article 4A, Part 2 (Annexation by Cities of Less than 5,000)
in adopting the annexation ordinance. They contend, however,
that the proposed annexation does not meet the requirements of
G.S. 160A-36(b) and (c) with respect to the character of the area to
be annexed, and that the Town’s plan for extending police and
fire protection to the area does not satisfy the requirements of
G.S. 160A-35(3)a.

[11 G.S. 160A-36(b)(1) and (2) provide:

(b) The total area to be annexed must meet the following
standards:

(1) It must be adjacent or contiguous to the municipality’s
boundaries at the time the annexation proceeding is
begun.

(2) At least one-eighth of the aggregate external boundaries
of the area must coincide with the municipal boundaries.

The term “contiguous area” means

any area which, at the time annexation procedures are initiat-
ed, either abuts directly on the municipal boundary or is
separated from the municipal boundary by a street or street
right-of-way, a creek or river, the right-of-way of a railroad or
other public service corporation, lands owned by the munici-
pality or some other political subdivision, or lands owned by
the State of North Carolina.

G.S. 160A-41. The Southside Area Annexation Report and the an-
nexation ordinance both recite that the annexation meets the one-
eighth coincidence requirement of the statute in that the
aggregate external boundary line of the total area to be annexed
is 45,202.85 feet, of which 6,364.9 feet coincide with the existing
Town boundary. Evidence at the hearing disclosed, however, that
the distances contained in the report and ordinance had been in-
correctly calculated by the surveyor employed by the Town. The
actual aggregate external boundary of the total area to be an-
nexed is 39,717.33 feet, of which 5,761.93 feet coincide with the ex-
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isting Town boundary. The error in calculation is of no conse-
quence because the corrected measurements yield a percentage of
coincidence of 14.5%, clearly sufficient to meet the statutory re-
quirement.

Petitioners argue, however, that the method used by the
Town to meet the statutory requirement of coincidence was, in
fact, a “sham and subterfuge” which was actually designed to
evade the statutory standard. They argue that the Town’s real
objective in this annexation proceeding is the annexation of the
“Forestville Area” which contains the industrial and commercial
facilities of the four corporate petitioners and the residences of
the individual petitioners. The “Forestville Area” is contiguous
to the Town’s pre-annexation southern boundary, but coincides
with the Town’s boundary for only 1,429.33 feet, an insufficient
distance to meet the one-eighth coincidence requirement. There-
fore, according to petitioners’ argument, the Town included two
additional areas, neither of which would independently meet the
“urban purposes” requirement of G.S. 160A-36(c), within the pro-
posed annexation area. The first of these areas is a strip of land
40 feet wide and 2,005.08 feet in length comprising the eastern
half of a Seaboard Coastline Railroad right-of-way. This strip is
connected to the northeast corner of the “Forestville Area” and
coincides with the existing Town boundary for 2,005.08 feet, the
western half of the railroad right-of-way having been previously
annexed by the Town. The second area is an undeveloped wedge-
shaped area of land at the northern end of the “railroad strip,”
which adjoins the southern boundary of the Town for a distance
of 2,327.52 feet. It is connected to the “Forestville Area” only by
the ‘“railroad strip.” Together, the areas have sufficient coinci-
dence of boundary with the existing Town boundary to satisfy the
one-eighth requirement of G.S. 160A-36(b)(2). The Town Adminis-
trator and the Town Planner both acknowledged that at least one
of the purposes of including these areas in the area proposed for
annexation was to meet the statutory requirement for coincidence
of boundary.

Petitioners urge that the inclusion of these two areas with
the “Forestville Area” in order to meet the coincidence of bound-
ary requirement is contrary to the intent of the annexation
statutes and is impermissible. Therefore, they contend that the
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superior court erred in finding and concluding that the Town had
complied with G.S. 160A-36(b)2).

Petitioners cite us to cases from other jurisdictions which
disapprove of “gerrymandered” or “shoestring” annexation. See,
e.g., Clarke v. Holt, 218 Ark. 504, 237 S.W. 2d 483 (1951); Ridings
v. Owensboro, 383 S.W. 2d 510 (Ky., 1964); Mount Pleasant v.
Racine, 24 Wis. 2d 41, 127 N.W. 2d 757 (1964). However, those
cases involve the use of narrow corridors of land to connect the
proposed area for annexation to the municipality, resulting in a
lack of contiguity. They are not applicable to the facts before us.
In the present case, each of the three portions included in the
proposed annexation area is contiguous to the existing Town
boundary, and, by using the “railroad strip” as a connector, they
are contiguous to each other. The connection of two portions of an
annexation area through a “30-foot wide umbilical cord” has been
implicitly held sufficient to be considered contiguous pursuant to
G.S. 160A-36(b)(1). See Hawks v. Town of Valdese, 299 N.C. 1, 261
S.E. 2d 90 (1980). Moreover, the entire area proposed for annexa-
tion must be viewed as a whole, rather than as various component
portions into which petitioners have sought to divide it. When so
viewed as an entire area, it is apparent that the Southside area is
contiguous to the boundaries of the Town as they existed at the
commencement of the annexation proceedings and that the re-
quired coincidence of boundaries exists. When these statutory re-
quirements have been satisfied, the intent of the legislature with
respect to the sufficiency of contiguity for annexation has been
achieved. See Humphries v. City of Jacksonville, supra. Petition-
ers have failed to carry their burden to show noncompliance with
G.S. 160A-36(b).

[2] Petitioners next assign error to the superior court’s finding
that the area proposed for annexation complies with the “urban
purposes” requirement contained in G.S. 160A-36(c). That section
provides:

(c) The area to be annexed must be developed for urban
purposes. An area developed for urban purposes is defined as
any area which is so developed that at least sixty percent
(60%) of the total number of lots and tracts in the area at the
time of annexation are used for residential, commercial, in-
dustrial, institutional or governmental purposes, and is sub-
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divided into lots and tracts such that at least sixty percent
(60%) of the total acreage, not counting the acreage used at
the time of annexation for commerecial, industrial, governmen-
tal or institutional purposes, consists of lots and tracts five
acres or less in size.

G.S. 160A-36(c). The “urban purpose” requirement contains two
tests for determining whether an area is suitable for annexation:

(1) the use test—that not less than 60% of the lots and tracts
in the area must be in actual use, other than for agriculture,

and

(2) the subdivision test—not less than 60% of the acreage
which is in residential use, if any, and is vacant must consist
of lots and tracts of five acres or less in size. (Emphasis
original.)

Lithium Corp. v. Bessemer City, 261 N.C. 532, 538, 135 S.E. 2d
574, 579 (1964). Both tests must be met in order to satisfy the re-
quirements of the statute. Id.

The superior court found that the area proposed for annexa-
tion met both tests. With respect to compliance with the “subdivi-
sion test,” the court found:

9. The Court finds that the Town of Wake Forest in
making its computation for acreage use in the proposed an-
nexation area as required by N.C. Gen. Stat. 160A-36(c) ex-
cluded the lots and tracts used for commercial, industrial,
governmental or institutional purposes. The Court finds that
the remaining land after such exclusion is subdivided ipto
lots and tracts such that more than sixty percent (60%) of
the total of the remaining acreage consists of lots and tracts
five acres or less in size.

Petitioners except to the finding, contending that a number of the
lots or tracts excluded as being used for the specified purposes
were not, in fact, used for such purposes.

The area proposed for annexation contains a total of 402.36
acres. The Town calculated that 97.69 acres were used for in-
dustrial, commercial, institutional or governmental purposes, and
that of the remaining acreage, 197.89 acres, or 64.9%, are in lots
or tracts 5 acres or less in size. Citing Southern Railway Co. v.
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Hook, 261 N.C. 517, 135 S.E. 2d 562 (1964), petitioners contend
that portions of tracts owned by B F & F Associates, Huyck Cor-
poration, Neuse Plastic Company, Athey Products Corporation,
and Forestville Baptist Church, classified by the Town as “used”
for the specified purposes, were not in actual use for those pur-
poses. They argue that had these tracts been correctly classified,
the area proposed for annexation would not comply with the “sub-
division test” prescribed by G.S. 160A-36(c). We reject their argu-
ment.

The question of whether land has been properly classified as
to use within the meaning of the annexation statute depends upon
the particular facts of each case. Scovill Mfg. Co. v. Town of
Wake Forest, 58 N.C. App. 15, 293 S.E. 2d 240, disc. rev. denied,
306 N.C. 559, 294 S.E. 2d 371 (1982). Southern Railway Co. v.
Hook, supra, upon which petitioners rely, is factually distinguish-
able. In that case, the tract in question consisted of approximately
14 acres which was located across a highway from the primary in-
dustrial plant of Ideal Industries, Inc. A little more than one acre
was used for employee parking; the balance of the tract had been
graded but was otherwise unimproved and there was no evidence
of its use, directly or indirectly, for industrial purposes. It was
held by Ideal for possible future industrial use. The Court held
that only the portion of the tract used for parking could be
classified as an industrial lot; the remaining acreage was
classified as unused. In the present case, however, the sub-tracts
which petitioners contend should be classified as unused are con-
tiguous to, and actually portions of, larger tracts used for com-
mergial, industrial and institutional purposes.

The standard argued by petitioners in this case would permit
only those specific portions of an industrial, commercial, institu-
tional or governmental tract which are actually under roof or
pavement to be considered as “used” for purposes of annexation.
Such a standard is clearly unreasonable, is beyond the require--
ment of G.S. 160A-36(c), and has been rejected by our Supreme
Court in Food Town Stores v. City of Salisbury, supra. See
Scovill Mfg. Co. v. Town of Wake Forest, supra.

The Town utilized current Wake County tax maps and rec-
ords, land use maps, and personal observations in estimating the
degree of subdivision in the annexation area. These methods have
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been approved as “methods calculated to provide reasonably accu-
rate results” by the General Assembly, see G.S. 160A-42, and by
this Court. Tar Landing Villas v. Town of Atlantic Beach, 64 N.C.
App. 239, 307 S.E. 2d 181 (1983), disc. rev. denied, 310 N.C. 156,
311 S.E. 2d 296 (1984); Scovill Mfg. Co. v. Town of Wake Forest,
supra. We deem it unnecessary to repeat the evidence presented
to the superior court with respect to each of the tracts and sub-
tracts which petitioners contend to have been improperly classi-
fied. Suffice it to say that, with four exceptions, each tract, as
identified by the tax maps and records, contains improvements
used by the industry, business, or institution occupying the land
so that each tract, as a whole, may be said to be in use for the
specified purpose. The four exceptions are lots belonging to the
Wake Forest Fire Department, James T. Hoy, Jr. and wife, Luda
E. Box and Horsecreek Associates. In our view, the evidence is
not sufficient to show that these lots are in use for one of the
specified purposes. However, the improper classification of these
lots, comprised of 6.17 acres, is of no consequence to the validity
of the annexation ordinance because, even if reclassified correctly
as not in use, the “subdivision test” of G.S. 160A-36(c) would still
be satisfied. We hold that there was sufficient competent evi-
dence to support the superior court’s finding that the area pro-
posed for annexation was “developed for urban purposes” as
required by G.S. 160A-36(c).

[3] Petitioners next argue that the Town has failed to meet the
extension of municipal services requirement as found in G.S.
160A-35(3)a, as to police and fire protection services. The statute,
at the time of the annexation proceedings, provided:

A municipality exercising authority under this Part shall
make plans for the extension of services to the area proposed
to be annexed and shall, prior to the public hearing provided
for in G.S. 160A-37, prepare a report setting forth such plans
to provide services to such area. The report shall include:

(3) A statement setting forth the plans of the municipali-
ty for extending to the area to be annexed each
major municipal service performed within the munici-
pality at the time of annexation. Specifically, such
plans shall:

a. Provide for extending police protection, fire pro-
tection, garbage collection and street maintenance
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services to the area to be annexed on the date of
annexation on substantially the same basis and in
the same manner as such services are provided
within the rest of the municipality prior to annexa-
tion. A contract with a rural fire department to
provide fire protection shall be an acceptable
method of providing fire protection. If a water
distribution system is not available in the area to
be annexed, the plans must call for reasonably ef-
fective fire protection services until such time as
waterlines are made available in such area under
existing municipal policies for the extension of
waterlines.

G.S. 160A-35(3)a (1982), as amended by 1983 Sess. Laws, c. 636, s.
16. The purpose of these requirements

is to assure that, in return for the added financial burden of
municipal taxation, the residents receive the benefits of all
the major services available to municipal residents. The
minimum requirements of the statute are that the City pro-
vide information which is necessary to allow the public and
the courts to determine whether the municipality has com-
mitted itself to provide a nondiscriminatory level of service
and to allow a reviewing court to determine after the fact
whether the municipality has timely provided such services.
(Citations omitted.)

In re Annexation Ordinance (Charlotte), 304 N.C. 549, 554, 284
S.E. 2d 470, 474 (1981).

The Southside Area Annexation Report-Services Plan ap-
proved by the Wake Forest Board of Commissioners contained
plans for extending police and fire protection to the area pro-
posed for annexation. With respect to police protection services,
the plan recited that the Town employs thirteen full time police
personnel and will add three officers as a result of annexation.
Additional costs will be paid by the Town’s general fund. Twenty-
four hour patrol protection is provided within the existing Town
limits and will be extended to the area proposed for annexation.
With respect to fire protection services, the plan recites that fire
protection is currently provided to the Town and to the area pro-
posed for annexation by the Wake Forest Volunteer Fire Depart-
ment. The Town has contracted with the department to provide
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fire protection services within the Town limits, so that the annex-
ation area would continue to be served by the volunteer fire
department. The additional costs will be paid from the Town’s
general fund.

Petitioners contend that the addition of three police officers,
whose duties will extend to the existing Town as well as to the
annexation area, will not provide substantially the same service
to the annexed area as is currently provided the Town. However,
they have offered no substantial evidence in support of that con-
tention. On the other hand, the Town’s evidence shows that the
addition of three officers will improve the ratio of police officers
to population from the current ratio of 1:424.2 to an after-annexa-
tion ratio of 1:377.08.

With respect to fire protection, petitioners argue that due to
the location of the fire station, the department will not be able to
respond to the annexed area as quickly as it can respond to a fire
within the existing Town limits. However, the plan indicates that
all of the area proposed for annexation is within a distance of not
less than 0.9 road miles, nor more than 3.1 road miles, from the
fire station. The plan indicates that substantially the same fire
protection service will be provided to the Southside area as is
currently provided to the Town.

We hold that the Town’s plans for providing police and fire
protection services are sufficient to satisfy the requirements of
G.S. 160A-35(3)a. The plans contained (1) information with respect
to the current level of services within the Town, (2) a commitment
to provide substantially the same level of services in the annexa-
tion area, and (3) information as to how the extension of services
will be financed; this information is sufficient to allow the public
and the courts to determine that the Town has committed itself
to provide a nondiscriminatory level of services to the annexed
area and to establish compliance with G.S. 160A-35(3)a. In re An-
nexation Ordinance (Charlotte), supra. These assignments of error
are overruled.

[4] Finally, petitioners contend that the annexation ordinance
contained a condition precedent to its validity, the nonoccurrence
of which renders the ordinance invalid and void. Section 4 of the
ordinance provides:
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That the Board of Commissioners does hereby specifical-
ly find and declare that, on the effective date of annexation
prescribed in Section 1 hereof, the Town of Wake Forest
will have sufficient funds appropriated in the amount of
$698,000.00, to finance the estimated cost of construction
of water and sewer facilities found necessary in the report of
plans for services to extend the basic sewer and water
system of the Town of Wake Forest, into the area to be an-
nexed under this ordinance. The foregoing is contingent upon
the successful approval of a bond referendum in the amount
stated above, which is scheduled for the 13th day of Novem-
ber, 1984.

The bond election referred to in the ordinance was actually held
on 6 November 1984. Although the bond proposal for water exten-
sion costs passed, the bond proposal for sewer extension costs did
not pass. However, a special bond referendum was held on 3
December 1985, resulting in the passage of water and sewer
bonds in the total amount of $800,000.00, sufficient to fund the
water and sewer extensions to the area to be annexed pursuant
to the ordinance. Petitioners contend, however, that passage of
the November 1984 bond referendum was expressly made a condi-
tion precedent to the validity of the ordinance. We disagree.

G.S. 160A-37(e}(3) requires that an annexation ordinance shall
contain:

A specific finding that on the effective date of annexation the
municipality will have funds appropriated in sufficient
amount to finance construction of any water and sewer lines
found necessary in the report required by G.S. 160A-35 to ex-
tend the basic water and/or sewer system of the municipality
into the area to be annexed, or that on the effective date of
annexation the municipality will have authority to issue.
bonds in an amount sufficient to finance such construction. If
authority to issue such bonds must be secured from the elec-
torate of the municipality prior to the effective date of annex-
ation, then the effective date of annexation shall be no earlier
than the day following the statement of the successful result
of the bond election.

Section 4 of the annexation ordinance in the present case was a
specific finding that funds necessary for water and sewer con-
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struction would be available as of the effective date of the or-
dinance. The finding was made contingent upon the passage of
the bond referendum in the necessary amount. However, contrary
to petitioners’ argument, the validity of the ordinance was not
contingent upon the passage of a referendum on the specified
date, but was contingent only upon the Town’s having the neces-
sary funds appropriated as of the effective date of the ordinance.
The ordinance was originally scheduled to take effect on 31
December 1984. However, the petition for review to the superior
court and appeal to this Court have, by operation of law, amended
the ordinance so as to make its effective date the date on which a
final judgment in this case has been certified. G.S. 160A-38(i).
Because a bond referendum has since permitted the Town to raise
the requisite funds before the effective date of the ordinance, the
contingency contained in Section 4 has been satisfied. This assign-
ment of error is overruled.

In summary, we hold that the superior court properly found
and concluded that respondent has complied with all statutory re-
quirements for involuntary annexation by a municipality with a
population of 5,000 or less. Its judgment is

Affirmed.

Judges ARNOLD and GREENE concur.

STATE OF NORTH CAROLINA v. JOHN ANTHONY DAVIS

No. 86105C1202
(Filed 2 June 1987)

1. Property § 4.2— willful damage to real property — water damage to museum —
sufficiency of evidence
Evidence was sufficient to support defendant’s conviction for willful
damage to real property in violation of N.C.G.S. § 14-127 where it would per-
mit the inference that defendant put paper towels in a toilet intending to
create a serious water problem in the N.C. Art Museum, and damage to the
toilet and water damage to the floor of the museum were natural and
foreseeable consequences of clogging the constantly running toilet.
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2. Property § 4.2— damage to article in art museum — insufficiency of evidence of
cause of damage
Evidence was insufficient to support defendant’s conviction for willful
damage to an art object deposited in a museum where the amount of damage
exceeds $50, since there was no evidence as to the condition of the tapestry
allegedly damaged by defendant immediately prior to the date of the offense,
and the mere fact that the tapestry was wet on the date in question was insuf-
ficient to support a finding beyond a reasonable doubt that defendant’s act in
putting paper towels in a toilet caused tideline damage to the tapestry.
N.C.G.S. § 14-398.

3. Criminal Law § 101.2— order permitting jury view—defendant not prejudiced

There was no merit to defendant’s contention that an order permitting a
jury view was fatally defective because it failed to include an instruetion to
the officer escorting the jury that no one was to be allowed to communicate
with the jury, since the order was drafted jointly by the district attorney and
defense counsel, was entered with only a general objection to the jury view
itself, and contained sufficient precautionary language to insure that defend-
ant’s right to an impartial jury was not impaired.

4. Criminal Law § 101.3— method of conducting jury view —defendant not preju-
diced
Defendant was not unduly prejudiced by the conduct of the jury view
because the press was allowed to be present, the members of the press were
introduced to the jury, and jurors were allowed to ask questions.

Chief Judge HEDRICK concurring in the result in part and dissenting in
part.

APPEAL by defendant from Preston, Judge. Judgment en-
tered 22 April 1986 in Superior Court, WAKE County. Heard in
the Court of Appeals 4 May 1987.

Defendant was indicted in case number 856CRS47980 for a vio-
lation of G.S. 14-398, which makes it a Class H felony to “willfully
or maliciously or wantonly write upon, cut, tear, deface, disfigure,
soil, obliterate, break or destroy ... any ... object of art or
curiosity deposited in a . . . museum . . .” where the amount of
damage done exceeds $50.00. Defendant was also indicted, in case
number 85CRS47981, for the misdemeanor of willful and wanton
damage to real property, a violation of G.S. 14-127. The State con-
tended that defendant, a security guard at the North Carolina
Museum of Art, angered by a job demotion, deliberately stopped
up a toilet in the women’s rest room at the museum, causing it to
overflow. According to the State, the water caused damage to
floors and carpets in the museum, as well as leaving a tideline on
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an Eighteenth Century French tapestry stored in the basement of
the museum.

Defendant pleaded not guilty and was tried by a jury. During
the trial the judge, over defendant’s objection, allowed the State’s
motion for a jury view. The local press was allowed to attend the
proceedings held at the museum and individual jurors were al-
lowed to ask questions during the jury view.

Defendant’s motion to dismiss the charges was denied and
defendant was found guilty by the jury of both charges. Judge
Preston consolidated the convictions for judgment and sentenced
defendant to three years’ imprisonment, suspended on condition
of payment of $9,929.65 in restitution to the museum. Defendant
appeals.

Attorney General Lacy H. Thornburg by Assistant Attorney
General Laura E. Crumpler for the State.

James R. Fullwood for defendant-appellant.

PARKER, Judge.

Defendant’s primary contention on this appeal is that the evi-
dence presented by the State was insufficient to convince a ra-
tional trier of fact of defendant’s guilt beyond a reasonable doubt
and that his motion to dismiss the charges against him should,
therefore, have been granted. The well-established test to be ap-
plied in ruling on a defendant’s motion to dismiss is whether the
State has produced substantial evidence of each and every ele-
ment of the offense charged or a lesser included offense, and sub-
stantial evidence that the defendant committed the offense. State
v. Powell, 299 N.C. 95, 261 S.E. 2d 114 (1980). The evidence is to
be viewed in the light most favorable to the State, giving the
State the benefit of every reasonable inference which can be
drawn from the evidence. State v. McNeil, 280 N.C. 159, 185 S.E.
2d 156 (1971).

When so viewed, the evidence presented at trial tended to
show that on the date of the alleged offense, 25 May 1985, defend-
ant was employed as a security guard at the N.C. Museum of Art.
On that date, which was a Saturday, defendant came on duty at
3:30 p.m. The museum was open on Saturday, and was to be
closed on Sunday and Monday for a holiday. At around 3:55 p.m.,
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security guard Jeanette Stewart discovered that a toilet in the
women’s rest room on the entry level was continuously flushing.
The water was just “going around, going down the drain,” and
was not overflowing onto the floor. Ms. Stewart reported the
problem to her supervisor, who told her to periodically check the
toilet to make sure it was not overflowing. She checked several
times during the remainder of her shift and found the toilet was
still flushing but not overflowing. The supervisor decided that, as
the water was not overflowing, the toilet could wait until regular
museumn hours on Tuesday to be repaired. Defendant was in-
formed of the problem with the toilet and of the decision to just
let it run until Tuesday.

At 5:30 p.m., the museum closed. Ms. Stewart went off duty
and security guard Sandra Roberson reported for duty. The mu-
seum building was secured and by 6:20 p.m. defendant and Ms.
Roberson were the only people in the museum. At 7:25 p.m., de-
fendant began a routine patrol of the museum. Ms. Roberson re-
mained at the security desk and followed defendant’s progress
through the museum by monitoring the museum’s sophisticated
alarm system of motion and heat detectors. Defendant radioed
Ms. Roberson from the women's rest room, asked her if she could
hear the water running and commented on the amount of water
being wasted. Ms. Roberson then noticed that it took a longer
time than normal for defendant to get from the women’s room to
the next motion detector. When defendant returned from his
round, he insisted that Ms. Roberson make the following entry in
the log exactly as he dictated it:

While on patrol Officer Davis discovered the water overflow
in the ladies room. It was discussed earlier with Hann, and
he said not to notify engineering staff until Tuesday morning,
Per; Ms. Stewart.

At about 9:35 p.m., Ms. Roberson began her patrol. She heard
a sound like running water and discovered “a whole lot of damn
water coming down” from the balcony on the entry level over-
looking the main gallery. Ms. Roberson called maintenance per-
sonnel who instructed her on how to turn off the water to the
toilet. Museum employees were also called in to help clean up the
water. The water had flowed onto several levels of the museum,
staining ecarpets and shorting electrical outlets, which burned the
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carpets and became inoperative. The water also flowed into a
basement storage room and onto an Eighteenth Century French
tapestry, which was rolled up on the floor. When employees be-
gan to arrive to help clean up, defendant signed out and left the
museum before his shift was over, Defendant was later asked by
his supervisor to fill out a report on the incident. He refused and
was discharged.

A maintenance crew dismantling the toilet for repair dis-
covered that the outflow pipe was blocked by an eight-inch stack
of paper towels. According to the State’s expert witness, the chief
engineer at the museum, this stack of towels was sufficient to
completely block the outflow pipe. The expert testified that the
running toilet flowed at a rate of approximately thirty to sixty
gallons of water per minute and that once the outflow pipe be-
came clogged, the water probably began to overflow the toilet in
a matter of seconds.

Defendant contended at trial that at the time he made his
7:25 p.m. rounds the toilet was overflowing and the floor drain
was handling the water overflow adequately. The chief engineer
testified that if the continuously flushing toilet were overflowing,
the floor drain could not handle the volume of water.

Defendant was charged with violations of G.S. 14-127 and
G.S. 14-398. These statutes read:

§ 14-127. Willful and wanton injury to real property.

If any person shall willfully and wantonly damage, injure
or destroy any real property whatsoever, either of a public
or private nature, he shall be guilty of a misdemeanor and
shall be punished by fine or imprisonment or both, in the
discretion of the court.

§ 14-398. Theft or destruction of property of public librar-
1es, museums, etc.

Any person who shall steal or unlawfully take or detain,
or willfully or maliciously or wantonly write upon, cut, tear,
deface, disfigure, soil, obliterate, break or destroy, or who
shall sell or buy or receive, knowing the same to have been
stolen, any book, document, newspaper, periodical, map,
chart, picture, portrait, engraving, statue, coin, medal, ap-
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paratus, specimen, or other work of literature or object of art
or curiosity deposited in a public library, gallery, museum,
collection, fair or exhibition, or in any department or office of
State or local government, or in a library, gallery, museum,
collection, or exhibition, belonging to any incorporated col-
lege or university, or any incorporated institution devoted to
educational, scientific, literary, artistic, historical or charita-
ble purposes, shall, if the value of the property stolen, de-
tained, sold, bought or received knowing same to have been
stolen, or if the damage done by writing upon, cutting, tear-
ing, defacing, disfiguring, soiling, obliterating, breaking or
destroying any such property, shall not exceed fifty dollars
($50.00), be guilty of a misdemeanor and upon conviction shall
be fined or imprisoned in the discretion of the court. If the
value of the property stolen, detained, sold or received know-
ing same to have been stolen, or the amount of damage done
in any of the ways or manners hereinabove set out, shall ex-
ceed the sum of fifty dollars ($50.00), the person committing
same shall be punished as a Class H felon.

Clearly, these statutes require, as an essential element of the
offenses set forth, a showing that the person charged “willfully”
or “wantonly” caused the damage to real property or an object of
art. The words “willful” and “wanton” have substantially the
same meaning when used in reference to the requisite state of
mind for a violation of a criminal statute. State v. Williams, 284
N.C. 67, 199 S.E. 2d 409 (1973). “Willful” as used in criminal stat-
utes means the wrongful doing of an act without justification or
excuse, or the commission of an act purposely and deliberately in
violation of the law. State v. Arnold, 264 N.C. 348, 141 S.E. 2d 473
(1965), “Willfulness” is a state of mind which is seldom capable of
direct proof, but which must be inferred from the circumstances
of the particular case. Id.

[1] The evidence, when viewed in the light most favorable to the
State, was sufficient to allow the jury to infer that defendant put
the paper towels in the toilet intending to create a serious water
problem. It is not necessary for a person to know that he is
breaking the law for an act to be “willful,” State v. Coal Co., 210
N.C. 742, 188 S.E. 412 (1936). Further, a person is presumed to in-
tend the natural and foreseeable comsequences of his unlawful
acts. State v. Ferguson, 261 N.C. 558, 135 S.E. 2d 626 (1964).
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Damage to the toilet (as an attached fixture, part of the real prop-
erty, see gemerally Annot., 52 A.L.R. 2d 222 (1957)) and water
damage to the floor of the museum were natural and foreseeable
consequences of clogging the constantly-running toilet. Therefore,
we affirm the conviction for willful damage to real property in
violation of G.S. 14-127.

[2] With respect to the conviction for violation of G.S. 14-398,
the evidence was not in our view sufficient to support the neces-
sary finding that defendant’s act was the proximate cause of the
damage to the tapestry. The State presented no evidence as to
the condition of the tapestry immediately before 25 May 1985. A
photograph showing the tapestry without the tideline was ten-
dered into evidence, but no witness testified as to when the
photograph was made. This photograph was an item in the con-
servation file containing information on each art object at the
museum. The photograph does not depict the linen border which
according to the evidence was sewn on in 1978. The most recent
condition report in the file was dated January 1980. Further, the
evidence was uncontradicted that the tapestry was lying on the
floor rolled up in a storage room located directly under the rest
room with the malfunctioning toilet. Other objects stored in this
room did not get wet. The State’s evidence showed that water
ran into the room because the seal around the pipe for the floor
drain in the rest room had not been properly caulked. This crack
permitted water to seep down the outside of the pipe. The record
is devoid of any evidence as to when the tapestry was stored in
this room and when it was last unrolled prior to 25 May 1985. In
our view, considering all the evidence in the light most favorable
to the State, the mere fact that this tapestry was wet on 25 May
1985 is not sufficient to support a finding beyond a reasonable
doubt that defendant’s act in putting the towels in the toilet
caused the tideline damage to the tapestry. Evidence as to the
condition of the tapestry prior to the flooding was necessary to
establish all material elements of the offense. In In re Meaut, 51
N.C. App. 153, 275 S.E. 2d 200 (1981}, respondents were observed
throwing rocks at a carload of motor vehicles on a train; when the
train stopped two vehicles were damaged. This Court per Judge
(now Justice} Whichard stated:

The testimony of the State's witness tended to show that the
train in question was en route from Rocky Mount to Hope
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Mills. The witness testified: “I did not personally inspect the
cars in Rocky Mount. A member of our department told me
that the cars were in good shape when they were in Rocky
Mount.” This testimony was properly stricken, upon respond-
ents’ motion, as hearsay. Without this testimony there was
no evidence before the court as to the condition of the auto-
mobiles prior to their arrival at the locus in quo, and such
evidence was an essential foundation to a permissible infer-
ence that the damage resulted from the acts of respondents
rather than from some other cause.

51 N.C. App. at 155-56, 275 S.E. 2d at 202.

The trial court erred in denying defendant’s motion to dis-
miss the felony charge against him. Our ruling on this issue
makes discussion of defendant’s assignments of error regarding
the proper measure of damage to the tapestry unnecessary as
those contentions relate to the felony only.

Defendant also assigns error to the trial court's order allow-
ing a jury view at the art museum and to the court’s conduct of
the jury view itself. Under G.S. 15A-1229(a), the decision to per-
mit a jury view is vested in the discretion of the trial judge. The
decision will not be disturbed absent an abuse of discretion. See
State v. Wilson, 3813 N.C. 516, 330 S.E. 2d 450 (1985). Defendant
has shown no abuse of discretion by the trial judge in permitting
the view.

[3] Defendant also contends that the order permitting the view
was fatally defective as it failed to include an instruction to the
officer escorting the jury that no one is to be allowed to com-
municate with the jury. See G.S. 15A-1229(a). This contention is
without merit. The order was drafted jointly by the district at-
torney and defense counsel and was entered with only a general
objection to the jury view itself. While not reciting the language
of the statute verbatim, the order did contain sufficient precau-
tionary language to insure that defendant’s right to an impartial
jury was not impaired, including orders that the jury be accom-
panied by two deputies, that the jurors not be allowed to talk
among themselves and that no one be allowed to speak with the
jury. This order was sufficient to comply with the requirements
of G.S. 15A-1229(a) and the assignment of error is overruled.
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{4] Defendant further contends that he was unduly prejudiced
by the conduct of the jury view as the press was allowed to be
present and the members of the press were introduced to the
jury. Criminal trials in North Carolina are open to the press and
the public. N.C. Const. art. I, § 24. Defendant argues that by
allowing the press to attend the jury view and by introducing the
members of the press to the jurors, the trial judge unduly preju-
diced him by emphasizing the highly publicized nature of the trial
and by detracting from the decorum of the proceedings. Although
conditions were less than ideal for court proceedings, the trial
judge kept the press quiet and away from the jury and gave ade-
quate instructions to the jury concerning the publicity surround-
ing the trial.

Finally, defendant contends that by allowing individual jurors
to ask questions at the jury view, the trial court committed preju-
dicial error. We disagree. The jurors were allowed to state their
questions, which were duly recorded by the court reporter. The
questioning was tightly controlled and conducted in such a way as
to fully protect defendant’s right to a fair trial. The trial judge
asked each attorney if there were any objection to the question,
and defense counsel never voiced an objection. Defendant has
failed to demonstrate any prejudice resulting from the manner in
which the jury view was conducted.

In summary, defendant’s conviction in 85CRS47980, willful
damage to an object of art, is vacated. We find no prejudicial er-
ror in defendant’s conviction for willful damage to real property,
and the case is remanded to the Superior Court for entry of judg-
ment on the misdemeanor conviction.

No. 85CRS47980 —reversed.

No. 85CRS47981 —no error.

Remanded for entry of judgment.

Judge EAGLES concurs.

Chief Judge HEDRICK concurs in the result in part and dis-
sents in part.
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Chief Judge HEDRICK concurring in the result in part and dis-
senting in part.

I concur with the majority decision reversing the conviction
in 85CR847980 wherein defendant was convicted of willfully dam-
aging an object of art in violation of G.S. 14-398, but I do not
agree with the majority’s reasoning. I dissent from the majority
decision finding no error in the case wherein defendant was con-
victed in 85CRS47981 of willfully damaging real property in viola-
tion of G.S. 14-127. In this case, I do not agree with the majority’s
reasoning or result.

In my opinion, the majority overlooks the significance of the
word “willful” as used in both statutes. “The word wilful, used in
a statute creating a criminal offense, means something more than
an intention to do a thing. It implies the doing the act purposely
and deliberately, indicating a purpose to do it without authority —
careless whether he has the right or not—in violation of law, and
it is this which makes the criminal intent without which one can-
not be brought within the meaning of a criminal statute.” In re
Adoption of Hoose, 243 N.C. 589, 594, 91 S.E. 2d 555, 558 (1956)
(citation omitted). “Willful” as used in criminal statutes means the
wrongful doing of an act without justification or excuse, or the
commission of an act purposely and deliberately in violation of
law. State v. Brackett, 306 N.C. 138, 291 S.E. 2d 660 (1982).

The evidence in these cases shows nothing more than that
defendant had the “intention to do a thing”; that is, that he in-
tended to put the paper towels in the toilet. While the evidence is
sufficient to raise an inference that defendant put the paper
towels in the toilet “purposely and deliberately” it does not follow
that this act was in violation of law. There is nothing in the
evidence in these cases to show that defendant willfully or wan-
tonly damaged the tapestry or the art museum. Although the jury
could find from the evidence that defendant’s act in putting the
towels into the toilet proximately caused the damage to the art
and the museum, the evidence falls short of showing any willful-
ness to do such damage and thus the record fails to disclose any
criminal intent upon the part of defendant within the meaning of
these criminal statutes.

In State v. Maines, 301 N.C. 669, 273 S.E. 2d 289 (1981), the
defendant was tried and convicted of felonious breaking and en-
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tering and felonious larceny. The defendant had been arrested
after he was seen driving an automobile with the owner and two
other people riding as passengers, wherein was found a blue coat,
one of the items which had been stolen from the property broken
into.

The defendant’s conviction was based on the theory that
since the evidence disclosed that the defendant was the driver of
the vehicle it raised the inference that he was in constructive
possession of recently stolen goods, and since he was in posses-
sion of recently stolen goods, he was the thief. In writing for the
Supreme Court, Justice Huskins said, “We hold this criminal con-
viction cannot stand because it is based on stacked inferences. ‘In-
ference may not be based on inference. Every inference must
stand upon some clear or direct evidence, and not upon some oth-
er inference or presumption.’” Id. at 676, 273 S.E. 2d at 294 (cita-
tion omitted).

The convictions in these cases cannot stand, because they are
based on stacked inferences, the first inference being that defend-
ant willfully put the paper towels in the toilet and the second
inference, stacked on the first, being that defendant thereby
willfully or wantonly damaged the tapestry and the art museum.
There is no direct evidence giving rise to an inference that de-
fendant willfully or wantonly damaged an object of art or real
property.

In its opinion the majority correctly states, “It is not neces-
sary for a person to know that he is breaking the law for an act
to be ‘wilful.” State v. Coal Co., 210 N.C. 742, 188 S.E. 412 (1936).
Further, a person is presumed to intend the natural and foresee-
able consequences of his unlawful acts. State v. Ferguson, 261
N.C. 558, 135 S.E. 2d 626 (1964).” (Emphasis mine.) While the
foregoing statements are legally correct, they have no application
whatsoever in the present cases, because it is not unlawful to put
paper towels into a toilet. The problem in these cases, in my opin-
ion, is simply that the State has failed to offer any evidence of
criminal intent upon the part of defendant to damage the art or
real property. Criminal intent is lacking in these cases because
the State has failed to offer any direct evidence that defendant
willfully damaged the tapestry or the real property. Had the act
of putting the paper towels in the toilet been a criminal act, the



36 COURT OF APPEALS [86

State v. Hicks

criminal intent embodied in the violation of that law would carry
over and provide the criminal intent necessary to show a violation
of the statutes making it a crime to willfully damage an object of
art or real property. It is not a violation of law to put paper
towels in a toilet, even if the intent is to cause the toilet to
overflow. Such an act is or may be fatuous, negligent or wrongful,
making the perpetrator of that act liable in damages proximately
resulting from such act. Damage willfully done to the toilet would
be a violation of G.S. 14-127, but, contrary to the majority’s asser-
tion, there is no evidence in this case that defendant willfully
damaged the toilet by putting paper towels into it. The damage
done resulted not to the toilet, but to the electrical fixtures in the
museum and to the tapestry.

I vote to reverse both cases.

STATE OF NORTH CAROLINA v. LEONARD HICKS

No. 8611S8C1095
(Filed 2 June 1987)

1. Burglary and Unlawful Breakings § 3— breaking and entering alleged —failure
to use the disjunctive —indictment not fatally defective
An indictment which charged defendant with conspiracy “to commit
Breaking, Entering and Larceny” was not fatally defective because it failed to
allege conspiracy to break or enter.

2. Conspiracy § 6— conspiracy to break or enter —conspiracy to commit larceny —
evidence of only one agreement—two convictions improper
Defendant could not be convicted of both conspiracy to break or enter and
conspiracy to commit larceny where there was evidence of only one agreement
and therefore one conspiracy.

3. Criminal Law § 124— verdict sheet—use of “guilty” —defendant not prejudiced

Although the verdict sheet used by the trial court was not preferred and
the use of the words "not guilty” on the verdict sheet is preferred, defendant
was not prejudiced in light of the verdict form itself, the trial court’s instruc-
tions to the jury, and the poll of the jury after it returned its verdict.

APPEAL by defendant from Bowen, Wiley F., Judge. Judg-
ment entered 13 March 1986 in Superior Court, HARNETT County.
Heard in the Court of Appeals 5 March 1987.
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On 3 February 1986, the Harnett County grand jury returned
a two-count true bill against defendant, Leonard Hicks, as follows:

INDICTMENT — CONSPIRACY — 85CRS10299

STATE OF NORTH CAROLINA
HARNETT COUNTY

In The General Court of Justice
Superior Court Division

STATE v. Leonard Hicks

The jurors for the State upon their oath present that on or
about the 20th day of December, 1985, in the county named
above the defendant named above unlawfully, willfully and
feloniously did conspire with Richard Lee Elliott and Timo-
thy Ray to commit the offense of felony Breaking, Entering
and Larceny.

And the jurors for the State upon their oath present that on
or about the 20 day of December, 1985, in the county named
above the defendant named above unlawfully, willfully and
feloniously did conspire with Richard Lee Elliott and Timo-
thy Ray to commit the offense of felony Larceny.

On 11 March 1986, defendant was tried before a jury. The
State presented evidence that tended to show the following:

At 1:30 in the afternoon of 20 December 1985, defendant,
Leonard Hicks, along with Timothy Ray, rode in defendant’s auto-
mobile to the home of Richard Lee Elliott. The trio proceeded -to
drive to the home of Kevin Thomas. Elliott testified that defend-
ant passed by Kevin Thomas’ home, stopped, parked his automo-
bile, and told Ray and Elliott “to go in there and get what we
could get.” Defendant told Ray and Elliott that he would wait for
them down the road. Elliott further testified that he and Ray pro-
ceeded to Kevin Thomas’ house and knocked on the door, that
they did not receive an answer, and that they went to the back
door where they were met by Kevin Thomas.

Kevin Thomas testified that while home sick on the afternoon
of 20 December 1985, he heard his dogs barking at something in
his yard. He looked out the window to see what they were bark-
ing at and saw them take off chasing after a maroon Trans Am
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automobile going down the road. After five or six minutes he saw
two black males come down the edge of the woods toward his
house, pass through his barking dogs, walk right up to his front
door, and began pounding on the door. Thomas went to the rear
of his home to get a twelve-gauge shotgun. Thomas saw that the
two men had come from his front door to a deck at the back of his
home where there is a sliding-glass door. Thomas confronted the
men. One man, whom Thomas later identified as being Timothy
Ray, stated that he was looking for gas for his car. Thomas told
Ray there was no gas on his back porch and to back away from
the sliding-glass door. Thomas telephoned the sheriff's office.

Elliott testified that he and Ray went down the road to wait
for defendant. Two patrol cars arrived on the scene while Ray
and Elliott were waiting for defendant. Ray and Elliott were
questioned and were being transported to the sheriff's depart-
ment when Elliott observed defendant driving back to the place
where defendant had let them out of the automobile. The officers
stopped defendant’s automobile and instructed him to follow them
to the sheriff’s department. A deputy sheriff testified that defend-
ant was driving a maroon Pontiac sports car.

Defendant’s evidence tended to show the following: Defend-
ant, testifying in his behalf, denied that on 20 December 1985, he
had been with, or conspired with, Timothy Ray and Richard Lee
Elliott. Defendant testified that when he was stopped by sheriff’s
deputies on 20 December 1985, he was driving a candy-apple red
Firebird automobile, and that he was on his way home after hav-
ing gone to Bruce West’s shop located near Thomas’ house. It was
also defendant’s testimony that Bruce West was not in when de-
fendant went to Bruce West’s shop. Timothy Ray testified that
defendant did not conspire with him and Elliott and that defend-
ant did not transport them to Thomas’ home.

The jury found defendant guilty of count one, felonious con-
spiracy to commit felonious breaking and entering, and guilty of
count two, felonious conspiracy to commit felonious larceny. The
trial court sentenced defendant to three years imprisonment for
felonious conspiracy to commit breaking and entering, and for
felonious conspiracy to commit larceny, the trial court sentenced
defendant to two years imprisonment to begin at the expiration
of the sentence imposed on count one. Defendant appeals.
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Attorney General Lacy H. Thornburg, by Special Deputy At-
torney General James B. Richmond, for the State.

Appellate Defender Malcolm Ray Hunter, Jr., by Assistant
Appellate Defender, Daniel R. Pollitt, for defendant.

JOHNSON, Judge.
I

[11 Defendant, by his first Assignment of Error, argues that the
allegations contained in the indictment returned against him were
fatally insufficient to charge the alleged offenses. We disagree.

G.S. 15A-924(a)(5), prescribes the requirements for a criminal
indictment, in pertinent part, as follows:

(a) A criminal pleading must contain:

(5) A plain and concise factual statement in each count which,
without allegations of an evidentiary nature, asserts facts
supporting every element of a criminal offense and the de-
fendant’s commission thereof with sufficient precision clearly
to apprise the defendant or defendants of the conduet which
is the subject of the accusation.

G.S. 15-153 provides the following:
sec. 153. Bill or warrant not quashed for informality.

Every criminal proceeding by warrant, indictment, informa-
tion, or impeachment is sufficient in form for all intents and
purposes if it expresses the charge against the defendant in a
plain, intelligible, and explicit manner; and the same shall not
be quashed, nor the judgment thereon stayed, by reason of
any informality or refinement, if in the bill of proceeding, suf-
ficient matter appears to enable the court to proceed to judg-
ment.

The purpose of an indictment “is (1) to give the defendant
notice of the charge against him to the end that he may prepare
his defense and to be in a position to plead former acquittal or
former conviction in the event he is again brought to trial for the
same offense; [and] (2) to enable the court to know what judgment
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to pronounce in case of conviction.” E.g., State v. Burton, 243 N.C.
277, 278, 90 S.E. 2d 390, 391 (1955). Bearing these principles in
mind we turn to the sufficiency of the allegations of the indict-
ment before us.

The indictment in the case sub judice charged defendant with
two counts of conspiracy. “A criminal conspiracy is an agreement
by two or more persons to perform an unlawful act or to perform
a lawful act in an unlawful manner.” State v. Rozier, 69 N.C. App.
38, 49, 316 S.E. 2d 893, 900 (1984). Defendant’s challenge to the
sufficiency of the true bill returned against him is that “the first
count of the indictment is fatally defective because it does not
allege the essential elements of the alleged conspiracy.” Defend-
ant argues that the allegation he conspired “to commit felony
Breaking, Entering and Larceny” is fatally deficient because the
operative language of G.S. 14-54(a) is worded differently, to wit:
“breaking or entering.” However, defendant’s argument fails for
an indictment which avers facts which constitute every element
of an offense does not have to be couched in the language of the
statute. State v. Anderson, 259 N.C. 499, 130 S.E. 2d 857 (1963).
Moreover, the mere omission of the word “or” could hardly have
affected defendant’s notice of the crime charged, or his ability to
prepare his defense. The deviation from the statutory language, if
anything, would have to be construed as in defendant’s favor
since it was alleged that he conspired to “break, [and] enter” as
opposed to “break or enter.” The indictment returned against
defendant alleges that defendant entered into an agreement with
two or more persons to commit, on 20 December 1985, the unlaw-
ful act of breaking and entering to commit larceny. We deem that
the foregoing are sufficient allegations to meet the requirements
of G.S. 15A-924(a)5).

II

[2] Defendant also argues that one of his two conspiracy convic-
tions must be vacated because there was evidence of only one
agreement. After careful consideration, we agree.

The applicable principles which we must rely upon to decide
the question before us were summarized by this Court as follows:

It is well established that the gist of the crime of conspiracy
is the agreement itself, not the commission of the substantive
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crime. See e.g., State v. Looney, 294 N.C. 1, 240 S.E. 2d 612
(1978); see also Braverman v. United States, 317 U.S. 49, 87
L.Ed. 23, 63 S.Ct. 99 (1942). It is also clear that where a se-
ries of agreements or acts constitute a single conspiracy, a
defendant cannot be subjected to multiple indictments con-
sistently with the constitutional guarantee against double
jeopardy. United States v. Kissel, 218 U.S. 601, 54 L.Ed.
1168, 31 S.Ct. 124 (1910). Defining the scope of a conspiracy or
conspiracies remains a thorny problem for the courts. This
Court has affirmed multiple conspiracy convictions arising
from multiple substantive narcotics offenses involving a sin-
gle amount of drugs found on a single occasion, State v. San-
derson, 60 N.C. App. 604, 300 S.E. 2d 9, disc. rev. denied, 308
N.C. 679, 304 S.E. 2d 759 (1983), apparently on the theory
that each conspiracy involved separate elements of proof and
represented a separate agreement. However, under North
Carolina law multiple overt acts arising from a single agree-
ment do not permit prosecutions for multiple conspiracies.
State v. Brewer, 258 N.C. 533, 129 S.E. 2d 262 (1963), appeal
dismissed, 375 U.S. 9, 84 S.Ct. 72, 11 L.Ed. 2d 40 (1963) (per
curiam). There is no simple test for determining whether
single or multiple conspiracies are involved: the essential
question is the nature of the agreement or agreements, Brav-
erman v. United States, supra, but factors such as time inter-
vals, participants, objectives, and number of meetings all
must be considered.

State v. Rozier, 69 N.C. App. 38, 52, 316 S.E. 2d 893, 902 (em-
phasis in original), cert. denied, 312 N.C. 88, 321 S.E. 2d 907 (1984).
This Court, in Rozier, supra, further stated “that the State, hav-
ing elected to charge separate conspiracies, must prove not only
the existence of at least two agreements but also that they were
separate.” Id. at 53, 316 S.E. 2d at 902.

The evidence in the case sub judice only established the ex-
istence of one agreement and only one conspiracy, to wit: that
defendant conspired with Richard Lee Elliott and Timothy Ray to
break into Thomas’ house to steal property from within. Testi-
mony by defendant’s co-conspirators was that at 1:30 p.m. on 20
December 1985, defendant drove his red Trans Am automobile to
Richard EHiott’s home. Accompanying defendant was Timothy
Ray. Richard Elliott testified that he entered defendant’s automo-
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bile and defendant drove the trio to a house located at Route 1,
Bunn Level. Richard Elliott testified that upon their arrival “he
[defendant] passed by the house and in a little ways he let us off
and told us to go in there and get what we could get.” Richard
Elliott further testified that “[h]e [defendant} told us to get what
we could get and put it in pillowcases and he would come back in
fifteen minutes to pick us up.” The whole objective of the agree-
ment was to break into the house and “get what [they] could get.”
The agreement was entered into during one meeting with very
little said and with one objective in mind. There was no evidence
of two separate agreements or of any other meetings between the
participants.

The State, in its brief, argues that “[flelony breaking or
entering as defined in G.S. 14-54(a) and felony larceny as defined
in G.S. 14-72 are separate crimes, and conviction of either does
not bar prosecution for the other even though the crimes arise
out of the same transaction.” However, the point missed by this
argument is that the two convictions defendant appeals from are
for two agreements to commit the substantive underlying of-
fenses, not for the commission of offenses in violation of G.S.
14-52(a) and G.S. 14-72. We cannot allow both convictions to stand
when there was evidence of only one agreement. Rozier, supra.
Therefore, we vacate the judgment imposing a two year sentence
for the conviction of defendant for the second count of the indict-
ment charging him with conspiracy to commit felonious larceny.
To rule otherwise would offend double jeopardy principles. Roz-
ter, supra.

II1

[3] By his final Assignment of Error defendant argues that he
“is entitled to a new trial because the trial court failed to submit
the verdict of not guilty to the jury in the verdict form, thereby
improperly expressing its opinion and coercing the jury into re-
turning a guilty verdict.” After extensively reviewing the verdict
form in question, the trial court’s instructions to the jury and the
poll of the jury after it returned its verdict, we find no prejudicial
error.

G.S. 15A-1237 requires that the jury’s verdict be in writing.
The verdict form submitted to the jury with the answer returned
by the jury is as follows:
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VERDICT — N0. 85CRS10299

We, the Jury, by unanimous verdict, find the defendant Leon-
ard Hicks:

(1) Guilty of felonious conspiracy to commit felonious Break-
ing and Entering.

Answer:

{2) Guilty of felonious Conspiracy to commit felonious Lar-
ceny.

Answer:

(Exceptions omitted.) The trial court, in its instructions to the
jury, assiduously instructed the jury on its duty to return ver-
dicts of “not guilty” if the jury had a reasonable doubt as to de-
fendant’s guilt. With respect to the verdict sheet, the trial court
specifically instructed the jury as follows:

When all twelve members of the jury agree on a verdict,
your foreperson should record your wverdict on the verdict
sheet. There are two counts and the foreperson should write
m ‘gquilty’ or ‘not guilty’ where the word ‘answer’ is, and
there is a line drawn there.

(Emphasis supplied.)

The trial court’s final mandate to the jury specifically in-
structs the jury with respect to the permissible verdicts that it
could return. Moreover, the trial court specifically instructed the
jury on how to enter the verdict on the sheet supplied to them by
the trial court. When the jury was polled each juror answered
that the verdict returned by the foreperson was his or her ver-
dict and that each still assented thereto. Accordingly, although
the verdict sheet utilized by the trial court is not preferred and
the use of “not guilty” on the verdict sheet is preferred we con-
clude that there is no reasonable possibility that the outcome
would have differed if the jury verdict sheet had been worded dif-
ferently. See G.S. 15A-1443.
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Case No. 1—85CRS10299; affirmed.
Case No. 2—85CRS10299; judgment vacated.

Judges EAGLES and ORR concur.

HOWARD N. ROBINSON, JR. v. NORTH CAROLINA FARM BUREAU IN-
SURANCE COMPANY

No. 86275C334
(Filed 2 June 1987)

Insurance § 136— fire insurance —refusal of insurer to pay—eventual payment no
bar to punitive damages
An insurer's eventual payment of a claim is no bar to punitive damages if
its earlier denial meets the requirements of tortious conduct accompanied by
aggravating circumstances. Evidence that defendant’s agent viewed plaintiff’s
building as a total loss immediately after the fire and indicated prompt pay-
ment of the full claim, that defendant delayed payment because plaintiff hired
a property loss consultant, that defendant instructed a building contractor to
produce a low estimate to do the repairs, and that defendant did not pay the
$100,000 claim until seven months after the fire when an umpire set the loss at
$170,000 was sufficient to establish a tortious bad faith refusal to settle in a
timely manner, and evidence of defendant’s instructions to the contractor to
lower his estimate met the requirement of the accompanying aggravated con-
duct. N.C.G.S. § 58-54.4(11).

APPEAL by plaintiff from Burroughs, Judge. Judgment en-
tered 12 February 1986 in Superior Court, GASTON County. Heard
in the Court of Appeals 28 August 1986.

Whitesides, Robinson, Blue & Wilson by Henry M. White-
sides for plaintiff appellant.

Caudle & Spears by Lloyd C. Caudle and Harold C. Spears
Sfor defendant appellee.

COZORT, Judge.

In this case, plaintiff restaurant owner is the insured under a
multi-peril policy issued by the defendant insurance company. Af-
ter the restaurant was seriously damaged by fire, plaintiff filed
proof of loss claims requesting payment of the full $100,000.00 pol-
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icy limit on the loss of the building and payment of the full
$125,000.00 policy limit on the loss of the building’s contents. The
defendant paid the $125,000.00 on the contents claim within the
time specified in the policy. The defendant denied that the build-
ing was damaged in excess of $100,000.00, offering instead to pay
plaintiff $88,451.00. The plaintiff exercised his option under the
policy to have the claim reviewed by appraisers and an umpire.
After the report of the umpire was received, defendant paid the
$100,000.00 building loss claim within the time specified by the
policy. Defendant’s payment of $100,000.00 was made seven
months after the fire, five months after the plaintiff's initial sub-
mission of its proof of loss claims. Plaintiff filed this action, alleg-
ing, inter alia, that defendant’s delay in paying the building claim
was unreasonable and done in bad faith. He requested damages
for loss of business, the loss of the use of the money, and punitive
damages. The trial court granted defendant’s motion for partial
summary judgment, dismissing the claim for punitive damages.
We vacate, finding that the plaintiff has alleged a claim for tor-
tious bad faith refusal to pay, and further finding that there is a
factual dispute as to whether the delay in payment was in fact
motivated by bad faith. A more detailed recitation of pertinent
facts follows.

Certain facts are not in dispute: The restaurant owned by
plaintiff was extensively damaged by fire on 21 October 1981. The
restaurant and its contents were covered by a Special Multi-Peril
Policy issued by defendant, with stated limits of $100,000.00 for
damage to the building and $125,000.00 for damage to the person-
al property contents. On or about 14 December 1981 defendant
received from Reynolds & Sons Construction Co., a Charlotte
General Contractor, a one-page written estimate stating that
Reynolds could rebuild the restaurant for $88,451.00. On or about
18 December 1984 plaintiff filed with defendant two proof of loss
claims, one claiming building damages of $170,350.00, in excess of
the face value ($100,000.00) of the policy, and one claiming damage
to contents of $185,260.23, in excess of the face value ($125,000.00)
of the policy. On or about 18 January 1982, Reynolds submitted to
defendant a second written estimate, in slightly more detail,
which quoted the same price, $88,451.00, to repair the restaurant.
On 27 January 1982, plaintiff's attorney received from the Charles
P. Beam Company, Inc., a local contractor, a six-page letter which
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concluded that Reynolds could not repair the building for
$88,451.00. The Beam letter estimated the cost of repair to
be $111,131.00. On 8 February 1982, defendant paid to plaintiff
$125,000.00 on the contents claim. Defendant offered plaintiff
$88,451.00 on the building loss. Plaintiff did not accept defendant’s
offer and named a local architect as an appraiser, in accordance
with provisions of the policy. The defendant named Reynolds as
its appraiser; and on 26 April 1982, the two appraisers, being un-
able to agree, selected an umpire who would set the loss, again in
accordance with the provisions of the policy. On 28 April 1982, the
umpire set the loss of the building at $170,000.00. On 17 May
1982, defendant paid plaintiff $100,000.00 for the building, the full
amount of the policy.

The forecast of the evidence presented by depositions taken
by the parties shows other facts to be in dispute. By way of
deposition testimony, evidence for the plaintiff tends to show the
following:

Plaintiff Howard N. Robinson, Jr., the owner of the restau-
rant, testified that Wayne Stanley, the defendant’s field claims
adjuster, came to the site of the fire on 21 October 1981, exam-
ined the damages, and told plaintiff there would be no problem in
getting the money to rebuild the building. Stanley indicated de-
fendant would pay the full claim. When Reynolds came out to look
at the fire damage a few days later, Reynolds told plaintiff that it
would take considerably more than $100,000.00 to repair the
building. Shortly after the fire occurred, plaintiff hired the Bald-
win Company, Property Loss Consultants, to help prepare the
proof of loss documents for the insurance claims. In December of
1981, plaintiff spoke on the telephone to Ed Guffy, an agent with
defendant, about his claim being paid. Guffy told plaintiff that
Dewey Ellis, Claims Supervisor with the defendant, was upset
that plaintiff had hired Baldwin, and that defendant would review
the claim “to work it down as close as they could.” Reynolds came
back to look at the building a second time. Reynolds told plaintiff
the defendant wanted Reynolds to review his estimate and cut it
every way he could to lower his estimate.

Johnny Reuben Sellers, who worked for plaintiff Robinson
when the fire occurred, testified that he was with plaintiff when
Reynolds came to look at the restaurant. According to Sellers,
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Reynolds said, “The insurance company had called him to come
back to relook the thing over, and [Reynolds] made the statement
that he was certain that everything was a total loss; and the in-
surance company had called him back to look things over to get
him to figure everything as close as he could and to get the price
of what he gave down a considerable amount . . . .” Sellers was
also present when Stanley talked to plaintiff shortly after the
fire. He heard Stanley say “it was very apparent it was a total
loss, and that [plaintiff] would have his money in two or three
days . . . .” Sellers was also with plaintiff when plaintiff spoke to
Guffy on the phone about his claim. Plaintiff was using a speaker
phone which allowed Sellers to hear the conversation. Sellers
heard Guffy tell plaintiff that plaintiff was responsible for the
delay by bringing in the Baldwin Company. According to Sellers,
Guffy said, “We could have had this thing settled had you not
brought them into the picture.”

William Wesley Baldwin, the owner of the Baldwin Company,
testified that Stanley told him on or about 17 December 1981 that
the defendant would not pay the total amount on the building.
Baldwin had one of his employees, Ben Skinner, working on the
restaurant claim. Skinner went with Reynolds on 12 January
1982, to go over the damages at the restaurant. Baldwin wanted
Skinner to go over the $88,451.00 estimate with Reynolds because
that estimate was not specific enough to ascertain what work
would be done. In Baldwin’s opinion, the Reynolds estimate was
ludicrous. It was not a quality piece of workmanship because it
did not specify what work needed to be done. The estimate sub-
mitted by Reynolds would not be sufficient to settle a claim with
any insurance company. In Baldwin’s opinion, the amount estimat-
ed by Beam, $111,000.00, would not have been adequate to repair
the restaurant.

The evidence forecast by defendant through depositions dis-
putes that forecast by plaintiff in several respects. Wayne Stan-
ley, the field claimsman or adjuster for defendant, testified that
he never told plaintiff that the defendant would pay the full
$100,000.00 on the building. Stanley denied telling Reynolds to
bring back a low estimate to repair the restaurant.

Dewey Ellis, a claims supervisor with defendant, testified

that he was responsible for the final approval of claims made to
defendant. He had asked Reynolds to revise his estimate to “have
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it broken down a little more to what it would take to put it back
just like it was before the fire happened.” Reynolds assured him
that the building could be repaired for the amount in his estimate.

Earl H. Reynolds, Sr., the president of Reynolds & Sons Con-
struction Co., testified that he suggested to plaintiff tearing down
the entire structure in order to get the floor on one level; addi-
tions to the building had caused it to have floors on different lev-
els. His inspection of the building showed that about one-third of
the building had only smoke damage. He estimated the loss of the
building as a 70% loss. The estimate he gave to defendant on this
building was the way he normally gave estimates, without a
breakdown. The defendant told him to go back and redo the esti-
mate, to make it more specific. Reynolds denied ever saying to
anyone that the defendant sent him back to get a lower estimate.
His intention was to make a bid which would get him the job and
allow him to make a profit. He did not know how much insurance
was involved. He could have rebuilt the building for the bid he
submitted ($88,451.00).

The plaintiff's sole argument on appeal is that the trial court
erred in granting summary judgment on the punitive damages
claim because there was a genuine issue of material fact concern-
ing whether the defendant’s conduct constituted a bad faith refus-
al to settle a valid insurance claim.

On a motion for summary judgment, the question before
the Court is whether the pleadings, discovery documents and
affidavits, viewed in the light most favorable to the non-mov-
ant, support a finding that there is no genuine issue as to any
material fact and that the moving party is entitled to judg-
ment as a matter of law. G.S. 1A-1, Rule 56(c). (Citations omit-
ted.)

* * * *

The moving party must show the lack of a genuine issue
of material fact and that it is entitled to judgment as a mat-
ter of law, either by demonstrating the non-existence of an
essential element of each claim or by presenting a defense to
plaintiff’s claims as a matter of law. (Citations omitted.) If the
material before the court at the summary judgment hearing
would require a directed verdict for defendant at trial, de-
fendant is entitled to summary judgment.
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Frendlick v. Vaughan's Foods, 64 N.C. App. 332, 334-35, 307 S.E.
2d 412, 414 (1983).

Plaintiff contends that defendant had a duty to deal in good
faith; and, if it did not do so, it is not absolved from punitive
damages because it later performed as it should. Plaintiff argues
that eventual payment of the claim is no bar to punitive damages
if its earlier denial met the requirements of tortious conduct ac-
companied by aggravating circumstances. Defendant counters
that there can be no tortious conduct when the defendant paid its
policy limits within the time frame of the policy. The defendant
argues that a claim for bad faith refusal to settle cannot exist
where coverage is not denied, settiement is not refused, and the
policy limits are timely paid.

We agree with the plaintiff's argument, and we hold the
court erred in granting summary judgment on the punitive dam-
ages claim. In Dailey v. Integon Ins. Co., 75 N.C. App. 387, 331
S.E. 2d 148, disc. rev. denied, 314 N.C. 664, 336 S.E. 2d 399 (1985),
we considered what evidence is sufficient to support a claim for
tortious, bad faith refusal to settle a claim when the refusal to
settle is also a breach of contract. In reviewing recent cases, we
stated the following:

“[Wihen there is an identifiable tort even though the tort also
constitutes, or accompanies, a breach of contract, the tort
may itself give rise to a claim for punitive damages.” . . .
“Even when sufficient facts are alleged to make out an iden-
tifiable tort, however, the tortious conduct must be accom-
panied by or partake of some element of aggravation before
punitive damages will be allowed.” [Newton v. Standard Fire
Insurance Co., 291 N.C. 105, 111-12, 229 S.E. 2d 297, 301
(1976).] In the sense used here, aggravated conduct has long
been defined to include “fraud, malice, gross negligence, in-
sult, . . . wilfully, or under circumstances of rudeness or op-
pression, or in a manner which evinces a reckless and wanton
disregard of the plaintiff's rights.” Baker v. Winslow, 184
N.C. 1, 5, 113 S.E. 570, 572 (1922).

Id. at 394, 331 S.E. 2d at 153-54.

We find nothing in the case law which requires that the tor-
tious conduct be accompanied by a breach of the contract, even



50 COURT OF APPEALS (86

Robinson v. N.C. Farm Bureau Ins. Co.

though most, if not all, of the cases have as a factual background
the insurance company’s refusal to pay. We do not believe an ac-
tion for punitive damages from tortious conduct is precluded
when the company eventually pays, if bad faith delay and aggra-
vating conduct is present. An insurance company is expected to
deal fairly and in good faith with its policyholders. The North
Carolina General Assembly has acknowledged that principle by
its adoption of N.C.G.S. § 58-54.4. Under N.C.G.S. § 58-54.4(11), the
law defines the following acts as unfair and deceptive acts or
practices, if committed or performed with such frequency as to in-
dicate a general business practice:

e. Failing to affirm or deny coverage of claims within a
reasonable time after proof-of-loss statements have
been completed;

f. Not attempting in good faith to effectuate prompt,
fair and equitable settlements of claims in which lia-
bility has become reasonably clear;

* * * *

h. Attempting to settle a claim for less than the amount
to which a reasonable man would have believed he
was entitled . . . .

Considering the forecast of evidence in the light most favora-
ble to the plaintiff, as we are required to do on defendant’s mo-
tion for summary judgment, we find that the defendant’s agent
viewed the building as a total loss immediately after the fire and
indicated prompt payment of the full claim ($100,000.00). The de-
fendant delayed payment because the plaintiff hired a property
loss consultant, and the defendant further instructed a building
contractor to produce a low estimate to do the repairs. The de-
fendant did not pay the $100,000.00 until seven months after the
fire, when the umpire set the loss at $170,000.00. This evidence is
sufficient to establish a tortious bad faith refusal to settle in a
timely manner. The evidence of the defendant’s instructions to
the contractor to lower his estimate meets the requirement of the
accompanying aggravated conduct. The defendant’s evidence to
the contrary is not to be considered for summary judgment pur-
poses. That evidence is to be considered by the jury. The evi-
dence forecast by the plaintiff would be sufficient for the jury to
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infer that the defendant should have paid the full claim promptly
because it had no basis upon which to deny it, that the refusal
was in bad faith, and that the defendant’s actions were designed
solely to force the plaintiff to go through the independent apprais-
al process to receive the full claim.

In finding that the defendant was not entitled to summary
judgment in this case, we are not establishing a rule that an in-
surance company is liable for punitive damages in every case
wherein the value of the damages is disputed and the claimant ul-
timately wins in the independent appraisal process. But where, as
here, the claimant forecasts evidence that the company's delay
has no good faith basis in fact and is accompanied by aggravated
conduct, the claimant is entitled to take his case of punitive dam-
ages to the jury.

The order granting summary judgment for defendant is va-
cated and the cause remanded for further proceedings.

Vacated and remanded.

Judges BECTON and JOHNSON concur.

PROGRESSIVE SALES, INC. aNpD LEASING ASSOCIATES, INC. (DEBTORS-IN-
POSSESSION UNDER THE JURISDICTION OF THE UNITED STATES DISTRICT COURT—
BANKRUPTCY DIVISION — MIDDLE DISTRICT OF NORTH CAROLINA) v. WILLIAMS,
WILLEFORD, BOGER, GRADY & DAVIS, A NORTH CAROLINA LAW PARTNER-
SHIP CONSISTING OF JoHN HugH WiLLIaMS, JOHN R. BOGER, JR., SAMUEL F.
Davis, Jr., BRICE J. WILLEFORD, JR., THOMAS M. GRADY & M. SLATE TUTTLE,
Jr., AND WILLIAMS, BOGER, GRADY, DAVIS & TUTTLE, P.A. (A NORTH
CAROLINA PROFESSIONAL CORPORATION), AND DAN ALAN BOONE

No. 86198C1008
(Filed 2 June 1987)

Attorneys at Law § 5.1— malpractice —no evidence of applicable standard of care
for attorneys in same or similar community
The trial court in an action for legal malpractice properly found that plain-
tiffs failed to put on any evidence of the applicable standard of care for at-
torneys in the same or similar community, and the court therefore did not err
in allowing defendants’ motion for involuntary dismissal with prejudice.
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APPEAL by plaintiffs from Davis, James C., Judge. Order
entered 28 April 1986 in Superior Court, CABARRUS County.
Heard in the Court of Appeals 10 March 1987.

This is a legal malpractice action wherein plaintiffs alleged
acts of negligence by defendant attorney, imputed to defendant
law firm to wit; defendant attorney improperly filed Uniform
Commercial Code (U.C.C.) financing statements evidencing plain-
tiffs’ security interest in certain equipment. The trial court, after
hearing plaintiffs’ evidence, granted defendants’ motion for in-
voluntary dismissal under Rule 41(b), N.C. Rules Civ. P. Plaintiffs
appeal from this Order.

Progressive Sales, Inc. (Progressive), sold and distributed
printing equipment and related goods. Defendant law firm was re-
tained by Progressive in 1981 and 1982 to represent the company
upon request in commercial transactions. Defendant Dan Alan
Boone, admitted to the North Carolina Bar in 1980, was employed
as an associate in defendant law firm from 1980 until August
1982.

On 3 July 1981, Jim Pate, Progressive’s president and sole
shareholder, delivered to Boone at the law firm’s Kannapolis,
North Carolina office one original U.C.C. financing statement.
This financing statement, prepared by Pate, listed Progressive as
the secured party and Bason Associates, Inc. (Bason Associates),
of Graham, North Carolina, as debtor. Tom Bason signed for debt-
or, Bason Associates, as president. The financing statement
covered several pieces of printing equipment as collateral. Pro-
gressive sold the equipment to Bason Associates on 26 June 1981
pursuant to a financing agreement. Pate requested that Boone file
the financing statement in order to perfect Progressive’s pur-
chase money security interest in the equipment. Boone told Pate
that a second U.C.C. financing statement had to be filed with the
Register of Deeds in Alamance County where, according to Pate,
Bason Associates had its only place of business. When asked by
plaintiffs’ counsel at trial why he did not file a carbon copy or
photocopy of the original financing statement with the Alamance
County Register of Deeds, Boone said that Pate assured him that
Bason would sign another original. Pate did not deliver to Boone
a security agreement evidencing the conditional sale upon which
the financing statement was based. Despite repeated requests



N.C.App)] COURT OF APPEALS 53

Progressive Sales, Inc. v. Williams, Willeford, Boger, Grady & Davis

from Boone and the law firm, Pate never delivered such security
agreement.

On the same day he received it, 3 July 1981, Boone mailed
the financing statement to the North Carolina Secretary of State
for filing. The financing statement was filed there on 7 July 1981.
Boone wrote to Bason on 6 July 1981 enclosing a second financ-
ing statement covering the same equipment as the first financing
statement, and requesting Bason to sign and return the second
statement. Bason never responded to Boone's letter. Boone con-
tacted Pate several times regarding the need for Bason to sign
the second financing statement. A second financing statement
was eventually filed on 4 November 1981 with the Alamance
County Register of Deeds.

On 26 September 1981, plaintiff Leasing Associates, Inc.
(Leasing), was formed with Pate as president and sole sharehold-
er. Boone prepared the articles of incorporation and conducted
the initial directors meeting. Neither Boone nor defendant law
firm performed any other legal services for Leasing until January
of 1982.

In early November of 1981, Leasing, with a loan from Pied-
mont Bank and Trust Company, paid Progressive in full the
amount owed to it by Bason Associates for the equipment Pro-
gressive sold to Bason Associates on 26 July 1981, the same
equipment covered by the financing statements. Defendants did
not represent either Progressive or Leasing in this transaction.
On 16 November 1981, Leasing leased this same equipment back
to Bason Associates. Defendants did not represent Leasing in this
transaction either. The record does not reflect that defendants
were aware of the transactions between Leasing and Progressive
or between Leasing and Bason Associates.

Prior to the lease of 16 November 1981, and unknown to any
of the parties, Bason Associates borrowed a sum of money from
the Bank of Alamance and pledged as security for the loan all the
equipment it had purchased from Progressive, the same equip-
ment covered by the financing statements filed by Boone on be-
half of Progressive. The Bank of Alamance, prior to the filing of
Progressive's second financing statement with the Alamance
County Register of Deeds, duly filed financing statements cover-
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ing the equipment with both the Secretary of State and the Ala-
mance County Register of Deeds.

In December of 1981, Bason Associates defaulted on its pay-
ments to Leasing under the lease. From January until August of
1982, Boone was engaged periodically by Leasing to attempt col-
lection from Bason Associates, including the institution of actions
against Bason Associates to collect on the lease. In August of
1982, Boone left defendant law firm’s employment and took a posi-
tion with another employer.

On 12 July 1982, Bank of Alamance filed an action against, in-
ter alia, Bason Associates, Progressive and Leasing for damages
and to establish the priority of its lien. On 28 September 1982, the
Alamance County Superior Court entered an Order adjudging
Bank of Alamance as the first priority lien holder of all of Bason
Associate’s property, including the equipment leased from Leas-
ing. In 1983, plaintiffs Progressive and Leasing filed voluntary
bankruptcy proceedings, and are now being liquidated pursuant
to Chapter 7 of the United States Bankruptey Code.

Plaintiffs instituted this action on 4 September 1984 seeking
damages from defendants in excess of $10,000.00 due to Boone’s
failure to timely file a second financing statement with the Ala-
mance County Register of Deeds. The parties waived a jury trial,
and the trial court heard evidence from plaintiffs. Plaintiffs put
on defendant Dan Boone, Jim Pate and Norma Pate, the wife of
Jim Pate, as witnesses. The trial court granted defendants’ mo-
tion for involuntary dismissal at the close of plaintiffs’ evidence.
From this judgment, plaintiffs appeal.

Mullins & Varn Hoy, by Michael P. Mullins, for plaintiff ap-
pellants.

Hartsell, Hartsell & Mills, P.A., by W. Erwin Spainkour, for
defendant appellees.

JOHNSON, Judge.

Plaintiffs’ record on appeal presents twenty-nine Assign-
ments of Error essentially alleging that most of the findings of
fact below are contrary to the evidence presented. Plaintiffs’ brief
contains arguments based on two of those Assignments of Error.
Our review is limited to those two Assignments of Error. The re-
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maining twenty-seven Assignments of Error not raised in the
brief are deemed abandoned on appeal. Rule 28(b)(5), N.C. Rules
App. P.

In general, plaintiffs argue that the trial court erred by
allowing defendants’ motion for involuntary dismissal after plain-
tiffs’ evidence and dismissing the action with prejudice. Specifical-
ly, they argue that the trial court erred by finding that plaintiffs
failed to put on any evidence of the applicable standard of care
for attorneys in the same or similar community, and that the
evidence was insufficient to show that defendant Boone lacked
the requisite skill necessary to practice that other attorneys
similarly situated possess. After reviewing the evidence from the
trial below, we agree with the trial court’s finding that plaintiffs
failed to put on proper evidence of an applicable standard of care
for attorneys similarly situated, and properly granted an involun-
tary dismissal to defendants with prejudice.

“When a motion to dismiss pursuant to 41(b) is made, the
judge becomes both the judge and the jury and he must consider
and weigh all competent evidence before him.” Dealers Special-
ties, Inc. v. Neighborhood Housing Services, Inc., 305 N.C. 633,
640, 291 S.E. 2d 137, 141 (1982). The trial judge in a non-jury case
does not weigh the evidence in the light most favorable to the
plaintiff as he does on a motion for directed verdict in a jury trial.
Id. at 638, 291 S.E. 2d at 13. Dismissal with prejudice pursuant to
a Rule 41(b) motion is a judgment on the merits, subject to the
usual rules of res judicata. Barnes v. McGee, 21 N.C. App. 287,
289, 204 S.E. 2d 203, 205 (1974).

A plaintiff in a legal malpractice action must prove by a pre-
ponderance of the evidence that the attorney breached the duties
owed to his client as set forth in Hodges v. Carter, 2839 N.C. 517,
519, 80 S.E. 2d 144, 145-46 (1954), was thereby negligent, and that
this negligence proximately caused damage to the plaintiff. Ror-
rer v. Cooke, 313 N.C. 338, 355, 329 S.E. 2d 355, 365-66 (1985). The
duties from Hodges, supra, at 519, 80 S.E. 2d at 145-46, are as
follows:

Ordinarily when an attorney engages in the practice of the
law and contracts to prosecute an action in behalf of his
client, he impliedly represents that (1) he possesses the requi-
site degree of learning, skill, and ability necessary to the
practice of his profession and which others similarly situated
ordinarily possess; (2) he will exert his best judgment in the
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prosecution of the litigation entrusted to him; and (3) he will
exercise reasonable and ordinary care and diligence in the
use of his skill and in the application of his knowledge to his
client’s cause. (Citations omitted.)

Plaintiffs did not offer at trial the testimony or affidavits of
attorneys practicing commercial law in defendants’ legal com-
munity. Rather, defendants’ counsel at one point during trial said
that attorneys in Cabarrus County do not usually file security
agreements as financing statements as allowed under G.S. 9-402.
In their brief before this Court plaintiffs argue that expert testi-
mony is not required in a legal malpractice action. Plaintiffs cite
language from Rorrer, supra, at 356, 329 S.E. 2d at 366, which
says that “[e]xpert testimony is helpful {in legal malpractice ac-
tions] to establish what the standard of care as applied in the in-
vestigation and preparation of medical malpractice lawsuits
requires and to establish whether the defendant-attorney’s per-
formance lived up to such a standard.” Plaintiffs’ citation from
Rorrer is incomplete. While this language does not mandate that
expert testimony be introduced in a medical malpractice action,
the Court in Rorrer, supra, also stated that:

The third prong of Hodges requires an attorney to represent
his client with such skill, prudence, and diligence as lawyers
of ordinary skill and capacity commonly possess and exercise
in the performance of the tasks which they undertake. The
standard is that of members of the profession in the same or
stmilar locality under similar circumstances.

(Emphasis supplied.) Although Rorrer does not mandate introduc-
ing expert testimony in a legal malpractice action, that case does
stress the need to establish the standard of care in the same or
similar legal community. Plaintiffs in the case sub judice argue
that there was sufficient evidence that Boone lacked the requisite
degree of learning, skill, and ability that other attorneys similarly
situated possess. The evidence at trial is clear as to what Boone
did and did not do. What is not clear is the standard by which
Boone’s acts and omissions are to be weighed. That is the purpose
of putting on evidence as to the standard of care in a malpractice
lawsuit; to see if this defendant’s actions “lived up” to that stand-
ard. Rorrer, supra. In Rorrer, upon which plaintiffs rely, the
Court held that the affidavit of an attorney offered by the plain-
tiff to show the applicable standard of care failed to state affirma-
tively what the standard of care required the defendant attorney
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to do, but was merely an opinion as to the importance of having
more than one medical witness in a medical malpractice action. In
the case sub judice, there is not so much as an affidavit from
another attorney. Without any evidence as to the standard of
care, plaintiffs failed to get past the first prong of the Rorrer
test. Accordingly, this Court need not address plaintiffs’ other
contentions. The judgment appealed from granting defendants’
motion for involuntary dismissal with prejudice is

Affirmed.

Judges EAGLES and ORR concur.

IN THE MATTER OF: JAMES MILTON DEVONE, JR., DOB 9/21/68 anp JAMES
MILTONO DEVONE, DOB 4/7/71

No. 8614DC1182
(Filed 2 June 1987)

1. Parent and Child § 2.3— neglected child — educable child not receiving remedial
care through public school
Evidence was sufficient to support the trial court’s findings of fact and
conclusions of law that a child was a neglected and dependent juvenile where
it tended to show that the child was of limited intelligence but educable; it was
in his best interest to receive the remedial care offered by the public school’s
special education classes; respondent father prevented the child from receiving
it by keeping him out of public school and by insisting on teaching the child
himself; and the father virtually isolated the child from the outside world, thus
preventing him from developing normal social and independent living skills.

2. Parent and Child § 2.3 — neglected child—custody properly placed in DSS
The trial court did not err in granting legal custody of a child to DSS
where the court properly concluded that the child had not received proper
care and supervision and that steps needed to be taken to obtain necessary
benefits which the child was entitled to receive.
3. Parent and Child § 2.3— neglected child —child’s return to public school —order
proper
The trial court did not err in ordering that a child, whom it determined to
be neglected and dependent, return to public school, since the child’s special
educational needs could not be met by respondent in his home school, though
it met all the statutory criteria for non-public schools, but could be met in
special education classes in the public school.

APPEAL by respondent from Hudson, Judge. Order entered 5
August 1986 in Distriect Court, DURHAM County. Heard in the
Court of Appeals 12 March 1987.
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This is a juvenile proceeding in which respondent contests
the finding that his two sons are neglected and dependent. We af-
firm the finding of the trial court.

Respondent, James Milton Devone, Sr., is the father of James
Milton Devone, Jr. (Jimmy) and James Miltono Devone (Jamie).

On 3 December 1985, petitioner, Durham County Department
of Social Services (DSS), filed a petition which alleged that the
boys were neglected and dependent under N.C.G.S. § TA-517. The
district court found them neglected and dependent, ordered psy-
chological and vocational evaluations of both boys, and ordered
their father to cooperate with these evaluations.

The evaluations were conducted and established the follow-
ing:

Jimmy, 17 at the time of the evaluation, had an IQ of 82,
which placed him in the borderline range of intelligence. A psy-
chologist found him extremely insecure socially and very depend-
ent on his father. It was recommended that he receive vocational
training outside the home.

Jamie, 15 at the time of the evaluation, had an IQ of 41,
which placed him in the moderate range of mental retardation
and classifies him as educable, but emotionally handicapped. A
psychologist recommended a special educational program for him
individualized to his strengths and weaknesses and recommended
that he return to public school.

The evaluations found that both boys had extremely underde-
veloped social skills, primarily because they lack contact with the
outside world. One psychologist felt that they would develop ma-
jor psychological disorders if they did not receive additional
stimulation outside the home. He also felt that they did not have
the necessary survival skills for life.

After the evaluations were completed, a full hearing on the
merits was held and the boys were again found neglected and de-
pendent. The court based its decisions on the psychological and
vocational evaluations previously conducted and evidence in
regard to the boys’ living conditions. Testimony was given by the
boys’ grandmother that the father was overly protective and al-
lowed them very little contact with the outside world. Further-
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more, the father had taken them out of public school and since
1985 had taught them himself in the home at his School of Uni-
versal Studies and Understanding (SUSU).

The court granted legal custody of the boys to DSS, ordered
that Jimmy be enrolled in a sheltered workshop program until his
eighteenth birthday and ordered Jamie enrolled in emotionally
handicapped and educably mentally handicapped classes in the
public schools. From this order, respondent appeals.

Daniel F. Read, attorney for James Milton Devone, Sr., re-
spondent-appellant.

Assistant County Attorney James W. Swindell, for Durham
County Department of Social Services, petitioner-appellee.

N. Joanne Foil, attorney for Chris Felder, guardian ad litem-
appellee.

ORR, Judge.

N.C.G.S. § TA-624 provides that the jurisdiction of the dis-
trict court over a juvenile continues until the juvenile reaches his
eighteenth birthday. In re Stedman, 305 N.C. 92, 286 S.E. 2d 527
(1982). Jimmy Devone reached his eighteenth birthday on 21 Sep-
tember 1986, while this appeal was pending. Therefore, the
court’s order no longer applies to him and this opinion will only
address respondent’s arguments as they concern Jamie Devone.

L

[1] Respondent first argues that the trial court erred in finding
his son neglected and dependent. We disagree.

N.C.G.S. § TA-517(21) defines ‘“neglected juvenile” as:

A juvenile who does not receive proper care, supervision, or
discipline from his parent . . . or who is not provided neces-
sary medical care or other remedial care recognized under
State law, or who lives in an environment injurious to his

welfare . . . .
N.C.G.S. § 7TA-517(13) defines “dependent juvenile” as “A ju-
venile in need of assistance . . . whose parent . . . is unable to

provide for his care or supervision.”
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There is substantial competent evidence in the record to sup-
port the trial court’s findings of fact and conclusions of law that
Jamie was a neglected and dependent juvenile under N.C.G.S.
Chapter TA.

Although Jamie is a child of limited intelligence, he is enti-
tled to an education which will help him reach his fullest poten-
tial. “It is fundamental that a child who receives proper care and
supervision in modern times is provided a basic education. A child
does not receive ‘proper care’ and lives in an ‘environment injuri-
ous to his welfare’ when he is deliberately refused this education,
and he is ‘neglected’ within the meaning of G.S. TA-278(4) [revised
and currently G.S. TA-517(21)).” In re McMillan, 30 N.C. App. 235,
238, 226 S.E. 2d 693, 695 (1976).

Because of his special needs, it is in Jamie’s best interest
that he receive the remedial care offered by the public school’s
special education classes. Such instruction is critical if he is to
receive a “basic education.” Although this remedial care is readily
available to Jamie, respondent has prevented him from receiving
it by keeping him out of public school and by insisting on teaching
Jamie himself. Evidence that Jamie is being denied the remedial
care he needs is sufficient proof to constitute neglect and a lack
of proper care. A parent’s insistence on attempting to teach a
mentally retarded child constitutes neglect, if it denies that child
the right to attend special education classes critical to the child’s
development and welfare.

In In re Huber, 57 N.C. App. 453, 291 S.E. 2d 916, appeal
dismissed and disc. rev. denied, 306 N.C. 557, 294 S.E. 2d 223
(1982), this Court found a child neglected within the meaning of
N.C.G.S. § TA-517(21), where he had a severe speech defect which
was treatable, but his mother refused to allow him to receive the
necessary medical and remedial care that would allow him to de-
velop to his full educational and emotional potential. “To deprive
a child of the opportunity for normal growth and development is
perhaps the greatest neglect a parent can impose upon a child.”
Id. at 458, 291 S.E. 2d at 919.

Finally, the conclusion that Jamie is neglected is supported
by findings showing the virtual isolation from the outside world
imposed upon him by his father. This isolation has prevented
Jamie from developing normal social and independent living
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skills. The evidence shows that before his father withdrew him
from public school, Jamie was beginning to make progress socially
by interaction with his peers. It is, therefore, important to
Jamie’s welfare that he be in school and associate with his peers
in order to improve his social and independent living skills.

IL.

[2] Respondent argues that the trial court erred in granting le-
gal custody of Jamie to DSS. We disagree.

Under N.C.G.S. § 7TA-647(2)c., once a minor is adjudicated
neglected, a judge has the authority to place the child in the cus-
tody of DSS. “[T}he natural and legal right of parents to the cus-
tody, companionship, control and bringing up of their children is
not absolute. It may be interfered with or denied for substantial
and sufficient reason, and it is subject to judicial control when the
interest and welfare of the children require it.” In re McMillan, 30
N.C. App. at 238, 226 S.E. 2d at 695. Judicial intervention is
authorized because the welfare and best interest of the child is
always treated as the paramount consideration. In re Cusson, 43
N.C. App. 333, 337, 258 S.E. 2d 858, 861 (1979).

In the case sub judice, the trial court concluded that Jamie
had not received proper care and supervision and that steps need-
ed to be taken to obtain necessary benefits that Jamie was enti-
tled to receive. These conclusions and findings of fact were
supported by the evidence and justify the trial court’s conclusion
that DSS should have legal custody of the child.

III.

[3] Respondent argues that the court erred in ordering Jamie to
return to public school. We disagree.

Respondent contends that he has a fundamental right in de-
termining how to educate Jamie and the State has no authority to
interfere with that right. Since SUSU meets all the statutory
criteria for non-public schools, he argues that he can provide
Jamie with a basic education and that he can meet whatever spe-
cial needs Jamie has.

The court’s order, however, was designed only to meet
Jamie’s special needs and was not an attempt to interfere with re-
spondent’s right to educate his own child. Jamie’s special educa-
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tional needs cannot be met by respondent at SUSU. Although
SUSU meets all the statutory criteria for non-public schools, only
the public schools in this case have the special training in teach-
ing educationally or emotionally handicapped children that Jamie
needs.

The court’s order required that Jamie return to public school
and that he enroll in special education classes. The emotionally
handicapped class was intended to meet his emotional problems,
while the educably mentally handicapped class was to address his
delusional association and social retardation problems. These
classes are designed to address Jamie’s psychological and social
needs which have not been met by respondent, and which are be-
yond the reach of anything he can provide for him at SUSU.
Jamie was enrolled in these classes and was making progress in
both of them before his father removed him from publie school.

Iv.

Respondent’s remaining arguments concern the trial court’s
other findings of fact. He argues that several of the findings were
improper, while others were not supported by competent evi-
dence in the record. Having reviewed the record, we find that all
of the findings of fact were properly made and were adequately
supported by competent evidence in the record.

For the reasons stated above, we affirm the decision of the
trial court.

Affirmed.

Judges JOHNSON and EAGLES concur.
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DONALD R. BROWN, pBA BROWN'S ROOFING & REMODELING v. BESSIE D.
MIDDLETON

No. 8622DC1142
(Filed 2 June 1987)

Laborers’ and Materialmen’s Liens § 6— date of last furnishing of materials —no
amendment to allege later date
Where plaintiff's claim of lien, which was filed on 11/27/85, stated that the
date of first furnishing of labor and materials was 9/28/84 and the date of last
furnishing was 7/16/85, there was no obvious error in the claim of lien, and the
trial court was correct in refusing to allow plaintiff to amend his claim of lien
to state 8/16/85 as the date of last furnishing.

APPEAL by plaintiff from Cathey, Judge. Judgment entered
28 August 1986 in District Court, DAVIDSON County. Heard in the
Court of Appeals 12 March 1987.

This is a civil action instituted by plaintiff, Donald Brown,
against defendant, Bessie Middleton, for money owed and to en-
force a lien against defendant’s real property.

Defendant employed plaintiff to do remodeling work to a
building owned by plaintiff in Lexington, North Carolina. On 27
November 1985, plaintiff, pursuant to G.S. 44A-12, filed a Claim of
Lien. The Claim of Lien filed by plaintiff stated that labor and
materials were last furnished upon plaintiff's property on
“7/16/85.”

On 14 January 1986, plaintiff filed a complaint alleging, in
pertinent part, the following:

4. The first materials and labor were furnished to the proper-
ty on September 28, 1984, and the defendant [sic] thereafter
from time to time furnished other labor and materials to the
property, with the last material being furnished on August
16, 1985; and on November 27, 1985 the plaintiff filed a Claim
of Lien in the Office of the Clerk of Superior Court of David-
son County, and this action is brought to recover the amount
due the plaintiff and to enforce the lien created by G.S.
44A-7, et seq.

In his prayer for relief, plaintiff requested that he be granted
judgment for $10,131.43; that said amount constitute a lien



64 COURT OF APPEALS [86

Brown v. Middleton

against the real property of defendant; and that the property be
sold to satisfy the judgment.

On 11 March 1986, defendant answered plaintiff’s complaint.
Defendant, in her answer, denied any indebtedness to plaintiff,
made a motion to dismiss plaintiff's complaint for failure to state
a claim upon which relief can be granted, and as a third defense
alleged the following:

THIRD DEFENSE

The claim of lien filed by the plaintiff, in the Office of the
Clerk of Superior Court of Davidson County against the prop-
erty described in the complaint was not filed within 120 days
after the last furnishing of labor or materials as required by
N.C.G.S. 44A-12(b), and the lien is void.

On 20 June 1986, defendant filed a motion for cancellation of
plaintiff’s Claim of Lien. On 23 June 1986, defendant filed a notice
that her motion would be heard by the trial court on 17 July 1986.
Attached to defendant’s Notice of Motion was a copy of plaintiff's
Claim of Lien.

On the date set for defendant’s motion to be heard, plaintiff
filed a “Response to Motion” to correct error, wherein plaintiff
stated that there was no legal authority for defendant’s motion;
and that plaintiff should be allowed to change the obvious scriven-
er’s error in the 16 July 1985 date stated in his Claim of Lien to
16 August 1985, the alleged date materials and labor were last
furnished. Plaintiff, also on 17 July 1986, filed an affidavit by him
stating among other things that his Claim of Lien against defend-
ant’s property contained a typographical error.

In an order entered 28 August 1986, the trial court found as
fact that “[t]he claim of lien was not filed by plaintiff within 120
days after the last furnishing of labor or materials stated in the
Claim of Lien as required by N.C.G.S. 44A-12(b).” The trial court
further found that there was no obvious scrivener’s error in plain-
tiff’s Claim of Lien. Based on its findings the trial court concluded
as a matter of law that plaintiff was not entitled to amend or
change his Claim of Lien; and that plaintiff's Claim of Lien was
void. The trial court ordered the Clerk of Superior Court of Da-
vidson County to cancel the Claim of Lien filed by plaintiff. Plain-
tiff appeals.
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Brinkley, Walser, McGirt, Miller, Smith & Coles by Charles
H. McGirt and Stephen W. Coles, for plaintiff appellant.

Stoner, Bowers and Gray, P.A., by Carl W. Gray, for defend-
ant appellee.

JOHNSON, Judge.

The only question plaintiff presents to us for our review is
whether the trial court erred in cancelling his Claim of Lien that
was filed more than 120 days after the date stated as the last
date materials were furnished. Plaintiff argues that the date,
“7/16/85,” stated in plaintiff's Claim of Lien was an obvious scriv-
ener’s error. We disagree.

Preliminarily, we dispose of plaintiff’s clearly erroneous con-
tention that G.S. 44A-12 “does not require that the claimant set
forth the date materials or labor were last furnished.” G.S.
44A-12(b) requires that all claims of lien be filed “not later than
120 days after the last furnishing of labor or materials at the site
of improvement by the person claiming the lien.” Moreover, con-
trary to plaintiff’s contention, G.S. 44A-12(c)(5a) requires that in-
cluded within the contents of a claim of lien must be the “[d]ate
upon which labor or materials were last furnished upon said prop-
erty by the claimant.”

Plaintiff’s Claim of Lien, in pertinent part, stated the follow-
ing:

5. Date upon which labor or materials were first furnished
upon said property by the claimant: 9/28/84

5{a). Date upon which labor or materials were last furnished
upon said property by the claimant: 7/16/85. . . .

Filed this 27th day of November, 1985.

The court surmised from plaintiff’s Claim of Lien, as would any
innocent third party, that plaintiff’s Claim of Lien was filed more
than 120 days after the ‘“7/16/85” last date of furnishing labor and
materials to the site of improvement. Therefore, plaintiff’s Claim
of Lien, on its face, would not be interpreted by any innocent
third-party purchasers or title examiners as a valid claim of lien
filed in accordance with G.S. 44A-12(b).
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Plaintiff contends that the “7/16/85” date stated in his Claim
of Lien is a typographical error and that *[t]he defendant-owner
should not be allowed to take advantage of a typographical error
in the claim of lien, especially since the information mistakenly
provided is not even required by the statute.” We hold that there
was no obvious error in plaintiff’s Claim of Lien and further hold
that the trial court was correct in refusing to allow plaintiff to
amend his Claim of Lien, G.S. 44A-12(d).

G.S. 44A-12(d) states unequivocally “[a] claim of lien may not
be amended. . . .” This Court in Strickland v. General Building &
Masonry Contractors, Inc., 22 N.C. App. 729, 207 S.E. 2d 399
(1974), held as invalid a lien that revealed on its face that it was
filed more than 120 days after stonework was last furnished by
plaintiff to the site of improvement. In Strickland, the plaintiff
filed his Claim of Lien on 27 July 1973. Plaintiff’s Claim of Lien
stated 28 March 1973 (121 days after the filing date, 27 July 1973)
as the date of last furnishing materials to the site of improve-
ment. On 4 October 1973 the plaintiff moved to amend his com-
plaint to allege that the work was completed on 3 April 1973
rather than 28 March 1973. The defendant in Strickland moved
the trial court to cancel and remove the plaintiff's Claim of Lien
for plaintiff's failure to meet the 120 day requirement of G.S.
44A-12(b). The trial court allowed the plaintiff’s motion to amend
his complaint. This Court reversed the trial court’s decision to
allow plaintiff’s motion to amend and stated the following:

Thus all potential purchasers or lenders interested in the
subject property and relying on the public record would be
advised that the claim of lien had not been filed in accordance
with the statute, and was not enforceable against the proper-
ty. To require the title examiner to go outside the public
record to discover that the stonework was in fact—as plain-
tiff elaims—completed less than 120 days prior to the filing
would in our opinion impose an undue burden on the title ex-
aminer and would damage the principle of reliance upon the
public record.

Strickland, supra, at 732, 207 S.E. 2d at 400-01.

The law in this area was reviewed by the North Carolina
Supreme Court in the case of Canady v. Creech, 288 N.C. 354, 218
S.E. 2d 383 (1975). In Canady, the Court determined that the
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plaintiff’s Claim of Lien was not defective because there was an
obvious scrivener’s error which could not mislead anyone. Id. at
358, 218 S.E. 2d at 385. The plaintiff in Canady filed his lien on 8
October 1973, but stated in his Claim of Lien that he first fur-
nished his materials on or about 4 December 1973. The Court in
Canady stated its basis for deciding that the error was obvious as
follows:

This is so because one whose interest in the property arose
after the date this claim of lien was filed would be on notice
not only that the stated date of first furnishing was obviously
error but also that the first furnishing of labor and materials
must have antedated the filing of the claim itself. The lien
could then without prejudice be given effect at least as of the
date of the first filing.

Id. at 356, 218 S.E. 2d at 385.

Subsequent to the Canady decision this Court in Beach &
Adams Builders, Inc. v. The Northwestern Bank, 28 N.C. App. 80,
220 S.E. 2d 414 (1975), ruled that the plaintiff was bound by its
statement in its Claim of Lien that materials and labor were last
furnished on 16 November 1972 and could not amend that date to
12 December 1972 where there was nothing on the face of the
Claim of Lien to indicate that the date in question was erroneous.
This Court in Beach & Adams Builders, Inc., supra, reasoned and
held as follows:

Thus we hold that this case is governed by our previous deci-
sion in Strickland v. Contractors, Inc., 22 N.C. App. 729, 207
S.E. 2d 399 (1974) and distinguishable from the recent Su-
preme Court decision in Canady. In Strickland, we wrote that
‘... a lien is lost if the steps required to perfect it are not
taken in the same manner and within the time prescribed.’
Strickland, at p. 731. We further held in Strickland that to
force the examiner to go outside the record as filed would
‘... impose an undue burden on the title examiner, and
would damage the principle of reliance upon the public rec-
ord.” Id. at 732. We believe these principles remain sound in
North Carolina after Canady, but for those rare instances in
which an examiner should be able to detect errors which on
the face of the record seem incongruous, obvious, self-appar-
ent and easily reconcilable.
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Beach & Adams Builders, Inc., supra, at 84, 220 S.E. 2d at 416
{emphasis supplied). We note that Beack & Adams Builders, Inc.,
Canady, and Strickland, were decided prior to the General As-
sembly’s amendment to G.S. 44A-12, whereby subsection 5(c} was
added to require that all elaims of lien state the date upon which
labor or materials were last furnished.

In the case sub judice, the discrepancy of one month between
the stated date of last furnishing and the date plaintiff now al-
leges is almost exactly the same as the difference in the dates
found in Beack & Adams Builders, Inc., supra. We find nothing in-
congruous, obvious, self-apparent, or easily reconcilable about the
alleged “typographical error” in plaintiff's Claim of Lien. The
“7/16/85” date stated in plaintiff’s Claim of Lien is as realistic and
as logical a date for an innocent third-party purchaser or title ex-
aminer to rely upon as the 16 August 1985 date of last furnishing
which plaintiff seeks an amendment to.

The trial court was correct in concluding that plaintiff was
not entitled to amend or change the date of last furnishing stated
in his Claim of Lien. Plaintiff’s Claim of Lien was filed more than
120 days after the last date of furnishing, was void, G.S.
44A-12(b), and should have been canceled. Accordingly, the trial
court’s judgment is

Affirmed.

Judges EAGLES and ORR concur.

BRENDA STEWART AnNp LONNIE L. STEWART v. JAMES ALLISON AND
HAROLD BRADLEY

No. 86305C1205
(Filed 2 June 1987)

Negligence § 22— water falling from dump truck onto road —ice on road —damage
to plaintiff driver —sufficiency of complaint to allege negligence

Plaintiffs’ complaint was sufficient to allege negligence by defendants and

to withstand defendants’ motion to dismiss where plaintiff alleged that defend-

ants were negligent in allowing rainwater to collect in the bed of a dump

truck, driving the truck on a highway, and allowing the water to be dumped or

spilled on the highway where it soon turned to ice due to freezing tempera-
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tures; plaintiff's car slid on the patch of ice and struck a tree, resulting in the
total destruction of the car and great bodily injury to plaintiff; and defendants
knew or should have known that the water was in the truck, that spillage
would create an icy, dangerous condition, and that the dangerous condition
could cause injury to any motorist.

APPEAL by plaintiffs from Lamm, Judge. Judgment signed on
20 August 1986 and filed 28 August 1986 in Superior Court,
GRAHAM County. Heard in the Court of Appeals 7 April 1987.

McKeever, Edwards, Davis & Hays by Zeyland G. McKinney,
Jr., for plaintiff appellants.

Robert G. McClure, Jr.; and Roberts, Stevens & Cogburn by
Glenn S. Gentry for defendant appellees.

COZORT, Judge.

Plaintiffs brought this action alleging defendants were negh-
gent in allowing rainwater to collect in the bed of a dump truck,
driving the truck on a highway, and allowing the water to be
dumped or spilled on the highway where it soon turned to ice due
to freezing temperatures. The plaintiffs’ auto slid on the patch of
ice and struck a tree, resulting in the total destruction of the auto
and great bodily injury to the driver. The trial court granted
defendants’ motion to dismiss for failure to state a claim upon
which relief can be granted, and plaintiffs appeal. We reverse.

The sole issue on appeal is whether the complaint alleges
such conduct by the defendants as to constitute negligence and
withstand defendants’ motion to dismiss under N.C.G.S. § 1A-1,
Rule 12(b)(6).

In order to withstand a motion to dismiss pursuant to
G.S. 1A-1, Rule 12(b)6), the complaint must provide sufficient
notice of the events and circumstances from which the claim
arises, and must make allegations sufficient to satisfy the
substantive elements of at least some recognized claim.

Fox v. Wilson, 85 N.C. App. 292, 298, 354 S.E. 2d 737, 741 (1987).

Plaintiffs’ amended complaint sets out the following allega-
tions:
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3. On December 3, 1985 the temperature outside was
below freezing and the roads in Graham County, including
Rural Paved Road 1127, were dry —there having been no rain
or snow during the previous 24 hours.

4. The Plaintiffs are advised, informed and believe that
on December 3, 1985, at some time prior to 8:55 A.M., the
Defendant, Harold Bradley, was the owner of a 1985 GMC
dump truck bearing North Carolina License Plate No.
AA-1005 which at the times hereinafter stated was being
driven by the Defendant, James Allison, who was an agent or
employee of Harold Bradley and who was operating the dump
truck with the full authority, consent, knowledge and permis-
sion of said owner and within the course and scope of his
employment.

5. The Plaintiffs are advised, informed and believe that
at some time prior to 8:55 A.M. on the morning of December
3, 1985, the Defendants left the bed to the aforesaid dump
truck down during a rainstorm, allowing water to collect in
the bed of the dump truck; that the Defendants knew or
should have known that the dump truck bed had water in it
from the rainstorm; that in the early morning hours prior to
8:55 A.M. on December 3, 1985, the Defendant, James Allison,
operated the dump truck along Rural Paved Road 1127 about
two miles west of the Town of Robbinsville and dumped and
spilled water from the dump truck onto the paved main-
traveled portion of the roadway.

6. The Plaintiffs are advised, informed and believe that
when the water from the dump truck hit the pavement it
soon turned to ice due to the freezing temperatures on said
date.

7. On the 3rd day of December, 1985 the Plaintiff, Bren-
da Stewart, was operating a 1978 Oldsmobile car owned by
the Plaintiff, Lonnie L. Stewart, on Rural Paved Road 1127
about two miles west of the town limits of Robbinsville,
North Carolina, within the posted speed limits in a careful
and prudent manner, when her car slid on the pateh of ice
which had formed from the water dumped and spilled from
the dump truck operated by the Defendant Allison and
owned by the Defendant Bradley.
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8. After the Oldsmobile car slid on the ice, it skidded a
long distance and eventually struck a tree resulting in the
total destruction of the car and resulting in great bodily in-
jury to the Plaintiff, Brenda Stewart.

* * * *

12. On the occasions set out above the Defendants were
negligent in that:

(1) They left the bed to the aforesaid dump truck down
during a rainstorm and allowed water to collect in the bed
and did not take proper precautions to dispose of the water
during the freezing weather before again operating the truck
on the roadway; that the Defendants knew or should have
known that the dump truck had water in it at the time they
pulled out onto Rural Paved Road 1127 on the morning of
December 3, 1985.

(2) The Defendant Bradiey’s agent, James Allison, knew
or reasonably should have known that the temperature out-
side on the morning of December 3, 1985 was below freezing
and that dumping and spilling water from the dump truck
onto the highway would create a dangerous icy condition
which was not known to or readily discoverable by the Plain-
tiff, Brenda Stewart, and other people operating cars on
Rural Paved Road 1127 on December 3, 1985.

(8) That the Defendant Bradley’s agent, James Allison,
knew or reasonably should have known that such dangerous
icy condition would cause injury to the Plaintiff, Brenda
Stewart, and to other people operating cars on Rural Paved
Road 1127 on December 3, 1985.

13. The negligence of the Defendant, James Allison, is
imputed to the Defendant, Harold Bradley pursuant to the
law of agency and the doctrine of Respondeat Superior.

The law imposes on every person in an active course of con-
duct the positive duty to use ordinary care to protect others from
harm; it is negligence to violate this duty. Toone v. Adams, 262
N.C. 403, 409, 137 S.E. 2d 132, 136 (1964). It is immaterial whether
the person is acting on his own or in the employment or under
contract with another. Id. The now-famous opinion in Sutton v.
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Duke, 277 N.C. 94, 176 S.E. 2d 161 (1970), describes negligence as
follows:

In this jurisdiction, to warrant a finding that negligence,
not amounting to a wilful or wanton wrong, was a proximate
cause of an injury, it must appear that the tort-feasor should
have reasonably foreseen that injurious consequences were
likely to follow from his negligent conduct. . . . It is not
necessary that a defendant anticipate the particular conse-
quences which ultimately result from his negligence. It is re-
quired only “that a person of ordinary prudence could have
reasonably foreseen that such a result, or some similar in-
Jurious result, was probable under the facts as they existed.”
. . . However, we have also said that a defendant is liable for
the consequences of his negligence if he “might have foreseen
that some injury would result from his act or omission or
that consequences of a generally injurious nature might have
been expected.” [Emphasis in original.]

Id. at 107, 176 S.E. 2d at 168-69 (citations omitted).

Upon review of the allegations in the plaintiffs’ complaint, we
hold that plaintiffs have alleged actionable negligence by defend-
ants. Defendants have a duty in their operation of the dump truck
to use ordinary care to protect others from harm. If plaintiffs of-
fer evidence that defendants knew or should have known that
water had collected in the truck, that defendants took no precau-
tions to keep that water from spilling onto an otherwise dry road
during subfreezing temperatures, and that the water created a
patch of ice which was the proximate cause of plaintiff's injury,
then the evidence would be sufficient to support a jury finding of
negligence. It is foreseeable that the dumping of water on an
otherwise dry pavement in subfreezing temperatures would cause
a hazardous condition for an unsuspecting motorist. Plaintiffs’
allegations sufficiently allege duty of ordinary care, violation of
the duty of care, foreseeability of injurious consequences, and
proximate cause of injuries. The face of the amended complaint
shows no insurmountable bar to recovery.

The order to dismiss the complaint is reversed and the case
remanded for further proceedings.
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Reversed and remanded.

Judges PHILLIPS and GREENE concur.

WILLIAM KELLY, EMPLOYEE-PLAINTIFF v. CAROLINA COMPONENTS, EMPLOY-
ER-DEFENDANT, SELF-INSURED

No. 86101C1247
(Filed 2 June 1987)

1. Master and Servant § 93.3— workers’ compensation—expert testimony — form

of hypothetical question
There was no merit to defendant’s contention that a hypothetical question

posed to a medical expert was improper because it did not include any
reference to plaintiff's employment with another employer subsequent to plain-
tiff's employment with defendant but prior to the witness’s treatment of plain-
tiff’s back, though the question did not include a specific reference to plaintiff's
subsequent employment, since it did cover or encompass the time span related
to that employment and so contained sufficient elements of reliability so as to
enable the witness to relate plaintiff's back problems to his injury which he
suffered while working for defendant.

2. Master and Servant § 55.1— workers’ compensation —“gpecific traumatic inci-
dent” —immediate onset of pain net required

It is not required that the plaintiff in a workers’ compensation case offer

evidence of an immediate onset of pain in order to support a finding of a
“specific traumatic incident”; however, in this case plaintiff did testify that he
experienced pain and pressure at the time of the incident, and such testimony
was sufficient to support the Commission’s finding that plaintiff suffered an in-
jury to his back arising out of and in the course of his employment with de-
fendant which was the direct result of a specific traumatic incident.

APPEAL by defendant from the North Carolina Industrial
Commission. Opinion and award entered 28 July 1986. Heard in
the Court of Appeals 6 May 1987.

Plaintiff, employed by defendant as an exterior door as-
sembly man, was attempting to move a door from an overhead
rack on 2 January 1985 when he felt pressure and pain in his
neck. The next morning plaintiff could not turn his head from side
to side and he later began to experience stiffness in his back.
Plaintiff eventually sought medical treatment and was diagnosed
as having a possible herniated disc, later undergoing a lumbar
laminectomy and discentomy.
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Following the filing of plaintiff’s claim for workers’ compensa-
tion, a hearing before Deputy Commissioner Becton resulted in an
award of compensation for temporary total disability and perma-
nent partial disability of the back. Upon appeal, the Full Commis-
sion adopted and confirmed the opinion and award. Defendant
then appealed to this Court.

Jernigan & Maxfield, by Leonard T. Jernigan, Jr., for plain-
tiff-appellee.

Hedrick, Eatman, Gardner & Kincheloe, by Thomas E. Wil
liams and John Brem Smith, for defendant-appellant.

WELLS, Judge.

Defendant raises questions as to admission of evidence, find-
ings of fact, and conclusions of law. We overrule all of defendant’s
arguments and affirm the Commissioner’s award.

[11 In one argument, defendant contends that the Commission
erred in failing to sustain defendant’s objections to a hypothetical
question asked of plaintiff's medical witness, Dr. David Fajgen-
baum, who treated plaintiff for his herniated disc. The objected-to
question was as follows:

Q. Doctor, if the Industrial Commission should find by
the greater weight of the evidence that in early January 1985
Mr. Kelly was on a ladder and was attempting to slide a 80 to
100 pound door off a shelf and in so doing had the weight of
the door on his head, and that he had his left leg below his
right leg on a ladder, that he felt the door was too heavy for
him to handle but could not put the door back because he had
pulled it out too far; that he twisted as he moved the door
down the steps and that he felt pressure in the neck area;
that the next morning he had stiffness in his neck and even-
tually had pain in his lower back which progressively got
worse until March of 1985 when he sought medical attention
for his back pain; and that he had had no back problems prior
to January of 1985 and sustained no injury to his back be-
tween January and March of 1985 other than this ladder door
incident. Based on that hypothetical, do you have an opinion
satisfactory to yourself and to a reasonable degree of medical
probability as to whether or not the herniated disc you've
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diagnosed was proximately caused by Mr. Kelly’s activities in
removing the door in early January of 1985?

Defendant contends its objection should have been sustained
because the question, as stated, did not include any reference to
plaintiff’s employment with another employer subsequent to
plaintiff’s employment with defendant but prior to Dr. Fajgen-
baum’s treatment of plaintiff's back. The evidence before the
Commission showed that plaintiff was injured while working for
defendant on 2 January 1985, was terminated by defendant on 7
March 1985, began employment with another employer soon
thereafter, and sought medical advice and treatment from Dr.
Fajgenbaum on 22 March 1985. Relying on the opinion of our
Supreme Court in Dean v. Coach Co., 287 N.C. 515, 215 S.E. 2d 89
(1975), defendant contends that the objected-to question omitted
references to plaintiff's subsequent employment, a fact which
goes to the essence of plaintiff's claim, and therefore presented a
state of facts so incomplete that an opinion based on it would be
obviously unreliable and therefore inadmissible. We disagree.
While the question as stated to Dr. Fajgenbaum did not include a
specific reference to plaintiff's subsequent employment, it did
cover or encompass the time span related to that employment and
so contained sufficient elements of reliability in that respect so as
to enable Dr. Fajgenbaum to relate plaintiff’s back problems to
his injury in January. This argument is rejected.

[2] In another argument, defendant contends that the Commis-
sion erred in finding and concluding that plaintiff suffered an
injury to his back arising out of and in the course of his employ-
ment with defendant that was the direct result of a specific
traumatic incident of the work assigned. The applicable statute is
N.C. Gen. Stat. § 97-2(6) (1983), which provides in pertinent part
that:

‘Injury and personal injury’ shall mean only injury by acci-
dent arising out of and in the course of the employment,
. . . . With respect to back injuries, however, where injury
to the back arises out of and in the course of the employment
and is the direct result of a specific traumatic incident of the
work assigned, ‘injury by accident’ shall be construed to in-
clude any disabling physical injury to the back arising out of
and causally related to such incident.
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In this respect, the Commission made the following pertinent
findings of fact:

2. In January 1985 he was employed by the defendant-
employer as an exterior door assembly man. During the first
week following the plaintiff’s return after the New Year Holi-
day, the plaintiff was attempting to get an exterior door
down from the rack where it was stored some 18 to 20 feet
from the ground. The plaintiff climbed a ladder, reached for
the door, and placed it upon his head with his hands holding
the sides. When he discovered that the door was heavier
than he had anticipated, he tried to replace the door on the
rack but could not do so. He then began to descend the lad-
der with the door balanced on his head. While climbing down
the ladder, he felt pressure and pain in his neck as a result of
the weight of the door balanced on his head.

When he reached ground level, he took a brief break but
continued to work the remainder of the day.

3. The pain the plaintiff experienced in his back was the
result of a specific traumatic incident of the work assigned.

4. The next morning the plaintiff noticed that he could
not turn his head from side to side. From then on his condi-
tion began to deteriorate. His back began to bother him and
he noticed that he had trouble straightening up from a bent
position. He tried over the counter medications in an attempt
to alleviate his discomfort.

Based on these findings, the Commission concluded that:

1. During the first week of January, 1985, the plaintiff
sustained an injury to his back that arose out of and occurred
in the course of his employment and was the direct result of
a specific traumatic incident of the work assigned. G.S.
97-2(6).

Defendant appears to contend that the statute requires evi-
dence of an immediate onset of pain in order to support a finding
of a “specific traumatic incident” and contends that the evidence
shows that plaintiff began to experience pain after the incident.
While we decline to give the statute so narrow a construction,
plaintiff clearly testified at one point that he experienced pain
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and pressure at the time of the incident, and we therefore reject
this argument. Compare Bradley v. Sportswear, Inc., 77T N.C. App.
450, 335 S.E. 2d 52 (1985) (distinguishing gradual development of
injury to specific incident).

Defendant next argues that if plaintiff had a specific trau-
matic incident, it did not arise out of work assigned. The evidence
adduced at the hearing clearly was sufficient to support the Com-
mission’s finding in this respect and we therefore reject this argu-
ment as being without merit.

Defendant also contends that plaintiff was not entitled to
compensation based on his 2 January injury because he did not
become disabled until March, following a period of employment
with a subsequent employer. The evidence at the hearing was
that plaintiff had experienced no other injury to his back in-
tervening between the 2 January injury and the onset of his dis-
ability, and that the 2 January injury caused his disability; nor
was there any evidence that plaintiff’'s subsequent work or ac-
tivities aggravated his injury. This argument is therefore re-
jected.

For the reasons given, the opinion and award of the Commis-
sion is

Affirmed.

Judges ARNOLD and ORR concur.

ROBERT HARRINGTON, EMPLOYEE, PLAINTIFF v. PAIT LOGGING COMPANY/
GEORGIA PACIFIC, EMPLOYER; SELF INSURER (HEWITT COLEMAN ASSOCIATES),
DEFENDANT

No. 86101C906
(Filed 2 June 1987)

Master and Servant § 69— workers’ compensation—back injury —partial or total
disability
The Industrial Commission erred in determining that plaintiff's disability
resulting from a back injury was covered by N.C.G.S. § 97-31 and that plaintiff
therefore could not be compensated pursuant to N.C.G.S. § 97-29 for perma-
nent total disability. )
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APPEAL by plaintiff from the opinion and award of the Indus-
trial Commission filed 21 April 1986. Heard in the Court of Ap-
peals 6 April 1987.

This claim for workers' compensation benefits arises out of
an accident that occurred on 2 April 1984, Plaintiff was employed
by defendant Pait Logging Company to cut logs with a chain saw.
While cutting logs, plaintiff sustained an injury by accident when
a tree limb fell against his lower back, knocking him down, injur-
ing his spine and fracturing his left ankle.

At the time of the hearing before the deputy commissioner
plaintiff was 57 years old and the father of six children. The depu-
ty commissioner found as fact that plaintiff could not read or
write and signed his name with an “X.” Plaintiff began working
on a farm with his father when he was eight years old. He farmed
until he was 18 years old and then began working in a sawmill
handling lumber. Plaintiff's subsequent jobs included packing
tobacco in a factory, cutting rights-of-way for power lines and
farming. At approximately age 40 the plaintiff began working in
the logging industry. As of 2 April 1984, the date of the accident,
plaintiff had been working for defendant for approximately eight
years.

Prior to the accident plaintiff's only physical problem was a
cataract in his right eye. Dr. G. T. Hamilton surgically repaired
plaintiff's left ankle (a badly displaced lateral malleolar fracture)
and gave him a lumbar corset for his back injury. When the plain-
tiff demonstrated “profound right leg weakness and foot drop” on
27 July 1984, Dr. Hamilton ordered several diagnostic studies. Dr.
E. C. Bartlett performed a “myelogram and a spinal stenosis in-
volving nerve roots, practicularly [sic] L4 to the right side of his
leg.” When Dr. Bartlett saw plaintiff on 25 July 1985 plaintiff was
experiencing occasional back pain, dorsiflexion weakness of the
ankle and toes, loss of reflex and some numbness over the lateral
part of the knee.

The deputy commissioner found that plaintiff reached max-
imum medical improvement on 25 July 1985. Further, the deputy
commissioner found that plaintiff's accident on 2 April 1984 ag-
gravated his pre-existing degenerative disease of the spine; that
plaintiff cannot kneel, bend, climb, lift, sit or stand too long or
walk very well; and that plaintiff sustained a 35% permanent par-
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tial disability of the back and a 10% permanent partial disability
of the left ankle [foot] as a result of an injury by accident arising
out of and in the course of his employment. As a result of his in-
jury by accident, the deputy commissioner concluded that plaintiff
is entitled to compensation pursuant to G.S. 97-31(14) and (283).

The deputy commissioner awarded the sum of $93.34 per
week for 119.4 weeks beginning 25 July 1985. The deputy commis-
sioner also awarded medical and hospital expenses, attorneys fees
and costs.

Plaintiff appealed to the full Commission arguing that he is
entitled to permanent total disability pursuant to G.S. 97-29. The
full Commission adopted as its own the opinion and award of the
deputy commissioner and affirmed, in all respects, the result
reached by him. Plaintiff appeals.

Glover & Petersen by James R. Glover for plaintiff-appellant.
Gene Collinson Smith for defendant-appellee.

EAGLES, Judge.

By his only assignment of error plaintiff argues that he is en-
titled to compensation for permanent total disability pursuant to
G.S. 97-29.

The deputy commissioner made no findings or conclusions
with respect to permanent total disability. However he did note,
relying on Perry v. Hibriten Furniture Co., 296 N.C. 88, 249 S.E.
2d 397 (1978), that:

If by reason of any compensable injury an employee is
unable to work and earn any wages he is totally disabled and
entitled to compensation for permanent total disability under
97-29 unless all his injuries are included in the schedule set
out in this section [G.S. 97-31]. In that event the injured
employee is entitled to compensation exclusively under this
section regardless of his ability or inability to earn wages in
the same or any other employment; and such compensation is
“in lieu of all other compensation, including disfigurement.”

On appeal the full Commission stated that:

A reading of the record in this case shows unequivocally that
the only disability which plaintiff has relating to his injury is
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disability to the back and left foot. Admittedly, he has other
problems completely unrelated to his accident and a combina-
tion of his specific disability and his unrelated problems
render him totally disabled.

Further, the full Commission stated that *“our courts have held
that when all of a plaintiff's disability resulting from an injury are
covered by G.S. 97-31 an employee is entitled to no compensation
for permanent total disability.” The full Commission relied on this
Court’s decision in Whitley v. Columbia Lumber Mfg. Co., 718 N.C.
App. 217, 336 S.E. 2d 642 (1985). However, our decision in Whitley
was reversed in Whkitley v. Columbia Lumber Mfg. Co., 318 N.C.
89, 348 S.E. 2d 336 (1986). There the Supreme Court overruled the
interpretation previously given to the “in lieu of” language in G.S.
97-31 by Perry v. Hibriten Furniture Co., supra. The Court held
that “the ‘in lieu of clause [of G.S. 97-31] does not prevent a
worker who qualifies from recovering lifetime benefits under [G.S.
97-29] and Perry, to the extent it holds otherwise, should be over-
ruled.” 318 N.C. at 96, 348 S.E. 2d at 340. The Court in Whitley
reinterpreted the “in lieu of” clause to permit an employee to
receive compensation under either G.S. 97-31 or G.S. 97-29 in an
appropriate situation but not under both. “Section 29 is an alter-
nate source of compensation for an employee who suffers an in-
jury which is also included under the schedule [under G.S. 97-31].
The injured worker is allowed to select the more favorable rem-
edy, but he cannot recover compensation under both sections be-
cause section 31 is ‘in lieu of all other compensation.”” Id. at 96,
348 S.E. 2d at 340.

The finder of fact in a workers’ compensation case is the In-
dustrial Commission which has the exclusive duty and authority
to find facts related to a disputed claim. Harrell v. Stevens & Co.,
54 N.C. App. 582, 284 S.E. 2d 343 (1981), disc. rev. denied, 305
N.C. 152, 289 S.E. 2d 379 (1982). The jurisdiction of this court is
limited to questions of law, whether there is competent evidence
to support the Commission’s findings and whether the findings
justify its legal conclusions. Carpenter v. Tony E. Hawley, Con-
tractors, 53 N.C. App. 715, 281 S.E. 2d 783, disc. rev. denied, 304
N.C. 587, 289 S.E. 2d 564 (1981). In order to support a conclusion
of disability, the Commission must find that after his injury plain-
tiff was incapable of earning the same wages he earned before his
injury in the same or any other employment and that plaintiff's



N.C.App.] COURT OF APPEALS 81

Roney v. Joyner

incapacity to earn was caused or significantly contributed to by
his injury. See Taylor v. Pardee Hospital, 83 N.C. App. 385, 350
S.E. 2d 148 (1986). Total disability means that as a result of his in-
jury, plaintiff is unable to work and earn any wages. Id. Here it is
clear that the Commission felt it could not award benefits to the
plaintiff under G.S. 97-29. Accordingly, the opinion and award is
vacated and the cause remanded for the Commission to determine
if plaintiff is entitled to recover benefits for total disability. On
remand, if the Commission finds and concludes from the evidence
in this record that plaintiff is totally disabled as a result of his
compensable injuries, then it must award benefits under G.S.
97-29. Whitley, supra, 318 N.C. 89, 348 S.E. 2d 336. We note that
the Commission in its opinion and award, previously stated,
though without finding, that by the combination of pre-existing
problems and his compensable injuries, plaintiff had been ren-
dered ‘“totally disabled’; however, the Commission did not com-
ment or make the necessary findings regarding claimant’s wage
earning capability. Accordingly, the opinion and award is vacated
and the cause is remanded for additional findings and conclusions
consistent with the Supreme Court’s holding in Whitley.

Vacated and remanded.

Chief Judge HEDRICK and Judge PARKER concur.

JOHN RONEY anp NORTH STATE FINANCIAL CORPORATION v. MAX RAY
JOYNER, FERRELL L. BLOUNT III, WILLIAM G. BLOUNT, CHARLES L.
BROOM, R. E. DAVENPORT, JR., 1. JACKSON EDWARDS, VANCE T.
FORBES, R. E. KIRKLAND, JR., WILLIAM D. REAGAN, JR., DIRECTORS OF
NORTH STATE FINANCIAL CORPORATION, PEAT, MARWICK anpD MITCHELL &
CO., CPAs, anD TRIDENT FINANCIAL SERVICES, INC.

No. 8635C1016
(Filed 2 June 1987)

Corporations § 6— shareholder’s action on behalf of other stockholders—no de-
mand made on directors to recover damages —action properly dismissed

Plaintiff’'s action brought on behalf of a corporation and other sharehold-

ers alleging that the corporation was damaged by the mismanagement and

neglect of defendants was properly dismissed where plaintiff did not demand

that the directors take steps to recover the damage allegedly sustained; in the
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absence of circumstances indicating that such a step would be futile, a demand
that the directors act is a prerequisite to a shareholder’s suing on behalf of the
corporation; and plaintiff did not allege with particularity facts indicating that
such a demand would be futile but simply alleged a conclusion that the cor-
porate directors would not act because they were in charge of the corporation
at the time invoived and committed some of the negligent acts complained of.

APPEAL by plaintiffs from Barefoot, Judge. Order entered 16
May 1986 in Superior Court, PITT County. Heard in the Court of
Appeals 4 February 1987.

Pritchett, Cooke & Burch, by W. W. Pritchett, Jr., for plain-
tiff appellants.

Adams, Kleemeier, Hagan, Hannah & Fouts, by Daniel W,
Fouts and George W. Jarecke, for defendant appellees Joyner, F.
L. Blount III, W. G. Blount, Broome, Edwards, Forbes and Kirk-
land.

Womble Carlyle Sandridge & Rice, by William C. Raper, Jim
D. Cooley and Timothy G. Barber, for defendant appellee Reagan.

Brooks, Pierce, McLendon, Humphrey & Leonard, by James
T. Williams, Jr. and Jim W, Phillips, for defendant appellee Peat,
Marwick, Mitchell & Co.

Poyner & Spruill, by John R. Jolly, Jr. and Ernie K. Murray,
for defendant appellee Trident Financial Services, Inc.

PHILLIPS, Judge.

Plaintiff Roney, who owns 2,500 shares of stock in North
State Financial Corporation, a North Carolina enterprise, brought
this action upon behalf of the corporation and the other share-
holders, alleging that the corporation was damaged by the mis-
management and neglect of the defendants in acquiring First
Colony Savings and Loan Association’s stock. The individual de-
fendants were directors of North State Financial Corporation
when the stock was acquired and the corporate defend-
ants—Trident Financial Services, a private consulting firm, and
defendant Peat, Marwick, Mitchell & Co., an accounting firm —ad-
vised the directors about the acquisition. In substance, the com-
plaint alleges that the defendant directors did not exercise
reasonable care in acquiring the First Colony Savings and Loan
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Association stock at $17 per share and that the corporate defend-
ants did not properly advise the directors in regard thereto. As
to the defendant directors, the complaint alleges more specifically
that in acquiring the stock at the price agreed to they failed to
properly supervise management, failed to inform themselves of
First Colony’s situation, activities, and worth, and failed to follow
proper business practices and procedures. The complaint does not
allege either that the directors acted fraudulently, or in bad faith
for their own interest, or that plaintiffs had demanded that the
directors take steps to recover the damage allegedly sustained;
instead, the complaint merely states that a demand for the direc-
tors to act would have been futile because the directors con-
trolled the corporation and committed some of the acts plaintiffs
complained of. Plaintiffs took a voluntary dismissal as to one
director, R. E. Davenport, Jr., and pursuant to the motions of the
remaining defendants under the provisions of Rule 12(b)6) of the
N.C. Rules of Civil Procedure the complaint was dismissed as to
all the defendants.

While the order of dismissal is based on several grounds only
one requires discussion—plaintiffs’ failure to demand action by
the corporation’s governing board. It is fundamental everywhere
that ordinarily the business affairs of a corporation are controlled
by its board of directors, and that in the absence of circumstances
indicating that the directors cannot or will not pursue the com-
pany’s rights against others no shareholder can properly take on
that task. Under our law a shareholder who brings a derivative
action to enforce an alleged corporate right, as plaintiff Roney did
here, must—

allege with particularity the efforts, if any, made . . . to ob-
tain the action he desires from the directors . .. and the
reasons for his failure to obtain the action or for not making
the effort.

G.S. 55-55(b). This provision has been construed to mean that in
the absence of circumstances indicating that such a step would be
futile, a demand that the directors act is a prerequisite to a share-
holder suing upon behalf of the corporation. Swenson v. Thibaut,
39 N.C. App. 77, 250 S.E. 2d 279 (1978), cert. denied, appeal
dismissed, 296 N.C. 740, 254 S.E. 2d 181 (1979). The demand re-
quirement is fundamental and serves a good purpose; it promotes
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continuity in the management of the company’s business; it ena-
bles the directors to correct mistakes if any have been made; and
by requiring stockholders to exhaust their intra-corporate reme-
dies it helps prevent the filing of precipitate and unnecessary
litigation. Alford v. Shaw, 318 N.C. 289, 349 S.E. 2d 41 (1986),
reh’q allowed, 318 N.C. 703, 351 S.E. 2d 738 (1987); Aronson v.
Lewis, 473 A. 2d 805 (Del. Supr. 1984). A demand for action by the
directors is unnecessary only when the complaint alleges with
particularity facts indicating that such a demand would be futile.
Particular facts that excuse a shareholder from demanding action
by the board of directors before suing to enforce a corporate
right include, so our courts have held, those that indicate corrup-
tion or bad faith by the directors, such as self-dealing or self-
interest, fraud, or conflict of interest. Hill v. Erwin Mills, Inc., 239
N.C. 437, 80 S.E. 2d 358 (1954); Loy v. Lorm Corp., 52 N.C. App.
428, 278 S.E. 2d 897 (1981); Swenson v. Thibaut, supra. Our courts
have not held that the mere negligence of the directors in evalu-
ating a purchase or in relying upon the advice of accounting and
investment experts, all that plaintiffs’ complaint alleges, is such a
particular fact, and we do not believe that it is. For virtually
every corporate derivative action is based upon some claimed
default of the corporation’s directors and their failure to correct
it; and if that was all that a suing shareholder had to allege in su-
ing for the corporation the statutory demand requirement would
be a dead letter. Plaintiffs’ allegation that the corporate directors
would not act because they were in charge of the corporation at
the time involved and committed some of the negligent acts com-
plained of is thus but an unsupported conclusion. Since it cannot
be soundly deduced from the facts stated in the complaint that it
would be futile to ask the directors to seek redress from the cor-
porate defendants the particularized statement of facts that our
law requires has not been made, and plaintiffs’ action was proper-
ly dismissed as to all defendants.

Affirmed.

Judges BECTON and JOHNSON concur.
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NATHANIEL SYLVESTER DAY v. HELEN A. POWERS, SECRETARY OF
REVENUE OF THE STATE OF NORTH CAROLINA

No. 8645C855
(Filed 2 June 1987)

Taxation § 27; Trusts § 13.2— transfer of property in fee simple —no resulting
trust —assessment of gift taxes proper

The trial court erred in concluding that plaintiff's transfer of property
constituted a parol trust in his behalf where there was no indication on the
face of the deed that plaintiff intended to pass anything other than a fee sim-
ple to his son, and there were no allegations of fraud, mistake, or undue influ-
ence; therefore, respondent could properly assess gift taxes against plaintiff.

APPEAL by Secretary of Revenue from Tillery, Judge. Judg-
ment entered 2 June 1986 in Superior Court, ONSLOW County.
Heard in the Court of Appeals 13 January 1987.

Attorney General Lacy H. Thornburg by Special Deputy At
torney General George W. Boylan for the appellant, Secretary of
Revenue.

White & Allen by John C. Archie for plawmtiff appellee.

COZORT, Judge.

This appeal involves a civil action pursuant to N.C.G.S.
§ 105267 for the refund of gift taxes brought by the plaintiff
Nathaniel Sylvester Day against the Secretary of Revenue of the
State of North Carolina. The plaintiff contended in his complaint
that the deed in question constituted a trust arrangement and
that the assessment of gift taxes was therefore improper. The
trial court granted summary judgment for plaintiff. We reverse.

The forecast of evidence shows plaintiff Nathaniel Sylvester
Day was a tenant in common with his brother Nere E. Day, Jr., in
some Onslow County real property. In December 1978 plaintiff
was considering marriage to Faye Darden Snow. Plaintiff ap-
proached his fiancee several times about releasing and waiving
any rights she might acquire in his property as a result of mar-
riage. Ms. Snow rejected this idea, refused to sign a contract
waiving her rights to any marital property, and further indicated
she would not sign any deeds after their marriage. Plaintiff and
his brother became concerned that their ability to deal with their
property might be restricted.
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Plaintiff next talked with his son James Milton Day about
transferring all his Onslow County real property to him in trust
and consulted his attorney about a trust transaction. On 29 De-
cember 1978 plaintiff conveyed his real property in Onslow Coun-
ty to his son. Plaintiff took an executed promissory note and deed
of trust for $250,000 from his son. The note and deed of trust
were prepared only as protection for plaintiff until his attorney
could draft a trust agreement for his son to sign. This deed of
trust was never recorded. A trust agreement dated 29 June 1979
was prepared for plaintiff's son to sign, but it was never executed
by plaintiff's son. Since the transfer of 29 December 1978 plaintiff
has paid his share of the property taxes, paid for repairs and im-
provements on the property and received proceeds from sales of
tracts of the property. Plaintiff has also received proceeds from
the sale of timber off the land and the rental of the land. All of
the proceeds received by plaintiff have been reported as income
on his tax returns. Plaintiff has also continued to keep the finan-
cial records concerning the land and entered into all leases con-
cerning the land.

On 10 December 1984 plaintiff and his son signed a Declara-
tion of Trust with respect to the 1978 real property transfer from
plaintiff to son. On 12 December 1984, defendant assessed gift
taxes against plaintiff. As a result of plaintiff's objection to the
assessment, a hearing was held on 14 December 1984 before the
Secretary of Revenue. The assessment was sustained.

The Tax Review Board affirmed the decision of the Secretary
of Revenue. Plaintiff timely paid the gift tax assessment. In a let-
ter dated 10 January 1986 plaintiff requested a refund of the tax
paid. This request was denied by the North Carolina Department
of Revenue on 23 January 1986. On 6 March 1986 plaintiff insti-
tuted an action against the Secretary in the Superior Court of
Onslow County for the recovery of the gift taxes paid. On 19 May
1986 plaintiff filed a motion for summary judgment, supported by
affidavits. On 28 May 1986 defendant filed a motion for summary
judgment, supported by affidavits. On 2 June 1986 the trial court
awarded summary judgment for plaintiff.

Defendant alleges the trial court erred in granting summary
judgment for plaintiff and thereby concluding that the plaintiff’s
transfer of property constituted a trust in his behalf. Defendant
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argues that the general rule stated in Gaylord v. Gaylord, 150
N.C. 222, 63 S.E. 1028 (1909), should control in this case. The rule
from Gaylord reads as follows:

[Elxcept in cases of fraud, mistake or undue influence, a parol
trust, to arise by reason of the contract or agreement of the
parties thereto, will not be set up or engrafted in favor of the
grantor upon a written deed conveying to the grantee the ab-
solute title, and giving clear indication on the face of the in-
strument that such a title was intended to pass.

Id. at 227, 63 S.E. at 1031.

As a rule of evidence, parol evidence is admissible in appro-
priate cases to establish a trust because the seventh section of
the English Statute of Frauds (Stat. 29, Car. II, c. 3, s. 7) concern-
ing the creation of parol trusts has not been enacted in North
Carolina. Thompson ». Davis, 223 N.C. 792, 794, 28 S.E. 2d 556,
557 (1944). Plaintiff contends that the instant case is an appropri-
ate case for the engrafting of a parol trust because the grantee,
plaintiff’s son, does not contest the trust and is not trying to
assert a fee simple. Citing Strange v. Sink, 27 N.C. App. 113, 116,
218 S.E. 2d 196, 198, disc. rev. denied, 288 N.C. 733, 220 S.E. 2d
353 (1975), plaintiff contends that a trust arises where a person
makes or causes to be made a conveyance of property under cir-
cumstances which raise an inference that he does not intend the
person taking or holding the property should have the beneficial
interest in the property, and the beneficial interest is not other-
wise effectively disposed of. Plaintiff’s reliance on Strange is
misplaced. In Strange, this Court found the engrafting of a parol
trust to be appropriate where the grantee refused to convey the
property to a third party in accordance with an agreement be-
tween the grantor and the grantee. In the instant case, the en-
grafting of a parol trust is for the benefit of the grantor only. We
find no fraud, mistake, or undue influence, and thus find no rea-
son for deviating from the rule stated in Gaylord. We find the
trial court erred in granting summary judgment for the plaintiff.

The order granting summary judgment for the plaintiff is re-
versed and the case is remanded for entry of judgment for the de-
fendant.

Judges MARTIN and PARKER concur.
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STATE OF NORTH CAROLINA v. CHARLES BUFORD CALLAHAN

No. 8616SC1235
(Filed 2 June 1987)

1. Rape and Allied Offenses § 6.1 — first degree sex offense —no instruction on at-
tempt required
In a prosecution for first degree sex offense, defendant was not entitled to
an instruction on attempt where the victim testified that defendant inserted
his penis into her anus and then into her vagina.

2. Rape and Allied Offenses § 6— first degree sex offense—instruction given in
the disjunctive —error
Defendant was deprived of his right to be convicted by the unanimous
verdict of a jury in open court where the trial court erroneously instructed the
jury that it could convict defendant of first degree sex offense if it found that
he forced the victim to perform either fellatio or anal intercourse.

APPEAL by defendant from Bowen, Judge. Judgment entered
23 July 1986 in Superior Court, SCOTLAND County. Heard in the
Court of Appeals 11 May 1987.

Defendant was indicted for first degree rape, first degree sex
offense and first degree kidnapping. The jury found defendant
guilty of second degree rape, second degree sex offense and sec-
ond degree kidnapping.

The State presented evidence at trial which showed the
following: On 10 November 1985, the victim stopped at a service
station to purchase some gasoline. When she returned to her car,
defendant got in and told her to take him home. Defendant then
grabbed the victim’s hair and forced her to drive to an isolated
dirt road. Defendant hit the victim several times and then forced
her to perform fellatio on him. The victim also testified that
defendant put his penis in her anal opening and then in her
vagina.

After the incident, the victim told a doctor in the emergency
room that there had been oral insertion and vaginal insertion of
defendant’s penis and also attempted anal insertion. The victim
did not mention the anal insertion to police when she reported
the rape.

From the judgment of the trial court, defendant appeals.
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Attorney General Lacy H. Thornburg, by Associate Attorney
General Lorinzo L. Joyner, for the State.

Appellate Defender Malcolm Ray Hunter, Jr., by Assistant
Appellate Defender Robin E. Hudson, for defendant appellant.

ARNOLD, Judge.

Defendant makes no assignments of error with respect to the
rape and kidnapping convictions (case Nos. 85CRS6757 and 85
CRS6759 respectively). Therefore, we find no error concerning
these convictions. In regard to his conviction for second degree
sex offense (case No. 85CRS6758), defendant presents two assign-
ments of error.

[1] Defendant first eontends that he is “entitled to a new trial
because the trial court refused to instruct the jury on attempt,
where the evidence was equivocal on the sex offense charge.” A
review of the evidence shows this contention to be without merit.

The victim testified at trial that when defendant was at-
tempting to have vaginal intercourse with her, he “missed the
spot” and inserted his penis into her anal opening. The victim fur-
ther testified that defendant then admitted his mistake, cleaned
himself off and inserted his penis into the victim’s vagina.

In order to be entitled to an attempt instruction, the evi-
dence must show that defendant, with the requisite intent, com-
mitted an act that went beyond mere preparation but fell short of
actual completion of the offense. State v. Boone, 307 N.C. 198, 297
S.E. 2d 585 (1982). An attempt instruction is not warranted mere-
ly because there is no medical evidence of penetration or other
physical symptoms, as long as there is sufficient evidence of com-
pleted acts of fellatio and anal intercourse. State v. Smith, 315
N.C. 76, 337 S.E. 2d 833 (1985). The mere possibility that the jury
might believe part but not all of the victim’s testimony is not suf-
ficient to require a court to submit to the jury the issue of a
defendant’s guilt or innocence of a lesser included offense than
that which the victim testified was committed. State v. Lampkins,
286 N.C. 497, 212 S.E. 2d 106 (1975), cert. denied, 428 U.S. 909
(1976).
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After examining the evidence in the present case, we hold
that defendant was not entitled to an instruction on attempt. The
trial court correctly denied defendant’s request.

[2] Defendant also contends that the trial court committed
reversible error in instructing the jury that it could convict
defendant of first degree sex offense if it found that he forced the
victim to perform either fellatio or anal intercourse. We agree.

It is necessary to first point out that defendant did not object
to this instruction at trial. However, when the error by the trial
court violates a defendant’s right to a trial by a jury of twelve,
defendant’s failure to object is not fatal to his right to raise the
issue on appeal. State v. Ashe, 314 N.C. 28, 331 S.E. 2d 652 (1985).
In the present case, defendant argues that the jury instructions
charging crimes in the disjunctive affected his right to a unani-
mous verdict by a jury of twelve. Thus, defendant may present
this issue on appeal.

The trial court instructed the jury that they could find de-
fendant guilty of sexual offense if they found that he engaged in
either “fellatio or anal intercourse.” In State v. Diaz, 317 N.C.
545, 346 S.E. 2d 488 (1986), defendant Diaz was convicted of traf-
ficking in marijuana on the basis of a jury instruction permitting
conviction upon a finding that Diaz knowingly “possessed or
transported” the 10,000 pounds or more of marijuana. The Court
stated:

[tlhere is no way for this Court to determine whether the
jurors unanimously found that defendant possessed 10,000
pounds or more of marijuana, transported 10,000 pounds of
marijuana, both possessed and transported 10,000 pounds or
more of marijuana, or whether some jurors found that de-
fendant possessed the marijuana and some found that he
transported it. Therefore, we hold that defendant has been
deprived of his constitutional right to be convicted by a
unanimous jury and is entitled to a new trial. (Citations
omitted.)

Id. at 555, 346 S.E. 2d at 494.

In the present case, there is no way for this Court to tell
whether defendant was convicted of second degree sexual offense
because the jury unanimously agreed that defendant engaged in
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fellatio, anal intercourse, both fellatio and anal intercourse, or
whether some members of the jury found that he engaged in fella-
tio but not anal intercourse and some found that he engaged in
anal intercourse but not fellatio. Defendant has a constitutional
right to be convicted by the unanimous verdict of a jury in open
court. N.C. Const. art. 1 § 24; G.S. 15A-1237(b). Defendant was
deprived of that right in the case sub judice. Accordingly, defend-
ant’s conviction of second degree sexual offense is reversed and
remanded for a new trial.

Case No. 85CRS6757 —no error.
Case No. 85CRS6758 —new trial.
Case No. 85CRS6759—no error.

Judges EAGLES and PARKER concur.

IN THE MATTER OF: WILLIAM H. MILLER, PETITIONER v. NORTH CAROLINA
STATE BOARD OF REGISTRATION FOR PROFESSIONAL ENGINEERS
AND LAND SURVEYORS, RESPONDENT

No. 8610SC1230
(Filed 2 June 1987)

Professions and Occupations § 1— professional engineer —suspension of license
without netice
Respondent’s suspension of petitionet’s license as a professional engineer
did not comply with procedures mandated in N.C.G.S. § 150A-3(b) where peti-
tioner was not given notice that a proceeding could result in the suspension of
his license and was not given the opportunity to show that he had complied
with the requirements for retaining his license.

APPEAL by petitioner from Brannon, Judge. Judgment en-
tered 21 July 1986 in Superior Court, WAKE County. Heard in the
Court of Appeals 8 April 1987.

In February 1985, the North Carolina State Board of Regis-
tration For Professional Engineers and Land Surveyors received
a complaint which alleged that petitioner, a Professional Engineer
licensed by the Board, had affixed his seal and signature to design
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plans that were grossly incompetent and unprofessional. After in-
vestigating the complaint, the Board sent petitioner a Notice of
Action Without Hearing which stated that the Board had suffi-
cient evidence which supported the charge of gross negligence, in-
competence or misconduct. The Board informed petitioner that it
would issue a letter of reprimand and fine him $500.00 unless he
requested a hearing. Petitioner requested a hearing which was
held on 12 December 1985.

On 19 December 1985, the Board issued a Decision and Right
of Appeal. The Board concluded that petitioner was guilty of
gross negligence and incompetence, reprimanded him and sus-
pended his license “until such time as William H. Miller has
demonstrated his competency by successfully passing the eight
hour written Principles and Practice of Engineering examination.

”

Petitioner appealed the Board’s decision and the trial court
affirmed the Board’s action. From the judgment of the trial court,
petitioner appeals.

Maupin, Taylor, Ellis & Adams, by Jokn C. Cooke and Ronald
R. Rogers, for petitioner appellant.

Bailey, Dixon, Wooten, McDonald, Fountain & Walker, by
Wright T. Dixon, Jr. and Dorothy V. Kibler, for respondent ap-
pellee.

ARNOLD, Judge.

The provisions of Chapter 89C of the General Statutes pro-
vide respondent with the authority to supervise engineering in
North Carolina. G.S. 89C-21 states:

(a) The Board may suspend, refuse to renew, or revoke
the certificate of registration, require reexamination, or levy
a fine not in excess of five hundred dollars ($500.00) for any
engineer or land surveyor, who is found:

* * * *

(2) Guilty of any gross negligence, incompetence or mis-
conduct, in the practice of his profession. In the event the
Board finds that a certificate holder is incompetent the Board
may, in its discretion, require oral or written examinations,
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or other indication of the certificate holder’s fitness to prac-
tice his profession and to suspend his license during any such
period.

G.S. 89C-21(a)2).

G.S. 89C-22(b) provides that all charges shall be heard by the
Board as provided under the requirements of Chapter 150A of the
General Statutes.

G.S. 150A-3(b) provides:

Before the commencement of proceedings for suspension,
revocation, annulment, withdrawal, recall, cancellation, or
amendment of a license, an agency shall give notice to the
licensee, pursuant to the provisions of G.S. 15A-23(c), of al-
leged facts or alleged conduct which warrant the intended
action. The licensee shall be given an opportunity to show
compliance with all lawful requirements for retention of the
license.

In the case sub judice, the Notice of Action Without Hearing
informed petitioner that the Board’s “intended action” was a
reprimand and fine. At no time did the Board inform petitioner
that it intended to suspend his license.

Although petitioner was given notice of the alleged facts sup-
porting the reprimand and fine, he had no notice that the same
facts would warrant suspension of his license. Additionally, peti-
tioner did not have an opportunity at the hearing to show com-
pliance with the requirements for retaining his license since he
was unaware that the proceeding could result in the suspension.

We hold that the Board's suspension of petitioner’s license
did not comply with the procedures mandated in G.S. 150A-3(b).
Petitioner was entitled to notice that the proceeding could result
in the suspension of his license and given the opportunity to show
that he had complied with the requirements for retaining his li-
cense. Accordingly, the judgment of the trial court is reversed
and the Board’s decision is vacated.

Reversed.

Judges WELLS and ORR concur.
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DEBBIE GAIL FRYE v. LLOYD ANDERSON

No. 8620DC1170
(Filed 2 June 1987)

1. Automobiles and Other Vehicles § 55.2— driving without lights —insufficiency
of evidence of contributory negligence

In an action involving allegedly negligent operation of an automobile, the
trial court did not err in denying plaintiff's motion for a directed verdict on
defendant’s counterclaim based on defendant’s contributory negligence, where
plaintiff pointed to testimony by defendant’s eyewitness that he could see
plaintiff's car approaching even though the headlights were not on, but this
was not conclusive evidence that defendant was contributorily negligent be-
cause the witness was standing 25 yards away from defendant’s vehicle and
therefore did not have the same vantage point as defendant.

2. Witnesses § 8.2— negligent operation of vehicle —cross-examination of driver
as to unrelated misconduct

In a negligence action arising from an automobile accident, the trial court
erred in allowing defendant’s attorney to cross-examine plaintiff about her
alleged possession of a stolen VCR. N.C.G.S. § 8C-1, Rules 608 and 609.

APPEAL by defendant from Beale, Judge. Order entered 22
May 1986 in District Court, ANSON County. Heard in the Court of
Appeals 7 April 1987.

Plaintiff and defendant were involved in an automobile colli-
sion. Plaintiff filed this action against defendant and defendant
filed a counterclaim. The case was tried before a jury which re-
turned a verdict for defendant. Plaintiff moved for a new trial.
The trial judge set aside the verdict and granted plaintiff's mo-
tion. From the order of the trial court, defendant appeals and
plaintiff cross-appeals.

Leath, Bynum, Kitchin & Neal, by Stephan R. Futrell, for
plaintiff appellee.

Henry T. Drake for defendant appellant.

ARNOLD, Judge.

In the order setting aside the verdict and granting a new
trial, the trial court concluded “as a matter of law that the plain-
tiff should receive a new trial pursuant to Rule 50 [sic] (a)(1)(2)(6)
and (7) of the North Carolina Rules of Civil Procedure.” The refer-
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ence to Rule 50 is a typographical error and the trial court meant
to refer to Rule 59 since the latter deals with new trials. Rule
59(a) states in pertinent part:

A new trial may be granted to all or any of the parties
and on all or part of the issues for any of the following causes
or grounds:

(1) Any irregularity by which any party was prevented
from having a fair trial;

(2) Misconduct of the jury or prevailing party;

(6) Excessive or inadequate damages appearing to have
been given under the influence of passion or preju-
dice;

{(7) Insufficiency of the evidence to justify the verdict or
that the verdict is contrary to law.

G.S. 1A-1, Rule 59(a).

Defendant contends (1) that the trial court erred in making
findings of fact that are not supported by evidence in the record
and (2) that the trial court erred in setting aside the verdict and
granting a new trial.

A motion under section (a) of Rule 59 is addressed to the
sound discretion of the trial judge. Hamlin v. Austin, 49 N.C. App.
196, 270 S.E. 2d 558 (1980). A ruling in the discretion of the trial
judge raises no question of law. Bryant v. Nationwide Mut. Ins.
Co., 313 N.C. 362, 329 S.E. 2d 333 (1985). Although the order in
the case sub judice states that plaintiff should receive a new trial
“as a matter of law,” the order was in fact an exercise of the trial
judge’s discretion under Rule 59(a).

It has been long settled in our jurisdiction that an ap-
pellate court’s review of a trial judge’s discretionary ruling
either granting or denying a motion to set aside a verdict
and order a new trial is strictly limited to the determination
of whether the record affirmatively demonstrates a manifest
abuse of discretion by the judge.

Worthington v. Bynum, 305 N.C. 478, 482, 290 S.E. 2d 599, 602
(1982). “The standard for review of a trial court’s discretionary
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ruling either granting or denying a motion to set aside a verdict
and order a new trial is virtually prohibitive of appellate in-
tervention.” Pearce v. Fletcher, T4 N.C. App. 543, 544, 328 S.E. 2d
889, 890 (1985). “[A]n appellate court should not disturb a discre-
tionary Rule 59 order unless it is reasonably convineed by the
cold record that the trial judge’s ruling probably amounted to a
substantial miscarriage of justice.” Worthington, 305 N.C. at 487,
290 S.E. 2d at 605.

A review of the record in the present case indicates no abuse
of discretion by the trial judge. Additionally, the trial court’s find-
ings of fact in the order are amply supported by evidence in the
record. Therefore, the order of the trial court which sets aside
the verdict and grants a new trial is affirmed.

[1] Plaintiff assigns error on cross-appeal to the trial court’s
refusal to grant her motion for a directed verdict on defendant’s
counterclaim. She argues that the evidence established that de-
fendant was contributorily negligent.

A trial court should grant a directed verdict on the ground of
contributory negligence when the evidence establishes the non-
movant’s contributory negligence so clearly that no other reason-
able inference or conclusion may be drawn therefrom. See Brown
v. Hale, 263 N.C. 176, 139 S.E. 2d 210 (1964).

Plaintiff points to evidence that defendant entered the
highway from a private driveway and testimony from defendant’s
witness, George Rising, that he could see plaintiff's car ap-
proaching even though the headlights were not on. This evidence
is not conclusive that defendant was contributorily negligent.
Rising did not have the same vantage point as defendant since he
was standing about 25 yards away from defendant’s vehicle. The
police officer who investigated the accident testified that it was
dark and that headlights “would have been required.” The trial
court did not err in denying plaintiff’s motion for a directed ver-
dict.

[2] Plaintiff also contends that the trial court erred in permit-
ting defendant’s attorney to cross-examine her about alleged pos-
session of a stolen video cassette recorder (VCR).

In response to questions regarding a stolen VCR, plaintiff
stated that she did not know if it was stolen or not. Since plaintiff
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was not convicted of possessing stolen property, these questions
were not admissible under G.S. 8C-1, Rule 609. Likewise, these
questions were not admissible under G.S. 8C-1, Rule 608 since the
possession of a VCR that plaintiff did not know to be stolen is not
a “bad act” probative of truthfulness or untruthfulness. See 1 H.
Brandis, Brandis on North Carolina Evidence, § 111 (2d rev. ed.
1982). Thus, the trial court erred in allowing defendant’s attorney
to cross-examine plaintiff about the VCR.

We are not persuaded by plaintiff’s remaining assignments of
error. The order of the trial court is

Affirmed.

Judges WELLS and ORR concur.

LILLIE J. GILLESPIE v. TOMMY RAY COFFEY, G. LEWIS BERNHARDT, AND
THE CITY OF LENOIR, A MUNICIPAL CORPORATION

No. 8625SC1257
(Filed 2 June 1987)

1. Limitation of Actions § 4.2— remodeling of restaurant entryway — applicability
of six-year statute of limitations
The statute of limitations of N.C.G.S. § 1-50(5)a prohibited plaintiff from
bringing a personal injury action against defendant city because more than six
years had passed from the time that defendant’s building inspector approved
the remodeling of a restaurant entryway to the time plaintiff filed this action
seeking damages for the injuries suffered due to a fall at the restaurant.

2. Negligence § 48— condition of restaurant entryway—failure to comply with
building code —no showing of proximate cause
In an action to recover for personal injuries sustained by plaintiff when
she fell in a restaurant, the trial court properly entered summary judgment
for defendants where plaintiff alleged that remodeling of the restaurant en-
tryway did not meet requirements as set forth in the N. C. State Building
Code, but she presented no evidence that the alleged noncompliance prox-
imately caused her injuries.

APPEAL by plaintiff from Hyatt, Judge. Orders entered 5
September 1986 in Superior Court, CALDWELL County. Heard in
the Court of Appeals 6 May 1987.
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Plaintiff instituted this action on 24 September 1985 seeking
damages for the injuries suffered due to a fall at Crossroads
Restaurant in Lenoir, North Carolina. Plaintiff claimed that the
remodeling of the restaurant entryway in May of 1979 did not
meet requirements as set forth in the North Carolina State
Building Code. Plaintiff claimed that the City of Lenoir was
responsible because it inspected and approved the entryway after
its completion and continually failed to enforce the building code
requirements. Plaintiff claimed that all defendants were liable
because of faulty design, construction and maintenance and be-
cause there were no signs warning of the “dangerous condition
there existing.” All defendants filed for summary judgment and
their motions were granted on 5 September 1986. From these or-
ders of the trial court, plaintiff appeals.

Donald T. Robbins for plaintiff appellant.

Whisnant, Stmmons, Groome, Tuttle and Pike, by Houston
Groome, Jr., for defendant appellee, Tommy Ray Coffey.

Todd, Vanderbloemen, Respess and Brady, by Bruce W. Van-
derbloemen, for defendant appellee, G. Lewis Bernhardt.

Mitchell, Blackwell, Mitchell and Smith, by Thomas G. Smith,
for defendant appellee, City of Lenoir.

ARNOLD, Judge.

Plaintiff contends that the trial court erred in granting sum-
mary judgment to all of the defendants. We do not agree.

[1] Concerning the granting of summary judgment to the City of
Lenoir, we note the following statute. G.S. 1-50(8)a states:

No action to recover damages based upon or arising out of
the defective or unsafe condition of an improvement to real
property shall be brought more than six years from the later
of the specific last act or omission of the defendant giving
rise to the cause of action or substantial completion of the im-
provement.

The City of Lenoir claims that this statute of limitations prohibits
plaintiff from bringing this action against the defendant City
because more than six years have passed from the time that the
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building inspector approved the remodeling to the time plaintiff
filed this action.

Plaintiff, however, claims that the City of Lenoir may not
assert the statute of limitations defense due to G.S. 1-50(5)d. This
statute states:

The limitation prescribed by this subdivision shall not be
asserted as a defense by any person in actual possession or
control, as owner, tenant or otherwise, of the improvement at
the time the defective or unsafe condition constitutes the
proximate cause of the injury or death for which it is pro-
posed to bring an action, in the event such person in actual
possession or control either knew, or ought reasonably to
have known, of the defective or unsafe condition.

Plaintiff argues that the City of Lenoir was in “control” as set
forth in the statute because it was in charge of all construction
within its territorial boundaries and had the responsibility for en-
forcement of the North Carolina State Building Code pursuant to
Section 105.2 which states:

Local Inspection Departments shall receive applications for
permits, issue or deny permits, make necessary inspections,
issue or deny certificates of compliance, issue orders to cor-
rect violations, revoke permits, bring judicial actions against
actual or threatened violations, keep adequate records, and
take any other actions that may be required in order ade-
quately to enforce the Code.

We are not persuaded by plaintiff's argument.

The exception in G.S. 1-50(5)d for owners and tenants is
based on a continued duty to inspect and maintain the premises.
The City of Lenoir had no duty to continually inspect the remod-
eled entryway. The last act of the defendant City occurred in May
1979 when the building inspector approved the remodeling of
Crossroads and concluded that the alterations to the restaurant
complied with the building code. Thus, by waiting more than six
years from that last act, plaintiff is barred by G.S. 1-50(5) from
bringing this action against the City of Lenoir.

[2] Even without the benefit of the statute of limitations set
forth in G.S. 1-50(5), summary judgment was appropriately grant-



100 COURT OF APPEALS [86

Levan v. Eidson

ed to the City of Lenoir and also to the remaining defendants
because plaintiff presented no evidence that the alleged noncom-
pliance with the building code proximately caused her injuries.

Plaintiff makes brief mention of the provision of the North
Carolina State Building Code concerning handicapped facilities in
construction. No mention, however, is made of what plaintiff be-
lieved the code to require in the present case and just how the
entryway did not conform to such requirements.

In her brief, plaintiff correctly points out that violation of the
building code is negligence per se. Lindstrom v. Chesnutt, 15 N.C.
App. 15, 189 S.E. 2d 749, cert. denied, 281 N.C. 757, 191 S.E. 2d
361 (1972). However, even assuming arguendo that the entryway
did not meet the requirements of the code, plaintiff’s action still
fails. Plaintiff has made no showing that such negligent non-
compliance was a cause in fact of her injury, much less a prox-
imate cause. In order for plaintiff to show that there was a
genuine issue of material fact in this respect, it was necessary for
plaintiff to forecast evidence which is “sufficient to take the case
out of the realm of conjecture and into the field of legitimate in-
ference from established facts.” Parker v. Wilson, 247 N.C. 47, 53,
100 S.E. 2d 258, 262 (1957). This, plaintiff has not done. The trial
court did not err in granting defendants’ motions for summary
judgment.

Affirmed.

Judges WELLS and ORR concur.

ALFRED L. LEVAN anp wIFE, MAXINE S. LEVAN v. BEULAH L. EIDSON

No. 86228C1305
(Filed 2 June 1987)

Deeds § 21— right of first refusal —no price provision— contract unenforceable
In an action for specific performance of a contract to give plaintiffs first
right of refusal for certain described real property owned by defendant, the
trial court properly entered summary judgment for defendant where the con-
tract did not link the right of first refusal to the fair market value of the land
nor to the price grantors would be willing to accept from third parties, and the
contract was therefore unenforceable.
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APPEAL by plaintiffs from Collier, Judge. Judgment entered
27 October 1986 in IREDELL County Superior Court. Heard in the
Court of Appeals 12 May 1987.

Plaintiffs brought this action seeking specific performance of
a contract. Plaintiffs alleged in their complaint that defendant
(and her deceased husband) entered into a contract with plaintiffs
in which defendant promised to give plaintiffs the first right of
refusal for certain described real property owned by defendant,
but that defendant had refused to honor the contract. Plaintiffs
attached a copy of the contract to the complaint as an exhibit.
Defendant answered and moved to dismiss under G.S. § 1A-1,
Rule 12(b)(6) of the Rules of Civil Procedure for failure of plain-
tiffs to state a claim from which relief could be granted. When
defendant’s motion came on for hearing, the trial court considered
the pleadings, contract, affidavits and interrogatories. The trial
court granted defendant’s Rule 12(b)(6) motion, but the parties
have properly stipulated that the trial court’s order should be
treated as one for summary judgment under Rule 56 of the Rules
of Civil Procedure.

The materials before the trial court reveal the following
forecast of evidence. In September of 1975, plaintiffs and defend-
ant (and defendant’s deceased husband) entered into a written
contract which contained, inter alia, the following pertinent
language:

That for and in consideration of the parties of the second
part [plaintiffs] having purchased property from the parties
of the first part [defendant and her deceased husband], the
said parties of the first part do hereby agree and grant unto
the parties of the second part the following:

That if at any time the parties of the first part decide to
sell their property located on the Southeast corner of U. S.
Highway No. 21 and N.C. Road No. 2171, that they will first
offer the same for sale to the parties of the second part.

Defendant had agreed to sell the property to another person for
$80,000.00. In his affidavit, plaintiff Alfred Levan stated that
defendant did so without first offering to sell the property to
plaintiffs, that plaintiffs offered to buy the property for
$80,000.00, but that defendant had refused to sell to them. In



102 COURT OF APPEALS [86

Levan v. Eidson

answers to interrogatories, defendant indicated that she had of-
fered to sell the property to plaintiffs, informed plaintiffs that she
had received an offer of $80,000.00 from another person, but re-
ceived no further response from plaintiffs.

Eisele & Ashburn, P.A., by Douglas G. Eisele, for plaintiff-
appellants.

Homesley, Jones, Gaines & Fields, by Edmund L. Gaines and
Clifton W. Homesley, for defendant-appellee.

WELLS, Judge.

The sole issue in this appeal is whether the trial court erred
in granting summary judgment for defendant.

So-called “rights of first refusal” or “preemptive rights” in
real property contracts have been the subject of a number of deci-
sions of our appellate courts. In the leading case of Smith v.
Mitchell, 301 N.C. 58, 269 S.E. 2d 608 (1980), our Supreme Court
analogized such contracts to options to purchase and discussed at
length the principles of law pertaining to and controlling such
contracts. The Court initially noted that “[c]ertain such restric-
tions on alienability, if defined as preemptive rights and if careful-
ly limited in duration and price, are not void per se and will be
enforced if reasonable.” Relying on Hardy v. Galloway, 111 N.C.
519, 15 S.E. 890 (1892), the seminal case in this aspect of real
property law, the court in Smith stated that two primary con-
siderations dictate the reasonableness or unreasonableness of
such preemptive rights: “the duration of the right and the provi-
sions it makes for determining the price of exercising the right.”
The court then adopted the following generally applicable rules:

We believe the better rule is to limit the duration of the
right to a period within the rule against perpetuities and
thus avoid lengthy litigation over what is or is not a reasona-
ble time within the facts of any given case. We further agree
with the authorities that a reasonable price provision in a
preemptive right is one which somehow links the price to the
fair market value of the land, or to the price the seller is will-
ing to accept from third parties.

We first note that the contract at issue in this case meets the
first requirement as it purports to bind only the grantors. It is
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clear, however, that the contract does not meet the second re-
quirement, as it neither links the preemptive right (right of first
refusal) to the fair market value of the land nor to the price the
grantors would be willing to accept from third parties.

The forecast of evidence before the trial court showed that
there was no genuine issue as to any material fact and that de-
fendant was entitled to judgment as a matter of law. See G.S.
§ 1A-1, Rule 56(c) of the Rules of Civil Procedure.

For the reasons stated, the judgment of the trial court is
Affirmed.

Judges ARNOLD and ORR concur.

CLARA H. LEWIS v. VAN J. STITT

No. 8626DC953
(Filed 2 June 1987)

Appeal and Error § 6.8— denial of summary judgment— trial on the merits —no ap-
peal from denial of summary judgment
The trial court’s denial of defendant’s motion for summary judgment was
not reviewable where there was a final judgment rendered in a trial on the
merits.

APPEAL by defendant from Elkins, Judge. Judgment entered
1 July 1986 in District Court, MECKLENBURG County. Heard in the
Court of Appeals 4 February 1987.

Calvin L. Brown, for plaintiff-appellee.

Hamel, Helms, Cannon, Hamel & Pearce, P.A., by Thomas R.
Cannon and A. Elizabeth Green, for defendant-appellant.

GREENE, Judge.

This is an action to establish paternity and receive child sup-
port. The female child for whom plaintiff seeks support was born
to plaintiff out of wedlock in 1971.
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Plaintiff brought this action in 1985 alleging defendant, Van
Stitt, is the biological father of the child and must provide for her
support. In his answer, defendant denied he was the father and
further replied that plaintiff had married Richard Lewis, Jr., in
1973 and the two had legitimated the child pursuant to G.S. 49-12
and had requested the child’s surname be changed to Lewis on
the birth certificate pursuant to G.S. 49-13. Defendant also alleged
that as a result of plaintiff's and Lewis’ request the change had
been made.

Defendant then filed a motion for summary judgment and at-
tached a copy of plaintiff's and Lewis’ marriage certificate and a
certified copy of their affidavits regarding the child’s parentage
and their written request for the name change. The trial court
denied defendant’s motion for summary judgment. The case was
heard by a jury which found defendant to be the child’s father,
and the trial court ordered him to pay child support. Defendant
appealed from the order denying summary judgment.

Plaintiff's civil action to determine paternity is governed by
G.S. 49-14, which appears under Article 3 of Chapter 49 entitled
Civil Actions Regarding Illegitimate Children:

(a) The paternity of a child born out of wedlock may be
established by civil action. A certified copy of a certificate of
birth of the child shall be attached to the complaint. Such
establishment of paternity shall not have the effect of legiti-
mation.

G.S. 49-14(a) (Dec. 1984).

Defendant argued at the summary judgment hearing that the
child was legitimated under G.S. 49-12:

When the mother of any child born out of wedlock and
the reputed father of such child shall intermarry or shall
have intermarried at any time after the birth of such chiid,
the child shall, in all respects after such intermarriage be
deemed and held to be legitimate .

In addition, G.S. 49-13 provides in pertinent part:

When a child is legitimated under the provisions of G.S.
49-12, the State Registrar of Vital Statisties shall make a new
birth certificate bearing the full name of the father upon
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presentation of a certified copy of the certificate of marriage
of the father and mother and change the surname of the child
so that it will be the same as the surname of the father.

We note first that if plaintiff’s child was legitimate by virtue
of G.S. 49-12, plaintiff's action under G.S. 49-14 could not be main-
tained. We stated in Wright v. Gann, 27 N.C. App. 45, 47, 217 S.E.
2d 761, 763, cert. denied, 288 N.C. 513, 219 S.E. 2d 348 (1975), that
G.S. 49-14 establishes a means of support for illegitimate children.
However, the only basis for defendant’s appeal is the denial of
summary judgment, and on this basis, his appeal must fail.

The Supreme Court held in Harris v. Walden, 314 N.C. 284,
286, 333 S.E. 2d 254, 256 (1985), that “‘the denial of a motion for
summary judgment is not reviewable during appeal from a final
judgment rendered in a trial on the merits.” The trial court’s
denial of defendant’s motion for summary judgment is not review-
able.

Affirmed.

Judges WELLS and EAGLES concur.

EDNA LEE HILTON COLLAR v. JOHN HOWARD COLLAR, JR.

No. 8610DC717
(Filed 2 June 1987)

Divorce and Alimony § 30— no equitable distribution before absolute divorce—
written agreement no exception
Where the parties reduced their agreement for distribution of marital
property to writing and orally acknowledged it before a certifying officer, but
defendant refused to sign the agreement, it was not duly executed as required
by N.C.G.S. § 50-20(d) and therefore could not be an exception to N.C.G.S.
§ 50-21(a), which provides that the equitable distribution of marital property
may not precede a decree of absolute divorce except where there is a duly ex-
ecuted and acknowledged written agreement.

APPEAL by defendant from Payne, Judge. Order entered 30
May 1986 in District Court, WAKE County. Heard in the Court of
Appeals 11 December 1986.
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Plaintiff-wife brought this action to obtain a divorce from bed
and board, temporary and permanent alimony, custody of and sup-
port for the minor child, exclusive possession of the marital
residence and its contents, and attorney’s fees.

At the hearing on the issues, held 12 December 1984, counsel
for both parties requested that the matter be held open for settle-
ment discussion. The trial court agreed to this request, and subse-
quently both parties, accompanied by counsel, appeared before
the trial court with an agreement purporting to settle all matters
in controversy, including the division of marital property.

Plaintiff's attorney prepared a consent judgment incorporat-
ing the terms of the in-court settlement agreement. When pre-
sented with the consent judgment, defendant refused to sign it.
However, plaintiff signed the judgment and submitted it to the
trial court. On 3 April 1985, the trial court signed plaintiff’s con-
sent judgment and incorporated it into the trial court’s judgment
rendered in this case.

Defendant did not appeal the entry of the judgment until 8
November 1985. At that time defendant filed a motion to set
aside part of the judgment as void pursuant to N.C.G.S. § 1A-1,
Rule 60. The trial court denied defendant’s motion, and in the
order arising out of the hearing of the motion, the trial court
found, in pertinent part, the following facts:

1. This case was first set for hearing before the under-
signed [judge] on December 12, 1984 at which time counsel
for both parties asked that the matter be held open to allow
settlement discussions; thereafter, the parties and their
attorneys appeared in open court, announced that a full set-
tlement had been reached and stated the terms of the settle-
ment; both parties were asked in open Court if the terms of
the agreement had been fully and accurately stated and if
they consented to the said agreement; both parties answered
in the affirmative; a written transcript of these proceedings
was later prepared and is part of the file herein;

2. Thereafter counsel for plaintiff prepared a Consent
Order reflecting the in-Court agreement of December 12,
1984; this Order was submitted to the defendant who refused
to sign it; the Order was thereafter submitted to the under-
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signed [judge] and was signed by the undersigned [judge] on
April 3, 1985;

3. At the time of the December 12, 1984 hearing and the
April 3, 1985 Order the parties were still lawfully married to
each other;

Based on these facts the trial court concluded as a matter of
law that:

1. The December 12, 1984 in-court proceedings between
the parties, both being represented by competent legal coun-
sel, constitute a valid and enforceable contract or separation
agreement as provided by G.S. 50-20(d), G.S. 52-10(c) and G.S.
52-10.1;

Defendant appeals the denial of this motion.

White and Crumpler, by G. Edgar Parker, Robin J. Stinson
and Christopher L. Beal, attorneys for plaintiff appellee Edna Lee
Hilton Collar.

Ragsdale & Kirschbaum, P.A., by William L. Ragsdale, attor-
ney for defendant appellant John Howard Collar, Jr.

ORR, Judge.

Defendant contends on appeal that the portion of the 3 April
1985 judgment addressing distribution of marital property is void
because it violates the prohibition in N.C.G.S. § 50-21 against
court-ordered equitable distribution before the granting of abso-
lute divorce.

Defendant’s appeal is brought pursuant to N.C.G.S. § 1A-1,
Rule 60(b}{4), which authorizes a court, on a motion and upon such
terms as are just, to relieve a party from a final judgment, order,
or proceeding if the judgment is void. N.C.G.S. § 1A-1, Rule
60(b)(4) (1983).

Findings of fact made by a trial judge upon a Rule 60(b) mo-
tion are binding on appeal if supported by any competent evi-
dence. Doxol Gas v. Barefoot, 10 N.C. App. 703, 179 S.E. 2d 890
(1971). Whereas, “[tjhe conclusions of law made by the judge upon
the facts found by him are reviewable on appeal.” Norton v. Saw-
yer, 30 N.C. App. 420, 422, 227 S.E. 2d 148, 151, disc. rev. denied,
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291 N.C. 176, 229 S.E. 2d 689 (1976); Moore v. Deal, 239 N.C. 224,
79 S.E. 2d 507 (1954).

After reviewing the record we are convinced that the judge’s
findings of fact are supported by competent evidence. We are not
convinced, however, that these facts support the judge's conclu-
sion of law that the agreement negotiated by the parties was a
N.C.G.S. § 50-20(d) agreement, and, thus, excepted from the
N.C.G.S. § 50-21 strictures.

N.C.G.S. § 50-21(a) specifically states that the equitable
distribution of marital property may not precede a decree of ab-
solute divorce. N.C.G.S. § 50-21 (1984). McKenzie v. McKenzie, 75
N.C. App. 188, 330 S.E. 2d 270 (1985). N.C.G.S. § 50-20(d) provides
an exception to this rule, permitting distribution of marital prop-
erty before absolute divorce, but only: “[1] by [a] written agree-
ment, [2] duly executed and [3] acknowledged in accordance with
the provisions of G.S. 52-10 and 52-10.1 . . . .” N.C.G.S. § 50-20(d)
(1984).

As the trial court’s findings of fact note, the parties reduced
their agreement to writing and orally acknowledged it before a
certifying officer. However, as these facts further disclose, de-
fendant refused to sign the agreement. This refusal prevented the
agreement from being “duly executed.” The legal definition of
“execute” is “. . . to sign . ... To perform all necessary for-
malities, as to make and sign a contract, or sign and deliver a
note.” Black’s Law Dictionary 509 (rev. 5th ed. 1979) (emphasis
added). Consequently, without the signature of both the husband
and the wife, an agreement may not conform to the requirements
of N.C.G.S. § 50-20(d).

For this reason, the 3 April 1985 judgment, which effectuated
a distribution of the parties’ marital property, must be described
as a court-ordered equitable distribution before absolute divorce.
Such an action is expressly prohibited by N.C.G.S. § 50-21(a). Ac-
cordingly, a judgment ordering such action is without authority,
null, and void. McKenzie v. McKenzie, 75 N.C. App. 188, 330 S.E.
2d 270.

This Court concludes, therefore, that the trial court erred in
denying defendant’s motion and finds that the portion of the 3
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April 1985 judgment pertaining to the distribution of marital
property is a nullity and must be vacated.

Vacated.

Judges ARNOLD and PHILLIPS concur.

JOHN HOWARD COLLAR, JR. v. EDNA LEE HILTON COLLAR

No. 8610DC718
(Filed 2 June 1987)

APPEAL by plaintiff from Payne, Judge. Order entered 30
May 1986 in District Court, WAKE County. Heard in the Court of
Appeals 11 December 1986.

Defendant Edna Collar brought an action to obtain a divorce
from bed and board, temporary and permanent alimony, custody
of and support for the minor child, exclusive possession of the
marital residence and its contents, and attorney’s fees from plain-
tiff John Collar.

At the hearing on these issues, held 12 December 1984,
counsel for both parties requested that the matter be held open
for settlement discussion. The trial court agreed to this request,
and subsequently both parties, accompanied by counsel, appeared
before the trial court with an agreement purporting to settle all
matters in controversy.

Defendant’s attorney prepared a consent judgment incor-
porating the terms of the in-court settlement agreement. When
presented with the consent judgment, plaintiff refused to sign it.
However, defendant signed the judgment and submitted it to the
trial court. On 8 April 1985, the trial court signed defendant’s con-
sent judgment and incorporated it into the trial court’s judgment
rendered in the case.

On 9 May 1985 plaintiff filed a complaint seeking absolute
divorce from defendant and equitable distribution of their marital
property. The trial court severed the two issues and granted
plaintiff’s request for absolute divorce without a jury trial. De-
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fendant then moved for summary judgment on the issue of equita-
ble distribution, contending that the 3 April 1985 judgment pro-
hibited further litigation of this matter. The trial court granted
defendant’s motion. From this decision, plaintiff appeals.

Ragsdale & Kirschbaum, P.A., by William L. Ragsdale, attor-
ney for plaintiff appellant John Howard Collar, Jr.

White and Crumpler, by G. Edgar Parker, Robirn J. Stinson
and Christopher L. Beal, attorneys for defendant appellee Edna
Lee Hilton Collar.

ORR, Judge.

This is plaintiff’s second appeal to this Court challenging the
validity of the 3 April 1985 consent judgment. In the companion
case, Collar v. Collar, 86 N.C. App. 105, 356 S.E. 2d 405 (1987),
plaintiff moved to set aside that portion of the trial court’s judg-
ment addressing distribution of marital property on the grounds
that it violated the prohibition in N.C.G.S. § 50-21 against court-
ordered equitable distribution before the granting of absolute
divorce. Defendant responded in that case by contending that the
3 April 1985 judgment was a N.C.G.S. § 50-20(d) agreement, which
is excepted from the N.C.G.S. § 50-21 restriction.

Plaintiff correctly acknowledges that our decision in the
above mentioned case determines the present appeal. In that
prior appeal, we held that the 3 April 1985 judgment did not com-
ply with the requirements of N.C.G.S. § 50-20(d), was in violation
of the N.C.G.S. § 50-21 prohibition, and, thus, was null and void.
It is unnecessary to repeat in this case the original discussion of
that holding. Instead we incorporate by reference our prior opin-
on.

Therefore, the trial court’s granting of defendant’s motion for
summary judgment in the present case, based on the validity of
the trial court’s judgment, was an error. We vacate the trial
court’s decision, and remand this case to the trial court for the
equitable distribution of the parties’ marital property in conform-
ity with N.C.G.S. § 50-20.

Vacated and remanded.

Judges ARNOLD and PHILLIPS concur.
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BAGWELL v. VIRGINIA DARE Wake Affirmed in
TRANSPORTATION (85CVD8971) part; new trial

No. 8610DC1268 in part.

BAUER-YOCUM v. Durham Affirmed in part,
BAUER-YOCUM (85CVD1669 reversed in part

No. 8614DC1056 (85CVD2022) and remanded.

BLACK v. HIATT Gaston Affirmed

No. 8727SC36 (86CVS1505)

BLUE BELL, INC. v. Guilford Reversed in part
FEDERAL EXPRESS (84CVS2644) and remanded.

No. 86185C1161

BLOOM v. SCHAUBLE Caldwell Dismissed

No. 8625DC1302 (85CVD1141)

BUCKNER v. BUCKNER Alamance Affirmed

No. 8615DC1104 (85CVD1352)

DAVIS v. HOVIS Guilford Affirmed in part;

No. 86185C1220 (85CVS85T75) reversed in part

and remanded.

EVANS v. N. C. FARM BUREAU Scotland Affirmed
MUT. INS. (85CVS104)

No. 8616SC1183

HARRIS v. WEBB Mecklenburg Affirmed

No. 86265C1195 (84CVS9499)

IN RE FORECLOSURE McDowell Vacated and
OF BROOKS (86SP33) remanded.

No. 8629S5C1102

LYNCH v. SHERRILL Forsyth Affirmed
PAVING CO. (86CVD813)

No. 8721DC59

MAYES v. TABOR Transylvania Affirmed in part

No. 8629SC1044 (82CVS347 and vacated in

part.

MORGAN v. POOLE Carteret No Error

No. 863SC1147 (83CVS638)

STATE v. ALLEN McDowell No Error

No. 8629SC1340 (86CRS498)

STATE v. ATKINSON Wayne No Error

No. 8785C28 (86CRS495)
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STATE v. BARROW
No. 8648C1310

STATE v. COLEY
No. 8685C996

STATE v. CULBRETH
No. 87108C9

STATE v. FREEMAN
No. 8712SC87

STATE v. GARRISON
No. 86275C1353

STATE v. HOWIE
No. 86265C1338

STATE v. JONES
No. 873SC8

STATE v. MCKENZIE
No. 87218C23

STATE v. MCLAUGHLIN
No. 86208C1226

STATE v. MASON
No. 8748C117

STATE v. MILLER
No. 86198C1242

STATE v. MOUNT
No. 86128C1228

STATE v. OAKLEY
No. 8615SC1341

STATE v. PRATT
No. 86208C1007

STATE v. RIDDLE
No. 86285C1227

STATE v. SMITH
No. 86125C1356

Onslow
(86CRS365)
(86CRS568)

Wayne
{86CRS1236)

Wake
(85CRS64002)

Cumberland
(85CRS54512)

Gaston

(86CRS7566)
(86CRS7567)
(86CRS7568)
(86CRS7569)

Mecklenburg
(85CRS033935)
(85CRS033937)

Pitt
(86CRS14369)

Forsyth
(84CRS34116)

Moore
(86CRS1078)

Onslow
(84CRS13297)

Montgomery
(86CRS121)
(86CRS122)

Cumberland
(86CRS1963)

Alamance
(85CRS18803)

Anson
(85CRS1038)

Buncombe
(85CRS22307)
(85CRS22308)

Cumberland
(86CRS1968)

No Error

New Trial

Affirmed

No Error

No Error

No Error

Remanded for a
new sentencing
hearing.

No Error

No Error

Affirmed

No Error (Miller)

No Error (Lundburg)

No Error

No Error

No Error

No Error

No Error
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STATE v. SWANSON
No. 86285C992

STATE v. WILES
No. 87238C3

THOMAS v. N. C. DEPT. OF
HUMAN RESOURCES
No. 8630SC1156

WARNER v. DUPEA
No. 86158C935

WRIGHT v. COUNTY
OF MACON
No. 86305C1132

Buncombe
(85CRS28996)

Wilkes
(85CRS3617)

Swain
(86CVST8)

Orange
(86CVS99)

Macon
(83CVS107)

No Error

No Error

Affirmed

Affirmed as to
defendant Craft.
Summary judgment
as to Dupea is
reversed.

Affirmed
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1.

2.

3.

4.

STATE OF NORTH CAROLINA v. BOB MEDLIN

No. 8614S(C883
(Filed 16 June 1987}

Conspiracy § 6— conspiracy to commit breakings or enterings—seven
judgments vacated —single plan to commit ongoing series of breakings or en-
terings

Three judgments on seven conspiracy to break and enter convictions were
vacated and remanded for entry of one judgment where the charges arose out
of ten break-ins at several related stores; all of the break-ins occurred within
four months, and some within ten days of each other; the participants re-
mained the same; the participants pursued the same objective throughout;
meetings generally took place after break-ins to divide the spoils and to dis-
cuss the next break-in; and the gist of the meetings was to plan subsequent
break-ins in furtherance of the original unlawful agreement.

Conspiracy § 8— conspiracy to commit felonious breakings or enterings — Class
J felony

The trial court erred when sentencing defendant on convictions for con-
spiracy to commit felonious breaking or entering by sentencing defendant as a
Class H rather than a Class J felon.

Receiving Stolen Goods § 2; Indictment and Warrant §§ 17.4, 11.1— indict-
ment for criminal possession of personal property —allegation of owner-
ship—not fatally defective

An indictment for criminal possession of personal property of “Norman’s
T.V.” was not fatally defective for failure to allege ownership of property in a
natural person capable of holding title to the property and there was not a
fatal variance between the indictment and the evidence where the evidence at
trial showed an ownership interest in the stolen property in Norman Shultz.
The name of the person from whom goods were stolen is not an essential ele-
ment of an indictment alleging possession of stolen goods, nor is a variance be-
tween the indictment’s allegations of ownership of property and proof of
ownership fatal.

Burglary and Unlawful Breakings § 5.9— breaking or entering—defendant not
physically inside buildings —evidence sufficient

The evidence was sufficient to support three breaking or entering convic-
tions even though defendant did not physically enter the buildings where de-
fendant drove his truck to one store after an accomplice telephoned him, he
gave the accomplice tools to break the lock on the rear door, received mer-
chandise through a hole in the store window, and loaded the goods into his
truek; defendant agreed beforehand to drive his truck to another store, in-
dicated when he arrived that he did not want radios, and the accomplice
passed television sets through a broken window for defendant to load on his
truck; and, during the third break-in, defendant parked his truck in an adja-
cent parking lot, gave the accomplice a hammer with which to dismantle the
store’s alarm, waited outside, and drove away when the accomplice awakened
a sleeping employee and ran away.
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APPEAL by defendant from Lee, Judge. Order entered 17
February 1986 in Superior Court, DURHAM County. Heard in the
Court of Appeals 10 February 1987.

This case arises out of ten break-ins at several retail stores
in Durham, North Carolina, that occurred during the summer of
1985. On 4 November 1985, defendant was indicted on ten counts
of felonious breaking or entering, nine counts of felonious larceny,
nine counts of felonious possession of stolen property, and ten
counts of conspiracy to break or enter. Over defendant’s objec-
tion, the cases were consolidated for trial upon motion by the
State. At the close of the evidence the trial court dismissed two
counts of felonious larceny, two counts of felonious breaking or
entering, and two counts of conspiracy to break or enter. On 14
February 1986, the jury returned guilty verdicts on six counts of
felonious breaking or entering, six counts of felonious lareeny, six
counts of felonious possession of stolen property, and seven
counts of conspiracy to break or enter. At sentencing on 17
February 1986, the trial court arrested judgment on six counts of
felonious larceny. The remaining nineteen counts were con-
solidated into seven judgments. The trial court sentenced defend-
ant to consecutive three-year prison sentences on each judgment
for a total term of twenty-one years.

NATURE OF THE CHARGES

Seven retail stores in Durham were broken into between 4
May and 24 August 1985, with some stores being broken into
more than once. Ten break-ins in all were charged. The stores
broken into included Center Furniture, Bargain Furniture, Nor-
man’s T.V., Deluxe Products, Books-Do-Furnish-A-Room, Penny
Furniture, and Wright Furniture. Property was taken from each
store during each break-in except for Wright Furniture. For each
break-in, except at Wright Furniture, defendant was charged with
felonious breaking or entering, felonious larceny, possession of
stolen property, and conspiracy to break or enter. For the break-
in at Wright Furniture, defendant was charged with felonious
breaking or entering and conspiracy to break or enter.

The following chart chronologically arranges the charges and
dispositions of the cases:
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CASE OFFENSE VICTIM
NO. COUNTDATE CHARGED ALLEGED VERDICT
32364 1 5/4/85 B&E Center Guilty

2 Larceny Guilty

3 Possession Guilty
32366 5/4/85  Conspiracy Center Guilty
32367 1 6/1/85 B & E Bargain Guilty

2 Larceny Guilty

3 Possession Guilty
32365 6/1/85 Conspiracy Bargain Guilty
32369 1 6/10/85 B & E Bargain Guilty

2 Larceny Guilty

3 Possession Guilty
32368 6/10/85 Conspiracy Bargain Guilty
32613 1 6/16/85 B & E Penny Not Guilty

2 Larceny Not Guilty

3 Possession Not Guilty
32615 6/16/85 Conspiracy Penny Guilty
32371 1 71485 BE&E Bargain Guilty

2 Larceny Guilty

3 Possession Guilty
32370 7/4/85  Conspiracy Bargain Guilty
32618 7/27/85 B & E W.B. Wright Guilty
32619 7/27/85 Conspiracy W.B. Wright Guilty
32373 1 8/12/85 B & E Norman'’s Not Guilty

2 Larceny Guilty

3 Possession Guilty
32372 8/12/85 Conspiracy Norman's Not Guilty
32375 1 8/22/85 B & E Deluxe Dismissed

2 Larceny Dismissed

3 Possession Not Guilty
32374 8/22/85 JConspiracy Deluxe Dismissed
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CASE OFFENSE VICTIM
NO. COUNTDATE CHARGED ALLEGED VERDICT
32377 1 8/22/85 B & E Books Dismissed

2 Larceny Dismissed

3 Possession Not Guilty
32376 8/22/85 Conspiracy Books Dismissed
32612 1 8/24/85 B & E Penny Guilty

2 Larceny Guilty

3 Possession Guilty
32616 8/24/85 Conspiracy Penny Guilty

All of the charges relating to the break-ins at Deluxe Prod-
ucts and Books-Do-Furnish-A-Room on August 22, 1985 were
either dismissed by the trial court at the close of the evidence or
resulted in a not guilty verdict by the jury. The description of the
facts that follows is limited to the other eight break-ins.

STATE'S EVIDENCE AS TO BREAKING OR ENTERING AND LARCENY

The State’s evidence tended to show the following:

Mr. Wade Penny, president of three companies operating as
Penny Furniture, Center Furniture, and Bargain Furniture Stores
in Durham, North Carolina, testified for the State that he re-
ceived a phone call at about 3:00 a.m. on Sunday, 5 May 1985, re-
porting a break-in at Center Furniture. When he got to the store,
he found that a glass panel on the right side of the entrance had
been broken. An inventory conducted on Monday by the store
manager, Marvin Barber, showed that seven Hitachi radio/
cassette players, one 12" color television set, and some money
from a change drawer were missing.

Mr. Penny received a telephone call at about 4:00 a.m. on 2
June 1985, reporting another break-in at Bargain Furniture.
When he arrived at the store, he found a lower glass panel in the
entrance had been broken with a concrete block. The store
manager, Tom Davis, did an inventory later that morning. Three
12" black-and-white television sets with AM/FM radios, one
Hitachi radio/cassette player, and some cash were missing.

When Tom Davis arrived at Bargain Furniture on 10 June
1985, he found one of the glass panels in the entrance had been
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broken. Davis entered the store and called the police. A number
of items of merchandise were found on a hand truck in the base-
ment. An inventory of the store showed that three Hitachi
radio/cassette players were missing from the store.

On Sunday, 16 June 1985, Mr. Penny received a call reporting
a break-in at Penny Furniture. Mr. Penny called Fred Baker, the
store manager, and met him at the store. The lower left third of
the plate glass window had been broken out. The inventory con-
ducted by the store manager showed that four Hitachi radio/
cassette players and seven television sets were missing.

Shortly after midnight on 4 July 1985, Mr. Penny got a call
reporting a third break-in at Bargain Furniture. He called the
store manager. When Mr. Penny and the manager arrived at the
store, they found that the bottom portion of a window in the en-
trance had been broken with a piece of concrete. An inventory of
the store conducted by the manager showed that four General
Electric televisions, three Hitachi radio/cassette players, one
Sanyo radio, and one Aria radio were missing.

Larry Madden, manager of Wright Furniture, was working
late at the store on the night of 27 July 1985. After finishing
work he turned out the lights and went to sleep in the office. He
was awakened by the sound of glass breaking. He jumped up and
tried to turn on the lights, but the lights would not come on. He
saw a man in the store. Madden yelled, and the man jumped out
of a hole in the store window and fled. Madden called the police.

Madden testified that after the police arrived at the store,
they received a call about a man at the Yellow Cab Company in
Durham, who had sustained some cuts on his body. The police
took Madden with them to the cab company. Madden said he iden-
tified the man at the cab company as the man he had seen inside
the store. The man Madden identified at the cab company was
Walter Cox, whom Madden also identified at trial as the man who
had broken into Wright Furniture the night of 27 July 1985.

At the time these break-ins were occurring, Norman Shultz
owned Norman’s T.V. When he went to the store on Monday, 12
August 1985, he found a hole in the bottom half of the front door.
He entered the store and called the police. Mr. Shultz found that
two radio/cassette players, one 5" Sony television set, some
clothes, and a bottle of pills were missing.
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At about 5:30 a.m. on 24 August 1985, Wade Penny got a
telephone call reporting a second break-in at Penny Furniture. He
called the store manager, Fred Baker, and met him at the store.
The glass on the right side of the entrance had been broken. An
inventory of the store showed that one 13" color television set,
one 19" color television set, one used color television set, and five
Hitachi radio/cassette players were missing.

STATE'S EVIDENCE LINKING DEFENDANT TO BREAKING OR

ENTERING, LARCENY AND CONSPIRACY

Cox testified that on 24 August 1985, he contacted Detective
Hester of the Durham Public Safety Department and told the
detective that he had been involved in several break-ins with
defendant and another individual named Leslie Williams. Cox ad-
mitted to having pled guilty to breaking or entering into
DeShazor’s Beauty Salon with Williams in Durham earlier that
month, and to having entered into a plea agreement to testify
against defendant in exchange for a “lighter sentence” on the
other charges.

Cox and Williams testified at trial for the State as to their in-
volvement with defendant in the charged break-ins as follows:

In addition to his employment at IBM, defendant operated a
business called Bob's Thrifty Shop at 526 East Main Street in
Durham. Cox and Williams both spent time *“hanging around”
defendant’s store. Cox testified that at the beginning of the sum-
mer he was selling cameras and watches to defendant. Cox
testified that defendant suggested that Cox look around for some
“good stuff” like televisions; that defendant was able to sell
televisions and good radios; and that Cox could make some more
money and not have to “hang around with winos.” Cox testified
that he told defendant that he had seen some places he could
break into and asked defendant to go with him. Defendant said he
would not commit any break-ins. Cox testified that defendant of-
fered to let him have some tools. Cox further testified that de-
fendant said to call him if Cox needed some help “getting the
stuff,” and gave Cox his telephone number.

Cox then testified as to a series of break-ins executed in
essentially the same manner; late at night Cox alone or Cox and
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Williams would throw a heavy object through the window of a
retail store in downtown Durham and crawl through the hole into
the store; Cox would locate televisions, radios and other merchan-
dise inside and then call defendant from a telephone in the store;
defendant would drive a truck to the store and either enter the
building and carry out the merchandise with the others, or wait
outside for the others to carry the merchandise out of the store;
defendant would then help the others load the merchandise onto
his truck and drive away.

On 31 August 1985, Cox telephoned the Durham Public Safe-
ty Department and told police when and where he was going to
deliver two stolen televisions to defendant. Police watched the
area. At about 4:30 a.m., police saw defendant’s truck pull up to
the area where Cox hid the televisions. A man got out of the
truck and placed the televisions onto the back of the truck. The
police moved in. The truck immediately drove off. The man who
got out of the truck fled on foot. None of the officers could iden-
tify defendant as either the driver of the truck or the man who
fled on foot.

Detectives called defendant at his home a half an hour later
and said they had watched him take the two televisions. Defend-
ant denied any knowledge of this. Later that morning police ob-
tained a search warrant and searched defendant’s residence. They
did not find the televisions in defendant’s house.

Defendant did not present any evidence. From the convic-
tions and prison sentences totaling twenty-one years, defendant
appeals.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General R. Bryant Wall, for the State.

Glover & Peterson, P.A., by James R. Glover, for defendant
appellant.

JOHNSON, Judge.

Defendant raises four of his original twelve Assignments of
Error on appeal, as well as an additional Assignment of Error
number thirteen upon our granting of defendant’s motion to
amend the record. All other Assignments of Error not raised on
appeal are deemed abandoned. Rule 28(b)5), N.C. Rules App. P.
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I
A

[1] Defendant's fifth Assignment of Error raises the issue of
whether he could be lawfully convicted of seven counts of con-
spiracy to break or enter on these facts. He argues that the
evidence does not show seven separate and distinet transactions,
but rather shows a single scheme or plan to commit an ongoing
series of felonious breakings or enterings. Based on this argu-
ment, defendant asks this Court to vacate the three judgments
for multiple conspiracies and remand for entry of a single judg-
ment on one count of conspiracy. The State argues on appeal that
the evidence is sufficient to sustain defendant’s convictions on
seven counts of conspiracy to break or enter, and asks us to af-
firm these convictions and not to disturb the judgments.

The charges against defendant arise out of ten break-ins com-
mitted at several retail stores in Durham between 4 May 1985
and 24 August 1985. The evidence tends to show that all the
break-ins occurred in essentially the same manner: Walter Cox,
alone or with Leslie Williams, would break a store window and
climb through the hole into the store. Once inside, Cox would
telephone defendant. Defendant then drove his truck to the store
to help carry away televisions and radios from the premises. For
each of the break-ins, defendant was charged in separate indict-
ments for conspiring with Cox (and in three indictments with
Leslie Williams) to commit felonious breaking or entering. Defend-
ant was eventually convicted of seven of these conspiracy
charges, which were consolidated into three judgments of three
years to be served consecutively.

The essence of the crime of conspiracy is the agreement to
commit a substantive crime. State v. Rozier, 69 N.C. App. 38, 52,
316 S.E. 2d 893, 902, cert. denied, 312 N.C. 88, 321 S.E. 2d 907
{1984). No overt act is required in furtherance of the conspiracy.
State v. Nicholson, 78 N.C. App. 398, 401, 337 S.E. 2d 654, 657
(1985). When the evidence shows a series of agreements or acts
constituting a single conspiracy, a defendant cannot be prose-
cuted on multiple conspiracy indictments consistent with the con-
stitutional prohibition against double jeopardy. United States v.
Kissel, 218 U.S. 601, 54 L.Ed. 1168, 31 S.Ct. 124 (1910).
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Although the offense of conspiracy is complete upon forma-
tion of the unlawful agreement, the offense continues until the
conspiracy comes to fruition or is abandoned. State v. Conrad, 275
N.C. 342, 347, 168 S.E. 2d 39, 43 (1969). A single conspiracy may,
and often does, consist of a series of different offenses. State v.
Brewer, 258 N.C. 533, 540, 129 S.E. 2d 262, 267 (1963).

Although we have previously said that there is “no simple
test for determining whether single or multiple conspiracies are
involved” in a particular case, Rozier, supre, at 52, 316 S.E. 2d at
902, factors such as time intervals, participants, objectives, and
number of meetings must be considered. Id.

Applying the four factors from Rozier, supra, to the facts in
the case sub judice, we find ample evidence of a single conspiracy
to feloniously break or enter the various Durham retail stores. All
of the break-ins occurred within four months, and some within ten
days of each other. The participants—defendant, Cox, and
Williams in three instances —remained the same. The participants
pursued the same objective throughout; to steal televisions and
radios from local Durham retail stores. Meetings generally took
place after break-ins to divide the spoils and discuss the next
break-in. For example, on 1 June 1985, the night of the first
break-in at Bargain Furniture, Cox testified that he and defend-
ant discussed breaking into “emother furniture store located
across from the same one I had been in [Center Furniture] . . .
This is Bargain Furniture I'm talking about now.” The gist of the
meetings was to plan subsequent break-ins in furtherance of the
original unlawful agreement made sometime before the first
break-in. We are hard pressed to find facts more clearly telling of
an ongoing series of acts in furtherance of a single conspiracy to
break or enter. Rather than show ten separate conspiracies to
break or enter on ten separate occasions as the State contends,
these facts show one unlawful agreement to break or enter as
many times as the participants could get away with. But for Cox’s
cooperation with Durham police, defendant and Cox would have
presumably kept on breaking into and stealing from the same or
similar stores. The State’s argument that each conversation that
Cox and defendant had between break-ins constituted a separate
agreement to break or enter is not supported by the evidence.
Even the prosecutor said at trial during the hearing on
defendant’s motion to dismiss the charges as to the Deluxe Prod-
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ucts break-in that “the date on this one [Deluxe Products] s
getting late in the conspiracy, August 22.” (Emphasis supplied.)

We find that the evidence supports defendant’s Assignment
of Error as to the judgments and sentencing on multiple con-
spiracies, and hereby vacate the three judgments on the seven
conspiracy convictions (Case Nos. 85CRS32365, 32366, 32368,
32615, 32616, 32619, 32370), and remand with instructions to the
trial court to enter judgment on conspiracy to commit felonious
breaking or entering in Case No. 85CRS32366.

B

[2] Defendant’s thirteenth Assignment of Error, raised in his
motion to this Court to amend the record, raises the issue of
whether the trial court properly entered judgment on the conspir-
acy convictions as Class H Felonies with a maximum term of ten
years and a presumptive term of three years. Defendant contends
that conspiracy to commit felonious breaking or entering is
punishable as a Class J Felony. We agree.

The trial court sentenced defendant to three years on each
judgment as to the conspiracy convictions. The judgment and
commitment forms in the record show the trial court delineated
each “Conspiracy to commit B & E” conviction as a Class H Felo-
ny, which class of felony is punishable by a maximum ten-year
prison term with a presumptive three-year prison term. As noted
in the State’s brief and defendant’s motion to amend the record
on appeal, G.S. 14-2.401 provides that a conspiracy to commit a
Class H Felony, such as felonious breaking or entering under G.S.
14-54(a), is punishable as a Class J Felony by a maximum term of
three years with a presumptive term of one year. We find that
the trial court erred by sentencing defendant as a Class H Felon
on the conspiracy counts. Upon remand defendant shall be resen-
tenced as a Class J Felon on one count of conspiracy to commit fe-
lonious breaking or entering.

II

[3] Defendant’s tenth and eleventh Assignments of Error raise
the issue of whether the indictment for criminal possession of per-
sonal property of “Norman’s T.V.” (No. 32373) is fatally defective
for failure to allege ownership of the property in a natural person
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or entity capable of holding title to the property. We find no
merit to defendant’s Assignments of Error,

Counts two and three of the indictment in case No.
85CRS32373 charged defendant with larceny and possession of
stolen televisions and radios which were the property of “Nor-
man’'s T.V.” Evidence at trial showed an ownership interest in the
stolen property in Norman Shultz. The jury convicted defendant
of the larceny and criminal possession charges, and the trial court
arrested judgment on the larceny charge. Defendant contends
that the variance between the indictment and the evidence is
fatal. We disagree.

While the parties have not found a case involving an indict-
ment under our criminal possession statute G.S. 14-71.1, we have
recognized the similarity between that statute and the receiving
stolen goods statute. We held in State v. Taylor, 64 N.C. App.
165, 169, 307 S.E. 2d 173, 176 (1983), rev'd in part, 311 N.C. 380,
317 S.E. 2d 369 (1984), that, as to knowledge or belief that goods
were stolen, “the standard of proof established in cases of receiv-
ing stolen goods is equally applicable in cases involving possess-
ing stolen goods.” In cases of receiving stolen goods, it has never
been necessary to allege the names of the persons from whom the
goods were stolen, State v. Truesdale, 13 N.C. App. 622, 625, 186
S.E. 2d 604, 606 (1972), nor has a variance between an allegation
of ownership in the receiving indictment and proof of ownership
been held to be fatal. State v. Golden, 20 N.C. App. 451, 453, 201
S.E. 2d 546, 548, cert. denied, 285 N.C. 88, 203 S.E. 2d 60 (1974).
We now hold that the name of the person from whom goods were
stolen is not an essential element of an indictment alleging pos-
session of stolen goods, nor is a variance between the indict-
ments’ allegations of ownership of property and the proof of
ownership fatal.

Applying our holding to the case sub judice, we find the
indietment alleging that defendant unlawfully possessed the per-
sonal property of Norman’s T.V. sufficient to withstand defend-
ant’s Assignments of Error, and find further that the variance
between the indictment above and the evidence at trial showing
that the property was owned by Norman Shultz is not fatally de-
fective. Defendant’s Assignments of Error in this regard are over-
ruled.



N.C.App.] COURT OF APPEALS 125

State v. Medlin

III

[4] Defendant’s ninth Assignment of Error raises the issue of
whether the State’s evidence at trial was sufficient to prove de-
fendant guilty of breaking or entering into Bargain Furniture on
10 June 1985 (85CRS32369), and on 4 July 1985 (85CRS32371), and
Wright Furniture on 27 July 1985 (85CRS32618). We find the
State’s evidence sufficient to establish defendant’s guilt in all
three charges and overrule his Assignment of Error.

The State did not offer any evidence that defendant actually
entered the buildings during the commission of these three
crimes, but instead alleged that defendant aided and abetted the
breaking or entering by Walter Cox. The evidence required to
convict an aider and abettor of a specific crime was well sum-
marized by our Supreme Court in State v. Sanders:

The mere presence of the defendant at the scene of the
crime, even though he is in sympathy with the criminal act
and does nothing to prevent its commission, does not make
him guilty of the offense. To support a conviction, the State’s
evidence must be sufficient to support a finding that the de-
fendant was present, actually or constructively, with the in-
tent to aid the perpetrators in the commission of the offense
should his assistance become necessary and that such intent
was communicated to the actual perpetrators. The communi-
cation or intent to aid, if needed, does not have to be shown
by express words of the defendant but may be inferred from
his actions and from his relation to the actual perpetrators.

288 N.C. 285, 290-91, 218 S.E. 2d 352, 357 (1975) (citations omitted);
cert, denied, 428 U.S. 1091, 47 L.Ed. 2d 102, 96 S.Ct. 886 (1976).

With respect to the 10 June 1985 break-in at Bargain Fur-
niture, defendant drove his truck to the store after Cox tele-
phoned him, gave Cox tools to break the lock on the rear door of
the store, then received merchandise through the hole in the
store window, and loaded the goods onto his truck. During the 4
July 1985 break-in at Bargain, defendant agreed beforehand to
drive his truck to the store. When defendant arrived at the store,
Cox told defendant the store contained some televisions and
“some Hitachi radios again.” Defendant said, “I don’t want no
radios,” whereupon Cox entered the store through a broken win-
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dow and passed television sets out to defendant to load them onto
his truck. During the 27 July 1985 break-in at Wright Furniture,
defendant parked his truck in an adjacent parking lot, gave Cox a
hammer with which to disarm the store’s alarm, and waited out-
side. While inside, Cox awakened a sleeping employee. Cox fled
the building. Defendant got into his truck and drove away. We
find that this evidence clearly shows that defendant was actually
present at the scene in each of the three break-ins at issue, and
clearly communicated his intent to aid Cox and Williams in break-
ing or entering the stores. We find that the evidence unequivocal-
ly supports defendant’s convictions on each of these three
breaking or entering charges since the evidence shows he aided
and abetted the principal perpetrators and is, therefore, equally
culpable even though he did not physically enter the buildings.

In summary, cases:

85CRS32364, 32367, 32369, 32371, 32612, 32373, 32618 -No
error.

85CRS32365, 32366, 32368, 32615, 32616, 32619, 32370 — Judg-
ments vacated.

85CRS32366 — Remanded for resentencing.

Judges BECTON and PHILLIPS concur.

ROSEMARY HUDSON ROBERTS, Wipow; ROSEMARY HUDSON ROBERTS,
GUARDIAN AD LI1TEM oF JESSICA GAY ROBERTS, MINOR DAUGHTER OF
TIMOTHY LEE ROBERTS, DECEASED, EMPLOYEE, PLAINTIFFS v. BURLING-
TON INDUSTRIES, INC., EMPLOYER, AND LUMBERMEN'S MUTUAL CASU-
ALTY CO., CARRIER, DEFENDANTS

No. 8610I1C1160
(Filed 16 June 1987)
Master and Servant § 55.5— workers’' compensation—death during emergency as-
sistance to stranger —injury arising out of employment

The death of a furniture designer who was struck by a vehicle while
rendering emergency assistance to a stranger on the highway while in the
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course of his employment arose out of his employment since his actions
benefited the employer by increasing its good will; his employment placed him
in the position of increased risk; and the hazards to an employee who offers
assistance to strangers in an emergency situation are not hazards to which the
general public is equally exposed.

APPEAL by plaintiff from the North Carolina Industrial Com-
mission. Opinion and Award of the Full Commission entered 5 Au-
gust 1986. Heard in the Court of Appeals 12 March 1986.

This is a civil action to recover workers’ compensation death
benefits brought by the widow of defendant’s employee, now de-
ceased. On 8 April 1986, Deputy Commissioner Lawrence B. Shup-
ing, Jr., denied plaintiff’s claim for death benefits by finding that,
although deceased died as a result of an accident in the course of
his employment, such accident did not arise out of his employ-
ment with defendant. The Full Commission adopted and affirmed
Deputy Commissioner Shuping’s Opinion and Award, with one dis-
sent. Plaintiff appeals from this Opinion and Award.

The deceased, Timothy Lee Roberts, was employed by de-
fendant, Burlington Industries, as a furniture designer from 21
July 1982 until his death. Roberts worked at the Furniture Divi-
sion of Burlington Industries in Lexington, North Carolina. He
lived with his family in Thomasville, North Carolina, and drove
his own car to work, His job did not require any contact with the
general public since Burlington sold furniture directly to retailers.

On 18 November 1982, Roberts went on a business trip with
some other Burlington employees to a Burlington plant in Ashe-
ville, North Carolina. Later that day at about 5:30 p.m., he and
the other employees returned by plane to the Greensboro Region-
al Airport. They left the airport separately in their own cars at
about 5:45 p.m. Roberts’ whereabouts between 5:45 p.m. and a
few minutes before his death at approximately 7:30 p.m. that
same evening are uncertain.

At about 7:30 p.m. on 18 November 1982, 2 man named Wil-
liam Desmond Winters, Jr., was hit by a car as he was walking
down the entrance ramp oato Interstate 85-South at the Holden
Road Exit in Greensboro, North Carolina. Winters, a transient
from Tennessee, had just been told by sheriffs to leave a nearby
Howard Johnson’s Restaurant for not paying his bill. It had been
raining for about an hour and the road was wet. The first person
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on the scene was David G. Smith of Greensboro, who was driving
down the ramp onto Interstate 85 when he stopped to offer Win-
ters assistance. Timothy Roberts drove his car onto the ramp
heading toward the Interstate. From the Holden Road Exit, Inter-
state 85 runs southeast connecting Greensboro to Thomasville.
Roberts stopped his car and asked Smith if Winters needed as-
sistance. Smith said yes. Roberts pulled his car over to the right
shoulder of the ramp, got out, and walked back up the ramp to
where Winters was lying. Roberts asked Smith if the authorities
had been notified yet, to which Smith replied that they had not.
Roberts walked up the ramp toward the main road. Smith esti-
mated that Roberts was gone about five to eight minutes before
returning to say that he had notified the Highway Patrol. Roberts
told Smith that the latter should move farther up the ramp to
wave off traffic, and that he, Roberts, would stand by Winters
and wave cars off. While standing on the ramp near Winters’
body, Roberts was struck and killed by two cars driving down the
ramp. An autopsy revealed that Roberts most likely died at the
scene.

The parties stipulated that Burlington sold furniture for
resale to two retailers with showrooms located near the scene of
the accident adjacent to Interstate 85; that both retailers were
currently displaying particular lines of Burlington’s furniture, the
acceptance and marketing of which by both retailers was signifi-
cant to Burlington; that both retailers were open to the public
and conducting business between 5:45 p.m. and 7:35 p.m. on 18
November 1982.

On 17 February 1983, Mrs. Roberts filed a claim for all
benefits due under the North Carolina Workers’ Compensation
Act on behalf of herself and the Roberts’ daughter as dependents.
On 8 April 1986, Deputy Commissioner Shuping entered an Opin-
ion and Award denying plaintiff’s claim. In his Opinion the Depu-
ty Commissioner concluded that, although Mr. Roberts died as a
result of an injury by accident which occurred in the course of his
employment, Mr. Roberts’ injury by accident did not arise out of
his employment, On 28 July 1986 the Full Commission adopted
Deputy Commissioner Shuping’s Opinion and Award as its own.
From that Opinion and Award, plaintiff appeals.
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McNairy, Clifford, Clendenin & Parks, by Harry H. Clenden-
w, III, for plaintiff appellant.

Smith, Helms, Mulliss & Moore, by J. Donald Cowan, Jr., and
Caroline H. Wyatt, for defendant appellee.

JOHNSON, Judge.

The sole issue raised by plaintiff’s Assignments of Error is
whether the Full Commission erred in adopting and affirming the
Deputy Commissioner’s Opinion and Award denying plaintiff’s
claim and finding that plaintiff's husband died as a result of an in-
jury by accident which occurred in the course of, but did not arise
out of, his employment with defendant Burlington. Plaintiff urges
this Court on appeal to reverse the Full Commission’s decision
based on case law from other jurisdictions holding as compensable
injuries suffered by employees while rendering emergency assist-
ance to strangers. In accepting plaintiff’s argument, we now hold
that injuries sustained by employees while rendering emergency
assistance to strangers while in the course of employment may
also arise out of that employment and be compensable. This Court
will discuss below how today’s holding, new to workers’ compen-
sation law in North Carolina, fosters the sound public policy of
encouraging humanitarian acts by employees which direectly or in-
directly benefit employers, and is in line with present North
Carolina law.

I

On appeal from an award of the Industrial Commission, this
Court is limited in inquiry to two questions: (1) whether there was
any competent evidence before the Commission to support its
findings of fact, and (2) whether the findings of fact of the Com-
mission justify the Commission’s conclusions of law and decision.
Hansel v. Sherman Textiles, 304 N.C. 44, 49, 283 S.E. 2d 101, 104
(1981). The Full Commission adopted the Deputy Commissioner’s
Opinion and Award, including the findings of fact. The Full Com-
mission made no separate findings. Deputy Commissioner Shuping
found as fact the following: from the evidence one can speculate
that Mr. Roberts’ approximate two hour delay in returning home
from the Greensboro Airport following his trip to Burlington’s
Asheville plant was from stopping at the retail stores in Greens-
boro to examine items of furniture, and that such was a necessary
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part of his employment duties as furniture designer; that, even
assuming his delay was for entirely personal reasons, Mr. Roberts
had returned to the normal route home from the airport; thus, his
death occurred in the course of his employment. Plaintiff does not
except to these findings. Defendant does not take issue with the
finding and conclusion that Mr. Roberts’ death occurred in the
course of his employment.

The Deputy Commissioner went on to find that Mr. Roberts’
untimely death did not arise out of his employment, but instead
arose from the voluntary, albeit indisputably commendable, hu-
manitarian act of a good citizen and “good Samaritan” in stopping
to render assistance to an apparent total stranger; that such act
was unrelated to his duties as furniture designer for defendant;
that defendant did not sell furniture directly to the public and
was not directly or indirectly benefited by Mr. Roberts’ humani-
tarianism in the course of his employment; that Mr. Winters was
financially destitute when Roberts assisted him, was not a cus-
tomer of Burlington, and was unlikely ever to become a Bur-
lington customer; that no evidence exists that Burlington even
encouraged such humanitarianism by its employees to foster the
good will of the company; that Mr. Roberts was driving his own
vehicle rather than a company car which would have identified
him as a Burlington employee; that Mr. Roberts was identified in
some, but not all, local newspapers as a Burlington employee who
died a good Samaritan; that any good will flowing to Burlington
as a result of Mr. Roberts’ actions is too remote to be considered
a benefit to Burlington for purposes of compensation. The com-
missioner concluded, as a matter of law, whether plaintiff should
recover as a matter of public policy in order to foster similar hu-
manitarian acts is beyond the Industrial Commission’s authority
to grant. Plaintiff excepted to these findings of fact and conclu-
sions of law. The Deputy Commissioner concluded as a matter of
law that Mr. Roberts died as a result of an injury by accident
which occurred in the course of, but did not arise out of, his
employment, to which plaintiff excepted.

The Full Commission concluded that the activity in which Mr.
Roberts was engaged when he was killed was a risk to which the
general public is equally exposed outside of employment; that the
risk was not created by nor was it a natural part of his employ-
ment as furniture designer; and that the findings of fact of the
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hearing commissioner below were supported by the evidence, and
adopted and affirmed that Opinion and Award as its own. Plaintiff
excepted to each conclusion and the decision.

Although we find that the evidence in the record supports
the findings of fact, we find that the Full Commission erred by
concluding as a matter of law that Mr. Roberts’ injury did not
arise out of his employment. We must look at the applicable case
law in light of our stated public policy to ascertain our finding
that the Commission’s conclusion is erroneous.

II
A

For an injury to be compensable under the North Carolina
Workers’ Compensation Act, the injury must be the result of an
accident arising out of and in the course of the employment. G.S.
97-2(6). Neither party challenges, nor do we find error with, the
Commission’s conelusion that Mr. Roberts’ injury by accident oc-
curred in the course of his employment. At issue here is whether
his injury arose out of his employment. The phrase “arising out of
the employment” refers to the origin of or cause of the accidental
injury. Robbins v. Nicholson, 281 N.C. 234, 238-39, 188 S.E. 2d 350,
353 (1972). There must be some causal connection between the
employment and the injury. Perry v. American Bakeries Co., 262
N.C. 272, 274, 136 S.E. 2d 643, 645 (1964). Further, some risk in-
herent to the employment must be a contributing cause of the in-
jury, and the risk must be one to which the general public would
not have been equally exposed apart from the employment. Pitt-
man v. Twin City Laundry & Cleaners, 61 N.C. App. 468, 472, 300
S.E. 2d 899, 902 (1983); Guest v. Brenner Iron & Metal Co., 241
N.C. 448, 454, 85 S.E. 2d 596, 600-01 (1955). In other words, the
employment must have increased the risk of such injury occur-
ring.

North Carolina law also says that an injury arises out of the
employment when it occurs while the employee is engaged in
some activity that he is authorized to undertake and that bene-
fits, directly or indirectly, the employer’s business. Long wv.
Asphalt Paving Co., 47 N.C. App. 564, 566, 268 S.E. 2d 1, 3 (1980).
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B

“This decision ... suggests the further question as to
whether an injury is compensable when an employee, a motorist,
then in the course of his employment, renders ‘a courtesy of the
road’ to another motorist then in need of aid. Consideration of
that question must await an appropriate fact situation.” Guest v.
Brenner Iron & Metal Co., 241 N.C. 448, 454, 85 S.E. 2d 596, 601
(1955). In that opinion discussing a case from another jurisdiction
with facts similar to those sub judice, our Supreme Court left
open the question of whether, in North Carolina, injuries sus-
tained while rendering emergency aid to strangers in the course
of one’s employment arise out of that employment. Today’'s case
offers a most appropriate, compelling fact situation for answering
this question.

In Guest, supra, the Court upheld compensation to an
employee who was found to have been injured in the course of,
and which injuries arose out of, his employment. Guest was hired
by Brenner to fix flat tires. Guest was fixing a tire at Brenner’s
instruction when Guest asked a gas station operator if he could
use the station’s air hose to get some “free air” to inflate the tire.
The station operator complied. Just then, a customer at the gas
station was unable to start his car. The station operator asked
Guest to help push the customer's car onto the highway. Guest
was struck by a passing car and was injured while rendering the
requested assistance.

The Court in Guest, supra, at 452, 85 S.E. 2d at 600, phrased
this issue; “whether plaintiff's claim is compensable turns upon
whether the employee acts for the benefit of his employer to any
appreciable extent or whether the employee acts solely for his
own benefit or purpose or that of a third person.” (Emphasis sup-
plied.) In holding that Guest's assistance to the gas station cus-
tomer did benefit the employer, the Court reasoned that Guest’s
permission to use the gas station’s air pump was contingent upon
his helping the station attendant push the customer’s stalled car.
In essence, reciprocal assistance was extended. Id. at 453, 85 S.E.
2d at 600. Brenner’s benefiting by receiving “free air” from the
gas station was contingent upon Guest, its employee, assisting the
gas station’s operator. Id. The Court reasoned that Guest's assist-
ance was requested in return for the gas station’s assistance, and
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therefore Guest's assistance was related to his employment. Such
assistance is distinguished from unconditional assistance, or *“the
act of a good Samaritan,” which the Court stated was unrelated
to the employment. Id. at 455, 85 S.E. 2d at 601.

In the case sub judice, Mr. Roberts’ assistance to Mr. Win-
ters was undoubtedly the act of a very good Samaritan. We do
not find, however, that his act was the kind of unconditional as-
sistance that the Court in Guest, supra, reasoned to be unrelated
to the employment. As stated in Guest, supra, whether the
employee’s injury is compensable depends on whether his assist-
ance to the third party benefited his employer to any appreciable
extent. We find that Mr. Roberts’ humanitarian actions while
driving home from work, wherein he tried to save the life of a
stranger injured on the highway, benefited defendant Burlington
Industries by increasing the employer’s good will. Several local
newspapers carried the story and noted that Mr. Roberts worked
for Burlington, a major employer and manufacturer in the
Greensboro area. A trade publication called “Furniture Today”
ran an article on Mr. Roberts calling him a furniture designer for
Burlington who died “in the act of being a good Samaritan.”
Although the record does not show any direct benefit to Burling-
ton from Mr. Roberts’ action, such as increased sales in the
Greensboro area right after reports of his death, the record does
show that the good will of Burlington can only have/,béen bene-
fited by having Mr. Roberts in its employment. The Deputy Com-
missioner’s characterization of the difficulty in assessing the good
will of an employer as a function that is too remote and immeas-
urable is correct in many instances; however, we find that the
facts in this case compel us to conclude that Burlington’s good
will benefited to some appreciable extent, see Guest, supra, at
452, 85 S.E. 2d at 600, by the heroism of its employee, Mr. Rob-
erts. Although the extent to which Burlington benefited is uncer-
tain, that benefit need not be direct to show that the employee’s
injuries arose out of his employment. Long, supra, at 566, 268 S.E.
2d at 3.

North Carolina joins other jurisdictions which hold that inju-
ries sustained in the course of employment while rendering emer-
gency assistance to strangers are compensable under workers’
compensation legislation. O’Leary v. Brown-Pacific-Maxon, Inc.,
340 U.S. 504, 71 S.Ct. 470, 95 L.Ed. 483 (1951); Food Products
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Corp. v. Industrial Comm., 129 Ariz. 208, 630 P. 2d 31 (1981); Big
“92" Engine Rebuilders v. Freeman, 379 So. 2d 888 (Miss. 1980); In
re D’Angeli’s Case, 369 Mass. 812, 343 N.E. 2d 368 (1976); see 1A
Larson, Workmen’s Compensation Law sec. 28.23 (1985). Accord-
ing to Professor Larson, the United States Supreme Court in
Brown-Pacific-Maxon, supre, adopted a view shared by many
jurisdictions whereby injuries sustained during acts in emergency
are compensable if the employment places the employee in the
emergency:

The Brown-Pacific-Maxon case adopts the positional risk
theory in its purest form, by finding work-connection if the
employment merely brings the employee to the place where
he encounters a moral obligation to rescue a stranger. Pre-
sumably it would follow that an office worker who observed a
street accident from a third-floor window would remain in
the course of employment when rushing to aid the victims,
since the employment would have provided the contact be-
tween the employee and the rescue opportunity.

1 Larson, supra, sec. 28.23 at 5-423-24. Although the quote
hereinabove relates to the positional-risk doctrine “in the course
of” employment, Professor Larson goes on to note the application
of positionalrisk “arising out of’ employment:

An important and growing number of courts are accepting
the full implications of the positional-risk test: An injury
arises out of the employment if it would not have occurred
but for the fact that the conditions and obligations of the
employment placed claimant in the position where he was in-
jured.

Larson, supra, sec. 6.50 at 3-6 {(emphasis supplied). We have cited
the positional-risk test hereinabove with approval as it relates to
injuries arising out of the employment in Felton v. Hospital Guild
of Thomaswille, 57 N.C. App. 33, 38, 291 S.E. 2d 158, 160 (1982).

Applying the positional-risk test to the facts sub judice, we
find that the conditions and obligations of Mr. Roberts’ employ-
ment put him in the position where he was killed. He was re-
quired by his employment with Burlington to visit a furniture
plant in Asheville. This business trip necessitated flying from
Greenshoro Regional Airport. Mr. Roberts therefore had to drive
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himself to and from the airport. It was while on his way home
that night when he encountered a stranger in need on the high-
way and offered assistance. The evidence clearly shows that an
emergency existed, and that Mr. Roberts reasonably believed
that such an emergency existed. See Food Products, supra, at
211, 630 P. 2d at 32. Under the circumstances, it was reasonable
to expect an employee to stop and render assistance. We hold
that Mr. Roberts’ employment placed him in the position of in-
creased risk, considering that his actions were reasonable, and
that by being placed at such risk by his employment, his injuries
arose out of that employment.

Defendant argues that Mr. Roberts’ injury should not be com-
pensated because the public is equally exposed to the hazard of
being hit by a car on the highway while rendering emergency aid,
and that nothing about being a furniture designer ,igqreased Mr.
Roberts’ risk of being placed in such an emergency. As noted in
Pittman, supra, at 472, 300 S.E. 2d at 902, for an accident to arise
out of employment in North Carolina, the risk must not have been
one to which the employee would have been equally exposed
apart from the employment. The risk must not be common to the
general public. Harless v. Flynn, 1 N.C. App. 448, 458, 162 S.E. 2d
47, 52 (1968).

Defendant cites a number of cases holding that injuries sus-
tained by employees did not arise out of the employment because
the hazards were ones to which the general public was equally ex-
posed. Plemmons v. White’s Service, Inc., 213 N.C. 148, 195 S.E.
370 (1938) (station attendant died of complications from dog bite);
Gallimore v. Marilyn’s Shoes, 292 N.C. 399, 233 S.E. 2d 529 (1977)
(shoe store employee killed by armed robber in mall parking lot);
Sandy v. Stackhouse, Inc., 268 N.C. 194, 128 S.E. 2d 218 (1962)
(repairman killed in car crash while returning to hotel from store
during business trip); Perry v. American Bakeries Co., 262 N.C.
272, 136 S.E. 2d 643 (1964) (salesman injured when diving into pool
at hotel where business meeting was being held); Bartlett v. Duke
University, 284 N.C. 230, 200 S.E. 2d 193 (1973) (employee choked
to death during dinner while on business trip); Snyder v. General
Paper Co., 277 Minn. 376, 152 N.W. 2d 743 (1967) (employee
choked to death during business dinner).

The case sub judice is distinguishable from the cases above
in at least one important respect; Mr. Roberts was killed while
rendering assistance to a stranger during an emergency. All of
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the employees in the cases above cited by defendant were injured
or killed by hazards common to the public. Mr. Roberts’ affirma-
tive act of humanitarianism was, by its selfless nature, not
something generally done by all. Hazards such as crime, dog
bites, or choking are subjected upon all citizens. We do not will-
ingly encounter such hazards. Offering assistance in an emergen-
cy, however, is an affirmative act, one which takes any hazards
that may be encountered during such assistance out of the cate-
gory of hazards subjected upon the general public. In this respect,
we find that the hazards bearing upon employees who offer
assistance to strangers in emergency situations are not hazards
to which the general public is equally exposed. Therefore, in line
with Pittman, supra, we hold that, as a matter of law, Mr.
Roberts’ death arose out of a risk that he would not have been ex-
posed to but for his employment.

III

We note that our holding in this case is based on a sound
policy that seeks to foster in employees acts of humanitarianism
such as those displayed by Mr. Roberts in his last few moments
alive. Furthermore, we emphasize the benefit to the employer of
such a policy; if this Court were to hold that the tragic death of
an employee while selflessly trying to help a stranger in need did
not arise out of his employment, we would discourage some of the
very characteristics that an employer no doubt looks for when
hiring employees to impress upon customers the quality of its
work force. It is hard to see how the good will of Burlington In-
dustries could not have benefited from the publicity in the
Greensboro area surrounding Mr. Roberts’ tragic death.

We are mindful, however, of the great risk we run in fashion-
ing a holding that sweeps too broadly to encompass behavior less
of the caliber of Mr. Roberts, and more of the individual who
seeks personal gain in his seemingly altruistic endeavors. The
rendering of emergency assistance to strangers by employees
that, if injury occurs, falls within the course of employment must
be of a truly selfless nature. Such a limit on today’s holding
necessarily requires a case-by-case analysis.

The Opinion and Award of the Full Commission is
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Reversed.

Judges EAGLES and ORR concur.

POOR RICHARD’S, INC. ppia POOR RICHARD'S v. HERMAN STONE, POLICE
CHIEF CHAPEL HILL, NORTH CAROLINA AND LINDY PENDERGRASS,
SHERIFF, ORANGE COUNTY, NORTH CAROLINA

No. 8615SC1149
(Filed 16 June 1987)

1. Declaratory Judgment Act § 9— sufficiency of judgment

The trial court’s order granting summary judgment for plaintiff in a de-
claratory judgment action was sufficient even though it did not explicitly state
that the statute in question was unconstitutional or the grounds for the judg-
ment where the constitutionality of the statute was the only issue before the
court and its unconstitutionality could be the only basis for the court’s judg-
ment, and the judgment declared the rights of the parties and effectively dis-
posed of the dispute.

2. Injunctions § 12.3; Rules of Civil Procedure § 65— injunctive order —failure to
state reason for issuance
An injunctive order which does not state the reason for its issuance is
merely irregular and not void; it is properly corrected by a motion made
before the trial court and will not be corrected on appeal. N.C.G.S. § 1A-1,
Rule 65(d).

3. Constitutional Law § 12.1— regulation of businesses purchasing military prop-
erty —unconstitutionality of statute
Art. I of G.S. Ch. 127B, which requires businesses purchasing or selling
military property to obtain a license, post a $1,000 bond, provide certain per-
sonal information about the owners, and maintain certain records concerning
acquisitions of military property, is an unreasonable exercise of the police
power and violates the law of the land clause of Art. I, § 19 of the N.C. Con-
stitution.

Judge JOHNSON dissenting.

APPEAL by the State from Battle, Judge. Judgment entered
17 March 1986 in Superior Court, ORANGE County. Heard in the
Court of Appeals 31 March 1987.

This is a declaratory judgment action brought to have Article
1 of Chapter 127B of the General Statutes (hereafter “the
statute”) declared unconstitutional. Plaintiff is a North Carolina
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corporation engaged in the business of retail sales. A portion of
the merchandise which plaintiff buys and sells is “military proper-
ty” as defined in G.S. 127B-2. The statute requires businesses
which purchase or sell “military property” to obtain a license
from the appropriate local governing body, present certain per-
sonal information about the owner(s), and post a $1,000 bond. It
also requires those businesses to maintain certain records regard-
ing its acquisitions of military property and to keep those records
open for inspection by law enforcement officers. Violation of the
statute, which became effective on 1 October 1985, constitutes a
misdemeanor.

Plaintiff filed this action on 23 October 1985, challenging the
constitutionality of the statute on eight separate grounds. Plain-
tiff's complaint also contained a motion for an order temporarily
restraining the statute’s enforcement. The trial court immediately
granted plaintiff’s motion for a temporary restraining order. The
temporary restraining order was later converted to a preliminary
injunction by consent of the parties. On 7 March 1986, plaintiff
moved for summary judgment, submitting affidavits from four dif-
ferent owners of retail stores which buy and sell “military proper-
ty.” Each of the affiants stated that compliance with the statute
would cause them substantial and irreparable economic loss.
Plaintiff and one other affiant said that they would be forced to
abandon that part of their business dealing with military proper-
ty if they were required to comply with the statute’s provisions.
On 17 March 1986, the trial court issued an order granting plain-
tiffs motion for summary judgment and permanently enjoining
defendants from enforcing the statute. By consent of the parties
and approval of the trial court, the State was made a party de-
fendant to the action and the judgment was extended to all law
enforcement agencies in the State. The State, as intervenor-
defendant, appeals.

Poyner & Spruill, by J. Phil Carlton and Susanne F. Hayes,
for the plaintiff-appellee.

Attorney General Thornburg, by Special Deputy Attorney
General David S. Crump, for the State.
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EAGLES, Judge.
I

[1] The State’s first two assignments of error concern the suffi-
ciency of the trial court’s order. The State argues that the order
(1) does not adequately declare the rights of the parties, and (2)
fails to state the reasons for issuing the permanent injunction.
Consequently, the State contends that this case must be re-
manded for entry of a more specific order. We disagree.

A declaratory judgment action is a proper means of challeng-
ing the constitutionality of a statute which adversely affects the
plaintiff. Jernigan v. State, 279 N.C. 556, 184 S.E. 2d 259 (1971).
The trial court’s declaratory judgment need not be in any particu-
lar form so long as it actually decides the issues in controversy.
See 26 C.J.S. Declaratory Judgments, sections 158, 161 (1956).
Although the trial court's judgment here does not explicitly state
that the statute is unconstitutional, or the grounds for its judg-
ment, it clearly declares the rights of the parties and effectively
disposes of the dispute.

Plaintiff’s complaint alleged eight separate theories under
which it claimed the statute was unconstitutional. Plaintiff sought
no declaration other than that the statute was unconstitutional.
Since the only issue before the trial court was the constitutionali-
ty of the statute, its unconstitutionality could be the only basis
for the trial court’s judgment. Therefore, the order granting sum-
mary judgment for plaintiff, even without an explicit recitation
that the statute was unconstitutional, disposed of the controver-
sy, declaring, in effect, that plaintiff was not obligated to comply
with the statute and that defendant had no right to enforce it. It
was unnecessary for the trial court to go further and state the
ground or grounds upon which it concluded the statute was un-
constitutional,

[2] The State’s second contention that the case must be re-
manded because the order fails to state the reason for issuing the
injunction, is also without merit. While Rule 65(d) of our Rules of
Civil Procedure states, in pertinent part, that “[e]very order
granting an injunction and every restraining order shall set forth
the reasons for its issuance . . .”, an injunctive order which does
not state the reasons for its issuance is merely irregular, not void,
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and must be obeyed by the parties until corrected. Manufacturing
Co. v. Union, 20 N.C. App. 544, 202 S.E. 2d 309, cert. denied, 285
N.C. 234, 204 S.E. 2d 24 (1974). Irregular orders of this kind are
properly corrected by a motion made before the trial court and
will not be corrected on appeal. Schultz and Assoc. v. Ingram, 38
N.C. App. 422, 248 S.E. 2d 345 (1978).

II

[3] By its last assignment of error, the State argues that the
trial court erred in granting summary judgment for plaintiff. In
reviewing an order granting summary judgment, we must deter-
mine whether the trial court correctly found that there was no
genuine issue of material fact for trial and that the prevailing par-
ty was entitled to judgment as a matter of law. Hall v. Kemp
Jewelry, 71 N.C. App. 101, 322 S.E. 2d 7 (1984). The State does
not dispute that summary judgment is appropriate where, as
here, the case involves only a question of law. Instead, it argues
that the statute is not unconstitutional and, consequently, that
summary judgment for plaintiff should have been denied. We dis-
agree and hold that Article 1 of Chapter 127B of the General
Statutes violates Article I, section 19 of the North Carolina Con-
stitution.

Article ], section 19 of our Constitution provides in part, that
“[nJo person shall be . . . deprived of his life, liberty, or property,
but by the law of the land.” N.C. Const., art. I, section 19. The
term “law of the land” is synonymous with “due process of law,”
A-S-P Associates v. City of Raleigh, 298 N.C. 207, 258 S.E. 2d 444
(1979), and serves to limit the State’s police power to actions
which have a rational, real, or substantial relation to the public
health, morals, order, safety or general welfare. In re Hospital,
282 N.C. 542, 193 S.E. 2d 729 (1973). In its brief, the State argues
that the statute is a reasonable exercise of the police power
because it (1) deters theft of property from military bases located
in North Carolina, and (2) limits the places where criminals may
easily dispose of such property. Assuming arguendo that the
State’s police power extends to aiding the federal government in
preventing theft from U.S. military bases, but cf, Treants Enter-
prises, Inc. v. Onslow County, 83 N.C. App. 845, 350 S.E. 2d 365
(1986), disc. rev. denied, 319 N.C. 411, 354 S.E. 2d 730 (1987) (coun-
ty had no legitimate interest in assisting the enforcement of U.S.
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Marine Corps regulations), we nevertheless hold that the statute
is an unreasonable, and therefore unconstitutional, means of
achieving that purpose.

The right to work and earn a livelihood is a property right,
considered “fundamental” under the North Carolina Constitution.
Roller v. Allen, 245 N.C. 516, 96 S.E. 2d 851 (1957); N.C. Const.
art. I, section 1. Consequently, our law requires that regulation of
otherwise lawful occupations and businesses be “based on some
distinguishing feature in the business itself or in the manner in
which it is ordinarily conducted, the natural and probable conse-
quence of which, if unregulated, is to produce substantial injury
to the public peace, health, or welfare.” State v. Harris, 216 N.C.
746, 758-759, 6 S.E. 2d 854, 863 (1940). We do not find the required
distinguishing feature in plaintiff’s business.

When determining whether the State may constitutionally
regulate a particular business or occupation, our courts have dis-
tinguished those businesses which require special skill or
knowledge, or threaten harm to the public, and those which do
not. Treants Enterprises, Inc. v. Onslow County, supra. The State
may, for instance, regulate the practice of medicine, State v. Van
Doran, 109 N.C. 864, 14 S.E. 32 (1891), and pharmacy, Board of
Pharmacy v. Lane, 248 N.C. 134, 102 S.E. 2d 832 (1958), the prac-
tices of which require special skill and knowledge. Regulation is
also permitted where necessary to protect the public from con-
flicts of interest arising from employment in two occupations. See
Gardner v. N.C. State Bar, 316 N.C. 285, 341 S.E. 2d 517 (1986)
(State may constitutionally discipline an attorney employed by in-
surance company from representing the company's insureds in
court); Assoc. of Licensed Detectives v. Morgan, Attorney
General, 17 N.C. App. 701, 195 S.E. 2d 357 (1973) (State may pre-
vent those who hold commissions as “special” police officers from
obtaining license to be a private detective). Likewise, the State
may exercise its police power to prevent a danger inherent in the
operation of the business. In State v. Warren, 252 N.C. 690, 114
S.E. 2d 660 (1960), for example, the court held that the State may
constitutionally license and regulate real estate brokers. In War-
ren, the court found it significant that real estate brokers stand
in a position of trust in relation to their clients and that the busi-
ness itself could “be conducted in such manner as to promote an
undesirable state of local, economic excitement and unrest, which
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may easily result in a degree of public distress analogous to that
produced by mismanagement of a banking institution.” Id. at 695,
114 S.E. 2d at 665. See also D & W, Inc. v. Charlotte, 268 N.C.
577, 151 S.E. 2d 241 (1966) (State may regulate sale of alcoholic
beverages in restaurants); State v. McCleary, 65 N.C. App. 174,
308 S.E. 2d 883 (1983), affirmed, 311 N.C 397, 316 S.E. 2d 870
(1984) (State’s police power extends to prohibition or regulation of
gambling).

Without a showing of some danger to the public, however,
our courts have refused to uphold the kind of substantial regula-
tions found here. Regulations licensing such professions as dry
cleaners, State v. Harris, supra; tile contractors, Roller v. Allen,
supra; professional photographers, State v. Ballance, 229 N.C. 764,
51 S.E. 2d 731 (1949); and those who duplicate lenses for
eyeglasses, Palmer v. Smith, 229 N.C. 612, 51 S.E. 2d 8 (1948),
have been held unconstitutional. Other regulations of business
have also been held invalid as unreasonable exercises of the
police power. In Indemnity Co. v. Ingram, Comr. of Insurance, 290
N.C. 457, 226 S.E. 2d 498 (1976), the court held that the State may
not require insurance companies to provide certain kinds of
policies even if the State allowed for a reasonable profit and
despite the fact that the insurance business affects the public
health, an area where the police power is inherently favored.
Similarly, in In re Hospital, supra, the court held the State could
not require private hospitals to obtain a “certificate of need”
before opening a medical facility, stating that every regulation of
hospitals is not within the police power merely because hospitals
are related to public health. (Decided under former G.S. 90-289 to
291, now G.S. 131E-175 to 191.) See also Real Estate Licensing
Board v. Aikens, 31 N.C. App. 8, 228 S.E. 2d 493 (1976) (no
reasonable basis for including persons who sell lists of property
for rent in definition of real estate broker).

The State does not contend that the business of buying and
selling military surplus property presents a danger to the public
health, safety, or welfare. Nor does the State dispute that the
statute represents a substantial obstacle to freely engage in that
business. Instead, the State claims that the statute is necessary
to prevent stores such as plaintiff's from serving as “fences” for
stolen military property. Indeed, many of the statute’s regulatory
requirements are directly aimed at allowing law enforcement of-
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ficials to trace the sources of the acquired property. If the State’s
primary purpose in this regulatory statute is to prevent the
owners of military property sales businesses from illegally pur-
chasing property they believe may be stolen, the statute cannot
stand. The State may not undertake “by regulation to rid or-
dinary occupations and callings of the dishonest. . . . Resort in
that area must be had to the eriminal laws.” State v. Warren, 252
N.C. at 693, 114 S.E. 2d at 664. See also State v. Ballance, supra.
Likewise, if the State, by this regulatory statute, is seeking to
enlist plaintiff’s aid in enforcing already existing criminal laws,
either by allowing the State to trace the property to its criminal
source, or to deter its disposition, and, therefore, its theft, it is
also unconstitutional. Those who buy and sell military surplus
property may not be required to incur additional expense, or
abandon that part of their business, to assist in enforcing our
criminal laws. By reason of the “law of the land” clause of Article
I, section 19, “the simple statement ‘I don’t want to’ is still a suffi-
cient answer to some governmental demands of this State.” In-
demnity Co. v. Ingram, Comr. of Insurance, 290 N.C. at 469-470,
226 S.E. 2d at 506.

The State fails to articulate a reasonable basis for the
statute, but relies heavily on the presumption of validity accorded
legislative acts. See A-S-P Associates v. City of Raleigh, supra.
Whether a particular legislative act is reasonable, however, is a
question for the court. Lamb v. Wedgewood South Corp., 308 N.C.
419, 302 S.E. 2d 868 (1983). Although our courts will give a certain
deference to the Legislature, any burden on the party challenging
the statute is satisfied when the facts are “laid bare to the Court
and the situation is found to be wanting in those conditions and
those circumstances upon which alone the power of the Legisla-
ture in its exercise of the police power must depend.” State v.
Harris, 216 N.C. at 764, 6 S.E. 2d at 866. By challenging the
statute and arguing its unconstitutionality, plaintiff has satisfied
any burden it may have had. See Treants Enterprises, Inc. v.
Onslow County, supra.

Whether a particular regulation is a valid exercise of the
police power is a question of degree and reasonableness, meas-
ured in relation to the public good likely to result from it. In re
Hospital, supra. While a plausible argument can be made that any
regulation provides some benefit to the public, our courts have re-
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quired more: that the regulation have, in fact, “a reasonable and
substantial relation to the evil it purports to remedy.” Id. at 551,
193 S.E. 2d at 735 (quoting State v. Harris, supra, at 759, 6 S.E.
2d at 863). The statute challenged here creates substantial
obstacles to the free carrying on of plaintiff's chosen business,
while its benefit to the public is disproportionately minimal. Con-
sequently, we hold that Article 1 of Chapter 127B of the General
Statutes is an unreasonable means of achieving its purported end,
violates Article I, section 19 of the Constitution of North
Carolina, and was properly declared unconstitutional.

We need not discuss plaintiff's other arguments. We note,
however, that G.S. 127B-2 defines “military property” as: “proper-
ty originally manufactured for the United States or State of
North Carolina which is a type and kind issued for use in, or fur-
nished and intended for, the military service of the United States
or the militia of the State of North Carolina.” This definition
would seem to include weapons and other dangerous instrumen-
talities, regulation of which is found elsewhere, see G.S. 14-381 to
415; 18 U.S.C. sections 921-928 (1982 & Supp. III 1985).

Affirmed.
Judge ORR concurs.
Judge JOHNSON dissents.

Judge JOHNSON dissenting.

I respectfully dissent from the majority opinion. The majori-
ty fails to find a “distinguishing feature” in plaintiff's business,
“the material and probable consequence of which, if unregulated,
is to produce substantial injury to the public peace, health, or
welfare.” State v. Harris, 216 N.C. 756, 758-59, 6 S.E. 2d 854, 863
(1940). I do find such a distinguishing feature.

The statutes under consideration attempt to regulate the sale
of military property originally manufactured for “military service
of the United States or the militia of the State of North
Carolina.” G.S. 127B-3. I see a legitimate purpose for the State to
exercise its police power by regulating any sales of military
equipment, particularly sales of tools of destruction such as
weapons and paraphernalia used in conjunction with the use of
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weapons. The State has sought to protect the general welfare of
the citizens of this State and it is my opinion that the statutes in
question constitutionally serve that purpose. Moreover, the proba-
ble consequence of allowing military property sales facilities to go
unregulated is that stolen military property is likely to be bought
and sold at said facilities. The statutorily required maintenance of
a log of persons selling or buying property intended for military
service may disclose the identities of persons or organizations il-
legally operating as paramilitary organizations or dealing in
stolen goods.

G.S. chap. 127B, Art. 1 tracks the language of G.S. chap. 91.
G.S. chap. 91 regulates pawnbrokers. Although G.S. chap. 91 has
been in effect since 1983 it has not been declared as unconstitu-
tional. The record keeping and licensing requirements of G.S.
chap. 91 and G.S. chap. 127B, Art. 1 are similar. In my opinion the
purposes for the State’s exercise of police power, by enactment of
G.S. 914 and G.S. 127B-4, are basically the same.

I find as persuasive the following reasoning relied upon by
the State:

The business of pawnbrokers, because of the facility that it
furnishes for the commission of crime and for its conceal-
ment, is one which clearly comes within the control of the
police power of the state and is properly subject to regula-
tion for the benefit of the public and for the prevention of
frauds upon it, and it is unlawful if not conducted under the
provisions, restrictions, and requirements of the law. The
business is a privilege, not a right, and he who avails himself
of it and derives its benefits must bear its burdens and con-
form to the laws in force regulating the occupation, if it is
not illegal. Police regulation of the business of pawnbroking
is peculiarly needed because thieves frequently attempt to
dispose of stolen goods at places where such business is car-
ried on, and the keepers not infrequently become ‘fences’ for
such goods. Under the police power, it is properly within the
province of a state, or of a municipality by authority of the
state, to designate on what terms and conditions it will per-
mit a pawnbroker to carry on his business, and a very clear
abuse of this power must be shown to justify the court in
declaring the regulations to be unreasonable and void.
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54 Am. Jur. 2d Moneylenders and Pawnbrokers sec. 3 (footnotes
omitted).

Faced with the extent of illegal activity of a paramilitary
nature in this State and the theft of military property from the
military bases in this State, I conclude that the legitimate exer-
cise of the State’s police power, by enactment of G.S. 127B, bears
a rational and substantial relation to the public order, safety, and
general welfare. See In Re Certificate of Need for Aston Park
Hospital, Inc., 282 N.C. 542, 193 S.E. 2d 729 (1973). In light of the
public’s interest I do not find the provisions of Article I of G.S.
127B to be unduly burdensome. Therefore, I would hold that Arti-
cle 1 of Chapter 127B of the General Statutes does not violate Ar-
ticle I, section 19 of the North Carolina Constitution.

Finally, I am not convinced of the appropriateness of the
summary fashion in which the trial court permanently enjoined
the enforcement of an entire statutory scheme enacted by the
General Assembly without articulating what, if any, basis it had
for declaring as unconstitutional any of the various sections of Ar-
ticle I of G.S. chap. 127B. There is nothing in the trial court’s
order which addresses the propriety of severing those sections, if
any, which the trial court deemed to be unconstitutional. The trial
court’s decision does not, in any way, evidence that “[t]here is a
presumption that a particular exercise of the police power is valid
and constitutional.” A-S-P Associates v. City of Raleigh, 298 N.C.
207, 226, 258 S.E. 2d 444, 456 (1979). In my opinion it is entirely
appropriate for the State to rely upon the presumption of the con-
stitutionality of the statute in question. Moreover, plaintiff has
failed to rebut that presumption. Accordingly, for reasons stated
hereinabove, I respectfully dissent.
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THOMAS M. SHELTON, III, ALAN CRAIG SHELTON anp GEORGE C. COL-

-

3.

27

LIE, SUCCESSOR TRUSTEE OF THE TRUST OF THOMAS M. SHELTON, DECEASED,
PLAINTIFFS v. FRANCIS H. FAIRLEY, INDIVIDUALLY AND AS EXECUTOR OF
THoMAS M. SHELTON, DECEASED; FRANCIS H. FAIRLEY, S. DEAN HAM-
RICK, JAMES D. MONTEITH AND LAURANCE A. COBB, INDIVIDUALLY AND
As FAIRLEY, HAMRICK, MONTEITH & COBB, A NORTH CAROLINA PARTNER.
sHiP, DEFENDANTS, AND LOIS HOLT SHELTON WILSON AND CATHERINE
NORELL SHELTON EINHAUS, ADDITIONAL DEFENDANTS

No. 8626SC1225
(Filed 16 June 1987)

Appeal and Error § 6.2— partial summary judgment —immediately appealable

In an action for negligence and malpractice against the executor of an
estate and attorneys for the executor, the trial court’s judgment dismissing
plaintiffs’ claims of punitive damages against all defendants and dismissing
claims against the former law partners of Francis Fairley for acts in his capaci-
ty as executor of the estate were immediately appealable where plaintiffs had
a substantial right to have all of their claims for relief tried at the same time
before the same judge and jury. N.C.G.8. § 1A-1, Rule 54(b).

. Partnership § 5— liability of law partners for acts of one partner as executor

of estate

The trial court did not err by granting summary judgment for defendants
on the issue of their liability as law partners for the acts of Francis Fairley as
executor of an estate where the evidence did not show that the partnership
engaged in the administration of the estate or ratified Fairley’s activities as
executor. Although the firm had a pecuniary interest in the executor’s fees,
the interest was indirect and the fact that it would be difficult for a jury to
distinguish Fairley’s decisions as executor from those as attorney for the
estate does not support the argument that defendants should be held deriv-
atively liable for their partner’s acts. Juries have long performed the duty of
unraveling difficult issues of fact. N.C.G.S. § 84-2.1.

Damages § 11,2— derivative liability —dismissal of punitive damages claim —
proper

The trial court did not err by dismissing plaintiffs’ claims for punitive
damages against the law partners of the executor of an estate where the evi-
dence showed that any liability on the part of those three defendants was de-
rivative. The purpose of punitive damages would not be achieved by allowing
recovery against those derivatively liable.

APPEAL by plaintiffs from Kirby, Judge. Judgment entered
August 1986 in MECKLENBURG County Superior Court. Heard

in the Court of Appeals 8 April 1987.

M.

Plaintiffs filed this action on 30 July 1982. Plaintiffs Thomas
Shelton, III and Alan Craig Shelton are beneficiaries of the
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estate of Thomas M. Shelton, who died on 7 August 1974. George
W. Collie is successor trustee under a testamentary trust. The
suit was originally brought against Francis H. Fairley, individual-
ly and as executor of the Shelton estate, his law firm, and the law
firm partners individually. Fairley died on 12 December 1983, and
his executrix was substituted as a party defendant.

In their claims for relief, plaintiffs sought compensatory and
punitive damages for breach of fiduciary duties, negligence in
management of the estate and malpractice against the executor
and attorneys for the executor arising from the administration of
the estate of Thomas M. Shelton and from legal work performed
for the estate.

On 11 February, defendants filed an answer and a motion to
dismiss for insufficiency of service of process, res judicata and col-
lateral estoppel. The Honorable Kenneth A. Griffin granted de-
fendants’ motions and dismissed with prejudice each of plaintiffs’
claims. Plaintiffs appealed, and on 18 December 1984, the Court of
Appeals affirmed in part, reversed in part and remanded. Shelton
v. Fairley, 72 N.C. App. 1, 323 S.E. 2d 410 (1984), disc. rev. denied,
313 N.C. 509, 329 S.E. 2d 394 (1985).

The parties engaged in discovery, and on 30 July 1986, de-
fendants filed a motion for summary judgment. On 27 August
1986, Judge Kirby allowed partial summary judgment for the de-
fendants, dismissing all claims of punitive damages against all
defendants and dismissing the claims against the former law part-
ners for the acts of Fairley in his capacity as the executor of the
estate. Plaintiffs appealed.

George C. Collie and Charles M. Welling, for plaintiffs-
appellants.

Golding, Crews, Meekins & Gordon, by Jokn G. Golding and
Rodney Dean, for defendants-appellees Hamrick, Monteith &
Cobbd.

Horack, Talley, Pharr & Lowndes, by Robert C. Stephens
and Robert B. McNeill, for defendant-appellee Estate of Francis
H. Fairley.
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WELLS, Judge.

[1] As the judgment below is not final as to all claims and all
parties, see N.C. Gen. Stat. § 1A-1, Rule 54(b) of the Rules of Civil
Procedure, our first question is whether the trial court’s judg-
ment dismissing plaintiffs’ claims of punitive damages against all
defendants and dismissing claims against the former law partners
for the acts of Mr. Fairley in his capacity as executor of the
estate are immediately appealable. Pursuant to the rule estab-
lished in Oestreicher v. Stores, 290 N.C. 118, 2256 S.E. 2d 797
(1976), we find that plaintiffs have a substantial right to have all
of their claims for relief tried at the same time before the same
judge and jury, and therefore allow this appeal.

[2] Plaintiffs first contend that the court erred in granting sum-
mary judgment for defendants on the issue of the partners’ li-
ability for the acts of Mr. Fairley in his capacity as executor.
Plaintiffs argue that those activities were within the course and
scope of the practice of law, that Fairley was the agent of the law
firm in his activities as executor, and that Fairley’s partners are
liable for such acts. We disagree.

Upon motion of summary judgment, a trial court must con-
sider pleadings, affidavits and depositions in order to determine
whether the movant has met his burden of proof, as set out in
establishing the absence of any triable issue. N.C. Gen. Stat.
§ 1A-1, Rule 56 of the Rules of Civil Procedure. The evidence
must be viewed in the light most favorable to the non-movant in
determining whether movant has (1) proved that an essential ele-
ment of the opposing party’s claim is nonexistent, or (2) shown
through discovery that the opposing party cannot produce
evidence to support an essential element of his claim. If the mov-
ing party satisfies his burden of proof, then the burden shifts to
the non-moving party to show that there is a genuine issue of
material fact. An issue is “genuine” if there is substantial
evidence to support it. Lowe v. Bradford, 305 N.C. 366, 289 S.E.
2d 363 (1982); Zimmerman v. Hogg & Allen, 286 N.C. 24, 209 S.E.
2d 795 (1974).

The general rule regarding derivative liability of a partner-
ship is set out in G.S. § 59-43:

Where, by any wrongful act or omission of any partnér
acting in the ordinary course of the business of the partner-
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ship or with the authority of his co-partners, loss or injury is
caused to any person, not being a partner in the partnership,
or any penalty is incurred, the partnership is liable therefor
to the same extent as the partner so acting or omitting to
act.

These rules regarding partnership tort liability are fully ap-
plicable to law partnerships. Jackson v. Jackson, 20 N.C. App.
406, 201 S.E. 2d 722 (1974). The question we must decide in this
case is whether acting as executor for an estate falls within the
scope of the practice of law, and therefore within the scope of the
authority of Fairley as a member of the law firm. See Zimmerman
v, Hogg and Allen, supra.

The partners in the case at bar apparently did not draw up a
partnership agreement. However, the pleadings establish the fact
that the partnership exists for the primary purpose of carrying
on the practice of law within the State of North Carolina. The
practice of law is itself defined in N.C.G.S. § 84-2.1:

The phrase “practice law” as used in this Chapter is
defined to be performing any legal service for any other per-
son, firm or corporation, with or without compensation,
specifically including the preparation or aiding in the
preparation of deeds, mortgages, wills, trust instruments, in-
ventories, accounts or reports of guardians, trustees, ad-
ministrators or executors, or preparing or aiding in the
preparation of any petitions or orders in any probate or court
proceeding; abstracting or passing upon titles, the prepara-
tion and filing of petitions for use in any court, or assisting
by advice, counsel, or otherwise in any such legal work; and
to advise or give opinion upon the legal rights of any person,
firm or corporation: Provided, that the above reference to
particular acts which are specifically included within the
definition of the phrase “practice law” shall not be construed
to limit the foregoing general definition of such term, but
shall be construed to include the foregoing particular acts, as
well as all other acts within said general definition.

As this definition neither includes nor excludes acting as executor
for an estate, we turn to the decisions of our appellate courts for
guidance.
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In Jackson v. Jackson, supra, this Court considered the ques-
tion of whether all partners in a law firm were liable for a
malicious prosecution instituted on the advice of one of the part-
ners. We found that, although criminal prosecution was “clearly
within the normal range of activities for a typical law partner-
ship,” such action taken maliciously was beyond the scope of the
partnership business. Since the other partners did not further
authorize, participate in or even know about his actions, this
Court upheld summary judgment for defendants. See also In-
vestors Title Ins. Co. v. Herzig, 83 N.C. App. 392, 350 S.E. 2d 160
(1986).

Two North Carolina cases address the liability of members of
an incorporated law firm. In Zimmerman v. Hogg & Allen, supra,
Mr. Greene, the president of his incorporated law firm, did con-
siderable legal work for Holly Farms, Inc. Zimmerman, an officer
of Holly Farms, had given Greene money with the understanding
that it would be invested in a certain stock. Zimmerman never
received his stock, and he sued for delivery of the stock or its
value. The trial court granted summary judgment for defendant
law firm, and our Supreme Court reversed:

It is reasonable to infer from this evidence that the in-
vestment services rendered by Greene to the employees of
Holly Farms might have been for the purpose of obtaining
the good will of the corporation to insure the continuance of a
profitable association between the corporate client and the
Professional Association. This inference would suggest a
striking analogy to the practice of receiving funds for invest-
ment in order to generate fees for drawing legal instruments,
a practice which has been recognized by both our courts and
the English courts as being within the scope of the usual
practice of law.

The evidence in this case, when construed most in-
dulgently in plaintiff's favor, as Rule 58 requires, tends to
show that the powers granted to the Professional Association
by its charter were very broad powers, the exercise of which
was principally in the hands of Greene; that defendant
Greene, while he was on business trips to attend to the legal
business of Holly Farms accepted funds for investment pur-
poses from employees of the corporate client; that these cor-
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porate employees were assured that such moneys would be
handled through the Professional Association; that such ac-
tivities by Greene, the president and principal stockholder of
the Professional Association, had occurred over a period of
several years; and that other employees of the Professional
Association had knowledge of such dealings.

Under these particular circumstances, we are of the
opinion that plaintiff's evidence was sufficient to justify a
reasonable and prudent belief by plaintiff Sam Zimmerman
that the Professional Association had conferred authority
upon Greene to receive the funds from him for investment
while acting as its agent. Thus plaintiff’s evidence raised a
genuine material issue for trial as to whether Greene acted
within the scope of his authority and as agent for the Profes-
sional Association at the times complained of. The issue so
raised was material because without establishing agency,
plaintiff could not recover, and the issue was genuine because
it could be supported by substantial evidence.

Id.

In McGarity v. Craighill, Rendleman, Ingle & Blythe, P.A., 83
N.C. App. 106, 349 S.E. 2d 311 (1986), disc. rev. denied, 319 N.C.
105, 363 S.E. 2d 112 (1987), this Court distinguished Zimmerman
from the case before it. In McGarity, plaintiffs sued an incor-
porated law firm for damages for two acts of conversion by Mr.
Clarkson, a former member of the firm. Plaintiffs alleged that
Clarkson was an agent of the firm, and was acting within the ap-
parent scope of his authority when he solicited and accepted the
loans, thus making the firm liable for his conversion of the loans.
This Court disagreed, holding that:

In the present case, plaintiffs have not presented enough
evidence to raise a genuine issue of material fact as to
whether Mr. Clarkson was acting within the scope of his ap-
parent authority when he solicited and accepted the money
from the McGaritys. The firm was not in the business of
soliciting or accepting money for investment purposes, and
there is no evidence that it had ever done so. The firm was
not authorized to do so by its articles of incorporation. There
is no evidence that Mr. Clarkson’s acts could have benefitted
the firm in any way. There is no evidence that any other
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member of the firm knew or should have known about Mr.
Clarkson’s soliciting and accepting the money. Thus the firm
could not have committed any acts to hold Mr. Clarkson out
as having the authority to do so. Therefore, there was no
such authority, under the principle that the scope of an
agent’s apparent authority is determined by the acts of the
principal, not the agent.

Although such cases, as the Court in Zimmerman noted, turn
largely on the facts, the basic principles may be summarized as
follows. In order to determine whether members of a firm should
be held liable for the activities of one of its partners, the court
should consider (1) the provisions of the instrument empowering
the firm to practice law, such as partnership agreements and ar-
ticles of incorporation, as well as statutory provisions; (2) the con-
struction which our courts have historically given the questioned
activity or related ones; (3) whether the partner has acted, or
seemed to act, with the firm’s authority; this includes his position
in the firm, the participation—if any —by the rest of the firm in
the disputed activities, and any assurances given the client that
this transaction would be handled through the firm. Finally, (4) we
must consider whether the other members of the firm have
assented to or ratified the acts.

In order to apply these principles to the case at bar, we must
review the forecast of evidence presented at the summary judg-
ment hearing. Defendants first offered affidavits in support of
their motion:

The affidavits of S. Dean Hamrick, James D. Monteith, and
Laurence A. Cobb show:

1. All Executor’'s fees paid to Francis H. Fairley as Ex-
ecutor of the Estate of Thomas M. Shelton were retained by
Mr. Fairley, individually, and none of the Executor’s fees
were received as legal fees by the law firm of Fairley, Ham-
rick, Monteith & Cobb.

2. A portion of the Executor’s fees paid at the time the
final award of fees was made was used to reimburse the law
firm for legal fees advanced by it for Mr. Fairley, but no part
of the fees paid to the Executor in any way was for the bene-
fit of the law firm of Fairley, Hamrick, Monteith & Cobb.
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3. The law firm of Fairley, Hamrick, Monteith & Cobb
never undertook to act as Executor of the Shelton Estate and
the acts by Mr. Fairley as Executor of the Estate were per-
formed by him individually and not as a member of the law
firm.

Defendants also offered part of the deposition of George W. Col-
lie, which established that plaintiffs did not intend to offer any
evidence that the partners were in any way liable except deriva-
tively. This evidence shows that Fairley was acting only in his in-
dividual capacity in his role as executor and was sufficient to
show the absence of one of the essential elements of plaintiffs’
claim.

Plaintiffs, attempting to rebut this evidence, offered part of

the deposition testimony of S. Dean Hamrick. That testimony, in
pertinent part, is as follows:

Q. In your partnership arrangement as it relates to Mr.
Francis H. Fairley, the executor in this estate, you've already
told me that you share in the profits of what Mr. Fairley
generates, according to some percentage which I'm not in-
terested in, and you indicated a moment ago that you per-
sonally have no financial or pecuniary interest in Mr.
Fairley’s commissions as executor in this Thomas Shelton
Estate. Is that correct?

A. Under the arrangement, I have no direct interest in
the commissions. There would be an indirect interest—

Q. Would you explain that?

A. I think in the overall division the amount of commis-
sions would be taken into consideration but not on a direct
basis, only the legal fees.

Q. Would you explain to me what you mean by that? I
don’t understand.

A. Well, if there is a substantial commission received,
we would take that into consideration in determining the
amount of the way the legal fees would be divided up. But,
it's not a direct relationship.

Q. Well, let’s suppose for purposes of trying —bear with
me; help me understand what you're saying. If there’s $1.00
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of commissions received by Mr. Fairley and $1.00 of
attorney’s fees, are you saying that you might receive some
of the commissions if it were $1,000,000.00 executor’s commis-
sions and $1,000,000.00 attorney’s fees as opposed to $1.00?

A. Yes—Well, I think you could say that we would have
an interest in commissions.

Q. We being you, Hamrick, and the other partners?
A. Right.

Q. So, then your answer is you have a pecuniary in-
terest, in the amount of executor’s fees that Mr. Fairley
might receive in this estate?

A. Yes, I think that would be a fair statement.

Even taking this evidence, together with plaintiffs’ verified
complaint, in the light most favorable to plaintiffs, we find that it
does not show that the partnership engaged in the administration
of the estate or authorized or ratified Fairley’s activities as ex-
ecutor. We find no precedent for bringing a law partner’s ac-
tivities as executor within the purview of the practice of law.
Although Mr. Hamrick’s deposition did tend to show that the firm
had a pecuniary interest in the executor’s fees, it is clear that the
interest was indirect. We find persuasive defendants’ argument
that, if Mr. Fairley received a large amount of executor’s fees in a
given period of time, the other partners would get a bigger share
of the firm’s income because of the time Mr. Fairley took from his
legal work in order to fulfill his function as executor. “The mere
fact that partnership ultimately benefits from a contract made by
a partner in his own name does not create a partnership obliga-
tion,” Brewer v. Elks, 260 N.C. 470, 133 S.E. 2d 159 (1963), and
where, as here, a firm benefitted indirectly from a partner’s posi-
tion as executor undertaken in his individual capacity, that
benefit alone is not sufficient to establish partnership liability for
those activities.

Plaintiffs present an ancillary argument in support of their
position that defendants should be held derivatively liable for
their partner’s acts in his capacity as executor: Plaintiffs contend
that the difficulty in distinguishing Fairley's decisions made as
executor from those made as attorney for the estate present an
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intolerable burden for both plaintiffs and jury. However, juries
have long performed the duty of unraveling difficult issues of
fact, and we find no reason to prevent them from performing that
duty here. Also, as defendants concede, the jury should be in-
structed to find that Fairley acted as attorney if it finds that the
functions were mixed in a particular instance.

Before we turn to plaintiffs’ next argument, we note that
they chose not to pursue on this appeal the following assignment
of error:

1. To the court’s granting the defendants’ motion for
summary judgement [sic] that all claims for punitive damages
against Doris M. Fairley, Executrix of the estate of Francis
H. Fairley, be dismissed with prejudice.

In accordance with Rule 28(a) of the N.C. Rules of Appellate Pro-
cedure, we deem this assignment to be abandoned. See Baker v.
Log Systems, Inc., 75 N.C. App. 347, 330 S.E. 2d 632 (1985).

[3] In their second and final argument, plaintiffs contend that
the court erred in dismissing all claims for punitive damages
against defendants Hamrick, Monteith and Cobb. We disagree.
The deposition of George C. Collie established that no evidence
would be offered at trial to show that Hamrick, Monteith or Cobb
committed any acts which would subject them to a personal claim
for punitive damages. Thus, any liability on the part of these
three defendants, individually and as a firm, must be derivative.
This Court has ruled that punitive damages may not be recovered
from the estate of a deceased tort-feasor, no matter how ag-
gravated the circumstances. Thorpe v. Wilson, 58 N.C. App. 292,
293 S.E. 2d 675 (1972). The rationale of such a rule is that “the
sole purpose for allowance of punitive damages is to punish the
wrongdoer,” id.; there, as here, such purpose could not be
achieved by allowing recovery against those derivatively liable.
The punitive damage claim was properly dismissed, and this
assignment is overruled.

The judgment appealed from is
Affirmed.

Judges ARNOLD and ORR concur.
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WALLACE V. NEAL v. CRAIG BROWN, INC., anp CRAIG BROWN, JR., IN-
DIVIDUALLY, AND AS AGENT FOR CRAIG BROWN, INC.

No. 8626SC1073
(Filed 16 June 1987)

1. Landlord and Tenant § 13.2— option to renew lease —no right by sublessee to
exercise
Where the original lease was for a period of fifteen years with options to
renew for successive five-year periods, and the original lessee never exercised
its option to renew, plaintiff sublessee could not exercise the option to renew
granted in the original lease or demand performance of the renewal option con-
tained in the sublease. Plaintiff failed to show that a direct landlord-tenant
relationship was created between plaintiff and the landlord because of the
original lessee's bankruptcy where there was no evidence that the original
lease was terminated by the bankruptey. Furthermore, the instrument by
which plaintiff's sublessor acquired possession was a sublease rather than an
assignment of the original lease so that plaintiff did not become the landlord’s
tenant under terms of the original lease.

2. Estoppel § 4.2— sublease —no estoppel to deny right to continue possession

Defendant lessors were not estopped to deny plaintiff sublessee’s right to
continue in possession of the premises after termination of the original lease
by failing to inform plaintiff that his occupancy was on a month-to-month basis
and by permitting plaintiff to make capital improvements to the leased proper-
ty where there was no evidence that defendants misrepresented any fact or
that plaintiff was without means to ascertain his status as defendants’ tenant;
there was no indication that defendants induced plaintiff to make im-
provements to the property; and any action taken by plaintiff was apparently
based upon his own assessment of his status with respect to the premises.

APPEAL by plaintiff from Saunders, Judge. Order entered 5
June 1986 in Superior Court, MECKLENBURG County. Heard in the
Court of Appeals 31 March 1987.

In this civil action, plaintiff alleges that he is in possession of
premises located at 6315 South Boulevard in Charlotte pursuant
to certain fixed-term lease agreements which include, inter alia,
options to renew the lease for two additional five-year periods. He
alleges that he gave proper notice of his intent to exercise his op-
tion to renew for the first additional five-year term, but that de-
fendants have refused to recognize his rights pursuant to the
option and have notified him to vacate the premises. He seeks
specific performance of the alleged lease or, in the alternative,
damages for its breach.
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In their answer, defendants deny the existence of any writ-
ten lease agreement with plaintiff and allege that he has occupied
the premises as a month-to-month tenant under an oral agree-
ment. By counterclaim, defendants seek an order requiring plain-
tiff to vacate the premises and damages allegedly occasioned by
his refusal to do so.

Defendants moved, pursuant to G.S. 1A-1, Rule 56, for sum-
mary judgment dismissing plaintiff’s action. Plaintiff moved for
partial summary judgment establishing his status as a “long-term
tenant” under the alleged lease agreements. The trial court
granted defendants’ motion, denied plaintiff's motion, and dis-
missed plaintiff’s action. Plaintiff appeals.

Kenneth P. Andresen for plaintiff appellant.

Hamel, Helms, Cannon, Hamel & Pearce, by H. Parks Helms,
for defendants appellees.

MARTIN, Judge.

Plaintiff assigns error to the entry of summary judgment
dismissing his claims against defendants. He contends that genu-
ine issues of material fact exist with respect to the nature of his
tenancy in defendants’ property. We affirm the judgment of the
trial court.

Summary judgment is appropriate only when there is no gen-
uine issue of material fact and the moving party is entitled to
judgment as a matter of law. Kessing v. National Mortgage Corp.,
278 N.C. 523, 180 S.E. 2d 823 (1971). The burden of establishing
the lack of any triable issue of material fact is on the party mov-
ing for summary judgment. Texaco, Inc. v. Creel, 310 N.C. 695,
314 S.E. 2d 506 (1984). A defending party may satisfy this burden
by showing that claimant cannot prove the existence of an essen-
tial element of the claim. Bernick v. Jurden, 306 N.C. 435, 293
S.E. 2d 405 (1982). In ruling on the motion, the trial court must
carefully scrutinize the moving party’s papers and resolve all in-
ferences against him. Kidd v. Early, 289 N.C. 343, 222 S.E. 2d 392
(1976). The existence of questions of fact which are immaterial to
the legal issues involved, however, is insufficient to defeat a mo-
tion for summary judgment. Kessing v. National Mortgage Corp.,
supra.
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The record filed in this Court reflects that the evidentiary
materials presented to the trial court at the summary judgment
hearing consisted of the pleadings and attachments thereto as
well as affidavits. These materials establish that, in 1967, Craig T.
Brown, Sr. and his wife Gaynell H. Brown owned real property
located at 6315 South Boulevard in Charlotte. On 25 October 1967,
they entered into a written lease agreement leasing the property
to 60 Minute Systems, Inc. (60 Minutes), a Florida corporation
engaged in a national dry-cleaning franchise business. The term of
the lease was for fifteen years, beginning upon completion of a
building which the lessors were obligated to erect as a part of the
lease. According to the lease, the building was to be completed no
later than 15 April 1968. The lease provided for monthly rental
payments of $585.00 and contained options to extend for two suc-
cessive five-year periods upon written notice of intent to exercise
the option given at least 90 days prior to the expiration of the
preceding term.

On 30 November 1967, 60 Minutes entered into a sublease
agreement with William J. Hutchison. The sublease was to com-
mence 1 March 1968 and run through 28 February 1983 at a
monthly rental of $592.00. The sublease provided for options to
renew at increased rentals for two additional five-year periods
commencing 1 March 1983 and 1 March 1988. Hutchison opened a
retail dry-cleaning and laundry business on the premises in the
spring of 1968.

Sometime during 1970, 60 Minutes filed a petition for
bankruptey with the United States Bankruptey Court, Middle
Division of Florida. 60 Minutes was subsequently adjudicated
bankrupt and a trustee in bankruptcy was appointed. The record
properly before us contains no further information concerning the
bankruptcy proceeding.

On 7 December 1970, Hutchison assigned “all of his right, ti-
tle and interest” in the sublease to plaintiff, who began operating
a laundry and dry-cleaning business on the premises. Plaintiff was
thereafter directed by the bankruptey trustee for 60 Minutes to
pay rent “directly to the owners of the premises.” In his affidavit,
plaintiff stated that he paid monthly rent of $592.00 directly to
Craig Brown, Sr. and that he and Craig Brown, Sr. considered the
sublease from 60 Minutes to Hutchison to be the contract govern-
ing his use of the premises.
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Upon the death of Craig T. Brown, Sr. in 1974, plaintiff paid
the monthly rental payments to Gaynell H. Brown. In 1975,
Gaynell Brown conveyed the subject property to defendant Craig
Brown, Jr., who conveyed it to defendant Craig Brown, Inc. Since
1975, plaintiff has made all monthly rental payments to defend-
ants.

Plaintiff offered evidence tending to show that on 20
December 1982 he gave written notice to defendants that he in-
tended to exercise the option to extend the lease for five years
and that, since that time, he has paid an increased monthly rental.
He also made improvements to the property, including installa-
tion of a new boiler in 1983 at a cost of approximately $6,100.00.
Defendants were aware of these improvements and never in-
timated to plaintiff that he was anything “other than a long-term
tenant” under the terms and provisions of the Hutchison lease
agreement.

By affidavit, Craig Brown, Jr. stated that he has never
received a notice of renewal from plaintiff, has never discussed an
extension of any term with plaintiff, and has always considered
plaintiff to be a tenant at will. According to the affidavit, the in-
crease in rent from $592.00 to $630.00 per month came about as a
result of negotiations with plaintiff, during which the existence of
a lease was not mentioned.

On 19 August 1985, defendants notified plaintiff to vacate the
premises by 1 October 1985. Plaintiff remains in possession of the
premises.

[1] Plaintiff first contends that genuine issues of fact exist with
respect to the intentions of the parties and that those factual
issues are material to a determination of whether the parties are
obligated to each other as direct lessor and lessee pursuant to the
terms and conditions of the sublease between 60 Minutes and
Hutchison. In support of his contention, plaintiff asserts that 60
Minutes’ adjudication in bankruptey constituted a surrender of its
lease to Brown, Sr. by operation of law and that, by his attorn-
ment to Brown, Sr. under the terms of the Hutchison sublease, he
became Brown, Sr.'s direct tenant. Plaintiff further argues that
the parties’ “acts, acknowledgments and receipts” over the
fifteen-year period of his tenancy—evidenced by his regular
monthly rent payments made pursuant to the terms of the lease,
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his addition of capital inprovements to the premises and his
delivery of written notice of his intent to renew the lease —clear-
ly indicate that the parties considered themselves direct lessor
and lessee pursuant to the terms of the sublease.

In addressing plaintiff's contentions with respect to his
status as a long-term tenant under the Hutchison sublease, it is
important to note that plaintiff has presented no evidence from
which one could conclude that the original lease agreement
entered between 60 Minutes and Brown, Sr. was terminated by
reason of 60 Minutes' bankruptcy. From the evidence properly
before us, we are able to ascertain only that 60 Minutes filed a
petition in bankruptcy in 1970, was adjudicated bankrupt, and
that a trustee was appointed. By letter dated 9 December 1970,
the trustee notified the landlords of 60 Minutes’ franchisees that
the franchisees were to pay rent directly to the landlords. The
letter further advised the landlords that in the event of default,
the trustee for 60 Minutes intended to proceed against the
defaulting franchisee. The letter indicates neither a surrender nor
a termination of 60 Minutes’ lease by its trustee.

Plaintiff has submitted to this court, by mail and apparently
in response to questions raised at oral argument, copies of certain
orders, dated 26 January 1973 and signed by a referee in bank-
ruptey for the United States District Court, Middle District of
Florida, Orlando Division, purporting to disaffirm certain ex-
ecutory contracts of 60 Minutes, including the lease agreement
with Craig Brown, Sr. and a franchise agreement with plaintiff.
These orders, however, were not made a part of the record on ap-
peal, and plaintiff has not moved that the record be amended to
include them. Moreover, there is no indication that the orders
were ever placed in evidence before the trial court or otherwise
presented for its consideration in ruling on the parties’ motions.
See App.R. 9(b)(5). This Court may not consider documents which
have not properly been made a part of the record on appeal.
Elliott v. Goss, 254 N.C. 508, 119 S.E. 2d 192 (1961); App.R. 9(a).
We will not go outside the record. Plaintiff has failed to forecast
evidence of a surrender of 60 Minutes’ original lease, a necessary
element in order for plaintiff to show that a direct landlord-tenant
relationship under the terms of the Hutchison sublease was
created between plaintiff and Brown.
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At oral argument, plaintiff contended that we should find
that he is defendants’ tenant under the terms of the original lease
from Craig Brown, Sr. to 60 Minutes. The basis for this argument
is plaintiff’s contention that, although labeled a sublease, the in-
strument by which Hutchison acquired the property from 60
Minutes was, in fact, an assignment of 60 Minutes’ original lease.
We disagree.

An “assignment” is a conveyance of the lessee’s entire in-
terest in the demised premises, without retaining any rever-
sionary interest in the term in himself. A “sublease” . . .is a
conveyance of only a part of the term of the lessee, the lessee
retaining a reversion of some portion of the term.

Hetrick, Webster’s Real Estate Law in North Carolina, § 241 at
251 (Rev. ed. 1981). In the instrument by which 60 Minutes con-
veyed to Hutchison an interest in the premises, 60 Minutes re-
tained a reversion of a brief portion of the lease term —{from 28
February 1983 until the expiration of 60 Minutes’ lease—and a
right to reenter the premises upon default. Thus, the conveyance
between 60 Minutes and Hutchison was a sublease. Hutchison, on
the other hand, conveyed to plaintiff “all of his right, title, and in-
terest” in the sublease, without retaining any reversionary in-
terest in the term or in the premises. As Hutchison’s assignee,
plaintiff succeeded only to those rights which Hutchison, as
sublessee, held pursuant to the sublease from 60 Minutes.

In general:

“[PJrivity of estate” is not established between the original
landlord and the sublessee and the landlord has no direct ac-
tion with respect to the covenants in the original lease as
against the sublessee; there is neither privity of estate nor
privity of contract as between the original landlord and a
sublessee, and the sublessee can sue only his immediate
lessor . . . with respect to the lease,

Hetrick, supra, at 252. As a result, a sublessee may not exercise
an option to renew granted to his sublessor in the original lease
or demand such a renewal from the original landlord. 50 Am. Jur.
2d, Landlord and Tenant, § 1195 (1970).

In the present case, the original lease agreement provided
for a lease term of fifteen years, beginning no later than 15 April
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1968, and granted to 60 Minutes options to extend for two addi-
tional five-year periods upon 90 days written notice. Hutchison’s
sublease agreement expired 28 February 1983 and included op-
tions to renew on 1 March 1983 and 1 March 1988. 60 Minutes
never exercised its option to renew the original lease at any time
prior to the expiration of its fifteen-year lease term. As a general
rule, the rights of a sublessee are measured by the rights of his
sublessor, Nybor Corp. v. Ray’s Restaurants, Inc., 29 N.C. App.
642, 225 S.E. 2d 609, disc. rev. denied, 290 N.C. 662, 228 S.E. 2d
453 (1976), and termination of the original lease terminates any
dependent sublease. 51C C.J.S., Landlord & Tenant, § 48(1Xa)
(1968). This is true notwithstanding the fact that the sublease
agreement contains options to renew. 50 Am. Jur. 2d, Landlord
and Tenant, § 1195 (1970). As sublessee, plaintiff could neither ex-
ercise the option to extend contained in 60 Minutes’ lease nor
demand from defendants performance of the renewal option con-
tained in the sublease.

In light of the foregoing discussion, the conflicting evidence
with respect to whether or not plaintiff gave notice of his intent
to extend the term of the lease for an additional five years is im-
material to our decision in this case, and thus, does not defeat
summary judgment. Kessing v. National Mortgage Corp., supra;
Little v. National Service Industries, Inc., 19 N.C. App. 688, 340
S.E. 2d 510 (1986).

[2] By his final argument, plaintiff contends that defendants had
an affirmative duty “to advise plaintiff that [they] did not con-
sider plaintiff a tenant for a term of years when plaintiff relied on
that relationship to his own detriment by making capital im-
provements to the leased property” and that they breached that
duty by failing to object to the increase in plaintiff's monthly rent
payments and by failing to inform plaintiff that his occupancy of
the premises was on a month-to-month basis. Therefore, plaintiff
contends, defendants are estopped to deny that he is a tenant for
a term of years. We disagree.

In order to raise the question of equitable estoppel, the
pleadings and the evidence generally must show that the party
sought to be estopped: (1) misrepresented or concealed material
facts; (2) intended that such misrepresentation or concealment be
acted upon by the other party; and (3) had knowledge, actual or
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constructive, of the true facts. Blizzard Building Supply, Inc. v.
Smith, 77 N.C. App. 594, 335 S.E. 2d 762 (1985), cert. denied, 315
N.C. 389, 339 S.E. 2d 410 (1986). The party asserting the estoppel
must have: (1) a lack of knowledge and the means to acquire
knowledge as to the real facts in question; and (2) relied to his
prejudice upon the conduct of the party sought to be estopped. Id.
Generally, mere silence will not operate to create an estoppel.
Barnhardt v. Morrison, 178 N.C. 563, 101 S.E. 218 (1919). “[I]n
order to work an estoppel the silence must be under such cir-
cumstances that there are both a specific opportunity, and a real
or apparent duty, to speak.” Id. at 565, 101 S.E. at 220.

In support of his claim based on equitable estoppel, plaintiff
presented evidence contained in two affidavits. In his own af-
fidavit, plaintiff stated that he made improvements to the
premises, including the installation of a new boiler in 1983, with
the knowledge of Craig Brown, Jr. By affidavit of a prospective
purchaser of plaintiff’'s business, plaintiff offered evidence that
the affiant had met with plaintiff and Craig Brown, Jr. in 1983 to
discuss the purchase of plaintiff's business. The affiant states that
it was his understanding that plaintiff had a five to seven year
lease, and that, in some unspecified manner, Craig T. Brown, Jr.
“assisted in your affiant’s perception that there was other than a
month-to-month lease arrangement between Wallace Neal and
Craig Brown.” This evidence is insufficient to support a claim
based on equitable estoppel as it does not support an inference
that defendants misrepresented any fact or that plaintiff was
without means to ascertain his status as defendants’ tenant.
There is no indication that defendants induced plaintiff to make
improvements to the property. Any action taken by plaintiff was
apparently based upon his own assessment of his status with
respect to the premises, rather than anything which defendants
did or said or failed to do or say. Thus, there is no basis for
holding that defendants are estopped to deny plaintiff's right to
continue in possession of the premises.

The entry of summary judgment for defendants is affirmed.

Affirmed.

Chief Judge HEDRICK and Judge GREENE concur.
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HERBERT DEAN BOUDREAU v. MILO BAUGHMAN anp MILO BAUGHMAN
DESIGN, INC.

No. 87218C42
(Filed 16 June 1987)

1. Rules of Civil Procedure § 15.1 - amendment of answer to assert statute of
limitations —no abuse of discretion
In an action in North Carolina arising from a cut suffered by plaintiif in
Florida on an allegedly defective chair designed and manufactured in North
Carolina, the trial court did not abuse its discretion by allowing defendant to
amend its answer to add the defense of the statute of limitations where plain-
tiff chose the forum and was charged with knowledge of the N.C. statutes that
could or would bar his action; plaintiff had access to information about the
time and place of the purchase of the chair; defendant had no knowledge of the
time or place of the purchase until plaintiff's deposition on 18 June 1986; and
defendant filed the motion to amend on 30 July 1986. It could not be said that
plaintiff was unfairly surprised by defendant's amendment or that there was
bad faith or dilatory tactics by defendant.

2. Courts §§ 21.1, 21.3— products liability action—design and manufacture in
North Carolina—injury in Florida— North Carolina statute of repose
The trial eourt correctly concluded that North Carolina’s statutes of re-
pose barred plaintiff's products liability claim arising from an injury to plain-
tiff's foot suffered on a sharp metal surface on the bottom of a chair designed
and manufactured in North Carolina where the last act in the design of the
chair was in 1967; the chair was purchased in Florida in 1979; the injury oc-
curred in Florida in 1982; and the action was filed in North Carolina in 1985,
Although the substantive law of Florida controls the claim, the Florida statute
relied upon by plaintiff has been amended to eliminate the twelve year statute
of repose; both the defendants and the events giving rise to the cause of action
have a significant relationship to North Carolina; plaintiff brought his action in
North Carolina; and the public policy of North Carolina is to protect North
Carolina manufacturers and designers as well as the North Carolina courts
from stale claims based on injuries occurring long after the purchase of the
allegedly defective product. N.C.G.S. § 1-50(6), N.C.G.S. § 1-52(18).

APPEAL by plaintiff from DeRamus, Judge. Order entered 8
September 1986 in Superior Court, FORSYTH County. Heard in the
Court of Appeals 3 June 1987.

On 5 March 1985, plaintiff filed a complaint naming as defend-
ant, in both an individual and corporate capacity, the designer of
an upholstered swivel-tilt “tub” chair, the back and sides of which
were made of chrome-plated veneer bonded to a bent plywood
frame. The complaint alleged that plaintiff was a guest in a
friend’s condominium in West Palm Beach, Florida, on 7 March
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1982 and that during his stay in the condominium, plaintiff in-
jured his foot on a sharp metal surface on the bottom of the chair.
In four separate counts, plaintiff claimed that defendant was
liable for the negligent design of the chair, for breach of the im-
plied warranty of merchantability, for breach of the implied war-
ranty of fitness for a particular purpose, and strictly liable for
designing and injecting into the stream of commerce an inherent-
ly dangerous, defective chair. Plaintiff claimed damages in the
amount of two hundred thousand dollars plus punitive damages in
the amount of two hundred thousand dollars. In a timely-filed
answer, defendant denied the material allegations of the com-
plaint and asserted various defenses. Thereafter, on 24 June 1986,
defendant moved the court for summary judgment.

On 3 July 1986, eleven days before trial was scheduled to
commence, defendant filed a motion to amend the answer in order
to add the defense that plaintiff's claim was barred by the appli-
cable statute of limitations. On 14 July 1986, the trial court al-
lowed defendant’s motion to amend and plaintiff’s oral motion to
continue the case. The court subsequently denied plaintiff's mo-
tion asking the court to reconsider its order allowing defendant’s
motion to amend the answer. On 8 September 1986, the trial court
granted defendant’s motion for summary judgment, dismissing
with prejudice all counts of plaintiff's complaint. Plaintiff ap-
pealed.

Faison, Brown, Fletcher and Brough, by 0. William Faison,
Timothy C. Barber, and Jane T. Friedensen, for plaintiff-
appellant.

Hutchins, Tyndall, Doughton and Moore, by Richard Tyndall,
H. Lee Davis, Jr., and Catherine C. Williamson, for defendant-
appellees.

PARKER, Judge.

In this appeal, plaintiff assigns as error the trial court’s order
allowing defendant’s motion to amend the answer as well as the
court’s denial of plaintiff's motion to reconsider this order. Plain-
tiff also assigns as error the trial court’s order granting summary
judgment for defendant. For the reasons that follow, we find no
error, and therefore, affirm.
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A threshold issue as to each of plaintiff's assignments of
error is what law should govern the trial court’s determination.
The record reveals the following facts: the individual defendant is
a resident of North Carolina; the corporate defendant is a North
Carolina corporation with its principal place of business in
Winston-Salem, North Carolina; defendant designed the allegedly
defective chair in North Carolina; the chair was manufactured in
North Carolina by a High Point furniture manufacturer; an in-
dividual named Howard Berg purchased the allegedly defective
chair in North Palm Beach, Florida; plaintiff, a resident of
Massachusetts, alleges he was injured by the chair in Berg’s con-
dominium in West Palm Beach, Florida.

The general rule in North Carolina for cases involving a con-
flict of laws is that the lex loci, or law of the situs of the claim,
determines the substantive rights of the parties, while the lex
fori governs matters of remedy and procedure. Charnock wv.
Taylor, 223 N.C. 360, 26 S.E. 2d 911, 148 A.L.R. 1126 (1943). How-
ever, it is well established that *“‘foreign law or rights based
thereon will not be given effect or enforced if opposed to the set-
tled public policy of the forum.” Davis v. Davis, 269 N.C. 120,
125, 152 S.E. 2d 306, 310 (1967) (citations omitted).

[1] Plaintiff's first two assignments of error are based on the
trial court’s order allowing defendant to amend the answer. In
considering these contentions, we apply North Carolina law
because the lex fori governs the rules of pleading. Motor Co. v.
Wood, 237 N.C. 318, 75 S.E. 2d 312 (1953).

Rule 15(a) of the North Carolina Rules of Civil Procedure pro-
vides the following in relevant part:

A party may amend his pleading once as a matter of
course at any time before a responsive pleading is served or,
if the pleading is one to which no responsive pleading is per-
mitted and the action has not been placed upon the trial
calendar, he may so amend it at any time within 30 days
after it is served. Otherwise a party may amend his pleading
only by leave of court or by written consent of the adverse
party; and leave shall be freely given when justice so re-
quires.

A ruling on a party’s motion to amend a pleading, where leave of
court is required, is addressed to the sound discretion of the trial
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judge. Mauney v. Morris, 316 N.C. 67, 340 S.E. 2d 397 (1986). Such
leave should be freely given unless the opposing party can estab-
lish it will be materially prejudiced by the amendment. Id. The
ruling of the trial judge allowing leave to amend will not be
reversed on appeal absent a showing of abuse of discretion. Id.

Although at the time defendant moved to amend the answer,
plaintiff’s claim may have been barred by the Florida four-year
statute of limitations, Fla. Stat. Ann. § 95.11(3) (West 1982), plain-
tiff, not defendant, chose the forum. Plaintiff had access to infor-
mation about the time and place of the purchase of the chair, and
was charged with knowledge of the North Carolina statutes that
could or would bar his action against defendant in North Carolina.
According to defendant’s brief, defendant had no knowledge con-
cerning the time or place of the purchase of the allegedly
defective chair until plaintiff's deposition on 18 June 1986.
Thereafter, on 8 July 1986, defendant filed the motion to amend
the answer in order to plead the bar of the statute of limitations.

Based on the facts as they appear in the record, we cannot
say that plaintiff was unfairly surprised by defendant’s amend-
ment nor that there was bad faith or dilatory tactics on the part
of defendant. Therefore, we cannot say that the trial court judge
abused his discretion in allowing defendant leave to amend the
answer. For the same reasons, the trial court did not err in deny-
ing plaintiff's motion to reconsider the order allowing leave to
amend. These assignments of error are overruled.

[21 In his final assignment of error, plaintiff contends that the
trial court erred in granting summary judgment for defendant.
This contention is without merit.

The North Carolina Rules of Civil Procedure, which govern
the procedural aspects of plaintiff's claim, see Charnock, supra,
provide that summary judgment is proper “if the pleadings, depo-
sitions, answers to interrogatories, and admissions on file,
together with the affidavits, if any, show that there is no genuine
issue as to any material fact and that any party is entitled to a
judgment as a matter of law.” G.S. 1A-1, Rule 56(c). A fact is
material if it constitutes a legal defense, such as the bar of an ap-
plicable statute of limitations. Pembee Mfg. Corp. v. Cape Fear
Constr. Co., 313 N.C. 488, 491, 329 S.E. 2d 350, 353 (1985).
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In the case before us, defendant has raised the defense that
plaintiff’s claims are barred by the statute of limitations. Once the
statute of limitations is properly pleaded by a defendant, the
burden falls upon plaintiff to offer a forecast of evidence showing
that the action was instituted within the permissible period after
the accrual of the cause of action. Pembee Mfg. Corp., 313 N.C. at
491, 329 S.E. 24 at 353. Where the statute of limitations is proper-
ly pleaded and the relevant facts are not in conflict, whether
plaintiff’s action is barred becomes a question of law, and sum-
mary judgment may be appropriate. Id.

The record shows, and it is undisputed, that the allegedly de-
fective chair was purchased on 26 January 1979 and delivered to
Howard Berg on 31 January 1979. Plaintiff alleges in his com-
plaint that he was injured by the chair on or about 7 March 1982.
Plaintiff filed his complaint on 5 March 1985.

Statutes of limitations are considered procedural, affecting
only the remedy and not the right to recover; therefore, the
statute of limitations of the forum state will govern actions filed
in the courts of that state. Sayer v. Henderson, 225 N.C. 642, 35
S.E. 2d 875 (1945). Plaintiff in the case before us filed within the
three-year limitations period applicable in North Carolina to ac-
tions for personal injury, G.S. 1-52(16). However, defendant con-
tends that plaintiff's claim is barred by G.S. 1-50(6), which
provides the following:

No action for the recovery of damages for personal injury,
death or damage to property based upon or arising out of any
alleged defect or any failure in relation to a product shall be
brought more than six years after the date of initial purchase
for use or consumption.

The record also contains unrefuted evidence that defendant’s last
act or omission relating to the design of the allegedly defective
chair occurred in 1967. Therefore, defendant argues that plain-
tiff's claim is also barred by G.S. 1-52(16), which provides that “no
cause of action [for personal injury] shall accrue more than 10
years from the last act or omission of the defendant giving rise to
the cause of action.” In response to these arguments, plaintiff con-
tends that G.S. 1-50(6) and 1-52(16) are not procedural statutes of
limitations, which run from the time the claim accrued, but are
substantive statutes of repose that run from a time unrelated to
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the accrual of the claim and may potentially extinguish the right
itself, and not merely the remedy. Plaintiff argues that since the
substantive law of Florida controls his action for personal injury,
the North Carolina statutes of repose are inapplicable. We do not
agree.

We first note that because of questions as to its constitu-
tionality, see, e.g., E. R. Squibb and Sons, Inc., 397 So. 2d 671
(Fla. 1981), Fla. Stat. Ann. § 95.031(2) has been amended to
eliminate the Florida twelve-year statute of repose that plaintiff
contends is applicable to his claim. See Fla. Stat. Ann. § 95.031(2)
(West Supp. 1987). Moreover, although the courts in this State
have recognized the substantive aspect of our statutes of repose,
see Bolick v. American Barmag Corp., 306 N.C. 364, 293 S.E. 2d
415 (1982); Bernick v. Jurden, 306 N.C. 435, 293 S.E. 2d 405 (1982);
Smith v. Sanitary Corp., 38 N.C. App. 457, 248 S.E. 2d 462 (1978),
disc. rev. denied, 296 N.C. 586, 254 S.E. 2d 33 (1979), overruled on
other grounds, Love v. Moore, 305 N.C. 575, 291 S.E. 2d 141
(1982), application of these statutes has not been decided in the
choice of laws context. In Bernick, supra, relied on by plaintiff,
the decision whether to apply North Carolina or Massachusetts
substantive law pertained to the application of G.S. 25-1-105 and
25-2-318; the discussion of G.S. 1-50(6) related only to the retroac-
tive application of the statute. In our view, neither Bolick, suprg,
nor Bernick, supra, is determinative of this case.

The issue of whether a claim for personal injury, not barred
by the statute of limitations in the situs state, may be brought in
a state where the plaintiff’s right is barred by a statute of repose
is not settled. See 68 A.L.R. 217 (1930); 146 A.L.R. 1356 (1943). See
also Restatement (Second) of Conflict of Laws § 143 comment ¢
(1971). As noted in Smith, supra, statutes of repose are * ‘hybrid’
statutes of limitations, having potentially both a substantive and
a procedural effect.” 38 N.C. App. at 461, 248 S.E. 2d at 465. The
modern approach to choice of law problems, where there is no
clear statutory directive, is to apply the law of the state with the
most significant relationship to the law choice. Factors to be con-
sidered by the courts in making such determinations include:

(a) the needs of the interstate and international systems,

(b) the relevant policies of the forum,
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(¢} the relevant policies of other interested states and the
relative interests of those states in the determination of the
particular issue,

(d) the protection of justified expectations,
(e) the basic policies underlying the particular field of law,
(f) certainty, predictability and uniformity of result, and

(g) ease in the determination and application of the law to be
applied.

Restatement (Second) of Conflict of Laws § 6(2) (1971).

In Tieffenbrun v. Flannery, 198 N.C. 397, 151 S.E. 857, 68
A.L.R. 210 (1930), our Supreme Court addressed the issue of what
law governs when a limitations statute bars the right, not merely
the remedy. There, plaintiff’s husband had been struck and killed
in Miami, Florida, by an automobile owned and operated by de-
fendant, a North Carolina resident. More than one year but less
than two years after the incident, plaintiff filed a wrongful death
claim against defendant in North Carolina. The Florida statute of
limitations for wrongful death actions was two years; the North
Carolina wrongful death statute, C.S., 160, required that a
wrongful death action be brought within one year of the death or
the right of action would be lost. After carefully reviewing the
decisions on this issue in other states, our Supreme Court con-
cluded:

All statutes of limitations are essentially time clocks,
and while C.S., 160, has been construed as a condition an-
nexed to the cause of action, it is also a time limit to the pro-
cedure. At all events, it is a legislative declaration of the
policy of this State, providing in express and mandatory lan-
guage that no action for wrongful death shall be asserted in
the courts of this State after the expiration of one year from
the time of death. Certainly, it is not to be supposed that the
legislative department intended to confer upon nonresidents
more extensive rights in the courts than accorded to citizens
of this State.

Tieffenbrun, 198 N.C. at 404, 151 S.E. at 861, 68 A.L.R. at 217.
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In light of the factors listed in the Restatement, supra, and
the policy considerations enunciated by our Supreme Court in
Tieffenbrun, supra, we hold that the North Carolina statutes of
repose, G.S. 1-50(6) and G.S. 1-52(16), apply in this case. In the
instant case, both defendants and the events giving rise to the
cause of action have a significant relationship to North Carolina,
and plaintiff has brought his action in North Carolina. Filing
within the time limit prescribed by a statute of repose is a condi-
tion precedent to bringing the action, and plaintiff’s failure to file
within the prescribed time gives defendant a vested right not to
be sued. Colony Hill Condominium I Assoc. v. Colony Co., 70 N.C.
App. 390, 394, 320 S.E. 2d 273, 276 (1984), disc. rev. denied, 312
N.C. 796, 325 S.E. 2d 485 (1985). Once the time limit has expired,
defendant is effectively “cleared” of his wrongdoing. Id. In finding
constitutional a statute of repose similar to the ones here at issue,
our Supreme Court has recognized the authority of the legislature
to enact such limitations, stating, “ ‘[T]he General Assembly is the
policy-making agency of our government, and when it elects to
legislate in respect to the subject matter of any common law rule,
the statute supplants the common law rule and becomes the pub-
lic policy of the State in respect to that particular matter.””
Lamb v. Wedgewood South Corp., 308 N.C. 419, 444, 302 S.E. 2d
868, 882 (1983) (citations omitted). As G.S. 1-50(6) and 1-52(16)
make clear, the public policy of this State is to protect North
Carolina manufacturers and designers as well as the North Caro-
lina courts from stale claims based on injuries occurring long
after the purchase of the allegedly defective product and long
after a defendant participated in its manufacture or design.
Therefore, the trial court correctly concluded that plaintiff's claim
was barred by North Carolina’s statutes of repose.

For the reasons stated above, the order of the trial court
granting defendant’s motion for summary judgment is

Affirmed.

Judges ARNOLD and JOHNSON concur.
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SAMPSON-BLADEN OIL CO., INC. v. GERALD WALTERS anNp JOYCE
WALTERS

No. 8613DC893
(Filed 16 June 1987)

1. Rules of Civil Procedure § 56 — summary judgment order —construed as par-
tial summary judgment

In an action for the balance due on an open account for fuel oil supplied

during 1983 where defendants counterclaimed for overcharges and treble

damages under N.C.G.S. § 75-1, et segq. for fuel oil supplied in 1982, an order of

summary judgment entered the day before trial was for partial summary judg-

ment affecting only the issue of defendants’ debt for oil received during 1983.

2, Rules of Civil Procedure § 15.1 — amendment to counterclaim —no abuse of dis-
cretion
In an action for the balance due on an open account for fuel oil supplied
during 1983 where defendants counterclaimed for overcharges and treble
damages under N.C.G.S. § 75-1 for fuel oil supplied in 1982, the trial court did
not abuse its discretion by permitting defendants to amend their counterclaim
to include overcharges made in 1981 where plaintiff had been notified more
than a year earlier, when defendants answered the complaint, that the 1981
charges were an important factor in the case and it was unlikely that plaintiff
was surprised or prejudiced by the amendment.

3. Unfair Competition § 1— systematically overcharging customer —unfair trade
practice
Systematically overcharging a customer for fuel oil for two years in the
amount of $2,795.30 is an unfair trade practice squarely within the purview of
N.C.G.S. § 75-1.1.

4. Judgments § 55— claim for overcharges—interest proper on overcharge —not
on treble damages
In an action for amounts due under an open account for fuel oil in which
defendants counterclaimed for overcharges and won a judgment for unfair and
deceptive trade practices, the trial court did not err by awarding defendants
interest on the amount of the overpayments based on an implied contract to
refund the overcharges, but should not have trebled the damages before
calculating the interest.

APPEAL by plaintiff from Jolly, Judge. Judgment entered 28
February 1986 in District Court, BLADEN County. Heard in the
Court of Appeals 4 February 1987.

Plaintiff sued defendants for the balance allegedly due on an
open account for fuel oil supplied to them during 1983, and at-
tached to the complaint an itemized, certified statement of the
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account indicating that the amount owed was $4,080.22. In
answering the complaint defendants in effect admitted making
the purchases listed on plaintiff's itemized statement, but they
asserted as a defense, setoff and counterclaim that plaintiff over-
charged them for oil in 1982, and that as a consequence defend-
ants were entitled to a credit and damages, trebled under G.S.
75-1, et seq. More specifically, defendants alleged that: For
several years before 1983 the tobacco raised on their Bladen
County farm was cured with oil obtained from plaintiff; during
the 1981 crop year it began to appear that plaintiff was charging
them for more oil than was delivered, but defendants then had no
records to verify that fact; during the 1982 crop year they kept
records and plaintiff charged them for approximately 2,600 more
gallons of oil than they received; when confronted about the over-
charge plaintiff agreed to adjust the 1982 bill according to the
amount of oil used in curing defendants’ 1983 tobacco crop; in eur-
ing their 1983 crop, 2,599 fewer gallons of fuel oil were used than
plaintiff billed defendants for in 1982, and under the agreement
defendants were entitled to a credit of $3,462.52; with that credit,
considering the payments defendants had made on both the 1981
and 1982 bills, plaintiff had been overpaid in the amount of
$170.13, which defendants were entitled to recover, and because
plaintiff’s practice of overcharging them was an unfair trade prac-
tice under the provisions of G.S. 75-1.1 they were also entitled to
have the overpayment trebled under G.S. 75-16. Plaintiff denied
all these allegations. After discovery was completed plaintiff
moved for summary judgment in its favor, and following a hear-
ing thereon an order of summary judgment was entered on 25
February 1986 holding that plaintiff was entitled to recover of
defendants the $4,080.22 sued for in the complaint, together with
interest thereon at the annual rate of 18%. The next day trial
began on defendants’ counterclaim and at that time defendants
moved to amend their counterclaim to allege, as an unfair trade
practice under Chapter 75 of the General Statutes, that plaintiff
overcharged them for oil during 1981 in the amount of $2,400.
Over plaintiff’s objection the amendment was allowed and the
trial on defendants’ amended counterclaim concluded in defend-
ants’ favor. Evidence tending to show that plaintiff overcharged
defendants in both 1981 and 1982 included the following: Defend-
ants’ oil tanks did not leak and no oil was stolen from them dur-
ing the years plaintiff was their supplier. Plaintiff’s truck driver
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delivered oil to defendants’ tanks only on certain days and left an
invoice with each delivery; but the bill sent defendants for oil
delivered to them in 1982 included deliveries that were pur-
portedly made on irregular, nonscheduled days for which they re-
ceived no invoices; in 1983, the procedure was adopted of having
each invoice signed by both plaintiff's truck driver and one of the
defendants, and in that year, with no other differences in the cir-
cumstances, the same barns being used each year and the amount
of tobacco cured being substantially the same, about 2,500 less
gallons of oil were used in curing their tobacco than plaintiff
billed defendants for both in 1981 and 1982.

But defendants’ evidence fell short of supporting the allega-
tion that plaintiff agreed to adjust the 1982 bill according to the
amount of oil used in 1983 and the judge declined to submit an
issue about that to the jury. The only issues submitted were
whether plaintiff charged defendants for more oil than was
delivered in either 1981 or 1982, or both, and, if so, what the
amount of the overcharge was. Upon the jury answering these
issues “yes” and “$2,795.30,” the court ruled as a matter of law
that plaintiff's practice of overcharging defendants, as established
by the verdict, was an unfair or deceptive trade practice under
G.S. 75-1.1 and trebled the $2,795.30 overcharge under G.S. 75-16.
Then after adding to defendants’ recovery the interest deemed to
be due thereon the court reduced it by the amount of plaintiff’s
recovery under the order of summary judgment, and entered final
judgment in favor of defendants for the $5,465.94 difference.

Young, Moore, Henderson & Alvis, by Edward B. Clark and
David M. Duke, for plaintiff appellant.

Lee, Meekins & Viets, by Fred C. Meekins, Jr. and Junius B.
Lee, 111, for defendant appellees.

PHILLIPS, Judge.

Other than a contention about the interest allowed on defend-
ants’ recovery, the assignments of error brought forward in plain-
tiff's brief support only these three contentions: (1) the order of
summary judgment in plain