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1. Appointed

2. Appointed Chief Judge 3 May 1989 to replace John S. Gardner who died 19

April 1989.

3. Appointed 1 July 1989 to replace Charles G. McLean who became Chief Judge.

1 July 1989 to a new position.
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AT

RALEIGH

STATE OF NORTH CAROLINA v. HARRY BERT HEWETT

No. 8813SC499
(Filed 21 February 1989)

. Rape and Allied Offenses § 4.2— child sexual abuse victim—
denial of motion for independent medical examination —no error
The trial court did not err in a prosecution for first degree
rape, first degree sexual offense, incest, and taking indecent
liberties with a minor by denying defendant’s motion for an
independent medical examination of the two victims where
defendant did not make a credible showing that the additional
examinations would have been probative or necessary. A trial
judge would have the discretionary power to permit a second
physical examination of an alleged sexual abuse victim if the
defendant showed the court that the examination would be
probative, that it was necessary to the defendant’s preparation
of his defense, and if the victim or the victim's guardian con-
sented to the examination.

. Rape and Allied Offenses § 4.1 — sexual abuse of daughters—
prior incidents —admissible
The trial court did not err in a prosecution for rape,
first degree sexual offense, incest, and taking indecent liberties
with a minor involving defendant’s two daughters by denying
defendant’s motion in limine asking that the State be allowed
to present only evidence as to events on the two dates in
the State's bill of particulars. The testimony was in line with
the type of evidence our courts have permitted in the past
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under the common scheme or plan exception, and weighing
the probative value of the evidence against the prejudice to
defendant was within the diseretion of the judge. N.C.G.S.
§ 8C-1, Rule 404(b).

. Rape and Allied Offenses § 5— first degree sexual offense
with a child—evidence suifficient

The trial court correctly denied defendant’s motion at
the close of all the evidence to dismiss the charges of first
degree sexual offense, which the bill of particulars listed as
fellatio, where the jury could have found that fellatio was
performed on defendant by one of his daughters from the
daughter’s testimony and by following the judge’s instruction.

. Rape and Allied Offenses § 19— taking indecent liberties with
a child—evidence sufficient

The trial court correctly denied defendant’s motion to
dismiss the charges of taking indecent liberties with his two
daughters where the testimony of the children more than ade-
quately demonstrated that defendant took indecent liberties
with them. Moreover, the instruction given in this case ben-
efited defendant in that the State need not prove a touching
of the child to prove the elements of indecent liberties; in
this case, the evidence was that defendant disrobed in the
children’s presence and engaged in intercourse with each child
in the presence of the other. The State would have adequately
proven the elements of indecent liberties even if the charge
had been based solely on defendant’s causing the children to
witness the sexual conduct.

. Criminal Law § 134.2 — sexual abuse of daughters—sentencing
hearing — continuance denied

The trial court did not err by denying defendant’s motion
for a continuance before conducting the sentencing hearing
after defendant was convicted of rape, first degree sexual
offense, incest, and taking indecent liberties with his daughters.
Although the judge indicated that he was denying the motion
because he did not have any leeway in at least four of the
sentences, the State explicitly asked for consecutive terms
at the hearing and defendant explicitly asked that the sentences
run concurrently. The Court of Appeals did not believe that
the judge labored under a mistaken notion that our statutes
mandated consecutive life sentences for four of defendant's
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convictions, and did not believe that defendant demonstrated
good cause to continue the hearing.

. Witnesses § 1.2— nine-year-old sexual abuse victim—recess
to regain composure—no error

There was no abuse of diseretion in a prosecution for
rape, first degree sexual offense, incest, and taking indecent
liberties with a minor in allowing a nine-year-old victim to
interrupt her testimony and leave the courtroom accompanied
by a rape crisis counselor, the assistant district attorney prose-
cuting the case, and the district attorney. The judge acted
properly by calling a recess to afford the victim an opportunity
to regain her composure.

. Criminal Law § 86.8— child sexual abuse victim — prosecutor’s
question concerning her truthfulness —not character evidence

There was no error in a prosecution for rape, first degree
sexual offense, incest, and taking indecent liberties with a
minor in allowing the prosecutor to ask a victim whether she
recalled indicating that she understood what it meant to tell
the truth and later if she had testified truthfully where the
first question occurred at a point where the child was not
responding to the State’s questions and was simply an attempt
to prompt the witness to speak, and the second followed a
cross-examination in which the vietim was asked if she had
ever told a lie. Neither question produced improper character
evidence in contravention of N.C.G.S. § 8C-1, Rule 608(a), and,
even if error had resulted, the error would have been harmless.

. Criminal Law § 86.8— child sexual offense victims — questions
concerning specific instances of untruthfulness not allowed —
no error

The trial court did not err in a prosecution for rape,
first degree sexual offense, incest, and taking indecent liberties
with a minor by not permitting a defense witness to testify
as to specific instances of untruthfulness by the children.

. Rape and Allied Oifenses § 19— child sexual abuse victim—
use of anatomical dolls and drawings-—-no error

There was no error in a prosecution for rape, first degree
sexual offense, incest, and taking indecent liberties with a
minor in allowing the victims to use anatomical dolls during
their testimony, in allowing one victim to testify about a
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drawing she had made, or in admitting that drawing into
evidence.

Criminal Law § 89— sexual abuse of children—prior state-
ments — admissible as corroboration

There was no error in a prosecution for rape, first degree
sexual offense, incest, and taking indecent liberties with children
from the admission of corroborative testimony concerning
statements made to a child medical examiner, a social worker,
and a detective.

Criminal Law § 102.6 — child sexual abuse — prosecutor’s clos-
ing argument—no error

There was no error in a prosecution for rape, first degree
sexual offense, incest, and taking indecent liberties with a
minor where the district attorney during her closing argument
attempted to read a passage from a Supreme Court opinion
but defendant objected and the trial judge sustained the objec-
tion; the prosecutor was allowed to quote from the Bible during
her argument to the jury; and defendant’s objection that the
assistant district attorney was implying that defendant had
charged the State with fabricating its case was sustained.

Rape and Allied Offenses § 6— child sexual abuse—refusal
to give defendant’s requested jury instructions—no error

The trial court did not err in a prosecution for rape,
first degree sexual offense, incest, and taking indecent liberties
with a minor by not giving defendant’s requested instructions
on alibi, the credibility of child witnesses, and on expert
witnesses where defendant’s request for the instruction on
expert testimony came after the judge had instructed the jury
and was not in writing; defendant contended that the offenses
had not occurred rather than that he was somewhere else
at the time of the offenses; and the decision whether to instruct
the jury on a child's credibility is a matter within the judge's
discretion.

Jury § 7.8— excusal of juror—possible relationship to de-
fendant—no error

There was no prejudice in an action for rape, first degree
sexual offense, incest, and indecent liberties with a minor from
the judge’s excusing of a juror after the juror told the court
he might be related to defendant because the State at that
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time had one peremptory challenge left and could have ex-
ercised that challenge had the judge not removed the juror.

APPEAL by defendant from Henry W. Hight, Jr., Judge. Judg-
ment entered 10 September 1987 in Superior Court, BRUNSWICK
County. Heard in the Court of Appeals 6 December 1988,

Attorney General Lacy H. Thornburg, by Assistant Attorney
General Ellen B. Scouten, for the State.

Ramos and Lewis, by Michael R. Ramos, for defendant-
appellant.

BECTON, Judge.

On 10 September 1987, a jury convicted the defendant, Harry
Bert Hewett, Jr., of two counts of first degree rape, two counts
of first degree sex offense, two counts of incest, and two counts
of taking indecent liberties with a minor. The victims of these
crimes were defendant’s daughters, whom we shall refer to as
“A, H." and “T. H.” The trial judge sentenced defendant to four
consecutive life terms for the rape and sex offense convictions,
to consecutive terms of four and one-half years for the incest convie-
tions, and to consecutive three-year terms for the indecent liberties
offenses. From this judgment, defendant appeals. We find no error.

The State’s evidence tended to show that A. H, and T. H.
were the natural daughters of defendant. Between January and
June of 1987, the children resided with their grandmother, defend-
ant’s mother. On 14 February 1987, defendant, defendant’s mother,
his girlfriend, and the children went to a shopping center in Shallotte.
A. H. testified that she and T. H. remained in the car with defend-
ant while the women shopped. Defendant told A. H. to remove
her clothing, and she did so. Defendant then touched A. H. on
her vagina with his penis and hand. T. H. testified that she took
down her panties, and defendant touched her on her vagina and
on her “titty.” She further testified that she and A. H. touched
defendant's penis with their lips.

The State's evidence also showed that on 29 March 1987, de-
fendant took A. H. and T. H. to his home. Both children testified
that no one besides themselves and defendant were at defendant’s
residence at the time. A. H. and T. H. testified that they and
defendant removed their clothing, and defendant got onto the bot-



6 IN THE COURT OF APPEALS

STATE v. HEWETT
[93 N.C. App. 1 (1989)]

tom bunk of the children’s bunk heds. A. H. testified that defendant
penetrated her vagina with his penis and with his finger. T. H.
testified that she and her sister took turns “getting up on Daddy”
and that each child took turns “ke[eping] an eye out to see if
anybody would come.” T. H. testified that defendant penetrated
her vagina with his penis.

At the time of the incidents on 14 February and 29 March,
A. H. was nine years old, and T. H. was eight.

Defendant testified that he had never been alone with the
children in the automobile on 14 February. Defendant’s mother
and his girlfriend gave corroborative testimony on this point. De-
fendant also testified as to his whereabouts with the children on
29 March; at no time did he testify to taking them to his home
on that date. Again, defendant’s mother and his girlfriend offered
corroborative evidence.

On appeal, defendant has brought forward 19 assignments of
error. Additional facts relevant to issues defendant has raised will
be set out as needed.

I

[1] Defendant assigns error to the trial judge's denial of his pre-
trial motion for an independent medical examination of A. H. and
T. H.

A

On 10 April 1987, Dr. James Forestner, the child medical ex-
aminer for Brunswick County, examined the children at the request
of the Brunswick County Department of Social Services. At the
examinations, Dr. Forestner asked the children to describe what
their father had done to them. He also conducted physical examina-
tions. Dr. Forestner made two written reports—one report per
child — of his findings. Defendant received copies of Dr. Forestner’s
reports through discovery.

Dr. Forestner wrote that A. H.'s hymenal ring, her vaginal
opening, “flell] open to some 8 mfillemeters] and ha[d] a thickened
internal edge.” The ring “appear[ed] to have been injured and healed.”
T. H.'s vagina “gape[d] to 7 or 8 m[illemeters and the] edge of
the hymenal ring [was] somewhat thickened and g[ave] the impres-
sion of having been irritated and healed.” On both reports, Dr.
Forestner wrote that the physical findings were consistent
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with, but not diagnostic of, the kind of sexual abuse the children
had described to him. Dr. Forestner testified that according to
the “consensus group” of the American Medical Association, a vaginal
gaping of ten millimeters is “pretty much proof of penetration”
while “[a]nything over four millimeters . . . is very suggestive of
penetration.” On both of his reports, Dr. Forestner wrote that
he believed the children had been sexually abused. He wrote, and
repeated at trial, that he based his conclusion upon the physical
findings coupled with what the children had told him.

On 8 July 1987, defendant filed a motion for additional medical
examinations of the children, these to be done by an expert of
defendant’s choosing. Defendant claimed Dr. Forestner’s conclusion
that the children had been sexually abused did not follow from
the physical findings which the doctor said were merely “consistent
with” but not “diagnostic of” abuse. Defendant alleged that the
findings and the conclusions were inconsistent with one another.

The court heard defendant’s motion on 8 September. Defend-
ant’s brother, the court-appointed custodian of the children, testified
that he did not object to the examinations taking place. The judge
denied defendant’s motion in a written order on 9 September. The
judge found that the requested examinations “could compromise
the mental health and well-being of the . . . children,” that Dr.
Forestner’s findings were not inconsistent but were “simply a state-
ment that the results of the physical examination could have several
origins, one of which is consistent with sexual abuse,” that defend-
ant had made no showing to the court of a need for the additional
examinations, and that the examinations would serve only to place
the children in “a potentially embarrassing and traumatic situation
without [producing] any benefit to defendant.”

B
Defendant argues that the children’s bodies are “physical evi-
dence . . . susceptible to objective tests and examinations like any

other physical evidence which is to be used at trial.” He contends
that this “evidence” is therefore discoverable under N.C. Gen. Stat.
Sec. 15A-903(e) (1988), which in part provides that “upon motion
of a defendant, the court must order the prosecutor to permit
the defendant to inspect, examine, and test, subject to appropriate
safeguards, any physical evidence . . . available to the prosecutor
if the State intends to offer the evidence . . . .” Defendant contends
that the trial judge's refusal to grant him the opportunity to have
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the children examined by a second expert denied him the right
“to have available evidence which he might legitimately offer” to
rebut or impeach Dr. Forestner’s testimony.

Defendant argues that had he been arrested for possessing
white powder, which the State subsequently tested and concluded
to be cocaine, he would plainly have a right to have his own expert
conduct a second test upon the substance. He argues that the
examinations he requested in this case are no different. We reject
defendant’s analogy. Powder does not have dignity, and courts
are rightly solicitous when a human being’s privacy faces invasion.
At the same time, we recognize that this defendant has been con-
victed of some of our most serious non-capital offenses, and our
concern for his due process rights is, likewise, very strong. See
State v. Jones, 85 N.C. App. 56, 65, 354 S.E. 2d 251, 256 (1987),
disc. rev. denied, 320 N.C. 173, 358 S.E. 2d 62 (1987), cert. denied,
--- U.S. ---, 98 L.Ed. 2d 404 (1987) (because Sec. 15A-903(e) does
not specify type of testing procedures to be allowed, question must
be decided by reference to due-process principles).

We have carefully reviewed the record, and we do not find
that defendant made a credible showing to the trial judge that
the additional examinations he requested would have been pro-
bative. The last alleged incidence of abuse was 29 March; the new
examinations would have taken place some six months later. De-
fendant made no showing that dilations, in September, of less than
four millimeters would demonstrate that no penetration had oc-
curred in February and March. He made no showing that normal
measurements would not have been the result of vaginal constric-
tion rather than non-abuse.

Additionally, defendant made no showing that the new ex-
aminations were necessary. Had defendant submitted Dr. Forestner's
report to a second physician, and had the physician opined that
Dr. Forestner’s conclusion was inconsistent with the physical find-
ings, and had the physician indicated he needed to conduct addi-
tional examinations to effectively testify on defendant’s behalf, then
defendant would have made a strong showing of necessity both
to the trial judge and on appeal. In this case, however, defendant
never gave Dr. Forestner’s report to a second expert. Consequent-
ly, it was merely defendant’s opinion that the first examinations
had produced inconsistent results, and it was merely defendant’s
opinion that additional examinations were needed. We hold, therefore,
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that the trial judge properly found that the interests of the children
required that defendant’s motion be denied.

We do not imply that a defendant charged with offenses such
as these is precluded, in all cases, from receiving an independent
medical examination of the alleged victim. On appeal, both the
State and defendant have focused on North Carolina cases in which
criminal defendants have asked trial judges to compel witnesses
to undergo psychiatric examinations. The law in this State is that
a judge has no discretionary power to require an unwilling witness
to submit to such an examination. See State v. Looney, 294 N.C.
1, 240 S.E. 2d 612 (1978); State v. Clontz, 305 N.C. 116, 286 S.E.
2d 798 (1982). In our view, a trial judge would have the discretionary
power to permit a second physical examination of an alleged sexual-
abuse victim if the defendant shows the court that the examination
would be probative, that it is necessary to the defendant’s prepara-
tion of his defense, and if the victim or the victim’s guardian con-
sents to the examination. When, in a case such as this one, four
life sentences are in part contingent on a distance of four millimeters,
a defendant should not be absolutely foreclosed from having his
own expert examine the alleged victim. In this case, however, de-
fendant failed to make a preliminary showing to the judge that
the examinations would be probative and were necessary, and thus
we overrule this assignment of error.

II
A

[2] On 8 July 1987, defendant filed a motion for a bill of par-
ticulars. On that same day, he filed a motion in limine asking
that the State be allowed to present only such evidence as related
to the 14 February and 29 March offenses. The trial judge denied
defendant’s motion 4n limine. The judge ruled that the children’s
testimony concerning prior episodes of abuse would show that “de-
fendant engaged in a scheme whereby he took sexual advantage
of the availability and the susceptibility of his young daughters
at the times they were left in his custody.” In addition, the judge
ruled that the probative value of the evidence of other sexual
acts outweighed any unfair prejudice to defendant. At trial, the
judge permitted A. H. and T. H. to answer questions such as “[h]as
your father ever put his ding dong inside you in the past?” Both
children testified to having been subjected to abuse by defendant
on other occasions; A. H. claimed her father had molested them
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for a “couple of years.” Subsequent witnesses for the State testified
about statements the children had made to them about defendant’s
history of abusive behavior.

B

Defendant contends that the judge committed reversible error
by denying his motion in limine. He argues that the State's bill
of particulars, which mentioned only the 14 February and 29 March
incidents, precluded the State from introducing evidence of sexual
conduct involving defendant and the children on earlier dates. De-
fendant claims he geared his defense to the charges specified in
the bill of particulars and that it was impossible for him to present
a defense to the “scatter gun of accusations and allegations” the
judge allowed the State to put before the jury. Finally, he contends
that the prejudicial nature of the evidence outweighed its probative
value.

N.C. Gen. Stat. Sec. 8C-1, R. Evid. 404(b) (1988) in part says
that “[elvidence of other crimes, wrongs or acts is not admissible
to prove the character of a person in order to show that he acted
in conformity therewith.” As we observed in State v. Patterson,
so many exceptions now exist to the general rule prohibiting evidence
of other crimes “that it is difficult to determine which is more
extensive, the doctrine of exclusion or its acknowledged excep-
tions.” 66 N.C. App. 657, 658, 311 S.E. 2d 683, 684 (1984) (citations
omitted). Rule 404(b) itself specifies that other-crime evidence is
“admissible for . . . purposes [other than proving character], such
as proof of . . . [a] plan.” This “common scheme or plan” exception
has been explained by our Supreme Court this way: “Evidence
of other crimes is admissible when it tends to establish a common
plan or scheme embracing the commission of a series of crimes
so related to each other that proof of one or more tends to prove
the crime charged and to connect the accused with its commission.”
State v. McClain, 240 N.C. 171, 176, 81 S.E. 2d 364, 367 (1954)
(citations omitted).

In the view of Professor Brandis, some North Carolina cases
may be criticized for the use of the common-scheme-or-plan excep-
tion to prove, in effect, that the defendant possesses the character
to commit the crime for which he is being tried. Brandis, I Brandis
on North Carolina Evidence Sec. 92, n. 36 (1988). Notwithstanding,
it is the practice in this State “liberally” to admit evidence of
similar sex crimes under this exception. See, e.g., State v. Frazier,
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319 N.C. 388, 390, 354 S.E. 2d 475, 477 (1987) (evidence of a continu-
ing scheme against victim relevant to show defendant was
perpetrator of offense on particular date); State v». Sills, 311 N.C.
370, 378, 317 S.E. 2d 379, 384 (1984) (courts have held admissible,
in particular, evidence showing prior similar sex crimes committed
by defendant on same victim). We find nothing in the facts of
this case to distinguish it from those cases in which our courts
have held evidence of prior similar sex acts to be admissible. In
this case, the testimony was in line with the type of evidence
our courts have permitted in the past under the common-scheme-or-
plan exception.

The admission of evidence of similar sex crimes under the
plan exception of Rule 404(b) is subject to a determination that
the probative value of that evidence outweighs any risk or undue
prejudice to the defendant. See N.C. Gen. Stat. Sec. 8C-1, R. Evid.
403 (1988); Frazier, 319 N.C. at 390, 354 S.E. 2d at 477. Determining
whether or not to exclude the evidence under Rule 403 rests within
the sound discretion of the trial judge. Id. We cannot say, in the
light of previous cases involving this issue, that the trial judge
abused his discretion by allowing the evidence of prior sexual crimes
allegedly committed by defendant upon his children.

This assignment of error is overruled.
I1

Defendant argues that the trial judge erred by denying his
motion, made at the close of all the evidence, to dismiss the charges
against him. Defendant contends that, in particular, the State failed
to present evidence to support the jury's findings that defendant
committed a first degree sexual offense on A. H. and that he took
indecent liberties with the children. In two additional assignments
of error, defendant has contended that the weight of the evidence
did not support the jury’s verdict and that the judge’s imposition
of consecutive life sentences was excessive given the evidence.
We shall consider these three assignments of error together.

A

[31 1. A person commits the crime of first degree sexual offense
when he engages in a “sexual act” with a child who is under the
age of 13 and the defendant is at least 12 years old and at least
four years older than the victim. N.C. Gen. Stat. Sec. 14-27.4(a)
(1986). Fellatio is a “sexual act.” N.C. Gen. Stat. Sec. 14-27.1(4) (1986).
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The bill of particulars listed fellatio as the act that occurred
between defendant and A. H. on 14 February. In accordance with
that bill, the judge charged the jury that to convict defendant
of a first degree sex offense, it had to find, among other things,
that defendant and A. H. engaged in fellatio. The judge correctly
instructed the jury that fellatio “is any touching by the lips or
tongue of one person of the male sex organ of another.” See State
v. Bailey, 80 N.C. App. 678, 682, 343 S.E. 2d 434, 437 (1986), rev.
dismissed, 318 N.C. 652, 350 S.E. 2d 94 (1986).

At trial, A. H. testified that defendant penetrated her vagina
with his finger on 14 February, but she responded “I don’t think
so” when the assistant district attorney asked if defendant had
done anything else to her. T. H., however, testified that she and
A. H. “touched” defendant’s penis “with [their] lips” when the three
were in the car. From T. H.s testimony, and by following the
judge's instruction, the jury could have found that fellatio was
performed on defendant by A. H. on 14 February. We find unten-
able defendant’s contention that there is no evidence in the record
to support the jury’s finding as to this charge.

[4] 2. The judge charged the jury that to conviet defendant of
taking indecent liberties with A. H. and T. H. on 29 March it
had to find that defendant took an “indecent liberty” — which the
judge defined as “an immoral, improper, or indecent touching by
the defendant upon the child[ren]”—for the purpose of arousing
or gratifying defendant’s sexual desire, that the children were under
the age of 16, and that defendant was at least five years older
than the children and was at least 16 years old himself. See N.C.
Gen. Stat. Sec. 14-202.1 (1986). The testimony of the children more
than adequately demonstrated that defendant took indecent liber-
ties with them on 29 March. For example, our Supreme Court
has held that a person may be convicted of both rape and indecent
liberties without being placed in double jeopardy since vaginal
intercourse is not an element of indecent liberties, and committing
the act for sexual gratification is not an element of rape. State
v. Rhodes, 321 N.C. 102, 106-07, 361 S.E. 2d 578, 581 (1987). The
children’s testimony showed that defendant raped each of them
on 29 March, and this same evidence, therefore, supported a finding
that he had taken indecent liberties with them. Furthermore, a
jury may infer that the defendant engaged in the conduct for the
purpose of gratifying his sexual desire, and the jury in this case



IN THE COURT OF APPEALS 13

STATE v. HEWETT
[98 N.C. App. 1 (1989))

could very properly have drawn such an inference from the State’s
evidence. See id. at 105, 361 S.E. 2d at 580.

In addition, we note that the judge's instruction benefited de-
fendant in that the State need not prove a touching of the child
to prove the elements of indecent liberties. State v. Hicks, 79
N.C. App. 599, 603, 339 S.E. 2d 806, 809 (1986). We have upheld
convictions for taking indecent liberties with a child in cases in
which a defendant masturbated in the presence of a child, State
v. Turman, 52 N.C. App. 876, 278 S.E. 2d 574 (1981), and when
a defendant exposed his penis and placed his hand on it. Hicks,
79 N.C. App. at 604, 339 S.E. 2d at 809. In this case, the evidence
was that defendant disrobed in the children’s presence, and that
he engaged in intercourse with each child in the presence of the
other. Even if this charge had been based solely on defendant’s
causing the children to witness the sexual conduct, the State, in
our view, would have adequately proven the elements of the inde-
cent liberties offenses.

B

We summarily reject defendant’s contention that the sentences
were excessive given the evidence.

In summary, we overrule defendant’s assignment of error as
to the judge's refusal to dismiss the charges. At the same time,
we overrule those assignments of error addressed to the jury’s
verdict and the judge's sentences. The State's evidence clearly
supported the jury’s verdict and belies defendant’s contention that
the sentences imposed upon him were disproportionate.

v

[5] Defendant assigns error to the trial judge's refusal to grant
a continuance before conducting the sentencing phase of the trial.
After the judge had excused the jury, defendant moved for a contin-
uance and requested a presentencing diagnostic examination. The
judge denied the motion, saying, “I'm inclined to go on with the
[the hearing], particularly since I don't have any [leeway] in at
least four of the sentences.” Defendant proceeded to present his
evidence.

A defendant may obtain a continuance of his sentencing hear-
ing upon a showing of good cause to the trial court. N.C. Gen.
Stat. Sec. 15A-1334(a) (1988). A determination of good cause is within
the trial judge's discretion. See, e.g., State v. Bush, 78 N.C. App.
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686, 692, 338 S.E. 2d 590, 593 (1986). This court will not disturb
a judgment because of sentencing procedures unless the defendant
shows an abuse of discretion or “circumstances which manifest
inherent unfairness and injustice.” State v. Pope, 257 N.C. 326,
335, 126 S.E. 2d 126, 133 (1962). Defendant contends that the judge
demonstrated such “unfairness and injustice” by remarking that
four of the sentences were non-discretionary. He argues that the
judge misapprehended the law and believed he had to sentence
defendant to consecutive life terms for the rape and sex offense
convictions. Defendant contends that a continuance would have
enabled him to present evidence that might have resulted in concur-
rent, rather than consecutive, life terms.

We have reviewed the sentencing proceeding, and we do not
believe that the judge labored under a mistaken notion that our
statutes mandated consecutive life sentences for four of defendant’s
convictions. At the hearing, the State explicitly asked for con-
secutive terms, and defendant explicitly asked that the sentences
run concurrently. Likewise, we do not believe defendant
demonstrated good cause to continue the hearing. This assignment
of error is overruled.

\%

[6] Defendant contends the trial judge committed reversible error
when he permitted A. H. to interrupt her testimony and leave
the courtroom accompanied by a rape crisis counselor, the assistant
district attorney prosecuting the case, and the district attorney.
Defendant has challenged, once more, the trial judge's exercise
of his discretion.

In State v. Higginbottom, 812 N.C. 760, 324 S.E. 2d 834 (1985),
a four-year-old victim of a sex offense became emotionally upset
when she was asked to testify about what the defendant had done
to her. The court ordered a recess, during which time the victim
went to the district attorney’s office. Our Supreme Court noted
that a trial judge has “large discretionary power” as to the conduct
of a trial and held that the judge did not abuse his discretion
by ordering the recess. Id. at 769-70, 324 S.E. 2d at 841.

We, also, do not see an abuse of discretion by the trial judge
in this case. A nine-year-old child was testifying about sexual abuse
committed upon her by her father. The judge acted properly by
calling a recess to afford A. H. an opportunity to regain her com-
posure. We overrule this assignment of error.
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VI
A

[7] Defendant assigns error to the trial judge's allowing A. H.
to testify as to her truthfulness. He argues that A. H.'s statements
constituted improper character evidence in contravention of N.C.
Gen. Stat. Sec. 8C-1, R. Evid. 608(a) (1988).

Defendant first excepts to an exchange that took place between
the assistant district attorney and A. H. on direct examination.
During this exchange, the State asked A. H., “Do you recall in-
dicating earlier that you understood what it meant to tell the
truth?”’ We have read this question in its context, and do not
believe it was improper. The question occurred at a point in the
testimony when the State was attempting to have A. H. describe
what defendant had done to her. The child was not responding
to the State’s questions. We view the question simply as an attempt
by the assistant district attorney to prompt A. H. to speak. We
do not find that it constituted evidence of A. H.s character.

Following cross-examination, during which defense counsel asked
A. H. if she had ever told a lie, the State asked A. H. if she
had testified truthfully. While such a question is, perhaps, inartful,
we do not find that the judge erred by allowing the question.
We agree with the State that a witness’ statement that she had
testified truthfully is not character evidence. Rather, the question
is analogous to situations in which a witness makes an in-court
identification, and the State then asks, “Are you sure that person
is the one you saw?” We think, given the context, that the question
was a proper one to ask on re-direct examination.

Even if error had resulted from the asking of either or both
of the questions, we would find the error to be harmless. Defendant
has not shown, and we think could not show, that his conviction
in any way derived from A. H.'s answers to the questions defendant
complains of here. See State v. Fletcher, 279 N.C. 85, 92, 181
S.E. 2d 405, 410 (1971). This assignment of error is overruled.

B

[8] In a related assignment of error, defendant claims the trial
judge erred when he did not permit a defense witness to testify
as to specific instances of untruthfulness by the children. On direct
examination, defendant’s lawyer asked defendant’s girlfriend if she
had an opinion as to the children’s “character for truthfulness.”



16 IN THE COURT OF APPEALS

STATE v. HEWETT
[93 N.C. App. 1 (1989)]

She answered, “They're not very truthful children.” The lawyer
then asked, “Can you give us a specific instance of their un-
truthfulness?” The State objected, and the judge sustained the
objection, Defendant then made an offer of proof in which defend-
ant’s girlfriend testified the children would blame one another to
avoid being punished for misbehavior, that they “[would say]
whatever would benefit them.” The judge again sustained the objec-
tion following the offer of proof.

Counsel may not question a witness on direct examination
concerning specific acts indicative of character. See, e.g., State
v. Denny, 294 N.C. 294, 298, 240 S.E. 2d 437, 439 (1978). The trial
court, therefore, properly disallowed defendant’s line of question-
ing, and this assignment of error is overruled.

VII

[9] Defendant addresses two assignments of error to the use of
exhibits at trial. He contends the judge erred by permitting the
children to use anatomical dolls during their testimony and that
the judge erred by allowing A. H. to testify about a drawing she
had made and by allowing that drawing to be admitted in evidence.

A

In State v. Fletcher, our Supreme Court noted it had “never
disapproved of the practice” of allowing children in sexual abuse
cases to illustrate their testimony with anatomical dolls. 322 N.C.
415, 421, 368 S.E. 2d 633, 636-37 (1988). The Court elaborated that
the use of dolls “is wholly consistent with rules governing the
use of photographs and other items to illustrate testimony.” Id.
This assignment of error is overruled.

B

Drawings are admissible in evidence. E.g., 1 Brandis, at Sec.
34. The judge did not err by admitting A. H.’s drawing. He did
not err, moreover, by allowing A. H. to use the drawing to illustrate
her testimony and to testify about how she made the drawing.
See id. We overrule this assignment of error.

VIII

[10] Defendant addresses three assignments of error to corrobora-
tive testimony offered by the State. Dr. Forestner and Iris Derrick,
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a social worker with the Brunswick County Department of Social
Services, each testified about statements made to them concerning
the abuse of A. H. and T. H. The judge gave the jury two limiting
instructions, telling the jury they could consider the statements
only for corroborative purposes. A third witness for the State,
Detective Nancy Simpson, also testified about statements made
to her; although defendant did not request a limiting instruection,
the judge gave one after Detective Simpson testified.

Corroborative evidence is admissible if the prior statements
tend to add weight or credibility to the witness’ testimony. See
State v. Ramey, 318 N.C. 457, 469, 349 S.E. 2d 566, 573 (1986).
The judge did not err, therefore, by allowing the corroboration
testimony of the three witnesses. This assignment of error is
overruled.

IX
A

Defendant alleges that the trial judge allowed the assistant
district attorney to pursue a highly prejudicial line of questioning
during her cross-examination of defendant. The trial judge sus-
tained several of defense counsel’'s objections to the questions de-
fendant contends were improper. We hold that those questions
the judge did allow were relevant to the issue of defendant’s guilt,
and thus there was no error when he overruled defendant’s objec-
tions to them.

B

[11] Defendant also bases an assignment of error on the State’s
closing argument. During her closing argument, the assistant district
attorney attempted to read a passage from State v. Galloway,
304 N.C. 485, 284 S.E. 2d 509 (1981). Defendant objected, and the
trial judge sustained the objection. We, therefore, see no basis
for defendant’s complaint on appeal that the State attempted to
read from Galloway.

Defendant further complains that the trial judge erred by allow-
ing the assistant district attorney to quote from the Bible during
her argument to the jury. Defendant cites no authority forbidding
Biblical quotation. He cannot do so since our Supreme Court has
refused to hold that it is inherently improper to quote from or
refer to the Bible. See State v. Brown, 320 N.C. 179, 206, 358
S.E. 2d 1, 19 (1987), cert. denied, --- U.S. ---, 98 L.Ed. 2d 406
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(1987) (reference to Bible); State v. Hunt, 323 N.C. 407, 427, 373
S.E. 2d 400, 413 (1988) (quoting from Bible).

At a third point in the State’s closing argument, defendant
objected and claimed the assistant district attorney was implying
that defendant had charged the State with fabricating its case
against him. The judge sustained the objection. Defendant now
contends he suffered prejudice as a result of the State's assertion.
Once again, defendant’s reason for claiming prejudice escapes us.
We overrule this assignment of error.

X

[12] Defendant assigns error to the trial judge's refusal to give
defendant’s requested jury instructions. Defendant contends the
judge should have given defendant’s proffered instructions on alibi,
on the credibility of child witnesses, and on expert witnesses. First,
defendant’s request for the instruction on expert testimony came
after the judge had instructed the jury, and defendant made his
request orally. The judge, therefore, properly refused to give de-
fendant’s instruction. See N.C. Gen. Stat. Sec. 15A-1231(a) (1988);
State v. Harris, 47 N.C. App. 121, 123, 266 S.E. 2d 735, 737 (1980),
cert. denied, 305 N.C. 762, 292 S.E. 2d 577 (1982) (requests for
special instructions must be written and submitted before begin-
ning of charge by judge).

Second, defendant's requested instruction as to alibi was, as
he points out, a variation of a pattern jury instruction, N.C.P.IL
Crim. 301.10. That instruction explicitly defines the word “alibi”
as meaning “somewhere else.” Defendant acknowledges that a trial
judge is not required to give a requested instruction unless the
instruction is a correct statement of the law and is supported
by the evidence. State v. Corn, 307 N.C. 79, 86, 296 S.E. 2d 261,
266 (1982). The judge pointed out that defendant had not contended
he was somewhere else at the time of the offenses; rather, he
denied the offenses had occurred. Defendant conceded to the judge
that his defense was not “straight alibi.” We do not think the
judge erred by refusing to give defendant’s requested instruction
on alibi.

Finally, defendant’s requested instruction about child witnesses
was “an addition” to N.C.P.I. Crim. 101.15. Defendant’s instruction
would have added that the jury could consider the age and maturity
of the witnesses, their ability to appreciate the significance of testi-
fying under oath, and “young children’s . . . tendency to pretend
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and fantasize and inability to recall specific factual details; also
their susceptibility or exposure to adult influences ... ."

A trial judge is not required to give a special instruction on
the credibility of child witnesses. State v. Bolton, 28 N.C. App.
497, 499, 221 S.E. 2d 747, 748 (1976), appeal dismissed, 289 N.C.
616, 223 S.E. 2d 390 (1976). The decision whether to instruct the
jury respecting a child’s credibility is, again, a matter of the judge’s
discretion since the “trial judge can more accurately determine
those instances when the instruction would be appropriate.” Id.
We see no abuse of discretion in the judge’s refusal to give a
special instruction as to the credibility of A. H. and T. H. This
assignment of error is overruled.

XI

[13] Defendant contends the trial judge erred by excusing a juror
after the juror told the court he might be related to the defendant.
At the time the judge reopened the examination of the juror, the
State had one peremptory challenge left to it. Since the State
could have exercised this challenge had the judge not removed
the juror, defendant cannot claim that the trial judge’s action preju-
diced him. See State v. Barts, 316 N.C. 666, 680-81, 343 S.E. 2d
828, 838 (1986). We overrule this assignment of error.

XII

Defendant contends the trial judge erred by finding A. H.
and T. H. competent to testify. We believe the record clearly in-
_dicates that the judge ruled correctly on this question, and we
b{:errule this assignment of error.
.

XIII

We find no error in the trial of this case.
No error.

Judges WELLS and JOHNSON concur.
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WILLIAM A. DAVIDSON v. KNAUFF INSURANCE AGENCY, INC., INDIVIDUAL-
LY AND AS AGENT OF UNITED STATES FIDELITY AND GUARANTY COMPANY, AND
UNITED STATES FIDELITY AND GUARANTY COMPANY

No. 87265C1234
(Filed 21 February 1989)

1. Appeal and Error § 6.8— no appeal from summary judgment

Since the trial court failed to certify in its judgment that

there was no just reason to delay the appeal, there could be

no appeal under N.C.G.S. § 1A-1, Rule 54(b) of the court’s

judgment finally disposing of at least one but fewer than all
the claims.

2. Appeal and Error § 6.2— claim finally determined—appeal
delayed —when substantial right is affected
So long as a claim has been finally determined, delaying
the appeal of that final determination will ordinarily affect
a substantial right if there are overlapping factual issues be-
tween the claim determined and any claims which have not
yet been determined.

3. Appeal and Error § 6.8; Insurance § 69— allegations of false
representations made by defendants —common factual issue in
all claims — substantial right affected by dismissal of some claims

The trial court’s dismissal of plaintiff's negligence, fraud,
and unfair trade practice claims against defendant insurer and
unfair trade practice claim against defendant agent affected
a substantial right since common to all those claims and plain-
tiff’s negligence claim against defendant agent which was not
dismissed was the factual issue of whether defendant insurer,
its agent, or both caused plaintiff’s injuries by making any
false representation which induced plaintiff to rely on them
to his detriment.

4. Fraud § 12— representations that insurance coverage had val-
ue —fraud alleged—summary judgment improper
The trial court erred in granting summary judgment for
defendant insurer on plaintiff's claim that defendant fraudu-
lently induced plaintiff to pay additional insurance premiums
for worthless underinsurance coverage where plaintiff offered
evidence that defendant collected premiums for policies which
stated that they provided “underinsured motorist coverage”
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in the amount of $25,000, while the stated coverage did no
more than duplicate the uninsured motorist coverage already
offered and was thus illusory; the issuance of underinsurance
coverage by defendant in return for an additional premium
was thus a tacit (albeit false) representation to plaintiff that
the coverage issued had some value; the issue whether defend-
ant knew the falsity of its representation or otherwise had
the requisite fraudulent intent was not an appropriate subject
for summary judgment; there was no merit to defendant’s
contention that it could not possibly have known that the
coverage was worthless until the N. C. Supreme Court decision
of Davidson v. U. S. Fidelity and Guar. Co., 316 N.C. 551
(1986), because defendant denied underinsurance coverage under
the policy in 1983; and there was no merit to defendant’s
contention that it could not be held liable for fraud, since
it simply offered underinsurance coverage in the minimum
amount permitted under the relevant version of N.C.G.S.
§ 20-279.21(b)(4), because the Legislature did not authorize de-
fendant to offer its underinsurance coverage in a false or
misleading manner.

. Unfair Competition § 1— unfair trade practice—fraud in sale
of underinsured motorist coverage

Since proof of fraud in the sale of underinsured motorist
coverage would necessarily constitute proof of statutorily pro-
hibited unfair and deceptive acts, and plaintiff was entitled
to proceed on his claim of fraud, he was likewise entitled
to proceed against defendant insurer on his claim for unfair
and deceptive trade practices.

. Negligence § 29— breach of fiduciary duty—sufficiency of
evidence

The trial court erred in entering summary judgment on
plaintiff’s negligence claim against defendant insurer where
there was a factual issue as to whether defendant agent was
acting within the course and scope of its agency with defendant
insurer when it allegedly committed the negligent act of
breaching its fiduciary duty to inform plaintiff that the underin-
surance coverage he was purchasing was worthless.

. Unfair Competition § 1— insurance agent’s failure to disclose
value of underinsurance coverage—evidence of unfair trade
practice— summary judgment improper

The trial court erred in entering summary judgment for
defendant insurance agent on plaintiff’s claim for unfair and
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deceptive trade practices where defendant's renewal of plain-
tiff's minimum limits underinsurance, without disclosing its
true value, was evidence of an unfair trade practice which
would at the least tend to deceive the average consumer about
the extent of his coverage. N.C.G.S. § 75-1.1; N.C.G.S.
§ 58-54.4(1).

APPEAL by plaintiff and cross-appeal by defendant Knauff In-
surance Agency, Inc. from Snepp (Frank W.), Judge. Judgment
entered 15 September 1987 in Superior Court, MECKLENBURG Coun-
ty. Heard in the Court of Appeals 11 May 1988.

Hamel, Hamel & Pearce, P.A., by Hugo A. Pearce III, and
Lewis, Babcock, Pleicones & Hawkins, by A. Camden Lewis and
Daryl G. Hawkins, for plaintiff.

Jones, Hewson & Woolard, by Harry C. Hewson and Hunter
M. Jones, for defendants.

GREENE, Judge.

This appeal arises from plaintiff's purchase of an automobile
liability policy issued by defendant United States Fidelity and
Guaranty Company (“USFG”). The policy was originally procured
for plaintiff by Knauff Insurance Agency, Inc. (“Knauff’) on or
about 11 July 1973 and renewed on each anniversary thereafter
through July 1984. Pursuant to the Legislature's enactment of
underinsured motorist coverage effective 1 January 1980, the USFG
policy issued 11 July 1980 began providing underinsured motorist
coverage limits of $25,000 for each person and $50,000 for each
accident; these limits remained the same during the 1981, 1982
and 1983 renewal periods. Plaintiff paid an additional annual premium
of $1.00 for this underinsured motorist coverage. In March 19883,
plaintiff was involved in an automobile aceident which caused him
serious injuries resulting in medical expenses exceeding $100,000.
After plaintiff settled with the driver of the other automobile for
$25,000, USFG denied liability for any additional expenses under
its policy’s underinsurance coverage.

An earlier declaratory judgment action by plaintiff resulted
in the determination by this court that both the USFG policy as
written as well as the relevant version of Section 20-279.21(b)(4)
unambiguously provided that USFG’s responsibility under its $25,000
underinsurance coverage would be reduced by plaintiff’s $25,000
settlement with the other driver, leaving nothing due from USFG;
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this holding was affirmed per curiam by our Supreme Court. David-
son v. U.S. Fidelity and Guar. Co., 78 N.C. App. 140, 336 S.E.
2d 709 (1985), aff'd per curiam, 316 N.C. 551, 342 S.E. 2d 523 (1986);
N.C.G.S. Sec. 20-279.21(b)(4) (1983). As plaintiff's uninsured motorist
coverage already insured against motorists with less than the
statutorily required minimum liability coverage of $25,000, we noted
plaintiff’s contention that “there are no circumstances under which
he can collect on his underinsured coverage [of $25,000] and he
has paid his premium for this coverage in exchange for nothing.
It appears that the plaintiff is correct in this argument but it
does not justify our rewriting the policy.” 78 N.C. App. at 143,
336 S.E. 2d at 711 (emphasis added); ¢f. N.C.G.S. Sec. 20-279.21(3)
(1983) (defining “uninsured motor vehicle” as one without at least
minimum liability coverage).

As a result of our judicial determination that plaintiff could
not collect undef his- underinsurance policy with USFG, plaintiff
instituted several claims against Knauff and USFG in which he
alleged: (1) that Knauff breached its alleged fiduciary duty to disclose
the underinsurance coverage was “worthless” and otherwise
negligently procured or renewed the USFG policy; and (2} that
USFG committed negligence as well as fraud in issuing the policy
as subsequently renewed. Plaintiff also alleged that both defend-
ants’ actions constituted unfair and deceptive trade practices. Plain-
tiff conducted discovery which included serving interrogatories on
USFG; plaintiff was unsatisfied with its answers and moved that
USFG be compelled to answer. Upon the trial court’s denial of
that motion, both defendants moved for summary judgment on
all claims. The trial court subsequently dismissed all claims against
USFG. While the trial court also dismissed the claim against Knauff
for unfair and deceptive trade practices, the court declined to dismiss
plaintiff's negligence claim against Knauff. Plaintiff and defendant
Knauff both appeal from the court’s summary judgment.

These facts present the following issues: I) as the trial court’s
summary judgment determined fewer than all the claims between
the parties, whether plaintiff and/or Knauff may maintain in-
terlocutory appeals from the court’s judgment; and II) whether
the trial court properly granted summary judgment (A) dismissing
plaintiff’s claims against USFG for negligence, fraud and unfair
trade practices and (B) dismissing plaintiff’s unfair trade practice
claim against Knauff,
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I

[1] The trial court’s summary judgment dismissed all claims against
USFG, and all but the claim against Knauff that it breached alleged
fiduciary duties in negligently procuring underinsurance coverage
of plaintiff’s automobile. Thus, the court’s summary judgment is
an interlocutory judgment since it “does not dispose of the case,
but leaves it for further action for the trial court in order to
settle and determine the entire controversy.” Veazy v. City of
Durham, 231 N.C. 357, 36162, 57 S.E. 2d 377, 381 (1950). However,
there are two avenues for appealing judgments which are in-
terlocutory under Veazy. First, if there has been a final disposition
of at least one but fewer than all claims, the final disposition of
those claims may be appealed if the trial judge in addition certifies
that there is no just reason to delay the appeal. N.C.G.S. Sec.
1A-1, Rule 54(b) (1988); Oestreicher v. American Nat’l Stores, Inc.,
290 N.C. 118, 129, 225 S.E. 2d 797, 804 (1976) (Rule 54(b) “expedites
review of each separable portion of a multiple claim or multiple
party action that has been finally adjudicated”); see id. at 144,
225 S.E. 2d at 813 (Sharp, concurring in part) (Rule 54(b) simply
focuses on individual claims as “unit to which finality concept would
be applied”). However, since the court in this case failed to certify
in its judgment that there was no just reason to delay the appeal,
there can be no appeal of the court’s summary judgment under
Rule 54(b).

Second, even if no appeal is permitted under Rule 54(b), an
interlocutory adjudication may nevertheless be appealed if it qualifies
under the pertinent provisions of Section 1-277 and Section 7TA-27(d).
N.C.G.8. Sec. 1-277 (1983); N.C.G.S. Sec. TA-27(d) (1986); Oestreicher,
290 N.C. at 131, 225 S.E. 2d at 805 (reference in Rule 54(b) to
appeal under “other statutes” permits appeal under Sections 1-277
and 7A-27(d) ). Interlocutory appeals are most commonly allowed
under Sections 1-277 and 7A-27(d) if delaying the appeal will prej-
udice any substantial rights. Sec. 1-277(a); See. TA-27(d)(1). In deter-
mining whether a substantial right will be prejudiced by delaying
an interlocutory appeal, our Supreme Court has emphasized that
“it is usually necessary to resolve the question in each case by
considering the particular facts of that case and the procedural
context in which the order from which the appeal is sought is
entered.” Bernick v. Jurden, 306 N.C. 435, 439, 293 S.E. 2d 405,
408 (1982) (quoting Waters v. Qualified Personnel, Inc., 294 N.C.
200, 208, 240 S.E. 2d 338, 343 (1978)).
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However, certain guidelines have emerged. Our Supreme Court
has agreed with the general proposition that, “The right to avoid
one trial on . . . disputed [fact] issues is not normally a substantial
right that would allow an interlocutory appeal while the right to
avoid the possibility of two trials on the same issues can be such
a substantial right.” Green v. Duke Power Co., 305 N.C. 603, 606,
290 S.E. 2d 593, 595 (1982). This general proposition is based on
the following rationale: when common fact issues overlap the claim
appealed and any remaining claims, delaying the appeal until all
claims have been adjudicated creates the possibility the appellant
will undergo a second trial of the same fact issues if the appeal
is eventually successful. This possibility in turn “creat[es] the possibili-
ty that a party will be prejudiced by different juries in separate
trials rendering inconsistent verdicts on the same factual issue.”
Green, 305 N.C. at 608, 290 S.E. 2d at 596; accord Bernick, 306
N.C. at 439, 293 S.E. 2d at 408-09. Under Section 1-294, perfecting
an appeal stays further proceedings upon the judgment appealed
from “and upon the matters embraced therein.” N.C.G.S. Sec. 1-294
(1983). As the trial of any remaining factually related claims is
presumably stayed under Section 1-294, the possibility of two trials
of the same factual issues is thereby averted. See Survey of
Dewvelopments in North Carolina, 57 N.C.L. Rev. 827, 909 n.113
(1979); see also Survey of Developments in North Carolina Law,
61 N.C.L. Rev. 957, 1008 (1982) (stating Green-type cases subor-
dinate judicial efficiency to jury’s need for simple issues by allowing
interlocutory appeals of different claims arising from same facts).

The Green proposition concerning the trial of common fact
“issues” refines the Court’s earlier holding in Oestreicher concern-
ing the trial of related “causes™ where plaintiff raised related
claims for breach of contract, fraud, and punitive damages arising
from performance of the same lease contract, the Oestreicher Court
held “plaintiff had a substantial right to have all three causes
tried at the same time by the same judge and jury.” 290 N.C.
at 130, 225 S.E. 2d at 805. It has been suggested that a loose
application of the Oestreicher Court’s reference to the substantial
right to try all “causes” at once may produce results inconsistent
with the Green Court’s reference to the more limited right to
try only common fact “issues” at once. J & B Slurry Seal Co.
v. Mid-South Aviation Inc., 88 N.C. App. 1, 7-9, 362 S.E. 2d 812,
817 (1987).

However, given the related fact issues underlying the “causes”
in Oestreicher, it is clear under either Oestreicher or Green that
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if the final disposition of multiple claims depends upon the deter-
mination of any common fact issues, then the parties ordinarily
have a substantial right that those issues be determined by the
same jury. Green, 305 N.C. at 606-08, 290 S.E. 2d at 596 (since
resolution of remaining contribution claim as pled did not depend
upon factual issues overlapping primary liability claim, appeal from
summary judgment on liability claim dismissed); Bernick, 306 N.C.
at 439, 293 S.E. 2d at 408-09 (plaintiff had substantial right to
have one jury decide whether one, some, all or none of joint defend-
ants caused plaintiff's injuries); see also Pelican Watch v. U.S.
Fire Ins. Co., 323 N.C. 700, 376 S.E. 2d 161 (1989) (per curiam)
(dismissal of compensatory damage claim under insurance contract
affected substantial right under Oestreicher where remaining un-
fair trade claim arose from same contract).

Conversely, orders which do not determine even one claim,
but simply require subsequent trial of the fact issues underlying
that claim, are generally not appealable since “the avoidance of
one trial is not ordinarily a substantial right.” Green, 305 N.C.
at 608, 290 S.E. 2d at 596; see, e.g., Tridyn Inds., Inc. v. American
Mut. Ins. Co., 296 N.C. 486, 491-92, 251 S.E. 2d 443, 447 (1979)
(partial summary judgment on liability is non-appealable interlocutory
order); Waters, 294 N.C. at 208-09, 240 S.E. 2d at 344 (denial of
motions to dismiss is not appealable).

[2] As it protects the substantial right to avoid inconsistent ver-
dicts, the “one trial/two trial” proposition does not purport to deter-
mine those cases where other substantial rights are at stake. E.g.,
In re McCarroll, 318 N.C. 315, 316, 327 S.E. 2d 880, 881 (1985)
(per curiam) (order denying motion for jury trial affects substantial
right and is appealable); Faircloth v. Beard, 820 N.C. 505, 506,
358 S.E. 2d 512, 514 (1988) (order granting motion for jury trial
is likewise appealable). However, insofar as interlocutory appeals
may arise from multiple claim cases similar to Oestreicher, Green
and Bernick, we may generally state that so long as a claim has
been finally determined, delaying the appeal of that final determina-
tion will ordinarily affect a substantial right if there are overlap-
ping factual issues between the claim determined and any claims
which have not yet been determined.

[3] In light of this general proposition, the trial court’s dismissal
of plaintiff’s negligence, fraud and unfair trade practice claims against
USFG and unfair trade claim against Knauff affects a substantial
right since there are factual issues common to the claims dismissed
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by the trial court and the negligence claim it did not dismiss.
Common to all claims is the factual issue whether USFG, its agent
Knauff or both caused plaintiff’s injuries by making any false repre-
sentation which induced plaintiff to rely to his detriment: given
Knauff's purported agency for USFG, a jury considering Knauff's
actions on one hand and a separate jury considering the imputation
of those actions to USFG on the other could reach inconsistent
verdicts on whether Knauff’s actions caused plaintiff’s injuries. See
Bernick, 306 N.C. at 438-39, 293 S.E. 2d at 409 (in action including
imputed negligence claim, substantial right to have one jury deter-
mine whether one, some, all or none of joint defendants caused
plaintiff’s injuries); see also Fox v. Wilson, 85 N.C. App. 292, 298,
354 S.E. 2d 737, 741 (1987) (interlocutory determination of claims
including respondeat superior claim held appealable since all claims
arose from same transaction). Accordingly, we hold under Sections
1-277(a) and 7TA-27(d)(1) that plaintiff may appeal as a matter of
right the dismissal of its claims against both defendants.

However, the trial court’s denial of Knauff's motion to dismiss
plaintiff’s remaining negligence claim does not entitle Knauff to
an immediate appeal under substantial right analysis since there
has been no final disposition whatsoever of that claim. Lamb w.
Wedgewood South Corp., 308 N.C. 419, 424, 302 S.E. 2d 868, 871
(1983} (error to grant certiorari to hear appeal from denial of sum-
mary judgment motion). Therefore, we dismiss Knauff's cross-appeal.

Plaintiff also appeals the trial court’s denial of his motion to
compel discovery. This also is an attempt to appeal from a non-
appealable interlocutory order. Shelton v. Morehead Memorial Hosp.,
318 N.C. 76, 80, 347 S.E. 2d 824, 827 (1986) (denial of motion to
compel discovery is non-appealable). However, neither the trial court’s
order nor this opinion prevent plaintiff from filing additional or
amended interrogatories or requests for documents in light of de-
fendants’ answers and objections to discovery.

II

At the outset, we note that plaintiff responded to defendants’
motion for summary judgment with his own affidavit which, among
other things, verified the contents of his amended complaint. As
neither defendant made any motion to strike any provision of plain-
tiff's verified complaint, we will treat the complaint as an additional
responsive affidavit under Rule 56(e) of our Rules of Civil Pro-
cedure. N.C.G.S. Sec. 1A-1, Rule 56(e) (1983); see Schoolfield v. Collins,
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281 N.C. 604, 612, 189 S.E. 2d 208, 213 (1972) (to extent verified
pleadings meet requirements of Rule 56(e), pleadings treated as
affidavits); North Carolina Natl Bank v. Harwell, 38 N.C. App.
190, 192, 247 S.E. 2d 720, 722, disc. rev. denied, 296 N.C. 410,
251 S.E. 2d 468 (1979) (failure to object to form or sufficiency
of verified pleading waived objection on summary judgment).

The summary judgment materials may be briefly summarized
as follows: defendants answered plaintiff’s claims by admitting Knauff
had an agency contract with USFG and that Knauff was acting
within the course and scope of its agency when it co-signed the
July 1982 renewal of the USFG policy. USFG further admitted
that USFG had denied underinsurance liability under the policy
and that that denial had been judicially upheld. Defendants contend-
ed that they could not be liable on these claims since they were
required by Section 20-279.21 to offer plaintiff at least the minimum
$25,000 underinsured motorist coverage issued in 1983. James W.
Knauff, the president of Knauff Insurance Agency, Inc., stated
in his affidavit that the policy itself had been issued in compliance
with relevant portions of the North Carolina “Personal Auto Manual”
approved by the Insurance Commissioner. In support of their mo-
tion for summary judgment, defendants offered Mr. Knauff's af-
fidavit and copies of relevant portions of certain insurance statutes,
the North Carolina Personal Auto Manual, and certain written
communications with the North Carolina Rate Bureau and the In-
surance Commissioner occurring between 1979 and 1985. We note
that, in July 1982, Section 20-279.21(b)(4) provided that the limit
of payment of underinsurance coverage “is only the difference be-
tween the limits of the liability insurance that is applicable and
the limits of the underinsured motorist coverage as specified in
the owner’s policy.” N.C.G.S. Sec. 20-279.21(b)4) (19883).

Plaintiff stated in his own affidavit that he purchased automobile
liability insurance in July 1982 through defendant Knauff and at
that time requested ‘*‘underinsurance coverage.” He stated that
“the agent at Knauff Insurance represented to me that I was in
fact purchasing underinsurance coverage. It was my understanding
at the time based upon my discussions with the agent that under-
insurance coverage provided coverage for damages in excess of
at-fault [sic] driver’s insurance coverage up to the amount that
I purchased [,] provided my . . . injuries were in excess of the
at-fault driver’s coverage.” (Emphasis added.) Plaintiff further stated
that “the declaration page of my policy indicates that I was re-
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ceiving underinsurance coverage and that I paid a premium for
underinsurance coverage . . . . I relied upon Knauff Insurance Agen-
¢y and USF&G to provide me the underinsurance coverage which
I requested. I had no knowledge at the time of purchase that
I was not in fact receiving underinsurance coverage.” Plaintiff stated
that had he been informed he was purchasing worthless underin-
surance coverage, he would have purchased increased coverage
in order to assure protection. Plaintiff stated that he relied upon
Knauff and USFG in deciding what type and amount of insurance
to purchase. Plaintiff offered copies of his past insurance policies
with USFG which, commencing in July 1980, included a declaration
page which shows additional “underinsured motorist coverage” with
liability limits of $25,000 for an additional premium of $1.00. The
endorsement attached to each policy after July 1980 was titled
“Underinsured Motorist Coverage— North Carolina.”

We also note the record contains Mr. Knauff's deposition in
which he asserts, among other things, that the minimum limits
underinsurance coverage of $25,000 did provide some underinsurance
protection when the limits were enacted in January 1980; although
the minimum liability coverage for all motorists was raised in January
1980 from $15,000 to $25,000, policies issued before January 1980
with the lower limits would remain in effect for twelve months
after their issuance. Thus, it appears plaintiff's $25,000 underin-
surance coverage would have provided some protection against
those motorists with the lower liability limits from the time he
renewed his policy in July 1980 until the expiration of the older
policies on or before 31 December 1980.

A
Claims Against USFG

[4] Fraud. Plaintiff first claims that USFG fraudulently induced
plaintiff to pay additional insurance premiums for worthless underin-
surance coverage by representing that the additional premiums
would provide underinsurance benefits if plaintiff were injured by
an underinsured motorist —although USFG allegedly knew plaintiff
could never recover. The elements of fraud are (1) a false represen-
tation or concealment of a material fact, (2) reasonably calculated
to deceive, (3) made with the intent to deceive, (4) which does
in fact deceive, and (5) which results in damage to the injured
party. Terry v. Terry, 302 N.C. 77, 83, 273 S.E. 2d 674, 677 (1981);
see also Payne v. N.C. Farm Bureauw Mut. Ins. Co., 67 N.C. App.
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692, 696, 313 S.E. 2d 912, 914-15 (1984) (approving statement of
fraud claim where plaintiff failed to secure other insurance coverage
based on insurer’s misrepresentation). To overcome summary judg-
ment, a plaintiff alleging fraud must forecast evidence that (1) de-
fendant made a definite and specific representation to him that
was materially false; (2) that defendant knew the representation
was false; and (3) plaintiff reasonably relied on the representation
to his detriment. Kent v. Humphries, 50 N.C. App. 580, 588, 275
S.E. 2d 176, 182, modified on other grounds and affd, 303 N.C.
675, 281 S.E. 2d 43 (1981).

Based on the summary judgment materials noted above, we
conclude plaintiff has raised material issues of fact which entitle
him to proceed with his fraud claim against USFG. First, plaintiff
has offered evidence that USFG made a false representation or
concealed a material fact in issuing its policy. Specifically, USFG
collected premiums for policies which stated they provided “underin-
sured motorist coverage” in the amount of $25,000. However, as
we noted earlier, the purported additional underinsurance coverage
offered by USFG after 31 December 1980 did no more than duplicate
the uninsured motorist coverage already offered and was thus il-
lusory. Neither defendant offered any summary judgment evidence
that the underinsurance coverage offered in July 1982 was anything
but worthless. The issuance of underinsurance coverage by USFG
in return for an additional premium was thus a tacit (albeit false)
representation to plaintiff that the coverage issued had some value.

Based on nearly identical facts, the Illinois Supreme Court
held a claim for fraud was stated where the insurer had collected
additional premiums for underinsurance coverage which only
duplicated the policy’s uninsured coverage:

Because the minimum limits for underinsured-motorist
coverage would not exceed the minimum insurance carried by
an Illinois resident, the plaintiffs argue that they could never
collect on [minimum limits] underinsured-motorist coverage
following an accident in Illinois with an Illinois resident. They
also contend that the insurance will not pay in any other circum-
stance. . . . Here, the plaintiffs alleged that the defendants,
by their conduct, represented that the coverage had value.
The plaintiffs also alleged that the defendants knew that the
representations were false, that the representations were made
for the purpose of inducing the plaintiffs to purchase insurance,
and that in reasonable reliance on the representations, the plain-
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tiffs purchased the coverage in question. We conclude that these
allegations are sufficient to state a cause of action for fraud.
. . . [T)he plaintiffs allege not that they were overcharged for
something that had some value, but rather that they were
charged premiums for coverage that had no value. We are
of the opinion that the issuance of coverage by an insurance
company n return for a premium is a tacit representation
to the consumer that the coverage has value. Assuming . . .
that the coverage has no value . . ., we find that the insurance
company defendants have made a false representation of the
value of the coverage by issuing it without disclosing that
it had no value. . . . The defendants contend that they cannot
be keld liable for fraud because the Legislature required them
to offer the coverage in question. That did not authorize them
to sell it in a false and misleading manner, however.

Glazewski v. Coronet Ins. Co., 108 I1l. 2d 243, 483 N.E. 2d 1263,
1265-66 (1985) (emphasis added).

The issue whether USFG knew the falsity of its representation
or otherwise had the requisite fraudulent intent is not an appropriate
subjeet for summary judgment under these facts. The affidavit
and deposition of USFG’s agent, Mr. Knauff, do not necessarily
shed light on USFG's intent: contradictory inferences on this issue
could reasonably be drawn from these summary judgment materials
in any event. See generally Kidd v. Early, 289 N.C. 343, 370, 222
S.E. 2d 392, 410-11 (1976). Since USFG apparently denied underin-
surance coverage under the policy in 1983, we reject USFG’s argu-
ment that it could not possibly have known in July 1982 that
the coverage was worthless until our Supreme Court affirmed our
first decision in this case in 1986.

Like the Illinois Supreme Court in Glazewski, we furthermore
reject USFG’s contention that it cannot be held liable for, fraud
since it simply offered underinsurance coverage in the minimum
amount permitted under the relevant version of /Section
20-279.21(b)(4). Irrespective of the minimum limits approved, the
Legislature did not authorize USFG to offer its underinsurance
coverage in a false or misleading manner. USFG relies on certain
transmittal letters by the Insurance Commissioner and provisions
of the North Carolina Personal Auto Manual to support its asser-
tion that the Commissioner authorized its offering of these policies.
However, both the Manual and the Commissiovfﬁ%s correspondence
simply authorize the actual wording of the policies and endorsements:

/
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nothing in the record evidences any authorization of the particular
manner by which USFG offered this policy. Furthermore, we note
the correspondence with the Commissioner in the record is dated
before USFG sold plaintiff underinsurance coverage in July 1980:
again, minimum limits underinsurance coverage of $25,000 did pro-
vide some underinsurance coverage against those motorists who
continued through December 1980 to be insured at the prior minimum
liability limits of $15,000.

Thus, the materials in the record do not demonstrate that
either the Legislature or the Insurance Commissioner approved
USFG’s practice of offering minimum limits underinsurance coverage
without disclosing its true value. Accordingly, under these circum-
stances we hold the trial court erred in granting summary judg-
ment in favor of USFG on plaintiff's fraud claim.

[5] Unfair and Deceptive Trade Practices. As we have held plaintiff
has raised material fact issues in support of its fraud claim against
USFG, we likewise hold plaintiff is entitled to proceed against
USFG with his claim for unfair or deceptive trade practices since
proof of fraud in this case would necessarily constitute proof of
statutorily prohibited unfair and deceptive acts. See Winston Real-
ty Co. v. G.H.G. Inc., 314 N.C. 90, 97, 331 S.E. 2d 677, 681 (1985);
N.C.G.S. Sec. 75-1.1 (1983); N.C.G.S. Sec. 58-54.4(1) (1982). Even
if USFG’s representations concerning underinsurance were technical-
ly true, the representations clearly had the tendency to deceive
the average consumer as to the coverage and value of underin-
surance in the minimum amount. Cf. Joknson v. Phoenix Mut. Life
Ins. Co., 300 N.C. 247, 26566, 266 S.E. 2d 610, 622 (1980).

[6] Negligence. Plaintiff has also asserted that USFG had a fiduciary
obligation to inform him that the underinsurance coverage he was
purchasing was worthless. A fiduciary relationship exists “where
there has been a special confidence reposed in one who in equity
and good conscience is bound to act in good faith and with due
regard to the interest of the one reposing confidence.” Abbitt v.
Gregory, 201 N.C. 577, 598, 160 S.E. 896, 906 (1931). We have
often held that an insurance agent is the insured’s fiduciary with
respect to procuring insurance and advising him as to the scope
of his coverage. E.g., R-Anell Homes, Inc. v. Alexander & Alexan-
der, Inc., 62 N.C. App. 653, 659, 303 S.E. 2d 573, 577 (1983) (in-
surance agent has fiduciary duty to keep insured informed about
coverage); see also Gaston-Lincoln Transit v. Maryland Cas. Co.,
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285 N.C. 541, 551, 206 S.E. 2d 155, 161 (1974) (plaintiff may rely
upon assumption that policy renewed upon same terms and condi-
tions as earlier policy).

However, there has as yet been no determination whether
USFG's agent Knauff was negligent in renewing the USFG policy
in July 1982 without disclosing or ascertaining the true value of
the underinsurance coverage. We note USFG’s admission that Knauff
was acting in the course and scope of its agency when it renewed
the USFG policy in July 1982. With respect to the imputation
of any negligence from Knauff to USFG, the summary judgment
materials accordingly raise the factual issue whether Knauff was
acting within the course and scope of its agency with USFG when
it allegedly committed negligent acts. The trial court thus erred
in entering summary judgment on plaintiff’s negligence claim against
USFG. See Harrell v. Davenport, 60 N.C. App. 474, 478-79, 299
S.E. 2d 308, 311 (1983).

B
Unfair and Deceptive Trade Claim Against Knauff

[7] We note plaintiff’s amended complaint deleted his fraud claim
against Knauff; however, plaintiff’'s summary judgment materials
nevertheless raise material issues of fact precluding summary
dismissal of his remaining unfair trade practice claim against Knauff.
Plaintiff’s affidavit and exhibits set forth Knauff’s representations
about the insurance protection afforded by minimum limits underin-
surance coverage. As discussed above, offering underinsurance
coverage to an insured is a tacit representation that the coverage
offered has some value. As we have held with respect to USFG,
Knauff’s renewal of plaintiff’'s minimum limits underinsurance—
without disclosing its true value—is evidence of an unfair trade
practice which would at the least tend to deceive the average
consumer about the extent of his coverage. Sec. 75-1.1; Sec. 58-54.4(1);
see generally Pearce v. American Defender Life Ins. Co., 316 N.C.
461, 468-72, 343 S.E. 2d 174, 179-80 (1986); see also Gaston, 285
N.C. at 551, 206 S.E. 2d at 161 (insured may assume that policy
will be renewed upon same terms as earlier policy). Accordingly,
the trial court erroneously entered summary judgment against plain-
tiff on this claim.

Our disposition may thus be summarized as follows: 1) we
dismiss the cross-appeal of defendant Knauff from the denial of
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its motion for summary judgment; 2) we dismiss plaintiff’s appeal
from the trial court’s order denying his motion to compel discovery;
3) we reverse and remand the trial court’s entry of summary judg-
ment dismissing plaintiff's claims against USFG for negligence,
fraud and unfair and deceptive trade practices; and 4) we reverse
and remand the trial court’s judgment dismissing plaintiff's claim
against Knauff for unfair and deceptive trade practices.

Appeal by Knauff—dismissed.

Appeal by plaintiff from order denying motion to compel
discovery — dismissed.

Appeal by plaintiff from dismissal of claims against defendants
—reversed and remanded.

Judges ARNOLD and ORR concur.

IN THE MATTER OF: RANDY RAY GROVES

No. 8827D(C534
(Filed 21 February 1989)

Infants § 20— juvenile delinquent—dispoesitional alternatives
not explored or tried — commitment to training school improper

In a juvenile delinquency dispositional hearing where the
judge was made aware that the child had a substance abuse
problem, evidence did not support the judge's finding that
alternatives to commitment were tried unsuccessfully or were
inappropriate, since there was an inadequate exploration of
what alternatives to commitment existed; the only statutory
alternative actually attempted was probation; and the judge
did not request any medical or psychological evaluations to
assist him in assessing the extent of, or fashioning an appropriate
response to, the child’s asserted drug problem. Moreover, the
judge was required by statute to select the least restrictive
dispositional alternative in light of the circumstances, and this
he did not do when he placed the child in a training school.
N.C.G.S. §§ TA-646, TA-647, TA-648, TA-649, TA-652(a).
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APPEAL by respondent from Berlin H. Carpenter, Jr., Judge.
Order entered 31 December 1987 in District Court, GASTON Coun-
ty. Heard in the Court of Appeals 29 November 1988,

Attorney General Lacy H. Thornburg, by Assistant Attorney
General David Gordon, for the State.

Office of the Public Defender, by Assistant Public Defender
Gay R. Atkins, for respondent-appellant.

BECTON, Judge.

This is an appeal from a juvenile delinquency dispositional
hearing. The question presented is whether community-based alter-
natives to commitment were sufficiently explored before the juvenile
was committed to training school. We conclude they were not,
vacate the order, and remand the cause.

I

Juvenile petitions were filed 6 November 1987 alleging that
Randy Ray Groves, age 15, was a delinquent juvenile. Randy, who
was on probation for one charge of shoplifting, conspiracy to commit
shoplifting, and receiving stolen goods, failed to appear at the first
scheduled hearing. At a second hearing on 31 December 1987, Ran-
dy admitted the allegations of the petitions, namely, that he was
intoxicated and disruptive in public, and that he stole five cartons
of cigarettes. Randy also admitted that he had a substance abuse
problem with Dilaudid (a highly addictive narcotic pain reliever)
and cocaine. The court counselor assigned to Randy’s case informed
the judge that Randy had become ill from drug withdrawal while
in detention.

At the dispositional phase of the hearing, Randy’'s attorney
asked that the court counselor look into programs appropriate to
Randy’s situation. The counselor responded, “[W]e don’t have a
Drug Rehabilitation Program. His mother has tried to get him
into treatment. She does not have any insurance.” The judge then
suggested training school as a dispositional alternative, since Randy
could receive treatment for drug abuse there. The judge explained:
“Unfortunately, the State doesn't have any [flacility short of [t]rain-
ing [s]chool that I can put you in right now.”

Randy’s attorney argued that Randy’s offenses were not so
serious as to warrant commitment to training school, that training
school was not designed to be a drug treatment facility, and that
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less restrictive dispositional alternatives existed and should be tried
before resorting to commitment to training school. The attorney
offered several suggestions, including Barium Springs (a group home),
Cedar Springs (a private substance abuse facility), placing Randy
in custody of the Department of Social Services through which
drug treatment could be arranged, or hospitalization.

The judge responded to these suggestions by stating in part:

[Ilt would be dangerous . . . to let him walk out that door

. in withdrawals[.] . . . [A]ll that [shoplifting] was to get
stuff to sell to get dope, wasn’t it? . . . You see [Randy], you've
got a real big problem and I can’t let you out, for your own
good. . . . I can’t let you walk out that door and go steal
something or what have you to get some money to buy some
more “coke.” It’s for your own protection.

The judge then made several findings of fact, including the
following:

« . . [Tlhe alternatives to commitment have been attempted
unsuccessfully or are inappropriate and . . . the juvenile’s
behavior constitutes a threat to property of the citizens of
this community and particularly to his own well being.

(Emphasis added.) The judge ordered Randy to be committed to
training school “for an indeterminate period of time not to exceed
two (2) years,” and further ordered the training school to give
Randy a “complete mental and physical examination and . . . [to]
provide the necessary treatment for any condition they may find,
including but not limited to controlled substance abuse.”

I
We first summarize the law applicable to juvenile adjudications.
A. Disposition Based on Juvenile’s Needs

The focus of the juvenile justice system is not on punishing
the juvenile offender but on achieving an individualized disposition
that meets the juvenile’s needs and promotes his best interests.
See In re Brownlee, 301 N.C. 532, 553, 272 S.E. 2d 861, 873 (1981);
N.C. Gen. Stat. Secs. 7TA-516(3), TA-646 (1986) (Supp. 1988). See
also In re Burrus, 275 N.C. 517, 529, 169 S.E. 2d 879, 889 (1969),
aff’'d sub nom. McKiever v. Pennsylvania, 403 U.S. 528, 551, 29
L.Ed. 2d 647, 664 (1971) (juvenile delinquency proceeding not equiv-
alent to criminal prosecution). The best interest of the State and
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safety of the public are also factors to be weighed in arriving
at an appropriate disposition. See generally In re Bullabough, 89
N.C. App. 171, 186, 365 S.E. 2d 642, 650 (1988); N.C. Gen. Stat.
Secs. TA-516, TA-649, TA-652 (1986) (Supp. 1988). A wide variety
of dispositional alternatives is presented in the Juvenile Code, and
a trial judge is free to fashion others in harmony with the individual
child’s needs. See, e.g., N.C. Gen. Stat. Secs. TA-647, 7TA-648, TA-649
(1986).

B. Dispositional Alternatives

Section TA-649 lists ten dispositional alternatives for delin-
quent juveniles, the most severe of which is commitment to training
school; the other nine are various “community-level” alternatives.
See Brownlee, 301 N.C. at 552, 554-55, 272 S.E. 2d at 873, 874-75
(term “community” is interpreted broadly but does not include
out-of-state services). Among these alternatives are: suspension of
a more severe penalty subject to specified conditions; supervised
probation with conditions; ordering participation in a supervised
day program, sometimes subject to conditions; intermittent confine-
ment in a detention facility; placement in a community-based educa-
tional program; and placement in a professional residential or
nonresidential treatment program. N.C. Gen. Stat. Sec. TA-649 (1986).

Section 7TA-647, which is to be read in tandem with Seection
7A-649, presents several other community-based dispositional alter-
natives for delinquent juveniles. One of these is placing custody
of the juvenile in the Department of Social Services, through which
medical, psychiatrie, psychological or other care may be arranged.
N.C. Gen. Stat. Sec. TA-647(2) (1986). The judge may also allow
the parent to arrange for necessary care or treatment, and if the
parent is unwilling or unable to do so, the judge may order it
himself. N.C. Gen. Stat. See. TA-647(3). In that case, “the judge
may order the parent to pay the cost of such care . . . [or] [i]f
the judge finds the parent is unable to pay the cost of care, the
judge may charge the cost to the county.” Id. Finally, if the juvenile
is mentally ill or mentally retarded, the director of the Area Mental
Health, Mental Retardation, and Substance Abuse Services may
be charged with “mobilizing resources to meet [the child’s] needs.” Id.

Like the other sections cited, Section TA-648 vests broad discre-
tion in the trial judge to design a plan to meet the delinquent
juvenile’s needs. Some of the dispositional alternatives listed in
that Section allow the child to remain at home with family and
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friends. For example, the judge may place the juvenile under the
supervision of a court counselor who will secure social, educational,
or medical services for the child, or the judge may continue the
case for up to six months to permit the family to try to meet
the child’s needs through placement in a specialized program. N.C.
Gen. Stat. See. TA-648 (1986).

C. Commitment to Training School Most Restrictive Alternative

The legislative preference for a community-based solution to
the juvenile offender problem is reflected throughout the Juvenile
Code. See generally Brownlee, 301 N.C. at 551, 272 S.E. 2d at
872. The stated purpose of the Code is “[tjo divert juvenile of-
fenders from the juvenile system . . . so that juveniles may remain
in their own homes and may be treated through community-based
services. . . .” N.C. Gen. Stat. Sec. TA-516(1) (Supp. 1988) (emphasis
added). Section 7A-646 mandates that “appropriate community
resources” be considered, and if possible, employed, before resort-
ing to the most drastic of dispositional alternatives, commitment
to training school. N.C. Gen. Stat. Sec. TA-646 (1986).

Section 7TA-646 further provides:

In choosing among statutorily permissible dispositions for a
delinquent juvenile, the judge shall select the least restrictive
disposition both in terms of kind and duration, that is ap-
propriate to the seriousness of the offense, the degree of
culpability indicated by the circumstances of the particular
case and the age and prior record of the juvenile. 4 juvenile
should not be committed to training school . . . if he can
be helped through community-level resources.

Id. (Emphasis added.} Thus, commitment to training school is an
option to be reserved only for those extraordinary situations when
“there is no reasonable [community-level] alternative open to the
court. . . .” Brownlee, 301 N.C. at 552, 272 S.E. 2d at 873.

Before a delinquent juvenile may be committed to training
school, the judge must find that two tests have been met: first,
“that alternatives to commitment . . . have been attempted unsuc-
cessfully or are inappropriate,” and second, “that the juvenile’s
behavior constitutes a threat to persons or property in the com-
munity.” N.C. Gen. Stat. Sec. TA-652(a) (1986) (emphasis added).
The judge’s findings supporting both of these tests must be suffi-
ciently detailed and must be based on “some evidence” appearing
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in the record. In re Khork, 71 N.C. App. 151, 155, 321 S.E. 2d
487, 490 (1984). Randy assigns error to the judge’s finding regarding
the first test.

III

Randy contends that the evidence in the record does not sup-
port the finding that alternatives to commitment (1) were tried
unsuccessfully or (2) were inappropriate. We agree.

A. Alternatives to Commitment Attempted Unsuccessfully

We find persuasive Randy's contention that there was no basis
for the finding that alternatives to commitment were “attempted
unsuecessfully.”

First, there was an inadequate exploration of what alternatives
to commitment existed. The court counselor failed to inform the
judge of any programs that might be appropriate for Randy. Thus,
it appears that the judge did not consider any of the broad range
of community-level alternatives (except probation) listed in Sections
TA-647, TA-648, and TA-649 of the Juvenile Code. Moreover, although
Randy’s attorney offered several examples of appropriate alter-
native programs, the judge apparently failed to entertain these,
simply accepting as dispositive the court counselor’s statement,
“IW]e don’t have a Drug Rehabilitation Program.” Without further
inquiry, the judge concluded that training school was the only
available program offering Randy the drug treatment he needed.
We hold that the judge had an affirmative obligation to inquire
into and to seriously consider the merits of alternative dispositions,
and that his failure to do so was error.

Second, the only statutory alternative actually attempted was
probation. None of the remaining alternatives listed in Sections
7A-647, TA-648, or TA-649 were attempted prior to ordering commit-
ment. The inability of Randy’'s mother to pay for drug treatment
does not amount to an “attempt,” let alone an “unsuccessful at-
tempt” at drug rehabilitation. In our view, the determination of
what disposition is appropriate for a given juvenile cannot be
predicated on the parent’s ability —or inability —to pay. Accord
In re Register, 84 N.C. App. 336, 346, 352 S.E. 2d 889, 894 (1987);
In re Lambert, 46 N.C. App. 103, 106, 264 S.E. 2d 379, 381 (1980).
Thus, there is no evidence in the record to support the finding
that alternatives to commitment were attempted unsuccessfully.
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B. Appropriateness of Alternatives

Randy also challenges the finding that alternatives to commit-
ment “were inappropriate.” Our Supreme Court stated in In re
Vinson that

. . . while the final commitment order need not formally state
all the alternatives considered by a trial judge in committing
a child, a finding that alternatives are inappropriate must
be supported by some showing in the record that the [judge]
at least heard or considered evidence as to what those alter-
native methods of rehabilitating were.

298 N.C. 640, 672, 260 S.E. 2d 591, 610 (1979) {(emphasis added).
Here, no alternatives to training school were presented by the
court counselor, and therefore none were considered by the trial
judge. There is thus no basis in the evidence for the judge’s finding
that the alternatives were inappropriate.

Furthermore, of necessity, the judge must “first determine
the needs of the juvenile [before he can] . . . determine the ap-
propriate community resources required to meet those needs.. . .”
See Bullabough, 89 N.C. App. at 185, 3656 S.E. 2d at 650. Although
it is clear from the record that the judge believed Randy’s primary
problem to be drug-related, we find no evidence that medical or
psychological evaluations were performed to assist the judge in
assessing the extent of, or fashioning an appropriate response to,
Randy’s asserted drug problem. See N.C. Gen. Stat. Sec. TA-647(3)
{(“liln any case, the judge may order that the juvenile be examined
by a physician, psychiatrist, psychologist or other qualified expert
as may be needed for the judge to determine the needs of the
juvenile”); N.C. Gen. Stat. Sec. TA-639 (1986) (“[t]he judge shall
proceed to the dispositional hearing upon receipt of sufficient social,
medical, psychiatrie, psychological, and educational information”).

While it may not be necessary to seek medical or psychiatric
input in every juvenile case in which drug use is implicated, the
case before us provides a compelling example of when such an
inquiry is merited. The emphasis throughout the hearing was on
Randy’s drug use; its role in the offenses he committed; Randy’s
withdrawal reaction while in custody; his mother's unsuccessful
attempt to have him admitted to a treatment program; and the
judge's firm belief that Randy needed to overcome his drug
dependency.



IN THE COURT OF APPEALS 41

IN RE GROVES
[93 N.C. App. 34 (1989)]

The superficial inquiry into the nature of Randy’s needs and
the range of programs that might meet those needs leads us to
conclude that there is no support in the record for the finding
that the remaining alternatives to training school were “inap-
propriate” in Randy’s case.

C. Appropriateness of Incarceration

Moreover, even apart from the necessity of obtaining treat-
ment for Randy’s drug problem, the evidence and findings did
not support the appropriateness of incarceration in this case. See
Khork, 71 N.C. App. at 156, 321 S.E. 2d at 490. The judge was
required by statute to select the least restrictive dispositional alter-
native in light of the circumstances. N.C. Gen. Stat. Sec. TA-646.
This he failed to do.

The trial judge found that Randy was a threat to himself,
not to others. Two shoplifting incidents comprised the only “threat
[Randy posed] to property of the citizens of [the] community.”
Arguably, Randy’s current and previous offenses were not so serious
as to justify commitment to training school. However, since no
community-based alternatives, short of probation, were first at-
tempted, or for that matter, even considered, we hold that imposing
the harshest alternative, commitment to training school, was inap-
propriate in the circumstances.

v

In summary, we hold that it was error to commit Randy Groves
to training school without first examining the appropriateness of
community-based dispositional alternatives. We conclude that the
judge’s finding that alternatives to commitment had been attempt-
ed unsucecessfully or were inappropriate was not supported by the
evidence. Accordingly, we vacate the commitment order and re-
mand the cause for a new dispositional hearing.

On remand, the judge should carefully assess Randy’s needs.
The judge should also instruct the court counselor to inform him
of alternative programs that might meet these needs. We offer
some examples of dispositional alternatives the court might con-
sider in designing a plan for Randy: admission to a State, charitable,
or for-profit residential or out-patient drug treatment program;
enrollment in a substance abuse program offered through Area
Mental Health Services; placement in a group home, supervised
day care, or specialized foster care where the opportunity for drug
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use is curtailed and drug treatment can be arranged; or placing
custody in the Department of Social Services through which ap-
propriate drug treatment will be secured.

Vacated and remanded.

Judges EAGLES and GREENE concur.

STATE OF NORTH CAROLINA v. RICHARD V. BARBER

No. 8826SC539
(Filed 21 February 1989)

1. Automobiles § 127.1— driving while impaired — sufficiency of

evidence

In a prosecution for driving while impaired, evidence was
sufficient to be submitted to the jury where it tended to show
that, as defendant exited an interstate highway, his car went
into a skid and hit a motorcycle; at the accident scene defend-
ant’s breath smelled of alcohol and his speech was slurred;
defendant’s eyes were red, glassy, and watery, and he was
unsteady on his feet; defendant believed that the motorcycle
had pulled out in front of him when, in fact, it had been sta-
tionary for some time; defendant passed out on the way to
the police station and passed out again while waiting to be
tested at the police station; and defendant’s car contained three
empty cool beer cans, one partially full beer can, puddles of
beer on the driver’s side floorboard, and four unopened cans
of beer. N.C.G.S. § 20-138.1(a).

Automobiles § 126 — driving while impaired — accident victim’s
medical treatment and expenses—erroneous evidence not
prejudicial

Though the trial court in a prosecution for driving while
impaired erred in admitting evidence of the accident victim's
medical treatment and expenses, such error was not prejudicial
in light of the overwhelming evidence of defendant’s impaired
condition,



IN THE COURT OF APPEALS 43

STATE v. BARBER
[93 N.C. App. 42 (1989)]

3. Automobiles § 126.2— driving while impaired—defendant’s
refusal to give breath sample—evidence admissible
The trial court did not err in admitting evidence concern-
ing defendant’s refusal to give a breath sample for a breathalyzer
test.

4, Criminal Law § 102.12— prosecutor’s argument about sen-
tence improper —defendant not prejudiced
The prosecutor’s argument that defendant, if given a two-
year prison sentence, would serve no more than two months
and ten days for his crime was improper because it was tanta-
mount to a discourse on parole; however, defendant was not
prejudiced where the court sustained his objection but he asked
for no precautionary instruction, and the overwhelming evidence
of defendant’s guilt made it unlikely that the prosecutor’s state-
ment affected the outcome of the case.

5. Automobiles § 130— driving while impaired —sufficiency of
evidence to support sentence
In a prosecution for driving while impaired defendant could
properly be sentenced as a level two offender where the evidence
was sufficient to show that the victim sustained serious injury
in that he received treatment for a cut on the inside of his
right heel and for a broken leg, was hospitalized for blood
clots in his lungs and for a compressed vertebra, had over
$8,000 in medical expenses, and had been out of work from
the time of the accident because of his injuries. N.C.G.S.
§§ 20-179(a) and (o).

APPEAL by defendant from Burroughs (Robert M.), Judge.
Judgment entered 26 January 1988 in Superior Court, MECKLEN-
BURG County. Heard in the Court of Appeals 10 January 1989.

Defendant was charged with and found guilty in District Court
of driving while impaired. On appeal to the Superior Court for
trial de movo, defendant was again found guilty and sentenced
as a level two offender. Defendant was given a suspended twelve
month sentence, placed on three years supervised probation, and
ordered to serve 45 days in the Mecklenburg County satellite jail
with work release recommended. From this judgment defendant
appeals.
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Attorney General Lacy H. Thornburg, by Special Deputy At-
torney Gemneral Isaac T. Avery, III, for the State.

Public Defender Isabel Scott Day, by Assistant Public Defender
Grady Jessup, for defendant appellant.

PARKER, Judge.

Defendant assigns error to (i) the denial of his motion to dismiss,
(ii) the admission of certain evidence, (iii) the denial of his motion
for mistrial arising out of the prosecutor’s improper jury argument
and (iv) the finding of a grossly aggravating factor which elevated
the level of punishment.

[11 As to defendant’s first assignment of error, before denying
a defendant’s motion to dismiss, the trial court must ascertain
that there is substantial evidence of each essential element of the
offense charged. State v. Hutchins, 303 N.C. 321, 344, 279 S.E.
2d 788, 803 (1981). In making this determination, all evidence admit-
ted must be considered in the light most favorable to the State
and any discrepancies must be resolved in favor of the State. State
v. Malloy, 309 N.C. 176, 179, 305 S.E. 2d 718, 720 (1983). By statute,
the elements of the offense of impaired driving are as follows:

[driving] any vehicle upon any highway, any stréet, or any
public vehicular area within this State:

(1) While under the influence of an impairing substance; or

{2) After having consumed sufficient alcohol that [the driver]
has, at any relevant time after the driving, an alcohol concen-
tration of 0.10 or more.

G.S. 20-138.1(a).
At trial the State’s evidence tended to show the following:

On 10 October 1987 defendant was involved in an automobile
accident in Charlotte, N.C. As defendant exited northbound In-
terstate 85 onto Beatties Ford Road his car went into a sideways
skid and the right rear of his vehicle collided with the rear of
a motorcycle, knocking the driver of the motorcycle into the car
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in front of him. When the investigating officers arrived, defendant
was arrested for driving while impaired. At the accident scene
defendant’s breath smelled of alcohol and his speech was slurred.
Defendant’s eyes were red, glassy, and watery. Defendant was
swaying and staggering and was generally so unsteady on his feet
that he had to use the police car to steady himself. Defendant
believed that the motorcycle pulled out in front of him when, in
fact, it had been stationary for some time. Defendant passed out
on the way to the police station and passed out again while waiting
to be tested at the police station. Finally, when defendant’s car
was searched incident to his arrest, the officers found three empty,
cool beer cans; one partially full beer can, with puddles of beer
on the driver’'s side floorboard; and four unopened cans of beer.
Defendant admitted drinking at least one beer. We hold that this
evidence was sufficient to go to the jury; therefore, defendant’s
first assignment of error is overruled. See State v. Mills, 268 N.C.
142, 150 S.E. 2d 13 (1966); State v. Flanmery, 31 N.C. App. 617,
230 S.E. 2d 603 (1976).

[2] By his next assignment of error, defendant contends that the
admission of evidence of the accident victim's medical treatment
and expenses was error because such evidence was irrelevant in
that it was not probative of any fact regarding whether defendant
was driving while impaired. Defendant argues that admitting this
evidence confused the issues in this case and unfairly prejudiced
him in the eyes of the jury.

Evidence is relevant if it has “any tendency to make the ex-
istence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be
without the evidence.” G.S. 8C-1, Rule 401. “Evidence which is
not relevant is not admissible.” G.S. 8C-1, Rule 402. The admission
of technically inadmissible evidence, however, is harmless unless
the party contesting admission can show prejudice such that a
different result would have been likely had the evidence been ex-
cluded. State v. Gappins, 320 N.C. 64, 68, 357 S.E. 2d 654, 657 (1987).

We conclude that the evidence in question was not relevant
to the State’s burden of proving that defendant was guilty of driv-
ing while impaired. At most, evidence of injury to the motorcycle
driver would be relevant on the issue of whether defendant’s act
of driving while impaired caused serious injury to another person
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an issue properly raised at the sentencing hearing after conviction.
See G.S. 20-138.1 and G.S. 20-179(c)8).

Although the medical evidence was irrelevant to the issue
of defendant’s guilt, defendant has failed to show prejudice requir-
ing a new trial. In light of the overwhelming evidence of defendant’s
impaired condition, it is unlikely that admission of evidence of
the vietim’s injuries affected the result of the trial. We, therefore,
deem this error harmless.

[3] Defendant next asserts that the court erred when it admitted
evidence regarding defendant’s breathalyzer analysis. Specifically,
defendant argues that the State failed to show that the test was
administered in compliance with the methods approved by the Com-
mission for Health Services. Defendant contends that the chemical
analyst failed to mark number seven on the checklist provided
by the Commission and thereby failed to indicate that he performed
all of the steps necessary to take a breath sample. Operational
Procedure Number Seven (7) has three parts: (i) the analyst must
set the machine to “take”; (ii) the analyst must collect a breath
sample; and (iii) the analyst must set the machine to “analyze.”
N.C. Admin. Code tit. 10, r. 7B.0336 (Feb. 1988). Defendant argues
that because the analyst did not follow the proper procedure,
regardless of how much breath defendant provided as a sample,
the breathalyzer would never provide a reading.

Before the results of a breathalyzer test can be considered
valid the State must show: (i) that the person administering the
test possesses a valid permit issued by the Department of Human
Resources for this purpose and (i) that the test was performed
according to the methods approved by the Commission for Health
Services. State v. Martin, 46 N.C. App. 514, 520, 265 S.E. 2d 456,
459, disc. rev. denied, 301 N.C. 102 (1980); G.S. 20-139.1(b). Deputy
Sheriff Deyton, who administered the breathalyzer test to defend-
ant, testified that he was licensed to operate a breathalyzer by
the North Carolina Department of Health and Human Services.
Officer Deyton's permit was introduced into evidence without
objection.

As to properly performing the test, Officer Deyton testified
that the breathalyzer instrument was in working order on the
date in question; that he calibrated the instrument according to
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the checklist provided by the Division of Health Services; and that
he attempted to take a breath sample from defendant, but that
defendant, by puffing his cheeks, merely pretended to blow into
the instrument. The fact that no air entered the instrument was
evidenced by the analyst’s observation that the piston in the collec-
tion chamber did not rise.

The officer further testified that he repeatedly instructed de-
fendant as to how to give a breath sample so that the instrument
could make a reading; that defendant was given three opportunities
to give a breath sample; that he confirmed defendant’s physical
ability to give a breath sample by having defendant blow toward
one of the walls in the analysis room; and that each time defendant
was asked to blow into the breathalyzer he merely puffed his cheeks
and did not blow into the machine. After giving defendant a third
opportunity to provide a breath sample, the officer concluded that
defendant wilfully refused to take the breathalyzer.

We hold that this evidence was sufficient to lay the foundation
for introduction of the “result” of the breathalyzer analysis—that
defendant refused to submit to such analysis. See State v. Eubanks,
283 N.C. 556, 563, 196 S.E. 2d 706, 710-11 (1973); State v. Powell,
279 N.C. 608, 610-11, 184 S.E. 2d 243, 245-46 (1971); State v. Martin,
46 N.C. App. at 520, 265 S.E. 2d at 459-60. Obviously, the analyst
could not indicate on the checklist that he had taken a sample
where defendant refused to give a sample.

[4] In his fourth assignment of error defendant asserts that he
is entitled to a new trial because of the prosecutor’s improper
argument to the jury. Defendant’s objection to the prosecutor’s
closing argument centers on the following remarks:

Mr. Whitesides: The only evidence that is consistent with
common sense and with what you've heard today is the verdict
of guilty. He's not going to go to jail for two years, ladies
and gentlemen. You're not going to . ..

Mr. Jessup: Objection, your Honor.
The Court: Overruled.

Mr. Whitesides: Do you know how much two years means
in the Department of Corrections? Two months and ten days.
That's how much drunk drivers, impaired drivers, however
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you want to call them, spend in jail after a—after the maximum
they're given in Court.

Mr. Jessup: Objection.
The Court: Sustained.

The State contends: (i) that the prosecutor's argument was
not improper because it was made in response to defendant’s argu-
ment that defendant, if convicted, was subject to imprisonment
for a period of two years; and (ii) that even if the argument was
improper defendant was not prejudiced because the trial judge
sustained defendant’s second objection.

The State erroneously contends that the prosecutor’s remarks
were a proper response to defendant’s statement that if convicted
he would be subject to two years in prison. At the outset we
note that a remark to the jury inviting response does not give
opposing counsel an unbridled right to travel outside the record.
Crutcher v. Noel, 284 N.C. 568, 572, 201 S.E. 2d 855, 857 (1974).
By statute, defense counsel is granted the right to inform the
jury of the punishment prescribed for the offense for which defend-
ant is being tried. See G.S. 84-14. See also State v. Walters, 294
N.C. 311, 240 S.E. 2d 628 (1978). In contrast, however, the North
Carolina Supreme Court has said that neither party in a criminal
action is allowed “to speculate upon the outcome of possible appeals,
paroles, executive commutations or pardons.” State v. Jones, 296
N.C. 495, 502, 251 S.E. 2d 425, 429 (1979) (citing State v. McMorris,
290 N.C. 286, 288, 225 S.E. 2d 553, 555 (1976) ). In our view, the
prosecutor’s argument was improper in that his statement that
defendant would serve no more than two months and ten days
for his crime was tantamount to a discourse on parole.

The State also contends that since the trial court sustained
defendant’s second objection to the argument, defendant was not
prejudiced by the court’s overruling his first objection to the ar-
gument. Defendant, however, argues that he was prejudiced be-
cause the trial judge overruled defendant’s first objection and because
the judge, after sustaining the second objection, did not instruct
the jury to ignore the prosecutor’s improper argument.

As a general rule, when objection is made to an improper
argument of counsel, it is not sufficient for the court merely to
stop the argument without instructing the jury, either at the time
or in the jury charge, to ignore the improper argument. See
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Wilcox v. Motors Co. and Wilson v. Motors Co., 269 N.C. 473,
478, 153 S.E. 2d 76, 81 (1967). Where the court has sustained the
objection, however, and the defendant does not request a precau-
tionary instruction, there is no error if the court fails to give
such an instruction. State v. Sanderson, 62 N.C. App. 520, 523,
302 S.E. 2d 899, 901-02 (1983). See also State v. Correll, 229 N.C.
640, 644, 50 S.E. 2d 717, T20 (1948), cert. denied, 336 U.S. 969,
69 S.Ct. 941, 93 L.Ed. 1120 (1949); State v. Hammonds, 45 N.C.
App. 495, 499-500, 263 S.E. 2d 326, 329 (1980). Moreover, in light
of the overwhelming evidence against defendant, it is unlikely that
the prosecutor’s statement affected the outcome of this case. See
State v. Sauls, 291 N.C. 253, 260, 230 S.E. 2d 390, 394, cert. denied,
431 U.S. 916, 97 S.Ct. 2178, 53 L.Ed. 2d 226 (1976); State v. Gainey,
280 N.C. 366, 185 S.E. 2d 874 (1972). This assignment of error,
therefore, is overruled.

[5] In his final assignment of error defendant asserts that he
was improperly sentenced as a level two offender. Specifically,
defendant contends that the State failed to prove by the greater
weight of the evidence (i) that the victim sustained serious injury
and (ii) that the victim’s injuries were caused by defendant’s alleged
impaired driving. Additionally, defendant asserts that G.S. 20-179
deprives him of his due process rights because the statute does
not require the trial judge to make specific findings. We address
separately each of defendant’s contentions.

We hold that the evidence in this case is sufficient to prove
that the accident victim sustained serious injury. At trial, the vic-
tim testified that after the accident he received treatment for a
cut on the inside of his right heel and for a broken right leg,
and was hospitalized for blood clots in his lungs and for a com-
pressed vertebra. The victim also testified that he had over $8,000.00
in medical expenses and that he had been out of work since the
accident on account of his injuries. Although the State did not
put on evidence to corroborate the victim’s testimony, none of
defendant’s evidence suggests that the vietim was not seriously
injured.

As to the cause of the victim’s injuries, it is uncontested that
defendant’s car struck the motorcycle which the victim was riding.
Defendant contends, however, that the accident was not caused
by his driving in an impaired condition, but was the result of
his hitting a pothole, which caused his tire to blow out, propelling
him into the motorcycle. The evidence presented at trial regarding
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the pothole was conflicting. Defendant’s primary argument is that
the jury, rather than the judge, should have determined the issue
of proximate causation. As noted earlier, infliction of serious injury
is not an element of the crime of driving while impaired but is
merely a factor to be considered in aggravation once defendant
has been convicted of the crime. For this reason defendant had
no right to have the jury make this determination. The judge
could properly rule on this issue. State v. Denning, 316 N.C. 523,
342 S.E. 2d 855 (1986); State v. Field, 75 N.C. App. 647, 331 S.E.
2d 221 (1985).

Finally, defendant asserts that G.S. 20-179(a) and (o) deny him
his due process rights because the judge is not required to make
findings. This contention is without merit. As in the Fair Sentenec-
ing Act, under G.S. 20-179 the judge makes findings whenever
he determines that aggravating, grossly aggravating, and mitigating
factors exist. See State v. Ahearn, 307 N.C. 584, 593-98, 300 S.E.
2d 689, 695-98 (1983). Defendant’s final assignment of error is
overruled.

No error.

Judges EAGLES and LEWIS concur.

JAMES A. CANADY anp DAVID ETTA CANADY CARTER v. LLOYD C. CLIFF
AND WIFE, GLADYS B. CLIFF; GEORGE W. MEEKS, JR. AND wirE, LANIE
DELL MEEKS anp ALEX MEEKS

No. 885DC508
(Filed 21 February 1989)

1. Appeal and Error § 6.8— denial of summary judgment or
judgment on pleadings —no review on appeal from final judg-
ment in trial on merits

Neither the denial of a motion for summary judgment
nor the denial of a motion for judgment on the pleadings is
reviewable on appeal from a final judgment rendered in a trial
on the merits.

2. Boundaries §§ 3, 15.1— calls reversed— suificiency of evi-
dence

The trial court properly determined the boundary of plain-

tiffs’ land by relying on testimony of a surveyor who located



IN THE COURT OF APPEALS 51

CANADY v. CLIFF
93 N.C. App. 50 (1989)]

an unknown corner by starting at a subsequent, known corner
and reversing the direction called for in the description set
out in the deed.

3. Boundaries § 11— general reputation as to location —evidence
properly disregarded
The trial court properly disregarded plaintiffs’ testimony
showing that others in the community believed that the bound-
ary of their land was as they contended rather than as defend-
ants contended, since the boundaries of the tract could be
determined by reference to the description in the deed, and
the testimony offered by plaintiffs did not comport with the
description in their deed.

4, Adverse Possession § 25.2— insufficiency of evidence

Plaintiffs’ evidence was insufficient to support a claim
of title by adverse possession where it was limited to the
reputation in the community that they owned the land and
their granting of permission to others to use the land, but
plaintiffs were required to present evidence of actual and con-
tinuous possession within known and visible boundaries for
the statutory period.

5. Quieting Title § 2.2— 30-year chain of title established by
defendants —ownership sufficiently shown
The trial court properly concluded that land covered by
an old road was owned by defendants rather than plaintiffs
where defendants established a chain of title going back more
than thirty years. N.C.G.S. § 47B-2.

APPEAL by plaintiffs from Tucker (Elton G., Judge. Judg-
ment entered 11 December 1987 in District Court, PENDER Coun-
ty. Heard in the Court of Appeals 10 January 1989.

The parties to this appeal are involved in a dispute concerning
the ownership of real property. Plaintiffs own a tract of land located
in Pender County. The eastern boundary of plaintiffs’ land is located
near Secondary Road No. 1520 and also runs approximately parallel
to the road. Secondary Road No. 1520 replaced the Old Holly Shelter
Road (hereinafter “old road”), which lies to the east of Road No.
1520 and also runs approximately parallel to plaintiffs’ boundary.
The old road is no longer used as a road, having been abandoned
for that purpose when Road No. 1520 was completed.
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On 12 March 1987, plaintiffs filed a verified complaint in which
they alleged that they were the owners of the land covered by
the path of the old road and that defendants had committed several
trespasses on that property. Plaintiffs also alleged that defendants
had wrongfully obtained court orders directing the Pender County
Sheriff to remove personal property belonging to plaintiffs from
the land at issue. The complaint prayed for damages, injunctive
relief, and “[t]hat the Defendants and every person claiming under
them be barred from all claim to an estate or interest in the proper-
ty ...

Defendants George W. Meeks, Jr. and wife Lanie Dell Meeks
filed an answer and counterclaim alleging that they owned the
land covered by the old road, they used the land to gain access
to other lands owned by defendants, and plaintiffs had wrongfully
attempted to block defendants’ use of the land. Defendants prayed
for injunctive relief and punitive damages. Defendant Alex Meeks
filed an answer denying the allegations in plaintiffs’ complaint.
Defendants Cliff filed an answer denying plaintiffs’ allegations, alleg-
ing that any claim plaintiffs may have against them is barred by
G.S. 140, and alleging an easement by necessity over the disputed
land.

Plaintiffs filed a motion for judgment on the pleadings or,
alternatively, for summary judgment. On 14 May 1987, the trial
court entered an order consolidating plaintiffs’ action with a prior
action filed by defendants against plaintiffs for damages and injune-
tive relief with regard to plaintiffs blocking defendants’ use of
the land. The case came on for trial on 7 December 1987. The
trial court denied plaintiffs’ motion for judgment on the pleadings
or summary judgment in open court. The case was then tried without
a jury by consent of the parties. At the close of plaintiffs’ evidence,
the trial court granted defendants’ motion to dismiss plaintiffs’
claim. After hearing evidence on defendants’ counterclaims, the
trial court entered judgment decreeing that defendants George
W. Meeks, Jr. and wife Lanie Dell Meeks are the owners of the
land covered by the old road and enjoining plaintiffs from erecting
any barricades upon that land. Plaintiffs appeal.

James H. Locus, Jr., P.A., by James H. Locus, Jr., for plaintiff-
appellants.

Robert U. Johnsen for defendant-appellees.
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PARKER, Judge.

Plaintiffs bring forward fifteen assignments of error which
are consolidated under two questions presented in plaintiffs’ brief.
Plaintiffs’ arguments, exceptions, and assignments of error raise
three essential issues: (i) whether the trial court erred in denying
plaintiffs’ motion for judgment on the pleadings or summary judg-
ment; (ii) whether the trial court erred in concluding that plaintiffs
failed to produce sufficient evidence in support of their claim of
ownership of the land in question; and (iii) whether the trial court
erred in concluding that defendants George W. Meeks, Jr. and
Lanie Dell Meeks are the owners of the land in question.

[1] Plaintiffs first contend that the trial court erred in denying
their motion for judgment on the pleadings or summary judgment.
Neither the denial of a motion for summary judgment nor the
denial of a motion for judgment on the pleadings is reviewable
on appeal from a final judgment rendered in a trial on the merits.
Harris v. Walden, 314 N.C. 284, 286, 333 S.E. 2d 254, 256 (1985)
(summary judgment); Duke University v. Stainback, 84 N.C. App.
75, 77, 851 S.E. 2d 806, 807-08, aff'd, 320 N.C. 337, 357 S.E. 2d
690 (1987) (judgment on the pleadings). Therefore, the trial court’s
denial of plaintiffs’ motion in this case is not reviewable.

We next consider whether the trial court erred in dismissing
plaintiffs’ claim of ownership of the land in question. Plaintiffs
base their claim of title upon a deed dated 31 January 1935 which
conveyed to G. W. Canady a tract of land described as Block No.
2 of the G. W. Meeks tract. G. W. Canady, who is now deceased,
was the father of plaintiff James A. Canady and the grandfather
of plaintiff David Etta Canady Carter. Plaintiffs’ ownership of Block
No. 2 is not disputed. The dispute in this case is whether or not
the eastern boundary of plaintiffs’ land is located to the east of
the old road so as to encompass the land in question.

[2] Plaintiffs offered the testimony of D. Horace Thompson, a
surveyor who prepared a map of the disputed area. The surveyor
testified that he was unable to precisely locate the eastern bound-
ary of plaintiffs’ land. Specifically, he testified that he was unable
to locate the beginning point of the description in the deed. The
deed provides in pertinent part:

BEGINNING At a stake in the edge of Holly Shelter Public
Road runs thence North 78 degrees b minutes West 987 feet
to a stake in the run of Man Branch . . ..
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The surveyor could not locate the stake in the edge of the
old road, which would be the northeast corner of the tract. The
surveyor was, however, able to locate the line of the northern
boundary, and he testified that the northeast corner could be located
by running the course and distance of the northern boundary back
from its termination point in the Man Branch. He explained his
inability to precisely locate the northeast corner as follows:

You run your course and distance on the first call of the deed,
the first call of the map, on the North line. The distance to
this Man Branch. If you start your distance at the Eastern
edge of the branch, it will fall in the center of the Old Holly
Shelter Road. If you went to the center of that Man Branch,
the distance will put you on the Western edge of that road.

The surveyor subsequently testified:

The exact location of the Eastern boundary lines, the reason
I cannot say exactly where they are is because it is unclear
to me, unclear on this division map whether the boundary
line was the center of the Old Holly Shelter Road or on the
Western edge of the Old Holly Shelter Road.

The trial court found as a fact that the eastern boundary
of plaintiffs’ land was the western edge of the old road. Plaintiffs
did not except to this finding of fact; failure to except normally
precludes a party from challenging findings of fact on appeal. See
Anderson Chevrolet/Olds v. Higgins, 57 N.C. App. 650, 653, 292
S.E. 2d 159, 161 (1982). The trial transeript clearly shows, however,
that the trial court determined that, as a matter of law, the north-
ern boundary must run from the center of the Man Branch rather
than the edge and, therefore, plaintiffs’ eastern boundary is the
western edge of the old road. While the location of boundaries
on the ground is a question of fact, the determination of what
the boundaries are is a question of law. Cutts v. Casey, 271 N.C.
165, 16768, 155 S.E. 2d 519, 521 (1967). Thus, the trial court’s
determination of the boundary includes a reviewable question of
law. Nevertheless, we find no error in the trial court’s ruling.

When determining the boundaries of a parcel of land, it is
permissible to locate an unknown corner by starting at a subse-
quent, known corner and reversing the direction called for in the
description set out in the deed. Batson v. Bell, 249 N.C. 718, 719,
107 S.E. 2d 562, 563 (1959). The surveyor in this case used this
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procedure to locate the beginning point of the description—the
northeast corner of plaintiffs’ parcel. The subsequent corner is
described as “a stake in the run of Man Branch.” The “run” of
a branch or stream is its center; it is not the bank or edge. See
Rowe v. Lumber Co., 128 N.C. 301, 38 S.E. 896 (1901). The surveyor
testified that, if the subsequent corner were located in the center
of the branch, the northeast corner and plaintiffs’ eastern boundary
would be located on the western edge of the old road. Furthermore,
the northeast corner is described as “a stake in the edge” of the
old road. Therefore, the northeast corner could not be located in
the center of the road—the alternate boundary suggested by the
surveyor. See Goss v. Stidhams, 68 N.C. App. 773, 315 S.E. 2d
777 (1984).

[3] In addition to their deed, plaintiffs offered testimony to show
that others in the community believed that the eastern boundary
of plaintiffs’ land was located to the east of the old road. The
reputation in a community as to a boundary is admissible evidence.
Rule 803(20), N.C. Rules Evid.; H. Brandis, Brandis on North Carolina
Evidence § 150 (3d ed. 1988). When the boundaries of a tract can
be determined by reference to the description in a deed, however,
parol evidence is not admissible to enlarge the scope of the deserip-
tion. Overton v. Boyce, 289 N.C. 291, 293-94, 221 S.E. 2d 347, 349
(1976). Similarly, the statements and acts of adjoining landowners
are not competent evidence of the location of a boundary when
the boundary can be located by the calls in a deed. Wadsworth
v. Georgia-Pacific Corp., 38 N.C. App. 1, 5, 247 S.E. 2d 25, 27
(1978), vacated on other grounds, 297 N.C. 172, 253 S.E. 2d 925
(1979). The testimony offered by plaintiffs did not comport with
the description in their deed. One claiming title to disputed land
must fit the description in his deed to the land claimed. Cutts
v. Casey, 271 N.C. at 167, 155 S.E. 2d at 521. Therefore, the trial
court properly disregarded plaintiffs’ parol evidence.

[4] Plaintiffs also contend that they obtained ownership of the
old road by adverse possession for over twenty years. The record
shows, however, that plaintiffs’ evidence is limited to the reputation
in the community that they owned the land and their granting
of permission to others to use the land. This evidence is insufficient
to support a claim of title by adverse possession. Plaintiffs were
required to present evidence of actual and continuous possession
within known and visible boundaries for the statutory period. Mizzell
v. Ewell, 27 N.C. App. 507, 219 S.E. 2d 513 (1975). Accordingly,
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the trial court did not err in dismissing plaintiffs’ elaims and ruling
that the eastern boundary of their land is the western edge of
the old road.

[6] We next consider whether the trial court erred in concluding
that the land covered by the old road is owned by defendants
George W. Meeks, Jr. and wife Lanie Dell Meeks (hereinafter “de-
fendants”). Defendants base their claim of title upon a deed to
G. W. Meeks, the father of defendant George Meeks, Jr., dated
22 March 1904. The disputed portion of the old road is within
the description contained in the deed. It was established at trial
that the old road was not included in the tract lying to the east
of plaintiffs’ land. Thus, there was no evidence that the strip of
land covered by the old road had been conveyed since 1904.

Defendant George Meeks testified that his father had two
other children named Richard and Carl, his father died without
a will, the other children had survived their father, and the other
children were now deceased and had been survived by children
of their own. By deed dated 6 April 1987, the heirs of Richard
Meeks and Carl Meeks conveyed to defendants “any lands situated
in Holly Township, Pender County, North Carolina . . . specifically
including the area encompassed by the Old Holly Shelter Road,
of which G. W. Meeks was seised at his death.” By establishing
a chain of title going back more than thirty years, defendants
made out a prima facie case of their title to the property. G.S.
47B-2; Heath v. Turner, 309 N.C. 483, 488-89, 308 S.E. 2d 244,
247 (1983). Since plaintiffs failed to establish title in themselves,
the trial court correctly ruled that defendants are the owners of
the disputed land.

For the foregoing reasons, the judgment entered by the trial
court is affirmed in all respects.

Affirmed.

Judges EAGLES and LEWIS concur.
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THOMAS J. LYNCH, ADMINISTRATOR OF THE ESTATE oF JAMES THOMAS LYNCH;
THOMAS J. LYNCH, ADMINISTRATOR OF THE ESTATE oF JOHN WESLEY
LYNCH, PramnTirrs v. NORTH CAROLINA DEPARTMENT OF JUSTICE;
NORTH CAROLINA STATE BUREAU OF INVESTIGATION; FORSYTH
COUNTY; FORSYTH COUNTY SHERIFF'S DEPARTMENT; CITY OF
GREENSBORO; CITY OF GREENSBORO POLICE DEPARTMENT; ROBERT
MORGAN, INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY AS DIRECTOR OF THE NORTH
CAROLINA STATE BUREAU OF INVESTIGATION; ED HUNT, INDIVIDUALLY AND IN
HIS OFFICIAL CAPACITY AS AN AGENT OF THE STATE BUREAU OF INVESTIGATION;
J. W. BRYANT, INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY AS AN AGENT OF
THE STATE BUREAU OF INVESTIGATION; TOM STURGILL, INDIVIDUALLY AND IN
HIS OFFICIAL CAPACITY AS AN AGENT OF THE STATE BUREAU OF INVESTIGATION;
WALT HOUSE, INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY AS AN AGENT OF
THE STATE BUREAU O0F INVESTIGATION; A. G. TRAVIS, INDIVIDUALLY AND AS
AN OFFICER OF THE CITY OF GREENSBORO PoLICE DEPARTMENT; ALLEN GEN-
TRY, INDIVIDUALLY AND AS AN OFFICER OF THE FORSYTH COUNTY SHERIFF'S DEPART-
MENT; MARC FETTER, INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY AS AN OFFICER
oF THE ForsyTH COUNTY SHERIFF'S DEPARTMENT; JOHN BONER, INDIVIDUALLY
AND IN HIS OFFICIAL CAPACITY AS AN OFFICER OF THE FORSYTH COUNTY SHERIFF'S
DeEPARTMENT; TERRY SPAINHOUR, INDIVIDUALLY AND IN HIS OFFICIAL CAPACI-
TY AS AN OFFICER OF THE FORSYTH COUNTY SHERIFF'S DEPARTMENT; STEPHEN
CARDEN, INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY AS AN OFFICER OF THE
ForsyrH CoUNTY SHERIFF'S DEPARTMENT; RON BARKER, INDIVIDUALLY AND
IN HIS OFFICIAL CAPACITY AS AN OFFICER OF THE FORSYTH COUNTY SHERIFF'S DEPART-
MENT; AND OTHER UNKNOWN PERSONS IN THEIR INDIVIDUAL CAPACITIES AND IN THEIR
OFFICIAL CAPACITIES AS AGENTS AND OFFICERS OF THE NORTH CAROLINA
DEPARTMENT OF JUSTICE, STATE BUREAU OF INVESTIGATION, FOR-
SYTH COUNTY SHERIFF'S DEPARTMENT, anp tHE CITY OF
GREENSBORO POLICE DEPARTMENT, DEFENDANTS

No. 8818SC120
(Filed 21 February 1989)

Death § 3.1— officers’ attempt to arrest children’s custodian—
children killed by custodian — no causes of action against officers
In an action arising out of plaintiff's children’s deaths at

the hands of their custodians because defendants tried to arrest
one custodian for murder, plaintiff’s cause of action for wrongful
death could not be maintained because the children could not
have recovered for their injuries if they had lived; his cause
of action based on 42 U.S.C. § 1983 could not be maintained
because the complaint did not allege that any right the children
had under the Constitution or laws of the U. S. was violated,
the children not having a constitutional right to be protected
by the State against being murdered by criminals or madmen;
and his cause of action based on §§ 18 and 19 of Art. I of
the N. C. Constitution could not be maintained because § 18
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only guarantees a remedy for legally cognizable claims, and
plaintiff’s claim was not legally cognizable, while no right of
the children was violated under the “law of the land” provision
of § 19.

APPEAL by plaintiff from Collier, Judge. Judgment entered
9 September 1987 in Superior Court, GUILFORD County. Heard
in the Court of Appeals 8 June 1988.

Plaintiff’s suit for the wrongfully caused deaths of his nine
and ten year old sons was dismissed on the pleadings. Each defend-
ant is either a law enforcement agency or officer and the gist
of the case against them is that their negligence and recklessness
in undertaking to arrest the late Frederick R. Klenner, Jr. when
the children were with him provoked Klenner or his companion
and the children’s mother, Susie Newsom Lynch, into killing them.
Though the complaint states six causes of action—one for compen-
satory damages and one for punitive damages under the North
Carolina Wrongful Death Act, 42 U.S.C. Sec. 1983, and Sections
18 and 19 of Article I of the Constitution of North Carolina—all
are based upon the following facts:

On 3 June 1985 the defendants knew or should have known
that (a) the children, who had been living with their mother and
her cousin-boyfriend, Frederick R. Klenner, Jr., in the Friendly
Hills Apartments in Greensboro, were the subject of a bitter, long-
standing custody dispute between their divorced parents; (b) Klen-
ner, either alone or in collusion with Susie Newsom Lynch and
others, had murdered five people—plaintiff's mother and sister
in Kentucky the year before, and Susie Newsom Lynch's parents
and grandmother in Forsyth County a month earlier — because they
had testified or planned to testify against Susie Newsom Lynch
in the custody case; (¢) Klenner and Susie Newsom Lynch possessed
many guns and explosives and would use them to prevent his
arrest or the children being taken from them. Nevertheless, on
the afternoon of that day defendants planned and tried to arrest
Klenner at the Friendly Hills Apartments for the three Forsyth
County murders. Before trying to arrest Klenner, various defend-
ants and their agents, stationed near the Friendly Hills Apart-
ments’ parking lot, saw Klenner and Ms. Lynch load Klenner's
Chevrolet Blazer with automatic weapons and other items, get
in the Blazer with the two children, and start to drive out of
the lot. Defendants then attempted to block Klenner’s way, but
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he drove around the road block onto Friendly Avenue and various
of the defendants gave chase in their vehicles. During the chase,
which covered many miles, Klenner shot at those chasing him several
times with a submachine gun and the officers fired back; Klenner
or Lynch gave the children lethal doses of cyanide and shot them
in the head with a pistol; Klenner detonated a bomb that blew
up the Blazer and killed himself and Susie Newsom Lynch.

Donaldson, Horsley & Greene, by Arthur J. Donaldson and
Richard M. Greene, for plaintiff appellant.

Attorney General Thornburg, by Spectal Deputy Attorney Gen-
eral David Roy Blackwell, for defendant appellees North Carolina
Department of Justice; North Carolina State Bureau of Investiga-
tion; Robert Morgan, Individually and in his official capacity as
Director of the North Carolina State Bureau of Investigation; and
Ed Hunt, J. W. Bryant, Tom Sturgill and Walt House, Individually
and in their official capacities as agents of the North Carolina
State Bureaw of Imvestigation.

Womble Carlyle Sandridge & Rice, by Richard T. Rice and
J. Daniel McNatt, for defendant appellees Forsyth County; Forsyth
County Sheriff’s Department; and Allen Gentry, Marc Fetter, John
Boner, Terry Spainhour, Stephen Carden and Ron Barker, Individual-
ly and in their official capacities as officers of the Forsyth County
Sheriff's Department.

Nichols, Caffrey, Hill, Evans & Murrelle, by Charles E. Nichols
and Fred T. Hamlet, for defendant appellees City of Greensboro;
City of Greensboro Police Department; and A. G. Travis, Individually
and in his official capacity as an officer of the City of Greensboro
Police Department.

PHILLIPS, Judge.

One ground for dismissing a civil action on the pleadings is
that it is of a sort that the law does not support. Hodges v. Wellons,
9 N.C. App. 152, 175 S.E. 2d 690 (1970). Plaintiff’s action is clearly
of that sort; for its validity under all the causes of action alleged
depends upon the defendant law enforcement agencies and officers
being legally liable for plaintiff’s children being murdered by their
custodians because defendants tried to arrest one custodian for
murder, and the law does not support their liability under the
facts alleged. Three of the purported six causes of action stated
in the complaint are not causes of action at all, but mere claims
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for punitive damages; and punitive damages are a matter not of
right, but grace, as the jury sees fit, Ford v. McAnally, 182 N.C.
419, 109 S.E. 91 (1921), and cannot be awarded in the absence
of compensatory damages. Worthy v. Knight, 210 N.C. 498, 187
S.E. T71 (1936). Under the circumstances we will discuss only the
unenforceability of the three causes of action for compensatory
damages, the failure of which necessarily leaves the adjunct claims
for punitive damages unsupported, and will not determine whether
the action is dismissible on any of the other grounds raised by
the pleadings.

The cause of action for the children’s wrongful death cannot
be maintained because the children could not have recovered for
their injuries if they had lived, and the first requisite of a wrongful
death action in this State is that the decedent could have recovered
for his injuries if he had lived. G.S. 28A-18-2(a). The children could
not have recovered of the defendants if they had lived because
under the circumstances alleged the defendant law enforcement
agencies and officers did not owe them any legal duty of care,
the breach of which caused their injury and death; and in tort
law there can be no liability for resulting injury or damage in
the absence of a legal duty and its breach. W. Prosser, Law of
Torts Sec. 30, p. 146 (Brd ed. 1964); Mattingly v. North Carolina
Railroad Co., 253 N.C. 746, 117 S.E. 2d 844 (1961). Our law is
that in the absence of a special relationship, such as exists when
a victim is in custody or the police have promised to protect a
particular person, law enforcement agencies and personnel have
no duty to protect individuals from the criminal acts of others;
instead their duty is to preserve the peace and arrest lawbreakers
for the protection of the general public. Coleman v. Cooper, 89
N.C. App. 188, 366 S.E. 2d 2, disc. rev. denied, 322 N.C. 834, 371
S.E. 2d 275 (1988); 70 Am. Jur. 2d Shkeriffs, Police, and Constables
Sec. 94 (1987). In this instance a special relationship of the type
stated did not exist, and the only basis for any kind of special
relationship was that the children were in the car when defendants
tried to arrest and capture Klenner, and the attempt was not delayed.
Plaintiff’s argument that the children’s presence required defend-
ants to delay Klenner's arrest until the children were elsewhere
is incompatible with the duty that the law has long placed on
law enforcement personnel to make the safety of the public their
first concern; for permitting dangerous criminals to go unapprehend-
ed lest particular individuals be injured or killed would inevitably
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and necessarily endanger the public at large, a policy that the
law cannot tolerate, much less foster.

The cause of action based on 42 U.S.C. Sec. 1983 is not main-
tainable because the complaint does not allege that any right the
children had under the Constitution or laws of the United States
was violated. For pertinent to this case, 42 U.S.C. Sec. 1983 subjects
to liability in damages only those who, under color of state law,
deprive a citizen of the United States of “rights, privileges, or
immunities secured by the Constitution and laws”; it does not create
any new substantive right, Baker v. McCollan, 443 U.S. 137, 61
L.Ed. 2d 433, 99 S.Ct. 2689 (1979); and in the absence of a special
relationship between the law enforcement personnel and the vietim,
such as that heretofore discussed, Jensen v. Conrad, 747 F. 2d
185 (4th Cir. 1984), cert. denied, 470 U.S. 1052, 84 L.Ed. 2d 818,
105 S.Ct. 1754 (1985), no one has a “constitutional right to be pro-
tected by the state against being murdered by criminals or madmen.”
Bowers v. DeVito, 686 F. 2d 616, 618 (Tth Cir. 1982).

And the cause of action based on Sections 18 and 19 of Article
I of the North Carolina Constitution is not maintainable because
Section 18, the “open courts” provision, only guarantees a remedy
for legally cognizable claims, Lamb v. Wedgewood South Corp.,
308 N.C. 419, 302 S.E. 2d 868 (1983), and plaintiff’s claim is not
legally cognizable; and Section 19, the “law of the land” provision,
is synonymous with the due process clause of the Fourteenth Amend-
ment to the United States Constitution, G I Surplus Store, Inc.
v. Hunter, 257 N.C. 206, 125 S.E. 2d 764 (1962), and no right of
the children thereunder was violated.

Affirmed.

Judges WELLS and BECTON concur.
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J. D. DAWSON COMPANY, PLAINTIFF v. ROBERTSON MARKETING, INC.,
DEFENDANT

No. 8833C1738
(Filed 21 February 1989)

1. Rules of Civil Procedure § 37— sanctions available — sufficiency
of notice
While the better practice would have been to specify the
section of N.C.G.S. § 1A-1, Rule 37 under which plaintiff was
proceeding, defendant nevertheless had sufficient notice that
it might have any or all of the sanctions available under Rule
37(d) imposed against it, and the trial court therefore did not
err in striking parts of defendant’s “Answer, Crossclaim and
Counteraction, and Amendment to Crossclaim” for failure to
respond to plaintiff's discovery request.

2. Rules of Civil Procedure § 6— shortened notice period —de-
fendant present at hearing—no prejudice shown
Defendant failed to show that it was prejudiced by the
trial court’s order of a shortened notice period and by a last
minute change in the hearing location where defendant attend-
ed the hearing and participated in it, suggested no additional
testimony which would have been available to it at a later
hearing, did not show how it would have benefited from a
later hearing, and did not object at the hearing to the change
in its location. N.C.G.S. § 1A-1, Rule 6(d).

3. Rules of Civil Procedure § 60.3— Rule 60(b) motion no sub-
stitute for appeal
Defendant could not use a motion under N.C.G.S. § 1A-1,
Rule 60(b) as a substitute for appellate review.

APPEAL by defendant from Phillips, Judge. Orders entered
4 March 1988 and 11 March 1988 in Superior Court, PITT County.
Heard in the Court of Appeals 15 February 1989,

This is a civil action wherein plaintiff seeks to recover damages
arising out of a contract with defendant to install a computer system
for plaintiff. Plaintiff also seeks punitive damages and attorney’s
fees. Defendant answered and counterclaimed for specific perform-
ance of the contract. On 26 February 1988, plaintiff filed a motion
to compel discovery and a motion for sanctions pursuant to Rule
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37 of the North Carolina Rules of Civil Procedure. Plaintiff also
filed an ex parte motion, pursuant to Rule 6(d) of the North Carolina
Rules of Civil Procedure, seeking to shorten the regular notice
period required for motions. The trial court granted plaintiff’s mo-
tion for a shortened notice period and set the hearing on plaintiff’s
motions for 4 March 1988. At the 4 March 1988 hearing, the trial
court ruled for plaintiff and sanctioned defendant by striking por-
tions of defendant’s pleadings and awarding attorney’s fees to
plaintiff.

On 9 March 1988, defendant filed a motion pursuant to Rule
60(b) of the North Carolina Rules of Civil Procedure for relief
from the 4 March 1988 order. Defendant also filed a motion pur-
suant to Rule 6(d) for a shortened notice period on its pending
Rule 60(b) motion for relief. The motion pursuant to Rule 6(d) was
granted, and the hearing was set for 11 March 1988. After the
hearing, the trial court made the following conclusions:

1. That a Rule 60(b) Motion does not lie in this cause.
Rule 60(b) has no application to interlocutory orders. By its
express terms, it applies only to final judgments or orders.
The Court’s Order of March 4, 1988 is not a final Order because
all claims made in the action have not been adjudicated by
that Order. Further, the Rule cannot be used as a substitute
for an appeal. (Citations omitted.)

2. In the alternative, assuming arguendo that a Rule 60(b)
Motion does lie, the Court concludes that the Order of March
4, 1988 is proper in all respects and the Court concludes that
said Order should stand. (Citations omitted.)

On 14 March 1988, defendant appealed from both the order
entered on 4 March 1988 and the order entered on 11 March 1988.

Ward and Smith, P.A., by Kenneth R. Wooten, for plaintiff,
appellee.

Darden, Coyne, Bruce & Harris, P.A., by H. Buckmaster Coyne,
Jr., and Robert A. Bruce, for defendant, appellant.
HEDRICK, Chief Judge.

[1] Defendant first contends the *“trial court committed reversible
error as a matter of law in imposing sanctions in the form of
striking defendant’s answer, crossclaim and counteraction [sic} and
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amendment to crossclaim [sic] in response to plaintiff's motion to
compel discovery and motion for sanctions.” Essentially, defendant
argues plaintiff's motion to compel and motion for sanctions pur-
suant to Rule 37 of the North Carolina Rules of Civil Procedure
were insufficient to support the trial court’s order striking defend-
ant’s pleadings because the motions did not specifically ask for
all of the particular sanctions imposed.

Rule 37(d) states in pertinent part:

If a party or an officer, director, or managing agent of a party
or a person designated under Rule 30(b)6) or 31(a) to testify

on behalf of a party fails . . . (2) to serve answers or objections
to interrogatories submitted under Rule 33, after proper serv-
ice of the interrogatories . . . the court in which the action

is pending on motion may make such orders in regard to the
failure as are just, and among others it may take any action
authorized under paragraphs (A), (B), and {C} of subdivision
{b)(2) of this rule. In lieu of any order or in addition thereto,
the court shall require the party failing to act to pay the
reasonable expenses, including attorney’s fees, caused by the
failure, unless the court finds that the failure was substantially
justified or that other circumstances make an award of ex-
penses unjust.

Under Rule 37(b)2)C), a court may sanction a party by “strik-
ing out pleadings or parts thereof, or staying further proceedings
until the order is obeyed, or dismissing the action or proceeding
or any part thereof, or rendering a judgment by default against
the disobedient party. . ..” “The choice of sanctions under Rule
37 lies within the court’s discretion and will not be overturned
on appeal absent a showing of abuse of that diseretion.” Routh
v. Weaver, 67 N.C. App. 426, 429, 313 S.E. 2d 793, 795 (1984).

Here, plaintiff, in its motion, requested an order imposing sanc-
tions upon defendant pursuant to Rule 37. Although plaintiff did
not specify the section of Rule 37 it wished to proceed under,
it did state in the motion that plaintiff had served “Plaintiff’s First
Interrogatories and Requests for Production of Documents” on de-
fendant and that “Defendant has failed to timely respond to the
aforesaid discovery requests and has refused, and continues to
refuse, to provide responses to said requests.” Plaintiff prayed
in its motion for “full recovery of expenses, including attorneys’
fees, occasioned by Defendant’s failure to make timely discovery,
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and for such other and further relief as the Court may deem ap-
propriate.” While the better practice would be to specify the section
of the rule under which the moving party wishes to proceed, we
hold that under these circumstances defendant had sufficient notice
that it may have any or all of the sanctions available under Rule
37(d) imposed against it. We hold the trial court did not err in
striking parts of defendant’s “Answer, Crossclaim and Counterac-
tion, and Amendment to Crosselaim” pursuant to Rule 37 and fur-
ther find no evidence of abuse of discretion. Defendant gave no
legitimate reason for its failure to respond to plaintiff’s discovery
request and concedes in its brief that “these factors may not con-
stitute good cause excusing defendant’s failure to properly respond.
. . .” The trial court imposed the sanctions under Rule 37 that
it deemed appropriate. Since we can find no abuse of judicial disere-
tion, we must uphold the sanctions imposed.

[21 Defendant next contends the “trial court abused its discretion
in ordering a shortened notice period and ordering relief in the
form of striking defendant’s pleadings on plaintiff’s motion to com-
pel and motion for sanctions.” As we have previously found no
abuse of discretion as to the sanctions imposed by the trial court,
we will only address defendant’s “shortened notice period” argument.

It is defendant’s contention that it was “extremely prejudiced
[in its] ability to adequately prepare for the hearing” because it
received actual notice of the 4 March 1988 hearing on 2 March
1988, and the hearing location was changed at the last minute.

Rule 6(d) of the North Carolina Rules of Civil Procedure, in
pertinent part, provides:

A written motion, other than one which may be heard
ex parte, and notice of the hearing thereof shall be served
not later than five days before the time specified for the hear-
ing, unless a different period is fixed by these rules or by
order of the court. Such an order may for cause shown be
made on ex parte application.

Plaintiff filed an ex parte application with the trial judge which
was granted. Defendant was afforded notice by telephone as well
as written notice. The record reflects that defendant appeared
at the hearing. The trial court’s order states that “[tJhe Court,
hearing no objection to the nature and form of the hearing and
the notice thereof given to the Defendant and upon Defendant
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being present and announcing that it was ready to proceed with
the hearing, the Court proceeded to consider the matters presented.”
Defendant did in fact participate in the hearing.

It is well-settled that “a party entitled to notice of a motion
may waive such notice.” Brandon v. Brandon, 10 N.C. App. 457,
460, 179 S.E. 2d 177, 179 (1971). Defendant, like the defendant
in Brandon, has suggested no additional testimony that would have
been available to it at a later hearing and does not show how
it would have benefited from a later hearing. Assuming, arguendo,
that notice was improperly given, defendant has waived the notice
requirement by attending the hearing of the motions and par-
ticipating in it. See Story v. Story, 27 N.C. App. 349, 219 S.E.
2d 245 (1975).

Likewise, the record reflects that defendant did not object
at the hearing to the change in the hearing location. Defendant
has failed to show any possible resulting prejudice and cannot
now be heard to complain about the location of the hearing. These
assignments of error have no merit.

[3] Lastly, defendant argues the “trial court committed reversible
error in entering its March 11, 1988 order on the grounds that
defendant’s motion for relief from order of March 4, 1988 was
a proper use of N.C.R. Civ.P. 60(b) as a matter of law, and that
based on the facts of this case, the entry of such order was an
abuse of discretion.” Defendant concedes in its brief that the 4
March 1988 order is not a final order as to the portions which
strike defendant’s answer and affirmative defenses. Defendant’s
sole contention set forth by these assignments of error is that
the 4 March 1988 order striking defendant’s counterclaim in its
entirety effectively dismisses the action and therefore is a final
judgment or order as required by Rule 60(b).

Even assuming that the 4 March 1988 order was a final judg-
ment or order, defendant has failed to set forth any valid grounds
for relief in his Rule 60(b) motion. It is clear by the wording of
defendant’s motion that it is attempting to assert errors in law
in the 4 March 1988 order as a basis for relief. In substance, defend-
ant sought only to raise additional arguments in its Rule 60(b)
motion in an effort to show that the trial court acted contrary
to law in the 4 March 1988 order. It is well-settled in this jurisdie-
tion that erroneous judgments may only be corrected by appeal
“and that a motion under G.S. 1A-1, Rule 60(b) of the Rules of
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Civil Procedure cannot be used as a substitute for appellate review.”
Town of Sylva v. Gibson, 51 N.C. App. 545, 548, 277 S.E. 2d 115,
117, disc. rev. denied and appeal dismissed, 303 N.C. 319, 281 S.E.
2d 659 (1981). Furthermore, even if the Rule 60(b) motion is con-
sidered a proper motion under the circumstances, defendant has
shown no abuse of discretion. This assighment of error is meritless.

Affirmed.

Judges WELLS and LEWIS concur.

SHIRLEY W. HARRIS v. JOSEPH M. HARRIS

No. 8826DC545
(Filed 21 February 1989)

1. Divorce and Alimony § 30 — lump sum distribution — deduction
of previous $15,000 payment proper
The trial court properly determined that an earlier consent
order concerning the division of an IRS refund barred plaintiff's
suit where the order provided that plaintiff would receive $15,000
from the refund and that such amount would “be applied toward
any subsequent equitable distribution which she may receive
by agreement or court order”; the parties later entered into
a property settlement agreement whereby plaintiff received
a lump sum distributive award; defendant deducted the $15,000
before paying plaintiff the balance of the award; and plaintiff
then brought this action for the $15,000.

2. Attorneys at Law § 7T— complaint not frivolous—award of
attorney’s fees improper
Plaintiff’s complaint which raised the existence of a
justiciable issue as to her entitlement to $15,000 which she
sought from defendant was not frivolous, was filed in good
faith, and did not violate either N.C.G.S. § 6-21.5 or N.C.G.S.
§ 1A-1, Rule 11; therefore the trial court erred in awarding
attorney’s fees to defendant.

APPEAL by plaintiff from Johnston, Robert P., Judge. Judg-
ment entered 16 December 1987 in MECKLENBURG County District
Court. Heard in the Court of Appeals 11 January 1989.
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Plaintiff and defendant were married on 31 December 1962.
The parties had two children during the course of the marriage:
Sheridan Anne Harris, born 31 July 1966, and Mark St. Clair Har-
ris, born 14 July 1973. Plaintiff and defendant separated on or
about 8 February 1985. On 11 February 1986, the parties entered
into a consent order, which provided inter alia for Mark, the minor
child, to live with the plaintiff and for defendant to pay plaintiff
alimony pendente lite in the amount of $1,400 per month and child
support in the amount of $1,000 per month. Also included in the
consent order was a provision dealing with two Internal Revenue
Service (IRS} refunds totaling $43,127.83. This provision indicated
that plaintiff and defendant were in dispute over the disposition
of these funds and provided as a “temporary resolution of the
dispute” that plaintiff receive $15,000 of the total refund. The re-
mainder of the refund was given to defendant. The provision stated
that “the parties acknowledge that the $15,000 received by Plaintiff
shall be applied toward any subsequent equitable distribution which
she may receive by agreement or court order.”

Plaintiff and defendant were divoreced on 12 May 1986. On
24 December 1986 the parties entered into a property settlement
and support agreement. This agreement provided inter alia for
a distributive award of $400,000 to be paid by defendant to plaintiff.
Defendant was to pay $100,000 at the closing of the agreement
and the balance of $300,000 on or before 19 January 1987. Defendant
paid the $100,000 amount at closing but only paid $285,000 to plain-
tiff on or before 19 January 1987.

On 15 July 1987, plaintiff filed a complaint seeking $15,000
she claimed was due her under the distributive award provision
of the settlement agreement. Defendant answered, alléging that
he was entitled to a credit of $15,000 as a result of the division
of the IRS refund in the 11 February 1986 court order and therefore
was not obligated to make a further payment to plaintiff. Defendant
also alleged that the complaint filed by plaintiff was without merit,
was filed for the purpose of harassment and was in violation of
Rule 11 of the North Carolina Rules of Civil Procedure and N.C.
Gen. Stat. § 6-21.5. Defendant contended that as a result plaintiff
and her attorney, either individually or jointly, should be sanctioned
and required to pay all reasonable expenses, costs, and all counsel
fees for defendant’s attorney.

The matter came on for hearing on 10 December 1987 on
a motion by defendant for summary judgment. By judgment entered
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16 December 1987 the trial court granted defendant’s motion and
deferred defendant’s request for an award of counsel fees. On 17
December 1987, the trial court entered an order in which it found
that there was no ambiguity with respect to the provisions of
the 11 February 1986 consent order; that there was a complete
absence of a justiciable issue, and that the complaint was not well-
grounded in fact and not warranted by existing law or good faith
argument. The trial court also found that the complaint appeared
to be filed for the purposes of harassment and needless increase
in the cost of litigation, was frivolous and improper, and was in
violation of G.S. § 6-21.5 and Rule 11. Plaintiff was ordered by
the trial court to pay $6,000 in attorney’s fees to defendant’s
attorneys.

Plaintiff appealed from the judgment of 16 December 1987
and the order of 17 December 1987.

Hamel, Helms, Cannon and Hamel, P.A., by Thomas R. Can-
non, for plaintiff-appellant.

James, McElroy & Diehl, P.A., by William K. Diehl, Jr., and
Barbara Hellenschmidt, for defendant-appellee.

WELLS, Judge.

Plaintiff assigns error to the trial court’s grant of summary
judgment in favor of defendant. Plaintiff argues that there were
“genuine issues of material fact . . . regarding the interpretation
of the Property Settlement and Support Agreement,” making a
grant of summary judgment to defendant improper.

Plaintiff also argues that summary judgment based on a defense
of accord and satisfaction is improper because plaintiff’s actions
indicate she did not accept defendant’s $285,000 payment as full
payment of the debt and that therefore accord and satisfaction
cannot be used as a defense. Summary judgment is appropriate
where the pleadings, affidavits and other evidentiary materials
before the court disclose that there is no genuine issue of material
fact and that a party is entitled to judgment as a matter of law.
N.C. Gen. Stat. § 1A-1, Rule 56 of the North Carolina Rules of
Civil Procedure (1983); Lowe v. Bradford, 305 N.C. 366, 289 S.E.
2d 363 (1982). “A defending party is entitled to summary judgment
if he can show that the claimant cannot prove the existence of
an essential element of his claim or cannot surmount an affirmative



70 IN THE COURT OF APPEALS

HARRIS v. HARRIS
[93 N.C. App. 67 (1989)]

defense which would bar the claim.” Little v. National Service
Industries, Inc., 79 N.C. App. 688, 340 S.E. 2d 510 (1986). When
a moving party establishes that there is no genuine issue as to
any material fact and that he is entitled to judgment as a matter
of law, “. . . the burden is then on the opposing party to show
that a genuine issue of material fact exists.” White v. Hunsinger,
88 N.C. App. 382, 363 S.E. 2d 203 (1988). “If the opponent fails
to forecast such evidence, then the trial court’s entry of summary
judgment is proper.” Id. at 383, 363 S.E. 2d at 204.

[11 Defendant asserts in his answer and affidavit that the provi-
sions of the consent order of 11 February 1986 concerning the
division of the IRS refund bars plaintiff's suit. The consent order
and the 24 December 1986 settlement agreement, when construed
together, are unambiguous and give effect to the consent order
thereby showing conclusively that defendant was entitled to the
$15,000 credit. Defendant’s forecast of evidence shows that the
plaintiff cannot prove the existence of an essential element of her
case; namely, that she is entitled to the $15,000 at issue. The burden
then shifts to the plaintiff to show that a genuine issue of material
fact exists. Plaintiff has failed to do this. The trial court’s entry
of summary judgment in favor of defendant was proper. There
is no error.

As a result of our decision above, it is unnecessary to reach
defendant’s argument concerning accord and satisfaction.

[2] Plaintiff’s remaining assignments of error deal with the order
of 17 December 1987, awarding attorney’s fees to defendant’s at-
torneys pursuant to N.C. Gen. Stat. § 6-21.5 and N.C. Gen. Stat.
§ 1A-1, Rule 11 of the North Carolina Rules of Civil Procedure.
Plaintiff argues that the evidence in the record does not support
the trial court’s findings of fact, that these findings do not support
the conclusions of law, 7.e., that plaintiff’'s complaint violated Rule
11 and G.S. § 6-21.5, or the award of attorney’s fees. Plaintiff con-
tends the trial court erred in its award of attorney’s fees because
her claim was not frivolous, was filed in good faith and raised
a justiciable issue; therefore, it did not violate G.S. § 6-21.5 and
Rule 11. We agree.

G.S. § 6-21.5 states in part:

In any civil action or special proceeding the court, upon
motion of the prevailing party, may award a reasonable at-
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torney’s fee to the prevailing party if the court finds that
there was a complete absence of a justiciable issue of either
law or fact raised by the losing party in any pleading.

Rule 11 deals with the signing and verification of pleadings
and states in part:

. . . The signature of an attorney or party constitutes
a certificate by him that he has read the pleading, motion,
or other paper; that to the best of his knowledge, information,
and belief formed after reasonable inquiry it is well grounded
in fact and is warranted by existing law . . . and that it is
not interposed for any improper purpose, such as to harass
or to cause unnecessary delay or needless increase in cost
of litigation. . . . If a pleading, motion, or other paper is signed
in violation of this rule, the court, upon motion . . . shall im-
pose upon the person who signed it, . . . an appropriate sane-
tion, which may include an order to pay to the other party
. . . the amount of the reasonable expenses incurred because
of the filing of the pleading, motion, or other paper, including
a reasonable attorney’s fee.

G.S. § 1A-1, Rule 11 of the North Carolina Rules of Civil Procedure
(1988).

In construing G.S. § 6-21.5 this Court has stated, “The only
basis for the award of attorney’'s fees under Section 6-21.5 is the
complete absence of a justiciable issue.” Bryant v. Short, 84 N.C.
App. 285, 352 S.E. 2d 245, disc. rev. denied, 319 N.C. 458, 356
S.E. 2d 2 (1987). “ ‘Complete absence of a justiciable issue’ suggests
that it must conclusively appear that such issues are absent even
giving the losing party’s pleadings the indulgent treatment which
they receive on motions for summary judgment or to dismiss.”
Sprouse v. North River Ins. Co., 81 N.C. App. 311, 344 S.E. 2d
555, disc. rev. demied, 318 N.C. 284, 348 S.E. 2d 344 (1986).

In the present case it is clear that plaintiff's complaint con-
tained allegations which raised the existence of a justiciable issue
as to her entitlement to the $15,000 she sought from defendant.
Therefore, plaintiff’'s complaint was not frivolous, was filed in good
faith, and did not violate either G.S. § 6-21.5 or Rule 11.

The entry of summary judgment in favor of defendant by
the trial court is affirmed. The order of 17 December 1987 awarding
attorney’s fees to defendant is vacated.
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Affirmed in part and vacated in part.

Judges BECTON and JOHNSON concur.

KAREN RENEE GASSER v. ERIK JAMES SPERRY

No. 8828DCbH13
(Filed 21 February 1989)

Divorce and Alimony § 26.1— child custody—full faith and

credit given to Florida order—order overturned on appeal

Plaintiff's appeal from the trial court’s order giving full

faith and credit to a Florida child custody modification order

is dismissed where plaintiff appealed the modification order

in Florida, and the Florida appellate court determined that

the Florida trial court had no jurisdiction over the children
and vacated the order.

Judge EAGLES concurs in the result.

APPEAL by plaintiff from Roda (Peter C.J, Judge. Judgment
entered 5 January 1988 in District Court, BUNCOMBE County. Heard
in the Court of Appeals 27 October 1988.

Scott E. Jarvis for plaintiff-appellant.
John E. Shackelford for defendant-appellee.

GREENE, Judge.

This appeal arises from plaintiff’s attempt to enforce a Florida
order granting her custody of three minor children born during
her marriage to defendant. Upon the parties’ Florida divorce in
November 1984, a Florida court granted plaintiff custody of all
four children born during the marriage. However, it appears the
Florida court modified the original custody order in March 1987
to transfer custody of the daughter Erin Rebekah Sperry to defend-
ant while leaving custody of the three other children with plaintiff.
After this order (the “First Modification Order”) was entered, plain-
tiff and the three remaining minor children moved to North Carolina.
However, in June 1987, the Florida court entered another order
{the “Second Modification Order”) which transferred custody of
the remaining three minor children to defendant.
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In September 1987, plaintiff filed suit in North Carolina to
enforce her right to custody of the minor children. Plaintiff alleged
the Florida court did not have jurisdiction to enter the Second
Modification Order. Conversely, defendant asserted the Second
Modification Order was a valid judgment entitled to full faith and
credit in the courts of North Carolina and requested the North
Carolina court order plaintiff to deliver the remaining minor children
in accord with the Second Modification Order. Pending plaintiff’s
Florida appeal of the Second Modification Order, the North Carolina
trial court determined the Second Modification Order was entitled
to full faith and credit and ordered custody of the minor children
transferred to defendant.

However, the North Carolina trial eourt’s order stated that,
“this Order [is] being entered subject to being modified if the Florida
Court shall hereafter sustain the appeal of [plaintiff], and if said
Order is sustained, the courts of North Carolina and Florida shall
have further proceedings to determine jurisdiction.” After the North
Carolina court’s order was appealed to this court and the case
argued, the Florida District Court of Appeals held, among other
things, that the Florida trial court had no jurisdiction to enter
the Second Modification Order and vacated that order. The Florida
Supreme Court has declined to review that decision of the Florida
Distriet Court of Appeals. As the North Carolina trial court’s order
was entered subject to the Florida determination which has now
occurred, we dismiss this appeal and remand the case for further
proceedings.

If either party on remand desires our own courts to enforce
or modify any remaining Florida orders concerning custody of these
children, such efforts shall be governed by the federal Parental
Kidnapping Prevention Aect of 1980 (“PKPA”) and our own

1. 28 U.S.C.A. 1738A:
Full faith and credit given to child custody determinations

{a) The appropriate authorities of every State shall enforce according
to its terms, and shall not modify except as provided in subsection (f} of
this section, any child custody determination made consistently with the
provisions of this section by a court of another State.

(b) As used in this section, the term—
(1) “child” means a person under the age of eighteen;

(2) “contestant” means a person, including a parent, who claims
a right to custody or visitation of a child;
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Uniform Child Custody Jurisdiction Act (“UCCJA"). 28 U.S.C.A.
Sec. 1738A {(West Supp. 1988); N.C.G.S. Sec. 50A (1984). The PKPA
establishes national policy in the area of custody jurisdiction. To

(3} “custody determination” means a judgment, decree, or other
order of a court providing for the custody or visitation of a child,
and includes permanent and temporary orders, and initial orders
and modifications;

(4) “home State” means the State in which, immediately preceding
the time involved, the child lived with his parents, a parent, or
a person acting as parent, for at least six consecutive months, and
in the case of a child less than six months old, the State in which
the child lived from birth with any of such persons. Periods of tem-
porary absence of any of such persons are counted as part of the
six-month or other period;

(5) “modification” and “modify” refer to a custody determination
which modifies, replaces, supersedes, or otherwise is made subse-
quent to, a prior custody determination concerning the same child,
whether made by the same court or net;

(6) “person acting as a parent” means a person, other than a
parent, who has physical custody of a child and who has either been
awarded custody by a court or claims a right to custody;

(7) “physical custody” means actual possession and control of
a child; and

(8) “State” means a State of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, or a territory or
possession of the United States.

{e) A child custody determination made by a court of a State is consistent
with the provisions of this section only if—

(1) such court has jurisdiction under the law of such State; and
(2) one of the following conditions is met:

(A) such State (i) is the home State of the child on the date
of the commencement of the proceeding, or (ii} had been the child’s
home State within six months before the date of the commencement
of the proceeding and the child is absent from such State because
of his removal or retention by a contestant or for other reasons,
and a contestant continues to live in such State;

(B)i) it appears that no other State would have jurisdietion under
subparagraph (A), and (ii} it is in the best interest of the child that
a court of such State assume jurisdiction because (I} the child and
his parents, or the child and at least one contestant, have a significant
connection with such State other than mere physical presence in
such State, and (II) there is available in such State substantial evidence
concerning the child’s present or future care, protection, training,
and personal relationships;
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the extent any state custody statutes conflict with its provisions,
the PKPA controls. See Thompson v. Thompson, 484 US. ---,
108 S.Ct. 513, 517, 98 L.Ed. 2d 512, 521 (1988) (PKPA imposes
uniform national standards for allocating and enforcing custody
determinations).

Appeal dismissed.
Judge BECTON concurs.

Judge EAGLES concurs in the result.

(C) the child is physically present in such State and (i) the child
has been abandoned, or (ii) it is necessary in an emergency to protect
the child because he has been subjected to or threatened with mistreat-
ment or abuse;

(D)) it appears that no other State would have jurisdiction under
subparagraph (A), (B), (C), or (E), or another State has declined to
exercise jurisdiction on the ground that the State whose jurisdiction
is in issue is the more appropriate forum to determine the custody
of the child, and (i) it is in the best interest of the child that such
court assume jurisdiction; or

(E) the court has continuing jurisdietion pursuant to subsection
(d) of this section.

(d) The jurisdiction of a court of a State which has made a child custody
determination consistently with the provisions of this section continues as
long as the requirement of subsection (c)1) of this section continues to be
met and such State remains the residence of the child or of any contestant.

{e) Before a child custody determination is made, reasonable notice and
opportunity to be heard shall be given to the contestants, any parent whose
parental rights have not been previously terminated and any person who
has physical custody of a child.

{f) A court of a State may modify a determination of the custody of
the same child made by a court of another State, if—

(1) it has jurisdiction to make such a child eustody determination;
and

(2) the court of the other State no longer has jurisdiction, or
it has declined to exercise such jurisdiction to modify such
determination.

(g) A court of a State shall not exercise jurisdiction in any proceeding
for a custody determination commenced during the pendency of a proceeding
in a court of another State where such court of that other State is exercising
jurisdiction consistently with the provisions of this section to make a custody
determination.
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CECIL F. JARMAN v. VELMA 1. WASHINGTON anp ADDIE WASHINGTON
KITTLE

No. 884SC610
(Filed 21 February 1989)

1. Rules of Civil Procedure § 41— involuntary dismissal — statute
of limitations not extended
The trial court’s dismissal of plaintiff's action under N.C.G.S.
§ 1A-1, Rule 41(b) which did not specify additional time within
which a second action could be commenced did not extend
the applicable statute of limitations; however, because defend-
ants did not plead or otherwise raise the defense of the statute
of limitations in the court below or raise it on appeal, the
defense is waived.

2. Rules of Civil Procedure § 41.1— first dismissal involun-
tary —second dismissal voluntary —second dismissal no adjudica-
tion on merits

Where plaintiff’s first action was dismissed by court order
for failure to comply with the Rules of Civil Procedure, such
dismissal was authorized by Rule 41(b) and was involuntary;
therefore, plaintiff’s second dismissal, which was made pur-
suant to Rule 41(a) and was voluntary, did not operate as an
adjudication on the merits, since the provision of that rule
that a notice of dismissal operates as an adjudication on the
merits “when filed by a plaintiff who has once dismissed” an
action based upon the same claim means that a plaintiff may
not bring an action which twice has been dismissed voluntarily.

APPEAL by plaintiff from Tillery (Bradford), Judge. Order en-
tered 15 February 1988 in Superior Court, ONSLOW County. Heard
in the Court of Appeals 11 January 1989.

Plaintiff instituted this personal injury action by filing a com-
plaint on 27 November 1985. The complaint alleged that, on 1
December 1982, plaintiff was struck by an automobile owned by
defendant Kittle and being driven by defendant Washington. At
the 6 October 1986 civil session of Onslow County Superior Court,
the trial judge ordered plaintiff's action dismissed without preju-
dice for plaintiff’s counsel’s failure to file a pre-trial order in accord-
ance with the Rules of Civil Procedure. (This order was signed
30 October 1986 and filed 4 November 1986.)
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Plaintiff reinstituted the action by filing a second complaint
on 7 October 1986. On 1 September 1987, plaintiff voluntarily dis-
missed the second action by filing a notice of dismissal. Plaintiff
then filed a third complaint on 3 September 1987. Defendants failed
to answer the third complaint, and judgment of default was entered
against defendants on 20 October 1987. The trial court entered
an order setting aside the entry of default on 19 January 1988.

Defendants moved to dismiss the third action on the grounds
that, pursuant to Rule 41 of the N.C. Rules of Civil Procedure,
plaintiff’s dismissal of the second action operated as an adjudication
on the merits. The trial court granted defendants’ motion in an
order entered 15 February 1988. From the order dismissing his
complaint, plaintiff appeals.

Popkin and Associates, by Samuel S. Popkin, for plaintiff-
appellant.

Hamilton, Bailey, Way & Brothers, by Harvey Hamilton, Jr.
and Catherine E. Brothers, for defendant-appellees.

PARKER, Judge.

The sole issue presented by this appeal is whether the trial
court erred in dismissing plaintiff’s action under Rule 41. For the
reasons stated below, we hold that the action was not properly
dismissed, and we reverse the trial court’s order of 15 February 1988.

Plaintiff’s first action was dismissed by court order for failure
to comply with the Rules of Civil Procedure. Dismissal on these
grounds is authorized by Rule 41(b} of the N.C. Rules of Civil
Procedure. Rule 41(b) provides in pertinent part:

Unless the court in its order for dismissal otherwise specifies,
a dismissal under this section and any dismissal not provided
for in this rule . . . operates as an adjudircation on the merits.
If the court specifies that the dismissal of an action commenced
within the time preseribed therefor, or any claim therein, is
without prejudice, it may also specify in its order that a new
action based on the same claim may be commenced within
one year or less after such dismissal.

In this case, the trial court specified in the first order of dismissal
that the dismissal was without prejudice. Thus, plaintiff was not
precluded from prosecuting the second action. We must determine
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whether plaintiff’'s subsequent dismissal of the second action operated
as an adjudication on the merits so as to preclude plaintiff from
prosecuting the third action.

[1] Before addressing the dispositive issue of this appeal, we note
that the first dismissal order did not specify additional time within
which a second action could be commenced. In the absence of such
a specification, a dismissal under Rule 41(b) does not extend any
applicable statute of limitation. See Evans v. Chipps, 56 N.C. App.
232, 236, 287 S.E. 2d 426, 428-29 (1982). Defendants, however, did
not plead or otherwise raise the defense of the statute of limitations
in the court below, nor do they argue the issue on appeal. Defend-
ants’ failure to assert the defense in the trial court precludes review
of the issue on appeal. See Baer v. Davis, 4T N.C. App. 581, 267
S.E. 2d 581, disc. rev. denied, 301 N.C. 85, 273 S.E. 2d 296 (1980).
Therefore, our decision here is limited solely to the operation of
Rule 41 without regard to whether plaintiff’'s action is barred by
any statute of limitation. '

[2] Plaintiff voluntarily dismissed the second action by filing a
notice of dismissal without prejudice pursuant to Rule 41(a). The
relevant portion of Rule 41(a) provides:

Unless otherwise stated in the notice of dismissal or stipula-
tion, the dismissal is without prejudice, except that a notice
of dismissal operates as an adjudication upon the merits when
filed by a plaintiff who has once dismissed in any court of
this or any other state or of the United States, an action
based on or including the same claim. . . .

Defendants contend that the trial court correctly ruled that, under
the above provision, plaintiff's second dismissal operated as an
adjudication on the merits. We disagree.

It is not disputed that all three of plaintiff's actions are based
on the same claim. The dismissal of the first action, however, was
not a voluntary dismissal under Rule 41(a) but an involuntary
dismissal pursuant to Rule 41(b). Rule 41(a) provides that a notice
of dismissal operates as an adjudication on the merits “when filed
by a plaintiff who has once dismissed” an action based upon the
same claim. The clear meaning of this provision is that a plaintiff
may not bring an action which twice has been dismissed voluntarily.
Because the dismissal of plaintiff’s first action was involuntary,
the provision does not apply in this case.
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We are not unmindful of defendants’ arguments based on the
policy behind the “second dismissal” rule, which is to prevent a
plaintiff’s abuse of the right to voluntarily dismiss and reinstitute
an action. See Comment to Rule 41, N.C. Rules App. Proc.; Poloron
Prods., Inc. v. Lybrand Ross Bros. & Montgomery, 534 F. 2d 1012,
1017 (2d Cir. 1976) (construing Federal Rule 41(a)). Policy must
yield, however, to the clear terms of Rule 41(a). In a somewhat
analogous case, this Court held that the “second dismissal” rule
did not apply where the second voluntary dismissal was accom-
plished by court order because Rule 41(a) provides that only a
second dismissal by notice shall operate as an adjudication on the
merits. Parrish v. Uzzell, 41 N.C. App. 479, 255 S.E. 2d 219 (1979).
In addition, the policy behind the “second dismissal” rule is not
as compelling where the first dismissal was not a unilateral act
on the part of the plaintiff. Poloron Prods., Inc. v. Lybrand Ross
Bros. & Montgomery, 534 F. 2d at 1017-18 (rule not applicable
where first dismissal was by stipulation of the parties). Finally,
we note that courts in other jurisdictions with rules similar to
North Carolina Rule 4i(a) have refused to apply the “second
dismissal” rule where the first dismissal was involuntary. Hughes
Supply, Inc. v. Friendly City Elec. Fixture Co., 338 F. 2d 329
(5th Cir. 1964); Keesling v. State, 295 Md. 722, 4568 A. 2d 435
(1983); Norris v. Johnson, 599 S.W. 2d 90 (Mo. Ct. App. 1980).

Accordingly, the trial court’s order dismissing plaintiff’s third
action is reversed and the case is remanded for further proceedings.

Reversed and remanded.

Judges EAGLES and LEWIS concur.

STATE OF NORTH CAROLINA v. MICHAEL GARRETT

No. 8823S5C658
(Filed 21 February 1989)

1. Homicide § 30.2— shooting of brother — sufficiency of evidence
of voluntary manslaughter

Evidence was sufficient to go to the jury and to support

a verdiet of voluntary manslaughter where it tended to show
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that defendant and his brother argued; defendant had a gun;
another brother heard a shot go off; minutes later defendant
was observed shutting his car trunk and driving away; seven
months later the brother’s body was found over a cliff about
five miles from the place where the argument occurred; defend-
ant confessed to another brother that he shot the vietim; and
defendant’s sister and mother testified that defendant stated
that he didn’'t mean to shoot his brother.

2. Homicide § 28.8— failure to instruct on accident—error

The trial court erred in failing to instruct the jury on
the defense of accident where the State offered no eyewitness
to the shooting and killing of defendant’s brother; evidence
against defendant was largely circumstantial; the only evidence
as to exactly how the shooting occurred came from defendant
himself through the testimony of his sister and mother; and
both of them as witnesses for the State testified that defendant
stated that the shooting was accidental.

APPEAL by defendant from Mills, Judge. Judgment entered
16 October 1987 in Superior Court, ASHE County. Heard in the
Court of Appeals 13 February 1989.

This is a eriminal action wherein defendant was charged in
a proper bill of indictment with the murder of Danny K. Garrett,
his brother, in violation of G.S. 14-17. Evidence presented at trial
tends to show the following:

On 18 October 1985, defendant and his brothers, Junior and
Danny, had been drinking when they began to argue about beer
cans. The argument began because the brothers often sold the
used cans for recycling. Valarie, the sister of defendant, called
the sheriff because of the argument. Deputies arrived, but they
soon left because the disturbance had died down.

Junior then went to bed, but the dispute again broke out
between defendant and Danny in Junior's bedroom. After the
brothers’ mother chased defendant and Danny out of the house,
Junior got out of bed and went back outside where his brothers
were arguing. Meanwhile, defendant had gone to his trailer to
get his car keys, and a witness heard him say, “let me get my
gun. I'll show that ‘nigger.””

When Junior reached his brothers, they were still arguing.
As he walked between them, Junior saw defendant pointing a gun
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toward the ground. He then heard a shot go off and felt gravel
hit his hand. Junior decided he should leave, and after getting
about one hundred yards away, he heard another shot. No one
witnessed the second shot, but minutes later defendant was seen
hastily shutting his car trunk and driving away. Junior later told
police he had seen defendant putting Danny into defendant’s car
trunk, but Junior denied this at trial. Junior and another witness
told police they had seen defendant washing out his car trunk
the next day, but both denied this at trial.

The vietim, Danny Garrett, was never seen alive again. About
seven months later, Danny’s body was found over a cliff about
five miles from the place where the argument occurred.

The record discloses that some time after defendant’s argu-
ment with Danny, defendant was riding in a car with his brother
Eric. He made Eric pull over to the side of the road in front
of a church, and according to Erie, “he was drunk and he kept
muttering out and then he said he shot Danny Kay.”

Defendant’s sister testified as a witness for the State that
defendant “just said that he didn’t mean to shoot his brother.”
Defendant’s mother also testified as a witness for the State that
defendant “just said that it was an acecident. . . .”

The court submitted to the jury the possible verdicts of guilty
of second degree murder, guilty of voluntary manslaughter, and
not guilty. The jury found defendant guilty of wvoluntary
manslaughter, and he was sentenced to 15 years in prison. Defend-
ant appealed.

Attorney General Lacy H. Thornburg, by Associate Attorney
General Harold M. White, Jr., for the State.

John P. Siskind and John Johnston for defendant, appellant.

HEDRICK, Chief Judge.

[1] Defendant first contends the trial court erred in not allowing
his motions to dismiss at the close of the State’s evidence and
at the close of all evidence “because there was insufficient evidence
to go to the jury to prove the crimes as charged.” Although the
evidence is largely circumstantial, it is clearly sufficient to require
submission of the case to the jury and to support a verdict of
voluntary manslaughter. This assignment of error is meritless.
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[21 Defendant next contends the trial court erred in denying his
motions to instruct the jury “on accident because the evidence
presented such instructions.” This assignment of error has merit.

The trial court has a duty to instruct the jury on all substantial
features of the case arising on the evidence. State v. Dooley, 285
N.C. 158, 203 S.E. 2d 815 (1974). All defenses arising from the
evidence presented during trial, including the defense of accident,
are substantial features of a case and therefore warrant instruc-
tions. State v. Loftin, 322 N.C. 375, 362 S.E. 2d 613 (1988).

The death of a human being as a result of accident attaches
no criminal responsibility to the act of the slayer. State v. Faust,
254 N.C. 101, 118 S.E. 2d 769 (1961). Where the killing was uninten-
tional and the perpetrator acted without wrongful purpose in the
course of a lawful enterprise and without criminal negligence, a
homicide will be excused as an accident. Id.

In the present case, the State offered no eyewitness to the
shooting and killing of defendant’s brother. As stated before, the
evidence against defendant is largely circumstantial. The only
evidence as to exactly how the shooting occurred came from defend-
ant himself through the testimony of his sister and mother. Both
his sister and mother as witnesses for the State testified that
defendant stated that the shooting was accidental. These statements
were elicited by the State apparently in an effort to show defendant
actually shot his brother, but the State seems to have gotten more
than it bargained for. While the testimony of defendant’s sister
and mother as to what defendant told them was surely sufficient
to raise an inference that defendant shot his brother, it also gives
rise to an inference from which the jury could find defendant ac-
cidentally shot and Kkilled his brother. Therefore we hold that the
trial judge erred in not instructing the jury on the defense of accident.

We do not discuss the remaining assignments of error since
they are not likely to reoccur at the next trial.

For the reasons stated, defendant is entitled to a new trial.
New trial.

Judges WELLS and LEWIS concur.
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STATE OF NORTH CAROLINA v. RANDY EARL ROBERSON

No. 8828C629
(Filed 21 February 1989)

Criminal Law § 34.7; Rape and Allied Offenses § 19— taking in-
decent liberties with minor—evidence of prior offenses—
admissibility

In a prosecution of defendant for first degree burglary
and taking indecent liberties with a minor where the evidence
tended to show that defendant entered the home of the victim
at night while she was sleeping, placed his hand under her
skirt, rubbed her vaginal area, and left when she awoke, the
trial court did not err in admitting testimony that defendant
had touched another young girl in a similar manner five years
before and had touched his own daughter in a similar manner
during the year prior to trial. N.C.G.S. § 8C-1, Rules 403 and
404(b).

APPEAL by defendant from Griffin (William C., Jr.), Judge.
Judgment entered 26 February 1988 in Superior Court, MARTIN
County. Heard in the Court of Appeals 24 January 1989.

Defendant was found guilty by a jury of first degree burglary
and of taking indecent liberties with a minor. He was sentenced
to consecutive prison terms of twenty-five years and ten years.
Defendant appeals.

Attorney General Lacy H. Thornburg, by Special Deputy At-
torney General James C. Gulick, for the State.

Appellate Defender Malcolm Ray Hunter, Jr., by Assistant
Appellate Defender Teresa A. McHugh, for defendant-appellant.

LEWIS, Judge.

Defendant assigns error to the admission of testimony of two
witnesses that they were touched by defendant in ways similar
to the victim in this case. He also assigns error to the admission
of testimony tending to corroborate the testimony of these witnesses.
We have reviewed the challenged testimony and find no error
in the trial court admitting the evidence.

The 12-year-old female victim testified for the State that on
9 September 1987 after 11 p.m. she was asleep on the couch in
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her living room and was awakened by defendant standing beside
her with his hand underneath her skirt, rubbing her vaginal area.
When she woke up, defendant removed his hand, put his finger
to his lips and said “shh,” and went out the door. Defendant testified
in his own behalf and admitted knocking on the front door of the
vietim’s house because he wanted to use the telephone. Defendant
denied entering the house or touching the victim. At that time,
defendant was 28 years of age.

The State presented the testimony of Melissa Brinson that
in December 1982 when she was 11 years old she was at defendant’s
house playing with his wife’s daughter, Susie. Melissa entered a
screened-in porch and defendant started tickling her and then
“grabbed between [her] legs.” William Thomas came onto the porch
and told defendant to leave her alone. A few days later, Melissa
spent the night with Susie. While she was asleep, defendant got
on the bed, held Melissa’s arms and tried to kiss her. At trial,
William Thomas testified to the events on the porch and Melissa’s
mother testified that Melissa told her of both incidents a few months
later.

Defendant’s daughter, Crystal Roberson, also testified for the
State. Her testimony indicated that defendant touched her vaginal
area when she was six years old. She turned seven in the two
weeks before the trial. A deputy sheriff testified that Crystal told
him that defendant had put his hand between her legs and kissed
her with his tongue in her mouth.

Defendant objected to the testimony of Melissa Brinson. He
did not object to the testimony of William Thomas, Melissa’s mother,
Crystal Roberson or the deputy sheriff. App. R. 10(b) requires
that an exception be preserved at trial by objection. However,
we choose to address defendant’s contentions in exercise of our
discretion as the same issues are raised by Melissa Brinson's
testimony. App. R. 2. Defendant assigns error to all the testimony
contending the court erroneously allowed the State to introduce
evidence of alleged prior acts of misconduct.

Defendant contends the challenged testimony is inadmissible
under both G.S. 8C-1, Rule 404(b) and G.S. 8C-1, Rule 403. G.S.
8C-1, Rule 404(b) provides that evidence of other wrongs or acts
is not admissible to prove a person’s character but may be admissi-
ble to prove “motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake, entrapment or acci-
dent.” Rule 403 allows the trial court to exclude relevant evidence
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“if its probative value is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or misleading the jury.”
Defendant contends the evidence of prior acts was inadmissible
under Rule 404(b) because the prior acts were both remote in time
and dissimilar to the act charged in the indictment. Defendant
further contends that even if this court finds the evidence admissi-
ble under Rule 404(b) it should have been excluded under the bal-
ancing test of Rule 403 as it caused confusion and was prejudicial.

Our Supreme Court has held “that evidence of prior sex acts
may have some relevance to the question of defendant’s guilt of
the crime charged if it tends to show a relevant state of mind
such as intent, motive, plan, or opportunity.” State v. Boyd, 321
N.C. 574, 577, 364 S.E. 2d 118, 119 (1988). However, “the ultimate
test for determining whether such evidence is admissible is whether
the incidents are sufficiently similar and not so remote in time
as to be more probative than prejudicial under the balancing test
of . . . Rule 403.” Id. at 577, 364 S.E. 2d at 119. The period of
time between the prior sexual acts and the acts charged is an
important part of the balancing process. State v. Shane, 304 N.C.
643, 285 S.E. 2d 813 (1982). “[T]he passage of time between the
commission of the . . . acts slowly erodes the commonality between
them.” State v. Jones, 322 N.C. 585, 590, 369 S.E. 2d 822, 824 (1988).

In this case, the lapse of nearly five years between the events
involving Melissa and those involving the vietim does not diminish
the similarities between the acts. Melissa testified that defendant
“grabbed between [her] legs” and the victim testified that defend-
ant rubbed her vaginal area. Both Melissa and the victim, young
girls at the time of the incidents, knew defendant before the in-
cidents. The intervening years do not dilute the similarities especially
when considered in light of Crystal’s testimony that defendant
had touched her in the same way during the year before the trial.
“This Court has been quite ‘liberal in admitting evidence of similar
sex crimes’ under the common plan or scheme exception.” State
v. Gordon, 316 N.C. 497, 504, 342 S.E. 2d 509, 513 (1986). Therefore,
we hold that the testimony of Melissa and Crystal and the cor-
roborating evidence was admissible under Rule 404(b) and Rule 403.

Even if the trial court had erred in admitting the challenged
testimony, defendant was not prejudiced by its admission. The
evidence showed that defendant was in the area and his footprints
were found in the yard. Moreover, the evidence showed the victim
initially identified defendant by name as the intruder before law
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enforcement officers apprehended him or asked the victim to iden-
tify him. At trial, the victim testified without hesitation that de-
fendant committed the acts charged. The jury had before it strong
and sufficient evidence to find defendant guilty of the crimes charged
even without the evidence of prior acts.

No error.

Judges EAGLES and PARKER concur.

IN THE MATTER OF THE FORECLOSURE OF A DEED OF TRUST EXECUTED
BY J. B. BROOKS AND WIFE, GEARENE B. Brooxs, DEED or TRUST Book 321,
AT PAGE 948

No. 88293C533
(Filed 21 February 1989)

Judgments § 2.1— order signed out of term and out of county
—order void
The trial judge had no jurisdiction to sign an order entered
once her term and the period of consent between the parties
to allow her to sign the order out of term had expired.

APPEAL by petitioner from Hyatt (J. Marlene), Judge, and
Owens (Hollis M., Jr.), Judge. Order entered 5 November 1987
by Hyatt and Order entered 28 March 1988 by Owens in Superior
Court, MCDOWELL County. Heard in the Court of Appeals 7
December 1988.

This is an action to determine if a non-resident Superior Court
judge had jurisdiction to sign an order entered once her term
and the period of consent between the parties to allow her to
sign the order out of term had expired.

This case began as a foreclosure action on a deed of trust
pursuant to G.S. 45-21.16. The action was duly instituted 26 June
1986 by a Notice for Hearing filed before the Clerk of Superior
Court in McDowell County. The Clerk had the proper jurisdiction
and the hearing was held 30 July 1986. After the hearing, the
Clerk entered an order refusing to allow the foreclosure to take
place. Petitioner appealed to Superior Court in McDowell County.
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The case was heard in the 29th District during the 7 September
1986 term of Superior Court, the Honorable J. Marlene Hyatt of
the 30th Distriet presiding. Judge Hyatt entered an order denying
foreclosure. The petitioner appealed to this Court. In an unpub-
lished opinion (File No. 8629SC1102) this Court stated, “[W]e re-
mand the case to the trial court to make appropriate findings of
fact on the evidence which was presented to it.”

On remand, the Chief District Court Judge used his authority
pursuant to G.S. TA-146 to reassign the case to Judge Hyatt when
she returned to the 29th District. Judge Hyatt was assigned to
hold court in MeDowell County for the week of 7 September 1987.
The case was reheard on 11 September 1987, the last day of Judge
Hyatt's term in that county. According to a letter in the record
from the petitioner’s counsel to Judge Hyatt dated 23 September
1987, although the judge’s term ended that day, the parties con-
sented to allow the judge to enter a judgment out of term within
ten days. The judgment was to be prepared by respondent’s attorney.

Judge Hyatt did not sign the Order until 5 November 1987,
and the Order was not filed until 19 November 1987. There is
no evidence in the record revealing when the Order was submitted
to the judge.

Petitioner filed a motion pursuant to G.S. 1A-1, Rules 60, 59
and 52(b) and requested the Order signed by Judge Hyatt be voided
because it was signed out of term and out of county, and he re-
quested a new trial. In the alternative, petitioner requested the
Order be amended as he suggested in Exhibit B which would allow
the foreclosure. Petitioner’s motion was denied and petitioner appeals.

Jones and Davis Attorneys, by J. Thomas Davis, for appellant-
petitioner Cliffside Hosiery Mill, Inc.

No brief filed for respondeni-appellees.

ORR, Judge.

Petitioner argues on appeal that Judge Hyatt lacked jurisdic-
tion to sign the order in question. We agree.

As we have stated above, the Chief District Court Judge has
the statutory authority to assign cases to Superior Court judges.
See G.S. TA-146. A decision to reassign a case to the original
trial judge is clearly judicially expedient. Yet, the Chief District
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Judge has no obligation to do so. Therefore, the original judge
does not have authority over a particular case on remand unless
the judge is in session in the proper county, and the case is reas-
signed to that judge. Judge Hyatt, therefore, did not maintain
jurisdiction over the case on remand simply because she was the
original trial court judge.

The period of consent is critical because Judge Hyatt’s term
ended on 11 September 1987. A judgment or order entered after
that time could only be valid if there was consent between the
parties to that effect. State v. Boone, 310 N.C. 284, 287, 311 S.E.
2d 552, 555 (1984). G.S. TA-47 makes clear that a nonresident superior
court judge has the “same powers in the district in open court
and in chambers as the resident judge . . . and his jurisdiction
in chambers shall extend until the session is adjourned .. ..”

Boomne clearly states the necessity of consent by the parties
if an order is to be signed by a judge whose term has expired.
State v. Boone, 310 N.C. at 287, 311 S.E. 2d at 555. In the case
sub judice, consent was given for ten days. However, that period
had long expired by the time the Order was entered. For that
reason, we find the Order was void, and the case must be remanded
for the necessary findings of fact and the signing of an order during
a duly designated term of court.

Based on this holding, we do not reach the petitioner’s remain-
ing assignments of error which refer to the trial court’s findings
and the sufficiency of the evidence to support those findings.

Remanded.

Chief Judge HEDRICK and Judge ARNOLD concur.
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GEORGE KING, PETITIONER/APPELLANT v. NORTH CAROLINA DEPARTMENT
OF HUMAN RESOQOURCES—DIVISION OF SOCIAL SERVICES, RESPOND-
ENT/APPELLEE

No. 88205C718

(Filed 21 February 1989}

Social Security and Public Welfare § 1— termination of bene-
fits —inadequate notice

Petitioner’s “chore services” benefits were improperly ter-

minated where his termination letter did not contain any infor-

mation regarding the petitioner’s right to representation, and

the reason given for termination, “continuing refusal to

cooperate,” was not sufficiently specific. N.C.G.S. § 108A-79(c).

APPEAL by petitioner from Albright (W. Douglas), Judge. Judg-
ment entered 28 March 1988 in Superior Court, RICHMOND County.
Heard in the Court of Appeals 13 December 1988.

Petitioner, George King, is a paraplegic who requires assistance
to perform his daily tasks in order to stay in a residential setting
rather than an institutional home. Mr. King became a Chore Serv-
ices Client of the Richmond County Department of Social Services
on 12 February 1985. On 17 June 1987, he received a written
notice stating that his chore services would be terminated on 1
July 1987. A local hearing was held on 24 June 1987, and the
agency decision was affirmed. Mr. King appealed the decision to
the North Carolina Department of Human Resources as provided
in G.S. 108A-79(g) and (i).

The State Hearing Officer conducted a hearing on 6 October
1987. The agency decision was affirmed. Mr. King next appealed
to the Chief Hearing Officer. This decision was rendered on 22
December 1987. Again, the agency decision was affirmed. The case
was heard in Superior Court on 28 March 1988. The agency decision
was affirmed. Petitioner appeals.

Attorney General Lacy H. Thornburg, by Associate Attorney
General Martha K. Walston, for the State.

North State Legal Services, Inc., by Candace Carraway, for
petitioner-appellant.
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ORR, Judge

Petitioner claims he received improper notice of the termina-
tion of his chore worker services under G.S. 108A-79%c). The statute
reads in part:

The notice of action and the right to appeal shall comply
with all applicable federal and State law and regulations; pro-
vided, such notice shall, at a minimum contain a clear state-
ment of:

(1) The action which was or is to be taken;
(2) The reasons for which this action was or is to be taken;
(3) The regulations supporting this action;

(4) The applicant’s or recipient’s right to both a local and State
level hearing, or to a State level hearing in the case of the
food stamp program, on the decision to take this action and
the method for obtaining these hearings;

(5} The right to be represented at the hearings by a personal
representative, including an attorney obtained at the appli-
cant’s or recipient’s expense;

(6) In cases involving termination or modification of assistance,
the recipient’s right upon timely request to continue receiving
assistance at the present level pending an appeal hearing and
decision on that hearing.

In the case sub judice, petitioner’s letter which served as his
notice of termination, read:

Dear Mr. King:

As per our conversation during my visit to your home
on June 10, 1987, your Chore services will be terminated July
1, 1987. This decision was made due to your continuing refusal
to cooperate with agency assigned Chore workers in their
delivery of Chore services to you. Such actions on your part
constitute reason for termination of Chore services as set forth
in Volume VI, Chapter II, Section 8070 (V.D. 10:) of the North
Carolina Division of Social Services Family Services Manual.

You have the right to appeal this decision within sixty
(60) days after this letter was received. An appeal request
may be either verbal or written. You also have the right to
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continue receiving services pending the outcome of any appeals
process, provided a request for continuation of services is made
prior to the effective date of termination of services. However,
should a hearing result in the agency’s division [sic] being
upheld, you may be required to repay the cost of services
received during this period.

If you have any questions, please feel free to contact me
at 997-7312, extension 35.

Sincerely,

DEPARTMENT OF SOCIAL
SERVICES

J. F. McKeithan, Director

s/(Mrs.) Norma Ramey
Social Worker 1
Adult Services

NR:bm
ViA HAND DELIVERY

The letter did not contain any information regarding the peti-
tioner’s right to representation. This is a minimum requirement
under the statute as quoted above. The omission of information
concerning the right to counsel is a serious error. Petitioner was
not represented by an attorney and the assistance of counsel could
have a major impact on the proceedings. In addition, the notice
falls short of the necessary specificity regarding the reasons for
termination. The general “continuing refusal to cooperate” does
not sufficiently apprise the petitioner of the basis for the decision
and seriously impairs his ability to rebut those grounds at the
subsequent hearing.

Petitioner’s benefits were therefore improperly terminated by
the failure to follow prescribed statutory requirements for notice.
We therefore remand the case so that petitioner may receive prop-
er notice and a new hearing.

Based on the above finding, we do not reach any subsequent
assignments of error. :

Remanded.

Chief Judge HEDRICK and Judge ARNOLD concur.
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JASPER WARREN, JR., ADMINISTRATOR OF THE ESTATE OF ROBERT WARREN,
PLAINTIFF-APPELLANT v. MICHAEL COLOMBO, ADMINISTRATOR OF THE ESTATE
oF KARSON LEE CONGER, DecEasEp; MILITARY DISTRIBUTORS OF
VIRGINIA, INC. ano THOMAS BUILT BUSES, INC., DEFENDANTS-APPELLEES

No. 8785C1258
(Filed 7 March 1989)

1. Sales § 22; Negligence § 22— enhanced injury liability — negli-
gent design and manufacture of school bus—sufficiency of
complaint

Plaintiff’s complaint was sufficient to state a claim against
defendant school bus manufacturer for negligent design and
manufacture of a school bus which enhanced injuries received
by plaintiff’s intestate when a truck crossed the center line
and collided with the school bus.

2. Sales § 22— product liability —strict liability inapplicable
North Carolina expressly rejects strict liability in produect
liability actions.

3. Damages § 12.1— punitive damages—insufficiency of com-
plaint
Plaintiff’s complaint failed to allege sufficient facts to sup-
port a claim against the manufacturer of a school bus for punitive
damages in an enhanced injury liability action.

Judge GREENE concurring in the result.

Judge ARNOLD dissenting.

APPEAL by plaintiff from Llewellyn (James D.), Judge. Order
entered 29 September 1987 in Superior Court, GREENE County.
Heard in the Court of Appeals 11 May 1988.

This appeal arises out of the 31 May 1985 school bus accident
near Snow Hill, North Carolina, in which six children were killed
and numerous others injured. The accident occurred when a tractor-
trailer truck driven by Karson Lee Conger (deceased) crossed the
center line of the highway and collided with a school bus. Plaintiff
is the administrator of the estate of Robert Warren, one of the
young children Kkilled. Defendants are Colombo, administrator of
the estate of Karson Lee Conger; Military Distributors of Virginia,
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Inc., owners of the truck Conger was driving; and Thomas Built
Buses, Inc., manufacturers of the school bus.

On 26 August 1985, plaintiff filed an amended complaint alleg-
ing seven causes of action. The first and second claims allege
negligence by Conger and Military Distributors of Virginia, Ine.;
the third claim seeks punitive damages against the administrator
of Conger’s estate and Military Distributors of Virginia, Inc.; the
fourth claim alleges negligence by defendant Thomas Built Buses,
Inc. {Thomas Built) proximately caused pain, suffering and wrongful
death; the fifth claim alleges that defendant Thomas Built negligent-
ly designed and manufactured the bus which proximately caused
or enhanced the injuries; the sixth claim alleges striet liability
of defendant Thomas Built; and the seventh claim alleges breach
of implied warranty by defendant Thomas Built.

Two defendants petitioned for removal of the case to the United
States District Court for the Eastern District of North Carolina.
On 8 November 1985, defendant Thomas Built filed its answer
and moved to dismiss the amended complaint under the Federal
Rules of Civil Procedure, Rule 12(b)(6), for failure to state a claim
upon which relief could be granted. The case was remanded to
Greene County Superior Court on 20 February 1986.

On 29 September 1987, Judge Llewellyn entered an order
dismissing three of plaintiff’s claims under G.S. 1A-1, Rule 12(b)6)
for failure to state a claim upon which relief can be granted. The
three claims dismissed are those against defendant Thomas Built
for negligent design and manufacture of the bus which enhanced
plaintiff’s injuries; for strict liability of defendant Thomas Built;
and for punitive damages against defendant Thomas Built. The
remaining claims including plaintiff’s claim against Thomas Built
for negligence and implied warranty proximately causing the acci-
dent were denied and are not before us on appeal.

From this order, plaintiff appeals.

Taft, Taft & Haigler, by Thomas F. Taft, Kenneth E. Haigler,
Robert H. Hochuli, Jr. and James M. Stanley, Jr., for plaintiff-
appellant.

Sumrell, Sugg, Carmichael & Ashton, by James R. Sugg and
Rudolph A. Ashton, III, for defendant-appellee Thomas Built Buses,
Inc.
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ORR, Judge.

The trial court dismissed plaintiff’'s claims under G.S. 1A-1,
Rule 12(b)(6) for failure to state a claim upon which relief can
be granted. The test on a motion under this rule is whether the
pleading is legally sufficient, and the trial court must treat the
allegations of the challenged pleading as true. Azzolino v. Dingfelder,
71 N.C. App. 289, 322 S.E. 2d 567 (1984), aff'd in part, rev'd in
part, 315 N.C. 103, 337 S.E. 2d 528 (1985), cert. denied, 479 U.S.
835 (1986). The legal insufficiency of a complaint may be due to
the absence of law to support a claim, absence of fact to support
a good claim, or the disclosure of some fact which will defeat the
claim. State of Tennessee v. Environmental Management Comm.,
78 N.C. App. 763, 338 S.E. 2d 781 (1986).

L

[1]1 Plaintiff first contends that the trial court erred in dismissing
the claim against defendant Thomas Built for negligent design and
manufacture of the school bus, thereby proximately causing or
enhancing the injuries in question.

The concept of enhanced injury is set forth in an article by
Thomas V. Harris entitled Enhanced Injury Theory: An Analytic
Framework, 62 N.C.L. Rev. 643 (1984):

Enhanced injury liability is based on the premise that

some objects, while they are not made for the purpose of
undergoing impact, should be reasonably designed to minimize
the injury-producing effect of such contact. In Larsen v. General
Motors Corp. the court discussed the nature of this type of
liability:
‘Automobiles are made for use on the roads and highways
in transporting persons and cargo to and from various points.
This intended use cannot be carried out without encountering
in varying degrees the statistically proved hazard of injury-
producing impacts of various types.

No rational basis exists for limiting recovery to situations where
the defect in design or manufacture was the causative factor
of the accident, as the accident and the resultant injury . . .
all are foreseeable.
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We perceive of no sound reason, either in logic or experience,
nor any command in precedent, why the manufacturer should
not be held to a reasonable duty of care in the design of
its vehicle consonant with the state of the art to minimize
the effect of accidents.’

The proper terminology for characterizing the theory is
‘enhanced injury’ liability. In addition to that term, courts and
commentators have described such accidents as involving
‘crashworthiness’ or a ‘second collision.” In many cases, courts
have used the three terms interchangeably.

Id. at 646. (Footnotes omitted.) (Emphasis added.)

While the case sub judice arises from a crash between a tractor-
trailer and a school bus, the issue presénted is couched in the
terms of “enhanced injury.” Therefore, we shall specifically address
the issue as “enhanced injury” and not “crashworthiness” or a
“second collision.”

This cause of action has not yet been addressed by this Court
or our Supreme Court. Under this negligence theory, recovery
may be allowed when defects in a vehicle enhance or increase
plaintiff’s injuries in an accident, although the defect did not ecause
the accident. Larsen v. General Motors Corporation, 391 F. 2d
495 (8th Cir. 1968). The defect must result from some negligence
of the manufacturer in the design or construction of the vehicle.
Id. Since Larsemn, a majority of states have adopted some form
of this doctrine. Sealey v. Ford Motor Co., 499 F. Supp. 475 (E.D.N.C.
1980) (citations omitted). See generally Harris, Enhanced Injury
Theory: An Analytic Framework, 62 N.C.L. Rev. 643 (1984).

The federal distriet courts in North Carolina that have con-
sidered this issue are divided in their forecast of what North Carolina
courts would do on this issue. Those cases which predict that we
would not allow recovery based upon an enhanced injury claim
are Simpson v. Hurst Performance, Inc., 437 F. Supp. 445 (M.D.N.C.
1977), aff'd, 588 F. 2d 1351 (4th Cir. 1978); Bulliner v. General
Motors Corp., 54 FR.D. 479 (E.D.N.C. 1971); and Alexander wv.
Seaboard Air Line Railroad Company, 346 F. Supp. 320 (W.D.N.C.
1971). Those predicting that we would allow recovery are Isaacson
v. Toyota Motor Sales, 438 F. Supp. 1 (E.D.N.C. 1976) and Sealey
v. Ford Motor Co., 499 F. Supp. 475 (E.D.N.C. 1980).
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The United States Fourth Circuit Court of Appeals also has
considered this question. In the per curiam opinion of Wilson v.
Ford Motor Company, 6566 F. 2d 960 (4th Cir. 1981), the Fourth
Circuit upheld the distriet court ruling based upon the prediction
that the Supreme Court of North Carolina would not allow a claim
for injuries “which neither caused nor contributed to the accident.”
The Court stated in a footnote that because North Carolina rejects
strict liability, then we would also reject an enhanced injury claim.
Id. See Smith v. Fiber Controls Corp., 300 N.C. 669, 268 S.E.
2d 504 (1980). The Wilson Court did not address the likelihood
of a successful enhanced injury claim under negligence or product
liability theories. Relying upon Wilson, the Fourth Circuit again
rejected enhanced injury claims in Martin v. Volkswagen of America,
Inc., 707 F. 2d 823 (4th Cir. 1983) and Erwin v. Jeep Corp., 812
F. 2d 172 (4th Cir. 1987).

While the decisions of federal district and appellate courts
are instructive on these issues, we are not bound by their decisions.
Sharpe v. Park Newspapers of Lumberton, 317 N.C. 579, 347 S.E.
2d 25 (1986). Instead, this Court must determine whether a cause
of action for enhanced injuries is permissible under North Carolina
law. We conclude that it is for the reasons set forth below.

The enhanced injury concept has been grounded in other juris-
dictions in both general negligence law and product liability.

As in any action for negligence, the essential elements
of a suit for products liability sounding in tort must include

(1) evidence of a standard of care owed by the reasonably
prudent person in similar circumstances;

{2) breach of that standard of care;
(3) injury caused directly or proximately by the breach, and;
(4) loss because of the injury.

W. Prosser, Hornbork of the Law of Torts sec. 30 (4th ed. 1971);
City of Thomasville v. Lease-Afex, Inc., 300 N.C. 651, 656, 268
S.E. 2d 190, 194 (1980).

A.

We first address the question of duty of a manufacturer under
North Carolina law.
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A manufacturer’s standard of care in produects liability is found
in the leading case of Corprew v. Chemical Corp., 271 N.C. 485,
157 S.E. 2d 98 (1967).

Since the liability is to be based on negligence, the defendant
is required to exercise the care of a reasonable man under
the circumstances. His negligence may be found over an area
quite as broad as his whole activity in preparing and selling
the product. He may be negligent first of all in designing
it, so that it becomes unsafe for the intended use. He may
be negligent in failing to inspect or test his materials, or the
work itself, to discover possible defects, or dangerous
propensities.

Id. at 491, 157 S.E. 2d at 102-03, quoting W. Prosser, Law of Torts
sec. 665 (3d ed. 1964).

None of the courts addressing the issue of enhanced injury
under a negligence theory have imposed a duty on the defendant
to build a vehicle that would withstand all crashes. All manufac-
turers owe a duty to their purchasers to design and build a vehicle
reasonably safe to minimize its injury producing effects. See Seese
v. Volkswagen-werk A.G., 648 F. 2d 833 (3d Cir. 1981), cert. denied,
454 U.S. 867 (1981). We believe that defendant was under the same
duty. The pleadings adequately set forth allegations of defendant’s
duty, and the law as set forth in Corprew controls on this question.

B.

Plaintiff must next establish that defendant breached the duty.
W. Prosser, Law of Torts sec. 30 {4th ed. 1971). Plaintiff alleged
the following breaches of defendant’s duty:

45. That the injuries herein and subsequent death suffered
by plaintiff’s intestate were proximately caused by or enhanced
by the negligent conduct of defendant Thomas in that it:

a. Failed to adequately pad the seats in said bus.

b. Failed to adequately secure the seats to the floor of
the bus.

c. Constructed seats of materials of insufficient quality
and strength so as to withstand reasonably foreseeable forces
acting upon them.

d. Constructed seats of metal tubing which breaks easily
and becomes sharp and dangerous when broken.



98 IN THE COURT OF APPEALS

WARREN v. COLOMBO
[93 N.C. App. 92 (1989)]

e. Constructed the exterior siding of the bus of materials
that are not sufficient to withstand reasonably foreseeable forces
acting upon them.

f. Constructed the exterior siding of the bus of a material
inadequate to withstand impacts reasonably expected to be
encountered in the normal useage [sic] of a school bus.

g. Designed the bus using materials which would not with-
stand collisions normally encountered during the normal life
of a school bus.

h. Failed to provide seat belts for the passengers of the bus.

i. Failed to use reasonable care in the design of its vehicle
to avoid subjecting the passengers to an unreasonable risk
of collision injury.

46. That the negligence, carelessness and wilful and wan-
ton conduct of the defendant Thomas was a proximate cause
of the collision, injuries and subsequent death of the plaintiff’'s
intestate and was a proximate cause of the enhancement of
injuries and subsequent death of plaintiff’s intestate.

Taking plaintiff’'s allegations to be true as required by G.S. 1A-1,
Rule 12(b)(6), plaintiff sufficiently alleged that defendant breached
its duty of reasonable care in the design and manufacture of the
school bus.

C.

The third element of any negligence test, proximate cause,
is the most troublesome aspect in enhanced injury cases.

In his special concurring opinion in Martin v. Volkswagen of
America, Inc., 707 F. 2d 823 (4th Cir. 1983), Judge Phillips sets
out the conceptual problem based on proximate cause arising in
enhanced injury cases.

The underlying conceptual problem in substantive erash-
worthiness doctrine precisely concerns identification of the
accident-occurrence upon which the proximate causation in-
quiry is to be focused. Is it the initial impact of vehicle with
some external object —another vehicle, a tree, a ditchbank —
that sets in train a series of traumatic ‘crashes’? Or is it the
specific physical trauma traceable to second (and third, etec.)
‘crashes’ that are in turn arguably traceable in causal terms
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to design defects that concededly have no causal relation to
the ‘first crash’? Courts that reject crashworthiness doctrine
are likely to do so by a purely conceptual analysis that iden-
tifies the first impact as the sole accident-occurrence upon
which proximate causation injury is rightly focused, with liability
for all direct and consequential damages flowing from that
impact (including all ensuing ‘crashes’) then being imposed sole-
ly upon the actor whose negligence proximately caused that
impact.

Id. at 827. Judge Phillips next contends that the decision in Miller
v. Miller, 273 N.C. 228, 160 S.E. 2d 65 (1968) is a “strong indication”
that the North Carolina Supreme Court identifies the “first impact”
as the critical and sole one for proximate causation. Based upon
his interpretation of Miller, Judge Phillips states “[Miller’s] concep-
tual analysis of the critical causation issue must be the starting
point for any honest reappraisal leading to adoption by North
Carolina courts of the crashworthiness doctrine.”

While we agree that Miller must be the starting point, this
Court concludes that Miller does not indicate that the “first impact”
is the critical and sole one for proximate causation and thus precludes
a cause of action for enhanced injuries. Miller was not a “crash-
worthiness” or enhanced injury case. The only question presented
for consideration was set out specifically by Justice Sharp at page
230: “Does the occupant of an automobile have a duty to use an
available seat belt whenever it is operated on a public highway?”
In Miller, a passenger had sued the driver of the automobile for
negligence, and defendant contended plaintiff was contributorily
negligent for failure to wear a seat belt. The portion relied upon
by Judge Phillips taken in the full context of the entire paragraph
states:

When the occupant of an automobile is injured in a colli-
sion, upset, or deviation of the vehicle from the highway, it
goes without saying that kis failure to have his seat belt fastened
did not contribute to the occurrence of the accident. Brown
v. Kendrick, 192 So. 2d 49 (Fla. Dist. Ct. App. 1966); Kavanagh
v. Butorac, --- Ind. App. ---, 221 N.E. 2d 824 (1966). Obviously,
however, in some accidents, an after-the-fact appraisal would
reveal that his injuries would probably have been minimized
had he been using a seat belt. But whether the occupant of
an automobile was contributorily negligent in failing to fasten
his seat belt must, of course, be determined in view of his
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knowledge of conditions prevailing prior to the accident, and
not in the light of hindsight.

Miller, at 231, 160 S.E. 2d at 68. (Emphasis added.)

Thus, we see that the offhand reference to “occurrence” is
not in the context of proximate causation, but simply is part of
a sentence concluding that failure to wear a seat belt could not
be a contributing factor in the “occurrence of the accident.” We
therefore conclude that Miller does not provide controlling guidance
on this question and turn our attention elsewhere.

An examination of North Carolina law pertaining to joint tort-
feasors provides a foundation for analyzing the proximate causation
question in enhanced injury cases.

Proximate cause is a cause which in natural and continuous
sequence, unbroken by any new and independent cause, pro-
duced the plaintiff’s injuries, and without which the injuries
would not have occurred, and one from which a person of
ordinary prudence could have reasonably foreseen that such
a result, or consequences of a generally injurious nature, was
probable under all the facts as they existed. Kanoy v. Hinshaw,
273 N.C. 418, 160 S.E. 2d 296 (1968); Green v. Tile Co., 263
N.C. 503, 139 S.E. 2d 538 (1965). See generally Byrd, Proximate
Cause in North Carolina Tort Law, 51 N.C.L. Rev. 951 {1973).
Foreseeability is thus a requisite of proximate cause, which
is, in turn, a requisite for actionable negligence. Nance v. Parks,
266 N.C. 206, 146 S.E. 2d 24 (1966); Osborne v. Coal Co., 207
N.C. 545, 177 S.E. 796 (1935).

Hairston v. Alexander Tank & Equipment Co., 310 N.C. 227, 233,
311 S.E. 2d 559, 565 (1984).

“There may be more than one proximate cause of an injury.
When two or more proximate causes join and concur in producing
the result complained of, the author of each cause may be held
for the injuries inflicted. The defendants are jointly and severally
liable.” Hairston, at 234, 311 S.E. 2d at 565-66.

“Negligence, in order to be actionable, must be shown to have
been the proximate cause or one of the proximate causes of the
plaintiff’s injuries. There must be some causal relationship between
the breach of duty and the injury.” Reason v. Sewing Machine
Co., 259 N.C. 264, 267, 130 S.E. 2d 397, 399 (1963). (Emphasis added.)
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The theory advanced by plaintiff alleging enhanced injuries
does not, however, focus on one injury caused by concurring sources.
Instead, the focus is allegedly on an injury caused by the negligence
of the tractor-trailer driver and the enhancement of that injury
proximately caused by the negligence of the manufacturer of the bus.

Relying on the logic and law of joint and concurrent negligence
that more than one proximate cause can result in one injury, it
follows that there is nothing in our law that would preclude more
than one proximate cause that results in an original injury and
the enhancement of that injury. Thus, as in the case sub judice,
the allegation that the injuries sustained in this accident were
proximately caused by both the impact with the truck and enhanced
by the alleged negligence of the manufacturer is sufficient to with-
stand a 12(b)6) motion.

D.

The final element to be considered is damages. We decline
to address defendant’s contention that enhanced injury claims are
not appropriate in severe collision cases. We also acknowledge
the potential difficulty in enhanced injury cases dealing with the
apportionment of damages should a jury find that the manufac-
turer’s negligence was the proximate cause of the enhanced in-
juries. For the purpose of a 12(b)(6) motion, plaintiff has adequately
alleged damages arising out of enhanced injuries. Therefore, we
decline to speculate on the other aspects of damages noted above.
The adequacy of plaintiff’s evidence will no doubt be tested upon
motions for summary judgment and directed verdict if the case
is tried. At this stage of the litigation, this Court simply finds
that plaintiff’s complaint survives a motion to dismiss for failure
to state a claim.

To hold that the allegations in plaintiff's complaint do not
state a claim would be, as previously pointed out, not supported
by North Carolina law. Likewise, such a determination would result
in the possible insulation of negligent parties from responsibility
in a situation where the initial event would have caused only minor
injuries absent the event causing enhanced injuries. This Court
declines to pronounce that as the law in North Carolina.

II.
Plaintiff’s final assignments of error that the trial court erred

in dismissing his claims for strict liability and punitive damages
are without merit.
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[2] North Carolina expressly rejects strict liability in products
liability actions. Smith v. Fiber Controls Corp., 300 N.C. 669, 268
S.E. 2d 504 (1980); Holley w». Burrougks Wellcome Co., 74 N.C.
App. 736, 742, 330 S.E. 2d 228, 232 (1985), affd, 318 N.C. 352,
348 S.E. 2d 772 (1986).

Plaintiff specifically sought punitive damages against defend-
ants Military Distributors of Virginia and Colombo in its amended
complaint and prayer for relief. The issue of punitive damages
against defendant Thomas Built was briefed by both sides, and
the trial court dismissed the claim against Thomas Builf.

Plaintiff's sixth cause of action alleges that the negligence,
carelessness and willful and wanton conduct of Thomas Built was
a proximate cause of the collision, injuries and subsequent death
of the plaintiff’s intestate.

In the absence of any intentional, malicious, or willful act,
punitive damages may not be recovered in a case involving an
ordinary motor vehicle collision caused by negligence. The injury
must result from defendant’s wanton negligence. Conduct is wanton
when it is in conscious and intentional disregard of and indifference
to the rights and safety of others. Hightower, North Carolina Law
of Damages sec. 30-13 (1981).

[3] Plaintiff is correct that under the “notice theory” of pleading
he need not allege circumstances justifying recovery of punitive
damages. Shugar v. Guill, 304 N.C. 332, 337-38, 283 S.E. 2d 507,
510 (1981). However, plaintiff's amended complaint does not meet
the minimum requirements for “notice theory” of pleading for
punitive damages against Thomas Built. Plaintiff’'s allegation of
willful and wanton conduct against Thomas Built is buried among
negligence allegations. Plaintiff does not request punitive damages
against Thomas Built in any claim nor in his prayer for relief.
Although both parties admit they briefed this issue in the court
below, we do not have those briefs before us and can only determine
the sufficiency of the amended complaint before us. Under G.S.
1A-1, Rule 12(b)(6), plaintiff’s complaint fails to allege sufficient
facts to support a claim for punitive damages against defendant.

For the reasons set forth above, we hold that plaintiff’s com-
plaint sufficiently states a cause of action against defendant for
enhanced injuries due to negligent design and manufacture of the
school bus. Further, the trial court did not err in dismissing the
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complaint for failure to state a claim for which relief can be granted
for strict liability and punitive damages. Accordingly, we reverse
and remand solely on the issue of enhanced injuries.

Reversed in part, affirmed in part.
Judge GREENE concurs in the result.
Judge ARNOLD dissents.

Judge GREENE concurring in the result.

I join with the majority in holding the trial court erred in
dismissing the plaintiff’s fifth cause of action against Thomas for
the negligent design and construction of the school bus. The plain-
tiff has sufficiently alleged a duty by defendant Thomas, a breach
of that duty and that the breach resulted in injuries proximately
caused by the breach.

I do not find it necessary or helpful, however, to recognize
a new cause of action for enhanced injuries. In fact, the term
“enhanced injury,” along with the terms “crashworthiness,” “see-
ond collision” and “second accident,” is merely an expression for
“the notion that, within limits, automobile manufacturers may be
held liable for injuries caused by their failure to take the possibility
of automobile accidents into consideration in designing their prod-
ucts.” 5 S. Speiser, C. Krause & A. Gans, The American Law
of Torts, Sec. 18:89, P. 932 (1988) [hereinafter Speiser, Krause,
& Gans]. These concepts do not have a “life of [their] own as
separate and distinet cause[s] of action.” Id. Instead, they are but
a part of the necessary proofs of any traditional negligence action.
See Olsen v. United States, 521 F. Supp. 59, 63 (E.D. Pa. 1981),
aff'd without op., 688 F. 2d 820 (3d Cir. 1982), cert. denied, 459
U.S. 1107, 74 L.Ed. 2d 956, 103 S.Ct. 732 (1983) (“second collision”
doctrine does not have a life of its own but is applicable in cases
tried on negligence theory); Fox v. Ford Motor Co. 575 F. 2d
774, 787 (10th Cir. 1978) (orthodox tort principles can be routinely
applied to enhanced injury litigation); but see Huddell v. Levin,
537 F. 2d 726, 742 (3d Cir. 1976) (the concept of second collision
liability is sut¢ gemeris and common law doctrines of negligence
are of no useful purposel; Caizzo v. Volkswagenwerk A.G., 647
F. 2d 241, 250 (2d Cir. 1981) (proximate cause issue should be
addressed as two separate issues involving the occurrence and
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the extent of the enhancement); Harris, Enhanced Injury Theory:
An Analytic Framework, 62 N.C.L. Rev. 642, 657 (1984) (“enhanced
injury theory is neither sui generis nor the subject for a mechanical
application of other tort formulas”).

Plaintiff’s attempt to establish joint and several liability for
injuries allegedly caused by several tort-feasors is a common prac-
tice and is governed by traditional principles of negligence, such as:

(1) The plaintiff’s injuries must have been caused directly or
proximately by the negligent acts of the defendants. W. Keeton,
D. Dobbs, R. Keeton, & D. Owen, Prosser and Keeton on the
Law of Torts See. 30 (5th ed. 1984) [hereinafter Prosser and
Keeton]; Speiser, Krause & Gans, Seec. 9:1, p. 994; City of
Thomasville v. Lease-Afex, Inc., 300 N.C. 651, 656, 268 S.E.
2d 190, 194 (1980) (question in a products liability case is whether
the injuries were caused “directly or proximately by the
breach”); Bolkhir v. N.C. State Univ., 321 N.C. 706, 709, 365
S.E. 2d 898, 900 (1988) (an element of actionable negligence
is whether the breach of a duty was “the proximate cause
of the injury”); Holley v. Burroughs Wellcome, 318 N.C. 352,
355, 348 S.E. 2d 772, 774 (1986) (in products liability action
a party must show “injury caused directly or proximately by
the breach”); Adams v». Mills, 312 N.C. 181, 187, 322 S.E. 2d
164, 168 (1984) (the elements of proof of contributory negligence
include proving that the “breach of duty was a proximate
cause of the injury suffered”); but see Miller v. Miller, 273
N.C. 228, 237, 160 S.E. 2d 65, 73 (1968) (plaintiff’s failure to
buckle his seat belt, generally, does not impair his right to
recover from an active tort-feasor because the failure to buckle
the seat belt “in no way contributed to the accident”).

(2) Two or more tort-feasors may be responsible for the same
injuries. Adams, 312 N.C. at 194, 322 S.E. 2d at 172 (there
may be more than one proximate cause of an injury).

(8) Tort-feasors are jointly and severally liable if they either
act together in committing the wrong or commit separate
negligent acts which concur as to time and place and unite
in proximately causing a single indivisible injury. Phillips v.
Hassett Mining Co., 244 N.C. 17, 22, 92 S.E. 2d 429, 433 (1956);
see Yandell v. Fireproofing Corp., 239 N.C. 1, 9-10, 79 S.E.
2d 223, 229 (1953) (concurrent negligence occurs when two or
more persons concur “in point of consequence in producing a
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single indivisible injury”); Bost v. Metcalfe, 219 N.C. 607, 611,
14 S.E. 2d 648, 652 (1941) (where no concert of action or no
single indivisible injury, physician who negligently treats in-
jury negligently inflicted by another is not a joint tort-feasor);
Mitchell ». Volkswagenwerk A.G., 669 F. 2d 1199, 1206 (8th
Cir. 1982) (if manufacturer’s negligence “is found to be a substan-
tial factor in causing an indivisible injury . . . then absent
a reasonable basis to determine which wrongdoer actually caused
the harm, the defendants should be treated as joint and several
tort-feasors”); see also Restatement (Second) of Torts Sec.
433A(1) (1965) (“damages for harm are to be apportioned among
two or more causes where (a) there are distinet harms, or
(b) there is a reasonable basis for determining the contribution
of each cause to a single harm”); Fox, 575 F. 2d at 787 (adopting
Restatement (Second) of Torts Sec. 433A (1965)); see generally
Prosser and Keeton, Sec. 30, p. 346-47 (two or more persons
may be liable for the entire wrong if they act in concert or
if the actions of both persons produce a single indivisible result).

(4) A single indivisible injury exists if apportionment among
the tort-feasors is impossible. See Ipock v. Gilmore, 73 N.C.
App. 182, 186, 326 S.E. 2d 271, 275, disc. rev. denied, 314
N.C. 116, 332 S.E. 2d 481 (1985); Prosser and Keeton, Sec.
30, p. 347. '

(5} Negligent conduct of first tort-feasor may be insulated by
independent negligent acts of second tort-feasor. Adams, 312
N.C. at 194, 322 S.E. 2d at 172-73. The test is whether the
independent negligent act of the second actor is reasonably
foreseeable on the part of the original actor. Id.; see 5 Speiser,
Krause & Gans, See. 18:92, p. 940 (1988) (“. . . an accident
or collision is considered a foreseeable result of the normal
use of a motor vehicle . . ."); Riddle v. Artis, 243 N.C. 668,
671, 91 S.E. 2d 894, 896 (1956) (where intervening cause “becomes
itself solely responsible for the injuries” original wrongdoer
is relieved of liability); Restatement (Second) of Torts Sec.
442A (1965) (“Where the negligent conduct of the actor creates
or increases the foreseeable risk of harm through the interven-
tion of another force, and is a substantial factor in causing
the harm, such intervention is not a superseding cause.”).

(6) Whether injuries are capable of apportionment among the
tort-feasors is an issue of law for the trial court to decide.
See Casado v. Melas Corp., 69 N.C. App. 630, 635, 318 S.E.



106 IN THE COURT OF APPEALS

WARREN v. COLOMBO
[93 N.C. App. 92 (1989)]

2d 247, 250 (1984) (court determined damage complained of
was the indivisible result of several causes); Restatement {Sec-
ond) of Torts Sec. 434(1)b) (1965) (trial court to determine
“whether the harm to the plaintiff is capable of apportionment
among two or more causes”). If the trial court determines
the damages are capable of apportionment, the actual appor-
tionment is a question of fact for the jury. Restatement (Sec-
ond) of Torts Sec. 434(2)(b) (1965); see Restatement (Second)
of Torts Sec. 433B(2) (1965) (“where the tortious conduct of
two or more actors has combined to bring about harm to the
plaintiff, and one or more of the actors seeks to limit his
liability on the ground that the harm is capable of apportion-
ment among them, the burden of proof as to the apportionment
is upon each such actor”); see also 1 Speiser, Krause & Gans,
Seec. 3:7, p. 398 (“the burden of proof is on defendant once
the plaintiff has made a prima facie showing that the defend-
ant’s conduct contributed as a proximate cause to the harm
suffered by plaintiff”).

I likewise join with the majority in holding, for the reasons
stated in that opinion, that the trial court committed no error
in dismissing the plaintiff’s cause of action based on strict liability
or in dismissing the third cause of action for punitive damages.

Judge ARNOLD dissenting.

I dissent from the majority’s conclusion that plaintiff’s allega-
tions of enhanced injury against Thomas Built are sufficient to
withstand a 12(b)(6) motion.

It is my opinion that the “first impact” is the critical and
sole event of proximate causation in vehicular collision cases, and
therefore actions for enhanced injuries are precluded. The initial
impact of the truck with the bus was the cause, which in natural
and continuous sequence, unbroken by any new and independent
cause, that produced plaintiff's harm. See Hairston v. Alexander,
310 N.C. 227, 311 S.E. 2d 559 (1984).

I vote no error.
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ALICE MUMFORD, GuarpiaN ADp LiteEM FoR SHARANDA MUMFORD, A MINOR
CHILD, PLAINTIFF-APPELLANT v. MICHAEL COLOMBO, ADMINISTRATOR OF THE
EstateE oF KARSON LEE CONGER, DecEAsED; MILITARY DISTRIBUTORS
OF VIRGINIA, INC. anp THOMAS BUILT BUSES, INC., DEFEND-
ANTS-APPELLEES

No. 8783C1259
(Filed 7 March 1989)

Sales § 22; Negligence § 22— enhanced injury liability —negli-
gent design and manufacture of school bus—sufficiency of
complaint

Plaintiff’s complaint was sufficient to state a claim against
defendant school bus manufacturer for enhanced injuries due
to negligent design and manufacture of a school bus.

APPEAL by plaintiff from Llewellyn (James D.), Judge. Order
entered 29 September 1987 in Superior Court, GREENE County.
Heard in the Court of Appeals 11 May 1988.

This appeal arises out of the 31 May 1985 school bus accident
near Snow Hill, North Carolina, in which six children were killed
and numerous others injured. The accident occurred when a tractor-
trailer truck driven by Karson Lee Conger (deceased) crossed the
center line of the highway and collided with a school bus. Plaintiff
is the Guardian Ad Litem for Sharanda Mumford, one of the young
children injured. Defendants are Colombo, administrator of the estate
of Karson Lee Conger; Military Distributors of Virginia, Inc., owners
of the truck Conger was driving; and Thomas Built Buses, Inc.,
manufacturers of the school bus.

On 26 August 1985, plaintiff filed an amended complaint alleg-
ing six causes of action. The first claim alleges negligence by Con-
ger and Military Distributors of Virginia, Inc.; the second claim
seeks punitive damages against the administrator of Conger’s estate
and Military Distributors of Virginia, Inc.; the third claim alleges
that defendant Thomas Built Buses, Inc. (Thomas Built) negligently
designed and manufactured the bus which proximately caused the
injuries; the fourth claim alleges defendant Thomas Built negligent-
ly designed and manufactured the bus which proximately caused
or enhanced the injuries; the fifth claim alleges strict liability of
defendant Thomas Built; and the sixth claim alleges breach of im-
plied warranty by defendant Thomas Built.
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Two defendants petitioned for removal of the case to the United
States District Court for the Eastern District of North Carolina.
On 8 November 1985, defendant Thomas Built filed its answer
and moved to dismiss the amended complaint under the Federal
Rules of Civil Procedure, Rule 12(b}{6) for failure to state a claim
upon which relief could be granted. The case was remanded to
Greene County Superior Court on 20 February 1986.

On 29 September 1987, Judge Llewellyn entered an order dis-
missing three of plaintiff’s claims under G.S. 1A-1, Rule 12(b)6)
for failure to state a claim upon which relief can be granted. The
three claims dismissed are those against defendant Thomas Built
for negligent design and manufacture of the bus which enhanced
plaintiff’s injuries; for strict liability of defendant Thomas Built;
and for punitive damages against defendant Thomas Built. The
remaining claims including plaintiff’s claim against Thomas Built
for negligence and implied warranty proximately causing the acci-
dent were denied and are not before us on appeal.

From this order, plaintiff appeals.

Taft, Taft & Haigler, by Thomas F. Taft, Kenneth E. Haigler,
Robert H. Hochuli, Jr. and James M. Stanley, Jr., for plaintiff-
appellant.

Sumrell, Sugg, Carmichael & Ashton, by James R. Sugg and
Rudolph A. Ashton, II1, for defendant-appellee Thomas Built Buses,
Inc.

ORR, Judge.

For the reasons set forth in Warren v. Colombo, 93 N.C. App.
92, 377 S.E. 2d 249 (1989), we hold that plaintiff’s complaint suffi-
ciently states a cause of action against defendant for enhanced
injuries due to negligent design and manufacture of the school
bus. Further, the trial court did not err in dismissing the complaint
for failure to state a claim for which relief can be granted for
strict liability and punitive damages. Accordingly, we reverse and
remand solely on the issue of enhanced injuries.

Reversed in part, affirmed in part.
Judge GREENE concurs in the result.

Judge ARNOLD dissents.
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ALICE MUMFORD, ADMINISTRATRIX OF THE EsSTATE oF MITTIE MUMFORD, PLAIN-
TIFF-APPELLANT v. MICHAEL COLOMBO, ADMINISTRATOR OF THE ESTATE OF
KARSON LEE CONGER, DEceasep; MILITARY DISTRIBUTORS OF
VIRGINIA, INC. anp THOMAS BUILT BUSES, INC., DEFENDANTS-APPELLEES

No. 8785C1264
(Filed 7 March 1989)

Sales § 22; Negligence § 22— enhanced injury liability —negli-
gent design and manufacture of school bus— sufficiency of
complaint

Plaintiff’s complaint was sufficient to state a claim against
defendant school bus manufacturer for enhanced injuries due
to negligent design and manufacture of a school bus.

APPEAL by plaintiff from Llewellyn (James D.), Judge. Order
entered 29 September 1987 in Superior Court, GREENE County.
Heard in the Court of Appeals 11 May 1988.

This appeal arises out of the 31 May 1985 school bus accident
near Snow Hill, North Carolina, in which six children were killed
and numerous others injured. The accident occurred when a tractor-
trailer truck driven by Karson Lee Conger (deceased) crossed the
center line of the highway and collided with a school bus. Plaintiff
is the administratrix of the estate of Mittie Mumford, one of the
young children killed. Defendants are Colombo, administrator of
the estate of Karson Lee Conger; Military Distributors of Virginia,
Inc., owners of the truck Conger was driving; and Thomas Built
Buses, Inc., manufacturers of the school bus.

On 26 August 1985, plaintiff filed an amended complaint alleg-
ing seven causes of action. The first and second claims allege
negligence by Conger and Military Distributors of Virginia, Ine.;
the third claim seeks punitive damages against the administrator
of Conger’s estate and Military Distributors of Virginia, Inc.; the
fourth claim alleges negligence by defendant Thomas Built Buses,
Inc. (Thomas Built) proximately caused pain, suffering and wrongful
death; the fifth claim alleges that defendant Thomas Built negligent-
ly designed and manufactured the bus which proximately caused
or enhanced the injuries; the sixth claim alleges strict liability
of defendant Thomas Built; and the seventh claim alleges breach
of implied warranty by defendant Thomas Built.



110 IN THE COURT OF APPEALS

MUMFORD v. COLOMBO
[93 N.C. App. 109 (1989)]

Two defendants petitioned for removal of the case to the United
States District Court for the Eastern District of North Carolina.
On 8 November 1985, defendant Thomas Built filed its answer
and moved to dismiss the amended complaint under the Federal
Rules of Civil Procedure, Rule 12(b)6) for failure to state a claim
upon which relief could be granted. The case was remanded to
Greene County Superior Court on 20 February 1986.

On 29 September 1987, Judge Llewellyn entered an order dis-
missing three of plaintiff's claims under G.S. 1A-1, Rule 12(b}6)
for failure to state a claim upon which relief can be granted. The
three claims dismissed are those against defendant Thomas Built
for negligent design and manufacture of the bus which enhanced
plaintiff’s injuries; for strict liability of defendant Thomas Built;
and for punitive damages against defendant Thomas Built. The
remaining claims including plaintiff’s claim against Thomas Built
for negligence and implied warranty proximately causing the acci-
dent were denied and are not before us on appeal.

From this order, plaintiff appeals.

Taft, Taft & Haigler, by Thomas F. Taft, Kenneth E. Haigler,
Robert H. Hochuli, Jr. and James M. Stanley, Jr., for plaintiff-
appellant.

Sumrell, Sugg, Carmichael & Ashton, by James R, Sugg and
Rudolph A. Ashton, III, for defendant-appellee Thomas Built Buses,
Inc. ‘

ORR, Judge.

For the reasons set forth in Warren v. Colombo, 93 N.C. App.
92, 377 S.E. 2d 249 (1989), we hold that plaintiff's complaint suffi-
ciently states a cause of action against defendant for enhanced
injuries due to negligent design and manufacture of the school
bus. Further, the trial court did not err in dismissing the complaint
for failure to state a claim for which relief can be granted for
strict liability and punitive damages. Accordingly, we reverse and
remand solely on the issue of enhanced injuries.

Reversed in part, affirmed in part.
Judge GREENE concurs in the result.

Judge ARNOLD dissents.
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LARRY D. CORBITT, GuarDIAN AD LITEM ForR REGINALD DONNELL WAR-
REN, A MINOR CHILD, PLAINTIFF-APPELLANT v. MICHAEL COLOMBO, Ab-
MINISTRATOR OF THE ESTATE OF KARSON LEE CONGER, DEcEASED; MILITARY
DISTRIBUTORS OF VIRGINIA, INC. anpo THOMAS BUILT BUSES, INC,,
DEFENDANTS-APPELLEES

No. 8785C1260
{Filed 7 March 1989)

Sales § 22; Negligence § 22— enhanced injury liability —negli-
gent design and manufacture of school bus—sufficiency of
complaint

Plaintiff's complaint was sufficient to state a claim against
defendant school bus manufacturer for enhanced injuries due
to negligent design and manufacture of a school bus.

APPEAL by plaintiff from Llewellyn (James D.), Judge. Order
entered 29 September 1987 in Superior Court, GREENE County.
Heard in the Court of Appeals 11 May 1988.

This appeal arises out of the 31 May 1985 school bus accident
near Snow Hill, North Carolina, in which six children were killed
and numerous others injured. The accident occurred when a tractor-
trailer truck driven by Karson Lee Conger (deceased) crossed the
center line of the highway and collided with a school bus. Plaintiff
is the Guardian Ad Litem for Reginald Donnell Warren, one of
the young children injured. Defendants are Colombo, administrator
of the estate of Karson Lee Conger; Military Distributors of Virginia,
Inc., owners of the truck Conger was driving; and Thomas Built
Buses, Ine., manufacturers of the school bus.

On 26 August 1985, plaintiff filed an amended complaint alleg-
ing six causes of action. The first claim alleges negligence by Con-
ger and Military Distributors of Virginia, Inc.; the second claim
seeks punitive damages against the administrator of Conger's estate
and Military Distributors of Virginia, Inec.; the third claim alleges
that defendant Thomas Built Buses, Inc. (Thomas Built) negligently
designed and manufactured the bus which proximately caused the
injuries; the fourth claim alleges defendant Thomas Built negligent-
ly designed and manufactured the bus which proximately caused
or enhanced the injuries; the fifth claim alleges strict liability of
defendant Thomas Built; and the sixth claim alleges breach of im-
plied warranty by defendant Thomas Built.



112 IN THE COURT OF APPEALS

CORBITT v. COLOMBO
[93 N.C. App. 111 (1989)]

Two defendants petitioned for removal of the case to the United
States District Court for the Eastern District of North Carolina.
On 8 November 1985, defendant Thomas Built filed its answer
and moved to dismiss the amended complaint under the Federal
Rules of Civil Procedure, Rule 12(b)6) for failure to state a claim
upon which relief could be granted. The case was remanded to
Greene County Superior Court on 20 February 1986,

On 29 September 1987, Judge Llewellyn entered an order dis-
missing three of plaintiff’s claims under G.S. 1A-1, Rule 12(b)6)
for failure to state a claim upon which relief can be granted. The
three claims dismissed are those against defendant Thomas Built
for negligent design and manufacture of the bus which enhanced
plaintiff's injuries; for strict liability of defendant Thomas Built;
and for punitive damages against defendant Thomas Built. The
remaining claims including plaintiff’s claim against Thomas Built
for negligence and implied warranty proximately causing the acci-
dent were denied and are not before us on appeal.

From this order, plaintiff appeals.

Taft, Taft & Haigler, by Thomas F. Taft, Kenneth E. Haigler,
Robert H. Hochuli, Jr. and James M. Stanley, Jr., for plaintiff-
appellant.

Sumrell, Sugg, Carmichael & Ashton, by James R. Sugg and
Rudolph A. Ashton, III, for defendant-appellee Thomas Built Buses,
Inc.

ORR, Judge.

For the reasons set forth in Warren v. Colombo, 93 N.C. App.
92, 377 S.E. 2d 249 (1989), we hold that plaintiff’s complaint suffi-
ciently states a cause of action against defendant for enhanced
injuries due to negligent design and manufacture of the school
bus. Further, the trial court did not err in dismissing the complaint
for failure to state a claim for which relief can be granted for
striet liability and punitive damages. Accordingly, we reverse and
remand solely on the issue of enhanced injuries.

Reversed in part, affirmed in part.
Judge GREENE concurs in the result.

Judge ARNOLD dissents.
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JOHNNIE CORBITT, ApMINISTRATOR OF THE ESTATE oF RICKY CORBITT, PLAINTIFF-
APPELLANT v. MICHAEL COLOMBO, ADMINISTRATOR OF THE ESTATE oF KAR-
SON LEE CONGER, DreceASED; MILITARY DISTRIBUTORS OF VIRGINIA,
INC. ano THOMAS BUILT BUSES, INC., DEFENDANTS-APPELLEES

No. 8785(C1262
(Filed 7 March 1989)

Sales § 22; Negligence § 22— enhanced injury liability —negli-
gent design and manufacture of scheol bus— sufficiency of
complaint

Plaintiff’s complaint was sufficient to state a claim against
defendant school bus manufacturer for enhanced injuries due
to negligent design and manufacture of a school bus.

APPEAL by plaintiff from Llewellyn (James D.), Judge. Order
entered 29 September 1987 in Superior Court, GREENE County.
Heard in the Court of Appeals 11 May 1988.

This appeal arises out of the 31 May 1985 school bus accident
near Snow Hill, North Carolina, in which six children were killed
and numerous others injured. The accident occurred when a tractor-
trailer truck driven by Karson Lee Conger (deceased) crossed the
center line of the highway and collided with a school bus. Plaintiff
is the administrator of the estate of Ricky Corbitt, one of the
young children killed. Defendants are Colombo, administrator of
the estate of Karson Lee Conger; Military Distributors of Virginia,
Inc., owners of the truck Conger was driving; and Thomas Built
Buses, Inc., manufacturers of the school bus.

On 26 August 1985, plaintiff filed an amended complaint alleg-
ing seven causes of action. The first and second claims allege
negligence by Conger and Military Distributors of Virginia, Inc.;
the third claim seeks punitive damages against the administrator
of Conger’s estate and Military Distributors of Virginia, Inc.; the
fourth claim alleges negligence by defendant Thomas Built Buses,
Inc. (Thomas Built) proximately caused pain, suffering and wrongful
death; the fifth claim alleges that defendant Thomas Built negligent-
ly designed and manufactured the bus which proximately caused
or enhanced the injuries; the sixth claim alleges strict liability
of defendant Thomas Built; and the seventh claim alleges breach
of implied warranty by defendant Thomas Built.
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Two defendants petitioned for removal of the case to the United
States District Court for the Eastern District of North Carolina.
On 8 November 1985, defendant Thomas Built filed its answer
and moved to dismiss the amended complaint under the Federal
Rules of Civil Procedure, Rule 12(b)(6) for failure to state a claim
upon which relief could be granted. The case was remanded to
Greene County Superior Court on 20 February 1986.

On 29 September 1987, Judge Llewellyn entered an order dis-
missing three of plaintiff's claims under G.S. 1A-1, Rule 12(b)(6)
for failure to state a claim upon which relief can be granted. The
three claims dismissed are those against defendant Thomas Built
for negligent design and manufacture of the bus which enhanced
plaintiff’s injuries; for strict liability of defendant Thomas Built;
and for punitive damages against defendant Thomas Built. The
remaining claims including plaintiff’s claim against Thomas Built
for negligence and implied warranty proximately causing the acei-
dent were denied and are not before us on appeal.

From this order, plaintiff appeals.

Taft, Taft & Haigler, by Thomas F. Taft, Kenneth E. Haigler,
Robert H. Hochuli, Jr. and James M. Stanley, Jr., for plaintiff-
appellant.

Sumrell, Sugg, Carmichael & Ashton, by James R. Sugg and
Rudolph A. Ashiton, 111, for defendant-appellee Thomas Built Buses,
Inc.

ORR, Judge.

For the reasons set forth in Warren v. Colombo, 93 N.C. App.
92, 377 S.E. 2d 249 (1989), we hold that plaintiff’s complaint suffi-
ciently states a cause of action against defendant for enhanced
injuries due to negligent design and manufacture of the school
bus. Further, the trial court did not err in dismissing the complaint
for failure to state a claim for which relief can be granted for
strict liability and punitive damages. Accordingly, we reverse and
remand solely on the issue of enhanced injuries.

Reversed in part, affirmed in part.
Judge GREENE concurs in the result.

Judge ARNOLD dissents.
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JOHNNIE ALBRITTON, ADMINISTRATOR OF THE ESTATE OF SHAWAN ALBRITTON,
PLAINTIFF-APPELLANT v. MICHAEL COLOMBO, ADMINISTRATOR OF THE ESTATE
oF KARSON LEE CONGER, DeceEasEp; MILITARY DISTRIBUTORS OF
VIRGINIA, INC. anp THOMAS BUILT BUSES, INC., DEFENDANTS-APPELLEES

No. 8788(C1263
(Filed 7 March 1989)

Sales § 22; Negligence § 22— enhanced injury liability — negli-
gent design and manufacture of school bus—sufficiency of
complaint

Plaintiff's complaint was sufficient to state a claim against
defendant school bus manufacturer for enhanced injuries due
to negligent design and manufacture of a school bus.

APPEAL by plaintiff from Liewellyn (James D.), Judge. Order
entered 29 September 1987 in Superior Court, GREENE County.
Heard in the Court of Appeals 11 May 1988.

This appeal arises out of the 31 May 1985 school bus accident
near Snow Hill, North Carolina, in which six children were killed
and numerous others injured. The accident occurred when a tractor-
trailer truck driven by Karson Lee Conger (deceased) crossed the
center line of the highway and collided with a school bus. Plaintiff
is the administrator of the estate of Shawan Albritton, one of
the young children killed. Defendants are Colombo, administrator
of the estate of Karson Lee Conger; Military Distributors of Virginia,
Inc., owners of the truck Conger was driving; and Thomas Built
Buses, Inc.,, manufacturers of the school bus.

On 26 August 1985, plaintiff filed an amended complaint alleg-
ing seven causes of action. The first and second claims allege
negligence by Conger and Military Distributors of Virginia, Inc.;
the third claim seeks punitive damages against the administrator
of Conger’s estate and Military Distributors of Virginia, Inc.; the
fourth claim alleges negligence by defendant Thomas Built Buses,
Inc. (Thomas Built) proximately caused pain, suffering and wrongful
death; the fifth claim alleges defendant Thomas Built negligently
designed and manufactured the bus which proximately caused or
enhanced the injuries; the sixth claim alleges strict liability of
defendant Thomas Built; and the seventh claim alleges breach of
implied warranty by defendant Thomas Built.
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Two defendants petitioned for removal of the case to the United
States District Court for the Eastern District of North Carolina.
On 8 November 1985, defendant Thomas Built filed its answer
and moved to dismiss the amended complaint under the Federal
Rules of Civil Procedure, Rule 12(b)(6) for failure to state a elaim
upon which relief could be granted. The case was remanded to
Greene County Superior Court on 20 February 1986.

On 29 September 1987, Judge Llewellyn entered an order dis-
missing three of plaintiff's claims under G.S. 1A-1, Rule 12(b)(6)
for failure to state a claim upon which relief can be granted. The
three claims dismissed are those against defendant Thomas Built
for negligent design and manufacture of the bus which enhanced
plaintiff’s injuries; for strict liability of defendant Thomas Built;
and for punitive damages against defendant Thomas Built. The
remaining claims including plaintiff’s claim against Thomas Built
for negligence and implied warranty proximately causing the acci-
dent were denied and are not before us on appeal.

From this order, plaintiff appeals.

Taft, Taft & Haigler, by Thomas F. Taft, Kenneth E. Haigler,
Robert H. Hochuli, Jr. and James M. Stanley, Jr., for plaintiff-
appellant.

Sumrell, Sugg, Carmichael & Ashton, by James R. Sugg and
Rudolph A. Ashton, III, for defendant-appellee Thomas Built Buses,
Inc.

ORR, Judge.

For the reasons set forth in Warren v. Colombo, 93 N.C. App.
92, 377 S.E. 2d 249 (1989), we hold that plaintiff’s ecomplaint suffi-
ciently states a cause of action against defendant for enhanced
injuries due to negligent design and manufacture of the school
bus. Further, the trial court did not err in dismissing the complaint
for failure to state a claim for which relief can be granted for
strict liability and punitive damages. Accordingly, we reverse and
remand solely on the issue of enhanced injuries.

Reversed in part, affirmed in part.
Judge GREENE concurs in the result.

Judge ARNOLD dissents.
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HARRY HOLMES, GUArDIAN AD LIitEM FOR JOHN HOLMES, A MINOR CHILD,
PLAINTIFF-APPELLANT v. MICHAEL COLOMBO, ADMINISTRATOR OF THE ESTATE
oF KARSON LEE CONGER, DeceEasep; MILITARY DISTRIBUTORS OF
VIRGINIA, INC. anD THOMAS BUILT BUSES, INC., DEFENDANTS-APPELLEES

No. 8785C1261
(Filed 7 March 1989)

Sales § 22; Negligence § 22— enhanced injury liability —negli-
gent design and manufacture of schoel bus— sufficiency of
complaint

Plaintiff’s complaint was sufficient to state a claim against
defendant school bus manufacturer for enhanced injuries due
to negligent design and manufacture of a school bus.

APPEAL by plaintiff from Llewellyn (James D.J, Judge. Order
entered 29 September 1987 in Superior Court, GREENE County.
Heard in the Court of Appeals 11 May 1988.

This appeal arises out of the 31 May 1985 school bus accident
near Snow Hill, North Carolina, in which six children were killed
and numerous others injured. The accident occurred when a tractor-
trailer truck driven by Karson Lee Conger (deceased) crossed the
center line of the highway and collided with a school bus. Plaintiff
is the Guardian Ad Litem for John Holmes, one of the young
children injured. Defendants are Colombo, administrator of the estate
of Karson Lee Conger; Military Distributors of Virginia, Inc., owners
of the truck Conger was driving; and Thomas Built Buses, Inc.,
manufacturers of the school bus.

On 26 August 1985, plaintiff filed an amended complaint alleg-
ing six causes of action. The first claim alleges negligence by Con-
ger and Military Distributors of Virginia, Inc.; the second claim
seeks punitive damages against the administrator of Conger’s estate
and Military Distributors of Virginia, Inc.; the third claim alleges
that defendant Thomas Built Buses, Inc. (Thomas Built) negligently
designed and manufactured the bus which proximately caused the
injuries; the fourth claim alleges defendant Thomas Built negligent-
ly designed and manufactured the bus which proximately caused
or enhanced the injuries; the fifth claim alleges strict liability of
defendant Thomas Built; and the sixth claim alleges breach of im-
plied warranty by defendant Thomas Built.
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Two defendants petitioned for removal of the case to the United
States District Court for the Eastern District of North Carolina.
On 8 November 1985, defendant Thomas Built filed its answer
and moved to dismiss the amended complaint under the Federal
Rules of Civil Procedure, Rule 12(b}X6) for failure to state a claim
upon which relief could be granted. The case was remanded to
Greene County Superior Court on 20 February 1986.

On 29 September 1987, Judge Llewellyn entered an order dis-
missing three of plaintiff's claims under G.S. 1A-1, Rule 12(b)(6)
for failure to state a claim upon which relief can be granted. The
three claims dismissed are those against defendant Thomas Built
for negligent design and manufacture of the bus which enhanced
plaintiff’s injuries; for strict liability of defendant Thomas Built;
and for punitive damages against defendant Thomas Built. The
remaining claims including plaintiff’s claim against Thomas Built
for negligence and implied warranty proximately causing the acci-
dent were denied and are not before us on appeal.

From this order, plaintiff appeals.

Taft, Taft & Haigler, by Thomas F. Taft, Kenneth E. Haigler,
Robert H. Hochuli, Jr. and James M. Stanley, Jr., for plaintiff-
appellant.

Sumrell, Sugg, Carmichael & Ashton, by James R. Sugg and
Rudolph A. Ashton, III, for defendant-appellee Thomas Built Buses,
Inc.

ORR, Judge.

For the reasons set forth in Warren v. Colombo, 93 N.C. App.
92, 377 S.E. 2d 249 (1989), we hold that plaintiff's complaint suffi-
ciently states a cause of action against defendant for enhanced
injuries due to negligent design and manufacture of the school
bus. Further, the trial court did not err in dismissing the complaint
for failure to state a claim for which relief can be granted for
strict liability and punitive damages. Accordingly, we reverse and
remand solely on the issue of enhanced injuries.

Reversed in part, affirmed in part.
Judge GREENE concurs in the result.

Judge ARNOLD dissents.
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STATE OF NORTH CAROLINA v. WILLIAM PAUL REED

No. 88195C387
(Filed 7 March 1989)

1. Criminal Law § 138.21— two counts of assault—especially
heinous, atrocious or cruel—properly found
The trial court did not err in a prosecution for two counts
of assault with a deadly weapon with intent to kill inflicting
serious injury by finding as an aggravating factor in both cases
that the offense was especially heinous, atrocious or cruel where
the court stated that it was considering only the situation
as it existed during the course of the offense and the overall
situation during the course of the offense. The judge had ex-
plicitly acknowledged during argument by counsel that he
recognized that it was improper for the court to use conviction
of a joined offense as the basis for finding another offense
especially heinous, atrocious or cruel, and the type of assault
in this case was excessively brutal beyond that normally pres-
ent in any assault with a deadly weapon with intent to kill
inflicting serious injury.

2. Criminal Law § 138.29— assault—nonstatutory aggravating
factor — premeditated and deliberated assault—no error
The trial court did not err when sentencing defendant
for two counts of assault with a deadly weapon with intent
to kill inflicting serious injury by finding as a nonstatutory
aggravating factor that the assault on his wife was premeditated
and deliberated where there was ample evidence of defendant’s
intent to kill on the night in question and the evidence of
premeditation and deliberation from two days earlier was not
necessary to prove the intent to kill element of the offense.

3. Criminal Law § 138.7— assault—sentencing—limited use of
statements made by defendant to psychologist
There was no error when sentencing defendant for two
counts of assault with a deadly weapon with intent to Kkill
inflicting serious injury from admitting testimony concerning
statements made by defendant to his psychologist about his
consumption of alcohol prior to the offenses for the limited
purpose of proving what he had told his psychologist and not
to prove that he had used alcohol. Although the formal rules
of evidence do not apply in sentencing hearings, and the court
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may base its sentencing decision on reliable hearsay, defendant
is not entitled to consideration of hearsay evidence if it is
of doubtful credibility and defendant had the burden of persua-
sion on mitigating circumstances. The defendant here failed
to show that the statements in question were manifestly
credible.

Judge BECTON concurs in the result.

APPEAL by defendant from DeRamus, Judge. Judgment en-
tered 21 October 1987 in Superior Court, ROWAN County. Heard
in the Court of Appeals 1 November 1988.

The defendant was tried and convicted of two counts of assault
with a deadly weapon with intent to kill inflicting serious injury.
The State’s evidence at trial tended to show that defendant was
separated from his wife (Carol Reed) at the time of the incident,
and Mrs. Reed was living with another man (Mr. Wells). Defendant
knew of the relationship and knew where the two were residing.

On 5 August 1987 at approximately 10:30 or 11:00 p.m., a
car pulled into Mr. Wells' driveway and a shot was fired from
the vicinity of the car through a glass storm door to the home.
The victims, Mrs. Reed and Mr. Wells, had been sitting on the
living room couch when the first shot was fired. Mr. Wells testified
that the bullet from the first shot went right by his head. An
investigating officer testified that a shell casing was found in the
wall behind the couch, about 6-8 inches above the back of the
couch. Both Mr. Wells and Mrs. Reed testified they got up from
the couch and ran out of the living room, away from the attack.
As Mr. Wells was moving toward the kitchen he was struck by
a bullet in the right arm, just above the elbow. The bullet shattered
the bone so that he was unable to use his right arm after that
initial wound. Mr. Wells testified that he was trying to protect
himself with a kitchen chair but when he reached for the chair,
he was wounded in his left arm by two bullets. The second wound
to his left arm severed the main artery in the arm. Mr. Wells
testified that he clearly saw the defendant standing in the living
room of the house holding a .22 caliber rifle. Mr. Wells also testified
that he pleaded with the defendant to stop shooting.

Mrs. Reed testified that she had run to a back bedroom after
the initial shot had been fired. When she heard something fall
in another room, she went to stand near a doorway and looked
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around a corner to see what was happening in the kitchen. Mrs.
Reed testified that she saw Mr. Wells on the floor, and that she
saw the defendant holding a rifle. Mrs. Reed testified that the
defendant shot her in the left arm as she stood in the doorway.
After being wounded Mrs. Reed ran back into the bedroom. Mrs.
Reed also testified that after she heard no more shots for awhile
and thought the defendant had left, she returned to the kitchen
to help Mr. Wells. Mrs. Reed was then shot in the back by defend-
ant. Mrs. Reed fell on the floor in front of the refrigerator. The
defendant then fired two more shots in her direction, both of which
hit the refrigerator. Mrs. Reed testified she then pulled herself
up off the floor and ran back into the bedroom, screaming to the
defendant to please stop shooting. After some time Mrs. Reed
returned to the kitchen and found the defendant had left. She
then ran to a neighbor’s house to get help. Both victims testified
they were certain the defendant was their assailant.

The State also presented testimony from a police officer and
a detective who were called to the scene the night of the shootings.
The policemen testified that eight .22 caliber spent shells were
found in various locations in the living room. Furthermore, one
bullet was found in the wall behind the couch, two in the wall
next to a door, one in the refrigerator, and one in the wall behind
the refrigerator (the bullet had passed through the refrigerator).
The State also presented testimony from the surgeon who treat-
ed the victims the night of the shooting. His testimony corroborated
the victims’' testimony as to the nature of their wounds.

A friend of the defendant, a Mr. Lefler, also testified for the
State. Mr. Lefler recalled a conversation with the defendant that
allegedly occurred on 3 August 1987 in which the defendant asked
Mr. Lefler if Mrs. Reed “knew” Mr. Lefler's car and if Mr. Lefler
had a gun the defendant could borrow. Mr. Lefler testified that
the defendant said he was “going to go shoot the hell out of Carol”
(Mrs. Reed).

The defendant presented no evidence. Upon guilty verdicts
on both charges the court sentenced defendant to two consecutive
15 year terms. Defendant appealed.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General Robin W. Smith, for the State.

Appellate Defender Malcolm Ray Hunter, Jr., by Assistant
Appellate Defender Staples Hughes, for the defendant-appellant.
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EAGLES, Judge.

Defendant does not argue in his brief any of the eight
assignments of error that relate to the guilt determination phase
of his trial. They are therefore deemed abandoned. Rule 28(b)(5),
N.C. Rules of App. Proc. He also fails to argue three of the
assignments of error listed in the record that relate to the sentenc-
ing phase. They too are deemed abandoned. Id. The four assignments
of error defendant did argue in his brief relate to the sentencing
phase. Two assignments question the propriety of finding as an
aggravating factor that each offense was especially heinous, atrocious
or cruel. Defendant also argues that the trial court erred in finding
that the offense against Mrs. Reed was premeditated and deliberated.
Finally, the defendant argues that the trial court’s failure to admit
statements allegedly made by defendant to a psychologist regard-
ing defendant’s use of alcohol prior to the commission of the of-
fenses was error. The defendant asserts in his brief that the error
resulted in the “tepid finding of a mitigating mental condition.”
After careful review of the record, we find no error in the sentenc-
ing phase.

L.

[1] Defendant asserts that it was error for the trial court to have
found as an aggravating factor in both cases that the offense ‘was
especially heinous, atrocious or cruel. Defendant’s argument is that
the trial court used the conviction of each offense as an aggravating
factor in the other. We find no merit to defendant’s argument
- and therefore overrule these two assignments of error.

In State v. Westmoreland, 314 N.C. 442, 334 S.E. 2d 223 (1985),
the Court held that use of a joined offense as evidence that the
offense for which defendant is being sentenced was especially heinous,
atrocious or cruel violates the Fair Sentencing Act. In Westmoreland,
the defendant had been convicted of one count of f{irst degree
murder, two counts of second degree murder, and one count of
assault with a deadly weapon with intent to kill inflicting serious
injury. In sentencing for the non-capital offenses the trial court
stated that “these four offenses were committed within a short
time of one another, and that the course of conduct in which defend-
ant committed the first degree murder . . . was a part of other
crimes involving violence against the persons.” Id. at 448, 334 S.E.
2d at 227. The trial court found that all three non-capital offenses
were especially heinous, atrocious or cruel. The Supreme Court
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found that although the trial court did not explicitly use defendant’s
convictions as aggravating factors, in relying on defendant’s
“murderous course of conduct” the trial court had in effect used
the contemporaneous convictions as aggravating factors. Id. at 449,
334 S.E. 2d at 228,

In support of his argument here, the defendant points to the
statements made by the court at the sentencing hearing. The trial
court stated that, in finding each offense especially heinous, atrocious
or cruel, the court was “considering only the situation as it existed
during the course of the offense . . . the overall situation during
the course of the offense.” The court went on to state that

[t]he victims cared for each other and were exposed to the
infliction of wounds over a period of time, and other gunshots
in the house, by a person—by the defendant — who was violent
throughout it all, who gave no indication when it was over,
other than leaving, violently leaving both victims in fear.

Contrary to defendant’s assertion, looking at the context in which
the statement was made by the trial court, in light of arguments
of counsel and responses by the court, we find that the quoted
statement does not indicate the trial court improperly used a joined
offense as an aggravating factor in either of these cases. The judge
had explicitly acknowledged during argument by counsel that he
recognized that it was improper for the court to use conviction
of a joined offense as the basis for finding another offense especially
heinous, atrocious or cruel. The trial eourt’s reference to the “overall
situation” does not necessarily indicate he was improperly consider-
ing a “course of conduct” that included the commission of a joined
offense. The “overall situation” was that the victims were attacked
late at night in the home they shared, without warning or provoca-
tion on their part. Furthermore, as the defendant stealthily moved
to various places in the living room, he shot at the vietims at
least nine times, wounding one twice and the other three times,
over an extended period of eight to ten minutes. Both victims
testified that even after each had been wounded by defendant,
they pleaded with defendant to stop shooting. This type of assault
is excessively brutal beyond that normally present in any assault
with a deadly weapon with intent to kill inflicting serious injury.
See State v. Vaught, 318 N.C. 480, 349 S.E. 2d 583 (1986).
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I1.

[2] Defendant’s next assignment of error is based on the court’s
finding as a non-statutory aggravating factor that the assault on
Mrs. Reed was premeditated and deliberated. Defendant argues
that the trial court used evidence of an element of an offense
to aggravate that same offense. Defendant’s argument is without
merit. ‘

The defendant argues that since the trial court found that
defendant had premeditated and deliberated the shooting of Mrs.
Reed “over a period of approximately two days” he must have
relied on the State’s evidence of defendant’s 3 August 1987 conver-
sation with a friend. Since this evidence was introduced at trial,
defendant asserts it could have been used by the jury as the basis
of the “intent to kill” element of the offense for which he was
convicted. “Evidence necessary to prove an element of the offense
may not be used to prove any factor in aggravation . . ..” G.S.
§ 15A-1340.4(a)(1). Premeditation means that the defendant formed
the intent to kill during some period of time before actually commit-
ting the crime; deliberation means that the defendant formed the
intent to kill while in a “cool state of blood and not under the
influence of a violent passion suddenly aroused by sufficient provo-
cation.” State v. Misenhetmer, 304 N.C. 108, 113, 282 S.E. 2d 791,
795 (1981). To show premeditation, the State must prove the timing
of the defendant’s intent. To show deliberation, the State must
prove defendant’s emotional state at the time the intent to kill
was formed. An intent to kill may be shown by evidence of the
deadly weapon used, the number of shots fired, the nature of the
wounds inflicted and other circumstances at the time of the assault.
Therefore, proof of premeditation and deliberation requires presen-
tation of additional evidence beyond evidence necessary to prove
defendant’s intent to kill. See State v. Smith, 92 N.C. App. 500,
374 S.E. 2d 617 (1988). In this case, evidence of defendant’s conver-
sation two days before the shooting was sufficient to show premedita-
tion and deliberation. Evidence of defendant’s conduct on the night
of the assaults was sufficient to prove the intent to kill element.

Since there was ample evidence of defendant’s intent to kill
on the night in question, i.e., the number of shots, the multiple
shootings of already wounded victims, etec., the evidence of premedita-
tion and deliberation from two days earlier “was not necessary
to prove an element of the offense,” i.e., the intent to kill. According-
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ly, the State is not precluded from using the premeditation and
deliberation evidence to prove an aggravating factor for sentencing
purposes.

IIL.

[3] Defendant’s final argument is that the trial court erred in
limiting the use of certain testimony offered at the sentencing
hearing concerning statements made by defendant to his psychologist
about his consumption of alcohol prior to the offenses. The State
objected to the psychologist’s testimony on hearsay grounds. The
trial court ruled the evidence would not be admitted to prove
defendant had used alcohol but would be admitted for a limited
purpose, as evidence of what defendant told his psychologist. De-
fendant asserts that the statements made by defendant were shown
to be trustworthy and, though clearly hearsay, they should have
been admitted to prove the truth of the matter asserted. Defendant
further argues that had the statements been admitted to prove
that defendant had consumed alcohol prior to the shootings, the
court would have been compelled to find as a mitigating factor
that “defendant was suffering from a . . . physical condition that
was insufficient to constitute a defense but significantly reduced
his culpability for the offense.” G.S. § 15A-1340(a)2)(d). Defendant’s
argument is without merit.

Although the formal rules of evidence do not apply in sentenc-
ing hearings, evidence offered at sentencing must be both pertinent
and dependable. State v. Pinch, 306 N.C. 1, 292 S.E. 2d 203, ceri.
dented, Smith v. North Carolina, 459 U.S. 1056, 103 S.Ct. 474,
74 L.Ed. 2d 622 (1982). While the court may base its sentencing
decision on “reliable hearsay,” State v. Smith, 300 N.C. 71, 265
S.E. 2d 164 (1980), defendant is not entitled to consideration of
hearsay evidence that is of doubtful credibility.

In the sentencing phase, the burden of persuasion on mitigating
circumstances is on the defendant. State v. Braswell, 78 N.C. App.
498, 337 S.E. 2d 637 (1985). Defendant must convince the court
that evidence of the mitigating factor is “unecontradicted, substan-
tial and manifestly credible.” State v. Cameron, 314 N.C. 516, 520,
335 S.E. 2d 9, 11 (1985). “The failure of a court to find a factor
in mitigation urged by the defendant will not be overturned on
appeal unless the evidence in support of the factor is uncontradicted,
substantial, and there is no reason to doubt its credibility. State
v. Lane, 7T N.C. App. 741, 745, 336 S.E. 2d 410, 412 (1985). The
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refusal of the trial court to admit the doctor’s testimony to prove
that defendant had consumed alcohol prior to the offenses was
not error. The defendant failed to show the statements were manifest-
ly credible.

For the reasons stated, we find no error.
No error.
Judge GREENE concurs.

Judge BECTON concurs in the result.

STATE OF NORTH CAROLINA v. MICHAEL RAY BRITT

No. 88165C518
(Filed 7 March 1989)

1. Constitutional Law § 69; Rape and Allied Offenses § 4—
sexual abuse of child —right to confrontation — not raised at trial

In a prosecution arising from the sexual abuse of defend-
ant’s daughter by defendant, defendant could not raise for
the first time on appeal Sixth Amendment confrontation clause
issues regarding his ex-wife’s testimony as to what their
daughter had told her. Moreover, there was no prejudice even
if there was error in the admission of testimony on the two
occasions when defendant objected.

2. Rape and Allied Offenses § 4— child sexual abuse —mother’s
statements to doctors concerning child’s statements—no error
There was no error in a prosecution for rape, incest, taking
indecent liberties with a child, and first degree sexual offense
from the admission of testimony from the victim’s pediatrician
concerning the mother’s statements to him and his partner
relating what the victim had told her mother. Defendant waived
his objection when the mother later testified to the same in-
cidents without objection.
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. Criminal Law § 50.1— sexual abuse of child—pediatricians’
testimony that child’s statements credible—no plain error

There was no plain error in a prosecution arising from
the sexual abuse of a child in allowing the victim’s pediatricians
to testify that the child’s statements were credible.

. Criminal Law § 100— sexual abuse of child—private coun-
sel —use of mother’s counsel in custody suit—no plain error

There was no plain error in a prosecution arising from
the sexual abuse of a child from the use of counsel in the
mother’s custody suit as private prosecutors where the private
prosecutors were involved only by the consent of the district
attorney, the private prosecutors and the district attorney
tried the case together, and there was no underlying judgment
the enforcement of which would benefit one party.

. Rape and Allied Offenses § 6— first degree sexual offense—
instructions —unanimity of verdict

There was plain error in a conviction for first degree
sexual offense where the court’s instruction described six
separate sexual acts, the evidence would support a conviction
based on at least three of those acts, and the offense or of-
fenses for which defendant was found guilty could not be deter-
mined from the jury’s general verdict. N.C.G.S. § 15A-1237(b),
North Carolina Constitution, Art. I, § 24.

. Rape and Allied Offenses § 19— indecent liberties —instruc-
tions —unanimity of verdict

A conviction for taking indecent liberties with a ‘child
was reversed where the court’s instruction pointed out three
distinct types of acts which would constitute taking indecent
liberties, the evidence would support a conviction based on
any of the three acts, and the act or acts which the jury
found defendant had committed could not be determined.

. Rape and Allied Offenses § 5— sexual abuse of child —motion
to dismiss charges denied—no error

There was no error in a prosecution for rape, taking inde-
cent liberties with a child, incest, and first degree sexual of-
fense from the denial of defendant’s motion to dismiss all
charges.
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APPEAL by defendant from Currin, Judge. Judgment entered
9 December 1987 in Superior Court, ROBESON County. Heard in
the Court of Appeals 10 January 1989.

A jury convicted Michael Ray Britt (defendant) of first degree
rape, incest, taking indecent liberties with a child, and first degree
sexual offense. The victim was defendant’s young daughter, Michelle.
The trial court sentenced defendant to concurrent life sentences
for the rape and sexual offense charges and six years each for
incest and indecent liberties to run consecutively with the life
sentences. Defendant appeals.

Attorney General Thornburg, by Associate Attorney General
Martha K. Walston, for the State.

Geoffrey C. Mangum for the defendant-appellant.

EAGLES, Judge.

In this child sexual abuse case defendant presents numerous
assignments of error. We hold that the trial court erred in instruect-
ing the jury as to the first degree sexual offense and indecent
liberties charges. Accordingly, we reverse and remand for a new
trial on those charges; otherwise, we find no prejudicial error.

The evidence for the State tended to show the following: De-
fendant and his wife, Martha, separated on 9 December 1983 with
Martha retaining custody of their 13 month old daughter Michelle.
Michelle was born on 10 November 1982. In October 1984 Martha
took her daughter to see a local pediatrician, Dr. Young, because
Michelle was complaining that her “bottom” hurt and because
Michelle had used sexually explicit language. Dr. Young’s examina-
tion found nothing physically wrong. Sometime thereafter Dr.
Young’s partner, Dr. Adams, became Michelle’s pediatrician.

In December 1985 Dr. Adams referred Michelle to another
pediatrician, Dr. Frothingham, because Michelle had suffered a
number of recurring infections, including vaginitis. Dr. Frothingham
testified that he saw Michelle in February 1986 and that “the
opening to her vagina was larger than it should be in a child
that age.” Upon his examination of Michelle and Dr. Young’s office
notes, Dr. Frothingham conecluded that Michelle might be a sexual
abuse victim. He told Martha of his concerns and advised her to
watch Michelle closely.
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Martha testified that on or about 9 April 1986, after returning
home from a visit with her father, Michelle was watching television.
Shortly after her father left, Michelle told Martha of instances
of sexual abuse committed against her by defendant. Defendant
did not object to this testimony. The following day Martha went
to Dr. Adams’ office, without Michelle, and talked with him about
what Michelle had told her. Dr. Adams advised Martha to contact
a local psychologist, Dr. Dennis O'Brien.

The following day Dr. O'Brien examined Michelle. After talking
with Michelle for about thirty minutes Dr. O'Brien concluded that
Michelle had been sexually abused. He recommended that Martha
not allow defendant to visit with Michelle.

Beginning in May 1987 Michelle began seeing Dr. Susan Deese,
a child psychologist. Dr. Deese testified that she examined Michelle
and that Michelle showed her what her father had done to her.
While using anatomically correct dolls Michelle first identified for
Dr. Deese the various parts of the body. She called the male doll’s
penis a “weewee.” She called the vagina and urinary opening on
the female doll “peepee” and “weewee.” In part, Michelle told Dr.
Deese that “[m]y daddy used to touch my peepee” and “Daddy
put his tongue on my weewee.” In a later interview with Dr. Deese,
Michelle told the doctor that defendant put soap and his fingers
in her vagina and rectum. She then related to Dr. Deese that
“Daddy used to touch me with his weewee and stuck it in my peepee.”

After Dr. Deese testified, the State, without examining her,
tendered Michelle for defendant’s cross-examination. Defendant
declined to cross-examine Michelle.

The evidence for the defendant tended to show the following:
Dr. Bob Rollins, a forensic psychiatrist at Dorothea Dix Hospital,
testified that defendant did not meet the psychological profile of
one who sexually abuses children. Defendant’s former boss, Billy
Howard, testified that defendant’s reputation within the community
was excellent. Both defendant’s mother and sister testified that
defendant loved his daughter, took good care of her when they
visited, and that he behaved appropriately when he was with her.
The defendant testified in his own defense denying each of the
charges.

[1] On appeal defendant argues that Martha’s testimony as to
what Michelle told her was hearsay the admission of which violated
his rights under the Sixth Amendment’s Confrontation Clause.
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He further argues that Martha'’s testimony is not admissible under
any of the arguably applicable hearsay rule exceptions: excited
utterance, N.C. R. Evid. 803(2); medical diagnosis or treatment,
N.C. R. Evid. 803(4); or the residual exception, N.C. R. Evid. 803(24).

We first note that defendant raised no Confrontation Clause
issue or any other constitutional issue at trial. Accordingly, he
may not raise constitutional issues for the first time on appeal.
In re Gorski v. N.C. Symphony Society, 310 N.C. 686, 314 S.E.
2d 539 (1984). Moreover, defendant objected only twice during Mar-
tha'’s testimony. The exceptions brought forward by defendant are
not related to Martha's testimony about abuse of Michelle. Defend-
ant has not properly preserved as error Martha's testimony of
Michelle’s abuse and we may not address it in our review. N.C.
R. App. Proc. 10(b); State v. Tolley, 290 N.C. 349, 226 S.E. 2d
353 (1976).

Defendant’s first exception during Martha's testimony came
when Martha testified that she took Michelle to see Dr. Young
in October 1984 because Michelle complained that her “bottom”
hurt and because Michelle had used a sexually explicit four letter
word. Since Dr. Young actually examined Michelle on this visit,
Martha's testimony of what she recounted to the doctor is admissi-
ble under North Carolina Rule of Evidence 803(4). State v. Smith,
315 N.C. 76, 337 S.E. 2d 833 (1985); 4 Weinstein's Evidence section
803(4)[01] (1985). Even if its admission were error, defendant was
not prejudiced by this testimony because the evidence shows that
Dr. Young discovered nothing physically wrong with Michelle in
October 1984.

Defendant’s only other exception came when Martha described
an incident in November 1985 between Michelle and defendant
which Michelle had told her occurred while they were fishing.
Michelle came home upset because she claimed that defendant had
threatened to kill her and Martha because Michelle was not playing
in the area defendant told her to play. Assuming arguendo that
the admission of this testimony was error, defendant has failed
to demonstrate evidence sufficient to show that a different result
would have been reached. G.S. § 15A-1443(a). Given the remaining
physical and circumstantial evidence presented by the State we
conclude that there was no prejudice. This assignment of error
is without merit.
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[2] Defendant also assigns as error the trial court’s admission
of Dr. Adams’ testimony concerning Martha's statements made
to him and his partner, Dr. Young, relating what Michelle had
told her mother. While Dr. Adams’ testimony should have been
excluded initially, defendant waived his objection to that testimony
when Martha later testified to the same incidents without objection.
State v. Lloyd, 321 N.C. 301, 364 S.E. 2d 316 (1988), petition for
cert. filed (1989). Accordingly, we overrule this assignment of error.

[3] In defendant’s third assignment of error he argues that the
trial court committed plain error in allowing Dr. Adams, Dr. O'Brien,
and Dr. Deese to testify that Michelle’s statements to them were
credible. Defendant correctly argues that Rule 405(a) of the North
Carolina Rules of Evidence states, in part, that “[e]xpert testimony
on character or a trait of character is not admissible as circumstan-
tial evidence of behavior.” However, we note that defendant failed
to object to this testimony at trial thereby waiving his right to
object on appeal. Furthermore, in reviewing the entire record, we
decline to hold that the admission of this testimony was such a
fundamental error as to constitute plain error. State v. Black, 308
N.C. 736, 303 S.E. 2d 804 (1983).

[4] Defendant next assigns as error the State’s use of Martha's
custody suit counsel as private prosecutors in prosecuting this case.
He contends that the private prosecutors’ degree of control over
the case violated due process under both the state and federal
constitutions. Defendant further argues that the Supreme Court’s
decision in Young v. U.S. ex rel. Vuitton et Fils S.A., 481 U.S.
787, 95 L.Ed. 2d 740, 107 S.Ct. 2124 (1987), states that the appoint-
ment of a private prosecutor in a criminal matter who also represents
an interested party in civil litigation is a fundamental error which
can never be deemed harmless. As previously noted, defendant
failed to raise any constitutional issues at trial and is, therefore,
precluded from raising them for the first time on appeal, In re
Gorski, at 694, 314 S.E. 2d at 544, unless plain error occurred.
State v. Odom, 307 N.C. 655, 300 S.E. 2d 375 (1983).

We hold that Young is distinguishable from the instant case.
First, Young involved the court appointment of a private prosecutor
who prepared and tried the case without any involvement or
assistance of the U.S. Attorney’s office so that the private prose-
cutor was the sole representative of the people’s interest in the
case. Additionally, in Young the trial court appointed the private
prosecutor to pursue criminal contempt charges against the defend-
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ants for violating the provisions of an earlier consent judgment.
Here private prosecutors were involved only by consent of the
district attorney. The private prosecutors and an assistant district
attorney tried the case together. Person v. Miller, 854 F. 2d 656
(4th Cir. 1988). Further, unlike Young, in this case there was no
underlying judgment whose enforcement would benefit one party.
~ We hold, therefore, that Young does not control here and that
~ the use of private prosecutors, on this record, does not constitute
plain error.

By defendant’s fifth assignment of error he contends that the
trial court committed plain error in instructing the jury on the
first degree sexual offense and indecent liberties charges. We agree
and, accordingly, we reverse those two convictions.

[6] Defendant contends that even though he failed to object to
the trial court’s instructions, when the instructions violate his right
to a unanimous verdict he may argue plain error on appeal. N.C.
Const. Art. 1 section 24; G.S. § 15A-1237(b). We agree. In State
v. Callahan, 86 N.C. App. 88, 356 S.E. 2d 403 {1987), this court
held that the trial court erred in instructing the jury that if the
defendant forced his victim to perform fellatio or anal intercourse,
he would be guilty of first degree sexual offense. We said that
“there is no way for this Court to tell whether defendant was
convicted of second degree sexual offense because the jury
unanimously agreed that defendant engaged in fellatio, anal inter-
course, both fellatio and anal intercourse, or whether some members
of the jury found that he engaged in fellatio but not anal intercourse
and some found that he engaged in anal intercouse but not fellatio.”
Id. at 90-91, 356 S.E. 2d at 405. Here, the trial court’s instructions
on the first degree sexual offense and indecent liberties charges
are similarly defective.

The trial court instructed the jury that in order to convict
defendant on the first degree sexual offense charge the State must
show

First, that the Defendant engaged in a sexual act with the
victim. A sexual act means any touching, however slight, by
the lips or the tongue of one person to any part of the female
sex organ of another. Any touching by the lips or tongue
of one person of the male sex organ of another. Any fouching
by the lips or tongue of one person in the anus of another.
Any penetration, however slight, of the anus of any person
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by the male sex organ of another. Any penetration, however
slight, by an object into the genital or anal opening of a per-
son’s body.

Defendant points out that this instruction describes six separate
sexual acts. The evidence presented in this case could support
a conviction based on at least three of these acts. As in Callahan,
we cannot ascertain from the jury’s general verdict for which of-
fense or offenses they found defendant guilty. Accordingly, we
reverse defendant’s conviction for first degree sexual offense.

[6] The trial court instructed the jury that in order for the State
to prove the indecent liberties charge it must demonstrate

First, that the Defendant willfully took an indecent liberty
with a child for the purpose of arousing or gratifying sexual
desire. An indecent liberty is an immoral, improper or indecent
touching or act by the Defendant upon the child or an induce-
ment by the Defendant of an immoral or an indecent touching
by the child.

This instruction points out three distinet types of acts which would
constitute taking indecent liberties. The evidence presented by
the State could support a conviction based on any of the three
acts. Since we cannot determine which act or acts the jury found
that defendant committed, we must reverse this conviction as well.

[7] Defendant argues that the trial court erred in failing to grant
his motion to dismiss all charges made at the close of the State’s
evidence and at the close of all of the evidence. We disagree.
By his introduction of evidence defendant waived his right to object
to the trial court’s denial of his motion made at the close of the
State’s evidence. State v. Powell, 74 N.C. App. 584, 328 S.E. 2d
613 (1985); G.S. § 15-173. Therefore, we address only defendant’s
motion made at the close of all of the evidence.

Considering the evidence in the light most favorable to the
State, we hold that there was substantial evidence of both the
first degree rape and incest charges. Dr. Deese testified that Michelle
told her that “Daddy used to touch me with his weewee and stuck
it in my peepee.” This evidence is sufficient to support a verdict
of guilty of incest, carnal intercourse with defendant’s daughter.
G.S. § 14-178. Further, the State’s evidence showed that Michelle
was between three and four years old at the time of the offense
and that defendant was more than four years older than Michelle,
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supporting the charge of first degree rape. G.S. § 14-27.2. This
assignment of error is without merit.

In his brief defendant argues four additional issues. He con-
tends that the trial court erred in instructing the jury upon its
reporting that it was deadlocked and that the trial court erred
in finding certain aggravating factors during sentencing. In each
of these instances defendant failed to object to the trial court’s
action. Accordingly, we may not address any of these issues on
appeal. N.C. R. App. Proc. 10(b).

In summary, we find no prejudicial error in the first degree
rape and incest convictions. However, we find that the trial court
committed plain error in instructing the jury on the first degree
sexual offense and indecent liberties charges. Accordingly, as to
those two charges we reverse and remand.

Affirmed in part; reversed and remanded in part.

Judges PARKER and LEWIS econcur.

SAMPSON COUNTY CHILD SUPPORT ENFORCEMENT AGENCY, Ex REL.
MARY HESTER BOLTON, PLAINTIFF-APPELLEE v. ALBERT BOLTON, JR.,
DEFENDANT-APPELLANT

No. 884DC609
(Filed 7 March 1989)

1. Garnishment § 2— garnishment for child support—rate set
in order—necessity for motion for higher rate

Due process requires that a child support enforcement
agency may automatically garnish wages for enforcement of
child support in IV-D cases only at the rate set out in the
controlling child support order. Once the underlying order sets
out the amount of the ongoing support obligation and the amount
to be applied toward liquidation of a support arrearage, the
agency may not garnish at a higher rate without first pursuing
a motion to show cause why the debtor should not be garnished
at a higher rate than that set by the underlying order. N.C.G.S.
§ 110-136.
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2. Garnishment § 2— garnishment for child support—hearing
—equal protection
The hearing provided by N.C.G.S. § 110-136.4 in IV-D gar-
nishment proceedings does not violate a debtor’s rights to
equal protection when compared to the hearing granted private
litigants under N.C.G.S. § 110-136.5.

APPEAL by defendant from Thagard, Judge. Orders entered
18 April 1988 in Distriect Court, SAMPSON County. Heard in the
Court of Appeals 12 December 1988.

In 1978 defendant, a non-custodial parent, became subject to
a child support order requiring him to pay $15.00 per week to
the clerk of court for the support of his five minor children. As
the children received public assistance the order specified that
defendant’s payments be delivered to the North Carolina Depart-
ment of Human Resources to reimburse the State for benefits
provided to defendant’s children under the Aid for Families with
Dependent Children program. Statutory reimbursement to the State
was created in response to a federal scheme for child support
enforcement.

In 1980, Sampson County Child Support Enforcement Agency
acquired an order to show cause alleging that defendant was in
contempt for failing to make his payments. Defendant filed a motion
contending that no debt had accrued to the State during the periods
he had been unemployed. On appeal to this Court defendant’s posi-
tion was upheld. Lockamy v. Bolton, No. 814DC1153 (N.C. Court
of Appeals, filed 7 September 1982 (unpublished opinion)). As a
result of that opinion the defendant’s arrearage was adjusted on
remand to include only periods during which he was financially
able to furnish support.

In February 1985, plaintiff again acquired an order to show
cause, alleging that defendant was in arrears in the amount of
$4,190.00. Defendant filed a motion challenging the amount of ar-
rears and requesting a modification of the original order. The court
did not relieve defendant of the portion of the debt attributable
to the months he had been unemployed. But, as all but one of
defendant’s children had reached the age of eighteen, the court
‘reduced defendant’s future support obligations to $5.00 per week,
and set the rate for payment on arrearages at $10.00 per week.
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On appeal this Court restated that defendant was not liable
for support during months he was financially unable, that is, when
he was unemployed. On remand, the District Court deleted all
arrearages for the months of November through March, 1981 through
1985.

On 2 December 1987, plaintiff served defendant with a “Notice
of Intent to Require Income Withholding” pursuant to N.C.G.S.
§ 110-136.4. Until 1986, defendant’s employment had consisted of
warm weather seasonal farm work. When plaintiff served the de-
fendant with a “Notice of Garnishment” defendant was working
full time at a tobacco company. However, during the ninety-five
weeks from March 1985 through December 1986, defendant had
been unemployed a total of 44 weeks.

The Notice stated arrearages at $3,565.78 and that defendant’s
wages would be garnished at the rate of $60.00 per week. Garnish-
ment was to begin automatically. The notice stated that defendant
could contest garnishment only by alleging one of three mistakes
of fact as set out in N.C.G.S. § 110-129(10).

“Mistake of fact” means that the obligor:

(a) is not in arrears in an amount equal to the support payable
for one month; or

(b) did not request that withholding begin . . . or

{c) is not the person subject to the court order of support
for the chid [sic] named in the advance notice of withholding.

Instead, defendant wished to contest the amount of arrearage and
the amount to be garnished.

Defendant by motion requested a hearing. In addition to challeng-
ing the amount of arrearage and the amount to be withheld the
motion challenged the constitutionality of the State’s wage garnish-
ment procedures for the enforcement of child support in IV-D cases.

In its order dated 18 April 1988, the district court adjusted
the amount of defendant’s arrearage in consideration of the 44
weeks he was not employed, set defendant’s weekly garnishment
at $40.00, and denied defendant’s due process and equal protection
challenges to the statute. From this order defendant appeals.
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Attorney General Lacy H. Thornburg, by Assistant Attorney
General T. Byron Smith, for the State appellee.

East Central Community Legal Services, by Leonard G. Green
and James P. Green, Jr., for defendant appellant.

ARNOLD, Judge.

Defendant contends that the hearing provided under N.C.G.S.
§ 110-136.4 for contesting wage garnishment fails to comport with
due process requirements under the federal and North Carolina
Constitutions. We disagree. Rather, we find that plaintiff Sampson
County Child Support Enforcement Agency proceeded wrongly under
North Carolina’s statutory scheme for income withholding in IV-D
cases by attempting to use the garnishment proceeding outlined
in N.C.G.S. § 110-136.4 as a means to modify the underlying order
which established the rate at which the defendant could be assessed
for arrearages.

Defendant also contends that the notice provisions of N.C.G.S.
§ 110-136.4 are contrary to the federal statute which is the basis
for wage garnishment proceedings and therefore invalid under the
Supremacy clause. We take up this argument first, and then pro-
ceed to defendant’s due process argument.

Federal law requires states to implement procedures for in-
come withholding as a method of enforcing child support orders.
42 U.8.C. 666(a)(b). “In cases in which the custodial parent seeks
support enforcement through the state’s IV-D agency, commonly
termed IV-D cases, the procedure for income withholding must
be triggered whenever the absent parent fails to make payments
amounting to one month’s support. . . .” Note, Legislating Respon-
sibility: North Caroling’s New Child Support Enforcement Acts,
65 N.C.L. Rev. 1354, 1357-58 (1987).

The federal scheme mandates advance notice of garnishment
to non-custodial parents. The notice must include procedures the
absent parent should follow to contest the withholding, including
the amount to be withheld and the total amount of arrearage.
42 U.S.C. 666(4)(A); 45 C.F.R. 303.100(a)(5). A state is exempt from
these advance notice requirements if there was “a system of income
withholding for child support purposes in effect on August 16,
1984” which meets procedural due process requirements of state
law. 42 U.S.C. 666(4)(B).
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In 1975 Congress enacted the Title IV-D program to improve
enforcement of child support payments. Note, Remedies-Domestic
Relations: Garnishment for Child Support, 56 N.C.L. Rev. 169 (1978).
June 25, 1975 North Carolina amended Chapter 110 of the General
Statutes providing a system for child support enforcement to con-
form to the 1975 Federal enactment. Id. at 169, n.5. North Carolina’s
scheme for enforcement was in place before 16 August 1984 and
is exempt from federal advance notice requirements so long as
North Carolina’s scheme complies with state due process
requirements.

In Henry v. Edmisten, 315 N.C. 474, 340 S.E. 2d 720 (1986),
the Court formulated this statement of due process requirements
under the North Carolina Constitution’s Law of the Land clause:

When the furtherance of a legitimate state interest requires
the state to engage in prompt remedial action adverse to an
individual interest protected by law and the action proposed
by the state is reasonably related to furthering the state in-
terest, the law of the land ordinarily requires no more than
that before such action is undertaken, a judicial officer deter-
mine there is probable cause to believe that the conditions
which would justify the action exist.

Henry, at 494, 340 S.E. 2d at 733. The State concedes that the
defendant has a property interest in his wages. The State interest
in child support enforcement is established by statute. N.C.G.S.
§ 110-128 ei seq.; see Note, 65 N.C.L. Rev. 1354 (1987). As long
as before garnishment occurs “a judicial officer has determined
that there is probable cause to believe that the conditions which
would justify” garnishment have occurred, state due process re-
quirements are met.

Garnishment is defined as “not an independent action but a
proceeding ancillary to attachment.” N.C.G.S. § 1-440.21. Attach-
ment is a proceeding ancillary to a pending action. N.C.G.S. § 1-440.1.
“Attachment may be had in any action for . .. the support of
a minor child. . . .” N.C.G.S. § 1-440.2. Like attachment, garnish-
ment is merely a remedy to enforce an underlying order. See Dobbs,
Remedies § 1.3 (1973).

Two conditions justify enforcement by garnishment of child
support obligations:
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[Iln any case in which a responsible parent is under a court
order . . . to provide child support, a judge of the district
court . .. may enter an order of garnishment whereby no
more than forty percent (40%) of the responsible parent’s month-
ly disposable earnings shall be garnished for the support of
his minor child.

N.C.G.S. § 110-136(a), and

An obligor shall become subject to income withholding on the
earliest of:

(1) The date on which the obligor fails to make legally obligated
child support payments in an ameunt equal to the support
payable for one month . . ..

N.C.G.S. § 110-136.3(b)1).

On 30 October 1987, when defendant received plaintiff’s “Notice
of Garnishment,” defendant was subject to a valid support order
entered 8 March 1985 and modified 7 April 1986. That order was
entered following a hearing which accorded defendant substantial
due process. As directed by this Court, the order as modified set
defendant’s arrearage at $2,655.00 by considering only the periods
when the defendant was employed and financially able to comply.
Lockamy v. Bolton, No. 854DC513 (N.C. Court of Appeals, filed
21 January 1986 (unpublished opinion)).

The March 1985 order established the following rate of payment:

(a.) Defendant shall pay $15.00 per week during the months
of April through October. Said payments shall be allocated
such that $5.00 is applied to fulfill defendant’s continuing sup-
port obligation for the remaining one minor child; and $10.00
is applied toward payment of the present child support ar-
rearage. (Emphasis added.)

{(b.) Defendant shall pay $5.00 per week during the months
of November through March, all of which payments shall be
allocated to fulfill defendant’s continuing support obligation
for the remaining one minor child.

[11 Defendant argues that due process requires that plaintiff may
only garnish automatically at the rate set out in the controlling
support order. We agree. As cited already, N.C.G.S. § 110-136 only
allows garnishment when the parent is under a court order. Once
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the underlying order sets out the amount of the ongoing obligation
and the amount to be applied toward liquidation of overdue support,
IV-D agencies may not garnish at a higher rate without first apply-
ing by motion for a modification in the rate at which defendant
is to pay arrearage. The motion would be in the nature of a motion
to show cause why the defendant should not be garnished at a
rate higher than that set out in the underlying order. Cf. N.C.G.S.
§ 1-352 (“requiring such debtor to appear and answer concerning
his property before such court or judge . . .”). The motion would
allow for proper notice and would give the debtor an opportunity
to respond to plaintiff’s application for a change in the rate of
payment on the debt as well as an opportunity to dispute the
amount of arrearage. If, as in this case, the underlying order does
not set the amount payable as high as the maximum rate of forty
percent permitted by N.C.G.S. § 110-136(a), the agency’s motion
can address that question.

The requirement of a motion to garnish at a rate different
than the underlying order complements the federal scheme which
requires:

[SJuch withholding must occur without the need for any amend-
ment to the support order involved or for any further action
.« . by the court or other entity which issued such order.

42 U.S8.C. 666(bN2).

The State must ensure that in the case of each absent parent
against whom a support order is or has been issued or modified
in the State, and is being enforced under the State plan, so
much of his or her wages must be withheld, in accordance
with this section, as is necessary to comply with the order.

45 C.F.R. 300.100(a). Plaintiffs in this action could have garnished
at the rate of $10.00 per week in compliance with the underlying
order. However, N.C.G.S. § 110-136 does not permit plaintiffs to
make a unilateral change in the underlying order. Our ruling does
not require amendment to the underlying support order, it merely
recognizes that due process would require that defendant has a
right to be heard on any change in the terms of that order.

In this case defendant’s motion requesting a hearing to contest
the amount of arrearage and amount to be garnished was granted.
The court corrected the amount of arrearage and reduced the amount
of weekly garnishment to $40.00 of defendant’s $179.78 weekly
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wage. Prior to the hearing on 9 March 1988, plaintiff garnished
$120.00 of defendant’s wages at the rate of $60.00 per week. After
the hearing, the plaintiff continued garnishing defendant’s wages
at the rate of $40.00 per week pursuant to the district court’s
order. Defendant was laid off in April 1988.

The record shows that the defendant had an opportunity to
be heard on the amount of arrearage and the rate of garnishment.
However, for the future, the burden is upon the enforcement agen-
cy to make a motion to alter the rate of payment on arrearage,
not the defendant. The defendant is entitled to reimbursement
of $100.00 for the two weeks he was garnished above the $10.00
per week allowed in the court’s 1985 order.

It is true that if the statutory definition of “Mistakes of Fact”
in N.C.G.S. § 110-129(10) were expanded to include as reasons to
contest garnishment, the amount of arrearage, and, the rate of
garnishment, it would eliminate the need for a separate motion
to show cause why the debtor should not be garnished at a higher
rate than that set in the underlying order. Additionally it would
comport with federal advance notice requirements. 42 U.S.C.
666(4)(A), 45 C.F.R. § 303.100(aM5). See also Kan. Stat. Ann.
§ 23-4,107(f)4) (1987) (the only basis for contesting the withholding
is a mistake of fact concerning the amount of support order, the
amount of the arrearage, the amount of income to be withheld
or the proper identity of the obligor); see Note, Kansas Enacts
New Provistons for Child Support Enforcement, 25 Washburn L.J.
91, 112-15 (1985).

[2] Defendant also contends that the hearing provided by
§ 110-136.4 in IV-D garnishment proceedings when compared to
the hearing granted private litigants under N.C.G.S. § 110-136.5,
violates the defendant’s rights to equal protection. Given our inter-
pretation of N.C.G.S. § 110-136.4 we find defendant’s argument
without merit.

Though we disagree with the reasoning of the trial court,
for the reasons stated above we affirm its judgment that North
Carolina’s income withholding scheme, N.C.G.S. § 110-128 et seq.
does not violate defendant’s due process and equal protection rights.
This matter is remanded for reimbursement to the defendant of
$100.00, the amount he was garnished at above the rate set in
the March 1985 order, before the court heard defendant on the
question of the amount to be withheld.
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Affirmed in part and reversed in part.

Chief Judge HEDRICK and Judge ORR concur.

SUSAN BUCK (FORMERLY HEAVNER), PLAINTIFF v. JOHN L. HEAVNER, DEFENDANT

No. 8811DC454
(Filed 7 Marech 1989)

Process § 9.1— enforcement of note—nonresident defendant—

insufficient minimum contacts

A nonresident defendant who executed a promissory note
to his former wife, who resided in North Carolina, did not
do some act or consummate some transaction so that it could
be fairly said that he purposefully availed himself of the privilege
of conducting activities in this state and defendant's motion
to dismiss should have been granted. The fact that payment
was to be made to plaintiff at her North Carolina address
was the result of plaintiff’s decision to move to North Carolina
when the parties separated; defendant’s general appearance
in a child custody and support action in North Carolina does
not satisfy the requirement that there be a relationship be-
tween the defendant, the forum, and the litigation because
defendant’s general appearance was a submission to jurisdie-
tion in that action only and does not waive his right to object
to jurisdiction in separate causes of action; a subsequent Wake
County District Court order requiring the parties to abide
by all the terms of the Colorado order, which included the
provisions pertaining to the promissory note, resulted from
plaintiff’'s motion to hold defendant in contempt for failing to
make child support payments and cannot serve as the basis
for asserting jurisdiction over defendant in an action to enforce
the promissory note; and the fact that defendant makes trips
to North Carolina to exercise his visitation rights cannot supply
the necessary minimum contacts.

APPEAL by defendant from Order of Christian (William A.),

Judge, entered 8 December 1987 in LEE County District Court.
Heard in the Court of Appeals 2 November 1988,
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Moretz & Silverman, by Jonathan Silverman, for plaintiff
appellee.

Johnson, Gamble, Hearn & Vinegar, by Richard J. Vinegar
and Kathleen M. Waylett, for defendant appellant.

COZORT, Judge.

The sole question presented in this appeal is whether the
trial court erred in denying defendant’s motion to dismiss plaintiff’s
claim for lack of personal jurisdiction. We hold that the trial court
did not have personal jurisdiction over defendant and, therefore,
improperly denied the motion to dismiss.

Plaintiff is a resident of North Carolina. Defendant is a resident
of Ohio. The parties were married on 12 September 1978 and
thereafter resided in the State of Louisiana. In 1980, they moved
to Colorado, where they resided together until their separation
in early 1982. One child was born during the marriage. In March
of 1982, plaintiff and the minor child moved to North Carolina,
where they resided at the time the present action was filed.

After moving to North Carolina, plaintiff brought an action
in this State for child custody and child support. Counsel for defend-
ant apparently made a general appearance on defendant’s behalf
in that action, and orders for custody and support were entered
on 25 June 1982 and 8 October 1982. An additional order was
entered on 11 February 1983 upon plaintiff’s motion for arrearages
in child support payments.

On or about 9 December 1982, defendant petitioned the District
Court of Arapahoe County, Colorado, for a decree dissolving the
marriage and dividing the parties’ marital property. On 20 December
1982 the Colorado court entered a Decree of Dissolution nunc pro
tunc 9 December 1982 and awarded the marital home to defendant.
The court further ordered plaintiff to quitciaim her interest in
that property to defendant, who was, in turn, ordered to execute
and deliver to plaintiff a promissory note in the face amount of
$7,500.00, with ten percent simple interest, payable within two
years from the date of the court’s order, and secured by a deed
of trust for the benefit of plaintiff. It is this promissory note which
forms the basis of the present action.

On 17 September 1987 plaintiff filed the instant action alleging
that payment was due under the terms of the promissory note
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and that payment had not been made. Plaintiff prayed for a money
judgment in the amount of the note, plus interest and attorney’s
fees. Through his counsel, defendant made a limited appearance
and moved the court to dismiss under Rule 12(b)(2) of the N.C.
Rules of Civil Procedure on the ground that the courts of the
State of North Carolina lacked jurisdiction over the person of de-
fendant in the matter. The trial court denied the motion. Defendant
appealed pursuant to N.C. Gen. Stat. § 1-277(b). We reverse.

A determination of whether a nonresident defendant is subject
to the in personam jurisdiction of the courts of this State involves
a two-pronged analysis: first, whether there is a statutory basis
for the exercise of in personam jurisdiction by the court; and second,
whether the exercise of jurisdiction comports with the requirements
of the due process clause of the Fourteenth Amendment. Dillon
v. Numismatic Funding Corp., 291 N.C. 674, 231 S.E. 2d 629 (1977).

Plaintiff argues that the statutory basis for the exercise of
personal jurisdiction in this case is found in N.C. Gen. Stat.
§ 1-75.4(5)(c) (1988). That subsection of the State’s “long-arm” statute
provides, in pertinent part, that a court of North Carolina may
exercise personal jurisdiction over a defendant properly served
in an action which

[aJrises out of a promise, made anywhere to the plaintiff ... by
the defendant to deliver or receive within this State . . . goods,
documents of title, or other things of value . ...

N.C. Gen. Stat. § 1-75.4(5)(c) (1988). This Court has held that “[mJoney
payments are clearly a thing of value within the meaning of G.S.
1-75.4(5)(c),” Pope v. Pope, 38 N.C. App. 328, 331, 248 S.E. 2d 260,
262 (1978), and that a defendant’s promise to make money payments
to a holder in North Carolina is within the purview of the long-arm
statute. Wohlfahrt v. Schneider, 66 N.C. App. 691, 693, 311 S.E.
2d 686, 687 (1984). Defendant argues, however, that, unlike the
defendant in Woklfahrt, he executed the promissory note pursuant
to a court order and that there was no voluntary promise as con-
templated in § 5(c) of the statute. While we are not persuaded
by defendant’s effort to engraft a voluntariness requirement onto
the statute, we need not resolve that particular issue here. Assum-
ing arguendo that our long-arm statute gives North Carolina courts
tn personam jurisdiction over defendant, we nevertheless believe
that the exercise of personal jurisdiction in this case would violate
the second prong in the analysis, the due process clause of the
Fourteenth Amendment to the Constitution of the United States.
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Due process demands that the maintenance of a lawsuit against
a nonresident not offend “traditional notions of fair play and substan-
tial justice.” International Shoe Co. v. Washington, 326 U.S. 310,
316, 90 L.Ed. 95, 102, 66 S.Ct. 154, 158 (1945) (quoting Milliken
v. Meyer, 311 U.S. 457, 463, 85 L.Ed. 278, 283, 61 S.Ct. 339, 343
(1940) ). The “constitutional touchstone” of this due process require-
ment is whether the defendant has purposefully established minimum
contacts with the forum state so that he should reasonably an-
ticipate being haled into court in that forum. Burger King Corp.
v. Rudzewicz, 471 U.S. 462, 474, 85 L.Ed. 2d 528, 542, 105 S.Ct.
2174, 2183 (1985). When there are sufficient “continuous and
systematic” contacts between the defendant and the forum state,
the state may exercise “general jurisdiction” over the defendant
in causes of action that are unrelated to defendant’s forum state
activities. Helicopteros Nacionales de Colombia v. Hall, 466 U.S.
408, 414 n.9, 415, 80 L.Ed. 2d 404, 411 n.9, 104 S.Ct. 1868, 1872
n.9 (1984). Absent such continuous and systematic contacts, a state
may exercise “specific jurisdiction” over a defendant in lawsuits
that arise out of or are related to defendant’s contacts with the
forum state. Id. at n.8. See also Tom Togs, Inc. v. Ben Elias Indus.
Corp., 318 N.C. 361, 348 S.E. 2d 782 (1986). The case before us
involves a question of specific jurisdiction.

In cases involving specific jurisdiction, the focus of the minimum
contacts inquiry is on the relationship among the defendant, the
forum state, and the litigation. See Skaffer v. Heitner, 433 U.S.
186, 204, 53 L.Ed. 2d 683, 698, 97 S.Ct. 2569, 2580 (1977). The
resolution of the inquiry necessarily turns on the facts of each
case, Parris v. Garner Commercial Disposal, Inc., 40 N.C. App.
282, 253 S.E. 2d 29, disc. review denied, 297 N.C. 455, 256 S.E.
2d 808 (1979), but it is essential that there be some act by which
the defendant purposefully avails himself of the privilege of con-
ducting activities within the forum state, thus invoking the benefits
and protections of the forum state’s laws. Hanson v. Denckla, 357
U.S. 235, 253, 2 L.Ed. 2d 1283, 1298, 78 S.Ct. 1228, 1240 (1958).

In an affidavit filed with his motion to dismiss, defendant al-
leged that he had never been a resident of North Carolina nor
stayed within this State for “an appreciable period of time” since
before he married plaintiff in 1979, and that he did not own, nor
had he owned since prior to his marriage in 1979, any real or
personal property in North Carolina. Plaintiff did not challenge
those assertions. Rather, plaintiff alleged in her affidavit that she
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was living in North Carolina at the time defendant executed the
promissory note and deed of trust and that payment was to be
made to her at her North Carolina address, that defendant’s at-
torney made general appearances on behalf of defendant in the
child custody and support action, and that defendant makes trips
to North Carolina in exercising his visitation rights. Plaintiff con-
tends that these facts provide a constitutional basis for asserting
jurisdiction over defendant in her action to enforce the promissory
note. We must disagree.

A contractual relationship between a North Carolina resident
and a nonresident party does not automatically establish the
necessary minimum contacts with this State. Tom Togs, Inc., 318
N.C. at 367, 348 S.E. 2d at 786. However, a single contract may
provide a sufficient basis for the exercise of personal jurisdiction
if it has a substantial connection with this forum. Id. In the case
before us, defendant executed a promissory note to plaintiff, in
return for a quitclaim deed to their Colorado property, pursuant
to a dissolution and distribution order of the Colorado court. The
promissory note is secured by the real property located in Colorado.

Without more, we must conclude that the contract does not
provide a substantial connection with this State. The fact that
payment was to be made to plaintiff at her North Carolina address
was the result of plaintiff’s decision to move to North Carolina
when the parties separated. Her unilateral act of moving to North
Carolina cannot satisfy the requirement that defendant have
minimum contacts with this forum. See Miller v. Kite, 313 N.C.
474, 479, 329 S.E. 2d 663, 666 (1985) (citing Hanson v. Denckla,
357 U.S. at 253, 2 L.Ed. 2d at 1298, 78 S.Ct. at 1239).

Nor do we believe that defendant’s general appearance in the
child custody and support action satisfies the requirement that
there be a relationship among the defendant, the forum, and the
litigation. While the support action necessarily has a connection
with the parties’ former marital relationship, it is not, for the
purposes of a minimum contacts analysis, related to the breach
of contract action which arises from obligations imposed by the
Colorado distribution order. Defendant’s general appearance in the
custody and support action was a submission to jurisdiction in
that action only and does not waive his right to object to jurisdic-
tion in separate causes of action.
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Plaintiff’s contention that the 11 February 1983 order of the
Wake County District Court ordered the parties to abide by all
of the terms of the Colorado order—including the provisions per-
taining to the promissory note—is not supported by the record.
The 11 February 1983 order resulted from plaintiff's motion to
hold defendant in contempt for failing to make child support
payments. The issues before the district court pertained only to
child support and custody. Although the court ordered the parties
“to abide by all of the terms and conditions” of the Colorado order,
its conclusion of law in support of that order was that “[ijt would
be in the best interest of the parties’ minor child that the custody,
support and visitation privileges determined by the Colorado court

. should be adopted by this Court . . ..” (Emphasis added.)
Therefore, the order of the North Carolina court in the support
action cannot serve as the basis for asserting jurisdiction over
defendant in an action to enforce a promissory note executed in
accordance with the order of the Colorado court.

Finally, this Court has held that the fact that a defendant
makes trips to North Carolina in order to exercise his visitation
rights cannot supply the necessary minimum contacts for the pur-
poses of a child support action. See Miller v. Kite. We believe
that rule applies with at least equal force in the instant case.

We therefore hold that, by executing the promissory note to
his former wife who resided in North Carolina, defendant did not
do some act or consummate some transaction so that it could be
fairly said that he purposefully availed himself of the privilege
of conducting activities in this State.

The order of the District Court denying defendant’s motion
to dismiss is reversed, and the case is remanded to the District
Court of Lee County for the purpose of entering an order granting
the defendant’s motion to dismiss.

Reversed and remanded.

Judges ARNOLD and WELLS concur.
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MARGARET WHITE anp LEONA BLOUNT HELMS, APPELLANTS v. UNION
COUNTY anp UNION COUNTY ZONING BOARD OF ADJUSTMENT,
APPELLEES

No. 8820SC671
(Filed 7 March 1989)

1. Municipal Corporations § 31; Counties § 5.4— denial of special
use permit—complaint filed in superior court— direct attack
on zoning ordinance

Plaintiff’s complaint, filed in the superior court after a
county board of adjustment denied her application for a special
use permit for her mobile home and alleging that a county
ordinance requiring a pre-1976 mobile home to be valued at
$5,000 or more in order to be used as a residence exceeds
the power granted the county by statute to enact zoning or-
dinances, constituted a direct attack on the ordinance per-
mitted by N.C.G.S. § 15A-348, and the trial court erred in
dismissing the complaint for failure to state a claim for relief.
N.C.G.S. §§ 153A-340, 160A-383.1.

2. Municipal Ceorporations § 31— denial of special use permit
—review by certiorari—sufficiency of complaint
Plaintiff’s complaint filed in the superior court was suffi-
cient to obtain review in the nature of certiorari of a decision
of a county board of adjustment denying her a special use
permit for a mobile home, and the trial court erred in denying
plaintiff’'s motion to amend her complaint pursuant to Rule
15(a) to caption it a “Petition for Writ of Certiorari,” notwith-
standing the complaint failed to request the court to issue
a writ of certiorari or to review the board’s action, where
the complaint invoked the court’s jurisdiction under the cor-
rect statute, N.C.G.S. § 153A-345(¢), and where the complaint
set forth facts sufficient to establish the right to review by
certiorari.

APPEAL by plaintiffs from Helms (William H.), Judge. Judg-
ment entered 29 March 1988 in Superior Court, UNION County.
Heard in the Court of Appeals 13 December 1988.

The following is a summary of the facts set out in plaintiff’s
complaint:

Since 1983 plaintiff White has lived in her pre-1976 mobile
home which sits on a twenty-two acre lot in Union County. The
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lot is owned by her elderly mother, plaintiff Helms, who lives
in a cabin on the same property. Neither the cabin nor the mobile
home have electricity.

Plaintiff White is disabled, and for health, safety and reasons
of convenience she wishes to have electricity in her mobile home.
In order for electrical service to be installed Union County or-
dinanece requires that she first get a special use permit for the
mobile home from the Union County Board of Adjustment.

In October of 1987, plaintiff applied to the Union County Zon-
ing Board of Adjustment for a special use permit for her mobile
home so that she could have eleetrical service installed. A recently
adopted land use ordinance which took effect in September 1987
states that only mobile homes built after 1976 or valued at or
more than $5,000.00 may be used for a residence in Union County.
The ordinance allows three methods to prove valuation: a current
tax evaluation, a purchase receipt or a commercial appraisal.

At the 2 November 1987 meeting of the Union County Zoning
Board of Adjustment, plaintiff attempted to prove the $5,000.00
valuation through testimony and documentary evidence. The Board
refused to hear this evidence as it was not one of the three pre-
seribed methods of proof. Instead plaintiff was advised to return
in December with a tax-appraised valuation. At the 7 December
1987 meeting plaintiff was unable to meet any of the three tests
for valuation. Her application for a special use permit was denied.

On 4 January 1988 plaintiff appealed her denial to the Superior
Court for Union County, basing the court’s jurisdiction upon N.C.G.S.
§ 153A-345(e). Defendant timely responded with a motion to dis-
miss for failure to state a claim. Defendant argued that plaintiff pro-
ceeded wrongly by filing an original complaint because the Union
County ordinance provides that every decision of the Board of
Adjustment is subject to review by the court in proceedings in
the nature of certiorari and that plaintiff's complaint amounted
to a collateral attack on the ordinance. Plaintiffs timely moved
to amend their complaint to caption it “Petition for Writ of Cer-
tiorari.”

In its orders dated 29 March 1988 the trial court granted
defendant’s motion to dismiss and denied plaintiff's motion to amend.
From these orders plaintiffs appeal.
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Legal Services of Southern Piedmont, Inc., by Thomas W.
Brudney and Theodore O. Fillette, for petitioner appellants.

Griffin, Caldwell, Helder & Steelman, by Thomas J. Caldwell;
and Love & Milliken, by John R. Milliken, for respondent appellees.

ARNOLD, Judge.

Plaintiff contends that the trial court erred in allowing defend-
ant’s motion to dismiss for failure to state a claim pursuant to
N.C.R. Civ. P. 12(b)(6) and in failing to allow plaintiff's motion
to amend her complaint pursuant to N.C.R. Civ. P. 15(a). We agree.

A motion to dismiss for failure to state a claim tests the legal
sufficiency of the complaint. Sutton v. Duke, 277 N.C. 94, 176 S.E.
2d 161 (1970). For purposes of the motion to dismiss, the allegations
of the complaint are taken as true. Smith v. Ford Motor Co, 289
N.C. 71, 221 S.E. 2d 282, 79 A.L.R. 3d 651 (1976). The complaint
is to be liberally construed to determine if a claim has been stated
upon which relief can be granted on any theory. Brewer v. Hatcher,
52 N.C. App. 601, 279 S.E. 2d 69 (1981).

[1] On appeal plaintiffs contend that the trial court should have
allowed their amendment to recaption the complaint “Petition for
Writ of Certiorari” or treated the complaint as a direct attack.
A direct attack is allowed as preseribed under N.C.G.S. § 153A-348:

A cause of action as to the validity of any zoning ordinance,
or amendment thereto . . . shall accrue upon adoption of the
ordinance, or amendment thereto, and shall be brought within
nine months as provided in G.S. 1-54.1.

Plaintiffs’ first claim for relief contends that the Union County
land use ordinance requiring:

a resident prove his/her mobile home to be worth at least
$5,000.00 in order for that resident to reside in such a mobile
home within Union County, is not a legal regulation of land
use, and is therefore an ultra vires ordinance, in violation
of N.C.G.S. § 153A-340.

N.C.G.S. § 153A-340 is the enabling statute which grants power
to the county to draft zoning regulations. In pertinent part that
statute states:

For the purpose of promoting health, safety, morals, or the
general welfare, a county may regulate and restrict the height,
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number of stories and size of buildings and other structures,
the percentage of lots that may be occupied, the size of yards,
courts and other open spaces, the density of population, and
the location and use of buildings, structures, and land for trade,
industry, residence. . . .

. . . The regulations may provide that a board of adjustment
may determine and vary their application in harmony with
their general purpose and intent and in accordance with general
or specific rules therein contained. The regulations may also
provide that the board of adjustment or the board of commis-
sioners may issue special use permits or conditional use per-
mits in the classes of cases or situations and in accordance
with the principles, conditions, safeguards, and procedures
specified therein and may impose reasonable and appropriate
conditions and safeguards upon these permits.

. . . [E]very such decision of the board of commissioners shall
be subject to review by the superior court by proceedings
in the nature of certiorari. (Emphasis added.)

The well-settled rule in North Carolina, commonly called Dillon’s
Rule, states that:

‘[A] municipal corporation possesses and can exercise the follow-
ing powers, and no others: First, those granted in express
words; second, those necessarily or fairly implied in or incident
to the powers expressly granted; third, those essential to the
accomplishment of the declared objects and purposes of the
corporation . . ..

Greene v. City of Winston-Salem, 287 N.C. 66, 72, 213 S.E. 2d
231, 235 (1975) [citations omitted]. On appeal plaintiffs point to
N.C.G.S. § 160A-383.1 for additional authority for their argument
that the $5,000.00 valuation requirement exceeds the power granted
by N.C.G.S. § 1563A-340 to draft ordinances:

§ 160A-383.1. ZONING REGULATIONS FOR MANUFACTURED
HoMEs.

{a) The General Assembly finds and declares that manufactured
housing offers affordable housing opportunities for low and
moderate income residents of this State who could not other-
wise afford to own their own home. The General Assembly
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further finds that some local governments have adopted zoning
regulations which severely restrict the placement of manufac-
tured homes. It is the intent of the General Assembly in enact-
ing this section that cities reexamine their land use practices
to assure compliance with applicable statutes and case law,
and consider allocating more residential land area for manufac-
tured homes based upon local housing needs.

* ok ok ¥

(d) A city may adopt and enforce appearance and dimensional
criterial for manufactured homes. Such criteria shall be de-
signed to protect property values, to preserve the character
and integrity of the community or individual neighborhoods
within the community, and to promote the health, safety and
welfare of area residents. The criteria shall be adopted by
ordinance. (Emphasis added.)

N.C.G.S. § 106A-383.1 is equally applicable to counties. N.C.G.S.
§ 153A-341.1.

The nub of plaintiffs’ argument is that the legislature has
granted the county authority to draft ordinances limiting struec-
tures, and mobile homes specifically, only in qualitative terms and
not by way of an arbitrary money value. Given the requirements
of Dillon’s Rule, plaintiffs have stated a direct attack on the or-
dinance so long as they can show that the attack is timely under
N.C.G.S. § 153A-348. For purposes of N.C.G.S. § 153A-348, the tim-
ing of plaintiff's complaint should be considered as it would have
been on 4 January 1988, the date it was originally brought in
superior court. Though not fatal to this appeal, plaintiffs neglected
to state the date of adoption of the ordinance and include a copy
of the ordinance in the record. Such proof will be necessary on
remand.

[2] Plaintiffs also contend that the trial court erred in denying
their motion to amend, so that, in the alternative, they could pro-
ceed with their appeal under N.C.G.S. § 153A-345(e). N.C.G.S.
§ 153A-345(e) requires that “[elach decision of the board [of adjust-
ment} is subject to review by the superior court by proceedings
in the nature of certiorari.” Defendant argues that plaintiffs’ pleading
is fatally flawed because it failed to request the court to issue
a writ of certiorari or to review the board’s action. Defendant’s
argument is without merit.



IN THE COURT OF APPEALS 153

WHITE v. UNION COUNTY
[93 N.C. App. 148 (1989)]

After a responsive pleading has been served, as in this case,
“a party may amend his pleading only by leave of court or by
written consent of the adverse party; and leave shall be freely
given when justice so requires.” N.C.R. Civ. P. 15(a). The denial
of a motion to amend is not reviewable absent a clear showing
of abuse of discretion. United Leasing Corp. v. Miller, 60 N.C.
App. 40, 298 S.E. 2d 409 (1982), disc. rev. denied, 308 N.C. 194,
302 S.E. 2d 248 (1983). However, abuse of discretion can be shown
when there is no justifying reason for denying the amendment
such as undue delay, bad faith, undue prejudice or futility. Id.
at 43, 298 S.E. 2d at 411.

In this case no reason for the denial of the amendment was
given, nor can one be deduced from the record. Plaintiffs’ original
complaint invoked jurisdiction under the very statute that defend-
ants claim plaintiffs should have proceeded under. Further, when
a verified pleading alleges facts sufficient to establish the right
to review by certiorari, and “contains a general prayer for such
remedy as the court shall deem meet and proper. . . . its validity
as a pleading is not impaired by the fact that the petitioner does
not specifically pray that the court issue a writ of certiorari. . . .”
Russ v. Board of Education, 232 N.C. 128, 131, 59 S.E. 2d 589,
592 (1950). The amendment should have been allowed.

Should plaintiffs proceed “in the nature of certiorari” pursuant
to N.C.G.S. § 153A-345(e) the requirements for that hearing are
set out in Coastal Ready-Mix Concrete Co. v. Board of Commis-
stoners, 299 N.C. 620, 265 S.E. 2d 379 (1980). See Humble Oil and
Refining Co. v. Board of Aldermen, 284 N.C. 458, 202 S.E. 2d
129 (1974). However, judging from the record, it appears that plain-
tiffs’ cause fits more squarely within the parameters of N.C.G.S.
§ 153A-348.

We find it unnecessary to reach plaintiffs’ arguments concern-
ing a regulatory taking and equal protection.

For the reasons stated above the orders of the trial court are
Reversed and remanded.

Chief Judge HEDRICK and Judge ORR concur.
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JOHN EDWARDS v. ADVO SYSTEMS, INC., anp TIM SCHEVERS

No. 88265487
(Filed 7 March 1989)

. Malicious Prosecution §§ 12, 13.2 — insufficient showing of special

damages and probable cause

Defendants were entitled to summary judgment on plain-
tiff’'s claim for malicious prosccution based on counterclaims
against him in a prior civil action because plaintiff failed to
raise a genuine issue of fact concerning special damages or
absence of probable cause. Plaintiff’s evidence relating to men-
tal anguish, loss of income, injury to reputation and legal ex-
penses did not show a substantial interference with either
plaintiff’s property or person as contemplated by the special
damage requirement, and termination of the counterclaims in
plaintiff’s favor did not show an absence of probable cause.

. Process § 19— abuse of process—insuificient evidence

Summary judgment was properly entered for defendants
in an action for abuse of process based on counterclaims in
a civil action where all of plaintiff’s evidence concerned the
alleged motives of defendants in filing the counterclaims but
plaintiff raised no issue of fact concerning an abuse of the
judicial system after the counterclaims were filed.

. Trespass § 2— filing of counterclaims —no intentional infliction

of emotional distress

Defendants’ filing of counterclaims against plaintiff in a
civil action did not constitute extreme and outrageous conduct
sufficient to support a claim for intentional infliction of emo-
tional distress.

. Damages § 3.4— negligent infliction of mental distress—in-

sufficient showing of physical impact or physical injury

Plaintiff failed to raise a genuine issue of material fact
as to physical impact or physical injury sufficient to support
a claim for the negligent infliction of mental distress based
on counterclaims filed against plaintiff in a prior civil action
where plaintiff’s deposition testimony related only vague
statements about loss of sleep, worry and some uncertain amount
of weight loss that may have occurred during the previous
litigation.
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APPEAL by plaintiff from Srepp, Judge. Order entered 18
December 1987 in Superior Court, MECKLENBURG County. Heard
in the Court of Appeals 30 November 1988.

Plaintiff sued defendants for malicious prosecution, abuse of
process, intentional infliction of emotional distress, negligent inflic-
tion of mental distress and punitive damages. Plaintiff’s suit here
is based on the filing of counterclaims by defendants against plain-
tiff in prior litigation. Plaintiff had sued defendant Advo Systems,
Inec. to recover sales commissions. Advo counterclaimed for damages
that the company allegedly incurred because of plaintiff’s negligence
in handling his advertising accounts. Two of the counterclaims were
disposed of by summary judgment and the remaining two were
dismissed at the close of defendant’s evidence.

Plaintiff alleged that the counterclaims were brought with no
foundation in law or fact, exclusively for the purpose of intimidating
plaintiff and other salespeople who may have been owed sales
commissions by Advo. Plaintiff alleged that these actions by the
corporate defendant were at the direction of the individual defend-
ant, Tim Schevers. Plaintiff also alleged that defendants’ action
caused mental anguish, loss of income, injury to his reputation
and legal expenses. Plaintiff claims that the actions by defendants
constitute malicious prosecution and abuse of process. On his emo-
tional distress claims plaintiff alleged that defendants knew or should
have known that institution of the counterclaims would inflict upon
the plaintiff severe emotional and mental distress. In addition, plain-
tiff alleged that defendants’ actions were willful and intentional
and were designed to intimidate and discourage plaintiff from pur-
suing his claim for sales commissions due. Plaintiff further alleged
that filing the counterclaims caused emotional distress which pro-
duced physical injury, loss of income, and “resulting damages.”
Plaintiff also asked for punitive damages based on defendants’
malicious actions which plaintiff alleged were prosecuted “under
circumstances of insult, rudeness or oppression, and in a manner
which showed a reckless and wanton disregard of the rights of
the plaintiff.” After discovery, the trial court granted defendants’
motion for summary judgment. Plaintiff appeals.

W. James Chandler and Brian deBrun for plaintiff-appellant.

Horack, Talley, Pharr and Lowndes, by Neil C. Williams and
Christopher J. Culp, for defendant-appellees.
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EAGLES, Judge.

Where a motion for summary judgment is granted the question
on appeal is whether, on the basis of the materials presented to
the trial court, there is a genuine issue as to any material fact
and whether the movant is entitled to judgment as a matter of
law. Oliver v. Roberts, 49 N.C. App. 311, 271 S.E. 2d 399 (1980).
After careful review of the record on appeal, we find there is
no genuine issue of material fact as to any of plaintiff’s claims
and that the defendants are entitled to judgment as a matter of
law. Therefore, we affirm.

I. Malicious Prosecution

[11 In an action for malicious prosecution the plaintiff must show
that the defendant had initiated an earlier proceeding, maliciously
and without probable cause, and that the earlier proceeding ter-
minated in plaintiff's favor. Stanback v. Stanback, 297 N.C. 181,
254 S.E. 2d 611 (1979). When plaintiff's elaim for malicious prosecu-
tion is based on a prior civil proceeding against him, plaintiff must
also show “that there was some arrest of his person, seizure of
his property, or some other element of special damage resulting
from the action such as would not necessarily result in all similar
cases.” Id. at 203, 254 S.E. 2d at 625. As our Supreme Court has stated

[t]he gist of such special damage is a substantial interference
either with the plaintiff's person or his property such as caus-
ing execution to be issued against the plaintiff’'s person, causing
an injunction to issue prohibiting plaintiff’s use of his property
in a certain way, causing a receiver to be appointed to take
control of plaintiff’s assets, causing plaintiff’s property to be
attached, or causing plaintiff to be wrongfully committed to
a mental institution. [Citations omitted.]

Id.

Plaintiff has failed to assert any basis on which special damages
could possibly be found. Plaintiff’s evidence relates that defendants’
actions have caused “mental anguish, loss of income, injury to reputa-
tion, and legal expenses.” These types of injury do not constitute
a substantial interference with either the plaintiff’s property or
person as contemplated by the special damage requirement. See
Id. at 204, 254 S.E. 2d at 626. “Embarrassment, expense, inconven-
ience, lost time from work or pleasure, stress, strain and worry
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are experienced by all litigants, to one degree or another, and
by themselves do not justify additional litigation” in the form of
a malicious prosecution claim. Brown v. Averette, 68 N.C. App.
67,70, 313 S.E. 2d 865, 867 (1984). Furthermore, “[t]he mere termina-
tion of a lawsuit in favor of an adverse party does not mean that
there was a want of probable cause to believe on a set of stated
facts that a cause of action did exist.” Petrou v. Hale, 43 N.C.
App. 655, 658, 260 S.E. 2d 130, 133 (1979), cert. denied, 299 N.C.
332, 265 S.E. 2d 397 (1980). Because plaintiff has failed to raise
a genuine issue of fact concerning special damages or absence of
probable cause, defendant is entitled to judgment on the malicious
prosecution claim as a matter of law.

II. Abuse of Process

[2] “There are two essential elements for an action for abuse
of process, (1) the existence of an ulterior motive, and (2) an act
in the use of the process not proper in the regular prosecution
of the proceeding.” Ellis v. Wellons, 224 N.C. 269, 271, 29 S.E.
2d 884, 885 (1944). “[Tlhe gravamen of a cause of action for abuse
of process is the improper use of the process after it has been
issued.” Petrou v. Hale, 43 N.C. App. at 659, 260 S.E. 2d at 133.
Plaintiff has raised no issue of fact concerning an abuse of the
judicial system after the institution of the prior counterclaims.
All of plaintiff’s evidence concerns the alleged motives of the de-
fendants in filing the counterclaims. As we have stated before,
“la]n ulterior motive alone is not sufficient” to sustain an abuse
of process claim. Id. Therefore, plaintiff has raised no genuine is-
sue of material fact and summary judgment was proper on the
abuse of process claim.

III. Intentional Infliction of Emotional Distress

[3]1 Intentional infliction of emotional distress consists of: “(1) ex-
treme and outrageous conduect, (2) which is intended to cause and
does cause (3) severe emotional distress to another. The tort may
also exist where defendant’s actions indicate a reckless indifference
to the likelihood that they will cause severe emotional distress.”
Dickens v. Puryear, 302 N.C. 437, 452, 276 S.E. 2d 325, 335 (1981).
The “extreme and outrageous conduct” necessary for recovery has
been characterized as conduet which “exceeds all bounds usually
tolerated by decent society.” Stanback v. Stanback, 297 N.C. at
196, 254 S.E. 2d at 622. Whether or not the conduct complained
of may reasonably be regarded as “extreme and outrageous” is
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initially a question of law for the court. Briggs v. Rosenthal, 73
N.C. App. 672, 676, 327 S.E. 2d 308, cert. denied, 314 N.C. 114,
332 S.E. 2d 479 (1985). We conclude that the defendants’ act of
filing counterclaims against plaintiff may not be reasonably regard-
ed as extreme and outrageous conduct sufficient to support a claim
for intentional infliction of emotional distress. Summary judgment
for defendant was proper on this claim.

IV. Negligent Infliction of Mental Distress

[4] For a plaintiff to recover for emotional or mental distress
in an ordinary negligence case, he must prove that the mental
distress was the proximate result of some physical impact or physical
injury to himself which also resulted from the defendants’ negligence.
Williamson v. Bennett, 251 N.C. 498, 112 S.E. 2d 48 (1960). Plaintiff
has failed to raise any genuine issue as to a physical impact or
physical injury resulting from defendants’ actions. His deposition
testimony included in the record relates only vague statements
about loss of sleep, worry and some uncertain amount of weight
loss that may have occurred during the previous litigation. Plaintiff
himself characterized his emotional distress in general terms, not
requiring medical care and no more severe than that endured by
litigants generally. These vague statements do not evince the type
of emotional distress on which claims for negligent infliction of
emotional distress have been successful in the past. On these facts,
we decline to expand the tort to include this type of general distress.
Therefore, summary judgment on plaintiff’s negligent infliction of
mental distress claim was proper. '

Plaintiff has failed to argue in his brief the trial court’s sum-
mary judgment in favor of defendants on the punitive damages
claim. That assignment of error is therefore deemed abandoned.
Rule 28(b), Rules of App. Proc.

For the reasons stated the order of the trial court is affirmed.
Affirmed.

Judges BECTON and GREENE concur.



IN THE COURT OF APPEALS 159

U.S. FIDELITY AND GUAR. CO. v. CITY OF RALEIGH
[93 N.C. App. 159 (1989)]

UNITED STATES FIDELITY & GUARANTY COMPANY, A MARYLAND CORPORA-
TIoON v. CITY OF RALEIGH, A MUNICIPAL CORPORATION

No. 88108C649
(Filed 7 March 1989)

Principal and Surety § 9.1— construction dispute— performance
bond — settlement with city —subsequent arbitrator’s award
—city’s refusal to pay—rejection of subsequent bid bonds

The trial court erred in granting defendant’s motion for
summary judgment and should have granted summary judg-
ment for plaintiff in an action in which plaintiff sought a
declaratory judgment and injunctive relief from defendant’s
refusal to accept plaintiff's bonds where plaintiff had been the
surety for a construction company under a performance bond
with defendant; plaintiff negotiated a settlement with defend-
ant after defendant declared the construction company to be
in default; the agreement required plaintiff to advance $104,543
to defendant, with those funds to be repaid to plaintiff if an
arbitrator determined that defendant had wrongfully terminated
its contract with the construction company; the arbitrator award-
ed the construction company $54,700 with no specific finding
that defendant had wrongfully terminated the contract; defend-
ant refused to repay the money advanced by plaintiff; plaintiff
filed an action to recover the advanced monies; and defendant
issued a statement that bid bonds or performance bonds from
plaintiff would not be acceptable. N.C.G.S. § 143-129, which
authorizes a municipality to reject a licensed surety company’s
bid if it fails to settle a pending claim against it within 180
days, is punitive in nature, must be strictly construed, contains
no provision for reviving claims after settlement, and no language
suggesting that a surety company’s subsequent action against
a municipality arising from their settlement constitutes a claim
against the surety.

APPEAL by plaintiff from Stepkens (Doneld W.), Judge. Judg-
ment entered 11 April 1988 in WAKE County Superior Court. Heard
in the Court of Appeals 23 January 1989.

Plaintiff is a Maryland corporation authorized to do business
in North Carolina. Defendant entered a contract with NewKor Con-
struction, Inc. for construction work on a public project known
as Glen Eden Pilot Park. Plaintiff, as surety for the construction
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company under a performance bond, negotiated a settlement agree-
ment with defendant, after the latter declared NewKor to be in
default of the construction contract. The agreement required plain-
tiff to advance $104,543 to defendant in full satisfaction of the
latter’s claims involving completion of the project. These funds
would be repaid to plaintiff in full if the arbitrator resolving the
dispute between defendant and NewKor ‘“determined from the
evidence in the arbitration proceeding [upon the arbitrator’s find-
ings of fact and conclusions of law and in any final judgment based
thereon, . . .]” that defendant had wrongfully terminated its con-
tract with NewKor.

The arbitrator awarded NewKor $54,700, but made no specific
finding that defendant had wrongfully terminated the construction
contract. Defendant refused to repay the money advanced by plain-
tiff, and plaintiff filed an action in Wake County Superior Court
on 31 March 1987 to recover it. Defendant issued a statement
on 16 November 1987 that “bid bonds and/or performance bonds
written by the United States Fidelity and Guarantee [sic] Co., will
not be acceptable to the City of Raleigh.”

Plaintiff filed this action for a declaratory judgment and injune-
tive relief on 10 December 1987. Judge Farmer entered a temporary
restraining order preventing defendant from barring plaintiff from
participating in the bidding process or from entering any public
contracts from which plaintiff had been excluded on 10 December
1987. Both parties agreed that there were no outstanding issues
of material fact, and Judge Stephens granted defendant’s motion
for summary judgment on 11 April 1988.

Bailey & Dixon, by J. Ruffin Bailey, David M. Britt and Alan
J. Miles, for plaintiff-appellant.

Poyner & Spruwill, by John L. Shaw and Donna Sisson Richter,
for defendant-appellee.

WELLS, Judge.

Plaintiff appeals the entry of summary judgment against it,
contending that it was entitled to judgment as a matter of law.
Defendant asserts that its action was fully justified by that provi-
sion of the open bidding procedure statute, N.C. Gen. Stat. § 143-129
(Cum. Supp. 1988), which authorizes rejecting bonds issued by sure-
ty companies in certain situations.
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The . . . governing board, in contracts involving a political
subdivision of the State, may reject the bonds of any surety
company against which there is pending any unsettled claim
or complaint made by a . . . governing board of any political
subdivision of the State arising out of any contract under which
State funds, in contracts with the State, or funds of political
subdivisions of the State, in contracts with such political sub- .
division, were expended, provided such claim or complaint has
been pending more than 180 days.

Id.

This provision allows a municipality to reject a licensed surety
company's bid if it fails to settle a pending claim against it within
180 days. It operates to prevent a licensed surety company from
engaging in the business it is otherwise authorized to participate
in under the laws of this State, N.C. Gen. Stat. §§ 55-17, 55-140
(1982), and therefore is punitive in nature. Punitive statutes must
be strictly construed. Jones v. Georgia-Pacific Corp., 15 N.C. App.
515, 190 S.E. 2d 422 (1972).

Strict construction requires that “[e]verything not elearly within
the scope of the language ... be excluded from the operation
of the [statute], taking the words in their natural and ordinary
meaning.” City of Sanford v. Dandy Signs, Inc., 62 N.C. App. 568,
303 S.E. 2d 228 (1983) (citing Harrison v. Guilford County, 218
N.C. 718, 12 S.E. 2d 269 (1940} ). Applying these principles, defend-
ant’s authorization to reject a surety company’s bonds exists only
if it has made a claim against that company which is currently
pending, and which has been pending more than 180 days.

Defendant contends that its claim against plaintiff for NewKor's
alleged breach of contract qualifies as a “claim” under the statute.
Although the dispute was settled, defendant argues that plaintiff
reactivated its initial claim by repudiating the settlement agree-
ment. A narrow construction of the statute does not support this
interpretation. The statute contains no provision for reviving claims
after settlement, and no language suggests that a surety company’s
subsequent action against a municipality arising from their settle-
ment constitutes a claim against the surety. Defendant cannot in-
voke this provision to justify its blanket refusal to accept plaintiff’s
bonds.

We hold that the trial court erred in granting defendant’s
motion for summary judgment and remand for the entry of an
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order granting summary judgment for plaintiff to the effect that
defendant cannot use the NewKor contract dispute as a basis under
‘the statute to reject plaintiff's bid bonds.

Reversed and remanded.

Judges BECTON and JOHNSON concur.

LENA KILLETTE v. RAEMELL'S SEWING APPAREL, INCORPORATED:;
RAEMELL HINES; TAMMY H. CORBIN; axnp LINWOOD EARL HINES

No. 88115C568
(Filed 7 March 1989)

Receivers § 5.1— bank balance—note owed to the bank— action
by receiver to recover account

The trial court erred by concluding as a matter of law
that a garnishee bank had waived its right of setoff against
an insolvent corporation and ordering the bank to turn a balance
over to the receiver where the insolvent corporate defendant
had a balance of $2,568.55 in its account with the bank when
plaintiff’s action was filed; the corporate defendant at that
time owed the bank $5,000 plus interest; and twenty-one payroll
checks, totaling $2,496.16 had been submitted to the bank but
not honored. Banks are debtors of their general depositors
and have the right to offset against deposits any matured
debts the depositors owe them; nothing else appearing, the
right may be exercised at any time after the debt comes due,
including when a bank is served with notice of levy or attach-
ment. The bank here did not waive its setoff by honoring
some checks after the company’s note became due because
the mere honoring of a depositor’s checks after its note is
due manifests only an intention to accommodate the depositor
at that time, not an intent to continue doing so in the future.
Moreover, the twenty-one employees with outstanding payroll
checks have a lien, if at all, against the assets of their employer,
not the assets of others, and the balance became an asset
of the bank when the offset was asserted.
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APPEAL by garnishee Bank of Pine Level from Joknson (E.
Lynn), Judge. Order entered 26 February 1988 in Superior Court,
JOHNSTON County. Heard in the Court of Appeals 9 December 1988.

Narron, O’Hale, Whittington and Woodruff, by James W. Nar-
ron and E. Craig Jones, Jr., for garnishee appellant Bank of Pine
Level.

Thomas S. Berkau, pro se, receiver appellee.

PHILLIPS, Judge.

This controversy, ancillary to the main action, is between the
receiver for the insolvent corporate defendant and Bank of Pine
Level, and it concerns a $2,568.65 balance that the company had
in its checking account with the bank when plaintiff’'s action was
filed on 13 March 1987. At that time the corporate defendant owed
the bank $5,000, plus interest, on a note that had been past due
for several months, and twenty-one of its payroll checks, amounting
altogether to $2,496.16, had been submitted to the bank but not
honored. The same day suit was filed the bank was attached as
a debtor of the corporate defendant and served with a summons
and notice of levy. The bank disputed the attachment on the ground
that it had an offset against the company. Based upon these facts
and that the bank had honored a number of the corporation’s checks
after the note became due and did not assert its setoff until the
account was attached, the court concluded as a matter of law that
the bank had waived its right of setoff against the corporation
and ordered the bank to turn the $2,568.55 balance over to the
receiver.

The court’s conclusion is erroneous. Because of the company’s
checking account with the bank it was the bank’s creditor and
the bank its debtor. 9 C.J.S. Banks and Banking Sec. 267, p. 546
(1938). As debtors of their general depositors banks have long had
the right to setoff against the deposits any matured debts the
depositors owe them. Continental Trust Co. v. Spencer, 193 N.C.
745, 138 S.E. 124 (1927). Nothing else appearing, and nothing else
does appear here, the right may be exercised “at any time after
the debt becomes due,” Coburn v. Carstarphen, 194 N.C. 368, 370,
139 S.E. 596, 597 (1927); and “any time,” so it was held in In
the Matter of the Taxes of Bob Dance Chevrolet, 67 N.C. App.
509, 512, 313 S.E. 2d 207, 209 (1984), includes when a bank is
served with a notice of levy or attachment. Furthermore, the right
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to assert the setoff “[iln answer to a summons to garnishee” is
expressly recognized by subsection (f) of the statute under which
the levy was issued, G.S. 1-440.28, and that it was not asserted
sooner is without legal significance.

Nor did the bank waive its setoff right by honoring some
of the company’s checks after the note became due. A waiver is
an intentional and permanent relinquishment of a known right,
Green v. Patriotic Order Sons of America, Inc., 242 N.C. 78, 87
S.E. 2d 14 (1955), that usually must be manifested in a clear and
unequivocal manner. Klein v. Avemco Insurance Co., 289 N.C. 63,
220 S.E. 2d 595 (1975). The law does not discourage leniency to
one’s debtors, and in our opinion the mere honoring of a depositor’s
checks after its note is due manifests only an intention by the
bank to accommodate the depositor at that time; it does not indicate
an intent to continue doing so in the future. If such indulgences
were held to be a permanent waiver of the right of setoff it could
only encourage banks to immediately offset their matured notes
against the checking account balances of their depositor-debtors,
a practice bound to embarrass if not ruin many hard pressed debtors.

Though the order was not entered on that basis the receiver
also argues that it can be sustained because the twenty-one employees
of the depositor whose checks are outstanding have a lien upon
the company’s assets superior to all other liens, under the following
provisions of G.S. 44-5.1:

In case of the insolvency of a corporation, partnership
or individual, all persons doing labor or service of whatever
character in its regular employment have a lien upon the assets
thereof for the amount of wages due.to them for all labor,
work, and services rendered within two months next preceding
the date when proceedings in insolvency were actually instituted
and begun against the corporation, partnership or individual,
which lien is prior to all other liens that can be acquired
against such assets . ..

The argument is without foundation. The lien, if any, that the
employees have is against the assets of their employer, it does
not attach to the assets of others; and the checking account balance
became an asset of the bank upon the right of offset being asserted.
10 Am. Jur. Banks Sec. 666 (1963); 9 C.J.S. Barks and Banking
Sec. 296 (1938). The receiver and the employees have no independ-
ent rights against the garnishee bank; they stand in the company’s
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shoes and can enforce only those rights it could if it was doing
the attaching, Ward v. Kolman Manufacturing Co., 267 N.C. 131,
148 S.E. 2d 27 (1966); Goodwin v. Claytor, 137 N.C. 224, 49 S.E.
173 (1904); and the company has no right to enforce since it owes
the garnishee more than the garnishee owes it.

The order appealed from is therefore vacated and the matter
remanded to the Superior Court for the entry of an order releasing
the checking account involved from the garnishment levy.

Vacated and remanded.

Judges COZORT and GREENE concur.
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EDDIE RAY CRUMP v. BOARD OF EDUCATION OF THE HICKORY
ADMINISTRATIVE SCHOOL UNIT, WILLIAM PITTS, LOIS YOUNG, BAR-
BARA A. GARLITZ, RUEBELLE A. NEWTON, C. JOHN WATTS, III, AND
LARRY O. ISENHOUR

No. 88255C401
(Filed 21 March 1989)

1. Judgments § 37— dismissed schoolteacher —prior judicial
review of dismissal hearing—bias claim not barred by res
judicata

A dismissed schoolteacher was not estopped by reason
of res judicata to assert his bias claim against defendant school
board where plaintiff filed his bias claim against defendants
at the same time he petitioned for judicial review of his dismissal
hearing; defendants caused the two actions to be separated;
as a consequence, the only question considered by the superior
court and by the Court of Appeals was whether the hearing
transeript, together with the exhibits introduced into evidence
at the hearing, disclosed “substantial evidence” to support
defendant board’s findings against plaintiff; none of the evidence
which plaintiff presented at trial to support his charge of bias
existed in the record reviewed by the courts; the severance
obtained by defendants forestalled plaintiff from litigating his
bias claim; and defendants therefore could not successfully
argue that the due process claim which plaintiff attempted
to proceed with had been given preclusive effect by the judicial
reviews of the dismissal hearing.

2. Schools § 13.2— dismissal of teacher —bias in dismissal hear-
ing charged—failure to ask board members to recuse
themselves —right to raise bias charge not waived

Plaintiff teacher did not waive his right to raise a charge
of bias on the part of defendant school board in his dismissal
because he did not ask board members to recuse themselves
from his dismissal hearing, since plaintiff alleged that he brought
his claim of bias once he learned of the prehearing actions
and statements of the board members, and defendants did
not contest this assertion.

3. Schools § 13.2— dismissal of teacher —right of due process—
impartial decision maker required

A board of education conducting a dismissal hearing must

provide the parties with all essential elements of due process,



IN THE COURT OF APPEALS 169

CRUMP v. BD. OF EDUCATION
[93 N.C. App. 168 (1989)]

a fundamental requirement of which is the opportunity to be
heard at a meaningful time and in a meaningful manner. To
afford a meaningful hearing, due process demands that the
decision maker be impartial.

. Schools § 4— board of education — presumption of correctness
of actions

The law affords a presumption of honesty and integrity
to policymakers who possess decision-making powers, and the
action of any North Carolina board of education is presumed
to be correct, the burden of proof being on the complaining
party to show the contrary. N.C.G.S. § 115C-44(b).

. Schools § 4— board of education—test for bias

A school board’s prehearing involvement with a matter
which it will adjudicate, when coupled with denials at the
hearing of any involvement in or familiarity with the case,
is sufficient to demonstrate disqualifying personal bias.

. Schools § 13.2— dismissal of teacher —bias of school board —
sufficiency of evidence

Evidence was sufficient to establish a prima facie case
of disqualifying personal bias on the part of defendant school
board in plaintiff teacher’s dismissal hearing where the evidence
tended to show that the chairman, who said that nothing about
the case had been revealed to the board until the day preceding
the hearing, allegedly told another teacher at the school months
earlier that the board could not “overlook” the “letters about
the little girls”; another board member, who said his familiari-
ty did not extend beyond newspaper accounts, allegedly at-
tempted to have another teacher persuade plaintiff to resign
because the charges against him “didn’t look good”; that same
board member told another teacher that the board seemed
to have predetermined its decision to dismiss plaintiff; another
board member claimed to have “not said one word anywhere”
about the case, yet she allegedly told the principal that “{w]e’re
all together on this Crump thing”; moreover, she reportedly
told plaintiff that the principal had promised the board that
plaintiff would resign rather than face a dismissal hearing.

. Schools § 13.2— dismissal of teacher — charge of bias —court’s
instructions on “bias” proper

Where plaintiff teacher claimed that he was denied due
process in a dismissal hearing because of the bias of defendant
board, the trial court properly instructed on the ordinary mean-
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ing of the word *bias” and properly incorporated holdings
from prior cases about the presumption of honesty, the
legitimate investigatory functions of administrative bodies, and
the nugatory effect of simple prehearing familiarity with the
case. The court was not required to instruct on bias on the
basis of a Kentucky case which had never been adopted in
this State.

. Schools § 13.2— dismissal of teacher —bias of only one school

board member sufficient to deprive teacher of fair hearing—
instruction proper

The trial judge correctly instructed the jury that the bias
of one member of defendant school board was sufficient for
the jury to find that plaintiff teacher had been deprived of
a fair dismissal hearing, and a correct instruction on bias need
not specify that the jury had to find that such bias infected
a majority of the board members; moreover, plaintiff produced
evidence from which the jury could have found that as many
as four of the six board members, a majority, possessed a
disqualifying bias.

Schools § 13.2— teacher dismissed —charge of bias—instruc-
tion on damages proper

In plaintiff teacher’s action to recover damages for denial
of due process in his dismissal hearing, the trial court properly
instructed on damages, and plaintiff’s evidence was sufficient
to demonstrate injury where it tended to show that he ex-
perienced insomnia and depression and was unable to find
employment as a teacher following his dismissal.

Schools § 13.2— teacher dismissed —charge of bias —evidence
tending to show character of teacher properly exeluded

In plaintiff teacher’s action to recover damages for denial
of due process in his dismissal hearing, the trial court properly
excluded evidence concerning the charges against plaintiff as
contained in a letter from the school superintendent to plaintiff
since the substantiality of the charges which the superintend-
ent brought against plaintiff, or their lack of merit, was not
germane to the question of whether any of the board members
brought a presettled judgment into the hearing room, and
admission of the evidence would have permitted defendant
to present plaintiff as an immoral person deserving of dismissal
regardless of any predisposition against him by defendant board.
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11. Schools § 13.2— teacher dismissal—no standing to complain
about exclusion
A party who successfully objects to the admission of
evidence about the charges leveled at a teacher’'s dismissal
hearing cannot complain on appeal that he was precluded from
introducing the same evidence.

Judge WELLS dissenting in part.

APPEAL by defendants from Sitton (Claude S.), Judge. Judg-
ment entered 19 November 1987 in Superior Court, CATAWBA Coun-
ty. Heard in the Court of Appeals 6 December 1988.

Ferguson, Stein, Watt, Wallas & Adkins, P.A., by John W.
Gresham for plaintiff-appellee.

Mitchell, Blackwell, Mitchell & Smith, P.A., by Thomas G.
Smith; and Sigmon, Clark & Mackie, by E. Fielding Clark, II,
for defendant-appellants.

Tharrington, Smith & Hargrove, by George T. Rogister, Jr.,
for North Carolina School Boards Association, amicus curige.

BECTON, Judge.

On 7 June 1984, appellants, the Hickory Board of Education
and its members, dismissed appellee, Eddie Ray Crump, from his
position as coach and teacher at Hickory High School. Following
his dismissal, Mr. Crump filed 2 Complaint alleging that the Board
had acted with bias against him, in violation of his due process
rights under the state and federal constitutions and of the statutory
protections now codified at N.C. Gen. Stat. Sec. 115C-325 (1987)
(Supp. 1988). Mr. Crump sought damages under 42 U.S.C. Section
1983, praying for actual damages from the Board and for punitive
damages from its individual members; at trial, he abandoned his
claim for punitive damages against four of the six Board members.
On 19 November 1987, a jury found that the Board had failed
to “provide [Mr. Crump with] . . . a fair hearing before an unbiased
hearing body” and awarded him actual damages of $78,000. The
jury awarded no punitive damages. The trial judge entered judg-
ment in accord with the verdict, and from this judgment the Board
appeals. We affirm.
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I

Although these parties have been before this court previously,
we shall restate and elaborate upon those facts of the case that
are pertinent to the issues now on appeal.

A

Eddie Ray Crump served as a coach, trainer and driver educa-
tion instructor at Hickory High School. As of the 1983-84 academic
term, he had been employed by the Hickory Administrative School
Unit for nine years and had attained career status, entitling him
to the protections of the “Tenure Aet,” N.C. Gen. Stat. Sec. 115C-325.

On 16 March 1984, Hickory Schools Superintendent Dr. Stuart
Thompson notified Mr. Crump in a letter that he (Dr. Thompson)
planned to recommend Mr. Crump’s dismissal to the School Board.
Dr. Thompson wrote that his recommendation would be based on
four grounds: immorality, neglect of duty, failure to fulfill the duties
and responsibilities of a teacher, and insubordination. Dr. Thompson
submitted his dismissal recommendation on 4 June 1984, and the
hearing before the Board took place two days later.

The Board received testimony from 13 witnesses, including
Mr. Crump, present and former students of his, Dr. Thompson,
and Hickory High School Principal Henry Williamson. The evidence
presented against Mr. Crump indicated, essentially, that on several
occasions between 1981 and 1984 he had improperly touched female
students on their breasts, legs, and necks during driver’s training
classes, had asked personal questions of one of them, and had
called two of them “babe” and “honey.” In addition, the evidence
indicated that, following a complaint by a student in 1981, Principal
Williamson ordered Mr. Crump, both orally and by formal letter,
to have at least two students in the training vehicle “during the
road work phase of the driver education instruection of a female
student.” The Board found as a fact that Mr. Crump disobeyed
this directive on ‘“one or more occasions.”

Mr. Crump denied any improper conduct with the students
and explained his reasons for making physical contact with them
during the training sessions. For example, he told the Board that
at times he had “grabbed” students legs off the brake pedal to
prevent the brakes from locking. Larry Wittenberg, another driver’s
education instructor at Hickory High School, testified that he also
had found it necessary on occasion to grab students’ legs during
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road-work instruction. Mr. Crump contended, moreover, that his
allegedly improper comments had been misconstrued by the com-
plaining students and that he had made them merely in an effort
to help his pupils relax while they drove. Mr. Crump testified
that he complied with Principal Williamson’s order during the 1981-82
school year but assumed after that year that the directive was
no longer in effect. He presented further evidence that suggested
Mr. Williamson harbored animosity against him because of his par-
ticipation in an investigation of the principal by Superintendent
Thompson in 1982-83.

After hearing several hours of testimony, the Board members
deliberated in closed session. At approximately 3:45 on the morning
of 7 June, after two hours of deliberation, the Board voted to
dismiss Mr. Crump for insubordination and for immorality.

B

After his dismissal, Mr. Crump filed a Complaint in the superior
court of Catawba County, alleging that the Board had denied him
a fair and impartial hearing. He asked that this issue be tried
before a jury. Along with the Complaint, Mr. Crump submitted
a petition for judicial review of the Board’s decision to terminate
him. Mr. Crump charged that the Board erred in dismissing him
in that the evidence on which the Board members based their
findings of insubordination and immorality was insufficient to sus-
tain those findings. In their answer, appellants moved, pursuant
to Rule 42(b) of the Rules of Civil Procedure, to separate the peti-
tion for judicial review from the Complaint. The judge granted
the motion and subsequently upheld the Board’s decision to dismiss
Mr. Crump. Mr. Crump appealed to this court, and we affirmed
in Crump v. Board of Education, 79 N.C. App. 372, 339 S.E. 2d
483 (1986), disc. rev. denied, 317 N.C. 333, 346 S.E. 2d 137 (1986)
(“Crump I").

Mr. Crump’s due process claim was tried before a jury during
the 16 November 1987 term of the Catawba County superior court.
Mr. Crump based his charge that the Board denied him a fair
and impartial hearing on a disparity between alleged prehearing
involvement in the case by the Board members and their disavowals
of any significant knowledge of the matter when they were asked
about it at the hearing.
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At the dismissal hearing, following an opening statement by
Dr. Thompson’s counsel, Mr. Crump’s lawyer, Mr. Fuller, ques-
tioned the Board members about their ability to be fair and impar-
tial. The specific questions, and the Board members’ answers, were
as follows:

Mr. Fuller: . . . I want to be perfectly blunt about it and
ask the [BJoard . .. the extent to which any of you have
been personally involved, have discussed with people who have
knowledge and whether any of you have formed any kind of
preconceived notions. I don’t mean that in a pejorative sense
but just as matter of being brutally candid. Has anybody on
the [Bloard either because of the publicity, because of what
you have heard from [the] administration, from friends,
neighbors, from anyone else, whether you have any problem
at all being completely fair to Mr. Crump? And again, I don’t
mean fair in the sense of you will try to be fair, but can
you honestly say the scales are even now . ...

Mr. Pitts: That’s a fair question. I am glad you addressed
that right up front because several months ago the [Bloard
was aware that some form of hearing was coming down the
pike. The administration, the attorney, has not ever revealed
anything until we received this letter in the mail yesterday
hand delivered of any charges or any statements. Now I can
speak for myself. But the attorney has asked all members
of the [B]oard not to discuss any aspect of anything that they
may hear. If someone calls them on the phone, they are not
to respond in any way. I can speak for myself to say that
for me at this point in time the slate is clear. . . .

Ms. Newton: The same thing. In fact we have not even been
given a name whenever we were told a hearing was coming
up. And I have not been approached by anybody. And if men-
tion was made of it, I just said I know nothing. And whatever
judgment would be made has to be done on what we hear tonight.

Mr. Isenhour: The same.

Ms. Garlitz: The same. I have had people that made statements
to me, and I have not responded in any way. And I did not
know until the letter came yesterday what this was about.

Mr. Watts: Frankly, I feel that I can be as objective as anybody
on this [Bloard. Obviously when a newspaper that is published
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on g county-wide basis comes out and indicates that a teacher
is being brought up for charges, I read the article because
I'm on the [S]chool [Bloard and the teacher happens to be
in my system. Other than that, there has been no preliminary
information except for this notice we got yesterday afternoon
late in the afternoon with the charges. I think I have a fairly
good grasp of what we’re here for and hopefully will be able
to give every bit of the evidence full weight.

Ms. Young: I had one call, and I said, “I have no comments.”
And I have not said one word anywhere. And when I go,
I listen and I vote my convictions.

A subsequent comment, however, suggested that all of the
Board members had not been candid in their answers. During Prin-
cipal Williamson's testimony Board member Isenhour asked him,
“Are you aware of the fact that we had parents who will not
let their daughters take driver’s education because of this situation,
that they're sending their daughters to the private school?” Later
in the hearing, Mr. Crump’s lawyer said, “. . . I would like to
note that although we began with a statement of neutrality . . .
it's getting right hostile. Mr. Isenhour [, you] indicated . . . that
you had information about this case that nobody has discussed
vet. . . . So we know we're dealing with items that are not even
on the agenda.” At trial, Mr. Isenhour acknowledged that there
had been no testimony at the hearing concerning female students
at Hickory High School taking driver’'s education elsewhere. He
explained that “we had some complaints about a number of . . .
students taking driver’s education from a private school in Hickory.
I tried to find out if this had some bearing on that, and I found
it didn't have any bearing on Mr. Crump at all. I didn't verbalize
the question very well.”

Evidence Mr. Crump brought forth at trial included the follow-
ing. Hal Bolick, a teacher at Hickory High School, testified that,
sometime between December 1983 and January 1984, Board chair-
man Pitts told Mr. Bolick that the Board could not “overlook”
the “letters about [Mr. Crump’s conduct with] the little girls.”

Mr. Bolick further testified to having had conversations with
Board member John Watts prior to Mr. Crump’s dismissal hearing.
He testified he “advised” Mr. Watts of conversations he {Mr. Bolick)
had had with Ursula Hope Bolick, his niece and one of the students
who testified against Mr. Crump, about Mr. Crump. Mr. Bolick
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testified that, after the hearing had ended, “[Mr. Watts] said [to
Mr. Bolick] . . . that things that had gone on in the [hearing] room
itself didn’t seem like the [Bloard members were listening, that
they seemed to have made up their minds before they went in.”
(Mr. Watts testified that he did not recall making such a statement
to Mr. Bolick.)

Roger Henry, a former teacher at Hickory High School, testified
that, sometime in March 1984, Mr. Watts had come to the high
school and had asked Mr. Henry to talk with him. Mr. Henry
testified that the two of them “rode around” in Mr. Watts’ car
and that Mr. Watts told him the charges against Mr. Crump “didn’t
look good, that they were concerned, and [that Mr. Watts] men-
tioned [Board member] Garlitz and [Chairman] Pitts and [mentioned
that Mr. Crump] . . . needed to resign [and would Mr. Henry]
do anything about it. . . .” (When asked at trial whether he denied
that the conversation with Mr. Henry had occurred, Mr. Watts
answered, “I won’t deny it or confirm it, sir.”)

Bruce Crump, a former teacher at Hickory High School (and
no relation to Mr. Crump), testified that in the spring of 1984
he witnessed Board member Lois Young come into the office area
of the high school. He testified that Ms. Young told Principal William-
son, “We're all together on this Crump thing” and that Mr. William-
son then invited Ms. Young into his office. Bruce Crump testified
that no matters involving himself were pending with the Board
at the time he heard Ms. Young make the statement about the
“Crump thing.” Neither Ms. Young nor Mr. Williamson testified
at trial.

Mr. Crump testified about a conversation he had with Ms.
Young after his dismissal. Mr. Crump said that Ms. Young told
him Principal Williamson had at some point promised the Board
that Mr. Crump would resign rather than endure a dismissal hear-
ing and thus bring embarrassment upon his wife.

With these facts from the record as background, we turn to
the issues on appeal.

II

Appellants first assign error to the trial judge’s denial of their
motions for summary judgment, directed verdict, and judgment
notwithstanding the verdict. They contend, first, that Mr. Crump
did not establish a prima facie case of bias against the Board
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and, second, that the issue of bias was res judicata at the time
of trial. We shall first address the res judicata argument.

A

Appellants contend that the superior court and Court of Ap-
peals’ reviews of Mr. Crump’s dismissal hearing foreclose him from
now alleging that the Board acted out of bias. Appellants argue
that the superior court judge’s statement in his judgment upholding
Mr. Crump’s dismissal that “the action of the Board to dismiss
Crump was not biased, arbitrary or capricious” and this court’s
affirmation of that judgment amount to a final adjudication of the
bias issue. Alternatively, appellants argue that Mr. Crump waived
his right to charge bias because he did not ask any Board members
to recuse themselves from the hearing.

[11 Under the doctrine of res judicata, a valid and final judgment
on a claim precludes relitigation of that claim or of any part of
it. See generally Restatement (Second) of Judgments, Sees. 18,
19 (1982). The term ‘“res judicata” typically subsumes a related
doctrine, collateral estoppel, which gives conclusive effect to an
issue of fact or law, actually litigated and determined by a final
judgment, in any subsequent litigation between the same parties
or those in privity with them. See id. at Sec. 27. In North Carolina,
res judicata may be invoked against “all material and relevant
matters within the scope of the pleadings, which the parties, in
the exercise of reasonable diligence, could and should have brought
forward [initially]. . . .” Bruton v. Carolina Power & Light Co.,
217 N.C. 1, 7, 6 S.E. 2d 822, 826 (1940) (citations omitted).

Given the procedural history of this case, we do not believe
Mr. Crump is estopped to assert his Section 1983 claim against
the Board. Mr. Crump filed his Complaint against appellants at
the same time he petitioned for judicial review of his dismissal
hearing. Appellants caused the two actions to be separated and,
as a consequence of the severance, the only question considered
by the superior court and by this court was whether the hearing
transeript, together with the exhibits introduced in evidence at
the hearing, disclosed “substantial evidence” to support the Board’s
findings against Mr. Crump. See Crump I, 79 N.C. App. at 373-74,
339 S.E. 2d at 484-85 (discussing “whole record test” employed
by superior court and Court of Appeals in reviewing Crump’s
dismissal). None of the evidence Mr. Crump presented at trial to
support his charge of bias existed in the record reviewed by the
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courts. The severance obtained by appellants forestalled Mr. Crump
from litigating his Section 1983 claim, and appellants cannot now
be heard to say that the due process claim Mr. Crump attempted
to proceed with has been given preclusive effect by the judicial
reviews of the dismissal hearing. We hold, therefore, that Mr.
Crump is not estopped by reason of res judicata to assert his
bias claim against the Board.

[2] Our remaining inquiry is whether Mr. Crump waived his right
to raise the bias charge because he did not ask Board members
to recuse themselves from the hearing. A claimant must assert
promptly his claim of bias or partiality against an administrative
agency after he acquires knowledge of the alleged disqualification.
See Satterfield v. Board of Education, 530 F. 2d 567, 574-75 (4th
Cir. 1975). Mr. Crump alleges he brought his Section 1983 claim
once he learned of the prehearing actions and statements of the
Board members. Appellants have not contested this assertion. We
hold, therefore, that Mr. Crump has not waived his right to com-
plain of bias on the part of the Board.

B

We now decide whether the trial judge erred by denying ap-
pellants’ motion for judgment notwithstanding the verdict. We note
that appellants also allege that the trial judge erred by denying
their motions for summary judgment and directed verdict. However,
we consider only the denial of the motion for judgment notwith-
standing the verdict. See Harris v. Walden, 314 N.C. 284, 286,
333 S.E. 2d 254, 256 (1985) (denial of motion for summary judgment
not reversible error when case has been determined on merits
by trier of fact); Rice v. Wood, 82 N.C. App. 318, 322, 346 S.E.
2d 205, 208 (1986), disc. rev. denied, 318 N.C. 417, 349 S.E. 2d
599 (1986) (by introducing evidence, defendants waived directed
verdict motion made at close of plaintiff’'s evidence).

[31 A board of education conducting a dismissal hearing must
provide the parties with all essential elements of due process. Bax-
ter v. Poe, 42 N.C. App. 404, 409, 257 S.E. 2d 71, 74 (1979), disc.
rev. denied, 298 N.C. 293, 259 S.E. 2d 298 (1979). Of the essential
elements of due process, a fundamental requirement is that the
parties have “[a] fair trial in a fair tribunal . . . .” In re Murchison,
349 U.S. 133, 136, 99 L.Ed. 942, 946 (1955). The Supreme Court
has articulated this same idea as “the opportunity to be heard
‘at a meaningful time and in a meaningful manner.”” Matthews
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v. Eldridge, 424 U.S. 319, 333, 47 L.Ed. 2d 18, 32 (1976) (citation
omitted). To afford a meaningful hearing, due process demands
that the decision maker be impartial. Goldberg v. Kelly, 397 U.S.
254, 271, 25 L.Ed. 2d 287, 301 (1970); see also Bowens v. North
Carolina Dept. of Human Resources, 710 F. 2d 1015, 1020 (4th
Cir. 1983); Leiphart v. North Carolina School of the Arts, 80 N.C.
App. 339, 354, 342 S.E. 2d 914, 924 (1986), cert. denied, 318 N.C.
507, 349 S.E. 2d 862 (1986). Impartiality requires that the decision
maker have an open mind about the factual issues to be decided.
See Corstvet v. Boger, 757 F. 2d 223, 229 (10th Cir. 1985).

A party who bases a due process claim on the theory that
the decision maker was not impartial must demonstrate that the
decision-making board or individual possessed a disqualifying per-
sonal bias. Leiphart, 80 N.C. App. at 354, 342 S.E. 2d at 924 (citing
Salisbury v. Housing Authority, 615 F. Supp. 1433, 1439-41 (E.D.
Ky. 1985)). To determine what constitutes impermissible bias in
a case such as this one, it is necessary to remember that the
concept of due process “ ‘negates any concept of inflexible pro-
cedures universally applicable to every imaginable situation.”” Hor-
tonville Joint School District v. Hortonville Education Ass™n., 426
U.S. 482, 494, 49 L.Ed. 2d 1, 10 (1976) (citation omitted). Rather,
“[d]etermining what process is due,” and, consequently, determining
what actions by a decision maker will amount to disqualifying bias,
“requires [a court] to take into account the individual's stake in
the decision at issue as well as the State’s interest in a particular
procedure for making it.” Id.

[4] Our boards of education are endowed with the “general control
and supervision of all matters pertaining to the public schools in
their respective administrative units and [the enforcement of] the
school law in their respective units.” N.C. Gen. Stat. Sec. 115C-36
(1987). The legislature has included within the purview of the boards’
powers the authority to employ and to dismiss teachers. N.C. Gen.
Stat. Sec. 115C-325. Being the only body so empowered, a school
board has a duty to keep itself apprised of events taking place
within the school system it supervises. We agree with appellants
that because school boards in this State perform “dual roles as

. . administrator and enforcer,” school boards cannot be expected
to decide cases “in a vacuum of ignorance.” Furthermore, the State
has a strong interest in ensuring that capable citizens of civie
spirit will look to serve on local school boards. Exposure to civil
liability for acts connected with this civic function risks chilling
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the desire of people to so serve. Out of considerations such as
these, the law affords a presumption of honesty and integrity to
policymakers who possess decision-making powers. Hortonuville, 426
U.S. at 497, 49 L.Ed. 2d at 11-12. Additionally, the action of any
North Carolina board of education is presumed to be correct, and
the burden of proof is on the complaining party to show the con-
trary. N.C. Gen. Stat. Sec. 115C-44(b) (1987).

At the same time, the Tenure Act exists “to provide teachers
of proven ability . . . [with] protectifon] . . . from dismissal for
political, personal, arbitrary, or discriminatory reasons.” Taylor
v. Crisp, 286 N.C. 488, 496, 212 S.E. 2d 381, 386 (1975). It is equally
in the State’s interest to attract qualified and dedicated people
to the teaching profession, and this requires the state, at a minimum,
to treat its teachers professionally. Additionally, our tenured teachers
have an important property interest in their continued employment,
see Hortonville, 426 U.S. at 494, 49 L.Ed. 2d at 10; Board of Regents
v. Roth, 408 U.S. 564, 577, 33 L.Ed. 2d 548, 561 (1972) (property
interests created and defined by sources such as state law), and
a liberty interest in their reputations and standing within the
teaching profession. See Roth, 408 U.S. at 573, 33 L.Ed. 2d at 558.

Prior cases that have weighed the individual’s interest with
the State’s interest have identified certain conduct by the decision
maker, which, standing alone, is not enough to constitute disqualify-
ing personal bias. For example, a mere showing that school board
members had involvement in the events giving rise to the dismissal
hearing is not sufficient to rebut the presumption of the board’s
honesty and integrity. Hortonuville, 426 U.S. at 496-97, 49 L.Ed.
2d at 11-12. Moreover, the fact that a decision maker enters a
hearing with preliminary opinions about the matter to be adjudicated
does not demonstrate that the decision maker’s mind is irrevocably
closed about the outcome of the hearing. F.T.C. v. Cement Institute,
333 U.S. 683, 701, 92 L.Ed. 1010, 1034 (1948), rehk’'g denied, 334
U.S. 839, 92 L.Ed. 1764 (1948). Qur court has held, in addition,
that a mere appearance of impropriety, without more, is not suffi-
cient to demonstrate disqualifying personal bias. Leiphart, 80 N.C.
App. at 354, 342 S.E. 2d at 924.

[5] This case, however, is not consonant with those decisions holding
that a claimant did not demonstrate disqualifying bias. The case
before us does not simply involve school board members who con-
ducted a prehearing investigation, or who formulated opinions about



IN THE COURT OF APPEALS 181

CRUMP v. BD. OF EDUCATION
[93 N.C. App. 168 (1989)]

the matter they were to decide. The added element in this case
which, disturbingly, distinguishes it from cases upholding the fairness
of the decision-making process is that, here, the Board members
effectively denied any connection with the case beyond their having
a cursory knowledge of the nature of the charges against Mr.
Crump. The issue here presented, then, is whether a school board’s
prehearing involvement with the matter it will adjudicate is, when
coupled with denials at the hearing of any involvement in or familiari-
ty with the case, sufficient to demonstrate disqualifying personal
bias. We answer this question in the affirmative.

[6] These Board members plainly understood that Mr. Crump’s
lawyer requested them to state the extent of their involvement
in the case, their knowledge of the nature of the charges against
Mr. Crump, and their ability to be fair and impartial decision makers.
Each member echoed Chairman Pitts’ assertion that the “slate
[was] clear.” The evidence presented at trial, however, demonstrated
the contrary. Chairman Pitts, who said that nothing about the
case had been revealed to the Board until the day preceding the
hearing, allegedly told Hal Bolick months earlier that the Board
could not “overlook” the “letters about the little girls.” Board member
Watts, who said his familiarity with the case did not extend beyond
newspaper accounts, allegedly attempted to have Roger Henry per-
suade Mr. Crump to resign because the charges against the latter
“didn’t look good.” In addition, Mr. Watts reportedly told Mr. Bolick
that the Board seemed to have predetermined its decision to dismiss
Mr. Crump. Board member Young claimed to have “not said one
word anywhere” about the case, yet she allegedly told Principal
Williamson that “[w]e’re all together on this Crump thing.” Moreover,
she reportedly told Mr. Crump that the principal had promised
the Board that Mr. Crump would resign rather than face a dismissal
hearing. If the disparity between the Board members’ assertions
about their neutrality and the evidence of their prehearing conduct
is insufficient to have allowed Mr. Crump to survive motions for
directed verdict and judgment notwithstanding the verdict, then
it is difficult to posit any case wherein a party could prevail on
a bias claim.

We do not hold that a elaimant may demonstrate bias through
every discrepancy between a board member’s prehearing conduct
and that member’s statement during a voir dire examination at
the hearing. However, we do not endeavor here to articulate when
a disecrepancy will rise to the level of disqualifying personal bias.
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We think such a determination must be left to the courts on a
case-by-case basis. We hold only that, in this case, the discrepancy
between the statements of some of the board members at the
hearing to be so much at odds with the evidence Mr. Crump presented
at trial of their prehearing conduct that the evidence was sufficient
to establish a prima facte case of disqualifying personal bias.

Appellants insist they candidly responded to the questions
Mr. Crump’s lawyer asked them at the dismissal hearing. They
contend the lawyer asked only if they “could be fair” and that
they responded truthfully to that inquiry. As we read the transcript
of the hearing, it is clear to us that Mr. Crump’s lawyer asked
the Board members the extent to which they had been personally
involved in the case, whether they had formulated any opinions
about the case, and whether they had heard about the case. Some
of the answers given by the members to these questions, particular-
ly the answers of Mr. Watts and Ms. Young, do not square with
the evidence of their conduct prior to the hearing.

In our view, Mr. Crump sufficiently rebutted the presumptions
of honesty and correctness to which the Board was initially entitled.
With these presumptions overcome, appellants’ motion for judg-
ment notwithstanding the verdict was properly decided by the
trial judge on the basis of whether Mr. Crump “produced more
than a scintilla of evidence, taking the record in the light most
favorable to [him] and [giving him the benefit of] every favorable
inference [from the evidenee he presented]” that the Board de-
prived him of a fair and impartial hearing. Mobley v. Hill, 80
N.C. App. 79, 83, 341 S.E. 2d 46, 49 (1986). Appellants contend
that Mr. Crump’s evidence never rose above “the realm of specula-
tion” that the prehearing conduct of some of the Board members
meant they had decided the case against him before the hearing
took place. Again, however, the relevant focus is not that the Board
had prior knowledge of the case, or investigated the charges, or
engaged in any conduct which, standing alone, would not amount
to disqualifying personal bias. The focus here is that the Board
members claimed to have had essentially no knowledge about the
case when asked about it at the hearing. We agree with Mr. Crump
that the jury reasonably could have inferred that these disavowals
were made to mask a presettled judgment. We hold that the judge
correctly denied appellants’ motion for judgment notwithstanding
the verdict.
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HI

Appellants next contend that the judge incorrectly instructed
the jury as to disqualifying personal bias and, further, that he
incorrectly instructed that the bias of any one member of the Board
was sufficient for the jury to find that Mr. Crump had been denied
a fair dismissal hearing.

A

[71 The trial judge defined bias as “‘a predetermined opinion which
is fixed and not susceptible to change.” The judge instructed the
jury as to the presumptions of honesty and legal correctness attend-
ing the Board and its actions, he instructed that a showing the
Board was merely familiar with “a fact or facts or charge or charges”
stemming from the case was not a disqualifying bias, and he in-
structed that a school board member has a “duty to keep apprised
of problem situations in the schools.” The judge told the jury that
“[t]o find impermissible bias [the jury had to] find by the greater
weight of the evidence that the mind of a board member was
predetermined and was fixed and not susceptible to change prior
to the deliberating process . . . and that the decision [to dismiss
Mr. Crump] was not based solely upon evidence elicited during
the hearing.” Appellants contend the judge’s instruction failed to
require the jury to balance “the traditional elements of bias”
alongside the evidence of prejudgment Mr. Crump presented.

Appellants urge this court to adopt, as the standard for deter-
mining disqualifying personal bias in this State, the test articulated
in Salisbury by the district court of the Eastern District of Ken-
tucky. That test involves a balancing of four factors which, ap-
pellants claim, should have been used in the jury instruction here.
The factors are these:

1. Whether the decision maker’s role in initiating the charges
was largely a procedural step, or implies that the decision
maker’s mind is closed on the issue of guilt.

2. Whether there are important issues of fact such that the
decision maker’s possible lack of impartiality gives rise to
serious risk of an erroneous decision based on tainted find-
ings of fact.

3. Whether the decision maker has a personal interest, either
pecuniary or relating to personal prestige, in seeing that
the termination is upheld.
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4. Whether personal animosity exists between the employee
and the decision maker.

615 F. Supp. at 1441. The Salisbury court explained in a footnote
that it had not held that all four factors need be demonstrated
in each case. Id. at n.6.

We do not quarrel with any of the factors enumerated in
Salisbury, and, in our view, the jury in Mr. Crump’s case might
well have reached the same verdict based on a consideration of
these factors. Any one of them, if demonstrated, would indicate
that the decision maker is not capable of rendering an impartial
judgment. However, just as the term “due process” is not reducible
to an inflexible standard, neither can the existence of disqualifying
personal bias be determined, in every case, by resort to a set
of immutable factors. The Salisbury factors are culled from very
fact-specific cases in which the courts focused on the conduct of
the decision maker that gave rise to the bias charge. In all the
cases, the focus of the inquiry was whether that conduct
demonstrated that the decision maker harbored a presettled judg-
ment about the matter to be decided.

To protect the due process rights of claimants, the term “dis-
qualifying personal bias” must remain malleable enough to apply
to new fact patterns that have not arisen in earlier cases. We
believe this case presents a unique situation not heretofore decided
upon, and thus we decline to hold that its facts must be subjected
to the mechanical application of a test. We note, furthermore, that
the first of the Salisbury factors speaks of the decision maker’s
“closed mind.” We do not think any court would mean to limit
that element of bias to only those cases in which the administrative
body itself initiated the charges.

We hold, therefore, that it was not error for the trial judge
to fail to instruct the jury on the basis of a Kentucky case that
has never been adopted in this State. The judge’s definition of
bias tracked the ordinary meaning of the word. See, e.g., Black’s
Law Dictionary 147 (5th ed. 1979). His instruction incorporat-
ed the holdings from prior cases about the presumption of honesty,
the legitimate investigatory functions of administrative bodies, and
the nugatory effect of simple prehearing familiarity with the case.
We hold that the instruction was proper, and that it was not error
for the trial judge to omit the Salisbury factors from that instruction.
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B

[8] Appellants contend that a correct instruction on bias would
have specified that the jury had to find that such bias infected
a majority of the Board members. We disagree.

Appellants concede they know of no case holding that a majori-
ty of an administrative body must possess disqualifying personal
bias before impermissibly tainting the hearing. We are in accord
with the view expressed by the Third Circuit in Berkshire Employees
Association v. NLRB, wherein the Court of Appeals addressed
the same argument appellants make here:

The Board argues that at worst the evidence only shows
that one member of the body making the adjudication was
not in a position to judge impartially. We deem this answer
insufficient. Litigants are entitled to an impartial tribunal
whether it consists of one [person} or twenty and there is
no way which we know of whereby the influence of one upon
the others can be quantitatively measured.

121 F. 2d 235, 239 (3d Cir. 1941); See also Cinderella Career and
Finishing Schools, Inc. v. F.T.C., 425 F. 2d 583, 590-92 (D.C. Cir.
1970); American Cynamid Co. v. F.T.C., 363 F. 2d 757, 767 (6th
Cir. 1966). We hold, therefore, that the judge correctly instructed
the jury that the bias of one member of the Board was sufficient
for the jury to find that Mr. Crump had been deprived of a fair
hearing. Moreover, Mr. Crump produced evidence from which the
jury could have found that as many as four of the six Board members
{a majority) possessed a disqualifying bias.

Though appellants have not raised the issue on appeal, we
point out that the trial judge’s instruction did not permit the jury
to hold the Board members individually liable on the basis of any
one member’s bias. The judge gave a separate instruction on punitive
damages in which he made plain that punitive damages could “only
be awarded against an individual defendant” on the basis of that
defendant’s conduct. The judge’s instruction, therefore, while per-
mitting the jury to hold the Board liable in actual damages on
the basis of one member’s bias, did not allow the bias of one member
to be the ground for holding any other member individually liable.
The judge instructed the jury that it could consider punitive damages
only against Board members Young and Watts, “not against the
Board of Education or any other [Board member}].” The jury, ultimate-
ly, awarded no punitive damages against Ms. Young and Mr. Watts.
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v

[8] Appellants contend that the trial judge erred by not setting
aside the damages awarded Mr. Crump by the jury. On the damages
question, the judge instructed the jury that it could not award
Mr. Crump compensatory damages for lost wages. His instruction
on compensatory damages also included the following:

The plaintiff has the burden of proving by the greater
weight of the evidence that he has suffered embarrassment,
humiliation, loss of professional reputation or mental anguish
as a proximate result of the defendants’ denial of his rights.
Compensatory damages are not to be denied simply because
they may not be easily [quantified]. The plaintiff must prove,
however, the existence and magnitude, if any, of such injuries
and damages by its greater weight.

Mental and emotional distress caused by a denial of procedural
due process is compensable under Section 1983. Carey v. Piphus,
435 U.S. 247, 264, 55 L.Ed. 2d 252, 265 (1978). In Carey, the United
States Supreme Court held that a plaintiff must prove injury to
be entitled to compensatory damages under that statute; damages
are not presumed. Id. The frial judge, therefore, correctly instructed
the jury that Mr. Crump bore the burden of proving he had suffered
injury.

At trial, Mr. Crump testified to experiencing insomnia, sleep-
ing only “two or three hours a night.” He further testified to
having been unable to find employment as a teacher since his
dismissal from Hickory High School. Marsha Crump, Mr. Crump’s
wife, testified that, following the hearing, Mr. Crump “was very
depressed,” that he “lhad a feeling] of hopelessness” and that he
“tossed and turned in bed a lot.” In Carey, the Supreme Court
said that “[although mental distress injuries are] essentially subjec-
tive, genuine injury . . . may be evidenced by one’s conduct and
observed by others.” Id. at 264, 55 L.Ed. 2d at 265, n.20. We hold
that Mr. Crump’s evidence was sufficient to demonstrate injury.

Because we have determined that the judge correctly instructed
the jury as to damages and that Mr. Crump’s evidence was suffi-
cient to demonstrate injury, our review of the judge’s refusal to
set aside the damages award is confined to the question of whether
the judge abused his discretion. See Thompson v. Kyles, 48 N.C.
App. 422, 426, 269 S.E. 2d 231, 234 (1980), disc. rev. denied, 301
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N.C. 239, 283 S.E. 2d 135 (1980); Klein v. Sears & Roebuck Co.,
773 F. 2d 1421, 1428 (4th Cir. 1985). From our review of the evidence
in this case, we cannot say that it was an abuse of discretion
for the trial judge, intimately familiar with the facts of this case,
to refuse to disturb the jury's award of damages. See Klein, 773
F. 2d at 1428. Thus, we overrule this assignment of error.

\'

Appellants next assign error to the trial judge's exclusion of
evidence related to the Board’s deliberations at the dismissal hear-
ing. Specifically, they complain that the judge did not allow them
to put in evidence: 1) the letter from Dr. Thompson to Mr. Crump
in which the former announced his intention to seek Mr. Crump’s
dismissal and detailed the charges against him; 2) testimony about
the Board’s deliberations; 3) testimony about which portions of
the evidence against Mr. Crump allegedly convinced Board members
to vote for his dismissal; 4) portions of the Board’s findings of
fact, conclusions of law, and order; and 5) those portions of this
court’s opinion in Crump I reciting the factual history of the case.
Appellants allege that the exclusion of this evidence prevented
the jury from determining if the alleged bias of the Board prox-
imately caused it to dismiss Mr. Crump. They contend that the
evidence would have demonstrated to the jury that Mr. Crump
would have been terminated as a career teacher by any group
of people called upon to decide the case.

We note that appellants made no offer of proof of the evidence
they allege convinced them to vote for Mr. Crump’s dismissal.
On this ground alone we may hold that defendants may not now
claim error. See N.C. Gen. Stat. Sec. 8C-1, R. Evid. 103(a)2) (1988).
Notwithstanding appellants’ failure to make an offer of proof, the
transeript of the dismissal hearing enables us to review whether
prejudicial error resulted from the exclusion of that evidence. Cf.
State v. Miller, 321 N.C. 445, 452, 364 S.E. 2d 387, 391 (1988)
(by failing to preserve evidence for appellate review, defendant
deprived Supreme Court of necessary record from which to ascer-
tain if alleged etror was prejudicial). Therefore, we will consider
all the evidence appellants contend should have been admitted by
the trial judge.

[10] The judge properly prevented appellants from introducing
the evidence touching upon the details of the charges against Mr.
Crump. Such evidence was irrelevant, was unduly prejudicial, and
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risked confusing the jury about the material issues in the case.
N.C. Gen. Stat. Sec. 8C-1, R. Evid. 401, R. Evid. 403 (1988). Mr.
Crump alleged he did not receive a fair and impartial hearing
from the Board. The substantiality of the charges Superintendent
Thompson brought against him, or their lack of merit, was not
germane to the question of whether any of the Board members
brought a presettled judgment into the hearing room. At trial,
the Board members had every opportunity to answer Mr. Crump’s
allegations about their prehearing statements and conduct. The
judge also allowed them to explain the answers they gave at the
hearing about their lack of knowledge and participation in the
case. Finally, he allowed them to testify that they had not acted
out of bias against Mr. Crump. This line of inquiry kept the jury’s
focus on the relevant issue of impartiality.

Assuming Mr. Crump was indeed guilty of every allegation
brought against him, due process still entitled him to an impartial
decision maker. Even the most culpable defendant has a right to
an unbiased jury. Admission of the evidence the Board sought
to introduce would have permitted appellants to present Mr. Crump
as an immoral person deserving of dismissal regardless of any
predisposition against him by the Board. Such evidence would have
improperly confused the issues before the jury.

We hold, therefore, that the trial judge correctly disallowed
the jury from receiving this evidence.

Mr. Crump attempted, in his case-in-chief, to offer his own
evidence concerning the charges that led to his dismissal. Significant-
ly, and as an alternative basis of our holding, counsel for appellants
objected that Mr. Crump was attempting to “retry|} the case that
was tried before the [Bloard, and [that the case against Mr. Crump
was] not the issue.” The judge consistently prevented either side
from addressing the allegations that had been heard by the Board.

[11] Even assuming the judge erred by excluding appellants’
evidence, we conclude that appellants are estopped to complain
on appeal. We analogize to the doctrine of invited error and to
the “opening the door” metaphor, whereby a party may not assert
error based on a course he himself pursued at trial. See, e.g.,
Johnson v. Massengill, 280 N.C. 376, 383, 186 S.E. 2d 168, 174
(1972) (party who, on cross-examination, opened door to damaging
testimony cannot win new trial based on admission of testimony);
All American Life and Casualty Co. v. Oceanic Trade Alliance
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Council International, Inc., 7156 F. 2d 474, 479-80 (6th Cir. 1985),
cert. denied, 474 U.S. 819, 88 L.Ed. 2d 55 (1985) (under invited
error doctrine, when injection of allegedly inadmissible evidence
is attributable to action of party seeking to exclude evidence, admis-
sion is not reversible error). If the reasoning in such cases is cor-
rect, it must likewise be the case that a party who successfully
objects to the admission of evidence about the charges leveled
at a dismissal hearing cannot complain on appeal that he was preclud-
ed from introducing the same evidence.

We overrule this assignment of error.
VI

Appellants next object to the trial judge's ordering that the
testimony of Douglas Punger be sealed. Mr. Punger sat as lawyer
for the School Board during Mr. Crump’s hearing and observed
the Board’s deliberations. At trial, the judge told defense counsel,
when they sought to introduce Mr. Punger’s testimony, that because
all other evidence of the Board's deliberations had been excluded,
Mr. Punger's evidence was to be reduced to writing and sealed
for appellate purposes. One of the defense lawyers responded, “Fine.
Onie copy left with the court.”

Alleged errors based on rulings made during the trial must
be called to the attention of the trial judge by an objection taken
at the time the rulings are made. See N.C. R. Evid. 103(a)1). Because
appellants did not object to the judge’s ruling on Mr. Punger’s
testimony, we overrule this assignment of error.

VII

Appellants’ last assignment of error is to the trial judge’s
admission of testimony concerning Principal Williamson’s alleged
animosity toward Mr. Crump. Appellants argue this evidence was
irrelevant. We disagree.

Mr. Crump’s theory of his case was that Mr. Williamson used
the charges as a pretext to dismiss him because of his cooperation
in an investigation of Mr. Williamson by Superintendent Thompson.
Mr. Crump’s theory alleged that Mr. Williamson, through ex parte
meetings, convinced some members of the Board to terminate Mr.
Crump. His evidence about Mr. Williamson, therefore, was relevant
to explain the reasons for the Board’s alleged bias.

We overrule this assignment of error.
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VIII

We find no error in the trial of this case. Therefore, the judg-
ment is

Affirmed.
Judge JOHNSON concurs.
Judge WELLS dissents in part.

Judge WELLS dissenting in part.

One aspect of the majority opinion disturbs me. In the context
of the Sec. 1983 claim for monetary damages, based on denial of
due process, the trial court charged the jury that the bias of one
member of the Board was sufficient to establish that plaintiff had
been denied due process. The majority opinion approves that in-
struction, and in doing so expresses its accord with the view ex-
pressed by the Third Circuit Court of Appeals in Berkshire
Employees Association v. NLRB as follows:

‘The Board argues that at worst the evidence only shows
that one member of the body making the adjudication was
not in a position to judge impartially. We deem this answer
insufficient. Litigants are entitled to an impartial tribunal
whether it consists of one [person} or twenty and there is
no way which we know of whereby the influence of one upon
the others can be quantitatively measured.’

The Third Circuit Court in that case remanded the matter
for a determination of whether a member of the Board was dis-
qualified because of bias, and, if so, to grant plaintiff a new hearing
by Board members not so disqualified.

I regard the implication of that case as vastly different from
the case now before us, where the result of the trial court’s instrue-
tion allowed the jury to hold the entire Board answerable in damages
because of the bias of a single member. In a due process context,
this result appears to be somewhat incongruous, if not bizarre.

I agree with defendant that a correct instruction on bias would
specify that the jury had to find that such (impermissible) bias
infected a majority of the Board members. I disagree with the
statement of the Third Circuit Court that “there is no way which
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. . . the influence of one upon the others can be quantitatively
measured. . . .” I know no reason why a jury could not as satisfac-
torily sort out this kind of evidentiary challenge as well as they
are regularly called upon to do in complex or difficult cases.

I perceive that the balancing process at stake here is fraught
with difficulty: the entitlement of plaintiff to a fair hearing on
his discharge versus the entitlement of defendant to a fair trial
in this case. It appears unfair to me to hold the whole Board
responsible in damages for the bias of a sole member. I therefore
respectfully dissent on this issue, and I vote to award defendant
a new trial.

IN THE MATTER OF: TuE ArPPEAL OF CHARLES E. WORLEY FROM THE DECISION
OF THE ALAMANCE COUNTY BOARD OF EQUALIZATION AND REVIEW FOR 1986 CoON-
CERNING THE EXEMPTION FROM PROPERTY TAX OF CERTAIN PROPERTY OF BEACON
BaprTisT CHURGCH

No. 8810PTC549
(Filed 21 March 1989}

1. Taxation § 22.1— property held for future religious use—
no exemption from taxation
Because no public purpose is served by permitting land
to lie unused and untaxed, present use, not intended use, con-
trols; thus, property merely held for planned future religious
purposes is not exempt. Art. V, § 2(3) of the N. C. Constitution;
N.C.G.S. § 105-278.3(a) and (d).

2, Taxation § 22.1 — undeveloped property—use for recreation
and spiritual retreat — present use sufficient for tax exemption
Recreational church-related activities which occurred on
church-owned property and use of the property as a spiritual
retreat together constituted sufficient “present use wholly and
exclusively for religious purposes” to warrant exemption from
ad valorem taxation.

3. Taxation § 22.1— wuse of lot as buffer zone for church—tax
exempt use
Use of a lot as a buffer zone to screen a church from
industrial exposure was a tax exempt use, since use of the
adjacent undeveloped land as a buffer zone was reasonably
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necessary for the convenient use of church buildings, and use
of the lot as a buffer zone to protect the sanctity and serenity
of the church from encroaching industrial development was
a permissible “religious purpose” and “present use” entitling
the property to exemption.

APPEAL by the County of Alamance and Beacon Baptist Church
from the North Carolina Property Tax Commission. Final Decision
entered 10 March 1988. Heard in the Court of Appeals 11 January
1989.

County Attorney S. C. Kitchen for Alamance County, appellant.

Tuggle, Duggins, Meschan & Elrod, P.A., by Carolyn J.
Woodruff, for Beacon Baptist Church, appellant.

Charles E. Worley, pro se appellee.

BECTON, Judge.

Beacon Baptist Church and Alamance County appeal from a
Property Tax Commission decision denying tax exemption for a
5.29-acre parcel of land owned by the church. (Appellants do not
challenge that part of the decision granting an exemption for the
church’s remaining property.) Appellants contend that the parcel
in dispute was tax exempt because it was “wholly and exclusively
used for religious purposes,” as required by statute. We agree,
and reverse the challenged portion of the Commission decision.

I

In 1986, Beacon Baptist Church sought a “religious purposes”
exemption from ad valorem taxation for all of the real property
it owned. The exemption was granted by the Alamance County
Board of Equalization and Review. Charles E. Worley, a citizen
of Alamance County, appealed the decision to the North Carolina
Property Tax Commission, contending that the property was not
entitled to exemption because, in his view, the land was merely
being held for expansion by the church and was not wholly and
exclusively used for religious purposes.

The following evidence was presented at the Commission
hearing.

Beacon has experienced tremendous growth since the church
was founded, expanding from 29 people meeting in a rented hall
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in 1973 to as many as 475 people attending services at the church
complex in 1986. Over the years, Beacon acquired three adjacent
lots as its need for expansion increased and as the land became
available.

As of 1 January 1986, the assessment date, Beacon owned
19.18 contiguous acres of land, designated as Lots 33, 34, and 37
on the Alamance County tax map. Lot 34 (8.62 acres) was purchased
in 1973, and Lot 33 (5.27 acres) was purchased in 1977. Improvements
made to Lots 33 and 34 consisted of a sanctuary building, an educa-
tion building, parking lots, playground areas, and storage facilities.
The 5.29-acre parcel in dispute, Lot 37, was purchased in 1985.
Although an architect had performed a space study plan regarding
existing and proposed facilities for the Beacon property, no im-
provements had been made to Lot 37 by the assessment date.
The lot remained in a natural, largely wooded state.

Beacon’s property and the gurrounding land had been zoned
for industrial use. Beacon's leaders decided to purchase Lot 37
in 1985 after they learned that the property was on the market
and that a potential buyer intended to build a textile plant there.
The church was already bounded by a molded plastics plant and
a textile plant, and construction of an industrial park to the rear
of the church had been proposed. According to Beacon's minister,
Lot 37 was acquired both to serve as a buffer zone between the
church grounds and the burgeoning industrial area surrounding
it, and to hold the land for projected future expansion of church
facilities.

Although Lots 33 and 34 were used extensively for church-
related activities, comparatively less activity took place on Lot
37. The following activities occurred there between the date of
purchase and the date of assessment. First, Lot 37 was regularly
used as a spiritual retreat by men from the Alamance Rescue
Mission, a church-affiliated organization benefiting substance abusers
and the homeless. Beacon members picked up the men at the Mis-
sion in downtown Burlington and transported them to the church
to attend services. Before and after services, a number of the
men walked through the wooded sections of Lot 37, enjoying the
area’s solitude, peacefulness and natural beauty. Second, Beacon's
youth groups (“Awanas” and “Pro-Teens”), part of the church’s
active youth ministry, used Lot 37 for recreational activities: a
snowball fight was held there, and the Pro-Teens group selected
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campsites in wooded sections of the lot to be used to satisfy certain
group requirements. Third, the property was made available for
community recreation, including hunting. Lot 37 was never used
for a commercial purpose.

After hearing the evidence, the Commission found that the
use of Lot 37 by men from the Rescue Mission “contribute[d] to
the success of the church’s programs for these men. . . .” The
Commission likewise concluded that “the organized activities of
the Awan[aJ]s and Pro-Teens groups [were] activities that
demonstrate[d] and further[ed] the beliefs and objectives of Beacon
Baptist Church.” The Commission made no findings regarding the
use of the property as a buffer zone.

The Commission concluded that “Lot 37 . . . [was] purchased,
not because the church needed the land immediately, but in order
to prevent the purchase of the lot by an industrial user and to
preserve the lot for future use by the church. . . .” (Emphasis
supplied.) The Commission furth® concluded that the use made
of Lot 37 was insufficient to support exemption. It denied the
exemption, holding that “[tlhe church did not use this lot wholly
and exclusively for religious purposes. . . .” (Emphasis supplied.)

Appellants contend on appeal that the Commission decision
was unsupported by the evidence and that the Commission erred
as a matter of law in denying the church an exemption for Lot
37. Appellants assert that the activities occurring on the property,
as well as the lot’s function as a buffer, constituted sufficient “pres-
ent use” for “religious purposes” to warrant exemption.

II
We first address principles governing review of this case.
A. Standard of Review

Appellate review of Property Tax Commission decisions is
governed by N.C. Gen. Stat. Sec. 105-345.2 (1985). That section
permits us to grant relief if, based on our review of the whole
record, it appears that the taxpayer’s substantial rights have been
prejudiced because the Commission’s findings, inferences, conclu-
sions, or decisions are, among other things, “[a]ffected by . . . er-
rors of law” or are “[ulnsupported by competent, material and
substantial evidence in view of the entire record as submitted.”
Id. We must consider all of the evidence in the record, including
“evidence contradictory to the evidence on which the [Commission]
decision relies,” to determine whether the decision “has a rational
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basis in the evidence.” In re Southview Presbyterian Church, 62
N.C. App. 45, 47, 302 S.E. 2d 298, 299 (1983), disc. rev. denied,
309 N.C. 820, 310 S.E. 2d 354 (1983).

B. “Religious Purposes” Exemption

Article V, Section 2 of the North Carolina Constitution authorizes
the General Assembly to “exempt . . . property held for . . . religious
purposes” from ad valorem taxation. N.C. Const., Art. V, Sec. 2(3)
{1984). Under Section 105-278.3 of the General Statutes, property
consisting of *[bluildings, the land they actually occupy, and addi-
tional adjacent land reasonably necessary for the convenient use
of any building[s]’ is exempt from taxation if the property is ‘fwjholly
and exclusively used by its owners for religious purposes.” N.C.
Gen. Stat. Sec. 105-278.3(a) (1985) (emphasis added). A religious
purpose ‘“pertains to the practicing, teaching, and setting forth
of a religion. Although worship is the most common religious pur-
pose, the term encompasses other activities that demonstrate and
further the beliefs and objectives of a given church or religious
body.” N.C. Gen. Stat. Sec. 105-278.3(d)(1) (emphasis added).

The theory behind the “religious purposes” property tax ex-
emption is that by relieving religious organizations of the burden
of taxation, these groups can devote funds to other beneficial pro-
grams, thereby better serving the public interest. However, a com-
peting consideration is that granting exemptions to some increases
the tax burden borne by others. Accordingly, “[sjtatutes exempting
specific property from taxation because of the purposes for which
[the] property is held and used . . . should be construed strictly
. . . against exemption and in favor of taxation.” Harrison v. Guilford
County, 218 N.C. 718, 721, 12 S.E. 2d 269, 272 (1940). This does
not mean that the statute should be construed narrowly or stinting-
ly. Id. at 722, 12 S.E. 2d at 272. It simply means that “everything
[should] be excluded from [the statute’s] operation which does not
clearly come within the scope of the language used. . . .” Id. (cita-
tion omitted).

C. “Present Use” of Property Controls

[11 The rule in North Carolina is that unless property is “present-
ly used” for tax exempt purposes, it is not tax exempt. See
Southview, 62 N.C. App. at 50-51, 302 S.E. 2d at 300-01. Because
no public purpose is served by permitting land to lie unused and
untaxed, present use, not intended use, controls. See id. Thus,
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property merely held for planned future religious purposes is not
exempt. Id.

We now turn to the appellants’ contentions.
II1

[21 We conclude that the Commission erred in holding that the
activities taking place on Lot 37 did not constitute present use
wholly and exclusively for religious purposes.

First, following the lead of Southview, we conclude that the
recreational use of Lot 37 was present use for religious purposes.
In Southview, as here, a church owned about 20 acres of land,
only a portion of which contained improvements. The remaining
vacant land, as here, was used for recreational activities, and had
never been used for commercial purposes. Cf. In re Forestry Foun-
dation, 296 N.C. 330, 250 S.E. 2d 236 (1979) (use of property primari-
ly for commercial purposes precluded exemption). The Southview
Court held that the property in dispute was exempt because the
community recreational activities taking place there constituted
a present use wholly and exclusively for religious purposes. 62
N.C. App. at 51, 302 S.E. 2d at 301. Although it is not clear from
the record in this case what community recreational use of the
property was made, beyond hunting, it is undisputed that the church
youth groups used Lot 37 for recreational church-related activities.

Second, we conclude that natural areas reserved —and used—
as a spiritual retreat should be exempt from ad valorem taxation
on “religious purposes” grounds. Accord Order Minor Conventuals
v. Lee, 64 A.D. 2d 227, 409 N.Y.S. 2d 667 (1978) (property preserved
in its natural state “to allow communication with God in solitude”
was exempt); Christward Ministry v. San Diego County, 271 Cal.
App. 2d 805, 76 Cal. Rptr. 854 (1969) (keeping land in its wild
state reasonably necessary for use as religious retreat).

Finally, Lot 87 was not removed from the operation of the
exemption statute simply because it was also being held for future
use. Cf. Harrison, 218 N.C. 718, 12 S.E. 2d 269 (property purchased
and held for particular future use nonetheless exempt since it was
presently devoted to some other religious purpose).

Although we decline to hold that permitting hunting on Lot
37 was an exempt “religious purpose,” we conclude that the other
recreational activities that occurred there and the use of the prop-
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erty as a spiritual retreat together constituted sufficient “present
use wholly and exclusively for religious purposes” to warrant ex-
emption. The Commission erred as a matter of law by concluding
otherwise.

v

[8] As an alternative basis for our holding, we conclude that the
use of Lot 37 as a buffer zone to screen the church from industrial
exposure was an exempt use.

First, in our view, use of the adjacent undeveloped land as
a buffer zone was “reasonably necessary for the convenient use
of [church] buildings.” See generally N.C. Gen. Stat. Sec. 105-278.3(a);
Harrison, 218 N.C. at 721, 12 S.E. 2d at 272; Southview, 62 N.C.
App. at 51, 302 S.E. 2d at 301. Our view is supported by this
court’s decision in In re Wake Forest University, 51 N.C. App.
516, 277 S.E. 2d 91 (1981), disc. rev. denied, 303 N.C. 44, 281
S.E. 2d 391, pet. for reh’q denied, 304 N.C. 195, 285 S.E. 2d 98
(1981). In Wake Forest, this court implicitly recognized that land
used as a buffer was ‘“reasonably necessary for the convenient
use” of the University’s stadium. There, a 38-acre parking lot was
shared by the University and a corporation that donated the land.
The remaining 10 acres of the donated plot were covered with
trees and gullies, and separated the University stadium from the
parking lot and the adjoining corporation. After reciting the rule
that “additional land reasonably necessary for the convenient use
of . . . improvements shall be exempted from taxation,” and noting
that “it is the use to which the property is dedicated [that] con-
trols,” the court held that the entire portion of the donated land
not used by the corporation—including the 10-acre buffer zone—
was “wholly and exclusively used for [exempt] purposes.” Id. at
520, 277 S.E. 2d at 94,

Second, we conclude that the use of Lot 37 as a buffer zone
to protect the sanctity and serenity of the church from encroaching
industrial development was a permissible “religious purpose” and
“present use” entitling the property to exemption. Accord Grady
v. Hausman, 509 So. 2d 1316 (Fla. Dist. Ct. App. 1987) (property
adjoining church left in its natural state provided a tranquil, private
setting contributing to the spirituality of the parish); Order Minor
Conventuals, 409 N.Y.S. 2d at 669 (retaining wooded land as buffer
from surrounding development was exempt religious purpose);
Christward Ministry, 76 Cal. Rptr. at 856 (buffer reasonably
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necessary to protect religious use of remaining property); City
of Houston v. Cohen, 204 S.W. 2d 671 (Tex. Civ. App. 1947) (vacant
lot adjacent to church served as a barrier to noise and confusion
incident to downtown traffic); People ex rel. Outer Court, Inc. v.
Miller, 161 Mise. 603, 292 N.Y.S. 674 (1936) (additional property
acquired to protect boundaries from encroaching development was
exempt). Cf. In re Major Deegan Boulevard, 131 N.Y.S. 2d 330
(1954) (preventing historical structure from becoming hemmed in
by unsuitable buildings on nearby land was exempt purpose); Board
of Assessors v. Cunningham Foundation, 305 Mass. 411, 26 N.E.
2d 335 (1940) (tract screening hospital and park from surrounding
development was exempt). But see Kerrville Indep. School Dist.
v. Southwest Texas Encampment Ass'n, 673 S.W. 2d 256 (Tex.
Ct. App. 1984) (23 lots across street from exempt 63-acre religious
campground used solely to further the atmosphere of rustic hill
country were not used for religious purpose).

Although the uncontradicted evidence presented at the hearing
demonstrated the church’s need for a buffer zone to protect it
from encroaching industrial development, the Commission failed
to consider that evidence. Accordingly, we hold that the decision
was unsupported by competent, material, and substantial evidence
appearing in the record. However, we emphasize the narrowness
of our holding. We do not attempt here to draw bright lines or
to quantify the amount of acreage a church reasonably may pur-
chase for the purpose of establishing a buffer zone. Each case
turns upon its unique facts, and appellate courts will view with
a careful eye any aequisition of extensive acreage under less com-
pelling facts.

A

The Commission erred in holding that Beacon Baptist Church
did not use Lot 37 wholly and exclusively for religious purposes.
Accordingly, we reverse that portion of the Commission decision
which denies Lot 37 exemption from ad walorem taxation.

Reversed.

Judges WELLS and JOHNSON concur.
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LINDA S. LEAKE, DONALD C. KORDICH, RALPH A. CARLEN, CLAIRE R.
CARLEN, JOAN FRASER, BRIAN HAILES, MONICA JANET SINCLAIR,
LINDA MILLER, BETH ANNE BARBUTI, FREDERICK L. CROOM, JOY
CROOM, MARY MARGARET SAWYER, BRUCE WILLIAMSON,
CATHERINE R. WILLIAMSON, JOY WEISS, K. RAY ALLEN, AND
GEORGE BEDNARZ v. SUNBELT LIMITED OF RALEIGH, HOLLAND
GAINES anp S. ALAN GAINES

No. 88105C473
(Filed 21 March 1989)

1. Fraud § 12— sale of townhouses —misrepresentation about
buifer zone — sufficiency of evidence
Plaintiffs who bought townhouses allegedly on the basis
of false answers given to them by defendants’ agents concern-
ing a proposed road and trees behind the property in question
were entitled to have their fraudulent misrepresentation claim
heard by a jury, and their recovery was not precluded as
a matter of law by a plat within their respective chains of
title which showed that a proposed thoroughfare was to be
built on the adjoining property.

2. Fraud § 9— housing development —failure to build promised
recreational facilities —pleadings insufficient
The trial court properly granted summary judgment for
defendants on plaintiffs’ claim of fraudulent misrepresentation
by defendants concerning the building of recreational facilities
in the housing development where plaintiffs purchased town-
houses, since plaintiffs failed to allege that defendants knew
when the representations were made that no recreational
facilities would be built, and N.C.G.S. § 1A-1, Rule 9(b) re-
quires that fraud be pleaded with particularity.

3. Unfair Competition § 1— unfair or deceptive trade practice
—allegation of intent not required
Plaintiffs did not need to allege intent in their Chapter
75 claim based on defendants’ representations that they would
build certain recreational facilities, since intent is irrelevant
in a Chapter 75 claim; plaintiffs needed only to show that
defendants’ actions were unfair or deceptive; defendants’ sales
representative testified that he told prospective clients that .
defendants would build the facilities, but he did not explain
to every prospective buyer that the building of the facilities



200 IN THE COURT OF APPEALS

LEAKE v. SUNBELT LTD. OF RALEIGH
[98 N.C. App. 199 (1989)]

was dependent upon an affirmative vote of the homeowners’
association and a concomitant raise in homeowners’ association
dues; whether the sales representative explained this to plain-
tiffs was a question of fact for the jury; and the trial court
thus erred in granting summary judgment for defendants on
the issue of unfair and deceptive trade practices relating to
the recreational facilities.

4. Trespass § 2— intentional infliction of emotional distress—
insufficiency of evidence
The trial court properly entered summary judgment for
defendants on plaintiffs’ elaim for intentional infliction of emo-
tional distress where plaintiffs presented no evidence which
showed that defendants intended to cause emotional distress
in making representations concerning a proposed road and
trees behind the property which they sold to plaintiffs.

APPEAL by plaintiffs Barbuti and Fraser and defendants from
Brannon, Judge. Order entered 10 March 1988 in Superior Court,
WAKE County. Heard in the Court of Appeals 3 November 1988.

Plaintiffs allege that agents of the corporation Sunbelt Limited
of Raleigh (Sunbelt), through fraudulent misrepresentations, induced
them to buy townhouses in a “planned solar townhome community”
named Sunscape. Defendants Holland Gaines and S. Alan Gaines
are president and secretary respectively of corporate defendant
Sunbelt. Each of the plaintiffs bought a townhouse on Sunscape
Lane in the Sunscape community. When the plaintiffs each bought
their townhomes, a large stand of trees was located about fifty
feet behind their homes. The trees were on adjoining land just
south of plaintiffs’ lots. According to plaintiffs the trees were a
major reason for buying because they afforded their individual
lots more privacy than other lots within the development. In fact,
defendant Holland Gaines told one of his sales representatives that
the trees would make those particular townhouses easier to market.

Shortly after the plaintiffs bought their homes they learned
that a five lane highway was being built within fifty feet of their
homes. As a result of the highway construction, virtually all of
the trees behind their homes were bulldozed. Plaintiffs then brought
this action for fraud, unfair and deceptive trade practices, and
intentional infliction of emotional distress.
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After discovery defendants moved for summary judgment. The
trial court granted summary judgment against plaintiffs Catherine
Williamson and Monica Janet Sinelair because neither of them were
grantees of any property at Sunscape. Neither Williamson nor
Sinclair appealed. The trial court’s order noted that there was
no dispute as to material facts and granted summary judgment
in favor of defendants against plaintiffs Beth Anne Barbuti (Barbuti)
and Joan Fraser (Fraser). Both Barbuti and Fraser appeal. The
trial court denied defendants’ summary judgment motion as to
the remaining thirteen plaintiffs. From this portion of the trial
court’s order, defendants appeal.

Thorp, Fuller & Slifkin, by James C. Fuller, Anne R. Slifkin,
and Margaret E. Karr, for plaintiff-appellants/appellees.

McMillan, Kimzey & Smith, by James M. Kimzey and Katherine
E. Jean, for defendant-appellees/appellants.

EAGLES, Judge.

Plaintiffs Barbuti and Fraser appeal the trial court’s order
of summary judgment against them. The defendants appeal the
trial court’s failure to grant their motion for summary judgment
against thirteen other plaintiffs. As to plaintiffs Barbuti and Fraser,
we affirm in part and reverse in part. Defendants’ appeal from
denial of their summary judgment motion is interlocutory and,
accordingly, is dismissed.

Summary judgment is a drastic remedy. The purpose is to
save time and money for litigants in those instances where there
is no dispute as to any material fact. Dendy v. Watkins, 288 N.C.
447, 219 S.E. 2d 214 (1975). Upon appeal, the standard of review
is whether there is a genuine issue of material fact and whether
the movant is entitled to judgment as a matter of law. Kessing
v. Mortgage Corp., 278 N.C. 523, 180 S.E. 2d 823 (1971). The movant
has the burden of showing that summary judgment is appropriate.
Development Corp. v. James, 300 N.C. 631, 268 S.E. 2d 205 (1980).
Furthermore, in considering summary judgment motions, we review
the record in the light most favorable to the nonmovant. Caldwell
v. Deese, 288 N.C. 375, 218 S.E. 2d 379 (1975). Summary judgment
is also appropriate when the movant proves the nonexistence of
an essential element of his opponent’s claim. Zimmerman v. Hogg
& Allen, 286 N.C. 24, 209 S.E. 2d 795 (1974).
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[1] Plaintiffs Barbuti and Fraser allege fraudulent misrepresenta-
tion, intentional infliction of emotional distress, and unfair and decep-
tive trade practices on the part of the defendants. More specifically,
Barbuti and Fraser claim that defendants’ agent Tim Blackson
(Blackson), a sales representative at Sunscape, lied to them about
how close to their property a proposed road was to be built and
how a stand of trees would be used to buffer their properties
from any future road. They also allege that Blackson misrepre-
sented that certain recreational facilities were to be built by Sunbelt
for the homeowners’ use. Finally, they argue that these acts con-
stitute unfair and deceptive trade practices as well as an intentional
infliction of emotional distress.

Viewed in the light most favorable to plaintiffs Barbuti and
Fraser, the evidence shows the following. At his deposition Blackson
stated that he had been told by defendant Holland Gaines that
Gaines owned the land behind Sunscape on which the trees stand.
Gaines further told Blackson that the trees would remain as a
buffer from any road that might be built and that the buffer would
make those homes easier to market. Sometime later Blackson asked
Terry Pope, the sales manager at Sunscape, for more information
about the trees. Pope indicated that the buffer of trees would
be about one hundred fifty feet deep. Because Blackson was still
unsure what to tell prospective clients about the trees, Pope sent
him to another development to see how the trees there looked.
Pope said that the buffer at Sunscape would be like the other
development. The stand of trees between the road and the homes
at that development was about one hundred fifty feet deep. After
he had seen the other development Blackson told prospective pur-
chasers that if a road was developed behind their properties, it
would be a two lane road and there would be trees one hundred
fifty feet deep acting as a buffer between the homes and the road.

Blackson also testified that he was to “talk up” the recreational
facilities planned for the development. These planned facilities in-
cluded a tennis court, swimming pool, and clubhouse. Blackson,
however, admitted that he did not explain to all his clients that
the facilities would be built only with the approval of the homeowners’
association or that, in effect, the homeowners would have to raise
their association dues to pay for the facilities.

Shirley Collins, another sales agent at Sunscape, stated by
affidavit that Holland Gaines instructed her “not to tell prospective
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buyers of the proposed thoroughfare unless asked. Further, if asked,
[I was] to represent that the road, if ever built, would be quite
a distance from the townhomes and that a buffer of trees and
landscaping would always remain.”

Plaintiff Barbuti stated that she first asked Blackson about
the trees behind the property when she was viewing a home dif-
ferent from the one she bought. Blackson told her that the property
she bought would extend about fifty feet behind the townhouse.
He also said that the Sunscape community owned another one
hundred fifty feet beyond that as common property. Blackson pointed
out the possibility of a two lane road being built on that adjoining
property, but that any road would be about two hundred feet
behind the townhomes.

Barbuti later had a second conversation with Blackson in which
he confirmed the information he had previously told her. This sec-
ond conversation with Blackson took place in the Sunscape model
home. Blackson used a map hanging on the wall to illustrate his
comments. At this time Blackson and Barbuti again discussed the
trees behind the lots.

Plaintiff Fraser claimed that she talked to Blackson about the
wooded area behind her townhome as being a privacy factor. She
thought that the trees might mean that there would be reduced
traffic and noise around her home. At her deposition Fraser testified
that she was never told that there would be a major road behind
her house. She further stated that she also relied on the map
in the model which showed that there were trees behind her house
with no indication of a road to be built there.

Defendants’ sole argument as to the fraudulent misrepresenta-
tion claim about the road and trees is that a plat within Barbuti’s
and Fraser’s respective chains of title showed a proposed thorough-
fare was to be built on the adjoining property. Defendants contend
that this constitutes record notice of the proposed roadway and
precludes their recovery as a matter of law. We disagree.

Defendants claim that our decision in Highway Comm. v. Wort-
man, 4 N.C. App. 546, 167 S.E. 2d 462 (1969), directly controls
here. We find Wortman distinguishable. Wortman involved a con-
demnation proceeding over defendant’s property to enable the state
to convert a two lane highway to a four lane highway. The issues
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there involved the extent of the State’s right of way over defend-
ants’ property and the amount of compensation due defendants.

The instant case is not a condemnation proceeding concerned
with rights of way and compensation. Here the questions are con-
siderably different. The issue before us is whether the false answers
given by defendants’ agents to Barbuti's and Fraser’s questions
concerning the proposed road and the trees induced Barbuti and
Fraser to purchase the townhouses located at Sunscape Lane. The
answers to these questions are not easily found in even a diligent
title examination. Accordingly, we hold that whether or not plain-
tiffs Barbuti’'s and Fraser’s reliance on defendants’ statements was
reasonable is a jury question.

Moreover, our Supreme Court has stated that where a seller
makes a representation to a prospective purchaser to induce the
purchaser to buy and the purchaser relies upon the representation
in making his purchase, it is for the jury to determine whether
the purchaser’s reliance was reasonable if he could have discovered
the representation to be false through a diligent title search. Fox
v. Southern Appliances, 264 N.C. 267, 141 S.E. 2d 522 (1965). This
rule is an attempt by the courts to suppress fraud and also to
discourage negligence on the part of purchasers. Id. at 272, 141
S.E. 2d at 526; see also Kleinfelter v. Developers, Inc., 44 N.C.
App. 561, 261 S.E. 2d 498 (1980).

Plaintiffs Barbuti and Fraser next allege that defendants’ acts
constitute unfair and deceptive trade practices in violation of G.S.
75-1.1. Our Supreme Court has stated that “[pJroof of fraud would
necessarily constitute a violation of the prohibition against unfair
and deceptive acts.” Hardy v. Toler, 288 N.C. 303, 309, 218 S.E.
2d 342, 346 (1975). Because of our ruling on the previous fraud
issue, summary judgment may not be granted on plaintiffs’ claim
that defendants’ representations concerning the trees constitute
a Chapter 75 violation.

[2] Plaintiffs Barbuti and Fraser further allege a fraudulent mis-
representation by defendants concerning the building of recrea-
tional facilities at Sunscape. This representation did not concern
a past or existing fact. Normally, a promissory misrepresentation
will not support an allegation of fraud. Jokhnson v. Insurance Co.,
300 N.C. 247, 266 S.E. 2d 610 {(1980). However, when a promissory
misrepresentation is made with an intent to deceive the purchaser
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and at the time of making the misrepresentation the defendant
has no intention of performing his promise, fraud may be found. Id.

Defendants contend that plaintiffs Barbuti and Fraser failed
to properly plead each of the essential elements of fraud in their
fraud claim concerning the building of recreational facilities.
Specifically, defendants argue that Barbuti and Fraser failed to
allege that defendants knew when the representations were made
that no recreational facilities would be built. We agree. Rule 9(b)
of the North Carolina Rules of Civil Procedure requires that fraud
be pleaded with particularity. Since plaintiffs Barbuti and Fraser
failed to allege defendants’ intent at the time the representations
were made, we affirm that portion of the trial court’s order granting
summary judgment for defendants on the fraudulent misrepresenta-
tion of recreational facilities claim.

[3] On the other hand, plaintiffs Barbuti and Fraser need not
allege intent in their Chapter 75 claim based on defendants’
representations that they would build certain recreational facilities.
Intent is irrelevant in a Chapter 75 claim. Marshall v. Miller, 302
N.C. 539, 276 S.E. 2d 397 (1981). Plaintiffs need only show that
defendants’ actions were “unfair or deceptive acts or practices in
or affecting commerce.” G.S. 75-1.1.

The Marshall Court explained that whether a practice is unfair
or deceptive depends upon the particular facts of each case. Here
Blackson testified that he told prospective clients that defendants
would build a swimming pool, tennis court, and clubhouse. He did
not, however, explain to every prospective buyer that the building
of these facilities was dependent upon an affirmative vote of the
homeowners’ association and a concomitant raise in homeowners’
association dues. Whether Blackson explained this to plaintiffs Bar-
buti and Fraser is a question of fact for the jury. Accordingly,
we reverse that portion of the trial court’s order granting summary
judgment for defendants on the issue of unfair and deceptive trade
practices relating to the recreational facilities.

[4] Plaintiffs Barbuti’s and Fraser’s final claim is that defendants’
conduct amounts to an intentional infliction of emotional distress.
We disagree.

The Supreme Court in Dickens v. Puryear, 302 N.C. 437, 453,
276 S.E. 2d 325, 335 (1981), noted that through a motion for sum-
mary judgment a defendant may force plaintiff to produce a forecast
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of evidence showing that plaintiff can make a prima facie case
at trial. For a claim of intentional infliction of emotional distress
a prima facie case consists of “(1) extreme and outrageous conduct,
(2) which is intended to cause and does cause (3) severe emotional
distress to another.” Id. at 452, 276 S.E. 2d at 335.

Defendants contend that their evidence in support of its sum-
mary judgment motion shows that plaintiffs Barbuti and Fraser
cannot demonstrate that defendants intended to cause them emo-
tional distress. Even when viewing the record in the light most
favorable to plaintiffs Barbuti and Fraser, we hold that they have
presented no evidence which shows that defendants internded to
cause emotional distress. Accordingly, we affirm this portion of
the trial court’s order.

Defendants appeal the trial court’s denial of their summary
judgment motion as to the other thirteen plaintiffs. We dismiss
this appeal as interlocutory. Waters v. Personnel, Inc., 294 N.C.
200, 240 S.E. 2d 338 (1978). We further note that the trial court’s
order does not affect a substantial right because avoiding trial
on the merits is not a substantial right. Horne v. Nobility Homes,
Inc., 88 N.C. App. 476, 363 S.E. 2d 642 (1988).

In summary, we affirm the trial court’s order of summary
judgment against plaintiffs Barbuti and Fraser on their claims of
intentional infliction of emotional distress and fraudulent misrepre-
sentations concerning the construction of recreational facilities at
Sunscape. We reverse and remand that portion of the trial court’s
order granting summary judgment against plaintiffs Barbuti and
Fraser on their remaining claim of fraudulent misrepresentation
and both claims for unfair and deceptive trade practices in violation
of Chapter 75. We dismiss defendants’ appeal as interlocutory.

As to plaintiffs’ appeal —affirmed in part; reversed and remanded
in part.

As to defendants’ appeal —dismissed.

Judges BECTON and GREENE concur.
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STATE OF NORTH CAROLINA v. JAMES ANDREW BLACKMAN

No. 8810SC603
(Filed 21 March 1989)

1. Criminal Law § 75.7— no custodial interrogation—Miranda
warnings not required
The trial court properly concluded that police detectives
did not subject defendant to custodial interrogations, and the
court consequently did not err by refusing to suppress defend-
ant’s statements on the ground that he did not receive Miranda
warnings where defendant was free to come and go as he
pleased during all interviews; he asked for and received breaks
to get coffee or go to the bathroom unescorted; the detectives
took pains to ask defendant on tape if anybody was forcing
him to stay, and he typically responded that he had come
to the station and was talking to police of his own free will;
defendant, on several occasions, telephoned the detectives and,
on his own, went to the police station to talk to them; none
of the interview sessions were of long duration; the detectives
dressed in civilian clothing; and they did not expose their
weapons to defendant.

2. Criminal Law § 75— detectives’ use of psychiatric history—
detectives ingratiating themselves with defendant—no coer-
cion of confession

Detectives' use of defendant’s psychiatric history to guide
their interrogative tactics and their ingratiating themselves
with defendant did not constitute coercion of his confession.

3. Criminal Law § 75.14— mental capacity to confess
Though there was conflicting medical evidence as to de-
fendant’s mental state, his statements to detectives were not -
rendered involuntary by his mental condition, and defendant
was legally competent to make those statements to the
detectives.

APPEAL by defendant from Barnette (Henry V.), Judge. Judg-
ment entered 14 January 1988 in Superior Court, WAKE County.
Heard in the Court of Appeals 23 January 1989.
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Attorney General Lacy H. Thornburg, by Assistant Attorney
General William P. Hart, for the State.

Thomas C. Manning for defendant-appellant.

BECTON, Judge.

On 12 December 1983, a grand jury indicted defendant, James
Andrew Blackman, for the murder of Helena Peyton. At the 6
August 1987 Criminal Term of the Wake County Superior Court,
defendant made a motion in limine to suppress statements he had
made to two Raleigh police detectives. In an order entered 31
August 1987, the Honorable Wiley F. Bowen, Judge, denied defend-
ant’s motion to suppress. Defendant entered a plea of guilty to
second degree murder before the Honorable Henry V. Barnette,
Jr., Judge, at the 14 January 1988 Criminal Term of the Wake
County Superior Court. Judge Barnette sentenced defendant to
life imprisonment. The State agreed that, as a condition of the
plea, defendant would appeal the denial of his motion in limine
along with his appeal of the judgment and sentence. We affirm.

I

On 28 September 1979, Helena Peyton, a student at St.
Augustine’s College, was stabbed to death in a sixth-floor bathroom
of the women’s dormitory, Latham Hall. Police investigators made
a composite sketch of a man witnesses had seen leaving the building.
They also recovered a blood-stained garment from woods nearby.
The police, however, did not initially apprehend any suspect in
the killing.

In the spring and summer of 1983, Detectives J. C. Holder
and A. C. Munday of the Raleigh Police Department Major Crimes
Task Force received information that defendant, James Andrew
Blackman, had been making inculpatory statements about the Peyton
murder. At the time they received these reports, defendant was
a patient at Dorothea Dix Hospital. Holder and Munday began
to investigate defendant; their inquiry included obtaining and reading
defendant’s voluminous psychiatric records.

When defendant left the hospital on 23 September 1983, Holder
and Munday made contact with him in downtown Raleigh and told
him they wanted to speak with him. On 25 October, a police officer
brought defendant to the investigative division offices to meet with
Holder and Munday. With defendant’s permission, the detectives



IN THE COURT OF APPEALS 209

STATE v. BLACKMAN
[93 N.C. App. 207 (1989)]

tape recorded the conversation. After the interview, defendant
and the detectives went to St. Augustine'’s College. Defendant pointed
to Latham Hall and said, “That’s the girls’ [or girl's] dorm.” In
addition, defendant walked down a path into the woods where
the bloodied garment had been found following the Peyton murder.

The next day, defendant came back to the police station, spoke
once more with Holder and Munday, and returned with them to
the college campus. Defendant took the detectives to the sixth-floor
bathroom in Latham Hall, showed them the last toilet stall, and
told them, “This is where it happened.” He then walked to the
sink, washed his hands, and said, “This is what I did.”

Between 28 October and 7 December, defendant participated
in eight tape-recorded conversations; seven included Holder and
Munday, and one included Holder and an assistant district attorney.
During these sessions, defendant, in essence, admitted killing Helena
Peyton. On 7 December, Holdes and Munday arrested defendant
for the murder.

Concomitant with his dealings with the police, defendant re-
ceived extensive psychiatric treatment. Between 21 January 1983
and 7 December 1983, defendant was hospitalized at Dorothea Dix
four times. The first hospitalization ran from 21 January until 23
September, the second from 2 October until 18 October, the third
from 28 October until 18 November, and the fourth from 28 November
until 7 December. Defendant’s psychiatric reports from this period
indicate that he was twice diagnosed as suffering from atypical
psychosis.

After his arrest, defendant filed a motion i limine to suppress
the statements he had made to the detectives. Following a wvoir
dire hearing, the judge denied defendant’s motion. Defendant subse-
quently pleaded guilty to second degree murder, preserving his
right to appeal the denial of his motion in limine as a condition
of the plea. The only issue for our consideration is whether the
judge should have granted defendant’s motion to suppress.

II

Defendant contends his statements were inadmissible on two
grounds. First, he contends he did not make the statements know-
ingly and voluntarily. Stated another way, defendant alleges he
was not mentally competent when he made his admissions. Second,
defendant claims that he made the statements during custodial
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interrogations without the benefit of Mirande warnings. We shall
first address the question of custody.

A

The State urges us to reject defendant’s Miranda challenge
on the grounds that defendant has not excepted to the judge’s
finding that no custodial interrogations took place prior to defend-
ant’s arrest. N.C. R. App. P. 10(a) (1988). We choose to dispose
of this issue on its merits, however, because the question of custody
is relevant to whether defendant made his statements knowingly
and voluntarily.

A person must be fully advised of his constitutional rights
before any custodial interrogation may take place. Miranda v.
Arizona, 384 U.S. 436, 16 L.Ed. 2d 694 (1966); State v. Harvey,
78 N.C. App. 235, 237, 336 S.E. 2d 857, 859 (1985). “ [Tlhe only
relevant inquiry’ ” to make in determining whether a person was
in the custody of the police during interrogation “‘is [to ask] how
a reasonable man in the suspect’s position would have understood
his situation.’” Harvey, 78 N.C. App. at 238, 336 S.E. 2d at 860
(quoting Berkemer v. McCarty, 468 U.S. 420, 442, 82 L.Ed. 2d
317, 336 (1984)). In short, “custody” depends upon whether a
reasonable person would have believed he was free to leave the
company of the police. See State v. Davis, 305 N.C. 400, 410, 290
S.E. 2d 574, 580-81 (1982) (citing U.S. v. Mendenhall, 446 U.S. 544,
554, 64 L.Ed. 2d 497, 509 (1980) ). Miranda warnings are not required
simply because questioning takes place at the police station, or
because the questioned person is a suspect. Oregon v. Mathiason,
429 U.S. 492, 495, 50 L.Ed. 2d 714, 719 (1977); see also State v.
Perry, 298 N.C. 502, 509, 259 S.E. 2d 496, 500-01 (1979).

[11 The judge concluded as a matter of law that Holder and Mun-
day never subjected defendant to a custodial interrogation prior
to his arrest. The judge based this conclusion on his finding of
fact that “[dJuring all interviews [d]efendant was free to come and
go as he pleased and asked for and received breaks to get coffee
or go to the bathroom unescorted.” The detectives took pains,
moreover, to ask defendant, on tape, such questions as “Nobody
is forcing you to stay here, [are] they?” Defendant typically answered
that he had come to the station and was talking to the police
“on [his] own will.” Defendant, on several occasions, telephoned
Holder and Munday and, on his own, came to the station to talk
with them. Moreover, the judge found that none of the interview
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sessions was of long duration, that Holder and Munday dressed
in civilian clothing, and that they did not expose their weapons
to defendant. In our view, a reasonable person in defendant’s posi-
tion would not have believed he was in police custody. The judge
correctly concluded, therefore, that the detectives did not subject
defendant to custodial interrogations. Consequently, the judge did
not err by refusing to suppress the statements on the ground
that defendant did not receive Miranda warnings. We overrule
this assignment of error.

B

Defendant also contends that he was not mentally competent
on the occasions he spoke to Holder and Munday and that his
incriminating statements, therefore, should have been suppressed.
See Blackburn v. Alabama, 361 U.S. 199, 4 L.Ed. 2d 242 (1960);
State v. Ross, 297 N.C. 1387, 141, 254 S.E. 2d 10, 12 (1979). Defendant
argues that his lack of competence rendered his admissions “in-
voluntary” under the due process clause of the fourteenth amend-
ment. We begin by noting that, absent police coercion, there is
no federal due process ground for finding that a confession is in-
voluntary. Colorado v. Connelly, 479 U.S. 157, 167, 93 L.Ed. 2d
473, 484 (1986); State v. Adams, 85 N.C. App. 200, 203, 354 S.E.
2d 338, 340 (1987). Rather, the admissibility of an uncoerced state-
ment must be determined by state rules of evidence. Connelly,
479 U.S. at 159, 93 L.Ed. 2d at 479; Adams, 85 N.C. App. at 203,
3564 S.E. 2d at 340.

[2] Defendant asserts that Holder and Munday’s use of his
psychiatric history to guide their interrogative tactics constituted
coercion. We reject this contention. Holder and Munday clearly
ingratiated themselves with defendant and presented themselves
as his friends. We are not prepared to hold, however, that simply
because the police adopt a strategy for their dealings with a suspect
that that strategy is therefore coercive. At no time did these detec-
tives force defendant to submit to any of the ordeals traditionally
associated with coercive interrogations. See, e.g., Blackburn, 361
U.S. at 207-08, 4 L.LEd. 2d at 249 (suspect interrogated for eight
to nine hours in a tiny room). We hold, therefore, that the inter-
views in which defendant participated with Holder and Munday
were not coercive, and thus, we look to our state rules to decide
whether the judge should have suppressed defendant’s statements
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on the ground that defendant was incompetent. Adams, 85 N.C.
App. at 203, 354 S.E. 2d at 340.

[8] To determine whether a defendant was or was not competent
at the time he incriminated himself, this court must look at the
totality of the circumstances surrounding the defendant and his
admissions. Ross, 297 N.C. at 141, 2564 S.E. 2d at 12. A ecritical
stricture on our inquiry is that the findings of fact made by the
trial judge at the voir dire hearing are conclusive and binding
upon us if those findings are supported by competent evidence
in the record. State v. Simpson, 314 N.C. 359, 368, 334 S.E. 2d
53, 59 (1985).

We have already determined that defendant was not in police
custody at the time he made his admissions, and that Holder and
Munday did not coerce defendant into making the statements he
did. We now turn our examination to the medical evidence in this
case. That evidence indicated that defendant has never had a sound
mental state. The evidence conflicted, however, as to the severity
of defendant’s disorder. Indeed, the evidence conflicted as to the
nature of the illness, or illnesses, from which defendant has suffered.

Dr. Walter Scarborough, Jr., a psychiatrist, reviewed defend-
ant’s medical records, read the transcript of defendant’s conversa-
tions with Holder and Munday, and interviewed defendant prior
to the suppression hearing. Dr. Scarborough testified that defend-
ant was “at least psychotic during [the period of time in which
defendant associated with the detectives], if not psychotic all the
time.” Dr. Scarborough’s opinion is buttressed, in part, by the
two diagnoses of atypical psychosis made in late 1983.

Dr. Bob Rollins, a forensic psychiatrist and Clinical Director
of the Forensic Unit at Dorothea Dix, testified for the State. His
diagnosis was that defendant had a mixed personality disorder
with primitive, antisocial and aggressive characteristics. Dr. Rollins
also believed that other psychiatrists had misdiagnosed defendant
as being psychotic and/or schizophrenic because defendant was a
skilled malingerer. He offered the following opinion of defendant’s
condition during the period in which defendant dealt with Holder
and Munday:

I don’t believe Mr. Blackman had a mental disorder at
that time that would keep him from being competent to ex-
ecute other functions. It is fair to say that Mr. Blackman is
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a very limited individual and he could be easily influenced,
suggestible, respond to offers of help. But all that aside, it'’s
still my assessment that he would be competent to know what
he was doing at that time.

Dr. Rollins’ opinion is also supported by evidence in the record.
The judge found Dr. Rollins’ opinion to be “the better reasoned,
[and] more consistent with the behavior and history of the [d]efend-
ant than any opinion that [defendant] is psychotic.”

In our view, some of the medical and other evidence in this
case would support a conclusion that this defendant was not compe-
tent when he spoke with the detectives. At the same time, other
competent evidence in the record points to the opposite conclusion.
Conflicting evidence does not vitiate the conclusive and binding
effect of the trial judge's findings on the appellate court. See id.
The judge's finding that Dr. Rollins’ opinion best identifies defend-
ant’s mental condition during the period in which he made his
admissions to the police is supported by competent evidence in
the record. We accept that finding as binding upon us. While we
are not bound by the judge’s conclusion that defendant was legally
competent, we believe the findings do provide a sufficient basis
for the judge's ruling. See id. We hold, therefore, that defendant’s
statements were not rendered involuntary by his mental condition
and that defendant was legally competent to make those statements
to the police detectives. Thus, we overrule this assignment of error.

III

We find no error in the trial judge’s denial of defendant’s
motion in limine to suppress the statements defendant made to
Detectives Holder and Munday. Consequently, the judgment in
this case is

Affirmed.

Judges WELLS and JOHNSON concur.
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GILDA WOOLARD, ADMINISTRATRIX OF THE ESTATE oF DOUGLAS ALLEN
WOOLARD, DeceASED, PLAINTIFF v. NORTH CAROLINA DEPARTMENT
OF TRANSPORTATION, DEFENDANT

No. 88101C694
(Filed 21 March 1989)

1. State § 4— Tort Claims Act—distinction between governmen-
tal and proprietary functions of State not recognized
There was no merit to defendant’s contention that a State
employee was engaged in a discretionary governmental fune-
tion and this action was barred because the State Tort Claims
Act does not create liability for acts involving discretionary
functions, since the North Carolina Supreme Court has held
that with respect to tort actions, it recognizes no distinction
between “governmental” or “proprietary” functions of the State.

2. State § 8.2— design of ferry landing — motorist killed —no show-
ing of proximate cause between State employee’s design and
motorist’s death

In an action to recover damages for the death of plaintiff’s
son resulting from the alleged negligence of the Department
of Transportation in the design of a ferry landing, evidence
did not support the findings of the Industrial Commission which
in turn did not support its conclusion that actions by the State
employee who allegedly designed the landing were a proximate
cause of plaintiff's son’s injuries, since the landing was already
in existence before the named employee was asked to modify
it to allow for loading of vehicles in differing order from their
arrival to accommodate size restrictions on the ferry; there
was no evidence that the named employee was the one who
designed the original landing and no evidence that he designed
the waiting area or created the problem of motorists driving
in the wrong lane to the parking lot; the named employee
merely recommended painting numbered spaces in one lane
of the road; and there was no evidence that the recommenda-
tion was the proximate cause of the claimed injury.

APPEAL by defendant from Decision and Order of the Industrial
Commission filed 2 March 1988. Heard in the Court of Appeals
25 January 1989.
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Plaintiff filed this claim before the Industrial Commission seek-
ing damages for the death of her son, Douglas Woolard (Woolard),
resulting from the alleged negligence of the Department of Transpor-
tation in the design of the ferry landing facility on the north side
of the Pamlico River on N.C. 306. By amended affidavit, plaintiff
named Department of Transportation employee G. A. Eason as
the state employee upon whose negligence the claim is based. The
Deputy Commissioner found that Eason’s negligence proximately
caused Woolard's death and awarded $100,000 in damages under
G.S. 143-291, the State Tort Claims Aet. On appeal, the Full Com-
mission affirmed and adopted the Deputy Commissioner’s order.
Defendant appeals.

Gaskins & Gaskins, P.A., by Herman E. Gaskins, Jr., and
Darrell B. Cayton, Jr., for plaintiff-appellee.

Attorney General Lacy H. Thornburg, by Monroe, Wyne, Atkins
& Lennon, P.A., by George W. Lennon, for defendant-appellant.

LEWIS, Judge.

Defendant brings forward five assignments of error grouped
into three arguments. First, it contends the action is barred by
the doctrine of sovereign immunity. Second, the Department of
Transportation contends the Industrial Commission erred in con-
cluding defendant’s employee, Eason, was negligent or that Eason’s
negligence was a proximate cause of Woolard’s injury. Finally,
defendant contends the Industrial Commission erred in finding that
the negligence of a third party, David Jefferson, did not bar recovery
against defendant.

The facts stipulated to by the parties and found by the In-
dustrial Commission are as follows. At all pertinent times, N.C.
306, a two-lane paved road, twenty-two feet wide, led from the
Pamlico River ferry dock on the north side of the river. The Depart-
ment of Transportation maintained a parking lot to the southeast
of N.C. 306 adjacent to the ferry dock. The parking lot had two
entrances from N.C. 306 and was used by people who boarded
the ferry as pedestrians. N.C. 306 was marked with double yellow
lines in the center of the road.

Vehicles waiting for the ferry lined up in the southbound lane
as there was no separate waiting lane. George Eason, an area
traffic engineer employed by the Department of Transportation,
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was asked to modify the ferry landing so that ferry attendants
could load vehicles onto the ferry in differing order from their
arrival to accommodate size restrictions on the ferry. Eason visited
the ferry dock. After conducting an engineering study, he recom-
mended painting numbered parking spaces in the southbound lane
and erecting signs stating that vehicles might not be loaded in
the order of arrival. Eason's recommendations were implemented
in October 1983 by painting 20 numbered spaces in the southbound
lane.

On the morning of 15 June 1984, a number of vehicles were
waiting in the parking spaces in the southbound lane to board
the ferry. David Earl Jefferson drove his vehicle in a southerly
direction in the northbound lane to pass the parked cars and reach
the parking lot. At approximately 6:45 a.m., Woolard drove his
motorcycle off the ferry and proceeded in a northerly direction
on N.C. 306. Woolard collided with the vehicle being driven by
Jefferson in the northbound lane.

The Commission found as fact that Woolard’s collision “was
the proximate result of the negligence of George A. Eason . .
when he negligently designed the waiting spaces at the ferry facili-
ty.” The Commission further found as fact that Jefferson’s negligence
in driving to the parking lot in the wrong lane “was not only
foreseeable but was a risk that the design of the waiting area
created” and that Woolard was not contributorily negligent. Based
on these findings, the Commission awarded plaintiff $100,000 in
damages.

[1] First, we address defendant’s contention that this action is
barred by the doctrine of sovereign immunity. It is well established
“that the State is immune from suit unless it expressly consents
to be sued.” Zimmer v. N.C. Dept. of Transportation, 87 N.C. App.
132, 134, 360 S.E. 2d 115, 117 (1987). The Tort Claims Act, G.S.
143-291, partially waives this sovereign immunity in cases in which
the negligence of a State employee acting within the scope of his
employment proximately causes injury. Guthrie v. State Ports
Authority, 807 N.C. 522, 299 S.E. 2d 618 (1983); Zimmer, supra.
Defendant contends Eason was engaged in a discretionary govern-
mental function and this action is barred because the State Tort
Claims Act does not create liability for acts involving discretionary
functions. However, our Supreme Court has held that with respect
to tort actions, “we continue to recognize no distinction between
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‘governmental’ or ‘proprietary’ functions of the State as sovereign.”
Guthrie, 307 N.C. at 535, 299 S.E. 2d at 625. Plaintiff is entitled
to pursue her claim under the Tort Claims Act.

At the time this action was filed, G.S. 143-291 provided in part:

The North Carolina Industrial Commission is hereby con-
stituted a court for the purpose of hearing and passing upon
tort claims against the State Board of Education, the Board
of Transportation, and all other departments, institutions and
agencies of the State. The Industrial Commission shall deter-
mine whether or not each individual claim arose as a result
of the negligence of any officer, employee, involuntary servant
or agent of the State while acting within the scope of his
office, employment, service, agency or authority, under cir-
cumstances where the State of North Carolina, if a private
person, would be liable to the claimant in accordance with
the laws of North Carolina. If the Commission finds that there
was such negligence on the part of an officer, employee, in-
voluntary servant or agent of the State while acting within
the scope of his office, employment, service, agency or authori-
ty, which was the proximate cause of the injury and that
there was no contributory negligence on the part of the claim-
ant or the person in whose behalf the claim is asserted, the
Commission shall determine the amount of damages which the
claimant is entitled to be paid, . . . but in no event shall
the amount of damages awarded exceed the sum of one hun-
dred thousand dollars ($100,000) cumulatively to all claimants
on account of injury and damage to any one person.

Under this statute, “negligence is determined by the same
rules as those applicable to private parties.” Bolkhir v. N.C. State
Univ., 821 N.C. 706, 709, 365 S.E. 2d 898, 900 (1988). Plaintiff must
show that “(1) defendant failed to exercise due care in the perform-
ance of some legal duty owed to plaintiff under the circumstances;
and (2) the negligent breach of such duty was the proximate cause
of the injury.” Id. at 709, 365 S.E. 2d at 900.

Defendant contends the Industrial Commission erred in finding
as a fact that Eason was negligent or that his negligence was
a proximate cause of Woolard’s injury. In support of this contention,
defendant challenges several of the Industrial Commission’s find-
ings of fact; defendant contends these findings are not supported
by the evidence or are erroneous conclusions of law.
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If there is any competent evidence to support the Industrial
Commission’s findings, they are conclusive on appeal. Mackey v.
Highway Comm., 4 N.C. App. 630, 167 S.E. 2d 524 (1969). However,
the Industrial Commission’s designation of a statement as a finding
of fact is not conclusive. Barney v. Highway Comm., 282 N.C.
278, 192 S.E. 2d 273 (1972). Negligence is a mixed question of
law and fact, and we must determine whether the facts found
by the Industrial Commission support its conclusion of negligence. Id.

[2] We hold that the findings of fact by the Industrial Commission
do not reflect the evidence and that the evidence does not support
the Industrial Commission’s conclusion that Eason’s actions were
a proximate cause of Woolard’s injuries. Evidence was presented
to the Industrial Commission that even before Eason’s recommend-
ed spaces were painted on the road, vehicles waiting to board
the ferry had lined up in the southbound lane and vehicles wanting
to reach the parking lot had passed the stopped vehicles by driving
south in the northbound lane. The Industrial Commission is not
required to make findings as to every detail of the credible evidence.
Bundy v. Board of Education, 5 N.C. App. 397, 168 S.E. 2d 682
(1969). However, “the Industrial Commission must make findings
of fact and conclusions of law to determine the issues raised by
the evidence in a case before it.” Martinez v. Western Carolina
University, 49 N.C. App. 234, 239, 271 SE. 2d 91, 94 (1980). A
finding of the practice before the spaces were painted is important
because there was no evidence before the Industrial Commission
that Eason designed the waiting area or created the problem of
motorists driving in the wrong lane to the parking lot. Thus, plain-
tiff has not shown that Eason’s recommendations were a proximate
cause of Woolard’s injury.

Proximate cause is a cause which in natural and continuous
sequence, unbroken by any new and independent cause, pro-
duced the plaintiff’s injuries, and without whick the injuries
would not have occurred, and one from which a person of
ordinary prudence could have reasonably foreseen that such
a result, or consequences of a generally injurious nature, was
probable under all the facts as they existed.

Hairston v. Alexander Tank & Equipment Co., 310 N.C. 227, 233,
311 S.E. 2d 559, 565 (1984) (emphasis added). Plaintiff has not shown
that Woolard’s injuries would not have occurred if the spaces recom-
mended by Eason had not been painted.
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As the State’s sovereign immunity was waived by statute,
the statute must be strictly construed. Etheridge v. Graham, Comyr.
of Agriculture, 14 N.C. App. 551, 188 S.E. 2d 551 (1972). An in-
dividual making a claim under G.S. 143-291 must identify by af-
fidavit the employee upon whose negligence the claim is based.
G.S. 143-297. Plaintiff named Eason as that employee. If the design
of the ferry landing is indeed negligent, there is no evidence that
Eason was the employee who designed it. Eason merely recom-
mended painting numbered spaces in the southbound lane. Plaintiff
has not shown that Eason’s recommendations were a proximate
cause of Woolard's injury, and her eclaim fails.

In light of our holding that plaintiff has not proved Eason’s
negligence was a proximate cause of Woolard’s injury, it is not
necessary for us to address defendant’s contention regarding Jeffer-
son’s negligence.

Reversed.

Judges EAGLES and PARKER concur.

SUSAN CAMPOS, PETITIONER-APPELLANT v. DAVID FLAHERTY, RESPOND-
ENT-APPELLEE

No. 8818SC808
(Filed 21 March 1989

Social Security and Public Welfare § 2— overpayment of bene-
fits to plaintiff’s ex-husband —recovery from plaintiff improper

A county social services agency could not recoup from
plaintiff the AFDC overpayment made to her ex-husband mere-
ly because her dependent children were members of the father’s
assistance unit at the time the overpayment was made, and
state and federal regulations which would allow recoupment
from any member of the original assistance unit should be
disregarded in favor of judicial interpretation of 42 U.S.C.S.
§ 602 which calls for recoupment from the individual applicant.

APPEAL by plaintiff, Susan Campos, from Mills, Judge. Judg-
ment entered 14 June 1988 in Superior Court, GUILFORD County.
Heard in the Court of Appeals 21 February 1989.
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Plaintiff was married to Peter Hans Januzys, the father of
her four children. From August through December of 1986 plaintiff
and her husband were separated and living apart and the four
children lived with their father. From August through December
of 1986 the father was a recipient of AFDC payments for the
benefit of his four dependent children.

Sometime in 1987 three of the four dependent children moved
in with plaintiff. In September 1987, plaintiff applied for AFDC
payments for the benefit of her three dependent children now
in her custody.

Also during 1987, the Guilford County Department of Social
Services (county agency) learned that during August through
December of 1986 the father had unreported income which when
verified revealed that he had received an overpayment of AFDC
benefits totaling $165.00 during 1986. The county agency was unsuc-
cessful in its attempts to recoup the overpayment from the ap-
pellant’s husband who was no longer a current AFDC recipient.
In response to plaintiff's AFDC application, the county agency in-
formed the plaintiff that the $165.00 overpayment made to the
husband would be recouped from her AFDC check because three
of the children who lived with the husband at the time of the
overpayment were now living with her.

Plaintiff appealed the county agency decision to a state hearing
officer. Relying on State AFDC regulations, the hearing officer
found that both the federal and state regulations allowed recoup-
ment from “[alny member of the original assistance unit,” which
“includes minors as well as adults” and affirmed the agency’s deci-
sion in his opinion dated 3 February 1988. Pursuant to N.C.G.S.
§ 108A-79(k), plaintiff filed a petition for Judicial Review in Superior
Court of Guilford County. In its 14 June 1988 order the Superior
Court affirmed the decision of the hearing officer.

Central Carolina Legal Services, Inc., by Stanley B. Sprague,
for petitioner appellant.

Attorney General Lacy H. Thornburg, by Associate Attorney
General Martha K. Walston, for respondent appellee.
ARNOLD, Judge.

Plaintiff contends that the federal statute which governs recoup-
ment in AFDC overpayment cases does not allow recoupment from
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plaintiff's AFDC benefits merely because her three children were
members of the overpaid assistance unit, when her ex-husband,
the overpaid recipient, is not a member of plaintiff's assistance
unit, We agree.

The governing federal statute was amended in 1981 as part
of the Omnibus Budget Reconciliation Act (OBRA), Pub. L. No.
97-35. 95 Stat. 357:

42 U.S.C.S. § 602 State plans for aid and services to needy
families with children . . .

(a) Contents. A State plan for aid and services to needy families
with children must—

® %k ok ok

(22) provide that the State agency will promptly take all
necessary steps to correct any overpayment or underpayment
of aid under the State plan, and, in the case of—

(A) an overpayment to an individual who is a current
recipient of such aid (including a current recipient whose over-
payment occurred during a prior period of eligibility), recovery
will be made by repayment by the individual or by reducing
the amount of any future aid payable to the family of which
he is a member . . .

& % ko

(C) an underpayment, the corrective payment shall be dis-
regarded in determining the income of the family, and shall
be disregarded in determining its resources in the month the
corrective payment is made and in the following month. . . .

We are asked to decide whether the State’s position, that
the terms “individual who is a current recipient” in the statute
refers to the dependent children who were in the custody of their
father when the overpayment was made, is correct.

When interpreting federal statutes the United States Supreme
Court has stated “that the starting point for interpreting a statute
is the language of the statute itself. Absent a clearly expressed
legislative intention to the contrary, that language must ordinarily
be regarded as conclusive.” Consumer Product Safety Comm'n v.
GTE Sylvania, 447 U.S. 102, 108, 64 L.Ed. 2d 766, 772, 100 S.Ct.
2051, 2056 (1980). North Carolina courts are in accord, though our
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courts place primary emphasis on discovering legislative intent.
Williams v. Williams, 299 N.C. 174, 179-80, 261 S.E. 2d 849, 853
(1980). In addition, nontechnical statutory words are to be given
a common and ordinary meaning. Id. at 180, 261 S.E. 2d at 854.
“Statutes dealing with the same subject matter must be construed
in part materia . .. as together constituting one law ... and
harmonized to give effect to each.” Id. at 180-81, 261 S.E. 2d 854
(citations omitted). “[Wlhen a statute contains a definition of a
word or term used therein, such definition, unless the context clear-
ly requires otherwise, is to be read into the statute wherever
such word or term appears therein.” Smith v. Powell, Comr. of
Motor Vehicles, 293 N.C. 342, 345, 238 S.E. 2d 137, 140 (1977).

Applying these rules of construction to the question at hand,
the plain language of the statute speaks of “overpayment to an
individual,” and does not concern itself with overpayment to an
“assistance unit” or to “dependent children.” The statute speaks
in the singular. It does not lend itself to an interpretation that
it is directing recoupment at persons other than the recipient,
the individual who is the payee of the benefits check, unless the
payee is a member of the family from whom recoupment is sought.

The language in 42 U.S.C. § 602(22)(A) which allows recoup-
ment “by reducing the amount of any future aid payable to the
family of which he is a member” does not further the interpretation
of the county agency. Parents, when separated and subsequently
divoreed, are not members of the same family. Plaintiff states in
her affidavit that she and her husband have not lived as a family
since August of 1986.

The statute describes the “individual” who receives the over-
payment as a “recipient.” In the accompanying definitions section,
42 U.S.C. § 606(b), the “recipient” is described as the one enabled
“to pay for specific goods, services, or items recognized by the
State agency as part of the child’s need. . . .” (Emphasis added):

{(a) The term “dependent child” means a needy child (1) who
has been deprived of parental support or care by reason of
the death . . . or physical or mental incapacity of a parent. . . .

{b) The term “aid to families with dependent children” means
money payments with respect to a dependent child or depend-
ent children. . . .
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An individual who is a “recipient” is an individual with custody
of “needy children.” Never does the statute refer to the innocent
children as recipients themselves.

In addition to the plain language, and the clarity of the accom-
panying definitions sections, 42 U.S.C. § 602(22) sets out the pro-
cedure for recoupment when an individual payee, the father here,
is no longer the current recipient:

(B) an overpayment to any individual who is no longer
receiving aid under the plan, recovery shall be made by ap-
propriate action under State law against the income or resources
of the individual or the family . .

Generally in cases concerned with recoupment of AFDC benefits,
the applicant alone was treated as the “individual” who was the
recipient. See State of Kansas ex rel. Sec. of Social and Rehab.
Services v. Fomby, 11 Kan. App. 2d 138, 715 P. 2d 1045 (1986)
(husband who was not recipient of or applicant for public assistance
was not liable for alleged payments on theory of fraud); Peck v.
Van Alstyne, 82 A.D. 2d 927, 440 N.Y.S. 2d 736 (1981) (no recoup-
ment in the absence of substantial evidence that the recipient and
her family would not suffer undue hardship); Chan v. Blum, 75
A.D. 2d 732, 427 N.Y.S. 2d 621 (1980) (recipient not shown to have
received notice to update income); Terry v. Harris, 175 N.J. Super.
482, 420 A. 2d 353 (1980).

We note that the statutory scheme requires the state to place
equal emphasis on correcting underpayments as well as overpayments
to recipients. Were the State’s interpretation of the statute to
stand, it would mean that had there been an underpayment to
the father here, the mother would be a correct payee for reimburse-
ment, as she now has custody of the children. This is indeed an
unrealistic scenario.

We are aware of both the federal and state regulations upon
which the county relies:

The State shall recover an overpayment from (1) the assistance
unit which was overpaid, or (2) any assistance unit of which
a member of the overpaid assistance unit has subsequently
become a member, or (3) any individual members of the over-
paid assistance unit whether or not currently a recipient.
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45 C.F.R. § 233.20(a)13}B). See N.C. AFDC Manual § 2630 III,
B, 2.a. We have given due consideration to the administrative inter-
pretation of 42 U.S.C. § 602(22) set forth above. We do not agree
with it, nor are we bound by it. When there is a conflict between
administrative interpretation and the interpretation of the courts,
the latter will prevail. Faizan v. Grain Dealers Mutual Insurance
Co., 264 N.C. 47, 57, 118 S.E. 2d 303, 310 (1961); State ex rel.
Utilities Comm. v. Thornburg, 316 N.C. 238, 245, 342 S.E. 2d 28,
33 (1986). Finally, we reject the county’s policy argument in favor
of recoupment from dependent children who may have benefited
from the overpayment.

The county agency may not recoup from plaintiff the overpay-
ment made to her ex-husband merely because her dependent children

were members of the father's assistance unit at the time the over-
payment was made. The order of the trial court is

Reversed.

Judges JOHNSON and PHILLIPS concur.

IN THE MATTER OF: ISAAC ANTONIO COUSIN

No. 8815DC978
(Filed 21 March 1989)

1. Infants § 18— adjudication of delinquency —breaking or en-
tering and larceny — sufficiency of evidence
Evidence was sufficient to sustain an adjudication of de-
linquency based on respondent’s commission of breaking or
entering and larceny, though the only evidence placing re-
spondent at the erime scene was the uncorroborated testimony
of an accomplice, where it tended to show that respondent
and three others used a knife to open a window to an apart-
ment and then entered without permission; they “started search-
ing around”; and they removed a television set, watches, and
a clock from the apartment.
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2. Infants § 20— juvenile delinquent—appropriateness of con-
finement — findings insufficient — consideration of dispositional
alternatives not shown

The trial court erred in concluding that the confinement
of the delinquent respondent was appropriate where the court’s
findings, which basically recounted the history of respondent’s
delinquency, did not sufficiently address the needs of the
juvenile, such as medical or psychological evaluation, school
records, home evaluation, or a history of parental neglect,
nor did the findings suggest what community resources might
be appropriate as non-custodial alternatives to commitment.
N.C.G.S. §§ TA-647, TA-649.

APPEAL by respondent from Waskburn, Judge. Orders entered
11 April 1988 and 9 May 1988 in ALAMANCE County District Court.
Heard in the Court of Appeals 13 March 1989.

This is an appeal by respondent from juvenile court orders
finding him to be delinquent and committing him to the custody
of the Division of Youth Services.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General Martha K. Walston, for the State.

Jacobs & Livesay, by Robert J. Jacobs, for respondent-appellant.

WELLS, Judge.

On 11 April 1988, respondent, born 21 May 1972, was ad-
judicated delinquent for breaking and entering, in violation of N.C.
Gen. Stat. 14-54(a) (1986), and larceny, in violation of N.C. Gen.
Stat. 14-72(b)(2) (1986). On 9 May 1988, the trial court conducted
a dispositional hearing and ordered the commitment of defendant
into the custody of the Division of Youth Services for an indefinite
period. From adjudication and disposition orders, respondent
appealed.

[11 Respondent first contends that the evidence was insufficient
to sustain an adjudication of delinquency based on his commission
of breaking or entering and larceny. We disagree. The respondent
in a juvenile delinquent proceeding is entitled to have the evidence
evaluated by the same standards as apply to adult criminal pro-
ceedings; N.C. Gen. Stat. 7A-634(a) (1986). In re Walker, 83 N.C.
App. 46, 348 S.E. 2d 823 (1986). The standard of proof is whether
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there is substantial evidence of each element of the offense and
that respondent was the perpetrator. Id. Substantial evidence is
that which a reasonable mind might accept as adequate. State
v. Greer, 308 N.C. 515, 302 S.E. 2d 774 (1983). In addition, the
evidence must be considered in the light most favorable to the
State. Id.

The elements of felonious breaking or entering in violation
of N.C. Gen. Stat. 14-54 (1986) are: (1) breaking or entering, (2)
of any building, (3) with the intent to commit any felony or larceny
therein. State v. Litchford, 78 N.C. App. 722, 338 S.E. 2d 575
(1986). Where a defendant offers no explanation for breaking into
the building or a showing of the owner’s consent, intent may be
inferred from the circumstances. State v. Myrick, 306 N.C. 110,
291 S.E. 2d 577 (1982). In addition, the intent with which a defendant
entered or broke and entered a dwelling may be inferred from
what he did within the building. State v. Bronson, 10 N.C. App.
638, 179 S.E. 2d 823 (1971). The elements of larceny in violation
of N.C. Gen. Stat. 14-72(b) (1986) are that the defendant: (1) took
the property of another, (2) carried it away, (3) without the owner’s
consent, and (4) with the intent to deprive the owner of the property
permanently. State v. Reeves, 62 N.C. App. 219, 302 S.E. 2d 658
(1983).

In the present case, the State’s evidence tended to show that
on 3 February 1988, Tony Griffis, Nathaniel Herbin, Maurice Leath,
and respondent were together and went to an apartment occupied
by Karen Bryson Hawkins which was located at 1406 Stout Street.
Mr. Griffis testified that he did not have permission to enter the
apartment. He further testified that Maurice Leath used a knife
to open a window to the apartment and then entered. The young
men entered the apartment and “started searching around.” Mr.
Griffis further testified that he grabbed a television set and that
Maurice Leath started throwing eggs. Mr. Griffis also testified
that Maurice Leath and respondent removed five watches and a
digital clock from the apartment and took them to Maurice’s house.

The State also presented the testimony of Lisa Morrow, Ms.
Hawkins' next door neighbor. She testified that she called the
police on 4 February 1988 because she had heard the house had
been broken into and went into the apartment and observed eggs
thrown on the wall, the contents of Ms. Hawkins’ pocketbook piled
on the kitchen floor, and her kitchen cabinets opened. Ms. Morrow
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further testified that the back door was open and that the screen
was out.

We find the foregoing evidence, considered in the light most
favorable to the State, sufficient to establish the elements of break-
ing or entering and larceny and that the respondent was the
perpetrator. Respondent argues that the evidence is insufficient
to adjudicate him delinquent for breaking or entering and larceny
because the only evidence placing him at 1406 Stout Street is
the testimony of Tony Griffis. However, this Court has held that
the unsupported testimony of an accomplice is sufficient to support
a conviction if it satisfies the jury beyond a reasonable doubt of
the guilt of the defendant. State v. Bailey, 18 N.C. App. 313, 196
S.E. 2d 556, cert. denied, 283 N.C. 754, 198 S.E. 2d 724 (1973),
cert. denied, 415 U.S. 976 (1974). This assignment of error is
overruled.

[2] Next, respondent contends that the trial court erred in con-
cluding that the confinement of respondent was appropriate where
less restrictive alternatives to commitment were available. Pur-
suant to N.C. Gen. Stat. TA-646 (1986}, the trial judge has the
duty to choose the least restrictive alternative in selecting a disposi-
tion, taking into consideration the seriousness of the offense, age,
prior record, degree of culpability, and the circumstances of the
case. The trial judge must also consider the best interest of the
State. In re Bullabough, 89 N.C. App. 171, 365 S.E. 2d 642 (1988).
Prior to committing a juvenile to the Division of Youth Services,
the trial judge must first find that the alternatives to commitment
contained in N.C. Gen. Stat. TA-649 (1986) are inappropriate or
that they have been unsuccessfully attempted and that the juvenile’s
behavior is a threat to the community. Id. In addition, these findings
must be supported by detailed findings which are in turn supported
by some evidence in the record of the dispositional hearing. In
re Khork, 71 N.C. App. 151, 321 S.E. 2d 487 (1984).

In the present case, the trial court made the following findings:

(2) The respondent was first before the court on July
12, 1984 for shoplifting of some candy and was placed on juvenile
probation which he violated by failing to attend school on
a regular basis.

(3) His probation was extended on February 11, 1985 for
an additional six months.
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(4} On May 10, 1985, his probation was extended for an
additional twelve (12) months.

(5) On October 14, 1985 the respondent was adjudicated
delinquent for discharging a firearm (a [sic] air-rifle) within
the city limits for which the respondent was given a seven
(7) months stayed committment [sic].

(6) One of the conditions of his stayed committment [sic],
the respondent was placed in Lake Waccamaw and that he
attend school on a regular basis upon his return.

{7) He did cooperate at Lake Waccamaw until November
of 1986 at which time he returned home.

(8) On February 26, 1987, the respondent was adjudicated
undisciplined for failure to attend school on a regular basis,
the juvenile probation having expired on June 6, 1986.

(9) On September 21, 1987 the respondent was again ad-
judicated for operating a mini-bike upon a highway without
the proper license and was again placed on juvenile probation
for a period of twelve months on certain conditions including
regular school attendance and cooperation with out-of-home
placement if appropriate.

(10) The petition dated March 11, 1988 is one for which
the respondent has been adjudicated in this case.

(11) The exceptional children’s program has been used
on behalf of the respondent as has out-patient theraphy [sic]
from Children of Youth Services division of the Alamance-
Caswell Area Mental Health Center and the Final-Step Pro-
gram at Western Correctional Center has also been utilized.

(12) The court finds that while there are resources within
the community that have not yet been attempted with the
respondent in view of his failure to attend school as a chronic
problem, the court finds that the available resources have either
been tried in this case or would not be effective or appropriate.

(13) The court does find that the respondent’s behavior
does constitute a threat to the property of person’s [sic] in
the community.

The trial court’s findings do not sufficiently address the needs

of the juvenile, such as medical or psychological evaluation, school
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records, home evaluation, or a history of parental neglect. See
N.C. Gen. Stat. TA-647 (1986). Neither does the order contain suffi-
cient findings as to community resources that might be appropriate
as non-custodial alternatives to commitment. See N.C. Gen. Stat.
7A-649 (1986); Bullabough, supra. Therefore, we cannot determine
from the court’s order what consideration the trial court gave to
these pertinent factors affecting its dispositional conclusion. We
therefore remand for a further order consistent with this opinion.
If a further hearing is necessary in order for the trial court to
properly resolve the issues we have noted, such a hearing should
be conducted.

Affirmed in part, reversed and remanded in part.

Judges PARKER and GREENE concur.

PEGGY HAITH THOMPSON v. ROBERT THOMPSON

No. 8818DC5H72
(Filed 21 March 1989)

Divorce and Alimony § 30— equitable distribution— considera-
tion from separate property used to purchase tenancy by the
entireties —new property is marital property

Where a spouse furnishing consideration from separate
property causes property to be conveyed to the other spouse
in the form of tenancy by the entireties, a presumption of
a gift of separate property to the marital estate arises, which
is rebuttable by clear, cogent, and convincing evidence;
therefore, the parties’ residence in this case was properly
classified as marital property where defendant used funds from
the sale of a house which he had owned prior to marriage
to buy a second house in both their names, and then used
funds from that house to buy the house in question, and defend-
ant failed to rebut the presumption of gift where the con-
veyance itself contained no statement that defendant intended
to keep the residence his separate property, and there was
no other evidence to that effect. N.C.G.S. § 50-20(b)2).
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APPEAL by defendant from Morton (J. Bruce), Judge. Order
entered 23 March 1988 in District Court, GUILFORD County. Heard
in the Court of Appeals 11 January 1989.

Defendant appeals from an order determining the parties’
marital residence to be totally marital property for purposes of
equitable distribution pursuant to the Equitable Distribution Act,
G.S. sec. 50-20.

Hatfield & Hatfield, by Kathryn K. Hatfield, for plaintiff-
appellee.

King & Stockton, by Michael Lee King, for defendant-appellant.

JOHNSON, Judge.

Plaintiff and defendant were married in 1966, separated in
1983, and divorced in 1985. One child was born of the union. In
1966, the couple first resided in a home on Cambridge Street
in Greensboro which was owned by defendant prior to his marriage
to plaintiff. In 1970, defendant sold the house and used part of
the proceeds to finance the purchase of a larger residence on
Asheboro Street in order to accommodate plaintiff’'s two children
from a prior relationship who had come to live with the couple.
This house was titled in the names of both plaintiff and defendant
as tenants by the entireties. Defendant testified that premarital
funds of his were used to renovate this residence. In 1979, the
parties sold the Asheboro Street residence and used part of the
proceeds to purchase a third house on Mystic Drive, also titled
as entireties property.

Plaintiff instituted proceedings for divorce and equitable distri-
bution on 21 December 1984. A judgment of absolute divorce was
granted by the trial court, sitting without a jury, on 4 February
1985. On 23 March 1988, the court filed an equitable distribution
order which held the real property on Mystic Drive to be marital
property. Defendant appeals from this order.

The sole question presented by defendant for our review is
whether the trial court erred in concluding as a matter of law
that the Mystic Drive residence was totally marital property pur-
suant to G.S. sec. 50-20(b)(1) when evidence at trial established
that the residence was purchased with both separate and marital
funds.
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The first step in the equitable distribution process is the
classification of the parties’ property as either separate or marital.
G.S. sec. 50-20(a); Cornelius v. Cornelius, 87 N.C. App. 269, 360
S.E. 2d 703 (1987). Marital property includes “all real and personal
property acquired by either spouse or both spouses during the
course of the marriage and before the date of the separation of
the parties, . . .” G.S. sec. 50-20(b)1). Separate property, which
is not included in the category of marital property, means

all real and personal property acquired by a spouse before
marriage or acquired by a spouse by bequest, devise, descent,
or gift during the course of the marriage. However, property
acquired by gift from the other spouse during the course of
the marriage shall be considered separate property only if
such an intention is stated in the conveyance. Property ac-
quired in exchange for separate property shall remain separate
property regardless of whether the title is in the name of
the husband or wife or both and shall not be considered to
be marital property unless a contrary intention is expressly
stated in the conveyance.

G.S. sec. 50-20(b)2).

This Court, in previously construing G.S. sec. 50-20(b)2), has
determined that “where a spouse furnishing consideration from
separate property causes property to be conveyed to the other
spouse in the form of tenancy by the entireties, a presumption
of a gift of separate property to the marital estate arises, which
is rebuttable by clear, cogent, and convincing evidence.” McLeod
v. McLeod, 74 N.C. App. 144, 154, 327 S.E. 2d 910, 916-17, cert.
denied, 314 N.C. 331, 333 S.E. 2d 488 (1985) (citation omitted). Fur-
ther, the entireties conveyance itself sufficiently indicates the “con-
trary intention” under the statute to preserving separate property.
Id. at 156, 327 S.E. 2d at 918.

The correctness of this presumption has been upheld by our
Supreme Court in the recent case of McLean v. McLean, 323 N.C.
543, 374 S.E. 2d 376 (1988). The Court in McLean, in furnishing
us with an extensive analysis of G.S. sec. 50-20(b)}2), resolves the
ambiguity of the “interspousal gift” provision (the second sentence
of G.S. sec. 50-20(b)(2) ), and the “exchange” provision (the third
sentence). After a full discussion of legislative intent, applicable
case law, and the nature of the marital relationship and of the
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entireties estate, all of which we need not detail here, the Court
in McLean adopted the marital gift presumption of McLeod for
entireties property. McLean, supra.

Applying this settled rule to the case sub judice, we conclude
that the parties’ residence on Mystic Drive, being titled in their
names as entireties property, is presumed to have been a gift
by defendant to the marital estate. Id. The question then becomes
whether defendant has come forward with clear, cogent, and con-
vincing evidence to rebut this presumption. We find that he has not.

The conveyance itself contained no statement that defendant
intended to keep the residence his separate property. Whether
evidence presented by defendant at trial is sufficient to “[rebut]
the presumption of gift to the marital estate by clear, cogent,
and convincing evidence is a matter left to the trial court’s discre-
tion.” Id. at 555, 374 S.E. 2d at 383, quoting with approval, McLean
v. McLean, 88 N.C. App. 285, 290, 363 S.E. 2d 95, 98-99 (1987).

At trial the only evidence properly before the court as to
defendant’s intent concerning the status of the residence on Asheboro
Street was the following:

Q: Mr. Thompson, was it your intent to have your former
wife's name placed on the deed?

A: No, and this is the reason I asked twice first.

As to defendant’s intent concerning the property on Mystic
Drive, the transcript reveals only the following interchange:

Q: Whenever you bought the second house [on Mystic Drive],
do you know whose names were put on the deed?

A: The second house, due to the fact that Peggy’s name was
placed on the deed to my second house it was only natural
then that her name was going to go to the third house.

We agree with plaintiff's argument that the above-quoted state-
ments of defendant show merely that he considered whether to
place plaintiff’s name on the deed and then proceeded to do so.
In any event, they certainly do not rise to the level of clear, cogent,
and convincing evidence of defendant’s intention not to make a
gift to the marital estate.

For all the foregoing reasons, we hold that the trial court
properly classified the residence on Mystic Drive as marital proper-
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ty. We further hold that the court committed no abuse of discretion
in failing to find that defendant rebutted the presumption that
the residence was a gift to the marital estate.

Affirmed.

Judges WELLS and BECTON concur.

BIG B TRANSPORTATION, INC. v. U.S. INSURANCE GROUP

No. 88256SC679
(Filed 21 March 1989)

Insurance § 6.1— insurance purchased by trucking company—
trip lease agreement not covered
An insurance policy purchased by plaintiff trucking com-
pany from defendant insurer did not cover a trip lease agree-
ment whereby plaintiff furnished another company a truck
and a driver to transport furniture from North Carolina to
various points in the Midwest, since the policy in question
provided coverage for plaintiff’'s legal liability “as a carrier
under bills of lading or shipping receipts issued by [plaintiff]”;
“bills of lading” and “shipping receipts” were both modified
by the phrase “issued by the insured”; and no bill of lading
or shipping receipt was issued by plaintiff for the furniture
it transported under the trip lease agreement.

APPEAL by defendant from Crawley (Jack), Judge. Judgment
entered 13 May 1988 in Superior Court, CATAWBA County. Heard
in the Court of Appeals 25 January 1988.

Sigmon, Sigmon & Isenhower, by W. Gene Sigmon, for plaintiff-
appellee.

Golding, Crews, Meekins & Gordon, by Rodney Dean, for
defendant-appellant.
BECTON, Judge.

Defendant, U.S. Insurance Group, appeals from an order grant-
ing summary judgment to plaintiff, Big B Transportation, Inc. The
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judge ruled that defendant insured plaintiff for losses resulting
from a fire aboard one of plaintiff’s trucks on 24 February 1985.
We reverse and remand with instructions that the trial judge enter
summary judgment for defendant.

I

Plaintiff, Big B Transportation, Inc. (“Big B"), is a trucking
company. On 11 November 1984, Big B entered into an insurance
contract with defendant, U.S. Insurance Group (“U.S. Insurance”).
Under the policy, U.S. Insurance agreed to provide motor truck
cargo coverage to Big B for a period of one year. In part, the
policy provided that:

This policy covers the legal liability of the Insured as a carrier
under bills of lading or shipping receipts issued by the Insured
with respect to shipments of lawful goods and merchandise
. while such property is in the custody or control of the
Insured, and while in the custody of connecting carriers. . .

On 22 February 1985, Big B entered into a trip lease agreement
with Cargo Carriers, Ine. (“Cargo Carriers”) to transport furniture
from Lexington, North Carolina, to various points in the Midwest.
Big B furnished the truck for this shipment, and its employee,
Alan K. Mummert, drove the truck. On 24 February 1985, a fire
broke out in the truck’s trailer, damaging the furniture.

Through its own insurer, Cargo Carriers paid the claims made
by the owners of the damaged property. Cargo Carriers then brought
a subrogation action against Big B. On 20 August 1987, Big B
filed a declaratory action against U.S. Insurance, seeking to deter-
mine whether the policy it had purchased from U.S. Insurance
covered the trip lease agreement. (On 30 April 1985, Big B added
insurance coverage specifically covering such agreements.) Both
Big B and U.S. Insurance prayed for summary judgment on this
question. In an order dated 13 May 1988, the trial judge granted
summary judgment for Big B. U.S. Insurance appeals.

II

The issue on appeal is the proper construction of the insurance
policy language quoted above. U.S. Insurance contends that the
policy clearly provides coverage only if Big B satisfied two condi-
tions: first, that it acted as a “carrier,” and second, that it issued
a bill of lading or shipping receipt. Big B argues that the language
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of the policy is ambiguous. It contends that the phrase “issued
by the insured” modifies only “shipping receipts,” and that, therefore,
U.8. Insurance covered the legal liability of Big B under any bill
of lading while property was in the custody and control of Big
B. Because we reject Big B's reading of the “bill of lading” language,
we do not decide whether Big B or Cargo Carriers was the carrier
of the furniture shipment damaged on 24 February 1985.

Insurance companies select the words used in their policies;
hence, any ambiguity arising out of that wording is construed against
insurers and in favor of beneficiaries. See Wachkovia Bank and
Trust Co. v. Westchester Fire Insurance Co., 276 N.C. 348, 354,
172 S.E. 2d 518, 522 (1970). Ambiguity is not established, however,
by the mere fact that the insurer and the beneficiary assert dif-
ferent constructions of the policy. Id. While the fact that the parties
dispute the interpretation of the policy is some indication. that
ambiguity exists, ambiguity will not be established unless this court
determines that the parties’ varying interpretations fairly and
reasonably arise from the policy language. See St. Paul Fire and
Marine Insurance Co. v. Freeman-White Associates, Inc., 322 N.C.
77, 83, 366 S.E. 2d 480, 484 (1988); Westchester Fire Insurance,
276 N.C. at 348, 172 S.E. 2d at 522; see also Maddox v. Colonial
Life and Accident Insurance Co., 303 NC 648, 650, 280 S.E. 2d
907, 908 (1981).

In our view, Big B unreasonably strains the language of the
policy. We read the words “bill of lading” and “shipping receipts”
as standing in apposition to one another, both being modified,
therefore, by the phrase “issued by the insured.” We think this
is the only reasonable way to read the policy language. Our view
is strengthened by the synonymous meanings of “bill of lading”
and “shipping receipt.” As defined by the Uniform Commercial
Code, “ ‘Bill of Lading’ means a document evidencing the receipt
of goods for shipment issued by a person engaged in the business
of transporting or forwarding goods, and includes an airbill.” See
N.C. Gen. Stat. Sec. 25-1-201(6) (1986) (emphasis added).

In Westchester Fire Insurance, our Supreme Court cautioned
that courts must enforce contracts as the parties have made them
and must not, under the guise of interpreting ambiguous provisions,
remake contracts so as to impose liability on insurance companies
for which the policyholders did not pay. 276 N.C. at 354, 172 S.E.
2d at 522. In our view, Big B has sought to have this court remake
its contract with U.S. Insurance, and that we will not do.
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III

No bill of lading or shipping receipt was issued by Big B
for the furniture it transported under the trip lease agreement
with Cargo Carriers. Consequently, the trial judge erred in ruling
that U.S. Insurance had liability under the policy. The order grant-
ing summary judgment is reversed and remanded, with instructions
that the trial judge enter summary judgment for U.S. Insurance.

Reversed and remanded.

Judges WELLS and JOHNSON concur.

STATE OF NORTH CAROLINA v. MARK ANTHONY HALL

No. 8812SC561
(Filed 21 March 1989)

Bills of Discovery § 6— fingerprint evidence—failure to inform
defendant — exclusion not required
Even if the State’s failure to inform defendant about a
second fingerprint failed to comply with the discovery order,
the court’s refusal to suppress the evidence or continue the
trial was not necessarily error, since the court did sanction
the State in one of the ways authorized by N.C.G.S. § 15A-910
by granting a recess and requiring the State’s witness to con-
fer with defense counsel and to be interrogated under oath
before he testified; that way was neither inappropriate nor
beyond the court’s discretion; and since the first print was
received into evidence without defendant’s having had it ex-
amined by an expert, it appeared unlikely that he was preju-
diced in any event by his inability to have the second print
examined.

APPEAL by defendant from Johnson (E. Lynn), Judge. Judg-
ment entered 4 February 1988 in Superior Court, CUMBERLAND
County. Heard in the Court of Appeals 10 January 1989.

Defendant appeals his conviction of second degree burglary
on the ground that the court refused to sanction the State for
failing to comply with discovery. Pertinent thereto the State’s
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evidence and other parts of the record indicate that: The burglar
entered the dwelling involved by opening the front door from the
inside after knocking the glass out of an adjacent window. He
left two fingerprints on a piece of the broken window glass, one
of which was sent to the State Bureau of Investigation, where
its expert concluded that defendant’s left thumb made it. The other
print, due to oversight, was not sent to the SBI and the district
attorney for some unexplained reason did not learn about it until
the trial was underway. Before trial defense counsel requested
voluntary discovery in writing and under the district attorney’s
“open file policy” he was permitted to examine the file, which
mentioned the print analyzed by the SBI but not the other one.
During a trial recess the district attorney had the second print
examined by the State’s expert, who concluded that it was similar
to defendant’s left index finger. Citing the State’s failure during
discovery to inform him about the print defendant moved, pursuant
to G.S. § 15A-910, that the court sanction the State either by
suppressing the evidence or continuing the trial so that he could
obtain an expert to analyze the print. The court denied the motion
but allowed defendant during a trial recess to confer with and
interrogate the State’s expert under oath about his upcoming
testimony. Defendant, who had been on the burglarized premises
about a month earlier, but not around the window that was broken,
had not had the other print examined by an expert.

Attorney General Thornburg, by Assistant Attorney General
K. D. Sturgis, for the State.

Reid, Lewis & Deese, by Renny W. Deese, for defendant
appellant.

PHILLIPS, Judge.

Discovery having been voluntarily agreed to, defendant con-
tends that the State’s failure to disclose the existence of the second
fingerprint violated the discovery article and G.S. § 15A-910 re-
quired the court to sanction it by either suppressing the evidence
or continuing the trial. The statute does not support the contention;
the sanctions it authorizes are not mandatory, but permissive, op-
tional and subject to the sound discretion of the judge. State v.
MecNickolas, 322 N.C. 548, 555, 369 S.E. 2d 569, 574 (1988). G.S.
§ 15A-910 provides as follows:
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If at any time during the course of the proceedings the
court determines that a party has failed to comply with this
Article or with an order issued pursuant to this Article, the
court in addition to exercising its contempt powers may

(1) Order the party to permit the discovery or inspection, or
(2) Grant a continuance or recess, or

{3) Prohibit the party from introducing evidence not dis-
closed, or

(3a) Declare a mistrial, or
(3b) Dismiss the charge, with or without prejudice, or
(4) Enter other appropriate orders.

Thus, even if the State’s failure to inform defendant about the
second fingerprint did not comply with the discovery article—as
it did not, since district attorneys participating in discovery, no
less than other lawyers, are obliged to know what documentary
evidence exists in their cases and to disclose it when ordered,
and discovery voluntarily undertaken is deemed by G.S. § 15A-902(b)
“to have been made under an order of the court”—the court'’s
refusal to either suppress the evidence or continue the trial was
not necessarily error, as defendant argues. For the court did sanc-
tion the State in one of the ways authorized by the statute (by
granting a recess and requiring the State’s witness to confer with
defense counsel and to be interrogated under oath before he testified)
and that way was neither inappropriate nor beyond the court’s
discretion in our opinion. And since the first print was received
into evidence without defendant having had it examined by an
expert, it appears unlikely that he was prejudiced in any event
by his inability to have the second print examined.

No error.

Judges COZORT and GREENE concur.
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STATE OF NORTH CAROLINA v. JAMES THOMAS MOSLEY

No. 8819SC665
(Filed 21 March 1989)

1. Criminal Law § 138.29— crime victim under 16 —no aggra-
vating factor of invelvement of person under 16 in commission
of crime

The trial court erred in finding as a factor in aggravation
that defendant involved a person under the age of 16 in the
commission of the crime, since that factor is aimed at situations
where children are encouraged and actually used in the com-
mission of a crime, and the fact that the vietim of a particular
crime falls below the age of 16 is not included within the
meaning of N.C.G.S. § 15A-1340.4(a)(1)(1); furthermore, this fac-
tor was not properly found based on evidence that another
child under age 16 was present with the victim and defendant
when the victim performed oral sex on defendant, since the
acts involving the other child amounted to an uncharged joinable
crime by defendant, and the other child’s involvement in the
crime for which defendant was being sentenced, the acts against
the victim, was not a proper basis for an aggravating factor.
N.C.G.S. § 15A-1340.4(a)1)(1) and (o).

2. Criminal Law § 138.16 — inducing victim to take part in crime
and exercising leadership or dominance over victim—no
part of aggravating factor set out in N.C.G.S.
§ 15A-1340.4(a)(1){(1)

The fact that a defendant induces a victim to take part
in the offense or exercises leadership or dominance over a
victim of a crime is not within the meaning of the aggravating
factor set out in N.C.G.S. § 15A-1340.4(a)(1)1).

APPEAL by defendant from Freeman (William H.), Judge. Judg-
ment entered 25 February 1988 in Superior Court, RANDOLPH Coun-
ty. Heard in the Court of Appeals 13 February 1989.

Attorney General Lacy H. Thornburg, by Associate Attorney
General Howard E. Hill, for the State.

J. Jane Adams for defendant-appellant.
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LEWIS, Judge.

Defendant was found guilty by a jury of taking indecent liber-
ties with a minor. At trial, the State’s evidence tended to show
that the then 12-year-old victim visited defendant’s mobile home
nearly every afternoon to see Lisa, the daughter of defendant’s
live-in girlfriend. Defendant worked the night shift and was in
bed during the victim’s afternoon visits. Lisa and the victim began
going into defendant’s bedroom where Lisa would perform oral
sex on defendant. At defendant’s request, the victim eventually
engaged in similar conduct. These activities took place on a weekly
basis from November 1986 to January 1987. The State’s evidence
also tended to show that on or about 9 May 1987, the victim went
to see Lisa at defendant’s mobile home, Defendant and Lisa were
seated in a car outside the home. The victim got in the car and
observed Lisa performing oral sex on defendant. The victim left
and went home but later returned to the car. She got in the car
beside defendant and performed oral sex on him.

In sentencing defendant, the trial court found as aggravating
factors that (1) “defendant induced others to participate in the
commission of the offense”; (2) “defendant occupied a position of
leadership or dominance of other participants in the commission
of the offense”; and (8) “defendant involved a person under the
age of 16 in the commission of the crime.” The court found as
a mitigating factor that “defendant has no record of criminal convie-
tions.” Finding the factors in aggravation outweighed the factor
in mitigation, the trial court sentenced defendant to the maximum
term of ten years. Defendant appeals assigning error to the finding
of each factor in aggravation. We have reviewed the assignments
of error and conclude defendant is entitled to a new sentencing
hearing.

[1] First, we address defendant’s contention that the trial court
erred in finding as an aggravating factor that defendant involved
a person under age 16 in the commission of the crime. This Court
has held that ‘“[tlhe legislative intent behind this statutory ag-
gravating factor . . . concerned situations where children are en-
couraged and actually used in the commission of a crime. The
fact that the vietim of a particular crime falls below the age of
sixteen is mnot included within the meaning of G.S.
§ 15A-1340.4(a)(1)(1).” State v. Waters, 87 N.C. App. 502, 505, 361
S.E. 2d 416, 418 (1987) {(emphasis original). Additionally, we do
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not agree with the State’s contention that this factor was properly
found based on the evidence that Lisa, a child under age 16, was
present with the victim and defendant when the victim performed
oral sex on defendant. G.S. § 15A-1840.4(a)1)(0) prohibits the trial
court from aggravating a sentence by using convictions of “any
crime that is joinable, under G.S. Chapter 15A, with the crime
or crimes for which defendant is currently being sentenced.” Qur
Supreme Court has held that the “sentencing judge may not use
a joined or joinable offense in aggravation.” State v. Rose, 323
N.C. 455, 460, 373 S.E. 2d 426, 430 (1988). The acts involving Lisa
amount to an uncharged crime by defendant and Lisa’s involvement
in the crime for which defendant is being sentenced, the acts against
the victim, is not a proper basis for an aggravating factor. The
trial court erred in finding as a factor in aggravation that defendant
involved a person under the age of 16 in the commission of the crime.

[2] Next, we address defendant’s contentions that the trial court
erred in finding as aggravating factors that defendant induced others
to participate in the offense and that defendant occupied a position
of leadership or dominance of the other participants. We agree
with defendant that these factors are not supported by the evidence.
Neither factor was properly found as to defendant’s inducing or
leading or dominating Lisa. As stated above, defendant’s activities
with Lisa amount to an uncharged joinable offense which may
not be used as the basis for aggravating factors in sentencing
for the offense against the victim. State v. Rose, supra. Moreover,
whether the trial court found the factors based on defendant’s
acts against Lisa or the victim, the factors are not proper. We
do not believe that evidence that a defendant encourages a victim
to participate in a crime or that a defendant exercises leadership
or dominance of a victim will support these factors. We believe
the legislature was concerned with situations in which a defendant
induces others or leads or dominates others to join him in the
commission of a crime. The fact that a defendant induces a victim
to take part in the offense or exercises leadership or dominance
over a victim of a crime is not within the meaning of G.S.
§ 15A-1340.4(a)1)a).

For errors in the finding of aggravating factors, defendant
is entitled to a new sentencing hearing. State v. Ahearn, 307 N.C.
584, 300 S.E. 2d 689 (1983).

New sentencing hearing.

Chief Judge HEDRICK and Judge WELLS concur.
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DEBORAH PHARR CULPEPPER, EMPLOYEE, PLAINTIFF-APPELLANT v. FAIRFIELD

1.

SAPPHIRE VALLEY, EMPLOYER, AND AETNA CASUALTY & SURETY
COMPANY, CARRIER, DEFENDANT-APPELLEES

No. 88101C419
(Filed 4 April 1989)

Master and Servant § 55.5— workers’ compensation — cocktail
waitress —assaulted while stopped to assist customer with car
trouble —injury arising out of employment

In a workers’ compensation action arising from an assault
on a cocktail waitress at a resort after the waitress stopped
to help a guest whom she recognized and whom she thought
had car trouble, her actions were sufficiently work-related to
warrant a conclusion that her injuries arose out of her employ-
ment where the record showed that her decision to stop had
its origin in her employment in that the only reason she stopped
on the resort road was to offer a guest assistance.

. Master and Servant § 55.5 — cocktail waitress —assaulted while

stopped to assist customer with car trouble—increased risk
from employment

A cocktail waitress who was assaulted after she stopped
to help a customer with apparent car trouble was placed by
her employment at an increased risk of sexual assault not
shared by the general public where the nature of her job
subjected her to unwelcome advances from male customers
but at the same time required her to be cordial and friendly
and nice; required her to serve alcoholic beverages to a variety
of people, some of whom might be intoxicated; required her
to work late at night in a remote mountain area; and her
only relationship with her assailant was through her work.

Master and Servant § 55.5— workers’ compensation — cocktail
waitress assaulted while assisting stranded customer
— appreciable benefit test

In a workers’ compensation action arising from an assault
on a cocktail waitress after she stopped to assist a customer
who apparently had car trouble, the Industrial Commission
erred by concluding that her resulting injuries did not arise
out of her employment because stopping to assist a guest
bore a clear relation to her employer’'s interests. Given the
circumstances and her employer’s instructions to be very cor-
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dial and friendly and nice and to offer any assistance she
could to members and guests at the resort since most of the
people coming there were looking at buying property, she
had reasonable grounds to believe that what she was doing
was incidental to her employment and beneficial to her employer.

4. Master and Servant § 55.6 — workers’ compensation — cocktail
waitress — assaulted by stranded meotorist—in the course of
employment

An assault on a cocktail waitress who had stopped to
help a customer who seemed to have car trouble occurred
in the course of her employment where she did not remain
on her employer’s premises after work for such an unreasonable
length of time as to remove her from the course of employ-
ment; it was clear that her kidnapping and injuries occurred
on the resort premises where she worked, and the portion
of a public highway within the boundaries of the resort con-
stituted the employer’s premises for purposes of the going
and coming rule; even if the waitress’s side trip to see her
friend was a frolic which removed her from the rule’s protec-
tion, she was back in the course of her employment when
she decided to stop to help a known guest; and the circumstances
placed her within the course of her employment because she
was engaged in a work-related activity reasonably calculated
to benefit her employer.

Judge GREENE dissenting.
APPEAL by plaintiff from the opinion and award of the North

Carolina Industrial Commission filed 17 December 1987. Heard in
the Court of Appeals 29 November 1988.

Parker, Poe, Thompson, Bernstein, Gage & Preston, by Max
E. Justice and William L. Brown; and Ball, Kelley & Arrowood,
P.A., by Phillip G. Kelley, for plaintiff-appellant.

Russell & King, P.A., by Sandra M. King and Kathy A. Gleason,
for defendant-appellees.

BECTON, Judge.

A cocktail waitress employed at a mountain resort filed this
workers’ compensation claim to recover for injuries sustained
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when she tried to escape from a guest of the resort who kidnapped
and sexually assaulted her. The attack occurred after the employee’s
workday ended when she stopped on a resort road to assist the
guest, who she assumed had car trouble. The Industrial Commission
held that the employee’s injuries did not arise out of and in the
course of her employment, and denied workers’' compensation
benefits. We reverse.

I

The result of this case, like most workers’ compensation cases,
turns upon its unique facts. The relevant facts follow.

Fairfield Sapphire Valley, the defendant-employer, is an exten-
sive resort community located in a remote region of the western
North Carolina mountains. The plaintiff-employee, Deborah Pharr
Culpepper, worked as a bartender and cocktail waitress at Sapphire
Valley Country Club, a club within the resort open only to the
resort’'s members and guests. She sometimes worked as a bartender
and food waitress at the Fairfield Inn, also part of the resort complex.

Ms. Culpepper was instructed when she was hired “to be very
cordial and friendly and nice and [to] offer any assistance that
[she] could” to members and guests since “[m]ost of the people
coming up there were looking at buying property” at the resort.
(Emphasis added.) She was directed to serve only members and
guests, and was told who those people were. One of the guests
pointed out to her was Ralph Harvey Henry. Ms. Culpepper had
served Mr. Henry a number of times at the country club and
at the Inn, and he phoned her once while she was on duty to
ask for a date. She politely declined. They had no contact outside
her serving duties.

About 11:00 p.m. on 17 August 1981, Ms. Culpepper finished
her work at the country club and drove to the Fairfield Inn, travers-
ing both the resort’s private roads and Highway 64 to get there.
Access to the resort’s recreational, dining, lodging, and other facilities
was by a system of private roads branching off Highway 64. The
public highway ran the length of and through the middle of the
resort community, and provided the only means of entering or
exiting the resort. Ms. Culpepper parked in front of the Inn and
went in to turn in the day’s proceeds and paperwork. She saw
Mr. Henry sitting at the bar. When Ms. Culpepper finished her
work and left the Inn, she discovered that Mr. Henry had pulled
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his car alongside hers and was standing at her car door. He asked
her to go out with him. She again politely declined, this time ex-
plaining that she planned to say goodbye to a co-worker who was
leaving the next day. She was “trying to be nice [since] he was
a guest at the [IJon. . ..”

Uncomfortable about this encounter, Ms. Culpepper waited
for Mr. Henry to leave before she drove out of the parking lot.
Once he was out of sight, she drove down the resort road leading
away from the Inn. She turned right onto Highway 64, driving
in the direction of her home. Before she reached the perimeter
of the resort, she exited the highway, turning left onto the unlit
resort road leading to the country club. The road also led to the
employees’ quarters, where her friend who was leaving stayed.

Ms. Culpepper slowed down when she saw a car stopped at
the side of the road with its flashers blinking. A person stood
in the road waving his arms, motioning her to stop. As she got
nearer, Ms. Culpepper saw that the person was Mr. Henry. Assum-
ing he had car trouble, she “stopped to see if he needed help
or wanted [her] to tell someone . . . to go get him.” Because “he
was a guest and since he was on th[e resort] property, . . . [she]
felt like it would be a good thing to do to stop and see if he
needed help.”

Mr. Henry walked over to Ms. Culpepper’s car, leaned down
to talk through the window, and then yanked the door open, forcing
his way into the driver's seat. Ms. Culpepper jumped out the
passenger side, and ran down the road. Henry caught her, struck
her in the face, and forced her, kicking and screaming, into his
car. He drove her to a secluded area where, after repeatedly threaten-
ing to kill her, he sexually assaulted her.

Ms. Culpepper eventually talked Henry into returning to her
car on the pretense that she would go out with him. As they
started down the resort road where the attack first began, they
saw people standing around her car, apparently concerned because
her door was ajar and the headlights were still on. Henry sped
up to get away. Fearing for her life, Ms. Culpepper leaped headfirst
from his car. Her ankle caught in the door. Her body struck the
pavement and was dragged along the roadway until her foot came
free.
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The fall from the car left Ms. Culpepper with a skull fracture
and injuries to her back, leg, and face. As a result of her head
injury, she suffered partial hearing loss, partial loss of the sense
of taste, and complete loss of the sense of smell.

II
Ms. Culpepper filed a claim for workers’ compensation benefits.

Following a hearing, Deputy Commissioner McCrodden entered
an interlocutory opinion and award in which she found that Ms.
Culpepper’s job as a cocktail waitress put her “at an increased
risk of being confronted by male customers” and that the directive
to be hospitable to guests at the resort “placed [her] in the position
in which she found herself with Ralph Henry.” (Emphasis added.)
McCrodden concluded that “when plaintiff stopped to aid a guest
of defendant-employer on the [employer’s] premises . . ., she was
acting in the scope of her employment . . ., and her injury arose
in the course of that employment.” MeCrodden further concluded
that Ms. Culpepper was “entitled to the compensable consequences
of her injury by accident arising out of and in the course of her
employment. . . .”

Deputy Commissioner Burgwyn later entered a separate opi-
nion and award ordering the employer to pay Ms. Culpepper (1)
$17,500 for her permanent injuries, (2) temporary total disability
for a two-month period, and (3) all medical expenses incurred for
treatment of her injuries. The employer appealed to the Full
Commission.

The Full Commission vacated and reversed the interlocutory
opinion and award. The Commission denied Ms. Culpepper compen-
sation, finding that she “diverted from her direction home on a
private mission. . . .” The Commission also made the following
findings of fact:

1. . . .In her service to defendant employer’s customers, plain-
tiff was directed to be cordial at all times while on duty
since guests were prospective home buyers.

7. The configuration of the roads in the Fairfield complex were
such that in leaving her final place of duty . . . plaintiff
normally drove home by way of U.S. Highway 64. This is
a public highway that runs through the resort community.
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Her diversion off of this road into the private road owned
by the resort community was for a mission and purpose
personal to her and mot connected with the interests of
her employer.

(Emphasis added.) The Commission concluded as a matter of law
that Ms. Culpepper “was acting on a personal mission . . . and
was not under any employment duty to travel upon that road
or to stop to assist anyone being located on that road. Consequent-
ly, her injury by accident did not arise out of [and in the course
of] her employment. . . .” (Emphasis added.)

1II

Ms. Culpepper appealed to this court, contending that she
is entitled to compensation because her injuries did arise out of
and in the course of her employment.

A. Injuries Compensable Under the Workers’ Compensation Act

An injury is compensable under the Workers’ Compensation
Act only if the injury (1) is an “accident” and (2) “aris{es] out
of and in the course of the employment.” N.C. Gen. Stat. Sec.
97-2(6) (1985). Whether an injury arose out of and in the course
of employment is a mixed question of law and fact, and the In-
dustrial Commission’s findings in this regard are conclusive on
appeal if supported by competent evidence. Gallimore v. Marilyn’s
Shoes, 292 N.C. 399, 402, 233 S.E. 2d 529, 531 (1977).

Injuries resulting from an assaeult are caused by “accident”
within the meaning of the Act when, from the employee’s perspec-
tive, the assault was unexpected and was without design on her
part. Id. See also Stack v. Mecklenburg County, 86 N.C. App.
550, 554, 369 S.E. 2d 16, 18 (1987), disc. rev. denied, 321 N.C.
121, 361 S.E. 2d 597 (1987) (injuries from sexual assault may be
compensable under the Act). We hold that the Commission correctly
concluded that Ms. Culpepper’s injuries stemming from the sexual
assault were caused by “accident.” Thus, the remaining question
is whether her injuries “arose out of” and “in the course of” her
employment.

The employee must establish both the “arising out of” and
“in the course of” requirements to be entitled to compensation.
Roberts v. Burlington Indus., Inc., 321 N.C. 350, 354, 364 S.E.
2d 417, 420 (1988). However, while the “arising out of” and “in
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the course of’ elements are distinct tests, they are interrelated
and cannot be applied entirely independently. Hoyle v. Isenhour
Brick & Tile Co., 306 N.C. 248, 252, 293 S.E. 2d 196, 199 (1982).
Both are part of a single test of work-connection. Watkins v. City
of Wilmington, 290 N.C. 276, 281, 225 S.E. 2d 577, 581 (1976} (cita-
tions omitted). Because “the terms of the Act should be liberally
construed in favor of compensation, deficiencies in one factor are
sometimes allowed to be made up by strength in the other.” Hoyle,
306 N.C. at 252, 293 S.E. 2d at 199 (citations omitted).

We turn now to Ms. Culpepper’s contention that her injuries
“arose out of” her employment.

B. “Arising Out Of” the Employment

The words “arising out of . . . the employment” refer to the
origin or cause of the accidental injury. Roberts, 321 N.C. at 354,
364 S.E. 2d at 420. Thus, our first inquiry “is whether the employ-
ment was a contributing cause of the injury.” Id. at 355, 364 S.E.
2d at 421 (emphasis added). Second, a contributing proximate cause
of the injury must be a risk inherent or incidental to the employ-
ment, and must be one to which the employee would not have
been equally exposed apart from the employment. Gallimore, 292
N.C. at 404, 233 S.E. 2d at 533. Under this “increased risk” analysis,
the “causative danger must be peculiar to the work and not com-
mon to the neighborhood.” Id. at 404, 233 S.E. 2d at 532 (citations
omitted)} (emphasis added). Finally, an injury will be deemed to
“arise out of” the employment if the employee’s acts on behalf
of a third person are of “appreciable benefit” to the employer.
See Guest v. Brenner Iron & Metal Co., 241 N.C. 448, 452, 85
S.E. 2d 596, 600 (1955).

We conclude that each of these conditions was met in the
case before us.

(1) Causal Relation of Employment to Injury

[1] The record shows that the only reason Ms. Culpepper stopped
on the resort road — particularly since she felt uncomfortable around
Mr. Henry —was to offer a guest assistance, as her employer in-
structed her to do. See Bunny Bread v. Shipman, 267 Ark. 926,
591 S.W. 2d 692 (1979) (truck driver reasonably interpreted
employer’s instruction to be helpful to potential customers to ex-
tend to assisting disabled motorist (citing with approval Lewis
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v. Kentucky Central Life Ins. Co., 20 N.C. App. 247, 201 S.E.
2d 228 (1973)).

No evidence in the record supports the Commission’s finding
that Ms. Culpepper was told to be helpful and cordial to guests
only while on duty. Contrary to the Commission’s conclusions based
on that finding, we believe that it was reasonable for Ms. Culpepper
to assume that, but for the terrible outcome, her employer would
have wanted her to stop to aid a known guest apparently in trouble
on the resort premises, and that this act was incidental to her
employment. See id. Moreover, had Ms. Culpepper simply driven
past a guest stranded on the dark mountain road, she reasonably
could have feared a reprimand by her employer, especially since
the guest recognized her car and tried to wave her down. See id.

In our view, Ms. Culpepper’s motivation for being on the em-
ployer’s road is not as important as her motivation for stopping
on that road. Because her decision to stop had its origin in her
employment, we hold that her actions were sufficiently “work-
connected” to warrant a conclusion that her injuries arose out
of the employment. The Commission erred by concluding otherwise.

(2) Increased Risk

[2] The employer contends that Ms. Culpepper faced no greater
risk of sexual assault than any other citizen. The employer further
argues that the motive for Mr. Henry's assault was personal, not
work-related, and therefore Ms. Culpepper was not entitled to com-
pensation. We disagree. Compensation should be denied only if
the circumstances surrounding an assault will not permit a reasonable
inference that the mature of the employment, rather than some
personal relationship, created the risk of attack. See Robbins v.
Nicholson, 281 N.C. 234, 240, 188 S.E. 2d 350, 354 (1972). While
it is generally true that “there is no clearer example of non-industrial
motive than rape,” it is equally true that the nature of a job may
heighten the risk of sexual assault. Larson, 1 Larson’s Workmen’s
Compensation Law, Sec. 11.11(b) (1984) (Supp. 1987).

In our view, Ms. Culpepper’s employment placed her at an
increased risk of sexual assault not shared by the general public.
The nature of her job as a cocktail waitress and bartender subjected
her to unwelcome advances from male customers, but at the same
time, required her to be “cordial and friendly and nice.” Her job
required her to serve alcoholic beverages to a variety of people,
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some of whom might be intoxicated, and required her to work
late at night in a remote mountain area. Moreover, her only rela-
tionship with Mr. Henry was through her work. We hold that
these work-related factors ereated a unique risk of sexual assault.
Accord Orr v. Holiday Inns, Inc., 6 Kan. App. 2d 335, 627 P. 2d
1193 (1981), aff'd, 230 Kan. 271, 634 P. 2d 1067 (1981) (female bartender
raped while on break); see also Commercial Standard Ins. Co. v.
Marin, 488 S.W. 2d 861 (Tex. Civ. App. 1972) (working during dark
hours increased risk of rape and murder of female gas station
attendant); Employers Ins. Co. v. Wright, 108 Ga. App. 380, 133
S.E. 2d 39 (1963) (employee required to wait upon and serve the
public was exposed to greater risk of physical danger and sexual
assault); Giracelli v. Franklin Cleaners & Dyers, Inc., 132 N.J.L.
590, 42 A. 2d 3 (1945) (employee raped by customer faced increased
risk of sexual assault because she was required “to wait on all
types of people”).

(3) Imjuries While Acting for Benefit of Another: Appreciable
Benefit Test

[8] Ms. Culpepper contends that the Commission erred in failing
to apply the “appreciable benefits” test. The employer counters
with the argument that the “appreciable benefits” test did not
apply because Ms. Culpepper’s decision to stop would have been
of no benefit to the employer.

It is well settled that injuries suffered by an employee while
assisting a third person are not compensable “unless the acts benefit
the employer to an appreciable extent.” Roberts, 321 N.C. at 355,
364 S.E. 2d at 421 (emphasis added).

[Wlhere competent proof exists that the employee und