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JOHN E. JOHNSON v. JOANN M. SKINNER, ADMINISTRATRIX OF THE ESTATE
oF THOMAS E. CUMBERWORTH SKINNER, JOHN RAPHAEL GREEN, aAnD
P. M. CONCEPTS, INC., psa TOYOTA SANFORD

No. 8911SC684
(Filed 19 June 1990)

1. Automobiles and Other Vehicles § 141 (NCI3d)— dealer tags
placed on personal vehicle —statute applicable to employee of
dealership

N.C.G.S. § 20-79(d), which prohibits a manufacturer or
dealer from attaching dealer tags to vehicles in personal use,
applied to defendant mechanic who worked for defendant car
dealership where defendant mechanic, as an individual and
an agent of defendant dealership and with the knowledge and
permission of the corporation, attached the tags to his personal
automobile.

Am Jur 2d, Automobiles and Highway Traffic §§ 28, 153,
427, 994.
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2. Automobiles and Other Vehicles § 141 (NCI3d) — dealer tags —
statute prohibiting attachment to personal vehicle—safety
statute

N.C.G.S. § 20-79(d), which prohibits a car manufacturer
or dealer from attaching dealer tags to vehicles in personal
use, is a safety rather than a revenue statute so that violation
of the statute is negligence per se.

Am Jur 2d, Automobiles and Highway Traffic §§ 28, 153,
427, 994.

3. Automobiles and Other Vehicles § 90.1 (NCI3d) — dealer tags —
statute prohibiting attachment to personal vehicle —violation
of statute proximate cause of accident—instruction proper

In an action to recover for personal injuries sustained
in an automobile accident, it was proper for the trial court
to instruct the jury that the violation of N.C.G.S. § 20-79(d)
prohibiting the attachment of dealer tags to a vehicle in per-
sonal use could be the proximate cause of the accident, since
defendant dealership and defendant employee and car owner
should have foreseen a danger to other motorists when for
several months they allowed the car to be driven on the public
highways with the dealer tags; defendant owner testified that
he would not have allowed his car to be driven if he had
been denied use of the dealer tags; and defendant dealership’s
officers and agents knew that by permitting defendant owner
to use the dealer tags they were encouraging the operation
of a vehicle by someone who had not complied with North
Carolina’s Financial Responsibility Act.

Am Jur 2d, Automobiles and Highway Traffic §§ 28, 153,
427, 994.

4. Automobiles and Other Vehicles § 87.8 (NCI3d) — negligence
of car dealership and car owner —negligence not insulated by
negligence of driver

Negligence of defendant car dealership and defendant
employee and car owner was not superseded by the negligence
of the driver, since the area of risk created by defendant
dealership and defendant employee and car owner in allowing
the attachment of dealer tags to a personal use vehicle includ-
ed the subsequent accident and injuries suffered by plaintiff.
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Am Jur 2d, Automobiles and Highway Traffic §§ 28, 153,
427, 994.

5. Negligence § 27.1 (NCI3d)— auto accident—evidence of unin-
sured status of vehicle owner —admissibility

In an action to recover for injuries sustained in an
automobile accident, the trial court did not err in allowing
evidence concerning the uninsured status of defendant car
owner, since the evidence was admitted to show defendant's
motive for using his employer’s dealer tags, to show that de-
fendant dealership had knowledge that defendant owner wanted
to use the tags so his vehicle could be driven on the highway
by himself and others after his insurance had lapsed, and to
allow the jury to assess the foreseeability of an accident when
dealer tags are loaned to a member of the class of persons
who have not complied with North Carolina’s Financial Respon-
sibility Act, and the jury could not have decided the issue
of foreseeability without knowing that defendant’s automobile
was uninsured. N.C.G.S. § 8C-1, Rule 411.

Am Jur 2d, Automobiles and Highway Traffic §§ 28, 153,
427, 994.

6. Evidence § 49.2 (NCI3d)— past and present earnings of auto
accident victim —expert opinion —basis of opinion questioned
In an action to recover for injuries sustained in an
automobile accident, the testimony of an economist as to the
past and future economic earnings of plaintiff was not inad-
missible because his opinion was based on the assumptions
of medical experts and plaintiff’s attorney; rather, defendants’
complaint went to the weight of the expert evidence underly-
ing the economist’s testimony, and it was the function of cross-
examination to expose such weaknesses.

Am Jur 2d, Expert and Opinion Evidence § 75.
Judge WELLS dissenting.

APPEAL by defendants from judgment entered by Judge Coy
E. Brewer, Jr., in LEE County Superior Court. Heard in the Court
of Appeals on 10 January 1990.

Plaintiff John E. Johnson instituted this action against defend-
ants for personal injury damages stemming from an automobile
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accident. Defendants Joann M. Skinner, administratrix of the estate
of Thomas E. Skinner (“Skinner”); John R. Green; and P.M. Con-
cepts, Inc., d/b/a Toyota Sanford (“Toyota”) filed an Answer denying
negligence. Subsequent to the filing of the Answer, Skinner stipulated
to his negligence in the operation of the vehicle during the accident.
The matter came on for trial, and a jury found that the negligence
of Green and Toyota were also proximate causes of the accident
and awarded $750,000 to the plaintiff against all defendants. De-
fendants appealed.

The record reveals the following facts: at the time of the acei-
dent, Toyota operated an automobile dealership in Sanford, North
Carolina, where Green worked as a mechanic. Green and the dece-
dent Skinner lived together with a third person, Jinene Pierce.

At least one month, but perhaps as long as several months
before the accident, Green obtained a set of dealer license plates
from Toyota and placed them on his 1977 Pontiac Grand Prix.
Before he placed the dealer tags on his automobile, Green turned
in his personal motor vehicle plates to the Department of Motor
Vehicles and canceled his insurance on the vehicle. Green testified
that he believed when he put the dealer tags on his Grand Prix
the automobile would be covered by Toyota’s liability insurance.
Green’s possession and use of the dealer tags were known to the
president, general manager and service manager of Toyota.

Green was attempting to sell his automobile at the time of
the accident and borrowed the dealer tags primarily for the purpose
of allowing prospective purchasers to test drive the automobile.
However, he also allowed Skinner and Pierce to have free access
to the vehicle and to use it for personal trips. Both Skinner and
Pierce often drove the automobile with the plates attached, and
on several occasions they drove the car onto the premises of the
Toyota dealership where they were observed by employees and
officers of the corporation.

On 10 May 1987, the decedent Skinner borrowed Green’s Pon-
tiac to go on a social outing with Pierce and other friends. Plaintiff
elicited testimony from Pierce tending to show that Green knew
of the trip and that Skinner and Pierce had permission to use
the automobile. Green was not in the automobile at the time of
the accident, and Toyota had no knowledge of the trip. On the
return drive home from the lake, Skinner negligently collided with
Johnson, causing his injuries.
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Green testified that on the day of the accident he had gone
to his mother’s house, that he did not know of the trip to the
lake and that he had not given Skinner or Pierce permission to
use his Pontiac for that particular trip.

Johnson offered evidence tending to show that on the day
after the accident Green was instructed by the president of Toyota
to say that his car had been stolen, that the dealer tags had been
loaned to Green on the Friday before the accident, not that he
had had the tags for weeks, and that Toyota had told Green to
return the tags on the following Monday. Over objection of all
defendants, plaintiff also elicited testimony from Green that he
had no liability insurance on the automobile at the time of the
accident.

Plaintiff also presented testimony of four expert witnesses.
Dr. David Ciliberto, a medical expert specializing in orthopedics,
testified that Johnson sustained multiple fractures, and life-
threatening injuries to his head. Dr. Ciliberto expressed the opinion
that plaintiff “has permanent injury.” Dr. Charles Matthews, a
neurologist, testified that plaintiff suffered from a pain syndrome
known as reflex sympathetic dystrophy in which patients often
experience “agonizing pain.” He testified that therapy might or
might not benefit plaintiff. Katherine Currie, a vocational evaluator,
testified with respect to Johnson's ability to return to gainful employ-
ment. She stated that plaintiff showed low or below average per-
formance on tests for dexterity, size discrimination, sorting, color
discrimination and assembly. Ms. Currie did not feel that plaintiff
would be able to return to competitive employment. Dr. Finley
Lee, Jr., an economist and professor of business administration,
testified concerning Johnson’s past and future economic losses. Dr.
Lee based his economic determinations on the assumption that
Johnson was totally disabled. This assumption, in turn, was based
on information provided by plaintiff’s attorney.

Love & Wicker, by Dennis A. Wicker, for plaintiff appellee.

Robert C. Bryan for defendant appellant P. M. Concepts, Inc.,
d/b/a Toyota Sanford.

Van Camp, West, Webb & Hayes, by Stanley W. West and
W. Carole Holloway, for defendant appellants Joann M. Skinner
and John Raphael Green.
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ARNOLD, Judge.

Defendants’ first two assignments of error concern the liability
of Green and Toyota based on their violation of a statute. The
parties stipulated that defendant Skinner had been negligent in
his operation of the automobile. Concerning the liability of Green
and Toyota, the case went to the jury based on an alleged violation
of N.C. Gen. Stat. § 20-79(d) (1987), which at the time of the accident
provided:

No manufacturer or dealer in motor vehicles, trailers or
semitrailers shall cause or permit any such vehicle owned by
such person or by any person in his employ, which is in the
personal use of such person or employee, to be operated or
moved upon a public highway with a “dealer” plate attached
to such vehicle.

Id. (A 1989 amendment, effective 1 October 1989, rewrote subsec-
tion (d). The amendment is not applicable to this litigation. See
N.C. Gen. Stat. § 20-79 (1989) ). Violation of this statute could result
in a misdemeanor conviction and the imposition of a fine of not
less than $100 or more than $1,000. N.C. Gen. Stat. § 20-79(a).
The trial judge determined that the statute was a safety statute
and violation of it, negligence per se.

[1] First, Green argues that N.C. Gen. Stat. § 20-79(d) does not
apply to him because he is not a “manufacturer” or “dealer” in
motor vehicles. His argument is unconvineing. Toyota is a corpora-
tion, an artificial entity, which cannot itself actually “cause or per-
mit” the attachment of dealer tags in violation of the statute. For
a corporate dealer like Toyota to violate N.C. Gen. Stat. § 20-79(d),
some agent or employee must cause or permit the attachment
of the tags. Green, as an individual and an agent of Toyota and
with the knowledge and permission of the corporation, attached
the tags to his personal automobile. In this context, the statute
applies.

[2] All defendants next argue that N.C. Gen. Stat. § 20-79(d) is
not a safety statute. The trial court instructed that a violation
of the statute would constitute “negligence within itself.” Defend-
ants contend the statute is only a revenue measure, and a violation
of the statute therefore is not negligence per se. Defendants note
that courts in other jurisdictions have found dealer tag statutes
to be revenue, rather than safety statutes. Combron v. Cogburn,
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116 Ga. App. 373, 157 S.E.2d 534 (1967); Burke v. Auto Mart, 37
N.J. Super. 451, 117 A.2d 624 (1955). Nevertheless, North Carolina
courts have expressly stated that N.C. Gen. Stat. § 20-79(d) is
a safety statute. In Kraemer v. Moore, 67 N.C. App. 505, 313
S.E.2d 610, review denied, 311 N.C. 758, 321 S.E.2d 137 (1984),
Judge Braswell wrote:

Many jurisdictions, including North Carolina and now
Massachusetts, have safety statutes which make it unlawful
for a dealer to permit any person or employee to operate
a vehicle for personal use with a “dealer” tag plate attached.

Kraemer at 508, 313 S.E.2d at 612-613. This language is clear and
unambiguous and not an inadvertent use of the term “safety” as
defendants suggest.

[3] Defendants’ next assignment of error presents the main and
very difficult issue in this case —the proximate cause of the acci-
dent. They contend that illegally lending a dealer tag to an employee
which facilitates the use of an automobile cannot be the proximate
cause of a subsequent accident. They urge, as a matter of law,
that the violation of the dealer tag statute cannot be the proximate
cause of plaintiff’'s injuries. In determining whether there was suffi-
cient evidence for the trial court to find defendants negligent, the
question is whether the evidence when taken in the light most
favorable to the plaintiff either failed to establish a prima facie
case of negligence on the part of Green and Toyota, or whether
the evidence established beyond question that the negligence of
Green or Toyota was insulated as a matter of law by the interven-
ing negligence of Skinner.

It is the jury’s domain, under appropriate instructions from
the court, to apply the standard of the reasonable person to the
facts in order to determine what was the proximate cause of the
aggrieved party’s injuries. Williams v. Smith, 68 N.C. App. 71,
314 S.E.2d 279, cert. denied, 311 N.C. 769, 321 S.E.2d 158 (1984).
“It is only when the facts are all admitted and only one inference
may be drawn from them that the court will declare whether an
act was the proximate cause of an injury or not. But that is rarely
the case.” Conley v. Pearce-Young-Angel Co.; Rutherford v. Pearce-
Young-Angel Co., 224 N.C. 211, 214, 29 S.E.2d 740, 742 (1944). “Prox-
imate cause is a cause which in natural and continuous sequence,
unbroken by any new or independent cause, produced the plaintiff’s
injuries, and without which the injuries would not have occurred,
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and one from which a person of ordinary prudence could have
reasonably foreseen that such a result, or consequences of a generally
injurious nature, was probable under all the facts as they existed.”
Hairston v. Alexander Tank & Equipment Co., 310 N.C. 227, 233,
311 S.E.2d 559, 565 (1984). Thus, it is axiomatic that proximate
cause requires foreseeability. Wiggins v. Paramount Motor Sales,
89 N.C. App. 119, 365 S.E.2d 192 (1988).

The test of foreseeability does not require that defendant must
foresee the injury in the precise form in which it occurred. All
that the plaintiff is required to prove in establishing proximate
cause is that in “the exercise of reasonable care, the defendant
might have foreseen that some injury would result from his act
or omission, or that consequences of a generally injurious nature
might have been expected.” Hairston at 234, 311 S.E.2d at 565
(citations omitted); see, generally, Byrd, Proximate Cause in North
Carolina Tort Law, 51 N.C.L. Rev. 951 (1973).

In Hairston, a deceased motorist’s wife brought a wrongful
death action against an automobile dealership and the driver of
a flatbed truck. The truck driver had negligently struck a van
that was parked on the edge of the interstate behind the decedent’s
vehicle. The decedent was standing between the van and his own
automobile when the collision occurred, and he was crushed to
death between the two vehicles. Hairston at 231, 311 S.E.2d at
564. Just prior to the accident, the decedent had purchased his
automobile from the dealership. Before leaving the sales lot, the
dealer had changed the wheels on decedent’s new vehicle, but the
dealer’s mechanic had failed to tighten the lug nuts on one wheel.
Id. at 230, 311 S.E.2d at 563. The decedent traveled several miles
from the dealership when the left rear wheel came off. He pulled
over to the edge of the interstate and moments later the accident
occurred. Id. at 231, 311 S.E.2d at 564.

The jury in Hairston found the driver who operated the flathed
truck and the automobile dealership liable, but the trial judge al-
lowed the dealer’s motion for judgment notwithstanding the ver-
dict. We upheld the ruling, finding that although the dealership
was negligent in failing to tighten the lug bolts on the wheel,
the acts of negligence were not the proximate cause of the death
of the plaintiff’s intestate, and that such negligent acts of the dealer-
ship were insulated by the subsequent negligent acts of the truck
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driver. See id. at 232, 311 S.E.2d at 564. The Supreme Court re-
versed. Writing in Hairston, Justice Martin stated:

The law requires only reasonable prevision. A defendant is
not required to foresee events which are merely possible but
only those which are reasonably foreseeable.

We note, however, that the law of proximate cause does not
always support the generalization that the misconduct of others
is unforeseeable. The intervention of wrongful conduct of others
may be the very risk that defendant’s conduct creates. In
the absence of anything which should alert him to the danger,
the law does not require a defendant to anticipate specific
acts of negligence of another. It does, however, fix him with
notice of the exigencies of traffic, and he must take into ac-
count the prevalence of that “occasional negligence which is
one of the incidents of human life.”

Hairston at 234, 311 S.E.2d at 565 (citations omitted and emphases
added). In the case sub judice, the jury was asked to decide whether
plaintiff was injured or damaged as a proximate result of defend-
ants’ negligence. The court instructed that to hold that the violation
of the dealer tag statute was a proximate cause of plaintiff’s injury,
the jury must find that plaintiff's injury, or at least some similar
injurious result, was foreseeable, and that by facilitating the use
of the Pontiac by placing dealer tags on it, defendants created
a safety risk to the public, greater than would exist otherwise,
from the fact that the vehicle had dealer plates on it.

Defendants argue that Kraemer v. Moore, 67 N.C. App. 505,
313 S.E.2d 610 (1984), controls here. In Kraemer, an automobile
dealership’s employee placed a dealer tag on his personal vehicle.
Plaintiff was injured when a ladder the employee had attached
to his vehicle came unfastened, flew off and struck plaintiff as
he walked along the road. Id. at 506, 313 S.E.2d at 611. Plaintiff
obtained a judgment against the employee and then brought an
action against the dealer, but this Court refused to hold the com-
pany liable. Nevertheless, proximate cause was not the question
before us in Kraemer; instead, the issue was one of insurance.
Id. We did not rule there that the improper use of dealer tags
could never be the proximate cause of an accident; rather, we
found that plaintiff's evidence also “fails to show that the use of
the dealer tag was a proximate cause of his injuries.” Id. at 509,
313 S.E.2d at 613.
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Furthermore, the holding in Kraemer turned on facts that
are distinguishable from those before us now. First and foremost,
the dealership in Kraemer did not know that the employee was
using a dealer tag on his personal vehicle. That fact is inapposite
to the situation here. In Kraemer, the dealer previously had allowed
the employee to use dealer plates for the purpose of transporting
the employee’s unsold vehicles to the defendant’s car lot but had
not given him permission to put the dealer tags on his own personal
truck. Id. at 508, 313 S.E.2d at 612. From this the Court concluded,
“[tlhe plaintiff's evidence . . . fails to show that the defendant
caused or permitted the employee to unlawfully use the dealer
tag in violation of G.S. § 20-79(d).” Id. Second, the dealer did not
know that the employee had taken the ladder for his personal
use. And finally, the plaintiff in Kraemer was injured by the ladder,
not the employee's car. Id. at 506, 313 S.E.2d at 611.

Even though Kraemer is distinguishable, we note that courts
in other jurisdictions have refused to hold automobile dealers liable
in situations similar to the one here. Some courts have determined
that no causal connection exists between the violation of a dealer
tag statute and the accident causing injuries. Cambron, 116 Ga.
App. 373, 157 S.E.2d 534; Burke, 37 N.J. Super. 451, 117 A.2d
624; see Annotation, License Plates—Improper Use, 99 A.L.R.2d
904 (1965). However, many of these cases turned on other issues
such as agency or ownership, or involved statutes not applicable
here or ones not interpreted as safety statutes. See also Pray
v. Narragansett Improv. Co., 434 A.2d 923 (1981). Several jurisdic-
tions, however, have upheld claims based on the premise that the
misuse of dealer or personal plates was a proximate cause of an
accident. In Barnett v. Rosenthal, 40 Conn. Supp. 149, 483 A.2d
1111 (1984), defendant was found negligent because he violated
a statute by failing to turn in to the motor vehicle commissioner
license plates that had been attached to an automobile that he
sold. Whether leaving the license plates in the automobile after
the sale, which had facilitated the vehicle’s use, could be the prox-
imate cause of the injuries was a question for the jury, the court
said. Id.

In the only case we uncovered where, as here, the dealer
tags were loaned illegally to an employee for a significant period
of time, the court ruled that the misuse of the tags could constitute
the proximate cause of an accident. Wieland v. Kenny, 385 Mich.
654, 189 N.W.2d 257 (1971). While test driving a personal vehicle
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that carried a dealer plate, an employee of the dealer negligently
drove his car into the path of plaintiff's motorcycle, causing injuries.
Wieland v. Kenny, 22 Mich. App. 30, 176 N.W.2d 699 (1970). The
plaintiff, rightly fearing that the employee would be uncollectible,
also sued the dealer on the theory that its use of the plate violated
a Michigan statute. The Michigan Supreme Court estopped the
dealer from arguing that his negligence was not the proximate
cause of the injuries: “[Wl]e cannot hear him or anyone else on
behalf of the defendant dealership say there was no causal connec-
tion between the aforesaid statutory violation and the plaintiff’s
sustained injuries.” Wieland, 385 Mich. at 658, 189 N.W.2d at 259.
There is, therefore, authority for the proposition that the illegal
use of a dealer’s plate could be the proximate cause of a subsequent
injury.

Defendants argue that even if violation of N.C. Gen. Stat.
§ 20-79(d) could be a proximate cause of the accident, no evidence
was presented to support the jury charge that defendants “created
a safety risk to the public, because of the fact that the vehicle
had dealer plates on it, greater than would exist otherwise.” The
trial judge recognized that merely facilitating the addition of another
vehicle into highway traffic was insufficient to create liability. Plain-
tiff then rested his theory of negligence on the contention that
uninsured motorists who are unable to register their vehicles are,
as a class, a somewhat greater risk of injury to people on the
highway than insured motorists. While this theory of negligence
gives us pause, the trial judge was correct in submitting this case
to the jury. The evidence presented indicates that the use of the
dealer tags was a direct cause in fact of the accident. Green testified
that he would not have allowed Skinner to drive his car if he
had been denied use of the dealer tags. Toyota's Service Manager
Terry Brown, Green's direct supervisor, testified he was aware
that Green was using dealer tags on his Pontiac at least three
or four months before the collision. Two months before the collision
Green told Brown that General Manager Dan Nipper had given
him permission to use the plates. Brown also testified that he
had seen Pierce and Skinner drive the Pontiac on Toyota’s premises
a number of times, and that the president of the company, Phil
McLamb, knew that Green was allowing others to drive the vehicle
with the dealer tags prior to the accident.

The crucial question here is whether Toyota and Green should
have foreseen a danger to other motorists when for several months
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they allowed the Pontiac to be driven on the public highways.
On this point there was competent evidence that both Toyota and
Green could have foreseen that their negligence might result in
injury to other motorists. When Phil McLamb found out Green
was using the dealer plates he exclaimed, “[M]jake damn sure he’s
careful.” Similarly, evidence was presented from which the jury
could conclude that Green knew Skinner previously had used lack
of care in driving the Pontiac. Again, it should be stressed that
the law does not require that Green and Toyota had foreseen the
occurrence of the accident in a precise manner; instead, their ac-
tions may be the proximate cause of the injuries if at the time
of their negligence they could have foreseen that “some injury
would result from [their] act[s] or omission[s], or that consequences
of a generally injurious nature might have been expected.” Hairston,
310 N.C. at 234, 311 S.E.2d at 565 (quoting Hart v. Curry, 238
N.C. 448, 449, 783 S.E.2d 170, 170 (1953)). Based on the facts of
this case, the accident that occurred was within the reasonable
realm of foreseeable events. '

We also base our decision on certain policy considerations,
which are always inherent in a case of this nature. Toyota’s officers
and agents knew that by permitting Green to use the dealer tag
they were encouraging the operation of a vehicle by someone who
had not complied with North Carolina’s Financial Responsibility
Act. See N.C. Gen. Stat. §§ 20-279.1 to -279.39 (1989). The purpose
of this statute is to provide protection to the public from damages
resulting from the negligent operation of automobiles by irrespon-
sible persons. Insurance Co. v. Insurance Co., 279 N.C. 240, 182
S.E.2d 571 (1971). To hold that a knowing and flagrant violation
of the dealer tag statute can never constitute the proximate cause
of a highway accident would eviscerate the safety component of
N.C. Gen. Stat. § 20-79(d).

At the time of plaintiff's accident, Toyota had roughly 150
dealer tags and, according to the president of the company, no
written policy to govern their use. The company’s service manager
testified that no one ever inventoried the dealer tags assigned
to his department to determine who was using the tags, nor was
he ever instructed concerning any restrictions on the use of the
tags. It would be contrary to the public policy inherent in N.C.
Gen. Stat. § 20-79(d) to remove the specter of civil liability as
an incentive for dealers to comply with our dealer tag law. We
hold, therefore, that it was proper for the trial court to instruct
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the jury that the violation of the dealer tag statute could be the
proximate cause of the accident.

[4] Defendants make a related argument that even if the combined
negligence of Green and Toyota was a proximate cause of plaintiff's
injuries, their negligence was superseded by the negligence of
Skinner. However, it is clear that in North Carolina there may
be two or more proximate causes of an injury, and even where
those causes originate from separate and distinct sources or agen-
cies operating independently of each other, if they join together
producing injury, each may be liable. McEachern v. Miller, 268
N.C. 591, 151 S.E.2d 209 (1966). Furthermore, where defendant’s
conduct helps precipitate an intervening event, he may still be
held liable if the second event is reasonably regarded as part of
the risk of his original conduct. See Byrd, supre, at 966. In other
words, a defendant may be liable despite the negligent act of another
if at the time of his act he is on notice of circumstances that
make the intervention of others likely. For example, reasonable
people are required in many situations to anticipate the intermed-
dling of children; likewise, in some situations, reasonable people
must anticipate the “exigencies of traffic,” and that * ‘occasional
negligence which is one of the incidents of human life.’ ” Hairston,
310 N.C. at 234, 311 S.E.2d at 565 (citations omitted).

Nevertheless, we still must decide if the evidence in this case
is susceptible to the single inference that the defendants’ negligence
ceased to be the proximate cause and was superseded and insulated
by the subsequent negligence of Skinner. From our Supreme Court
we learn the following:

An efficient intervening cause is a new proximate cause which
breaks the connection with the original cause and becomes
itself solely responsible for the result in question. It must
be an independent force, entirely superseding the original ac-
tion and rendering its effect in the causation remote. It is
immaterial how many new elements or forces have been in-
troduced, if the original cause remains active, the liability for
its result is not shifted.

Harton v. Telephone Co., 141 N.C. 455, 462-63, 54 S.E. 299, 301-02
(1906). Again, whether the intervening act of a third person is
the proximate cause of an injury and sufficient to excuse the defend-
ant’s lack of care depends on foreseeability. Tyndall v. United
States, 295 F.Supp. 448 (1969). Unless only one inference may be
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drawn from the evidence, it is for the jury to decide “whether
the intervening act and the resultant injury were such that the
author of the original wrong could reasonably have expected them
to occur as a result of his own negligent act.” Hairston, 310 N.C.
at 238, 311 S.E.2d at 567. We are here only to determine if reasonable
persons could differ on this question of foreseeability, and on the
facts of this case, such a disagreement is reasonable. Skinner’s
negligence was not so highly improbable as to bear no reasonable
connection to the harm threatened by Green and Toyota's original
negligence. The area of risk created by defendants’ negligence in-
cluded the subsequent events and injuries suffered by plaintiff.

[6] Defendants next assign error to the admission of evidence
concerning the insured status of Green. Counsel for both Green
and Toyota objected to this line of questioning and were granted
a continuing objection to specific questions relating to insurance
in general and whether a particular vehicle was insured. Defend-
ants’ earlier motion in limine as to evidence of insurance had also
been denied. N.C. Gen. Stat. § 8C-1, Rule 411 provides as follows:

Evidence that a person was or was not insured against liability
is not admissible upon the issue whether he acted negligently
or otherwise wrongfully. This rule does not require the exclu-
sion of evidence of insurance against liability when offered
for another purpose, such as proof of agency, ownership, or
control, or bias or prejudice of a witness.

Rule 411 enumerates several examples for which evidence of in-
surance is admissible, but it does not by its terms limit admissibility
to those examples alone. 1 L. Brandis, Brandis on North Carolina
Evidence § 88 (1988). In the case sub judice, evidence that Green’s
automobile was uninsured was not offered to demonstrate the cause
of the accident or to suggest the relative wealth of the defendants.
Instead, the evidence was offered for the following purposes: (1)
to show Green's motive for using the dealer tags; (2) to show that
Toyota had knowledge that Green wanted to use the tags so his
Pontiac could be driven on the highway by himself and others
after Green's insurance had lapsed; and (3) to allow the jury to
assess the foreseeability of an accident when dealer tags are loaned
to a member of the class of persons who have not complied with
North Carolina’s Financial Responsibility Act. The jury could not
have decided the issue of foreseeability without knowing that Green’s
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automobile was uninsured. Therefore, defendants’ assignment of
error concerning this issue is overruled.

[6] Defendants also assign error to the testimony of Dr. Finley
Lee, Jr., an economist who testified to the past and future economic
earnings of the plaintiff. Dr. Lee testified that plaintiff’s future
loss of income would be $442,134.00, and that he based this calcula-
tion on several things, including information provided by plaintiff’s
counsel and on the assumption that plaintiff was totally and per-
manently disabled. Defendants argue that Dr, Lee’s testimony was
inadmissible because his opinion was based on the assumptions
of other experts, not exclusively on assumptions of his own, and
that his use of a questionnaire that he sent to plaintiff’'s counsel
was improper. In effect, defendants contend that plaintiff’s attorney
and the opinions of medical experts are not sources of information
reasonably relied upon by economists who testify as experts. See
N.C. Gen. Stat. § 8C-1, Rule 411.

Coincidentally, Dr. Lee also testified in Hairston and the
Supreme Court upheld his testimony there. “We find equally
untenable the argument that the expert’s opinion testimony lacks
a proper foundation based as it was on information gleaned from
‘statistics that have been prepared by other people’ and from the
plaintiff or her lawyer.” Hairston, 310 N.C. at 244, 311 S.E.2d
at 571. Defendants’ complaint here goes to the weight of the expert
evidence concerning plaintiff's disability upon which Dr. Lee rested
his assumption of total disability rather than the admissibility itself
of Dr. Lee’s testimony. In this regard, defendants’ argument is
fundamentally flawed. It is the function of cross-examination to
expose the weaknesses in the assumptions underlying an expert’s
testimony, which defendants’ counsel undertook to do in sixty-five
pages of the transcript. See id. at 244, 311 S.E.2d at 571. Defend-
ants’ objection to the testimony of Dr. Lee is untenable.

Finally, we have examined defendants’ other assignments of
error and found them to be without merit. We find no error in
the trial below.

No error.

Chief Judge HEDRICK concurs.

Judge WELLS dissents.
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Judge WELLS dissenting.

I cannot agree that the lending of defendant Toyota’s dealer
tag to defendant Green was a proximate cause of plaintiff’s injury.
See Federated Mutual Insurance Co. v. Hardin, 67 N.C. App. 487,
313 S.E.2d 801 (1984). I also perceive that Kraemer v. Moore, dis-
cussed by the majority, supports my position. I therefore must
respectfully dissent.

STATE OF NORTH CAROLINA v. ANTHONY MELVIN

No. 8913SC645
(Filed 19 June 1990)

1. Criminal Law § 76.2 (NCI3d)— voir dire on voluntariness of
confession — mistrial—no voir dire required on retrial
Where defendant’s first trial ended in a mistrial, the court
in his second trial was not required to conduct a voir dire
to determine the admissibility of his confession since a voir
dire was held at the first trial, and defendant offered no addi-
tional evidence justifying a reconsideration of the prior ruling
on admissibility of the inculpatory statement; moreover, even
if the trial court did err in failing to conduct a voir dire hearing
during the second trial, such evidence was not prejudicial
because the record revealed that there was competent evidence
from documents and testimony of witnesses apart from the
statements sufficient to justify the verdict rendered by the jury.

Am Jur 2d, Evidence §§ 582, 585.

2. Criminal Law § 74 (NCI3d}— confession written down by
another —acquiescence by defendant —investigator’s reading to
jury proper

Where defendant made a statement to an investigator
who read it back to defendant, and defendant had the in-
vestigator include a sentence at the bottom of his statement
that “ft]he basie facts in this is true and untrue due to the
slant that it is written,” such acknowledgment was sufficient
to indicate defendant’s acquiescence in the correctness of the
writing, and the trial court therefore did not err in permitting
the investigator to read the confession as part of his testimony.
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Am Jur 2d, Evidence §§ 532, 595.

3. Criminal Law § 214 (NCI4th)— speedy trial—time between
mistrial and next term of court—improper exclusion — defend-
ant not prejudiced

For purposes of the Speedy Trial Act the trial court erred
in excluding the time period between the declaration of a
mistrial and the beginning of the next term of court; however,
this error was harmless since this exclusion was not necessary
to bring the commencement of defendant’s retrial within the
statutory 120 day period.

Am Jur 2d, Criminal Law § 852.

4. Criminal Law § 224 (NCI4th)— speedy trial—continuances
granted —time properly excluded
Continuances granted for the illness of a State’s witness,
a crowded court calendar, and representation of another client
in federal court by defense counsel were for facially valid
reasons, and the trial court properly excluded them from the
time computation under the Speedy Trial Act.

Am Jur 2d, Criminal Law §§ 860-864.

5. Criminal Law § 288 (NCI4th) — motions to continue — complaint
about service on attorney —no motions to vacate orders
Defendant could not complain on appeal that motions to
continue were not served upon his attorney of record and
that proof of service was not made by the State as required
by N.C.G.S. § 15A-951(b) where there was no motion to vacate
any of the orders, and they therefore remained in effect.

Am Jur 2d, Continuance §§ 27, 48.

6. Criminal Law § 34.7 (NCI3d)— writing insurance applications
without “applicants’ ” knewledge — evidence of other false ap-
plications properly admitted

In a prosecution of defendant for obtaining property by
false pretenses where the evidence tended to show that de-
fendant wrote insurance applications for people without their
knowledge and paid the first month’s premium in order to
get a six months’ advance on the annual commission, the trial
court did not err in admitting evidence concerning other alleged-
ly false applications submitted by defendant, since the trial
court admitted the evidence as proof of opportunity, intent,
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preparation, and plan, and the court gave an appropriate limiting
instruction. N.C.G.S. § 8C-1, Rule 404(b).

Am Jur 2d, Evidence §§ 321, 324-326.

. False Pretense § 3.1 (NCI3d)— filling out false insurance

applications —receiving commissions —sufficiency of evidence

In a prosecution for obtaining property by false pretenses,
evidence presented by the State was sufficient to support
a permissible inference that defendant intended to cheat or
defraud when without authority he submitted a life insurance
application filled out based on information taken from another
company’s policy, paid the first month’s premium himself, and
received the advance on his commission under false pretense.

Am Jur 2d, False Pretenses §§ 7, 10, 70-72, 75.

Criminal Law § 1102 (NCI4th)— sentence—attempt to get
witness to perjure herself —aggravating factor properly found

In a prosecution for obtaining property by false pretenses
when defendant allegedly filed false insurance applications in
order to get advances on commissions, the trial court properly
found as an aggravating factor that defendant attempted to
induce a State’s witness to perjure herself.

Am Jur 2d, Criminal Law §§ 598, 599.

Jury § 7.14 (NCI3d)— peremptory challenges —no showing of
racial discrimination

Defendant failed to make a prima facie showing of racial
discrimination in the State’s use of peremptory challenges to
remove minority jurors where the prosecutor accepted three
out of five potential black jurors and accepted a black alter-
nate; he used three peremptory challenges to excuse two black
jurors and one white juror; the white juror and one of the
black jurors were excused because they knew the defense
attorney; the other black juror was excused because the prose-
cution thought “she had a hard look on her face”; and he
further stated that race did not play a role in his excusing
two black jurors.

Am Jur 2d, Jury § 235.
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APPEAL by defendant from judgment entered 11 April 1989
by Judge Darius B. Herring in COLUMBUS County Superior Court.
Heard in the Court of Appeals 18 January 1990.

This is an appeal from a conviction for obtaining property
by false pretenses in violation of G.S. 14-100. Defendant was employed
from January 1987 to May 1987 by the Carolina National Life
Insurance Company (hereinafter Carolina National) which was former-
ly known as the American Educators Life Insurance Company of
North Carolina. Defendant, a licensed insurance agent, was involved
in selling individual life insurance policies to customers. Under
its compensation procedure whenever an agent turned in a com-
pleted insurance application with the first month’s premium, the
company paid the agent a six months’ advance on the annual com-
mission which was calculated by multiplying the agent’s commission
on the monthly premium for the particular policy by six.

On or about 13 March 1987, defendant submitted an application
for life insurance on Neacie Newkirk along with the first month's
premium of $50.85 to Carolina National's office in Whiteville, N.C.
The application indicated that Ms. Newkirk was the purchaser
of the policy and her 22-year-old daughter was the principal
beneficiary. The application appeared to contain both the signature
of defendant and the alleged insured, Neacie Newkirk. Pursuant
to the company’s compensation procedure, defendant received a
check in the amount of $152.46 as an advance on his commission.

On 26 October 1987 defendant was indicted on the charge
of obtaining property by false pretenses in violation of G.S. 14-100.
Defendant was initially tried on 13 June 1988, but the trial resulted
in a mistrial. At the second trial, Ms. Newkirk testified that defend-
ant had previously written a policy for her when he was employed
with another company. She stated that she did not sign or authorize
anyone to sign the policy application in question. She further testified
that she did not pay the initial premium and had not authorized
anyone to make payments on her behalf. A. B. Parker, an investigator
for the North Carolina Department of Insurance, testified that de-
fendant made a statement to him indicating that he had written
applications on several people without their knowledge and had
paid the initial premiums himself. Defendant’s statement to Parker
further indicated that defendant took the personal information on
Neacie Newkirk for the Carolina National application from a Farm
Bureau application that he wrote for her several years ago. Mr.
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Parker further testified that he wrote down defendant’s statement
which defendant then read but refused to sign. Defendant said
he would not sign until after he had conferred with his attorney;
however, he told Parker to add the following sentence to the state-
ment: “The basie facts in this is true and untrue due to the slant
that it is written.” The jury returned a guilty verdict and the
trial court sentenced defendant to serve five years’ imprisonment.
Defendant appeals.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General Gayl M. Manthei, for the State.

McGougan, Wright and Worley, by Dennis T. Worley, for
defendant-appellant.

EAGLES, Judge.

Defendant assigns as error the trial court’s failure to suppress
his confession, denial of a speedy trial, denial of his motion to
dismiss, and the State’s use of peremptory challenges to remove
black jurors. After careful review of the record, we find no error.

[1] Defendant first assigns as error the trial court’s denial of
defendant’s motion to suppress his confession and the subsequent
reading of the confession into evidence on the grounds that its
admission violated his constitutional rights because the trial court
refused to grant a voir dire hearing at the second trial. Defendant
contends that the trial court erred in reasoning that there was
no need for a voir dire at the second trial since one had been
held during the first trial. Defendant argues that since no error
was found in State v. Thompson, 52 N.C. App. 629, 279 S.E.2d
125, disc. rev. denied, 303 N.C. 549, 281 S.E.2d 400 (1981), where
the trial court conducted a voir dire hearing on defendant’s motion
to suppress during both the first trial and second trial, the Thompson
court intended to require that in a second trial after a mistrial,
a voir dire hearing must be held in order to determine whether
any additional evidence could be brought out which would warrant
reconsideration of the order from the first trial. Defendant contends
that “[iln the case at bar, such evidence could possibly have arisen,
[emphasis added] therefore, Defendant should have been granted
a voir dire hearing in his second trial.” We disagree.

In State v. Jackson, 317 N.C. 1, 343 S.E.2d 814 (1986), cert.
granted, 479 U.S. 1077, 107 S.Ct. 1271, 94 L.Ed. 2d 133, on remand
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to 354 S.E.2d 705, appeal after remand 322 N.C. 251, 368 S.E.2d
838 (1988), the trial court’s decision to suppress defendant’s confes-
sion was reversed by the Supreme Court. On appeal after retrial,
defendant acknowledged that the admissibility of the statement
had already been decided adversely to him but contended that
there was “additional evidence which was not previously before
this Court which mandates the reversal of our prior decision.”
317 N.C. at 6, 343 S.E.2d at 817. The Supreme Court stated that
defendant had failed to show any new evidence justifying a recon-
sideration of the court’s prior ruling. “Since the evidence relating
to the admissibility of the inculpatory statement made by defendant
is virtually identical to the evidence which was previously before
us, the doctrine of ‘law of the case’ applies to make our prior
ruling on this issue conclusive.” Id. See also State v. Wright, 275
N.C. 242, 166 S.E.2d 681, cert. denied, 396 U.S. 934, 90 S.Ct. 275,
24 L.Ed.2d 232 (1969).

Here, at the retrial, defendant failed to produce any additional
evidence justifying a reconsideration of the prior ruling on the
admissibility of the inculpatory statement. This conclusion is
bolstered by defendant’s assertion in his brief that additional evidence
“could possibly have arisen,” such that a voir dire hearing in his
second trial should have been held. The trial court stated that
it had reviewed the previous trial court's order on the admissibility
of the statement, concluding that it remained in effect and rejected
defendant’s offer of proof on the motion. Assuming arguendo that
the trial court erred in failing to conduct a woir dire hearing on
the admissibility of the confession during the second trial, any
error was not prejudicial because the record reveals that the State
has shown beyond a reasonable doubt that the omission did not
contribute to the verdict. See State v. Haskins, 278 N.C. 52, 62,
178 S.E.2d 610, 616 (1971). There was competent evidence from
the documents and testimony of witnesses sufficient to justify the
verdict rendered by the jury.

[2] Defendant further argues that the trial court also erred in
allowing the *“purported in-custody statement” to be read to the
jury. Defendant argues that the purported confession was not signed
or otherwise admitted by defendant to be correct. Defendant cor-
rectly cites State v. Walker, 269 N.C. 135, 139, 152 S.E.2d 133,
137 (1967), for the proposition that
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“lilf a statement purporting to be a confession is given by
accused, and is reduced to writing by another person, before
the written instrument will be deemed admissible as the writ-
ten confession of accused, he must in some manner have in-
dicated his acquiescence in the correctness of the writing itself.
If the transcribed statement is not read by or to accused,
and is not signed by accused, or in some other manner ap-
proved, or its correctness acknowledged, the instrument is
not legally, or per se, the confession of accused; and it is
not admissible in evidence as the written confession of accused.”

Id. We note that here the trial court declined to allow the admission
of the statement into the evidence because it was not signed by
defendant but allowed Mr. Parker to read it during his testimony.
On this record we hold that the trial court properly could have
admitted defendant’s statement into evidence. Here defendant
acknowledged the correctness of part of the writing by having
Mr. Parker include at the bottom of the confession the statement
that some of the facts were true and some were not due to the
slant it was written. This acknowledgment was sufficient. The trial
court did not err in permitting Parker to read the confession as
part of his testimony. Accordingly, defendant’s first assignment
of error is overruled.

Defendant next assigns as error the trial court’s denial of
defendant’s motion to dismiss for failure to comply with the speedy
trial provisions in G.S. 15A-701 et seq. Defendant argues that the
continuances granted by the trial court between the declaration
of the mistrial and the second trial aggregated 299 days which
clearly exceeds the 120-day statutory period in G.S. 15A-701(a1)4).
Defendant argues that the interim continuances were not valid
exclusions of time under the Speedy Trial Act. We disagree.

Initially we note that

[tlhe Speedy Trial Aect, G.S. 15A-T01 et seq., established a
new statutory right to trial within 120 days of the last act
triggering the criminal process. It adopted in part provisions
of federal speedy trial statutes. Both the federal and the North
Carolina statutes allow courts to exclude periods of time from
computation of the statutory period. Indeed, the exclusions
appear almost to have swallowed up the rule.
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Once a defendant shows that the 120-day period under
the Act has been exceeded, the State must assume the burden
of justifying periods it contends were properly excluded. On
appeal, however, the burden shifts: once the motion to dismiss
has been denied, defendant-appellant assumes the twin burdens
of assuring that the record is properly made up, and showing
that error has occurred to his or her prejudice. If the record
is deficient or silent upon a particular point, we will presume
that the trial judge acted correctly.

State v. White, 77 N.C. App. 45, 50, 334 S.E.2d 786, 790-91, cert.
denied, 315 N.C. 189, 337 S.E.2d 864 (1985). “By producing the
orders for continuance, all entered for facially valid reasons, the
State carried its burden of going forward with evidence to show
that the continuance periods should be excluded from the computa-
tion.” State v. Kivett, 321 N.C. 404, 409, 364 S.E.2d 404, 407 (1988).
We note parenthetically that the North Carolina Speedy Trial Act
G.S. 15A-701 et seq. was repealed by Session Laws 1989, c. 688,
s. 1, effective October 1, 1989.

G.S. 15A-701(bX7) excludes “[a]ny period of delay resulting from
a continuance granted by any judge if the judge granting the contin-
uance finds that the ends of justice served by granting the continu-
ance outweigh the best interests of the public and the defendant
in a speedy trial and sets forth in writing in the record of the
case the reasons for so finding.”

[3] Here defendant argues that the “continuances were not valid
exclusions of time under the Speedy Trial Act and that Defendant
should have been granted a dismissal under the provisions of N.C.G.S.
15A-701." On the contrary, there is no evidence of record sug-
gesting that these delays were the result of dilatory tactics by
the State. The first continuance excluded the period from 13 June
1988 through 8 August 1988 because “[dJefendant was tried before
a jury this term and a mistrial was declared by the Court because
the jury was hopelessly deadlocked and could not reach a verdict.”
Defendant contends that this exclusion merely excluded the time
between the mistrial and the next term of court. Defendant cites
State v. Kivett, 321 N.C. 404, 364 S.E. 2d 404 (1988), where the
Supreme Court found that the trial court erred in excluding the
time period between an indictment and the next term of court.
The trial court erred in excluding the time period between the
declaration of mistrial and the beginning of the next term of court;
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however, on this record the error was harmless since this exclusion
was not necessary to bring the commencement of the retrial within
the statutory 120-day period. See State v. Kivett, supra.

[4] The second period excluded was from 8 August 1988 to 31
October 1988. The reason stated was that the trial of other cases
prevented the trial of this case and the defendant failed to return
to court. The third exclusion, from 31 October 1988 through 28
November 1988, was granted because a witness for the State had
a stroke and was unable to be in court. The fourth exclusion,
from 28 November 1988 through 23 January 1989, was granted
because the witness who had the stroke was recuperating and
unable to come to court. Finally, the fifth exclusion from 23 January
1989 until 10 April 1989, was allowed because defense counsel was
in federal court and the State's witness was still recovering from
a stroke. These were facially valid reasons. On this record there
is no evidence to support an attack on the orders granting these
continuances. Our opinions have suggested that trial judges should
make findings of fact for each period of exclusion which will assist
appellate review, but neither the Act nor our opinions require
detailed findings. See State v. White, supra. Where the trial court
finds that the “ends of justice served by granting the continuance
outweigh the best interests of the public and defendant in a speedy
trial,” as was done here for all five continuances, there is no error.

[5] Defendant also contends that the motions to continue were
not served upon his attorney of record and that proof of service
was not made by the State as required by G.S. 15A-951(b). While
G.S. 15A-951(b) does require that each written motion be served
upon the attorney of record of the opposing party or upon the
defendant if he is not represented by counsel, our Supreme Court
noted in State v. Sams, 317 N.C. 230, 345 S.E.2d 179 (1986), “[a]n
irregular order, one issued contrary to the method of practice and
procedure established by law, is voidable.” Id. at 235, 345 S.E.2d
at 183. “An order issued without notice where actual notice is
required is irregular and thus voidable, but it is not void. It stands
until set aside by a motion to vacate.” Id. at 236, 345 S.E.2d at
183. It may not be attacked collaterally under the Speedy Trial
Act. See id. Here there was no motion to vacate any of the orders
and they remain in effect. Aceordingly, this assignment of error
must also fail.
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[6] Thirdly, defendant assigns as error the admission into evidence
of Parker’s testimony as to information contained in defendant’s
confession concerning other allegedly false applications submitted
by defendant and the trial court’s instruction to the jury on these
prior bad acts. Defendant contends that the evidence through the
“purported in-custody statement” was not sufficient to prove intent
or design and should not have been admitted. He also contends .
that the jury should not have been instructed on evidence of prior
bad acts. We disagree.

In State v. Wilson, 57 N.C. App. 444, 291 S.E.2d 830, disc.
rev. denied, 306 N.C. 563, 294 S.E.2d 375 (1982), defendant was
charged with obtaining money under false pretenses. In Wilson,
defendant promised to assist potential home buyers in obtaining
a house if they paid him a down payment. Defendant failed to
help them obtain a house and did not refund their down payment.
During trial, the trial court admitted evidence that defendant had
made similar representations to other parties and did not obtain
the houses for them or refund their down payments either. This
court held that this evidence was properly admitted.

To be relevant, evidence must have some logical tendency
to prove a fact at issue in the case. “[E]vidence is competent
and relevant if it is one of the circumstances surrounding the
parties, and necessary to be known, to properly understand
their conduct or motives, or if it reasonably allows the jury

“to draw an inference as to a disputed fact.”

One of the essential elements of the crimes with which
defendant was charged was intent to cheat and defraud at
the time defendant represented . . . that he would assist them
in obtaining houses. Evidence that defendant previously had
represented to some five other parties that he would help
them obtain houses, and that they had neither obtained houses
nor received their money back, was relevant to show defend-
ant’s fraudulent intent in his transactions with the [victims].

Id. at 450, 291 S.E.2d at 834.

Such relevant evidence is not rendered inadmissible merely
because it may show the commission of a separate offense.
Where a specific mental intent or state is an essential element
of the crime charged, evidence may be offered of such acts
or declarations of the accused as tend to establish the requisite
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mental intent or state, even though the evidence discloses
the commission of another offense by the accused.

Id. at 451, 291 S.E.2d at 834.

Here, the evidence of prior bad acts was offered to show that
 the act in question was done knowingly with the intent to cheat
or defraud. The trial court admitted the evidence as “proof of
opportunity, intent, preparation, and plan under Rule 404(b).” Also,
the trial court gave limiting instructions to the jury that it was
to consider the evidence solely for the purpose of showing that
defendant had the intent, knowledge and “that there existed in
his mind a plan, scheme, system, or design involving the crime
charged in this case.” Accordingly, this assignment of error is
overruled.

[7]1 Defendant further assigns as error the trial court’s denial of
his motion to dismiss at the close of all the evidence on the grounds
that the State failed to prove each element of the offense and
failed to properly allege a violation of G.S. 14-100. Defendant con-
tends that the State failed to prove the intent to defraud. Defendant
asserts that the testimony at trial only revealed that an application
was submitted and the first month’s premium was paid and did
not reveal whether further premiums were paid on the policy.
Defendant further contends that “[t]here is no evidence that Mr.
Melvin forged the application, paid the premium himself, deceived
or defrauded Ms. Newkirk in any way, or that he deceived and
defrauded the company in any way.” Defendant argues that “no
evidence was offered to show that Mr. Melvin intended to deceive
or defraud either Ms. Newkirk or Carolina National Life Insurance
Company.” Defendant contends that the State failed to prove beyond
a reasonable doubt that he obtained the six months' advanced com-
mission by means of false pretense which was calculated to deceive
and did deceive. We disagree.

“A motion for [directed verdict] is properly denied if there
is any competent evidence to support the allegations contained
in the bill of indiectment; and all the evidence which tends to sustain
those allegations must be considered in the light most favorable
to the State and the State is entitled to every reasonable inference
to be drawn therefrom.” State v. Bell, 285 N.C. 746, 750, 208 S.E.2d
506, 508 (1974). G.S. 14-100(a) provides that
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If any person shall knowingly and designedly by means of
any kind of false pretense whatsoever, whether the false
pretense is of a past or subsisting fact or of a future fulfillment
or event, obtain or attempt to obtain from any person within
this State any money, goods, property, services, chose in ac-
tion, or other thing of value with intent to cheat or defraud
any person of such money, goods, property, services, chose
in action or other thing of value, such person shall be guilty
of a felony, . . .; and upon the trial of any such indictment,
it shall not be necessary to prove either an intent to defraud
any particular person or that the person to whom the false
pretense was made was the person defrauded, but it shall
be sufficient to allege and prove that the party accused made
the false pretense charged with an intent to defraud.

* ‘Intent [,however,] is a mental attitude seldom provable by direct
evidence. It must ordinarily be proved by circumstances from which
it may be inferred.” ‘[IJn determining the presence or absence of
the element of intent, the jury may consider the acts and conduct
of the defendant and the general circumstances existing at the
time of the alleged commission of the offense charged . o
State v. Hines, 54 N.C. App. 529, 533, 284 S.E.2d 164, 167 (1981)
(citations omitted). “Thus, [i]t was for the jury to determine, under
all circumstances, defendant’s ulterior criminal intent.’” Id. (Cita-
tion omitted.) “The gist of obtaining property by false pretense
is the false representation of a subsisting fact intended to and
which does deceive one from whom property is obtained. The state
must prove, as an essential element of the crime, that defendant
made the misrepresentation as alleged.” State v. Linker, 309 N.C.
612, 614-15, 308 S.E.2d 309, 310-11 (1983).

Here, the jury found that defendant had the requisite intent
sufficient to convict him of obtaining property by false pretense.
Defendant contends that if further premiums were paid, then no
fraud was perpetrated upon the company. On the contrary, fraud
was perpetrated at the time defendant turned in the application
and premium on behalf of Neacie Newkirk which she neither paid
nor authorized to be paid on her behalf. While defendant did in
fact pay the premium himself, the company then paid him six months’
advance on his commission. We find the evidence presented by
the State sufficient to support a permissible inference that defend-
ant intended to cheat or defraud when without authority he submit-
ted the premium and application filled out based on information
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taken from another company’s policy and received the advance
on his commission under false pretense. There was sufficient compe-
tent evidence for the jury to determine defendant’s ulterior criminal
intent. Accordingly, this assignment of error is overruled.

[8] Next, defendant assigns as error the trial court’s finding as
an aggravating factor that defendant attempted to induce the State’s
witness, Neacie Newkirk Boykin, to perjure herself. Defendant con-
tends that there was no credible evidence to support the aggravating
factor. We disagree.

If a sentence greater than the presumptive term is to be im-
posed upon a defendant, the trial judge must make written
findings of aggravating and mitigating factors. The record must
specifically reflect each factor in mitigation or aggravation
which the trial judge finds proven by a preponderance of the
evidence. G.S. § 15A-1340.4 expressly distinguishes between
factors which the General Assembly requires trial judges to
consider (“statutory factors”) and other, “non-statutory,” fac-
tors which may be considered. Regarding non-statutory factors
that are proven by a preponderance of the evidence and are
reasonably related to the purposes of sentencing, such as con-
duct while awaiting sentencing, the trial judge may consider
them, but such consideration is not required.

State v. Cameron, 314 N.C. 516, 518-19, 335 S.E.2d 9, 10 (1985).
“A ruling committed to a trial judge’'s discretion will be upset
only upon a showing that it could not have been the result of
a reasoned decision.” Id., 335 S.E.2d at 11.

On this record we conclude that the State did in fact prove
beyond a preponderance of the evidence that defendant attempted
to induce Ms. Newkirk to perjure herself. At the sentencing hearing
when Ms. Newkirk was shown the application for insurance, she
stated that she had not discussed the application with defendant
but that defendant had approached her downstairs in the court-
house prior to the beginning of the first trial in June 1988. She
testified that she did not “remember the exact words, but it was
something to the effect that he said he was in trouble and he
needed me to say on the witness stand that we had discussed
the policy.” She did not remember him saying anything else. The
trial court then found as a factor in aggravation that “defendant
at a prior trial, which resulted in a mistrial, attempted to induce
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the State’s witness, Neacie Newkirk Boykin, to perjure herself
so as to defeat the ends of justice.” On this record, we find no error.

[9] Finally, defendant assigns as error the trial court’s overruling
of his objection to the State’s use of peremptory challenges to
remove minority jurors. Defendant contends that he made out a
prima facie showing of racial discrimination in the jury selection
under the standards of Batson v. Kentucky, 476 U.S. 79, 106 S.Ct.
1712, 90 L.Ed.2d 69 (1986). Defendant argues that under Batson
he must show the following: “that he is a member of a cognizable
racial group and that the prosecutor has exercised peremptory
challenges to remove from the venire members of the defendant’s
race; second, the defendant is entitled to rely on the fact that
peremptory challenges constitute a jury selection practice that lends
itself to potential abuse; and third, the defendant must show that
these facts and any other relevant circumstances . . . raise an
inference that the prosecutor used peremptory challenges to ex-
clude prospective jurors on the basis of race.” Defendant contends
that since he is black and the prosecutor exercised peremptory
challenges to exclude two black prospective jurors, without more,
an inference is raised that the prosecutor used the peremptory
challenges to exclude the prospective jurors because they were
black. We disagree.

In State v. Jackson, 322 N.C. 251, 254, 368 S.E.2d 838, 840
(1988) our Supreme Court cited Batson, suprae, for the proposition
that “a prima facie case of purposeful discrimination in the selection
of a petit jury may be established on evidence concerning the
prosecutor’s exercise of peremptory challenges at the trial.”

In order to establish such a prima facie case the defendant
must be a member of a cognizable racial group and he must
show the prosecutor has used peremptory challenges to remove
from the jury members of the defendant’s race. The trial court
must consider this fact as well as all relevant circumstances
in determining whether a prima facie case of discrimination
has been created. When the trial court determines that a prima
facie case has been made, the prosecution must articulate
legitimate reasons which are clear and reasonably specific and
related to the particular case to be tried which give a neutral
explanation for challenging jurors of the cognizable group. The
prosecutor’s explanation need not rise to the level of justifying
a challenge for cause. At this point the trial court must deter-
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mine if the defendant has established purposeful discrimina-
tion. Since the trial court’s findings will depend on credibility,
a reviewing court should give those findings great deference.

Id. at 254-55, 368 S.E.2d at 840.

Here, there are other relevant circumstances to be considered.
The prosecutor accepted three out of five potential black jurors
and accepted a black alternate. The prosecutor used three peremp-
tory challenges to excuse two black jurors and one white juror.
The white juror and one of the black jurors were excused because
they knew the defense attorney. The other black juror was excused
because “she had a hard look on her face, and . . . she made
me [prosecutor] feel uncomfortable the way she was looking. She
just worried me the way she was looking.” The prosecutor further
stated that race did not play a role in his excusing the two black
jurors. The trial court then found that the peremptory challenges
were exercised without racial prejudice. On this record, we find
no evidence of invidious discrimination and conclude that the trial
court did not err in refusing to grant defendant’s motion.

No error.

Judges PHILLIPS and ORR concur.

ROANE-BARKER, PLAINTIFF/CROSS-APPELLANT v. SOUTHEASTERN HOSPITAL
SUPPLY CORPORATION, DEFENDANT/APPELLANT

No. 8910SC1185
(Filed 19 June 1990)

1. Rules of Civil Procedure § 37 (NCI3d)— failure to produce
requested documents—sanctions properly imposed
The trial court did not abuse its discretion in awarding
sanctions where it was clear that defendant was dilatory and
disobeyed the order of the trial court to produce the documents
requested, and at no time prior to imposition of sanctions
did defendant formally object on the ground of confidentiality
or seek a protective order from the court. Moreover, the sane-
tion of striking defendant’s answer and counterclaim, though
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severe, was nevertheless proper, since it was expressly author-
ized by statute, and plaintiff was prejudiced by the expense
and delay caused by defendant’s failure to produce requested
documents.

Am Jur 2d, Depositions and Discovery §§ 390-392.

. Rules of Civil Procedure §§ 37, 55.1 (NCI3d) — sanctions for
failure to make discovery—entry of default—requested
documents produced —no ground to set aside entry of default

Where defendant failed to produce documents requested
by plaintiff and ordered by the court, the court struck defend-
ant’s answer and counterclaim, and the trial court then entered
default against defendant, defendant did not thereafter, by
producing the required documents, show good cause to set
aside the default.

Am Jur 2d, Depositions and Discovery §§ 390-392.

. Contracts § 33 (NCI3d) — malicious interference with contract—
plaintiff’s employees hired by defendant —employee placed in
same territory—interference with plaintiff’'s accounts

In an action for malicious interference with contract, the
trial court did not err in refusing to grant defendant’s motions
to dismiss, for summary judgment, or for directed verdict
where plaintiff alleged that three of its salesmen, hired by
defendant and placed in their former territories, did solicit
plaintiff's customers, and that defendant further induced the
salesmen to interfere with plaintiff's existing accounts.

Am Jur 2d, Interference §§ 39-41.

. Contracts § 36 (NCI3d) — malicious interference with contract —
lost profits — evidence admissible

In an action for malicious interference with contract and
unfair trade practices where plaintiff alleged that defendant
hired three of its employees and placed them in their former
territories, plaintiff was entitled to show evidence of its lost
profits by comparing its past history of profits with gross
sales of plaintiff’s former salesmen while working for defendant.

Am Jur 2d, Interference §§ 57, 58.



32 IN THE COURT OF APPEALS

ROANE-BARKER v. SOUTHEASTERN HOSPITAL SUPPLY CORP.
[99 N.C. App. 30 (1990)]

5. Unfair Competition § 1 (NCI3d)— malicious interference with
confract —unfair or deceptive trade practice

Because defendant’s acts in hiring three of plaintiff's

salesmen and placing them in their former territories did amount

to tortious interference with contract, the trial court did not

err in finding an unfair or deceptive trade practice, trebling

the jury verdict, awarding costs, and awarding attorney’s fees.

Am Jur 2d, Interference §§ 31, 57, 58; Monopolies,
Restraints of Trade, and Unfair Trade Practices §§ 697, 735.

APPEAL by defendant from a judgment entered 14 April 1989
by Judge Donald W. Stephens in WAKE County Superior Court.
Plaintiff cross-appeals. Heard in the Court of Appeals 4 May 1990.

Maupin, Taylor, Ellis and Adams, P.A., by James A. Roberts,
III, and Hunter, Wharton & Lynch, by John V. Hunter, III, for
plaintiff-appellee/cross-appellant.

Womble Carlyle Sandridge & Rice, by Donald L. Smith, William
E. Moore, Jr. and Hoyt G. Tessener, for defendant-appellant.

LEWIS, Judge.

Defendant appeals from an order sanctioning it for abuse of
discovery. Pursuant to Rule G.S. 1A-1, Rule 37(b)2)c & e, defend-
ant’s answer and counterclaims were stricken and it was assessed
attorney’s fees. The events leading up to these sanctions are as
follows:

On 9 July 1986, plaintiff filed suit against defendant alleging
malicious interference with contract, unfair and deceptive trade
practices, misappropriation of trade secrets and unfair competition.

Plaintiff is engaged in the business of selling medical supplies
and equipment throughout North Carolina and South Carolina. De-
fendant is a direct competitor of plaintiff in both North Carolina
and South Carolina.

On 15 May 1986 defendant hired three of plaintiff’s salesmen.
(“A, B, & C"). Defendant placed these three salesmen in the same
sales territory that they were previously servicing for plaintiff.
Salesmen A, B, and C all had employment contracts with plaintiff
which they signed when they joined plaintiff. These contracts con-
tained covenants not to compete. Initially, A, B, and C were parties
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to this action; however, the claims against them were dismissed
and only defendant Southeastern remains.

On 19 January 1987, plaintiff requested in its Second Request
for Production of Documents all sales analysis reports for A, B
& C. After serving the Request on the defendant, plaintiff noticed
several depositions. In a letter dated 5 March 1987 counsel for
plaintiff expressed concern that the documents had not yet been
produced and that these documents were necessary for an upcom-
ing deposition. Defendant responded by letter on 11 March 1987
stating, “I will have something on the documents very soon and
certainly within time for these depositions.” Plaintiff's counsel’s
affidavit indicates that on 20 March 1987, plaintiff received oral
reassurances that the documents were going to be produced in
the near future. When these documents were not produced, the
depositions were cancelled.

On 3 April 1987, plaintiff filed its first Motion to Compel and
Motion for Sanctions. On 8 April 1987, defendant filed its Response
to Request for Production of Documents. The Response objected
to plaintiff’s request on the grounds that the documents requested
were not sufficiently identified and that the request was too broad
because it included all customers ever serviced by A, B & C while
employed with plaintiff, and that all documents are not relevant
nor likely to lead to relevant evidence. Defendant on 8 April 1987
also produced five full boxes of computer generated sales records
at its office. Defendant’s counsel stated that it would have to review
these documents before turning them over to plaintiff. After a
brief examination of these records, plaintiff told defendant that
these were not the documents requested and that they were not
in a readable form. Defendant’s counsel reiterated its position that
the documents requested were beyond the scope of discovery and
that if plaintiff would identify the specific accounts claimed to have
been diverted by defendant, he would provide information for those
accounts.

On 9 April 1987, plaintiff again wrote defendant expressing
concern about defendant’s failure to produce the requested
documents. On 14 April 1987, defendant responded with a letter
containing the following excerpt:

[M]y clients are having difficulty retrieving documents which
deal with the customers serviced by these salespeople with
[plaintiff] prior to their having come to work for [defendant].
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The reason for its difficulty is two-fold: {1) My clients are
unsure of the clients serviced by these salespeople prior to
their having come to work for [defendant] and (2) These same
customers would have been serviced by [plaintiff] . . . If you
would supply us with a list of the specific doctors or other
medical accounts which you would like to have the information
on, I think this would be of great service and aid to us in
determining whether or not such documents exist. I am re-
questing that you provide us with a list of the specific accounts
which you requested documents on.

Plaintiff responded to defendant’s letter by refusing to produce
a list of plaintiff’s accounts or customers and further stating, “As
we have discussed on several occasions, Jim Williams, Southeastern’s
Director of Alternate Care Development identified several documents
in his deposition which could be examined to determine those
customers which had switched their accounts from Roane-Barker
to Southeastern as a result of the solicitations of the three
[salesmen).” Plaintiff went on to pinpoint exact pages in Williams’
deposition which identified the specific reports plaintiff was asking
to be produced.

On 21 May 1987, Southeastern’s counsel wrote that he was
serving interrogatories “to facilitate the production of documents.”
Plaintiff filed timely answers identifying the specific customers
which plaintiff contended had been unlawfully solicited by the de-
fendant. Counsel for defendant then agreed to produce the sales
data for the accounts identified by the plaintiff and stated that
there was no need for plaintiff’s hearing on the Motion to Compel
and for Sanctions scheduled for 24 May 1987. The parties entered
into a consent order which provided that “the documents requested
in plaintiff's Second Request for Production of Documents to
Southeastern Hospital Supply shall be reproduced at the office
of counsel for plaintiff no later than 8 July 1987.” This consent
order was entered into by Judge Henry W. Hight, Jr. A few days
before this deadline, defendant requested an extension of time to
produce the documents.

On 10 August 1987, plaintiff's counsel wrote defendant concern-
ing the production of the documents. Plaintiff stated that it re-
quired defendant to produce the documents by 13 August 1987
as promised or it would again seek sanctions. On 12 August 1987,
plaintiff received certain documents from defendant which defend-
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ant thought were responsive to plaintiff's request. However, plain-
tiff indicated that the documents were not responsive to its request
and, on 14 August 1987, plaintiff again moved to compel! discovery
and for sanctions.

Judge James H. Pou Bailey heard plaintiff's motion on 20 August
1987. On 21 August 1987, Judge Bailey entered an order striking
defendant’s answer and counterclaims, required defendant to pro-
duce the requested documents by 1 September 1987, and assessed
defendant plaintiff’s attorneys’ fees incurred in obtaining compliance
with its request for production. On 28 August 1987, defendant
produced all sales analysis reports for A, B, and C.

On 1 March 1988, plaintiff obtained an entry of default. On
8 March 1988, counsel for defendant filed a notice of substitution
of counsel, motions to set aside default, for protective order, and
for relief from the court’s previous orders. On 15 March 1988,
defendant filed Motions for summary judgment, and to set aside
the order for payment of attorneys’ fees.

The motions came before Judge Robert L. Farmer on 25 May
1988. Judge Farmer denied defendant’s motions to set aside default,
for relief from orders, and for summary judgment. On 19 July
1988, defendant filed motions to revise order pursuant to G.S. 1A-1,
Rule 54(b) and for protective order (not related to the plaintiff’s
second request for production of documents). Judge James H. Pou
Bailey heard the motions and allowed defendant’s motion for protec-
tive order and revised the award of attorneys' fees, but refused
to reinstate defendant’s answer.

On 9 March 1989, defendant filed a motion to reconsider its
motion for summary judgment and for partial summary judgment
on damages. The motion to reconsider was denied. On 27 March
1989, defendant then filed a motion to set aside default and a
motion to dismiss pursuant to G.S. 1A-1, Rule 12(b)6), both of
which were denied.

The case was tried before a jury on the issue of damages.
A verdict was returned for the plaintiff on 4 April 1989. On 10
April 1989 defendant filed a motion for judgment notwithstanding
the verdict or in the alternative, a motion for a new trial. The
court found an unfair trade practice and judgment was entered
against defendant for trebled damages. On 14 April 1989, the court
entered an order awarding plaintiff attorneys’ fees. On 17 April
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1989, the trial court denied defendant's motion for JNOV, or in
the alternative for a new trial and taxed expert witness fees against
defendant. Defendant gave notice of appeal and plaintiff
cross-appealed.

I. Imposition of Discovery Sanctions.

[1] It should be noted at the outset that sanctions under G.S.
1A-1, Rule 37, are within the sound discretion of the trial court.
“Broad discretion must be given to the trial judge with regard
to sanctions.” Martin v. Solon Automated Services, Inc., 84 N.C.
App. 197, 201, 352 S.E.2d 278, 281, disc. rev. denied and appeal
dismissed, 319 N.C. 674, 356 S.E.2d 789 (1987), quoting 8 Wright
& Miller, Federal Practice & Procedure: Civil § 2284 at 765 (1970).
“The choice of sanctions under Rule 37 lies within the court’s discre-
tion and will not be overturned on appeal absent a showing of
abuse of that discretion.” Routh v. Weaver, 67 N.C. App. 426,
429, 313 S.E.2d 793, 795 (1984); See also Worthington v. Bynum,
305 N.C. 478, 482, 290 S.E.2d 599, 603 (1982) (trial judge’s discretion
is “practically unlimited”).

After carefully reviewing the record, we find that the trial
court did not abuse its discretion in awarding sanctions. It is clear
that appellant was dilatory and disobeyed the order of the trial
court to produce the documents requested. Appellants admitted
in open court at the hearing that they had not complied with the
plaintiff’s request. Defendant now argues that the reason they did
not comply with the request or the court's order is because the
documents requested contained confidential information. However,
at no time prior to the imposition of sanctions did defendant formal-
ly object on the grounds of confidentiality or seek a protective
order from the court. Defendant argues that it “interpreted the
proper scope of the requests to require only sales figures for ac-
counts Plaintiff claimed were ‘diverted.’” However, the consent
order entered into by the parties expressly agreed that defendant
would comply with plaintiff’s second request for the production
of documents. Defendant may not unilaterally “interpret” the rele-
vant scope of its response and only provide that information it
considers discoverable. The parties agreed and consented to the
order entered by Judge Hight and that order expressly required
defendants to comply with plaintiff's second request. Thus, appellants
were subject to the imposition of sanctions for violation of the
court’s previous order. See Martin v. Solon Automated Services,
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Inc., supra, and Routh v. Weaver, supra (appellants subject to
sanctions for failing to comply with earlier court orders requiring
compliance with discovery requests).

We must now determine whether the sanctions imposed were
proper. Although the sanctions imposed were severe, they are among
those expressly authorized by statute. Absent specific evidence
of injustice, we cannot hold they constitute an abuse of diseretion.
Martin, supra, at 201, 352 S.E.2d 281; First Citizens Bank v. Powell,
58 N.C. App. 229, 292 S.E.2d 731 (1982), affd, 307 N.C. 467, 298
S.E.2d 386 (1983). Defendant argues that injustice resulted from
the entry of default because plaintiff was not prejudiced by its
actions because trial had not been calendared and plaintiff had
ample time to examine and analyze the information. However, Rule
37 does not require the plaintiff to show that it was prejudiced
by the defendant’s actions in order to obtain sanctions for abuse
of discovery. The proximity of the discovery abuse to the date
of trial is one factor the trial court may consider when determining
whether or not to award sanctions. See Hayes v. Browne, 76 N.C.
App. 98, 331 S.E.2d 763 (1985), disc. rev. denied, 315 N.C. 587,
341 S.E.2d 25 (1986) (sanctions appropriate when plaintiff failed
to complete discovery 10 days before trial). Plaintiff twice sought
court intervention to obtain compliance with its requests. Some
of plaintiff’s depositions were cancelled due to defendant’s failure
to produce the requested documents, resulting in delay of its trial
preparation. Furthermore, plaintiff was forced to defend numerous
motions made by defendant seeking relief from Judge Bailey's orders.
This expense and these delays clearly prejudiced the plaintiff. The
sanctions ordered were within the diseretion of the trial court.

II. Refusal to Set Aside Default.

[2] Defendant also appeals the refusal of the trial court to set
aside entry of default pursuant to G.S. 1A-1, Rule 55(d). Defendant
has the burden of establishing “good cause” to set aside the entry
of default and refusal to set aside is within the sound discretion
of the trial court. Britt v. Georgia-Pacific Corp., 46 N.C. App.
107, 108, 264 S.E.2d 395, 397 (1980); Bailey v. Gooding, 60 N.C.
App. 459, 463, 299 S.E.2d 267, 270, disc. rev. denied, 308 N.C.
675, 304 S.E.2d 753 (1983). The entry of default against defendant
was the direct result of the sanctions imposed against it under
Rule 37. Defendant argues that because it ultimately produced
the requested documents ordered by the court, it has shown good
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cause to set aside default and cites Stone v. Martin, 69 N.C. App.
650, 318 S.E.2d 108 (1984). However, in Stone, the defendants had
refused to answer discovery requests based on their reasonable
interpretation of existing case law. After sanctions were imposed,
appellate decisions subsequently restricted the scope of defendant’s
alleged privilege. Coupled with the defendant’s willingness to com-
ply with these adverse decisions, the change in law was deemed
a significantly changed circumstance to merit modification of the
earlier court order. 69 N.C. App. at 653, 318 S.E.2d at 111. Judge
Greene, in his concurrence in Martin, supra, distinguished Stone
in a manner applicable to the circumstances of this case:

The ‘changed’ circumstances in the instant case do not rise
to the level upheld by this Court in Stone. The defendants
in Stone stood willing to comply with discovery as the result
of a changed circumstance, the change in law. Defendants here
argue their alleged willingness to comply is itself the changed
circumstance. Such an interpretation invites improper manipula-
tion of the ‘changed circumstances’ standard. To strike Judge
Bailey’s sanctions simply because defendants belatedly make
effort to comply would reward their delay of discovery. This
defeats the purpose of sanctions under N.C.R. Civ. P. 37(b).
Therefore, Judge Bailey had ample discretion to rule no legally
significant circumstances had changed.

Martin v. Solon Automated Services, Inc., 84 N.C. App. at 204,
352 S.E.2d at 282 (Greene, J., concurring). We find without further
discussion that the trial court did not abuse its discretion in refus-
ing to set aside entry of default.

II1. Demnial of Defendant’s Motions to Dismiss for Failure
to State a Claim, for Summary Judgment and for Directed
Verdict.

[3] Defendant contends that the trial court erred by failing to
enter judgment as a matter of law against plaintiff. Defendant
argues that the “mere” hiring of plaintiff's employees by a com-
petitor and then placing them in their former territories, standing
alone, is not actionable. Peoples Sec. Life Ins. Co. v. Hooks, 322
N.C. 216, 367 S.E.2d 647 (1988), rek ring denied, 322 N.C. 486, 370
S.E.2d 227 (1988), is the primary case relied upon by defendant.
Our Supreme Court held in Hooks that hiring the competitor’s
former employees and assigning them to the same territory they
had worked in their prior employment was not by itself sufficient
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to state a claim for tortious interference with contract. Id. In Hooks
the plaintiff had alleged that because defendant had hired fifteen
of its employees that it was unable to service its policyholders
or collect its insurance premiums. The Court found that this allega-
tion was not enough to make out a claim for tortious interference,
specifically stating that “[t]he complaint does not allege that the
defendant solicited or serviced policyholders of [plaintiff]. Neither
does the complaint allege that the defendant directly interfered
with existing policies. Rather, it alleges that because the defendant
induced certain of the plaintiff's employees to change employers,
he generally ‘interfered with plaintiff's business.”” Hooks, supra,
at 224, 367 S.E.2d 652. The court also emphasized that “[t]he privilege
[to interfere] is conditional or qualified; that is, it is lost if exercised
for a wrong purpose. In general, a wrong purpose exists where
the act is done other than as a reasonable and bona fide attempt
to protect the interest of the defendant which is involved.” Id.
at 220, 367 S.E.2d at 650 (quoting Smith v. Ford Motor Co., 289
N.C. 71, 91, 221 S.E.2d 282, 294 (1976)).

The Supreme Court made this qualification clear in United
Laboratories, Inc. v. Kuykendall, 322 N.C. 643, 370 S.E.2d 375
(1988). In United Laboratories defendants had hired plaintiff’s
employee and placed him in the same sales territory he had previous-
ly serviced for the plaintiff. Unlike the plaintiff in Hooks, United
Laboratories alleged that the defendants had hired its salesman
away from it, that this former salesman had solicited the same
customers he had serviced for the plaintiff, and that defendant
corporation had agreed to pay all of the salesman’s legal expenses
incurred in defending an action by plaintiff. Id. The Court in United
Laboratories distinguished Hooks, finding defendant’s conduct was
exercised for a wrongful purpose.

In this case, we find the facts, as alleged in the complaint
and deemed admitted by default, more closely approximate United
Laboratories than Hooks. Plaintiff here alleges that the salesmen
hired by defendant did solicit plaintiff's customers and further in-
duced the salesmen to interfere with plaintiff’s existing accounts.
We distinguish Hooks and hold that the trial court did not err
in refusing to grant defendant’s motions to dismiss, for summary
judgment, or for directed verdict.
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IV. Denial of Motion for Partial Summary Judgment as to
Damages, Admitting Plaintiff’s Evidence of Damages and
Instructing the Jury.

[4] Defendant contends that plaintiff's proof of damages was both
legally and factually deficient. Defendant argues that plaintiff’s
proof of damages included speculative evidence of plaintiff's lost
profits for all diverted accounts, without regard to defendant’s
net profits on those accounts. Plaintiff’s case is based upon malicious
interference with contract, statutory and common law unfair com-
petition and unfair and deceptive trade practices. Unfair and de-
ceptive trade practices and unfair competition claims are neither
wholly tortious nor wholly contractual in nature and the measure
of damages is broader than common law actions. Bernard v. Central
Carolina Truck Sales, Inc., 68 N.C. App. 228, 230, 232, 314 S.E.2d
582, 584-85, disc. revw. denied, 311 N.C. 751, 321 S.E.2d 126 (1984).

Plaintiff was entitled to recover damages which were the natural
and probable result of the tortfeasor’s misconduct. Plaintiff showed
1. the sales and gross profits made by the salesmen to its customers
during their last year of employment with plaintiff; 2. the sales
plaintiff made to these same customers during the two-year period
after the salesmen were employed with defendant, which was the
period of the restrictive covenants; 3. the sales the salesmen made
to those same customers during that two-year period on behalf
of the defendant.

Defendant’s sales were made in the same geographic area and
to the same customers as plaintiff's sales would have been. This
evidence was both relevant and admissible. It was for the jury
to decide how much weight to give such evidence. Plaintiff was
entitled to show evidence of its lost profits by comparing its past
history of profits with gross sales of plaintiff's former salesmen
while working for defendant. See Mosley & Mosley Builders, Inc.
v. Landin, Ltd., 87 N.C. App. 438, 446, 361 S.E.2d 608, 613 (1987),
cert. dismissed, 322 N.C. 607, 370 S.E.2d 416 (1988).

V. Refusal to Allow Defendant to Read Case Law to the Jury.

We summarily dispose of this argument by stating that the
trial court did not abuse its discretion in refusing to allow counsel
to read case law concerning its liability. Entry of default against
the defendant removed the issue of liability from consideration.
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VI. Finding of an Unfair Trade Practice and Unfair
Competition and Denial of Motions for JNOV or New
Trial.

[5] G.S. § 75-1.1(a) provides that “Unfair methods of competition
in or affecting commerce, and unfair or deceptive acts or practices
in or affecting commerce, are declared unlawful.” Since the allega-
tions in the complaint were deemed admitted by virtue of the
defendant’s default, the only issue the court was left to consider
was whether the allegations in the complaint amounted to a viola-
tion of § 75-1.1(a). In United Laboratories, Inc. v. Kuykendall, 322
N.C. 643, 664, 370 S.E.2d 375, 389 (1988), the Court specifically
held that tortious interference with a restrictive covenant by a
competitor stated a claim for unfair and deceptive trade practices
under § 75-1.1. Because defendant’s acts did amount to tortious
interference with contract, as in Kuykendall, the court did not
err in finding an unfair or deceptive trade practice, trebling the
jury verdict, awarding costs and awarding attorney’s fees.

Defendant also argues that the trial court erred when it denied
its motion for judgment notwithstanding the verdict or in the alter-
native, for a new trial. We disagree. Defendant’s arguments on
this issue all are directed to matters concerning its liability. Again,
because of the entry of default against it, defendant was not en-
titled to defend itself based on affirmative defenses deemed waived
when Judge Bailey struck the answer. Denial of JNOV or a new
trial was proper.

PLAINTIFF APPELLANT'S CROSS-APPEAL

Plaintiff cross-appealed only as an alternative if this Court
did not affirm the trial court. Because we affirm the trial court,
we do not address the matters raised in plaintiff's cross-appeal.

Affirmed.

Judges ORR and GREENE concur.
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INDUSTRIAL INNOVATORS, INC. v. MYRICK-WHITE, INC. ano HOMER S.
WHITE

No. 8914SC727
(Filed 19 June 1990)

Injunctions § 16 (NCI3d)— injunction bond—when defendant is
entitled to damages

A defendant is entitled to damages on an injunction bond

only when there has been a final adjudication substantially

favorable to the defendant on the merits of the plaintiff’s claim.

Am Jur 2d, Injunctions §§ 315, 381, 382.

APPEAL by plaintiff from order entered 18 January 1989 by
Judge F. Gordon Battle in DURHAM County Superior Court. Heard
in the Court of Appeals 16 January 1990.

Newsom, Graham, Hedrick, Bryson & Kennon, by Charles F.
Carpenter and Richard S. Boulden, for plaintiff-appellant.

Glenn, Bentley, Mills and Fisher, P.A., by Stewart W. Fisher,
for defendant-appellees.

GREENE, Judge.

Plaintiff appeals from an award of damages for defendants
on a bond executed by plaintiff as security for an injunction against
defendants.

On 27 January 1988, the plaintiff filed its complaint alleging
the plaintiff employed defendants to develop a control system for
the “G & C Sliver Machine,” and thereafter plaintiff disclosed cer-
tain “confidential and proprietary information” to the defendants
and that defendants did communicate such confidential information
to competitors of the plaintiff. The plaintiff requested an injunction
enjoining the defendants from engaging “in any activity wherein
they represent to any other corporation, partnership, or entity,
that they are acting on behalf of [the plaintiff] or that they have
the right to market certain technology and proprietary information
on behalf of [the plaintiff].” The plaintiff also requested the court
to determine “the damages [the plaintiff] may have already suf-
fered. . . .”
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On 14 March 1988, Judge Wiley F. Bowen issued a preliminary
injunction providing in pertinent part:

1.

That Defendants, Myrick-White, Inc. and Homer S. White,
are hereby restrained and enjoined from representing to any
corporation, partnership, or other entity, that the Plaintiff is
interested in licensing, selling, or otherwise providing informa-
tion regarding certain technology for systems control and opera-
tion for fee or otherwise, or that the Defendants can obtain
that information from the Plaintiff for a fee.

2.

The Defendants are hereby restrained and enjoined from
discussing, providing, communicating, or releasing any infor-
mation concerning the control systems developed for the Plain-
tiff or revealing any trade secrets or proprietary information
concerning the operation, manufacture, and performance of said
control systems and machines.

As a condition for issuance of the preliminary injunction, the plain-
tiff was required to post a bond in the amount of $10,000.00. On
14 March 1988, the plaintiff posted a bond which was executed
by the plaintiff and two individual sureties. On 28 March 1988,
the defendants filed an answer and counterclaim denying the material
allegations of the complaint and alleging that the plaintiff had “misap-
propriated the trade secrets of Myrick-White in violation of
... N.C.G.S. § 66-152 et seq.” Defendants attached to their answer
and counterclaim a copy of an agreement dated 8 July 1986, be-
tween the plaintiff and defendant Myrick-White, Inc. The agree-
ment essentially provided that Myrick-White was to write “an
applications software package” for the system produced by the
plaintiff and that the “software is to run on the existing 16[-]bit
microcomputer being produced by Mpyrick-White and will have
specifications outlined [in this agreement).” In the agreement plain-
tiff agreed that in the event it became “unable to use the software
package to the extent of at least three systems per quarter, Myrick-
White will have rights to use the software package along with
access to design and manufacturing information and license to use
any associated technology, trade secrets, or patents belonging to
Industrial Innovators.” In the counterclaim the defendants allege
the plaintiff had failed to lease three systems per quarter, and this
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default on the part of the plaintiff entitled them to use the software.
The agreement finally provided that in the event of a controversy
or dispute between the parties relating to the performance of the
8 July 1986 agreement, the matters would be referred to arbitra-
tion. The defendants requested the complaint be dismissed and
among other things requested damages in the amount of $100,000.00
for the misappropriation of trade secrets.

On 15 March 1988, pursuant to the plaintiff's request that
the matter be referred to arbitration, Judge Wiley F. Bowen ordered
referral of the matter to arbitration and continued in effect the
injunction and bond. On 26 August 1988, the arbitrators entered
an award declaring the rights of the parties under the written
contract dated 8 July 1986. The award provided in pertinent part:

1. We declare the rights of the respective parties under
the written contract dated July 8, 1986, to be as follows:

A,

The Defendant MYRICK-WHITE, INC., is the owner of the
16-bit microcomputer developed by it prior to July 8, 1986,
and is joint owner with the Plaintiff, INDUSTRIAL INNOVATORS,
INC., of the 16-bit applications software package developed
in accordance with the contract between the parties.

By reason of the failure of INDUSTRIAL INNOVATORS, INC,,
to purchase three applications packages each quarter, MYRICK-
WHITE, INC., has a non-exclusive right to market the software
applications program, including any technology developed in
connection with the 8-bit program developed earlier by MYRICK-
WHITE, INC., for INDUSTRIAL INNOVATORS, INC., and incor-
porated in the 16-bit program, and any technology associated
therewith. The associated technology which MYRICK-WHITE,
INC., is entitled to use and market includes the patents and
technology belonging to INDUSTRIAL INNOVATORS, INC., and
incorporated in the drawbox or drafting unit developed by
INDUSTRIAL INNOVATORS, INC., for use on the Super Card III
carding machine, but does not include the patents and technology
belonging to INDUSTRIAL INNOVATORS, INC., and incorporated
in the Super Card II and earlier carding machines developed
by INDUSTRIAL INNOVATORS, INC. The right of MYRICK-WHITE,
INC., to utilize the associated technology belonging to the IN-
DUSTRIAL INNOVATORS, INC., ceases and terminates on July
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7, 1991, which is the termination date of the contract between
the parties, and MYRICK-WHITE, INC., is not entitled thereafter
to make any further use of technology belonging to INDUSTRIAL
INNOVATORS, INC.

During the term of the contract, MYRICK-WHITE, INC,, is
obligated to pay to INDUSTRIAL INNOVATORS, INC. the sum
of $500 for each software application program which its [sic]
sells or licenses for use on a carding machine, up to 50 during
any calendar year, and the sum of $250 for the 51st and each
additional software application program which it sells or licenses
for use on a carding machine during that calendar year. After
July 7, 1991, MYRICK-WHITE, INC., is under no obligation to
make such payments to INDUSTRIAL INNOVATORS, INC.

B.

INDUSTRIAL INNOVATORS, INC., is the owner of all
technology and patents developed by it in connection with
the Super Card III carding machine and the drawbox or draft-
ing unit incorporated therein, the Super Card II carding machine,
or any predecessor carding machine, and is joint owner with
MYRICK-WHITE, INC., of the 16-bit applications software package
developed in accordance with the contract between the parties.

INDUSTRIAL INNOVATORS, INC,, has a non-exclusive right
to market the software applications program in competition
with MYRICK-WHITE, INC., [sic]. During the term of the con-
tract INDUSTRIAL INNOVATORS, INC. is obligated to pay to
MYRICK-WHITE, INC., the sum of $500 for each software ap-
plication program which its [sic] sells or licenses for use on
a carding machine, up to 50 during any calendar year, and
the sum of $250 for the 51st and each additional software
application program which it sells or licenses for use on a
carding machine during that calendar year. After July 7, 1991,
INDUSTRIAL INNOVATORS, INC., is under no obligation to make
such payments to MYRICK-WHITE, INC.

INDUSTRIAL INNOVATORS, INC., has no right to utilize the
16-bit microcomputer developed by MYRICK-WHITE, INC., or
the technology developed by MYRICK-WHITE, INC., and incor-
porated therein; however, MYRICK-WHITE, INC., is obligated
under the contract between the parties to supply INDUSTRIAL
INNOVATORS, INC., with all 16-bit microcomputers required by
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INDUSTRIAL INNOVATORS, INC., for use in connection with the
software applications program during the term of the contract,
upon the same terms and conditions, including price, extended
to other customers of MYRICK-WHITE, INC. The obligation of
MYRICK-WHITE, INC., to supply INDUSTRIAL INNOVATORS, INC,,
with 16-bit microcomputers ceases and terminates after July
7, 1991.

C.

From and after the expiration of the contract between
the parties on July 7, 1991, the parties are joint owners of
the 16-bit applications software package developed in accord-
ance with the contract, and each has the right to use, sell,
market, and license others to use, the applications software
package. The rights of each party to use the technology of
the other, and the obligation of MYRICK-WHITE, INC., to sup-
ply INDUSTRIAL INNOVATORS, INC., with its requirements for
the 16-bit microcomputer cease and terminate upon expiration
of the contract.

2. MYRICK-WHITE, INC., is not entitled to recover money
damages of INDUSTRIAL INNOVATORS, INC.

On 21 September 1988, Judge Henry W. Hight, Jr. entered
following order:

THIS MATTER coming on for hearing upon plaintiff’s Mo-
tion to Dissolve Preliminary Injunction and Motion for Damages
for Wrongful Injunction;

AND the court having considered the evidence and heard
the arguments of counsel makes the following findings of fact:

1. That an Arbitrator[s] Award was issued in this case
dated August 29, 1988.

2. That such award provides findings which in the cir-
cumstances of this case are equivalent to a final judgment
on the merits.

3. That at this time the defendants’ Motion to Determine
Damages is not yet ripe for hearing; however, defendants are
entitled to a dissolution of the preliminary injunction entered
by Judge Milton Read on the 3rd day of May, 1988.
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WHEREFORE, IT IS ORDERED, ADJUDGED AND DECREED as
follows:

1. That defendants’ Motion to Dissolve Preliminary Injunc-
tion is allowed and the injunction granted by the Honorable
J. Milton Read, Jr. on the 3rd day of May, 1988 is hereby
dissolved.

2. That the hearing to determine damages to which the
defendants may be entitled, if any, is hereby continued until
the award of the arbitrators has been confirmed by the court.

On 12 December 1988, Judge Anthony Brannon entered an
order confirming the award of the arbitrators. On 20 January 1989,
Judge F. Gordon Battle, upon defendants’ motion for damages for
wrongful injunction, entered the following pertinent findings of
fact and conclusions of law and order:

Findings of Fact

11. That the award of the arbitrators in this case[,] which
is now the judgment of the court[,] provides findings which
in the circumstances of this case are the equivalent to a ruling
in favor of defendants upon the causes of action asserted in
the Plaintiff's Complaint.

12, That the Temporary Restraining Order and the two
Preliminary Injunctions issued against defendants restrained
and enjoined the defendants from discussing, providing, com-
municating, or releasing any information concerning the com-
puter control system which is the subject of this cause of
action. That defendants were thereby restrained from doing
business with respect to the computer control system.

13. That considered in light of the award of the arbitrators,
defendants had a right to do business with respect to the
control system which is the subject of this litigation.

14. That Myrick-White, Inc. sustained lost profits and loss
of income from consulting fees in an amount in excess of $10,000,
which damages would not have occurred but for the issuance
of the Temporary Restraining Order and the Injunctions.

Conclusions of Law

2. That Myrick-White, Inc. sustained lost profits and loss
of income from consulting fees in an amount in excess of
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$10,000.00, which damages would not have oeccurred but for
the issuance of the Temporary Restraining Order and the
Injunctions.

WHEREFORE, IT IS ORDERED, ADJUDGED AND DECREED as
follows:

That defendant Myrick-White, Inc. have and recover joint-
ly and severally from Industrial Innovators, Inc. and their sure-
ty, Employers Mutual Casualty Company, the sum of $10,000.00.

The issues are (I) whether plaintiff’s exceptions should be deemed
abandoned for failure to comply with North Carolina Rule of Ap-
pellate Procedure 10(c); and (II) whether the confirmation of the
award of arbitration is equivalent to a finding that the defendants
were wrongfully enjoined.

I

Every assignment of error contained in the record on appeal
must “state plainly and concisely and without argumentation the
basis upon which error is assigned.” N.C.R. App. P. 10(c); Kimmel
v. Brett, 92 N.C. App. 331, 374 S.E.2d 435 (1988). The plaintiff’s
assignments of error are as follows:

1. The Plaintiff excepts to and assigns as error, the Court’s
award of $10,000.00 to the Defendants based on the Defendants’
Motion for Damages for Wrongful Injunction, said Order being
dated January 18, 1989.

2. The Plaintiff excepts to and assigns as error, the Court’s
sustaining of the Defendants’ objection to the proposed
testimony of William V. McPherson at the hearing of Defend-
ants’ Motion for Damages for Wrongful Injunetion on January
11 and 12, 1989.

In these assignments of error the plaintiff states the actions
of the trial court with which it is displeased, but it fails to state
“the grounds upon which the errors are assigned as required by
the rules . ...” 92 N.C. App. at 335, 374 S.E.2d at 437. “Therefore,
in accordance with Rule 10(c), plaintiff's exceptions upon which
assignments of error are based are deemed abandoned.” Id.



IN THE COURT OF APPEALS 49

INDUSTRIAL INNOVATORS, INC. v. MYRICK-WHITE, INC.
[99 N.C. App. 42 (1990)]

II

Although plaintiff did not comply with Appellate Rule 10(c)
in preserving his assignments of error, this court is required to
determine, when appellant argues such in his brief, whether the
judgment is supported by findings of fact and coneclusions of law.
N.C.R. App. P. 10(a); Anderson Chevrolet/Olds, Inc. v. Higgins,
57 N.C. App. 650, 653, 292 S.E.2d 159, 161 (1982). Accordingly,
we address the plaintiff’s argument that the findings of fact are
insufficient to support the judgment because the trial judge did
not determine the defendants were wrongfully enjoined.

Where a defendant seeks to recover damages without the proof
of malice or want of probable cause, plaintiff’s damages are limited
by the amount of the bond, and liability exists only upon a deter-
mination that defendant has been “wrongfully enjoined or restrained.”
N.C.G.S. § 1A-1, Rule 65(c) (1983) (trial court must set bond to
cover damages ‘‘as may be incurred or suffered by any party who
is found to have been wrongfully enjoined or restrained”); Steven-
son v. N.C. Dept. Ins., 45 N.C. App. 53, 56, 262 S.E.2d 378, 380
(1980) (recovery limited “to the amount of the penalty of the injune-
tion bond”); Electrical Workers Union v. Country Club East, 283
N.C. 1,9, 194 S.E.2d 848, 853 (1973) (enjoined party can seek damages
on bond without proof of malice or want of probable cause).

There exist three possibilities for determining whether a de-
fendant has been wrongfully enjoined:

One possibility is that liability on the bond is determined solely
by the ultimate merits. Regardless how circumstances appeared
when the provisional order was issued, the plaintiff would
be liable if he lost in the ultimate decision on the merits,
and he would be relieved of liability if he won. The other
basic possibility is that liability is determined solely by
preliminary merits. The plaintiff under this view would be
liable if the preliminary injunction was erroneous on the basis
of evidence adduced at the time, even if a final decision on
the merits went in his favor; by the same token he would
be relieved of liability if the preliminary order was correct
as of the time it was issued, even though he ultimately lost.
A combination of these rules is also possible, for instance,
a rule that imposes liability if either preliminary error or
ultimate error is demonstrated.
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Dobbs, Should Security be Required as a Pre-Condition to Provi-
stonal Injunctive Relief?, 52 N.C.L. Rev. 1091, 1147 (1974) (emphasis
in original). North Carolina case law presents a somewhat confusing
picture of the standard for determining liability under an injunction
bond. Compare Thompson v. McNair, 65 N.C. 448, 449 (1870) (im-
possible to determine whether injunction was “wrongfully sued
out, until the action at law is disposed of”) with Blatt Co. v. Southwell,
259 N.C. 468, 471, 130 S.E.2d 859, 861 (1963) (“no right of action
accrues upon an injunction bond until the court has finally decided
that plaintiff was not entitled to the injunction, or until something
occurs equivalent to such a decision”).

Any standard for determining whether the defendant was
wrongfully enjoined should be consistent with the very purpose
of the bond which is to “require that the plaintiff assume the
risks of paying damages he causes as the ‘price’ he must pay to
have the extraordinary privilege of provisional relief.” Dobbs, at
1149. Consistent with that purpose, and we believe consistent with
present North Carolina case law, Professor Dobbs observed:

The fact that the plaintiff's position seemed sound when it
was presented on the ex parte or preliminary hearing is no
basis for relieving him of liability, since the very risk that
requires a bond is the risk of error because such hearings
are attenuated and inadequate. To say that proof of the inade-
quate hearing, against which the bond is intended to protect,
relieves of liability on the bond is merely to subvert the bond’s
purpose. Thus the few cases that seem to deal with this situa-
tion seem correct in assessing liability to the plaintiff who
loses on the ultimate merits, even when his proof warranted
preliminary relief at the time it was awarded.

Dobbs, at 1149-1150.

Accordingly, a defendant is entitled to damages on an injunc-
tion bond only when there has been a final adjudication substantial-
ly favorable to the defendant on the merits of the plaintiff’s claim.
Such an adjudication is equivalent to a determination that the
defendant has been wrongfully enjoined. A final judgment for the
defendant which does not address the merits of the claim, i.e.,
dismissal for lack of jurisdiction, gives rise to damages on the
injunction bond only if the trial court determines that defendant
was actually prohibited by the injunction “from doing what he
was legally entitled to do.” See Note, Recovery for Wrongful In-
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terlocutory Injunctions Under Rule 65(c/, 99 Harvard L.Rev. 828,
838 (19886).

This “defendant’s entitlement” standard suggests that if
a defendant wins a final judgment, but the court has not yet
ruled on the merits of the controversy, the defendant should
not be allowed to recover unless he also shows that he was
entitled to engage in the enjoined activity.

Id. A voluntary dismissal of a complaint is equivalent to a finding
that the defendant was “wrongfully enjoined.” Blatt, 259 N.C. at
472, 130 S.E.2d at 862; Warner, Inc. v. Nissan Motor Corp., 66
N.C. App. 73, 78, 311 S.E.2d 1, 4 (1984). A dismissal by stipulation
generally precludes an award of damages on an injunction bond.
See Quick, The Triggering of Liability on Injunction Bonds, 52
N.C.L. Rev. 1252, 1269 (1974).

Here, the injunction was granted at plaintiff's request on the
grounds that defendants were disclosing information to competitors
which was inconsistent with the agreement between the plaintiff
and defendants. The award of the arbitrators which was ultimately
adopted by the trial court was an adjudication on the merits of
the plaintiff’s claim, substantially favorable to the defendants and
equivalent to a finding that defendants were wrongfully enjoined.
Accordingly, the trial court did not err in determining that the
defendants were entitled to damages which “would not have oc-
curred but for the issuance of the Temporary Restraining Order
and the Injunctions.”

Affirmed.

Judges JOHNSON and PARKER concur.
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HUNTINGTON MANOR OF MURPHY, PeTiTioNeR v. NORTH CAROLINA
DEPARTMENT OF HUMAN RESOURCES, DIVISION OF FACILITY SERV-
ICES, CERTIFICATE OF NEED SECTION, RESPONDENT

No. 8910DHR904
(Filed 19 June 1990)

1. Hospitals § 2.1 (NCI3d) — denial of certificate of need —request
for contested case hearing timely
A petition for a contested case hearing after the denial
of an application for a certificate of need for a nursing home
was timely under the statutes then in effect where it was
received by the Department of Human Resources and by the
Office of Administrative Hearings within thirty days of the
agency’s decision, although it was not filed by the Office of
Administrative Hearings until two days later. N.C.G.S.
§§ 131E-188(a) and 150B-23(a).

Am Jur 2d, Hospitals and Asylums § 4; Licenses and
Permits § 5.

2. Hospitals § 2.1 (NCI3d)— certificate of need for nursing home —
denial based on lack of access by low income people —denial
improper

In acting on petitioner’s request for a certificate of need
for development of a nursing home, respondent erred in con-
cluding that low income people would not have access to the
nursing home and that petitioner’s application for the cer-
tificate did not comply with N.C.G.S. §§ 131E-183(a)(3) and
13a, since respondent’s findings consisted only of unrelated
statistical information concerning the poverty rates in a
geographical area, and Medicaid eligibility statewide and in
Cherokee County based upon statistics reported in 1984 and
obviously compiled during an earlier period; there were no
findings of fact connecting these poverty rates and Medicaid
eligibility to the conclusion about low income people; in its
application petitioner stated that the proposed services would
be available to all people without regard to income, race, sex,
etc.; petitioner, in responding to a question to define “medically
indigent,” did so and then stated its proposed method of serv-
ing such persons; and there was no minimum income criterion
for accepting patients.
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Am Jur 2d, Hospitals and Asylums § 4; Licenses and
Permits § 5.

APPEAL by petitioner from the decision entered 24 January
1989 by I. 0. Wilkerson, designee of the Secretary of the Depart-
ment of Human Resources. Heard in the Court of Appeals 7 March
1990.

On 16 October 1986, petitioner filed an application for a cer-
tificate of need for the development of a 30-bed nursing home
facility in Murphy, North Carolina with the North Carolina Depart-
ment of Human Resources, Division of Facility Services, Certificate
of Need Section (hereinafter the agency). The agency denied the
application on 26 March 1987.

Petitioner then filed a petition with the ageney for a contested
case hearing on 24 April 1987, which was subsequently filed in
the Office of Administrative Hearings on 29 April 1987. The con-
tested case hearing was held before Thomas R. West, Administrative
Law Judge on 9 February and 10 February 1988. On 3 October
1988, Judge West recommended that the agency’s decision be re-
versed and that petitioner receive its certificate of need.

On 24 January 1989, I. O. Wilkerson, Jr., Director of the Divi-
sion of Facility Services, rejected the recommended decision and
affirmed the agency’s decision to deny petitioner’s certificate of
need application.

From the final agency decision affirming the denial of its cer-
tificate of need application on 24 January 1989, petitioner appeals.

Harrell & Leake, by Larry Leake, for petitioner-appellant.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General James A. Wellons, for respondent-appellee North Carolina
Department of Human Resources, Division of Facility Services,
Certificate of Need Section.

ORR, Judge.

Petitioner brings forth five assignments of error on appeal.
For the reasons set forth below, we find that the Secretary’s designee
erred in denying petitioner’s certificate of need application.
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L

[1] The first issue we must address is whether petitioner’s appeal
should be dismissed for lack of subject matter jurisdiction. Respond-
ent argues that the appeal must be dismissed for lack of subject
matter jurisdiction because the petition for a contested case hearing
was not filed in a timely manner.

The agency initially denied petitioner’s application on 26 March
1987. Petitioner’s request for a contested case hearing was received
by the Office of Administrative Hearings on 27 April 1987, and
filed on 29 April 1987. There is no evidence in the record before
us which explains the two-day delay between the receipt and filing
of petitioner’s request. Petitioner’s request was also served by
mail on the Division of Facility Services (the Department) on 24
April 1987, and received on 27 April 1987.

The applicable statutes in effect at the time of petitioner’s
request for a contested case hearing are N.C. Gen. Stat. § 131E-188(a)
(1986) and § 150B-23(a) (1986 Special Supp.). Section 131E-188(a)
is set forth as follows:

(a) After a decision of the Department to issue, deny or withdraw
a certificate of need or exemption, any affected person shall
be entitled to a contested case hearing under Article 3 of
Chapter 150A of the General Statutes, if the Department
receives a request therefor within 30 days after its decision.

N.C. Gen. Stat. § 131E-188(a) (1986).
Section 150B-23(a) states:

Except as provided in subsection (al), all contested cases other
than those conducted under Article 3A of this Chapter shall
be commenced by the filing of a petition with the Office of
Administrative Hearings.

N.C. Gen. Stat. § 150B-23(a) (1986 Special Supp.).

We note that Chapter 150A referred to in § 131E-188(a) above
was recodified as Chapter 150B, effective 1 January 1986. We fur-
ther note that there is no time limit set for filing a contested
case hearing request under § 150B-23(a). The only time limit set
by either statute is the 30-day time limit under § 131E-188(a). This
limit states only that the request must be received by the Depart-
ment within 30 days of its decision.
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Under the above statutes, we therefore find that petitioner’s
request was received within the 30-day time limit. The agency
action denying petitioner’s request was taken on 26 March 1987.
The 30-day period in which petitioner had to submit its request
for a contested case hearing with the Department ended on Satur-
day, 25 April 1987. Because this day was a holiday, the next business
day for the Department to receive petitioner’s request was on
Monday, 27 April 1987, the day the Office of Administrative Hear-
ings and the Department (Division of Facility Services) received
petitioner’s request. See generally, N.C. Gen. Stat. § 1A-1, Rule
6(a) (1983).

Respondent argues that this Court should read the above
statutes in part materia and find that a petition for a contested
case is not timely unless it is filed in the Office of Administrative
Hearings within 30 days of the agency’s decision. Even reading
the statutes together, we are unable to find that the 30-day time
limit for receipt of the request for a contested case hearing under
§ 131E-188(a) is equally applicable as a time limit for filing a petition
with the Office of Administrative Hearings commencing a contested
case under § 150B-23(a).

We note that this issue has been settled under the current
statutory construction of §§ 131E-188(a) and 150B-23(a), which state
that a request for a contested case hearing shall be filed with
the Office of Administrative Hearings within 30 days of the agen-
c¢y’s action. Under the current statutes, a request must be filed
within 30 days, not just received.

Therefore, we hold that petitioner’s appeal should not be dis-
missed for lack of subject matter jurisdiction because petitioner’s
request for a contested case hearing was received within the
statutorily allotted 30 days under the above applicable statutes
at the time of the request.

IL.

[2] The dispositive issue now before us is whether the Secretary’s
designee, 1. O. Wilkerson (Director of the Division of Facility Serv-
ices), erred in concluding that petitioner’s certificate of need ap-
plication was nonconforming to N.C. Gen. Stat. §§ 131E-183(a)(3)
and (13)a. (hereinafter Criteria 3 and 13a). For the reasons set
forth below, we hold that the Secretary’s designee so erred. Criteria
3 and 13a are set forth as follows:
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(3) The need that the population served or to be served by
such services has for such services, and the extent to which
all residents of the area, and in particular low income persons,
racial and ethnic minorities, women, handicapped persons and
other underserved groups, and the elderly, are likely to have
access to those services.

(13) The contribution of the proposed service in meeting the
health-related needs of members of medically underserved
groups, such as low income persons, racial and ethnic minorities,
women, and handicapped persons, which have traditionally ex-
perienced difficulties in obtaining equal access to health serv-
ices, particularly those needs identified in the applicable health
systems plan, annual implementation plan, and State Health
Plan as deserving of priority. For the purpose of determining
the extent to which the proposed service will be accessible,
the Department shall consider:

a. The extent to which medically underserved populations cur-
rently use the applicant’s proposed services in comparison to
the percentage of the population in the applicant’s service
area which is medically underserved, and the extent to which
medically underserved populations are expected to use the
proposed services if approved.

N.C. Gen. Stat. §§ 131E-183(a)(3) and (13)a (1986).

The standard of review for an administrative decision is found
in N.C. Gen. Stat. § 150B-51, effective 1 January 1986, which applies
to all petitions for review filed on or before 1 September 1987.
N.C. Gen. Stat. § 150B-51 (Cum. Supp. 1985 and 1987). Although
petitioner’s contested case hearing was not held until February
1988, petitioner filed its petition in April 1987, Therefore, the follow-
ing section, § 150B-51, applies in this case:

Based on the record and the evidence presented in the court,
the court may affirm, reverse, or modify the decision or remand
the case to the agency for further proceedings.

N.C. Gen. Stat. § 150B-51 (Cum. Supp. 1985).

Our scope of review under § 150B-561 is commonly known as
the “whole record” test, which requires the reviewing court to
consider all of the evidence, including that which supports the
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findings and that which is contradictory. Thompson v. Board of
Education, 292 N.C. 406, 410, 233 S.E.2d 538, 541 (1977) (citations
omitted). The court must consider whether the administrative deci-
sion is supported by substantial evidence based upon the entire
record as submitted. Id. The court is not allowed to replace the
agency’s judgment when there are two reasonably conflicting views,
although the court could have reached a different decision had
the matter been before it de novo. Id. The credibility of the witnesses
and the resolution of conflicting testimony is a matter for the
administrative agency to resolve, not the reviewing court. Comr.
of Insurance v. Rate Bureau, 300 N.C. 381, 406, 269 S.E.2d 547,
565, reh’qg denied, 301 N.C. 107, 273 S.E.2d 300-01 (1980) (citations
omitted).

Keeping these principles of law in mind, we now turn to whether
there was substantial evidence to support the findings of fact and
conclusions of law. Substantial evidence is considered more than
a scintilla or a permissible inference, or relevant evidence which
is adequate to support a conclusion. Lackey v. Dept. of Human
Resources, 306 N.C. 231, 238, 293 S.E.2d 171, 176 (1982) (citations
omitted).

Petitioner argues in its brief that the evidence does not sup-
port the conclusions of law made by the Secretary’s designee.

In its order, the Secretary’s designee made the following con-
clusions of law:

9. Low income persons will not have adequate access to Hunt-
ington Manor.

10. Huntington Manor’s application did not comply with Review
criteria 3 and 13(a).

These conclusions of law are based upon the following findings
of fact:

25. A document entitled Estimate of Medically Indigent by
HSA and County—1984 prepared by the Division of Facility
Services, Department of Human Resources, shows that in 1984:

A. 25.4% of the people in Cherokee County had incomes below
the federal poverty guidelines. Only six counties of the twenty-
six located in HSA I (Western North Carolina) had higher
poverty rates.
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B. Cherokee has one of the highest poverty rates in HSA I.

C. When the number of people with incomes below the federal
poverty guidelines that are eligible to receive Medicaid is sub-
tracted from the number of people with incomes below the
federal poverty guidelines, a number of people that are de-
scribed as “medically indigent” by the Department of Human
Resources is determined. 79.5% of the people with incomes
below the federal poverty guidelines in Cherokee County are
“medically indigent.”

29. Although statistics were not introduced for the entire State,
the statistics introduced by the Section show that in 1984,
the average percentage of people with incomes below the pover-
ty guidelines in HSA I, II, and III was 17.2%.

33. If that position is valid, a determination can be made of
what percentage of days should be paid for by Medicaid at
Huntington Manor if those days are to equal the state average.

A. The average percentage of patient days paid by Medicaid
statewide is 75%. No evidence was introduced to show the
average percentage of people with income levels below the
poverty guidelines in North Carolina who are eligible to receive
Medicaid. Evidence was introduced to show that percentage
in HSA I and HSA I, II, and III in 1984.

B. In 1984, Cherokee County had a total estimated population
of 19,978 people. Of Cherokee County's total population, 1,039
people (5.2%) were Medicaid eligible.

C. In 1984, the geographic area comprised of Health Service
Areas I, I, and III had a total estimated population of 3,261,423
people. Of this total population for Health Service Areas I,
II, and III, 172,841 people (5.3%) were Medicaid eligible.

34. The algebra follows:

A. 52% = 5.3%
X 75%

B. 5.2% multiplied by 75% = 5.3 multiplied by x.
C. 039 = 53 (x)
D. x = .735 (74%)
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We find that the above findings of fact do not support the
conclusion of law that “Low income persons will not have adequate
access to Huntington Manor.” The above findings contain only
unrelated statistical information concerning the poverty rates in
a geographical area, medicaid eligibility statewide and in Cherokee
County based upon statistics reported in 1984 and obviously com-
piled during an earlier period. There are simply no findings of
fact connecting these poverty rates and Medicaid eligibility to the
conclusion, as a matter of law, that “Low income persons will not
have adequate access to Huntington Manor.”

Moreover, there is substantial evidence to the contrary. In
its application, petitioner stated, “The proposed services will be
available to all persons without regard to income, race, ethnic
background, sex, handicapped status, etc.” Further, in response
to a question to define “medically indigent,” petitioner responded,

This facility would define ‘medically indigent’ as those persons
who cannot afford the services of a nursing home as a private
pay patient, a Medicare patient, or a third party insured pa-
tient. It is proposed that services be offered these patients
through the participation by the facility and the patients through
the participation by the facility and the patients in the Medicaid
program.

Petitioner’s witness, Kenneth Gummels, who submitted peti-
tioner’s application, testified that although he projected that Hunt-
ington Manor would serve 33 percent private paid patients, ten
percent Veteran's Administration (VA) patients and 57 percent
Medicaid patients, there is no minimum income criteria for accept-
ing patients, and that patients are accepted as they apply for admis-
sion with no income-screening device. Mr. Gummels made it clear
throughout his testimony that the above projected rates are projec-
tions only, and that these rates could change at any time depending
on the demands and needs of the medically indigent or indigent
population in Cherokee County. Respondent’s statistical evidence
to the contrary is speculative at best.

Therefore, we find that the evidence of record and the findings
of fact do not support the conclusion of law that “Low income
persons will not have adequate access to Huntington Manor.”

For the same reasons, we find that the evidence of record
and findings of fact numbers 25 through 34 do not support the
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conclusion that “Huntington Manor's application did not comply
with Review criteria 3 and 13(a).” There are no findings of fact
to link the statistical findings above to this conclusion of law.

Moreover, the statistical evidence respondent presented on
this issue again is a projection only. Petitioner presented evidence
that the statistical percentages of occupancy rates in a 30-bed center
such as Huntington Manor are subject to change at least three
percentage points either way with only one patient change. For
example, if a private patient moved to another facility, and a Medicaid
eligible patient filled the existing vacancy, then the percentage
of Medicaid eligible patients in the facility would be increased
by three percent.

Further, none of the witnesses testified that they would expect
any nursing home facility to serve individuals who had no source
of income for long periods of time. Respondent’s argument in its
brief and in its line of questioning at the hearing imply that Criteria
3 and 13a include a requirement that a nursing home plan should
serve a certain number of individuals with no source of income
for an indefinite period of time. Mr. Gummels testified that Hunt-
ington Manor would serve such individuals until Medicaid eligibility
could be established, but would not do so indefinitely, because
it would unfairly increase private pay rates. We do not find such
policy unreasonable or out of compliance with the above criteria.

For the reasons set forth above, we hold that there is not
substantial evidence under the “whole record” test in § 150B-51
to support the findings of fact and conclusions of law in question.
Therefore, we find that the Secretary’s designee erred in denying
Huntington Manor’s application for a certificate of need on the
above findings of fact and conclusions of law.

Pursuant to § 150B-51, we reverse the above decision because
there is not substantial evidence to support the above findings
of fact and conclusions of law, and hold that based upon the evidence
of record, petitioner is entitled to receive approval of its certifi-
cate of need application. We therefore remand this case to the
agency for further action consistent with this opinion.

Reversed and remanded.

Judges ARNOLD and JOHNSON concur.
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CANDACE CLARK WITHEROW, PrainTIFF v. CHARLES WILLIAM
WITHEROW, JR.

No. 8921DC457
(Filed 19 June 1990)

1. Diverce and Alimony § 25.1 (NCI3d)— joint child custody
award — sufficiency of findings
The trial court did not err in awarding joint custody of
the minor children to the parties where the court made find-
ings regarding the parties’ financial status and what would
best serve the interests of the children, and the court had
before it plaintiff's own admission that she indeed thought
defendant to be a fit and proper person as stated in her verified
reply to defendant’s answer and counterclaim.

Am Jur 2d, Divorce and Separation § 990.

2. Divorce and Alimony § 24.1 (NCI3d) — child support —incorrect
financial affidavit as basis —award improper
A child support award based on a financial affidavit which
includes personal expenditures not yet made by a party with
no concrete plans to make such expenditures cannot possibly
reflect the relative abilities of the parties to pay support at
that time, and the award may not stand.

Am Jur 2d, Divorce and Separation §§ 1035, 1039, 1040.
Judge PHILLIPS concurring in part and dissenting in part.
APPEAL by plaintiff from judgment entered 19 January 1989

by Judge William B. Reingold in FORSYTH County District Court.
Heard in the Court of Appeals 20 December 1989.

Clyde C. Randolph, Jr. for plaintiff-appellant.

Morrow, Alexander, Tash, Long & Black, by John F. Morrow
and Ronald B. Black, for defendant-appellee.

ORR, Judge.

On 12 July 1988, plaintiff-wife filed this complaint alleging
that she and defendant were residents of Forsyth County, North
Carolina. They were married on 29 August 1970, subsequently hav-
ing four children.
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Plaintiff alleged that defendant is healthy, able-bodied and earns
a substantial income from a family owned business and that he
owns substantial assets in real estate, stock and securities. Plaintiff
contends defendant is able to provide reasonable support and
maintenance for her and their minor children. She alleged that
she, on the other hand, is a full-time homemaker, without income
from employment, and that she and the children are dependent
upon defendant for support and maintenance. Plaintiff prayed for
exclusive custody of the minor children, child support, alimony
without divorce, and reasonable attorney’s fees.

Defendant denied all material allegations in plaintiff's com-
plaint. He requested absolute or joint custody, a dismissal of plain-
tiff's action and a divorce from bed and board.

Plaintiff filed a reply in which she admitted that defendant
is a fit and proper person to have visitation with the children.
Thereafter, on 9 December 1988, plaintiff voluntarily dismissed
her claim for temporary and permanent alimony pursuant to N.C.
Gen. Stat. § 1A-1, Rule 41(a).

At trial, plaintiff and defendant submitted numerous pieces
of documentary evidence. Plaintiff submitted sworn statements from
defendant and herself. One of the pieces of evidence introduced
by defendant is a sworn statement from a Certified Public Account-
ant who had prepared the parties’ joint tax returns from 1984
through 1987.

The trial court made several findings of fact and conclusions
of law. It then awarded joint legal custody of the minor children
to both parties but gave primary physical custody to plaintiff. The
court also ordered defendant to pay plaintiff $250.00 per child per
month for the support and maintenance of the children. The court
further ordered defendant to increase that amount to $333.00 per
child per month once the oldest child was graduated from high
school or reached the age of 18. Defendant was ordered to continue
to maintain insurance on the children. Plaintiff was awarded title
to the family automobile, the former homeplace of the couple with
all the furnishings, and attorney’s fees. From that order, plaintiff
now appeals.

Plaintiff’'s appeal, which raises four issues for our review,
challenges the trial court’s award of joint custody, its factual finding
concerning defendant’s reasonable living expenses and his gross
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monthly wages. Plaintiff also challenges the trial court’s award
of monthly support for the minor children.

I

[1] We shall first address the issue of whether the trial court
erred in awarding joint custody of the minor children to the parties.
Plaintiff contends that the court erred in entering this order because
there are no findings of fact supported by credible evidence in
the record which would support a joint custody award. According
to plaintiff, there is no showing that the best interests of the
children will be served from this arrangement. Defendant argues
that plaintiff's assignment of error, which does not assert that
the trial court abused its diseretion in this award, should be over-
ruled because there is sufficient evidence to support the findings
of fact and conclusions which are the basis of the court’s decision.

Pursuant to N.C. Gen. Stat. § 50-13.2, an order for custody
can be made to the person who “will best promote the interest
and welfare of the child.” Joint custody and any other custody
award must include findings of fact which support such a determina-
tion of the child’s best interests. N.C. Gen. Stat. § 50-13.2(a) and
(b) (1987). The “welfare of the child is the paramount consideration
which must guide the Court . ..” in its decision. Blackley v. Blackley,
285 N.C. 358, 362, 204 S.E.2d 678, 681 (1974). Findings of fact regard-
ing the competing parties must be made to support the necessary
legal conclusions. Steele v. Steele, 36 N.C. App. 601, 244 S.E.2d
466 (1978). “These findings may concern physical, mental, or finan-
cial fitness or any other factors brought out by the evidence and
relevant to the issue of the welfare of the child.” Id. at 604, 244
S.E.2d at 468. However, the trial court need not make a finding
as to every fact which arises from the evidence; rather, the court
need only find those facts which are material to the resolution
of the dispute. Green v. Green, 54 N.C. App. 571, 284 S.E.2d 171
(1981). This is a discretionary matter with the court which can
only be disturbed upon “ ‘a clear showing of abuse of discretion.””
Dixon v. Dixon, 67 N.C. App. 73, 76, 312 S.E.2d 669, 672 (1984)
{citation omitted).

In the case at bar, the court found that the parties had stipulated
that plaintiff should have primary physical custody of the children,
and that the issue of joint custody was within the court’s discretion.
The court further found that defendant’s gross wages per month
were in excess of $3,000.00 and that plaintiff's monthly wages were
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approximately $262.00. The court then found that there was no
evidence before it which persuaded it that a joint custody award
should not be ordered and “that it would be within the best interest
of the welfare of the minor children . . . that an order for joint
legal custody . . . be entered . .. .”

Based upon the foregoing, we conclude that the trial court’s
decision is sufficiently supported and there was no abuse of discre-
tion. In addition to findings regarding the parties’ financial status
and what would best serve the interests of the children, the court
had before it plaintiff's own admission that she indeed thought
defendant to be a fit and proper person as stated in her verified
reply to defendant’s answer and counterclaim. We find no reason
to disturb the trial court’s ruling as to this matter.

II.

[2] The next issue is whether the trial court erred in finding
as a fact that the reasonable expenses of defendant were accurately
reflected in his financial affidavit. Plaintiff first argues that defend-
ant overestimated his expenses. She also argues that the court
erred in taking into its consideration rental payments which defend-
ant was not making at the time of the hearing but which he might
make in the future upon moving out of his parents’ residence.
Defendant contends, on the other hand, that the court was correct
in considering these payments because he has a right to be able
to afford to move from his parents’ home in the future and not
to have to provide such support as would make it impossible for
him to move into his own residence.

In accordance with N.C. Gen. Stat. § 50-13.4, both the father
and mother of a child are liable for the support of a minor child
based upon, among other factors, their relative ability to provide
support. The court is required to make findings regarding the parents’
income, estates and present reasonable expenses in order to deter-
mine the parties’ relative abilities to pay support. Bottomley v.
Bottomley, 82 N.C. App. 231, 346 S.E.2d 317 (1986). Therefore,
“[t]he amount of each parent’s contribution to the support of the
child is based upon the trial court’s evaluation of each parent’s
circumstances, including a determination of certain factors man-
dated by G.S. 50-13.4(c). . . .” Boyd v. Boyd, 81 N.C. App. 71,
77, 343 S.E.2d 581, 585 (1986). However, the trial court’s considera-
tion of these factors is “an exercise in sound judicial discretion
...."Id. at 78, 343 S.E.2d at 586. The court must evaluate the
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parents’ present earnings as well as their reasonable living ex-
penses for which an allowance must be made.

Defendant completed a financial statement form in which he
was asked to list “[his] monthly expenses .. ..” In that affidavit,
defendant states that he pays $500.00 per month as rental or mort-
gage payments. However, defendant testified that he has lived
in his parents’ home since his separation with plaintiff and that
he is not paying his parents any rent or other fees. He further
stated that he allocated the $500.00 per month rent figure as “[his]
estimate for when [he] get|s] his own apartment.”

On this basis, we find that the trial court abused its discretion
in computing defendant’s child support amount based upon the
proposed rental payment. The trial court’s award was based, in
part, on its finding that “the reasonable expenses of the defendant
are accurately reflected in said affidavit.” Consequently, an award
which takes into consideration an unsubstantiated expense rather
than a current expense is an abuse of the court’s discretion. While
this Court is mindful of the trial court’s broad discretion, we are
also aware of the fact that the relative ability of a party to pay
support is based upon that party’s net income as well as his
“disposable income (net income after deducting personal expenses)
. ..."” Plott v. Plott, 313 N.C. 63, 75, 326 S.E.2d 863, 871 (1985).
Where, as here, the trial court includes personal expenditures not
yet made by a party with no concrete plans to make such an
expenditure, the award entered cannot possibly reflect the relative
abilities of the parties to pay support at that time.

II1.

The next issue which plaintiff raised is whether the trial court
erred in finding as a fact that defendant’s gross wages from employ-
ment are $3000.00 per month, and in failing to make findings of
fact on matters for which she made requests. Plaintiff argues that
findings of faet and conclusions of law are necessary when re-
quested by a party. Defendant contends that the court’s findings
with regard to this amount are supported.

In reviewing plaintiff's argument on these points, we find that
she cited no authority in support of her contention that the court
erred in its finding regarding defendant's wages. Consequently,
that portion of her assignment of error is abandoned. See North
Carolina Rules of Appellate Procedure, Rule 10 (1984). With respect
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to the latter portion of her assignment, plaintiff states in her brief
that the refusal of the trial court to grant paragraphs 6, 7, 8 and
9 of her request for findings of fact was error. We disagree. With
the exception which we noted previously, the trial court made
findings of fact which are amply supported by the record. The
court was not obligated to make the specific findings which plaintiff
requested. It is sufficient that the court made those findings which
were necessary in order to resolve the material questions raised
in this case. This assignment of error is overruled.

IV.

Plaintiff’s last assertion is that the trial court erred in award-
ing her child support in the amount of $250.00 per month per
child because such amount is inadequate.

Without determining whether such amount is indeed inade-
quate, we will sustain plaintiff's assignment of error as to this
issue on the basis of our earlier conclusion that the court abused
its discretion in making an award based upon an amount which
was represented as an actual expense despite defendant’s admission
that the amount merely represented his estimate of what he might
spend for housing in the future. As we already noted, “[tjo comply
with G.S. 50-13.4(c), the order for child support must be premised
upon the interplay of the trial court’s conclusions of law as to
the amount of support necessary ‘to meet the reasonable needs
of the child’ and the relative ability of the parties to provide that
amount.” Plott at 72, 326 S.E.2d at 867.

Accordingly, we shall reverse that portion of the trial court’s
order relating to the computation of child support to be paid by
defendant. We shall not disturb the remaining portions of the court’s
order as we find no abuse of discretion as to those matters.

Affirmed in part, reversed in part and remanded for entry
of findings consistent with the decision reached herein.

Judge EAGLES concurs.

Judge PHILLIPS concurs in part and dissents in part.
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Judge PHILLIPS concurring in part; dissenting in part.

I concur in the majority opinion except for the part about
the trial court’s finding of fact as to defendant’s gross monthly
wages from employment being supported by evidence. While the
evidence does show that $3,000 is the amount the family business
pays defendant each month as wages the evidence, including that
which he presented, also indicates without contradiction that his
real compensation from the business is substantially more than
that. The evidence shows without dispute that: The company enables
him to be a member of a country club that has few, if any, members
who earn only $3,000 a month; it has loaned him $48,576.16 in
exchange for two interest bearing notes upon which no payment
of either principal or interest has been made, though the first
loan was in 1971 and the other in 1987. The stated purpose of
the first loan (of $15,000) was to enable defendant to buy stock
in the company; the second loan was to enable defendant to pay
his share of the loss that was incurred in buying an airplane with
three other people. When defendant’s living expenses are taken
into account, buying stock for $15,000, losing $33,576.16 in the joint
purchase of an airplane, and belonging to a country club cannot
be reconciled with the finding that his monthly compensation from
the company is only $3,000. That finding should be vacated also
and one made as to his real monthly income from the company.

STATE OF NORTH CAROLINA v. MARGARET CRAWFORD SMITH anD
STEVEN JEROME CRAWFORD

No. 89265C472
(Filed 19 June 1990)

1. Criminal Law § 57 (NCI3d)— guns found at crime scene—
admissibility of evidence

Defendants’ objection to testimony that three guns were
found on the premises at the time of defendants’ arrests was
not timely; moreover, there was no prejudicial error in admis-
sion of the evidence since it was relevant to illustrate the
circumstances surrounding one defendant’s arrest, and it was
relevant to the conspiracy charge and the charges of posses-
sion with intent to sell or deliver cocaine or marijuana, as
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firearms are frequently involved for protection in the illegal
drug trade.

Am Jur 2d, Drugs, Narcotics, and Poisons §§ 44, 46, 47.

. Narcotics § 4.3 (NCI3d)— constructive possession of drugs—

sufficiency of evidence

Evidence was sufficient to support an inference of con-
structive possession of marijuana, cocaine, and drug parapher-
nalia and an inference that defendant had the intent to sell
or deliver marijuana where it tended to show that defendant
had control of the residence where the drugs and parapher-
nalia were found; the utilities were in the name of defendant
and her husband, and she was also the lessee of the premises;
there was substantial evidence of defendant’s close physical
proximity to the narcotics; and $335 in cash was found on
defendant’s person.

Am Jur 2d, Drugs, Narcotics, and Poisons §§ 44, 46, 47.

. Narcotics § 4.3 (NCI3d) — constructive possession of drugs—

sufficiency of evidence

Evidence was sufficient to support an inference of con-
structive possession of cocaine and drug paraphernalia where
it tended to show that defendant was arrested in his mother’s
house where the drugs and paraphernalia were found; he had
resided with his mother for over a month; he kept clothes
in the chest of drawers where cocaine was found; he slept
in the bed where seventeen baggies of cocaine were found;
he admitted that the baggies in the bedroom belonged to him;
and the officer who searched the bedroom during the raid
testified that defendant was in the bedroom at the time of
the raid.

Am Jur 2d, Drugs, Narcotics, and Poisons §§ 44, 46, 47.

. Narcotics § 1.3 (NCI3d) — small amounts of cocaine found in

one room—only one possession—no misdemeanor possession

There was no merit to defendants’ contention that .22
grams of cocaine found on top of a dresser should be considered
a separate possession from 2.1 grams of cocaine in seventeen
baggies found a few feet away between the bed and a wall,
and the trial court therefore was not required to instruct on
the lesser included offense of misdemeanor possession of cocaine.
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Am Jur 2d, Drugs, Narcotics, and Poisons §§ 44, 46,
47,

APPEAL by defendants from judgments entered 8 December
1988 by Judge Robert E. Gaines in MECKLENBURG County Superior
Court. Heard in the Court of Appeals 9 January 1990.

Defendants Margaret Crawford Smith and Steven Crawford
were each indicted on 31 May 1988 for felonious possession with
intent to sell or deliver cocaine, felonious possession of cocaine,
felonious possession with intent to sell or deliver marijuana, misde-
meanor possession of marijuana, misdemeanor possession of drug
paraphernalia, and common law conspiracy. In addition, defendant
Smith was charged with felonious possession of a firearm by a
convicted felon. The trial court granted defendant Smith’s motion
to sever the firearm possession charge. At the close of the State’s
evidence, the court dismissed the conspiracy charges against both
defendants. After all the evidence, the court dismissed the mari-
juana charges against defendant Crawford.

Defendant Smith was convicted of felonious possession with
intent to sell or deliver marijuana, for which she was sentenced
to five years imprisonment and possession of drug paraphernalia,
for which a one year sentence was imposed. Both sentences are
to run concurrently. She was also convicted of felonious possession
of cocaine for which a five year sentence, to run consecutively
with the other two, was imposed.

Defendant Crawford was convicted of felonious possession of
cocaine and misdemeanor possession of drug paraphernalia. He re-
ceived two years for the cocaine conviction and one year for the
drug paraphernalia charge, the sentences to run concurrently.

Both defendants appealed in open court.

Attorney General Lacy H. Thornburg, by Associate Attorney
General Lars F. Nance, for the State.

Public Defender Isabel Scott Day, by First Assistant Public
Defender James Gronquist, for defendants-appellants.
JOHNSON, Judge.

The State’s evidence tended to show the following: On 12 April
1988 at approximately 10:00 p.m., six Charlotte Police Officers,
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pursuant to a search warrant, requested entrance to a residence
in Charlotte. After being denied admittance, the officers forced
entrance into the house. Upon entry, the officers found defendant
Smith (who is the mother of defendant Crawford) and another female
in the front left room.

A second officer found two juvenile females in the kitchen.
A third officer proceeded to the right rear bedroom and found
defendant Crawford, two other males, and a female. Defendant
Crawford testified at trial that he was not in the bedroom at the
time of the search, but that there were three males and two females
in the bedroom when it was searched.

All the occupants were searched and taken to the living room
where they were secured while the officers searched the house.
On a shelf in the living room, an officer found a vase which con-
tained four ‘“nickel” bags of marijuana, a partially smoked mari-
juana cigarette in defendant Smith’s pocketbook, several “roaches”
in ashtrays, and a pack of rolling papers and a bag of marijuana
in a photograph holder. He also found $335 on defendant Smith’s
person.

The officer searching the rear bedroom found a bottle labeled
“manitol” containing .22 grams of cocaine on top of a dresser, a
box of plastic baggies in a dresser drawer, seventeen individual
baggies containing a total of 2.1 grams of cocaine in a larger bag
wedged between a bed and the wall, a pistol on the bed under
some clothing, two more pistols inside a trunk at the foot of the
bed, a “power hitter,” and some scales.

The State’s evidence also showed that the utilities for the
residence were in the name of defendant Smith and Curtis Lee
Smith, and that defendant Smith had paid the rent on the house
since 1985.

Defendant Crawford testified that he had lived with his mother
for over a month; that he kept his clothes in the dresser drawer
where the cocaine was found; that he had slept in the bed where
the seventeen baggies were found; and that the pistols and ammuni-
tion were his. He denied having seen the cocaine on the dresser
or behind the bed, but admitted that the baggies were his. He
stated that he was unaware that marijuana was being smoked
in the house that night.

Defendant Smith offered no evidence.



IN THE COURT OF APPEALS 71

STATE v. SMITH
[99 N.C. App. 67 (1990)]

[1] By their first Assignment of Error, defendants argue that
the trial court erred in allowing testimony by a State's witness
that three guns were found on the premises at the time of defend-
ants’ arrests on the grounds that the presence of the guns was
irrelevant and unduly prejudicial. We find no error.

The State points out in its brief that defendants failed to
object to the testimony in question when it was given, and only
raised an objection three witnesses later when the guns were being
offered in evidence. In fact, prior to trial, defense counsel for one
of the defendants stated to the court that he did not object to
admitting evidence as to the firearms.

G.S. § 8C-1, Rule 103(a) provides that a party may not assign
error to a ruling to admit or exclude evidence unless a substantial
right is involved, and a timely objection or a motion to strike
appears in the record. 1 Brandis, North Carolina Evidence § 27
(3d ed. 1988). The objection or motion to strike should be made
by a party as soon as he has reason to know that evidence is
inadmissible. Id.; State v. Atkinson, 309 N.C. 186, 305 S.E.2d 700
(1983). Otherwise, the objection is waived. Id.

In the instant case, defendants’ objection was not timely made,
and, therefore, the defendants have waived this assignment of er-
ror. State v. Sloane, 76 N.C. App. 628, 334 S.E.2d 78 (1985).

Assuming, however, that this argument is properly before us,
we find no prejudicial error. The decision to admit or exclude
evidence is a matter addressed to the sound discretion of the trial
court which will not be disturbed absent an abuse of discretion
and “only upon a showing that its ruling was so arbitrary that
it could not have been the result of a reasoned decision.” State
v. Thompson, 314 N.C. 618, 626, 336 S.E.2d 78, 82 (1985).

Evidence is relevant if it has “any tendency to make the ex-
istence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be
without the evidence.” G.S. § 8C-1, Rule 401. “Relevant evidence
may be excluded if its probative value is substantially outweighed
by the danger of unfair prejudice . . . .” G.S. § 8C-1, Rule 403;
State v. Mason, 315 N.C. 724, 340 S.E.2d 430 (1986).

We think that the testimony concerning the guns was relevant
to “illustrate the circumstances surrounding [defendant Crawford’s]
arrest.” State v. Teasley, 82 N.C. App. 150, 160, 346 S.E.2d 227,
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233 (1986). We also cannot say that it is totally irrelevant to the
conspiracy charge (which was dismissed at the close of the State’s
evidence), or the charges of possession with intent to sell or deliver
cocaine or marijuana. As a practical matter, firearms are frequently
involved for protection in the illegal drug trade.

We recognize the highly inflammatory nature of raising the
issue of firearms before the jury, and that the probative value
of the testimony concerning the guns may have been outweighed
by the possibility of undue prejudice. In this case, however, if
there was error in admitting the testimony, it was harmless to
the defendants since the evidence against them was ample. We
consider the possibility that a different result would have been
reached if the testimony had been excluded to be remote. G.S.
§ 15A-1443(a). This assignment is overruled.

By their second Assignment of Error, defendants argue that
the trial court erred in denying their motions to dismiss the charges
of possession of cocaine, possession with intent to sell and deliver
marijuana (as to defendant Smith), and misdemeanor possession
of drug paraphernalia. They contend that there was insufficient
evidence for the jury to find beyond a reasonable doubt that either
defendant had constructive possession of the drugs found on the
premises, or that they had the intent to sell or deliver them. We
disagree.

In ruling on a motion to dismiss in a criminal action, the evidence
must be viewed in the light most favorable to the State, with
the State receiving the benefit of all reasonable inferences which
may be drawn from the evidence. State v. Davis, 325 N.C. 693,
386 S.E.2d 187 (1989). The State must present substantial evidence
that the offense charged has been committed, and that defendant
committed it. Id. The evidence may be direct, circumstantial, or
both. Id.

Defendants were convicted on the theory of constructive posses-
sion. Possession may be either actual or constructive, and a person
may be deemed to have constructive possession of a controlled
substance if he has “both the power and the intent to control
its disposition or use.” State v. Thorpe, 326 N.C. 451, 454, 390
S.E.2d 311, 313 (1990), quoting State v. Fuqua, 234 N.C. 168, 170,
66 S.E.2d 667, 668 (1951). When narcotics are found “on the premises
under the control of an accused, this fact, in and of itself, gives
rise to an inference of knowledge and possession which may be
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sufficient to carry the case to the jury on a charge of unlawful
possession.” State v. Davis, supra at 697, 386 S.E.2d at 190, quoting
State v. Harvey, 281 N.C. 1, 12, 187 S.E.2d 706, 714 (1972). If,
however, the person accused does not have exclusive possession
of the premises where the substances are found, the State must
present evidence of “other incriminating circumstances” to justi-
fy the inference of constructive possession. State v. Davis, supra,
citing State v. Brown, 310 N.C. 563, 569, 313 S.E.2d 585, 589
(1984).

[2] In the case of defendant Smith, the evidence showed that
she had control of the residence where the substances and parapher-
nalia were found. The utilities were in the name of defendant and
her husband. She was also the lessee of the premises. There was
also substantial evidence of her close proximity to the narcoties:
Officer Davis of the Charlotte Police Department testified that
marijuana was found in a vase just to the left of where defendant
Smith was standing; a partially smoked “roach” was in defendant
Smith’s purse; several “roaches” were in an ashtray across from
where she stood; and cigarette rolling papers were in a pieture
frame on a coffee table across from defendant Smith. Officer Davis
also testified that $335 in cash was found on defendant Smith’s
person. We also find Officer Davis's testimony that a power hitter
with a marijuana leaf on it was found in the rear bedroom to
be relevant to showing the connection in use and purpose of the
living room and rear bedroom. The officer described the power
hitter as “a device for smoking marijuana.”

Considering the circumstantial evidence as a whole, State v.
Thorpe, supra, and in the light most favorable to the State, we
hold that the evidence presented was sufficient to support an in-
ference of constructive possession of the marijuana, cocaine, and
drug paraphernalia, and that defendant Smith had the intent to
sell or deliver the marijuana.

[3] We also find the evidence of constructive possession sufficient
to withstand defendant Crawford’s motion to dismiss. Defendant
Crawford testified that he had resided with his mother for over
a month; that he kept his clothes in the chest of drawers where
cocaine was found; and that he slept in the bed where the seventeen
baggies of cocaine were found. He also admitted that the baggies
in the bedroom belonged to him. Officer Hamilton, who searched
the bedroom during the raid, testified that defendant Crawford
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was in the bedroom at the time of the raid, and that the bedroom
was ‘“really close in together.”

Our Supreme Court has held that constructive possession may
be inferred by evidence that the accused was in “close juxtaposition
to the narcotic drugs.” State v. Harvey, 281 N.C. 1, 187 S.E.2d
706 (1972). In the case of defendant Crawford, the evidence showed
that he was in close juxtaposition to the cocaine and paraphernalia,
as well as having nonexclusive control of the bedroom. His motion
to dismiss the charges against him was properly denied.

[4] Last, defendants argue that the trial court erred in failing
to instruct the jury on the lesser included offense of misdemeanor
possession of cocaine. Again, we disagree. Defendants failed to
object at trial to the lack of an instruction on misdemeanor posses-
sion of cocaine. They have therefore waived that argument pur-
suant to Rule 10(b)2) of the N.C. Rules of Appellate Procedure.
It is correct as defendants point out that the State’s attorney
requested an instruction on misdemeanor possession of cocaine and
the court refused. Neither defense attorney raised an objection
to the court’s decision.

Even if the issue were properly preserved for appeal, we would
be compelled to find it to be without merit. Defendants base their
argument on the fact that cocaine was found in two separate loca-
tions in the rear bedroom. They contend that the .22 grams of
cocaine in a plastic bottle on top of the dresser should be considered
a separate possession from the 2.1 grams of cocaine in the seven-
teen baggies found a few feet away between the bed and the
wall. The smaller amount (.22 grams), being less than a gram, would,
if considered alone, require an instruction on misdemeanor posses-
sion of cocaine.

The State argues persuasively that if separate packages of
illicit drugs located within a few feet of each other in the same
room must be considered separate possessions, drug dealers could
simply divide cocaine into packages containing less than one gram
each to avoid being prosecuted for a felony. We agree with the
State that the total amount found in the rear bedroom was un-
doubtedly over one gram, as required by G.S. § 90-95(d)2) for felony
possession. There was no dispute as to the amount involved. De-
fendant Crawford testified that he had never seen cocaine in the
house and denied possessing it. The issue was whether defendants
possessed the cocaine, rather than a dispute as to the amount.
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This Court has stated that “[iln the absence of a conflict in the
evidence, the contention that the jury might accept the evidence
in part and reject it in part is not sufficient to require an instruction
on a lesser included offense.” State v. Coats, 46 N.C. App. 615,
617, 265 S.E.2d 486, 487 (1980). Defendants’ argument is without merit,.

We hold that defendants received a fair trial free of prejudicial
error.

No error.

Judges PARKER and GREENE concur.

STATE OF NORTH CAROLINA v. JOHNNY LEE ROBBINS

No. 895S5C562
(Filed 19 June 1990)

1. Burglary and Unlawful Breakings § 6.3 (NCI3d)— first degree
burglary —intent to commit underlying felony of rape—rape
not defined —absence of plain error

In a prosecution for first degree burglary where defend-
ant’s conviction was based on the theory that at the time
of the break-in he intended to commit the underlying felony
of rape, the trial court’s error in failing to define rape was
not “plain error” where the evidence tended to show that
defendant entered the victim’'s house through a window and
awakened her while standing naked next to her bed; the victim
had previously made it clear to defendant that she had no
interest in having a romantic relationship with him; she had
previously shown her dislike for defendant by scratching his
face; at one point during the attack defendant was straddling
the victim; and the vietim made every effort to resist defend-
ant’s brutal attack.

Am Jur 2d, Burglary §§ 24, 36, 45, 52, 69.
2. Burglary and Unlawful Breakings § 5.11 (NCI3d) — first degree

burglary —intent to commit rape —sufficiency of evidence

The evidence in a first degree burglary prosecution was
sufficient to show that defendant entered the victim’s home
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with the intent to commit rape where it tended to show that
defendant stated that he intended to “make love” to the victim;
he brutally attacked the victim in the face of her prior personal
rejection of him; he was totally nude during the attack; and
he straddled the vietim during the attack.

Am Jur 2d, Burglary §§ 24, 36, 45, 52, 69.

3. Assault and Battery § 27 (NCI4th) — assault with dangerous
weapon with intent to kill inflicting serious injury —knife —
sufficieney of evidence

In a prosecution for assault with a dangerous weapon
with intent to kill inflicting serious injury, evidence of intent
to kill was sufficient to be submitted to the jury where it
tended to show that the victim was six years old at the time
of the attack; defendant deliberately attacked him with a knife
causing him to suffer extremely serious injuries; and the loca-
tion of the injuries, in the neck area, was relevant in determin-
ing intent to kill.

Am Jur 2d, Assault and Battery §§ 48, 51, 53, 91.

Judge GREENE concurring in part and dissenting in part.

APPEAL by defendant from judgment entered 22 January 1987
by Judge William C. Griffin in NEW HANOVER County Superior
Court. Heard in the Court of Appeals 16 January 1990.

Defendant was charged with first-degree burglary and two
counts of assault with a deadly weapon with intent to kill inflicting
serious injury. Upon a jury verdict of guilty of first-degree burglary,
guilty of one count of assault with a deadly weapon with intent
to kill inflicting serious injury, and one count of assault with a
deadly weapon inflicting serious injury, the trial court imposed
active sentences of life imprisonment, twenty years, and ten years,
respectively. The sentences are to run consecutively. Defendant
appeals.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General L. Darlene Graham, for the State.

Appellate Defender Malcolm Ray Hunter, Jr., for defendant-
appellant.
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JOHNSON, Judge.

The State’s evidence tended to show the following: On 16 June
1986 at approximately 3:00 a.m., prosecuting witness Cora Dixon
was awakened in her bed by the defendant’s striking her about
the face with his fist. Defendant, who was unclothed during the
attack, then pushed Ms. Dixon to the floor and cut her neck with
a knife. Ms. Dixon attempted to push defendant’s knife away from
her. Defendant sat on the floor with his legs apart, straddling
Ms. Dixon. During the struggle, Ms. Dixon’s son, six-year-old Maurice,
came into the bedroom and yelled for defendant to stop hitting
his mother. Ms. Dixon called to her son to run.

Defendant released Ms. Dixon and grabbed Maurice as the
child was running from the room. Defendant put the boy on the
bed and stabbed him in the neck. While doing this, he held Ms.
Dixon to the floor with his foot.

When Ms. Dixon managed to get up, defendant threw her
on the bed and began choking her. Ms. Dixon scratched defendant
and he let her go. Defendant went into the front room, and Ms.
Dixon tried to escape through the front door. Defendant pulled
her back, told her she could not leave, and continued trying to cut her.

Ms. Dixon managed to get away again and stood in the bedroom
doorway. She begged defendant to leave them alone. Defendant
threw down his hands, uttered an obscenity, and dropped his knife.
Ms. Dixon grabbed her son by the hand and ran next door to
the home of her neighbor, Delphine Smith. A rescue squad arrived
and took Ms. Dixon and her son to a hospital.

Ms. Dixon testified that she had known defendant for about
three years. He was a friend of an ex-boyfriend of hers. She stated
that she had never dated the defendant, and had made it clear
to him on more than one occasion that there could never be anything
between them. She also testified that on the night defendant broke
into her home, he did not say or do anything to indicate that
he was trying to rape her.

Ms. Smith testified that she had heard the struggle going
on next door and had called the police. After Ms. Dixon and Maurice
had been in her home for about five minutes, defendant knocked
on her door and said he was not going to do anything, and that
he wanted to know if “they” were all right. Ms. Smith told defend-
ant to leave. As he did so, he was confronted by police.
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Defendant said to Officer Rodenberg, who was at the scene,
“Liock me up. I have done something terrible.” After being taken
to the police department and advised of his rights, defendant gave
a statement to police admitting that he had stabbed Ms. Dixon’s
son. Also on 16 June, defendant gave another statement to Officer
Enos in which he stated that he had drunk some rum earlier in
the evening and had been dropped off near Ms. Dixon’s house.
He walked to her house, and entered through a window with the
intention of “making love” to Ms. Dixon. She was asleep, and de-
fendant started beating her. He admitted stabbing both Ms. Dixon
and Maurice, and admitted that the knife found at the scene of
the crime was his.

Defendant also stated that after the Dixons left their house,
he called the police and told them what had transpired. He also
said that the last time he had seen the prosecuting witness before
the night of 16 June was probably during the previous April. At
that time, Ms. Dixon had become upset when defendant told her
not to hit her child and had scratched defendant on the face.

The medical doctor who treated Maurice testified that the
child had two wounds to the neck and a punctured right lung.
He stated that the injuries were very severe, and that Maurice
was hospitalized for twelve days. Ms. Dixon sustained a number
of cuts and her right lung was punctured. She was hospitalized
for five days.

[11 By his first Assignment of Error, defendant contends that
he is entitled to a new trial for first-degree burglary because the
trial judge failed to properly define and explain the elements of
burglary when instructing the jury. Defendant’s first-degree burglary
conviction is based on the theory that at the time of the break-in,
he intended to commit the underlying felony of rape. The jury
charge failed to define the crime of rape. Defendant made no objec-
tion at trial to the instructions given, thus waiving the issue on
appeal. Rule 10(b)2), N.C. Rules App. Proc. Defendant, therefore,
contends that the lack of an instruction defining rape constituted
“plain error.” State v. Odom, 307 N.C. 655, 300 S.E.2d 375 (1983).
We disagree.

Our Supreme Court has addressed the similar question of
whether the failure to define the underlying felony of larceny in
a burglary case constituted prejudicial error. State v. Simpson,
299 N.C. 377, 261 S.E.2d 661 (1980). In that case, the Court held
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that the trial court’s failure to define larceny did not constitute
prejudicial error:

The failure to define larceny in burglary cases in which larceny
is specified as the felony the accused intended to commit is
not always prejudicial and does not invariably require a new
trial. The extent of the definition required depends upon the
evidence in the particular case. State v. Spratt, 265 N.C. 524,
144 S.E.2d 569 (1965). “In some cases, as where the defense
is an alibi or the evidence develops no direct issue or conten-
tion that the taking was under a bona fide claim of right
or was without any intent to steal, ‘felonious intent’ may be
simply defined as an ‘intent to rob’ or ‘intent to steal.’ On
the other hand, where the evidence raises a direct issue as
to the intent or purpose of the taking, a more comprehensive
definition is required.” State v. Mundy, 265 N.C. 528, 144 S.E.2d
572 {1965) (citations omitted). So it is also with respeet to
when, and to what extent, the word larceny must be defined
and explained in burglary cases. In the case before us, there
was no necessity for any definition or explanation of the word
“larceny” because there was no evidence suggesting the televi-
sion was borrowed, or taken for some temporary purpose, or
otherwise negating a taking with felonious intent to steal.

State v. Simpson, supra at 384, 261 S.E.2d at 665.

Defendant argues that in this case intent to commit the underly-
ing felony was in issue, and therefore, “rape” should have been
defined. The victim testified that defendant did not attempt to
rape her, and defendant stated that he intended to “make love”
to the victim. We agree that the evidence raised at least an issue
regarding defendant’s intent when he entered the victim's house,
and therefore, the trial court should have defined the crime of
rape. Even assuming that the trial court’s failure to define rape
constituted prejudicial error, we do not find that it amounted to
“plain error” so as to entitle the defendant in this case to a new trial.

Our Supreme Court has stated that the plain error rule is
to be applied cautiously, and in assessing a defect in jury instruec-
tions, the reviewing court “must examine the entire record and
determine if the instructional error had a probable impact on the
jury’s finding of guilt.” State v. Odom, supra at 661, 300 S.E.2d
at 379, citing United States v. Jackson, 569 F.2d 1003 (7th Cir.),
cert. denied, 437 U.S. 907, 57 L.Ed.2d 1137 (1978). In examining
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the entire record, we do not believe that the trial court’s failure
to define rape had a probable impact on the jury's finding defendant
guilty of burglary. Defendant entered the victim's house through
a window and awakened her while standing naked next to her
bed. Ms. Dixon had previously made it clear to the defendant that
she had no interest in having a romantic relationship with him.
On 26 June 1986, she had also shown her dislike for defendant
by scratehing his face. During the 16 June attack, defendant at
one point was straddling Ms. Dixon. She made every effort to
resist his brutal attack. Upon these facts, we do not think the
court’s failure to define rape probably had an effect on the jury's
verdict. The intent to commit rape had to exist at the time defend-
ant entered the victim’s dwelling; abandonment of the intent after
entering is not a defense. State v. Rushing, 61 N.C. App. 62, 300
S.E.2d 445 (1983). We do not think this is the rare case in which
the plain error doctrine is applicable to justify a new trial on
the issue of burglary.

[2] Second, defendant argues that the evidence was insufficient
to persuade a rational trier of fact beyond a reasonable doubt
that defendant entered the victim's home with the intent to commit
rape. We disagree.

Viewing the evidence in the light most favorable to the State,
and giving the State the benefit of all reasonable inferences to
be drawn therefrom, we find the evidence sufficient. Intent must
ordinarily be proved inferentially from circumstantial evidence. State
v. Freeman, 307 N.C. 445, 298 S.E.2d 376 (1983). Sexual intent
may be derived from a defendant’s words or from his dress or
demeanor. Id.; State v. Planter, 87 N.C. App. 585, 361 S.E.2d 768
(1987).

In the case at bar, defendant stated that he intended to “make
love” to the victim. We think these words combined with the follow-
ing circumstances are sufficient evidence of defendant’s intent to
commit rape to go to the jury. Defendant broke into the rear
bedroom window of the victim's home and remained in the home
when he knew the victim was asleep there. He also removed all
of his clothes and was standing naked next to the victim when
she awoke. Ms. Dixon also testified that at one point in the attack
she was on the floor and defendant “was sitting straight up with
his legs opened up and [she] was in between them.” Defendant
was straddling her. In sum, defendant’s brutal attack on the victim
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in the face of her prior personal rejection of him, his sexually
oriented reason given later to police for the break-in, defendant’s
total nudity during the attack, and his straddling the victim dur-
ing the attack all contribute to create circumstantial evidence of
his intent to rape sufficient to go to the jury. This argument is
overruled.

[3] Third, defendant urges that there was insufficient evidence
to go to the jury on the charge that he assaulted Maurice Dixon
with a dangerous weapon with intent to kill inflicting serious injury.
Defendant contends that the evidence of his intent to kill Maurice
was legally insufficient. Again, we disagree.

“Intent to kill” must be proved by the State, and may be
inferred from “the nature of the assault, the manner in which
it was made, the conduct of the parties, and other relevant cir-
cumstances.” State v. Thacker, 281 N.C. 447, 455, 189 S.E.2d 145,
150 (1972); State v. Musselwhite, 59 N.C. App. 477, 480, 297 S.E.2d
181, 184 (1982). The requisite intent may be inferred from the
deadly character of the weapon used and the viciousness of the
assault. State v. Thacker, supra.

The evidence in this case shows that Maurice was six years
old at the time of the attack. Defendant’s deliberate attack on
him with a knife caused the child to suffer extremely serious in-
juries, including a punctured trachea and a punctured lung. We
also agree with the State that the location of the injuries is relevant
to determining intent to kill. Defendant concentrated his attack
on Maurice’s neck area, a part of the body that is vital to both
respiration and the circulatory system. We find the evidence of
intent to kill the child was sufficient to withstand defendant’s mo-
tion to dismiss the charge of assault with a dangerous weapon
with intent to Kkill inflicting serious injury.

No error.
Judge PARKER concurs.
Judge GREENE concurs in part and dissents in part.

Judge GREENE concurring in part and dissenting in part.

I agree with the majority that the failure of the trial court
to define “rape” for the jury was error. However, contrary to



82

IN THE COURT OF APPEALS

RICKS v. TOWN OF SELMA
[99 N.C. App. 82 (1990)]

the majority, I believe the instructional error did have “a probable
impact on the jury’s finding of guilt.” See State v. Odom, 307
N.C. 655, 661, 300 S.E.2d 375, 378-79 (1983) (defining “plain error”).

Since I agree with the majority that there were no other

errors in the trial, I would vacate the first degree burglary convic-
tion and remand for a new trial on first degree burglary.

WALTER G. RICKS anp wirg, MARIE RICKS, PLAINTIFFS v. TOWN OF SELMA,

DEFENDANT

No. 8911SC948
(Filed 19 June 1990)

1. Municipal Corporations § 4.4 (NCI3d) — sewer system —charge

for services available but unused permissible

A city’s power to set rates for services furnished by a
sewer system includes the power to charge for services available
but not received. N.C.G.S. § 160A-314(a).

Am Jur 2d, Municipal Corporations, Counties, and Other
Political Subdivisions §§ 569, 573, 574.

. Municipal Corporations § 4.4 (NCI3d)— sewer system—

classification of customers discriminatory

A town ordinance which provided for a charge for water
and sewer services available but unused was discriminatory
where a customer receiving both water and sewer services
and a customer receiving only water services paid a fee apart
from usage for sewer service, but for the water and sewer
customer, the fee for sewer service unconnected to use was
one flat fee, while the customer who received only water serv-
ice paid one flat fee per unit for sewer service unconnected
to use.

Am Jur 2d, Municipal Corporations, Counties, and Other
Political Subdivisions §§ 569, 573, 574.

APPEAL by plaintiffs from judgment entered 10 April 1989

by Judge Howard E. Manning, Jr. in JOHNSTON County Superior
Court. Heard in the Court of Appeals 13 March 1990.
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This is an appeal from an order upholding the validity of an
ordinance entitled “Multiple Service Meters Ordinance and Rate
Schedule” which states the following:

When more than one housekeeping and/or business establish-
ment is serviced through the same water and/or sewer meter,
the following rates and policies will apply:

A. Water Fee Structure: If water is metered then the current
1,000 gallon rate will be applied, plus one flat fee.

B. Sewer Rate Structure: If sewer service is received, the
current 1,000 gallon rate will be applied plus one flat fee.

C. Absence of Either Water or Sewer Service: If due to
economical, or physical limitations, a customer does not receive
one of the above-mentioned services, (water/sewer) then the
following rates will apply:

1) For services not received, but available, fwater and/or
sewer/: The minimum charge will be applied on a per unit
basis. Example: 42 units: 42 times flat fee.

Selma, N.C., Code Section 13.20.020 (enacted 13 September 1983).
The case was tried on the basis of the following stipulated facts:
Plaintiffs own and operate a mobile home park in the Town of
Selma and have done so for at least twenty years. The Town
of Selma annexed plaintiffs’ property containing the mobile home
park on 1 July 1978. Prior to annexation, and from the date of
annexation until 1983, plaintiffs provided water and sewer services
to the mobile home park by private wells and septic tanks con-
structed at plaintiffs’ expense. Both water and sewer service from
the Town of Selma were available to plaintiffs’ property. On 27
April 1983, plaintiffs tapped onto the municipal water service, but
plaintiffs have never connected any of their 41 housing units to
the municipal sewer system. Plaintiffs have made payments to
defendant Town of Selma for the sewer services that were available,
but not received, under Section 13.20.020. Another ordinance, en-
titled “Sewer Connections,” provides:

Sewer System Connection required. All owners of improved
property which is located near a line of the sewer system
of the Town shall install and connect with such sewer system
all toilets, bathtubs, sinks and sanitary drains upon their prop-
erty so that the contents empty into said sewage system.
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Selma, N.C., Code Section 13.08.010 (enacted 14 September 1965).

The case was tried before the court without a jury. In its
judgment, the court concluded that Section 13.20.020 was a valid
exercise of the town’s statutory authority and that plaintiffs had
not shown discrimination in the town’s exercise of that authority.
From this judgment, plaintiffs appeal.

Charles E. Hester, Jr. for plaintiff appellants.

Spence and Spence, by Robert A. Spence, Sr. and E. Craig
Jones, Jr., for defendant appellee.

ARNOLD, Judge.

[1] Plaintiffs first assign error to the trial judge’s conclusion that
Section 13.20.020, setting rates for either water or sewer service
available but not received, was a valid exercise of the statutory
authority granted to the town under N.C. Gen. Stat. § 160A, Article
16. We disagree. The town possessed sufficient statutory authority
to set an availability charge for water or sewer service available
but not received.

As of 13 September 1983, the date this ordinance was enacted,
neither our courts nor legislature had addressed the question before
us. However, in 1989, the General Assembly passed an amendment
to N.C. Gen. Stat. § 160A-317 granting cities the authority to re-
quire payment of a periodic availability charge as an alternative
to requiring connection to a sewer collection line and to avoid
hardship. The amendment took effect 8 August 1989 and does not
therefore resolve the question before us.

Since the authority to set an availability charge was not ex-
plicit in Chapter 160A before the amendment to N.C. Gen. Stat.
§ 160A-317, we must determine whether those grants of power
given to cities in Chapter 160A should be construed to include
the supplementary power to set availability charges. Grants of
power are to be broadly construed to include any additional and
supplementary powers necessary or expedient to effectuate the
grants of power, with the condition that the exercise of the addi-
tional or supplementary powers not be contrary to law or public
policy. N.C. Gen. Stat. § 160A-4.

N.C. Gen. Stat. § 160A-314(a) grants cities the power to establish
rates “for the use of or the services furnished by any public enter-
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prise.” “Public enterprise” includes “[w]ater supply and distribution
systems” and “[slewage collection and disposal systems of all types,
including septic tank systems.” N.C. Gen. Stat. § 160A-311(2), (3).
The question before us is specifically whether making sewer service
available is “furnishing a service” within the meaning of the statute.
Plaintiffs argue that a city’s power to set rates “for the use of
or the services furnished by” a water or sewer system should
be limited to charging for actual use, not mere availability. We
disagree and find that by making sewer service available, a city
has furnished a service, thus authorizing it to set a rate for this
service. We construe the statutory language in this way because
of the powers granted to a city with regard to providing water
and sewer service, and the policies involved, it is “expedient,”
see N.C. Gen. Stat. § 160A-4, to allow a city the supplementary
power to charge for service available but not received.

First, Chapter 160A, Article 4A, entitled “Extension of Cor-
porate Limits,” sets out the policies and procedures with regard
to a city's power to annex. One policy underlying annexation is
“to provide the high quality of governmental services needed
. . . for the public health, safety and welfare.” N.C. Gen. Stat.
§§ 160A-33(3), 160A-45(3). Before a city may exercise its annexation
power it must submit a report outlining its plan to extend to
the future residents the major municipal services available to cur-
rent municipal residents. N.C. Gen. Stat. §§ 160A-35(3), 160A-47(3).
Sewer service is a major municipal service. See N.C. Gen. Stat.
§§ 160A-35(3)b, 160A-47(3)b.

Second, a city has the power to build, enlarge and operate
a sewage system, N.C. Gen. Stat. § 160A-312, as well as to make
special assessments against benefited property for building or ex-
tending a sewage system. N.C. Gen. Stat. § 160A-216(4).

Further, a city has the power to require that owners of im-
proved property within the city limits, and within a reasonable
distance of a sewer collection line, connect their premises with
the sewer line, and may set a charge for that connection. N.C.
Gen. Stat. § 160A-317.

In sum, when a city exercises its annexation power, it must
extend sewer service into the annexed area if it provides that
service within the pre-annexation city limits. The city then has
authority to extend the system into the annexed area and to finance
the cost of this construction with assessments against the benefited
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property. Once the system is complete, the city has the power
to require certain property owners to connect to the sewer line
and to charge them a connection fee.

Property owners outside the city limits often dispose of their
sewage through private septic tanks. In this case, plaintiffs had
constructed and maintained private septic tanks for their mobile
home park at their own expense. When an area is annexed and
sewage services extended, those services may not be needed or
desired by those new residents who have septic tanks. It is therefore
practical to allow residents with septic tanks an alternative to
connecting to the sewer system that does not offend any law or
public policy. An availability charge is such an alternative.

Construing the rate-setting authority in N.C. Gen. Stat.
§ 160A-314 broadly to include the power to charge for services
available but not received is not contrary to law or public policy.
See N.C. Gen. Stat. § 160A-4. First, the city’s interest in public
health is not compromised. The city can extend sewer service into
the annexed area, providing the “high quality of governmental
services needed therein for the public health, safety and welfare.”
See N.C. Gen. Stat. §§ 160A-33(3), 160A-45(3). Those residents who
do not connect to the sewer system and continue to rely on septic
tanks can be regulated to ensure that the septic tanks do not
present a public health hazard. Second, the financial soundness
of the city’s sewer system is not threatened. The city can finance
the construction of the sewer system construction by making special
assessments against the benefited property under N.C. Gen. Stat.
§ 160A-216(4). The availability charge can cover those costs of
operating the system that are not tied to actual use. Third, the
property owners’ interest in getting a return on their investment
in a septic system is respected. Therefore, we hold that a city's
power to set rates for services furnished by a sewer system in-
cludes the power to charge for services available but not received.

[2] Plaintiffs next assign error to the trial judge's conclusion that
they did not show discrimination in the town’s exercise of its authori-
ty to set an availability charge. The ordinance in question applies
to multiple unit establishments serviced through the same water
and/or sewer meter. A customer who uses hoth water and sewer
service pays 1) one flat fee for water, 2) a usage rate for water,
3) one flat fee for sewer, and 4) a usage rate for sewer. A customer
who uses only one of the two available services pays 1) one flat
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fee for the service received, 2) a usage rate for the service received,
and 3) for the service available but not received, one flat fee for
each unit in the establishment. Plaintiffs argue that the charge
for the service available but not received is discriminatory. We agree.

Section 160A-314(a), which grants cities the authority to establish
rates, also provides: “Schedules of rents, rates, fees, charges, and
penalties may vary according to classes of service . ...” A public
utility, whether publicly or privately owned, may not discriminate
in the establishment of rates. Town of Taylorsville v. Modern
Cleaners, 34 N.C. App. 146, 148, 237 S.E.2d 484, 486 (1977) (citations
omitted). The statutory authority of a city to set rates for its
services and to classify its customers is not a license to diseriminate
among customers of essentially the same character and services.
Id. at 149, 237 S.E.2d at 486. Section 160A-314(a) must be read
as a codification of the general rule stated in 12 McQuillin, Municipal
Corperations § 35.37(b), at 621 (3d ed. 1986):

A municipality has the right to classify consumers under
reasonable classifications based upon such factors as the cost
of service, the purpose for which the service or the product
is received, the quantity or the amount received, the different
character of the service furnished, the time of its use or any
other matter that presents a substantial difference as a ground
for distinction.

See Taylorsville at 149, 237 S.E.2d at 486. Rates may be fixed
in view of dissimilarities in conditions of service, but there must
"be some reasonable proportion between the variance in the condi-
tions and the variances in the charges. Id., quoting Utilities Com-
mission v. Mead Corp., 238 N.C. 451, 465, 78 S.E.2d 290, 300 (1953).
The burden of proof is on the party claiming that a rate-setting
ordinance is unreasonable or diseriminatory. 12 McQuillin § 35.37(a)
at 617.

Applying these principles to the present case, we hold that
the charge for services available but not received is diseriminatory.
Plaintiffs receive water service only, although sewer service is
also available. Customers who receive water and sewer services,
and customers like plaintiffs, who receive only water services, pay
a fee apart from usage for sewer service. For the customer receiv-
ing both water and sewer services, the fee for sewer service that
is unconnected to use is one flat fee. For the plaintiffs, whose
mobile home park contains forty-one units, the fee for sewer service



88 IN THE COURT OF APPEALS

STATE v. EVANS
99 N.C. App. 88 (1990)]

that is unconnected to use is forty-one flat fees, or one flat fee
per unit. Plaintiffs argue, and we agree, that the variance in cir-
cumstances between a customer receiving both services and a
customer receiving only water does not justify the variance in
the charge unconnected to use for sewer service.

Defendant Town of Selma presented no justification for the
difference in charges. Section 13.08.010 requires owners of improved
property near a sewer line to connect with the sewage system.
An availability charge, according to the language of Section 13.20.020,
is designed as an alternative to mandatory connection “[i)f due
to economical, or physical limitations, a customer does not receive
one of the above-mentioned services, (water/sewer) . ..." Although
the ordinance purports to recognize a customer’s economic or physical
limitations, the amount of the availability charge virtually coerces
a property owner to abandon their private waste disposal arrange-
ment and connect to the municipal sewer system. Once a municipali-
ty has exercised its authority to set an availability charge as an
alternative to requiring connection, it must set a reasonable availabili-
ty charge, not one that is in effect a weapon to coerce connection.

The order is affirmed to the extent that it concluded that
defendant Selma had the statutory authority to set an availability
charge, but is reversed to the extent that it concluded that Section
13.20.020 was not discriminatory.

Affirmed in part, reversed in part.

Judges LEWIS and DUNCAN concur.

STATE OF NORTH CAROLINA v. GERALD THOMAS EVANS

No. 8926SC812
(Filed 19 June 1990)

1. Burglary and Unlawful Breakings § 5.1 (NCI3d)—
fingerprints — sufficiency of evidence

In a prosecution of defendant for breaking and entering

and larceny, fingerprint evidence was sufficient to be submit-

ted to the jury where it tended to show that the only finger-
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prints located on the exterior of the apartment broken into
were defendant’s; prior to the breaking and entering the win-
dow on which the prints were found had been covered with
a window screen; defendant’s thumbprint was found on a piece
of glass from the broken pane through which the perpetrator
reached to unlock the window; and this evidence was substan-
tial evidence that the fingerprints were impressed contem-
poraneously with the break-in.

Am Jur 2d, Burglary § 45.

. Burglary and Unlawful Breakings § 5.6 (NCI3d)— felonious
breaking —entry thwarted —sufficiency of evidence

In a prosecution of defendant for felonious breaking, the
evidence was sufficient to prove that defendant had the intent
to commit a felony where the evidence tended to show that,
at the time a tenant left for work, neither the window nor
the door pane was broken; defendant was found trying to
unscrew a broken window; his hand was bleeding; he stated
that he was trying to repair the window to his apartment
because he had been unable to get maintenance personnel
to do it, when in fact it was not his apartment and maintenance
had not been called to make the repair; blood was found on
the curtains inside the apartment; the tenant testified that
she did not know defendant, had not given him permission
to enter her apartment, and had not requested any window
repairs; and in the absence of any proof or evidence of lawful
intent, the jury could reasonably infer an intent to commit
larceny from the unlawful entry.

Am Jur 2d, Burglary § 45.

. Criminal Law § 307 (NCI4th) — two break-ins in one apartment
complex — consolidation proper

The trial court did not err in consolidating for trial charges
of felonious breaking of an apartment, felonious breaking and
entering of another apartment in the same complex, and larceny,
since the similarity in modus operandi, time, place, and motive
was sufficient to justify joinder based on a series of acts or
transactions connected together or constituting parts of a single
plan or scheme. N.C.G.S. § 15A-926(a).

Am Jur 2d, Burglary § 42.
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4. Larceny § 7.1 (NCI3d)— guilt of earlier larceny—evidence
of intent
The evidence of defendant’s guilt of an earlier larceny
at an apartment was properly considered by the jury in deter-
mining whether defendant had the intent to commit larceny
when he broke into a second apartment. N.C.G.S. § 8C-1, Rule
404(b).

Am Jur 2d, Evidence § 324.

APPEAL by defendant from Judgments of Judge W. Terry
Sherrill entered 5 April 1989 in MECKLENBURG County Superior
Court. Heard in the Court of Appeals 13 February 1990.

Attorney General Lacy H. Thornburg, by Special Deputy At-
torney General T. Buie Costen, for the State.

Public Defender Isabel Scott Day, by Assistant Public Defender
Grady Jessup, for defendant appellant.

COZORT, Judge.

Defendant was tried by jury and found guilty of felonious
breaking, felonious breaking and entering, and larceny. On appeal
he challenges the sufficiency of the evidence to support the verdicts
against him, the trial court’s consolidation of the charges for trial,
and other alleged errors. We find no error.

The evidence at trial tended to show the following: On 9 August
1988, Talitha Stoner and James Hayes resided at Apartment N-4
at the Middle Plantation Apartments. When Stoner returned from
work on that day, she found that the apartment had been broken
into and several items stolen, including a jewelry box, a television
set, and a videocassette recorder. It appeared that entry was ob-
tained through a window next to the back door, which led into
the kitchen from a patio. The outer screen had been removed from
the window, and the upper middle pane of the lower window sash
had been cut or broken out. A Charlotte Police Crime Laboratory
employee lifted several latent fingerprints, including three from
the exterior wooden surface of the lower window sash and one
from a piece of glass found on an ironing board located nearby.
Those prints were later identified as belonging to defendant. Hayes
testified that he recognized defendant as a resident of apartment
N-2, “two doors down” from the Stoner-Hayes apartment.



IN THE COURT OF APPEALS 91

STATE v. EVANS
[99 N.C. App. 88 (1990)]

On 16 August 1988, at 10:45 or 11:00 a.m., James Brody, a
maintenance employee at the Middle Plantation Apartments, ob-
served defendant on the patio and at a window located next to
the back door of Apartment M-3, where Mary Lou Martis resided.
When Brody asked what he was doing, defendant stated that he
was trying to fix the window because he had been unable to get
a maintenance man to do it and that he had cut his hand. Brody
responded that he was the maintenance man and that he had not
heard anything about a broken window. Brody then went to the
office, where he told Lynn Lawrence, acting office manager, what
he had observed. Lawrence called the police and then followed
Brody to the apartment. When Brody and Lawrence arrived at
Apartment M-3, defendant was still there, trying to unscrew the
storm window. He stated again that he was trying to repair the
window and that he lived in the apartment. Brody testified that
the glass on the inside window had been broken and that defend-
ant’s hand was bleeding. Lawrence also observed that the bottom
right panel to the back door had been broken out. Entry was
apparently foiled because the back door was locked with a key-
operated dead bolt and the window was locked with a screw-type
lock system.

Upon being further questioned by Brody and Lawrence, de-
fendant said he was leaving and walked off. He was later seen
getting into a car which “fled through the parking lot and the
trunk flew up on the car.” Defendant was thereafter apprehended
by the police and arrested.

The State's motion to consolidate the charges was granted.
The trial court in turn denied defendant’s motion to sever. At
the close of the State’s evidence, defendant renewed his motion
to sever, which was denied. Defendant offered no testimony. The
jury found defendant guilty as charged. Defendant was sentenced
to a prison term of 24 years. Defendant appealed.

[1] Defendant first contends that the trial court erred in denying
his motion to dismiss the charge of breaking and entering and
larceny on the ground of insufficiency of the evidence. He argues
that the State failed to produce substantial evidence of circumstances
tending to show that defendant’s fingerprints could have been im-
pressed only at the time the crime was committed. We do not agree.

To withstand a motion for directed verdict in a case involving
only fingerprint evidence as circumstantial evidence of defendant’s
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guilt, the State must come forward with substantial evidence that
the fingerprint or prints could only have been impressed at the
time the crime was committed. State v. Scott, 296 N.C. 519, 523,
251 S.E.2d 414, 417 (1979). What constitutes substantial evidence
is a question of law for the court; what the evidence proves or
fails to prove is a question for the jury to decide. Id. In the case
below, the State introduced evidence that crime investigators located
seven prints on a window through which the perpetrator had ob-
tained unlawful entry into a private residence. Three prints were
lifted on the exterior window sash, one was taken from the interior
bottom sash, another from the interior window on the pane next
to the pane that was broken out, and two prints were lifted from
the piece of glass on the ironing board. The fingerprints located
on the exterior sash belonged to defendant. Of the two on the
interior surface of the window, one was of no value and one was
identified as not defendant’s. One of the prints on the piece of
glass was of no value; the other was defendant’s. Thus, the only
fingerprints located on the exterior were defendant’s, and, prior
to the breaking and entering, that window had been covered with
a window screen. That evidence, coupled with the fact that defend-
ant’s thumbprint was found on a piece of glass from the broken
pane through which the perpetrator reached to unlock the window,
was substantial evidence that the fingerprints were impressed con-
temporaneously with the break-in. Defendant’s motion for directed
verdict was properly denied.

[2] Defendant next challenges the sufficiency of the evidence to
prove felonious breaking. He contends that the evidence was insuffi-
cient to prove that he had the intent to commit a felony at Apart-
ment M-2. We do not agree. The State was required to prove
that defendant broke into the apartment “with the intent to commit
a felony therein, to wit: larceny” in violation of N.C. Gen. Stat.
§ 14-54(a) (1989). The evidence tended to show that, when the tenant
left for work, neither the window nor the door pane was broken,
that defendant was found trying to unscrew a broken window,
that his hand was bleeding, and that he stated that he was trying
to repair the window to his apartment because he had been unable
to get maintenance personnel to do it, when in fact it was not
his apartment and maintenance had not been called to make the
repair. Blood was found on the curtains inside the apartment. The
tenant testified that she did not know defendant, had not given
him permission to enter her apartment, and had not requested
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any window repairs. Therefore, there was substantial evidence that
defendant committed the breaking. Whether he had the requisite
intent to commit a larceny therein was a question for the jury
to decide and could be inferred from defendant’s conduct and the
surrounding circumstances. State v. Cochran, 36 N.C. App. 143,
242 S.E.2d 896 (1978). In the absence of any proof or evidence
of lawful intent, the jury could reasonably infer an intent to commit
larceny from the unlawful entry. Id. And, for reasons stated later
in this opinion, the jury could also infer defendant’s intent from
the fact of his guilt of the larceny at Apartment N-4. This assign-
ment of error is overruled.

[31 Four of defendant’s assignments of error challenge the trial
court’s rulings consolidating the two charges for trial and denying
defendant’s motions to sever. Defendant argues that consolidation
was error because there was no transactional connection between
the offenses, as required by statute, and because consolidation im-
permissibly allowed the jury to consider entirely circumstantial
evidence of defendant’s guilt of one offense to prove his guilt of
the other. We find no error in the court’s rulings.

Consolidation of ecriminal offenses for trial is controlled by
N.C. Gen. Stat. § 15A-926, which provides that offenses may be
joined only when *“the offenses, whether felonies or misdemeanors
or both, are based on the same act or transaction or on a series
of acts or transactions connected together or constituting parts
of a single scheme or plan.” N.C. Gen. Stat. § 15A-926(a) (1989).
It is not enough that the acts are of the same class of crime or
offense if the requisite transactional connection is lacking. State
v. Greene, 294 N.C. 418, 421, 241 S.E.2d 662, 664 (1978). In ruling
on a motion to consolidate, the trial court must find a transactional
connection between the offenses and, further, must determine that
the defendant can receive a fair hearing on more than one charge
at the same trial and that consolidation will not hinder or deprive
the accused of his ability to present his defense. Id.; State v. Silva,
304 N.C. 122, 126, 282 S.E.2d 449, 452 (1981). In determining preju-
dice to the defendant, the question is whether the offenses are
so separate in time and place and so distinct in circumstances
as to render a consolidation unjust. State v. Greene, 294 N.C. at
423, 241 S.E.2d at 665. While a motion to consolidate charges is
addressed to the sound discretion of the trial court, the determina-
tion of whether the offenses are transactionally related is a question
of law fully reviewable on appeal. State v. Corbett, 309 N.C. 382,
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387, 307 S.E.2d 139, 143-44 (1983) (quoting State v. Silva, 304 N.C.
at 126, 282 S.E.2d at 452).

We find that the similarity in modus operandi, time, place,
and motive was sufficient to justify joinder based on a series of
acts or transactions connected together or constituting parts of
a single plan or scheme. N.C. Gen. Stat. § 15A-926(a) (1989); State
v. Bracey, 303 N.C. 112, 277 S.E.2d 390 (1981). As in Bracey, the
trial court's finding of a transactional connection was based on
a commonality of facts, not solely on commonality of crimes. Nor
do we find that the offenses were so separate in time and place
and so distinet in circumstances as to render consolidation unjust
and prejudicial to defendant, or that the nature of the evidence
was such that severance was necessary to promote a fair determina-
tion of defendant’'s guilt of each offense. See N.C. Gen. Stat.
§ 15A-927(b) (1989). There was, accordingly, no abuse of discretion
in the trial court’s rulings. These assignments of error are overruled.

[4] By his next three assignments of error, defendant contends
that the trial court erred in allowing the jury to consider the
fact of larceny at Apartment N-4, if the jury found defendant guilty
of that offense, in determining whether defendant had felonious
intent at Apartment M-2. In closing argument, the State argued
that a finding of guilt of the earlier offense could be used to prove
intent in the second offense. Defendant’s objection was overruled.
The trial court later instructed the jury in part as follows:

The State had also alluded to the fact that with respect to
intent, with respect to this incident, if you believe the evidence
presented by the State with respect to the earlier offense,
that is if you are convinced that Mr. Evans committed that
earlier offense, the felonious breaking and entering of the Stoner
and Hayes apartment, then you may consider that evidence
to determine whether or not Mr. Evans had the intent to
commit a felony, to commit the crime of larceny, once he was
inside, that is had he obtained entry, into Ms. Martis’ apart-
ment. Mr. Maloney is correct in saying that you can consider
that but only for that purpose.

In other words, you cannot consider because if you find
he was guilty of that earlier offense, you cannot consider that
the mere fact that he was guilty of the earlier offense means
he is guilty of the second offense. You can consider whether
or not you believe that earlier offense occurred and whether
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he is guilty of it in determining whether he had the intent
that would be required—that you will be required to find in
order to find him guilty of the second offense.

Defendant timely objected to the court’s instruction.

We hold that evidence of defendant’s guilt of the earlier larceny
was properly considered by the jury in determining whether de-
fendant had the intent to commit larceny when he broke into the
second apartment. N.C. Gen. Stat. § 8C-1, Rule 404(b) {1989); State
v. McClain, 240 N.C. 171, 81 S.E.2d 364 (1954). Furthermore, we
find no error in the trial court’s comment that “Mr. Maloney is
correct.” The court was merely commenting on the law and did
not express an opinion about the State’s case.

We have considered defendant’s remaining assignments of er-
ror and find them to be without merit.

We conclude that defendant received a fair trial, free of preju-
dicial error.

No error.

Judges WELLS and LEWIS coneur.

UNITED CAROLINA BANK v. THOMAS S. TUCKER anp JANET H. TUCKER

No. 89135C446
(Filed 19 June 1990)

1. Mortgages and Deeds of Trust § 32 (NCI3d)— foreclosure
proceeding under power of sale—value of property at time
of sale —defense available to debtor

An order entered by the clerk of court in a foreclosure
proceeding under a power of sale is not an “order or decree
of court” which would make the value of the property unavailable
to the debtors as a defense under N.C.G.S. § 45-21.36 in an
action by the foreclosing creditor to obtain a deficiency
judgment.

Am Jur 2d, Mortgages §§ 699, 922.
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2. Mortgages and Deeds of Trust § 32 (NCI3d)— deficiency
action — application where creditor bids on property subject
to prior liens

The statute permitting the debtors to raise the value
of the property as a defense to a creditor’s action for a deficien-
¢y judgment, N.C.G.S. § 45-21.36, applied where the creditor
purchased property at a foreclosure sale which was subject
to prior liens or deeds of trust.

Am Jur 2d, Mortgages §§ 699, 922.

APPEAL by defendants from judgments entered 23 January
1989 and 13 February 1989 by Judge Henry V. Barnette, Jr. in
BRUNSWICK County Superior Court. Heard in the Court of Appeals
18 October 1989.

Baxley and Trest, by Roy D. Trest, for plaintiff-appellee.

Stanley & Stanley, by Davey L. Stanley, for defendant-appellant
Thomas S. Tucker.

Murchison, Taylor, Kendrick, Gibson & Davenport, by Nancy
M. Guyton, for defendant-appellant Janet H. Tucker.

PARKER, Judge.

This action was instituted by plaintiff United Carolina Bank
for a deficiency judgment against the defendants Thomas S. Tucker
and Janet H. Tucker following a foreclosure sale.

Defendants were indebted to plaintiff in the original principal
amount of $78,169.69. This debt was evidenced by a promissory
note and secured by a second deed of trust upon real estate owned
by defendants. Pursuant to the power of sale contained in the
deed of trust, the trustee foreclosed on the property after defend-
ants defaulted on the debt. At the foreclosure sale held on 18
May 1988, plaintiff was the highest bidder with a bid of $50,000.00.
Plaintiff took title to the property by deed dated 1 June 1988
and recorded in the Brunswick County Registry in Book 733 at
page 500. Plaintiff then claimed a deficieney of $33,812.84 in this
action.

In their answer, the defendants pursuant to G.S. 45-21.36 raised
the value of the property as a defense. Prior to trial, plaintiff
moved for summary judgment against defendant Thomas Tucker
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on 12 September 1988, and against defendant Janet Tucker on
24 January 1989. Both defendants responded to the motions with
an affidavit from a real estate appraiser that the fair market value
of the property was $153,000.00, which was greater than the amount
of the debt at the time of foreclosure. The trial judge granted
summary judgment in favor of plaintiff, and defendants appeal.

[11 On appeal defendants’ sole assignment of error is that the
trial judge erred in granting summary judgment in favor of plain-
tiff. Summary judgment should be granted only if there is no gen-
uine issue as to any material fact, and the moving party is entitled
to a judgment as a matter of law. G.S. 1A-1, Rule 56(c); Vassey
v. Burch, 301 N.C. 68, 72, 269 S.E.2d 137, 140 (1980). Defendants
contend that, pursuant to G.S. 45-21.36, they are entitled to raise
the value of the property at the time and place of sale as a defense
to this deficiency action and that a genuine issue of material fact
exists as to the fair value of the property. Plaintiff argues that
the clerk’s order authorizing the trustee to proceed with the sale
was an “order or decree of court,” making G.S. 45-21.36 unavailable
to defendants as a defense. We agree with defendants and reverse.

There are two methods of foreclosure in North Carolina:
foreclosure by judicial action and foreclosure by power of sale.
Phil Mechanic Construction Co. v. Haywood, 72 N.C. App. 318,
321, 325 S.E.2d 1, 3 (1985). Each method of foreclosure is governed
by different statutory procedures. General Statute 1-339.1 et seq.
govern judicial sales, and G.S. 45-21.1 et seq. govern foreclosures
pursuant to power of sale.

“Foreclosure by action requires formal judicial proceedings
initiated by summons and complaint in the county where the prop-
erty is located and culminating in a judicial sale of the foreclosed
property if the mortgagee prevails.” Id. General Statute 1-339.1
specifically excludes from the definition of judicial sale “[a] sale
made pursuant to a power of sale [clontained in a mortgage, deed
of trust, or conditional sale contract.” G.S. 1-339.1(a)(1)a. Because
judicial foreclosure is a civil action, there is a right to jury trial.
See In re Foreclosure of Sutton Investments, 46 N.C. App. 654,
663, 266 S.E.2d 686, 691, disc. rev. denied and appeal dismissed,
301 N.C. 90, 273 S.E.2d 311 (1980). In judicial foreclosure, the sale
must be confirmed by the court pursuant to G.S. 1-339.28; and
“Iblefore confirmation, the prospective purchaser has no vested
interest in the property. His bid is but an offer subject to the
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approval of the court.” In re Green, 27 N.C. App. 555, 557, 219
S.E.2d 552, 553 (1975), disc. rev. denied and appeal dismissed, 289
N.C. 140, 220 S.E.2d 798 (1976) (citing Page v. Miller, 252 N.C.
23, 25, 113 S.E.2d 52, 55 (1960)).

A foreclosure by power of sale is a special proceeding com-
menced without formal summons and complaint and with no right
to a jury trial. In re Foreclosure of Sutton Investments, 46 N.C.
App. at 663, 266 S.E.2d at 691. General Statute 45-21.16 requires
a hearing before the clerk of court to determine specified issues
prior to authorizing the trustee to proceed with the sale. In re
Foreclosure of Deed of Trust, 55 N.C. App. 68, 71, 284 S.E.2d
553, 555 (1981), disc. rev. denied, 305 N.C. 300, 291 S.E.2d 149
(1982). At the hearing the clerk is required to determine four facts:
(i) a valid debt; (i) a default; (iii) the trustee’s right to foreclose
under the deed of trust; and (iv) sufficient notice to the debtor.
G.S. 45-21.16(d). Unless there is an upset bid as provided in G.S.
45-21.27, “there is no legal requirement that the clerk either confirm
the sale or direct the execution of a trustee’s deed as a prerequisite
to legal consummation of such sale by the trustee.” Products Corp.
v. Sanders, 264 N.C. 234, 244, 141 S.E.2d 329, 336 (1965). Sales
conducted pursuant to Article 2A of Chapter 45 are not pursuant
to judicial action; the article “does not affect any right to foreclosure
by action in court, and is not applicable to any such action.” G.S.
45-21.2.

In the instant case, it was undisputed that the mortgage instru-
ment contained an express power of sale. The record shows that
a hearing was conducted by the Clerk of Superior Court, Brunswick
County, on 26 April 1988. In that hearing, the clerk found the
four requisite facts outlined above and entered the following order:
“NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
that Douglas W. Baxley, Substitute Trustee, can proceed with
foreclosure under the aforesaid deed of trust recorded in Book
680, page 968, Brunswick County Registry, as provided in General
Statute Section 45-21.16(d).”

As this Court has previously stated:

G.8. 45-21.36 allows a debtor to claim a setoff against a deficien-
cy judgment to the extent that the bid at the foreclosure
is substantially less than the true value of the realty, where
(1) the creditor forecloses pursuant to a power of sale clause,



IN THE COURT OF APPEALS 99

UNITED CAROLINA BANK v. TUCKER
[99 N.C. App. 95 (1990)]

{2) there is a deficiency, and (3) the creditor who forecloses
is the party seeking a deficiency judgment.

Hyde v. Taylor, 70 N.C. App. 523, 526, 320 S.E.2d 904, 906-07
(1984). General Statute 45-21.36 also provides that “this section
shall not apply to foreclosure sales made pursuant to an order
or decree of court . "

The availability of G.S. 45-21.36 as a defense to a debtor in
an action for deficiency judgment after foreclosure is of longstand-
ing duration under our law. In the case of Loan Corporation v.
Trust Co., 210 N.C. 29, 185 S.E. 482 (1936}, aff'd, 300 U.S. 124,
57 S.Ct. 338, 81 L.Ed. 552 (1937), the denial of a deficiency judgment
to plaintiff was upheld because the defendants successfully pled
the fair value of the property as a defense. In that case the Court
reasoned as follows:

The statute recognizes the validity of powers of sale contained
in mortgages or deeds of trust, but regulates the exercise
of such powers by the application of well settled principles
of equity. It does not impair the obligation of contracts, but
provides for judicial supervision of sales made and conducted
by creditors whose debts are secured by mortgages or deeds
of trust, and thereby provides protection for debtors whose
property has been sold and purchased by their creditors for
a sum which was not a fair value of the property at the time
of the sale.

Id. at 34-35, 185 S.E. at 485 (citation omitted). The court further
stated that the statute did not “apply to a sale made under an
order, judgment, or decree in an action to foreclose a mortgage
or deed of trust, or similar instrument.” Id. at 32, 185 S.E. at 484.

An order entered by the clerk of court in a foreclosure pro-
ceeding under a power of sale is not the type of “order or decree
of court” specifically excluded under G.S. 45-21.36. The statutory
requirement of a hearing by the clerk was intended “to meet
minimum due process requirements, not to engraft upon the pro-
cedure for foreclosure under a power of sale all of the requirements
of a formal civil action. To [do] so would . . . render the private
remedy as expensive and time-consuming as foreclosure by action.”
In re Foreclosure of Sutton Investments, 46 N.C. App. at 663,
266 S.E.2d at 691 (1980). Taken to its logical conclusion plaintiff's
argument would deprive every debtor of the benefit of asserting
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the value of the property as a defense in a suit for deficiency
judgment, since all foreclosures by power of sale must by statute
have an order entered by the clerk authorizing the sale.

Plaintiff cites the case of Turner v. Blackburn, 389 F. Supp.
1250 (W.D.N.C. 1975), as support for its argument that the clerk’s
role in a foreclosure by power of sale is tantamount to an order
or decree of court. Plaintiff, however, quotes Turner out of context.
In that case, the court stated, “The clerk’s role [under Chapter
45] is not merely ministerial.” Id. at 1257. In Turner, the application
of North Carolina’s statutory provisions regulating foreclosures by
power of sale was held to be violative of due process. Id. at 1254.
At the time Turner was decided, the statutes did not require per-
sonal notice to the debtor of the foreclosure. The defendant in
Turner argued that there was not enough state action involved
under a power of sale foreclosure to warrant notice. The court
responded that the clerk’s role was more than ministerial. Id. at 1257.

Plaintiff also cites In re Foreclosure of Otter Pond Investment
Group, 79 N.C. App. 664, 339 S.E.2d 854 (1986), as supporting its
contention that G.S. 45-21.36 is not applicable to this case. Otter
Pond, however, is clearly distinguishable on its facts from this
case. In Otter Pond, the debtor-mortgagor was the highest bidder
at the foreclosure sale. The debtor deposited a sum of money with
the Clerk of Superior Court to support its bid but later defaulted
on the bid. The property was resold to one of the ereditor note
holders at less than the sum bid by the debtor. Therefore, the
clerk ordered disbursement of debtor’s deposit in accordance with
G.S. 45-21.30(d). The debtor attempted to retain its deposit by con-
tending that the property sold for less than fair market value
and invoked G.S. 45-21.36 to support its argument. Id. at 665, 339
S.E.2d at 854-55. In ruling against the debtor, this Court held that
G.S. 45-21.36 was not available as a defense because the proceeding
was a foreclosure sale, not an action for a deficiency judgment.
Id. at 665, 339 S.E.2d at 855.

[2]1 Plaintiff further argues that G.S. 45-21.36 should not apply
where the creditor is bidding on property which is subject to prior
liens or deeds of trust. Plaintiff reasons that in some cases the
prior liens or deeds of trust might exceed the fair market value
of the property. Plaintiff cites Northwestern Bank v. Weston, 73
N.C. App. 162, 325 S.E.2d 694, cert. denied, 314 N.C. 117, 332
S.E.2d 483 (1985), to support its argument.



IN THE COURT OF APPEALS 101

UNITED CAROLINA BANK v. TUCKER
[99 N.C. App. 95 (1990)]

On its facts Northwestern is distinguishable from the present
case. In Northwestern the holder of a second deed of trust was
the purchaser at a sale to foreclose on the first deed of trust.
After payment of the costs of sale and the sum due under the
first deed of trust, the amount remaining, including the proceeds
of resale by plaintiff, was insufficient to cover the indebtedness
secured by the second deed of trust. Plaintiff, holder of the second
deed of trust, sued defendant for the deficiency. Id. at 163, 325
S.E.2d at 695. Defendant attempted to raise G.S. 45-21.36 as a
defense. The court found the statute to be inapplicable, stating
that “the statute is designed to protect mortgagors from mort-
gagees who purchase at sales they have conducted or initiated
pursuant to the power of sale in their mortgage contract with
the mortgagors.” Id. at 164, 325 S.E.2d at 696. Since the holder
of the second deed of trust in that case did not conduct or initiate
the foreclosure sale, it had no duty to defendant to bid the highest
value for the property. Id. at 165, 325 S.E.2d at 696.

In the instant case, the foreclosure was conducted pursuant
to G.S. 45-21.16. Defendants invoked G.S. 45-21.36 by way of defense
and submitted the affidavit of Michael D. Powell, III, Real Estate
Appraiser and licensed real estate salesman in North Carolina.
Mr. Powell stated that the fair market value of the property as
of 9 September 1988 was $153,000.00. Even giving plaintiff credit
for the $5,000.00 spent on renovations and repairs, and the $71,033.41
loan payoff owing on the first deed of trust, there is still a genuine
issue of material fact as to whether the value of the property
is sufficient to cover the amount of the deficiency plaintiff claims
defendants owe. For the foregoing reasons, summary judgment
was not appropriate and the order of the trial judge is reversed.

Reversed.

Judges GREENE and LEWIS concur.



102 IN THE COURT OF APPEALS

VANCAMP v. BURGNER
[99 N.C. App. 102 (1990)]

BETSY VANCAMP, PLaINTIFF v. WANDA CARTER BURGNER, SAMUEL
RICHARD BURGNER, DEFENDANTS

No. 89153C523
(Filed 19 June 1990)

Automobiles and Other Vehicles § 89.1 (NCI3d)— striking
pedestrian—last clear chance— sufficiency of evidence

The trial court erred in failing to submit the issue of
last clear chance to the jury where the evidence tended to
show that defendant driver had about two seconds reaction
time from the point when plaintiff pedestrian was still six
feet off the road; this was described as “ample reaction time”
by an accident reconstruction expert; defendant driver stated
that she did not see plaintiff until a “split second” before
impact when plaintiff had already been in the road for 3.5
seconds and crossed 14 feet of it; and there was adequate
evidence for a jury to conclude that, if defendant driver had
kept a proper lookout, she reasonably could have acted effec-
tively to avoid hitting plaintiff.

Am Jur 2d, Automobiles and Highway Traffic §§ 475, 479.
Judge LEWIS dissenting.

APPEAL by plaintiff from judgment entered 22 February 1989
by Judge B. Craig Ellis in ORANGE County Superior Court. Heard
in the Court of Appeals 8 November 1989.

On 16 December 1986 at approximately 6:40 a.m., plaintiff as
a pedestrian proceeded to cross a street in Hillsborough, North
Carolina at a point where there were no traffic control signals
or a marked pedestrian crosswalk. Although it was still fairly dark,
the sky was beginning to lighten and the area was illuminated
by two street lights and a yard light. Plaintiff was wearing a
light colored coat. The weather was clear and the street was straight
with visibility unobstructed. Defendant was traveling slightly uphill
as she approached plaintiff. When plaintiff was at least three-quarters
of the way across the road and in the defendant’s lane of travel,
defendant’s automobile struck plaintiff and inflicted serious bodily
injury. Defendant-driver testified that she had her headlights on,
that she was traveling 20 to 25 miles per hour, and that she never
saw plaintiff until “a split second” before impact. She also stated
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that she could not avoid hitting plaintiff because she did not have
time to stop, but could only swerve to the left.

The plaintiff filed a complaint against Wanda Carter Burgner,
the driver of the automobile, and her husband, Samuel Richard
Burgner, co-owner of the automobile, alleging negligence. Defend-
ants answered, denying negligence and alleging contributory
negligence on the part of the plaintiff. Plaintiff filed a reply alleging
last clear chance. The case was tried before a jury on the issue
of liability and the trial court granted defendants’ motion for directed
verdict at the close of plaintiff's evidence. Plaintiff appeals.

Blackwell & Lapping, by Jeff Blackwell, for plaintiff-appellant.
Babb and Barr, by Billy R. Barr, for defendants-appellees.

JOHNSON, Judge.

The sole issue raised by this appeal is whether the trial court
erred in deciding that the doctrine of last clear chance was inap-
plicable as a matter of law to the facts of the case. We find that
the evidence required submitting the issue of last clear chance
to the jury and the trial court erred in directing a verdict for
defendants.

The plaintiff must prove the following four elements to be
entitled to a jury instruction on last clear chance:

(1) the pedestrian, by his own negligence, placed himself in
a position of helpless peril, (2} the defendant was aware of,
or by the exercise of reasonable care should have discovered,
plaintiff’s perilous position and his incapacity to escape, (3)
the defendant had the time and means to avoid injury to the
plaintiff by the exercise of reasonable care after he discovered
or should have discovered the situation, and (4) the defendant
negligently failed to use the time and means available to avoid
injuring the pedestrian.

Schaefer v. Wickstead, 88 N.C. App. 468, 470-71, 363 S.E.2d 653,
655 (1988), quoting, Watson v. White, 309 N.C. 498, 308 S.E.2d
268 (1983).

There is no dispute that plaintiff, who has loss of right field
of vision in both eyes, did place herself in a position of helpless
peril. Id. The erux of the issue before us is whether defendant-
driver, by the exercise of reasonable care, should have discovered
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plaintiff’s perilous position and her incapacity to escape in time
to avoid injury.

The plaintiff's evidence included expert testimony from an
accident reconstruction expert to the effect that the stopping distance
for defendant’s automobile on that street at the estimated speeds
would be from approximately 29 to 42 feet, which, at the estimated
speeds, would take less than one second. Headlights on low beam
illuminate for approximately 300 feet and, for a roadway 18 feet
wide, an object 6 feet off the highway would be illuminated from
150 feet away. The expert testified that the average reaction time
for a driver is between 1 and 1.5 seconds. The expert also stated
that the average walking speed of a pedestrian is 4 feet per second,
and that that was also the speed he measured for plaintiff. Plaintiff
was hit by defendant-driver when she had walked 14 feet into
the road. Therefore, she was actually in the roadway for about
3.5 seconds before she was hit and was walking from 6 feet off
the roadway 5 seconds before impact. The expert testified that,
assuming the car was in a skid for the last second, and that the
average driver has a reaction time of 1.5 seconds (or 2 seconds
because of darkness), that defendant-driver had 2 seconds reaction
time from the point when plaintiff was 6 feet off the road. He
described this as “ample reaction time.”

Two questions arise at this juncture. At what point in crossing
the street was plaintiff in a position of “helpless peril,” and what
duty does a driver have to look outside of his own lane of travel?
We disagree with defendants’ argument that plaintiff was in no
peril until she walked into defendant-driver’s lane of travel. A
pedestrian who is walking across the street, and is about to walk
into the path of an oncoming car, and who does not see the car,
is obviously in peril before she steps directly in front of the car.
It is also plain to us that the driver of an automobile has a duty
to look ahead outside his or her immediate lane of travel. In Exum
v. Boyles, 272 N.C. 567, 158 S.E.2d 845 (1968), Justice Lake stated
the following:

For the present it is sufficient to note that a motorist
upon the highway does owe a duty to all other persons using
the highway, including its shoulders, to maintain a lookout
in the direction in which the motorist is traveling.

Id. at 576, 158 S.E.2d at 852-53 (citations omitted).
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Assessing the expert testimony with these principles in mind,
and viewing all the evidence in the light most favorable to plaintiff,
we think the evidence was sufficient to create a jury question
regarding the application of the doctrine of last clear chance to
this case. Even if defendant-driver were held not to have a duty
to observe plaintiff until she entered the road, there would still
be a jury question as to the application of the doctrine. We recognize,
as defendant points out, that there is a distinction between last
“clear” chance and last “possible” chance. Sink v. Sumrell, 41 N.C.
App. 242, 249, 254 S.E.2d 665, 670 (1979). As this Court said in
Sink v. Sumrell, it must be such a chance as would enable a
reasonably prudent man in a like situation to act effectively.” Id.
at 249, 254 S.E.2d at 670. Every case must turn on its particular
facts. Exum v. Boyles, supra. In this case, we believe there is
adequate evidence for a jury to conclude that if defendant-driver
had kept a proper lookout she reasonably could have acted effec-
tively to avoid hitting plaintiff. The trial court’s finding that
defendant-driver did all she could after seeing plaintiff begs the
question of when defendant-driver reasonably should have discovered
plaintiff and ignores the evidence that she could have seen plaintiff
a few seconds sooner. It is noteworthy that defendant-driver stated
that she did not see plaintiff until “a split second” before impact
when plaintiff had been in the road for 3.5 seconds and crossed
14 feet of it.

We hold that plaintiff presented sufficient evidence to establish
a prima facie case of last clear chance, and that the trial court
erred in taking that issue from the jury and directing a verdict
for defendants.

New trial.
Judge COZORT concurs.
Judge LEWIS dissents.

Judge LEWIS dissenting.

I respectfully dissent. I find the trial court did not err in
granting defendants’ motion for directed verdict and refusing to
apply the doctrine of last clear chance at the conclusion of plaintiff’s
evidence. Plaintiff’s evidence was insufficient to invoke the doctrine
of last clear chance.
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Both the majority and the appellee rely upon the testimony
of an accident reconstruction expert to support their contention
that defendant reasonably could have avoided hitting plaintiff. Using
that same testimony, I conclude that, even though plaintiff may
have had a last “possible” chance to avoid injury, she did not
have the last “clear” chance. The distinction is significant, as the
majority points out. Citing Sink v. Sumrell, 41 N.C. App. 242,
249, 254 S.E.2d 665, 670 (1979), the majority concedes: “We recognize,
as defendant points out, that there is a distinction between last
‘clear’ chance and last ‘possible’ chance.” However, the majority,
stating that “[e]very case must turn on its particular facts,” inter-
prets those alleged “facts” presented by the accident reconstruction
expert in a manner which requires “a reasonably prudent man
in a like situation” to exercise a higher standard of care than
that required by North Carolina law. Id.

The expert testified that “the average walking speed of
pedestrians and . . . also the walking speed that I measured for
[plaintiff]” was four feet per second. The accident occurred when
plaintiff was fourteen feet into the roadway. Therefore, according
to the expert’s projections, it would have taken the plaintiff 3.5
seconds to reach the point of impact. According to the plaintiff's
expert, the average reaction time for drivers at night is two seconds.
The expert also stated that the time needed to stop defendant’s
vehicle after applying the brakes “would have been about one sec-
ond.” Under ideal conditions using the expert’s projections, if the
defendant had attempted to stop the car immediately, as soon as
plaintiff entered the roadway, it would have taken defendant a
total of three seconds to see plaintiff and then to stop her car
before impact. This leaves only one-half of one second difference
between the time that plaintiff reached the point of impact and
the time required for defendant to be able to stop her car. These
calculations are estimates made by a person who was not present
at the time of the accident and who has relied on the “average”
gait of pedestrians and of plaintiff, and has relied on “an average
coefficient of friction” to determine the emergency stopping distance.
The slightest variation in any of these “averages” could easily
produce a different calculation with an additional one-half of one
second. This is, I believe, an improbable last possible chance and
certainly not a last clear chance to avoid the accident.

The majority and the plaintiff quote that portion of the expert’s
testimony in which the expert states that it takes “5 seconds for
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the pedestrian to go from 6 feet off the pavement to the point
of impact.” Figuring a reaction time of two seconds and that the
car was “in a skid for the last second,” the expert stated “[t]hat
still leaves an additional two seconds or ample reaction time for
the driver to have seen the pedestrian. . . .”

The court in Artis v. Wolf examined a situation in which “no
evidence indicates that [the defendant] should have expected [the
plaintiff] to walk on into danger.” 31 N.C. App. 227, 229, 228 S.E.2d
781, 782, disc. rev. denied, 291 N.C. 448, 230 S.E.2d 765 (1976).
The same court held that the defendant “may have had the last
‘possible’ chance but he did not have the necessary last clear chance
to avoid the accident.” Id.

According to the majority: “The crux of the issue before us
is whether defendant-driver, by the exercise of reasonable care,
should have discovered plaintiff's perilous position and her incapaci-
ty to escape in time to avoid injury.” The court in Sink, supra,
defined the last clear chance doctrine, placing proper emphasis
on the ability of the defendant to be able to avoid the accident:

In order for the last clear chance doctrine to apply, there
must be evidence that a reasonable person under the conditions
existing had the time and means to avoid injury to the im-
periled person. .

41 N.C. App. at 249, 254 S.E.2d at 670. (Emphasis added.)

The decision of the trial court to grant defendants’ motion
for directed verdict was correct based upon the insufficiency of
plaintiff’s own evidence of last clear chance.

STATE OF NORTH CAROLINA v. BOBBY LEE WOODRUFF
No. 8918SC1019
(Filed 19 June 1990)

1. Bigamy § 2.1 (NCI3d)— minister authorized to perform
marriages — sufficiency of evidence of bigamy
Evidence was sufficient to support a charge of bigamy
where it tended to show that defendant and a woman other
than his wife took part in a marriage ceremony conducted by
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the assistant pastor of defendant’s church; the assistant pastor
led the singing and preached to the regular congregation when
defendant was away; although the assistant pastor was not
“an ordained minister” or a “magistrate,” he was “authorized
by his church” to perform marriages; and the minister of the
church, defendant, requested and authorized the assistant pastor
to perform the marriage ceremony in question. N.C.G.S. § 51-1.

Am Jur 2d, Bigamy §§ 11, 55, 56.

2. Criminal Law § 401 (NCI4th)— private counsel assisting
prosecutor —no abuse of discretion
Defendant failed to show abuse of discretion by the trial
judge in allowing a private attorney to participate in the prose-
cution of the case, since defendant never expressed an actual
intent to call the lawyer, who prepared a verified complaint
for divorce for defendant’s wife, as a witness; any testimony
defendant might have elicited from the attorney could have
been presented in other ways; and defendant was never
prevented from calling the attorney as a witness or from pre-
senting any relevant or material testimony.

Am Jur 2d, Prosecuting Attorneys § 13.
Judge EAGLES dissenting.

APPEAL by defendant from Sitton (Claude), Judge. Judgment
entered 13 April 1989 in Superior Court, HENDERSON County. Heard
in the Court of Appeals 29 May 1990.

Defendant was charged in a proper bill of indictment with
bigamy in violation of G.S. 14-183.

The evidence presented by the State tends to show the follow-
ing: Defendant and Willie Mae Woodruff were duly married on
15 August 1956 in Thomaston, Georgia. The couple moved to Hender-
son County in 1960, and defendant became the pastor of the Faith
Revival Center in Hendersonville, N.C., the position defendant held
at the time of his trial.

In 1981, defendant began preaching polygamy at his church.
On one occasion, defendant discussed his intention to marry another
woman with his wife stating, “he got this revelation that a man
could have all the wives that he wanted. . . .”

On 5 June 1986 at about 4:00 in the afternoon, defendant
telephoned Willie Mae Woodruff, his wife, and told her that he
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and Anita Partin (who was currently married to Arlow Partin)
were going to be married at his church that evening at 7:00 p.m.
Shortly before 7:00 p.m., defendant and Willie Mae Woodruff left
their house to drive to the church. They stopped at Bojangle’s
and met Anita Partin who followed the Woodruffs to the church
in her own car.

When they arrived at the church, the Assistant Pastor, Roland
McMahan, was there. With respect to Roland McMahan, Willie
Mae Woodruff testified, “[hje was [the] Assistant Pastor. He preached
whenever my husband was out of town. He carried on the chores
that my husband would ordinarily carry on.” McMahan led the
group into the sanctuary where he performed a ceremony and
pronounced defendant and Anita Partin to be husband and wife.
With respect to the marriage ceremony, Willie Mae Woodruff
testified as follows: “[They] went on into the sanctuary, then he
(Roland McMahan) got in front of the pulpit and he started the
ceremony and they went through the ceremony and . . . at the
end, he said, ‘According to the Revelation, God is revealed in this
time of polygamy’ and then he pronounced Bobby Lee Woodruff
and Anita Partin husband and wife.” Willie Mae Woodruff also
testified that Roland McMahan asked defendant if he took Anita
Partin to be his wife and Anita Partin if she took defendant to
be her husband, and both replied that they did, and Roland McMahan
pronounced them “man and wife.” With respect to whether she
had consented to this marriage, Willie Mae Woodruff testified,
“I told him (defendant) I didn't understand it, but the way he
preaches a woman is under total submission to a man; a woman
doesn’t have a say so, but the man does. Because I was a Minister’s
wife, I felt it my duty to do what he said to do.”

Following the ceremony, defendant and Anita Partin left the
church in her car to go to Carolina Landing on their honeymoon.
Willie Mae Woodruff and her granddaughter joined them the follow-
ing day. All four of them returned to Hendersonville two days
later; and then defendant, Willie Mae Woodruff, and Anita Partin
left together to go on a two week “honeymoon” to Gatlinburg
and Nashville, Tennessee.

Following this “honeymoon,” the trio returned to Henderson-
ville, and Anita Partin moved into the house owned and shared
by defendant and Willie Mae Woodruff. Anita Partin continued
to live there for eighteen months during which time defendant
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would sleep with her one night and Willie Mae Woodruff the follow-
ing night. Willie Mae Woodruff's grandson and granddaughter were
also living at the house at this time.

On 26 December 1987, defendant and Willie Mae Woodruff
separated, and he and Anita Partin moved out of the house and
into an apartment. Then on 11 April 1988, Willie Mae Woodruff
had defendant indicted for bigamy because “[H]e kept coming to
[her] house tormenting [her] and bossing [her] around and everything
and [she] just couldn't take it anymore. . .."” She filed for divorce
ten days later on 21 April 1988.

The jury found defendant guilty of bigamy. From a judgment
imposing a prison sentence of three years to be suspended for
five years except for an active sentence of forty days, defendant
appealed.

Attorney General Lacy H. Thornburg, by Special Deputy At-
torney General Elisha H. Bunting, Jr., for the State.

Blanchard & Edney, by J. Michael Edney, for defendant,
appellant.

HEDRICK, Chief Judge.

[1] Defendant contends the trial court erred in denying his motion
to dismiss. He argues the evidence was not sufficient to support
the charge of bigamy. His only contention on appeal is that the
evidence does not disclose that defendant and Anita Partin were
married by “an ordained minister of any religious denomination,
[a] minister authorized by his church, or . . . a magistrate” as
provided in G.S. 51-1. The evidence, however, discloses that the
marriage ceremony between defendant and Anita Partin was con-
ducted by Roland McMahan, who was the Assistant Pastor of de-
fendant’s church and who led the singing and preached to the
regular congregation when defendant was away. Although McMahan
was not “an ordained minister” or a “magistrate,” he was “author-
ized by his church” to perform marriages. Indeed, the evidence
is clear that the minister of the church, defendant, requested and
authorized McMahan to perform the marriage between defendant
and Anita Partin. We hold that the evidence is sufficient in all
respects to take the case to the jury and to support the verdict.

[2] Defendant also contends the trial court erred “in allowing
attorney Edwin Groce to appear as counsel with the State thereby



IN THE COURT OF APPEALS 111

STATE v. WOODRUFF
[99 N.C. App. 107 (1990)]

denying defendant the right to call Groce as a witness.” Defendant
argues that the ruling by the trial court denied him his constitu-
tional right to call Edwin Groce as a witness. We disagree.

Defendant correctly concedes that “it is a matter within the
discretion of the trial judge to determine whether a private at-
torney may assist the District Attorney in the prosecution of a
case.” State v. Best, 280 N.C. 413, 186 S.E.2d 1 (1972). We note
further that the trial judge’s discretion in allowing or disallowing
private prosecution will be interfered with only upon a showing
of abuse of that discretion. State v. Boykin, 298 N.C. 687, 259
S.E.2d 883 (1979).

In the present case, defendant has failed to show abuse of
discretion by the trial judge in allowing a private attorney to par-
ticipate in the prosecution of his case. At trial, defendant objected
to the State’s motion to have Mr. Groce appear as Associate Counsel
for the State on the grounds that he might need to call Groce
as a witness for the defense in order to respond to questions he
intended to ask Willie Mae Woodruff on cross-examination concern-
ing a verified complaint for divorce signed by the witness and
prepared by Groce. Defendant never expressed an actual intent
to call Groce as a witness, and as the trial judge pointed out,
defendant could have presented that testimony in other ways. De-
fendant, however, conducted a thorough cross-examination of Willie
Mae Woodruff and chose to ask only one question pertaining to
her filing for divorce. Defendant was never prevented from calling
Groce as a witness or from presenting any relevant or material
testimony. Therefore, we find no error in the trial judge's ruling
allowing attorney Edwin Groce to assist in the prosecution of this
case.

Based on exceptions 2, 3, 4, and 5 noted in the record, defend-
ant contends the court erred in allowing “Winnie Mae” (Willie
Mae) Woodruff to testify that: (1) McMahan, defendant and Anita
Partin “stood and talked for a few minutes and then they went
in before the altar and had the marriage ceremony,” (2) “when
they went on into the sanctuary, then he (McMahan) got in front
of the pulpit and he started the ceremony and they went through
the ceremony and I don’t remember everything that was said
in the ceremony, but I do know at the end, he said, ‘According
to the Revelation, God is revealed in this time of polygamy’ and
then he pronounced Bobby Liee Woodruff and Anita Partin husband
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and wife,” and (3) that McMahan asked Bobby Woodruff if he took
Anita Partin to be his wife. At trial, defendant argued that the
testimony was “hearsay,” and he advances the same contention
on appeal.

Rule 801(c) of the North Carolina Rules of Evidence defines
hearsay as “a statement, other than one made by the declarant
while testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted.” Clearly, these statements were
not offered to “prove the truth of the matter asserted.” This conten-
tion borders on the frivolous.

Next, based on twenty-eight exceptions noted in the record,
defendant contends the trial court erred in admitting testimony
of “Winnie Mae"” (Willie Mae) Woodruff, Bobby Lee Woodruff, and
Anita Partin because it was irrelevant and immaterial. In his brief,
he contends the testimony excepted to, relating to the operation
of the church and the doctrine of the church, was irrelevant and
immaterial and prejudiced defendant because the purpose of this
evidence was to “attempt to link this defendant to the television
evangelist Jim Baker [sic] and his PTL Club.” Obviously, the
testimony challenged by these exceptions was not irrelevant or
immaterial because it tended to show that McMahan was “author-
ized by his church” to perform marriages.

Finally, assighment of error No. 25 is set out in the record
as follows: “The defendant was tried and convicted upon a defective
indictment.” This assignment of error is not supported by an excep-
tion noted in the record. Thus, no question is presented for review.
The bill of indictment is in all respects proper.

Defendant received a fair trial free from prejudicial error.
No error.

Judge JOHNSON concurs.

Judge EAGLES dissents.

Judge EAGLES dissenting.
I respectfully dissent.

In my judgment the record is devoid of evidence that Roland
McMahan had the requisite authority from his church to perform
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marriages. Testimony from McMahan and the defendant unequivocal-
ly stated that McMahan was not ordained and had no authority
to perform weddings. The testimony of the wife Willie Mae Woodruff
focused on the purported ceremony itself and the defendant’s an-
nounced belief in Biblical authority for polygamy and did not deal
with whether McMahan was authorized by his church to perform
marriage ceremonies. The fact that defendant may have believed
that polygamy was scripturally permissible, that he intended to
marry a second person while still married, and that a purported
ceremony was conducted, does not supply the missing element of
proof in this eriminal prosecution. There is no evidence that McMahan
was “authorized by his church” as required by G.S. 561-1. According-
ly, I dissent and would vote to vacate the conviction.

STATE OF NORTH CAROLINA v. BERRY SCOTT

No. 8913SC687
(Filed 19 June 1990)

1. Appeal and Error § 447 (NCI4th) — constitutional issue raised
for first time on appeal—issue not considered
Defendant in a rape case could not raise for the first
time on appeal the constitutional issue of double jeopardy as
grounds for excluding evidence of a prior rape for which he
had been acquitted.

Am Jur 2d, Appeal and Error §§ 517, 581, 601, 602, 623;
Evidence § 332; Rape §§ 70-73.

2. Criminal Law § 884 (NCI4th)— failure to object to jury
instructions — waiver of appeal rights
Defendant was barred from assigning error to the trial
court’s instruction to the jury that evidence of a prior rape
for which defendant had been acquitted could be considered
to the extent that it was relevant to defendant’s intent,
knowledge, plan, scheme, system, or design, since defendant
failed to object to the proposed jury instruction during the
charge conference or during the trial. Appellate Rule 10(b)(2).

Am Jur 2d, Appeal and Error §§ 517, 581, 601, 602, 623;
Evidence § 332; Rape §§ 70-73.
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3. Criminal Law § 884 (NCI4th)— failure to object to jury
instructions — waiver of appeal rights
By failing to object to the jury charge, defendant waived
his right to appeal any possible error regarding the trial court’s
instructions to the jury that defendant’s alleged conduct con-
stituted three distinct and separate offenses of rape.

Am Jur 2d, Appeal and Error §§ 57, 581, 601, 602, 623;
Evidence § 332; Rape §§ 70-73.

APPEAL by defendant from judgment entered 25 January 1989
by Judge Dartus B. Herring, Jr. in COLUMBUS County Superior
Court. Heard in the Court of Appeals 6 February 1990.

After a trial by jury, defendant was convicted of one count
of crimes against nature, one count of second-degree kidnapping,
and three counts of second-degree rape. Upon conviction, defendant
was sentenced to ten years for crimes against nature, thirty years
for kidnapping and forty years for the three counts of rape. The
sentences for kidnapping and rape were to run consecutively with
the crimes against nature sentence. Defendant appeals.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General Doris J. Holton, for the State.

Appellate Defender Malcolm Ray Hunter, Jr., by Assistant
Appellate Defender Mark D. Montgomery, for defendant-appellant.

JOHNSON, Judge.

The State’s evidence tended to show, inter alia, that at approx-
imately 11:30 p.m. on the evening of 26 June 1988, the vietim,
an adult female, drove to Flowline in Whiteville where her friend,
Keith Gore, worked. After chatting for approximately 45 minutes,
she agreed to go to a nearby Time Saver Convenience Store to
get some food. When she arrived at the Time Saver she saw the
defendant, whom she had not seen in two years, parked in a car
with other people. Defendant came over to the victim’s car and
talked with her briefly and asked her if she could give him a
ride home. After explaining that she had to take some food back
to her friend at Flowline, the victim agreed to give the defendant
a ride home.

Defendant, the victim and Mr. Gore sat in the car and engaged
in friendly conversation until approximately 1:30 a.m. After leaving
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Flowline, defendant requested that the victim stop at Time Saver
to get some cigarettes, and she complied. As the victim began
to back out of the parking lot, defendant pulled out a small brown
pocketknife, held it to her throat, and ordered her to drive to
Whiteville Apparel.

After arriving at Whiteville Apparel, defendant returned the
pocketknife to his pocket and took the keys from the ignition.
When the victim refused to get out of the car, defendant came
to the driver’s side and pulled her through the window. Once out-
side of the car, a struggle ensued. Defendant subsequently pulled
the victim away from the car into the weeds, pulled off the victim’s
pants and underwear, pushed her on her back and forced her to
have vaginal intercourse.

Later, when it began to rain, defendant pulled the victim up
and ordered her to get in the back seat of the car where he forced
her to have vaginal intercourse once again. Afterwards, the two
of them got out of the car and returned to the front seat. Defendant
then got out of the car to urinate and the victim locked the doors.
Fearing defendant would carry out his threat to break the window
and kill her, the victim let him back in the car and drove to defend-
ant’s house in Whiteville, as ordered.

Defendant and the victim arrived at his house around 3:00
a.m. and went to his bedroom where defendant forced her to have
vaginal intercourse for the third time. Defendant also forced her
to perform fellatio. Sometime later, defendant led the victim to
her car.

After arriving at her apartment at approximately 5:30 a.m.,
the victim's roommate awoke to find her sitting on the side of
the bathtub crying. Shortly thereafter, she was taken to the Colum-
bus County Hospital Emergency Room. Once released, the victim
directed the investigating officer, Detective Cutchin, to the area
behind Whiteville Apparel where defendant first raped her.

Of the many witnesses presented by the State, Inez Ward,
head nurse at the Columbus County Emergency Room, testified
that she observed slight bleeding in the victim’s vaginal area and
that there was also bruising and swelling on her right buttocks.

In addition, M. J. Budzynski, a forensic serologist with the
State Bureau of Investigation, testified that his examination of
the rape kit prepared at Columbus County Hospital revealed no
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sperm on the vaginal smears, but that there was sperm on the
oral smears.

Defendant brings forward five Assignments of Error. First,
he contends that the trial court erred by allowing the State to
introduce testimony from Wanda Freeman that defendant had raped
her. Second, defendant assigns error to the trial court’s instructions
to the jury on the testimony of Ms. Freeman. Third, defendant
contends that the trial court improperly instructed the jury on
the knife used to perpetrate the crime. Fourth, defendant assigns
error to the trial court’s instruction to the jury that the conduct
constituted three separate acts of rape. Finally, defendant assigns
error to Detective Cutchin’s testimony regarding the substance
of the defendant’s post-arrest statements. We have reviewed each
assignment of error and find that defendant received a fair trial
free from prejudicial error.

I

[1] By his first argument, defendant contends that the trial court
erred in allowing the State to introduce testimony from Wanda
Freeman that she was raped by defendant on 6 July 1986. Specifical-
ly, defendant contends that such testimony should have been ex-
cluded since he was acquitted of that crime. We note at the outset
that when the State called Ms. Freeman as a witness, defendant
made a general objection and a voir dire hearing was conducted.
During voir dire, defendant argued that Ms. Freeman’'s testimony
was precluded by Rules 403 and 404 of the Rules of Evidence.
The trial court thereafter made a ruling based upon the Rules
of Evidence, without mention of defendant’s constitutional rights.
On appeal, defendant now attempts to raise a double jeopardy
claim as a basis of acquiring a new trial. This he cannot do since
the record discloses that defense counsel did not specifically object
so as to place this constitutional claim before the trial judge at
the voir dire hearing. A reading of defense counsel’s remarks dur-
ing the wvoir dire does not point to the presentment of a double
jeopardy argument before the trial court. A portion of the voir
dire of Mr. Worley is as follows:

MR. WORLEY: Judge, we're here in this case in Columbus Coun-
ty today to try this defendant on the charges involving
. . . that occurred on June 27th, 1988.
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We're not here to retry the Wanda Freeman case. Judge,
that case ended in a not guilty verdict, and if the laws of
the land and the State of North Carolina are to mean anything,
a not guilty verdict should stand. And to permit the State
to try to come in and use this testimony again, for which
this defendant has stood trial, Judge, we would submit to
the Court [sic] is nothing else but to try to prejudice this
defendant.

Judge, I think that the —the admissibility is governed by the
400 sections of the Rules of Evidence.

Section 404 says that character evidence is not admissible to
prove conduct, with some exceptions.

Then you go back to Rule 403. It says, even though evidence
may be relevant sometimes under 403, we're not going to admit
it, because of the potential prejudicial effect, the waste of
time that it would have on the case that youre trying now.

Judge, I would submit to the Court that it is improper to
—to admit this evidence under Rule 404. And the Court is
—you will have to make a determination, the purpose for which
it is being used. You will have to make a determination that
the probative value of this evidence substantially outweighs
the prejudicial effect.

Judge, it's too remote in time. The facts are so different. And
you heard from Attorney Craig Wright. The facts are so dif-
ferent. . . .

I'd ask the Court not to admit it under Rule 404, under the
probative value.

The above portion of the wvoir dire is sufficient to establish that
defense counsel’s theory below relied upon the N. C. Rules of
Evidence rather than the constitution. According to the prevailing
law,

[t]he theory upon which a case is tried in the lower court
must control in construing the record and determining the
validity of the exceptions. Further, a constitutional question
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which is not raised and passed upon in the trial court will
not ordinarily be considered on appeal.

State v. Hunter, 305 N.C. 106, 112, 286 S.E.2d 535, 539 (1982).
Thus, the issue of double jeopardy was not timely raised.

i

[2] By his second argument, defendant contends that the trial
court’s instructions as to the testimony of Ms. Freeman allowed
the jury to misapply the evidence. We disagree.

Rule 10(b)(2) of the Rules of Appellate Procedure provides that:

A party may not assign as error any portion of the jury charge
or omission therefrom unless he objects thereto before the
jury retires to consider its verdict, stating distinctly that to
which he objects and the grounds of his objection; provided,
that opportunity was given to the party to make the objection
out of the hearing of the jury, and, on request of any party,
out of the presence of the jury.

Defendant failed to object to the proposed jury instruction during
the charge conference or during the trial and is therefore barred
from assigning error to the trial court’s instruction to the jury
that the Freeman evidence could be considered to the extent that
it was relevant to defendant’s intent, knowledge, plan, scheme,
system or design.

We note that the “plain error” rule adopted in State v. Odom,
307 N.C. 655, 300 S.E.2d 375 (1983), allows for the review of
assignments of error normally barred by such waiver rules as Rule
10(b}(2). Before deciding that an error by the trial court amounts
to “plain error,” the appellate court must be convinced that absent
the error the jury probably would have reached a different verdict.
Id. Assuming, arguendo, that the jury instruction was objectionable,
we nonetheless do not find plain error. We overrule this assignment.

111

By his third argument, defendant contends that the trial court
erred by failing to give requested instructions. Defendant requested
that the trial court give a special instruction that the knife presented
was not the knife in question. Our review of the instructions given
convinces us that the trial court gave such instruction in substance.
This assignment of error is overruled.
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IV

[3] By his fourth argument, defendant contends that the trial
court erred in instructing the jury that the alleged conduct in
this case constituted three separate acts of rape. As indicated earlier
herein, to preserve the right to appeal a party must object to
the jury charge before the jury retires. Rules App. Proc., Rule
10(b)2). Defendant contends that the trial court’s instruction er-
roneously compelled the jury to find that the act of intercourse
in the car did not constitute a continuation of the intercourse out-
side the car. The specific complained of instruction is as follows:

I also instruct you, members of the jury, that each act of
forceable [sic] intercourse constitutes a distinct and separate
offense. So, where an act of vaginal intercourse is interrupted
by some event, as when it begins to rain on the parties on
the ground outside, and the act is terminated, and then after
a new act of forcible intercourse begins, then that constitutes
a separate and distinct offense. And that is how three charges
of [sic] three counts arise in this case upon the State’s allega-
tions and contentions, all of which are denied by the defendant.

Given the fact that defendant failed to challenge the above-quoted
instruction, we conclude defendant waived his right to appeal any
possible error regarding the trial court’s instruction to the jury
that the alleged conduct constituted three distinct and separate
offenses. We overrule this assignment of error.

\

Finally, defendant contends that the State was improperly per-
mitted to impeach the defendant by offering extrinsic evidence
on a collateral matter. We disagree and overrule this assignment.

Having carefully reviewed the record and the briefs, we con-
clude defendant received a fair trial, in which there was

No error.

Judges ARNOLD and ORR concur.
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DAVID A. YOUNG, PraAINTIFF v. MASTROM, INC., DEFENDANT
JOHN R. BEITH, PraINTIFF v. MASTROM, INC., DEFENDANT

MASTROM, INC., PLAaINTIFF v. C. DAVID CARPENTER, DEFENDANT

No. 8920DC713

(Filed 19 June 1990)

1. Master and Servant § 11.1 (NCI3d)— covenants not to
compete —unenforceability for lack of consideration
Covenants not to compete in three employment contracts
were unenforceable for lack of consideration where there was
no agreement as to the terms of the covenants at the time
of employment, and none of the employees received a salary
increase or other benefit for signing the covenants.

Am Jur 2d, Master and Servant §§ 106, 107.

2, Master and Servant § 11.1 (NCI3d) — covenant not to compete —
no trade secrets known by employee — covenant nevertheless
enforceable

The fact that employees do not possess unique trade secrets
as a result of their employment cannot properly serve as a
basis for holding restrictive covenants invalid, since customers
developed by an employee are the property of the employer
and may be protected by a valid covenant not to compete.

Am Jur 2d, Master and Servant §§ 106, 107.

APPEAL by Mastrom, Ine., the defendant in 84 CVD 946 and
85 CVD 006 and plaintiff in 85 CVD 117, from judgment entered
20 February 1989 by Judge Ronald W. Burris in MOORE County
District Court. Heard in the Court of Appeals 16 January 1990.

Plaintiffs Young and Beith, who are former employees of de-
fendant Mastrom, Inc. (“Mastrom”), instituted a declaratory judg-
ment action on 27 December 1984 to determine the validity of
covenants not to compete contained in their employment contracts
with Mastrom. Mastrom counterclaimed for damages and injunctive
relief for breach of the employment contract.
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Mastrom, as plaintiff, filed a breach of employment contract
action against its former employee, defendant Carpenter, seeking
damages and injunctive relief. All parties agreed to consolidate
the three actions for trial as they contain common issues of law
and fact. They also agreed that only the issue of the validity of
the covenants not to compete would be determined by the trial
court. After a hearing, the trial court made findings of fact and
concluded as a matter of law that the restrictive covenants in
all three employment contracts were invalid and of no force and
effect. Mastrom appeals the judgment.

Brown, Robbins, May, Pate, Rick, Scarborough & Burke, by
P. Wayne Robbins and Carol M. White, for appellant Mastrom, Inc.

Pollock, Fullenwider, Cunningham & Patterson, P.A., by Bruce
T. Cunningham, Jr. and S. Jon Fullenwider, for appellees.

JOHNSON, Judge.

Mastrom is a business engaged in providing consultant services
to the medical and dental professions. Although the three employees’
exact job descriptions are not entirely clear from the record, they
apparently worked with Mastrom's accounting and bookkeeping,
and some or all of them worked directly with clients.

As to plaintiff Young’s action against Mastrom, the trial court
made the following pertinent findings of fact: Young interviewed
for employment with Mastrom in the summer of 1971. He was
not shown an employment contract or restrictive covenant during
this time. On 16 August 1971, Young accepted an offer of employ-
ment from Mastrom and began work. On 23 August 1971, Young
signed an employment contract containing a restrictive covenant.
He had not seen the covenant prior to 23 August, and if it was
discussed at all during initial interviews, it was only in general
terms. Young received no salary increase or other benefits for
signing the restrictive covenant. On 18 February 1972, Young signed
a second employment contract (with restrictive covenant) for which
he received no increase in compensation or benefits.

As to plaintiff Beith, the trial court found that he accepted
employment with Mastrom effective 17 June 1974. On 21 June
1974, Beith signed an employment contract with Mastrom which
included a covenant not to compete. Prior to 21 June, Beith had
not seen the employment contract, personnel policy, or a copy
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of the restrictive agreement. If the restrictive covenant was men-
tioned at all in pre-employment interviews, it was only in general
terms. Beith did not receive any increase in salary or benefits
when he signed the restrictive covenant.

With regard to defendant Carpenter’s employment with
Mastrom, the trial court found as fact that Carpenter interviewed
with Mastrom in February of 1976. During the interview, Carpenter
was not shown a copy of the employment contract, restrictive cove-
nant, or personnel policy. On the Friday following the interview,
Carpenter accepted employment with Mastrom. He reported for
work on 1 March 1976, and on 2 March 1976, he was given an
employment contract to sign which contained the restrictive cove-
nant. Carpenter received no increase in salary or benefits for sign-
ing the contract.

Although not mentioned in the findings of fact, the evidence
tends to show that Young, Beith and Carpenter resigned their
positions with Mastrom effective 31 January 1985 and formed their
own business which provides services similar to those performed
by Mastrom. Some of the clients the three employees had serviced
at Mastrom followed them to their new business.

In holding that the three restrictive covenants were invalid
and unenforceable, the trial court concluded as a matter of law
that the covenants were not supported by adequate consideration;
were not ancillary to an independent employment contract; and
that the employees did not possess unique trade secrets as a result
of their employment with Mastrom.

Before addressing Mastrom’s argument that the restrictive
covenants are valid and enforceable, we note that factual findings
made in a nonjury trial have the force and effect of a jury verdict,
and, if supported by competent evidence, are conclusive on appeal
even though there may be contrary evidence. Industrial & Textile
Piping, Inc. v. Industrial Rigging, 69 N.C. App. 511, 317 S.E.2d
47, disc. rev. denied, 312 N.C. 83, 321 S.E.2d 895 (1984). The resolu-
tion of conflicting inferences raised by the evidence is also binding
on appeal. Williams v. Insurance Co., 288 N.C. 338, 218 S.E.2d
368 (1975).

To be enforceable, a covenant not to compete must be (1)
in writing; (2) reasonable as to time and territory; (3) made a part
of the employment contract; (4) based on valuable consideration;
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and (5) designed to protect a legitimate business interest of the
employer. A.E.P. Industries v. McClure, 308 N.C. 393, 403-04, 302
S.E.2d 754, 760-61 (1983). The promise of new employment will
serve as valuable consideration and support an otherwise valid
covenant. Wilmar, Inc. v. Corsillo, 24 N.C. App. 271, 210 S.E.2d
427 (1974), cert. denied, 286 N.C. 421, 211 S.E.2d 802 (1975). If
the employment relationship already exists, a future covenant must
be based on new consideration. Greene Co. v. Kelley, 261 N.C.
166, 134 S.E.2d 166 (1964). This Court has also held that if a cove-
nant is a part of an original verbal employment contract, it will
be considered to be based on valuable consideration. Robins &
Weill v. Mason, 70 N.C. App. 537, 320 S.E.2d 693, disc. rev. denied,
312 N.C. 495, 322 S.E.2d 559 (1984). It is immaterial that the writ-
ten contract is executed after the employee starts to work. Id.
However, the terms of a verbal covenant which is later reduced
to writing must have been agreed upon at the time of employment
in order for the later written covenant to be valid and enforceable.
Stevenson v. Parsons, 96 N.C. App. 93, 97, 384 S.E.2d 291, 293
(1989).

[1] The issue of whether the employment relationship already
existed at the time the employees discussed the terms of their
covenants with Mastrom (so that the promise of new employment
could not serve as consideration for signing the restrictive covenants)
hinged on the credibility of the witnesses. The trial court, acting
as fact finder, determined that during the pre-hiring interviews,
none of the three employees were shown a copy of an employment
contract, the restrictive covenant, or the personnel policy. As to
employees Young and Beith, the court found that if the restrictive
covenants were discussed at all during pre-employment interviews,
it was only in general terms. The court made no finding that employee
Carpenter discussed the restrictive covenant prior to becoming
employed at all. Under the rule of Stevenson v. Parsons, supra,
the terms of an oral covenant later executed in writing must be
agreed on at the time of employment for the promise of employment
to serve as consideration, thus making an otherwise valid covenant
enforceable. In the instant cases there was no agreement as to
the terms of the covenants at the time of employment. Therefore,
the promise of employment cannot serve as consideration. The
court also found that none of the employees received a salary
increase or other benefit for signing the covenants. In reviewing
the record, we find that these findings of fact are well supported
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by the evidence. We therefore agree with the trial court that the
covenants are unenforceable for lack of consideration.

Mastrom argues that in the case of former employee Young,
consideration existed for the second restrictive covenant he signed
about six months after he began work. The trial court found that
Young received no consideration. We agree with the trial court.
Mastrom contends that as part of the new contract, Young changed
from being paid a straight salary to a base plus incentive pay
plan. However, the evidence does not show that this change, which
was implemented over a period of months, was linked to Young’s
signing of the noncompetitive agreement. Further, the promises
in the second covenant as to the rate of compensation, employee
expense reimbursement, vacation and sick leave are all stated to
be in the discretion of the Board of Directors, state no figures,
and are so illusory that they could not provide consideration for
the second covenant. Whittaker General Medical Corp. v. Daniel,
324 N.C. 523, 379 S.E.2d 824 (1989).

We also find that the thirty day notice provision in the second
noncompetitive covenant signed by Young does not in this case
create compensation. The provision stated that thirty days notice
“shall” be given by either party rather than “may” be given as
in Young's first contract. Mastrom argues that this guarantees
a month’s wages before termination and serves as consideration
for the second covenant. However, Mastrom did not follow the
thirty day provision. Young wrote Mastrom on 11 December 1984
of his intention to resign effective 31 January 1985, which he noted
allowed for the thirty day notice required in his contract. Mastrom’s
vice president, G. Monroe Wilson, wrote Young on 20 December
1984 that he was immediately relieved of his duties and would
be paid “normal pay for December and severance pay in lieu of
the stated thirty (30) days notice.” Since Mastrom did not follow
the termination provision of the second covenant, the mutual ex-
change of promises regarding notice would serve as consideration
only for that particular provision, and would not support the entire
agreement. See Collier Cobb & Assoc. v. Leak, 61 N.C. App. 249,
300 S.E.2d 583 (1983).

[2] Because we find that none of the three employees’ non-
competitive agreements were supported by consideration, we need
not address the other grounds cited by the trial court as bases
for holding the agreements unenforceable. However, we do observe
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that the fact that the employees did not possess unique trade
secrets as a result of their employment with Mastrom cannot prop-
erly serve as a basis for holding the covenants invalid. Customers
developed by an employee are the property of the employer and
may be protected by a valid covenant not to compete. Whittaker
General Medical Corp. v. Daniel, supra; United Laboratories, Inc.
v. Kuykendall, 322 N.C. 643, 370 S.E.2d 375 (1988).

For the foregoing reasons, the decision of the trial court is
Affirmed.

Judges PARKER and GREENE concur.

CHARLES FLOYD v. N.C. DEPARTMENT OF COMMERCE

No. 8910SC1033
(Filed 19 June 1990)

State § 12 (NCI3d)— state employee—dismissal for insubordina-
tion — sufficiency of evidence
There was substantial evidence to support petitioner bank
examiner’s dismissal for insubordination where it tended to
show that petitioner took sick leave one week rather than
carry out his assignment to examine consumer finance com-
panies in cities several hours from his home; on one occasion
he reported commute time from his field assignment to a doc-
tor in Raleigh and back again as travel time in violation of
established policy; and he used regular work hours, during
which his next assigned office was closed, to conduct personal
business in violation of the established policy on vacation and
sick leave.

Am Jur 2d, Public Officers and Employees §§ 247-250.

APPEAL by petitioner from judgment entered 5 April 1989
by Judge A. Leon Stanback in WAKE County Superior Court. Heard
in the Court of Appeals 4 April 1990.

Petitioner Charles Floyd was employed as a Bank Examiner
I by the Banking Commission within the North Carolina Depart-
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ment of Commerce. His position included examining consumer finance
companies across the state for compliance with a variety of state
and federal laws and regulations. On the date of his dismissal,
Floyd had worked in the Department of Commerce for more than
fourteen years.

Reitzel Deaton, Floyd's supervisor, assigned him to examine
consumer finance companies in Yadkinville, Wilkesboro and Elkin
during the week of 7 April to 11 April 1986. On Monday, 7 April,
upon learning of his assignment, Floyd began reviewing the master
list of finance companies needing examinations in an effort to stay
closer to Raleigh because of illness in his family. Deaton informed
Floyd that his field assignment could not be changed. Floyd then
met with Mr. Hal Lingerfelt, the Deputy Commissioner of Banks,
and Mr. James A. Currie, the Commissioner of Banks. Currie ordered
Floyd to proceed with his field assignment or to take sick leave.
Floyd took sick leave the afternoon of 7 April and the remainder
of that week, 8 April to 11 April.

Petitioner was assigned to examine finance companies in Bur-
lington the week of 14 April 1986. He had approved sick leave
on Wednesday 16 April to see his doctor in Raleigh. Floyd com-
muted from Burlington to Raleigh on 15 April and from Raleigh
back to Burlington on 17 April and reported this commute time
on his April time sheet as travel time.

The week of 21 April 1986, Floyd was assigned to examine
one finance company in Jacksonville and five finance companies
in New Bern. Floyd completed his work in Jacksonville at approx-
imately 3:00 p.m. on 21 April and returned to Raleigh rather than
continuing to New Bern. On the morning of 22 April, he returned
to New Bern before his next assigned office opened at 1:00 p.m.
Floyd did not notify the Raleigh office of his return trip to Raleigh
on 21 April or his stay in Raleigh on the morning of 22 April.

On 6 May 1986, a pre-dismissal conference was held and on
7 May 1986, Currie notified Floyd in writing that his employment
was terminated for failure to carry out his work assignments as
directed. The dismissal letter set out Floyd’s acts of insubordination
as follows:

Monday, April 7, 1986, you were present at a meeting with
Mr. Lingerfelt and me to discuss your refusal to perform field
assignments for that week. You refused to go to Yadkinville
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that day as required and opted to use leave for the remainder
of the week rather than resign. On April 14 and 17, you com-
muted from Burlington to Raleigh for your personal conven-
ience, traveling during working hours, in violation of this office's
long standing policy on commuting and resulting in loss of
productive work hours. On April 21 you returned to Raleigh
from Jacksonville, without permission or notice, rather than
continuing your assignments at New Bern. This resulted in
loss of productive work time and your being out of touch
with this office; compounded by your moving (without permis-
sion) Friday’s assignment to Wednesday. Thus your whereabouts
for that week were unknown for two days.

Floyd petitioned for and received a hearing before an Ad-
ministrative Law Judge of the State Personnel Commission. The
A.L.J. recommended that the State Personnel Commission uphold
respondent’s decision to dismiss Floyd for insubordination. The
full State Personnel Commission modified several of the A.L.J.’s
legal conclusions, but adopted the recommendation that Floyd's
dismissal be upheld. Floyd sought judicial review of the Personnel
Commission’s decision in Wake County Superior Court. From a
judgment affirming the decision of the State Personnel Commission,
petitioner appeals.

Genevieve C. Sims for petitioner appellant.

Attorney General Lacy H. Thornburg, by Special Deputy At-
torney General Charles J. Murray, for respondent appellee.

ARNOLD, Judge.

Petitioner Floyd contends that the superior court judge erred
in affirming the State Personnel Commission’s decision and order
because it was not supported by substantial evidence. A permanent
employee subject to the State Personnel Act may only be dis-
charged for just cause. N.C. Gen. Stat. § 126-35. According to State
Personnel Commission regulations promulgated pursuant to N.C.
Gen. Stat. § 126-35, disciplinary action including dismissal can be
imposed on the basis of either job performance or personal conduct.
N.C. Admin. Code tit. 25, r.01J.0604. Petitioner was dismissed for
personal misconduct in the form of insubordination. Insubordination
is a willful failure or refusal to comply with known policies and
procedures. Kandler v. Dept. of Correction, 80 N.C. App. 444, 451,
342 S.E.2d 910, 914 (1986).
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Petitioner Floyd does not contest the agency’s findings as to
his conduct in April 1986. Rather, he argues that his conduct did
not constitute insubordination. Therefore, the question before us
is whether there is substantial evidence in the whole record to
support the Commission’s conclusions that petitioner’s conduct con-
stituted insubordination.

Initial judicial review of administrative agency decisions is
governed by N.C. Gen. Stat. § 150B-51(b). Under § 150B-51(b)(5),
the initial reviewing court, here, the superior court, applies the
“whole record” test to determine if the ageney’s findings and con-
clusions are supported by substantial evidence in light of the whole
record.

Appellate judicial review of the decision of the lower court
is governed by N.C. Gen. Stat. § 150B-52. The scope of review
to be applied by this Court is the same as for other civil cases.
Henderson v. N.C. Dept. of Human Resources, 91 N.C. App. 527,
531, 372 S.E.2d 887, 890 (1988). Our review is, therefore, limited
to determining if the superior court made any errors of law. Id.
To make this determination, we must decide whether the superior
court was correct as a matter of law in holding that the State
Personnel Commission’s decision and order was supported by
substantial evidence in light of the whole record. See id.

The “whole record” test does not permit the reviewing court
to substitute its judgment for the agency's as between two
reasonably conflicting views; however, it does require the court
to take into account both the evidence justifying the agency’s
decision and the contradictory evidence from which a different
result could be reached. . . . “Substantial evidence is such
relevant evidence as a reasonable mind might accept as ade-
quate to support a conclusion.”

Watson v. N.C. Real Estate Comm., 87 N.C. App. 637, 639, 362
S.E.2d 294, 296 (1987) (quoting Lackey v. N.C. Dept. of Human
Resources, 306 N.C. 231, 238, 293 S.E.2d 171, 176 (1982} ). Ultimate-
ly, the whole record test is a means to determine if the administrative
decision had a rational basis in the evidence. Henderson at 531,
372 S.E.2d at 890.

The Commission made three conclusions of law that form the
basis of its decision to uphold petitioner’s dismissal. First, the Com-
mission adopted the A.L.J.'s first conclusion of law, which stated:
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The respondent had just cause to dismiss the petitioner for
personal misconduct in the form of insubordination on April
7, 1986 when the petitioner willfully refused to accept a
reasonable work assignment, to examine certain consumer
finance companies in Yadkinville, Wilkesboro and Elkin.

The facts surrounding Floyd’'s assignment for the week of 7 April
and his unsuccessful efforts to convince his superiors to change
that assignment are uncontested. Floyd argues, however, that his
conduct in not carrying out the assigned work was not a willful
failure to comply with known policies and procedures, Kandler
at 451, 342 S.E.2d at 914, for two reasons. He contends first that
Currie, the Commissioner of Banks, gave him the option of pro-
ceeding with the assignment or taking sick leave and second, that
he had been allowed in the past to change his assignment when
he had personal or transportation problems.

Were this question before us for de novo review, we might
find, in light of past department practice and Currie's proposal
that Floyd take leave rather than going on the assignment, that
Floyd’s failure to carry out this assignment was not insubordina-
tion. However, the “whole record” test is not a tool of judicial
intrusion and we are not permitted to replace the agency’s judg-
ment with our own even though we might rationally justify reaching
a different conclusion. Henderson at 535, 372 S.E.2d at 892. There
is evidence in the record that both Deaton and Currie told Floyd
on the morning of 7 April that his field assignment for that week
could not be changed. This statement of current departmental policy
is sufficient to support the Commission’s conclusion that Floyd’s
failure to carry out that assignment was insubordination.

Next, the Personnel Commission concluded that petitioner’s
actions in reporting his commute time on 15 and 17 April as part
of his travel time because of approved sick leave on 16 April was
in violation of established policy. Floyd does not contest that he
reported his commute time as travel time, but argues that that
action did not violate policy. The Banking Commission’s policy on
travel time is set out in a March 1984 memo and states in part:

Is commute mileage time to be reported as part of a day’s
travel time?
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Yes, on official commutes (either from Raleigh or an official
lodging location) . . . . Commutes for your own convenience
also should not be reflected as travel time.

The policy regarding “commutes for your own convenience” does
not explicitly state its application to circumstances where an
employee has approved midweek sick leave in Raleigh during a
week he is assigned to another part of the state. However, the
Personnel Commission could reasonably conclude that a commute
to visit a doctor was for the employee’s personal convenience within
the meaning of the policy and therefore that Floyd's actions in
reporting his commute time as travel time was in violation of
established policy.

Finally, the Personnel Commission concluded that petitioner’s
absence without approved leave from his work stations in Jackson-
ville and New Bern on 21 and 22 April constituted personal miscon-
duct. Floyd does not contest that he returned to Raleigh from
Jacksonville on the afternoon of 21 April and did not arrive in
New Bern until 11:00 a.m. on 22 April. He argues that department
policy allowed examiners to use unproductive time, such as the
morning of 22 April when his next assigned office was closed,
for personal business. The Banking Commission’s policy on vacation
and sick leave is set out in a March 1984 memo and provides
formal procedures for requesting leave time. Whether formal policy
on leave was strictly followed in situations where an examiner
had several hours before an office opened, as occurred on 22 April,
is unclear. However, the Personnel Commission could reasonably
conclude from the March 1984 memo that Floyd violated policy
by conducting personal business during work hours without ap-
proved leave.

We hold that the Superior Court did not err in affirming the
State Personnel Commission’s decision and order, which was sup-
ported by substantial evidence in light of the whole record.

Affirmed.

Judges LEWIS and DUNCAN concur.



IN THE COURT OF APPEALS 131

OHIO CASUALTY GROUP v. OWENS
[99 N.C. App. 131 (1990)]

OHIO CASUALTY GROUP, PrLaINTIFF v. CHRISTINE R. OWENS, JULIAN A.
COLEMAN, ALAMANCE COUNTY HOSPITAL, GRAIN DEALERS MUTUAL
INS. COMPANY, anp AMERISURE INSURANCE COMPANIES,
DEFENDANTS

No. 8926SC689
(Filed 19 June 1990)

Insurance § 69 (NCI3d) — underinsured motorist coverage —reduction
in benefit by amount of workers’ compensation paid improper
Plaintiff automobile liability insurance carrier which pro-

vided uninsured/underinsured motorist coverage to defendant
who was injured within the course and scope of her em-
ployment was not entitled to reduce its $50,000 limit in un-
derinsured motorist coverage by the $20,392.70 in workers’
compensation benefits paid by defendant insurance company.
N.C.G.S. § 20-279.21(b)(4) and (e); N.C.G.S. § 97-10.2(f), (g) and (h).

Am Jur 2d, Automobile Insurance §§ 322, 326, 328.

APPEAL by defendants Amerisure Insurance Companies and
Alamance County Hospital from Order of Judge Frank W. Snepp,
Jr., entered 2 February 1989 in MECKLENBURG County Superior
Court. Heard in the Court of Appeals 6 December 1989.

Hedrick, Eatman, Gardner & Kincheloe, by Scott C. Lovejoy,
for plaintiff appellee.

William Benjamin Smith for defendant appellant, Christine
R. Owens.

Carruthers & Roth, P.A., by Charles J. Vinicombe, for defend-
ant appellants, Alamance County Hospital and Amerisure Insurance
Companies.

COZORT, Judge.

Plaintiff Ohio Casualty Group (Ohio Casualty) initiated the case
below to have the court declare its legal obligation to defendant
Christine R. Owens.

On 22 May 1985, Ms. Owens, driving her automobile and acting
within the course and scope of her employment, collided with a
vehicle driven by Julian A. Coleman. He was insured by Grain
Dealers Mutual Insurance Company (Grain Dealers), which has
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stipulated that it is prepared to tender its policy limit of $25,000.
Workers' compensation insurance for Ms. Owens’ employer Alamance
County Hospital was provided by Amerisure Insurance Companies
{Amerisure). By 16 March 1987, Amerisure on behalf of Ms. Owens’
employer had paid her $20,392.70 in medical expenses and compen-
sation benefits.

At the time of the accident, Ms. Owens’ automobile liability
insurance contract with Ohio Casualty provided *“uninsured/underin-
sured motorist coverage” to a maximum of $50,000. Under that
provision she made a claim for $25,000 (the difference between
her policy limit and the $25,000 payable by Coleman’s liability in-
surer Grain Dealers). Ohio Casualty refused to pay that claim,
tendering instead $4,607.30 as satisfaction in full of its obligation.

Ohio Casualty maintained that it was entitled to reduce its
$50,000 limit in underinsured motorist coverage by the $25,000
in liability coverage payable by Grain Dealers and the $20,392.70
in workers’ compensation benefits paid by Amerisure. Ohio Casual-
ty based its position on the following provision in its contract
with Ms. Owens:

[D]amages under this [uninsured/underinsured motorist] coverage
shall be reduced by all sums:

1. Paid because of the bodily injury or property damage [to
our insured] by or on behalf of persons or organizations who
may be legally responsible . . . ; and

2. Paid or payable because of the bodily injury under any
of the following or similar law:

a. workers' compensation law; or
b. disability benefits law.

On 12 May 1988, Ohio Casualty filed a complaint for declaratory
judgment. After further pleadings, plaintiff Ohio Casualty and de-
fendant Christine Owens made cross-motions for summary judg-
ment. The trial court denied Ms. Owens’ motion, granted Ohio
Casualty’s motion, and declared

[tlhat Plaintiff's obligation and liability to the Defendant,
Christine R. Owens, pursuant to their contract of insurance
is $4,607.30 . . . representing the difference between the Plain-
tiff's $50,000.00 underinsured motorist coverage and the
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$25,000.00 of primary coverage heretofore tendered by
. Grain Dealers [and the] $20,392.70, heretofore paid
to . .. Christine R. Owens, by the Defendant, Amerisure . . ..

On appeal, the defendants contend that the trial court’s order
is contrary to North Carolina’s Motor Vehicle Safety and Financial
Responsibility Act and applicable case law. We agree.

The fundamental purpose of the Motor Vehicle Safety and
Financial Responsibility Act of 1953, N.C. Gen. Stat. §§ 20-279.1
to -39, “is to compensate the innocent victims of financially ir-
responsible motorists.” Nationwide Insurance Co. v. Aetna Casual-
ty Co., 283 N.C. 87, 90, 194 S.E.2d 834, 836 (1973); see also Ohio
Casualty Ins. Co. v. Anderson, 59 N.C. App. 621, 625-26, 298 S.E.2d
56, 59 (1982), cert. denied, 307 N.C. 698, 301 S.E.2d 101 (1983)
(purpose and scope of act). Although uninsured/underinsured motorist
coverage can be specifically rejected by an insured, it is not volun-
tary insurance governed exclusively by the terms of the particular
insurance contract. Lichtenberger v. American Motorists Ins. Co.,
7 N.C. App. 269, 272-73, 172 S.E.2d 284, 286-87 (1970); Nationwide
Ins. Co. v. Chantos, 293 N.C. 431, 440, 238 S.E.2d 597, 603-04 (1977).
The provisions of the Motor Vehicle Safety and Financial Respon-
sibility Act are, in effect, written “into every automobile liability
policy as a matter of law, and, when the terms of the policy conflict
with the statute, the provisions of the statute will prevail.” Chantos,
293 N.C. at 441, 238 S.E.2d at 604 (1977).

In the case below, Ms. Owens’ contract with Ohio Casualty
was a motor vehicle liability policy as defined in N.C. Gen. Stat.
§ 20-279.21. Her policy included uninsured/underinsured motorist
coverage. Section 20-279.21(b)(4) provides, regarding such coverage,
that

Underinsured motorist coverage shall be deemed to apply when,
by reason of payment of judgment or settlement, all liability
bonds or insurance policies providing coverage for bodily in-
jury caused by the ownership, maintenance, or use of the
underinsured highway vehicle have been exhausted. Exhaus-
tion of such liability coverage for purpose of any single liability
claim presented for underinsured motorist coverage shall be
deemed to occur when either (a) the limits of liability per
claim have been paid upon such claim, or (b) by reason of
multiple claims, the aggregate per occurrence limit of liability
has been paid. Underinsured motorist coverage shall be deemed
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to apply to the first dollar of an underinsured motorist coverage
claim beyond amounts paid to the claimant pursuant to the
exhausted liability policy.

In any event, the limit of underinsured motorist coverage
applicable to any claim is determined to be the difference
between the amount paid to the claimant pursuant to the
exhausted liability policy and the total limits of the owner’s
underinsured motorist coverages provided in the owner’s
policies of insurance; it being the intent of this paragraph
to provide to the owner, in instances where more than one
policy may apply, the benefit of all limits of liability of underin-
sured motorist coverage under all such policies: Provided that
this paragraph shall apply only to nonfleet private passenger
motor vehicle insurance as defined in G.S. 58-40-15(9) and (10).
[Emphases added.]

Section 20-279.21(b)(4) allows an insurer to reduce its unin-
sured/underinsured coverage only by the amount of liability in-
surance in force at the time of the accident. Moreover, our courts
have repeatedly held that where policy terms purporting to exclude
certain risks from uninsured/underinsured coverage are in conflict
with the provisions of the Motor Vehicle Safety and Financial Respon-
sibility Aet such exclusions are unenforceable. See, e.g., Indiana
Lumbermens Mutual Insurance Co. v. Parton, 147 F. Supp. 887
(M.D.N.C. 1957); Crowder v. N.C. Farm Bureau Mut. Ins. Co., 79
N.C. App. 551, 340 S.E.2d 127, disc. review denied, 316 N.C. 731,
345 S.E.2d 387 (1986).

The Legislature’s intent with regard to N.C. Gen. Stat.
§ 20-279.21(b)4) is plain when it is read in conjunction with the
Workers’ Compensation Act. N.C. Gen. Stat. § 97-10.2 provides
for the subrogation of the workers’ compensation insurance carrier
(here Amerisure) to the employer's right, upon reimbursement of
the employee, to any payment, including uninsured/underinsured
motorist insurance proceeds, made to the employee by or on behalf
of a third party as a result of the employee’s injury. Section 97-10.2
reads, in pertinent part, as follows:

(f) (1) If the employer has filed a written admission of liability
for benefits under this Chapter with . . . the Industrial
Commission, then any amount obtained by any person by
settlement with, judgment against, or otherwise from the
third party by reason of such injury or death shall be dis-
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bursed by order of the Industrial Commission for the follow-
ing purposes and in the following order of priority:

a. First to the payment of actual court costs taxed by
judgment.

b. Second to the payment of the fee of the attorney repre-
senting the person making settlement or obtaining judg-
ment, and except for the fee on the subrogation interest
of the employer such fee shall not be subject to the
provisions of § 90 of this Chapter [G.S. 97-90] but shall
not exceed one third of the amount obtained or recovered
of the third party.

c. Third to the reimbursement of the employer for all
benefits by way of compensation or medical treatment
expense paid or to be paid by the employer under award
of the Industrial Commission.

d. Fourth to the payment of any amount remaining to the
employee or his personal representative.

* k ¥k ¥k

(g) The insurance carrier affording coverage to the employer
under this Chapter shall be subrogated to all rights and
liabilities of the employer hereunder but this shall not be
construed as conferring any other or further rights upon such
insurance carrier than those herein conferred upon the employer,
anything in the policy of insurance to the contrary
notwithstanding.

(h) In any proceeding against or settlement with the third
party, every party to the claim for compensation shall have
a lien to the extent of his interest under (f] hereof upon any
payment made by the third party by reason of such injury
or death, whether paid in settlement, in satisfaction of judg-
ment, as consideration for covenant not to sue, or otherwise
and such lien may be enforced against any person receiving
such funds. Neither the employee or his personal representa-
tive nor the employer shall make any settlement with or accept
any payment from the third party without the written consent
of the other and no release to or agreement with the third
party shall be valid or enforceable for any purpose unless
both employer and employee or his personal represent-
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ative join therein; provided, that this sentence shall not apply
if the employer is made whole for all benefits paid or to be
paid by him under this Chapter less attorney’s fees as provided
by (f(1) and (2) hereof and the release to or agreement with
the third party is executed by the employee. [Emphasis added.]

Applied to the case below, N.C. Gen. Stat. § 20-279.21(b)(4)
mandates that Ms. Owens recover $25,000 from Ohio Casualty (the
difference between the $50,000 maximum in uninsured/underinsured
motorist coverage for which she contracted and the $25,000 in
liability insurance payable to her from Grain Dealers). Pursuant
to § 97-10.2 defendant Amerisure will have a lien on these insurance
proceeds for $20,392.70 in workers' compensation benefits already
paid to Ms. Owens on behalf of her employer, defendant Alamance
County Hospital. Thus, she will recover a net total of $50,000.

Plaintiff Ohio Casualty contends that, notwithstanding
§§ 20-279.21(b)(4) and 97-10.1(f), (g), and (h), it is entitled to reduce
the coverage it contracted to provide by the $20,392.70 in workers’
compensation benefits paid to defendant Christine Owens. Plain-
tiff’s argument is based on N.C. Gen. Stat. § 20-279.21(e) and Man-
ning v. Fletcher, 324 N.C. 513, 379 S.E.2d 854 (1989).

Section 20-279.21(e) provides that a

motor vehicle liability policy need not insure against loss from
any liability for which benefits are in whole or in part either
payable or required to be provided under any workmen's com-
pensation law nor any liability for damage to property owned
by, rented to, in charge of or transported by the insured.

Our Supreme Court has noted that two “public policies are inherent
in N.C.G.S. § 20-279.21(e). First, the section relieves the employer
of the burden of paying double premiums (one to its workers’
compensation carrier and one to its automobile carrier), and second,
the section denies the windfall of a double recovery to the employee.”
Manning, 324 N.C. at 517, 379 S.E.2d at 856 (emphasis added).

As Manning recognized, § 20-279.21(e) is directed at automobile
liability policies secured by employers for the benefit of their
employees. At issue in Manning was a liability policy including
uninsured/underinsured motorist coverage that had been provided
by an employer. In the case below, by contrast, Ms. Owens, not
her employer, contracted and paid for uninsured/underinsured
motorist coverage. Because she is provided this coverage only by
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her own liability insurance policy and because of Amerisure’s lien
on insurance proceeds in the amount of workers’ compensation
benefits it has provided, Ms. Owens will not recover twice for
the same injury. Thus, plaintiff's reliance on Manning is misplaced.

For the reasons stated above, the trial court’s order of 2
February 1989 is reversed and the cause remanded for the entry
of judgment for defendants Owens, Alamance County Hospital, and
Amerisure Insurance Companies on the issue of plaintiff's liability
pursuant to the insurance contract.

Reversed and remanded.

Judges JOHNSON and LEWIS concur.

BOBBY DEAN RUCKER anD wire, JAQUITHA MELISSA HUSKEY RUCKER,
PraiNTIFFS v. TED HUFFMAN anNp wiIFE, GINGER N. HUFFMAN,
DEFENDANTS

No. 8927D(C982
(Filed 19 June 1990)

1. Contracts § 21.2 (NCI3d)— house built by defendant — water
accumulation underneath—breach of contract
The trial eourt did not err in concluding that defendant
breached a contract with plaintiffs to correct a problem with
water accumulation under a house built by defendant and sold
to plaintiffs.

Am Jur 2d, Contracts §§ 375, 377; Vendor and Purchaser
8§ 330, 332.

2. Contracts § 29.2 (NCI3d)— house built by defendant—breach
of contract—award of damages proper

In an action for breach of contract to correct a water
accumulation problem under a house built by defendant and
sold to plaintiffs, the trial court’s unchallenged finding as to
cost of repair was sufficient to support its conclusion as to
an award of damages.

Am Jur 2d, Damages § 420.
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3. Unfair Competition § 1 (NCI3d)}— house built by defendant — wa-
ter accumulation underneath— misrepresentation by defend-
ant —inadequate repair —unfair or deceptive trade practice

In an action to recover for breach of contract to correct
a water accumulation problem under a house built by de-
fendant and sold to plaintiffs, the trial court did not err in
concluding that defendant’s actions constituted an unfair or
deceptive trade practice where the record revealed that de-
fendant was a licensed contractor; he represented that the
problem with water standing under the house was small when
in fact it was quite significant; and defendant's sole attempt
to repair the problem was unsuccessful and defendant refused
to attempt further repairs. N.C.G.S. § 75-1.1.

Am Jur 2d, Monopolies, Restraints of Trade, and Unfair
Trade Practices § 696.

APPEAL by defendant Ted Huffman from judgment entered
18 April 1989 in CLEVELAND County District Court by Judge George
W. Hamrick. Heard in the Court of Appeals 7 March 1990.

On 21 January 1987 plaintiffs entered into a contract with
defendants for the sale of a house and lot in a subdivision near
Kings Mountain, North Carolina. The house was being constructed
by defendant Ted Huffman. Prior to purchase, defendant Ted Huff-
man told plaintiffs that there was a small problem of water coming
under the house, but that he would take care of it and that it
was not anything major. Plaintiffs moved into the house in March
1987 and after the first rain they observed a foot and a half of
water standing under the house. Defendant made one attempt to
fix the problem; however, water continues to accumulate under
the house and stands on the surface for several days after each rain.

Following a non-jury trial, defendant Ginger Huffman was
dismissed as a party to the action and plaintiffs were awarded
$1,500.00 in damages against defendant Ted Huffman for breach
of contract, trebled for unfair trade practices. Defendant Ted Huff-
man appeals.

Hamrick, Mauney, Flowers & Martin, by Fred A. Flowers,
for plaintiff-appellees.

Brenda S. McLain for defendant-appellant.
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WELLS, Judge.

In his first two assignments of error defendant argues that
the trial court erred in finding sufficient evidence of breach of
contract and in finding that there was sufficient evidence to support
an award of damages. We note initially that defendant has not
excepted to any of the trial court’s findings of fact. It is settled
law that findings of fact not excepted to are conclusive on appeal;
therefore, the sufficiency of the evidence is not before us in this
case. In re Caldwell, 75 N.C. App. 299, 330 S.E.2d 513 (1985). Pur-
suant to App. R. 10(a), our scope of review is limited to whether
the findings of fact support the conclusions of law and whether
the judgment is supported by the findings and conclusions.

[1] Defendant first argues that the trial court erred in finding
that defendant breached a contract with plaintiffs to correct a
problem with water accumulating under plaintiffs’ house. The ex-
ception on which this assignment of error is based is actually and
correctly labeled a conclusion of law. Accordingly, we limit our
review to whether the findings support this conclusion.

In determining that defendant had breached his duty to repair
the water problem associated with plaintiffs’ house the trial court
found the following:

2. That the defendant, Ted Huffman, is a licensed contractor
. .. [and that he and his wife] executed a deed to the plaintiffs
for Lot No. 11, Block “A” in Williamsburg Subdivision area
near Kings Mountain, . . . .

3. That the defendants entered into a Contract of Sale of a
residence located on the lot referred to above to the plaintiffs,
and that [the] transaction and loan was [sic] closed about March
16, 1987.

4, That the defendant, Ted Huffman, told the plaintiffs that
there was a small water problem with the lot and foundation
but that he would fix it, . . . .

5. That after the sale of the house, water continued [sic] to
accumulate under the house and stands on the surface for
several days following each rain and that it has been doing
so for about a year. . ..

6. That the water came in on the east side and ran to the
west side and puddles up and at times the plaintiff has to
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siphon water from under his house and uses three water hoses
to siphon the water.

8. That after closing the sale, the plaintiff notified the defend-
ant and complained about the water problem under the house.

In addition to these findings the trial court “concluded” that defend-
ant had not repaired and remedied the water problem. This conclu-
sion, more accurately labeled a finding of fact, in combination with
the other findings, supports the trial court’s conclusion of law that
defendant breached his duty to repair the water problem as prom-
ised. This assignment of error is overruled.

[2] Defendant also contends that there is insufficient evidence
to support an award of damages. We disagree. In addition to the
findings of fact previously listed, the trial court also found that
“the cost of making repairs to the house to prevent the water
from puddling under it is about $1,500.” Again, defendant has not
challenged any of the trial court’s findings, including this one. Con-
sequently, it is binding on appeal. The court’s unchallenged finding
as to cost of repair is sufficient to support its conclusion as to
an award of damages. This assignment is overruled.

[8] In his final assignment of error defendant contends that the
trial court erred in concluding that defendant’s actions constituted
an unfair or deceptive trade practice in violation of N.C. Gen.
Stat. § 75-1.1 (1988). We disagree.

The plaintiffs alleged in their second cause of action that de-
fendant knew at the time the residence was delivered and sur-
rendered to the plaintiffs that a water problem existed and that
defendant had represented to plaintiffs that the residence was
without substantial defect. The plaintiffs further alleged that the
representation that the residence was without substantial defect
amounted to bad faith and that the transaction was an unfair trade
practice.

G.S. § 75-1.1(a) declares unlawful “. . . unfair or deceptive
acts or practices in or affecting commerce. . . .” Whether a trade
practice is unfair or deceptive usually depends on the facts of
each case and the impact the practice had in the marketplace.
Johnson v. Insurance Co., 300 N.C. 247, 266 S.E.2d 610 (1980). The
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terms “unfair” and “deceptive” are not defined in the statute;
however, prior decisions of our Supreme Court have established
what, as a matter of law, constitutes an unfair or deceptive trade
practice. Id. (Noting that similarity in language between Section
5(a)(1) of the Federal Trade Commission Act and G.S. § 75-1.1 makes
reliance on federal decisions interpreting the Act appropriate for
guidance in construing our statute.) See also Marshall v. Miller,
302 N.C. 539, 276 S.E.2d 397 (1981). The Court in Johnson also
notes that the language of the statute contemplates two distinct
grounds for relief and that while an act or practice which is unfair
may also be deceptive, or vice versa, it need not be so in order
for there to be a violation. Joknson, supra. Finally, bad faith on
the part of defendant is irrelevant in an alleged violation of G.S.
§ 75-1.1. Marshall, supra. It is the effect of defendant’s conduct
on the consuming public, and not his intent, that is the relevant
consideration for the court. Id.

Defendant first contends that his conduct is not within the
scope of G.S. § 75-1.1. We disagree. Defendant argues that the
sale of the residence in this case was a transaction between private
parties and did not involve trade or commerce within the context
of the statute. While it is true that private parties involved in
the sale of a residence do not come within the purview of this
statute, Robertson v. Boyd, 88 N.C. App. 437, 363 S.E.2d 672 (1988),
residential developers are clearly involved in trade or commerce
and are subject to claims of unfair trade practices. See, e.g.,
Overstreet v. Brookland, Inc., 52 N.C. App. 444, 279 S.E.2d 1 (1981)
{conduct of residential subdivision developers is within scope of
G.S. § 75-1.1). The record in this case reveals that defendant is
a licensed contractor and that he built the residence that he sold
to plaintiffs. For the purposes of G.S. § 75-1.1 defendant’s conduct
is within the scope of the statute.

Defendant also contends that the facts in this case do not
rise to the level of a deceptive or unfair trade practice. He asserts
that because he disclosed to plaintiffs that there was a small prob-
lem with water coming under the house that plaintiffs were not
deceived.

The trial court concluded that defendant had violated the
statute’s prohibition against unfair or deceptive trade practices
by making a deceptive and fraudulent statement at the time the
residence was sold. Qur Supreme Court has determined that as
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contemplated by Chapter 75 the concept of unfairness is broader
than and includes the concept of deception. Joknson, supra. Here
the trial judge found that defendant’s conduct was deceptive. As
we have previously noted, however, it is not necessary that an
act or practice be both unfair and deceptive in order to be violative
of the statute. Id. In determining whether a representation is decep-
tive, its effect on the average consumer is considered, and proof
of actual deception is not required. Id. If a practice has the capacity
or tendency to deceive, it is deceptive for the purposes of the
statute. Id. Generally, a consumer need only show that an act
or practice possessed the tendency or capacity to mislead, or creat-
ed the likelihood of deception, in order to establish an unfair or
deceptive act under G.S. § 75-1.1. Marshall, supra, citing Johnson,
supra.

In this case the trial court found the following: Defendant,
a licensed contractor and builder of the residence in question,
represented to the plaintiffs that there was a small water problem
with their lot and foundation, but that defendant would fix it.
Plaintiffs, relying on this statement, proceeded with the purchase
of the house and lot. Rather than water being a small problem,
the record shows that the water accumulates under plaintiffs’ house
in significant amounts and stands on the surface for several days
following each rain. Defendant’s sole attempt to repair the problem
was unsuccessful and defendant refuses to attempt further repairs.
Based on these facts, the trial court concluded that defendant’s
actions violated the statute. Clearly, defendant’s representation
that the problem with water standing under the house was small
when, in fact, it was quite significant, had the capacity or tendency
to mislead the average consumer.

The purpose of G.S. § 75-1.1 is consumer protection. Our courts
have previously stated that the statute applies to dealings between
buyers and sellers at all levels of commerce and was enacted because
no other legal remedies were adequate or effective in dealing with
this type of problem. See generally United Virginia Bank v. Air-
Lift Associates, Inc., 79 N.C. App. 315, 339 S.E.2d 90 (1986).
(Citations omitted.) We hold that the trial court’s finding of a decep-
tive trade practice and its award of treble damages should be
affirmed.

For the reasons stated, we find no error in the trial below.
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No error.

Judges C0zORT and LEWIS concur.

STATE OF NORTH CAROLINA v. JEFFREY BRYAN NICHOLSON

No. 89225C871
{Filed 19 June 1990)

1. Rape and Allied Offenses § 5 (NCI3d) — attempted first degree
rape —insufficiency of evidence

Evidence was insufficient to submit a charge of attempted
first degree rape to the jury where the evidence tended to
show that defendant entered the home of the vietim, held
a gun to her head, carried her to various rooms in her house,
and then gave the victim the gun and apologized after she
ran outside her house, but there was no evidence that would
give rise to a reasonable inference that the attack on the
vietim was sexually motivated or that defendant at any time
had the intent to gratify his passion on the victim.

Am Jur 2d, Rape §§ 88, 89.

2. Kidnapping § 1.2 (NCI3d) — no evidence of lesser offense of
false imprisonment
The trial court did not err in failing to instruct on and
submit to the jury the offense of false imprisonment as a
lesser included offense of second degree kidnapping where
defendant was charged with restraining the victim for the
purpose of terrorizing her; the State’s evidence unerringly
pointed to a purpose to terrorize the victim in defendant’s
act of grabbing her at gunpoint and telling her that he was
going to kill her; the jury clearly rejected defendant’s testimony
that the whole incident was a misunderstanding; and there
was thus no evidence supporting the lesser included offense.

Am Jur 2d, Abduction and Kidnapping §§ 14, 27, 32.
3. Arrest and Bail § 197 (NCI4th) — bail revoked during trial —no

new conditions set—defendant not entitled to mistrial

The trial court did not err in denying defendant’s motion
for a mistrial after the court revoked bail during trial and
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failed to impose new conditions for bail as set forth in N.C.G.S.
§ 15A-534(f), where the court’s action was taken at the end
of the first day of trial, after the victim had testified and
after the jury had been excused for the evening; when defend-
ant was brought to court the next day, he was not in shackles
or dressed in prison garb and was not escorted by a deputy
sheriff; and the trial court’s action did not affect defendant
in the preparation and defense of his case to his prejudice.

Am Jur 2d, Bail and Recognizance § 27.

APPEAL by defendant from Judgments of Judge James C.
Davis entered 13 April 1989 in IREDELL County Superior Court.
Heard in the Court of Appeals 15 February 1990.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General Randy L. Miller, for the State.

D. Blake Yokley for defendant appellant.

COZORT, Judge.

Defendant appeals from jury verdicts finding defendant guilty
of second-degree kidnapping and attempted first-degree forcible
rape. We vacate the conviction for attempted first-degree rape
but find no error in the conviction for second-degree kidnapping.

The State's evidence presented at trial tended to show the
foliowing: On the morning of 10 October 1988, defendant rang the
doorbell of the residence of Betty Jean Thompson to ask for a
bandage for his finger. Ms. Thompson knew defendant as her
neighbors’ son-in-law and had known defendant’s wife since the
wife was a child. Ms. Thompson gave defendant a bandage, and
defendant left. Approximately twenty minutes later, defendant
returned and asked for some matches. While Ms. Thompson was
in the kitchen looking for matches, defendant entered the house
and grabbed her by placing his left arm around her neck and
shoulder. In his right hand was a pistol which he pointed toward
her head. Defendant told Ms. Thompson that he was going to kill
her and forced her to walk from the kitchen into the living room,
where she either fell or slid down onto the floor. She asked him
why he was doing this to her. Defendant never spoke but jerked
her up from the floor, placed his hands under her legs and picked
her up, and began to carry her across the living room toward
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the back of the house where the bedrooms and bathrooms were
located. Ms. Thompson then screamed and she either fell or was
dropped to the floor, and defendant then slammed himself down
on top of her. Defendant then began to cry, and Ms. Thompson
wiggled free and ran outside. Defendant followed her, told her
he was sorry, and handed her the gun. Defendant was later arrested.

Defendant’s version of the events was that he had gotten the
gun from his house earlier because he had seen a German Shepherd
near the house and he was going to shoot it. When he came back
outside with the gun, the dog was gone, and defendant put the
gun in his pocket. Defendant then went back inside and started
washing dishes but cut his finger. He proceeded to the Thompson
residence, gun in hand because he thought he might see the dog
again. He received a bandage from Ms. Thompson and returned
home. Later he was cold and decided to light a kerosene heater
but could not find any matches. He again went to the Thompson
residence (with the gun) and asked Ms. Thompson for matches.
Ms. Thompson asked him in and he followed her into the kitchen.
When she turned around to give him the matches, she saw the
gun, panicked, and began to run. They collided in the ensuing
confusion; defendant tried to grab her arm and explain. He told
her he was not going to hurt her and began crying. After Ms.
Thompson ran outside, defendant told her he was sorry he had
scared her and gave her the gun.

[11 By his first assignment of error defendant contends that the
trial court erred in denying his motion to dismiss the charge of
attempted first-degree rape at the close of the State’s evidence
because there was insufficient evidence that defendant intended
to rape his victim. We agree.

To prove the charge of attempted first-degree rape against
defendant, the State was required to prove that defendant had
the intent to have vaginal intercourse with the victim by force
and against her will and that in the ordinary and likely course
of events his assaultive acts would result in the commission of
a rape. N.C. Gen. Stat. §§ 14-27.2, 14-27.6 (1989); State v. Dowd,
28 N.C. App. 32, 220 S.E.2d 393 (1975). Although the State is not
required to show an actual physical attempt to have sexual inter-
course with the victim, there must be substantial evidence that
defendant had the intent to gratify his passion upon the victim
notwithstanding any resistance on her part. State v. Schultz, 88
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N.C. App. 197, 362 S.E.2d 853 (1987), aff'd per curiam, 322 N.C.
467, 368 S.E.2d 386 (1988). Viewing the evidence presented at trial
in the light most favorable to the State, as must be done in consider-
ing defendant’s motion to dismiss, we fail to discern any evidence
that would give rise to a reasonable inference that the attack
on the victim was sexually motivated or that defendant at any
time had the intent to gratify his passion on the victim. The convic-
tion for attempted first-degree rape must be vacated.

We note that, in vacating a conviction for attempted rape,
this Court previously has remanded a similar case for sentencing
for assault on a female. See State v. Rushing, 61 N.C. App. 62,
300 S.E.2d 445 (1983), aff'd per curiam, 308 N.C. 804, 303 S.E.2d
822 (1983). More recent decisions, however, have foreclosed that
option. In State v. Wortham, 318 N.C. 669, 351 S.E.2d 294 (1987),
our Supreme Court ruled that assault on a female is not a lesser
included offense of attempted second-degree rape. Relying on
Wortham, this Court has held that simple assault is not a lesser
included offense of attempted second-degree rape. State v. Robin-
son, 97 N.C. App. 597, 389 S.E.2d 417 (1990). Therefore, there ap-
pears to be no lesser included offense for which defendant could
be sentenced on remand.

Defendant next contends that the trial court erred in denying
his motion to dismiss the charge of second-degree kidnapping, because
the alleged restraint forming the basis of the kidnapping charge
was an inherent and inevitable feature of the alleged attempted
rape and, therefore, convictions for both violated his constitutional
rights against double jeopardy. Our decision to vacate the convie-
tion for attempted first-degree rape renders this issue moot.

[2] Defendant further contends that the trial court erred in failing
to instruct on and submit to the jury the offense of false imprison-
ment as a lesser included offense of second-degree kidnapping.
As defendant did not request such an instruction, he would be
barred from raising this alleged error on appeal, see N.C.R. App.
P. 10(b)2), unless the omission constituted “plain error.” See State
v. Odom, 307 N.C. 655, 300 S.E.2d 375 (1983). Under the plain
error rule, an appellate court will review defects in jury instrue-
tions despite the failure of a defendant to bring the defect to
the attention of the trial court if the defect affected a substantial
right. State v. Rathbone, 78 N.C. App. 58, 65, 336 S.E.2d 702,
706 (1985), disc. review denied, 316 N.C. 200, 341 S.E.2d 582 (1986).
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Defendant must show that the omission was error and that, in
light of the record as a whole, the error had a probable impact
on the verdict. State v. Bell, 87 N.C. App. 626, 635, 362 S.E.2d
288, 293 (1987).

In State v. Whitaker, 316 N.C. 515, 342 S.E.2d 514 (1986),
the defendant was convicted of kidnapping to facilitate attempted
second-degree rape and contended on appeal that the trial court
erred in denying his timely request for an instruction on false
imprisonment. The Supreme Court agreed, holding that the failure
to instruct was error because there was evidence from which the
jury could have concluded that defendant intended not to commit
rape as charged but some other sexual offense. In Whitaker, there
was no question about the unlawfulness of the restraint, only about
the defendant’s intent. In the case before us, defendant was charged
with restraining the victim for the purpose of terrorizing her. The
State's evidence unerringly pointed to a purpose to terrorize the
victim in defendant’s act of grabbing the victim at gunpoint and
telling her that he was going to kill her. The jury clearly rejected
defendant’s testimony that the whole incident was a misunderstand-
ing. There thus being no evidence supporting the lesser included
offense of false imprisonment, the trial court did not commit plain
error in failing to instruct the jury on false imprisonment.

[3] By his last assignment of error, defendant contends that the
trial court erred in denying his motion for a mistrial after the
court revoked bail during trial and failed to impose new conditions
for bail as set forth in N.C. Gen. Stat. § 15A-534(f) (1989). Although
the record does not disclose the court’s reason for revoking bail,
it does reveal that the court’s action was taken at the end of
the first day of trial, after the victim had testified and after the
jury had been excused for the evening, and that, when defendant
was brought into court the next day, he was not in shackles or
dressed in prison garb and was not escorted by a deputy sheriff.
Defendant fails to convince this Court that the trial court’s action
affected defendant in the preparation and defense of his case to
his prejudice. We decline to order a new trial based on the record
before us. This assignment of error is overruled.

As for defendant’s conviction of second-degree kidnapping, we
find no error in the trial below. We vacate the judgment for at-
tempted first-degree rape.



148 IN THE COURT OF APPEALS

SPARKS v. NATIONWIDE MUTUAL INS. CO.
[99 N.C. App. 148 (1990)]

No error in part, vacated in part.

Judges WELLS and LEWIS concur.

SHIRLEY SPARKS, PeTITIONER v. NATIONWIDE MUTUAL INSURANCE CO,,
RESPONDENT

No. 8928DC1285
(Filed 19 June 1990)

Insurance § 69.4 (NCI3d) — hit-and-run accident —recovery against
John Doe —insurer’s refusal to defend —insurer’s obligation to
pay judgment

Where petitioner recovered a default judgment against
John Doe, an unidentified hit-and-run driver, the trial court
erred in determining that defendant insurer was not bound
and obligated to pay the judgment, since petitioner was driving
the automobile of the insured with the consent and approval
of the insured when it was struck by the vehicle of another
insured, that vehicle having been struck by the hit-and-run
driver, and petitioner in all other respects complied with the
requirements of N.C.G.S. § 20-279.21(b)8)(b) so that she was
entitled to benefit from uninsured motorist coverage; further-
more, petitioner was not required to name the insurer in her
action against John Doe, only to give insurer notice, which
she did; and respondent could not attempt to defend its prior
election not to provide a defense to John Doe by alleging
that service of process on John Doe was insufficient, as re-
spondent had actual notice of the action. N.C.G.S. § 1-166.

Am Jur 2d, Automobile Insurance §§ 299-302, 330, 331, 335.

APPEAL by petitioner from order entered 15 September 1989
by Judge Peter L. Roda in BUNCOMBE County District Court. Heard
in the Court of Appeals 30 May 1990.

Petitioner was involved in a motor vehicle collision in which
a hit and run driver ran into the rear of a vehicle driven by John
Thurman causing that car to strike the vehicle driven by petitioner.
Petitioner received personal injuries as a result of the accident.
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She initiated suit against Thurman and against John Doe, the
unknown hit and run driver. The identity of the hit and run driver
was never established. Service was obtained on John Doe by
publication. At all times relevant, the owner of the car driven
by petitioner, Jack Weatherford, and Thurman were insured by
respondent, Nationwide Mutual Insurance Company. Respondent
received the complaint of petitioner against John Doe, the hit and
run driver and Thurman. Respondent provided a defense for Thur-
man but not Doe.

John Doe was severed from the lawsuit and judgment was
entered by default against John Doe in favor of petitioner for
the sum of $5,000.00. Petitioner filed a Petition for Declaratory
Judgment seeking a declaration that respondent was bound and
obligated to pay the judgment entered against John Doe. The trial
court entered an order granting summary judgment for respondent.
Petitioner appeals.

Moore, Lindsay & True, by Ronald C. True and William H.
Leslie, for petitioner-appellant.

Robert G. McClure, Jr., P.A., by Frank J. Contrivo, for
respondent-appellee.

LEWIS, Judge.

Petitioner contends: “The Court erred in entering an Order
of Summary Judgment in favor of Respondent in that the same
is contrary to G.S. 20-279.21 and applicable case law.” That portion
of the statute, entitled * ‘Motor vehicle liability policy’ defined,”
which is applicable for the case at bar, addresses uninsured motorist
coverage.

Where the insured, under the uninsured motorist coverage,
claims that he has sustained bodily injury as the result of
collision between motor vehicles and asserts that the identity
of the operator or owner of a vehicle (other than a vehicle
in which the insured is a passenger) cannot be ascertained,
the insured may institute an action directly against the insurer.

N.C.G.S. § 20-279.21(b)(3)(b). Chapter 20, Article 9A of the General
Statutes which contain the statute quoted above was adopted as
the “Motor Vehicle Safety and Financial Responsibility Act of 1953.”
In interpreting this statute, this Court has stated: “To properly
evaluate the effect of [the statute]. .., it is necessary to understand
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the policies behind . . . the North Carolina Financial Responsibility
Act. . . .” South Carolina Ins. Co. v. Smith, 67 N.C. App. 632,
636, 313 S.E.2d 856, 859, disc. rev. denied, 311 N.C. 306, 317 S.E.2d
682 (1984).

The primary purpose of the compulsory motor vehicle liability
insurance required by North Carolina’s Financial Responsibili-
ty Act is to compensate innocent victims who have been in-
jured by financially irresponsible motorists. Insurance Co. v.
Roberts, 261 N.C. 285, 134 S.E.2d 654 (1964). Furthermore,
the Act is to be liberally construed so that the beneficial pur-
pose intended by its enactment may be accomplished. Moore
v. Imsurance Co., 270 N.C. 532, 155 S.E.2d 128 (1967).

Id., 313 S.E.2d 860. The following analysis will focus on the wording
of the statute “liberally construed” and the extent to which peti-
tioner complied with the statute.

The statute includes specific requirements which the “insured”
must meet in order to benefit from “uninsured motorist coverage.”
N.C.G.S. § 20-279.21(b)(8)b). Each requirement will be listed below
in the words of the statute, and the manner in which petitioner
complied with the statute will be specified.

(1) The liability insurance covers “the named insured and
. any person who uses with the consent, expressed or
implied, of the named insured, the motor vehicle to which
the policy applies. . . .” N.C.G.S. § 20-279.21(b)(3)(b). [Peti-
tioner was driving the automobile of the insured with the
consent and approval of the insured.]

(2) The liability coverage must be with “an insurance carrier
duly authorized to transact business in this State.” N.C.G.S.
§ 20-279.21(a). [The parties stipulated that the insured was
properly covered by respondent.]

(3) The “persons insured” driving the insured’s vehicle must
have “sustained bodily injury.” N.C.G.S. § 20-279.21(b)3)(b).
[The parties stipulated that this was an action by petitioner
for “damages for personal injuries.”]

(4) “[Tlhe identity of the operator or owner of a vehicle
... cannot be ascertained.” Id. [The parties stipulated that
the driver was a *“hit and run driver.”]
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(5) “[The insured, or someone in his behalf, shall report the
accident within 24 hours or as soon thereafter as may be
practicable, to a police officer, peace officer, other judicial
officer, or to the Commissioner of Motor Vehicles.” Id. [The
parties stipulated “[t]hat the collision . . . was investigated
at the scene, within 24 hours of the collision, by appropriate
law enforcement officials.”]

(6) “The insured shall also within a reasonable time give notice
to the insurer of his injury, the extent thereof, and shall
set forth in such notice the time, date and place of such
injury.” Additionally, “[s[uit may not be instituted against
the insurer in less than 60 days from the posting of the
first notice of such injury . . . to the insurer. . . .” Id.
[The parties stipulated that “the Petitioner placed Respond-
ent on notice of Petitioner’s claims for personal injuries
more than 60 days prior to instituting suit as against Re-
spondent’s insured and the hit and run driver.”]

(7) “[Wl]ithin 15 days following receipt of the notice of the
accident to the insurer, the insured shall furnish to insurer
such further reasonable information concerning the acei-
dent and the injury as the insurer shall request.” Id. [The
parties stipulated that “the collision . . . was reported to
Respondent and/or its agents within 15 days of the collision.”]

Petitioner adhered to each of the requirements set forth in the
statute. Respondent properly received petitioner's complaint but,
even though respondent was granted ample opportunity to do so,
respondent failed to provide a defense for the uninsured hit and
run driver. Thereafter, a default judgment was entered against Doe.

Respondent contends that North Carolina has “no statutory
scheme for default judgment against a fictitious person.” North
Carolina General Statute § 1-166 provides:

When the plaintiff is ignorant of the name of a defendant
the latter may be designated in a pleading or proceeding by
any name. . . .

The applicable statute for the case at bar is based upon the situa-
tion in which “the identity of the operator or owner of a vehicle
... cannot be ascertained.” N.C.G.S. § 20-279.21(b)(8)(b). This statute
states that, in that situation, the plaintiff “may institute an action
directly against the insurer.” Id. (Emphasis added.) The statute
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does not require that the insurer be a named party. The failure
by the petitioner in this case to name the insurer as a party is
not fatal. Since a major purpose of accurately identifying the de-
fendant is to provide notice, and, in the case at bar, the insurer
had actual notice of the action, respondent’s argument is without
merit.

Respondent also questions the service of process against John
Doe which was accomplished by publication in the Black Mountain
News once a week for three consecutive weeks. The notice in-
dicated that the pleading against John Doe had been filed because
of his “negligent operation of an automobile on the 25th day of
March, 1987.” Relying on Rule 4(k)2) of the North Carolina Rules
of Civil Procedure as it read at the time of the commencement
of the underlying action, respondent states that this notice was
inadequate because it contained ‘“no description of ‘John Doe’

.. nor ... any description of the subject motor vehicle accident.
..." The applicable Rule of Civil Procedure states: “If the defendant
is unknown, he may be designated by description and process may
be served by publication. . . .” (Emphasis added.) A challenge to
the notice would have been appropriate at the time of the underly-
ing action when respondent was already defending Thurman and
had actual notice. Respondent could have elected to intervene pur-
suant to Rule 24 of the North Carolina Rules of Civil Procedure.
However, at this point in the appeal, we note that respondent
was provided with appropriate notice of the action and may not
attempt to defend its prior election not to provide a defense to
John Doe by alleging that “[s]ervice of process on ‘John Doe’ was
insufficient.”

Finally, respondent alleges that “The Motor Vehicle Safety
and Financial Responsibility Act does not require that [the insurance
company] provide a defense or indemnification for a fictitious ‘John
Doe.’ " Therefore, respondent contends, it had no duty to defend
because respondent was not named directly as a party in the underly-
ing action. As discussed above, the statute states only that the
insurer may be named directly in a suit against an unknown unin-
sured motorist. N.C.G.S. § 20-279.21(b)(3}(b). The statute does not
require that the insurer be a named party. The statute does clearly
intend for the insurer “to compensate the innocent victims of finan-
cially irresponsible motorists.” Nationwide Mut. Ins. Co. v. Aetna
Life & Casualty Co., 283 N.C. 87, 90, 194 S.E.2d 834, 837 (1973).
Petitioner strictly adhered to every requirement set forth by the
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statute, and the ordinary meaning of the statute indicates that
the insurer in this situation must compensate the victim of an
automobile accident in which “the identity of the operator or owner
of a vehicle . . . cannot be ascertained. . ..” N.C.G.S. § 20-279.21(b)3)(b).
“Where the language of a statute . .. is clear and its meaning
unmistakable, there is no room for construction, but we merely
follow the intention as thus plainly expressed.” State v. Norfolk
Southern R.R. Co., 168 N.C. 103, 109, 82 S.E. 963, 966 (1914).

We reverse the granting of summary judgment in favor of
the respondent and remand this action to the trial court.

Reversed and remanded.

Judges ORR and GREENE concur.

MARIE S. VON RAMM v. OLAF T. VON RAMM

No. 8914DC701

(Filed 19 June 1990)

1. Rules of Civil Procedure § 60.4 (NCI3d) — motion to set aside
denied — appeal —underlying judgment neot reviewed
Defendant’s notice of appeal from the trial court’s order
denying his motion to set aside an earlier child support order
referred only to the denial to set aside and therefore did
not present the underlying judgment for review.

Am Jur 2d, Appeal and Error § T711.

2. Appeal and Error § 450 (NCI4th) — child support—stipulation

that appeal was proper —no jurisdiction conveyed by stipulation

A stipulation by the parties that notice of appeal from

two judgments was “timely and proper” could not confer jurisdie-

tion on the Court of Appeals to review one judgment for
which no proper notice of appeal was given.

Am Jur 2d, Appeal and Error §§ 723, 725.
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3. Divorce and Alimony § 24.1 (NCI3d)— child support — mortgage
payments not compelled

The trial court’s judgment did not compel defendant to

pay mortgage payments on the parties’ home but instead al-

lowed defendant to pay child support in the form of cash or

mortgage payments, and the judgment was therefore proper.

Am Jur 2d, Divorce and Separation §§ 630, 1024, 1025, 1044,

APPEAL by defendant from judgment entered 30 January 1989
by Judge Richard G. Chaney in DURHAM County District Court.
Heard in the Court of Appeals 10 January 1990.

Puylley, Watson, King & Hofler, P.A., by Tracy Kenyon Lischer
and Donna B. Slawson, for plaintiff-appellee.

Maxwell, Martin, Freeman & Beason, P.A., by James B.
Maxwell, for defendant-appellant.

GREENE, Judge.

Defendant appeals the trial court’s 30 January 1989 judgment
denying defendant’s motion to set aside a 17 June 1988 judgment
relating to child support payments.

The record shows that defendant was married to plaintiff when
plaintiff filed a complaint for alimony pendente lite, child custody
and support in 1984. The trial court entered an order granting
plaintiff’s request in 1984, including these conclusions of law:

Based upon the incomes, estates, and accustomed standard
of living of the parties, [defendant] should pay to [plaintiff],
to provide her sufficient means whereon to subsist during the
pendency of this suit . .. $1,124.00 . . . per month; . . . [defend-
ant] should pay to [plaintiff] as child sup[plort the following:
... $2,959.00 per month . . . [and] $1,835.00 per month, of
said sum may be discharged by paying directly, if [defendant]
so elects, the current house payment . . . (emphasis added).

At the time the court granted defendant’s divorce prayer, plaintiff
and two children of the marriage occupied the family residence
at 3433 Dover Road.

Defendant also filed a complaint requesting absolute divorce,
which the court granted in 1986, reserving for later resolution



IN THE COURT OF APPEALS 155

VON RAMM v. VON RAMM
[99 N.C. App. 153 (1990)]

the issue of equitable distribution. Trial of equitable distribution
matters was in June, 1987, but prior to the court’s entry of judg-
ment, defendant filed a motion in the cause in October, 1987, re-
questing that the court modify the 1984 child support, alimony
and child custody provisions. Plaintiff filed a response to defend-
ant’s motion and moved the court to hold defendant in contempt
for failure to comply with the court’s order to pay child school
expenses, and plaintiff’'s medical and insurance expenses. The court
heard argument concerning these motions in March, 1988.

The court entered equitable distribution judgment on 25 April
1988, which included a provision awarding plaintiff the house and
lot at 3433 Dover Road.

On 17 June 1988, the trial court entered its order concerning
defendant’s motion to modify and for plaintiff's motion for con-
tempt, in which it modified the 1984 judgment, reducing defendant’s
child support payments somewhat and concluding as matters of
law that defendant should pay the expenses plaintiff requested
in her contempt prayer and “[ejxcept where modified . . . all other
Orders governing support and maintenance of the minor children
remain in full force and effect.”

Within 10 days of entry of this order, defendant filed a Rule
59 motion to set it aside. In December, 1988, the court heard the
parties’ argument concerning defendant’s motion to set aside the
judgment and plaintiff’s motion for contempt. On 30 January 1989,
the court entered an order denying defendant’s motion to set aside
and instead of assessing defendant in contempt, ordered him to
pay back child support and alimony to plaintiff.

Defendant gave written notice of appeal on 3 February 1989:

Now CoMES OLAF T. VON RAMM, the Defendant in the
above captioned matter, through counsel, and hereby gives
notice of appeal to the Court of Appeals of North Carolina
from the [Judgment] entered on the 30th day of January, 1989,
in the Distriet Court of Durham County by The Honorable
Richard G. Chaney in regard to issues surrounding the amount
and manner of continuing payments of child support.

In the settled record on appeal, the parties stipulated that “[n]otice
of Appeal from the judgments [of June 1988 and January 1989]
was given in a proper and timely fashion.”
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Subsequent to docketing of the record on appeal, plaintiff moved
this court to dismiss defendant’s purported appeal from the 17
June 1988 judgment, asserting that defendant had appealed only
from the 30 January 1989 judgment denying defendant’s Rule 59
motion.

The issues are: (I) whether defendant’s notice of appeal vested
this court with jurisdiction to review the 17 June 1988 judgment;
(IT) whether the parties’ stipulation to a notice of appeal can confer
jurisdiction on a reviewing court; and (III) whether the trial court
erred in denying defendant’s motion to set aside the June 1988
judgment.

I

[1] Defendant contends that the language of his notice of appeal
“made apparent” his intent to appeal from the June 1988 judgment
in addition to the January 1989 order. We disagree.

Proper notice of appeal requires that a party “shall designate
the judgment or order from which appeal is taken . . .” N.C.R.
App. P. 3(d) (Cum. Supp. 1989). “Without proper notice of appeal,
this Court acquires no jurisdiction.” Brooks, Com'’r of Labor wv.
Gooden, 69 N.C. App. 701, 707, 318 S.E.2d 348, 352 (1984). A court
“may not waive the jurisdictional requirements of [federal appellate]
Rules 3 and 4, even for ‘good cause shown’ under Rule 2, if it
finds that they have not been met.” Torres v. Oakland Scavenger
Co., 487 U.S. 312, 317, 101 L.Ed.2d 285, 291 (1988) (footnote omitted).

Notice of appeal from denial of a motion to set aside a judgment
which does not also specifically appeal the underlying judgment
does not properly present the underlying judgment for our review.
Chapparal Supply v. Bell, 76 N.C. App. 119, 120, 331 S.E.2d 735,
736 (1985) (appellant’s appeal of the court’s denial of appellant’s
Rule 60 motion to set aside entry of summary judgment did not
include appeal of the underlying summary judgment against ap-
pellant); see also Brooks (notice of appeal from judgment of con-
tempt against appellant did not infer appellant’s intent to appeal
from a subsequent judgment dismissing appellant’s counterclaim).

Despite these principles, we may liberally construe a notice
of appeal in one of two ways to determine whether it provides
jurisdiction over an apparently unspecified portion of a judgment.
First, “a mistake in designating the judgment, or in designating
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the part appealed from if only a part is designated, should not
result in loss of the appeal as long as the intent to appeal from
a specific judgment can be fairly inferred from the notice and
the appellee is not misled by the mistake.” Smith v. Independent
Life Ins. Co., 43 N.C. App. 269, 274, 258 S.E.2d 864, 867 (1979),
citing 9 Moore’s Federal Practice § 203.17[2], 3-80-3-82 (2d ed.
1990) (footnotes omitted) (emphasis added). Second, if a party
technically fails to comply with procedural requirements in filing
papers with the court, the court may determine that the party
complied with the rule if the party accomplishes the “functional
equivalent” of the requirement. Torres, at 317, 101 L.Ed.2d at
291 (overlooking a party’s failure to comply with a federal notice
of appeal requirement of designating the petitioner’s name) (em-
phasis added).

We determine that this court has jurisdiction to review only
appellant’s appeal of the trial court’s January 1989 order, which
denies defendant’s Rule 59 motion. On its face, defendant’s notice
of appeal fails to specify any other judgment or order. Furthermore,
a reader cannot ‘fairly infer’ from the language of the notice of
appeal that appellant intended also to appeal the June 1988 order
which underlies defendant’s Rule 59 motion. The January 1989
judgment addressed muitiple child support issues, including both
defendant’s continuing child support obligations and his past unpaid
obligations of child support raised by plaintiff's motion for con-
tempt. Although defendant’s notice of appeal refers to “issues sur-
rounding the amount and manner of continuing payments of child
support,” this language clearly directs this court’s review to the
portion of the January 1989 judgment concerning current, rather
than past, child support obligations, and it is not the ‘functional
equivalent’ of designating the June 1988 judgment. We decline
to adopt a torturous interpretation of the language beyond its
obvious purpose of limiting our review to a single child support
issue in the 1989 judgment from which defendant appeals. Thus,
according to either of the two liberal readings of defendant’s notice
of appeal set out above, it failed to give notice of appeal from
the June 1988 judgment.

We do not address the issue of whether plaintiff was misled
by defendant’s mistaken notice of appeal, since we reach that in-
quiry only if we can infer that defendant intended to appeal from
a judgment not specifically designated.
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11

[2] Defendant next contends that the parties’ stipulation that notice
of appeal from the “judgments” was “timely and proper” gives
this court jurisdiction to review the June 1988 order. We disagree.

“Jurisdiction is the power of a court to decide a case on its
merits . . .” Jones v. Brinson, 238 N.C. 506, 509, 78 S.E.2d 334,
337 (1953). Appellate Rule 3 requirements for specifying judgments
are jurisdictional in nature. Brooks, at 707, 318 S.E.2d at 352.
“[JJurisdiction cannot be conferred by consent, waiver, or estoppel
.« . [jlurisdiction rests upon the law and the law alone. It is never
dependent on the conduct of the parties.” Feldman v. Feldman,
236 N.C. 731, 734, 73 S.E.2d 865, 867 (1953) (citations omitted).

We determine that defendant’s notice of appeal did not em-
power this court to review the trial court’s June 1988 order. Even
if we assume arguendo that the parties’ stipulation encompasses
the 1988 order, the stipulation cannot supplant the Rule 3 designa-
tion requirements of our appellate law.

II1

[3] Defendant contends that the trial judge erred in denying de-
fendant's Rule 59 motion because the 1989 judgment improperly
compelled defendant to continue paying child support in the form
of plaintiff's home mortgage payments. We disagree.

Defendant has no basis for arguing that the trial court erred
because our review of the 1984 judgment shows that it allows
defendant to elect whether to pay support in the form of mortgage
payments and does not compel defendant to pay mortgage payments
on the home.

Dismissed in part and affirmed in part.

Judges JOHNSON and PARKER concur.
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IN THE MATTER OF: VERA PHILLIPS

No. 8913DC905
(Filed 19 June 1990)

Courts § 16 (NCI3d) — custody of minor transferred by one district
court to another —no authority of court to transfer

The Bladen County District Court erred in transferring
custody of a minor child from Bladen County DSS to Cumberland
County DSS and in transferring the entire action to Cumberland
County District Court since the child’s legal residence when
the proceeding was initiated was Bladen County, the county
of her parents’ residence; neither the child’s parents’ incarcera-
tion outside Bladen County nor the child’s hospitalization out-
side Bladen County affected her legal residence; though the
child’s hospitalization may have been a change in circumstances
warranting modification of prior orders, change in circumstances
did not authorize the court to exceed its statutory authority;
and Cumberland County District Court orders entered while
the child was hospitalized in Cumberland County did not con-
flict with continued custody by Bladen County DSS or con-
tinued jurisdiction of her case in Bladen County. N.C.G.S.
§§ TA-523(a), TA-524, TA-558(b), TA-647, TA-664(a), 153A-257.

Am Jur 2d, Infants §§ 29, 33.

ON writ of certiorari from judgment entered 11 April 1989
by Judge David Garrett Wall, Sr. in BLADEN County District Court.
Heard in the Court of Appeals 7 March 1990.

This is an appeal by the Cumberland County Department of
Social Services (“Cumberland DSS”) from an order entered in Bladen
County District Court transferring custody of a minor child from
Bladen County Department of Social Services (“Bladen DSS”) to
Cumberland DSS and transferring the entire action to Cumberland
County District Court.

On 15 June 1987, the Bladen County District Court ordered
Bladen DSS to assume custody of Vera, the minor child. Vera’s
parents, Ann and Sylvester Phillips, were subsequently sentenced
to life imprisonment and placed in the custody of the North Carolina
Department of Corrections without bond pending appeal. Bladen
DSS retained custody of Vera from 15 June 1987 until entry of
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the order of 11 April 1989 transferring custody to Cumberland
DSS. During this period, Vera was declared a dependent juvenile.

On 20 January 1989, Bladen County Mental Health Center
and Bladen DSS officials took Vera to Cumberland Hospital, a private
psychiatric facility in Cumberland County, due to serious emotional
and psychological problems. Vera was admitted to Cumberland
Hospital pursuant to N.C. Gen. Stat. § 122C-221, which provides
for voluntary admissions of minors to facilities for the mentally
ill. As required by N.C. Gen. Stat. § 122C-224, a hearing was held
in Cumberland County District Court within fifteen days of Vera's
admission to the hospital. Judge James F. Ammons ordered that
Vera receive further inpatient treatment at the hospital for a period
not to exceed fifty-six days. Judge Ammons further ordered that
Vera not visit with her parents during this period and ordered
Cumberland DSS to determine what future placement was in Vera’s
best interest.

On 7 February 1989, Bladen DSS moved for a review of the
prior orders of the Bladen County District Court with regard to
Vera's custody and visitation with her parents. At the hearing
on 30 March 1989, the day before Vera’s anticipated discharge
from the hospital, the court ordered that Bladen DSS retain custody
of Vera and upon her discharge from the hospital, find a suitable
placement. The court also ordered that Vera have no contact with
her parents.

The night before Vera's planned discharge, she suffered a
relapse. On 31 March 1989, a second hearing was held in Cumberland
County District Court. Janice B. Blanks, a Bladen DSS social worker,
was present at the hearing. Judge Sol G. Cherry ordered that
Vera receive further treatment for a period not to exceed thirty
days. He further ordered that Vera not visit with her parents
in prison, that attorneys representing any parties not interview
her without the express approval of the court, and that a Cumberland
County guardian ad litem investigate the best future course for Vera.

On 4 April 1989, Bladen DSS moved in Bladen County District
Court to transfer Vera’'s case to Cumberland County District Court.
A hearing was held on 11 April 1989. At that hearing, Judge Wall
ordered this action transferred to Cumberland County District Court,
custody of Vera transferred to Cumberland DSS and relieved Bladen
DSS of any further involvement in the action. From this order,
Cumberland DSS appeals.
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Attorney General Lacy H. Thornburg, by Assistant Attorney
General Debra K. Gilchrist, Amicus Curiae.

Thomas M. Johnson for appellee Bladen County Department
of Social Services.

David L. Kennedy for appellant Cumberland County Depart-
ment of Social Services.

ARNOLD, Judge.

The issue before us is the validity of the following portions
of the trial court’s order:

IT 1S THEREFORE ORDERED, ADJUDGED, AND DECREED AS
FOLLOWS:

1. That this action be transferred to the Cumberland Coun-
ty District Court, Juvenile Division, for further dispositional
proceedings and further monitoring of the situation of the minor
child, Vera Phillips.

2. That legal and physical custody of the minor child,
Vera Phillips, be, and is hereby, transferred to the Cumberland
County Department of Social Services.

We hold that the trial court exceeded its authority in entering
the quoted provisions of the 11 April 1989 order.

While the trial court’s order does not specify the statutes
relied upon as authority, the order does contain the following con-
clusions which the trial judge apparently thought were a sufficient
basis for the order:

2. That there has been a material and substantial change of
circumstances surrounding the minor child, Vera Phillips, and
her welfare and best interests, to warrant a change in the
prior Orders of this Court so as to transfer this action to
the Cumberland County District Court. . . .

8. That . . . it is impossible for this Court to properly monitor
and control the activities of [Vera] and . . . that the [Bladen
DSS], and . . . the attorney advocate . . . [and] the guardian
ad litem for [Vera}, and the attorneys for the parents of [Vera]
are further prevented from performing and carrying out their
specific lawful duties.
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4. That, should [Vera] need additional foster home placement
away from her minor brother . .., and since there are no
such additional foster placement available in Bladen County
at this time, that Cumberland County is also the more advan-
tageous and convenient place to have jurisdiction and control
of [Vera] and the action herein because such county is where
the treatment facility whereat [Vera] is currently being treated
and is also the county in which any additional foster placement
should be made for [Vera].

First, although Vera’s hospitalization may have been a change
in circumstances warranting modification of the prior orders pur-
suant to N.C. Gen. Stat. § TA-664(a), any modification must be
within the court’s statutory authority. Change in circumstances
does not authorize a court to exceed its statutory authority.

Second, we see no conflict between the Cumberland County
District Court orders pursuant to N.C. Gen. Stat. § 122C-221 et
seq. on the one hand and the continued custody of Vera by Bladen
DSS and jurisdiction of her case in Bladen County on the other.
The Bladen DSS initially took Vera to Cumberland Hospital for
treatment and presumably saw treatment there as being in her
best interest. Furthermore, the Cumberland County District Court
orders pursuant to N.C. Gen. Stat. § 122C-221 et seq. merely af-
fected Vera during her hospitalization in Cumberland County. They
had no effect on her beyond her hospitalization. In fact, by the
terms of Bladen's own order of 30 March 1989, Bladen DSS was
to find a suitable placement for Vera upon her discharge from
the hospital.

Third, the 31 March 1989 Cumberland County order that Vera
receive thirty additional days of inpatient treatment included a
provision that attorneys representing any parties not interview
Vera without the express approval of that court. Limiting contact
with her parents’ attorneys was a legitimate condition on Vera's
continued hospitalization. Moreover, assuming that a primary pur-
pose of interviews by her parents’ attorneys was to seek visitation
with Vera, the restriction on interviews with the attorneys was
consistent with Bladen’s own order of 30 March 1989, which had
prohibited visits with her parents.

Fourth, that Bladen lacked a facility like Cumberland Hospital
and a foster placement for Vera separate from her brother does
not confer authority on the trial court to transfer her to Cumberland
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County. We recognize that the trial judge may simply have been
trying to place Vera in the setting best equipped to treat her.
This effort must be made, however, within the limits of the court’s
authority.

The order itself does not reveal adequate statutory authority
for the trial court’s action and our review of other statutes has
likewise revealed no basis for the order. Pursuant to N.C. Gen.
Stat. § TA-523(a), the Bladen County District Court acquired jurisdic-
tion over Vera in June 1987 when Bladen DSS initiated proceedings
alleging Vera to be “neglected.” Pursuant to N.C. Gen. Stat.
§ TA-524, the Bladen County District Court retained continuing
jurisdiction of Vera's case. Neither N.C. Gen. Stat. §§ 7A-523 or
TA-524 vests the court with the authority to transfer its jurisdiction
to Cumberland County District Court.

While N.C. Gen. Stat. § TA-558(b) authorizes a judge to transfer
a proceeding that was begun in a district other than a juvenile's
residence to the district where the juvenile resides, this statute
is not applicable here. Vera's legal residence when the proceeding
was Initiated was Bladen County, the county of her parents’ residence.
See N.C. Gen. Stat. § 153A-257(a). Neither her parents’ incarcera-
tion outside Bladen County nor her hospitalization outside Bladen
County affected her legal residence. See id. at (a)(2). The proceeding
was begun in the county of Vera's residence, so the transfer
mechanism of N.C. Gen. Stat. § 7TA-558(b) was not triggered.

Finally, N.C. Gen. Stat. § TA-647, entitled “Dispositional alter-
natives for delinquent, undisciplined, abused, neglected, or depend-
ent juvenile,” does not authorize a transfer to Cumberland DSS.

The 11 April 1989 order of the Bladen County District Court is
Reversed.

Judges JOHNSON and ORR concur.
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STATE OF NORTH CAROLINA v. RAY NOBLE TUGGLE

No. 8917SC756
(Filed 19 June 1990)

Searches and Seizures § 24 (NCI3d) — information from informants
—sufficiency of showing of probable cause

An affidavit submitted by a deputy sheriff when he ap-
plied for a search warrant was sufficient to support the
magistrate’s finding of probable cause where the deputy stated
that one confidential informant had provided him with informa-
tion which had resulted in numerous convictions; the informant
had within one week of the affidavit seen a lawn mower at
defendant’s house similar to one reported stolen; the informant
stated that defendant was involved in trading cocaine for stolen
property; a second informant, with little indicia of reliability,
provided evidence that defendant had sold controlled substances
approximately two years earlier; and a third informant, who
claimed to be an eyewitness to the transactions, provided
evidence that defendant had traded property for cocaine one
month earlier.

Am Jur 2d, Searches and Seizures §§ 68, 69.

APPEAL by the State from Order of Judge James M. Long
entered 5 April 1989 in ROCKINGHAM County Superior Court. Heard
in the Court of Appeals 8 February 1990.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General Doris J. Holton, for the State, appellant.

A. D. Folger, Jr., and Robert S. Cahoon for defendant appellee.

COZORT, Judge.

On 17 May 1988, Deputies Lindsey Watkins and Gene Nelson
of the Rockingham County Sheriff's Department appeared before
a magistrate and obtained a warrant to search the defendant’s
home and all vehicles on the premises. On the same day officers
executed the search warrant, found and seized contraband, and
arrested the defendant.

On 22 August 1988, the defendant was indicted for, among
other offenses, feloniously possessing stolen goods, trafficking in
cocaine, maintaining a dwelling house to keep or sell controlled
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substances, maintaining a vehicle to keep or sell controlled
substances, possessing cocaine with intent to sell, feloniously possess-
ing marijuana, and possessing marijuana with intent to sell.

On 2 September 1988, the defendant moved to suppress all
evidence seized as a result of the search. The trial court “con-
clude[d] that the search warrant issued and served on May 17,
1988 . . . was issued without probable cause, and . . . therefore,
the fruits of that search and all evidence obtained {from the] search
should be suppressed.” The State appealed, contending that the
court erred by applying an incorrect legal standard for determining
the existence of probable cause.

The issue presented by the case below is whether the affidavit
submitted by Deputy Sheriff Watkins when he applied for a search
warrant was sufficient to support the magistrate’s finding of prob-
able cause under the Fourth Amendment of the United States
Constitution and Article 1, Section 20 of the North Carolina Con-
stitution. We hold that the affidavit did establish probable cause,
and we reverse the trial court’s order to the contrary.

Deputy Watkins swore to the following:

On May 17, 1988, this Applicant received information from
a Confidential & Reliable Source of Information relating to
stolen property being on the property of Ray Tuggle. Said
confidential and reliable source shall be referred to as CRS #1.

Said CRS #1 has previously provided information to this
Applicant which has resulted in numerous convictions in the
District and Superior Courts of Rockingham County.

That CRS #1 has personal knowledge of an International
Cub Cadet riding lawn mower having been reported stolen
to the Rockingham County Sheriff's Department on May 1,
1988. That this case report is Rockingham County Sheriff’s
Department case number 88-6425-5.

That CRS #1 has had occasion to be upon the premises,
specifically an outbuilding, of Ray Tuggle. That CRS #1 has
been at the residence of Ray Tuggle between the dates of
May 10, 1988 — May 17, 1988, and had the opportunity to observe
an International Cub Cadet riding lawn mower, consistent in
appearance with the aforementioned stolen riding lawn mower.
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That CRS #1 has further related that Ray Tuggle will trade
controlled substance, cocaine, for stolen property.

That CRS #1 has described the Ray Tuggle residence and
location of outbuildings to this Applicant. That this Applicant
has personal knowledge of the residence and outbuilding belong-
ing to Ray Tuggle. That the description as given by CRS
#1 is consistent with Applicant’s personal knowledge.

That the Co-Applicant in this matter is employed as a
Detective with the Rockingham County Sheriff's Department.
That the Co-Applicant [sic] primary enforcement responsibility
involves the investigation of violations of the North Carolina
Controlled Substances Act.

That this Co-Applicant has received information from a
confidential source (CS #2) in March of 1986 that Ray Tuggle
was involved in the sale of controlled substances.

That this Co-Applicant has received information from a
separate confidential source (CS #3) that Ray Tuggle is in-
volved in the sale of controlled substances, and also that Ray
Tuggle will trade controlled substance, cocaine, for property.
That CS #3 has had occasion to be at the residence of Ray
Tuggle during the month of April 1988, and has witnessed
the trading of property for the controlled substance, cocaine.

That CS #3 has personally pointed out the residence of
Ray Tuggle to this Co-Applicant and the description in [sic]
consistent with the previously stated information in this
Application.

Deputy Watkins’ application for a search warrant was based entire-
ly on information supplied by informants.

The controlling case on the sufficiency of informants’ tips to
establish probable cause is Illinois v. Gates, 462 U.S. 213, 76 L.Ed.2d
527, 103 S.Ct. 2317 (1983). In Gates the Court abandoned the
“two-pronged test” derived from Spinelli v. United States, 393
U.S. 410, 21 L.Ed.2d 637, 89 S.Ct. 584 (1969). In place of the two-
pronged test, which had directed “analysis” into two largely inde-
pendent channels—the informant’s “veracity” or “reliability” and
his *“basis of knowledge,” the Court adopted the “totality-of-
circumstances analysis that traditionally has guided probable-cause
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determinations.” Gates, 462 U.S. at 233, 238, 76 L.Ed.2d at 545,
548, 103 S.Ct. at 2329, 2332. Under Gates, the

task of the issuing magistrate is simply to make a practical,
common-sense decision whether, given all the circumstances
set forth in the affidavit before him, including the “veracity”
and “basis of knowledge” of persons supplying hearsay infor-
mation, there is a fair probability that contraband or evidence
of a crime will be found in a particular place. And the duty
of a reviewing court is simply to ensure that the magistrate
had a “substantial basis for . . . conclud[ing]” that probable
cause existed.

Gates, 462 U.S. at 238, 76 L.Ed.2d at 548, 103 S.Ct. at 2332.
The Court emphasized, moreover, that

after-the-fact scrutiny by courts of the sufficiency of an af-
fidavit should not take the form of de novo review. ... “A
grudging or negative attitude by reviewing courts toward war-
rants” is inconsistent with the Fourth Amendment’s strong
preference for searches conducted pursuant to a warrant; “courts
should not invalidate warrant[s] by interpreting affidavit[s] in
a hypertechnical, rather than a commonsense, manner.”

Gates, 462 U.S. at 236, 76 L.Ed.2d at 547, 103 S.Ct. at 2331 (citation
omitted).

In the case below, the trial court’s findings of fact represent
an almost sentence-by-sentence dissection of Deputy Sheriff Watkins’
affidavit. The trial court analyzed the information supplied by the
affidavit in piecemeal fashion. Although the trial court did not
specify the legal standard it applied, we find that its analysis was
characteristic of the two-pronged test rejected by Gates and that
the hearing on the defendant’s motion amounted to a de novo
review of the affidavit's suificiency. That review was error.
Massachusetts v. Upton, 466 U.S. 727, 733, 80 L.Ed.2d 721, 727,
104 S.Ct. 2085, 2088 (1984).

Viewing Watkins’ affidavit as a whole, as required by Gates
and Upton, we find that the magistrate had a substantial basis
for concluding that probable cause existed. The reliability of the
first informant (CRS #1) is established by Watkins’ sworn statement
that in the past CRS #1 had provided him with information which
“resulted in numerous convictions in the District and Superior Courts
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of Rockingham County.” From CRS #1 the magistrate had before
him evidence (1) that the suspect had at his residence during the
week before 17 May 1988 a riding lawn mower similar to one
reported stolen, and (2) that the suspect was involved in trading
cocaine for stolen property. From the second informant (CS #2)
the magistrate had evidence, albeit stale evidence with little indicia
of reliability, that the suspect sold controlled substances during
or before March 1986. From the third informant (CS #3), who claimed
to be an eyewitness to the transaction or transactions, the magistrate
had evidence that the suspect had traded property for cocaine
during April 1988.

No single piece of evidence in the affidavit is conclusive. Only
the reliability of the first informant is shown by the affidavit.
The evidence from the first and third informants is fresher, more
specific, and more credible than the evidence from the second in-
formant. Nevertheless, the information from all three is consistent,
and their cumulative evidence supports the determination that there
was a “fair probability that contraband or evidence of a crime”
would be found at defendant's residence. Gates, 462 U.S. at 238,
76 L.Ed.2d at 548, 103 S.Ct. at 2332. In the case below, as in
other particular cases, it is not easy to determine whether the
affidavit in issue establishes the existence of probable cause, but
the “resolution of doubtful or marginal cases in this area should
be largely determined by the preference to be accorded to war-
rants.” United States v. Ventresca, 380 U.S. 102, 109, 13 L.Ed.2d
684, 689, 85 S.Ct. 741, 746 (1965).

The trial court's order of 5§ April 1989 did not specify whether
it was based on probable cause under the federal constitution,
the state constitution, or both. However, in State v. Arrington
our Supreme Court adopted the “totality of circumstances test
of Gates and Upton . . . . for resolving questions arising under
Article 1, Section 20 of the Constitution of North Carolina with
regard to the sufficiency of probable cause to support the issuance
of a search warrant . . . .” 311 N.C. 633, 643, 319 S.E.2d 254,
260-61 (1984). Therefore, our analysis of probable cause i.. the case
below applies under both the United States and North Carolina
Constitutions.

For the reasons stated above, the trial court’s order of 5 April
1989 is
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Reversed.

Judges WELLS and LEWIS concur.

ROSEMARIE L. GADSON v. NORTH CAROLINA MEMORIAL HOSPITAL AxD
THE STATE PERSONNEL COMMISSION

No. 8910SC889

(Filed 19 June 1990)

State § 12 (NCI3d)— promotion of one employee over another
—no retaliation for earlier discrimination grievance

The State Personnel Commission did not err in concluding
that petitioner failed to show that respondent hospital’s stated
reasons for promoting another employee over her were merely
a pretext for petitioner’s having prevailed in a racial discrimina-
tion claim against respondent ten years earlier, since respond-
ent had legitimate reasons for designing the selection criteria
as it did; size and complexity of respondent hospital made
experience there a legitimate consideration in filling the posi-
tion so that petitioner’s experience in other employment was
not considered; any supervisory experience petitioner acquired
between 1975 and 1980 was not given more weight because
the department was smaller and less complex at the time;
experience of the employee who was promoted was weighted
heavily because most of it was after 1981 when the department
installed more sophisticated equipment and the duties of depart-
ment personnel were expanded; differences in the applicants’
job performance evaluations were not significant; there was
no evidence that respondent knew, at the time of the promo-
tion decision, of the other employee’s alleged mood swings
and so this could not be considered in the decision; petitioner’s
tardiness was considered in making the promotion decision;
and eight years after petitioner had filed and prevailed on
a grievance alleging racial discrimination by the department
director, he rehired petitioner in another position.

Am Jur 2d, Job Discrimination §§ 129, 132, 146, 147,
149, 150, 747, 754.
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APPEAL by petitioner from judgment entered 25 May 1989
by Judge James H. Pou Bailey in WAKE County Superior Court.
Heard in the Court of Appeals 7 March 1990.

This appeal involves respondent North Carolina Memorial
Hospital’s decision in 1987 to deny a promotion to petitioner
Rosemarie L. Gadson, a black woman who prevailed in a racial
discrimination claim against the Hospital. She now claims the
Hospital's decision not to promote her in 1987 was in retaliation
for her 1977 grievance.

In 1977, after several years in the Hospital’'s Communications
Center, Gadson was denied a promotion to the position of Com-
munications Center Supervisor. The position was awarded to a
white woman. Andrew Melvin, Director of the Hospital's Communica-
tions Department, had made the personnel decision. On hearing
Gadson’s grievance, the Personnel Commission found that Gadson
had been denied the 1977 promotion because of racial diserimination
and awarded her back pay and attorney’s fees. Gadson continued
to work in the Communications Department until September 1980,
when she moved out of state with her family.

In August 1985, Gadson returned to North Carolina. Beverly
Williams, the Medical Center Telecommunications Supervisor, re-
hired Gadson as a Medical Center Telecommunications Specialist
I (MCTS I). Melvin, who was still Director of the Communications
Department, approved Williams’ decision to rehire Gadson.

In March 1987, Gadson and another MCTS I, Wendy L. Freeland,
applied for a promotion to MCTS II, a supervisory position. Gadson
and Freeland were the only two applicants for the position. Williams,
the Medical Center Telecommunications Supervisor, was responsi-
ble for filling the vacant MCTS II position. She drafted selection
criteria and questions for the applicants and interviewed each appli-
cant. Melvin, the Communications Center Director, reviewed the
selection criteria and questions, participated in each applicant’s
interview, and reviewed each applicant’s written materials. After
conferring with Melvin and two members of the Personnel Depart-
ment, Williams promoted Freeland to MCTS II.

In October 1987, Gadson filed a grievance against the Hospital
alleging that she had been unfairly denied the promotion. On 27
April 1988, Gadson’s case was heard by an Administrative Law
Judge. The recommended decision of the A.L.J. concluded that
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Gadson had made a prima facie showing of retaliation and that
the Hospital had shown legitimate nondiscriminatory reasons for
promoting Freeland rather than Gadson. The A.L.J. then concluded
that the Hospital's stated nondiscriminatory reasons were only a
pretext for retaliation, stating that the hiring process and selection
criteria were slanted against Gadson.

The State Personnel Commission adopted all of the A.L.J.’s
findings of fact and those conclusions of law regarding Gadson's
prima facie case of retaliation and the Hospital’s showing of legitimate
nondiscriminatory reasons for its action. However, the Commission
disagreed with the A.L.J.’s conclusion that “but for the earlier
race diserimination case, Petitioner would have been chosen above
Ms. Freeland for the promotion to MCTS IL.” Instead, the Commis-
sion concluded that petitioner had failed to carry her burden of
proving that the Hospital’s stated reasons were merely a pretext
for retaliation for past protected activity. Accordingly, the Commis-
sion upheld the Hospital's decision not to promote Gadson to MCTS
II. On appeal, the superior court affirmed the Personnel Commis-
sion’s decision. Petitioner appeals.

Broughton, Wilkins & Webb, by William Woodward Webb,
for petitioner appellant.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General J. Charles Waldrup, for the respondent appellee Hospital.

ARNOLD, Judge.
N.C. Gen. Stat. § 126-36 in pertinent part provides:

“Any State employee . . . who has reason to believe that
... promotion . .. was denied him . . . in retaliation for opposition
to alleged discrimination . . . shall have the right to appeal directly
to the State Personnel Commission.” “The ultimate purpose of G.S.
126-36, G.S. 143-422.2, and Title VII (42 U.S.C. 2000(e), et seq.)
is the same; that is, the elimination of discriminatory practices
in employment.” Dept. of Correction v. Gibson, 308 N.C. 131, 141,
301 S.E.2d 78, 85 (1983).

Petitioner does not dispute any of the Commission’s findings
of fact, nor does she dispute the conclusions of law regarding her
prima facie case of retaliation and the Hospital’s showing of legitimate
nondiscriminatory reasons for its personnel decision. Therefore,
the question raised by petitioner’s primary assignment of error
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is whether the Commission erred in concluding that petitioner failed
to show that the Hospital's stated reasons were merely a pretext
for retaliation.

Petitioner contends the Commission’s order was “[ulnsupported
by substantial evidence . . . in view of the entire record as submit-
ted.” N.C. Gen. Stat. § 150B-51(b)(5). The “whole record” test re-
quires this Court to consider all the evidence, both that which
supports the Commission’s decision and that which detracts from
it. Leiphart v. N.C. School of the Arts, 80 N.C. App. 339, 344,
342 S.E.2d 914, 919, cert. denied, 318 N.C. 507, 349 S.E.2d 862
(1986). Gadson argues that substantial evidence supports the conclu-
sion that the Hospital's stated reasons for not promoting her were
pretextual because the Hospital had weighted the hiring process
and selection criteria against her. Specifically, she argues that the
Hospital underemphasized her telecommunications experience out-
side the Hospital, her supervisory experience at the Hospital, and
evaluations of her job performance as a MCTS I, while over-
emphasizing Freeland’s experience in the Communications Center.
She also argues that the Hospital considered her tardiness, but
did not consider Freeland's behavior problems.

There is, however, substantial evidence in the record that
the Hospital had legitimate reasons for designing the selection
criteria as it did and that, therefore, the Hospital's stated reasons
for its decision were not a pretext for discrimination. Williams
testified that the size and complexity of the Hospital made ex-
perience at the Hospital a legitimate consideration in filling the
MCTS II position. Melvin testified that any supervisory experience
Gadson acquired between 1975 and 1980 was not given more weight
because the department was smaller and less complex at that time.
Similarly, Freeland's experience in the Communications Center was
weighted heavily because most of it was after 1981, when the
Center installed more sophisticated equipment and the duties of
Center personnel were expanded. Melvin testified that the dif-
ferences in the applicants’ job performance evaluations were not
significant because both received high ratings and any slight dif-
ferences were attributable to different supervisors’ evaluation styles.
Finally, there was no evidence that the Hospital knew, at the time
of the promotion decision, of Freeland’s alleged mood swings, so
these behavior problems could not have been considered. Gadson’s
tardiness was, however, documented by the Hospital and was con-
sidered in making the promotion decision. Moreover, evidence showed
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that in 1985, eight years after Gadson had filed and prevailed
on a grievance alleging racial discrimination by Melvin, the Com-
munications Department Director, he approved the hiring of Gadson
as a MCTS 1. Petitioner offers no explanation for why Melvin
would retaliate against her in 1987 for her 1977 opposition to
discrimination when he did not do so in 1985.

From the whole record, substantial evidence supports the Com-
mission’s conclusion that the Hospital's stated reasons were
legitimate and not a pretext for discrimination. Conversely, there
is lacking substantial evidence that retaliation for past opposition
to discrimination was the Hospital's “predominant reason,” see Ross
v. Communications Satellite Corp., 759 F.2d 355 (1985), for denying
Gadson the promotion.

Petitioner makes two further assignments of error under N.C.
Gen. Stat. § 150B-51. She contends first that the Personnel Commis-
sion heard new evidence after receiving the A.L.J.’s recommended
decision, and second, that the agency did not state the specific
reasons for not adopting the A.L.J.’s recommended decision. We
reject both these arguments. First, the Commission rejected the
A.L.J.s conclusion that the Hospital's reasons for not promoting
Gadson were pretextual by stating in part that “said conclusion
is inconsistent with prior decisions of this Commission.” This state-
ment in no way shows the Commission considered new evidence
after receiving the A.L.J.’s recommended decision. Second, the Com-
mission stated that Gadson had failed to carry the burden of showing
that the Hospital's reasons for not promoting her were pretextual
and discussed the shortcomings of Gadson's evidence. This is a
sufficient statement of specific reasons for rejecting the A.L.J.’s
recommended decision.

Petitioner’s remaining assignments of error essentially repeat
the substance of those already reviewed and we reject them without
further discussion.

No error.

Judges JOHNSON and ORR concur.
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IN THE MATTER OF: EATON CORPORATION, Post OrFice Box 1728, KINGs
MouUNTAIN, NORTH CAROLINA 28086, CLAaIMANT v. PUBLIC SERVICE COM-
PANY OF NORTH CAROLINA, RESPONDENT

No. 8910UC925
(Filed 19 June 1990)

1. Gas § 1 (NCI3d)— gas overcharges—claim barred on basis
of statute of limitations—error
The Utilities Commission improperly barred plaintiff’s claim
for a refund of gas overcharges by applying the two-year statute
of limitations of N.C.G.S. § 62-132, since that statute applies
to rates permitted or allowed to take effect, while the rates
which plaintiff contested were established by the Commission
in a general rate case after full hearing.

Am Jur 2d, Public Utilities §§ 58, 59; Limitation of Ac-
tions § 453.

2. Gas § 1 (NCI3d)— classification of customer —determination
by Utilities Commission—no statute of limitations barring
recovery of overcharges

In a proceeding to recover for gas overcharges it was
for the Utilities Commission to determine whether claimant
maintained complete standby fuel and equipment and was
therefore eligible for a lower rate schedule, but if claimant
was entitled to recover under N.C.G.S. § 62-139(a), which pro-
hibits a public utility from receiving greater compensation
than that prescribed by the Commission, or under N.C.G.S.
§ 62-140, which prohibits discrimination by utilities as to rates
or services, then there was no applicable statute of limitations.

Am Jur 2d, Public Utilities §§ 58, 59; Limitation of Ac-
tions § 453.

3. Gas § 1 (NCI3d)— gas overcharges—statute of limitations—
affirmative defense adequately raised

In a proceeding to recover for gas overcharges an affirma-
tive defense as to the statute of limitations was adequately
raised by respondent, even though not raised in the pleadings,
where, in the hearing before a Utilities Commission hearing
examiner, respondent explained that it first offered claimant
a refund calculated upon the basis of the statute of limitations
in ordinary contracts cases.



IN THE COURT OF APPEALS 175

IN RE EATON CORP. v. PUBLIC SERVICE CO.
[99 N.C. App. 174 (1990)]

Am Jur 2d, Public Utilities §§ 58, 59; Limitation of Ac-
tions § 453.

APPEAL by claimant from final order of the North Carolina
Utilities Commission entered 14 June 1989. Heard in the Court
of Appeals 12 March 1990.

On 18 May 1987 claimant Eaton Corporation wrote to the North
Carolina Utilities Commission complaining of an overcharge for
natural gas purchased from respondent, Public Service Company
of North Carolina. The parties were unable to resolve the dispute.
By letter filed 30 December 1987, claimant’s grievance became a
formal complaint.

After a hearing on the complaint, a Commission hearing ex-
aminer issued a Recommended Order Dismissing Complaint for
the reason that the claim was barred by the two-year statute of
limitations in G.S. 62-132. Claimant and the Public Staff filed excep-
tions. On 14 June 1989, the full Commission, with one member
dissenting, issued its Fiinal Order Overruling Exceptions and Af-
firming Recommended Order. Claimant and the Public Staff appeal.

North Carolina Utilities Commission— Public Staff Legal Divi-
sion, by Staff Attorney David T. Drooz, for claimant-appellant.

Stott, Hollowell, Palmer & Windham, by James C. Windham,
Jr., for claimant-appellant.

Burns, Day & Presnell, P.A., by F. Kent Burns, for respondent-
appellee.

PARKER, Judge.

Claimant brings forward two assignments of error on appeal.
First elaimant contends the Utilities Commission erred in concluding
that the two-year statute of limitations in G.S. 62-132 applies to
this case. Claimant argues that the proper statute of limitations
is found in G.S. 1-52(9). Second claimant contends the Commission
erred in applying the two-year statute of limitations when that
statute was not pleaded as a defense. We hold that the Commission
erroneously interpreted and applied G.S. 62-132 and remand for
further proceedings.

Claimant corporation manufactures automobile and truck com-
ponents. In May 1977 claimant began using natural gas from re-
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spondent and used less than 50 dekatherms per day. Later con-
sumption increased, and for four months in the year ending 30
June 1980, the average use rose to more than 50 dekatherms per day.

Commission Rule R6-19.2(f) requires natural gas utilities to
review each customer'’s consumption for the year ending 30 June
for rate priority classification purposes. If consumption for any
two months would have qualified the customer for a priority requir-
ing a lower rate, the utility must, by 30 September, automatically
reclassify the customer to a lower rate priority as defined in the
rule. The rule defines priorities in terms of Mef/day (thousand cubie
feet per day). A dekatherm of gas is approximately one thousand
cubic feet. Priority 2.1 is for industrial customers who use less
than 50 dekatherms per day. Respondent’s rate schedule 22 was
available to industrial customers qualifying for priorities 1.2 through
2.4. This rate schedule was renumbered to 55 and later to 17,
but the availability provisions remained the same. Priority 2.5 ap-
plies to industrial customers using between 50 and 300 dekatherms
per day. Schedule 23, later renumbered to 60, then to 20, was
available to industrial customers qualifying for priorities 2.5 through
2.7. This rate schedule also provided that the customer must main-
tain complete standby fuel and equipment.

On 1 January 1985, respondent amended claimant's priority
rating and lowered claimant’s rate from Schedule 55 to Schedule
60. The last schedule designations, t.e., 55 to 17 and 60 to 20,
were amended by a general rate making case in November 1986
after claimant was given a higher priority rating. We will refer
to these schedules as Schedule 55/17 and Schedule 60/20. In a letter
dated 2 December 1986 claimant asserted that the corporation had
become eligible for the lower rate as of 1 September 1980, based
on its increased level of consumption during the period ending
30 June 1980. Claimant demanded a refund of $15,724.73 represent-
ing the difference between charges applicable under the two rate
schedules for the period from 1 September 1980 through 31 December
1984.

General Statute 62-132 provides that if (i) the rates or charges
being collected by the utility are “other than the rates established
by the Commission,” and (ii) the rates or charges being collected
are “‘unjust, unreasonable, discriminatory or preferential,” then the
Commission may upon petition by an interested party order a re-
fund of unjust rates or charges collected within two years prior
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to the petition. The two-year limit is not a true statute of limitation
or repose, because it runs backward in time from the date of the
petition, not forward from the date of the wrongful overcharge
or the date of its discovery. By its own terms, the two-year limit
on recovery applies only where a utility has charged unjust rates
not established by the Commission.

[1] We first consider whether the rates charged claimant were
“established” by the Commission. In Utilities Comm. v. Edmisten,
Attorney General, 291 N.C. 327, 230 S.E.2d 651 (1976), our Supreme
Court discussed the difference between established rates and per-
mitted rates as follows:

There is moreover in Article 7 a clear statutory dichotomy
between rates which are made, fixed or established by the
Commission on the one hand and those which are simply per-
mitted or allowed to go into effect at the instance of the
utility on the other. Rates which are established by the Com-
mission, that is after full hearing, findings, conclusions, and
a formal order (see G.S. 62-81 for the required procedure for
general rate cases or proceedings for “an increase in rates”)
“shall be deemed just and reasonable, and any rate charged
by any public utility different from those so established shall
be deemed unjust and unreasonable.” G.S. 62-132. Rates which
the Commission simply allows to go into effect by any of the
three methods described are subject to being challenged by
interested parties or the Commission itself and after a “hearing
thereon, if the Commission shall find the rates or charges
collected to be other than the rates established by the Com-
mission, and to be unjust, unreasonable, discriminatory or
preferential, the Commission may” order refund pursuant to
the provisions of G.S. 62-132.

Id. at 352, 230 S.E.2d at 666 (emphases in original). “Established
rates” thus has a very specific statutory meaning. By the language
of the statute, the right to challenge unjust rates and obtain a
refund therefor under G.S. 62-132 does not extend to established
rates.

Claimant argues that for the period in question it should have
been on established Schedule 60/20, rather than established Schedule
55/17, i.e., that it was charged the wrong established rate. From
the record, there is no dispute that respondent’s rate schedules
55/17 and 60/20 were established by Commission order in general
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rate cases after full hearing. These rates were not permitted or
allowed to take effect; they are established rates. Claimant’s claim,
therefore, cannot arise under G.S. 62-132, and the Commission im-
properly barred the claim by application of the two-year statute
of limitations in G.S. 62-132.

[2] General Statute 62-139(a) prohibits a publie utility from direct-
ly or indirectly, by any device whatsoever, collecting or receiving
greater or less compensation than that prescribed by the Commis-
sion. General Statute 62-140 prohibits discrimination by utilities
as to rates or services. Respondent’s rate schedule 60/20 includes
a requirement that the customer maintain complete standby fuel
and equipment. Such equipment enables a business to continue
operations if its allotment of natural gas is curtailed during a short-
age. As an industrial customer’s use of natural gas increases and
its rate becomes more favorable, the risk also increases that during
a shortage the customer will be subject to curtailment. The risk
of curtailment is thus an integral part of natural gas rate structur-
ing. Rule R6-19.2, under which natural gas utilities must annually
evaluate customers on the basis of their consumption, is in fact
entitled “Priorities for curtailment of service.”

On appeal respondent contends that claimant was never in
fact eligible for Rate Schedule 60/20. Although claimant claimed
to have standby fuel and equipment, it was unable to accept curtail-
ment of its natural gas supplies. Claimant asserts that other
businesses without standby capacity were nevertheless under
Schedule 60/20. The Commission has the power to determine ques-
tions of fact arising under G.S. 62-139 and G.S. 62-140. Whether
claimant was eligible for Schedule 60/20 is a question of fact for
the Commission.

Upon reconsideration of this matter the Commission may deter-
mine that claimant has a claim arising under G.S. 62-139 and/or
G.S. 62-140. If so the Commission must consider the appropriate
remedy and statute of limitations, including determination of any
factual questions necessary to that decision. We merely note that
claimant is correct in asserting that Article 7 does not contain
a statute of limitations for actions arising under either G.S. 62-139
or G.S. 62-140.

[38] Claimant also argues the Commission erred in applying a statute
of limitations when none was raised in the pleadings. “Great liberality
is indulged in pleadings in proceedings before the Commission,
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and the technical and strict rules of pleading applicable in ordinary
court proceedings do not apply.” Utilities Commission v. Area
Development, Inc., 257 N.C. 560, 569, 126 S.E.2d 325, 332 (1962).

In the hearing before the examiner, respondent explained that
it first offered claimant a refund calculated upon the basis of the
statute of limitations in ordinary contracts cases. An affirmative
defense was thus raised by respondent. The examiner later ruled
that the claim both arose under and was barred by G.S. 62-132.
If claimant’s claim had arisen under that statute, there would have
been no error in the examiner’s having considered the statute
of limitations contained in that statute. Accordingly, on remand
the Commission may determine whether all or a part of the claim,
if any, is barred by the appropriate statute of limitations.

Remanded for further proceedings.

Chief Judge HEDRICK and Judge COZORT concur.

MERCEDES MORAS HARRIS v. PAUL TEMPLE axp THE KROGER COMPANY

No. 89125C649
(Filed 19 June 1990)

1. Libel and Slander § 16 (NCI3d)— statement communicated
to another — sufficiency of evidence

In an action for slander, evidence was sufficient to be
submitted to the jury on the issue of whether defendant’s
statement was published or communicated to and understood
by a third person where the evidence tended to show that
defendant accused plaintiff of giving a worthless check for
groceries, a statement easily understood by anyone who heard
it; plaintiff's testimony that defendant was a few feet away
from her when he made the remarks and that she heard him
was some evidence that others a similar distance from the
speaker also heard; and at the time the statement was made
there were people an arm’s length away from plaintiff entering
the store, a lady directly behind plaintiff whose exit was blocked
by the incident between plaintiff and defendant, bag boys,
a cashier, and customers at the closest checkout eounter ten
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feet away, and others further away who were still close enough
to hear.

Am Jur 2d, Libel and Slander § 444.

2. Libel and Slander § 18 (NCI3d) — punitive damages — sufficiency
of evidence to support
Evidence in an action for slander was sufficient to support
an award for punitive damages where defendant falsely ac-
cused plaintiff of giving a worthless check for merchandise,
a criminal offense involving moral turpitude, and the law
therefore presumed actual damages; and that defendant acted
maliciously and with reckless indifference to the truth and
plaintiff's rights was indicated by evidence tending to show
that without making any inquiry at all into the validity of
plaintiff's check, which could have been ascertained by a phone
call, and based only on the irrelevant report that checks of
her husband had been returned almost two years earlier, he
loudly charged her with a criminal offense in the presence
of many other people, continued to do so despite her explana-
tion and protests, and in effect forced her to go through the
humiliating experience of returning the groceries she had bought
and the change received and departing from the store
empty-handed.

Am Jur 2d, Libel and Slander §§ 352, 353.

APPEAL by defendants from judgment entered 28 February
1989 and order entered 15 March 1989 by Judge Wiley F. Bowen
in CUMBERLAND County Superior Court. Heard in the Court of
Appeals 6 December 1989,

A. Maxwell Ruppe for plaintiff appellee.

Young, Moore, Henderson & Alvis, P.A., by David P. Sousa
and Knox Proctor, for defendant appellants.

PHILLIPS, Judge.

[1] The trial of this action for slander ended in plaintiff obtaining
judgment for $3,500 in compensatory damages and $7,600 in punitive
damages for being falsely accused by the defendants of giving
the Kroger store a worthless check for groceries. Since the action
is for slander per se, the verdict and judgment can stand only
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if the evidence presented is sufficient to establish the following:
(1) That defendant spoke base or defamatory words which tended
to prejudice her in her reputation, office, trade, business or means
of livelihood or hold her up to disgrace, ridicule or contempt; (2)
that the statement was false; and (3) that the statement was published
or communicated to and understood by a third person. West v.
King’s Department Store, Inc., 321 N.C. 698, 365 S.E.2d 621 (1988).
That the evidence tends to establish the first two elements of
the action is obvious and defendants do not argue otherwise; their
argument is only that the evidence is insufficient to establish the
third element.

When viewed in the light most favorable to plaintiff the evidence
in pertinent part indicates the following: In October, 1985 plaintiff
began buying groceries from the Kroger store on Ramsey Street
in Fayetteville. In January, 1986, she applied for and received
a card from Kroger's authorizing her to cash checks at the store.
After that in buying groceries she gave the store thirty-eight checks,
all of which were duly honored by her bank. On 23 September
1986 plaintiff, who was eight months pregnant, went to the store,
selected groceries costing just under $30, paid with a $40 check
approved by the cashier, and received the difference in cash. As
she was about to leave the store she was stopped in the exit
doorway by Paul Temple, an assistant store manager, who in a
loud voice within the hearing of several other people accused plain-
tiff of writing a bad check for her groceries and demanded that
she return the groceries and money she received as change. Temple
testified that: He “was not aware that Mrs. Harris had been a
regular Kroger customer, nor that she had a check cashing card;”
but that he was informed that three checks of plaintiff’'s husband
written on June 6 and June 7, 1984 —more than a year before
plaintiff married him and moved to Fayetteville—had been returned
marked “insufficient funds,” and that he stopped plaintiff because
of the husband’s “bad check” record. Other evidence by plaintiff
indicated that no one but plaintiff could write checks on her account
and that her husband’s alleged bad checks were forgeries following
the theft of his checkbook.

Defendants’ main reliance is on West v. King’s Department
Store, Inc., supra, where the Court affirmed a directed verdict
against plaintiff customer’s slander per se claim under circumstances
that were similar to but distinguishable from those recorded here.
In West, while plaintiff’s evidence showed that several other people



182 IN THE COURT OF APPEALS

HARRIS v. TEMPLE
[99 N.C. App. 179 (1990)]

gathered in front of the store while she was being accused of
taking merchandise without paying for it, it failed to show, so
the Court held, that any of those people heard the slanderous
charges and understood them. In that case the proximity of the
onlookers to the speaker of the slander did not clearly appear
and the court said that the evidence indicated only a possibility
that someone might have heard the slander and that is not enough.
Tyer v. Leggett, 246 N.C. 638, 99 S.E.2d 779 (1957). West does
not hold, of course, nor does any other case of which we are aware,
that publication of slanderous words cannot be proven by cir-
cumstances indicating that other persons were close enough to
hear and understand the words. In Southwest Drug Stores of
Mississippi, Inc. v. Garner, 195 S0.2d 837 (1967); Gaudette v. Carter,
100 R.I. 259, 214 A.2d 197 (1965); Pelot v. Davison-Paxon Co., 218
S.C. 189, 62 S.E.2d 95 (1950); Little Stores v. Isenberg, 26 Tenn.
App. 357, 172 S.W.2d 13 (1943); and Safeway Stores v. Rogers,
186 Ark. 826, 56 S.W.2d 429 (1933), evidence similar to that recorded
here was held to raise a jury question as to whether the slanderous
words were heard and understood by other persons in the area.
See also 50 Am. Jur. 2d Libel and Slander Sec. 151, p. 658 (1970);
Annotation, Defamation: Actionability of Accusation or Imputation
of Shoplifting, 29 AL.R. 3d 961, 985-87 (1970).

The circumstances testified to in this case are clearly sufficient
to support a finding that Temple’s slanderous remarks were heard
and understood by several people other than plaintiff. As to the
understanding part, there is nothing ambiguous about an accusation
that one has given a worthless check for merchandise; to hear
such words is to understand them unless one is non compos mentis.
And that plaintiff heard the slanderous remarks spoken in a loud
voice from a few feet away, as she testified she did, is some evidence
that others a similar distance from the speaker also heard. As
to others being in position to hear the words just as readily as
she did, plaintiff testified that:

The entrance and exit doors are right beside each other
separated by a frame. At the time Mr. Temple was talking
to me, there were people going into the store that were less
than an arm’s length distance from me. When I was talking
to Mr. Temple, they were looking at me. When Mr. Temple
started pulling my cart forward into the alcove, I looked behind
me and there was a lady right behind me who couldn’t get
out because I was right there. There were bag boys and checkout
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girls at the other checkout booths and I was approximately
10 feet from the closest checkout counter.

This is evidence that Temple’s loudly spoken words were heard
by a large number of people—those within an arm’s length of
plaintiff entering the store, the lady immediately behind her, the
bag boys, cashier, customers at the closest checkout counter, and
others still further away than that. For it is a matter of common
knowledge and experience that in the absence of some unusual
noise that drowns them out words spoken at an ordinary conversa-
tional level in enclosed spaces such as the store in question are
usually heard without difficulty by people who are ten or fifteen
feet away from the speaker; it happens regularly in courtrooms,
conference rooms, and offices to our knowledge and we know of
no reason that would warrant a holding that as a matter of law
sound is less penetrating in a supermarket. Since there is no evidence
of any noises that might have drowned out Temple's accusations,
and the evidence is that he made them in a loud voice, it is inferable
that they were heard well beyond a distance of 10 to 15 feet
by those in the vicinity of the other checkout counters. Further-
more, that at Temple’s direction and pursuant to his accusation
plaintiff returned the groceries and the change received from the
store to the cashier and the cashier returned plaintiff's check to
her is also some evidence that the cashier heard that the exchange
had to be made because plaintiff's check was no good.

[2] Defendants’ further contention—that the evidence does not
support the award of punitive damages—is also without merit.
Punitive damages for slander are allowable when actual damages
are sustained and defendant’s conduct was malicious, wanton, or
recklessly indifferent to the truth and plaintiff’s rights. Cotton
v. Fisheries Products Co., 181 N.C. 151, 106 S.E. 487 (1921); Bowden
v. Bailes, 101 N.C. 612, 8 S.E. 342 (1888). In this case defendants
having falsely accused plaintiff of giving a worthless check for
merchandise in violation of G.S. 14-106, a criminal offense involving
moral turpitude, Oates v. Wackovia Barnk and Trust Co., 205 N.C.
14, 169 S.E. 869 (1933), the law presumes that actual damages
were sustained, as the jury found, and plaintiff did not have to
prove them. Badame v. Lampke, 242 N.C. 755, 89 S.E.2d 466 (1955).
And that defendant Temple acted maliciously and with reckless
indifference to the truth and plaintiff's rights is indicated by evidence
tending to show that without making any inquiry at all into the
validity of plaintiff’'s check, which could have been ascertained by
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a phone call, and based only upon the irrelevant report that checks
of her husband had been returned almost two years earlier, he
loudly charged her with a criminal offense in the presence of many
other people, continued to do so despite her explanation and pro-
tests, and in effect forced her to go through the humiliating ex-
perience of returning the groceries she had bought and the change
received and departing from the store empty-handed. Cotton wv.
Fisheries Products Co., supra; Ward v. Turcotte, 79 N.C. App.
458, 339 S.E.2d 444 (1986).

No error.

Judges WELLS and GREENE concur.

STATE OF NORTH CAROLINA v. ROBIN STACY SMITH

No. 8914SC1091

(Filed 19 June 1990)

1. Criminal Law § 1502 (NCI4th)— restitution— condition of
probation — limitations of civil remedy inapplicable in criminal
prosecution

By tying the amount of restitution which may be imposed
as a condition of probation to such compensation as could or-
dinarily be recovered in a civil action, the General Assembly
meant only that the trial court must refer to the measure
of recoverable damages applying in the relevant civil action—
in this case the measure of damages in a wrongful death
action —for the limited purpose of computing an appropriate
restitutionary amount to be imposed as a condition of proba-
tion under N.C.G.S. § 15A-1343(d), and the statute of limita-
tions of the civil remedy is not applicable.

Am Jur 2d, Criminal Law §§ 572, 574, 575.

2. Criminal Law § 1502 (NCI4th)— restitution as condition of
probation — constitutional rights not violated

The requirement that a defendant pay restitution as a
condition of probation does not violate a defendant’s equal
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protection rights under the North Carolina and U. S. Constitu-
tions. N.C.G.S. § 15A-1343(d).

Am Jur 2d, Criminal Law §§ 572, 574, 575.

APPEAL by defendant from order entered 19 May 1989 in
DURHAM County Superior Court by Judge Anthony Brannon. Heard
in the Court of Appeals 30 May 1990.

Defendant was charged with misdemeanor death by vehicle
in violation of G.S. § 20-141.4(a2) arising out of the April 1985
collision of an automobile operated by defendant with a motorcycle
operated by the decedent. Defendant was convicted in the district
court. She appealed to the superior court. The jury found defendant
guilty as charged, and the trial court sentenced her to a term
of two years' imprisonment, suspended, with five years’ supervised
probation. As a condition of her probation, defendant was required
to pay restitution in the amount of $500,000.00 to the decedent’s
parents. Defendant appealed to this Court. By opinion reported
at 90 N.C. App. 161, 368 S.E.2d 33 (1988), affd, 323 N.C. 703,
374 S.E.2d 866, cert. denied, --- U.S. ---, 109 S.Ct. 2453 (1989),
we found no error in the trial, but vacated that portion of the
judgment requiring defendant to pay restitution in the amount
of $500,000.00 as a condition of probation on grounds, inter alia,
that it was not supported by the evidence, and remanded the case
to the trial court to determine an appropriate amount of restitution.
Pursuant to the resentencing hearing, Judge Brannon entered his
order requiring defendant, as a condition of probation, to make
restitution in the amount of $4,500.00 to the decedent’s mother,
contingent upon defendant’s completion of her G.E.D. degree, her
further completion of a nursing program at Durham Technical In-
stitute or similar institution, and her entry upon gainful employ-
ment. From this order defendant appeals.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General Linda Anne Morris, for the State.

Berman & Shangler, by Dean A. Shangler, for defendant-
appellant.

WELLS, Judge.

Defendant advances two arguments challenging the trial court’s
imposition as a condition of probation that defendant make restitu-
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tion in the amount of $4,500.00 to the decedent’s mother. Defendant
first contends that the trial court erred by failing to give effect
to the two-year statute of limitations pertaining to wrongful death
actions in its application of the wrongful death act in the resentenc-
ing of defendant. Defendant also contends that the order of restitu-
tion violated her rights to equal protection under the fourteenth
amendment to the United States Constitution and Article I § 19
of the North Carolina Constitution. We determine defendant’s
arguments to be without merit, and therefore we affirm the order
entered below.

The authority of the trial court to impose restitution as 4
condition of probation is set forth in G.S. § 15A-1343(d). The provi-
sions of that statute which were in effect at the time of defendant’s
conviction defined restitution, in pertinent part, as “compensation
for damage or loss as could ordinarily be recovered by an aggrieved
party in a civil action.” In our opinion filed in the prior appeal
of this case, we determined that the trial court properly referred
to the wrongful death statute at G.S. § 28A-18-2 to compute the
amount of restitution, but erred in its application of that statute.

[1] Defendant now contends that the language of G.S. § 15A-1343(d)
and our opinion in the prior appeal of this case require, not just
a showing of damages sufficient to support an award of compensa-
tion under the wrongful death act, but proceedings that are timely
brought under G.S. § 1-53(4), the two-year statute of limitations
applicable to the wrongful death act. Defendant insists that because
the resentencing hearing in this case was held over two years
after the victim's death, the trial court could not impose a restitu-
tionary condition of parole predicated on a wrongful death measure
of damages, and the trial court’s refusal to apply the two-year
statute of limitations in these resentencing proceedings, coupled
with the failure of the victim’s survivors to timely bring a civil
wrongful death action, abrogates her vested right not to be sued
or legally obligated to pay damages for the wrongful death of
the victim. We disagree.

Defendant’s argument plainly rests upon the premise that a
monetary amount, determined to be appropriate restitution and
imposed as a condition of probation in accordance with the provi-
sions of G.S. § 15A-1343, is the legal equivalent of an award of
damages in a civil judgment pursuant to a determination of civil
liability. This is simply not the case. Restitution, imposed as a
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condition of probation, is not a legal obligation equivalent to a
civil judgment, but rather an option which may be voluntarily exer-
cised by the defendant for the purpose of avoiding the serving
of an active sentence. Shew v. Southern Fire & Casualty Co.,
307 N.C. 438, 298 S.E.2d 380 (1983). Such an imposition of restitution
“does not affect, and is not affected by, the victim’s right to in-
stitute a civil action against the defendant based on the same
conduct[.]” Id. (Citations omitted and emphasis added.) “Civil liabili-
ty need not be established as a prerequisite to the requirement
of restitution as a probation condition.” Id. (Citations omitted.)

G.S. § 15A-1343(d) clearly details the criteria which the trial
court must apply to arrive at an appropriate amount of restitution.
For example, the basis of the restitutionary amount must be “the
damage or loss caused by the defendant arising out of the offense
or offenses committed by the defendant”; the trial court “shall
take into consideration the resources of the defendant”; the restitu-
tionary amount “must be limited to that supported by the record”;
when the damage or loss caused by a defendant’s offense or offenses
appears to be greater than that which the defendant is able to
pay, “the court may order partial restitution.” Additionally, G.S.
§ 15A-1343(d) further provides that “[a]n order providing for restitu-
tion . . . shall in no way apridge the right of any aggrieved party
to bring a civil action against the defendant for money damages
arising out of the offense or offenses committed by the defendant.”

By defining restitution as ‘“compensation for damage or loss
as could ordinarily be recovered by an aggrieved party in a civil
action,” the Legislature plainly did not intend that G.S. § 15A-1343(d)
import wholesale each and every condition precedent to recovery
in a civil action as bearing on the trial court’s requiring appropriate
restitution as a condition of probation. Such a requirement would
eviscerate the explicit purpose of the statute that restitution, im-
posed as a condition of probation, be an ancillary, rehabilitative
alternative to the serving of an active sentence.

We cannot believe that the Legislature intended this result
when it enacted G.S. § 15A-1343(d). Instead, we are persuaded
that by tying the amount which may be imposed as restitution
to such compensation as could ordinarily be recovered in a civil
action, the General Assembly meant only that the trial court must
refer to the measure of recoverable damages applying in the rele-
vant civil action—such as the measure of damages in a wrongful
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death action—for the limited purpose of computing an appropriate
restitutionary amount to be imposed as a condition of probation
under G.S. § 15A-1343(d). This was implicitly recognized by this
Court in our prior opinion in this case. See State v. Smith, 90
N.C. App. at 167-69, 368 S.E.2d at 38-39. We therefore hold that,
in the context of sentencing proceedings under G.S. § 15A-1343(d),
the two-year statute of limitations at G.S. § 1-53(4) pertaining to
actions instituted under the wrongful death act is not applicable.
Consequently, we conclude that the trial court did not err in refus-
ing to apply that statute of limitations to preclude the imposition
of restitution as a condition of probation in this case.

[21 We next address defendant’s contention that the order of restitu-
tion violated her equal protection rights under both the United
States and North Carolina Constitutions. As we noted above, the
order of restitution in this case was entered pursuant to G.S.
§ 15A-1343(d). This Court has previously held, albeit in a somewhat
different factual context, that the language of G.S.
§ 15A-1343(d) passed constitutional muster under both the four-
teenth amendment to the United States Constitution and Article
I § 19 of the North Carolina Constitution. State v. Stanley, 79
N.C. App. 379, 339 S.E.2d 668 (1986). The fundamental reasoning
in Stanley applies with equal force to the facts of this case. We
therefore reject defendant’s argument.

For the reasons stated, the trial court’s order imposing restitu-
tion as a condition of defendant’s probation must be and is

Affirmed.

Judges PARKER and DUNCAN concur.
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STATE OF NORTH CAROLINA v. RICKY LYNN CANADY

No. 8916SC884
(Filed 19 June 1990)

1. Criminal Law § 1064 (NCI4th) — sentencing hearing —method
of proving aggravating circumstance —failure to object —appeal
waived

Failure of defendant to object to the nature of evidence
offered by the State to prove prior convictions during the
sentencing phase amounted to a waiver of his right to appeal
the sufficiency of the evidence to support the finding of the
prior convictions aggravating factor. Appellate Rule 10(b)2).

Am Jur 2d, Criminal §§ 598, 599.

2. Criminal Law § 1082 (NCI4th) — sentence greater than presump-
tive term—no error
The trial court did not err in sentencing defendant to
a term greater than the combined presumptive sentence for
two crimes, since the judge found in aggravation of the sentence
that defendant had been convicted of crimes punishable by
more than 60 days’ confinement and found no mitigating fac-
tors, and defendant’s was well below the maximum sentence
for his most serious felony.

Am Jur 2d, Criminal Law §§ 598, 599.

Judge GREENE concurring in part and dissenting in part.

APPEAL by defendant from a judgment entered 6 April 1989
by Judge George R. Greene in Superior Court, ROBESON County.
Heard in the Court of Appeals 9 May 1990.

On 17 January 1989, defendant was indicted for second degree
burglary and felonious larceny. Defendant entered a plea of not
guilty and waived arraignment. Defendant was tried and found
guilty on both charges. On 6 April 1989, Judge Greene sentenced
the defendant to a twenty-year active sentence. Defendant appeals.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General J. Charles Waldrup, for the State.

Locklear, Jacobs & Sutton, by Arnold Locklear, for the
defendant.
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LEWIS, Judge.

On 18 November 1988, defendant and two accomplices broke
into an unoccupied home and stole several items of personal property.

Defendant assigns as error the admission into evidence of cer-
tain testimony that he had threatened his two accomplices about
not testifying against him. This evidence is admissible unless “its
probative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or misleading the jury. .. .”
N.C. Rule of Evidence 403; State v. Smith, 19 N.C. App. 158, 159,
198 S.E.2d 52, 53, cert. denied, 284 N.C. 123, 199 S.E.2d 662 (1973).
The decision to admit or exclude evidence under Rule 403 is a
matter within the sound discretion of the trial court. State v. Jones,
89 N.C. App. 584, 594, 367 S.E.2d 139, 145 (1988). We do not find
that the trial court abused its discretion by admitting this evidence.

[1] Defendant next argues that the trial court erred by sentencing
the defendant for a period greater than the presumptive sentence
based upon the fact that the State did not offer any exhibits into
evidence. The State presented information to the court that defend-
ant had prior convictions for felonious possession of marijuana,
felonious possession of LiSD, discharging a firearm into an occupied
motor vehicle and escape from the Department of Corrections. The
defendant never objected to the nature of the evidence offered
by the State to prove the prior convictions and further stated
in the record that his record did not show transgressions against
property and are “not consistent with what he’s been involved
in in the past.” Appellate Rule 10(b}2) requires a party to object
to the failure of the trial court to make necessary findings and
conclusions in order to advance those issues on appeal. “The pur-
pose of this rule appears to be to provide the trial court an oppor-
tunity to correct any obvious defects and thereby eliminate the
need for an appeal and a new proceeding.” State v. Bradley, 91
N.C. App. 559, 564, 373 S.E.2d 130, 132-33, disc. rev. denied, 324
N.C. 114, 377 S.E.2d 238 (1989). Because defendant failed to object
to the State’s statements at sentencing, he has waived his right
to appeal.

[2] Finally, defendant argues that the trial court erred in sentenc-
ing him to a prison term in excess of the presumptive sentence.
The combined presumptive sentence is fifteen years for the two
crimes. The judge found, in aggravation of the sentence, that the
defendant was convicted of crimes punishable by more than sixty



IN THE COURT OF APPEALS 191

STATE v. CANADY
[99 N.C. App. 189 (1990)]

days confinement and found no mitigating factors. Defendant’s con-
viction of second degree burglary alone subjected him to a max-
imum sentence of forty years. Defendant’s sentence of twenty years
imprisonment is well below the maximum sentence for his most
serious felony and is therefore proper. State v. Phillips, 84 N.C.
App. 302, 305, 352 S.E.2d 273, 275, disc. rev. denied, 319 N.C.
462, 356 S.E.2d 12 (1987). The trial court did not err in sentencing
the defendant to a term greater than the presumptive sentence
combined.

No error.
Judge ORR concurs.
Judge GREENE concurs in part and dissents in part.

Judge GREENE concurring in part and dissenting in part.

I agree with the majority that there was no error in the defend-
ant’s trial. I disagree, however, with the majority’s conclusion that
the failure of the defendant to object to the district attorney’s
statements at the sentencing hearing amounted to a waiver of
defendant’s right to complain that the statements were insufficient
to support findings in aggravation of the sentence. The only evidence
presented at the sentencing hearing relating to the prior criminal
conduct of the defendant was the following statement of the district
attorney:

Your Honor, first of all, I would like to present to the Court
facts of a prior criminal record of the Defendant. The Defend-
ant does have prior criminal convictions for felonious posses-
sion of marijuana, felonious possession of LSD, discharging
a firearm into an occupied motor vehicle, and also escape from
a department of corrections conviction. All of these would be
within the time limits which would entitle the Court to find
them as aggravating circumstances in that they are within
ten years and also involve sentences of more than sixty days.

Based on the statements of the district attorney, to which defend-
ant did not object, the trial judge found as aggravating factors
that the defendant had “a prior conviction or convictions for criminal
offenses punishable by more than 60 days confinement.”
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I believe the statements of the district attorney are inadequate
as a matter of law to support the findings of the trial judge and
that the defendant has not waived the right to argue that issue
in this court. “A prior conviction may be proved by stipulation
of the parties or by the original or a certified copy of the court
record of the prior conviction.” N.C.G.S. § 15A-1340.4(e) (1988). Prior
convictions may also be proven by defendant’s testimony. Here
we had only the unsupported statement of the district attorney.
This statement is not competent to prove prior convictions. See
State v. Swimm, 316 N.C. 24, 32, 340 S.E.2d 65, 70-71 (1986); accord
State v. Thompson, 309 N.C. 421, 424-25, 307 S.E.2d 156, 159 (1983)
(prosecutor’s unsworn statements deemed insufficient to prove prior
convictions); State v. Williams, 92 N.C. App. 752, 376 S.E.2d 21,
disc. rev. denied, 324 N.C. 251, 377 S.E.2d 762 (1989). Pursuant
to his active inquisitorial function during sentencing, the trial court
had the duty to examine all the evidence presented to determine
if it would support any of the statutory sentencing factors, even
absent a request by counsel. See State v. Cameron, 314 N.C. 516,
520, 335 S.E.2d 9, 11 (1985). Furthermore, the defendant’s failure
to object to the statements of the district attorney is not a bar
to the defendant raising the issue on appeal. See State v. Mack,
87 N.C. App. 24, 359 S.E.2d 485 (1987), disc. rev. denied, 321 N.C.
477, 364 S.E.2d 663 (1988).

Therefore, since the remarks by the district attorney were
not evidence according to the Swimm decision and since the defend-
ant did not waive his right to argue this issue on appeal, I vote
to remand to the trial court for resentencing.
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IN THE MATTER OF: BLUE RIDGE TEXTILE PRINTERS, INC. (JamEs F.

1.

GENNUSA, PRESIDENT), PosT OFFICE Box 5334, STATESVILLE, NORTH CAROLINA,
28677, CoMPLAINANT v. PUBLIC SERVICE COMPANY OF NORTH
CAROLINA, INC., RESPONDENT

No. 8910UC924
(Filed 19 June 1990)

Gas § 1 (NCI3d)— appropriate rate schedule —sufficiency of
evidence

Evidence was sufficient to support the Utilities Commis-
sion's findings and conclusions regarding the proper rate
schedule for complainant’s account for gas service.

Am Jur 2d, Public Utilities §§ 87, 117, 123, 242, 244.

. Gas § 1 (NCI3d)— reclassification of gas customer— prior

Utilities Commission order not violated

The Utilities Commission did not violate its own order
in placing complainant retroactively in a different classification
for gas service, since the order to which respondent referred
applied only to new gas customers, and complainant’s plant
was already in existence and receiving gas service from re-
spondent when the order in question took effect.

Am Jur 2d, Public Utilities §§ 87, 117, 123, 242, 244.

Gas § 1 (NCI3d)— overcharges for gas service —“established
rate” —statute improperly applied

The remedy and corresponding limitation period in N.C.G.8.
§ 62-132 should never have been applied in complainant’s action
to recover overcharges for gas service, since the rates charged
by respondent were “established” by the Utilities Commission,
that is, determined by the Commission after a full hearing,
findings, conclusions, and a formal order, and that statute ap-
plies only where the rates in question are “other than those
established by the Commission.”

Am Jur 2d, Public Utilities §§ 87, 117, 123, 242, 244.

APPEAL by Public Staff of the North Carolina Utilities Com-

mission and by respondent Public Service Company of North
Carolina, Ine. from Order of the North Carolina Utilities Commis-
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sion entered 5 June 1989. Heard in the Court of Appeals 12 March
1990.

This action was instituted by complainant Blue Ridge Textile
Printers, Inc. (hereinafter “Blue Ridge”) to obtain a refund for
gas service overcharges since 1 September 1981. According to the
record on appeal, the following facts are uncontroverted:

1. Since 1980 Blue Ridge has been receiving gas service from
Public Service Co. of North Carolina, Inec. (hereinafter “Public
Service”) on two separate accounts referred to in the record
as Accounts 4-1 and 7-0.

2. Before determining what rates to charge Blue Ridge and
its other customers, Public Service assigns each account a
curtailment priority pursuant to Commission Rule R6-19.2. These
priorities determine the order in which Public Service may
curtail service to its accounts in the event of a shortage.

3. To compensate customers whose accounts are assigned lower
curtailment priorities, Public Service places these accounts on
more favorable rate schedules.

4. Since August 1978, Public Service has had such a favorable
rate schedule available to industrial customers “with no alter-
nate fuel capability qualifying for Priority 2.5 through 2.7 under
the North Carolina Utilities Commission Rule R6-19.2.” Priori-
ty 2.5 is available to industrial customers for “process, feedstock,
and plant protection” who use between 50 and 300 Mecf (1000
cubic feet) per day, and have “no alternate fuel capability.”

5. This rate schedule, however, also provided that it was sub-
ject to certain special terms and conditions located on the
reverse side of the schedule. Among these terms and condi-
tions was the following: “The Customer agrees ... to have
and to maintain complete standby fuel and equipment available
and agrees to use it whenever necessary.”

6. Although this rate schedule, originally designated Rate
Schedule 23, was succeeded by Rate Schedule 60 which was
in turn succeeded by Rate Schedule 20, the present version
is the same as the original except for minor differences in
the availability language.

7. Plaintiff's account 7-0 was originally assigned to curtailment
priority 2.1 and Rate Schedule 22 in October 1980. Although
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Rate Schedule 22 was succeeded by Schedule 55 in January
1981, which was in turn succeeded by Schedule 17 in November
1986, the availability language in all three schedules was vir-
tually identical. Such schedules were appropriate for “commer-
cial and small industrial customers who are engaged primarily
in the sale of goods, services, or manufacturing . .. who qualify
for Priorities 1.2 through 2.4. . . .”

8. Under Commission Rule R6-19.2(f) as it was written in August
1981, all natural gas public utilities were required to review
their customers’ consumption every July or August for the
previous twelve months and to automatically reclassify to a
lower priority any customer whose consumption had increased
to the point of placing it in a lower priority for any two of
those months.

9. During April, May and June 1981, Blue Ridge’'s consumption
of natural gas under account 7-0 exceeded 50 Mecf or 50
dekatherms per day. Because of this rise in consumption, the
account’s curtailment priority of 2.1, specifically reserved for
accounts using less than 50 dekatherms per day, was no longer
appropriate. Nevertheless, Public Service did not alter Blue
Ridge’s curtailment priority or rate schedule to reflect the
increase.

In its final order entered 5 June 1989, the Commission declared
that “Account 7-0 should have been reclassified to priority 2.5 as
of September 1, 1981, based upon the increase in consumption.”
It then directed Public Service to make a refund to Blue Ridge’s
Account 7-0 for the difference between the actual charges to the
account under Rate Schedules 55 and 17 and the charges that
would have been made under Rate Schedules 60 and 20 (the schedules
for priority 2.5) plus interest from 7 May 1985 until reassignment
of the account. The Commission denied recovery for overcharges
made more than two years prior to 7 May 1987, the date on which
the Public Staff of the North Carolina Utilities Commission received
complainant’s letter containing the substance of his claim and re-
questing relief. The Commission determined that G.S. 62-132 barred
recovery for any overcharges made more than two years prior
to that date. Public Staff of the North Carolina Utilities Commission
and respondent Public Service Company of North Carolina, Inc.
appealed.
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North Carolina Utilities Commission— Public Staff Legal Divi-
sion, by Staff Attorney David T. Drooz, for claimant.

Stott, Hollowell, Palmer & Windham, by James C. Windham,
Jr., for claimant.

Burns, Day & Presnell, P.A., by F. Kent Burns, for respondent.

HEDRICK, Chief Judge.

[11 Respondent argues on appeal that the Commission erred by
placing Blue Ridge on a rate schedule for which it was never eli-
gible. Public Service complains that by putting Blue Ridge on Rate
Schedule 20 even though the corporation had no standby fuel or
equipment, the Commission forced Public Service to discriminate
against other rate 20 customers who were required to have such
alternate fuel capability.

Appellate review of findings and conclusions by the Utilities
Commission is governed by G.S. 62-94 which provides that “[u]pon
any appeal, the rates fixed or any rule, regulation, finding, deter-
mination, or order made by the Commission under the provisions
of this Chapter shall be prima facie just and reasonable.” When
the Commission’s findings and conclusions are supported by compe-
tent, material and substantial evidence, considering the whole record,
they are binding on the appellate court. State ex rel. Utilities
Comm’n v. Public Staff, N.C. Utils. Comm’n, 317 N.C. 26, 343 S.E.2d
898 (1986).

We have reviewed the record on appeal and are satisfied that
the Commission’s findings and conclusions regarding the proper
rate schedule for complainant’s account 7-0 are based on competent,
material and substantial evidence. Respondent’s argument is
therefore overruled.

[2] Respondent also contends the Commission erred “in placing
Blue Ridge retroactively on a rate schedule in violation of its own
order.” Respondent refers us to an order by the Commission from
1978 in Docket No. G-100, Sub 21 which required new customers
on priority 2.5 to install alternate fuel capability. Nevertheless,
as the Commission explains, “[t]he 1978 Order . . . deals with the
connection of new customers, not to reclassification of existing
customers’ priorities. . . .” Blue Ridge's plant was already in ex-
istence and receiving gas service from respondent when the 1978
order took effect. Consequently, the Commission did not violate



IN THE COURT OF APPEALS 197

IN RE BLUE RIDGE TEXTILE PRINTERS v. PUBLIC SERVICE CO.
[99 N.C. App. 193 (1990)]

its own order when it placed Blue Ridge on priority 2.5 and Rate
Schedule 20. Respondent’s argument has no merit.

[3] Finally, Appellant Public Staff assigns as error the Commis-
sion’s determination that the limitation provision in G.S. 62-132
barred claimant’s recovery of overcharges made more than two
years before the filing of the complaint. Public Staff complains
that G.S. 62-132 does not apply to this case because the rates
charged by Public Service were “established” by the Commission.
According to appellant, G.S. 62-132 applies only where the rates
in question are “other than those established by the Commission.”
We agree.

Chapter 62 provides “a clear statutory dichotomy” between
rates “established” by the Commission and rates “permitted or
allowed to go into effect at the instance of the utility.” Utilities
Comm. v. Edmisten, Attorney General, 291 N.C. 327, 230 S.E.2d
651 (1976). The remedy provided by G.S. 62-132 is available only
where, upon petition of an interested party, the Commission holds
a hearing and finds the rates charged to be (i) “other than the
rates established by the Commission,” and (ii) “unjust, unreasonable,
discriminatory or preferential.” “Established” rates, unlike “permit-
ted” or “allowed” rates, are determined by the Commission after
a full hearing, findings, conclusions and a formal order. Such rates
are “deemed just and reasonable.” In the present case, the rates
charged by Public Service (from Rate Schedule 17) were clearly
“established” by the Commission. As a result, the remedy and
corresponding limitation period in G.S. 62-132 should never have
been applied.

An appropriate claim for relief where the disputed rates are
“established” by the Commission may exist under G.S. 62-140 which
prohibits unreasonable discrimination by public utilities, or under
G.S. 62-139 which prohibits a utility from receiving more compensa-
tion for services than the amount prescribed by the Commission.
As Article 7 does not contain a statute of limitations for actions
arising under G.S. 62-139 or G.S. 62-140, the Commission must,
on remand, determine both the appropriate remedy and the proper
statute of limitations.

The order of the Utilities Commission is remanded for further
proceedings consistent with this opinion.
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Remanded.

Judges PARKER and COZORT concur.

NORA M. HINSON v. NATIONAL STARCH & CHEMICAL CORPORATION

No. 8919SC776
(Filed 19 June 1990)

Negligence § 30.2 (NCI3d)— respiratory impairment—acidic cloud
from defendant’s plant— plaintiff’'s smoking —insufficiency of
evidence of causation

The trial court properly directed verdict for defendant
where the evidence, including testimony by plaintiff’s medical
expert, raised no more than speculation as to whether plain-
tiff's exposure to acetic acid released by defendant’s plant
caused plaintiff’s respiratory impairment, or whether the ex-
posure combined with plaintiff's cigarette smoking and occupa-
tional cotton dust exposure to cause the impairment.

Am Jur 2d, Negligence §§ 459, 463, 531.

APPEAL by plaintiff from order entered 23 February 1989 by
Judge W. Douglas Albright in ROWAN County Superior Court.
Heard in the Court of Appeals 18 January 1990.

J. Stephen Gray for plaintiff-appellant.

Hedrick, Eatman, Gardner & Kincheloe, by Mark C. Kurdys,
for defendant-appellee.

GREENE, Judge.

Plaintiff appeals the trial court’s entry of directed verdict for
defendant.

The record shows that plaintiff was a fifty-year-old employee
of a warehouse located near a chemical processing and production
plant, which defendant owned. Defendant is a Delaware corpora-
tion. Plaintiff filed a complaint alleging that on 16 August 1984,
plaintiff was eating lunch outside her employer’s business when
defendant’s plant negligently released a cloud of vapor into the
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air which drifted over plaintiff and which she inhaled. Defendant
answered plaintiff's complaint, denying its allegations.

At trial, plaintiff offered evidence that defendant’s negligence
exposed her to acetic acid (or “vinegar acid”), a toxic chemical.
Plaintiff offered medical evidence to show that after the exposure
she was diagnosed as having some pulmonary impairment. Record
evidence shows that plaintiff had smoked as much as two packs
of cigarettes for approximately thirty years and had worked for
approximately five years at a textile factory, where she was ex-
posed to cotton dust. Plaintiff testified that she continued smoking
for approximately four years after the date of defendant’s alleged
negligence. On the question of causation, plaintiff offered the
testimony of Dr. Myron Goodman, an expert in the field of internal
medicine, who testified in pertinent part:

DIRECT EXAMINATION

Q. Dr. Goodman, do you have an opinion satisfactory to yourself
as to whether the inhalation of a chemical could have caused
bronchitis?

A. Could you repeat that again?

Q. Do you have an opinion satisfactory to yourself, sir, as
to whether the inhalation by Ms. Hinson in 1984 could have
or might have caused some bronchitis, chemical bronchitis?

A. My feeling after examining her and reviewing the facts
at hand, I can state, as I reported in my report, that this
patient in my judgment definitely has respiratory impairment.
She had symptoms after breathing in an odorous chemical as
stated above in the history. I would certainly say that it’s
possible that breathing in the chemical fon] the aforesaid date
could have caused her to have the respiratory impairment.
I would also state that seeing her in person and listening
to her description of symptoms was the most valid means
for a report and the most helpful in the decision that impair-
ment had been caused by chemicals as stated. The inhaled
chemical could have caused impairment. It is extremely dif-
ficult to prove a situation like this, as stated above. There
does exist respiratory impairment. The patient has inhaled
an odorous chemical on above-stated date, and her description
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as stated of the symptoms in my judgment is the most influen-
tial and accurate as far as determining impairment.

Q. Do you feel that Ms. Hinson has any permanent impairment
as far as limitations on her activities as to what she might
be able to do, such as a job or something of that nature?

A. Yes, I think she does. I cannot relate it to any specific
etiology, however, in all honesty.

Q. So you say then it would be hard to determine whether
it was cigarettes or cotton dust or chemicals that would have
caused this—

A. Yes.

Q. When you next saw her after the initial time that you
saw Ms. Hinson, I believe in October of 1986, would you describe
what her condition was like at that time, sir?

A. . .. So there was a—demonstrated by the pulmonary
functions —a diminished pulmonary function, which I am satisfied
with. Now, in all fairness—in all fairness—the patient did con-
tinue to smoke some. I don't think she had very much occupa-
tional exposure during that time. She did continue to smoke
some. And I say there is a degree of decrease in pulmonary
function there. Now, whether that came from an inhaled
chemical, I cannot say yes or no.

Q. Did you find, sir, in your examination that, in fact, there
was anything inconsistent with an exposure to a chemical bron-
chitis or to chemicals that could have caused this problem?

A. No, I cannot say that.

CROSS-EXAMINATION

Q. Now, you stated that you can’t tell whether any respiratory
impairment she had is related to her chemical inhalation or
whether it’s not related. Is that right?
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A. I cannot say categorically, one way or the other.
Emphases added.

At the close of plaintiff's presentation of evidence, defendant
moved for directed verdict according to N.C.G.S. § 1A-1, Rule 50.
The trial court granted defendant’s motion, determining that plain-
tiff's evidence failed to establish a question of fact for the jury
“on the requisite causal connection between Plaintiff's exposure
to chemicals discharged by the Defendant’s facility and Plaintiff’s
alleged respiratory impairment,” considered in the light most
favorable to plaintiff.

The sole issue is whether Dr. Goodman’s testimony on causa-
tion is sufficient to take the case to the jury.

Because the parties do not raise the question, we do not ad-
dress the admissibility of ‘might or could’ opinion evidence, which
is a threshold question separate from the subsequent question of
the sufficiency of such evidence. See Cherry v. Harrell, 84 N.C.
App. 598, 603, 353 S.E.2d 433, 437, review dented, 320 N.C. 167,
358 S.E.2d 49 (1987).

The purpose of a motion for directed verdict is to test the
legal sufficiency of the evidence to take the case to the jury. N.C.G.S.
§ 1A-1, Rule 50 (Cum. Supp. 1989); McFetters v. McFetters, 98
N.C. App. 187, 191, 390 S.E.2d 348, 350 (1990) (citation omitted).
“In deciding the motion, the trial court must treat non-movant’s
evidence as true, considering the evidence in the light most favorable
to non-movant, resolving all inconsistencies, contradictions and con-
flicts for non-movant, giving non-movant the benefit of all reasonable
inferences drawn from the evidence.” Id., at 191, 390 S.E.2d at
350 (citation omitted). The case should not be submitted to the
jury “ ‘merely because some evidence has been introduced by the
party having the burden of proof, unless the evidence be of such
a character as that it would warrant the jury to proceed in finding
a verdict in favor of the party introducing such evidence.'” Lee
v. Stephens, 251 N.C. 429, 434, 111 S.E.2d 623, 627 (1959) (citation
omitted) (expert medical testimony that it was possible that dece-
dent’s motor vehicle collision caused a cerebral hemorrhage presented
no question of causation to the jury and was improperly submitted
to the jury).
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“[Plositive causation testimony ordinarily will settle the matter
of sufficiency, provided it is not inherently incredible, Whether
[either word] ‘could or might’ is sufficient depends upon the general
state of the evidence.” 1 Brandis on North Carolina Evidence
§ 137, n.38 (Cum. Supp. 1989) (citation omitted). To defeat a motion
for directed verdict and take the question of causation to the jury,
non-movant’s evidence * ‘must indicate a reasonable scientific prob-
ability that the stated cause produced the stated result. . . .”
Cherry, at 603, 353 S.E.2d at 437 (citation omitted). When “evidence
raises a mere conjecture, surmise and speculation as to [causation],”
it is insufficient to present a question of causation to the jury.
Maharis v. Weathers Bros. Moving & Storage Co., 2567 N.C. 767,
768, 127 S.E.2d 548, 549 (1962) (witness who opined that rags “could
have caused” a fire and “that it was ‘possible that this fire could
have happened from any one of a number of causes’” is insufficient
to present a causation question for the jury).

Drawing every reasonable inference from the evidence and
considering the evidence in the light most favorable to plaintiff,
we determine that the ‘general state of the evidence,” including
Dr. Goodman’s expert testimony, raises no more than a possibility
that defendant’s actions caused plaintiff’s pulmonary impairment.
Some degree of probability, however small, must exist to provide
the jury with a question of causation to resolve. We find applicable
our Supreme Court’s analysis of the law and circumstances in the
Makharis decision. The facts in evidence in Mahkaris are analogous
to the facts as presented in this case, illustrating that Dr. Good-
man’s testimony raises nothing more than speculation as to whether
plaintiff's exposure to acetic acid alone caused her respiratory im-
pairment, or combined with her cigarette smoking and occupational
cotton dust exposure to cause the impairment.

Affirmed.

Judges JOHNSON and PARKER concur.
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HCA CROSSROADS RESIDENTIAL CENTERS, INC. anpD LAUREL WOOD OF
HENDERSON, INC., PeETiTIONERS v. NORTH CAROLINA DEPARTMENT
OF HUMAN RESOURCES, DIVISION OF FACILITY SERVICES, CER-
TIFICATE OF NEED SECTION, RespoNDENT (IN RE: PIA-ASHEVILLE, INC.
DB/A APPALACHIAN HALL, PrOPOSED INTERVENOR-RESPONDENT)

No. 8910DHRS805
(Filed 19 June 1990)

Administrative Law and Procedure § 55 (NCI4th)— metion to in-
tervene denied—proposed intervenor not “party”—mno right
to appeal denial of motion

Appalachian Hall, which operated a hospital providing
substance abuse, chemical dependency, and psychiatric serv-
ices to adolescents and adults in Buncombe County, had no
right of direct appeal to the Court of Appeals from the denial
of its motion to intervene in two cases where petitioners sought
certificates of need to develop adolescent chemical dependency
treatment facilities in Buncombe and Henderson Counties, since
Appalachian Hall was not and could not be a party to the
contested hearing involving petitioners until its motion to
intervene was approved. N.C.G.S. § 131E-188(b); N.C.G.S.
§ 150B-2(5).

Am Jur 2d, Administrative Law §§ 369, 576.

APPEAL by PIA-Asheville, Inc. (Appalachian Hall) from the
Decision of I. 0. Wilkerson, Jr., Director of the Division of Facility
Services, North Carolina Department of Human Resources. Deci-
sion entered 23 March 1989. Heard in the Court of Appeals 13
February 1990.

Moore & Van Allen, by Noah H. Huffstetler, III and Margaret
A. Nowell, for petitioner HCA Crossroads Residential Centers, Inc.

Bode, Call & Green, by Diana Evans Ricketts and S. Todd
Hemphill, for petitioner-appellee Laurel Wood of Henderson, Inc.

Attorney General Lacy H. Thornburg, by Assistant Attorney
General James A. Wellons, for respondent-appellee N. C. Depart-
ment of Human Resources.

Smith Helms Mulliss & Moore, by Maureen Demarest Murray,
Alan W. Duncan, William K. Edwards and Leslie C. O’Toole, for
proposed intervenor PIA-Asheville, Inc., d/b/a Appalackian Hall.
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ORR, Judge.

This appeal concerns an attempt by PIA-Asheville, Inc. d/b/a
Appalachian Hall (Appalachian Hall) to intervene in two contested
cases which were consolidated and heard before the Office of Ad-
ministrative Hearings. Appalachian Hall operates a 100-bed hospital
in Buncombe County. That facility provides substance abuse, chemical
dependency and psychiatric services to both adolescents and adults.

On 16 May 1988, petitioner HCA Crossroads Residential Centers,
Inc. (HCA) filed an application with the North Carolina Department
of Human Resources, Certificate of Need Section, for the issuance
of a certificate of need to develop a 48-bed adolescent chemical
dependency treatment facility in Buncombe County. Also on or
about 16 May 1988, petitioner Laurel Wood of Henderson, Inc.
(Laurel Wood) filed an application with the North Carolina Depart-
ment of Human Resources, Certificate of Need Section, for the
issuance of a certificate of need to develop a 66-bed adolescent
chemical dependency treatment facility in Henderson County. Both
applications were received and denied by the Certificate of Need
Section on 21 November 1988.

Each applicant thereafter filed a petition requesting a con-
tested case hearing before the Office of Administrative Hearings.
Subsequent to these two requests, the two cases were consolidated
for hearing.

On 3 January 1989 and 6 January 1989, Appalachian Hall filed
motions to intervene in the contested case hearing for HCA and
Laurel Wood. Thereafter, both HCA and Laurel Wood filed re-
quests for recommended summary judgment rulings in their favors.
On or about 9 January 1989, the Office of Administrative Hearings
recommended that summary judgment be entered in favor of HCA.
On 25 January 1989, the Office of Administrative Hearings denied
Appalachian Hall's motion to intervene. Then, on 27 January 1989,
it recommended summary judgment be entered in favor of Laurel
Wood.

On 14 February 1989, Appalachian Hall filed another motion
to intervene and exceptions to the Office of Administrative Hear-
ings’ recommendations. These materials, which were filed with
I. 0. Wilkerson, Jr., the Director of the North Carolina Department
of Human Resources, Division of Facility Services (the Director),
also contained proposed findings of fact and conclusions of law.
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Thereafter, both Laurel Wood and HCA filed responses with the
Director opposing Appalachian Hall's proposed intervention.

The Director heard Appalachian Hall's motion on 2 March
1989. That motion was denied on the same day. The Director then
heard arguments by HCA and Laurel Wood regarding the issuance
of the certificates of need. Thereafter, the Director filed a final
agency decision rejecting the recommended decisions to grant sum-
mary judgment in favor of HCA and Laurel Wood. On or about
23 March 1989, the Director signed a final agency decision denying
Appalachian Hall's motion to intervene in accordance with the deci-
sion made by the Office of Administrative Hearings. From that
decision, Appalachian Hall now appeals.

In this appeal, Appalachian Hall challenges the denial of its
motion to intervene by the Department. However, based upon the
facts of this case and the issues raised by the parties, we must
first address the threshold jurisdictional question of whether Ap-
palachian Hall has met the requirements for a direct appeal to
this Court pursuant to N.C. Gen. Stat. § 131E-188(b) which states
in pertinent part:

Any affected person who was a party in a contested case
hearing shall be entitled to judicial review of all or any portion
of any final decision of the Department in the following man-
ner. The appeal shall be to the Court of Appeals as provided
in G.S. TA-29(a).

Petitioner HCA first argues that Appalachian Hall has no right
to an appeal before this Court in that Appalachian Hall was not
a party to any contested case hearing. Appalachian Hall relies
on the definition of “party” set out in N.C. Gen. Stat. § 150B-2(5)
and contends that it is in fact a party entitled to a direct appeal
to this Court.

The jurisdictional question before us thus turns upon whether
the definition of a “party” as used in N.C. Gen. Stat. § 150B-2(5)
for purposes of the Administrative Procedures Act controls the
use of that term in § 131E-188(b} dealing with direct appeals to
this Court.

Under N.C. Gen. Stat. § 150B-2(5) of the Administrative Pro-
cedures Act, “party” means any person or agency (1) named as
a party, (2) admitted as a party, or (3) properly seeking as of
right to be admitted as a party. The first two categories do not apply
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to Appalachian Hall since it was neither named as a party nor
admitted as a party for purposes of the contested case. Appalachian
Hall therefore argues that category three applies in that it was
a party to the contested case because it was “seeking as of right
to be admitted as a party. . . .” This interpretation is directly
at odds with N.C. Gen. Stat. § 150B-23(d) which states: “Any person
may petition to become a party by filing a motion to intervene
” This is prec1sely the action taken by Appalachian Hall,
the demal of which is the substantive basis of their appeal. Ap-
palachian Hall’s status therefore could not be any clearer by virtue
of this provision. It was not and could not be a party to the con-
tested hearing until its motion to intervene was approved.

We acknowledge that there exists some confusion from the
definition of “party” which would appear to be contradictory to
the conclusion stated above. A plausible explanation for the provi-
sion deeming a person who is “seeking as of right to be admitted
as a party ...” to in fact be a “party” can be derived from the
notice provisions under the Administrative Procedures Act. At
various stages of the proceedings, “part[ies]” are required to be
given notice. See N.C. Gen. Stat. § 150B-23(b). By virtue of the
definition of “party,” persons currently “seeking as of right to
be admitted as a party . ..” would be entitled to notice. However,
for purposes of § 131E-188(b} and the right of appeal directly to
this Court, Appalachian Hall would had to kave been a party to
the contested case by virtue of being allowed to intervene pursuant
to § 150B-23(d).

Since Appalachian Hall was not a party to the contested case,
it does not meet the jurisdictional requirements of N.C. Gen. Stat.
§ 131E-188(b) and its direct appeal to this Court must be dismissed.
The requirements under N.C. Gen. Stat. § 131E-188(b) are jurisdic-
tional prerequisites for a direct appeal to this Court from a full
agency decision and parties aggrieved by any other final agency
decision are required to appeal to the Wake County Superior Court.
See Rowan Health Properties, Inc. v. N.C. Dept. of Human
Resources, 89 N.C. App. 285, 365 S.E.2d 635 (1988), and Charlotte-
Mecklenburg Hosp. Authority v. N.C. Dept. of Human Resources,
83 N.C. App. 122, 349 S.E.2d 291 (1986).

Dismissed.

Judges ARNOLD and JOHNSON concur.
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PHILLIP R. STURM v. DAVID W. SCHAMENS

No. 8921SC919
(Filed 19 June 1990)

Arbitration and Award § 17 (NCI4th) — right to compel arbitration —
no implied waiver

Defendant stockbroker did not impliedly waive his right
to compel arbitration where plaintiff did not show that a long
trial had occurred, that plaintiff had lost any helpful evidence
by the delay in defendant’s requesting arbitration, that plain-
tiff had taken steps in litigation to his detriment, or that
any other prejudice had occurred to him; furthermore, defend-
ant’s participation in two earlier proceedings involving the
same controversy did not prejudice plaintiff where plaintiff
took voluntary dismissals in them, and refiling the action began
the case anew.

Am Jur 2d, Arbitration and Award §§ 51, 52.

APPEAL by defendant from an order entered by Judge James
A. Beaty in FORSYTH County Superior Court. Heard in the Court
of Appeals 3 April 1990.

Plaintiff Phillip Sturm filed this action seeking to recover for
unfair trade practices and damages for losses he suffered as a
result of an alleged unauthorized trade made by his broker, defend-
ant David Schamens. Defendant filed a motion to dismiss or, alter-
natively, to stay the case and compel arbitration. The court denied
defendant’s motions and he appealed.

In 1984 plaintiff opened a securities account with Interstate
Securities Corporation (“Interstate”) where Schamens was his broker.
At that time Sturm executed an Option Account Agreement, which
was signed by both parties. The Agreement provided that any
controversy between them would be settled by arbitration.

In May 1989 plaintiff filed this action alleging that on or about
23 December 1985 defendant made an unauthorized trade in plain-
tiff’s securities account. Twice before, this controversy has been
dismissed in a legal proceeding. In January 1986 plaintiff filed
a cross-claim against Schamens in an action entitled Alex. Brown
& Somns, Inc. v. Phillip R. Sturm and David W. Schamens (86CVS5074).
The cross-claim sought damages allegedly resulting from the same
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trade complained of here. Sturm took a voluntary dismissal of that
cross-claim in May 1988. On 19 October 1987 Sturm filed an arbitra-
tion claim with the American Stock Exchange (‘AMEX") against
Interstate and Schamens. That claim also sought damages arising
from the same acts forming the basis of this complaint. In November
1988 plaintiff withdrew the arbitration request.

Robert D. Hinshaw for plaintiff appellee.

Brooks, Pierce, McLendon, Humphrey & Leonard, by Jim W.
Phillips, Jr., for defendant appellant.

ARNOLD, Judge.

The first question for review is whether the interlocutory order
denying defendant’s Motion to Dismiss is properly before us. It
is not. Defendant’s appeal as of right is dismissed and his petition
for Writ of Certiorari is denied. See Flaherty v. Hunt, 82 N.C.
App. 112, 345 S.E.2d 426, review denied, 318 N.C. 505, 349 S.E.2d
859 (1986). None of the circumstances constituting an exception
to the rule governing interlocutory actions are present here. See
td. The appeal of this issue is premature.

The second question is whether Schamens waived his right
to compulsory arbitration. The Option Agreement between Sturm
and Schamens is an enforceable and irrevocable contract unless
both parties agree otherwise or one party expressly or impliedly
waives his right to arbitrate. Servomation Corp. v. Hickory Con-
struction Co., 316 N.C. 543, 342 S.E.2d 853 (1986); N.C. Gen. Stat.
§ 1-567.1 et seq. (1989). Plaintiff argues defendant impliedly waived
his right to compel arbitration. We disagree.

To show that an implied waiver has occurred, the party resisting
arbitration must demonstrate he was prejudiced by his adversary’s
delay in seeking arbitration. Servomation, 316 N.C. at 544, 342
S.E.2d at 854. For example, the party resisting arbitration must
show the delay forced him to bear substantial expense in an earlier
trial, lose helpful evidence or take some step in earlier litigation
that would now cause him prejudice if compelled to arbitrate. A
showing that the adversary used judicial discovery procedures not
available in arbitration might demonstrate such prejudice. Id.;
Cyclone Roofing Co. v. David M. LaFave Co., 312 N.C. 224, 321
S.E.2d 872 (1984).
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Applying these rules, Sturm has failed to show the requisite
prejudice. No long trial has occurred, nor has the plaintiff lost
any helpful evidence or taken steps in litigation to his detriment.
Plaintiff argues he was prejudiced by defendant’s participation in
the Alex. Brown litigation and the AMEX arbitration. Those mat-
ters, however, have no bearing on our determination. In both situa-
tions plaintiff took a voluntary dismissal. When a party has earlier
taken a voluntary dismissal, refiling the action begins the case
anew. See Tompkins v. Log Systems, Inc., 96 N.C. App. 333, 335,
385 S.E.2d 545, 547 (1989), review denied, 326 N.C. 366, 389 S.E.2d
819 (1990). It is “as if the suit had never been filed.” Id. Schamens’
only action to date in the current case has been to file a Motion
to Dismiss and to Compel Arbitration, neither of which unfairly
prejudices plaintiff.

Furthermore, examination of the record reveals no specific
acts by defendant in the earlier proceedings that will now prejudice
Sturm. Plaintiff contends that evidence gathered in the Alex. Brown
proceeding could be used in this legal action but might not be
admissible in an arbitration proceeding. Yet, he offers no specific
example of this claim. Since rules concerning the use of evidence
in arbitration proceedings are more liberal than in courts of
law, we refuse to assume that plaintiff has been prejudiced
by evidence gathered in the earlier litigation. Plaintiff also con-
tends that he spent $5,000 in legal fees on his cross-claim against
Schamens in the Alex. Brown proceeding. However, this claim is
not supported by the record, nor is it sufficient to support a finding
of waiver.

The record does not support a finding of fact that plaintiff
has been prejudiced by defendant’s earlier actions. Therefore, de-
fendant has not waived his right to compel arbitration. The Order
denying defendant’s motion to dismiss is upheld. The Order denying
his motion to stay the case and compel arbitration is reversed.

Reversed.

Judges LEWIS and DUNCAN concur.
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DR. ROBERT WATSON AnND LAURIE WATSON, PLAINTIFFS v. GRAF BAE FARM,
INC., DEFENDANT

No. 8926DC878
(Filed 19 June 1990)

Process § 14.3 (NCI3d)— nonresident corporation—sale of horse
in North Carolina—contacts sufficient for in personam
jurisdiction

The quantity and quality of defendant nonresident cor-
poration's contacts with this state were sufficient to support
the exercise of in personam jurisdiction where plaintiffs first
became aware of the sale of show horses by defendant through
a magazine advertisement in a nationally distributed magazine
which was sold in North Carolina; a condition of the sale from
the very beginning of the transaction was that plaintiffs have
the horse examined in North Carolina by a veterinarian to
determine if the horse was suitable for plaintiffs’ intended
purposes; the final act of the contract, the veterinarian's pre-
purchase exam, took place in North Carolina; the veterinarian
did not approve the horse; and the horse was delivered by
defendant to North Carolina as part of the contract.

Am Jur 2d, Foreign Corporations §§ 324, 325, 329, 332,
333, 355, 356.

APPEAL by defendant from judgment entered 19 May 1989
by Judge Daphene L. Cantrell in MECKLENBURG County District
Court. Heard in the Court of Appeals 6 March 1990,

Defendant, of Aiken, South Carolina, advertised in a national
publication that it offered certain Hanovarian horses for sale. Plain-
tiff Laurie Watson received the publication at her North Carolina
residence. Several days later after calling, plaintiff drove to Aiken,
discussed the potential sale with defendant, and after returning
to North Carolina, telephoned defendant again and mailed defend-
ant a deposit for the purchase of a horse. Plaintiffs went to Aiken
and paid by check the balance of the purchase price. The parties
agreed that the horse would undergo a “pre-purchase exam” by
plaintiffs’ veterinarian in North Carolina. Plaintiffs were later in-
formed that the check would not be accepted by the South Carolina
bank, so they made a wire transfer of the balance purchase price
from North Carolina. The horse and bill of sale were delivered
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by defendant to plaintiffs in North Carolina. The plaintiffs’ vet-
erinarian rejected the horse for the intended uses by plaintiffs.
Defendant refused to accept the return of the horse. Plaintiffs
filed a civil suit and defendant corporation filed a motion to dismiss
for lack of jurisdiction. That motion was denied. The trial court
ruled in favor of plaintiffs at a trial on all the issues. Defendant
appeals.

Knox, Knox & Freeman, by H. Edward Knox, Allen C. Brother-
ton, and Bobby L. Bollinger, Jr., for plaintiffs-appellees.

Law Offices of Chandler & deBrun, by W. James Chandler,
for defendant-appellant.

LEWIS, Judge.

Defendant appeals this case solely on the issue of whether
there were sufficient minimum contacts to support in personam
jurisdiction. The existence of minimum contacts is a question of
fact and is controlled by the definition of “minimum contacts” found
in International Shoe Co. v. State of Washington, 326 U.S. 310,
90 L.Ed. 95 (1945).

[D]ue process requires only that in order to subject a defendant
to a judgment in personam, if he be not present within the
territory of the forum, he have certain minimum contacts with
it such that the maintenance of the suit does not offend “tradi-
tional notions of fair play and substantial justice.”. .. “Presence”
in the state in this sense has never been doubted when the
activities of the corporation there have not only been con-
tinuous and systematic, but also give rise to the liabilities
sued on, even though no consent to be sued or authorization
to an agent to accept service of process has been given.

Id. at 316-17, 90 L.Ed. at 102. (Citations omitted.)

The North Carolina “long-arm statute” which controls in this
case is N.C.G.S. § 1-754.

A court of this State having jurisdiction of the subject matter
has jurisdiction over a person served in an action . .. under
any of the following circumstances:
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{5) Local Services, Goods or Contracts.—In any action which:

¢. Arises out of a promise, made anywhere to the plaintiff
. . . by the defendant to deliver or receive within this
State goods . . . or other things of value. . . .

It is clear both from the wording of this statute and applicable
case law that the provisions of this statute are to be liberally
construed in favor of finding personal jurisdiction, consistent with
due process limitations.

The criteria for determining whether minimum contacts are
present include: (1) the quantity of the contacts, (2) the nature
and quality of the contacts, (3) the source and connection of the
cause of action with those contacts, (4) the interest of the forum
state, and (5) convenience to the parties. Phoenix American Corp.
v. Brissey, 46 N.C. App. 527, 530-31, 265 S.E.2d 476, 479 (1980),
quoting Aftanase v. Economy Baler Co., 343 F.2d 187, 197 (8th
Cir. 1965). This Court recently decided, in a case similar in several
respects to the case at bar, that the defendant had made sufficient
minimum contacts with the State of North Carolina to satisfy due
process. New Bern Pool & Supply Co. v. Graubart, 94 N.C. App.
619, 381 S.E.2d 156 (1989), aff'd, 326 N.C. 480, 390 S.E.2d 137 (1990).
An examination of the facts in the case at bar in light of the
factors cited above leads to the conclusion that defendant corpora-
tion made sufficient minimum contacts with this state sufficient
to support in personam jurisdiction.

This cause of action arose directly from defendant’s refusal
to allow the return of the horse and refunding the money. When
“the defendant has ‘purposefully directed’ his activities at residents
of the forum . . . and the litigation results from alleged injuries
that ‘arise out of or relate to’ those activities,” then minimum
contacts are more likely to be found. Brickman v. Codella, 83 N.C.
App. 377, 384, 350 S.E.2d 164, 166 (1986), quoting Burger King
v. Rudzewicz, 471 U.S. 462, 472, 85 L.Ed.2d 528, 541 (1985).

Defendant’s contacts with North Carolina which subject it to
in personam jurisdiction are as follows:

(1) Plaintiffs first became aware of the sale of show horses
by defendant through a magazine advertisement in a nationally
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distributed magazine which was sold in North Carolina. See Keeton
v. Hustler Magazine, 465 U.S. 770, 79 L.Ed.2d 790 (1984).

(2) A condition of the sale was that plaintiffs have the horse
examined in North Carolina by a veterinarian to determine if the
horse is suitable for plaintiffs’ intended purposes. This pre-purchase
examination of the horse was contemplated by the parties from
the very beginning of the transaction.

(3) The final act of the contract, the veterinarian’s pre-purchase
examination of the horse, took place in North Carolina. The contract
was contingent upon this final act. However, the veterinarian did
not approve the horse for plaintiffs’ intended purposes, so the condi-
tion was not fulfilled. See N.C.G.S. §§ 25-2-601, 25-2-602.

{4) The horse was delivered to North Carolina as part of the
contract.

We hereby affirm the judgment of the trial court.
Affirmed.

Judges WELLS and COZORT concur.

GEORGE STALLINGS v. KATHRYN M. HAHN

No. 8911DC548

(Filed 19 June 1990)

Process § 9.1 (NCI3d)— nonresident individual —insufficient con-
tacts with North Carolina—no in personam jurisdiction
The quantity and quality of defendant nonresident in-
dividual’s contacts with this state were insufficient to support
the exercise of in personam jurisdiction over her where the
only contacts between defendant and North Carolina were
defendant’'s advertisement placed in a national magazine, long
distance phone calls between the parties, and a cashier’s check
sent from plaintiff in North Carolina to defendant.

Am Jur 2d, Process § 79.
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APPEAL by defendant from order entered 20 April 1989 by
Judge William A. Christian in LEE County District Court. Heard
in the Court of Appeals 5 February 1990.

Plaintiff instituted this civil action on 21 December 1988 alleg-
ing breach of contract and seeking damages in excess of $5,000.
Defendant received process by certified mail on 24 December 1988,
On 23 January 1989, defendant made a special appearance and
moved to dismiss the action for lack of jurisdiction over the subject
matter and over the person of the defendant. After a hearing,
the trial court entered an order denying defendant’s motions. De-
fendant appeals.

Staton, Perkinson, Doster & Post, by Ronald L. Perkinson,
for plaintiff-appellee.

Harrington, Ward, Gilleland & Winstead, by F. Jefferson Ward,
Jr., for defendant-appellant.

JOHNSON, Judge.

Defendant Kathryn M. Hahn, who is a citizen and resident
of Pennsylvania, placed an advertisement in the December 1988
issue of Hemmings Motor News, a national monthly magazine, to
offer for sale a 1958 Pontiac Bonneville and a parts car for the
Bonneville for the price of $2,500. On or about 25 November 1988,
plaintiff, who is a resident of North Carolina, telephoned defendant
in Pennsylvania regarding the advertisement. Plaintiff did not reach
defendant on the first call, and defendant returned plaintiff’s call.
After this long distance conversation, plaintiff sent defendant a
deposit on the cars in the form of a cashier’s check in the amount
of $200. Defendant received the check in Pennsylvania. On 8
December 1988, plaintiff again telephoned defendant in Pennsylvania
to make arrangements to pick up the cars in Pennsylvania, and
defendant advised plaintiff that she was going to sell the cars
to someone else. Defendant returned the deposit check to plaintiff.

Although a defendant may not ordinarily immediately appeal
the denial of a motion to dismiss, this defendant may properly
appeal under G.S. § 1-277(b) which provides for immediate appeal
“from an adverse ruling as to the jurisdiction of the court over
the person or property of the defendant.” Holt v. Holt, 41 N.C.
App. 344, 255 S.E.2d 407 (1979).
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We apply a two-part test to determine whether Ms. Hahn,
a foreign defendant, may be subjected to in personam jurisdiction
in this State. First, we consider whether there exists a basis for
asserting jurisdiction under G.S. § 1-75.4, commonly known as the
“long arm” statute. Second, if such a basis exists, we determine
whether exercise of the jurisdiction by our courts would comport
with due process of law guaranteed by the constitution. Marion
v. Long, 72 N.C. App. 585, 325 S.E.2d 300, disc. rev. denied and
appeal dismissed, 313 N.C. 604, 330 S.E.2d 612 (1985). Although
the long arm provision is to be liberally construed in favor of
jurisdiction, Phoenix America Corp. v. Brissey, 46 N.C. App. 527,
265 S.E.2d 476 (1980), the burden is on the plaintiff to establish
a prima facie showing that one of the statutory grounds is ap-
plicable. DeSoto Trail, Inc. v. Covington Diesel, Inc., 77 N.C. App.
637, 335 S.E.2d 794 (1985); Public Relations, Inc. v. Enterprises,
Inc., 36 N.C. App. 673, 245 S.E.2d 782 (1978).

In the instant case, the trial court made no finding that any
particular provision of G.S. § 1-75.4 is applicable. Plaintiff contends
in his brief that subsection 5(d) covers the situation. G.S. § 1-75.4(5)(d)
provides that statutory jurisdiction is present in any action that
“[rlelates to goods, documents of title, or other things of value
shipped from this State by the plaintiff to the defendant on his
order or direction.” This Court has held that payments of money
constitute *“things of value” for purposes of this statute. Church
v. Carter, 94 N.C. App. 286, 380 S.E.2d 167 (1989); Schofield v.
Schofield, 78 N.C. App. 657, 338 S.E.2d 132 (1986). Therefore, we
hold that statutory jurisdiction exists under G.S. § 1-75.4(5)d).

We find, however, that this jurisdiction cannot constitutionally
be exercised. The landmark case of International Shoe Co. wv.
Washington, 326 U.S. 310, 90 L.Ed.2d 95 (1945), established that
“minimum contacts” between the forum state and defendant must
exist before in personam jurisdiction may be exercised. The quality
and quantity of contacts, the source and connection of the cause
of action with those contacts, as well as convenience and inter-
est of the forum state are useful criteria in determining the ex-
istence of minimum contacts. Sola Basic Industries v. Electric
Membership Corp., 70 N.C. App. 737, 321 S.E.2d 28 (1984). The
facts of each case must be considered in light of “traditional notions
of fair play and substantial justice.” International Skoe Co., supra
at 316, 90 L.Ed.2d at 102.
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The only contacts between defendant and the forum State
in this case are the advertisement placed in Hemmings Motor News,
the telephone calls between plaintiff and defendant, and the cashier’s
check sent by plaintiff to defendant. Defendant never came to North
Carolina; she received the deposit check in Pennsylvania; and delivery
of the cars was to take place in Pennsylvania. The contacts in
this case simply do not rise to the level of satisfying due process
requirements. Placement of advertisements in a national publica-
tion cannot by itself support jurisdiction. Marion v. Long, supra
and cases cited therein. In Marion, this Court found minimum con-
tacts lacking when defendants had placed an advertisement similar
to the one in the instant case, had also made a trip to North
Carolina to trailer the plaintiff's automobile back to Georgia for
repairs, and the oral contract for repairs was allegedly closed in
North Carolina. In the case sub judice, the contacts are even less
substantial than in Marion. Defendant Hahn has not entered the
forum State. Also, all the elements of defendant’s performance
of the oral agreement, if there was one, were to take place in
Pennsylvania. Phoenix America Corp., supra (Mere act of entering
into a contract with a forum resident will not provide minimum
contacts, especially if all the elements of defendant’s performance
are to take place outside the forum state.).

In sum, the quality and quantity of contacts in this case are
insufficient to support exercise of in personam jurisdiction, and
the trial court erred in denying defendant’s motion to dismiss.

Reversed and remanded.

Chief Judge HEDRICK and Judge PHILLIPS concur.

JOHN L. MAY anp wiFg, VIRGINIA L. MAY, PraintiFrs v. FRED H. MARTIN
AND WIFE, SALLY B. MARTIN anp MITCHELL T. KING, DEFENDANTS

No. 89285C1162
(Filed 19 June 1990)

Easements § 7 (NCI3d) — action to establish easement—no patent
ambiguity — complaint improperly dismissed

Plaintiffs’ complaint alleging an easement across defend-

ants’ land based on a conveyance of “an easement granting a
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30-foot right of way over the lands in the rear of lot 20 to
Spring Park Road if and when said road is opened” stated
a claim for relief since the description was not necessarily
patently ambiguous because the ambiguities may be resolved
by resorting to the plat referred to in the deeds of both parties
or by other admissible evidence.

Am Jur 2d, Easements and Licenses §§ 21, 23.

APPEAL by plaintiffs from order entered 28 September 1989
by Judge Janet Marlene Hyatt in BUNCOMBE County Superior
Court. Heard in the Court of Appeals 3 May 1990.

Shuford, Best, Rowe, Brondyke & Wolcott, by James Gary
Rowe and Patricia L. Arcuri, for plaintiff appellants.

Riddle, Kelly & Cagle, P.A., by E. Glenn Kelly, for defendant
appellees.

PHILLIPS, Judge.

Plaintiffs’ complaint seeking a declaratory judgment that they
are entitled to an easement across the lands of the defendants
was dismissed pursuant to the provisions of Rule 12(b)6), N.C.
Rules of Civil Procedure, for failing to state a claim for which
relief can be granted. In substance, the complaint alleges the follow-
ing: Plaintiffs and defendants own adjoining tracts of land in Bun-
combe County. Plaintiffs’ title deed received in June, 1973 includes
a conveyance by Paul A. Hoch and wife, Elizabeth May Hoch,
to them of—

an easement granting a 30-foot right of way over the lands
in the rear of lot 20 to Spring Park Road if and when said
road is opened and improved, as set forth in a deed recorded
in Book 725 at Page 357 in the Buncombe County Registry,
but nothing herein shall obligate the Grantor to open and
improve said Spring Park Road.

The road known as “Spring Park Road” is shown on the plat of
Section No. 1, Revision of Kenilworth Forest, recorded in Plat
Book 24, at page 9, of Buncombe County Registry in August, 1948,
and the deed of the Hochs, plaintiffs’ predecessors-in-title, specifically
refers to this plat. The road has been opened and improved from
its eastern terminus at its intersection with White Pine Road to
its western terminus at or near the southwest corner of Lot 20
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shown in Plat Book 24, at page 9, Buncombe County Registry.
Upon receiving notice of plaintiffs’ intention to open the right of
way across their lands, defendants notified plaintiffs that they do
not recognize the validity of this right of way. In their answer
defendants denied that plaintiffs are entitled to an easement; al-
leged that the description was too vague to be enforceable; claimed
title to the land over which the easement would run by adverse
possession; asked that the claim be removed as a cloud on their
title; and moved that the action be dismissed.

The issue in this appeal is not whether plaintiffs may ultimate-
ly obtain the legal relief they seek, but whether it is manifest
from the complaint that no relief can be granted under any evidence
that may be presented in support of the allegations made. Joknson
v. Bollinger, 86 N.C. App. 1, 356 S.E.2d 378 (1987). A complaint
for declaratory relief is dismissible only when “there is no basis
for declaratory relief as when the complaint does not allege an
actual, genuine existing controversy.” N. C. Consumers Power,
Inc. v. Duke Power Co., 285 N.C. 434, 439, 206 S.E.2d 178, 182
(1974). In this case a genuine controversy is alleged; plaintiffs allege
that they are entitled to the 30-foot right of way over the lands
of the defendants and defendants deny any such right.

Viewing the allegations of the complaint liberally, as our notice
pleading practice requires, we are of the opinion that it does not
affirmatively appear that no relief may be granted under the com-
plaint. In dismissing the complaint the court was apparently of
the opinion that no relief can be granted under it because the
language granting plaintiffs a right of way is patently ambiguous.
That is not necessarily the case; for aught that the record shows
the ambiguities in the language at issue may be resolved by resort-
ing to the plat referred to in the deeds of both parties or by
other admissible evidence. In the setting that now exists, therefore,
the complaint was erroneously dismissed. The cases defendants
rely upon have no application. The only case involving just the
pleadings, Thompson v. Umberger, 221 N.C. 178, 19 S.E.2d 484
{1942), was handed down when a complaint had to fully state a
“cause of action,” whereas our law now only requires that the
complaint give notice of the claim or claims asserted. The other
cases, Oliver v». Ernul, 277 N.C. 591, 178 S.E.2d 393 (1971),
M. E. Gruber, Inc. v. Eubank, 197 N.C. 280, 148 S.E. 246 (1929),
and Adams v. Severt, 40 N.C. App. 247, 252 S.E.2d 276 (1979),
were decided upon evidence, either presented or forecast, and were
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dismissed by judgment of nonsuit, or summary judgment, for not
raising issues of fact for the jury.

Reversed.

Judges ARNOLD and COZORT concur.

ADELL RATLEY v. NOAH RATLEY

No. 8916DC1172
(Filed 19 June 1990)

Divorce and Alimony § 25.10 (NCI3d) — meodification of child custody
order —no showing of changed circumstances

The trial court was not required to modify a child custody

order to give defendant either sole or joint custody of his

children because the evidence showed that he was a “caring,

loving and capable father,” since a modification of a child custody

order requires a substantial change of circumstances affecting

the welfare of the children, and none was shown in this case.

Am Jur 2d, Divorce and Separation §§ 1003, 1011.

APPEAL by defendant from order entered 16 June 1989, nunc
pro tunc 22 May 1989, by Judge Robert F. Floyd, Jr. in ROBESON
County District Court. Heard in the Court of Appeals 3 May 1990.

Musselwhite, Musselwhite & McIntyre, by David F. Branch,
Jr., for plaintiff appellee.

Hubert N. Rogers, III for defendant appellant.

PHILLIPS, Judge.

By an order entered in October, 1986 Judge Gardner awarded
custody of the twin children of the parties to plaintiff and allowed
defendant extensive visitation rights. Defendant’s appeal is from
Judge Floyd’s denial of his motion to modify the order by awarding
him either sole or joint custody.

The appeal has no basis. Though it has long been established
in this jurisdiction that a child custody order may not be modified
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in the absence of a substantial change of circumstances which affect
the welfare of the child involved, G.S. 50-18.7; Neighbors wv.
Neighbors, 236 N.C. 531, 73 S.E.2d 153 (1952); In re Means, 176
N.C. 307, 97 S.E. 39 (1918), defendant does not argue in his brief
that any such change has occurred. He argues only that his sole
or joint custody should have been ordered because the evidence
indisputably shows that he is a “caring, loving and capable father.”
The time for that argument, standing alone, passed long since.
That defendant is a fit person to have sole or joint custody of
the children, by itself, is no basis for modifying the order previously
entered. Before the prior order can be modified it must be estab-
lished that a substantial change of circumstances affecting the welfare
of the children has occurred, Searl v. Searl, 3¢ N.C. App. 583,
239 S.E.2d 305 (1977), and that has not been done.

Affirmed.

Judges ARNOLD and COZORT concur.
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STATE OF NORTH CAROLINA Ex ReL. UTILITIES COMMISSION, PUBLIC
STAFF anp REGIONAL INVESTMENTS OF MOORE, INC., APPLICANT-
APPELLEES v. VILLAGE OF PINEHURST, INTERVENOR-APPELLANT

No. 8910UC825
(Filed 3 July 1990)

1. Utilities Commission § 19 (NCI3d)— transfer of water and
sewer franchises — public convenience and necessity —inquiry
required

The “adverse effect” test of N.C.G.S. § 62-111(e) is inap-
plicable to transfer approval proceedings involving water and
sewer franchises; furthermore, when the Utilities Commission
is adjudging public convenience and necessity in the context
of proposed transfers of water and sewer franchises under
N.C.G.S. § 62-111(a), it must inquire into all aspects of an-
ticipated service and rates occasioned and engendered by the
proposed transfer and then determine whether the transfer
will serve the public convenience and necessity.

Am Jur 2d, Public Utilities §§ 34, 79 et seq., 230 et seq.

2. Utilities Commission § 19 (NCI3d)— transfer of utility
franchises — contingent upon Commission —impropriety
Transfers of utility franchises cannot be made contingent
upon or subject to Utilities Commission approval but must
be made, if at all, subsequent to such approval; though the
Utilities Commission erred in concluding that the transfer in
this case complied with the prior approval requirement of
N.C.G.S. § 62-111(a), intervenor was not prejudiced since the
Commission satisfied the public convenience and necessity in-
quiry in approving this transfer.

Am Jur 2d, Public Utilities §§ 34, 79 et seq., 230 et seq.

3. Utilities Commission § 4 (NCI3d)— transfer of water
franchise —improper communication between applicant and
Commission—no prejudice

Even if there was an improper communication between
the applicant for a transfer of water and sewer franchises
and the Utilities Commission in violation of N.C.G.S. § 62-70
when the Commission considered a late-filed affidavit in deny-
ing an interlocutory injunction, intervenor was not prejudiced
since it had notice of the late-filed affidavit and it advanced
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no contention that it was not afforded an opportunity to be
heard with respect to the affidavit at a subsequent prehearing
conference on its motion for a permanent stay order.

Am Jur 2d, Public Utilities §§ 34, 79 et seq., 230 et seq.

APPEAL by intervenor from order entered 3 February 1989
by the North Carolina Utilities Commission. Heard in the Court
of Appeals 13 February 1990.

On 9 February 1987, Regional Investments of Moore, Inc.
(“R.I.M.") filed an application in the Utilities Commission seeking
approval to receive the franchises of the water and sewer systems
operated by the subsidiaries of Pinehurst Enterprises, Inc.
(“Pinehurst Enterprises”) and serving an area in and around the
Village of Pinehurst (“the Village™). On 26 February 1987, the Village
filed its petition to intervene and a motion to dismiss R.I.M.’s
application. In its motion to dismiss, the Village asserted that
Pinehurst Enterprises, the proposed transferor, was without authori-
ty to transfer the franchises by virtue of a consent judgment,
entered in case number 73CVS594 in Moore County Superior Court,
which purported to grant the Village a right of first refusal to
purchase these utilities.

R.I.M. did not oppose the Village’s petition to intervene, but
did oppose the motion to dismiss. Following proceedings at which
argument was heard on the motion to dismiss and evidence was
presented on the application, the Commission, by order of 7 January
1988, ordered the Village to institute action in the Moore County
Superior Court within 60 days to resolve questions raised concern-
ing the validity of the consent judgment and deferred ruling on
the application until those questions were determined by that court.

On 1 March 1988, the Village advised the Commission that
it had filed a “collateral action,” Village of Pinehurst v. Regional
Investments of Moore, Inc., No. 88CVS133, in the Moore County
Superior Court, as ordered by the Commission. The Village subse-
quently filed a motion in the Commission seeking, inter alia, an
interlocutory stay order prohibiting R.I.M. “from diverting the prof-
its from the utility operations to the wrongful enrichment of the
would-be purchasers prior to approval thereof, and to the irreparable
detriment of the rate-paying consuming public.” By order entered
18 October 1988, the Commission denied the Village's motion for
an interlocutory stay order.
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On 15 December 1988 the Moore County Superior Court entered
its order of summary judgment for R.I.M. in the collateral action,
concluding that the Village had no legally enforceable right of first
refusal to acquire the franchises in question.! Thereafter, R.I.M.
filed in the Commission its motion for a final order approving
its application to receive the water and sewer franchises. The Com-
mission entered its order approving the transfer on 3 February
1989. From this order, the Village appeals.

Hunton & Williams, by Edward S. Finley, Jr., Frank A. Schiller
and Alaine Y. Miller, for applicant-appellee Regional Investments
of Moore, Inc.

DeBank, McDaniel, Heidgerd, Holbrook & Anderson, by William
E. Anderson; and Brown, Robbins, May, Pate, Rich, Scarborough
& Burke, by W. Lamont Brown, for intervenor-appellant Village
of Pinehurst.

WELLS, Judge.

We note at the outset that the Village, in violation of N.C.
R. App. P., Rule 28, has presented its arguments in the brief without
any reference whatsoever to assignments of error pertinent to
the questions. The Village’s appeal is therefore subject to dismissal.
Because this appeal presents important questions of public interest,
we exercise our discretionary authority pursuant to N.C. R. App.
P., Rule 2, and proceed to an examination of the merits of the
Village's appeal.

I. GENERAL STANDARDS OF REVIEW

The standards which govern the review of a determination
of the North Carolina Utilities Commission are set forth at N.C.
Gen. Stat. § 62-94. Under this provision, the essential test to be
applied is whether the Commission's order is affected by errors
of law or is unsupported by competent, material, and substantial
evidence in view of the entire record as submitted. Id.; see also
Utilities Comm. v. Public Staff, 323 N.C. 481, 374 S.E.2d 361 (1988).
G.S. § 62-94(e) further provides that upon appeal “any . . . finding,
determination, or order made by the Commission . . . shall be

1. The Village appealed from that order to this Court. By opinion reported
at 97 N.C. App. 114, 387 S.E.2d 222 (1990), we affirmed the order of summary
judgment. Pursuant to G.S. § 7A-30(2), the Village appealed that decision to the
Supreme Court, where disposition remains pending.
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prima facie just and reasonable.” Thus, the party attacking an
order of the Commission bears the burden under the statute of
proving that such an order is improper. Public Staff, supra. Moreover,
the credibility and weight of testimony are matters to be deter-
mined by the Commission. Id. Finally, in reviewing a decision of
the Commission, “due account shall be taken of the rule of preju-
dicial error.” N.C. Gen. Stat. § 62-94(c).

II. TRANSFER APPROVAL UNDER N.C. GEN. STAT. § 62-111(a)

Three of the six arguments advanced by the Village challenge
the Commission’s interpretation and application of G.S. § 62-111(a),
governing the transfer of utility franchises. That statute provides
in pertinent part:

No franchise now existing or hereafter issued under the
provisions of this Chapter . . . shall be sold, assigned, pledged
or transferred, nor shall control thereof be changed through
stock transfer or otherwise, or any rights thereunder leased,
nor shall any merger or combination affecting any public utility
be made through acquisition or control by stock purchase or
otherwise, except after application to and written approval
by the Commission, which approval shall be given if justified
by the public convenience and necessity.

A. “Public Convenience and Necessity” Test.

[1] The first issue we confront under this statute concerns the
proper definition of “public convenience and necessity.” The Com-
mission’s order provides in pertinent part:

G.S. 62-111(a) requires the Commission to approve applications
for transfers when such transfers are justified by the public
convenience and necessity, that is, that they will not adversely
affect rates or service to the public. (Emphasis added.)

The Village contends that this definition of “public convenience
and necessity” is impermissibly narrow, in fact creating an “im-
paired service” test, and that the Commission erred in applying
so narrow a test in its approval of the proposed transfer. R.I.M.,
relying on Utilities Comm. v. Carolina Coach Co., 269 N.C. 717,
153 S.E.2d 461 (1967), counters that G.S. § 62-111(a) mandates that
if the Commission finds that the transfer does not adversely affect
service, then approval of the transfer must be given. R.I.M. con-
cedes, however, that G.S. § 62-111(a) requires the Commission to
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“consider every factor bearing upon the applicant’s ability to serve
the public adequately.”

In addressing this issue, we note that G.S. § 62-111(e) provides
in pertinent part:

The Commission shall approve applications for transfer of motor
carrier franchises made under this section upon finding that
said ... transfer ... is in the public interest, will not adversely
affect the service to the public under said franchise, will not
unlawfully affect the service to the public by other public
utilities, that the person acquiring said franchise or control
thereof is fit, willing and able to perform such service to the
public under said franchise, and that the service under said
franchise has been continuously offered to the public up to
the time of filing said application[.] (Emphasis added.)

This is the sole provision within the whole of section 62-111
that incorporates language pertaining to “adversely affect the serv-
ice to the public.” It is plain that our Legislature in adopting
G.S. § 62-111(e) sought through the narrow conditions enumerated
therein to further effect the policy of the State, as declared in
the Public Utilities Act of 1963, of favoring transfers of actively
operated motor carrier franchises without undue restraint. Utilities
Comm. v. Express Lines, 33 N.C. App. 99, 234 S.E.2d 628 (1977)
(and cases cited therein). This reflects our Legislature’s cognizance
of the highly competitive nature of the motor carrier industry,
see Utilities Comm. v. Petroleum Carriers, 7 N.C. App. 408, 173
S.E.2d 25 (1970), which is an altogether different circumstance from
that obtaining in the case of water and sewer franchises where
competition is nonexistent by virtue of the legal monopoly granted
to such franchises. Significantly, we observe that the so-called
“adverse effect” test argued for by R.LM. is not itself a test at
all but merely a component of the five-part test set forth in G.S.
§ 62-111(e). Thus, while a determination that a proposed transfer
will not adversely affect service to the public is a necessary condi-
tion for satisfying the narrow standard under G.S. § 62-111(e), it
plainly is not a sufficient condition for satisfying that statutory
provision. A fortiori, such a determination cannot be a sufficient
condition for satisfying the far broader public convenience and
necessity test under G.S. § 62-111(a). We therefore discern no intent
on the part of the Legislature that the so-called “adverse effect”
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test be applied, as the ultimate standard of approval, under the
public convenience and necessity inquiry pursuant to G.S. § 62-111(a).

Nor is R.I.M.’s reliance on Carolina Coach availing. That case,
involving the transfer of a motor carrier franchise, was decided
under G.S. § 62-111(a), prior to the enactment of G.S. § 62-111(e).
See Petroleum Carriers, supra. If anything, the subsequent amend-
ment of G.S. § 62-111 to add subpart (e) more clearly reflects the
Legislature’s intent to create a separate test, applicable only to
transfers of franchises within the highly specialized class of utilities
made up of motor carriers. Carolina Coach is thus not apposite
to transfer approval proceedings of water and sewer franchises.

Consequently, we cannot agree with R.ILM. that the “adverse
effect” inquiry is properly applied as the ultimate standard to pro-
posed transfers of water or sewer franchises. Were it otherwise,
a bad operator, providing poor service at questionable rates to
a captive public, could transfer his franchise—and perhaps profit
from his own misdeeds —simply upon a showing that the proposed
transfer would not make bad matters worse. We cannot believe
that the General Assembly intended that the public be thus held
hostage. Instead, we are persuaded, and we so hold, that G.S.
§ 62-111(e) is inapplicable to transfer approval proceedings involving
water and sewer franchises. We further hold that when the Com-
mission is adjudging public convenience and necessity in the con-
text of proposed transfers of water and sewer franchises under
G.S. § 62-111(a), it must inquire into all aspects of anticipated serv-
ice and rates occasioned and engendered by the proposed transfer,
and then determine whether the transfer will serve the public
convenience and necessity. This comports with the longstanding
principle that the public convenience and necessity doctrine “is
a relative or elastic theory rather than an abstract or absolute
rule [and] [t]he facts in each case must be separately considered.”
Utilities Comm. v. Casey, 245 N.C. 297, 96 S.E.2d 8 (1957).

In making this inquiry, the question of whether the transfer
will adversely affect service to the public is thus not the ultimate
question, but rather a threshold question. However, we hasten
to emphasize that, although G.S. §§ 62-111(a) and 62-111(e) may
share in common some of the same elements which must be satisfied
in order to meet those tests, we do not view the narrow standard
of the five-part test in G.S. § 62-111(e) as setting forth a condition
precedent which must be satisfied before proceeding to the public
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convenience and necessity analysis under G.S. § 62-111(a). Instead,
the plain language of G.S. § 62-111(e) unambiguously indicates the
intent of the Legislature for that section to operate as a separate
and distinct test, applying only to transfers of motor carrier fran-
chises. See also Petroleum Carriers, supra. That the broader public
convenience and necessity test necessarily subsumes under it some
of the same elements does not alter this fact.

Clearly, had the Commission actually applied the “adverse ef-
fect” standard set forth in G.S. § 62-111(e) as the ultimate standard
in this case, we would be compelled to reverse. Qur careful examina-
tion of the Commission’s order persuades us, however, that the
Commission adequately inquired into and properly resolved the
questions of whether R.I.M. could provide adequate, reliable serv-
ice, and whether the transfer would occasion or engender a change
in rates. Accordingly, we reject the Village's contention that the
Commission incorrectly applied the public convenience and necessi-
ty test under G.S. § 62-111(a).”

B. “Fut, Willing and Able” Under the Public Convenience
and Necessity Test of G.S. § 62-111(a).

The Village also argues that the Commission erred in finding
R.IM. “fit, willing, and able” to operate and improve the utility
franchises in question. This, of course, is a condition of approval
set forth in G.S. § 62-111(e) pertaining to transfers of motor carrier
franchises. See supra. It is also a relevant question under the
separate public convenience and necessity test of G.S. § 62-111(a).

2. We further note, that although the Commission considered the question
of the Village’s suitability to operate these franchises to be irrelevant, it never-
theless went on to determine that the Village had not substantiated its claim
that it would be a more suitable operator. It is undeniable that the intervention
of the Village in these proceedings is predicated on its status as a potential pur-
chaser “"waiting in the wings” as a competing buyer of these franchises. Such
status, however, does not render the question of whether the Village could provide
better service at better rates than R.I.M. irrelevant in these transfer proceedings.
On the contrary, the question of whether another potential purchaser of a water
or sewer franchise can provide better service is plainly relevant under the broad
public convenience and necessity test of G.S. § 62-111(a). But equally plainly, such
a showing would not of itself be dispositive of the issue of whether approval
should be granted. When weighing the broad aspects and implications of public
convenience and necessity, the Commission is cloaked with wide discretion and
is not required to reject an application for transfer merely because another potential
purchaser produces evidence that it might be able to do a better job.
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The record shows that the Commission, after hearing extensive
evidence pro and con, found RI.M. to be “fit, willing and able”
to operate and improve these franchises. The Commission made
sufficient findings and conclusions to properly resolve these issues.
We recognize that there were evidentiary gaps and that the Com-
mission could have made further inquiry into this question. Never-
theless, there is competent, material, and substantial evidence in
the record to support this finding of the Commission. Accordingly,
we are bound thereby. Utilities Comm. v. Thornburg, 314 N.C.
509, 334 S.E.2d 772 (1985).

C. Prior Approval Under G.S. § 62-111(a).

[2] The most disturbing aspect of this case is the suggestion in
the Commission’s order that transfers of utility franchises can be
made contingent upon or subject to Commission approval. The Village
vigorously argues that the Commission erred in failing to follow
the law set out in G.S. § 62-111(a) requiring prior approval to
transfer a utility franchise.? R.I.LM., however, contends that the
statute, in accordance with the Commission’s own interpretation,
permits completion of transfers contingent upon Commission
approval.

G.S. § 62-111(a) plainly requires that “[nJo franchise . . . shall
be sold, assigned, pledged, or transferred . . . except after applica-
tion to and written approval by the Commission[.]” (Emphasis added.)
We flatly reject any suggestion that the statute permits the comple-
tion of transfers contingent upon or subject to Commission ap-
proval. Such a proposition plainly flies in the face of the clear
wording of the statute.

We recognize that before a proposed transfer can become ripe
for consideration by the Commission, there must be an agreement
to transfer; i.e., the owner of the franchise and the proposed buyer
must have reached agreement on the terms and conditions of the
transfer or acquisition. But the actual transfer of assets or opera-
tional control may never precede the Commission’s written ap-
proval. This requirement, imposed by the General Assembly, is

3. The Village also contends that the Commission erred in failing to properly
apply G.S. § 62-161 prohibiting issuance of securities without prior approval of
the Commission. Our discussion of the questions raised regarding prior approval
under G.S. § 62-111(a) applies with equal force to the issue of prior approval under
G.S. § 62-161. We therefore deem it unnecessary to address this issue separately.
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based on the sound rationale that, if such a change of control
and assets were effected before approval has been granted, the
Commission would then be placed in the wholly untenable position
of having to nullify a de facto transfer as part of the approval
proceedings, if the public convenience and necessity so required.
The risk of disruption to the public and the practical problems
posed by such a circumstance are obvious. Franchise assets could
be encumbered, franchise operations and control assumed by the
transferee, and the transferor thereafter dissolved —all before the
Commission has given its approval to such transfer, and all under
the guise that no transfer has actually taken place because the
transaction has not been “legally consummated” in that it was
contingent upon or subject to Commission approval. The statute
may not be so circumvented. Our Legislature, by the unambiguous
terms of the statute, clearly intended to prohibit such de facto
transfers of franchises before the Commission has had the oppor-
tunity to pass upon the merits of the transfer under the public
convenience and necessity test.

It is manifest on the face of the record that the parties to
the transfer in this case have violated the clear requirement of
G.S. § 62-111(a). In the period following the execution of the pur-
chase agreement, and prior to the Commission’s order of approval,
Pinehurst Enterprises clearly operated these franchises, not as
an independent utility, but as agent for R.I.M. The profits generated
by such operation were deposited in R.I.M.’s bank account. Moreover,
assets of Pinehurst Enterprises were pledged to secure financing
for R.I.LM. Most disconcerting, the Commission was plainly aware
of these circumstances.

R.I.M., however, contends that no violation occurred because
“the parties agreed to mechanisms to facilitate returning to the
status quo ante” in the event Commission approval was not given.
This contention, of course, is premised upon the recognition that
a de facto transfer was contemplated by the purchase agreement,
that such a transfer would be operative until the Commission issued
its ruling, and that such a transfer indeed had occurred. R.I.M.
further urges that it had no enforceable property rights in the
assets of Pinehurst Enterprises because Commission approval was
a condition precedent both under the agreement and the statute.
This assertion plainly begs the question. Commission approval is
a condition precedent to a lewful transfer under the statute. It
is inescapable, however, that these parties—in every aspect of
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their course of dealing—treated Commission approval as a condi-
tion subsequent, to the effect that an unlawful, de facto transfer
occurred. The cold record cannot be contradicted by the facile
argument that the purchase agreement was unenforceable until
the Commission issued its approval of the transfer. The actions
of Pinehurst Enterprises and R.I.M. in this case violated G.S.
§ 62-111(a) in that a transfer and pledging of the assets, ownership,
and control of these franchises occurred before the Commission
issued its written approval.

Nevertheless, we are constrained to conclude that the Commis-
sion did not commit reversible error in this instance. As we noted
above, the Commission satisfied the public convenience and necessi-
ty inquiry in approving this transfer. The Commission’s error in
concluding that the transfer in this case complied with the prior
approval requirement of G.S. § 62-111(a) therefore does not preju-
dice the Village. However, we admonish the Commission that lawful
transfers of ownership and control cannot be made contingent upon
or subject to Commission approval. The law clearly requires prior
approval. In emergency situations, the Commission can issue tem-
porary or interim orders giving conditional or temporary approval
of operational control. But the Commission should never allow itself
to be put in the position of having to undo a “done” deal where
the public convenience and necessity might require it.

III. Ex PARTE COMMUNICATIONS UNDER G.S. § 62-70

[81 The Village next asserts that the Commission conducted
unlawful proceedings upon the Village’s motion for interlocutory
injunctive relief. G.S. § 62-70 provides in pertinent part:

{a) In all matters and proceedings pending on the Commis-
sion’s formal docket, with adversary parties of record, all com-
munications or contact of any nature whatsoever between any
party and the Commission or any of its members, or any hear-
ing examiner assigned to such docket, whether verbal or writ-
ten, formal or informal, which pertains to the merits of such
matter or proceeding, shall be made only with full knowledge
of, or notice to, all other parties of record. All parties shall
have an opportunity to be informed fully as to the nature
of such communication and to be present and heard with respect
thereto.
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The record discloses that on 30 September 1988, the Village
filed with the Commission a motion for an interlocutory and perma-
nent stay order, grounded on allegations that profits from the
franchise operations were being unlawfully diverted to proposed
transferee, R.I.M., prior to Commission approval of the transfer.
Hearing on this motion was scheduled for 7 October 1988. On 4
October 1988, the Village's subpoena duces tecum issued summon-
ing John Karsig, Jr., controller of Pinehurst Enterprises and presi-
dent of R.ILM., to testify and present documents at the hearing.
R.I.M. filed, inter alia, motions to quash and for a protective order
on 6 October 1988.

At the hearing, the Village moved that Mr. Karsig be called
to give testimony, which motion was denied upon R.I.M.'s objection.
After the conclusion of the hearing, R.I.M., by hand-delivered letter,
filed with the Commission John Karsig's affidavit. By its order
entered 18 October 1988, the Commission denied the Village’s mo-
tion for interlocutory injunctive relief, rescheduled the hearing on
the Village's motion for permanent injunctive relief, and deferred
ruling on R.I.LM.'s motions to quash and for a protective order.
The Commission’s order provides, in pertinent part:

On October 7, 1988, after the hearing had been concluded,
RIM filed the affidavit of John Karsig, Jr. The cover letter
to which the affidavit was attached stated that Mr. Karsig’s
affidavit was inadvertently omitted from RIM’s Reply to the
Motion of the Village of Pinehurst. In issuing this Order,
the Commission has also considered the Reply of RIM and
the affidavit of Mr. Karsig. (Emphasis added.)

This Order denying motion for interlocutory restraining
order does not, however, foreclose further investigation into
the merits of the allegations of the Village at the hearing
on the permanent injunction.

Accepting arguendo the appearance of impropriety in this aspect
of these proceedings, we cannot conclude that such redounded to
the prejudice of the Village. The record shows that the Village
had actual notice of the late-filed affidavit. It is unclear, both from
the record and from the Village’s argument in the brief, whether
the Village was denied an opportunity to be heard with respect
to the late-filed affidavit before the Commission's order was entered.
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Moreover, a prehearing conference on the Village's motion for a
permanent stay order was held on 14 November 1988. The Village
advances no contention that it was not afforded an opportunity
to be heard with respect to the late-filed affidavit at that time.
Nevertheless, we caution the Commission that the requirements
of G.S. § 62-70 are explicit.

IV. THE VALIDITY OF THE PRIOR CONSENT JUDGMENT

Finally, we address the Village’s challenge to the Commission’s
conclusion that the sale of Pinehurst Enterprises to R.LM. was
not barred by the consent judgment of 3 December 1973. The
question of the validity of the consent judgment was decided by
this Court in the companion case of Village of Pinehurst v. Regional
Investments of Moore, 97 N.C. App. 114, 387 S.E.2d 222 (1990).
There, we held that the consent judgment was void as being violative
of the rule against perpetuities. This precedent is binding, and
we therefore reject this argument.

V. CONCLUSION

In sum, this appeal presents disturbing questions concerning
transfer approval proceedings before the Utilities Commission. For
the reasons stated, however, we are constrained to conclude that
the Commission did not commit reversible error under the stand-
ards of G.S. § 62-94. The order of the Commission approving the
transfer therefore must be and is

Affirmed.

Judges COZORT and LEWIS concur.

STATE OF NORTH CAROLINA v. WILLIE RECO McNEIL

No. 8914SC793
(Filed 8 July 1990)

1. Jury § 7.14 (NCI3d) — jury selection —peremptory challenges —
no error

There was no error in a prosecution for rape, burglary,

and common law robbery in allowing the State to exercise
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four peremptory challenges against blacks where there was
no prima facie case of discrimination and, although not re-
quired, the State articulated its reasons for its peremptory
challenges.

Am Jur 2d, Jury §§ 173-176, 233 et seq.

. Jury § 7.8 (NCI3d)— jury selectlon—challenges for cause

refused —no error

There was no error in a prosecution for rape, burglary,
and common law robbery in refusing to exclude two jurors
for cause where one was employed as an Assistant Attorney
General and the other may have glimpsed defendant in the
hallway in handcuffs. The District Attorney offices operate
independently of the Attorney General, the fact that both
are employed by the State is insufficient to show prejudice,
and the juror stated that he would be able to judge the case
fairly. The trial court held a voir dire concerning the second
juror and that juror stated that he did not see anything unusual
and nothing that would impair his ability to be fair and impartial.

Am Jur 2d, Jury §§ 214, 267, 327.

Rape and Allied Offenses § 4.3 (NCI3d) — victim’s past sexual
behavior —voir dire hearing—closed to public—no error

There was no error in a prosecution for rape, burglary,
and common law robbery in closing to the public a voir dire
hearing to determine the relevance of the victim’s past sexual
behavior. Neither the public nor the defendant has a consti-
tutionally protected interest in the disclosure of personal
information of the victim’'s past sexual behavior unless it is
determined to be relevant to the case being tried. N.C.G.S.
§ 8C-1, Rule 412.

Am Jur 2d, Rape § 82.

Searches and Seizures § 7 (NCI3d)— events at defendant’s
house when defendant arrested —admissible

There was no error in a prosecution for rape, burglary,
and robbery in the court’s refusal to exclude testimony of
what occurred at defendant’s home as fruit of an illegal entry
where officers had probable cause to arrest defendant based
on the victim’s statement; the officers’ failure to obtain a search
warrant was not error in that there was every reason for
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the officers to act to avoid the possibility of injury to the
victim or her children; and the officers complied with the spirit
of N.C.G.S. § 15A-401(e) if not the exact letter.

Am Jur 2d, Searches and Seizures §§ 41-44.

. Criminal Law § 66.11 (NCI3d)— defendant’s refusal to allow
viewing by victim —admissible

There was no error in a prosecution for rape, burglary,
and robbery in admitting testimony that defendant refused
to allow the victim to view him immediately after his arrest
where the vietim had already named her attacker and the
police were merely trying to determine if the man she thought
was Reco McNeil was the same man who attacked her.

Am Jur 2d, Evidence § 371.

. Criminal Law § 41 (NCI3d)— resisting arrest —admissible as
evidence of guilt

There was no error in a prosecution for rape, burglary,
and robbery in admitting testimony that defendant fought with
law officers when they arrested him. The arrest was lawful
and resisting arrest had some bearing upon the issue of guilt,
similar to evidence of flight.

Am Jur 2d, Evidence § 279.

. Criminal Law § 55.1 (NCI3d) — blood and semen expert — cross-
examination on DNA testing not allowed—no error

There was no error in a prosecution for rape, burglary,
and robbery by limiting defendant’s cross-examination of the
State’s blood and semen expert concerning DNA testing where
DNA testing was not done in this case. The court was well
within its discretion in limiting cross-examination of the witness
in a field outside her expertise, and there was no constitutional
violation. N.C.G.S. § 8C-1, Rule 403.

Am Jur 2d, Evidence § 826.

. Constitutional Law § 70 (NCI3d)— right to confrontation—
cross-examination — witness’s residence

There was no constitutional error per se in a prosecution
for rape, burglary, and robbery in refusing to permit defense
counsel to ask a witness for the State his home address and
place of employment where the witness testified that he had
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briefly shared a jail cell with defendant, defendant had told
him that he had gone to a woman's house and had sex with
her, defendant had stated his name and that he lived in Durham,
and the witness testified that he did not want to give his
address because he had been harassed after testifying in a
different case. The jury had a great deal of information about
the witness which would tend to enable them to get a clear
picture of who this witness was and his possible reasons for
testifying and, under these circumstances, meaningful and open
cross-examination was not thwarted.

Am Jur 2d, Constitutional Law § 849.

APPEAL by defendant from judgment entered 2 March 1989
by Judge Samuel T. Currin in DURHAM County Superior Court.
Heard in the Court of Appeals 13 February 1990.

Defendant was indicted for second-degree rape, first-degree
burglary, and common law robbery. After a jury trial, defendant
was found guilty on all charges. The trial court imposed an active
sentence of life imprisonment for the burglary conviction, forty
years for the rape conviction (to begin at the expiration of the
previous sentence), and ten years for common law robbery. This
last sentence, which was to begin at the expiration of the other
two, was suspended, with the provision that defendant be placed
on supervised probation for five years at the time he is paroled
or otherwise released.

Defendant appeals.

Attorney General Lacy H. Thornburg, by Associate Attorney
General Debra C. Graves, for the State.

Thomas F. Loflin, III for defendant-appellant.

JOHNSON, Judge.

The State’s evidence tended to show the following: Katrina
MecCoy, the prosecuting witness in this action, testified that she
went to bed shortly after midnight on the morning of 15 June
1988. She was awakened by the sound of footsteps in her apartment
and got out of bed to investigate. She saw a man in the bedroom
doorway who got on top of Ms. McCoy and hit her left jaw with
the back side of his fist. The blow caused Ms. McCoy to hit her
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head on the headboard of her bed. The man continued to strike
her and threatened to rape her. He then had vaginal intercourse
with Ms. McCoy for about ten minutes. The man talked throughout
this time, discussing acting as a pimp for the woman, saying he
would take care of Ms. McCoy's two young daughters and son
after he finished with her, and threatening to kill Ms. MecCoy.

After ejaculating, the man shoved Ms. McCoy down the stairs,
holding her by the hair and telling her he wanted her money.
He searched Ms. McCoy’s purse for money and finally found $1.00
in her daughter’s wallet which was in Ms. McCoy's purse. The
man was angry because there was not more money. The man con-
tinued during this time to jerk Ms. McCoy about by the hair.
He dragged the woman into the kitchen by the hair as he looked
for a knife. He stated that he wanted to cut Ms. McCoy’s hair,
but she feared he wanted to hurt her with a knife. The man became
angry because he could not find a knife. Fearing that he might
look in a certain drawer which held knives, Ms. McCoy began
backing out of the kitchen. The man accused her of trying to see
his face. Ms. McCoy did not reply, but thought that the statement
was ridiculous because she already knew who the man was. He
then put his hands around the woman’s neck and started choking
her. When he stopped choking her, Ms. McCoy unlocked the back
door. The man heard the lock click, became angry, and threw Ms.
McCoy down on the cement floor. He grabbed her up by the hair
and, saying that it was time to go get the children, the attacker
pushed Ms. McCoy toward the stairs. She dropped to the floor
and grabbed him by the feet in an attempt to halt his progress
towards her children. He pulled her up by the hair as he hooked
his fingers inside her vagina. The man saw a broom on the floor
and threatened to hit Ms. McCoy with it. He reached for it, but
Ms. McCoy grabbed it first. They struggled with the broom. It
broke; Ms. MeCoy ended up with the handle part, and the man
had the bristles. He dropped his part of the broom, turned, and
dove out a living room window, with his left foot and head going
through first. Ms. McCoy tried to hit her assailant with the broom
handle as he left, but missed him and hit the window.

Ms. McCoy reported the crime. When the police arrived, she
told them that she knew her attacker, and that he lived two doors
away. She had met and talked with him six weeks earlier in back
of her apartment. Her children were with her at the time. She
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also described the clothing worn by the intruder as a dark shirt
and pants, sneakers and a belt buckle.

Ms. McCoy testified that she wears bifocals, but did not have
them on during the attack. She also stated that there were no
interior lights on at the time, but that street lights shined in the
kitchen and living room windows.

Officer Allen testified that he was the first officer to arrive
at the scene. He stated that Ms. McCoy told him that she had
been raped by a man named Reco who lived two doors down in
apartment D. Officer Allen and other officers went to the apart-
ment. A teenage boy, who was defendant’s brother, opened the
door. Officer Allen asked him if defendant lived there. He said
yes, and invited the officers in. At that point, defendant descended
the stairs. Officer Allen asked defendant if he would allow Ms.
McCoy to look at him. Defendant conferred with his mother and
denied the request. Defendant was placed under arrest. He fought
with the officers, but they overpowered him.

Detective Hester testified that he searched defendant’s home
pursuant to a search warrant and found a pair of khaki pants,
a belt buckle, and a pair of white sneakers. He opined that the
pattern on the sole of the sneakers was consistent with a photo-
graphed impression on Ms. McCoy's face.

The testimony of other witnesses for the State will be de-
scribed as necessary to the questions raised by defendant.

Defendant offered no evidence.

[1] By his first Assignment of Error, defendant contends that
the trial court erred in allowing the State to exercise the four
peremptory challenges it used against black persons. We disagree.

It is well settled that purposeful discrimination in jury seleec-
tion violates the equal protection clause of the Fourteenth Amend-
ment to the U.S. Constitution. Swain v. Alabama, 380 U.S. 202,
13 L.Ed.2d 759 (1965). A prosecutor may exercise peremptory
challenges for any reason as long as that reason is related to the
prosecutor’s view concerning the outcome of the case being tried.
State v. Batts, 93 N.C. App. 404, 378 S.E.2d 211 (1989). However,
the State may not challenge potential jurors solely on the basis
of their race or on the assumption that black jurors would generally
be unable to consider a charge against a member of the black
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race impartially. Batson v. Kentucky, 476 U.S. 79, 90 L.Ed.2d 69
(1986).

Under Baison, if the defendant establishes a prima facie case
of purposeful exclusion, then the prosecutor must come forward
with clear and reasonably specific neutral explanations for its
challenges. Id. In the instant case, we agree with the trial court
that no prima facie case was made out by defendant. Four of
the twelve jurors seated were black, as was the first alternate.
The State used four of its peremptories against black potential
jurors and did not exercise its remaining two peremptory challenges.
Therefore, the State accepted over fifty percent of the prospective
black jurors tendered, including the alternate. This is insufficient
to show an intent by the prosecutor to keep persons of the black
race off the jury. State v. Abbott, 320 N.C. 475, 368 S.E.2d 365
(1987); State v. Robinson, 97 N.C. App. 597, 389 S.E.2d 417 (1990).
No questions or statements made by the prosecutor in any way
implied an intent to discriminate against blacks in jury selection.
The fact that defendant is black and the alleged victim is white
is not sufficient to tip the balance in favor of creating a prima
facie case since great deference is to be accorded the trial court
in determining the existence of a prima facie case. Batson, supra.

Although not required when a prima facie is not established,
the State wisely articulated the reasons for its peremptory
challenges. One challenged juror’s brother was on probation and
she had been to court with him that week for a revocation hearing.
She also knew personally a proposed defense witness. A second
juror stated that he had once been falsely accused of a crime.
A third had two convictions for driving while impaired and seemed
unsure of himself in voir dire. The fourth was excused because
one of the veteran detectives stated that he did not feel comfortable
with him. We find the reasons given were reasonably specific and
racially neutral. This argument is overruled.

[2] Second, defendant argues that the court erred in refusing
to excuse two prospective jurors for cause. The first juror referred
to is employed as an Assistant Attorney General for the State
of North Carolina. A juror may be challenged for cause if he is
unable to render a fair and impartial verdict. G.S. § 15A-1212(9).
A person may not be excluded solely because of the nature of
his employment. State v. Hunt, 37 N.C. App. 315, 246 S.E.2d 159,
cert. denied, 295 N.C. 736, 248 S.E.2d 865 (1978). However, a rela-
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tionship such as employment will disqualify a juror if the position
is such that the juror is “subject to strong influences which [run]
counter to defendant’s right to a trial by an impartial jury.” State
v. Lee, 292 N.C. 617, 625, 234 S.E.2d 574, 579 (1977). While the
juror was employed by the Attorney General’s Office, defendant
was prosecuted by an Assistant District Attorney of the Fourteenth
Judicial District. District attorney offices operate independently
of the Attorney General. The fact that the prosecutor and the
juror are both employed by the State is insufficient to show preju-
dice. The juror stated that he would be able to judge the case
fairly, and there is no evidence in the record to suggest otherwise.

Defendant argues that a second juror should have been exclud-
ed for cause because he may have glimpsed defendant in the hallway
in handcuffs when the jurors were returning from lunch recess.
Defense counsel raised the possible problem and the court im-
mediately held a voir dire. The juror stated that he did not see
anything unusual and nothing that would influence his ability to
be fair and impartial. This argument is without merit.

[3] By his fourth argument, defendant urges that the court erred
in closing to the public a voir dire hearing conducted to determine
the relevance of Ms. McCoy’s past sexual behavior. The hearing
to determine relevance was held in camera as required by G.S.
§ 8C-1, Rule 412, known as the Rape Shield Statute. Defendant
relies on Waller v. Georgia, 467 U.S. 39, 81 L.Ed.2d 31 (1984),
which held that closure of a suppression hearing over the defend-
ant’s objection violated the accused’s Sixth Amendment right to
a public trial. We find the present case distinguishable. In Waller,
the closed hearing was held to determine whether relevant evidence
was inadmissible because obtained in violation of the defendant’s
Fourth Amendment rights. In the instant case, the voir dire was
held to decide whether the victim’s past sexual behavior was rele-
vant at all. We do not see that the defendant or the public has
a constitutionally protected interest in the disclosure of personal
information of the vietim’s past sexual behavior unless it is deter-
mined to be relevant to the case being tried. This argument is
overruled.

[4] By his sixth argument, defendant contends that testimony of
what occurred in defendant’s home should have been excluded at
trial because, he argues, it was the fruit of an illegal entry. We
disagree. It is undisputed that the officers had probable cause
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to arrest defendant based on Ms. McCoy's statement that he was
the intruder.

We do not find that the officers’ failure to obtain a search
warrant was error under the circumstances. G.S. § 15A-401(b) pro-
vides that an officer may make a warrantless arrest of any person
if the officer has probable cause to believe that the person “[m]ay
cause physical injury to ... others ... unless immediately arrested.”
State v. Matthews, 40 N.C. App. 41, 251 S.E.2d 897 (1979). In
the case at bar, Ms. McCoy showed evidence of having been beaten;
the window of her home had been completely broken out; and
she stated that defendant, who lived two doors away, had threat-
ened to kill her and her children. There was every reason for
the officers to act to avoid the possibility of injury to Ms. McCoy
or her children.

Before entering defendant's residence, Officer Allen knocked
on the door and asked defendant’s brother, who answered the door,
if defendant was there. The brother said yes, and for the officer
to come on in, Officer Allen immediately made it clear to defendant
that he was there to investigate a felony. Defendant contends that
the officer failed to give notice of his authority and purpose before
entering as required by G.S. § 15A-401(e). We find no error. Officer
Allen made no secret of his reason for being there, and defendant’s
brother invited him in. The officer complied with the spirit of
section 401 if not the exact letter. Evidence found as the result
of the entry need not be excluded as tainted. State v. Sutton,
34 N.C. App. 871, 238 S.E.2d 305 (1977), cert. denied and appeal
dismissed, 294 N.C. 186, 241 S.E.2d 521 (1978).

[5] By his seventh argument, defendant contends that the court
erred in admitting testimony that he refused to allow Ms. McCoy
to view him immediately after his arrest. We doubt that under
the facts of this case, that the viewing would have been as inherent-
ly suggestive as a “show-up” would have been since Ms. McCoy
had already named her attacker, and police were merely trying
to determine if the man she thought was Reco McNeil was the
same man who attacked her. See United States v. Wade, 388 U.S.
218, 18 L.Ed.2d 1149 (1967). We are not aware that a defendant’s
refusal to be viewed in this type of situation is information which
may not be commented on in the same way as a defendant’s failure
to testify. See State v. Roberts, 243 N.C. 619, 91 S.E.2d 589 (1956).
This argument is overruled.



244 IN THE COURT OF APPEALS

STATE v. McNEIL
[99 N.C. App. 235 (1990)]

[6] We also find no merit to defendant’s eighth argument that
testimony that defendant fought with law enforcement officers when
they arrested him should have been excluded. We have concluded
above that the arrest of defendant was lawful. We believe that
defendant’s resisting arrest is properly viewed as bearing upon
the issue of guilt, similar to evidence of flight. State v. Parker,
45 N.C. App. 276, 262 S.E.2d 686 (1980). This argument is without
merit.

[7] By his ninth argument, defendant contends that the court
violated his constitutional right to confront the witnesses against
him when it limited his cross-examination of the State’s blood and
semen expert who had examined body fluids taken from Ms. McCoy
after the rape. Defense counsel elicited from the expert witness
that she knew of DNA testing, that the SBI was in the process
of developing a laboratory for it, and that the expert would not
be working in that area. DNA testing was not done on samples
collected in the instant case. Defense counsel continued to ask
about the type of results that might be obtained through DNA
testing. At this point a woir dire was held in which the witness
stated that she had never done DNA testing. The court ruled
that she was not competent to testify as an expert on DNA testing.
The court ruled that testimony elicited on voir dire regarding DNA
was inadmissible pursuant to G.S. § 8C-1, Rule 403 because it would
only tend to confuse the jury. We agree. The court was well within
its discretion in limiting cross-examination of the witness in a field
outside her expertise, and there was no constitutional violation.
See State v. Young, 58 N.C. App. 83, 293 S.E.2d 209 (1982).

[8] By his tenth question, defendant argues that the court commit-
ted constitutional error per se by refusing to permit defense counsel
to ask a witness for the State his home address and place of employ-
ment. Under the particular facts of this case, we do not find that
this amounted to a violation of defendant’s Sixth Amendment right
of confrontation.

Ricky Clayton testified that he briefly shared a jail cell with
defendant, and that defendant told him that he had gone to a
woman's house and had sex with her. Defendant stated his name
and that he lives in Durham. During wvoir dire, Clayton testified
that he did not want to give his address because he had had prob-
lems of being harassed after testifying in a different case. The
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court sustained objections by the State to questions asking the
witness his address and place of employment.

Defendant cites Smith v. Illinois, 390 U.S. 129, 19 L.Ed.2d
956 (1968), and Alford v. United States, 282 U.S. 687, 75 L.Ed.
624 (1931), for the proposition that a court's failure to allow a
defendant to question an adverse witness about where he lives
is a constitutional violation per se. In Smith, the defendant was
not permitted to elicit either the correct name of the adverse
witness nor his address. The witness gave a name at trial which
he admitted on cross-examination was false.

We find a case from the Fifth Circuit interpreting and applying
the holdings of Smith and Alford to be persuasive. The Court
stated that “it appears to us that the purpose of Alford/Smith
was to safeguard the opportunity for a meaningful and open cross-
examination, not to require that a witness always divulge his or
her home address.” United States v. Alston, 460 F.2d 48, 51 (5th
Cir.), cert. denied, 409 U.S. 871, 34 L.Ed.2d 122 (1972). The Court
in Alstorn found no error in the District Court’s refusal to order
the government witness, an undercover narcotics agent, to reveal
his home address. The Court went on to say that “the witness
should have the opportunity to demonstrate to the trial judge that
the defendant’s solicitation of his or her home address constitutes
only an attempt to ‘harass, annoy or humiliate.' ” Id. at 52; McGrath
v. Vinzent, 528 F.2d 681 (1st Cir. Mass.), cert. dismissed, 426 U.S